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Preface 

This Cumulative Supplement to Recompiled Volume 1A contains the general 
laws of a permanent nature enacted at the 1953, 1955, 1956, 1957, 1959, 1961, 
1963, 1965, 1966 and 1967 Sessions of the General Assembly, which are within 
the scope of such volume, and brings to date the annotations included therein. 
Chapter 954, Session Laws 1967, effective July 1, 1969, which enacts new Chapter 
1A, “Rules of Civil Procedure,” and amends and repeals certain sections of Chap- 
ter 1 of the General Statutes, is not included in this Supplement. It is published 
in Pamphlet No. 6 of the 1967 Advance Legislative Service. 

Amendments of former laws are inserted under the same section numbers ap- 
pearing in the General Statutes and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amend- 
atory acts. 

Chapter analyses show new sections and also old sections with changed captions. 
An index to all statutes codified herein prior to 1961 appears in Replacement Vol- 
umes 4B and 4C. The Cumulative Supplements to such volumes contain an in- 
dex to statutes codified as a result of the 1961, 1963, 1965, 1966 and 1967 legis- 
lative sessions. 

A majority of the Session Laws are made effective upon ratification but a few 
provide for stated effective dates. If the Session Law makes no provision for an 
effective date, the law becomes effective under G.S. 120-20 “from and after thirty 
days after the adjournment of the session” in which passed. All legislation appear- 
ing herein became effective upon ratification, unless noted to the contrary in an 
editor’s note or an effective date note. 

The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the General Statutes or in this Supplement, and any sugges- 
tions they may have for improving the General Statutes, to the Division of Legis- 
lative Drafting and Codification of Statutes of the Department of Justice, or to 
The Michie Company, Law Publishers, Charlottesville, Virginia. 
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Scope of Volume 

Statutes: 

Permanent portions of the general laws enacted at the 1953, 1955, 1956, 1957, 
1959, 1961, 1963, 1965 and 1967 Sessions of the General Assembly affecting 
Chapters 1 and 1B of the General Statutes. 

Annotations: 

Sources of the annotations: 

North Carolina Reports volumes 233 (p. 313)-271 (p. 226). 
Federal Reporter 2nd Series volumes 186 (p. 745)-378 (p. 376). 
Federal Supplement volumes 95 (p. 249)-269 (p. 96). 
United States Reports volumes 340 (p. 367)-387 (p. 427). 
Supreme Court Reporter volumes 71 (p. 474)-87 (p. 1608). 
North Carolina Law Review volumes 29 (p. 227)-45 (p. 809). 
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The General Statutes of North Carolina 
1967 Cumulative Supplement 

VOLUME 1A 

Chapter 1. 

Civil Procedure. 

SUBCHAPTER II. LIMITATIONS. 

Article 3. 

Limitations, General Provisions. 
Sec. 
1-27. Act, admission or acknowledgment 

by party to obligation, co-obli- 
gor or guarantor. 

Article 4. 

Limitations, Real Property. 
1-42.1. Certain ancient mineral claims ex- 

tinguished. 
1-44.1. Presumption of abandonment of 

railroad right of way. 

SUBCHAPTER III. PARTIES. 

Article 6. 

Parties. 

1-65. [Transferred. ] 
1-65.1. Infants, etc., defend by guardian ad 

litem. 
1-65.2. Appointment of guardian ad litem 

for unborn persons. 

1-65.3. Appointment of guardian ad litem 
for corporations, trusts or other 
entities not in existence. 

1-65.4. Retroactive effect; miscellaneous 
provisions. 

1-65.5. When next friend or guardian ad 
litem not required in domestic 
relations. 

1-69.1. Unincorporated associations; suit 
by or against. 

SUBCHAPTER IV. VENUE. 

Article 7. 

Venue. 

1-86. [Repealed.] 

SUBCHAPTER V. COMMENCE-. 
MENT OF ACTIONS. 

Article 8, 

Summons. 

1-95. Extension of life of summons. 

Sec. 
1-98. Service of process by publication 

and service of process outside 
the State; definition. 

1-98.1. Service of process by publication 
and service of process outside 
the State; when allowed. 

1-98.2. Actions and special proceedings in 

which service of process may 

be had by publication or by serv- 
ice of process outside the State. 

1-98.3. Persons upon whom service of 

process may be had by publica- 
tion or by service of process 
outside the State. 

1-98.4. Affidavit for service of process by 
publication or service of process 
outside the State; amendment 
thereof; extension of time for 
pleading. 

1-99. Order for service of process by pub- 

lication or service of process 
outside the State. 

1-99.1. Form of order for service of process 

by publication or service of 
process outside the State. 

1-99.2. Notice of service of process by pub- 
lication. 

1-99.3. Form of notice of service of proc- 
ess by publication. 

1-99.4. Cost of publication of notice in lieu 
of personal service. 

1-104. Service of process outside the State. 
1-105. Service upon nonresident drivers of 

motor vehicles and upon the 
personal representatives of de- 
ceased nonresident drivers of 
motor vehicles. 

1-105.1. Service on residents who establish 
residence outside the State and 
on residents who depart from 
the State. 

1-107.2. Service upon nonresident opera- 
tors of watercraft and upon 

their personal representatives. 

1-107.3. Service upon nonresident opera- 
tors of aircraft and upon their 
personal representatives. 
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SUBCHAPTER VII. PRE-TRIAL 
HEARINGS; TRIAL AND ITS 

INCIDENTS. 

Article 19. 

Trial. 

Sec. 
1-180.1. Judge not to comment on verdict. 

1-181.1. View by jury. 

1-183.1. Effect on counterclaim of non- 

suit as to plaintiff's claim. 

Article 22. 

Verdict and Exceptions. 

1-206. Objections and exceptions. 

SUBCHAPTER VIII. JUDG- 
MENT. 

Article 23. 

Judgment. 

1-209.1. Petitioner who abandons condem- 
nation proceeding taxed with 
fee for respondent’s attorney. 

1-209.2. Voluntary nonsuit by petitioner 
in condemnation proceeding 

1-217.2. Judgments by default to remove 
cloud from title to real estate 

validated. 

1-239. Paid to clerk; docket credited; 
transcript to other counties; no- 

tice to attorney for judgment cred- 

itor. 
1-240. [Repealed.] 

SUBCHAPTER IX. APPEAL. 

Article 27. 

Appeal. 

1-287.1. Dismissal of appeals to Supreme 
Court when statement of case 
not served within time allowed. 

SUBCHAPTER X. EXECUTION. 

Article 28. 

Execution. 

1-315. Property liable to sale under execu- 
tion; bill of sale. 

1-324.1. Judgment against corporation; 
property subject to execution. 

1-324.2. Agent must furnish information as 
to corporate officers and prop- 
erty. 

1-324.3. Shares subject to execution; agent 
must furnish information. 

1-324.4. Debts due corporation subject to 
execution; duty. etc of agent. 

1-324.5. Violations of three preceding sec- 

tions misdemeanor. 
Proceedings when custodian of 

corporate books is 2 nonresident. 
1-324.7. Duty and liability of nonresident 

custodian. 

1-324.6. 

Article 29A. 

Judicia] Sales. 

Part 1. General Provisions. 

Sec. 
1-339.3a. Judge or clerk may order public 

or private sale. 

Article 29B. 

Execution Sales. 

Part 2. Procedure for Sale. 

1-339.68. Deed for real property sold; 

property subject to liens; or- 
ders for possession. 

Article 29C. 

Validating Sections. 

1-339.77. Validation of certain sales con- 

firmed prior to time prescribed 

by law. 

SUBCHAPTER XII. SPECIAL 
PROCEEDINGS. 

Article 33. 

Special Proceedings. 

1-401. Clerk acts summarily; signing by 

petitioners; authorization to at- 

torney. 

1-407. Commissioner holding proceeds of 

land sold for reinvestment to 

give bond. 

1-407.1. Bond required to protect interest 

of infant or incompetent. 

1-407.2. When court may waive bond; 

premium paid from fund pro- 

tected. 

1-408.1. Clerk may order surveys in civil 

actions and special proceedings 

involving sale of land. 

SUBCHAPTER XIII. PROVISIONAL 
REMEDIES. 

Article 38. 

Receivers. 

Part 1. Receivers Generally. 

1-506. [Repealed.] 

Part 2. Receivers of Corporations. 

1-507.1. Appointment and removal. 
1-507.2. Powers and bond. 
1-507.3. Title and inventory. 

1-507.4. Foreclosure by receivers and trus- 

tees of corporate mortgagees 

or grantees. 
1-507.5. May send for persons and papers; 

penalty for refusing to answer. 
1-507.6. Proof of claims; time limit. 
1-507.7. Report on claims to court; excep- 

tions and jury trial. 

1-507.8. Property sold pending litigation. 
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Sec. 
1-507.9. Compensation 

counsel fees. 
1-507.10. Debts provided for, receiver dis- 

charged. 
1-507.11. Reorganization. 

and expenses; 

SUBCHAPTER XIV. ACTIONS IN 
PARTICULAR CASES. 

Article 43. 

Nuisance and Other Wrongs. 

1-538.1. Damages for malicious or wilful 

destruction of property by mi- 
nors. 

1-539.1. Damages for unlawful cutting or 
removal of timber; misrepresen- 
tation of property lines. 

1-539.2. Dismantling portion of building. 

Article 483A. 

Adjudication of Small Claims in 
Superior Court. 

1-539.3. Small claims defined; to what ac- 

tions article applies. 
1-539.4. Small claims docket; caption of 

complaint; when value of prop- 
erty to be stated; deposit for 
costs. 

1-539.5. Jury trial. 

1-539.6. Transfer of action to regular civil 
issue docket. 

1-539.7. Civil appeals to superior court 
placed on small claims docket. 

1-539.8. Article applicable only in counties 
which adopt it. 

Article 43B. 

Defense of Charitable Immunity 
Abolished. 

1-539.9. Defense abolished as to actions 

arising after September 1, 1967. 
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SUBCHAPTER XV. INCIDENTAL 
PROCEDURE IN CIVIL 

ACTIONS. 

Article 44. 

Compromise. 
Sec. 
1-540.1. Effect of release of original 

wrongdoer on liability of physi- 
cians and surgeons for malprac- 
tice. 

1-540.2. Settlement of property damage 
claims arising from motor ve- 
hicle collisions or accidents; 
same not to constitute admis- 
sion of liability, nor bar party 
seeking damages for bodily in- 
jury or death. 

Article 44A. 

Tender. 

1-543.1. Service of order of tender; return. 

Article 47. 

Motions and Orders. 

1-578. Motions; when and where made 

and heard. 

Article 48. 

Notices. 

1-589. Service by telephone, telegram, or 
certified or registered mail on wit- 
nesses and jurors. 

1-589.1. Withholding information neces- 
sary for service on law-enforce- 
ment officer prohibited. 

SUBCHAPTER I. DEFINITIONS AND GENERAL PROVISIONS. 

ARTICLE 1. 

Definitions. 
§ 1-2. Actions. 

An inquisition of lunacy is not a civil 
action as defined in this section. In re 
Dunn, 229mNe C378. 7 0nsee boned ioe 
(1954). 

§ 1-3. Special proceedings. 
An inquisition of lunacy is not a special 

proceeding under this section. In re 
Dunn, 239 N.C 378,..79:.S. .E. (2d), 921 
(1954). 

Quoted in Gillikin v. Gillikin, 248 N. C. 
710, 104 S. E. (2d) 861 (1958). 

Cited in Gillikin v. Gillikin, 248 N. C. 
710, 104 S. E. (2d) 861 (1958). 
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§ 1-5. Criminal! action. 
An inquisition of lunacy is not a crim- 

inal action within the meaning of this sec- 

ticn. In re Dunn, 239 N. C. 378, 79 S. E. 
(2d) 921 (1954). 

§ 1-6. Civil action. 
Cited in Gillikin v. Gillikin, 248 N. C. 

710, 104 S. E. (2d) 861 (1958). 
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Cited in State v. Rumfelt, 241 N. C, 
375, 85 S. E. (2d) 398 (1955). 

ARTICLE 2. 

General Provisions. 

§ 1-11. How party may appear. 
Cannot Appear in Person, etc.— 
A party has the right to appear in 

propria persona or by counsel, but this 

right is alternative. State v. Phillip, 261 
N.C. 263, 134 S.E.2d 386 (1964). 

SUBCHAPTER II. LIMITATIONS. 

ARTICLE 3. 

Limitations, General Provisions. 

§ 1-14. When action commenced. 
Editor’s Note.—For case law survey as 

to statute of limitations, see 44 N.C.L. Rev. 

906 (1966). 
Conflict of Laws.—In an action in a 

United States district court in North Caro- 
lina for wrongful death under the Louisi- 
ana wrongful death statute, the procedural 
law of North Carolina and not the Federal 
Rules of Civil Procedure determined when 
the action was commenced. Rios v. Dren- 
nan, 209 F Supp. 927 (1962). 

Requirements of Due Process. — Due 
process of law requires that a defendant 
shall be properly notified of the proceeding 
against him, and have an opportunity to 
be present and to be heard. B-W Accep- 
tance Corp. v. Spencer, 268 N.C. 1, 149 
S.E.2d 570 (1966). 

Issuance Does 

tion.— 
If there has been no service of summons 

and no waiver by appearance, the court 
has no jurisdiction, and any judgment 
rendered would be void. B-W Acceptance 

Corp. v. Spencer, 268 N.C. 1, 149 S.E.2d 

570 (1966). 
But Personal Service, Acceptance of Ser- 

vice, or Voluntary Appearance Gives Juris- 

Not Confer Jurisdic- 

diction— When the defendant has been 
duly served with summons _ personally 
within the State, or has accepted service 
or has voluntarily appeared in court, juris- 
diction over the person exists, and the 
court may proceed to render a personal 
judgment against the defendant. B-W Ac- 
ceptance Corp. v. Spencer, 268 N.C. 1, 149 
S.E.2d 570 (1966). 

Service Not Waived by Appearance 
under Order for Pretrial Examination.— 
The appearance of a party under order of 
court for the purpose of a pretrial exami- 
nation does not amount to a waiver of ser- 
vice of summons, since the appearance is 
not voluntary. B-W Acceptance Corp. v. 
Spencer, 268 N.C. 1, 149 S.E.2d 570 (1966). 

Sufficiency of Service—Where an order 
for service of process on a nonresident 
motorist was directed to the sheriff of one 
county and process was served by the 
sheriff of another county, service was in- 
sufficient. Byrd v. Pawlick, 362 F.2d 390 

(4th Cir. 1966). 
Applied in In re Roberts Co., 258 N. C. 

184, 128 S. E. (2d) 137 (1962); City of 
Reidsville v. Burton, 269 N.C. 206, 152 
S.E.2d 147 (1967). 

§ 1-15. Statute runs from accrual] of action; pleading. 

When the statute starts to run, it contin- 

ues until stopped by appropriate judicial 

process. Speas v. Ford, 253 N. C. 770, 117 

S. E. (2d) 784 (1961); B-W Acceptance 

Corp. v. Spencer, 268 N.C. 1, 149 S.E.2d 

570 (1966). 

10 

In genera} a cause of action accrues as 
soon as the right to institute and maintain 
a suit arises. Thurston Motor Lines, Inc. 
v. General Motors Corp., 258 N. C. 323, 
128S E. (2d) 413 (1962) 

A cause of action generally accrues and 
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the statute of limitations begins to run 
whenever a party becomes liable to an 
action, if at such time the demanding party 
is under no disability. In no event can a 
statute of limitations begin to run until 
plaintiff is entitled to institute action. City 
of Reidsville v. Burton, 269 N.C. 206, 152 
S.E.2d 147 (1967). 

Cause of Action for Negligent Injury 
Ordinarily Accrues When Wrong Com- 
mitted.— Unless tolled by disability or the 
fraudulent concealment of the cause of 
action, a cause of action for negligent in- 
jury ordinarily accrues when the wrong 

is committed giving rise to the right to 
suit, even though the damages at that 
time be nominal and without regard to 

the time when consequential injuries are 

discovered or should have been discov- 

ered. Shearin v. Lloyd, 246 N. C. 363, 98 
S. E. (2d) 508 (1957). 

Necessity of Pleading Statute.— 

Unless a statute of limitations is annexed 
to the cause of action itself, the bar of 
limitation must be affirmatively pleaded in 
order to be available as a defense. Over- 
ton v. Overton, 259 N. C. 31, 129 S. E. 
(2d) 593 (1963). 
A statute of limitations is not available 

as a defense or bar to an action unless 

pleaded, nor can it be raised, ordinarily, by 
motion to dismiss. Iredell County v. Craw- 
ford, 262 N.C. 720, 138 S.E.2d 539 (1964). 
Manner of Pleading.— 

Statutes of limitation cannot be taken 
advantage of by demurrer but only by an- 
swer. Lewis yv. Shaver, 236 N C. 510, 73 S. 
E. (2d) 320 (1952); Reid v. Holden, 242 

N. C. 408, 88 S. E. (2d) 125 (1955); Elliott 
v. Goss, 250 N. C. 185, 108 S. E. (2d) 475 
(1959); Iredell County v. Crawford, 262 
N.C. 720, 138 S.E.2d 539 (1964). 
The contention that an amendment con- 

stituting a new cause of action was filed 

after the bar of the statute of limitations 

was complete cannot be raised by demur- 
rer or motion to strike, but under this sec- 

tion can be presented only by answer. 

Stamey v. Rutherfordton Electric Mem- 
bership Corp., 249 N. C. 90, 105 S. E. (2d) 
282 (1958). 

Where petitioner alleged that the peti- 
tioner “in apt time and in proper manner, 

filed her dissent from said will,” and the 
answer “denied” this allegation, the peti- 
tioner’s allegation was a mere conclusion 

and respondent’s general denial was not 
affirmative pleading. Overton v. Overton, 
259 N. C. 31, 129 S. E. (2d) 593 (1963). 

Accrual of Cause Illustrated.— 
Where plaintiff alleged that a truck-trac- 

tor was equipped with a faulty and dan- 

gerous carburetor, likely to cause said 
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truck-tractor to be “ignited with fire,” 
when soid and delivered to plaintiff, and 
that defendants knew or by the exercise 
ot due care should have known of such 
defective condition, and failed to warn 
plaintiff thereof, plaintiff suffered injury 
and his rights were invaded immediately 
upon the sale and delivery of the truck- 
tractor to plaintift, and a cause of action 
in favor of plaintiff and against defendants 
then accrued for which plaintiff was en- 
titled to recover nominal] damages at least. 
Thurston Motor Lines, Inc. v. General 
Motors Corp., 258 N. C. 323, 128 S. E. 
(2d) 413 (1962). 

In an action instituted to recover dam- 
ages resulting from dust and dirt injected 
into plaintiffs’ house by a gas furnace and 
air conditioner purchased from defendant, 
plaintiffs’ allegations were to the effect that 
the defect was obvious from the beginning, 
that complaints were made to defendant, 
and that defendant’s employees reported 
no defect could be found in the system 
but that they would continue to look. It 
was held that plaintiffs’ cause of action ac- 
crued upon the occurrence of the first dam- 
age, and plaintiffs were not entitled to rely 
upon estoppel of defendant to plead the 
statute, since defendant consistently took 
the position that no defect existed and 
never made any representation that would 
have led plaintiffs to refrain from suing. 
Matthieu v. Piedmont Natural Gas earn 
269 N.C. 212, 152 S.E.2d 336 (1967). 
When Statute Begins to Run against 

Remainderman.—Ordinarily the statute of 
limitations does not begin to run against 
the rights of a remainderman to maintain 
an action to recover possession of land 
uatil after the expiration of the life estate. 
However, a remainderman is not required 
to wait until after the expiration of the 
life estate to bring an action to quiet title 
or otherwise protect his interest. Walston 
v. Applewhite & Co., 237 N. C. 419, 75 
S. E. (2d) 138 (1953). 

Continuing or Recurring Damages.— 
When the basis of the cause of action pro- 
duces continuing or recurring damages, 
the cause of action accrues at the time 
damages are first sustained, the subsequent 

damages being merely in aggravation of 
the original damages and not being essen- 
tial to the cause of action. Matthieu v. 
Piedmont Natural Gas Co., 269 N.C. 212, 
152 S.E.2d 336 (1967). 

“Special Cases” Where Different Limita- 
tion Prescribed.—The only “special case” 
in respect to torts “where a different limi- 

tation is prescribed by statute” is contained 
in the three-year statute. G S. 1-52 This 
“different limitation” relates only to ac- 
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tions grounded on allegations of fraud or 

mistake. Lewis v. Shaver, 236 N. C 510, 

73S. E. (2d) 320 (1952). 

A cause of action accrues and the statute 

of limitations begins to run whenever a 

party becomes liable to an action, if at such 

time the demanding party is under no 

disability. This rule is subject to certain 

exceptions, such as torts grounded on 

fraud or mistake. Matthieu v. Piedmont 

Natural Gas Co., 269 N.C. 212, 152 S.E.2d 

336 (1967). 
In an action to recover payments made 

under a contract to sell realty, no question 

of the statute of limitations arises where 

the provisions of § 1-52 were not pleaded. 
Brannock vy. Fletcher, 271 N.C. 65, 155 

S.E.2d 532 (1967). 

Mere Lack of Knowledge Does Not 
Postpone Running of Statute.—Mere lack 
of knowledge ot the facts constituting a 
cause of action in tort, in the absence of 

fraudulent concealment of facts by the tort- 
feasor, does not postpone the running of 
the statute. Lewis v. Shaver, 236 N. C. 

510, 73 S. E. (2d) 320 (1952). 
A cause of action for malpractice based 

on the surgeon’s negligence in leaving a 
foreign object in the body at the conclu- 

sion of an operation, accrues immediately 

upon the closing of the incision, and such 

action may not be maintained more than 
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three years thereafter even though the 

consequential damage from such negli- 
gence is not discovered until sometime 

after the operation. Shearin v. Lloyd, 246 

N. C. 363,98 S. E. (2d) 508 (1957). 
Where there is no evidence that a sur- 

geon attempted to conceal from his pa- 
tient the fact that a foreign substance had 
been left in the patient’s body at the con- 
clusion of the operation, but to the con- 
trary that the surgeon frankly disclosed 
the facts upon their ascertainment by X- 

ray less than two years after the opera- 

tion, nonsuit is properly entered in an ac- 
tion for malpractice instituted more than 
three years after the operation, here be- 
ing no evidence of fraudulent conceal- 
ment. Shearin v. Lloyd, 246 N. C. 363, 98 

S. E. (2d) 508 (1957). 
Evidence held to negate fraudulent con- 

cealment of cause of action against sur- 
geon for technical assault in performing 

an operation beyond the scope of the one 

authorized. Lewis v. Shaver, 236 N. C. 

510, 73 S. BE. (2d) 320 (1952). 

Applied in Merchants & Planters Nat. 

Bank v. Appleyard, 238 N. C. 145, 77 S. 
EB (2d) 783 (1953), (con. op.). 

Cited in J] G. Dudley Co. v. Commi:- 
sioner of Internal Revenue, 298 F. (2d) 

750 (1962). 

§ 1-16. Defenses deemed pleaded by insane party. 
Applied in Elledge v. Welch, 238 N. C. 

61,.76.S., 5. (2d)5340. G953): 

§ 1-17. Disabilities. 

Application to Limitation on Widow’s 
Right to Dissent from Husband’s Will.— 
See note to § 30-1. 

Disability Subsequent to Commence- 
ment of Running of Statute——Where the 
statute of limitations begins to run in favor 

of one in adverse possession against an 
owner who dies leaving heirs who are mi- 
nors, their disability of infancy does not 
affect the operation of the statute, since 

the disability is subsequent to the com- 
mencement of the running of the statute. 
Battle v. Battle, 235 N. C. 499, 70 S. E. 
(2d) 492 (1952). 

Effect of Guardian Having Right to 
Sue.— 

The statute of limitations begins to run 
against an infant or an insane person who 
is represented by a guardian at the time 
the cause of action accrues. First-Citizens 
Bank & Trust Co. v. Willis, 257 N. C. 59, 
125 S. E. (2d) 359 (1962) 

It is the rule in this State that, except 

in suits for realty where the legal title is 

12 

in the ward, the statute of limitations be- 
gins to run against an infant who is rep- 

resented by a general guardian as to any 
action which the guardian could or should 
bring at the time the cause of action ac- 
crues. Teele v. Kerr, 261 N.C. 148, 134 

S.E.2d 126 (1964). 
If an infant or insane person has no 

guardian at the time the cause ot action 

accrues, then the statute begins to run up- 
on the appointment of 2 guardian or upon 
the removal of his disability as provided 
by this section, whichever shall occur first. 

First-Citizens Bank & Trust Co. v. Willis, 
257 N.C. 69, 125 S. E. (2d) 359° (1962); 
Teele v. Kerr, 261 N.C. 148, 134. S.E.2d 
126 (1964). 

Action on Judgment Secured during In- 
fancy.—This section permits one to bring 
an action on a judgment secured during 
his infancy by a next friend within the time 
limited by § 1-47 (1), ie, ten years after 
he becomes twenty-one years old. Teele v. 
Kerr, 261 N.C. 148, 134 S.E.2d 126 (1964). 
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Quoted in Rowland v. Beauchamp, 253 Cited in Shearin v. Lloyd, 246 N CG. 
N. C. 231, 116 S. E. (2d). 720 (1960). 363, 98 S. E. (2d) 508 (1957); Jewell v. 

Stated in Franklin County v. Jones, 245 Price, 264, N. C. 459, 142 S.E.2d 1 (1965). 
N. C. 272, 95 S. E. (2d) 863 (1957). 

§ 1-20. Disability must exist when right of action accrues. 
Running of Statute Cannot Be Stopped.— Cited in Shearin v. Lloyd, 246 N. C. 
Once the statute begins to run nothing 363, 98 S. E. (2d) 508 (1957). 

stops it. Fulp v. Fulp, 264 N.C. 20, 140 
S.E.2d 708 (1965). 

§ 1-21. Defendant out of State; when action begun or judgment 
enforced.—If, when the cause of action accrues or judgment is rendered or 
docketed against a person, he is out of the State, action may be commenced, or 
judgment enforced, within the times herein limited, after the return of the person 
into this State, and if, after such cause of action accrues or judgment is rendered 
or docketed, such person departs from and resides out of this State, or remains 
continuously absent therefrom for one year or more, the time of his absence shall 
not be a part of the time limited for the commencement ot the action, or the en- 
forcement of the judgment. Provided, that where a cause of action arose outside 
of this State and is barred by the laws of the jurisdiction in which it arose, no 
action may be maintained in the courts ot this State for the enforcement there- 
of, except where the cause of action originally accrued in favor of a resident of 
this State. (C. C. P., s. 41; 1881, c. 258, ss. 1. 2; Code, s 162; Rev., s. 366: C. 
5.) 8 2411 201955) 071544.) 

Editor’s Note—The 1955 amendment or in this State. Broadfoot v. Everett, 270 
added the proviso at the end of the section. N.C. 429, 154 S.E.2d 522 (1967). 

For brief comment on the 1955 amend- The 1955 amendment was designed (1) 

ment, see 33 N. C. Law Rev. 531. to clarify the law, and (2) to bar stale out- 
The general purpose of this section, 0f-state claims. To treat the proviso merely 

etc.— as a limitation on the tolling portion of 
The purpose of this section is to prevent the statute would accomplish neither ot 

defendants from having the benefit of the these purposes. Little v. Stevens, 267 N.C. 

statute of limitation while they permit 328, 148 S.E.2d 201 (1966). 
debts against them, past due, to remain Nonresident May Litigate Here Claim 
unpaid, or other causes of action against Not Barred Where It Arose.—The courts 
them to remain undischarged, and keep’ of this State are open to a nonresident 
beyond the limits of the State and the plaintiff to enforce a claim on a cause 
Jurisdiction of its courts, and thus prevent of action that is not barred in the juris- 
the person having the right to sue from diction where such cause of action arose, 
doing so. Merchants & Planters Nat. where the debtor has not been a resident 
Bank v. Appleyard, 238 N. C. 145, 77 S. of this State for the statutory time neces- 
E. (2d) 783 (1953). sary to bar the action. This section tolls 
The words “any person,” etc.— the statute in such cases where neither 

In accord with original. See Merchants the plaintiff nor the defendant is a resi- 
& Planters Nat. Bank v. Appleyard, 238 dent of this State at the time of the in- 
N. C. 145, 77 S. E. (2d) 783 (1953). stitution of the action and never was, as 
The legislature intended the proviso well as in cases where the obligation 

added by the 1955 amendment to be a  fose out of the State and the debtor has 
limited borrowing statute, operating to bar "°t resided in the State for a time suitigiens 

the prosecution in this State of all claims © bar the action by the law of this State. 
barred either in the state of their origin, Merchants & Planters Nat. Bank v. Apple- 
or in this State. Little v. Stevens, 267 N.C. yard, 238 N. C. 145, 77 S. E. (2d) 783 
328, 148 S.E.2d 201 (1966). (1953) (decided prior to addition of pro- 

It Is Not Limitation on Tolling Provi- v!so in 1955). 
sions of Section.—The proviso in this sec- But Proviso Bars All Stale Foreign 
tion is not a limitation upon the tolling Claims.—Giving the language of the pro- 
provisions of the statute but is a limited iso its ordinary meaning, it is a limited 
borrowing statute, operating to bar the borrowing statute which bars all stale 
prosecution in this State of all claims foreign claims. Littie v. Stevens, 267 N.C. 
barred either in the state of their origin 328, 148 S.E.2d 201 (1966). 
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If the proviso be treated as a limited 
borrowing statute, no action barred in the 

state of origin may be litigated here. Little 
v. Stevens, 267 N.C. 328, 148 S.E.2d 201 
(1966). 

Unless They Originally Accrued in 
Favor of Resident.—This section now bars 
all stale foreign claims unless they origi- 
nally accrued in favor of a resident of 
North Carolina. Broadfoot v. Everett, 270 
N.C. 429, 154 S.E.2d 522 (1967). 
And Ancillary Administrator Is Not 

Resident to Whom Wrongful Death Claim 
Accrues. — The fact that an action for 
wrongful death is brought by an ancillary 
administrator appointed in this State does 
not constitute the action one accruing to 
a resident of this State within the meaning 
of the proviso to this section. Broadfoot 

§ 1-22. Death before limitation 
ecutor. 

I. GENERAL CONSIDERATION. 

Exception to Genera] Rule.— 

The general rule is unquestionably that 

when the statute of limitations once begins 
to run nothing stops it. But this section 

has made ar exception where a party dies. 
Hodge v. Perry, 255 N. C. 695, 122 S. E. 
(2d) 677 (1961). 

III. DEATH OF THE DEBTOR. 

Running Suspended until Qualification 
of Administrator.—Where a claim is not 

GENERAL STATUTES OF NorTH CAROLINA § 1-25 

v. Everett, 270 N.C. 429, 154 S.E.2d 522 
(1967). 

Hence, Wrongful Death Claim Barred 
Where It Arose Is Barred Here.—Where 
at the time a wrongful death action was 
instituted here, it was barred in Pennsyl- 
vannia where it arose, it is also barred in 
North Carolina. Broadfoot v. Everett, 270 
N.C. 429, 154 S.E.2d 522 (1967). 

Action Based on Foreign Statute Which 
Itself Contains Limitation When an ac- 
tion is based on a foreign statute which 
creates a cause or right of action and the 

statute itself contains a limitation on the 
time within which the action can be 
brought, the life of the right of action is 
limited by that provision and not by the 
local statutes of limitation. Rios v. Dren- 
nan, 209 F. Supp. 927 (1962). 

expires; action by or against ex- 

barred at the time of the debtor’s death, 
the death suspends the running of the stat- 
ute until the qualification of an administra- 
tor. Prentzas v. Prentzas, 260 N. C. 101, 
131 S. E. (2d) 678 (1963). 
And Creditor Has One Year Thereafter 

to Bring Suit—The credito. has one year 
from the date of the appointment of the 
administrator within which to bring suit. 
Prentzas v. Prentzas, 260 N. C. 101, 131 
S. E. (2d) 678 (1963). 

§ 1-24. Time during controversy on probate of will or granting 
letters. 

This section has no application where an 
administrator has been appointed. Har- 

§ 1-25. New action within one 
Editor’s Note.— 
For note as to the effect of restriction 

of venue after voluntary nonsuit, see 32 

INS IGay Law Rev. 326. 
This section is an enabling statute and 

should be liberally construed. Rowland vy. 
Beauchamp, 253 N. C. 231, 116 S. E. (2d) 
720 (1960). 

The very purpose of this section is to 
afford a second opportunity to a plaintiff 
if he has been nonsuited because of a de- 
ficiency in the evidence. When a defendant 

offers a motion for nonsuit at the end of 
the plaintiff's case, and prevails, his vic- 
tory may prove not to be permanent, for 

by statute it has the inherent limitation 
that the plaintiff may within a year make 
another effort and meet with greater suc- 
cess by supplying the deficiency. If the 
nonsuited plaintiff brings a new action 
within the statutory time, it is tried de 
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grave v. Gardner, 264 N.C. 117, 141 S.E.2d 
36 (1965). 

year after nonsuit, etc. 
novo. Of course, if the evidence in the 
second trial is not substantially different 
from that in the first, then under the law 
of North Carolina the same result must 
follow as in the first case. Hunt v. Brad- 
shaw, 251 F. (2d) 103 (1958). 

This section was intended to extend the 
period of limitation, not to abridge it. 
Walker v. Story, 256 N. C. 453, 124 S. E. 
(2d) 113 (1962). 

Nonsuit Operates as Res Adjudicata, 
etc.— 

In accord with 1st paragraph in origi- 
nal. See Hunt v. Bradshaw, 145 F. Supp. 
322 (1956.) 

When a prior action is nonsuited on the 
ground of insufficiency of plaintiff’s evi- 
dence, a plea of res judicata on the ground 
of a prior judgment of compulsory nonsuit 
can be sustained when, and only when, the 
allegations and evidence in the two actions 
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are substantially the same. Powell v. 
Cross, 268 N.C. 134, 150 S.E.2d 59 (1966). 
A plea of res judicata ordinarily cannot 

be determined on the pleadings in the two 
actions, the judgment of compulsory non- 
suit entered in the prior action on the 
ground of insufficiency of the evidence, the 
record of evidence in the prior action on 
appeal, and the decision of the Supreme 
Court in respect to the prior action. A plea 
of res judicata can be determined only after 
the evidence in the second action is pre- 
sented. Powell v. Cross, 268 N.C. 134, 150 
S.E.2d 59 (1966). 

In considering the question as_ to 
whether the judgment of compulsory non- 
suit is res judicata as to the second action, 
the evidence to be considered on such 
motion may not be limited to the evidence 
that was adduced in the former trial, but 
contemplates a consideration of all the 
evidence adduced in support of the allega- 
tions of the respective complaints. It is 
only by a consideration of all such evidence 
that the court may determine whether or 
not the evidence in both trials was sub- 
stantially the same. Pemberton v. Lewis, 
243 N.C. 188, 90 S.E.2d 245 (1955); Powell 
v. Cross, 268 N.C. 134, 150 S.E.2d 59 
(1966). 

Judgment of Nonsuit on Merits, etc.— 
When a judgment of nonsuit is entered 

on the merits and after a full hearing, a 
subsequent action under this section is 
barred if the second action is between the 
same parties and based on substantially 

identical allegations and evidence. Hayes 
vy. Ricard, 251 N. C. 485, 112 S. E. (2d) 
123 (1960). 

Second Action a Continuation of Origi- 
nal Action as to Same Defendant.— Where 
an action for wrongful death is instituted 
against several defendants and nonsuited 
for variance, a second action instituted 
within one year of the nonsuit is a contin- 
uation of the original action in so far as a 
party who is a defendant in both actions, 
upon substantially similar allegations of 
negligence, is concerned, notwithstanding 
that some of the parties defendant in the 
first action were not joined in the second 

and the fact that parties were joined as de- 
fendants in the second action who were 
not defendants in the first. Hall v. Car- 
roll, 253 N. C. 220, 116 S. E. (2d) 459 
(1960). 

Section Annexes Two Conditions to 
Right to Bring Another Action after Non- 
suit—Even though a plaintiff’s cause of 

1967 CUMULATIVE SUPPLEMENT § 1-25 

action may be otherwise barred, this sec- 
tion permits a plaintiff who has been non- 

suited to bring another action to redress 
the asserted wrong. But this section an- 
nexes two conditions to the right: (1) The 

new suit must be brought within one year 
from the nonsuit. (2) Plaintiff must pay 
the costs awarded against him in the prior 
action if he did not sue as a pauper. Plain- 
tiff in the instant action admittedly had 
not paid the costs awarded against her. 
That failure deprived her of the benefit 
of the statute Nowell v. Hamilton, 249 
ING, GREE BYP. 1D) (2d) 112 (1959). 

Finality of Judgment on Appeal. — 
Where appeal is taken from a county court 
to the superior court from a judgment of 
involuntary nonsuit, the appeal not being 
perfected, the judgment does not become 
final, in the sense that it ends the action, 
until judgment is entered dismissing the 
appeal, and a new action may be instituted 
within one year thereafter. Rowland v. 
Beauchamp, 253 N. C. 231, 116 S. E. (2d) 
720 (1960). 

Taking of Nonsuit Is Tantamount to 
Withdrawal of Appeal. When a demurrer 
to the complaint filed in an action has been 
sustained and the plaintiff gives notice of 
appeal to the Supreme Court, but instead 
of perfecting the appeal he elects to take 
a voluntary nonsuit and brings another ac- 
tion pursuant to the provisions of this sec- 
tion, the taking of a voluntary nonsuit be- 
fore the clerk of the superior court ‘s 
tantamount to an abandonment or with- 
drawal of the appeal. Leggett v. Smith- 
Douglass Co., Inc., 257 N. C. 646, 127 S. 
E. (2d) 222 (1962). 

Applied in Nowell v. Neal, 249 N. C. 

516, 107 S. E. (2d) 107 (1959); Bryant v. 
Dougherty, 270 N.C. 748, 155 S.E.2d 181 
(1967); Carroll v. Seaboard Air Line R.R., 
371 F.2d 903 (4th Cir. 1967). 

Cited in McDonald v. McCrummen, 235 
N. C. 550, 70 S. E. (2d) 703 (1952); Skip- 
per v. Yow, 240 N. C. 102, 81 S. E. (2d) 
200 (1954); Bowen v. Darden, 241 N. C. 
13184557... (20). 289..(1954)s, Wa Ey, Line 
thicum & Sons v. Kelly Constr. Co., 246 
N. C. 203, 97 S. E. (2d) 863 (1957); John- 
son vy. Lamar, 250 ‘N.. C.. 731, 110. S,.E: 
(2d) 323 (1959); First-Citizens Bank & 
Trust Co. v. Willis, 257 N. C. 59, 125 S. E. 
(2d) 359 (1962); Whitaker v. Beasley, 261 

N.C. 733, 186 S.E.2d 127 (1964); Little v. 
Stevens, 267 N.C. 328, 148 S.E.2d 201 
(1966). 
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§ 1-26. New promise must be in writing. 

I. GENERAL CONSIDERATION. ing mortgage or deed of trust, see 43 

Editor’s Note——The legislature rewrote N.C.L. Rev. 966 (1965). 
§ 1-27 by the 1953 amendment to that sec- II. ACKNOWLEDGMENT OR NEW 
tion. As rewritten, § 1-27 in effect reverses PROMISE. 
Green v. Greensboro Female College, 83 
N. C. 449 (1880), noted in the recompiled 
volume under this and other sections, and 

A new promise to pay fixes a new date 
from which the statute of limitations runs, 

f : but such promise, to be binding, must be 
the cases which have applied the law as in writing as required by this section. 
there declared. A payment by a joint picket v. Rigsbee, 252 N. C. 200, 113 S. 
obligor does not now fix the date of such E. (2d) 323 (1960). 

acknowledgment or payment as a new date 

from which the statute begins to run, ex- Ill. PART PAYMENT. 

cept as to him, unless such payment is au- Same—Principal and Surety.—A _ princi- 
thorized or ratified. See Pickett v. Rigs- pal and surety are joint or co-obligors. A 
bee, 252 N. C. 200, 113 S. E. (2d) 323 written acknowledgment or payment by 

(1960). one is binding on the other. Pickett v. 

For comment on application of statute Rigsbee, 252 N. C. 200, 113 S. E. (2d) 323 
of limitations to promise of grantee assum- (1960). But see Editor’s Note above. 

§ 1-27. Act, admission or acknowledgment by party to obligation, 
co-obligor or guarantor.—(a) After a cause of action has accrued on any 
obligation on which there ts more than one obligor, any act, admission, or acknowl- 
edgment by any party to such obligation, or guarantor thereot, which removes 
the bar of the statute of limitations or causes the statute to begin running anew, 
has such eftect only as to the party doing such act or making such admission or 
acknowledgment, and shall not renew, extend or in any mariner impose liability 
ot any kind against other parties to such obligation who have not authorized 
or ratified the same 

(b) Nothing in this section shall be construed as applying to or affecting rights 
or obligations of partnerships or individual members thereot, due to acts, ad- 
missions or acknowledgments of any one partner but rights as between partners 
shall be governed by G. S. 59-39.1. (C. C. P., s. 50; Code, s. 171: Rev., s. 
Of AO Sethi tl DoD aCe LOLO ES ale) 

Editor’s Note. — The 1953 amendment, For comment on application of statute 
effective July 1, 1953, rewrote this section. of limitations to promise of grantee assum- 
For comment on admendment, see 31 ing mortgage or deed of trust, see 43 
N. C. Law Rev. 397. N.C.L. Rev. 966 (1965). 

The legislature rewrote this section by Section Changed Law.— 
the 1953 amendment. As_ rewritten, this The correct citation to Green v. Greens- 
section in effect reverses Green v. Greens- boro Female College, cited in the second 
boro Female College, 83 N. C. 449 (1880), paragraph under this catchline in the re- 
noted in the recompiled volume under this compiled volume, is 83 N. C. 449 (1880). 
and other sections, and the cases which Partial Payment Prior to Dissolution or 
have applied the law as there declared. A. Bar.— 
payment by a joint obligor does not now The correct citation to Green v. Greens- 
fix the date of such acknowledgment or borc Female College, cited in the second 
payment as a new date from which the paragraph under this catchline in the re- 
statute begins to run, except as to him, un- compiled volume, is 83 N. C. 449 (1880) 
less such payment is authorized or ratified. 
See Pickett v. Rigsbee, 252 N. C. 200, 113 
S. E. (2d) 323 (1960). 

§ 1.30. Applicable to actions by State. 
Cited in City of Reidsville v. Burton, 269 

N.C. 206, 152 S.E.2d 147 (1967). 
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ARTICLE 4. 

Limitations, Real Property. 

§ 1-35. Title against State. 
Statute as Plea in Bar to Preclude Ref- Cited in United States v. Burnette, 103 

erences. — See note to § 1-189, analysis FF. Supp. 645 (1952). 
line II. 

§ 1-36. Title presumed out of State. 
Purpose of Section.— State unless it be a party to the action, but 

In accord with 1st paragraph in original. there is no presumption in favor of one 
See Williams v. Robertson, 235 N. C 478, party or the other, nor is a litigant seek- 
70 S. E. (2d) 692 (1952); McDonald v ing to recover land otherwise relieved ot 
McCrummen, 235 N. C. 550, 70 S. E. (2d) =the burden of showing title in himself 
703 (1952); Powell v. Mills, 237 N. C. 582, Locklear v. Oxendine, 233 N. C. 710, 65 S. 
75 S. E. (2d) 759 (1953). EB. (2d) 673 (1951); Normar vy. Williams, 

It is not necessary to prove that the 241 N. C. 732, 86 S. E. (2d) 593 (1955); 
sovereign has parted with its title when it Scott v. Lewis, 246 N. C. 298, 98 S E. 
is not a party to the action. Cothran v. (2d) 294 (1957): Tripp v. Keais, 255 N. C. 
Akers Motor Lines, Inc., 257 N. C. 782. 404 121 S. E. (2d) 596 (1961). 
127S E. (2d) 578 (1962). Applied in Sessoms v. McDonald, 237 
No Presumption in Favor of One Party N C. 720, 75 S. E. (2d) 904 (1953). 

or the Other.—Under this section, 1n ail Cited in Shingleton v. North Carolina 

actions involving title to real property, title | Wildlife Resources Comm., 248 N. C. 89, 
is conclusively presumed to be out of the 102 S. E. (2d) 402 (1958). 

§ 1-37. Such possession valid against claimants under State. 
Cited in United States v. Burnette, 103 

F. Supp. 645 (1952). 

§ 1-38. Seven years possession under color of title.—When a person 
or those under whom he claims is and has been in possession of any real prop- 
erty, under known and visible lines and boundaries and under color of title, for 
seven years, no entry shal] be made or action sustained against such possessor 
by a person having any right or title to the same, except during the seven 
years next after his right or title has descended or accrued, who in default of 
suing within that time shall be excluded from any claim thereafter made; and 
such possession, so held, is a perpetual bar against all persons not under dis- 
ability: Provided, that commissioner’s deeds in judicial sales and trustee’s deeds 
under foreclosure shall also constitute color of title. (C. C. P., s. 20; Code, s. 
TaTeOREV Ss) 6827+ GN S.280428= 1963, ¢)1132,) 

I. GENERAL NOTE ON AD- Breit Bar “T” Corp., 265 N.C. 298, 144 
VERSE POSSESSION. S.E.2d 59 (1965). 
A. General Consideration. Hostile Act Does Not Start Running of 

Statute against Owner in Possession.—In 
determining when the owner of real es- 
tate must assert his rights against an ad- 

verse claim, the rule is that an owner in 
possession is not required to take notice 
of a hostile claim. Accordingly, the hostile 
act or claim of a person not in possession 

ordinarily does not start the statute of 

Editor’s Note.— 
The 1963 amendment added the proviso 

at the end of the section. 

For note on intent as a requisite in mis- 

taken boundary cases, see 33 N. C. Law 
Rey. 632. For note in tax foreclosure deed 

to property held by tenants in common 

as color of title, see 36 N. C. Law Rev limitations to running against an owner 

a: in possession and occupancy. The forego- 

Definition.— ing rule applies to an equitable owner in 
In accord with original. See Mallet v. possession of land, and so long as he re- 

Huske, 262 N.C. 177, 136 S.E.2d 553 (1964). tains possession, nothing else appearing, 

There must be known and visible bound- the statute of limitations does not run 
aries, etc.— against him. Solon Lodge v. Ionic Lodge. 

In accord with original. See McDaris v. 247 N. C. 310, 101 S. E. (2d) 8 (1957). 
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Effect of Holding Portion of Land, 

etc.— 

in accord with original. See Wachovia 
Bank & Trust Co. v. Miller, 243 N. C. 1, 
89 S. E. (2d) 765 (1955). 

When one enters into possession under 
colorable title which describes the land by 

definite lines and boundaries, his posses- 
sion is extended, by operation of law, to the 
outer boundaries of his deed. But where 
two or more adjoining tracts of land are 
conveyed in one deed, or in separate deeds, 
by separate and distinct descriptions, the 
actual possession by grantee of one of the 

tracts for seven years is not constructively 

extended to the other tract or tracts so 
as to ripen title thereto by adverse posses- 
sion. Morehead v. Harris, 262 N.C. 330, 
137 S.E.2d 174 (1964). 

Color of Title Affords No Protection 
Where Requisites of Adverse Possession 
Are Not Present.—A deed, which is color 
of title, does not draw to the grantee-occu- 
pant of the land described therein the pro- 

tection of the statute of limitations where 
the requisites of adverse possession are not 
present. Morehead v. Harris, 262 N.C. 330, 
137 S.E.2d 174 (1964). 

Generally speaking, a claim of title by 
adverse possession must be pleaded under 
North Carolina law. United States v. 
Chatham, 205 F. Supp. 220 (1962). 

But This Applies Only When Adverse 

Possession Is Set Up as Defense.—The re- 
quirement that a claim of title by adverse 
possession must be pleaded applies only 
when adverse possession is set up as a de- 
fense to an action. United States v. Chat- 
ham, 208 F. Supp. 220 (1962). 
And Not Where Claim Is Based on Ad- 

verse Possession under Color of Title.— 
The requirement that a claim of adverse 
possession must be pleaded does not apply 
when a claim of title is based upon adverse 
possession under color of title. United 
States v. Chatham, 208 F. Supp. 220 (1962) 

Plea Raises Issue of Fact upon Which 

Defendant Has Burden of Proof.—Where 
plaintiff in an action to quiet title estab- 
lishes a prima facie case, defendant’s plea 
of title by adverse possession under color 
for seven years does not justify nonsuit of 
plaintiff's cause, since the plea of adverse 
possession raises an issue of fact for the 
jury upon which defendant has the burden 

ot proof. Barbee v. Edwards, 238 N. C. 
215, 77 S. E. (2d) 646 (1953). 

Mere Admission of Possession Does Not 
Amount to Admission of Adverse Posses- 
sion.—Plaintiff’s admission that he gave 
a certain person possession more than 
seven years prior to the institution of the 
action does not justify nonsuit of plaintiff’s 
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cause of action to quiet title, since mere 
admission of possession, without evidence 
in respect to the nature or character of 
such possession, does not amount to an 

admission of adverse possession in law, 
even if defendant be given the benefit of 
presumptions arising from mesne convey- 
ances from such person. Barbee v. Ed- 
wards, 238 N. C. 215, 77 S. E. (2d) 646 
(1953). 

Plea of Statute as Plea in Bar to Pre- 
clude Reference. — See note to § 1-189, 
analysis line II. 

B. Character of Possession. 

Mere possession does not necessarily 
amount to adverse possession in law. Bar- 

bee v. Edwards, 238 N. C. 215, 77 S. E. 
(2d) 646 (1953). 

Possession Must Be Actual, Open, Vis- 
ible, Notorious, Continuous and Hostile.— 
Under either § 1-38 or § 1-40, in order to 
bar the true owner of land from recovering 
it from an occupant in adverse possession, 

the possession relied on must have been 
actual, open, visible, notorious, continuous, 
and hostile to the true owner’s title and 
tu all persons, for the full statutory period. 
Newkirk v. Porter, 237 N. C. 115, 74 S. 

E. (2d) 235 (1953). 
To convert the shadow of color of title 

into perfect title, possession must be con- 
tinuous, open, notorious, as well as adverse. 
It must be of such character as to put the 
true owner on notice of the adverse claim. 
It must suffice to subject the occupant to 
an action in ejectment as distinguished 
from a mere trespass quare clausum fregit. 

Bowers v. Mitchell, 258 N. C. 80, 128 S. E. 
(2d) 6 (1962). 

Sufficiency of Possession—Test for De- 
termining Sufficiency.— 
A possession that ripens into title must 

be such as continually subjects some por- 
tion of the disputed land to the only use 
of which it is susceptible, or it must be an 
actual and continuous occupation of a 
house or the cultivation of a field, however 
small, according to the usages of hus- 

bandry. The test is involved in the ques- 
tion whether the acts of ownership were 

such as to subject the claimant continually 
during the whole statutory period to an 

action in the nature of trespass in eject- 
ment instead of to one or several actions 
of trespass quare clausum fregit for dam- 
ages. Mallet v. Huske, 262 N.C. 177, 136 

S.E.2d 553 (1964), citing Shaffer v. Gaynor, 
117 N:C. 15, 23'S.E. 154 (1895). 

Same—Payment of Taxes.— 
The listing and payment of taxes would 

not suffice to support an action in eject- 
ment or trespass, which is the test of pos- 
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session referred to in §§ 1-38 and 1-40. 
Chisholm v. Hall, 255 N. C. 374, 121 S. E. 
(2d) 726 (1961). 

That defendants listed and paid the taxes 
is evidence of the character of their claim, 
but it is 90 evidence ot actual possession. 
Chisholm v. Hall, 255 N. C. 374, 121 S. E. 
(2d: 726 (1961). 

Continuity and Duration.— 
Continuity of possession being one of 

the essential elements of adverse posses- 
sion, in order that title may be ripened 
thereby, such possession must be shown to 

have been continuous and uninterrupted 
for the full statutory period. This for the 
reason that if the possession of the ad- 
verse claimant be broken, the constructive 

possession of the true owner intervenes 

and destroys the effectiveness of the prior 
possession. Newkirk v. Porter, 237 N. C. 
116) 74S; Bo(2d)e 2357 (1953): 

Occasional acts of ownership, no matter 

how adverse, do not constitute a posses- 

sion that will mature title. Sessoms v. 
Mc onaldse2s aa New Com o0 mer Oro nt (od) 
404 (1953). 

Tacking Possession—Privity.— 
The principle prevails in this State that 

several successive possessions may be 
tacked for the purpose of showing a con- 
tinuous adverse possession where there is 
privity of estate or connection of title be- 

tween several successive occupants. Scott 
v. Lewis, 246 N. C. 298, 98 S. E. (2d) 294 
(1957.) 

In order to fulfill the requirements as 
to continuity of possession, it is not neces- 
sary that an adverse possession be main- 
tained for the entire statutory period by 

one person. Continuity may be shown by 
the tacking of successive possessions of 
two or more persons between whom the 

requisite privity exists. The privity re- 
ferred to is only that of possession and 
may be said to exist whenever one holds 

the property under or for another or in 
subordination to his claim and under an 
agreement or arrangement recognized as 
valid between themselves. Newkirk v. 
Pottetyece ta, ©. 115,740: oF. (2d) 2a 
(1953). 

Where parties bring action for the re- 
covery of land as heirs at law of their 
ancestor and judgment is rendered in the 

action adverse to them, such judgment 
adjudicates want of title in their ancestor 
and is binding upon them, and they may 

not in a subsequent action, in which they 
assert title by adverse possession, tack the 
possession of their ancestor or contend 
that their separate acts of ownership were 
done in the character of heirs at law 
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claiming under the known and definite 
boundaries. Scott v. Lewis, 246 N. C. 298, 
98 S. E. (2d) 294 (1957). 

A grantee claiming land within the 
boundaries called for in the deed or other 
instrument constituting color of title, may 
tack his grantor’s possession of such land 
to his own for the purpose of establishing 
adverse possession for the requisite statu- 
tory period. Similarly, the adverse pos- 
session of an ancestor may be cast by de- 
scent upon his heirs and tacked to their 
possession for the purpose of showing title 
by adverse possession. Newkirk v. Porter, 
237 N. C. 115, 74 S. E. (2d) 235 (1953). 

A deed does not of itself create privity 
between the grantor and the grantee as 
to land not described in the deed but oc- 
cupied by the grantor in connection there- 
with, and this is so even though the gran- 
tee enters into possession of the land not 
cescribed and uses it in connection with 
that conveyed. Newkirk v. Porter, 237 
N. C. 115, 74 S. E. (2d) 235 (1953). 

For note on tacking successive adverse 
possessions of a strip of land not included 
in a deed, see 31 N. C. Law Rev. 478. 

Where an heir goes into adverse posses- 
sion of a tract of land, but the ancestor 
dies before such possession has been held 
for twenty years, such possession prior to 
the ancestor’s death may not be tacked to 
the heir’s possession subsequent to the 
ancestor’s death, and such heir’s posses- 
sion for less than twenty years subsequent 

to the ancestor’s death does not ripen 

title in him. Wilson v. Wilson, 237 N. C. 
266, 74 S. E. (2d) 704 (1953). 

Possession of a single tract is not con- 
structively extended to a separate and dis- 

tinct tract even though both tracts are de- 
scribed in the same conveyance. Bowers 
VieMitchell, 2589N.-C.. 80) 1298°S;, BE. (ed) 

® (1962). 

Conflicting evidence as to the charac- 
ter or extent of the possession under col- 
or of title by adverse possession raises 
the issue for the determination of the 
jury. Bumgarner v. Corpening, 246 N. C. 
40, 97 S. E. (2d) 427 (1957). 

II. NOTE TO SECTION 1-38. 

Section Applies to State and Its Agen- 
cies.—The General Assembly intended that 
this section and § 1-40 should apply to any 
legal entity, including the State of North 
Carolina and its agencies, capable of ad- 
versely possessing land and of acquiring 
title thereto. Williams v. North Carolina 
State Bd. of Educ, 266 N.C. 761, 147 
S.E.2d 381 (1966). 
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Adverse possession, to ripen into title 

after seven years, must be under color, 

ctherwise a period of twenty years is re- 

quired under § 1-40. Justice v. Mitchell, 
238 N. C. 364, 78 S. E. (2d) 122 (1953). 
Where adverse possession is under color 

of title seven years holding can secure a 
fee. Williams v. Weyerhaeuser Co., 378 

F. 2d 7 (4th Cir. 1967). 
The possession has to be under color 

of title. (United States v. Chatham, 208 ¥. 
Supp 220 (1962). 
Twenty-Year Limitation Applies to 

Holding without Color—Where defendant 
in a quia timet suit defends on grounds 
other than adverse possession, the statu- 
tory period of holding is twenty years 
where without color of title. Williams v. 
Weyerhaeuser Co., 378 F.2d 7 (4th Cir. 
1967). 

Color of Title Defined. — Color of title 
is a paper writing which purports to con- 
vey land but fails to do so. First-Citizens 
Bank é&) Trust (Gos va Earkerses5 eNeuG. 
326, 69 S. E. (2d) 841 (1952); Carrow v. 

Daviswe 248 Na Gr 740; "105 eo.) He (2d)im60 
(1958). 

Sufficiency 
Color.— 

If the instrument on its face purports 

to convey land by definite lines and 

boundaries and the grantee enters into 

possession claiming under it and holds ad- 
versely for seven years, it is sufficient to 

vest title to the land in the grantee. No 
exclusive importance is to be attached to 

the ground of the invalidity of the color- 
able title if entry thereunder has been 

made in good faith and possession held 

adversely. Though the grantor may have 

been incompetent to convey the true title 

or the form of conveyance be defective, it 

will constitute color of title which will 

draw to the possession of the grantee 

thereunder the protection of the statute. 

First-Citizens Bank & Trust Co. v. 
Parker, 235 N. C. 326, 69 S. E. (2d) 841 
(1952); Johnson v. McLamb, 247 N. C. 
534, 101 S. E. (2d) 311 (1958). 
Same—Valid Deed.—A valid deed is not 

color of title. When one gives a deed for 
lands for a valuable consideration, and the 

grantee fails to register it, but enters into 

possession thereunder and remains therein 

for more than seven years, such deed does 

not constitute color of title. Justice v 

Mitchell, 238 N C. 364, 78 S. E. (2d) 122 

(1953) 

Same—Fraudulent Deed.—A fraudulent 
deed may be color of title and become a 
good title if the fraudulent grantee holds 
actuul adverse possession for the statu- 

tory period against the owner who has 

of Paper to Constitute 
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right of action to recover possession and 

is under no disability. First-Citizens Bank 

& Trust Co. v. Parker, 235 Ne @2326,"69 
S. E. (2d) 841 (1952); Johnson v. Mc- 
Lamb, (247 Ns C534, 101 SE: (edyestl 
(1958). 
Same—Deed Made in Defective Parti- 

tion Proceedings.—Where in a partition 
proceeding to sell land less than the whole 
number of tenants in common have been 
made parties, a deed made pursuant to an 
order of court to the purchaser is color of 

title and seven years adverse possession 

thereunder will bar those tenants in com- 

mon who were not made parties. First- 

Citizens Bank & Trust Co. v. Parker, 235 

N. C. 326, 69 S. E. (2d) 841 (1952); John- 
son v. McLamb, 247 N.C, 534, 101 S. E. 
(2d) 311 (1958). 

Where a sale is made pursuant to court 
order in a partition proceeding and some 
of the cotenants are not parties, or there 

is an actual partition among those parties, 
the deed or the decree of partition is not 
the act of a cotenant, but is the act of a 

stranger, and seven years’ possession under 

the deed or decree confirming the partition 
suffices to ripen title. Yow v. Armstrong, 
260 N.C. 287, 132 S.E.2d 620 (1963). 
Same — Commissioner’s Deed in Tax 

Foreclosure Proceedings. — Commission- 
er’s deed in tax foreclosure proceedings in- 
stituted against one tenant in common is 
color of title as against the cotenants who 
were not parties to the foreclosure. John- 

son v. McLamb, 247 N. C. 534, 101 S. E. 
(2d) 311 (1958). 
Same—Decree in Condemnation.—A de- 

cree in condemnation was color of title, 

and the adverse possession of the United 
States of America under this decree of 
condemnation under known and _ visible 
boundaries for a period of seven years as 
required by this section was sufficient to 
cure any defects in the title conveyed by 
the decree of condemnation. United States 
v. Chatham, 208 F. Supp 220 (1962). 
Same — Description of Property In- 

volved.—A deed offered as color of title is 
such only for the land designated and de- 

scribed in it. Davidson v. Arledge, 88 N. 
C. 326 (1883); Smith v. Fite, 92 N. C. 319 
(1885); Barker v. Southern Ry. Co., 125 
N. C. 596, 34 S. E. 701 (1899); Johnston 
v, Case, 181 N. C, 491, 42 S. E. 957 (19ne7; 
Smith v. Benson, 227 N. CC. 56, 40°S3E. 
(2d) 451 (1946); Locklear v. Oxendine, 

230 N- G. 9710) 65 "ou (2a) Olam (Loot ys 
Williams v. Robertson, 235 N. C. 478, 70 
S. E. (2d) 692 (1952); Powell v. Mills, 237 
N.C. 582,'75°S; Baa(2d)) 759) (1953) Nor 

man v. Williams, 241 N. C. 732, 86 S. E. 
(2d) 593 (1955); McDaris v. Breit Bar 
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lnCOLDS 
(1965). 
And the description in the deed must 

by proof be made to fit the land it covers. 
Smith v. Benson, 227 N. C. 56, 40 S. E. 

(2d) 451 (1946); Locklear v. Oxendine, 
233 N. C. 710, 65 S. BE. (2d) 673 (1951); 
Williams v. Robertson, 235 N. C. 478, 70 
S. E. (2d) 692 (1952); Powell v. Mills, 
237 No ©. 582, 7> 0. EH. (2d). 759. (1953); 
McDaris v. Breit Bar “T”’ Corp., 265 N.C. 
298, 144 S.E.2d 59 (1965). See the head- 
note to Smith v. Fite, 92 N.C. 319 (1885), 
quoted or stated in each of the fore- 
going cases: ‘Where a party introduces a 

deed in evidence, which he intends to be 

used as color of title, he must prove that 
its boundaries cover the land in dispute, 
to give legal efficacy to his possession.” 

Therefore, a deed which is inoperative 
because the land intended to be conveyed 

is incapable of identification from the de- 
scription therein is inoperative as color 

of title. Dickens v. Barnes, 79 N. C. 490 
(1878); Barker v. Southern Ry. Co., 125 

N. C. 596, 34 S. E. 701 (1899); Fincannon 
vo oudderth, .144..N:) C. 587. 67. Suv E,° 337 
(1907); Katz v. Daughtrey, 198 N. C. 393, 
151 S. E. 879 (1930); Thomas v. Hipp, 223 

Np TOM ims FP TS 1 eed) aE (OES BY 

Powell v. Mills, 237 N. C. 582, 75 S, E. 
(2d) 759 (1953); Carrow v. Davis, 248 N. 

CV40N1 055. Enled) M60 (1958))- 
A deed cannot be color of title to land 

in general, but must attach to some par- 
ficilar tracteWLcbaris va Breit) Bar Sie 
Corp., 265 N.C. 298, 144 S.E.2d 59 (1965). 
To constitute color of title a deed must 

contain a description identifying the land 
or referring to something that will identify 
it with certainty. McDaris v. Breit Bar 
T. Corp.) 2658 N.C. 298.1445. H.2d) 59 
(1965). 
When a party introduces a deed in evi- 

dence which he intends to use as color of 
title, he must not only offer the deed upon 
which he relies for color of title, he must 
by proof fit the description in the deed to 
the land it covers—in accordance with ap- 
propriate law relating to course and dis- 
tance, and natural objects and other monu- 
ments called for in the deed. McDaris v. 
Breit Bar “T” Corp., 265 N.C. 298, 144 
S.E.2d 59 (1965). 

Color of Title Does Not Relate Back to 
Time of Entry.—Though a person origi- 

nally entering without color of title may on 

subsequent acquisition of color be deemed 
to have held adversely under color from 

the latter date, still his color of title does 
not relate back to the time of his entry. 
Justice v Mitchell, 238 N. C. 364, 78 S. E. 

(2d) 122 (1953). 

265 N.C. 298, 144 S.E.2d 59 
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Where the only color of title set up in 

the complaint is a deed executed less than 

seven years before the institution of the 
action, the complaint does not state a 

cause of action for the acquisition of title 
by adverse possession under color of title. 

Washington v. McLawhorn, 237 N. C. 449, 
75 S. E. (2d) 402 (1953). 

Description in Deed Enlarged in Sub- 
sequent Deeds in Chain of Title.—Where 
the description in the deed from the com- 
mon source of title is enlarged in descrip- 
tions in subsequent deeds in the chain of 

title, the party claiming the additional 
land by adverse possession under color of 

title must show actual possession of the 
additional land, since possession under 
the deed from the common source could 
not be constructively extended to include 
the additional land. Bumgarner v. Corpen- 
ing, 2460N.9C140) 9%eS. (2d), 427) (1957). 

Where the parties claim under deeds 
from a common source calling for a road 
as the dividing line between the tracts, 
but subsequent deeds in the chain of title 
of respondents describe the land by spe- 

cific description without reference to the 
road, respondents are entitled to claim 

the land encompassed in the description 
in the intermediate deeds as under color 
of title, and when they offer evidence of 
adverse possession under their deeds, an 

instruction limiting their claim to the 
road as it existed at the time of the exe- 
cution of the deeds from the common 
source, is error. Bumgarner v. Corpening, 
PACs Ne C £40 Bove Om Pan (2d) ete recl go) 

Color ot title is not sufficient to make a 
prima facie case of title. Cothran v. Akers 
Motor Lines, Inc., 257 N. C..782, 127 S. 
E. (2d) 578 (1962). 

But Must Be Streng‘hened by Posses- 
sion.— The color must be strengthened by 

possession, which must be open, notorious, 

and adverse for a period of seven years. 
Cothran v. Akers Motor Lines, Inc., 257 
Ne Cx 382; 127.58 H. (2d) 578. (1962). 

Character of Possession under Section.— 
Possession must be adverse; that is, ti- 

tle must be claimed agairst all the world. 
United States v. Chatham, 208 F. Supp. 

220 (1962). 

Possession Must Be Such as to Make 
Adverse Claimant Liable to Action of 

Ejectment.—In order to ripen a colorable 

title into a good title, there must be such 

possession and acts of dominion by the 

colorable claimant as will make him liable 

to an action of ejectment. Justice v. 

Mitchell, 238 N. C. 364, 78 S. E. (2d) 122 

(1953). 
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And So Notorious as to Put True Owner 
on Notice ot 4.dverse Claim.—The rule re- 
quiring physical possession so notorious as 

to put the true owner on notice of the ad- 

verse claim in order to mature claimant’s 
title is as well settled as the rule requir- 

ing plaintiff to establish his title. Cothran 
v. Akers Motor Lines, Inc., 257 N. C. 782, 
127S E. (2d) 578 (1962). 

Possession by the grantee of a life tenant 
is not adverse to the rights of the remain- 
dermen during the life of the life tenant. 

The seven-year statute of limitation pre- 
scribed by this section does not begin to 
run against the remaindermen until the life 
tenant dies. Sprinkle v. Reidsville, 235 N. 
C7140; 6989S she(2d) a9 952): 

The grantee in a deed conveying only 
the life estate of the grantor cannot hold 
adversely to the remaindermen until the 
death of the grantor, and where one of the 
remaindermen is then under the disability 
of infancy the grantee cannot acquire title 
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by adverse possession against him under 
color of the deed until after the lapse of 
seven years from the removal of the dis- 

ability. Lovett v. Stone, 239 N. C. 206, 
79 S. E. (2d) 479 (1954). 

Evidence of adverse possession held suf- 
ficent to be submitted to the jury under 
claim of title by seven years adverse pos- 
session under color. Newkirk v. Porter, 

240 N. C. 296, 82 S. E. (2d) 74 (1954). 
Cited in United States v. Burnette, 103 

F. Supp. 645 (1952); Wilson v. Chandler, 
235 N. C. 373, 70 S. E. (2d) 179 (1952); 
Chambers v. Chambers, 235 N. C. 749, 71 

S; E. (2d) 57 (1952); Waddell ys) Carson: 
245 N..C., 669,.97 .S..E.. (2d), 2227 ((1957)5 
Morehead v. Harris, 255 N. C. 130, 120 S. 
EB. (2d) 425, (1961); Lane-v, Lane, 255, N. 
C. 444, 121 S. E. (2d) 893 (1961); Mallet 
vy. Eluske, 3262) Ni. Gagliiee 106m oe Bee dmbos 
(1964); Patterson v. Buchanan, 265 N.C. 
214, 143 S.E.2d 76 (1965). 

§ 1-39. Seizin within twenty years necessary. 
This section and § 1-42 are construed to- 

gether. Barbee v. Edwards, 238 N. C. 215, 
77 S. E. (2d) 646 (1953); Elliott v. Goss, 
O50mN Gal 8b OSeon Ee Ced)n4 vom Gloag), 

This section and § 1-42 are to be con- 
strued together. When so construed, the 
rule is as follows: It is not necessary that 
a plaintiff in an action to recover land 
should allege in his complaint that he had 
possession within twenty years before ac- 
tion brought; for, if he establishes on the 
trial a legal title to the premises, he will 

be presumed to have been possessed there- 
of within the time required by law, unless 
it is made to appear that such premises 
have been held and possessed adversely to 
such legal title for the time prescribed by 
law before the commencement of such ac- 

§ 1-40. Twenty years adverse 
Section Applies to State and Its Agen- 

cies—The General Assembly intended that 
this section and § 1-38 should apply to any 
legal entity, including the State of North 
Carolina and its agencies, capable of ad- 
versely possessing land and of acquiring 
title thereto. Williams v. North Carolina 
State Bd. of Educ, 266 N.C. 761, 147 
S.E.2d 381 (1966). 
The plaintiffs’ unregistered deed does 

not prevent their setting up adverse posses- 

sion for twenty years. Sessoms v. Mc- 
Donald, 237 N. C. 720, 75 S. E. (2d) 904 
(1953). 
Tenants 

One, etc.— 
See Battle v. Battle, 235 N. C. 499, 70 

S. E. (2d) 492 (1952). 

in Common—Possession of 

tion. Williams v. North Carolina State 
Bd. of Educ., 266 N.C. 761, 147 S.E.2d 381 
(1966). 

Failure to Allege Seizin Not Ground 
for Demurrer.—In an action for possession 
of land failure to affirmatively allege that 
plaintiff had been seized or possessed of 

the premises within twenty years prior to 
the institution of the action is not ground 
for demurrer. Elliott v. Goss, 250 N. C. 
185, 108 S. E. (2d) 475 (1959). 

Applied in Tripp v. Keais, 255 N. C. 404, 
121 S E. (2d) 596 (1961). 

Cited in Williams v. Robertson, 235 N. 
C. 478, 70 S. E. (2d) 692 (1952); Washing- 
ton v. McLawhorn, 237 N. C. 449, 75 S. 
E. (2d) 402 (1953). 

possession. 
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In accord with 1st paragraph in origi- 
nal. See Williams v. Robeitson, 235 N. 
C. '478, 70'S: EB. (2d) 692 (1952). 

Adverse possession, even under color of 
title, will not ripen title as against a tenant 
in common short of twenty years. Wil- 

liams v. Robertson, 235 N. C. 478, 70 S. 

E. (2d) 692 (1952). 
The possession of one tenant in common 

is in law the possession of all his coten- 
ants, unless and until there has been an 
actual ouster or a sole adverse posses- 

sion of twenty years, receiving the rents 
and claiming the land as his own, from 
which actual ouster would be presumed. 

Morehead v. Harris, 262 N.C. 330, 137 

S.E.2d 174 (1964). 
In the absence of an actual ouster, the 
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ouster of one tenant in common by a 
cotenant will not be presumed from an ex- 
clusive use of the common property and 
the appropriation of its profits to his own 
use for a less period than twenty years, 
and the result is not changed when one 
enters to whom a tenant in common has 

by deed attempted to convey the entire 
tract. Morehead v. Harris, 262 N.C. 330, 
137 S.E.2d 174 (1964). 

One may assert title to land embraced 
within the bounds of another’s deed, 
etc.— 

In accord with original. See Scott v. 
Lewis, 246 N. C. 298, 98 S. E. (2d) 294 
(i957): 

There can be no constructive possession 

by one holding land adversely unless he 
holds under color of title. Carswell v. 
Morganton, 236 N. C. 375, 72 S. E. (2d) 
748 (1952). 

Adverse Possessor Cannot Enlarge 

Rights beyond Limits of Actual Posses- 
sion.—An adverse possessor of land with- 
out color of title cannot acquire title to 
any greater amount of land than that 

which he has actually occupied for the 
statutory period. He cannot enlarge his 

rights beyond the limits of his actual pos- 
session by a claim of title to other land 
abutting that which he actually occupies, 
even though such other land may be de- 

fined by marked boundaries. Carswell v. 
Morganton, 236 N. C. 375, 72 S. E. (2d) 
748 (1952). 

Where the plaintiffs rely upon adverse 
possession alone without color of title, 

title acquired under such circumstances is 

confined to the lands actually occupied. 
An adverse possessor of land without color 

of title cannot acquire title to any greater 
zmount of land than that which he has 
actually occupied for the statutory period. 
Sessoms v. McDonald, 237 N. C. 720, 75 
S. E. (2d) 904 (1953). 

Several successive possessions may be 
tacked for the purpose of showing a con- 
tinuous adverse possession where there is 
privity of estate or connection of title be- 
tween several occupants. Williams v. 
Robertson, 235 N. C. 478, 70 S. E. (2d) 
692 (1952). 

The adverse possession of an ancestor 
may be cast by descent upon his heirs and 
tacked to their possession for the purpose 
of showing title by adverse possession. 
International Paper Co. v. Jacobs, 258 N. 
C. 439. 128 S. E. (2d) 818 (1963). 
Where There Was No Hiatus or Inter- 

ruption in Possession.—To establish pos- 
session for the requisite twenty years, it 
is permissible to tie the possession of an 
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ancestor to that of the heir when there 
was no hiatus or interruption in the pos- 
session. International Paper Co. v. Jacobs, 
258 N. C. 439, 128 S. E. (2d) 818 (1963). 

Deed Held Inoperative to Fix “Known 
and Visible Lines and Boundaries”.—The 
ceed relied on by plaintiffs being inopera- 
tive as color of title, the description therein 

was equally inoperative to fix “known and 
visible lines and boundaries” as the basis 

for a claim of adverse possession for 

twenty years. Powell v. Mills, 237 N. C. 
582, 75 S. E. (2d) 759 (1953). 

Effect of Appointment of Receiver. — 
When a statute of limitations has begun 
to run, no subsequent disability will stop 
it, and ordinarily the mere appointment of 

a receiver will not toll the statute unless 

the circumstances are such that such ap- 

pointment precludes the institution of suit. 
Thus, when a receiver has full authority 

to institute suit, as in the instant case, his 
appointment will not suspend the running 

of limitations under this section. Nicholas 

v. Salisbury Hardware & Furniture Co, 
248 N. C. 462, 103 S. E. (2d) 837 (1958). 

Compulsory Reference.— 
As to statute of limitations as plea in 

bar to defeat order of reference, see note 
to § 1-189, analysis line II. 

Evidence Sufficient to Take Question of 
Adverse Possession to Jury.—See Cham- 
bers v. Chambers, 235 N. C. 749, 71 S. E. 
(2d) 57 (1952), reh. denied 236 N. C. 
appx. 

Evidence held sufficient to overrule non- 
suit in plaintiffs’ action to establish title to 

land by adverse possession. Everett v. 
Sanderson, 238 N. C. 564, 78 S. E. (2d) 
408 (1953). 

Evidence Held Insufficient. — Plaintiff 
claimed that his predecessor in title went 
into possession of two tracts of land 
through a tenant who possessed both 
tracts of land for at least twenty years 
without color of title. Plaintifi’s evidence 
tended to show that the tenant actually 
occupied only a few acres of one of the 
tracts, without evidence tending to de- 
scribe, identify, or locate the particular 
land actually occupied. It was held that 

nonsuit was properly entered Carswell v. 
Morganton) 236) N. G.-875;'72 0. E. (2d) 
748 (1952). 
Evidence offered was insufficient to 

identify the lines and boundaries of any 
particular portion in actual possession. 
Scott v. Lewis, 246 N. C. 298, 98 S. E. 
(2d) 294 (1957). 

Applied in Newkirk v. Porter, 237 N. C. 
115, 74 S. E. (2d) 235 (1953); Chisholm 
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v. Hall, 255 N. C. 374, 121 S. E. (2d) 726 238 N. C. 364, 78 S. E. (2d) 122 (1953); 
(1961). Newkirk v. Porter, 240 N. C. 296, 82 S. 

Stated in Jenkins v. Trantham, 244 N. E. (2d) 74 (1954); Morehead v. Harris, 
(e YPpA GEE Ry ID Wet) Suh CGE): 255 Ne) Carl 30Ner20 span He (2dma oe 5eLoo ds). 

Cited in Wilson v. Chandler, 235 N. C. Lane v. Lane, 255 N. C. 444, 121 S. E. 
373, 70 S. E. (2d) 179 (1952); Washing- (2d) 893 (1961); Patterson v. Buchanan, 

ton v. McLawhorn, 237 N. C. 449, 75 S. 265 N.C. 214, 143 S.H.2d 76 (1965). 
E. (2d) 402 (1953); Justice v. Mitchell, 

§ 1-42. Possession follows legal title; severance of surface and sub- 
surface rights.—In every action for the recovery or possession of real property, 
or damages for a trespass on such possession, the person establishing a legal 
title to the premises is presumed to have been possessed thereof within the time 
required by law; and the occupation of such premises by any other person is 
deemed to have been under, and in subordination to, the legal title, unless it 
appears that the premises have been held and possessed adversely to the legal 
title for the time prescribed by law before the commencement of the action. Pro- 
vided that a record chain of title to the premises for a period of thirty years next 
preceding the commencement of the action, together with the identification of 
the lands described therein, shall be prima facie evidence of possession thereof 
within the time required by law. 

In all controversies and litigation wherein it shall be made to appear from the 
public records that there has been at some previous time a separation or sever- 
ance between the surface and the subsurface rights, title or properties of an 
area, no holder or claimant of the subsurface title or rights therein shall be en- 
titled to evidence or prove any use of the surface, by himself or by his pre- 
decessors in title or of lessees or agents, as adverse possession against the holder 
of said surface rights or title; and likewise no holder or claimant of the surface 
rights shall be entitled to evidence or prove any use of the subsurface rights, by 
himself, or by his predecessors in title or of lessees or agents, as adverse pos- 
session against the holder of said subsurface rights, unless, in either case, at 
the time of beginning such allegedly adverse use and in each year of the same, 
said party or his predecessor in title so using shall have placed or caused to 
be placed upon the records of the register of deeds of the county wherein such 
property lies and in a book therein kept or provided for such purposes, a brief 
notice of intended use giving (i) the date of beginning or recommencing of the 
operation or use, (ii) a brief description of the property involved but sufficiently 
adequate to make said property readily locatable therefrom, (iii) the name and, 
if known, the address of the claimant of the right under which the operation or 
use is to be carried on or made and (iv) the deed or other instrument, if any, 
under which the right to conduct such operation or to make such use is claimed 
orto which it is*to be attached: (C.-C. P.; s: 25+ Code, s, 1464) Rey.2tsn 320; 
C. S., s. 432; 1945, c. 869; 1959, c. 469; 1965, c. 1094.) 

Editor’s Note.— together. Barbee v. Edwards, 238 N. C. 
The 1959 amendment added the proviso 215, 77 S. E. (2d) 646 (1953); Elliott v. 

to the first paragraph. Goss, 250 N. C. 185, 108 S. E. (2d) 475 
The 1965 amendment inserted “together (1959). 

with the identification of the lands de- Section 1-39 and this section are to be 
scribed therein” in the last sentence of the construed together. When so construed, 
first paragraph. the rule is as follows: It is not necessary 

For note on the relationship of this sec- that a plaintiff in an action to recover land 
tion to the acquisition of easements by should allege in his complaint that he had 
prescription, see 32 N.C.L. Rev. 483 possession within twenty years before 
(1954). action brought; for, if he establishes on the 

For article concerning the quest for clear trial a legal title to the premises, he will 
land titles in North Carolina, see 44 N.C.L. be presumed to have been possessed there- 
Rev. 89 (1965). of within the time required by law, unless 

Construed with § 1-39.— it is made te appear that such premises 
This section and § 1-39 are construed have been hed and possessed adversely to 
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such legal title for the time prescribed by 
law before the commencement of such ac- 
tion. Williams v. North Carolina State Bd. 
of Educ., 266 N.C. 761, 147 S.E.2d 381 
(1966). 

Ciaim of Title under Paper Writing 
More Than Thirty Years Old.—This sec- 
tion does not declare that one who claims 

1967 CUMULATIVE SUPPLEMENT § 1-421 

quires title to the land described in the 
instrument. nor does it establish title prima 
facie. Bowers v. Mitchell, 258 N. C. 80, 
128 S. E. (2d) 6 (1962). 

Quoted in DeBruhl v. L. Harvey & Son 
Cone co0meN Ga Olee LUSs Omer Ced 469 
(1959). 

Cited in Walker v. Story, 253 N. C. 59, 

title relying merely on a paper writing 
more than thirty years old, thereby ac- 

116 S. E. (2d) 147 (1960). 

§ 1-42.1. Certain ancient mineral claims extinguished.—(a) Where 
it appears on the public records that the fee simple title to any oil, gas or mineral 
interests in an area of land has been severed or separated from the surface fee 
simple ownership of such land and such interest is not in actual course of being 
mined, drilled, worked or operated, or in the adverse possession of another, or that 
the record title holder of any such oil, gas or mineral interests has not listed the 
same for ad valorem tax purposes in the county in which the same is located for 
a period of ten (10) years prior to January 1, 1965, any person, having the legal 
capacity to own land in this State, who has on September 1, 1965 an unbroken 
chain of title of record to such surface estate of such area of land for fifty (50) 
years or more, and provided such surface estate is not in the adverse possession 
of another, shall be deemed to have a marketable title to such surface estate as 
provided in the succeeding subsections of this section, subject to such interests 
and defects as are inherent in the provisions and limitations contained in the 
muniments of which such chain of record title is formed. 

(b) Such marketable title shall be held by such person and shall be taken by his 

successors in interest free and clear of any and all such fee simple oil, gas or min- 

eral interests in such area of land founded upon any reservation or exception con- 

tained in an instrument conveying the surface estate in fee simple which was 

executed or recorded fifty (50) years or more prior to September 1, 1965, 

and such oil, gas or mineral interests are hereby declared to be null and void and 

of no effect whatever at law or in equity: Provided, however, that any such fee 

simple oil, gas or mineral interest may be preserved and kept effective by record- 

ing within two (2) years after September 1, 1965, a notice in writing duly sworn 

to and subscribed before an official authorized to take probate by G.S. 47-1, which 

sets forth the nature of such oil, gas or mineral interest and gives the book 

and page where recorded. Such notice shall be probated as required for registra- 

tion of instruments by G.S. 47-14 and recorded in the office of the register of deeds 

of the county wherein such area of land, or any part thereof lies, and in the book 

therein kept or provided under the terms of G.S. 1-42 for the purpose of record- 

ing certain severances of surface and subsurface land rights, and shall state the 

name and address of the claimant and, if known, the name of the surface owner 

and also contain either such a description of the area of land involved as to make 

said property readily located thereby or due incorporation by reference of the 

recorded instrument containing the reservation or exception of such oil, gas or 

mineral interest. Such notice may be made and recorded by the claimant or by any 

other person acting on behalf of any claimant who is either under a disability, 

unable to assert a claim on his own behalf, or one of a class but whose identity 

cannot be established or is uncertain at the time of filing such notice of claim 

for record. * 

(c) This section shall be construed to effect the legislative purpose of facilitat- 

ing land title transactions by extinguishing certain ancient oil, gas or mineral 

claims unless preserved by recording as herein provided. The oil, gas or mineral 

claims hereby extinguished shall include those of persons whether within or 

without the State, and whether natural or corporate, but shall exclude govern- 

mental claims, State or federal, and all such claims by reason of unexpired oil, gas 

or mineral releases. 
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(d) All oil, gas or mineral interests in lands severed or separated from the 
surface fee simple ownership must be listed for ad valorem taxes and notice of 
such interest must be filed in writing in the manner provided by G.S. 1-42.1 (b) 
and recorded in the local registry in the book provided by G.S. 1-42 within two 
years from September 1, 1967, to be effective against the surface fee simple owner 
or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, gas and 
mineral interests shall be assessed for ad valorem taxes as real property and such 
taxes shall be collected and foreclosed in the manner authorized by chapter 105 
of the General Statutes of North Carolina. The board of county commissioners shall 
publish a notice of this subsection in a newspaper published in the county or hav- 
ing general circulation in the county once a week for four consecutive weeks prior 
to September 1, 1967. 

The provisions of this subsection shall apply to the following counties: Anson, 
Buncombe, Durham, Franklin, Guilford, Hoke, Jackson, Montgomery, Person, 
Richmond, Swain, Transylvania, Union, Wake and Warren. (1965, c. 1072, s. 1; 
POs eo) 

Editor’s Note.—Section 3 of the act in- 
serting this section makes it effective Sept. 
1, 1965. 

The 1967 amendment added subsec- 
tion (d). 

§ 1-43. Tenant’s possession is landlord’s. 
Quoted in Williams v. Robertson, 235 

N. C. 478, 70 S. E. (2d) 692 (1952). 

§ 1-44. No title by possession of right of way. 
Applied in Withers v. Long Mfg. Co., 

259 N. C. 139, 129 S. E. (2d) 886 (1963). 

§ 1-44.1. Presumption of abandonment of railroad right of way.— 
Any railroad which has removed its tracks from a right of way and has not re- 
placed them in whole or in part within a period of seven (7) years after such re- 
moval and which has not made any railroad use of any part of such right of way 
after such removal of tracks for a period of seven (7) years after such removal, 
shall be presumed to have abandoned the railroad right of way. (1955, c. 657.) 

§ 1-45. No title by possession of public ways. 
Adverse use of a part of a street dedi- 

cated to and accepted by the public can- 
not ripen title in the user when there has 
been an acceptance of the dedication of the 
street and no abandonment thereof on the 

part of the public. Salisbury v. Barnhardt, 
249 N. C. 549, 107 S. E. (2d) 297 (1959) 

Application of Section.— 
Where there is a dedication and accept- 

ance by the municipality or other govern- 
ing body of public ways or squares and 

commons in this jurisdiction the statute 
of limitations does not now run against 

the municipality or governing body. Stead- 
man v. Pinetops, 251 N. C. 509, 112 S. E. 
(2d) 102 (1960). 

This section does not apply to streets, 

alleys and parks that have been offered 
for dedication if the offer has not been 
accepted, or if the offer has been accepted 

but the streets, alleys or parks have been 
abandoned. Lee v. Walker, 234 N. C. 687, 
68 S. E. (2d) 664 (1952); Salisbury v. 
Barnhardt, 249 N. C. 549, 107 S. E. (2d) 
297 (1959). 

The rule that individuals may not ac- 
quire title to any part of a municipal street 
by encroaching upon or obstructing the 
same in any way does not apply when the 
evidence fails to show that the municipal- 

ity had any title or rights therein. Hall v. 
Fayetteville, 248 N. C. 474, 103 S. E. (2d) 
815 (1958). 

ARTICLIG, 

Limitations, Other than Real Property. 

§ 1-46. Periods prescribed. 
Cited in Shearin v. Lloyd, 246 N. C. 

863 98 S E. (2d) 508 (1957); Thurston 
Motor Lines, Inc. vy. Geueral Motors Corp.. 

258 N. C. 323, 128 S. E. (2d) 413 (1962); 
Clardy v. Duke University, 299 F. (2d) 368 
(1962). 
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§ 1-47. Ten years.—Within ten years an action— 

(1) Upon a judgment or decree of any court of the United States, or of 
any state or territory thereof, from the date of its rendition. No such 
action may be brought more than once, or have the effect to continue 
the lien of the original judgment. 

(1.1) Upon a judgment rendered by a justice of the peace, from its date. 
(2) Upon a sealed instrument against the principal thereto. 
(3) For the foreclosure of a mortgage, or deed in trust for creditors with a 

power of sale, of real property, where the mortgagor or grantor has 
been in possession of the property, within ten years after the for- 
feiture of the mortgage, or after the power of sale became absolute, 
or within ten years after the last payment on the same. 

(4) For the redemption of a mortgage, where the mortgagee has been in 
possession, or for a residuary interest under a deed in trust for 
creditors, where the trustee or those holding under him has been in 
possession, within ten years after the right of action accrued. 

(5): Repealed by Session Laws 1959, 'c. 879,7s: 2. 

(Gy hee Paco iae sa Godeusa 152+, Rey... s, 091: C.. 94's, 43/7 > 1937, ¢. 368; 
1959) ca. bso snc lOGls cf 415.1822.) 

II-A. Subs. (1.1). Judgments Rendered 
by Justices. 

I. IN GENERAL. 

Editor’s Note.— 
The 1959 amendment repealed subdivi- 

sion (5). Section 15 of the act provides 
that it “shall become effective July 1, 1960, 
and shall be applicable only to estates of 

persons dying on or after July 1, 1960.” 

The 1961 amendment, effective Oct. 1, 

1961, inserted subdivision (1.1). 

For comment on application of statute 
of limitations to promise of grantee as- 
suming mortgage or deed of trust, see 43 

N.C.L. Rev. 966 (1965). 

Plea of Statute Places Burden on Plain- 
tiff to Show Action Not Barred. — Upon 
defendant’s plea of the statute of limita- 
tions the burden devolved upon plaintiffs 
to show that their action was not barred 
but was instituted within the time per- 
mitted by statute. Bennett v. Anson Bank 
& Trust Co., 265 N.C. 148, 143 S.E.2d 312 

(1965). 
Cited in First-Citizens Bank & Trust 

Co. v. Parker, 235 N. C. 326, 69 S. E. (2d) 
841 (1952); State v. Bryant, 251 N. C. 423, 

111 S. E. (2d) 591 (1959). 

II. SUBS. (1). JUDGMENTS AND 
DECREES. 

Section Does Not Apply to Award by 
Industrial Commission. — Conceding an 
award of compensation by the Industrial 
Commission has certain characteristics of 
a judgment, such award is not a judgment 

of a court within the meaning of subsection 
(1). Bryant v. Poole, 261 N.C. 553, 135 

S.E.2d 629 (1964). 
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When Statute Begins to Run—Judgment 
in Favor of Infant.—The statute limiting 
the time to bring an action on a judgment 
to ten years from the date of its rendition 
does not begin to run as against an infant 
where the judgment was procured on his 
behalf by a next friend appointed for that 
purpose. Teele v. Kerr, 261 N.C. 148, 134 
S.E.2d 126 (1964). 

Section 1-17 permits the plaintiff to bring 
an action on a judgment secured by a next 
friend for an infant when the infant was 
nine years old within the time limited by 
subsection (1) of this section, ie., ten 
years, after he became twenty-one years 
old. Teele v. Kerr, 261 N.C. 148, 134 S.E.2d 
126 (1964). 

Applied in Hanson v. Yandle, 
Gess2070Sa EE. (2d)%5650 (1952). 

Cited in Reid v. Bristol, 241 N. C. 699, 
86 S. E. (2d) 417 (1955). 

II-A. SUBS. (1.1). JUDGMENTS 
RENDERED BY JUSTICES. 

Limitation Is Now Ten Years. — The 
period now prescribed for the commence- 
ment of an action on judgment rendered 
in a justice’s court is ten years from its 
date. Bryant v. Poole, 261 N.C. 553, 135 

S.E.2d 629 (1964). 

III. SUBS. (2). SEALED INSTRU- 
MENTS. 

Section Applicable Only to Principals.— 
By its express terms, subsection (2) of 
this section is applicable only to princi- 
pals. Pickett v. Rigsbee, 252 N. C. 200, 113 
S. E. (2d) 323 (1960). 

Notwithstanding Seal.—Affixing a seal 
to an instrument does not make this sec- 

235 N. 
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tion applicable. Pickett v. Rigsbee, 252 N. 
C. 200, 118 S: E; (2d) 823 (1960). 
The statute of limitations barring ac- 

tions against defendants as sureties is § 1- 
52, notwithstanding the seal appearing 

after their names. Pickett v. Rigsbee, 252 
N. C. 200, 113 S. E. (2d) 323 (1960). 

Original Agreement Executed on Inde- 
pendent Consideration.—Where the con- 
tract sued upon is an original agreement 

executed on an independent consideration 
and the defendant promisor is a principal, 

the ten year statute of limitations is con- 
trolling. New Amsterdam Cas. Co. v. 
Waller, 233 N. C. 536, 64 S. E. (2d) 826 

(1951). 

What Plaintiff Must Show.—The burden 
is upon plaintiffs to prove that the action 

accrued within the time limited by this 
section, by showing that the corporate de- 
fendant adopted the seal appearing on the 

contract for the special occasion or for 

all similar occasions, or that such seal be- 

came the seal of the corporation by reason 
of some other rule of law, or that the regu- 
lar corporate seal was impressed or at- 
tached to the original of the contract, or 

§ 1-49. Seven years. 

1: Repealed by Session Laws 1961, 
Cross References. 

As to present limitations of an action on 
a judgment by a justice of the peace, see 
§ 1-47, 

Editor’s Note. — The 1961 amendment, 
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that there are facts and circumstances 

which exclude the operation of the three- 

year statute, § 1-52, other than the matter 
of a seal. Security Nat’! Bank v. Educators 
Mut. Life Ins. Co., 265 N.C. 86, 143 S.E.2d 
270 (1965). 

V. SUBS. (4). REDEMPTION OF 
MORTGAGE. 

Mortgagor’s Widow’s Right to Dower 
Not Affected.—The mortgagor loses his 
right to redeem the premises in question 
prior to his death by permitting the mort- 

gagee to remain in possession tor more 
than ten years after his right to redeem 
has accrued, provided the provisions of 
this section are pleaded in bar thereof, 
but the loss of the mortgagor’s right to 
redeem does not affect his widow’s right 
to dower in the equity of redemption. Gay 
vi J: Bxum &? Co. 234 NAC '378) 677s. 
E. (2d) 290 (1951), commented on in 30 
Naw Cs Uaw Rev. 310: 

Applied in Barbee v. Edwards, 238 N. 
COR15 S779 SB 6462(1953). lordanerve 

Chappel, 246 N. C. 620, 99 S. E. (2d) 778 
(1957). 

11 56.8, Hs 
effective Oct. 1, 1961, repealed subsec- 
ileyay ike 

Cited in Reid v. Bristol, 241 N. C. 699, 

86 S. E. (2d) 417 (1955). 

§ 1-50. Six years.—Within six years an action— 

(1) Upon the official bond of a public officer. 
(2) Against an executor, administrator, collector, or guardian on his of- 

ficial bond, within six years after the auditing of his final account 
by the proper officer, and the filing of the audited account as required 
by law. 

\ 

3) For injury to any incorporeal hereditament. 
4) Against a corporation, or the holder of a certificate or duplicate certifi- 

cate of stock in the corporation, on account of any dividend, either a 
cash or stock dividend, paid or allotted by the corporation to the 
holder of the certificate or duplicate certificate of stock in the cor- 
poration. 

(5) No action to recover damages for any injury to property, real or per- 
sonal, or for an injury to the person, or for bodily injury or wrong- 
ful death, arising out of the defective and unsafe condition of an im- 
provement to rea] property, nor any action for contribution or in- 
demnity for damages sustained on account of such injury, shall be 
brought against any person performing or furnishing the design, 
planning, supervision of construction or construction of such im- 
provement to real property, more than six (6) years after the per- 
formance or furnishing of such services and construction. This limi- 
tation shall not apply to any person in actual possession and control 
as owner, tenant or otherwise, ot the improvement at the time the 
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defective and unsafe condition of such improvement constitutes the 
proximate cause of the injury for which it is proposed to bring an 
actions 0G, ©. P. "6°35 Code; S154 ¥* Revi"5."393 * C2 8:,'s: 439: 
19ST GeO 1s. G. LOGO, } 

I. IN GENERAL. 

Editor’s Note.— 
The 1963 amendment added subdivision 

(5). 
Plea of Statute Places Burden on Plain- 

tiff to Show Action Not Barred. — Upon 
defendant’s plea of the statute of limita- 
tions the burden devolved upon plaintiffs 

to show that their action was not barred 

§ 1-52. Three years. 

XI. Subsection 

Standards Act. 

I. IN GENERAL. 

Editor’s Note.— 
For comment on limitations as to claims 

between spouses, see 44 N.C.L. Rev. 197 
(1965). 

Burden of Proving Section.— 
In accord with original. See Swartzberg 

v. Reserve Life Ins. Co., 252 N. C. 150, 113 
Se Be (2d) e270.401960) - 

While the plea of the statute of limita- 
tions is a positive defense and must be 

pleaded, even so, when it has been prop- 

erly pleaded, the burden of proof is then 

upon the party against whom the statute 
is pleaded to show that his claim is not 
barred, and is not upon the party pleading 
the statute to show that it is barred. Solon 
Lodge v. Ionic Lodge, 247 N. C. 310, 101 
See (ed) Se 95 7)s 

Upon defendant’s plea of the statute of 
limitations the burden devolved upon plain- 
tiffs to show that their action was not 
barred but was instituted within the time 
permitted by statute. Bennett v. Anson 

Bank & Trust Co., 265 N.C. 148, 143 S.E.2d 
312 (1965). 

Failure to Sustain Burden. — Where a 
party against whom the statute has been 

pleaded fails to sustain the burden on him 

to show that limitations had not run 
against his cause of action, it is proper for 
the court to grant a motion for nonsuit. 
Fulp v. Fulp, 264 N.C. 20, 140 S.E.2d 708 

(1965). 
Classification Is Based upon Nature of 

Right, Rather than Remedy.—There is no 

suggestion of classification in the limita- 
tions statutes on the basis of remedies 

which might be available for enforcement 

of the substantive right The right asserted 
is determinative, not the relief sought. 
New Amsterdam Cas. Co. v. Waller, 301 

F. (2d) 839 (1962). 

Eleven—Fair Labor 
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but was instituted within the time per- 
mitted by statute. Bennett v. Anson Bank 
& Trust Co., 265 N.C. 148, 143 S.E.2d 312 

(1965). 
Cited in J. G. Dudley Co. v. Commis- 

sioner of Internal Revenue, 298 F. (2d) 
750 (1962); Jewell v. Price, 264 N.C. 459, 
142 S.E.2d 1 (1965). 

The classification in the limitations stat- 
utes is based upon the substantive nature 

of the cause of action. New Amsterdam 
Cas. Co. v. Waller, 301 F. (2d) 839 (1962). 

For purposes of limitations the North 
Carolina court has looked to the nature of 

the right ot the litigant which calls for 
judicial aid, not to the nature of the rem- 
edy to rectify the wrong. New Amsterdam 

Cas. Co. v. Waller, 301 F. (2d) 839 (1962). 
The period prescribed for the commence- 

ment of an action, whethei considered an 
action for breach of warranty or an ac- 
tion for negligence, is three years from 
the time the cause of action accrued. 
Thurston Motor Lines, Inc. v. General 
Motors Corp., 258 N. C. 323, 128 S. E. 
(2d) 413 (1962). 

When the statute begins to run, it con- 
tinues until stopped by appropriate judicial 
process. B-W Acceptance Corp. v. Spencer, 
268 N.C. 1, 149 S.E.2d 570 (1966). 

Section Applies Though Enforcing Rem- 
edy Is Equitable Lien.—The ten-year stat- 
ute applies when the title to property is 

at issue, not where the action is merely 
for breach of contract, though the enforc- 
ing remedy, the equitable lien, is analogous 
to remedies for resort to which the statute 
of limitations is ten years. Fulp v. Fulp, 
264 N.C. 20, 140 S.E.2d 708 (1965). 

Effect of Equity upon Claim.— 
The lapse of time, when _ properly 

pleaded, is a technical legal defense. Never- 
theless, equity will deny the right to as- 
sert that defense when delay has been in- 

duced by acts, representations, or conduct, 

the repudiation of which would amount to 

a breach of good faith. Nowell v. Great 

Atlantic & Pacific Tea Co., 250 N. C. 575, 
108 S. E. (2d) 889 (1959). 

The defense of the statute is not barred 

by the existence of a fiduciary relation be- 

tween the parties. Fulp v. Fulp, 264 N.C. 

20, 140 S.E.2d 708 (1965). 

Statute Runs between Spouses.—Stat- 
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utes of limitation run as well between 
spouses as between strangers. Fulp  v. 
Fulp, 264 N.C. 20, 140 S.E.2d 708 (1965). 

Effect of Disability.— 
A cause of action accrues to an injured 

party, so as to start the running of the 
statute of limitations, when he is at liberty 
to sue, being at the time under no dis- 
ability. B-W Acceptance Corp. v. Spencer, 
268 N.C. 1, 149 S.E.2d 570 (1966). 

Disability of Infants.—The rule, except 
in suits for realty where the legal title is 
in the ward, is that the statute of imita- 
tions runs against an infant as to all rights 
of action which the guardian might bring 
and which it was incumbent on him to 
bring, in so far as may be consistent with 
the limitations of his office. Rowland v. 
Beauchamp, 253 N. C. 231, 116 S. E. (2d) 
720 (1960). 

Part Payment by Joint Debtor.— 
In accord with original. See Pickett v. 

Rigsbee, 252 N. C. 200, 113 S. E. (2d) 323 
(1960). But see Editor’s Note under § 1- 

PH te 

Question of Law and Fact. — While, 
ordinarily, the bar of the statute of limi- 
tations is a mixed question of law and fact, 
nevertheless, where the party against 
whom the statute has been pleaded fails 
to sustain the burden on him to show that 
limitations had not run against his cause 
of action, it is proper for the court to 

grant a motion for nonsuit. Solon Lodge 
Vemllonicmicodcerc4 Ns Geno 10 Ole oo bys 
(2d) 8 (1957). 

But where the facts are in doubt or in 
dispute and there is any evidence suff- 

cient to justify the inference that the 
cause of action is not barred, the trial 

court may not withdraw the case from 

the jury. Solon Lodge v. Ionic Lodge, 
SAN GasL On AOie os ened) 8 C1957). 

Subsection Five—Injury to Person or 
Rights of Another.— 

Subsection five applies to a cause of ac- 
tion to recover for personal injuries negli- 
gently inflicted. Stamey v. Rutherfordton 

Electric Membership Corp., 249 N. C. 90, 
105 S. E. (2d) 282 (1958). 
An action for malicious prosecution or 

abuse of process was not barred by this 
section, where the action was begun two 

years, eleven months and_ twenty-one 

days after the plaintiff was discharged 
from the State hospital Barnette v. 
Woody, 242 N. C. 424, 88 S. E. (2d) 223 
(1955). 

Action for Malpractice. — The period 
prescribed for the commencement of an 
action for malpractice based on _ negli- 
gence is three years from the time the 
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cause of action accrues. Shearin v. Lloyd, 
246 N. C. 363, 98 S. E. (2d) 508 (1957). 

In actions involving the alleged tortious 
conduct of physicians and surgeons, the 

cause of action arises when the alleged 
wrongful act is committed. Clardy v. Duke 
University, 299 F. (2d) 368 (1962). 

Applied in Lewis v. Shaver, 236 N. C. 
510, 73 S. E. (2d) 320 (1952); Merchants 
& Planters Nat. Bank v. Appleyard, 238 
Ns C145, 1774S. Eee (2d) S783E(1953)) -vaseto 
subsection 5, in Crowell v. Eastern Air 
Gines6240 NIC. -20,.8155.4 Ee Cad) eel7s 
(1954); Graham v. Taylor Biscuit Co., 161 
F. Supp. 435 (1957); Nowell v. Neal, 249 
NN. Go 516) 107SS aC ae0781959)) 

Horne vy. Gloninger) 9256. N.©C 02) 123 

S. E. (2d) 112 (1961); Snyder v. Wylie, 
239 F. Supp. 999 (W.D.N.C. 1965); Sharpe 
v. Pugh, 270 N.C. 598, 155 S.E.2d 108 
(1967). 

Stated in Chas. R. Shepherd, Inc. v. 
Clement Bros. Co., 177 F. Supp. 288 
(1959). 

Cited in United States v. Lance, Inc., 
95 F. Supp. 327 (1951); Quevedo v. Deans, 
234 N. C. 618, 68 S. E. (2d) 275 (1951); 
Wilson v. Chandler, 235 N. C. 373, 70 S. 
E. (2d) 179 (1952); Reid v. Holden, 242 
N. C. 408, 88 S. E. (2d) 125 (1955); 
Reuning v. Henkel, 138 F. Supp. 492 
(1956); Piedmont Natural Gas Co. v. Day, 
249 N. C. 482, 106 S. E. (2d) 678 (1959); 
Edwards v. Arnold, 250 N. C. 500, 109 S. 
E. (2d) 205 (1959); Styers v. Gastonia, 252 
N.C. 672.0114, S. Eet(2d}948 (1960) a: 
G. Dudley Co. v. Commissioner of Inter- 
nal Revenue, 298 F. (2d) 750 (1962); Se- 
curity Nat’l Bank v. Educators Mut. Life 
Ins. Co., 265 N.C, 86, 143 °S.E.2d .270 
(1965). 

II. SUBSECTION ONE—CON- 
TRACTS. 

The statute begins to run on the date 
the promise is broken. Pickett v. Rigsbee, 
252 N.C. 200, 113°S. Be (2d). 3237 (1960). 

But a new promise to pay fixes a new 

date from which the statute runs. Such 
promise, to be binding, must be in writing 
as required by § 1-26. Pickett v. Rigsbee, 
252 N. C. 200, 113 S. E. (2d) 323 (1960). 

Effect of Exercise of Acceleration 
Clause in Note.—Where the holder of a 
note exercises the acceleration clause 
therein contained by instituting an action 
against two of the comakers on the note 

for the entire indebtedness after default in 
the payment of an installment, the exer- 

cise of the acceleration clause is effective 
as to a third comaker, even though he is 
not made a party to the action, and ac- 
tion on the note against the third comaker 
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is tarred after the elapse of more than 
three years from the exercise of the ac- 
celeration clause, the note not being under 
seal. Shoenterprise Corp. v. Willingham, 
258 N. C. 36, 127 S. E. (2d) 767 (1962). 

Indemnity Bond.—When the promisor 
in an indemnity bond has a personal, im- 
mediate, and pecuniary interest in the 

transaction in which the third party is the 
original obligor, the courts will always 

give effect to the promise as an original 

and direct promise to pay, and this sec- 

tion is not applicable. New Amsterdam 
Casi, Gol iver Waller) 233. 9Nw Gi 536:.64) S. 
E. (2d) 826 (1951). 

Action Based on Implied Contract.—An 
action based on an implied contract is 
analogous to one based on the breach of 
an express trust, which is necessarily based 
on a breach of contract, and the limitation 
applicable to both such actions is three 
years. Fulp v. Fulp, 264 N.C. 20, 140 
S.E.2d 7@8 (1965). 

Breach of Express Trust.— 
Where a trust is based on an agreement 

or transaction operating as an express 
trust, the limitation applicable is the stat- 

ute of three years set out in this section 

Solon Lodge v. [onic Lodge, 247 N. C. 
310, 101 S. E. (2d) 8 (1957). 

Same—When Statute Begins to Run.— 
The general rule is that a trustee’s repu- 

diation of a trust and his assertion of an 
adverse claim of ownership is not suffi- 
cient to start the statute of limitations 
to running, unless and until such repudia- 

tion and claim are made known to the 
beneficiary of the trust so as to require 

him to assert his rights. Solon Lodge v. 
Ionic Lodge, 247 N. C. 310, 101 S. E. (2d) 
8 (1957). 

Where it appears that the relation of 
landlord and tenant has been established 
between trustee and cestui que trust, evi- 
denced by voluntary payment of rent by 

the cestui que trust to the trustee, such 
relation ordinarily suffices to set the stat- 
ute of limitations to running against the 
cestui que trust. But where, as in the 
instant case, the object of the trust is to 
hold and preserve title for the benefit of 
an unincorporated association, whose per- 
sonnel is constantly in flux and subject 
to future change, the mere establishment 
of the relation of landlord and tenant and 
the collection of rent by the trustee, with- 
out more, is not enough to start the stat- 

ute to running. To set the statute in mo- 
tion it would be necessary to show that 
all the members of the unincorporated as- 
sociation had knowledge, or in law were 
charged with knowledge, that the trustee 
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was exacting and the association officers 
were paying rent. Solon Lodge v. Ionic 
Lodge, 247 N. C. 310, 101 S. E. (2d) 8 
(1957). 

In the case of an express trust, the stat- 
ute begins to run when the trustee disa- 
vows the trust with the knowledge of the 
cestui que trust. Fulp v. Fulp, 264 N.C. 20, 
140 S.E.2d 708 (1965). 

Effect of Insurance Policy Provision 
That Action Be Commenced within Spec- 
ified Time. — Where an agreement con- 
tained a contract insuring a carrier from 
loss by fire and theft, etc., and also a con- 
tract of suretyship in regard to claims of 
third persons under § 62-111, the court held 
that provisions of the insurance contract 
that action be commenced within a spec- 
ified time are not applicable to claims un- 
der the surety contract, and the surety’s 
right of action for reimbursement of claims 
of third persons paid by it does not arise 
until such payment, and action brought 
within three years of such payment is not 
barred either under the contract or by the 
three-year statute of limitations. American 
Nat’l Fire Ins. Co. v. Gibbs, 260 N.C. 681, 
133 S$.E.2d 669 (1963). 
When compensation is to be provided in 

the will of the recipient, the cause of ac- 
tion accrues when he dies without having 
made the agreed testamentary provision. 
Johnson v. Sanders, 260 N.C. 291, 132 
S.E.2d 582 (1963). 

Claims for Services.— 
When personal services are rendered 

with the understanding that compensation 
is to be made in the will of the recipient, 
payment therefor does not become due 
until death, and the statutes of limitations 
do not begin to run until that time. Stew- 

art v. Wyrick, 228 N. C. 429, 45 S. E. (2d) 
764 (1947); Speights v. Carraway, 247 N. 
C. 220, 100 S. E. (2d) 339 (1957). 
A cause of action to recover for per- 

sonal services rendered and funds ad- 
vanced for the care of intestate in reliance 

upon intestate’s promise to pay for same 
by willing property to plaintiff does not 
accrue until the death of intestate without 
having willed property to plaintiff, and 
this section can have no application when 
the action is commenced within three 
years of intestate’s death. Speights v. Car- 
raway, 247 N. C. 220, 100 S. E. (2d) 339 
(1957). 

This section bars a claim for personal 
services rendered a decedent only as <o 

those services rendered more than three 
years prior to the date of decedent’s death, 
and in view of § 1-22, the contention that 
this section bars the claim for all services 
rendered more than three years prior to 
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the institution of the action is untenable. 
Hodge v. Perry, 255 N. C. 695, 122 S. E. 
(2d) 677 (1961). 

Services rendered more than three years 
prior to the death of the recipient are 
barred by the statute of limitations in the 
absence of a contract to pay by testamen- 
tary provision. Johnson v. Sanders, 260 
N.C. 291, 132 S.E.2d 582 (1963). 

Daughter’s failure to establish an express 
contract to pay by testamentary provision 
for her services to her father will not de- 
feat her right to prosecute her claim for 
services rendered during the three years 
preceding her father’s death. Johnson v. 
Sanders, 260 N.C. 291, 132 S.E.2d 582 
(1963). 

The right of action by one partner to 
compel an accounting by the other did not 
arise and the statute of limitations did not 
begin to run until the demanding partner 
had notice of the other partner’s termina- 

tion of the partnership and refusal to ac- 
count. Prentzas v. Prentzas, 260 N. C. 101, 
131 S E. (2d) 678 (1963) 

As between partners themselves the stat- 
ute would not begin to run on the cause 
of action for an accounting until one part- 
ner had notice of the other’s termination 
of the partnership and his refusal to ac- 
count. This is but an application of the 
rule that the statute of limitations does not 
commence to run against a trustee until] he 
repudiates his trust. Bennett v. Anson 
Bank & Trust Co., 265 N.C. 148, 143 S.E.2d 
312 (1965). 

Sale of House with Defective Furnace.— 
Defendant’s negligent breach of the legal 

duty arising out of his contractual relation 
with plaintiffs occurred when he delivered 

to them a house with a furnace lacking a 
draft regulator and, also, having been in- 
stalled too close to combustible joists. 
Jewell v. Price, 264 N.C. 459, 142 S.E.2d 
1 (1965). 

In an action to recover payments made 
under a contract io sell realty, no question 
of the statute of limitations arises where 
the provisions of this section were not 
pleaded. Brannock vy. Fletcher, 271 N.C. 65, 
155 S.E.2d 532 (1967). 
An action ex contractu brought by a 

municipal corporation to recover the cost 
of rebuilding a bridge, upon a breach by 
defendant of his contract with plaintiff to 
replace it, is an action to enforce private, 
corporate, or proprietary rights of the mu- 
nicipal corporation, and as such the three- 
year statute of limitations may be inter- 
posed as a defense by defendant. City of 
Reidsville v. Burton, 269 N.C. 206, 152 
S.E.2d 147 (1967). 

Applied in Nowell v. Neal, 249 N. C. 
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516, 107 S. E. (2d) 107 (1959); Nowell! v. 
Great Atlantic & Pacific Tea Co., 250 N. 
C. 575, 108 S. E. (2d) 889 (1959); Mat- 
thieu v. Piedmont Natural Gas Co., 269 
N.C. 212, 152 S.E.2d 336 (1967). 

III. SUBSECTION TWO— 
LIABILITY CREATED 

BY STATUTE. 

Actions under Antitrust Laws. — It is 
not clear whether § 1-54(2) or § 1-52(2) 

governs actions under the antitrust laws. 

It is clear, however, that in such cases, 

the sources of damage are separable for 
purposes of limitations. Miller Motors, 
Inc. v. Ford Motor Co., 149 F. Supp. 790 
(1957). 

Section Applicable to Private Action for 

Treble Damages under Antitrust Laws.— 
A private action for treble damages under 
the antitrust laws is not an action to re- 
cover a penalty or forfeiture, but rather is 
an action upon a liability created by stat- 
ute and is in the nature of an action of 
tort. It is remedial and compensatory. 
Therefore this section is the applicable 
statute of limitations under which the 
plaintiff's cause of action lies. Thompson 
v. North Carolina Theatres, Inc., 176 F. 
Supp. 73 (1959). 

Stated in North Carolina Theatres, Inc. 
v. Thompson, 277 F. (2d) 673 (1960). 

Cited in Miller Motors, Inc. v. 
Motor Co., 252 F. (2d) 441 (1958). 

IV. SUBSECTION THREE—TRES- 
PASS UPON REALTY. 

Plea of Statute as Plea in Bar to Pre- 
clude Reference. — See note to § 1-189, 
analysis line II. 

Allegations Properly Stricken Where No 
Damages for Trespass Claimed. — In an 
action to remove cloud on title in which 
defendants claim title by adverse posses- 
sion, allegations in the answer pleading 
that plaintiffs’ cause of action for trespass 
accrued more than three years prior to 
the commencement of the action are prop- 
erly stricken as irrelevant, there being no 
claim of damages for trespass. Williams v. 

Ford 

North Carolina State Bd. of Educ., 266 
N.C. 761, 147 S.E.2d 381 (1966). 

Action for Recurrent Trespass Not 
Barred by Statute of Limitations.— Plain- 
tiff instituted this action to recover dam- 
ages to his land caused by the seeping of 

gasoline from defendant’s underground 

storage tank. Defendant pleaded the stat- 
ute of limitations because the action was 

not instituted within three years from the 

first injury alleged. By reply, plaintift al- 
leged that on three separate occasions de- 
fendant dug up and reinstalled the tank to 



§ 1-52 

stop the leakage, the last of which was 
within three years of the institution of the 

action. It was held that, construing the 
reply liberally, it was sufficient to allege 
recurring acts of negligence or wrongful 
conduct, each causing a renewed injury to 

plaintiff's property, and therefore demur- 
rer to the reply should have been over- 

ruled. Oakley v. Texas Co., 236 N. C. 751, 
73 S. E. (2d) 898 (1953). 

Cited in Lyda v. Marion, 239 N. C. 265, 
(990 (ed) 726 (1954). 

VI. SUBSECTION SIX—SURETIES 
OF EXECUTORS, ETC. 

Effect of Seal.—This section creates the 
statute of limitations for sureties, notwith- 

standing the fact that a seal may appear 
after their names. Pickett v. Rigsbee, 252 
N. C. 200, 113 S. E. (2d) 323 (1960). 

IX. SUBSECTION NINE— 
FRAUD OR MISTAKE. 

Editor’s Note—For comment on run- 
ning of limitations against equitable claims, 
see 44 N.C.L. Rev. 202 (1965). 

Scope of Words “Relief on the Ground 
of Fraud”. — In the construction of this 
section, the words “relief on the ground of 
fraud” are used in the broad sense to ap- 
ply to all actions, both legal and equitable, 
where fraud is an element, and to all forms 
of fraud, including deception, imposition, 
duress, and undue influence. Swartzberg 
v. Reserve Life Ins. Co., 252 N. C. 150, 113 
S. E. (2d) 270 (1960). 

Declaration of Constructive Trust.—The 
period of limitations for actions in which 
the relief asked is the declaration of a con- 
structive trust is determined by reference 
to the nature of the substantive right as- 
serted. New Amsterdam Cas. Co. v. Wal- 
ler, 301 F. (2d) 839 (1962). 

A declaration that one is a constructive 

trustee is an appropriate remedial step, but 
it is not descriptive of the substantive right, 
and the fact that the plaintiff seeks it 
is irrelevant to the question of limitations. 
New Amsterdam Cas. Co. v. Waller, 301 
F. (2d) 839 (1962) 

When Statute Begins to Run.— 
In accord with 2nd paragraph in origi- 

nal. See Brooks y. Ervin Constr. Co., 253 
N. C. 214, 116 S. E. (2d) 454 (1960); B-W 
Acceptance Corp. v. Spencer, 268 N.C. 1, 
149 S.E.2d 570 (1966). 

The action shall not be deemed to 
have accrued until the discovery by the 
aggrieved party of the facts constituting 
the fraud. B-W Acceptance Corp. v. Spen- 
cer, 268 N.C. 1, 149 S.E.2d 570 (1966). 

In order to exercise their right to an ac- 
counting twenty-six years after it accrued, 
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plaintiffs must establish that they exercised 
it within three years of the time they dis- 
covered or ought by reasonable diligence 
under the circumstances to have discovered 
the fraud. Bennett v. Anson Bank & Trust 
Co., 265 N.C. 148, 143 S.E.2d 212 (1965). 

It is generally held that where there {sg 
concealment of fraud or continuing fraud, 
the statute of limitations does not bar a 
suit for relief on account of it, and thereby 
permit the statute which was designed to 
prevent fraud to become an instrument to 

perpetrate and perpetuate it. Bennett v. An- 
son Bank & Trust Co., 265 N.C. 148, 143 
Si E2dasie (1965). 

A failure to use such diligence as is ordi- 
narily required of two persons transacting 
business with each other may be excused 
when there exists such a relation of trust 
and confidence between the parties that it 
is the duty, on the part of the one who 
committed the fraud and thereby induced 
the other to refrain from inquiry, to dis- 
close to the other the truth. Bennett v. An- 
son Bank & Trust Co., 265 N.C. 148, 143 
S.E.2d 312 (1965). 

Bar of Statute May Be Raised Only by 
Answer. — Subsection (9) of this section 
is not annexed to the cause of action in a 

case of fraudulent substitution of names 
in a deed which is then registered. The 
bar thereof may only be raised by answer. 

Elliott v. Goss, 250 N. C. 185, 108 S. E. 
(2d) 475 (1959). 

Same—Record as Notice of Fraud.— 
A cause of action for fraud does not 

accrue and the statute of limitations, sub- 
section (9) of this section, does not be- 
gin to run until the facts constituting the 

fraud are known or should have been dis- 
covered in the exercise of due diligence, 

and the mere registration of a deed, stand- 

ing alone, will not be imputed for con- 
structive notice. Elliott v. Goss, 250 N. C. 
185, 108 S. EB. (2d) 475 (1959). 

Cause of Action to Set Aside Deed for 
Fraud and Undue Influence.—Where it 
is established that the person under whom 
plaintiffs claim was mentally competent 

and had knowledge for more than three 
years prior to her death of the facts con- 

stituting the basis of the cause of action 

to set aside a deed to property for fraud 
and undue influence, plaintiffs’ claim 1s 

barred. Muse v. Muse, 236 N. C. 182, 72 
SE. (2d). 431 (1952): 

A resulting or constructive trust, as dis- 
tinguished from an express trust, is gov- 

erned by the ten-year and not the three- 

year statute of limitations. Bowen v. 
Darden, 241 N. C. 11, 84 S. E. (2d) 289 
(1954). 
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Rescission of _ Insurance Policy. — 

Whether considered fraud “in the broad 

sense.” or “mistake,” subsection (9) of 

this section is applicable to an action to 

rescind an insurance policy on the ground 

of false material statements in the appli- 

cation therefor. Swartzberg v. Reserve 

Life Ins. Co., 252 N. C. 150, 1183'S. E. (2d) 

270 (1960). 

Amendment of Complaint. — Where it 

appeared from plaintiff's own pleadings 

and admissions that plaintiff discovered 

and had knowledge of the alleged fraud 

more than three years prior to the filing 

of an amendment to her complaint, which 

for the first time alleged the cause of ac- 

tion for fraud, the action was barred by 

subsection (9) of this section. Nowell v. 

Hamilton, 249 N. C. 523, 107 Sha, ab 

112 (1959). 

Burden of Proof.— 

In accord with 1st paragraph in original. 

See Willetts v. Willetts, 254 N. C. 136, 

118 S. E. (2d) 548 (1961). 

Evidence Sufficient to Show Action 

Commenced within Statutory Time.—In 

an action to recover damages for fraudu- 

lent representations as to the amount of 

land included in a lot purchased by plain- 

tiffs, plaintiffs’ testimony was sufficient to 

show that the action was begun within 

three years from the time the facts con- 

stituting the alleged fraud were dis- 

§ 1-53. Two years. 

Cross References. 

See note to § 28-173. 

I. SUBSECTION ONE— 
POLITICAL SUBDIVI- 
SIONS OF STATE. 

Actions for Damages Based on Torts. 

—The words “claims,” “maturity” and 

“holders,” appearing in the first clause of 

subsection (1), as well as the further pro- 

visions thereof, and the history of the 

statute, impel the conclusion that this 

subsection does not apply to actions for 

damages based on torts. Dennis v. Albe- 

marle, 242° N. C. 263, 87 S. E. (2d) 561 

(1955). 
This section and § 153-64 do not require 

the filing of a claim with a city before 

suit may be brought for damages for a tort 

committed by the city in a proprietary 

activity. Bowling v. City of Oxford, 267 

N.C. 552, 148 S.E.2d 624 (1966). 
Applied in Broadfoot v. Everett, 270 

N.C. 429, 154 S.E.2d 522 (1967). 

Cited in Styers v. Gastonia, 252 N. C. 

572, 114 S. E. (2d) 348 (1960); Byrd v. 
Pawlick, 362 F.2d 390 (4th Cir. 1966). 
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covered, or should have been discovered 

by them in the exercise of reasonable dil- 

igence. Swinton v. Savoy Realty Co., 236 

N. C. 723, 73 S. E. (2d) 785 (1953). 

Cross Action Filed More than Three 

Years from Discovery of Fraud Properly 

Dismissed. — Where defendant in his an- 

swer alleges that he refused to comply with 

his contract on the contractual date be- 

cause of his discovery of fraudulent mis- 

representations inducing his execution of 

the contract, and files a cross action 

against plaintiff and his codefendants for 

such fraud more than three years after the 

contractual date, judgment dismissing the 

cross action on motion upon the plea of 

the three year statute of limitations is 

without error. Speas v. Ford, 253 N. C. 

770, 117 S. E. (2d) 784 (1961). 
Applied in Sandlin v. Weaver, 240 N. C 

703, 83 S. E. (2d) 806 (1954). 

XI. SUBSECTION ELEVEN—FAIR 
LABOR STANDARDS ACT. 

Purpose.—Subsection (11) of this sec- 

tion was passed in order to enlarge the 

period of limitations for the recovery of 

penalties under the Fair Labor Standards 
Act, which would otherwise have been 

limited to the period of one year under 
subdivision (2) of § 1-54. North Carolina 
Theatres, Inc. v. Thompson, 277 F. (2d) 

673 (1960). 

II. SUBSECTION TWO—PEN- 
ALTY FOR USURY. 

Applied in Preyer v. Parker, 257 N. C. 
440, 125 S. E. (2d) 916 (1962). 

IV. SUBSECTION FOUR — DEATH 
BY WRONGFUL ACT. 

Editor’s Note.— 
This section and § 28-173 were amended 

in 1951 so as to remove from the latter 
section the provision previously contained 
therein fixing the period of time in which 
an action for damages for wrongful death 
must be instituted and so as to make such 
action subject to the two-year statute of 
limitations set forth in this section. The 
effect of the amendment was to make the 
time limitation a statute of limitations and 
no longer a condition precedent to the 
right to bring and maintain the action. 
Kinlaw v. Norfolk So. Ry., 269 N.C. 110, 
152 S.E.2d 329 (1967). 

Effect of 1951 Amendments to This Sec- 
tion and § 28-173.—Up to the time of the 
amendments of 1951 to § 28-173 and this 
section it had consistently been held that 

the time limitation in § 28-173 was not a 

34 
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statute of limitations, but rather a condi- 
tion precedent to maintenance of an ac- 
tion. The effect of the amendments was 
to remove the time limitation from the 
Wrongful Death Act and make the act 
subject to the statute of limitations of two 
years. McCrater v. Stone & Webster En- 
gineering Corp., 248 N. C. 707, 104 S. E. 
(2d) 858 (1958). 

Prior to the enactment of subsection (4) 
of this section, which amended § 28-173, 
the institution of an action for wrongful 
death within one year after such death was 
a condition precedent to maintaining the 
action. All other requirements of the sec- 
tion were also strictly construed. The 
amendment removed the time limitation as 
a condition annexed to the cause of action 
and made it a two-year statute of limita- 
tion. Graves vy. Welborn, 260 N.C. 688, 133 
S.E.2d 761 (1963). 
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Amendment of Complaint. — In an ac- 
tion for wrongful death, where the origi- 
nal complaint fails to state facts sufficient 
to constitute a cause of action, an amend- 
ment supplying the deficiency does not. re- 
late back to the commencement of the ac- 
tion but constitutes a new cause of action 
for the purpose of computing the bar of 
the statute of limitations. In each such 
instance the ultimate determinative ques- 
tion is whether the amendment states a 
new cause of action. Stamey v. Ruther- 
fordton Electric Membership Corp., 249 
N. C. 90, 105 S. E. (2d) 282 (1958). 

Applied in Hall v. Carroll, 253 N. C. 
220, 116 S. E. (2d) 459 (1960); Hardbarger 
v Deal, 258 N. C. 31, 127 S. E. (2d) 771 
(1962). 

§ 1-54. One year.—Within one year an action or proceeding— 
(1) Against a public officer, for a trespass under color of his office. 
(2) Upon a statute, for a penalty or forfeiture, where the action is given to 

the State alone, or in whole or in part to the party aggrieved, or to 
a common informer, except where the statute imposing it prescribes a 
different limitation. 

(3) For libel, assault, battery, or false imprisonment. 
(4) Against a public officer, for the escape of a prisoner arrested or impris- 

oned on civil process. 
(5) For the year’s allowance of a surviving spouse or children. 
(6) For a deficiency judgment on any debt, promissory note, bond or other 

evidence of indebtedness after the foreclosure of a mortgage or deed 
of trust on real estate securing such debt, promissory note, bond or 
other evidence of indebtedness, which period of limitation above pre- 
scribed commences with the date of the delivery of the deed pursuant 
to the foreclosure sale: Provided, however, that if an action on the 
debt, note, bond or other evidence of indebtedness secured would be 
earlier barred by the expiration of the remainder of any other period 
of limitation prescribed by this subchapter, that limitation shall 
ern. (C. C. P., s. 35; Code, s. 156; 1885, c. 96: Rev., 
Sty LO ecem a2 mse le 195T) Ce so7 Pe 2 1965" 'c. 

Editor’s Note.— 

Prior to the 1965 amendment, subdivision 
(5) read “For a widow’s year’s allowance.” 
This section does not apply to causes 

of action for (1) tortious injury and dam- 
age to the automobile, and (2) for wrong- 
ful seizure and conversion of the tires, 
Reid v. Holden, 242 N. C. 408, 88 S. E. 
(2d) 125 (1955). 

Actions under Antitrust Laws. — It is 
not clear whether § 1-54 (2) or § 1-52 (2) 
governs actions under the antitrust laws. 
It is clear, however, that in such cases, 
the sources of damage are separable for 
purposes of limitations. Miller Motors, 
Inc. v. Ford Motor Co., 149 F. Supp. 790 
(1957). 
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gov- 
Syhoy el OS 
9.) 

Subsection (2) of this section is not ap- 
plicable in a right of action arising out of 
the federal antitrust statutes. Thompson v. 
North Carolina Theatres, Inc. 176 F. 
Supp. 73 (1959). 
Same — Action for False Imprison- 

ment.— 

A cause of action for false imprisonment 
is barred by this section after the expira- 
tion of one year from plaintiff’s release 
from custody by the giving of bond, not- 
withstanding that the criminal prosecution 
in which the arrest took place continues 

within the limitation period. Mobley v. 
Broome, 248 N. C. 54, 102 S. E. (2d) 407 
(1958). 

Applied in Lewis v. Shaver, 236 N. C, 
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510, 73 S. E. (2d) 320 (1952); as to sub- 

section 3, Moser v. Fulk, 237 N. C. 302, 74 

S. Es (2d) 1729) (1953) 3) Reid -v- Holden, 

242 N. C. 408, 88 S. E. (2d) 125 (1955); 

Barnette v. Woody, 242 N. C. 424, 88 S. 

E. (2d) 223 (1955); Nowell v. Neal, 249 N. 

C. 516, 107 S. E. (2d) 107 (1959). 

Stated in North Carolina Theatres, Inc. 

y. Thompson, 277 F. (2d) 673 (1960). 

Cited in United States v. Lance, Inc., 

§ 1-55. Six months. 

Cited in Johnson v. Graye, 251 N. [Os 

448, 111 S. E. (2d) 595 (1959). 
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95 F. Supp. 327 (1951); Miller Motors, 

Inc. v. Ford Motor Co., 252 F. (2d) 441 

(1958); Johnson v. Graye, 251 Ni C. 448, 

111 S. E. (2d) 595 (1959); Waldron Buick 

Co. v. General Motors Corp., 254 N. C. 

117, 118 S. E. (2d) 559 (1961); Jocie Motor 

Lines, Inc. v. International Bhd. of Team- 

sters, 260 N.C. 315, 132 S.E.2d 697 (1963) ; 

Little v. Stevens, 267 N.C. 328, 148 S.E.2d 

201 (1966). 

ArtIcLE 5A. 

Limitations, Actions Not Otherwise Limited. 

§ 1-56. All other actions, ten years. 

I. IN GENERAL. 

Statute Runs between Spouses.—Statutes 

of limitation run as well between spouses 

as between strangers. Fulp v. Fulp, 264 

NEGs 200040 S.E.2d 708 (1965). 

When Nonsuit Proper.— Where a party 

against whom the statute has been pleaded 

fails to sustain the burden on him to show 

that limitations had not run against his 

cause of action, it is proper for the court 

to grant a motion for nonsuit. Fulp v. Fulp, 

264 N.C. 20, 140 S.E.2d 708 (1965). 

Applied in Sandlin v. Weaver, 240 N. C. 

703, 83 S. E. (2d) 806 (1954); Barbee v. 

Edwards, 238 N. C. 215, 77 S. E. (2d) 646 

(1953); Solon Lodge v. Ionic Lodge, 247 

N. C. 310, 101 S. E. (2d) 8 (1957). 

Cited in Quevedo v. Deans, 234 N. C. 
Silks Ge SI, (Ca) byes (oles). 

II. ACTIONS TO WHICH 
APPLICABLE. 

The ten-year statute applies when the 
title to property is at issue, not where the 

action is merely for breach of contract, 
though the enforcing remedy, the equitable 

lien, is analogous to remedies for resort 
to which the statute of limitations is ten 
years. Fulp v. Fulp, 264 N.C. 20, 140 
S.E.2d 708 (1965). 

In an action to remove cloud on title in 
which defendants claim title by adverse 
possession, allegations in the answer plead- 
ing this section upon the assertion that 
plaintiffs’ action accrued more than ten 

years prior to the commencement of the 

action are properly stricken as irrelevant. 

Williams v. North Carolina State Bd. of 

Educ., 266 N.C. 761, 147 S.E.2d 381 (1966). 
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Where an action is for breach of con- 

tract and not one to establish a construc- 

tive or resulting trust, the action is barred 

after three years from defendant’s cate- 

gorical denial of plaintiff's rights. Parsons 

v. Gunter, 266 N.C. 731, 147 S.E.2d 162 

(1966). 
A resulting or constructive trust, as dis- 

tinguished from an express trust, is gov- 

erned by the ten-year and not the three- 

year statute of limitations. Bowen v. 

Darden, 241 N. C. 11, 84 S. E. (2d) 289 

(1954). 

The period of limitations for actions in 

which the relief asked is the declaration of 

a constructive trust is determined by ref- 

erence to the nature of the substantive 

right asserted. New Amsterdam Cas, Go. 

v. Waller, 301 F. (2d) 839 (1962). 

The institution of an action to enforce 

a resulting trust is governed by the ten- 

year statute. New Amsterdam Cas: Co. Nv. 

Waller, 301 F. (2d) 839 (1962). 

Were plaintiff the cestui que trust of a 

resulting or a constructive trust, the ten- 

year statute would apply. Fulp v. Fulp, 

264 N.C. 20, 140 S.E.2d 708 (1965). 

Claim for Services Where Compensation 

Was to Be Made by Will. — When per- 

sonal services are rendered with the un- 

derstanding that compensation is to be 

made in the will of the recipient, payment 

therefor does not become due until death, 

and the statutes of limitations do not be- 

gin to run until that time. Stewart v. Wy- 

rick, 228 N. C. 429, 45 S. E. (2d) 764 

(1947). 
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SUBCHAPTER III. PARTIES. 

ARTICLE 6, 

Parties. 

§ 1-57. Real party in interest; grantees and assignees. 
I. REAL PARTIES IN INTEREST. 

A. In General. 

Editor’s Note.—For case law survey on 
pleading and parties, see 43 N.C.L. Rev. 
873 (1965); 44 N.C.L. Rev. 897 (1966). 

For comment on contribution among 
joint tort-feasors and rights of insurers, 
see 44 N.C.L. Rev. 142 (1965). 
A motion in the cause is the prosecution 

of an action within the meaning of this sec- 
tion. Howard vy. Boyce, 266 N.C. 572, 146 
S.E.2d 828 (1966). 

Plaintiff Must Be Real Party in Interest. 
—Before one can call on a court to redress 
or protect against a wrongful act done or 
threatened, he must allege that he is or 
will in some manner be adversely affected 
thereby. He must be the real party in in- 
terest. State v. Lenoir, 249 N. C. 96, 105 
S. E. (2d) 411 (1958). 

For nearly a century North Carolina 
statutory law has required every action to 
be prosecuted in the name of the real party 
in interest. Howard v. Boyce, 266 N.C. 
572, 146 §.E.2d 828 (1966). 
A right of action accrues because of the 

wrong done plaintiff; he cannot maintain 
an action to redress a wrong done the 
other party to a contract. Walker v. Nich- 
olson, 257 N. C. 744, 127 S. E. (2d) 564 
(1962). 

Who Is Real Party in Interest.— 
A rea) party in interest is a party who is 

benefited or injured by the judgment in 
the case. Parnell vy. Nationwide Mut. Ins. 
Co., 263 N.C. 445, 139 S.E.2d 723 (1965). 
An interest which warrants making a 

person a party is not an interest in the ac- 
tion involved merely, but some interest in 
the subject matter of the litigation. Parnell 
v. Nationwide Mut. Ins. Co., 263 N.C. 
445, 139 S.E.2d 723 (1965). 

Action Dismissed.— 
When it appears that the real party in 

interest is not before the court, the pro- 
ceeding should be dismissed. Howard v. 
Boyce, 266 N.C. 572, 147 S.E.2d 828 (1966). 

Sole Stockholder. — In a suit instituted 
by a corporation wherein all the stock 
was owned by one person. the sole stock- 
holder was a real party in interest. and 
Was a necessary party plaintiff. Terrace. 
Inc. v Phoenix Indemnity Co., 243 N 
C. 595, 91 S. E. (2d) 584 (1956). 
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Administrator C. T. A. — Where notes 
were bequeathed to testator’s widow for 
life and she, as executrix, distributed them 
to herself, and there was no evidence that 
they were not endorsed or that such dis- 
tribution did not pass title to the notes 
from her as representative, plaintiff, as 
testator’s administrator c. t. a., did not 
show that he was the real party in interest 
under this section to recover the notes 
from the widow’s administrators. Upon 
distribution the property had inured to the 
benefit of the life tenant and remainder- 
men and was not subject to further admin- 
istration. Darden v. Boyette, 247 N. C. 26, 
100 S. E. (2d) 359 (1957). 

Allegations Disclosing Plaintiff Not 
Rea] Party in Interest.—In an action on a 
contract instituted by an individual. allega- 
tions that, although the contract was made 
in the name of plaintiff, the negotiations 
leading to the contract were carried on by 
a named corporation, that the contract was 
for the benefit of the corporation, and that 
plaintiff had assigned his interest in the 
contract to the corporation, without alle- 
gation that plaintiff was bringing the ac- 
tion as trustee for the corporation nor 
facts from which a trusteeship may be in- 
ferred, disclose that plaintiff is not the real 
party in interest and that he is without any 
right to maintain the action. Skinner v. 
Empresa Transformadora De Productos 
Agropecuarios, S. A., 252 N. C. 320, 113 
». BE. (2d) 717 (1960). 

Applied in First Union 
Hackney, 266 N.C. 27, 
(1965). 

Cited in Locklear v. Oxendine, 233 N. 
C. 710, 65 S. E. (2d) 673 (1951); Bizzell 
v. Bizzell, 237 N. C. 535, 75 S. E. (2d) 536 
(1953); Queen City Coach Co., v. Burrell, 
241 N.C. 432, 85 S. E. (2d) 688 (1955); 
Hendrix v. B. & L. Motors, Inc., 241 N. 
C. 644, 86 S. E. (2d) 448 (1955); McGill 
v. Bison Fast Freight, Inc., 245 N C. 
469, 96 S. E. (2d) 438 (1957): Adams v. 
Flora Macdonald College, 251 N. C. 617, 
111 S$. E. (2d) 859 (1960); Branch Bank- 
ing & Trust Co. v. Bank of Washington, 
255 N. C. 205, 120 S. E. (2d) 830 (1961); 
Gulf Life Ins. Co. v. Waters, 2£5 N. C. 
553, 122 S. E. (2d) 387 (1961): Crawford 
v. General Ins. & Realty Co., 266 N.C. 615, 
146 S.E.2d 651 (1966). 

Nat'l Bank v. 

145 S.E.2d 352 
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B. Personal Actions. 

Subrogated Insurer Must Sue in Its 

Own Name.—Where the tnsurance paid 

the insured covers the loss in full, the in- 

surance company, as a mecessary party 

plaintiff, must sue in its own name to en- 

force its right of subrogation against the 

tort-feasor. This is true because the insur- 

ance company in such case 1s entitled to 

the entire fruits of the action, and must 

be regarded as the real party in interest 

under this section. Burgess v. Trevathan, 

236 N. C. 157, 72 S. E. (2d) 231 (1952), 

commented on in 31 N. C. Law Rev. 224; 

Milwaukee Ins. Co. v. McLean Trucking 

Co., 256 N. Coe 21 25 Se Da. (ay) es 

(1962); Shambley v. Jobe-Blackley Plumb- 

ing & Heating Co. 264 N.C. 456, 142 

S.E.2d 18 (1965). See Taylor v. Green, 242 

N. C.. 136, 87S. EB: (2d) 11 (1955). 
Where insured property is destroyed or 

damaged by the tortious act of a third 

party, and the insurance company pays its 

insured, the owner, the full amount of his 

loss, the insurance company is subrogated 

to the owner’s (indivisible) cause of ac- 

tion against such third person. In such 

case, the insurance company, as the real 

party in interest under this section, may 

maintain such action in its name and for 

its benefit. Herring v. Jackson, 255 N. C. 

537, 122 S. E. (2d) 366 (1961); Jewell v. 

Price. 259 N. C. 345, 130 S. E. (2d) 668 

(1963). 
An insurance company, as plaintiff, may 

bring suit in its own name against par- 

ents of minor who set fire to schocl prop- 
erty upon a claim to which it has become 

subrogated by payment in full of its loss 

to the school board under the provisions 
of its policy of insurance, who, pursuant 

to the provisions of § 1-528.1, would have 
been able tc bring such an action in its 

own name. General Ins. Co. of America 
v. Faulkner, 259 N. C. 317, 180 S. E. (2d) 
645 (1963) 

Where there has been an accident in- 

volving an automobile insured against loss 

by collision or upset, the insurance com- 

pany becomes a necessary party plaintiff 
and must sue in its own name to enforce 

its right of subrogation where it has paid 

the insured the loss in full. Security Fire 

& Indem. Co. v. Barnhardt, 267 N.C. 302, 

148 S.E.2d 117 (1966). 
And Not in Name of Injured Party.— 

An insurer paying the judgment obtained 

by the injured party againsi one tort-feasor 

has no right of action to enforce contri- 

bution against the other tort-feasor, and 

cannot acquire such right of action by the 

device of a “loan” to the injured party 

payable only in the event and to the ex- 
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tent of any recovery which the injured 

party may obtain against the other tort- 

feasor, and in an action for contribution 

in the name of the injured party, main- 

tained solely in the interest of the insurer, 

the injured party is not a real party in in- 

terest. Herring v. Jackson, 255 N. C. 537, 

122 S. E. (2d) 366 (1961). 

Where an insurance company pays the 

insured in part only for the loss sustained 

it is subrogated pro tanto in equity to the 

rights of the insured against the tort- 

feasor and by virtue of that fact it holds 

an equitable interest in the subject matter 

of the action and becomes a proper al- 

though not a necessary party to the liti- 

gation. Taylor v. Green, 242 N. C. 156, 87 

S. E. (2d) 11 (1955). 

Where there has been an accident in- 

volving an automobile insured against loss 

by collision or upset, the insured is a nec- 

essary party plaintiff where the insurance 

company has paid only a portion of the 

loss. Security Fire & Indem. Co. v. Barn- 

hardt, 267 N.C. 302, 148 S.E.2d 117 (1966). 

Liability Insurance Carrier Not Proper 

Party Defendant.—In an action ex delicto 

for damages proximately caused by the 

alleged negligence of the defendant, his 

liability insurance carrier is not a proper 

party defendant. Taylor v. Green, 242 N. 

C))166,*8? SoEi(edj aiei1es5); 

Generally an employee may maintain 

an action to enforce provisions inserted 

for his benefit in a collective labor con- 

tract made between a labor union and the 

employer, particularly in regard to wage 

provisions. Lammonds v. Aleo Miss Co, 

243 N. C. 749, 92 S. E. (2d) 143 (1956). 

Plaintiff employee alleged the existence 

of a collective labor contract between de- 

fendant and a labor union, that plaintiff 

was required to work under an increased 

work load assignment in violation of the 

contract, and that such violation entitled 

plaintiff to back pay under the terms of 

the contract. It was held that the com- 

plaint states a cause of action in plaintiff's 

favor as a third party beneficiary. Lam- 

monds v. Aleo Mfg. Co., 243 N. C. 749, 

92 S. E. (2d) 143 (1956). 

Agent as Real Party in Interest.— 
The appointment of an agent does not 

divest the owner of his property rights. 

The agent is not the real party in interest 
and cannot maintain an action. Morton 

v. Thornton, 259 N. C. 697, 131 S. E. (2d) 

378 (1963) 
An agent is not the real party in interest 

and cannot maintain an action. Parnell v. 
Nationwide Mut. Ins. Co., 263 N.C. 445, 
139 S.E.2d 723 (1965). 

8 
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Since the enactment of this section it has 
been consistently held that an agent for 
another could not maintain an action in 
his name for the benefit of his principal. 
Howard v. Boyce, 266 N.C. 572, 146 S.E.2d 
828 (1966). 

III. ASSIGNMENTS. 

Assignment Defined.—An assignment is 
substantially a transfer, actual or construc- 

tive, with the clear intent at the time to 
part with all interest in the thing trans- 
ferred and with a full knowledge of the 
rights so transferred. Morton v. Thorn- 

tone e50 Ne Oie697 51819 Sel Ey (2d) 3378 
(1963). 

Effect in General.— 
In accord with 1st paragraph in original. 

See Standard Amusement Co. v. Tarking- 
ton, 247 N. C. 444, 101 S. E. (2d) 398 
(1958). 
The one to whom there has been an 

absolute assignment is the “real party in 
interest” rather that the assignor who 
has parted with all interest therein. Com- 
merce Mfg. Co. v. Blue Jeans Corp., 146 
F. Supp. 15 (1956). 

An assignee of a contractual right is a 
real party in interest and may maintain 

the action. Morton vy. Thornton, 259 N. 
C. 697, 131 S. E. (2d) 378 (1963). 
Assignee Sues in Own Name.— 
If the assignee elected to sue on the 

judgment, the action could only be main- 
tained in the name of the assignee. Safeco 
Ins. Co. of America v. Nationwide Mut. 
Ins. Co., 264 N.C. 749, 142 S.E.2d 694 
(1965). 
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Assignor of Bank Deposit May Not 
Maintain Action.—As a consequence of 
the requirement that every action be pros- 
ecuted in the name of the real party in 
interest, a depositor cannot maintain an 
action against a bank to recover a deposit 
when it appears from his own evidence 
that he has assigned the deposit to a third 
person and has no further interest in it. 
Lipe v. Guilford Nat. Bank, 236 N. C. 
328, 72 S. E. (2d) 759 (1952). 
Assignee Takes Subject to Set-Offs and 

Other Defenses.—An assignee of a chose 
in action is by this section given the right 
to maintain the action in his name but 
that right is circumscribed by the express 
provision that it shall be without prejudice 
to any offset or other defense existing at 
the time of the assignment. Overton v. 
Tarkington, 249 N. C. 340, 106 S. E. (2d) 
717 (1959). 
Where plaintiff, according to the allega- 

tions of its complaint, became the assignee 
of a lease, a non-negotiable chose in ac- 
tion, it took it subject to any set-oft or 
other defense which the lessees may have 
had against its assignors based on facts 
existing at the time of, or before notice 
of, the assignment, even though it bought 
it for value, and in good faith. Standard 
Amusement Co. v. Tarkington, 247 N. C. 
444, 101 S. E. (2d) 398 (1958). 

A claim for unpaid wages is a chose in 
action which may be assigned and, when 
assigned, the assignee may maintain an ac- 

tion thereon in his own name. Morton v. 
Thornton, 257 N. C. 259, 125 S. E. (2d) 
464 (1962). 

§ 1-63. Action by executor or trustee. 

A trustee may sue in his own name, or 
he may join his cestui que trust. Ingram 
v. Nationwide Mut. Ins. Co., 258 N. C. 632, 
129S. E. (2d, 222 (1963). 

The trustee of an express trust may sue 

without joining the cestui que trust. Rich- 
ardson v. Richardson, 261 N.C. 521, 135 
S.E.2d 532 (1964). 

Where a judgment is assigned to a trus- 
tee for the benefit of a judgment debtor, 
who is entitled to indemnity, the trustee 
may maintain the action for ineemnity 
without joining the cestui que trust. In- 
gram yv. Nationwide Mut. Ins. Co., 258 N. 
C. 632 1298S E. (2d) 222 (1963). 
Commissioners to Sell Land and Pay 

Taxes. Where a consent judgment di- 

rects named persons to sell and convey 

land, to collect the proceeds, to pay the 
taxes lawfully due, and to distribute the 
balance as directed, the persons named 

are trustees of an express trust within the 
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purview of this section, notwithstanding 

that the judgment denominates them as 
commissioners, Therefore, such persons 
were authorized to maintain an action for 

the recovery of taxes unlawfully paid 

without the joinder of the beneficial own- 

ers of the property. Rand v. Wilson 
County, 243 N. C. 43, 89 S. E. (2d) 779 
(1955). 

Where Property Has Been Distributed 
and Administrator Is Functus Officio. — 
Where a widow as executrix distributed 

in settlement the remaining personalty to 
herself as life tenant in accordance with 

the will, and the property then inured to 
the benefit of the remaindermen, she be- 
came functus officio as to such property. 
An administrator c.t.a., appointed after her 

death, was likewise functus officio and was 
not empowered by this section to main- 

tain an action to recover such property 
from her administrators, since it was no 
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longer part of his testator’s estate and not 

subject to further administration. Darden 

v. Boyette, 247 N. C. 26, 100 S. E. (2d) 

359 (1957). 
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Cited in Dickey v. Herbin, 250 N. C. 

321, 108 S. E. (2d) 632 (1959). 

§ 1-64. Infants, etc., sue by guardian or next friend. 

Distinction between Next Friend and 

Guardian ad Litem.— 

See Thompson v. Lassiter, 246 N. Gz34) 

97 S. E. (2d) 492 (1957); Teele v. Kerr, 

261 N.C. 148, 134 S.E.2d 126 (1964). 

Duty of Next Friend.—It is the duty of 

a next friend to represent the infant, see 

that the witnesses are present at the trial 

of the infant’s case, and to do all things 

which are required to secure a judgment 

favorable to the infant. Teele v. Kerr, 261 

N.C. 148, 134 S.E.2d 126 (1964). 

The power of a next friend is strictly 

limited to the performance of the precise 

duty imposed upon him by the order ap- 

pointing him; that is, the prosecution of 

the particular action in which he was ap- 

pointed. Teele v. Kerr, 261 N.C. 148, 134 

S.E.2d 126 (1964). 
Habeas corpus under § 17-39, pertaining 

to the determination of a contest between 
husband and wife over the custody and 

control of their child, is no part of the 
civil procedure pertaining to “actions and 
special proceedings” within the purview 

of this section. In re Custody of Allen, 

238 N. C. 367, 77 S. E. (2d) 907 (1953). 
Failure to Plead Infancy of Petitioner 

as Defense.—Where a minor petitioned for 

a writ of habeas corpus under § 17-39 in 

her own name, and not by next friend, 

and the record on appeal failed to show 

that the respondent pleaded the infancy 

of the petitioner as a defense, it was con- 

sidered as waived. In re Custody of Allen, 

938 N. C. 367, 77 S..E. (2d) 907 (1953). 

Satisfaction of Judgment in Favor of In- 

fant. — Under the statutes of this State, 

only the clerk or the legal guardian of an 

infant has authority to receive payment 

and satisfy a judgment rendered in favor 

of an infant, and the defendant pays the 

judgment to the clerk of the superior court, 

who holds the funds until the minor be- 

comes twenty-one or until a general guard- 

ian is appointed for him, unless the sum is 

$1,000.00 or less, when he may disburse it 

himself under the terms of § 2-53. Teele v. 

Kerr, 261 N.C. 148, 134 S.E.2d 126 (1964). 

Applied in Flynt v. Flynt, 237 N. C. 754, 

75 S. E. (2d) 901 (1953); Mahan v. Read, 

240 N. C. 641, 83 S. E. (2d) 706 (1954). 
Stated in Rowland v. Beauchamp, 253 

N. C. 231, 116 S. E. (2d) 720 (1960). 
Cited in Bizzell v. Bizzell, 237 N. C. 535, 

75 S. E. (2d) 536 (1953); Moore v. Order 

Minor Conventuals, 164 F. Supp. 711 

(1958). 

§ 1-65: Transferred to § 1-65.1 by Session Laws 1955. c. 1366. 

§ 1-65.1. Infants, etc., defend by guardian ad litem.—In all actions 

and special proceedings when any of the defendants are infants, idiots, lunatics, 

or persons non compos mentis whether residents or nonresidents of this State, 

they must defend by their general or testamentary guardian tf they have one with- 

in this State, and if they have no general or testamentary guardian in the State 

and any of them has been summoned, the court in which said action or special 

proceeding is pending, upon motion of any of the parties, may appoint some dis- 

creet person to act as guardian ad litem, to defend in behalf of such infants, idiots, 

lunatics, or persons non compos mentis and fix and tax his fee as part of the 

costs. ‘The guardian so appointed shall, if the cause is a civil action file his an 

swer to the complaint within the time required for other defendants, unless the 

time is extended by the court; and if the cause is a special proceeding, a copy 03 

the complaint, with the summons, must be served on him. After twenty days 

notice of the summons and complaint in the special proceeding, and after answer 

filed as above prescribed in the civil action, the court may proceed to final judg- 

ment as effectually and in the same manner as if there had been personal service 

upon the said infant, idiot, lunatic, or person non compos mentis, defendants. ee 

C..P., s. 59, 1870-1, c. 233,.s..5; 1871-2, c..95, $.23;.Codens. 131 Revs =. 406 ; 

C. S., s. 451; 1955, c. 1366; 1957, c. 249.) 

Editor’s Note. — Former § 1-65 was The 1957 amendment added the words 

amended by changing its numbering to “and fix and tax his fee as part of the 

1-65.1 and by adding the three following costs” immediately after the word “men- 

sections. tis” in line nine. 
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Infants are favorites of the courts, and 
the courts are duty-bound to protect their 
rights and interests in all actions and pro- 
ceedings whether they are represented by 
guardians or not, and the Supreme Court 

wili scan with extra care all records af- 
fecting the interest of minors. Tart v. Reg- 
ister, con Ne CG. 161, 125.5, 6, (2d) 754 
(1962). 

Whether a new trial will be ordered for 
failure to appoint a guardian ad litem will 
depend upon the circumstances of the par- 
ticular case as to whether the infant or in- 
fants have been fully protected in their 
rights and property, and a new ttrial will 

not be granted for mere technical error 

which could have affected the result, but 

only tor error which is prejudicial or harm- 
ful. Tart v. Register, 257 N. C. 161, 125 S. 
E. (2d) 754 (1962). 

Where an infant has a general guard- 
ian, such guardian is the only one who 
can defend on behalf of the infant, and 
defense by a_ subsequently appointed 
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guardian ad litem is a nullity. Narron v. 
Musgrave, 236 N. C. 388, 73 S. E. (2d) 
6 (1952). 
Judgment against Infant Held Void.— 

Where an infant is not served but his 
guardian ad litem appears and answers 

but interposes no real defense, and the 
court enters judgment on the day of the 
appointment of the guardian ad litem, the 
judgment against the infant is void for 
want of jurisdiction, Narron v. Musgrave, 

236 N. C. 388, 73 S. E. (2d) 6 (1952). 
Inquisition to Determine Sanity of De- 

fendant Not Required.—The court is un- 
der duty to appoint a guardian ad litem 
for a defendant who is non compos mentis 

and who has no general guardian, and an 
inquisition to determine the sanity of the 
defendant is not a condition precedent to 

such appointment. Moore v. Lewis, 250 N. 
CHA 108om ma (ed)ee6e(1959)). 

Applied in In re Dunn, 239 N. C. 378, 

79 S. E. (2d) 921 (1954); Bell v. Smith, 
263 N.C. 814, 140 S.E.2d 542 (1965). 

§ 1-65.2. Appointment of guardian ad litem for unborn persons.— 
In all actions and special proceedings in rem and quasi in rem and in all actions 
and special proceedings which involve the construction of wills, trusts and con- 
tracts Or any instrument in writing, or which involve the determination of the 
ownership of property or the distribution of property, if there is a possibility that 
some person may thereafter be born who, if then living, would be a necessary or 
proper party to such action or special proceeding, the court in which said action 
or special proceeding is pending, upon motion of any of che parties. may appoint 
some discreet person to act as guardian ad litem, to defend on behalf of such un- 
born person No prior service of summons or other process upon such unborn 
person shall be required, and service upon the guardian ad litem appointed for 
such unborn person sha!] have the same force and effect as service upon such un- 
born person would have had if such person had been living. All proceedings by 
and against the said guardian ad litem after appointment shall be governed by all 
provisions of the law applicable to guardians ad litem for living persons. (1955, 
c. 1366 } 

Applied in Hicks v. Hicks, 259 N. C. 
387,130 S E (2d) 666 (1963). 

§ 1-65.3. Appointment of guardian ad litem for corporations, trusts 
or other entities not in existence.—In all actions and special proceedings 
which involve the construction of wills, trusts and contracts which involve the de- 
termination of the ownership of property or the distribution of property pursuant 
to the provisions of such will, trust or contract, if such will, trust or contract pro- 
vides benefits tor or distributions te a corporation, a trust, or an entity thereafter 
to be formed for the purpose of carrying into effect some provision of the said 
will, trust or contract, the court in which said action or special proceeding is pend- 
ing upon motion of any of the parties, may appoint some discreet person to act 
as guardian ad litem for such corporation, trust or other entity and to defend on 
behalf of such corporation, trust or other entity. No prior service of summons or 
Other process upon such corporation. trust or other entity shall be required, and 
service upon the guardian ad litem appointed for such corporation, trust or other 
entity shall have the same force and effect as service upon such corporation, trust 

or entity would have had if such corporation, trust or other entity had been in 
existence. All proceedings by and against the said guardian ad litem after appoint- 
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ment shall be governed by all provisions of the law applicable to guardians ad 

litem for living persons. (1955, c. 1366.) 

§ 1-65.4. Retroactive effect; miscellaneous provisions.—The reme- 

dies provided by §§ 1-65.1 to 1-65.3 are in addition to any other remedies author- 

ized or permitted by law, and they shall not be construed to repeal or to limit the 

doctrine of virtual representation or any other law or rule of law by which un- 

born persons or nonexistent corporations, trusts or other entities may be repre- 

sented in or bound by any judgment or order entered in any action or special pro- 

ceeding. Sections 1-65.1 to 1-65.3 shall apply to all pending actions and special 

proceedings to which they may be constitutionally applicable. All judgments and 

orders heretofore entered in any action or special proceeding in which a guardian 

or guardians ad litem have been appointed for any unborn person or persons or 

any nonexistent corporations, trust or other entities, are hereby validated as of 

the several dates of entry thereof in the same manner and to the full extent that 

they would have been valid if §§ 1-65.1 to 1-65.3 had been in effect at the time of 

the appointment of such guardians ad litem; provided, however, that the provi- 

sions of this sentence shall be applicable only in such cases and to the extent to 

which the application thereof shall not be prevented by any constitutional limita- 
tion.«,(1955, ic. al306,) 

§ 1-65.5. When next friend or guardian ad litem not required in do- 

mestic relations.—Notwithstanding the provisions of G.S. 1-64 and G.S. 1-65, 

an infant 18 years of age or over who is competent to marry is competent to 

prosecute or defend an action or proceeding for his or her absolute divorce, divorce 

from bed and board, alimony pendente lite, or permanent alimony with or without 
divorce, or an action or proceeding for the custody and support of his or her child, 
together with counsel fees when they are allowable. In such actions or proceedings 
the appointment of a guardian ad litem or a next friend is not required. (1967, c. 
939.) 

Editor’s Note.—The above section in the already appeared in the Supplement, the 
1967 act was numbered 1-65.1. Since sec- section added by the 1967 act has been 
tions numbered 1-65.1 through 1-65.4 renumbered 1-65.5. 

§ 1-67. Guardian ad litem to file answer. 
Cited in Thompson v. Lassiter, 246 N. 

C. 34, 97 S. E. (2d) 492 (1957). 

§ 1-68. Who may be plaintiffs. 
Editor’s Note.— a single judgment may be rendered effec- 

For article on permissive joinder of tually determining all such rights and li- 

parties and causes, see 34 N. C. Law Rev. abilities for the protection of all concerned. 

405. Burgess v. Trevathan, 236 N. C. 157, 72 

The object of this section is to permit S. E. (2d) 231 (1952). ee 
all persons, who come within its terms, There May Be Several Plaintiffs, etc.— 

to unite as parties plaintiff, so that a In accord with 2nd paragraph in orig- 

single judgment may be rendered com- inal. See Peed v. Burleson’s Inc., 242 

pletely determining the controversy for N. C. 628, 89 S. E. (2d) 256 (1955). 

the protection of all concerned. Hall v. While it is not necessary that all par- 
DeWeld Mica Corp., 244 N. C. 182, 93 ties plaintiff have the identity of interest 
S. E. (2d) 56 (1956); Whitehead v. required by the common law, it is neces- 

Margel, 220 F. Supp. 933 (W.D.N.C. sary under the Code that the interests of 
1963). parties plaintiff be consistent. Burton v. 

Basis of This Section and § 1-69.—The Reidsville, 240 N. C. 577, 83 S. E. (2d) 
code of civil procedure is bottomed on the 651 (1954). 

basic concept that a court ought to bring Where defendant is liable to one of two 

before it as parties in a particular action parties in the alternative, so that if he is 
all persons who may have interests either liable to one he is not liable to the other, 
by way of rights or by way of liabilities and defendant is not sure to which of the 

in the subject matter of the action so that parties liability obtains, he is entitled to 
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join both as plaintiffs. American Air Filter 
Co. v. Robb, 267 N.C. 583, 148 S.E.2d 580 
(1966). 

Husband and Wife as _ Plaintiffs.— 
Where plaintiffs, husband and wife, al- 

leged that they own their home in which 

they live and that defendant’s nearby 

mining operations have resulted in dam- 

1967 CUMULATIVE SUPPLEMENT 

§ 1-69. Who may be defendants. 
Editor’s Note.— 
For article on permissive joinder of 

parties and causes, see 34 N. C. Law Rev. 
405. For note on alternative joinder of de- 
fendants, see 42 N.C.L. Rev. 242 (1963). 

Basis of Section.—See note under § 1- 
68. 

This section manifestly does not author- 

ize a misjoinder of causes of action and of 
parties. Such was not its purpose. A com- 
plaint is demurrable now as before the en- 
actment of this section, for a misjoinder of 
parties, and of causes of action. Conger 
Va sUravelers sinsss Cone cO0mNeiCGw 1125. 131 

S. E. (2d) 889 (1963). 

When it enacted this section, the legis- 
lature did not contemplate multifariousness 
or the determination of two separate, dis- 

tinct. and unconnected causes of action be- 
tween plaintiff and two or more defendants 
in one law suit. Conger v. Travelers Ins. 

Comecb0e Newco lola pen (2d)e 889 
(1963). 

it Is a “Device of Convenience.”—This 
section which authorizes a doubtful plain- 
tiff to join two or more defendants in the 
alternative in order to ascertain which is 
hable to him, is “a device of convenience” 
and should be construed so as to prevent 

a multiplicity of suits. However, to do this 
it is not necessary to authorize a joinder in 
the alternative of defendants against whom 

unrelated distinct causes of action are as- 
serted. Conger v. Travelers Ins. Co., 260 
N. C. 112, 131 S. E. (2d) 889 (1963). 

Subject to Limitations of § 1-123.—Sec- 
tion 1-73, authorizing the court to bring 

in new parties under certain conditions, 
and this section, prescribing who may be 
defendants. are subject to the limitations 
of § 1-125. prescribing what causes may 
be joined, and it is improper to join addi- 
tional parties defendant to litigate a sep- 
arate cause of action between the original 
defendant and such additional defendant 
when such cause may not be _ properly 
joined with the cause of action alleged by 
the original plaintiff against the original 
defendant. Gulf Life Ins. Co. v. Waters, 
255 N. C. 558, 122 S. E. (2d) 887 (1961). 

The provisions of this section will not 
be construec to authorize the joinder of 

unrelated and distinct causes of action 
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age to it, the allegation that they own 
their home is sufficient to show that both 

have an interest in the property, and 
therefore both are properly joined as 

plaintiffs under this section. Hall v. De- 
Weld Mica Corp., 244 N. C. 182, 93 S. E. 
(2d) 56 (1956). 

against separate defendants, in contraven- 

tion of § 1-123, but when the allegations 
of the complaint tell a connected story 

and plaintiff does not assert any inconsist- 
ent positions therein, and the action affects 

both defendants in that it the one is liable 
the other is not, this section applies and 

demurrer for misjoinder should be over- 

ruled. Conger v. Travelers Ins. Co., 260 
N. C. 112, 131 S. E. (2d) 889 (1963). 
And Requiring One Cause of Action.— 

This section permits the joinder of defend- 

ants in the alternative where there is but 

one cause of action. For instance, if A 
wishes to sue B, the driver of a motor ve- 

hicle, and his employer for B’s negligence 
but is uncertain whether C or L was the 

principal, he may join them both as de- 
fendants in the alternative. Conger v. 
‘iravelers ns: Co. «260u.N 28 Gael? mod. .o; 

E. (2d) 889 (1963) 
Joinder of Insured in Insurer’s Action 

to Enforce Subrogation. — The insured 
may be properly joined as a party defend- 
ant under this section even in an action 

where the insurance company sues the 
tort-feasor to enforce subrogation on the 
theory that the insured has been idemni- 

fied by it for the full amount of the loss. 
This is true because it frequently is not 
ascertainable until the verdict establishes 
the amount of the damages whether the 

insurer is the sole or partial owner of the 
cause of action, since, if the amount of 
damages set by the jury is less than the 
insurance paid, insurer is the sole owner, 

whereas, if the amount is greater, insurer 

is only a partial owner. Burgess v. Treva- 
fiat, cad, No te tote te oe. (20) 231 
(1952), commented on in 31 N. C. Law 

Rev. 224. 
Joinder of Husband and Wife in Action 

for Negligent Use of Property Held as 
Tenants by Entirety—A husband and wife, 

holding property as tenants by the entirety, 
may properly be named defendants and 
held jointly liable for injuries resulting 
from the negligent use of the property, 
unless there is evidence shown at the trial 

that the husband exercised such exclusive 
control of the property as to exonerate the 
wife from liability. Whitehead v. Margel, 
220 F. Supp. 933 (W.D.N.C. 1963). 
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Husbands Sued on Trade Acceptances 

and Their Wives as Guarantors. — There 

was no misjoinder of parties and causes 

of action where the plaintiff in the same 

proceeding sued husbands on trade ac- 

ceptances, and sued their wives on guar- 

anties executed to secure such trade ac- 

ceptances. Arcady Farms Co. v. Wallace, 

242 N. C. 686, 89 S. E. (2d) 413 (1955). 

In an action by a partner for the disso- 

lution of the partnership and for the 

proper application of the partnership as- 

sets, plaintiff partner may join as a de- 

fendant the transferee of the defendant 

partner upon allegation that the transfer 

was wrongful, in order to have the en- 

tire controversy settled in one action and 

plaintiff is not compelled first to bring an 

action to establish the fact of the exist- 
ence of the partnership and then another 

action for an accounting. Bright v. Wil- 
liams, 245 N. C. 648, 97 S. E. (2d) 247 
(1957). 

Where the wrongful acts of two or more 

persons concur in producing a single in- 
jury and with or without concert between 

them, they may be treated as joint tort- 
feasors and, as a rule, sued separately or 
together at the election of plaintiffs. 

CENERAL STATUTES oF NorTH CAROLINA § 1-69.1 

Chumley v. Great Atlantic & Pacific Tea 

Co., 191 F. Supp. 254 (1961), citing Raulf 

v. Elizabeth City Elec. Light, etc., Co., 176 

N. C. 691, 97 5. E. 236 (1918). 
Holder of Note Not Named in Deed of 

Trust—Where the note which a deed of 
trust purports to secure is payable to 

bearer, the plaintiff alleges it is “a false 
and fictitious paper writing” and that the 
identity of the supposed bearer “remains 

unknown to plaintiff,” the trustee in the 
deed of trust which purports to secure the 
payment of such note is a party to the ac- 
tion and has participated actively in its de- 
fense, whatever may be the situation where 

the holder of the indebtedness is named 
in the deed of trust and known, the holder 
of the alleged note cannot be deemed a 
necessary party to the action to set aside 

the deed of trust which purports to secure 
it. Virginia-Carolina Laundry Supply Corp. 
v. Scott, 267 N.C. 145, 148 S.E.2d 1 (1966). 

Applied in Casey v. Grantham, 239 N. C. 

121, 79 5. Ey (2d)° 735° (1954) 
Quoted in part in Sellers v Motors Ins. 

Corp., 233 N. C. 590, 65 SPE (2d )eeet 

(1951). 
Cited in Cain v. Corbett, 235 N. C. 33, 

69 S. E. (2d) 20 (1952). 

§ 1-69.1. Unincorporated associations; suit by or against.—All un- 

incorporated associations, organizations or societies, foreign or domestic, whether 

organized for profit or not, may hereafter sue or be sued under the name by which 

they are commonly known and called, or under which they are doing business, to 

the same extent as any other legal entity established by law and without naming 

any of the individual members composing it. Any judgments and executions against 

any such association, organization or society shall bind its real and personal prop- 

erty in like manner as if it were incorporated. This section shall not apply to 

partnerships or co-partnerships which are organized to engage in any business, 

trade or profession. (1955, c. 545. s. 3.) 
Not Retroactive. — This section does 

not apply to actions filed prior to its ef- 
fective date. Youngblood v. Bright, 243 
Nee G 590) 91 (2d) 900711 950). 
The words “sue” and “be sued” used in 

this statute include the natural and ap- 

propriate incidents of legal proceedings, 
and embrace all civil process incident to 

the commencement or continuance of 

legal proceedings. J. A. Jones Constr. 

Conv. Local’ Union! 755, etc., 246, N.C 
481, 98 S. E. (2d) 852 (1957). 

Service of Process. — No provision of 
this section purports to prescribe the man- 

ner in which service of process is to be 
made on such unincorporated association. 

The only statute prescribing the manner 
in which such service may be made is § 1- 
97 (6). Melton v. Hill, 251 N. C. 134, 110 

S. E. (2d) 875 (1959). 

An unincorporated labor union, which 

is doing business in North Carolina by 
performing acts for which it was formed 
is suable in this State as a separate legal 
entity. J. A. Jones Constr. Co. v. Local 
Union 755, etc., 246 N. C. 481, 98 S. E. 

(2d) 852 (1957). 

An unincorporated labor union doing 
business in North Carolina by performing 
acts for which it was formed can sue and 
be sued as a separate legal entity in the 
courts of this State, and may be served 
with process in the manner prescribed by 
statute. Martin v. Local 71, International 
Brotherhood of Teamsters, etc., 248 N. C. 
409, 103 S. E. (2d) 462 (1958); Gainey v. 
Local 71, International Brotherhood of 
Teamsters, etc., 252 N. C. 256, 113 S. E. 
(2d) 594 (1960). 
An unincorporated labor union may be 

sued in the courts of this State as a legal 
entity separate and apart from its members. 
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R. H. Bouligny, Inc. v. United Steelwork- 
ers of America, AFL-CIO, 270 N.C. 160, 
154 S.E.2d 344 (1967). 
An unincorporated labor union, as a legal 

entity separate and apart from its mem- 
bers, may be held liable in damages for 
torts committed by its employees or agents 
acting in the course of their employment. 
R. H. Bouligny, Inc. v. United Steelwork- 
ers of America, AFL-CIO, 270 N.C. 160, 
154 S.E.2d 344 (1967). 

Evidence was sufficient to support a find- 
ing that a labor union was doing business 

1967 CUMULATIVE SUPPLEMENT § 1-70 

in North Carolina by performing some of 
the acts for which it was formed. Reverie 
Lingerie, Inc. v. McCain, 258 N. C. 353, 
128 S. E. (2d) 835 (1963). 

Applied in Sizemore v. Maroney, 

N.C. 14, 138 S.E.2d 803 (1964). 
Cited in Solon Lodge v. Ionic Lodge, 

245 N. C. 281, 95 S. E. (2d) 921 (1957); 
Glover v. Brotherhood of Railway & 
Steamship Clerks, etc., 250 N. C. 35, 108 
S. E. (2d) 78 (1959); Walker v. Nicholson, 
257 N. C. 744, 127 S. E. (2d) 564 (1962). 

263 

§ 1-70. Joinder of parties; action by or against one for benefit of 
a class.—Of the parties to the action, those who are united in interest must be 
joined as plaintiffs or defendants, but if the consent of any one who should have 
been joined as plaintiff cannot be obtained, he may be made a defendant, the rea- 
son thereof being stated in the complaint. When the question is one of a common 
or general interest of many persons or where the parties are so numerous that 
it is impracticable to bring them al] before the court, one Gr more may sue or de- 
fend for the benefit of all. (C. C. P., s. 
Seas lOsgece lose 055,G. 0457 8. 2.) 

Editor’s Note.— 
The 1955 amendment, effective July 1, 

1955, struck out the former last sentence 

and proviso relating to unincorporated, 
beneficial associations, fraternal benefit 
erders, ete. For present statute relating 

to such associations, see § 1-69.1. 
For note on capacity of unincorporated 

associations to sue and be sued, see 30 N. 

C. Law Rev. 465. 
This section merely provides a ready 

means for dispatch of business. Cocke v. 
Duke University, 260 N. C. 1, 131 S. E. 
(2d) 909 (1963). 

Federal Counterpart of Section.—This 
section has its counterpart in Rule 23a of 
the Federal Civil Rules of Procedure. 
Cocke v. Duke University, 260 N. C. 1. 
131 S E. ‘2d) 909 (1963) 

Proper parties are those whose interest 
might be affected by a decree, but the 
court can proceed to adjudicate the rights 
of others withcut necessarily affecting 
them, and whether they shall be brought 

in or not is within the discretion of the 
court. Pickelsimer v. Pickelsimer, 255 N. 

C. 408 121 S E. (2d) 586 (1961) 
Necessary o1 indispensable parties are 

those whose interests are such that no 
decree can be rendered which will not af- 
fect them, and therefore the court cannot 

proceed until they are brought in. Pickel- 
simer v. Pickelsimer, 255 N. C. 408, 121 

S. E. (2d) 586 (1961). 
Community of Interest.—Plaintiff is 

authorized by this section to bring an ac- 
tion in behalf of himself and other own- 
ers of lots in a cemetery who by reason 
of similar representations were induced to 
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buy lots. Such lot owners have a com- 
munity of interest. Mills v. Carolina Cem- 
etery Park Corp., 242 N. C. 20, 86 S. E. 
(2d) 893 (1955). 

Plaintiff Must Show Authority to Join 
Causes of Action in Favor of Other Parties 
Similarly Situated.—A party plaintiff may 
not join with his own cause of action 

against a defendant causes of action against 
the same defendant in favor of other par- 
ties similarly situated, in the absence of a 
showing of authority to bring such actions 
in their behalf. Nodine v. Goodyear Mort- 
gage Corp., 260 N.C. 302, 132 S.E.2d 631 

(1963). 
Two or more plaintiffs representing op- 

posing interests with reference to the 
main purpose of the action may not be 
joined. Burton v. Reidsville, 240 N. C. 
577, 83 S. E. (2d) 651 (1954). 

Intervening Plaintiffs Whose Interests 
Are Adverse to Origina] Plaintiffs.—In 
an action filed by taxpayers to enjoin 
city from destroying low cost rental units 
belonging to city, interveners were not 
entitled to come into case as parties plain- 

tiff where their pleadings expressly de- 
nied all material allegations of the com- 
plaint and attempted to assert claims 

wholly antagonistic to those alleged by 

the plaintiffs. Burton v. Reidsville, 240 N 
C. 577, 83 S. E. (2d) 651 (1954). 

Potential Beneficiaries of Trust.— Where 
the potential beneficiaries of a trust were 

so numerous that it was practically impos- 
sible to bring them all before the court 

in an action seeking modification of the 
trust, a beneficiary of each class could be 
made a party and represent the class. The 
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court’s jurisdiction over the trust was not 

dependent on acquiring personal jurisdic- 

tion over every potential beneficiary. Cocke 

v. Duke University, 260 N. C. 1, 131 S. E. 

(2d) 909 (1963). 
Claims for Wages.—The claim for un- 

paid wages due an employee can be joined 

in one action with similar claims assigned 

to that plaintiff employee, and if the claims 

are assigned to joint assignees, all assign- 

ees must be parties and recover in their 

joint right. Morton v. Thornton, 257 N. 

C. 259, 125 S. E. (2d) 464 (1962). 

Joint Holders of Bill or Note.— Where 

a bill or note is made payable to several 

§ 1-71. Persons severally liable. 

Quoted in part in Sellers v. Motors Ins. 

Corp., 233 N. C. 590, 65 S E. (2d) 21 

(1951). 

§ 1-72. Persons jointly liable. 

Nonsuit against One Alleged Party to 

Contract Does Not Constitute Variance 

Justifying Nonsuit against the Other. — 

When an action is brought against more 

than one defendant on what is alleged to 

be a joint contract, and the evidence shows 

that the agreement was made with only 

one defendant, nonsuit against the other 

CGrnerar, Statutes oF NortH CAROLINA § 1-73 

persons, or is endorsed or assigned to sev- 

eral, they are joint holders and must sue 

jointly as such. Underwood v. Otwell, 269 

N.C. 571, 153 S.E.2d 40 (1967). 
Foreclosure of Deed of Trust Securing 

Note Payable to Joint Payees——Where a 

note secured by a deed of trust is payable 

to joint payees, they must join as parties 

in an action to foreclose the deed of trust, 

and when one of them refuses to join as a 

plaintiff, such payee is properly joined as 

a defendant. Underwood v. Otwell, 269 

N.C. 571, 153 S.E.2d 40 (1967). 
Applied in McMillan v. Robeson County, 

262 N.C. 413, 137 S.E.2d 105 (1964). 

defendants does not constitute a variance 

which justifies a nonsuit against the de- 

fendant with whom the agreement was 

made. The existence of other defendants 

is not an essential element of the contract. 

Tillis v. Calvine Cotton Mills, Inc., 251 N. 

C. 359, 111 S. E. (2d) 606 (1959). 

§ 1-73. New parties by order of court. 

The first provision of this section is 

mandatory. Simon vy. Raleigh City Board 

of Education, 258 N. C. 381, 128 S. E. (2d) 

785 (1963). 

It Contemplates Only Making of Nec- 
essary Parties.—The first provision of this 

section contemplates only the making uf 

necessary parties. Simon v. Raleigh City 
Board of Education, 258 N. C. 381, 128 
S. E. (2d) 785 (1963). 

Necessary Parties.— 
In accord with 1st paragraph in original. 

See Hannah v. House, 247 N. C. 573, 101 
S. E. (2d) 357 (1958); Manning v. Hart, 

abe ENC fees i12146. tBic(2d)s/7219€1961), 
A person is a necessary party to an ac- 

tion when he is so vitally interested in the 

controversy involved in the action that a 
valid judgment cannot be rendered in the 

action completely and finally determining 
the controversy without his presence as a 
party. Manning v. Hart, 255 N. C. 368, 121 
S. E. (2d) 721 (1961). 

This section makes it mandatory “when 
a complete determination of the contro- 
versy cannot be made without the pres- 
ence of other parties” for these others to 

be made parties to the action. They are 

necessary parties. Overton v. Tarkington, 

249 N. C. 340, 106 S. BE. (2d) 717 (1959). 
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Under this section, a person who is a 

necessary party has an absclute right to 

intervene in a pending action, and the 

court commits error when it refuses to 

permit him to exercise such right. Gar- 

rett v. Rose, 236 N. C. 299, 72 S. E. (2d) 

843 (1952). 

Same—Definition.—A person is a nec- 
essary party to an action when he is so 

vitally interested in the controversy in- 
volved in the action that a valid judgment 

cannot be rendered in the action com- 
pletely and finally determining the con- 
troversy without his presence as a party. 

Garrett v. Rose, 236 N. C. 299, 72 S. E. 
(2d) 843 (1952). 
Same—In Action of Ejectment.— Where 

in an action of ejectment the controversy 

involved is whether the plaintiff owns the 
land in fee simple absolute, or whether 
the defendant owns the land in fee simple, 
subject to a charge payable in equal shares 
to the plaintiff and the personal represent- 

atives of six decedents, it is manifest that 
the personal representatives of these six 
decedents are so vitally interested in this 
controversy that a valid judgment cannot 
be rendered in this action completely and 
finally determining the controversy with- 
out their presence as parties. This being 
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true, they are necessary parties to the ac- 
tion. Garrett v. Rose, 236 N. C. 299, 72 
S. E. (2d) 843 (1952). 
Same—In Action by Owner against 

Contractor. — Where an owner sued his 
contractor for breach of contract and the 

contractor sought to have his subcon- 
tractor joined as a party defendant, it 
was held that this section was inappli- 

cable. Gaither Corp. v. Skinner, 238 N. 
(ON eI iP ise 18, (EW) Gate (GR EEE 

Same—Counterclaim. — If, prior to the 
institution of plaintiff's action, the defend- 
ant could have sued either the plaintiff, the 
other party, or both, there is no reason 
why the defendant is required to join the 
other party as a codefendant to its cause 
of action on a counterclaim against plain- 
tiff. Bullard v. Berry Coal & Oil Co., 254 
N: C. 756, 119 S. E. (2d) 910 (1961). 

Defect of Parties—A defect of parties 
occurs when there has been a failure to 
join either a plaintiff or a defendant whose 
presence in the suit is necessary to give the 
court jurisdiction and authority to decide 
the controversy. When such a defect ap- 

pears from the complaint itself, it is a 
ground for demurrer, under subdivision 4 
of § 1-127, and a fatal defect unless the 
necessary party is brought in under this 
section. Miller v. Jones, 268 N.C. 568, 151 

S.E.2d 23 (1966). 
Discretion of the Court.— 
Ordinarily it is within the discretion of 

the court to permit proper parties to inter- 
vene. Childers v. Powell, 243 N. C. 711, 92 
S. E> (2d) 65 (1956). 

The granting or refusal of a petition for 

interpleader is within the sound discretion 

ot the court. Simon v. Raleigh City Board 
of Education 258 N. C. 381, 128 S. E. (2d) 
785 (1963). 

Section Is Subject to Limitations of § 1- 
123.—Th‘s section, authorizing the court 

to bring in new parties under certain con- 
ditions, and § 1-69, prescribing who may 
be defendants, are subject to the limita- 
tions of § 1-123, prescribing what causes 
may be joined, and it is improper to join 

additional parties defendant to litigate a 
separate cause of action between the orig- 
inal defendant and such additional defend- 
ant when such cause may not be properly 
joined with the cause of action alleged by 
the original plaintiff against the original 
defendant. Gulf Life Ins. Co. v. Waters, 
255 N. GC. 553, 122 S. E. (2d) 387 (41961). 
Where No Controversy between Par- 

ties.—Where in an action to establish 
and enforce a lien for labor on defend- 
ants’ land, the defendants filed no an- 
swer, persons who claimed to hold a 

mortgage on the land were not entitled to 
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intervene, since there was no controversy 
between plaintiff and defendant. Childers 
Vase owell 2450 NGertidie 92059) F0 (2d) 65 
(1956). 

Several parties may have a cause of ac- 
tion which arises out of the same motor 
vehicle collision, but that does not mean 

necessarily that all of them are required to 

htigate their respective rights or causes of 
action in one and the sam: action. Man- 
Hinoevartiart. coomN. Gs. B66. 191 oS. He (2d) 
721 (1961) 

Insurance Company That Has Paid 
Part of Plaintiff's Loss.—An insurance 
company which pays an insured for a part 

of the loss is a proper party to an action 

brought by the insured against a tort- 
feasor to recover the total amount of the 
loss, and may be brought into the action 
at the instance of the insured or the tort- 
feasor either in the capacity of an addi- 
tional plaintiff or in the capacity of an 
additional defendant. Burgess y. Treva- 

Ue, PEG IMO aby YRS JES (ei) epehl 

(1952), commented on in 31 N. C. Law 
Rev. 224. See Jackson v. Baggett, 237 N. 
Cantor or re. (ed) pee (lG53r 

Third Sentence Is Codification of Rem- 
edy of [nterpleader.—The third sentence 
ot this section, in practical effect, is a codi- 

fication of the remedy of interpleader. 

Simon v. Raleigh City Board of Education, 
258 Ne Gs 3st, 128° 9, E. (2d), 785 (1963). 
And Is Governed by Same Principles. — 

This section does not supersede the equi- 
table remedy and is governed by the same 

doctrine and principles. Simon v. Raleigh 

City Board of Education, 258 N. C. 381, 
128 SE. (2d) 785 (1963). 
The material difference between a strict 

interpleader and a bill in the nature of an 

interpleader seems to be that in the latter 
the plaintiff may show that he has an in- 
terest in the subject matter of the con- 

troversy between the claimants. The 

claimants must still claim the same prop- 

erty, fund or a portion of it, from the plain- 

tiff, and they must derive their claims to 
it from a common source unless this re- 

quirement has been abolished by statute. 

Simon vy. Raleigh City Board of Education, 
258 N. C. 381, 128 S. E. (2d) 785 (1963). 

Essential Conditions for Equitable Rem- 
edy.—The equitable remedy of interpleader 
requires the existence of four essential con- 
ditions: 1. The same thing, debt or duty 
must be claimed by both or all the parties 
against whom the relief is demanded. 
2. All their adverse titles or claims must 
be dependent, or be derived from a com- 
mon source. 3. The person asking the re- 
lief—the plaintiff—must not have nor claim 

any interest in the subject matter. 4. He 
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must have incurred no independent liabil- 

ity to either of the claimants; that is, he 

must stand perfectly indifferent between 

them, in the position merely of a stake- 

holder. Simon v. Raleigh City Board of 

Education, 258 N. C. 381, 128 S. E. (2d) 

785 (1963). 

Remedy of Interpleader Denied Inter- 

ested Party.—Since dismissal is one of the 

essentials of interpleader, the remedy must 

§ 1-74. Abatement of actions. 

Section Changes Common-Law Rule.— 

The rule of the common law that a per- 

sonal right of action dies with the person 

has been changed by this section and § 28- 

172. Paschal v. Autry, 256 N. C. 166, 123 

S. E. (2d) 569 (1962). 
The procedure to determine whether a 

cause or right of action is to be continued 
and prosecuted by a personal representa- 

tive or dismissed is prescribed by this sec- 
tion and § 1-75. Neal v. Associates Dis- 

count Corp., 260 N.C. 771, 133 S.E.2d 699 

(1963). 
Action tor Wrongful Cutting and Re- 

moval] of Timber.—If a cause of action for 
damages for the wrongful cutting and re- 
moval of timber from realty belonging to 

the deceased, accrued, in whole or in part, 

during his lifetime, the action for damages 
survives to his executors, and must be 
brought by his executors rather than by 
his heirs or devisees. However. if such an 
injury to the realty was committed after 

his death, the right of action belongs to 
his heirs or devisees. Paschal v. Autry, 
256 N. C. 166, 123 S. E. (2d) 569 (1962). 

When Action Abates.— 
An action which survives disability or 
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be denied an interested party. Simon v. 
Raleigh City Board of Education, 258 N. 
C. 381. 128 S E. (2d) 785 (1963). 

Applied in Story v. Walcott, 240 N. C. 
622, 83 S. EB. (2d) 498 (1954). 

Cited in Moore v. Clark, 235 N. C. 364, 
70 S. E. (2d) 182 (1952); United States 

v. Atlantic Coast Line R. Co., 237 F. (2d) 

137 (1956). 

death does not abate until a judgment of 
the court is entered to that effect. Sawyer 

v. Cowell, 241 N. C. 681, 86 S. E. (2d) 

431 (1955). 

The power of the court to allow an ac- 

tion which survives the death of defendant 
to be continued against defendant’s per- 
sonal representative of successor in inter- 

est may not be invoked by a plaintiff who 
has kept his action in a semi-dormant 

condition for a number of years and then 
called defendant’s heir into court after the 
heir, by elapse of time, is unable to make 

good his defense or that defense which 

the ancestor might have made. Sawyer v. 

Cowell, 241 N. C. 681, 86 S° Bo (2d) 431 

(1955). 

Decedent’s Cause of Action Can Be 

Prosecuted Only by Personal Representa- 
tive.—A decedent’s cause or right of action 

surviving his death can be continued and 

prosecuted only by his personal representa- 

tive. Neal v. Associates Discount Corp., 

260 N.C. 771, 133 S.E.2d 699 (1963). 
Applied in Everett v. Yopp, 247 N. C. 

38, 100 S. E. (2d) 221 (1957). 
Cited in McIntyre v. Josey, 239 N. C. 

109, 79 S. E. (2d) 202 (1953). 

§ 1-75. Procedure on death of party. 
Cross Reference.— 
See note to § 1-74. 

SUBCHAPTER IV. VENUE. 

ARTICLE 7. 

V enue. 

§ 1-76. Where subject of action situated. 

I. IN GENERAL. 

Applied in Casstevens v. Wilkes Tele- 
phone Membership Corp., 254 N. C. 746, 
120 S. E. (2d) 94 (1961). 

Cited in Evans v. Morrow, 233 N. C. 
562, 64 S. E. (2d) 842 (1951). 

II. ACTIONS RELATING TO REAL 
PROPERTY. 

Injuries to Land.— 
Action to recover damages to real prop- 

erty is transitory. Wheatley v. Phillips, 
228 F. Supp. 439 (W.D.N.C. 1964). 

Action for Damages for Breach of Con- 
tract.— Where the plaintiff in his com- 
plaint does not undertake to allege facts 

to support a decree for specific perform- 

ance, but on the contrary bottoms his ac- 
tion on the breach of the contract, and 
seeks to recover damages resulting there- 
from, such an action is not for the recov- 

ery of real property or any interest there- 
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in as contemplated by this section. Lamb 

v. Staples, 234 N. C. 166, 66 S. E. (2d) 

660 (1951). 

Action to Enforce Contract Rights under 

Lease—Where plaintiff brought an action 

to obtain a decree in personam to enforce 

contractual rights under a lease, and judg- 

ment would not alter the terms of the 

lease, require notice to third parties, or af- 

fect title to the land, the defendant’s mo- 

tion to remove as a matter of right to the 

county in which the land is situate was 

properly denied. Rose’s Stores, Inc. v. Tar- 

rytown Center, Inc. 270 N.C. 201, 154 

S.E.2d 313 (1967). 

Venue of action against regional hous- 

ing authority to determine respective 

rights of parties in certain land is properly 

the county in which the realty is situated 

and in which the authority has express 

power to act, notwithstanding that the 

principal office of the authority is in 

another county. Powell v. Eastern Caro- 

lina Regional Housing Authority, 251 N. 

C. 812, 112 S. E. (2d) 386 (1960). 
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Removal of Action, etc.— 

When the title to real estate may be 

affected by an action, the action is local 

and removable to the county where the 

land is situate by proper motion made in 

apt time. Rose’s Stores, Inc. v. Tarrytown 

Center, Inc., 270 N.C. 201, 154 S.E.2d 313 

(1967). 

V. RECOVERY OF PERSONAL 
PROPERTY. 

Removal for Convenience of Witnesses. 

—Once a cause involving recovery of per- 

sonal property is properly instituted, this 

section does not prevent the seeking of a 

removal for the convenience of witnesses, 

and whether the motion to remove should 

be granted is a matter in the discretion of 

the court. Moody v. Warren-Robbins, Inc., 

251 N. C. 172, 110 S. E. (2d) 866 (1959). 

Applied in Dubose v. Harpe, 239 N. C. 

672, 80 S. E. (2d) 454 (1954). 

§ 1-77. Where cause of action arose. 

Any consideration of subdivision (2) in- 
volves two questions: (1) Is defendant a 

“public officer or person especially ap- 

pointed to execute his duties”? (2) In what 

county did the cause of action in suit arise? 

Coats v. Sampson County Memorial Hosp., 

Inc., 264 N.C. 332, 141 S.E.2d 490 (1965). 

Officers of Counties and Cities.— 
Actions against counties must be brought 

in the county sued. Coats v. Sampson 

County Memorial Hosp., Inc. 264 N.C. 

332, 141 S.E.2d 490 (1965). 
Action against Municipality Is Action 

against Public Officer.— 
In accord with original. See Lee v. Pos- 

ton, 233 N. C. 546, 64 S. E. (2d) 835 

(1951). 

§ 1-78. Official bonds executors 

The proper venue for actions against 

executors and administrators is the county 

in which they qualify. Lichtenfels v. North 

Carolina Nat’l Bank, 260 N.C. 146, 132 

S.E.2d 360 (1963). 
Section Includes Guardians.—This sec- 

tion has been held to include guardians 

notwithstanding the only words used are 

“executors” and “administrators.” Lichten- 

fels v. North Carolina Nat’l Bank 260 N.C. 
146, 132 S.E.2d 360 (1963), citing State 

ex rel. Cloman v. Staton, 78 N.C. 235 

(1878). 
And All Court-Appointed Fiduciaries 

Required to Account to Court Appointing 

Them.—This section is limited to actions 

County Hospital Held An Agency of the 

County.—See Coats v. Sampson County 

Memorial Hosp., Inc., 264 N.C. 332, 141 

S.E.2d 490 (1965). 
Section Not Applicable to Religious 

Corporation.—See Lee v. Poston, 233 N. 

C. 546, 64 S. E. (2d) 835 (1951). 

Injurious Results Taking Effect in 

Another County.—Where the cause of an 

alleged grievance 1s situate or exists in one 

state or county, and the injurious results 

take effect in another, the courts of the 

former have jurisdiction. Powell v_ East- 

ern Carolina Regional Housing Authority, 

251 N. C. 812, 112 S. E. (2d) 386 (1960). 

and administrators. 
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against executors and administrators; but 

there can be no doubt that the legislature 

intended the words used to encompass all 

fiduciaries, irrespective of technical titles, 

who act by reason of a court appointment 

and are by law required to account to the 

court appointing them. Lichtenfels_ v. 

North Carolina Nat’l Bank, 260 N.C. 146, 

132 S.E.2d 360 (1963). 

Representative Is Not Entitled to Re- 

mova) If Not Sued in His Official Capac- 

ity.—The fact that an executor or admin- 

istrator is sued. and the defendant is named 

as such executor or administrator in the 

summons caption and complaint, does not 

entitle such defendant to an order of re- 
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moval to the county in which he qualified 

if the complaint discloses the alleged cause 

of action is not against such executor or 

administrator in his official capacity. Davis 
v. Singleton, 256 N. C. 596, 124 S. E. (2d) 

563 (1962). 
When Action Is against Representative 

in Official Capacity—An action is against 
the representative in his official capacity if 
it: (a) Asserts a claim against the estate; 

(b) involves the settlement of his accounts; 
or (c) involves the distribution of the es- 
tate. Davis v. Singleton, 256 N. C. 596, 
124 S. E. (2d) 563 (1962). 

“Instituted.”— 
This section applies to original actions 

“instituted,” i. e., originally commenced, 
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against personal representatives, and not 

to actions already pending in which it 

may be proper or necessary to make them 
parties. Evans v. Morrow, 233 N. C. 562, 
64 S. E. (2d) 842 (1951). 
A national bank, by qualifying as a testa- 

mentary trustee, waives any right to have 
an action for an accounting, instituted 

against it in the county in which the will 
was probated, removed to the county in 

which it maintains its principal office. 
Lichtenfels v. North Carolina Nat’l Bank, 
260 N.C. 146, 132 S.E.2d 360 (1963). 

Cited in Evans v. Morrow, 234 N. C. 
600, 68 S. E. (2d) 258 (1951); Nello L. 
Teer Co. v. Hitchcock Corp., 235 N. C. 
(al Va Sh 1A exe ee (GERD 

§ 1-79. Domestic corporations.—For the purpose of suing and being 
sued, the residence of a domestic corporation is as follows: 

(1) Where the registered office of the corporation is located. 

(2) If the corporation having been formed prior to July 1, 1957 does not 
have a registered office in this State, but does have a principal office 
in this State, its residence is in the county where such principal office 
is said to be located by its certificate of incorporation, or amendment 
thereto, or legislative charter. (1903, c. 806; Rev., s. 422; C. S., s. 
466 9, 1951¢ 16:8370595551957- ead 92.) 

Editor’s Note.— 
The 1957 amendment rewrote this sec- 

tion. 
“Principal Office.”— 
The words “principal place of business,” 

formerly used in this section are regarded 
as synonymous with the words “principal 

office” as used in § 55-2, requiring the loca- 

tion of the principal office in this State to 
be set forth in the certificate of incorpora- 

tion by which the corporation is formed. 
tiowle v. Twin States Express, Inc., 237 
N. C. 667, 75 S: E. (2d) 732 (1953). Crain 
& Denbo, Inc. v. Harris & Harris Constr. 

Coo 250. Nee Ce 106). 108 “S.-H. (2d). azz 
(1959). 

Section Does Not Apply to Foreign 
Insurance Companies.—While statutes re- 
lating to suits in behalf of or against do- 

mestic corporations and foreign corpora- 

tions which have submitted to domestica- 

§ 1-80. Foreign corporations. 

Quoted in Troy Lumber Co. v. State 
Sewing Machine Corp., 233 N. C. 407, 
64S. B, (2d) 7415: (1951); 

tion must be read in pari materia, the 
provisions of this section have no applica- 

tion to foreign insurance companies, since 

§ 58-150 does not require a foreign in- 

surance company to file a statement in the 
office of the Commissioner of Insurance 
setting forth its principal place of busi- 
ness. Crain & Denbo, Inc. v. Harris & 

Harris Constr. Co., 250 N. C. 106, 108 S. 
E. (2d) 122 (1959). 

Where findings of fact showed that a 
foreign insurance company had no regis- 

tered or principal office located in Wake 

County, it was not entitled as a matter of 

right to have an action removed for trial 

to Wake County by virtue of this section. 
Crain & Denbo, Inc. v. Harris & Harris 

Constr. Co., 250 N. C. 106, 108 S. E. (2d) 
122 (1959). 

Stated in Haworth yv. General Motors 
Accept. Corp., 238 F. (2d) 203 (1956). 

Cited in Crain & Denbo, Inc. v. Harris 
& Harris Constr. Co., 250 N. C. 106, 108 
SE. (2d) 122 (1959). 

§ 1-82. Venue in all other cases.—In all other cases the action must be 
tried in the county in which the plaintiffs or the defendants, or any of them, re- 
side at its commencement; or if none of the defendants reside in the State, then in 
the county in which the plaintiffs, or any of them, reside; and if none of the 
parties reside in the State, then the action may be tried in any county which the 
plaintiff designates in his summons and complaint, subject to the power of the 

30 
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court to change the place of trial, in the cases provided by statute; provided that 

any person who has resided on or been stationed in a United States army, navy, 

marine corps, coast guard or air force installation or reservation within this State 

for a period of one (1) year or more next preceding the institution of an action 

shall be deemed a resident of the county within which such installation or reser- 

vation, or part thereof, is situated and of any county adjacent to such county 

where such person stationed at such installation or reservation lives in such ad- 

jacent county, for the purposes of this section. 
the spouses and dependents of such personnel. 

P., s. 68; 1868-9, cc. 59, 277; Code, s. 192; 1905, c. 367; Rev., 
military personnel and 

469; 1957, c. 1082.) 
Editor’s Note.— 

The 1957 amendment added the proviso 

and the last sentence. 

Action for alimony without divorce un- 

der § 50-16 must be tried in the county 

in which the plaintiff or defendant re- 

sided at commencement of suit. Burrell 

v. Burrell, 243 N. C. 24, 89 S. E. (2d) 732 

(1955). 

Action by Domesticated Foreign Corpo- 

ration—The proper venue for an action 

instituted by a foreign corporation domes- 

ticated in this State is in the county in 

which it maintains its principal place of 

business. Aetna Cas. & Sur. Co. v. Petro- 

leum Transit Co., 266 N.C. 756, 147 S.E.2d 

229 (1966). 

Residence of Foreign Insurance Com- 

pany.— Where findings of fact showed that 

a foreign insurance company maintained a 

supervisory office in Mecklenburg County, 

and that that office supervised all of the 

local and special agents and adjusters of 

the company throughout the State, the 
findings showed that the insurance com- 

pany, for purposes of venue, was not a 

§ 1-83. Change of venue. 

I. IN GENERAL. 

Editor’s Note.— 
For case law survey on venue, see 41 

N C. Law Rev. 525. 
The word “venue,” as uSed in this sec- 

tion, means place of trial, the place or 

county where the trial of a cause is to be 

held. The authority thus vested in the 

superior court judge to remove a cause 

instituted in a county which “is not the 

proper one,” as provided by the statute 

fixing the venue of actions, is the power to 

change the place of trial. The trial, none- 

theless, is to be had in the same court 

which ordered its removal—the superior 

court. Lovegrove v. Lovegrove, 237 N. 

C. 307, 74 S. E. (2d) 723 (1953). 

Venue is not jurisdictional, but is only 

ground for removal to the proper county, 

if objection thereto is made in apt time 

and in the proper manner, Nello L, Teer 
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s. 424; C. S.,'s. 

resident of Wake County, within the pur- 

view of this section. Crain & Denbo, Inc. 

v. Harris & Harris Constr. Co., 250 N. 

C. 106, 108 S. E. (2d) 122 (1959). 

Denial of Motion for Removal.—In or- 

der to deny a motion for removal to a 

county which is not a proper venue, it is 

not required that the trial court determine 

what is the proper county for the trial. 

Doss v. Nowell, 268 N.C. 289, 150 S.E.2d 

394 (1966). 
Where the evidence is sufficient to sup- 

port the court’s findings that plaintiff, a 

nonresident corporation, had domesticated 

in this State and had brought the action 

in the county in which it maintained its 

principal place of business in North Car- 

olina, denial of defendant's motion for 

change of venue will not be disturbed. 

Aetna Cas. & Sur. Co. v. Petroleum Tran- 

sit Co., 266 N.C. 756, 147 S.E.2d 229 (1966). 

Applied in Brendle v. Stafford, 246 N. 

C. 218, 97 S. E. (2d) 843 (1957). 

Cited in Lee v. Poston, 233 N. C. 546, 

64 S. E. (2d) 835 (1951). 

Co. v. Hitchcock Corp., 235 N. C. 741, 71 

S. E. (2d) 54 (1952); Casstevens v. 

Wilkes Telephone Membership Corp., 254 

N. C. 746, 120 S. E. (2d) 94 (1961). 

Action Instituted in Wrong County 

Should Be Removed, Not Dismissed.— 

When an action is instituted in the wrong 

county, the superior court should, upon apt 

motion, remove the action, not dismiss it. 

Coats v. Sampson County Memorial Hosp., 

Inc., 264 N.C. 332, 141 S.E.2d 490 (1965). 

Demand for change of venue must be 

made by the defendant. Nello L. Teer Co. 

y. Hitchcock Corp., 235 N. C. 741, 71 S. 

E. (2d) 54 (1952). 

By adding subdivision 4 to this section, 

the legislature construed the existing stat- 

ute as not giving a plaintiff the right to 

have an action voluntarily instituted by 

him, in an improper county, removed to 

one of proper venue. Nello L. Teer Co. v. 
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Hitchcock Corp., 235 N. C. 741, 71 S. E. 

(2d) 54 (1952). 
Denial of Motion for Removal.—In or- 

der to deny a motion for removal to a 

county which is not a proper venue, it is 

not required that the trial court determine 

what is the proper county for the trial. 

Doss v. Nowell, 268 N.C. 289, 150 S.E.2d 

394 (1966). 
Applied in Davis v. Singleton, 256 N. CG 

596, 124 S. E. (2d) 563 (1962); Slater v. 

Lovick, 257 N. C. 619, 127 S. E. (2d) 273 

(1962). 

II. THE APPLICATION FOR 
REMOVAL. 

A. Time of Demand. 

This section is explicit, etc. 

In accord with 1st paragraph in origi- 

nal. See Nello L. Teer Co. v. Hitchcock 

Corp., 235 N. C. 741, 71. S. E. (2d) 54 

(1952) 
Before Time for Filing Answer.— 
A motion for change of venue made be- 

fore the time for answer has expired is 

made in apt time. Rose’s Stores, Inc. v. 

Tarrytown Center, Inc., 270 N.C. 201, 154 

S.E.2d 313 (1967). 
Demand must be made before the time 

of answering expires, and before the an- 
swer is filed. Nello L. Teer Co. v. Hitch- 
cock Corp., 235 N. C. 741, 71 S. E. (2d) 

54 (1952). 

C. Form and Contents of Demand. 

The demand must be in writing. Nello 
L. Teer Co. v. Hitchcock Corp., 235 N. 
C. 741, 71S. E. (2d) 54 (1952). 

III. WAIVER OF RIGHT TO 
CHANGE. 

Effect of Failure to Comply with Sec- 
tion.— 

If the county designated for the pur- 

pose of summons and complaint is not the 
proper one, the action may be tried there- 

in unless the defendant, before the time 
for answering expires, demands in writ- 

ing that the trial be conducted in the 

proper county, and the place of trial ts 

thereupon changed by consent of the par- 

ties, or by order of the court. Nelms v 
Nelms, 250 N. C. 237, 108 S. E. (2d) 529 
(1959). 
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Venue, not being jurisdictional, may be 

waived by any party, including the gov- 

ernment. Nello L. Teer Co. v. Hitchcock 

Corp., 235 N. C. 741, 71 S. E. (2d) 54 

(1952). 
Filing Answer to Merits.— 

In accord with original. See Nello L. 

Teer Co. v. Hitchcock Corp., 235 N. CGC. 
741, 71 S. E. (2d) 54 (1952). 
An Agreement between Counsel, etc. 
In accord with original. See Nello L. 

Teer Co. v. Hitchcock Corp. 235 N. C. 

741, 71 S. E. (2d) 54 (1952) 
Where plaintiff voluntarily institutes an 

action in an improper county and files his 

complaint and obtains service on the de- 
fendant, he thereby waives his right to 

have the action removed to the county of 

his residence. Nello L. Teer Co. v. Hitch- 
cock Corp., 235 N. C. 741, 71 S. E. (2d) 

54 (1952). 

IV. APPEAL. 

A. Where County Designated Not 
Proper. 

No Discretion in Court.— 
If the demand for removal is properly 

made, and it appears that the action has 
been brought in the wrong county, the 

court has no discretion as to removal. It 

is a right which the defendant may assert 

and which the court cannot deny, if 
properly asserted. The word “may” is 
construed “must”. and from a refusal of 
the right to remove the defendant may 
appeal. Nello L. Teer Co. v Hitchcock 

Corp.7/235" Nie Ce ga 71s See ened a4 
(1952). 

Not Premature.— 
An appeal from a ruling on a motion for 

a change of venue under § 1-77 is not pre- 
mature. Coats v. Sampson County Me- 
morial Hosp., Inc., 264 N.C. 332, 141 
S.E.2d 490 (1965). 

B. Convenience of Witnesses and Ends 

of Justice Promoted. 

Discretion of Court.— 
In accord with 3rd paragraph in origi- 

nal. See Farmers Cooperative Exchange, 

Inc. v. Trull, 255 N. C. 202, 120 S. E. (2d) 

438 (1961). 

§ 1-84. Removal for fair trial.—In all civil and criminal actions in the 
superior and criminal courts, when it is suggested on oath or affirmation, on be- 
halt of the State or the traverser of the bill of indictment, or of the plaintiff or 
defendant, that there are probable grounds to believe that a fair and impartial trial 
cannot be obtained in the county in which the action is pending, the judge may 
order a copy of the record of the action removed to some adjacent county for trial, 
if he is of the opinion that a fair trial cannot be had in said county, after hearing 
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all the testimony offered on either side by affidavits: Provided, that when a case 
has been removed to another county for trial on motion of the solicitor, the de- 
fendant may, upon call of the case for trial, object to trial therein and move that 
the case be sent for trial to some other county adjacent to the county from which 
removed, and in the event the objection is overruled, the defendant may forthwith 

appeal to the Supreme Court. If the motion of the defendant is sustained the 

judge shall order the case tried in some other county adjacent to the county from 

which the case was first removed. If, upon appeal, the Supreme Court shall find 

error in the order denying the motion or if it shall suggest that the case probably 

ought to be removed then, and in such event, it shall be the duty of the judge at 

the next term of court of the county to which the case was first removed to order 

the case sent for trial to some other county adjacent to the county where the bill 

of indictment was found. ‘The county from which the cause is removed must pay 

to the county in which the cause has been tried the full amount paid by the trial 

county for jurors’ fees, and the full costs in the cause which are not taxable 

against or cannot be recovered from a party to the action, and for which the trial 

county is liable. (1806, c. 693, s. 12, P. R.; 1879, c. 45; Code, s. 196; 1899, cc. 

104, 508; Rev., s. 426; 1917, c. 44; C. S., s. 471; 1957, c. 601.) 
Editor’s Note.— Order Tantamount to Denial of Motion 

The 1957 amendment inserted the pro- to Remove.—When the judge entered an 

viso and the second and third sentences. order directing that venire of jurors be 

Discretion, etc.— drawn from another county to serve as 

A motion for change of venue or, in the jurors in the trial, it was tantamount to a 

alternative, that a jury be summonsed from denial of a motion to remove the cases to 

another county, on the ground that defen- another county for trial. State v. Moore, 

dant could not obtain a fair trial because 258 N. C. 300, 128 S. E. (2d) 563 (1962). 

of widespread and unfavorable publicity, is Waiver of Rights by Failure to Except 

addressed to the discretion of the trial or Appeal—The defendant by failing to 

court, and where the record discloses that except to the judge’s denial of the motion 

the trial judge conducted a hearing, read for removal and by failing to appeal, waives 

all the affidavits, and examined the press ll rights for removal. State v. Moore, 258 

releases, that each juror selected stated that N C. 300, 128 S. E. (2d) 563 (1962). 

he could render a verdict uninfluenced by Applied in State v. Arnold, 258 N. C. 

the publicity, and that defendant did not 563, 129 S. E. (2d) 229 (1963). 

exhaust his peremptory challenges, abuse Cited in State v. Perry, 248 N. C. 334, 

of discretion in denying the motion is not 103 S. E. (2d) 404 (1958); State v. Perry, 

disclosed. State v. Porth, 269 N.C. 329, 153 250 N. C. 119, 108 S. E. (2d) 447 (1959). 

S.E.2d 10 (1967). 

§ 1-85. Affidavits on hearing for removal; when removal ordered. 

Affidavit Must Set Forth Ground of Ap- that affidavits for the removal must “set 

plication. The rule with respect to re- forth particularly in detail the ground of 

moval upon the grounds that the defend- the application.” State v. Moore, 258 N. 

ant cannot get a fair trial in the county  C. 300, 128 S. E. (2d) 563 (1962). 

where the action is pending contemplates 

§ 1-86: Repealed by Session Laws 1967, c. 218, s. 4. 

Cross Reference.— 
For present provisions as to supplemen- 

tal jurors from other counties, see § 9-12. 

§ 1-87 Transcript of removal; subsequent proceedings. 

Time to Deposit.— Jurisdiction during Interval Allowed for 

Where the order of removal is by con- Perfecting Removal.— During the interval 

sent and no time is limited in the order allowed for perfecting the order of 

of removal, the parties, or either of them, removal, jurisdiction cannot exist simul- 

should have a reasonable time in which taneously in both courts, unless, as per- 

to deposit the transcript in the other court. mitted by this section, it 1s “otherwise 

Jones v. Brinson, 238 N. C. 506, 78 S. E. provided by the consent of the parties in 

(2d) 334 (1953). writing duly filed, or by order of court. 
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And there is the further exception that, by 

virtue of § 8-62, subpoenas for witnesses 

and commissions to take depositions may 

issue from either court during the interval 

between the entry of the order of removal 

and the filing of the transcript in the court 

to which removal is ordered. Subject to 

these exceptions, when jurisdiction of the 

court to which the cause is removed 

attaches, the court of original venue eo 

instante loses jurisdiction. And it is a 

fair interpretation of this section that until 

the transcript is filed in the court to which 

removal is ordered, it does not acquire 

jurisdiction over the cause. Jones v. Brin- 

Son. 298 ‘N. *C2-506, 78S: OB. ~ (2d) 304 

(1953). 

Effect of Failure to File Transcript 

within Time Allowed.—In the event the 

transcript of removal is not filed within 

the time limited by the court, or within 

a reasonable time after the order of re- 

moval is entered where no time for re- 

moval is fixed, the dormant jurisdiction of 

the court of original venue, on proper 

notice, may be reactivated for exclusive 

control over the cause. Jones v. Brinson, 

238 N. C. 506, 78 S. E. (2d) 334 (1953); 

Farmers Cooperative Exchange, Inc. v. 

Trull, 255 N. C. 202, 120 S. EB. (2d) 438 

(1961). 
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When neither party has taken steps to 
perfect the removal of the cause, either 
party has the right to move the lower 

court for a reactivation of its jurisdiction, 

and have it determine, on notice to the 

other party, whether the order of removal 

should be rescinded as upon abandonment 

of the right of removal. Jones v. Brinson, 

238 N. C. 506, 78 S. E. (2d) 334 (1953). 

Failure to Transmit Copy of Entire 
Record.—It is not absolutely essential to 

the acquirement of jurisdiction by the 

court to which the venue is changed that a 

copy of the entire record be transmitted. 

It would seem to be sufficient to bring its 

power of jurisdiction into exercise if 

enough is transmitted to enable the court 

to determine what is in controversy and 

what is to be adjudicated by it. Once this 

is done, defects may be cured, if need be, 

by certiorari, upon suggestion of a dimi- 

nution of the record. Meanwhile, the 

jurisdiction of the court of original venue 

becomes dormant, and that court is functus 

officio to deal with the substantive rights 

of the parties during the interval allowable 

for the filing of the transcript in the court 

to which the case is ordered removed. 

Jones v. Brinson, 238 N. C. 506, 78 Saar: 

(2d) 334 (1953). 

§ 1-87.1. Dismissal of action arising out of State when parties are 

nonresidents. 

Editor’s Note.— 
For a note on forum non conveniens and 

conflict of laws in North Carolina, see 45 

N.C.L,. Rev. 717 (1967). 

Applied in Hutchins v. Day, 269 N.C. 
607, 153 S.E.2d 132 (1967). 

SUBCHAPTER V. COMMENCEMENT OF ACTIONS. 

ArTICLE 8. 

Summons. 

§ 1-88. Civil actions; how commenced. 
Editor’s Note.— 
For case law survey on trial practice, see 

43 N.C.L. Rev. 938 (1965). 

Necessity for Service of Process.— 
Service of summons, unless waived, is a 

jurisdictional requirement. Kleinfeldt  v. 
Shoney’s ot Charlotte, [nc., 257 N. C. 791, 

127 S E. (2d) 573 (1962) 
Motion to Set Aside Default Judgment 

for Want ot Service.—A meritorious de- 
fense is not essential or relevant on a mo- 

tion to set aside a default judgment for 

want of jurisdiction by reason of want of 
service of summons. Kleinfeldt v. Shoney’s 

ot Charlotte, Inc., 257 N. C. 791, 127 S. E. 

(2d) 573 (1962). 
Applied in In re Rober's Co., 258 N. C. 

184, 128 S. BE. (2d) 137 (1962). 
Stated in Thrush v Thrush, 246 N. C. 

114, 97 S. E. (2d) 472 (1957); Carolina 
Plywood Distribs., Inc. v. McAndrews, 270 

N.C. 91, 153 S.E.2d 770 (1967). 
Cited in Burlington City Board of Ed- 

ucation v. Allen, 243 N. C. 520, 91 S. E. 
(2d) 180 (1956); Morton v. Blue Ridge 
Ins. Co., 250 N. C. 722, 110 S. E. (2d) 330 

(1959). 
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§ 1-88.1. When summons issued. 

Where process issued to the sheriff of 
one county is returned without any nota- 

tion thereon but with an accompanying 

letter stating that the defendant named is 
in another county, the act of the clerk in 

marking through the name of the first 
county and writing above it the name of 
the second county, so that the process is 

1967 CUMULATIVE SUPPLEMENT § 1-89 

directed to the sheriff of the second 
county, amounts to the issuance of new 

process and institutes a new action as of 

the date of the later issuance, and service 

by the sheriff of the second county meets 
all the requirements of the law. Morton v. 
Blue Ridge Ins. Co., 250 N. C. 722, 110 S. 
E. (2d) 330 (1959). 

§ 1-89. Contents, return, seal.—The summons must run in the name of 
the State, be signed by the clerk or deputy clerks of the superior court having 
jurisdiction to try the action, and be directed to the sheriff or other proper 
officers of the county or counties in which the defendants or any of them reside 
or may be found. It must be returnable before the clerk and must command 
the sheriff or other proper officer to summon the defendant, or defendants, to 
appear and answer the complaint of the plaintiff within thirty (30) days after its 
service upon defendant, or defendants; and must contain a notice stating in sub- 
stance that if the detendant or defendants fail to answer the complaint within 
the time specified the plaintiff will apply to the court for the relief demanded in 
the complaint; and must be dated on the date of its issue. Every summons 
addressed to the sheriff or other officer of a county, other than that from which 
it issued, must be attested by the seal of the court; but when addressed to the 
sheriff or other officer of the county in which it issued, such seal is unnecessary. 
Summons must be served by the sheriff to whom it is addressed for service 
within twenty (20) days after the date of its issue; and upon serving the same, 
the officer shall note in writing upon the copy thereof, delivered to the defendant, 
the date of service, but failure to comply with this requirement shall not invalidate 
the service, and, if not served within twenty (20) days after the date of its 
issue upon every defendant, must be returned by the officer holding the same for 
service, to the clerk of the court issuing the summons, with notation thereon of 
its non-service and the reasons therefor as to every defendant not served. In 
all cases where service of summons is made by publication, such service by pub- 
lication shall be completed within fifty days from the order of publication. Pro- 
vided, that in all actions for tax foreclosures, street assessment foreclosures and 
sidewalk assessment foreclosures, summons must be served by the sheriff to whom 
it is addressed for service within sixty (60) days after the date of its issue; 
and upon serving the same. the officer shall note in writing upon the copy there- 
of, delivered to the detendant, the date of service, but failure to comply with 
this requirement shal] not invalidate the service, and, if not served within sixty 
(60) days after the date of its issue upon every defendant, must be returned by 
the officer holding the same for service, to the clerk of the court issuing the sum- 
mons, with notation thereon of its non-service and the reasons therefor as to 
every defendant not served) Whenever a summons is issued for service under 
the provisions of § 1-104 it may be served by the sheriff or other process officer 
ot the county and state where the defendant resides at any time within thirty (30) 
days after the date of its issue. 

Provided, that all summonses issued in civil actions commenced prior to March 
24, 1953, in the superior courts, which were signed by a deputy clerk, be and 
the same are hereby in all respects approved and validated. (C. C. P., s. 743 
1876-7, cc. 85, 241; Code, ss. 200, 203, 213; Rev., ss. 430, 431; 1919, c. 304, s. 
De 020 Sy, 8.247 0.ekommessael 920» eh 96 sua lie Hore Sess). 1921): 6.) 9258. 115° 198m 
ba 60,80 li; OZ f ere 32911929 Wet 237, s2alis 19355) 343901939, seh 15341945 ;¢; 
664 5 1953ch 44) + 71953c. 1143; 821.) 

Editor’s Note.— 

The first 1953 amendment inserted the 
words “or deputy clerks” in the first sen- 

tence and added the second paragraph. 
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The second 1953 amendment increased 

from ten to twenty days the time within 

which the summons must be served. 

For brief comment on the first 1953 

amendment, see 31 N. C. Law Rev. 388. 

Section 1-105 and this section must be 

construed together. Carolina Plywood 

Distribs., Inc. v. McAndrews, 270 N.C. 91, 

153 S.E.2d 770 (1967). 
And the provisions of both sections must 

be strictly complied with. Carolina Ply- 

wood Distribs., Inc. v. McAndrews, 270 

N.C. 91, 153 S.E.2d 770 (1967). 
The issuance of a valid summons as pro- 

vided in this section is necessary for there 

to be compliance with the provisions of § 
1-105. Carolina Plywood Distribs., Inc. v. 
McAndrews, 270 N.C. 91, 153 S.E.2d 770 

(1967). 
Purpose of Service of Summons.—The 

purpose of service of summons is to give 
notice to the party against whom the pro- 

ceedings or action is commenced, and any 

notification which reasonably accomplishes 
that purpose answers the claims of law 
and justice. Morton v. Blue Ridge Ins. Co., 
250 N. C. 722, 110 S. E. (2d) 330 (1959), 
citing Jester v. Baltimore Steam Packet 
Co 131 N.C. 54) 42S) Be 447 (1902): 
Summons Loses Vitality if Not Served 

within Prescribed Time.— 
The service of summons after the date 

fixed for its return, there being no endorse- 
ment by the clerk extending the time for 
service, is a nullity. Webb v. Seaboard Air 

Line RéR. 2268 ©N-Ci652, 1515.8 .ed 12 
(1966). 

Under this section, prior to the 1939 

amendment, the service of summons more 

than ten days after its issuance in tax fore- 

closure proceedings, without any alias or 

pluries summons, was tantamount to non- 
service, since the summons had lost its 

validity at the time of service. Columbus 

County v. Thompson, 249 N. C. 607, 107 
S. E. (2d) 302 (1959). 

Prerequisites to Extension of Time for 
Service.—In order for a plaintiff to be en- 
titled to the procurement of an extension 

of time to serve summons, it is contem- 

plated by the statutes and decisions of this 
State that the summons, as originally is- 
sued or extended by order of the clerk, 

must be served by the sheriff to whom it is 

addressed for service within the time pro- 
vided therein, and if not served within that 

time, such summons must be returned by 

the officer holding the same for service to 
the clerk of the county issuing the sum- 

mons, with notation thereon of its nonser- 

vice and the reasons therefor as to any 

defendant not served. Deaton v. Thomas, 

262 N.C. 565, 138 S.E.2d 201 (1964). 

GENERAL, STATUTES oF NorTH CAROLINA 
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Summons Never Delivered to Officer 
Cannot Be Used as Basis for Extension of 
Time.—Where a summons is issued by a 
clerk of the superior court and such sum- 
mons is never delivered to the officer to 
whom it is directed for service, after the 
time for service has been extended, such 
summons may not be used as a basis for 

the issuance of an alias process or the ex- 
tension of time for service. Deaton v. 
Thomas, 262 N.C. 565, 138 S.E.2d 201 

(1964). 
The issuance of a summons is not a ju- 

dicial act which must be performed by the 

clerk in person, but rather it is a ministe- 
rial act which may be done in his name by 

a deputy. Beck v. Voncannon, 237 N. C. 

707, 75 S. BE. (2d) 895 (1953). 
When Summons Sufficient to Confer 

Yurisdiction. — To confer jurisdiction, the 

process relied on must in fact issue from 
the court and show upon its face that it 
emanated therefrom and was intended to 
bring the defendant into court to answer 
the complaint of the plaintiff. And when 
this is clearly shown by evidence appearing 
on the face of the summons, ordinarily the 
writ will be deemed sufficient to meet the 
requirements of due process and bring the 

party served into court, and formal defects 
appearing on the face of the record will 
be treated as nonjurisdictional irregular- 

ities, subject to amendment. If, however, 

there is nothing upon the face of the paper 
which stamps upon it unmistakably an offi- 
cial character, it is not a defective sum- 
mons but no summons at all. Beck v. 
Voncannon, 237 N. C. 707, 75 S. E. (2d) 

895 (1953). 

Sufficiency of Alias or Pluries Summons. 

—Where there is nothing upon a paper 

writing to indicate that it is an alias or 
pluries summons or that it related to any 

original process, such paper writing, even 
though sufficient to constitute an original 
summons, cannot constitute an alias or 

pluries summons. Webb v. Seaboard Air 
Line R.R., 268 N.C, 552, 151 $.E.2d 19 
(1966). 
Signature of Sheriff.— 
Where process issued to the sheriff of 

one county is returned and the clerk 
strikes through the name of the county 
and inserts the name of a second county, 

so that the process is directed to the sher- 

iff of the second county, the fact that the 

sheriff of the second county signs it at the 
place for the signature of the sheriff of 
the first county is immaterial, it appearing 

from the affidavit of the clerk that the 

summons was served by the sheriff of the 

second county, and further, the court will 

take judicial notice of the person who is 
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the sheriff of the county. Morton v. Blue 
Ridge Ins. Co., 250 N. C. 722, 110 S. E. 
(2d) 330 (1959). 
Want of Signature of Clerk Does Not 

Render Summons Fatally Defective.—The 
want of a signature of the clerk on a sum- 
mons otherwise complete with seal does 

not render the summons fatally defective 
and ineffectual to confer jurisdiction, but 
merely irregular and subject to amend- 
ment; for any defect or omission of a 

formal character which would be waived 
or remedied by a general appearance or an 

answer upon the merits, may be treated as 
a matter which can be remedied by amend- 
ment. The imprint of the seal furnishes 
internal evidence of the official origin of 
the summons. Beck v. Voncannon, 237 

Ne Ge707% 76 6) Bed)" 895) (1953) 

Summons Signed by Deputy.—Where a 

summons, otherwise complete and regular, 

was signed by the deputy clerk and there- 

upon served, the summons was not void. 

The failure of the deputy to sign the name 

of his principal was a nonjurisdictional ir- 

regularity. Beck v. Voncannon, 237 N. 

CRO 5 eee (ed) e895 (1953), decided 

under this section as it stood before the 

first 1953 amendment. 
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Sufficiency of Service.—Where, appar- 
ently through inadvertence, the order for 
service of process upon a nonresident mo- 
torist under § 1-105 was directed to the 
sheriff of one county, but was forwarded 
by the plaintiff’s attorneys to the sheriff 
of another county and by him served upon 
the Commissioner of Motor Vehicles, ser- 
vice was insufficient, notwithstanding that 
notice of service of process upon the Com- 
missioner and a copy thereof did reach the 
defendant by registered mail as required 
by § 1-105 (2). Byrd v. Pawlick, 362 F.2d 
390 (4th Cir. 1966). 

Service by Rural Policeman for Sheriff. 
—Griffin v. Barnes, 242 N. C. 306, 87 S&S. 
E. (2d) 560 (1955). 

Applied in Russell v. Bea Staple Mfg. 
Co., 266 N.C. 531, 146 S.E.2d 459 (1966). 

Stated in Troy Lumber Co. v. State 
Sewing Machine Corp., 233 N. C. 407, 64 
S. EB. (2d) 415 (1951). 

Cited in Pate v. R. L. Pittman Hos- 
pital, Inc., 234 Nii Cs 637,68 S. E. (2d) 

288 (1951); Boone v. Sparrow, 235 N. C. 

396, 70 S. E. (2d) 204 (1952); Collins v. 
Simms, 254 N. C. 148, 118 S. E. (2d) 402 

(1961). 

§ 1-93. Amount requisite for summons to run outside of county.— 

No summons in civil suits or civil proceedings shall run outside the county where 

issued, unless the amount involved in the litigation is more than two hundred dol- 

lars in matters arising out of contract and more than fifty dollars in matters aris- 

ing in tort: Provided, that this section shall not affect or limit the provisions of 

§§ 7-138, 7-140 to 7-143, and provided further that this section shall not be ap- 

plicable to suits for the collection of taxes and foreclosure of tax liens pursuant 

to the provisions of article 27 of chapter 105 of the General Statutes or other ac- 

tions or proceedings ot which the superior court has exclusive, original jurisdic- 

tion. (1939, c. 81; 1955, c. 39.) 
Local Modification.—Franklin (record- 

er’s court): 1953, c. 218, s. 3. 
Editor’s Note. — The 1955 amendment 

expressly excluded suits for the collection 

of taxes and the foreclosure of tax liens. 

§ 1-94. When officer must execute and return. 

Cross References.— defendant, his wife, is not valid service 

As to setting aside default judgment on the feme. Harrington v. Rice, 245 N. 

for nonservice of summons, see note to § C. 640, 97 S. B, (2d) 239) (1957). 

1-211. As to evidence of nonservice, see Quoted in part in Troy Lumber Co. v. 

note to § 1-592. 
Delivery of Summons to Defendants.— 

Delivery of copy of summons and the 
complaint to the male defendant with in- 

structions to him to deliver it to the feme 

State Sewing Machine Corp., 233 N. C. 

407, 64 S. E. (2d) 415 (1951) 

Cited in Collins v. Simms, 254 N. C. 148, 

118 S. E. (2d) 402 (1961). 

§ 1-95. Extension ot life of summons.—When the defendant in a civil 

action or a special proceeding is not served with summons within the time al- 

lowed for its service, it shall not be necessary to have new process issued. At 

any time within ninety days after issue of the summons, or after the date of the 

last prior endorsement, the clerk, upon request of the plaintiff shall endorse upon 

the original summons an extension of time within which to serve it. 
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tension shall be for the same number of days, from the date of such endorsement, 
as were originally allowed tor service. In tax and assessment foreclosures brought 
under § 105-391 or § 105-414 the first endorsement may be made at any time 
within two years after issue of the summons, and subsequent endorsements may 
thereafter be made as in other actions. 

As an alternate method of extending the life of a summons in those cases where 
the defendant in a civil action or special proceeding is not served with summons 
within twenty days, the plaintiff may sue out an alias or pluries summons, return- 
able in the same manner as original process. An alias or pluries summons may 
be sued out at any time within ninety days after the date of issue of the next pre- 
ceding summons in the chain of summonses. Provided, however, that in case of 
tax suits and special assessment foreclosure suits brought under the provisions of 
§ 105-391 and § 105-414 as amended, an alias or pluries summons may be sued 
out at any time within two years after the issuance ot the original summons, 
whether any intervening alias or pluries summons has heretofore been issued or 
not. and after the issuance of such alias or pluries summons. the chain of sum- 
monses may be kept up as in any other action. (1777, c. 115, ss. 23, 71, P. R.; R. 
Cac 31 «s.52 Codes. 205 >. Revausn 437s aos1s 3460 e120 acca eesacelO 
: 264; 19455 6.163\491953,\.c7 6176, S243 1953551143 seareegl 955 vers oom a) 

Editor’s Note.— fendant has not been served with the orig- 
This section was amended twice by the inal summons, the proper issuance of alias 

1953 Session Laws. Chapter 176, effective and pluries summons under “the alternate 

July 1, 1953, rewrote the section and method” prescribed by the provisions of 
omitted any reference to an alias or plu- this section keeps the cause of action alive, 
ries summons. Chapter 1143, enacted sub- and prevents its discontinuance. Sizemore 
sequently and effective April 29, 1953, v. Maroney, 263 N.C. 14, 138 S.E.2d 803 

ignored Chapter 176 and amended the sec- (1964). 
tion as it appears in the original volume by An alias summons issues only when 
changing the time mentioned in the first the original summons has not been served 
sentence from “ten days” to “twenty days.” upon a party defendant named therein. 
The section set out above is the one en- Cherry v. Woolard, 244 N. C. 603, 94 S. 
acted by Chapter 176. For brief comment E. (2d) 562 (1956). 
on the 1953 amendments, see 31 N. C. Law Sufficiency of Alias or Pluries Summons. 
Rev. 389. —Where there is nothing upon a paper 

The 1955 amendment, made applicable writing to indicate that it is an alias or 
to pending litigation, added the second  pluries summons or that it related to any 
paragraph. original process, such paper writing, even 

For comment on the 1955 amendment, though sufficient to constitute an original 
see 33 N. C. Law Rev. 529. summons, cannot constitute an alias or 
Summons Served Late without Extension pluries summons. Webb v. Seaboard Air 

Is Nullity—The service of summons after Line R.R., 268 N.C. 552, 151 S.E.2d 19 
date fixed for its return, there being no (1966). 
endorsement by the clerk extending the Service on Additional Party.—This sec- 
time for service, is a nullity. Webb v. Sea- tion relates solely to the maintenance of 
board Air Line R.R., 268 N.C. 552, 151 chain of process against an original de- 
S.E.2d 19 (1966). fendant not properly served, and has no 
Purpose of Keeping up Chain of Sum- application to the service of process upon 

monses.—The real purpose of the provi- an additional party after service has been 
sions of law with respect to keeping up the had on the original defendant. Cherry v. 
chain of summonses is to maintain the Woolard, 244 N. C. 603, 94 S. E. (2d) 
original date of the commencement of the 562 (1956). 
action where the suit may be affected by Summons Never Delivered to Officer to 
the running of a statute of limitations, the Whom Directed. — Where a summons is 
pendency of another action or the time issued by a clerk of the superior court and 
limit of an enabling act. Morton v. Blue such summons is never delivered to the 
Ridge Ins. Co., 250 N. C. 722, 110 S. E. officer to whom it is directed for service, 
(2d) 330 (1959). after the time for service has been ex- 

Issuance of Alias and Pluries Summons tended, such summons may not be used as 
Keeps Cause of Action Alive.—In a civil a basis for the issuance of an alias process 
action or special proceeding where a de- or the extension of time for service. Deaton 
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v. Thomas, 262 N.C. 565, 138 S.E.2d 201 Cited in Byrd v. Pawlick, 362 F.2d 390 

(1964). (4th Cir. 1966). 
Stated in Murphy v. Murphy, 261 N.C. 

95, 134 S.E.2d 148 (1964). 

§ 1-96. Discontinuance.—When there is neither endorsement by the clerk 

nor issue of alias or pluries summons within the time specified in G. S. 1-95, the 

action is discontinued as to any defendant not theretofore served with summons. 

Thereafter, alias or pluries summons may issue, or an extension be endorsed by 

the clerk, but, as to such defendant, the action shall be deemed to have begun on 

the date of such issue or endorsement. (Rev., s. 438; C. S., s. 481; 1953, c. 176, 

s. 3; 1955, c. 45, s. 2; 1959, c. 1161, s. 6.) 

Editor’s Note. — The 1953 amendment, Effect of Substituting Counties in Orig- 

effective July 1, 1953, rewrote this section. inal Summons. — Substituting ‘“Mecklen- 

Wor brief comment on the 1953 amend- burg” for “Cleveland” County in the orig- 

ment, see 31 N. C. Law Rev. 389. inal summons and sending such summons 

The 1955 amendment, made applicable to to the sheriff of Mecklenburg County 

pending litigation, inserted the words and works a discontinuance of the action com- 

punctuation “or failure to keep the chain menced by issuance of summons to Cleve- 

of summonses issued against a party, but land County. Morton v. Blue Ridge Ins. 

not served,”. For comment on the 1955 Co., 250 N. Ce 722) 110 Se Bee (2d) - 300 

amendment, see 33 N. C. Law Rev. 529. (1959). 

The 1959 amendment rewrote this sec- Applied in Sizemore v. Maroney, 263 

tion. N.C. 14, 138 S.E.2d 803 (1964). 

§ 1-97. Service by copy. 

1. (a) If the action is against a domestic corporation, to the president, vice 

president, secretary, assistant secretary, treasurer, assistant treasurer, cashier, as- 

sistant cashier, or any manager or person in charge of any office or plant main- 

tained by the corporation ; 

(b) If the action is against a foreign corporation, to the president, vice presi- 

dent, secretary, assistant secretary, treasurer, or assistant treasurer or the man- 

ager of any office or plant maintained in this State by the corporation or to any 

managing agent transacting business for the corporation in the State or to a di- 

rector when he is in this State on business of the corporation. 

(c) In addition, where the action is against a corporation, domestic or foreign, 

to the persons and in the manner provided in the Business Corporation Act, or 

in cases where it is applicable the Non-Profit Corporation Act. 

2. If against a minor under the age of fourteen years to the minor personally, 

and also to his father, mother or guardian, or if there are none within the State, 

to any person having the care and control of the minor, or with whom he resides. 

or in whose service he is employed, provided, that where service of summons is 

to be made upon a minor under the age of fourteen years who has a general guard- 

ian, it shall not be necessary for the summons to be delivered to the minor per- 

sonally if summons is served upon his general guardian. 

4. Repealed by Session Laws 1955, c. 545. s. 1. 

(1955 nc 4! Pesta, 8. 1; c. 1346.) 

I. IN GENERAL. II. SERVICE ON CORPORATIONS. 

Editor’s Note.—The first 1955 amend- A. Corporations Generally. 

ment added the proviso to subsection 2. Subsection (1) of this section applies 

The second 1955 amendment, effective exclusively to service of process in actions 

July 1, 1955, repealed subsection 4. The against corporations. Melton v. Hill, 251 

third 1955 amendment, effective July 1, we eC 134. 110 S. E. (2d) 875 (1959). 

1957. rewrote subsection 1. As the rest of 

the section was not changed only subsec- Loca] Agent.— 

tions 1, 2 and 4 are set out or referred to. In accord with 3rd paragraph in original. 

Cited in Pate v. R. L. Pittman Hospital, See Troy Lumber Co. v. State Sewing Ma- 

Inc., 234 N. C. 637, 68 S. E. (2d) 288 chine Corp., 233 N. C. 407, 64 S. E. (2d) 

(1951). 415 (1951). 

29 



§ 1-97 

In defining the term “agent” it is not 
the descriptive name employed, but the 
nature of the business and the extent of 
the authority given and exercised which is 
determinative, and the word does not prop- 
erly extend to a subordinate employee with- 
out discretion, but must be one regularly 
employed, having some charge or measure 
of control over the business entrusted to 
him, or of some feature of it, and of suffi- 
cient character and rank as to afford rea- 
sonable assurance that he will communi- 
cate to his company the fact that process 
has been served upon him. Troy Lumber 
Co. v. State Sewing Machine Corp., 233 N. 
C. 407. 64 S. E. (2d) 415 (1951). 

Service on Managing Officer Is Valid.— 
Service of process on a named corporation 
by delivering a copy of the summons to 
its managing officer is valid service. Tyn- 
dall v. Triangle Mobile Homes, Inc., 264 
N.C. 467, 142 S.E.2d 21 (1965). 
The general manager of a corporation 

is within the class named in subsection 1. 
Tyndall v. Triangle Mobile Homes, Inc., 
264 N.C. 467, 142 S.E.2d 21 (1965). 

B. Foreign Corporations. 
Editor's Note.—For note on “corporate 

presence” for the purpose of service upon 
foreign corporations, see 30 N. C. Law 
Rev. 454. 

In General.— 
In accord with 1st Paragraph in orig- 

inal. See Babb v. Cordell Industries, 242 
NAC wO86 ee TEC E. (2d) 513 (1955). 
Two Requisites to Jurisdiction.— Where 

no property is seized or attached, there 
are two requisites to jurisdiction of a court 
of the State over a foreign corporation: (1) 
the corporation must be doing business in 
the State, and (2) it must be present in the 
State in the person of an authorized officer 
or agent. Lambert v. Schell, 235 N. C. Pale 
69 S. E. (2d) 11 (1952) 
When Corporation Can Be “Found” 

within State-——A nonresident corporation 
cannot be served with process unless it 
can be “found” within the State, and it 
may be found within the State only when 
it is engaged in exercising in this State 
some of the functions for which the cor- 
poration was created, which are not purely 
incidental to the powers granted. Lambert 
v. Schell, 235 N.C, 21, 69 S. E. (2d) 11 
(1952). 

Doing Business in State.—Doing busi- 
ness in this State means doing some of the 
things or exercising some of the functions 
in this State for which the corporation was 
created. And the business done by it here 
must be of such nature and character as 
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to warrant the inference that the corpora- 
tion has subjected itself to the local juris- 
diction and is, by its duly authorized offi- 
cers and agents, present within the State. 
Lambert v. Schell, 235 N. C. 21, 69 S. E. 
(2d) 11 (1952). 
Evidence held sufficient to sustain the 

lower court’s findings that a nonresident 
railroad company was doing business in 
this State although it maintained no track- 
age here. Dumas vy. Chesapeake & O. R. 
Co., 253 N. C. 501, 117 S. E. (2d) 426 
(1960), citing and distinguishing Lam- 
bert v. Schell, 235 N. C. 21, 69 S. E. (2d) 
11 (1952). 
An attempted service on the Secretary 

of State in an action arising outside the 
State against a foreign corporation which 
did business in the State but which did 
not own property in the State was a 
nullity. Babb v. Cordell Industries, 242 
NG '2868. 87 :S. amy (2d) 513 (1955). 

Soliciting in a state by a foreign com- 
mon carrier of the business of transport- 
ing persons and Property between the 
States is not the doing or transaction of 
business within the state so as to bring the 
corporation within the jurisdiction of the 
local courts in an action in personam, at 
least where such foreign railroad corpora- 
tion has no line in the state and does no 
business there other than soliciting busi- 
ness for interstate commerce, even though 
it maintains an office and employs an agent 
within the state, because this is merely in- 
cidental to the main business of the cor- 
Poration. Lambert y. Schell, 235 N. ee 
21, 69 S. E. (2d) 11 (1952). 
A local agency for a foreign corpora- 

tion, etc.— 
A local agent is one who stands in the 

shoes of the corporation in relation to the 
Particular matters committed to his care. 
He must be one who derives authority 
from his principal to act in a representa- 
tive capacity, and who may be properly 
termed a representative of the foreign cor- 
poration. He must have the power to 
represent the foreign corporation in the 
transaction of some part of the business 
contemplated by its charter, and he must 
represent the corporation in its business in 
either a general or limited capacity. Thus 
the question is to be determined from the 
nature of the business and the extent of 
the authority given and exercised. Lam- 
bert v. Schell, 235 N. C. 21, 69 S. E. (2d) 
11 (1952). 

An agent of a foreign corporation upon 
whom service of process may be had is 
cne who exercises some control Over and 
discretionary power in respect to the cor- 
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porate functions of the company. Lam- 

bert v. Schell, 235 N. C. 21, 69 S. E. (2d) 

11 (1952). 

Where the agent of a corporate carrier 

was not authorized to issue a bill of lading 

or sell a ticket or route a shipment or do 

anything else that constitutes a part of the 

usual and ordinary business of the common 

carrier, and the carrier had no part of its 

railroad in this State and was engaged in 
no business here which required or neces- 
sitated any such activity on the part of 

any of its agents, but the duty assigned to 

him was to induce local shippers to re- 

quest that their shipments to and from the 

Pacific Northwest be so routed that the 
carrier would constitute one of the con- 
necting carriers, the corporate defendant 

was not doing business or maintaining a 

local agent within this State so as to ren- 

der it amenable to process. Lambert v. 

Schell» 285) Ni4C. 21, -69nSin Ese(2d)i11 

(1952). 
A suit by a nonresident against a for- 

eign corporation on a cause of action aris- 
ing outside this State can be maintained 
in North Carolina, but to bring the for- 
eign corporation into court the service of 
process must be made upon an officer or 

agent as defined in this section, and in the 

following cases only: (1) Where it has 
property in this State; or (2) where the 
cause of action arose in this State; or (3) 
where the service can be made personally 
upon some officer designated in this sec- 
tion. Atlantic Coast Line R.R. v. J. B. 
Hunt & Sons, 260 N.C. 717, 133 S.E.2d 644 
(1963). 

If Personal Service Is Made on Actual 
Agent in State——A suit on a cause of ac- 

tion arising out of North Carolina may be 

maintained in North Carolina against an 
undomesticated foreign corporation if per- 
sonal service can be had within the State 

upon an actual agent of the corporation as 

defined by this section. Atlantic Coast Line 

R.R. v. J. P. Hunt & Sons, 260 N.C. 717, 

133 S.E.2d 644 (1963). 

Service of process made upon a statutory 
agent, instead of upon an actual agent as 

required by this section, is a nullity. At- 

lantic Coast Line R.R. v. J. B. Hunt & 

Sons, 260 INEGH TT Aieat so S.E.2d 644 (1963). 

Applied in Harris v. Deere & Co., 128 

F. Supp. 799 (1955), aff'd in 223 F. (2d) 

162 (1955). 

V. SERVICE ON UNINCOR- 
PORATED ASSOCIATION 

OR ORGANIZATION. 

Section applies, without distinction, to 

both resident and nonresident unincorpo- 
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rated associations. Melton v. Hill, 251 N. 

C. 134, 110 S. E. (2d) 875 (1959). 
Unincorporated Association Made Su- 

able as Separate Entity—When this sec- 

tion is read aright, it does these things: 

(1) It provides that any unincorporated 

association or organization, whether resi- 

dent or nonresident, which is doing busi- 

ness in North Carolina by performing any 

of the acts for which it is formed, is sub- 

ject to suit as a separate legal entity; and 

(2) it prescribes the manner in which serv- 

ice of process is to be made upon such as- 

sociation or organization when it is so sued. 

It necessarily follows that an unincorpo- 

rated labor union, whether resident or non- 

resident, which is doing business in this 

State by performing any of the acts for 

which it is formed, is suable as a separate 

legal entity. Stafford v. Wood, 234 N. 

C. 622, 68 S. E. (2d) 268 (1951); Melton 
vy. Hill, 251 N. C. 134, 110 S. E. (2d) 875 

(1959). See also, J. A. Jones Constr. Co. 

v. Local Union 755, etc., 246 N. C. 481, 98 

S. B. (2d) 852. (1957). 
An unincorporated labor union may be 

sued in the courts of this State as a legal 

entity separate and apart from its mem- 

bers. R. H. Bouligny, Inc. v. United Steel- 

workers of America, AFL-CIO, 270 N.C. 
160, 154 S.E.2d 344 (1967). 

Necessity That Association Be Doing 

Business in State-—Under this section the 

service of process upon the Secretary of 

State is not binding on an unincorporated 

association or organization unless it is do- 

ing business in North Carolina by perform- 

ing acts for which it is formed. Stafford 

v. Wood, 234 N. C. 622, 68 S. E. (2d) 268 

(1951); Youngblood v. Bright, 243 NaC. 

599, 91 S. E. (2d) 559 (1956). 

When Service on Secretary of State 

Authorized.—Subsection (6) of this sec- 

tion authorizes service of process on the 

Secretary of State if an unincorporated as- 

sociation fails to appoint a process agent 

or fails to certify the name and address of 

such process agent as prescribed therein, 

but if it complies with the statutory re- 

quirements, service of process against it 

must be made on its designated process 

agent. Melton v. Hill, 251 Ne Creat s4ealL0 

Saye (2d) 687541959). 

Certification to Secretary of State Not 

Required. — No provision of subsection 

(6) of this section requires an unincorpo- 

rated association to certify the name and 

address of its process agent to the Sec- 

retary of State or to file any notice of any 

kind in the office of the Secretary of State. 

Melton v. Hill, 251 N. C. 134, 110 5. E. 

(2d) 875 (1959). 
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Hence, Failure to So Certify Is Insuffi- 

cient Basis for Service on Secretary. —The 

failure of a nonresident unincorporated as- 

sociation to certify to or file with the Sec- 
retary of State the name and address of its 

process agent does not constitute a suffi- 
cient basis for service of process on the 
Secretary of State. Melton v. Hill, 251 N. 

C. 134, 110 S. E. (2d) 875 (1959). 

Nonresident Labor Union.—The finding 
that a labor union had an affiliated local 
union in North Carolina, merely indicated 
an undefined connection between the non- 
resident union and the resident local union. 

It did not show that the union was doing 

business in North Carolina by performing 
acts for which it was formed. Stafford v. 
Wood, 234 N. C. 622, 68 S. E. (2d) 268 

(1951). 

An unincorporated labor union doing 
business in North Carolina by performing 
acts for which it was formed can sue and 
be sued as a separate legal entity in the 

courts of this State, and may be served 
with process in the manner prescribed by 
statute. Martin v. Local 71, International 
Brotherhood of Teamsters, etc., 248 N. C. 
409, 103 S. E. (2d) 462 (1958); Gainey v. 
Local 71, International Brotherhood of 
Teanisters,’ etc; 252) Ne Cs 256211305. 
(2d) 594 (1960). 
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Where, in an action against a labor 
union, it is alleged that defendant union 
had agents in this State and carried on in 
this State the activities for which it was 
organized in representing employees resid- 
ing in this State, but the court fails to find 
any facts in regard to the activities of de- 
fendant union, if any, carried on in this 
State, there are no findings supporting the 
court’s conclusion that the union was not 
doing business in this State. Sizemore v. 
Maroney, 263 N.C. 14, 138 S.E.2d 803 
(1964). 
Evidence was sufficient to support a 

finding that a labor union was doing busi- 
ness in North Carolina by performing 
some of the acts for which it was formed. 
Reverie Lingerie, Inc. v. McCain, 253 N. 
C. 353. 128 S E. (2d) 835 (1963). 
Burden of Showing That Secretary of 

State Did Not Forward Copy of Process. 
—If the Secretary of State did not for- 
ward a copy of the process served upon 
him to defendant labor union, the burden 
was on the union to show it. J. A. Jones 
Constr. Co. v. Local Union 755, etc., 246 
N. C. 481, 98 S. E. (2d) 852 (1957). 

Cited in Beaty v. International Ass’n 
of Heat & Frost Insulators, etc., 248 N. 
C. 170, 102 S. E. (2d) 763 (1958). 

1-98. Service of process by publication and service of process out- Side the State; definition. — As used in G. S. 1-98 through G. S_ 1-108, 
“process” includes summons, order to show cause and any other order or notice 
issued in any action or special proceeding, legal service of which is a requisite 
to the reliet sought. 
c. 334; Rev., s. 442: C. S. 

Editor’s Note. — Session Laws 1953, c. 
919, s. 1, effective July 1, 1953, struck out 
former §§ 1-98 and 1-99, and inserted in 
lieu thereof present §§ 1-98 through 1-99 4, 
For comment on the 1953 act, see 31 N. 
C. Law Rev. 391. 

Service of process by publication is in 
derogation of the common law. Harrison 
v. Hanvey, 265 N.C. 243, 143 S.E.2d 593 
(1965). 

Statute Strictly Construed.—See Jones 
v. Jones, 243 N. C. 557, 91 S. E. (2d) 562 
(1956); Carpenter v. Carpenter, 244 N. C 
286, 93 S. E. (2d) 617 (1956); Bank of 

§ 1-98.1. Service of process by 
outside the State; when allowed. 
service of process outside the State ma 

(Code, ss. 218, 221; 
s. 484; 1947, c. 838; 1949, c. 85; 1953) ic. 019 esee1 ) 

1885, c. 380; 1889, cc. 108, 263; 1895, 

Wadesboro y. Jordan, 252 N. C. 419, 114 
S. E. (2d) 82 (1960). 

Statutes authorizing service of process 
by publication are strictly construed, both 
as grants of authority and in determining 
whether service has been made in confor- 
mity with the statute. Harrison vy. Han- 
vey, 265 N.C. 243, 143 S.E.2d 593 (1965). 

Applied in Accident Indem. Ins. Co. v. 
Johnson, 261 N.C. 778, 136 S.E.2d 95 
(1964). 

Cited in Batts v. United States, 120 F. 
Supp. 26 (1954); Thrush v. Thrush, 246 
N. C. 114, 97 S. E. (2d) 472 (1957). 

publication and service of process 
— Service of process by publication er 
y_ be ordered in the kinds of actions and special proceedings set out in G. S. 1-98.2, with respect to persons described in G S. 1-98.3, upon the filing of the sworn statement required by G. S. 1-98.4. (1953, c. 919, s. 1.) 
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§ 1-98.2. Actions and special proceedings in which service of proc- 

ess may be had by publication or by service of process outside the 

State.—Service of process by publication or service of process outside the State 

may be had in the following kinds of actions and special proceedings: 

(1) Those in which the court has jurisdiction over the real or personal prop- 

erty which is the subject matter of the litigation ; 

(2) Those in which the court by order of attachment granted therein at any 

time prior to judgment secures control over property belonging to the person to 

be served ; 
(3) Those for annulment of marriage, divorce, adoption or custody of a minor 

child, or for any other relief involving the domestic status of the person to be 

served ; 
(4) Those for the purpose of revoking, cancelling, suspending or otherwise 

regulating licenses issued or privileges granted by the State or any political sub- 

division thereof, or by any agency of either, to the person to be served ; and 

(5) Any other actions and special proceedings in rem or quasi in rem in which 

the court has jurisdiction over the res. 

(6) Where the defendant, a resident of this State, has departed therefrom or 

keeps himself concealed therein with intent to defraud his creditors or to avoid 

the service of summons. (1953, c. 919, s. 1; 1957, c. 553.) 

Editor’s Note.—The 1957 amendment so as to authorize service of process on 

added subdivision (6). the nonresident contractor under § 1-104 

Constitutionality. — The great majority (a). Trinity Methodist Church v. Miller, 

of cases have sustained the validity of a 260 N.C. 331, 132 S.E.2d 688 (1963). 

personal judgment recovered against a Subdivision (3) Does Not Authorize 

resident or a domestic corporation upon Judgment for Child Support.—In a divorce 

substituted or constructive service of pro- action, service of process outside the 

cess where he or it could not be personally State under subdivision (3) of this section 

served within the State, and the constitu- does not give the court authority to enter 

tionality of statutes authorizing such ser- judgment against the defendant for the 

vice has generally been sustained so far support of the children. Fleek v. Fleek, 

as residents are concerned. Harrison v. 270 N.C. 736, 155 S.E.2d 290 (1967). 

Hanvey, 265 N.C. 243, 143 S.E.2d 593 Application of Subdivision (6).—Subdi- 

(1965). vision (6) has no application to a nonresi- 

The character of the service usually plays dent of this State. Trinity Methodist 

a determinative role in a decision whether Church v. Miller, 260 N.C.. 331, 132 S.E.2d 

the service will be sustained. Harrison v. 688 (1963). 

Hanvey, 265 N.C. 243, 143 S.E.2d 593 Subdivision (6) applies only where the 

(1965). defendant is a resident of this State and 

Constructive Service upon Nonresident has departed therefrom or keeps himself 

Ineffectual in Action in Personam.—In an concealed therein with intent to defraud 

action in personam constructive service by his creditors or to avoid the service of 

publication, or personal service outside the process. ‘Trinity Methodist Church v. 

State upon a nonresident is ineffectual for Miller, 260 N.C. 331, 132 S.E.2d 688 (1963). 

any purpose. Trinity Methodist Church v. Subdivision (6) can have no application 

Miller, 260 N.C. 331, 132 S.E.2d 688 (1963). when it appears from the complaint that 

A judgment in personam rendered in a defendant is a nonresident or if it does not 

state court against a nonresident upon affirmatively appear that he is a resident 

constructive service cannot be enforced who has left the State for the purpose of 

even in the state where it was rendered. defrauding his creditors and avoiding 

Harrison v. Hanvey, 265 N.C. 243, 143 service of summons. Trinity Methodist 

S.E.2d 593 (1965). Church v. Miller, 260 N.C. 331, 132 S.E.2d 

Action Solely Ex Contractu Is Not 688 (1963). 

within Provisions of Subdivision (1).—An A resident of the State who has de- 

action for breach of contract to rebuild a parted with intent to defraud his creditors 

church organ, the nonresident contractor or to avoid service of process, or a res- 

claiming no interest in the organ nor any ident who keeps himself concealed in the 

lien thereon, is an action solely ex con- State with like intent, is amenable to ser- 

tractu and does not come within the pro- vice of process by publication under sub- 

visions of subdivision (1) of this section division (6) of this section. Harrison v. 
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Hanvey, 265 N.C. 243, 143 S.E.2d 593 
(1965). 

Proof under Subdivision (6).—Since no 
comma separates the two predicates in sub- 
division (6) of this section, the intent to 
defraud creditors or to avoid the service 
of summons must be shown both as to de- 

parture and as to concealment. Harrison v. 
Hanvey, 265 N.C. 243, 143 S.E.2d 593 
(1965). 
What Complaint and Affidavit Must 

Show.—In order to be a valid service of 
process under § 1-104, it must appear by 
affidavit or by verified complaint treated 
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action is within the purview of this section. 
Lane Trucking Co. v. Haponski, 260 N.C. 
514, 133 S.E.2d 192 (1963). 

Description of Real Estate. — Where 
service by publication was obtained under 
provisions of an earlier statute, service was 
held to be questionable because publica- 
tion merely notified defendants that action 
had commenced “concerning real estate, 
of which the superior court of the said 
county has jurisdiction.” Menzel v. Men- 

zel, 250 N. C. 649, 110 S. E. (2d) (338 
(1959). 
Applied in Surratt v. Surratt, 263 N.C. 

as an affidavit, that the requirements of § 466, 139 S.E.2d 720 (1965). 
1-98.4 have been met and that the cause of 

§ 1-98.3. Persons upon whom service of process may be had by 
publication or by service of process outside the State.—(a) Service of 
process by publication or service of process outside the State may be had upon 
any person, natural or corporate, known or unknown, when, after due diligence, 
personal service cannot be had within the State. 

(b) The persons described in subsection (a) of this section shall include, but 
not be limited to, 

(1) Natural persons, whether residents or nonresidents of this State, includ- 
ing infants and incompetents as described in subsections (2) and (3) of G. S. 
1-97 when personal service is had upon the guardian or other person required 
to be served by such subsections, and persons whose existence or identity or resi- 
dence remains unknown; 

(2) Stockholders of corporations or of joint stock companies, even though 
their existence or identity or residence remains unknown, where the action 
against the stockholders of such corporations or joint stock companies is au- 
thorized by law; 

(3) Joint stock associations or other unincorporated associations, even though 
their existence or identity or residence remains unknown; 
_ (4) Any corporation or other legal entity, whether it is foreign, domestic, or 
its domicile is unknown, and whether it is dissolved or existing, including cor- 
porations or other legal entities not known to be dissolved or existing ; 

(5) Any business or operation which has done business or operated under a 
name which includes the word “corporation”, “company”, “incorporated”, “inc.”, 
or any combination thereof, or under a name which indicates or tends to indi- 
cate, that the same may be a corporation or other legal entity. (1953, c. 919, s. 1.) 

Cross Reference.—As to resident de- Applied in Harris v. Upham, 244 N. C. 
fendant in proceeding to condemn school 477, 94 S. E. (2d) 370 (1956). 
site, see § 115-85 and note. 

§ 1-98.4. Affidavit for service of process by publication or service 
of process outside the State; amendment thereof; extension of time for 
pleading. — (a) To secure an order for service of process by publication or 
service of process outside the State, the applicant must file in the office of the 
clerk of the court where the action is brought a statement in his verified pleading 
or separate affidavit, sworn to by the applicant, his agent or attorney, stating: 

(1) That he is a party, or the agent or attorney of a party, to the action or 
special proceeding ; and 

(2) The facts with sufficient particularity to show: That the action or special 
proceeding is one of those specified in G. S. 1-98.2, that a cause of action exists 
against the person to be served or that he is a proper party, and that the action 
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or special proceeding is of such a kind that the court will have jurisdiction upon 
service of process by publication or service of process outside the State; and 

(3) That, after due diligence, personal service cannot be had within the State; 
and 

(b) Where such service is to be had upon a natural person, the verified plead- 
ing or affidavit must state: 

(1) The name and residence of such person, or if they are unknown, that dili- 
gent search and inquiry have been made to discover such name and residence, 
and that they are set forth as particularly as is known to the applicant ; 

(2) That such person is a minor or an incompetent, if such fact is known to 
the applicant. 

(c) Where such service is to be had upon a corporation, the verified pleading 
or affidavit must state: 

(1) The name, domicile, principal place of business of the corporation, whether 
it be foreign or dissolved, and if such facts are unknown, that diligent search and 
inquiry have been made to discover same and that they are set forth in the 
affidavit as particularly as is known to the applicant. 

(2) Whether or not the corporation is qualified to do business in this State, 
unless shown to be a North Carolina corporation. 

(d) Where such service is to be had upon a business or operation doing busi- 
ness or operating under a name which indicates or tends to indicate that the 
same may be a corporation or other legal entity, the verified pleading or affi- 
davit must state: 

(1) The name under which said business or operation has been conducted; 

(2) That after diligent search and inquiry the applicant has been unable to 
ascertain whether or not the organization operating under said name is a cor- 
poration, either foreign or domestic; 

(3) The names and places of residence, if known, of all persons known to 
own an interest in such organization, and whether or not other or unknown per- 
sons may own any interest in such organization; or that, after diligent search 
and inquiry, all persons owning an interest in such organization are unknown 
to the applicant. 

(e) Where such service is to be had upon unknown persons, the verified 
pleading or affidavit must state: 

(1) That the plaintiff believes there are persons who are or may be inter- 
ested in the subject matter of the action or special proceeding whose names are 
unknown to the applicant; and 

(2) Whether said unknown persons are or may be interested as heirs, dev- 
isees. grantees, assignees, lienors, grantors, trustees or otherwise, and the na- 
ture of such interest, if known to the applicant. 

(f) When an affidavit provided for by this section is defective, the judge 
ot clerk may allow the affidavit to be amended and may issue a new order for 
service of process thereon. 

(g) Where an order for publication is sought upon an affidavit instead of a 
verified pleading, the clerk may, on application, by written order extend the time 
for filing the pleading to a day certain, for a period not to exceed twenty (20) 
days from the filing of the affidavit. (1953. c. 919, s. 1.) 

Affidavit Must Allege That Person Requirements of Statute Must Be 
Served Cannot Be Found within State— Strictly Followed.— Where service of sum- 
An affidavit on which publications is pred- mons is made by publication, the require- 
icated is fatally defective in the absence of ments of the statute must be strictly fol- 

an allegation that the person on whom the’ lowed, and everything necessary to dis- 

summons is so served cannot, after due pense with personal service of summons 
diligence, be found within the State. Nash must appear by affidavit. Nash County 
County v. Allen, 241 N. C. 543, 85 S. E. v. Allen, 241 N. C. 543, 85 S. E. (2d) 921 
(2d) 921 (1955). (1955). 
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§ 1-99 

A prerequisite prescribed by statute to 

support an order of service by publica- 

tion is jurisdictional. The omission from 

the pleadings or affidavit of any of the 

required information or averments, on 

which the order for substitute service is 

predicated, is fatal. Jones v. Jones, 243 

N C. 557, 91 S. E. (2d) 562 (1956). 

Compliance with this statute is manda- 

tory. The affidavit or sworn statement 

“That, after due diligence, personal serv- 

ice cannot be had within the State,” is 

jurisdictional. Without it, service outside 

the State is ineffectual to bring the de- 

fendant into court. Temple v. Temple, 

246 N. C. 334, 98 S. E. (2d) 314 (1957). 

The affidavit in compliance with this sec- 

tion is jurisdictional. Lane Trucking Co. v. 

Haponski, 260 N.C. 514, 133 S.E.2d 192 

(1963). 

The affidavit required to support an or- 

der for service of summons by publication 

is jurisdictional. The omission therefrom 

of any of the essential averments on which 

an order for substitute service is predicated 

is fatal. Harrison v. Hanvey, 265 N.C, 243, 

143 S.F.2d 593 (1965). 

Affidavit Must Show Compliance with 

This Section and That Case Comes within 

§ 1-98.2.—In order to be a valid service of 

process under § 1-104, it must appear by 

affidavit or by verified complaint treated 

as an affidavit, that the requirements of 

this section have been met and that the 

cause of action is within the purview of 

§ 1-98.2. Lane Trucking Co. v. Haponski, 

260 N.C. 514, 133 S.E.2d 192 (1963). 

To sustain service upon defendant by 

publication, plaintiff must show: (1) That 

the case is one in which service by publi- 

cation is authorized by statute; and (2) 

that the questioned service has been made 

in accordance with statutory requirements. 

Harrison v. Hanvey, 265 N.C. 243, 143 

S.E.2d 593 (1965). 

To secure an order for service by publi- 

cation, in his affidavit the applicant must 

state, inter alia, in addition to averring 

facts which show the action to be one of 

those specified in § 1-98.2, the name and 

residence of the person to be served; or, if 

they are unknown, that diligent search and 

inquiry have been made to discover such 

name and residence; and that they are set 

forth as particularly as is known to the 

applicant. Harrison v. Hanvey, 265 N.C. 

243, 143 S.E.2d 593 (1965). 

Amicus Curiae Is Not Competent to 

GENERAL STATUTES OF NorTH CAROLINA § 1-99 

Make Affidavit. — An amicus curiae may 

not assume the place of a party in a legal 

action and is not a competent person un- 

der this section to make the jurisdictional 

affidavit for service by publication. Shaver 

v. Shaver, 248 N. C. 113, 102 S. E. (2d) 

791 (1958). 

If no address is known, or has never been 

known, the applicant should so state. 

Harrison v. Hanvey, 265 N.C. 243, 143 

S.E.2d 593 (1965). 

The failure to find defendant at his last 

known address does not eliminate the re- 

quirement that the applicant for an order 

allowing service by publication should set 

out the residence of defendant “as partic- 

ularly as is known to the applicant.” Harri- 

son v. Hanvey, 265 N.C. 243, 143 S.E.2d 

593 (1965). 
It is sufficient if the affidavit states the 

ultimate fact of due diligence substan- 

tially in the language of the statute. 

Brown v. Doby, 242 N. C. 462, 87 S. E. 

(2d) 921 (1955). 

An averment in the words of the statute 

of the ultimate fact, “that, after due dili- 

gence, personal service cannot be had with- 

in the State,’ was a sufficient compliance 

with statutory requirements without stating 

any of the probative, or evidentiary, facts. 

Harrison v. Hanvey, 265 N.C. 248, 143 

S.E.2d 593 (1965). 

Void Service of Process. — Where 

neither the pleadings nor affidavit state 

the residences of respondents to be served 

with process by publication, mor that 

their addresses were unknown, nor that 

they were minors, when this fact is 

known to petitioner, service of process 

based thereon is void. Jones v. Jones, 243 

N C 557, 91 S. E. (2d) 562 (1956). 

Where applicant failed to meet the re- 

quirements of subsection (b) (1) and (2), 

and the record failed to show that the 

clerk of the superior court had mailed the 

copy of notice as required by § 1-99.2 (c), 

the Supreme Court held the purported 

service of process by publication to be fa- 

tally defective and the judgment entered on 

it void. Harrison v. Hanvey, 265 N.C. 243, 

143 S.E.2d 593 (1965). 

Evidence held insufficient to establish 

that defendant kept himself concealed in 

the State in order to avoid service of pro- 

cess. Harrison v. Hanvey, 265 N.C. 2438, 

143 S.E.2d 593 (1965). 

Quoted in Trinity Methodist Church v. 

Miller, 260 N.C. 331, 132 S.E.2d 688 (1963). 

§ 1-99. Order for service of process by publication or service of 

process outside the State.—If the verified pleading or affidavit conforms to 

the requirements of G. 8. 1-98.4, and if it appears to the satisfaction of the 
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judge or clerk that the person to be served cannot, after due diligence, be found 
in the State, the judge or clerk shall, at the election of the plaintiff, either 

(1) Make an order for service of process by publication of the notice pro- 
vided for in G. S. 1-99.2 once a week for four successive weeks in a designated 
newspaper, 
suant to G. S. 1-597; or 

which newspaper must be one qualified for legal advertising pur- 

(2) Make an order for service of process outside the State pursuant to G. S. 
1-104. (Cs Ce be «84: 
s. 443; C. S., s. 485; 1949, c. 20 
Cross Reference.—See note to § 1-98. 

The purpose of publication is to give no- 
tice to the party named in the notice. Har- 
rison v. Hanvey, 265 N.C. 243, 143 S.E.2d 
593 (1965). 
The means employed to give notice 

must be such as one desirous of actually 

informing the absentee might reasonably 
adopt to accomplish it. Harrison v. Han- 

1876-7, c. 241, s. 3; Code, s. 219; 
rem lel oso Ce toe set. | 

1903; co 134; Rev:, 

Publication in an obscure paper or one 
far removed from any location with which 
defendant has ever had any contact will 
not constitute service of summons by pub- 
lication. Harrison v. Hanvey, 265 N.C. 
243, 143 S.E.2d 593 (1965). 

Cited in Menzel v. Menzel, 250 N. C. 

649.4110 SF. (2d) 332. 7(1959); Lane 
Trucking Co. v. Haponski, 260 N.C. 514, 

vey, 265 N.C. 243, 143 S.E.2d 593 (1965). 133 S.E.2d 192 (1963). 

§ 1-99.1. Form of order for service of process by publication or 
service of process outside the State.—An order for service of process by 
publication or service of process outside the State in substantially the following 
form is sufficient: 

STATE OF NORTH CAROLINA 

COUNTY 

ORDER FOR SERVICE OF PROCESS 
(Strike out one of the following) 

BY PUBLICATION 
OUTSIDE THE STATE 

satisfying the requirements of G. S. 1-98.4 

IN THE SUPERIOR COURT 

(Title of action 
or special proceeding) 

(An _ affidavit) 

(A verified pleading) 

having been duly filed herein. and it appearing to the satisfaction of the under- 
signed that (Party to be served) cannot, 
after due diligence, be found in the State, it is now, therefore, 

ORDERED 

That service of process in the above-entitled (action) (special proceeding) 
upon (Party to be served) be made 
(Strike out one of the following) 
By publication in (Newspaper) once a 

week for four successive weeks of the notice issued by the undersigned as pro- 
vided by G. S. 1-99.2. 

By service of process outside the State as provided by G. S. 1-104. 
(Judge) (Clerk) 
Superior Court 

Sia Flo 4.» 's'\ ehiate Pie mis O19) 6 she) SX el 8. el 6, 6 eyelle ve witht! eye 

cle = sie p le lale €.m @ 66 =) \o 6 6 ~ © €'e 6) 6'6. € ewe 0.6 616 '6'@ © 6 & 

ee 

(1953, c. 919, s. 1.) 

§ 1-99.2. Notice of service of process by publication. — (a) The 
judge or clerk who signs the order for service of process by publication provided 
for in G, S. 1-99.1 shall issue a notice of service of process by publication which 
shall 

(1) Designate the court in which the action or special proceeding has been 
commenced and the title of the action or special proceeding ; 
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(2) Be directed to the person to be thus served; 

(3) State either that a pleading seeking relief against the person to be served 

has been filed in the action or special proceeding, or has been required to be 

filed therein not later than a date named in the notice; 

(4) State the nature of the relief being sought; 

(5) Require the person to be served to make defense to such pleading not 

later than a designated date, and notify him that upon his failure to do so the 

party seeking service will apply to the court for the relief sought. 

(b) The date to be designated pursuant to paragraph (5) of subsection (a) 

ot this section shall be the date when, after completion of service of process by 

publication, as provided by G. S. 1-100, the time for answering expires as pro- 

vided by G. S. 1-125. 

(c) The clerk shall mail a copy of the notice of service of process by pub- 

lication to each party whose name and residence or place of business appear in 

the verified pleading or affidavit pursuant to the provisions of G. S. 1-98.4. Such 

copies shall be sent via ordinary mail, addressed to each party at the address of 

such party’s residence or place of business as set forth in the verified complaint 

or affidavit, and shall be posted in the mails not later than five (5) days after 

the issuance of the order for service of process by publication. By certificate at 

the bottom of the order for service of process by publication or by separate cer- 

tificate filed with the order, the clerk shall certify that a copy of the notice of 

service of process by publication has been duly mailed to each party whose name 

and residence or place of business appear in the verified pleading or affidavit, 

giving the date of posting thereof in the mails, and the clerk shall make an ap- 

propriate record thereof in accordance with the provisions of G. S. 2-42. 

Failure on the part of any party to receive a copy of the notice mailed in ac- 

cordance with the provisions hereof shall not affect the validity of the service 

ot process upon such party by publication, and no such copy of the notice need 

be mailed to any party as to whom the verified pleading or affidavit states that 

such party’s residence or place of business is unknown and that diligent search 

and inquiry have been made to discover same. (1953, c. 919, s. 1.) 

When Notice of Service Not Required— of notice as required by subsection (c) of 

This section does not require the clerk to this section, the Supreme Court held the 

mail defendant a copy of notice of service purported service of process by publication 

of process by publication when plaintiff's to be fatally defective and the judgment 

affidavit stated defendant’s residence was entered on it void. Harrison v. Hanvey, 
unknown and diligent search and inquiry 265 N.C. 243, 143 S.E.2d 593 (1965). 
had been made to discover it. Stokes v. Failure of party to receive copy of no- 
Stokes, 260 N.C. 203, 132 S.E.2d 315 tice mailed as required by this section does 

(1963). not invalidate the service of process by pub- 
Failure of Clerk to Mail Notice. — In lication. Harrison v. Hanvey, 265 N.C. 243, 

Harmon v. Harmon, 245 N.C. 83, 95 143 S.E.2d 593 (1965). 
S.E.2d 355 (1956), a judgment was vacated Applied in Ward v. Kolman Mfg. Co., 
for failure of the clerk of the superior 267 N.C. 131, 148 S.E.2d 21 (1966). 
court to mail the notice. Harrison v. Han- Cited in Jones v. Jones, 243 N. C. 557, 
vey, 265 N.C. 243, 143 S.E.2d 593 (1965). 91 S. E. (2d) 562 (1956); Harmon v. 
Where applicant failed to meet the re- Harmon, 245 N C. 83, 95 S. E. (2d) 355 

quirements of § 1-98.4 (b) (1) and (2), (1956); Shaver v. Shaver, 248 N. C. 113, 
and the record failed to show that the clerk 102 §. E. (2d) 791 (1958). 
of the superior court had mailed the copy 
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§ 1-99.3. Form of notice of service of process by publication.—A 
notice of service of process by publication in substantially the following form, 
is sufficient : 

NOTICE OF SERVICE OF PROCESS 
BY PUBLICATION 

STATE OF NORTH CAROLINA 
EN Ay se ce ee COUN LY. 
IN THE SUPERIOR COURT 

(Title of action 
or special 

proceeding ) 

Guerre re ee rete hat ene s ede iie : (Person to be served) 
Take notice that 

A pleading seeking relief Sear you (has been filed) (is required to be filed 
forelater* thans o: vp suck wee 19..) in the above entitled (action) (special 
proceeding). 

The nature of the relief being sought is as follows: 

(State nature) 
You are required to make defense to such pleading not later than .......... 

19.., and upon your failure to do so the party seeking service against you will 
apply to the court for the relief See 

pls < CGe. s s CAV Ober apenas oti et an rea ease 
a tia giiste’ as etieeetieerd soit eis 0/0 0, « (Judge) (Clerk) 

Superior Court 
£1953, c:..919,.s.. 1;) 
Quoted in Harrison v. Hanvey, 265 N.C. 

243, 143 S.E.2d 593 (1965). 

§ 1-99.4. Cost of publication of notice in lieu of personal service.— 
The cost of publishing a notice as provided by G. S. 1-98 through G. S. 1-99.3 
shall be governed by the provisions of G. S. 1-596 relating to legal advertising. 
C1053 6c 9190 fal) 

§ 1-100. When service by publication complete; time for pleading. 
——In the cases in which service by publication is allowed, the sunimons is deemed 
served at the expiration of seven (7) days from the date of the last publication, 
and the party so served is then in court. He shall then have such time there- 
after to make defense as is provided in G. S. 1-125. (C. C. P., s. 88; Code, s. 
227 ; Rev., s. 444; C. S., s. 487; 1939, c. 49, s. 1; 1945, c. 158; 1953, c. 919, s. 2.) 

Editor’s Note.— Applied in Chappell v. Stallings, 237 N 

The 1953 amendment, effective July 1, C. 213, 74 S. E. (2d) 624 (1953). 
1953, rewrote the second sentence. For Cited in Jones v. Jones, 243 N. C. 557, 
comment on amendment, see 31 N. C. 91S. E. (2d) 562 (1956). 
Law Rev. 391. 

§ 1-101. Jurisdiction acquired from service. 
Applied in Walker v. Story, 262 N.C. 

707, 138 S.E.2d 535 (1964). 

§ 1-102. Proof of service.--(a) Proof of service of summons within 

the State may be: 

(1) By the written return of the sheriff or other officer authorized to serve 

the summons showing persona} service thereof; or 

(2) By the acceptance of service in writing signed by the party to be served; 

or 
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(3) By the admission in writing of the party of service on him. 

(b) Proof of service of summons outside the State may be: 

(1) By the written return of a process officer pursuant to the provisions of 
G. S. 1-104; or 

(2) By the written admission or acceptance of service by the party to be 
served, when acknowledged before some person authorized to take such ac- 
knowledgments pursuant to G. S. 47-2. When such admission or acceptance 
includes an express submission to the jurisdiction of the court trying the action, 
it shall constitute a general appearance for all purposes. 

(c) Proof of service by publication may be by affidavit of publication as pro- 
vided by G. S. 1-600. (C. C. P. s. 89; Code, s. 228; Rev., s. 446; C. S., s. 489; 
1O5Th cs L005 vse sl 195341037) 

Editor’s Note.— 

The 1953 amendment, effective July 1, 
1953, rewrote this section. For comment 

on amendment, see 31 N. C. Law Rev. 394. 
Stated in Tyndall v. Triangle Mobile 

Homes, Inc., 264 N.C. 467, 142 S.E.2d 21 
(1965). 

Cited in Shaver v. Shaver. 
118, 102 S. E. (2d) 791 (1958). 

249 Nae 

§ 1-103. Voluntary appearance by defendant. 

Effect of General Appearance.— 

In accord with 1st paragraph in orig- 

inal. See Brittain v. Blankenship, 244 N. 
C. 518, 94 S. E. (2d) 489 (1956); Harmon 
v.) Harmon, 245, Nii CaS3enoo mou Lame) 
355 (1956). 

In accord with 38rd paragraph in original. 

See Hamlet Hospital v. Joint Committee, 

254) Ni (C."673,68 Si Ea (ed)es62n1 952): 

General Appearance Defined. — A gen- 
eral appearance is one whereby the de- 

fendant submits his person to the juris- 
diction of the court by invoking the judg- 
ment of the court in any manner on any 

question other than that of the jurisdiction 

of the court over his person. In re Bla- 
lock, 233 N. C. 493, 64 S. E. (2d) 848, 25 
ACTIC. Re (2d) 8isieGlooins 

Demurrer as General Appearance.—De- 
murrer on the ground that the complaint 
does not state a cause of action or for de- 
fect of parties is a general appearance. 

Murphy v. Murphy, 261 N.C. 95, 134 S.E.2d 
148 (1964). 

Not being entitled to a dismissal of the 
action for want of service of summons, de- 
fendant’s demurrer brings him in by gen- 
eral appearance and waives service of 
process. Murphy v. Murphy, 261 N.C. 95, 
134 S.E.2d 148 (1964). 
The filing of motions for change of 

venue, as a matter of right and for the 
convenience of the witnesses, constituted 

general appearances which gave the gen- 
eral county court the same power over 
the defendant that it would have acquired 

over a resident duly served with sum- 

mons. Waters v. McBee, 244 N. C. 540, 
94 S. E. (2d) 640 (1956). 

Appearance of party under order of court 
for purpose of pretrial examination does 
not amount to a waiver of service of sum- 
mons, since the appearance is not volun- 
tary. B-W Acceptance Corp. v. Spencer, 
268 N.C. 1, 149 S.E.2d 570 (1966). 
Quoted in East Carolina Lumber Co. v. 

West, 247 N. C. 699, 102 S. E. (2d) 248 
(1958). 

§ 1-104. Service of process outside the State. — (a) In all actions 
and special proceedings in which a verified pleading or an affidavit for service 
oft process outside the State has been filed pursuant to G. S. 1-98.4, and an 
order tor such service has been issued pursuant to G. §. 1-99, it shall be suffi- 
cient for service of process outside the State to mail the original and a copy of 
the process, together with a copy of such pleading or affidavit, to the sheriff 
or other process officer of the county or corresponding governmental subdivision 
of the state where the party to be served is located, who shall serve same ac- 
cording to its tenor. Such process shall be directed to the sheriff of the county 
itn which it is issued, and no seal thereon shall be required. 

(b) The process officer who serves the process shall, in making his return, 
use a form of certificate substantially as follows: 
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So AL ASG OL Mt wads ween ate aha fulsrmicla + & »e e.nivisinnss 50 
COUNT Yi ORPAiae edie sa Pe welee evet estes vs 

AFFIDAVIT OF SERVICE OF SUMMONS AND 
CLERK’S CERTIFICATE 

Le ee ile Bete ee sicin 07 iota neritic, OF“ OLNenaprocess:, officer.) 
ies bites a tate isis, Oye acs, 9, ocala Die (County or governmental subdivision) 
being duly sworn, do certify that on the .... day of .............., 19.., I 
served the attached process by delivering a copy thereof to .......escessseceoey 
the party to be served therein named, together with a copy of ............e8- 
(List other papers served). 

nee feos ves tees « CouerTiiLOr otner process. Olicer } 

Die fo oie tes wre ote. lero the. Taitkn certo COLL ts O Lumenti: etiitios oe a. 
(County or governmental Submivision), tate LOls amateas.t.(65,5 RierbaPalareisd afehae 
do certify that said court is a court of record having the seal hereto attached ; 
BT apa toh 6 Soon RE Perris welleknowns 10“ MEcaS ie, aif Poss siciceine (Sheriff or 
other process officer) of said ....... Sg rR. ..-, (County or governmental 
subdivision) and that he has full power and authority to serve any and all legal 
process issuing from courts of this State; that said .......... personally ap- 
peared before me this day and made and subscribed the above affidavit relative 
to service of process on ............, the party to be served therein named. 
Sea tcmem ray: Oleh: cats s creterots gp LLG cine 

(Here affix official seal) 

“Clerk of the ............ Court of 

(County or governmental subdivision) 
SSPALCLOL sama te cectteeaety 

as c. 120; Rev., s. 488; C. S., s. 491; 1943, c. 543; 1945, c. 139; 1953, ci 
919g sas.) 

Editor’s Note. — Co. v. Haponski, 260 N.C. 514, 133 S.E.2d 
The 1953 amendment, effective July 1, 192 (1963). 

1953, rewrote this section. For comment A judgment in personam cannot be 
on amendment, see 31 N. C. Law Rev. rendered against a defendant unless per- 
291. sonal service of process is had upon him 

Constructive Service upon Nonresident within the State or he has accepted service, 

Ineffectual in Action in Personam.—In an fF by general appearance, active or con- 

action in personam constructive service by Structive, has waived service, and personal 
publication, or personal service outside the Service outside the State under this section 
State upon a nonresident is ineffectual for 18 ineffectual to give the court jurisdiction 

any purpose. Trinity Methodist Church v. Ver the person. Trinity Methodist Church 

Miller, 260 N.C. 331, 132 S.E.2d 688 V- Miller, 260 N.C. 331, 132 S.E.2d 688 

(1963); Lane Trucking Co. v. Haponski, (1963). 
260 N.C. 514, 133 S.E.2d 192 (1963). Service Outside State on Nonresident 

Service of process on a nonresident un- in Action for Alimony, Custody and Sup- 

der this section cannot confer jurisdiction port.—A wife may not institute an action 

of the person upon the North Carolina for the custody, support and maintenance 

court so as to enable it to render a valid of the minor children born of the marriage, 

judgment in personam. Lane Trucking Co. and for alimony without divorce, and pro- 

vy. Haponski, 260 N.C. 514, 133 S.E.2d 192 cure an in personam judgment against her 

(1963). nonresident husband by service of process 

How Jurisdiction in Action in Personam on him outside the State, pursuant to the 

Acquired.—Jurisdiction of a party in an provisions of this section. Surratt v. Sur- 

action in personam can only be acquired by ratt, 263 N.C. 466, 139 S.E.2d 720 (1965). 

personal service of process within the ter- What Aff€davit or Verified Complaint 

ritorial jurisdiction of the court, or by ac- Must Show.—In order to be a valid ser- 

ceptance of service, or by general appear- vice of process under this section, it must 

ance, active or constructive. Lane Trucking appear by affidavit or by verified complaint 
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treated as an affidavit, that the require- Applied in Harris v. Upham, 244 N. C. 
ments of § 1-98.4 have been met and that 477. 94 S. E. (2d) 370 (1956); First-Citi- 
the cause of action is within the purview zens Bank & Trust Co v. Barnes, 257 N. 
of § 1-98.2. Lane Trucking Co. v. Hapon- C. 274, 125 S. E. (2d) 437 (1962); In re 
ski, 260 N.C. 514, 133 S.E.2d 192 (1963). Kenan, 262 N.C. 627, 138 S.E.2d 547 (1964). 

§ 1-105. Service upon nonresident drivers of motor vehicles and 
upon the personal representatives of deceased nonresident drivers of 
motor vehicles.—The acceptance by a nonresident of the rights and privileges 
conferred by the laws now or hereafter in force in this State permitting the op- 
eration of motor vehicles, as evidenced by the operation of a motor vehicle by 
such nonresident on the public highways of this State, or at any other place in this 
State, or the operation by such nonresident of a motor vehicle on the public high- 
ways of this State or at any other place in this State, other than as so permitted 
or regulated, shall be deemed equivalent to the appointment by such nonresident 
of the Commissioner of Motor Vehicles, or his successor in office, to be his true 
and lawful attorney and the attorney of his executor or administrator, upon whom 
may be served all summonses or other lawful process in any action or proceeding 
against him or his executor or administrator, growing out of any accident or col- 
lision in which said nonresident may be involved by reason of the operation by 
him, for him, or under his control or direction, express or implied, of a motor 
vehicle on such public highways of this State, or at any other place in this State, 
and said acceptance or operation shall be a signification of his agreement that any 
such process against him or his executor or administrator shall be of the same 
legal force and validity as if served on him personally, or on his executor or 
administrator. 

Service of such process shall be made in the following manner: 

(1) By leaving a copy thereof, with a fee of one dollar ($1.00), in the 
hands of the Commissioner of Motor Vehicles, or in his office. Such 
service, upon compliance with the other provisions of this section 
shall be sufficient service upon the said nonresident. 

(2) Notice of such service of process and copy thereof must be forthwith 
sent by registered mail by plaintiff or the Commissioner of Motor 
Vehicles to the defendant, and the entries on the defendant’s re- 
turn receipt shall be sufficient evidence of the date on which notice 
of service upon the Commissioner of Motor Vehicles and copy of 
process were delivered to the defendant, on which date service on 
said defendant shall be deemed completed. If the defendant refuses 
to accept the registered letter, service on the defendant shall be 
deemed completed on the date of such refusal to accept as determined 
by notations by the postal authorities on the original envelope, and 
if such date cannot be so determined, then service shall be deemed 
completed on the date that the registered letter is returned to the 
plaintiff or Commissioner of Motor Vehicles, as determined by postal 
marks on the original envelope. If the registered letter is not delivered 
to the defendant because it is unclaimed, or because he has removed 
himself from his last known address and has left no forwarding address 
or is unknown at his last known address, service on the defendant shall 
be deemed completed on the date that the registered letter is re- 
turned to the plaintiff or Commissioner of Motor Vehicles. 

(3) The defendant’s return receipt, or the original envelope bearing a 
notation by the postal authorities that receipt was refused, and an 
affidavit by the plaintiff that notice of mailing the registered letter 
and refusal to accept was forthwith sent to the defendant by ordinary 
mail, together with the plaintiff’s affidavit of compliance with the pro- 
visions of this section must be appended to the summons or other 

72 



§ 1-105 1967 CUMULATIVE SUPPLEMENT § 1-105 

process and filed with said summons, complaint and other papers in 
the cause. 

Provided, that where the nonresident motorist has died prior to the commence- 
ment of an action brought pursuant to this section, service of process shall be 
made on the executor or administrator of such nonresident motorist in the same 
manner and on the same notice as if provided in the case of a nonresident 
motorist. 

The court in which the action is pending shall order such continuance as may 
be necessary to afford the defendant reasonable opportunity to defend the action. 
LL gw emo nse lehlOAlvoN36, rs. 4e  1951%"c) 64631953) ce) 796291955. ec 1022: 
1961, c. 1191; 1963, c. 491.) 

Editor’s Note.— 
The 1953 amendment rewrote this sec- 

tion and made it applicable to the personal 

representatives of deceased nonresident 

drivers of motor vehicles. 
The 1955 amendment inserted the words 

“or at any other place in this State” at 
three places in the first paragraph. 

The 1961 amendment added the last sen- 
tence of subdivision (2). 

The 1963 amendment inserted the words 
“because it is unclaimed, or” near the be- 
ginning of the last sentence of subdivi- 
sion (2). 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 372. 

For comment on the 1953 amendment, 

see 31 N. C. Law Rev. 395. 
For brief comment on the 1955 amend- 

ment, see 33 N. C. Law Rev. 530. 

For case law survey on process, see 41 

N. C. Law Rev. 524. 
For case law survey on pleading and 

parties, see 43 N.C.L. Rev. 873 (1965). 
For case law survey on trial practice, see 

43 N.C.L. Rev. 938 (1965). 
Purpose of Section.—The broad purpose 

of this section is to enable a _ resident 
motorist to bring a nonresident motorist, 
who would otherwise be beyond this 

jurisdiction by the time suit could 
be instituted, within the jurisdiction of our 
courts to answer for a negligent injury 
inflicted while the nonresident was using 
the highways of this State. Hart v. Queen 
City Coach Co., 241 N. C. 389, 85 S._E. 
(2d) 319 (1955). 

The evident purpose of this section is to 
extend the State’s judicial power broadly 

to permit North Carolina residents to ac- 

quire jurisdiction over nonresidents who 
may be held responsible for injuries or 

death caused by their automobiles. Davis 

v. St. Paul-Mercury Indemnity Co., 294 F. 
(2d) 641 (1961). 

This section is constitutional, etc.— 

In accord with original. See Davis v. 

Martini, 233 N. C. 351,64 §. E. (2d) 1 
(1951); Ewing v. Thompson, 233 N. C. 
S64 50650 Soeky. (20) 1701951). 
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The fundamental requisites of due pro- 
cess are notice and opportunity to be 
heard, both of which are adequately pro- 
vided for by this section. Derion y. Ellis, 
258 F. Supp. 223 (E.D.N.C. 1966). 

This section has been considered against 
a constitutional background and upheld as 
giving adequate notice to the defendant 
and as a reasonable exercise of jurisdic- 
tion. Denton v. Ellis, 258 F. Supp. 223 
(E.D.N.C. 1966). 
A state may, in the exercise of its po- 

lice power, provide that a nonresident mo- 
torist using its highways shall be deemed 
to have appointed a state official his agent 
to receive service of process in any action 
growing out of such use, if the statute pro- 
vides a proper method for notifying the 
defendant of such service. Denton v. Ellis, 

258 F. Supp. 223 (E.D.N.C. 1966). 
This section does not in any way change 

or amend the law governing the com- 

mencement of actions or the contents of a 
summons. Carolina Plywood Distribs., Inc. 
v. McAndrews, 270 N.C. 91, 153 S.E.2d 770 
(1967). 

It Provides Artificial Method of Serving 
Process.—This section provides a statutory 
and artificial method by which duly issued 
process may be served on nonresident mo- 
torists. Carolina Plywood Distribs., Inc. v. 
McAndrews, 270 N.C. 91, 153 S.E.2d 770 
(1967). 
A narrow interpretation of this section 

would defeat its purpose. Davis v. St. 
Paul-Mercury Indemnity Co., 294 F. (2d) 

641 (1961). 
But Strict Compliance Is Required.— 

The provisions of this section are in der- 
ogation of the common law and must be 

strictly complied with. Carolina Plywood 
Distribs., Inc. v. McAndrews, 270 N.C. 
91, 153 S.E.2d 770 (1967). 

The issuance of a valid summons as 
provided in § 1-89 is necessary for there 
to be compliance with the provisions of 
this section. Carolina Plywood Distribs., 
Inc. v. McAndrews, 270 N.C. 91, 153 

S.E.2d 770 (1967). 
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Essential Meaning of This Section and 
§ 20-71.1 the Same. — Despite differences 
in the wording of this section and § 20- 
71.1, the essential meaning is the same. 

This section requires an affirmative finding 

as to agency, and § 20-71.1 establishes the 
rule that proof of ownership is prima facie 
evidence of such agency. Howard v. Sasso, 
253 Ni 0Ci185)'116 S. ‘H.) (2d) -341 (1960): 

Statutes in Pari Materia.—Sections 20- 
22, 20-37, 20-38 and 20-78, dealing with 

the privilege and responsibilities of per- 

sons operating motor vehicles on the pub- 
lic highways of the State, and this sec- 
tion relating to service of process on a 
nonresident who has committed a tort in 
the operation of a vehicle on the public 
highways of the State, are dealing with 

the same subject matter and must be con- 

sidered in pari materia. Morrisey v. Crab- 

tree, 143 F. Supp. 105 (1956). 

Section 1-89 and this section must be 
construed together and the provisions of 
both strictly complied with. Carolina Ply- 
wood Distribs., Inc. v. McAndrews, 270 

IN Gx 9n) 15320. 2 2077 rOmGLoGy)). 

Section Applies to Action on Judgment 
Entered in Another State.—This section 
applies to an action against an alleged 
joint tort-feasor based upon judgments 
entered in courts of other states, arising 
from an accident in this State. Carolina 
Coach Go, v. .Cox;/337 Eied 401 (4th ieirc 
1964). 

Purpose and Effect of 1953 Amendment. 
—The 1953 amendment to this section au- 

thorizes service of process on and the main- 
tenance of an action against a foreign ad- 
ministrator of a nonresident driver fatally 

injured in a collision in this State to re- 
cover for the alleged negligent operation 
of the vehicle by the nonresident. Franklin 
v. Standard Cellulose Prods., Inc., 261 
N.C. 626, 185 S.E.2d 655 (1964). 

Except for changes in respect of the 
manner of service, it seems clear that the 
authorization of an uction and service of 
process upon nonresident drivers of motor 

vehicles and upon the personal representa- 
tives of deceased nonresident drivers of 
motor vehicles was the only purpose and 

significant effect of the 1953 amendment. 
Franklin v. Standard Cellulose Prods., 
Inc., 261 N.C. 626, 135 S.E.2d 655 (1964). 
An action authorized by this section as 

amended in 1953 is an exception to the 
general rule stated in Cannon v. Cannon, 
228 N.C. 211, 45 S.E.2d 34 (1947). Frank- 

lin v. Standard Cellulose Prods., Inc., 261 

N.C. 626, 185 S.E.2d 655 (1964). 
The legislature, in the 1955 amendment, 

did not intend to enlarge and extend the 
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meaning of the words “motor vehicle”; it 
intended only to broaden the area of such 
vehicular operation to include private ways 
and places on land not within the con- 
fines of public highways. The amendment 
does not undertake to change the type of 
vehicle, but merely enlarges the sphere of 
its operation. Byrd v. Piedmont Aviation, 
Inc., 256 N. C. 684, 124 S. E. (2d) 880 
(1962). 
Which Involves Only Motor-Driven De- 

vices Used in Travel by Land.—The or- 
dinary, popular and common acceptance of 
the term “motor vehicle” has no relation 

to machines used in travel by air; it in- 
volves only motor-driven devices used in 
travel by land. Byrd v. Piedmont Avia- 
tions ncy 256m New G25684.aelc4 a oem (2d) 

880 (1962). 

An airplane is not a “motor vehicle” 
within the purview of this section. Byrd 
v. Piedmont Aviation, Inc., 256 N. C. 684, 
124 S. E. (2d) 880 (1962). 

Neither Ownership nor Physical Pres- 
ence Is Necessary.—By the express lan- 
guage of this section, the operation of a 
motor vehicle by a nonresident on the 
highways is the equivalent of the appoint- 
ment of the Commissioner of Motor Ve- 
hicles as process agent for the nonresident. 
Neither ownership nor physical presence 

in the motor vehicle is necessary for valid 
service. It is sufficient if the nonresident 
had the legal right to exercise control at 

the moment the asserted cause of action 
arose. Pressley v. Turner, 249 N. C. 102, 
105 S. E. (2d) 289 (1958). 
Under this section, the ownership or 

lack of ownership by the nonresident 
defendant of the motor vehicle involved in 
the accident is of no legal consequence in 

so far as his amenability to constructive 
service of process is concerned. Davis v. 

Martini, 233). N.,C.851,°64..55 43d) 
(1951). 

State May Assert Jurisdiction over 
Owner as Well as Driver.—The State has 
a strong interest in being able to provide 
a convenient forum where its citizens may 
be able to seek, from the owner as well 

as from the actual operator, compensation 
for injuries that will often be extremely 
serious. Jurisdiction over the driver who 
inflicted the injury does not exhaust the 
State’s interest; it is not pushing the 
matter too far to recognize that the State 
may also assert the jurisdiction of its 
courts over the owner who placed the ve- 

hicle in the driver’s hands to take it onto 
the State’s highways. Davis v. St. Paul- 
Mercury Indemnity Co., 294 F. (2d) 641 

(1961). 
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Ownership of property, particularly that 
which is capable of inflicting serious in- 
jury, may fairly be coupled with an obliga- 
tion upon the owner to stand suit where 
the property is or has been taken with his 
consent. Davis v. St. Paul-Mercury Indem- 
nity Co., 294 F. (2d) 641 (1961). 

Car Must Be under Control of Nonresi- 
dent Defendant.— 

In accord with 1st paragraph in original. 

See Howard v. Sasso, 253 N. C. 185, 116 S. 
E. (2d) 341 (1960). 

This section provides for constructive 
service of process upon a nonresident de- 
fendant in either of the following situa- 

tions: 1. Where the nonresident was per- 

sonally operating the vehicle 2. Where the 
vehicle was being operated for the non- 
resident, or under his control or direction, 

express or implied. Davis v. Martini, 233 
We Ag 361,2 6405; (Ey (2d)) 191951) 
To sustain service of process under this 

section there must be a finding to the ef- 
fect that the owner’s motor vehicle, on the 

occasion of the collision, was being oper- 
ated “for him, or under his control or di- 

rection.” Howard v. Sasso, 253 N. C. 185, 
116 S. E. (2d) 341 (1960). 
But Owner May Be Presumed to Have 

Right of Control—An automobile owner 
may not unreasonably be presumed to have 
a right to exercise control. Davis v. St. 
Paul-Mercury Indemnity Co., 2v4 F. (2d) 
641 (1961). 

And Unlikelihood that He Will Exercise 
It Is Immaterial.—The unlikelihood that 
the owner will in fact exercise his legal 

right to control the operation of the auto- 
mobile is immaterial. Davis v. St. Paul- 
Mercury Indemnity Co., 294 F. (2d) 641 

(1961). 

The words “express or implied” suggest 
only a minimal connection between the 
driver and the owner, which is satisfied if 

the owner has a legal right to control the 
operation of the automobile. Davis v. St. 
Paul-Mercury Indemnity Co., 294 F. (2d) 
641 (1961). 
Owner Need Not Be Physically in a 

Position to Direct Driver.—This section 
does not require that the owner be phys- 
ically in a position to direct the driver’s 
every move. Davis v. St. Paul-Mercury In- 
demnity Co., 294 F. (2d) 641 (1961). 

Driver Need Not Be Acting for Pe- 
cuniary Benefit of Owner.—This section 
does not require that the driver be acting 
for the pecuniary benefit of the owner. 
Davis v. St. Paul-Mercury Indemnity Co., 
294 F. (2d) 641 (1961). 

The “family purpose” doctrine is not 
determinative in interpreting this section 
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where “control or direction” are the stand- 
ards. Davis v. St. Paul-Mercury Indem- 
nity Co., 294 F. (2d) 641 (1961). 

Residence of defendant at time of acci- 
dent controls the application of this sec- 
tion and §§ 1-105.1 and 1-107 under fed- 
eral Rule 4 (d) 7. Denton y. Ellis, 258 F. 
Supp. 223 (E.D.N.C. 1966). 

Section 1-105.1 makes this section appli- 
cable to residents of the State who leave 
and remain without the State subsequent 

to an accident. Denton v. Ellis, 258 F. 
Supp. 223 (E.D.N.C. 1966). 
The method of serving process on a non- 

resident provided in this section and § 1- 
106 was ineffective to obtain service of 
process on a citizen and resident of this 

State while such citizen was residing tem- 
porarily outside the State, or is in the 

armed services of the United States and 
stationed in another state or foreign coun- 
try. Foster v. Holt, 237 N. C. 495, 75 S. E. 
(2d) 319 (1953), decided prior to enact- 
ment of § 1-105.1. 

Member of Armed Services Stationed 
Here under Military Orders. — The evi- 
dence tended to show that a member of 
the armed services, accompanied by his 

wife, was stationed in this State under 
military orders at the time of the accident 

in suit, that prior to his entry into service 
he was a resident of another state, and that 

at the time of the service of summons both 

had moved to another state incident to 
his orders, without evidence that they were 

in this State for any purpose other than 
that contemplated by his military service 
or that they ever formed any intention of 
making this State their place of residence, 
is held sufficient to support the trial court’s 
finding of fact that at the time of the 
accident they were nonresidents so as to 

subject them to service of summons under 

this section. Hart v. Queen City Coach 
Colac ia Na Cins89esh «Soe By (2d)s 319 
(1955). 

Family-Purpose Automobile Operated 
by Son of Owner.—A family-purpose au- 

tomobile, owned by a resident of Canada, 

and operated by her son on a public high- 
way in this State, is operated for the owner, 
or under her control or direction, express 

or implied, within the purview of this sec- 

tion. Ewing v. Thompson, 233 N. C. 564, 
65S Hat (2d) elt G95n): 

Resident of Canada Is “Nonresident”.~— 
A resident of Canada, operator of an auto- 
mobile involved in an accident on a public 
highway in this State, is a “nonresident” 

within the purview of this section. Ewing 
v. Thompson, 233 N. C. 564, 65 S. E. (2d) 
17 (1951). 
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Public Highways Include Public 
Streets — When the legislature authorized 
the service of process on a nonresident in 
an action for damages growing out of an 
accident occurring on the public highways 
of North Carolina, it covered accidents 

on public streets as well as public roads, 
for both are public highways. Morrisey 
v. Crabtree, 143 F. Supp. 105 (1956). 

The summons must command the sher- 
iff or other proper officer to summons the 
defendant or defendants. Carolina Ply- 
wood Distribs., Inc. v. McAndrews, 270 
N.C. 91; 153 S$.B.2d 770 (1967). 
Where the summons commanded the 

sheriff to summons the Commissioner of 
Motor Vehicles only and did not command 
the sheriff to summons the defendants at 
all and the Commissioner duly mailed a 
copy to the nonresident defendants, the 
nonresidents were not summoned and the 
court had no jurisdiction in the absence of 
a general appearance by them. Carolina 
Plywood Distribs., Inc. v. McAndrews, 270 
N,C..91, 163 .S.E,.2d 7705(1967). 

Meaning of Subdivision (2).—The pro- 
vision in subdivision (2) of this section 
making the defendant’s return receipt “suf- 
ficient evidence of the date on which no- 
tice of service upon the Commissioner of 
Motor Vehicles and copy of process were 
delivered to the defendant,’ does not mean 

that all that is required to effect service 
upon a nonresident motorist is the return 

of a receipt for registered mail signed by 
the defendant. This provision did not re- 
place the statutory scheme for substituted 

service; rather, it merely provided a con- 
clusive means of determining when that 
service had been accomplished. Service 
is still to be made “by leaving” the pro- 
cess with the Commissioner of Motor Ve- 
hicles. Byrd v. Pawlick, 362 F.2d 390 (4th 
Cir. 1966). 

Hence, where, apparently through in- 
advertence, the order for service of pro- 
cess upon a nonresident motorist under 
this section was directed to the sheriff of 
one county, but was forwarded by the 
plaintiff’s attorneys to the sheriff of an- 
other county and by him served upon the 

Commissioner of Motor Vehicles, service 
was insufficient, notwithstanding that no- 
tice of service of process upon the Com- 
missioner and a copy thereof did reach the 
defendant by registered mail as required 
by subdivision (2) of this section. Byrd v. 
Pawlick, 362 F.2d 390 (4th Cir. 1966). 

Refusal to Accept Registered Mail.—A 
default judgment will not be vacated 
where nonresident defendants knew plain- 
tiff was injured by a truck owned and 
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operated by them, and was demanding 
damages, where they refused to accept 
registered mail in order to avoid service. 

Morrisey v. Crabtree, 143 F. Supp. 105 
(1956). 

Service under Federal Rule.—If the re- 
quirements of this section and § 1-105.1 are 
met, service under Rule 4 of the federal 

Rules of Civil Procedure is valid. Denton 
va PHllis,! $268. ReisSupp. 223 CRD NC. 
1966). 

Section 1-108 Unavailable to Motorist 
Served under This Section.—See note to 
§ 1-108. 
Amendment of Process and Pleading.— 

When the procedural requirements of this 
section are strictly complied with, the 
process and pleading are subject to amend- 
ment in accordance with general rules. 
Carolina Plywood Distribs., Inc. v. McAn- 
drews, 270 N.C. 91, 153 S.E.2d 770 (1967). 

Service Held Sufficient.— 
Where defendant refused to accept a 

copy of the complaint and summons, be- 
cause the word “Jr.” was not included af- 
ter his name, the Supreme Court held that 
the suffix, “Jr.” is no part of a person’s 
name; it is a mere descriptio personae; 
names are to designate persons, and where 
the identity is certain a variance in the 

name is immaterial. Sink v. Schafer, 266 
N.C. 347, 145 S.E.2d 860 (1966). 

Finding of Nonresidence Conclusive on 
Appeal.—The finding of the trial court that 

defendants were nonresidents on the date 
of the automobile collision in suit, and 
were, therefore, subject to service under 
this section, is conclusive on appeal if such 
finding is supported by evidence. Hart v. 
Queen City Coach Co., 241 N. C. 389, 85 
S. E. (2d) 319 (1955). 

Evidence Sufficient to Show Control by 
Nonresident. — See Davis v. Martini, 233 

IN Co73515, 6455.0 (ed ela op loe 

Findings of Fact Sufficient to Support 

Service under This Section—See Wéin- 
borne v. Stokes, 238 N. C. 414, 78 S. E. 
(2d) 171 (1953). 

Motion to Quash Service Denied. — 
Where, in an action against a nonresident 
bus owner to recover for the negligent 

operation of a bus in this State, service on 
the nonresident was had by service on the 
Commissioner of Motor Vehicles, the non- 
resident’s motion to quash the service 
should be denied when the nonresident of- 
fered no evidence in support of its allega- 
tions that it had leased the bus to be op- 
erated solely by and under the exclusive 
control of a resident corporation and under 
the resident corporation’s franchise right. 
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Israel v. Baltimore & A.R.R., 262 N.C. 83, Cited in Nationwide Mut. Ins. Co. v. 

136 S.E.2d 248 (1964). Roberts, 261 N.C. 285, 134 S.E.2d 654 

Applied in Todd v. Thomas, 202 F. (1964). 

Supp. 45 (1962). 

§ 1-105.1. Service on residents who establish residence outside the 

State and on residents who depart from the State. The provisions of § 

1-105 of this chapter shall also apply to a resident of the State at the time of the 

accident or collision who establishes residence outside the State subsequent to the 

accident or collision and to a resident of the State at the time of the accident or 

collision who departs from the State subsequent to the accident or collision and re- 

mains absent therefrom for sixty (60) days or more, continuously whether such 

absence is intended to be temporary or permanent. (1955 c. 232.) 

Cross Reference.—See note to § 1-105. were given. Denton v. Ellis, 258 F. Supp. 

Domicile in the State is alone sufficient 223 (E.D.N.C. 1966). 

to bring an absent defendant within the Cited in Nationwide Mut. Ins. Co. v. 

reach of the State’s jurisdiction for pur- Roberts, 261 N.C. 285, 134 S.E.2d 654 

poses of a personal judgment by means of (1964); Harrison v. Hanvey, 265 NEC: 

appropriate substituted service, provided 243, 143 S.E.2d 593 (1965); Byrd v. Paw- 

proper notice and opportunity for hearing lick, 362 F.2d 390 (4th Cir. 1966). 

§ 1-106. Record of such processes; delivery of return. 

Cited in Foster v. Holt, 237 N. C. 495, mont Aviation, Inc., 256 N. C. 684, 124 S. 

75 S. E. (2d) 319 (1953); Byrd v. Pied- E. (2d) 880 (1962). 

§ 1-107. Alternative method of service upon nonresident defen- 

dants. 
Residence of defendant at time of acci- Rule 4 (d) 7%. Denton v. Ellis, 258 F, 

dent controls the application of §§ 1-105 Supp. 223 (E.D.N.C. 1966). 

and 1-105.1 and this section under federal 

§ 1-107.2. Service upon nonresident operators of watercraft and 

upon their personal representatives.— (a) The operation, navigation or main- 

tenance by a nonresident or nonresidents of a boat, ship, barge or other watercraft 

in the State, either in person or through others, and the acceptance thereby by such 

nonresident or nonresidents of the protection of the laws of the State for such 

watercraft, or the operation, navigation or maintenance by a nonresident or non- 

residents of a boat, ship, barge or other watercraft in the State, either in person or 

through others, other than under the laws of the State, shall be deemed equivalent 

to an appointment by each such nonresident of the Secretary of State or his suc- 

cessor in office, to be the true and lawful attorney of each such nonresident and the 

true and lawful attorney of the executor or administrator of each such nonresident 

for service of process, upon whom may be served all lawful process in any suit, 

action or proceeding against such nonresident or nonresidents growing out of any 

accident or collision in which such nonresident or nonresidents may be involved 

while, either in person or through others, operating, navigating, or maintaining a 

boat, ship, barge or other watercraft in the State; and such acceptance or such 

operating, navigating or maintaining in the State of such watercraft shall be a 

signification of each such nonresident’s agreement that any such process against 

him or his administrator or executor which is so served shall be of the same legal 

force and effect as if served on him personally. 

(b) Service of such process shall be made in the following manner: 

(1) By leaving a copy therefor, with a fee of one dollar ($1.00) in the hands 

of the Secretary of State, or in his office. Such service, upon com- 

pliance with the other provisions of this section shall be sufficient serv- 

ice upon said nonresident. 

(2) Notice of such service of process and copy thereof must be forthwith sent 

by registered mail by plaintiff or the Secretary of State to the defend- 

ant, and the entries on the de{endant’s return receipt shall be sufficient 
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evidence of the date on which notice of service upon the Secretary of 
State and copy of process were delivered to the defendant, on which 
date service on said defendant shall be deemed completed. If the de- 
fendant refuses to accept the registered letter, service on the defendant 
shall be deemed completed on the date of such refusal to accept as de- 
termined by the notations by the postal authorities on the original en- 
velope, and if such date cannot be so determined, then service shall 
be deemed completed on the date that the registered letter is returned 
to the plaintiff or the Secretary of State, as determined by the postal 
marks on the original envelope. 

(3) The defendant’s return receipt, or the original envelope bearing a nota- 
tion by the postal authorities that receipt was refused, and an affidavit 
by the plaintiff that notice of mailing the registered letter and refusal 
to accept was forthwith sent to the defendant by ordinary mail, to- 
gether with the plaintiff's affidavit of compliance with the provisions 
of this section must be appended to the summons or other process and 
filed with said summons, complaint and other papers in the cause. 

Provided, that where the nonresident watercraft operator has died prior to the 
commencement of an action brought pursuant to this section, service of process 
shall be made on the executor or administrator of such nonresident watercraft 
operator in the same manner and on the same notice as if provided in the case of a 
nonresident watercraft operator. 

The court in which the action is pending shall order such continuance as may 
be necessary to afford the defendant reasonable opportunity to defend the action. 

(c) The provisions of this section shall also apply to a resident of the State at 
the time of the accident or collision who establishes residence outside the State 
subsequent to the accident or collision and to a resident of the State at the time 
of the accident or collision who departs from the State subsequent to the accident 
or collision and remains absent therefrom for sixty (60) days or more, contin- 
uously, whether such absence is intended to be temporary or permanent. 

(d) The provisions of this section shall not apply to any boat, ship, barge, 
or other watercraft having a valid marine document issued by the United States 
or a foreign government. (1961, cc. 661, 1202.) 

Editor’s Note.—Session Laws 1961, c. 

1202, added subsection (d). 

§ 1-107.3. Service upon nonresident operators of aircraft and up- 
on their personal representatives.—(a) The operation, navigation or main- 
tenance by a nonresident or nonresidents of an airplane, helicopter, glider, dirigi- 
ble, blimp, balloon, or other aircraft in the State, either in person or through 
others, and the acceptance thereby by such nonresident or nonresidents of the 
protection of the laws of the State for such aircraft, or the operation, navigation 
or maintenance by a nonresident or nonresidents of an airplane, helicopter, 
glider, dirigible, blimp, balloon, or other aircraft in the State, either in person 
or through others, other than under the laws of the State, shall be deemed 
equivalent to an appointment by each such nonresident of the Secretary of State 
or his successor in office, to be the true and lawful attorney of each such nonresi- 
dent and the true and lawful attorney of the executor or administrator of each 
such nonresident for service of process, upon whom may be served all lawful 
process in any suit, action or proceeding against such nonresident or nonresi- 
dents growing out of any accident or collision in which such nonresident or 
nonresidents may be involved while, either in person or through others, operat- 
ing, navigating, or maintaining an airplane, helicopter, glider, dirigible, blimp, 
balloon, or other aircraft in the State; and such acceptance or such operation, 
navigating or maintaining in the State of such aircraft shall be a signification of 
each such nonresident’s agreement that any such process against him or his admin- 
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istrator or executor which is so served shall be of the same legal force and 

effect as if served on him personally. 

(b) Service of such process shall be made in the following manner: 

(1) By leaving a copy therefor, with a fee of one dollar ($1.00) in the 

hands of the Secretary of State, or in his office. Such service, upon 

compliance with the other provisions of this section shall be sufficient 
service upon said nonresident. 

(2) Notice of such service of process and copy thereof must be forthwith 

sent by registered mail by plaintiff or the Secretary of State to the 

defendant, and the entries on the defendant’s return receipt shall be 

sufficient evidence of the date on which notice of service upon the 

Secretary of State and copy of process were delivered to the defend- 

ant, on which date service on said defendant shall be deemed com- 

pleted. If the defendant refuses to accept the registered letter, serv- 

ice on the defendant shall be deemed completed on the date of such 
refusal to accept as determined by the notations by the postal au- 
thorities on the original envelope, and if such date cannot be so de- 
termined, then service shall be deemed completed on the date that 

the registered letter is returned to the plaintiff or the Secretary of 

State as determined by the postal marks on the original envelope. 

(3) The defendant’s return receipt, or the original envelope bearing a no- 

tation by the postal authorities that receipt was refused, and an af- 

fidavit by plaintiff that notice of mailing the registered letter 

and refusal to accept was forthwith sent to the defendant by ordi- 

nary mail, together with the plaintiff's affidavit of compliance with 

the provisions of this section must be appended to the summons or 

other process and filed with said summons, complaint and other pa- 

pers in the cause. 

Provided, that where the nonresident aircraft operator has died prior to the 

commencement of an action brought pursuant to this section, service of proc- 

ess shall be made on the executor or administrator of such nonresident aircraft 

operator in the same manner and on the same notice as if provided in the case 

of a nonresident aircraft operator. 
The court in which the action is pending shall order such continuance as may 

be necessary to afford the defendant reasonable opportunity to defend the ac- 

tion. 

(c) The provisions of this section shall also apply to a resident of the State 

at the time of the accident or collision who establishes residence outside the 

state subsequent to the accident or collision and to a resident of the State at 

the time of the accident or collision who departs from the State subsequent to 

the accident or collision and remains absent therefrom for sixty (60) days or 

more, continuously, whether such absence is intended to be temporary or perma- 

nent. (1963, c. 1088.) 

§ 1-108. Defense after judgment on substituted service. 

Legislative Policy—This section is in- through 1-107.1.—This section having re- 

dicative of legislative policy not to bar ferred to service under §§ 1-104 through 

claimants to a fund by service of process 1-107.1 in which relief could be granted 

by publication, when they may be ac- before judgment, and omitted service un- 

corded their just rights without injuriously der these sections in the clause for relief 

affecting innocent parties. American after judgment, and having made the lat- 

Bridge Division United States Steel Corp. ter clause applicable to service against 

v. Brinkley, 255 N.C. 162, 120 S. E. (2d) whom publication is ordered, the conclu- 

529 (1961). sion is inescapable that the relief after 

Relief After Judgment Not Available judgment was not available to persons 

to Persons Served Under §§ 1-104 served under §§ 1-104 through 1-107.1, 
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Morrisey v. Crabtree, 143 F. Supp. 105 
(1956). 

This section, in respect of relief after 
judgment, applies only when the service 
is by publication, and therefore is unavail- 
able to a nonresident motorist served un- 
der § 1-105, which provides that such serv- 
ice shall be of the same legal force as per- 
sonal service. Franks v. Jenkins, 247 N. 
C. 586, 101 S. E. (2d) 423 (1958). 

Section Relates Only to Defendant 
against Whom Publication Is Ordered.— 

GENERAL STATUTES OF NorTH CAROLINA § 1-111 

By express language this section relates 
only to “the defendant against whom pub- 

lication is ordered,” and to give the statute 
an interpretation contrary to its express 

language. binding on one not within the 
class named in the order of publication, 
would render it void as violative of Const., 
Art. I, § 17. Sutton v. Davenport, 258 N. 
C. 27, 128 S. E. (2d) 16 (1962). 

Applied in Harris v. Chapman, 238 N. 
C. 308, 77 S. E. (2d) 658 (1953). 

ARTICLE 9, 

Prosecution Bonds. 

§ 1-109. Plaintiff’s, for costs.—At any time after the issuance of sum- 
mons, the clerk or judge, upon motion of the defendant, shall require the plaintiff 
to do one of the following things and the failure to comply with such order within 
thirty days from the date thereof shall constitute grounds for dismissal of such 
civil action or special proceeding: 

(1) Give an undertaking with sufficient surety in the sum of two hundred 
dollars, with the condition that it will be void if the plaintiff pays the 
defendant all costs which the latter recovers of him in the action. 

(2) Deposit two hundred dollars with him as security to the defendant for 
these costs, in which event the clerk must give to the plaintiff and 
defendant a certificate to that effect. 

(3) File with him a written authority from a judge or clerk of a superior 
court, authorizing the plaintiff to sue as a pauper: Provided, how- 
ever, that the requirements of this section shall not apply to the State 
of North Carolina or any of its agencies, commissions or institutions, 
or to counties, drainage districts, cities and towns; provided, further, 
that the State of North Carolina or any of its agencies, commissions 
or institutions, and counties, drainage districts, cities and towns may 
institute civil actions and special proceedings without being required 
to give a prosecution bond or make deposit in lieu of bond. (R. 6 

ce. S1,:s..40 30 (GP. s.87 1): (Coders 120923 Reversi 450 = Ca entos: 
1935, c. 398; 1949, c. 53; 1955, c. 10, s. 1; 1957, c. 563; 1961, c. 989.) 

Local Modification.— Mecklenburg: 1955, 
c. 877; Union: 1961, c. 506. 

Editor’s Note.—The 1955 amendment 
inserted in subsection (3) the references to 
“the State of North Carolina or any of 
Its agencies, commissions or institutions.” 
Section 2 of the amendatory act made it 
applicable to pending litigation, and pro- 
vided that all actions or proceedings here- 

tofore instituted by the State or its agen- 
cies shall be valid as if its provisions had at 
all times been the law of the land. 

The 1957 amendment inserted 
age districts” after “counties” in 
five and seven of subsection (3). 
The 1961 amendment rewrote the part 

of this section preceding subdivision 1. 

“drain- 

lines 

§ 1-111. Defendant’s, for costs and damages in actions for land. 

Purpose of Section.— 

The plain purpose of this section is to 

assure the plaintiff that he will suffer no 

damages during such period as he may be 

wrongfully deprived of possession Morris 
v. Wilkins, 241 N. C. 507, 85 S. E. (2d) 
892 (1955). 
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The word “defendant” was not intended 
to comprehend the State or its agencies. 
Kistler v. City of Raleigh, 261 N.C. 775, 
136 S.E.2d 78 (1964). 
A municipality is not required to file 

bond in defending an action for the posses- 
sion of real property, since this section 
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does not apply to the State or its agencies. 
Kistler v. City of Raleigh, 261 N.C. 775, 
136 S.E.2d 78 (1964). 
Failure to Give Undertaking—When No 

Objection Made.— 
See Rich v. Norfolk Southern Ry. Co., 

244 N. C. 175, 92 S. E. (2d) 768 (1956). 
Same— Waiver.— 
In accord with original. See Sisk v. Per- 

kins, 264 N.C. 43, 140 S.E.2d 753 (1965). 
The provisions of this section and § 1- 

112 are subject to be waived unless 

seasonably insisted upon by the plaintiff. 
Motley v. Thompson, 259 N. C. 612, 131 

S. E. (2d) 447 (1963). 
The statutory requirement of bond in ac- 

tions in ejectment may be waived, and 
therefore in plaintiffs’ action in trespass in 
which defendants file a counterclaim in 
ejectment, judgment by default in favor of 
defendants on the counterclaim for want 
of a bond is properly set aside when 
plaintiffs file a reply to the counterclaim 
and raise no objection based on want of 

bond unti] some weeks thereafter when, 

without notice to plaintiffs, they move for 
default judgment before the clerk. Motley 

v. Thompson, 259 N. C. 612, 131 S. E. (2d) 

447 (1963). 
Sufficiency of Bond Is “Matter Included 

in the Action”.—See note under § 1-294 
The bond required by this section does 

not apply to a defendant who is not in 
possession of the land in controversy. 
Hence, this section does not apply to an 
action by a plaintiff in possession to re- 

§ 1-112. Defense without bond. 
Cited in Morris v. Wilkins, 241 N. C. 

507, 85 S. E. (2d) 892 (1955); Sisk v. Per- 
kins, 264 N.C. 43, 140 S.E.2d 753 (1965). 
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move a cloud from his title. Nor does it 
apply to an action to establish a parol 
trust and to have defendant render an 
accounting as mortagee in possession. 
Nor does it apply to a special proceeding 
under G. S. § 38-1 et seq. to establish the 
location of a boundary line. The decisions 
point towards a restriction of its applica- 

tion to actions in ejectment, the defendant 
being in possession when the action is 
commenced. Morris v. Wilkins, 241 N. C. 
507, 85 S. E. (2d) 892 (1955). 

This section and § 1-112 do not apply 
unless the party against whom relief is de- 
manded is in possession of the property, 
and therefore when motion to strike a 
cross action on ground of want of bond is 

denied, it will be assumed, in the absence 
of findings of record, that the court found, 
in accordance with allegations in the pleaa- 
ings, that the parties against whom the re- 
lief was demanded were not in possession. 

Motley v. Thompson, 259 N. C. 612, 131 
S. E. (2d) 447 (1963). 

Bond Not Required in Absence of Alle- 
gation That Defendant Is in Actual 
Possession.—1n an action for damages for 
trespass upon realty in which there is no 

allegation to the effect that the defendant 

is in actual possession of the property or 
any part thereof, the defendant is not 

required to post bond before answering, 

as required by this section and § 1-211, 

subsection 4. Wilson v. Chandler, 238 N. 

C. 401, 78 S. E. (2d) 155 (1953). 

ArTICLE 10. 

Joint and Several Debtors. 

§ 1-113. Defendants jointly or severally liable. 

At common law in actions ex contractu, 
the general rule is, if the contract be joint, 

the plaintiff must sue all the persons who 

either expressly or by implication of law 
made the contract. North State Fin. Co. 

v. Leonard, 263 N.C. 167, 139 S.E.2d 356 

(1964). 

Subdivision 1 applies to obligations that 

are joint only, not to obligations that are 

joint and several. North State Fin Co. v. 

Leonard, 263 N.C. 167, 139 S.E.2d 356 

(1964). 

81 

Partners—In General.— 

While a creditor and also each partner 

has a right to demand that partnership 

(joint) property be applied to the satisfac- 

tion of partnership debts, each partner is 

severally bound to the creditor for the full 

amount of his claim. North State Fin. Co. 

v. Leonard, 263 N.C. 167, 139 S.E.2d 356 

(1964). 
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§ 1-114. Summoned after judgment; defense. 
This section applies to obligations that Leonard, 263 N.C. 167, 139 S.E.2d 356 

are joint only, not to obligations that are (1964). 

joint and several. North State Fin. Co. v. 

§ 1-115. Pleadings and proceedings same as in action. 
This section applies to obligations that Leonard, 263 N.C. 167, 139 S.E.2d 356 

are joint only, not to obligations that are (1964). 
joint and several. North State Fin. Co. v. 

ARTICLE 11. 

Lis Pendens. 

§ 1-116. Filing of notice of suit.—(a) Any person desiring the benefit 
of constructive notice of pending litigation must file a separate, independent 
notice thereof, which notice shall be cross-indexed in accordance with G. S. 
1-117, in the following cases: 

(1) Actions affecting title to real property ; 
(2) Actions to foreclose any mortgage or deed of trust or to enforce any 

lien on real property; and 
(3) Actions in which any order of attachment is issued and real property 

is attached. 

(b) Notice of pending litigation shall contain: 

(1) The name of the court in which the section has been commenced or 
is pending ; 

(2) The names of the parties to the action; 
(3) The nature and purpose of the action; and 
(4) A description of the property to be affected thereby. 

(c) Notice of pending litigation may be filed: 

(1) At the time the summons is issued, subject to the provisions of G. S. 
1-116.leand G.75.81=119: 

(2) At or any time after the filing of the complaint; 
(3) At or any time after real property has been attached; or 
(4) At or any time after the filing ot an answer or other pleading in which 

the pleading party alleges an affirmative cause of action falling within 
the provisions of subsection (a) of this section. 

(d) Notice of pending litigation must be filed with the clerk of the superior 
court of each county in which any part of the real estate is located, not excepting 
the county in which the action is pending, in order to be effective against bona 
fide purchasers or lien creditors with respect to the real property located in such 
county. (C. C. P., s. 90; Code. ssh229» Rey, s) 460; 1917 2c75106= GC. Se 500 < 
1949 e260 1050 se Gs cecal 

Editor’s Note.— in an action affecting its title McGurk 
The 1959 amendment rewrote this sec- v. Moore, 234 N.C. 248, 67 S. E. (2d) 53 

tion. (1951). 

A Harsh Rule.— Or to Do One of Things Enumerated.— 
In accord with original. See Cutter v. Notice of lis pendens may not properly be 

Cutter Realty Co., 265 N.C. 664, 144 S.E.2d filed except in an action, a purpose of 
882 (1965). which is to affect directly the title to the 
The filing of lis pendens is authorized land in question or to do one of the other 

only in actions affecting the title to real things mentioned in this section. Cutter v. 
property. Parker v. White, 235 N. C 680. Cutter Realty Co., 265 N.C. 664, 144 S.E.2d 
71 S. E. (2d) 122 (1952). 882 (1965). 

Under this section, a notice of lis pen- There can be no valid notice of lis pen- 
dens can be filed against real property only dens in this State except in one of the three 
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types of actions enumerated in subsection 
(a) of this section. Cutter v. Cutter Realty 

Co., 265 N.C. 664, 144 S.E.2d 882 (1965). 
It Is Required When Claim Is in Dero- 

gation of Record. — The rule lis pendens 
applies in actions to set aside deeds or 
other instruments for fraud, to establish a 

constructive or resulting trust, to require 
specific performance, to correct a deed for 
mutual mistake and in like cases where 
there is no record notice and where other- 
wise a prospective purchaser would be ig- 
norant of the claim. That is, lis pendens 
notice is required when the claim is contra 
or in derogation of the record. Cutter v. 
Cutter Realty Co. 265 N.C. 664, 144 

S.E.2d 882 (1965). 
The section is designed, etc.— 
The effect of lis pendens and the effect of 

registration are in their nature the same 
thing. They are only different examples of 
instances of the operation of the rule of 
constructive notice. One is simply a record 
in one place and the other is a record in 
another place. Each serves its purpose in 
proper instances. They are each record no- 

tices. Cutter v. Cutter Realty Co., 265 
N.C. 664, 144 S.E.2d 882 (1965). 

Statutes Construed in Pari Materia.— 
The law of lis pendens and the statute re- 
quiring the registration of instruments af- 
fecting title to real property must be con- 
strued in pari materia. Otherwise, the one 
would be destructive of the other. Cutter 
v. Cutter Realty Co., 265 N.C. 664, 144 

S.E.2d 882 (1965). 
Modifies Common-Law Rule.— 
The common-law rule of lis pendens has 
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been replaced in North Carolina by the 
provisions of this article. Cutter v. Cutter 
Realty Co., 265 N.C. 664, 144 S.E.2d 882 
(1965). 
Action for Monetary Damages Not In- 

cluded.— Where it is clear from a reading 

of the complaint, and the amendment there- 

to, that the action is one to recover mone- 

tary damages, the action is not one affect- 

ing the title to real property within the 
purview of this section. Parker v. White, 
235) No GP 680, 71 S. E: (2d)* 122? (1952). 

This section does not apply to an action 
the purpose of which is to secure a per- 
sonal judgment for the payment of money 
even though such a judgment, if obtained 
and properly docketed, is a lien upon land 
of the defendant described in the com- 
plaint. Cutter v. Cutter Realty Co., 265 

N.C. 664, 144 S.E.2d 882 (1965). 

Nor Action to Prevent Change in Rec- 
ord.—An action brought for the purpose of 
preventing a change in the record and not 
for the purpose of establishing a trust or 
lien upon the property, is not an action of 
a type in which this section permits the 
filing of a notice of lis pendens. Cutter v. 
Cutter Realty Co, 265 N.C. 664, 144 
S.E.2d 882 (1965). 

Section Held Inapplicable—See McLeod 
v. McLeod, 266 N.C. 144, 146 S.E.2d 65 
(1966). 

Cited in G. L. Wilson Bldg. Co. v. 

Leatherwood, 268 F. Supp. 609 (W.D.N.C. 
1967). 

§ 1-117. Cross-index of lis pendens.—Every notice of pending litigation 
filed under this article shall be cross-indexed by the clerk of the superior court 
in a record, called the “Record of Lis Pendens,” to be kept by him pursuant to 
Goue-42(6).0(1903\0c, 472) sRev.'s. 464 - 11919 %c, 317 C.1S., s..5015; 1959, c. 
PLGSuastee) 

Editor’s Note. — The 1959 amendment 

rewrote this section. 

§ 1-118. Effect on subsequent purchasers. 
Applied in Cutter v. Cutter Realty Co, 

265 N.C. 664, 114 S.E.2d 882 (1965). 

§ 1-120. Cancellation of notice. 
Section Applies to Cancellation of Valid 

Notice. — The provisions of this section 
with reference to cancellation of a notice 
of lis pendens are applicable to the cancel- 
lation of a valid notice. Cutter v. Cutter 
Realty Co., 265 N.C. 664, 144 S.E.2d 882 

(1965). 
If a notice of lis pendens filed in the of- 

fice of the clerk is not authorized by stat- 

ute, a court has jurisdiction to cancel rhe 
upon the motion of the owner of the rec- 
ord title to the land, without waiting for 
the termination of the action. Cutter v. 
Cutter Realty Co., 265 N.C. 664, 144 S.E.2d 
882 (1965). 

Cited in Parker v. White, 235 N. C. 680, 
71 S. E. (2d) 122 (1952). 
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SUBCHAPTER VI. PLEADINGS. 

ARTICLE 12. 

Complaint. 

§ 1-121. First pleading and its filing.—The first pleading on the part of 

the plaintiff is the complaint. It must be filed in the clerk’s office at or betore 

the time of the issuance of summons and a copy thereof delivered to the defendant, 
cr defendants, at the time of the service of sumons, provided, that the clerk 

may at the time of the issuance of summons on application of plaintiff by written 
order extend the time for filing complaint to a day certain not to exceed twenty 
(20) days, and a copy of such order shall be delivered to the defendant, or de- 
fendants, at the time of the service of summons in lieu of a copy of the complaint: 
Provided further, said application and order shall state the nature and purpose 
of the suit. The clerk shall not extend the time for filing complaint beyond the 
time specified in such order; except that when application is made to the court, 
under article forty-six of this chapter, for leave to examine the defendant prior 
to filing complaint, and it shall be made to appear to the court that such examina- 
tion of defendant is necessary to enable the plaintiff to file his complaint, and such 
examination is allowed, the clerk shall extend the time for filing complaint until 
twenty (20) days after the report of the examination is filed as required by § 
1-568.21. When the complaint is not filed at the time of the issuance of the sum- 
mons the clerk shall, when the complaint is filed, make an order directing the 
sheriff to serve a copy ot such complaint on each of the defendants by delivery of 
a copy thereof to each of them, and the sheriff shall within twenty days make such 
service and make a written return, on the paper containing the order issued to 
him, showing the date of service and the date of return, or, if for any reason he is 
unable to make service, he shall show in his return the reason theretor. I[f the 
sheriff’s return shows that service of copy of the complaint as provided above has 
not been made on a defendant because such defendant-is not to be found in the 
county where the summons was originally served on him, and the plaintiff causes 
affidavit to be made and filed showing that such defendant cannot, after due dili- 
gence, be found in the State, it shall not be necessary to make, or attempt to make, 
service thereof on such defendant in any other manner. (C. C. P., s. 92; 1868-9, 
c. 76, s. 3; 1870-1, c. 42, s. 3; Code, ss. 206, 232, 238; Rev., ss. 465, 466; 1919, 
ce, 304, s.2;,C. S., s. 505; 1927, c. 66; s:'3; 1949, c. 1113, s.'13 1955, c.527; 1957, 
CG /8358a2.) 

Editor’s Note.—The 1955 amendment, The language of this section is plain and 
effective July 1, 1955, substituted “twenty” 
for “ten” in line twenty. 

The 1957 amendment 

568.21” for “1-571” in line seventeen. 

For case law survey on pleading and 
parties, see 41 N. C. Law Rev. 416; 43 
N.C.L. Rev. 873 (1965); 44 N.C.L. Rev. 
897 (1966). 

The intent of this section was to require 

the plaintiff to alert the defendant by giv- 
ing preliminary notice of the nature of the 
claim and the purpose of the suit, and that 
the ultimate factual averments would follow 
in a complaint later to be filed. Roberts 
v. Coca-Cola Bottling Co. of Asheville, 256 
N. C. 434, 124 §. E. (2d) 105 (1962); 
Sharpe v. Pugh, 270 N.C. 598, 155 S.E.2d 
108 (1967). 

substituted “1- 

unambiguous. Deanes v. Clark, 261 N.C. 
467, 135 S.E.2d 6 (1964). 

The power of the clerk to extend the 
time for filing complaint is clearly limited 
by this section. Deanes v. Clark, 261 N.C. 
467, 135 S.E.2d 6 (1964). 

But Section Does Not Limit Power of 
Judge.—Since this section mentions only 
the clerk, and the well-established general 

rule is that the judge has inherent discre- 
tionary power to permit plaintiff to file a 
complaint after expiration of statutory 
time or to permit untimely pleadings to 
be filed, this section does not affect the 
discretionary power of the judge. Deanes 
v. Clark, 261 N.C. 467, 185 S.E.2d 6 (1964). 

Until the cause is at issue the clerk acts 
for the court, and his powers and duties 
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are not to be confused with those of the 
judge who has wide discretionary powers 
of amendment not given to the clerk. 
Roberts v. Coca-Cola Bottling Co. of 
Asheville, 256 N. C. 434, 124 S. E. (2d) 
105 (1962). 

Sufficiency of Application for Extension. 
—The statement in an application for ex- 
tension of time to file complaint that the 
nature and purpose of the action was to 
recover damages for the wrongful death of 
plaintiff's intestate resulting from the de- 
fendant doctor’s negligence in the care and 
treatment of intestate was sufficient to en- 
title plaintiff to allege both an action for 
wrongful death and an action for pain and 
suffering endured by intestate from the 
time of injury until death, since defendant 
could not have been taken by surprise by 
the assertion of the separate claim for pain 
and suffering. Sharpe v. Pugh, 270 N.C. 
598, 155 S.E.2d 108 (1967). 

Failure of Clerk to Make Order or 
Sheriff to Serve Complaint. — Construing 
this section with § 1-125 it is obvious ‘t was 
not the intent of the legislature that failure 

of the clerk to make the order or the sher- 

iff to serve a copy of a complaint which has 

been filed in apt time, should necessitate 

dismissal of the action, but rather that the 
defendant would not be required to plead 

until 30 days after the date of the sheriff’s 

§ 1-122. Contents. 

I. IN GENERAL. 

Editor’s Note. — For article on plead- 
ing damages in North Carolina, see 31 N. 

C. Law Rev. 250. 
For case law survey on pleading and 

parties, see 43 N.C.L. Rev. 873 (1965). 
The requirement of this section is that 

the complaint must give the title, the 

court, the county, the parties, and a plain 

and concise statement of the facts consti- 

tuting a cause of action without unneces- 

sary repetition; and each material allega- 

tion must be separately numbered. Dowd 

y. Charlotte Pipe & Foundry Co., 263 N.C. 

101; 139° S.E.2d: 10° (1964). 
The function of a pleading is to inform 

an adversary what facts are claimed to 

constitute a cause of action. Sorrell v. 

Moore, 251 N. C. 852, 112 S. E. (2d) 254 

(1960). 
The function of a complaint is not the 

narration of the evidence, but the statement 

of the substantive and constituent facts 

upon which the plaintiff's claim to relief is 

based. Johnson v. Johnson, 259 N. C. 430, 

130 S. E. (2d) 876 (1963). citing Guy v. 

Baer, 234 N. C. 276, 67 S. E. (2d) 47 
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return showing that service was not made 

of such complaint pursuant to this section. 
Braswell v. Atlantic Coast Line R. Co., 233 
N. C. 640, 65 S. E. (2d) 226 (1951). 

Delivery of Summons and Complaint 
to Defendants.—Delivery of copy of sum- 
mons and the complaint to the male de- 
fendant with instructions to him to de- 
liver it to the feme defendant, his wife, is 
not valid service on the feme. Harring- 
ton v. Rice, 245 N. C. 640, 97 S. E. (2d) 
239 (1957). 

The delivery of copies of the summons 
and order extending time for the delayed 
filing, and the complaint, when filed, com- 

plete the service and give the court juris- 
diction of the defendant. Roberts v. Coca- 
Cola Bottling Co. of Asneville, 256 N. C. 
434, 124 S. E. (2d) 105 (1962). 

Applied in Roberts v. Coca-Cola Bot- 

tling Co. of Asheville, Inc., 257 N. C. 656, 

127 S. E. (2d) 236 (1962). 
Cited in Pate v. R. L. Pittman Hospital, 

Inc., 234 N. C. 637, 68 S. E. (2d) 288 

(1951); Pruitt v. Taylor, 247 N. C. 380, 
100 S. E. (2d) 841 (1957); Collins v. 

Simms, 254 N. C. 148, 118 S. E. (2d) 402 
(1961); Myrtle Apartments, Inc. v. Lum- 

bermen’s Mut. Cas. Co., 258 N. C. 49 127 

S. E. (2d) 759 (1962); Williams v. Denn- 

ing, 260 N.C. 539, 133 S.E.2d 150 (1963). 

(1951); Brewer v. Elks, 260 NeGe 4707153 

S.E.2d 159 (1963). 
A complaint’s purpose is to give the op- 

posing party notice of the facts on which 

plaintiff relies to establish liability. Green 

vy. Isenhour Brick & Tile Co., 263 N.C. 

503, 139 S.E.2d 538 (1965). 
Sufficiency of Complaint—If the com- 

plaint gives notice of the facts asserted for 

the cause of action, it has served its pur- 

pose. Sorrell v. Moore, 251 NEE Gs Shen 112 

S. E. (2d) 254 (1960). 

Complaint held insufficient under this 

section. See Belch v. Perry, 240 N. C. 

764, 84 S. E. (2d) 186 (1954). 

Applied in Shepard v. Rheem Mfg. con 

951 N. C. 751, 112 S. E. (2d) 380 (1960); 

Wyatt v. North Carolina Equipment Con 

253 N. C. 355, 117 S. E. (2d) 21 (1960); 

Bryant v. Occidental Life Ins. Co., 253 

N. C. 565, 117 S. E. (2d) 435 (1960); 

Williams v. Wallace, 260 N.C. 537, 133 

S.E.2d 178 (1963); Crouch v. Lowther 

Trucking Co., 262 N.C. 85, 136 S.E.2d 246 

(1964); Kearns v. Primm, 263 Ni Ge 423° 

139 S.E.2d 697 (1965); Eastern Conference 

of Original Free Will Baptists v. Piner, 



Sento? 

267 N.C. 74, 147 S.E.2d 581 (1966); D.C. 
Standard Homes Co. v. N.C. Standard 
Homes Co., 271 N.C. 181, 155 S.E.2d 768 
(1967). 
Quoted in Pruitt v. Taylor, 247 N. C. 

380, 100 S. E. (2d) 841 (1957); Batts v. 
Batts, 248 N. C. 243, 102 S. E. (2d) 862 
(1958); Nye v. Pure Oil Co., 257 N. C. 
477, 126 S. E. (2d) 48 (1962). 

Cited in Stamey v. Rutherfordton Elec- 
tric Membership Corp., 249 N. C. 90, 105 
S. E. (2d) 282 (1958); Spaugh v. Winston- 
Salem, 249 N. C. 194, 105 S. E. (2d) 610 
(1958); Broadway v. Asheboro, 250 N. C. 
932, 108 S. E: (2d) 441 (1959); State) v- 
Bisette, 250 N. C. 514, 108 S$. E. (2d) 858 
(1959); Smith v. Moore, 254 N. C. 186, 

118 'S. "E. (2d) 436 ((1961)< Barbour *v: 

Carteret County, 255 N. C. 177, 120 S. E. 
(2d) 448 (1961); Morton v. Thornton, 257 

N. C. 259, 125 S. E. (2d) 464 (1962); Acci- 
dent Indem. Ins. Co. v. Johnson, 261 N.C. 
T78;.136 6.H.2d 95 (1964). Paull v.84 Piner; 

27d .N3C..123, 155 S.E.2d.526.( 1967), 

III. STATEMENT OF FACTS CON.- 
STITUTING THE CAUSE OF 

ACTION. 

Provisions of Section, etc.— 

The requirement of this section is not 
mere matter of form. It is of the essential 
substance of the litigation. Dowd v. Char- 
lotte Pipe & Foundry Co., 263 N.C. 101, 
139 S.E.2d 10 (1964). 

This section is specific in directing “a 
plain and concise statement of the facts 
constituting a cause of action, without un- 
necessary repetition’ when drafting a 
complaint. Etheridge v. Carolina Power 
Cr light Co, e419 uNe Gers6770L0GeSameeam(ed) 
560 (1959). 

The cardinal requirement of this sec- 
tion is that the facts constituting a cause 

of action, rather than the conclusions of 
the pleader, must be set out in the com- 

plaint, so as to disclose the issuable facts 

determinative of the plaintiff’s right to re- 
lief. Shives v. Sample, 238 N. C. 724, 79 

S. E. (2d) 193 (1953); Gillispie v. Good- 
year Service Stores, 258 N. C. 487, 128 S. 
E. (2d) 762 (1963). 
A complaint must be fatally defective be- 

fore it will be rejected as insufficient, and 

if to any extent it presents facts sufficient 
to constitute a cause of action the plead- 
ing will stand. Gillispie v. Goodyear Serv- 
ice) otores, 268 Ne Ce 487 1285: E aCed) 
762 (1963). 

But Court May Not Read into Complaint 
Allegations Which Are Not There.—The 
rule of liberal construction does not require 
or permit the court to write in the com- 
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plaint allegations which are not there. 
Brevard v. State Farm Mut. Auto. Ins. 
Co., 262 N.C. 458, 137 S.E.2d 837 (1964). 

Defendant Must Not Be Left in Doubt.— 
In accord with original. See Bowen v. 

Darden, 233 N. C. 443, 64 S. E. (2d) 285 
(1951); Parker v. White, 237 N. C. 607, 
75 9. EB.) (2d) 615s (1953). 

The cause of action consists of the facts 
alleged. Skipper v. Cheatham, 249 N. C. 
706, 107 S. E. (2d) 625 (1959); Wyatt v. 
North Carolina Equipment Co., 253 N. C. 
355, 117) S$. -E.; (2d). 21.9(1960) >) Bryant? v: 
Occidental Life Ins. Co., 253 N. C. 565, 

117 S. E. (2d) 435 (1960); Gillispie v. 
Goodyear Service Stores, 258 N. C. 487, 
128 S. E. (2d) 762 (1963); Copple v. War- 
ner, 260 N,C.\727, 133 (8 de2edv64a (19638)5 
Philbrook vy. Chapel Hill Housing Author- 
ity, 269 N.C. 598, 153 S.E.2d 153 (1967). 
A cause of action consists of the facts 

alleged in the complaint, and plaintiff must 
allege such facts necessary to constitute 
his cause of action so as to disclose the 

issuable facts determinative of plaintiff’s 

right to relief. Brevard v. State Farm Mut. 
Auton ins siConu262nN-@.n408 13 Ga bed 
837 (1964). 
The complaint must allege every fact 

necessary to constitute a cause of action. 
Wells v. Clayton, 236 N. C. 102, 72S. E. 
(2d) 16 (1952). 
And Facts Not Pleaded Cannot Be 

Shown.—A party is not permitted to show 
facts constituting a cause of action which 
he has not pleaded. Sorrell v. Moore, 251 

N. C. 852, 112 S. E. (2d) 254 (1960). 
A plain and concise statement, etc.— 

In accord with 3rd paragraph in original. 
See King v. Sloan, 261 N.C. 562, 135 S.E.2d 
556 (1964). 
A cause of action upon which a plaintiff 

chooses to rely should be stated in the 
complaint in a clear and concise manner, 

so that the defendants will not be left in 
doubt as to how to answer and what de- 
fense to make. Brevard vy. State Farm Mut. 
Auto. Ins“ Cos262.N.C1458-"137 6S. Bed 
837 (1964). 

Material and Essential, Rather than Col- 
lateral or Evidential Facts, etc.— 

The function of a complaint is not the 
narration of the evidence but the statement 

ot the substantive and constituent facts up- 
on which the plaintiffs’ claim to relief is 
founded. Hence, the “facts constituting a 

cause of action” required by this section 
are the material, essential, and ultimate 

facts which constitute the cause of action— 
-ut not the evidence to prove them. With 
few exceptions only the facts to which the 
pertinent legal or equitable principles of 



§ 1-122 

law are to be applied are to be stated in 
the complaint. Guy v. Baer, 234 N. C. 276, 
67 S. E. (2d) 47 (1951); Parker v. White, 

237 N. C. 607, 75 S. E. (2d) 615 (1953). 
The statutory requirement is that a com- 

plaint must allege the material, essential 
and ultimate facts upon which plaintiff’s 
right of action is based. Gillispie v. Good- 
year Service Stores, 258 N. C. 487, 128 S. 
E. (2d) 762 (1963). 

A complaint should not allege the eviden- 
tiary facts required to prove the existence 
of the ultimate facts. Tart v. Register, 257 
N. C. 161, 125 S. E. (2d) 754 (1962). 

The complaint should not delineate evi- 
dentiary facts. Green v. Isenhour Brick & 
Tile Co., 263 N.C. 503, 139 S.E.2d 538 
(1965). 

It is only required that a complaint con- 
tain a concise statement of the ultimate 
facts constituting the cause of action. Tart 
v. Register, 257 N. C. 161, 125 S. E. (2d) 

754 (1962). 
The function of a complaint is to state 

the ultimate facts which constitute the 
cause of action, but not the evidence to 
prove them. Rushing v. Polk, 258 N. C. 
256, 128 S. E. (2d) 675 (1962). 

To Which Pertinent Principles of Law 
Are to Be Applied.—Only facts to which 
the pertinent legal or equitable principles 

of law are to be applied should be stated 
in the complaint. Tart v. Register, 257 N. 
@oi61, 125 S. E. (2d) 754 (1962). 

Facts Must Be Stated, etc.— 
The facts alleged, but not the pleader’s 

legal conclusions, are deemed admitted 
where the sufficiency of a complaint is 
is tested by demurrer. Wyatt v. North 
Carolina Equipment Co., 253 N. C. 355, 117 
S. E. (2d) 21 (1960); Copple v. Warner, 
260 N.C. 727, 133 S.E.2d 641 (1963). 

Where the complaint merely alleges con- 
clusions and not facts, it fails to state a 
cause of action and is demurrable. Gillispie 
v. Goodyear Service Stores, 258 N. C. 487, 
128 S. E. (2d) 762 (1963). 

A complaint which is a mixture of as- 
serted facts and conclusions is noi a “plain 
and concise statement of the facts consti- 
tuting a cause of action.” Walker v. Nich- 
olson, 257 N;)C.. 744, 12% Sy E. (2d) .564 

(1962). 

Where the pleadings and the amend- 
ments thereto are almost interminable and 
allege evidentiary matters and conclusions 
rather than facts, they do not conform 
with the requirements of good pleadings 
within the meaning of this section. Leggett 
v. Smith-Douglass Co., Inc., 257 N. C. 646, 

127 S. E. (2d) 222 (1962). 
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Only Facts Properly Pleaded Will Be 
Considered.—On demurrer only facts prop- 
erly pleaded are to be considered; legal in- 
ferences and conclusions of the pleader, if 
stated in the complaint, are to be disre- 
garded. Dixie Fire & Cas. Co. v. Esso 
Standard Oil Co., 265 N.C. 121, 143 S.E.2d 
279 (1965). 

Demurrer Admits Facts Alleged but 
Not Conclusions.—The facts alleged, but 
not the pleader’s conclusions, are deemed 
admitted where the sufficiency of a com- 
plaint is tested by demurrer. Philbrook v. 
Chapel Hill Housing Authority, 269 N.C. 
598, 153 S.E.2d 153 (1967). 

The pleadings must raise the precise is- 
sues which are to be submitted to the jury 

so that the court itself may not be left 
in a quandary as to the cause of action it 
is trying. Brevard v. State Farm Mut. 
ATitOmslusmicos econ NIG w4556 lay osbeed 
837 (1964). 

Plaintiff Should State Grounds of Action 
and Defendant Should State Grounds of 
Defense.—Reason and common justice, as 

well as this section, require that the plain- 
tiff shall state in a plain, strong, intelligible 
manner his grounds of action, and that the 
defendant shall in like manner state the 
grounds of his defense, and any counter- 
claims or demands he may have and de- 
sires to set up. Dowd v. Charlotte Pipe & 
Foundry Co., 263 N.C. 101, 139 S.E.2d 
10 (1964). 
The plaintiff should state the relief to 

which his allegations of fact entitle him. 
In a few simple words the pleadings should 
pinpoint the controversy and disclose the 
proper issues for its determination. It is 
the duty of plaintiff’s counsel to follow the 
statutory requirement in preparing the 
complaint. Dowd v. Charlotte Pipe & 
Foundry Co., 263 N.C. 101, 139 S.E.2d 10 

(1964). 
Recovery must be had, if at all, on the 

theory of liability set forth in the com- 
plaint. Mere allegation of the legal conclu- 
sion which the pleader conceives should be 
drawn from the evidence he intends to 
offer is insufficient. Brevard v. State Farm 
Mut. Auto. Ins. Co., 262 N.C. 458, 137 

S.E.2d 837 (1964). 
Facts May Be Based on Knowledge or 

on Information and Belief.—The plaintiff 
may allege facts based on actual knowl- 
edge, or upon information and belief. 
Myrtle Apartments, Inc. v. Lumbermen’s 
Mut. Cas. Co., 258 N. C. 49, 127 S. E. (2d) 
759 (1962). 

When a plaintiff alleges he does not have 

sufficient knowledge or information to form 
a belief as to particulars, he disqualifies 
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himself to allege them as facts. Myrtle 
Apartments, Inc. v. Lumbermen’s Mut. Cas. 
Co.,, 258 N. C. 49, 127 S. E. (2d) 759 
(1962). 

It is not necessary to plead the law. The 

law arises upon the facts alleged, and the 

Court is presumed to know the law. Moore 
VNC) @iVWVem lite bom Nem Comet suede OMS mLys 
(2d) 186 (1960). 

Allegation as to Unlawful and Unrea- 
sonable Regulations.—In an action to en- 
join the enforcement of unreasonable reg- 

ulations of a cemetery corporation, an 
allegation that the regulations adopted 
by the corporation set out in the com- 

plaint and still others not set out are un- 

lawful and unreasonable, is totally inade- 

quate, for plaintiff must allege plainly 
and concisely the regulations he con- 
tends are unlawful and _ unreasonable. 
Mills v. Carolina Cemetery Park Corp., 
242 N. C. 2u, 86 S. E. (2d) 893 (1955). 

Allegation of Indebtedness—When a 
complaint alleges defendant is indebted to 
plaintiff in a certain amount and such debt 

is due, but does not allege in what manner 
or for what cause defendant became in- 

debted to plaintiff, it is demurrable for 
failure to state facts sufficient to constitute 

a cause of action. Gillispie v. Goodyear 
Service Stores, 258 N. C. 487, 128 S. E. 
(2d) 762 (1963). 

Allegations of Negligence and Proximate 
Cause.—In an action or defense based upon 
negligence. it is not sufficient to allege the 
mere happening of an event of an injurious 
nature and call it negligence on the part 
of the party sought to be charged. This 
is necessarily so because negligence is not 
a fact in itself, but is the legal result of 
certain facts. Therefore, the facts which 
constitute the negligence charged and also 
the facts which establish such negligence 

§ 
I. IN GENERAL. 

Editor’s Note.— 

For article on permissive joinder of 
parties and causes, see 34 N. C. Law Rev. 
405. 

For case law survey on pleading and 
parties, see 41 N. C. Law Rev. 416; 43 
N.C.L. Rev. 873 (1965). 

For case law survey as to commingling 
causes of action, see 44 N.C.L. Rev. 905 
(1966). 
Same — Section Relating to Counter- 

claim. — 

In accord with original. See Thompson 
v Pilot Life Ins Coxres4aNm Ce43eaoins: 

E. (2d) 144 (1951); Burton v. Dixon, 259 
N. C, 473, 131 S. E. (2d) 27 (1963). 
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as the proximate cause, or as one of the 
proximate causes, of the injury must be 
alleged. Gillispie v. Goodyear Service 
Stores.) 258 a.NaC.048 (ml Sm Comino TGS 

(1963). 
Allegations of Trespass, Assault and 

False Imprisonment.—Where the plaintiff 
alleged, in a single sentence, that defendant 
“without cause or just excuse and mali- 
ciously” trespassed upon premises occupied 
by her as a residence, assaulted her and 

caused her to be seized and confined as a 
prisoner, the complaint stated no facts upon 
which these legal conclusions could be 
predicated. Plaintiff’s allegations did not 
disclose what occurred, when it occurred, 

where it occurred, who did what, the rela- 

tionships between defendants and plaintiff 
or of defendants inter se, or any other fac- 
tual data that might identify the occasion 
or describe the circumstances of the alleged 
wrongful conduct of defendants. Gillispie 
v. Goodyear Service Stores, 258 N. C. 487, 
128 S. E. (2d) 762 (1963). 

Statement Held Insufficient. Com- 
plaint held not to contain the plain and 
concise statement of facts contemplated 
by this statute. Davis v. Davis, 246 N. 
C. 307,.98 -S.nE.¢(2d) 3185(1957), 

IV. DEMAND FOR RELIEF. 

But Relief Is Granted, etc.— 
A prayer for relief is not a necessary 

part of the complaint. Fremont City Board 
of Education v. Wayne County Board of 
Education, 259 N. C. 280, 130 S. E. (2d) 
408 (1963). 
What Determines the Measure, etc.— 

Relief will be granted as warranted by 
the allegations and proof. Fremont City 
Board of Education v. Wayne County 

Board of Education, 259 N. C. 280, 130 S. 
E. (2d) 408 (1963). 

1-123. What causes of action may be joined. 

As the purpose of subsection 1 of this 

section and subsection 1 of § 1-137 is to 
authorize the litigation of all questions 
arising out of any one transaction, or se- 

ries of transactions concerning the same 

subject matter, in one and the same action, 

and not to permit multifariousness, it must 

appear that there is but one subject of 

controversy. Standard Amusement Co. v. 
Tarkington, 247 N. C. 444, 101 S. E. (2d) 
398 (1958). 

This Section Should Be Liberally Con- 
strued, etc.— 

In accord with original. See 
Farms Milling Co. v. Wallace, 242 N. 
686, 89 S. E. (2d) 413 (1955). 

This section will be liberally construed 

Arcady 
c 
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to effectuate its purpose for the judicial 
determination of actions with reasonable 
promptness and a minimum of cost to the 
litigants. Conger v. Travelers Ins. Co., 260 
Ne Geetto e15t oe tie (cu esoo. (1963). 

Section Mandatory as to Causes Enum- 
erated.—_The provisions of this section as 
to what causes of action may be joined in 
the complaint are mandatory and not di- 
rectory. Gaines v. Atlas Plywood Corp., 
253 N. C. 191, 116 S. BE. (2d) 427 (1960), 
citing Eller v. Carolina & N. W. R. Co.,, 
140 N. C. 140, 52 S. E. 305 (1905). 

Joinder Not Mandatory, etc.— 
In accord with original. See Reid v. 

Holden, 242 N. C. 408, 88 S. E. (2d) 125 
(1955). 
This Section Limits §§ 1-69 and 1-73.— 

See notes under §§ 1-69 and 1-73. 
Provision Requiring Each Cause of Ac- 

tion to Be Stated Separately.— 
In accord with ist paragraph in orig- 

inal. See National Ass’n for Advance- 
ment of Colored People v. Eure, 245 N. 
C. 331, 95 S. E. (2d) 893 (19577). 

Where plaintiff brings suit on two causes 
of action, each must be separately stated. 

Bannister & Sons vy. Williams, 261 N.C. 
586, 135 S.E.2d 572 (1964). 

Insistence upon separate statement of 
each cause of action is required in order 

to give practical effect to the defendant’s 
right to demur to one cause of action and 
answer another. Heath v. Kirkman, 240 
N. C. 303, 82 S. E. (2d) 104 (1954). 

Unless the contrary plainly appears, it 
will be assumed that a complaint that does 
not set forth separate statements of more 

than one cause of action is intended to al- 

lege a single cause of action and that in- 
timations of other causes of action are 
mere embellishments and not germane to 
the cause of action constituting the heart 
of the complaint. Heath v. Kirkman, 240 
Ne C303) 5825Ss8 5.0 (2d)e104 (1954): 

Subsection 5 of § 1-127, permitting de- 
murrer when several causes of action have 
been improperly united, is applicable when 
a complaint alleges facts sufficient to con- 
stitute two or more causes of action, but 
fails to state separately facts sufficient to 

constitute each cause of action. Perfecting 
Serv. Co. v. Product Dev. & Sales Co., 261 
N.C. 660, 136 S.E.2d 56 (1964). 
When Joinder Not Permitted.—Separate 

and distinct causes of action set up by dif- 
ferent plaintiffs or against different defend- 
ants may not be incorporated in the same 
pleading, and such a misjoinder would re- 
quire dismissal of the action. State v. John- 
son, 233 N. C. 588, 64 S. E. (2d) 829 

(1951). 
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Under this section a plaintiff will not be 
permitted to unite in the same complaint 
separate and distinct causes of action 
against five different persons among whom 
there is no joint or common liability and 

no privity or community of interest. State 

v. Johnson, 233 N. C. 588, 64 S, E. (2d) 
829 (1951). 
There is a material difference between 

the consolidation of cases for conven- 
ience of trial and the joinder in a com- 

plaint of several causes of action by vir- 
tue of this section. McKinley v. Hinnant, 
242 N. C. 245, 87 S. E.: (2d): 568 (1955). 

A misjoinder of parties and causes re- 

quires dismissal of the action. Short v. 
Nance-Trotter Realty, Inc., 262 N.C. 576, 
138 S.E.2d 210 (1964), citing Southern 
Mills v. Summit Yarn Co., 223 N.C. 479, 

27 S.E.2d 289 (1943). 
Complaint held demurrable under this 

section. Belch v. Perry, 240 N. C. 764, 
84 S. EK. (2d) 186 (1954); Monroe v. Die- 
tenhoffer, 264 N.C. 538, 142 S$.E.2d 135 
(1965). 
Applied in Kearns v. Primm, 263 N.C. 

423, 139 S.E.2d 697 (1965); Underwood v. 
Otwell, 269 N.C. 571, 153 S.E.2d 40 (1967). 

Cited in Sellers v. Motors Ins. Corp., 233 
N. C. 590, 65 S. E. (2d) 21 (1951); General 
Tire & Rubber Co. v. Distributors, Inc., 
251 N. C. 406, 111 S. E. (2d) 614 (1959); 
Roberts v. Coca-Cola Bottling Co. v. Ashe- 
ville, 256 N. C. 434, 124 S. E. (2d) 105 
(1962). 

II. CAUSES OF ACTION WITH REF- 
ERENCE TO TRANSACTION, 
OR SUBJECT OF ACTION. 

The general rule. etc.— 
In accord with original. See Dixon v. 

Dixon, 248 N. C. 239, 102 S. E. (2d) 865 

(1958). 

If the grounds of the bill be not entirely 

distinct and wholly unconnected; if they 

arise out of one and the same transaction, 
or series of transactions, forming one 

course of dealing, and all tending to one 

end—if one connected story can be told of 

the whole, the objection of misjoinder of 

parties and causes cannot apply. McDaniel 

v. Fordham, 261 N.C. 423, 135 S.E.2d 22 

(1964), citing Virginia-Carolina Chem. 

Co. v. Floyd, 158 N.C. 455, 74 S.E. 465 

(1912). 
The Word “Transaction,” etc.— 

In accord with 2nd paragraph in orig- 

inal. See Mills v. Carolina Cemetery 

Park Corp., 242 N. C. 20, 86 S. E. (2d) 

893 (1955). 

The “Subject of Action” Means, etc.— 

In accord with original. See Mills v. 
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Carolina Cemetery Park Corp., 242 N. C. 
20, 86 S. E. (2d) 893 (1955). 

General Right Arising Out of Series of 
Transactions.— 

Where a general right is claimed arising 

out of a series of transactions tending to 

one end, the plaintiff may join several 
causes of action against defendants who 
have distinct and separate interests, in or- 

der to effect a conclusion of the whole mat- 
ter in one suit. And it has been held that 1n 
such case the share of each, in causing the 

total loss, may be separately measured and 
assessed in one action. Erickson v. Starling, 

233 N. C. 539, 64 S. E. (2d) 832 (1951). 
Where a general right is claimed arising 

out of a series of transactions tending to 
one end, the plaintiff may join several 
causes of action against defendants who 
have distinct and separate interests, in 
order to have a conclusion of the whole 
matter in one suit. McDaniel v. Fordham, 
261 N.C. 423, 135 S.E.2d 22 (1964), citing 
Young v. Young, 81 N.C. 91 (1879). 

Causes May Be Joined Although Rights 
of Defendants Are Distinct.—The objection 
of misjoinder of parties and causes has 
been held not to apply when there has been 

a general right in the plaintiff, covering the 
whole case, although the rights of the de- 

fendants may have been distinct. McDaniel 
v. Fordham, 261 N.C. 423, 135 S$.E.2d 22 
(1964). 
The objection of misjoinder of parties 

and causes will not apply when one general 

right is claimed by the plaintiff, though the 
individuals made defendants have separate 

and distinct rights; and in such a case they 

may all be charged in the same bill, and a 
demurrer for that cause will nct be sus- 
tained. McDaniel v. Fordham, 261 N.C. 
423, 135 S.E.2d 22 (1964), citing Virginia- 
Carolina Chem. Co. v. Floyd, 15s N.C. 455, 
74 S.E. 465 (1912). 

Joinder of Trustees and Others Who 
Participated in Their Derelictions. — A 
complaint which seeks to bring in the 

trustees and their confederates, corporate 
and individual, with a view to an account- 
ing from all who have participated in the 

derelictions and maladministration of the 

trustees or profited therefrom, does not re- 
sult in misjoinder of parties and causes of 
action in excess of the permissible provi- 
sions of this section. Erickson v. Starling, 
233 N. C. 539, 64 S. E. (2d) 832 (1951). 

Causes of Action Not Properly Joined. 
—A cause of action against a cemetery 
for breach of promissory representations 
made in the sale of burial lots, and a 
cause of action against the cemetery to 
restrain the enforcement of unlawful and 
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unreasonable rules and regulations in the 
management of the property, are improp- 
erly joined in the same complaint. Mills 
v. Carolina Cemetery Park Corp., 242 N. 
C 20, 86 S. E. (2d) 893 (1955). 

Joint Action for Trespass to Realty 
and for Injunction against Future Tres- 
pass.— Plaintiffs, husband and wife, alleged 
that defendant mining corporation was 
discharging vast clouds of dust, contain- 

ing silicon dioxide, onto plaintiffs’ prop- 
erty, exposing them to the danger of sili- 
cosis, and resulting in damage to the 
property, additional work to keep the 
house clean, and mental anguish on ac- 
count of the threat to the health of them- 
selves and children. Plaintiffs prayed 
damages in a stipulated amount and in- 
junction to prevent future trespass. It 
was held that only one cause of action for 
damages for trespass and to restrain fur- 
ther trespasses was stated. Therefore de- 
murrer for misjoinder of causes was 
properly overruled. Hall v. DeWeld Mica 
Corp., 244 N. C, 182, 93 S: E. (2d) 56 
(1956). 

Joinder of Actions for Failure to Declare 
Dividends and for Liquidation and Dis- 
solution of Corporation.—A stockholder in 
a corporation may sue the corporation, and 
join its directors as defendants, for failure 
to declare adequate dividends from the 
corporation’s earnings, and may join there- 
with a second cause of action for liquida- 
tion and involuntary dissolution of the cor- 
poration based upon bad faith management 

in suppressing dividends and in deflating 
the value of the corporation’s assets, thus 

precluding the plaintiff stockholder from 
obtaining either a fair dividend or a fair 

market for his stock. Dowd v. Charlotte 
Pipe & Foundry Co., 263 N.C. 101, 139 

S.E.2d 10 (1964). 

III. CAUSES OF ACTION IN 
CONTRACT. 

Action for Breach of Agreement to 
Lend Money and Forfeiture of Interest 
for Usury.—Causes of action for breach 
of agreement to lend stipulated sums of 
money, based upon allegations that sums 
less than those agreed upon were made 

available to plaintiffs, with allegations 
seeking special damages resulting from 
such breach, and a cause of action for for- 
feiture of interest for alleged usury, are all 
ex contractu relating to one agreement 

and may be properly joined under the pro- 

visions of this section. Perry v. Doub, 
238 N:-C; 238° 7725S: Eee (od) *iperipaa): 

Action on Trade Acceptances and 
Guaranties Securing Same. — There was 
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no misjoinder of parties and causes of ac- 
tion where the plaintiff in the same pro- 

ceeding sued husbands on trade accept- 
ances, and sued their wives on guaranties 

executed to secure such trade _ accept- 

ances. Arcady Farms Milling Co. v. Wal- 
lace, 242 N. C. 686, 89 S. E. (2d) 413 
(1955). 

IV. CAUSES OF ACTION FOR TORT 
TO PERSON OR PROPERTY. 

Torts Must Arise Immediately and Di- 
rectly Out of Subject of Primary Action. 
—The personal injuries and property dam- 

age suffered by a party, and not the acci- 
dent causing them, is the subject of his 

action 1n tort, and his right to compensa- 
tion therefor is the claim he asserts, and 

cnly such torts as arise immediately and 

directly out of the subject of the original or 
primary action and which have such rela- 
tion thereto that their adjustment is nec- 

essary to a full and final determination of 
that cause may be joined in the complaint 

or pleaded as a cross action. Wrenn v. 
Graham, 236: N. C. 719, 74 S. E. (2d) 232 
(1953). 

Defendant May Not File Cross Action 
against Codefendants to Recover for His 
Own Injuries and Damage.—In an action 
founded on allegations of negligence, one 
cf the defendants cannot file and prosecute 
a cross action against his codefendants to 
recover compensation for personal injuries 
and property damage which he alleges 

arose out of and were proximately caused 
by the same automobile collision out of 
which plaintiff's cause of action arose. 

Wrenn v. Graham, 236 N. C. 719, 74 S. E. 

(2d) 232 (1953); Jarfett v. Brogdon, 256 

N. C. 693, 124 S. E. (2d) 850 (1962). See 

Morgan v. Brooks, 241 N. C. 527, 85 S. E. 

(2d) 869 (1955). 

V. MUST AFFECT ALL PARTIES 
AND HAVE SAME VENUE. 

Genera] Rule.— 
Ordinarily only those matters germane 

to the cause of action asserted in the com- 
plaint and in which all the parties have a 
community of interest may be litigated 1n 

1967 CUMULATIVE SUPPLEMENT § 1-124 

the same action. Wrenn v. Graham, 235 

N. C...719, 74.8, E. (2d) 232 (1958). 

Causes Affecting Different Parties.— 
In accord with 1st paragraph in orig- 

inal. See Tart v. Byrne, 243 N. C. 409, 90 
S. E. (2d) 692 (1956); Orkin Extermi- 
nating Co. v. O’Hanlon, 243 N. C. 457, 91 
S. E. (2d) 222 (1956). 

There is a misjoinder of causes of ac- 
tion where there are three defendants and 
at least three causes of action are set out, 

which do not affect all the parties to the 
action as required by this section. Mc- 

Kinley v. Hinnant, 242 N. C. 245, 87 S. E. 
(2d) 568 (1955). 

This section authorizes the joinder of 
certain causes of action, but each of them 

must affect all the parties to the transac- 
tion, and it is not sufficient that some of 
the defendants be affected by each of 
them. National Ass’n for Advancement of 
Colored People v. Eure, 245 N. C. 331, 
95 S. E. (2d) 893 (1957). 

Where an action was brought under the 

Declaratory Judgment Act against the 
Secretary of State and the Attorney Gen- 
era] to obtain a declaration as to the ap- 

plicability to plaintiff of G. S. 55-118 and 
120-48 et seq., the court properly sus- 

tained a demurrer for misjoinder of parties 

and causes of action, since the Attorney 

General is not affected by the cause of ac- 

tion relating to the registration of per- 
sons and organizations engaged in influ- 

encing public opinion or legislation, and 
therefore the causes do not affect all the 
parties. National Ass’n for Advancement 
of Colored People v. Eure, 245 N. C. 331, 

95 S. E. (2d) 893 (1957). 
In a civil action in which plaintiffs 

sought, inter alia, to determine the location 

of a boundary line between adjoining land- 
owners and joined additional causes of ac- 
tion seeking to recover damages for an al- 
leged trespass by each defendant, the 
causes of action, united in the same com- 

plaint, did not affect all the parties to the 
action as required by this section, and the 
court properly dismissed the action for 
misjoinder of parties and causes of action. 
Johnson v. Daughety, 270 N.C. 762, 155 

S.E.2d 205 (1967). 

ARTICLE 13. 

Defendant's Pleadings. 

§ 
An answer is a pleading designed to 

present the defendant’s side of the case 

stated in the plaintiff's complaint. Wells 
v Clayton, 236 N. C. 102, 72 S. E. (2d) 16 
(1952). 

1-124. Demurrer and answer. 
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If there are several causes of action al- 
leged, the defendant may demur to each 
one separately, or he may demur to some 

and answer to the others, and if the de- 

murrer should be sustained to any one 
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cause it would not affect the others; but C’Hanlon, 243 N. C. 457, 91 S. E. (2d) 

if a demurrer is interposed to the whole 222 (1956). 

complaint and any one of the causes of Stated in Spain v. Brown, 236 N. C. 355, 
action is good, the demurrer will be over- 72 S. E. (2d) 918 (1952). 
ruled. Heath v. Kirkman, 240 N. C. 303, Cited in Williams v. Denning, 260 N.C. 

82 S. E. (2d) 104 (1954). 539, 133 S.E.2d 150 (1963). 
Quoted in Orkin Exterminating Co. v. 

§ 1-125. When defendant appears and pleads; petition to remove 
to federal court; extension of time; clerk to mail answer to plaintiff. 
—The defendant must appear and demur or answer within thirty (30) days after 
the service of summons upon him, or within thirty (30) days after the final 
determination of a motion to remove as a matter of right, or after the final 
determination of a motion to dismiss upon a special appearance, or after the final 
determination of any other motion required to be made prior to the filing of the 
answer, or after final judgment overruling demurrer, or after the final determina- 
tion of a motion to set aside a judgment by default under G. S. 1-220, or to set 
aside a judgment under G. §. 1-108; provided, that when service of process is 
had by publication the person served shall make defense within the time specified 
in the published notice, which stated time shall be not less than twenty (20) 
days nor more than thirty (30) days in the case of civil actions, and not less 
than ten (10) days nor more than twenty (20) days in the case of special pro- 
ceedings, after the summons is deemed served, as provided in G. S. 1-100. Upon 
the filing in a district court of the United States of a petition for the removal 
of a civil action or proceeding from a court in this State and the filing of a copy 
of the petition in the State court, the State court shall proceed no further there- 
in unless and until the case is remanded; and in the event it shall be finally deter- 
mined in the United States courts that the case was not removable or was im- 
properly removed, or for other reason should be remanded, and a final order is 
entered remanding the case to the State court, the defendant or defendants, or 
any other party who would have been permitted or required to file a pleading 
had the removal proceedings not been instituted, will have thirty (30) days after 
the filing in such State court of a certified copy of the order of remand to file 
motions or demur, answer or otherwise plead. If the time is extended for filing 
the complaint, and a copy of the complaint, when filed, is served on the defendant, 
then, in such case, the defendant shall have thirty days after the date when the 
copy of the complaint was served on him, pursuant to G. S. 1-121, or the de- 
fendant shall have thirty days after the final date fixed for filing the complaint, 
whichever is the later date, in which to plead. If the time is extended for filing 
complaint and a copy of the complaint, when filed, is not served on the defendant, 
then, in such case, said defendant shall have thirty days after the date of the 
sheriff's return showing that service was not made of such complaint, pursuant 
to G. S. 1-121, or the defendant shall have thirty days after the final day fixed 
for filing the complaint, whichever is the later date, in which to plead. The clerk 
shall not extend the time tor filing answer or demurrer more than once nor for 
a period of time exceeding twenty days except by consent of parties. The de- 
fendant shall, when he files answer, likewise file at least one copy thereof for 
the use of the plaint:ff, and his attorney; and the clerk shall not receive and file 
any answer until and unless such copy is filed therewith. The clerk shall forth- 
with mail the copy of answer filed to the plaintiff or his attorney of record. This 
section shall also apply to all courts of record inferior to the superior court, 
where any defendant resides out of the county from which the summons is issued 
and no court of record inferior to the superior court shall fix such return date 
at less than thirty (30) days. (1870-1, c. 42, s. 4; Code s. 207; Rev., s. 473; 
1919; "c. 304/%8.733C.°S., 's. 509; Exv’ Sess. 1921) & 92): ly patra ere 
66, s. 4; 1935, c. 267; 1949, c. 808, s. 1; 1949, c. 1113, s. 2; 1953, c. 919, s. 4.) 
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Editors Note.— 
The 1953 amendment, effective July 1, 

1953, added the proviso to the first sen- 

tence. 
A motion to strike, etc.— 

A motion to strike is within the category 

of “other motions” after final determina- 

tion of which thirty days’ extension is al- 

lowed by this section. However, a motion 

to strike is required by § 1-153 to be made 

before answer or demurrer, or before an 

extension of time to plead is granted. Potts 

v. Howser, 267 N.C. 484, 148 S.E.2d 836 

(1966). 
A defendant has thirty days after order 

overruling his demurrer in which to file 

answer or petition the Supreme Court for 

certiorari. Wheeler v. Thabit, 261 N.C. 479, 

135 S.E.2d 10 (1964). 

Presumption That Copy, etc.— 

In accord with original. See State High- 

way Comm’n v. Hemphill, 269 N.C. 535, 

153 S.E.2d 22 (1967). 

There is no statutory requirement that 

a motion for extension of time be made 

before answer. Potts v. Howser, 267 N.C. 

484, 148 S.E.2d 836 (1966). 

Hence, such motion is not “any other 

motion required to be made prior to the 

filing of the answer” within the intent and 

language of this section. Potts v. Howser, 

267 N.C. 484, 148 S.E.2d 836 (1966). 

If a motion for extension of time were 

to be construed to be “any other motion 

required to be made prior to the filing of 

the answer,” this section would contradict 

itself by allowing thirty days’ extension 

after the clerk’s determination to disallow 

a petition for twenty days in which to de- 

mur or plead. Potts v. Howser, 267 NEG; 

484, 148 S.E.2d 836 (1966). 

Nor Is a Petition Seeking Limitation of 

Liability—In an action for damages aris- 

ing out of a boat collision on a lake de- 

fendant’s filing of a petition in admiralty 

seeking a limitation of liability (46 Le: 

§ 183 et seq.) is not a motion within the 

purview of this section, and does not pre- 

clude the clerk from entering a judgment 

by default and inquiry under § 1-212 for 

failure or defendant to answer or demur 
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within the time limited. Potts v. Howser, 

267 N.C. 484, 148 S.E.2d 836 (1966). 
Second Order Extending Time Inopera- 

tive without Plaintiff’s Consent.—A second 

order extending the time in which to file 

answer or to otherwise plead, not granted 

with the consent of the plaintiff or his at- 

torney, is inoperative. Wheeler v. Thabit, 

261 N.C. 479, 135 S.E.2d 10 (1964). 

Failure to Give Opportunity to An- 

swer.—An order in custody proceeding 

was vacated by the Supreme Court where 

the trial court having overruled defend- 

ant’s demurrer and motion to dismiss 

proceeded to hear the evidence and ren- 

der final judgment on the merits without 

giving the defendant an opportunity to 

answer. Dellinger v. Bollinger, 242 N. C. 

696, 89 S. E. (2d) 592 (1955). 

When Plaintiff Entitled to Judgment by 

Default.—The plaintiff is not entitled to 

judgment by default for want of an an- 

swer until the time prescribed by this sec- 

tion within which to answer has elapsed. 

Braswell v. Atlantic Coast Line R. Co., 233 

N. C 640, 65 S. E. (2d) 226. (1951). 

Upon denying a motion for extension of 

time in which to demur or plead, the clerk 

is authorized to enter judgment by default 

for failure of defendant to demur or an- 

swer within the time limited. Potts v. 

Howser, 267 N.C. 484, 148 S.E.2d 836 

(1966). 

Motion for Change of Venue.—In the 

light of the provisions of this section, it 

would seem that in a case where defendant 

claims right of removal as a matter of 

right the first move of defendant is motion 

for change of venue—and that upon fail- 

ure to so move the right is waived. Nelms 

vy. Nelms, 250 N. C. 237, 108 S. E. (2d) 

529 (1959). 
Applied in Dickson v. Fogarty Bros. 

Transfer, Inc., 238 N. C. 570, 78 S. E. 

(2d) 446 (1953); Cranford v. Steed, 268 

N.C. 595, 151 S.E.2d 206 (1966). 

Cited in Page v. Miller, 252 N. Cas; 

113 S. E. (2d) 52 (1960); Perfecting Serv. 

Co. v. Product Dev. & Sales Co., 264 N.C. 

79, 140 S.E.2d 763 (1965). 

§ 1-126. Sham and irrelevant defenses. 

When Section Applicable to Pleas of 

Res Judicata and Estoppel by Judgment.— 

When the facts constituting the pleas in 

bar of res judicata and estoppel by judg- 

ment are shown on the face of defendant’s 

pleadings, the sufficiency of such pleas 

may be tested by a motion to strike under 

this section or by demurrer under § 1-141. 
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Troy Lumber Co. v. Hunt, 251 N. C. 624, 

112 S. E. (2d) 132 (1960). 

Striking Defense as Sham on Basis of 

Plaintiff's Conclusory Affidavit. — Where 

the presiding judge, solely on the basis of 

a mere conclusory affidavit submitted by 

the plaintiff, struck certain allegations from 

the answer on the ground that they con- 
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stituted a sham defense within the purview 
of this section, it was held error, since the 
record did not indicate in any way that 
the defense was a mere pretense set up 

by the defendant in bad faith and without 

color of fact. Penn Dixie Lines, Inc. v. 
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Grannick, 238 .N,-C, 552597655, eleweted) 
410 (1953). 

Cited in Williams v. Union County Hos- 
pital Ass’n, 234 N. C. 536, 67 S. E. (2d) 
662 (1951). 

ARTICLE 14. 

Demurrer. 
§ 1-127. Grounds for. 

I. IN GENERAL. 

The office of the demurrer is to test the 
sufficiency of a pleading, admitting for the 

purpose the truth of factual averments 
well stated and such relevant inferences of 

fact as may be deduced therefrom. Lynn 
v. Clark, 254 N. C. 460, 119 S. E. (2d) 187 
(1961). 

A demurrer presents squarely for deci- 
sion the sufficiency oi the complaint be- 
cause the demurrer, for the purpose. ad- 

mits the truth of factual averments well 
stated, and such relevant inferences as may 
be deduced therefrom, but not legal infer- 
ences or conclusions of law asserted by the 

pleader. Greer v. Skyway Broadcasting 
Co., 256° N; CC. .382,09124.S.) Ey (2d) 98 
(1962). 

The admissions inherent in a demurrer 
are not absolute, because the conditional 

admissions made by a demurrer forthwith 
end if the demurrer is overruled. General 

Ins. Co. of America vy. Faulkner, 259 N. 

C. 317, 130 S. E. (2d) 645 (1963). 

Demurrer Does Not Admit Conclusions 
of Law.— 

In accord with original. See McDonald 
ve Carper,/'252 'NOOC, 29) 1120S EM (2d) 
741 (1960); General Ins. Co. of America v. 
Faulkner, 259 N. C. 317, 130 S. E. (2d) 
645 (1963); Coble v. Reap, 269 N.C. 229, 
152 S.E.2d 219 (1967). 
The facts alleged, but not the pleader’s 

legal conclusions, are deemed admitted 
when the sufficiency of the complaint is 
tested by demurrer. Gillispie v. Goodyear 
Service Stores, 258 N. C. 487, 128 S. E. (2d) 
762 (1963); Copple v. Warner, 260 N.C. 
727, 133 S.E.2d 641 (1963): Bennett v. 
National Sur. Corp., 261 N.C. 345, 134 
S.E.2d 678 (1964). 
A demurrer admits as true the allega- 

tions of the facts contained in the com- 
plaint, but does not admit inferences or 
conclusions of law. Brevard v. State Farm 
Mut. Auto. Ins. Co., 262 N.C. 458, 137 
S.E.2d 337 (1964). 
Where the complaint merely alleges con- 

clusions and not facts, it fails to state a 
cause of action and is demurrable. Gillispie 
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v. Goodyear Service Stores, 258 N. C. 487, 
128 S. E. (2d) 762 (1963). 

Pleadings challenged by a demurrer are 

to be construed liberally, with a view to 
substantial justice between the parties. 
Jacobs v. State Highway Comm., 254 N. 
C. 200, 118 S. E. (2d) 416 (1961); Lynn v. 
Clark, 254 N. C. 460, 119 S. E. (2d) 187 
(1961). 

Defect Must Appear on Face of Plead- 
ing Attacked. A demurrer lies only 
when the defect asserted as the ground 
of demurrer is apparent upon the face of 
the pleading attacked. A demurrer which 
requires reference to facts not appearing 

on the face of the pleading attacked is a 
“speaking demurrer,” and is bad. J A. 
Jones Constr. Co. v. Local Union 755, 
Cte 6246 NGC ye 48198 BS aer eso) messe 
(1957). 

In an action to enjoin alleged unlawful 
picketing pursuant to a conspiracy to 

force plaintiff to violate the State Right 
to Work Statute, G. S. 95-78 through 95- 
84, demurrer on the ground that the ac- 
tion was within the exclusive jurisdiction 
of the National Labor Relations Board 
and the federal courts, is properly over- 

ruled when it is not alleged in the com- 

plaint, expressly or inferentially, that 

plaintiff was or is engaged in a business 

affecting interstate or foreign commerce, 
and the allegation of additional facts in 
the demurrer relative to this point is bad 

as a speaking demurrer. J) A. Jones 
Constr. Co. v Local Union 755, etc., 246 
N.C. 481, 98. S:.E. (2d) 852 (1957) 

A demurrer lies only when the defect 
asserted as the ground of demurrer is ap- 

parent upon the face of th. pleading at- 
tacked. Rhyne v. Clark, 255 N. C. 418, 121 
S. E. (2d) 606 (1961). 

On demurrer only facts properly pleaded 
are to be considered, with legal inferences 
and conclusions of the pleader to be dis- 
regarded. Johnson v. Johnson, 259 N. C. 
430, 130 S. E. (2d) 876 (1963). 

Facts alleged in defendants’ answer may 

not be considered in passing on the legal 
sufficiency of the complaint. Rhyne vy. 
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Clark, 255 N. C. 418, 121 S. E. (2d) 606 
(1961). 
Demurrer to Complaint and Demurrer 

to Evidence Distinguished.—A demurrer 

to a complaint, under this section, and a 

demurrer to the evidence, under § 1-183, 

are different in purpose and result. One 

challenges the sufficiency of the pleadings, 

the other the sufficiency of the evidence. 
Gantt v. Hobson, 240 N. C. 426, 82 S. E. 
(2d) 384 (1954); Riddle v. Artis, 246 N. 
C. 629, 99 S. E. (2d) 857 (1957). 
A plea of the statute of limitations is 

not one of the grounds for demurrer speci- 

fied in this section and cannot be taken 

advantage of in this manner. Stamey v. 

Rutherfordton Electric Membership 

Corp., 249 N. C. 90, 105 S. E. (2d) 282 

(1958); Harrell v. Powell, 251 N, C)636; 

1125S. Baated)) 81 (1960). 

Nor Is Fact Relief Sought Is Not War- 

ranted by Allegations—The fact that a 

plaintiff seeks relief not warranted by his 

allegations is not within the enumeration 

in this section. Fremont City Board of 

Education v. Wayne County Board of Ed- 

ucation, 259 N. C. 280, 130 S. E. (2d) 408 

(1963). 

A motion to strike a pleading in its en- 

tirety and dismiss the action was in sub- 

stance, if not in form, a demurrer to the 

pleading, and was so considered. Johnson 

v. Johnson, 259 N. C. 430, 130 S. E. (2d) 
876 (1963). 

Motion of Additional Defendant to 
Strike Cross Action for Contribution 

Treated as Demurrer.—See note to § 1- 

240. 

An order overruling demurrer does not 

preclude motion for judgment as in case 

of nonsuit upon the trial, since the de- 

murrer tests the sufficiency of the plead- 

ings, while the motion to nonsuit tests the 

sufficiency of the evidence. Lewis v. 

Shaver, 236 N. C. 510, 73 S. E. (2d) 320 

(1952). 

Appeal from Order Overruling Demur- 

rer.—See Supreme Court Rules, Appx. I, 

(1), Rule 4(a). 

Applied in Flynt v. Flynt, 237 N. C. 754, 

75 S. E. (2d) 901 (1953); Shives v. Sample, 

938 N. C. 724, 79 S. E. (2d) 193 (1953); 

Heath v. Kirkman, 240 N. C. 303, 82 S. 

E. (2d) 104 (1954); Midkiff v. Auto Rac- 

ing, Inc., 240 N. C. 470, 82 S. E. (2d) 

A1te (1954)2 

Stated in National Ass’n for Advance- 

ment of Colored People v. Eure, 245 N. 

C. 331, 95 S. E. (2d) 893 (1957); Lowry 

vy. Dillingham, 246 N. C. 618, 99 S. E. (2d) 

771 (1957). 
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Cited in Anderson v. Atkinson, 235 N. 
C. 300, 69 S. E. (2d) 603 (1952); McKin- 
ley v. Hinnant, 242 N. C. 245, 87 S. E. 
(2d) 568 (1955); Hall v. DeWeld Mica 
Corph,.2447.N:, CoP 182.) -93 2S. 0B (2d)? 56 
(1956); Broadway v. Asheboro, 250 N. C. 
232, 108 S. E. (2d) 441 (1959); Rudisill v. 
Hoyle, 254 N. C. 33, 118 S. E. (2d) 145 
(1961); Thomas v. Thomas, 259 N. C. 461, 
130 S. E. (2d) 871 (1963); Jocie Motor 
Lines, Inc. v. International Bhd. of Team- 
sters, 260 N.C. 315, 132 S.E.2d 697 (1963). 

II. LACK OF JURISDICTION. 

May Be Made at Any Time.— 
In accord with original. See Coble v. 

Reap, 269 N.C. 229, 152 S.E.2d 219 (1967). 
Defect Must Appear on Face of Com- 

plaint—A demurrer to a complaint on the 
ground that the court has no jurisdiction 
of the person of the defendant, or of the 

subject of the action, will be sustained 

when, and only when, such defect appears 

upon the face of the complaint. Richardson 

v. Richardson, 261 N.C. 521, 135 S.E.2d 

532 (1964); Coble v. Reap, 269 N.C. 229, 
152 S.E.2d 219 (1967). 

Overruling Demurrer Held Error.—See 
Anderson v. Atkinson, 234 N. C. 271, 66 S. 

E. (2d) 886 (1951). 

Iv. PENDENCY OF ANOTHER 
ACTION. 

Availed of by Demurrer or Answer.— 

In accord with 2nd paragraph in origi- 

nal. See Buchanan v. Smawley, 246 N. C. 

592, 99 S. E. (2d) 787 (1957). 

The pendency of a prior action between 

the same parties for the same cause of ac- 

tion may be taken advantage of by de- 

murrer when the fact of such pendency ap- 

pears on the face of the complaint; but un- 

der § 1-133 it must be raised by answer 

when the fact of the pendency of the prior 

action does not appear on the face of the 

complaint. McDowell v. Blythe Bros. Cor 

236 N. C. 396, 72 S. E. (2d) 860 (19529; 

Wallace v. Johnson, 251 N. C. 11, 110 S. 

E. (2d) 488 (1959); Demoret v. Lowery, 

252 N. C. 187, 113 S. E. (2d) 199 (1960). 

Where the complaint contains no refer- 

ence to a prior action pending in another 

court, assuming the prior action “is another 

action pending between the same parties 

for the same cause” within the meaning 

of this section, defendant is required by 

§ 1-133 to assert his plea in abatement by 

answer. Perry v. Owens, 257 N. C. 98, 

125 S. E. (2d) 287 (1962). 
When Prior Action Works Abatement.— 

The pendency of a prior action between the 

same parties for the same cause in a state 
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court of competent jurisdiction works an 
abatement of a subsequent action either in 

the same court or in another court of the 
state having like jurisdiction. Perry v. 
Owens, 257 N. C. 98, 125 S. E. (2d) 287 

(1962); W. S. Boyd Sales Co., Inc. v. Sey- 
MOULr,eeoD NGG. 7145 2ou mae (ed) 605 
(1961). 

A plea in abatement by defendant on the 
ground that another action is pending be- 
tween the same parties for the same cause 
is good only if (1) the plaintiff in the sec- 
ond action could obtain the same relief by 
counterclaim in the prior action, and (2) 
a judgment in favor of the plaintiff in the 
prior action (defendant in the second ac- 
tion) would operate as a bar to plaintiff’s 

prosecution of the second action. Perry v. 
Owens, 257 UN5sCe 98) 5129505. 5h (od) 8e87 
(1962). 

Prior Action in Court of Limited Juris- 
diction.— Where a party institutes action in 
a county court limited as to jurisdictional 
amount, he may not assert the pendency of 

such action as ground for abatement of 
a subsequent action instituted in the supe- 
rior court of another county, demanding 

a sum in excess of the jurisdictional amount 
of the county court, since a plea in abate- 

ment must be based on the pendency of 
an action in a court of competent jurisdic- 
tion. Perry v. Owens, 257 N. C. 98, 125 
S. E. (2d) 287 (1962). 

The ordinary test for determining 
whether the parties and causes are the 
same for the purpose of abatement by rea- 
son of the pendency of the prior action is 
this: Do the two actions present a sub- 
stantial identity as to parties, subject mat- 
ter, issues involved, and relief demanded? 
Wirth v. Bracey, 258 N. C. 505, 128 S. E. 
(2d) 810 (1963); Diamond Brand Canvas 
Prods. Co. v. Christy, 262 N.C. 579, 138 
S.E.2d 218 (1964). 

“Another action” would seem to refer to 
an action of like nature, that is, a civil ac- 
tion instituted under and subject to the pro- 
visions of the Code of Civil Procedure. 
Wirth v. Bracey, 258 N. C. 505, 128 S. E. 
(2d) 810 (1963). 

A claim filed by plaintiffs with the In- 
dustrial Commission against the North 
Carolina Highway Commission to recover 
for injuries and damages sustained in a 
collision and filed prior to an action for 
negligence against a member of the High- 
way Patrol did not constitute another ac- 
tion pending between the same parties with- 
in the meaning of subdivision (3) of this 
section. Wirth v. Bracey, 258 N. C. 505, 
128 S. E. (2d) 810 (1963). 
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Actions Not for Same Cause of Action. 
—Prior action by corporation against of- 
ficer to recover alleged unlawful with- 
drawals by officer was not for the same 
cause of action as action by officer to re- 
cover amount of unpaid salary from the 
corporation within the meaning of subsec- 
tion (3) of this section. Hill v. Hill Spin- 
ning Co., 244 N. C. 554, 94 S. E. (2d) 
677 (1956). 

V. DEFECT OF PARTIES. 

When Defect of Parties Occurs.—A de- 
fect of parties occurs when there has been 
a failure to join either a plaintiff or a de- 
fendant whose presence in the suit is nec- 
essary to give the court jurisdiction and au- 
thority to decide the controversy. Miller 
v. Jones, 268 N.C. 568, 151 S.E.2d 23 
(1966). 
How Taken Advantage of.— 
When a defect of parties appears from 

the complaint itself, it is a ground for de- 
murrer. Miller v. Jones, 268 N.C. 568, 
151 $.E.2d 23 (1966). 

How Defect of Party Cured.— 
A defect of parties is fatal unless the 

necessary party is brought in under § 1- 
73. Miller v. Jones, 268 N.C. 568, 151 
S.E.2d 23 (1966). 
Administrator Must Sue to Recover Debt 

or Personal Property.—Since pending the 
administration of an esta e title to personal 
property of an intestate vests in his ad- 
ministrator and not his next of kin, it 
necessarily follows that the administrator, 
and not creditors or next of kin, is the 
proper party to bring an action to collect 
a debt due the estate or to recover specific 
personal property. Spivey v. Godfrey, 258 
N. C. 676, 129 S. E. (2d) 253 (1963). 
Same—Exceptions to Rule.—To the gen- 

eral rule that the administrator must bring 
suit there are certain exceptions. If the ad- 

ministrator has refused to bring the action 

to collect the assets; if there is collusion 
between a debtor and a personal represent- 
ative, particularly if the latter is insolvent; 
or, if some other peculiar circumstance 

warrants it, the creditors or next of kin 
may bring the action which the personal 
representative should have brought. How- 
ever, in such a case the administrator must 

be a party defendant. Spivey v. Godfrey, 
258 N. C. 676, 129 S. E. (2d) 253 (1963). 

Misjoinder of an Unnecessary Party.— 
Demurrer will not lie for misjoinder of 

parties alone, even in those instances when 
such defect appears on the face of the 
complaint itself, since such misjoinder is 
not fatal and may be cured by the with- 
drawal of a plaintiff or the dismissal of a 
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defendant, as the case may be. Mille, v. 
Jones, 268 N.C. 568, 151 S.E.2d 23 (1966). 

Misjoinder of Parties and Causes.— 
In accord with 2nd paragraph in orig- 

inal. See Tart v. Byrne, 243 N. C. 409, 90 
S. E. (2d) 692 (1956). 
Where there is a misjoinder of parties 

and causes of action, the action should be 
dismissed. Kearns v. Primm, 263 N.C. 423, 
139 S.E.2d 697 (1965). 

Nonjoinder.—A complaint tor an ac- 
counting by heirs of deceased partner 

against surviving partner held demurra- 

ble for defect of parties due to failure to 
join personal representative. Ewing v. 

Caldwell, 243 N. C. 18, 89 S. E. (2d) 774 
(1955). 

Cited in Conger v. Travelers Ins. Co., 

DEON a Grell? e13ieSn (2d), 889 111963): 

VI. MISJOINDER OF SEVERAL 
CAUSES OF ACTION. 

Causes Not Separately Stated.—Subsec- 
tion 5 is applicable when a complaint al- 

leges facts sufficient to constitute two or 

more causes of action but fails to state 
separately facts sufficient to constitute 

each cause of action. Too, each separately 

stated cause of action must be complete 

within itself; it 1s not permissible to in- 

corporate by reference allegations’ set 

forth in another separately stated cause of 
action. Heath v. Kirkman, 240 N. C. 303, 
82 S. E. (2d) 104 (1954). 

Subsection 5 of this section has been con- 
sidered frequently when demurrer has been 
interposed or the ground that two or more 

separately stated causes of action have 
been improperly united in the same com- 
plaint, and it is equally applicable when a 
complaint alleges facts sufficient to con- 
stitute two or more causes of action, but 
fails to state separately facts sufficient to 
constitute each cause of action. Perfecting 

Serv. Co. v. Product Dev. & Sales Co., 
261 N.C. 660, 136 S.E.2d 56 (1964). 

Failure to Distinguish between Allega- 

tions Relating to Cross Action and Those 
Relating to Counterclaim.—Where one de- 
fendant attempts to allege a cross action 

against his codefendant and also a counter- 
claim against the plaintiff, but does not 
distinguish between the allegations relating 

to the cross action and the allegations re- 

§ 1-128. Must specify grounds. 

This section applies to all demurrers, 

written or oral. Adams v. Flora Mac- 

donald College, 247 N. C. 648, 101 S E. 

(2d) 809 (1958); Guilford Realty & Ins. 

Co. v. Blythe Bros. Co., 260 N. C. 69, 131 
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lating to the counterclaim, demurrer to the 
counterclaim must be sustained, even 
though the counterclaim, if properly al- 

leged, is maintainable. Perfecting Serv. Co. 
vy: Product. Devs, & Sales Co.,. 261, N.C. 
660, 136 S.E.2d 56 (1964). 

Sustaining Demurrer without Prejudice 
to Right to Move to Amend Complaint.— 
Sustaining the demurrer under subsection 
5 of this section would be withou* prejudice 
to plaintiff's right under § 1-131 to move 
for leave to amend his complaint so as to 
state separately his alleged causes of ac- 

tion. Monroe vy. Dietenhoffer, 264 N.C. 538, 
142 S.E.2d 135 (1965). 

Cited in Conger v. Travelers Ins. Co., 
260 N. C. 112, 131 S. E. (2d) 889 (1963). 

VII. FAILURE TO STATE SUF- 
FICIENT FACTS. 

Complaint Must Be Fatally Defective 
before It Will Be Rejected. — Where a 
general demurrer is filed to a complaint 

as a whole, if any portion of the pleadings 

is good and states a cause of action, the 

demurrer should be overruled. A com- 
plaint must be fatally defective before it 
will be rejected as insufficient. Buchanan 
v. Smawley, 246 N. C. 592, 99 S. E. (2d) 
787 (1957). 

A complaint for an accounting by heirs 
of deceasea partner against surviving 

partner held demurrable for failure to al- 
lege facts sufficient to state a cause of ac- 

tion. Ewing v. Caldwell, 243 N. C. 18, 
89 S. BE. (2d) 774 (1955). 

Complaint Liberally Construed.— 
Section 1-151 required that a complaint 

demurred to for failure to state facts suffi- 
cient to constitute a cause of action be con- 

strued liberally with a view to substantial 
justice between the parties. Johnson v. 
Johnson, 259 N. C. 430, 130 S. E. (2d) 

876 (1963). 

Truth of Material Facts Admitted.—A 
demurrer to a complaint for failure to state 

facts sufficient to constitute a cause of ac- 
tion admits the truth of every material 
fact properly alleged. Johnson v. Johnson, 
259 N. C. 430, 130 S. E. (2d) 876 (1963). 

Applied in Guilford Realty & Ins. Co. 
v. Blythe Bros. Co., 260 N. C. 69, 131 S. 

E. (2d) 900 (1963). 

S. E. (2d) 900 (1963). 

Must Specify for Purpose of Amend- 

ment.— 
In accord with 2nd paragraph in origi- 

nal. See McKinley vy. Hinnant, 242 N. C. 

Lf) 
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245, 87 S. E. (2d) 568 (1955); Short v. Cen- 

tral Bus Sales Corp., 259 N. C. 133, 129 S. 

E. (2d) 887 (1963). 

A demurrer “that the complaint states 

no cause of action whatever,” etc.— 
A demurrer which merely charges that 

the petition does not state a cause of ac- 
tion is broadside and will be disregarded. 
Pratt v. Bishop, 257 N. C. 486, 126 S. E. 

(2d) 597 (1962). 
Insufficient Demurrers.— 
In accord with 1st paragraph in orig- 

inal. See Commercial Credit Corp. v. 

Robeson Motors, Inc., 243 N. C. 326, 90 
S. E. (2d) 886 (1956); Johnson v. Graye, 
251 N. Cy 448, 111 S. E. (2d) 595 (1959); 
Williams v. Strickland, 251 N. C. 767, 112 

S21 a( 2d) ban Gioeo). 
A written demurrer which states there 

§ 1-129. Amendment; hearing. 
Time of Amendment as a Matter of 

Right.—The plaintiff not having amended 
his complaint within five days after the 
day on which the demurrer was filed, on 
which date his attorneys accepted service 
of a copy of the written demurrer, the de- 
fendant had the right to have the demurrer 

ruled upon after the lapse of five days 

therefrom; and therefore, the ruling of 

the court in declining to continue the 

Grnrrar STATUTES OF NorTH CAROLINA § 1-131 

is a defect of parties defendant appear- 

ing on the face of the complaint, but 

which fails to state what persons should 

be made defendants and on what grounds, 

may be disregarded. McKinley v. Hin- 
nant, 242 N. C. 245, 87. S. E. (2d) 568 

(1955). 

A demurrer ore tenus, which asserted in 

general terms that the complaint did not 
allege facts sufficient to constitute a cause 
of action and which did not distinctly spec- 
ify the grounds of objection to the com- 
plaint, could have been disregarded by the 
court. Guilford Realty & Ins. Co. v. Bly- 
the ‘Bros. Co.,/260 N.C. 69, 131° S. E. (2d) 
900 (1963). 

Applied in Crouch v. Lowther Trucking 

Co., 262 N.C. 85, 136 S.E.2d 246 (1964). 

hearing on the demurrers as_ requested 
by the plaintiff, to allow him to amend, 
was upheld without prejudice to the 
right of the plaintiff to apply for leave to 
amend, as provided in § 1-131. Upchurch 
v. Raleigh, 252 N. C. 676, 114 S. E. (2d) 
772 (1960). 

Cited in Kleibor v. Rogers, 265 N.C. 304, 

144 S.E.2d 27 (1965). 

§ 1-130. Appeals.—Upon the rendering of the decision upon the demurrer, 
if either party desires to appeal, notice shall be given and the appeal perfected 
as is now provided in case of appeals from decisions in term time subject to the 
rules of the Supreme Court. 
92) 56391957 81425) 

Editor’s Note. — The 1957 amendment 

added the words “subject to the rules of 

(1919) c. 304). 5. 53 (CAS os. (514 Sh xt oesc alos lac. 

the Supreme Court” at the end of the 

section. 

§ 1-131. Procedure after return of judgment.—Within thirty days after 
the return of the judgment upon the demurrer, if there is no appeal, or within 
thirty days after the receipt of the certificate from the Supreme Court, if there 
is an appeal, if the demurrer is sustained the plaintiff may move, upon three 
days’ notice, for leave to amend the complaint. If this is not granted, judgment 
shall be entered dismissing the action, and if there has been no appeal from the 
judgment sustaining the demurrer the plaintiff may, one time, commence a new 
action in the same manner _as if the plaintiff had been nonsuited. If the demurrer 
is overruled the answer shall be filed within thirty days after the receipt of the 
judgment, if there is no appeal, or within thirty days after the receipt of the certifi- 
cate of the Supreme Court, if there is an appeal. Otherwise the plaintiff shall be 
entitled to judgment by default final or by default and inquiry according to the 
course and practice of the court. (1919, c. 304, ss. 6, 7; C. S., s. 515; Ex. Sess. 
1921, c. 92, ss. 7, 8; 1949, c. 972; 1965, c. 747.) 

Editor’s Note.— statute of limitations and res judicata, see 
The 1965 amendment added the language 

in the second sentence beginning with the 

words “and if.” 
For an article discussing the language of 

the 1965 amendment in relation to the 

45 N.C.L. Rev. 659 (1967). 
A judgment sustaining demurrer and dis- 

missing the action is a final judgment 
which terminates the action, and therefore 
when such judgment was entered prior to 

98 
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the effective date of the 1965 amendment to 
this section, permitting one action to be 
instituted after judgment sustaining de- 
murrer, the action was not then pending, 
and the amendment, although applying to 
pending litigation as well as subsequent 
litigation, could have no application. Davis 

v. Anderson Indus., Inc., 266 N.C. 610, 

146 S.E.2d 817 (1966). 
Discretion of Court.— 
In accord with Ist paragraph in orig- 

inal. See Burrell v. Dickson Transfer Co., 
244 N. C. 662, 94 S. E. (2d) 829 (1956). 

The motion to amend was addressed to 
the discretion of the court and the court’s 
decision thereon was not subject to review, 
there being no showing or contention that 
the court abused its discretion. Perfecting 
Serv. Co. v. Product Dev. & Sales Co., 264 
N.C. 79, 140 S.E.2d 763 (1965). 
When Action Dismissed.—When a de- 

murrer is sustained the action will be 
then dismissed only if the allegations of 

the complaint affirmatively disclose a de- 
fective cause of action, that is, that plain- 
tiff has no cause of action against the de- 
fendant. Where the complaint discloses 
facts which might be the basis of a good 
cause of action against defendants if such 
cause is sufficiently pleaded, the demurrer 
should be sustained without prejudice to 
plaintiffs’ right to move for leave to amend 

their complaint. Elliott v. Goss, 250 N. C. 
185, 108 S. E. (2d) 475 (1959); East Caro- 

lina Lumber Co. v. Pamlico County, 250 
N. C. 681, 110 S. E. (2d) 278 (1959). 

The court passes on a demurrer as a 

matter of law. If the facts alleged in a com- 
plaint constitute a defective statement of 
a good cause of action, judgment is entered 

sustaining the demurrer but permitting the 

plaintiff to amend. However, if the com- 
plaint shows the plaintiff does not have 
a cause of action, that is, the cause he at- 
tempts to allege is fatally defective, judg- 

ment is entered sustaining the demurrer 
and dismissing the action. Parris v. Brant- 
ley, 256 N. C. 541, 124 S. E. (2d) 533 
(1962). 
Amendment after Demurrer Sustained.— 
Where there is a defective statement of 

a good cause of action, the complaint is 

subject to amendment, and the action 
should not be dismissed until the time for 
obtaining leave to amend has_ expired. 
But where there is a statement of a de- 
fective cause of action, final judgment dis- 
missing the action should be entered. Mills 
vy. Richardson, 240 N. C. 187, 81 S. E. 
(2d) 409 (1954); Lindley v. Yeatman, 242 
N. C. 145, 87 S. E. (2d) 5 (1955); Burrell 
vy. Dickson Transfer Co., 244 N. C. 662. 
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94 S. E. (2d) 829 (1956); Adams v. Flora 
Macdonald College, 247 N. C. 648, 101 S. 
E. (2d) 809 (1958). 

Where plaintiff has a good cause of ac- 

tion and the defect in pleading is the de- 
ficiency in plaintiff's factual allegations, a 

demurrer should have been sustained 
without prejudice to plaintiff's right to 
move for leave to amend her complaint 

under this section. Skipper v. Cheatham, 
249 N. C. 706, 107 S. E. (2d) 625 (1959). 

If the complaint is defective because of 

the failure to allege some essential fact, 
the action should not be dismissed but an 
opportunity should be given to amend the 

pleading by alleging the additional essen- 
tial fact. Walker v. Nicholson, 257 N. C. 

744, 127 S. E. (2d) 564 (1962). 
Upon sustaining a demurrer to a com- 

plaint stating a cause of action in a defec- 
tive manner in omitting essential aver- 
ments, the action should not be dismissed 
until plaintiff is given opportunity to 
amend. Nodine v. Goodyear Mortgage 
Corp., 260 N.C. 302, 132 S.E.2d 631 (1963). 
Where the complaint contains a defec- 

tive statement of a good cause of action, 

defendants’ demurrer will be allowed, even 
in the Supreme Court, but the action will 
not be dismissed until plaintiff is given op- 
portunity to amend. Gadsden v. Johnson, 
261 N.C, 743, 136 S.E.2d 74 (1964). 

Sustaining the demurrer under subsec- 
tion 5 of § 1-127 would be without preju- 
dice to plaintiff’s right under this section 
to move for leave to amend his complaint 
so as to state separately his alleged causes 

of action. Monroe v. Dietenhoffer, 264 N.C. 
538, 142 S.E.2d 135 (1965). 
Upon sustaining a demurrer for failure 

of the complaint to allege a cause of ac- 
tion, the court should not dismiss the ac- 
tion until the pleader has had opportunity 
to amend. Mabe v. Green, 270 N.C. 276, 
154 S.E.2d 91 (1967). 
Where the defendants may be able to 

make allegations in an amended answer 
which would meet the objections raised 
by demurrer to their cross action, they 
should have been authorized to further 
plead pursuant to the authority of this sec- 
tion. Rodman y. Mish, 269 N.C. 613, 153 
S.E.2d 136 (1967). 

Order Dismissing Amended Complaint. 
—This section authorizes dismissal of the 
action if leave to amend is not obtained. 
An order dismissing the amended com- 
plaint (filed without leave) does not dis- 

miss the action but merely leaves it still 

pending without a pleading. The defendant 
has the right to move that the action be 
dismissed for failure to comply with the 
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statutory requirement. Dudley v. Dudley, 

250 N. C. 95, 107 S. E. (2d) 918 (1959). 

Notice of Motion.— 

In accord with 1st paragraph in orig- 

inal. See Burrell v. Dickson Transfer Co., 

244 N. C. 662, 94 S. E. (2d) 829 (1956). 

Motion to Strike Amended Complaint 

Properly Disallowed.—Where order over- 

ruling demurrer to an amended complaint 

recites that the amended complaint, which 

was filed in apt time, was with leave of the 

court, and the recital in the order is not 

challenged, defendant may not thereafter 

contend that his motion to strike the 

amended complaint should have been al- 

lowed because no motion for leave to 

amend had been made as required by this 

section. Nationwide Mut. Ins. Co. v. Can- 

ada Dry Bottling Co., 268 N.C. 503, 151 

S.E.2d 14 (1966). 

Applied in Carolina Builders Corp. v. 

New Amsterdam Cas. Co., 236 N. C 513, 

73S. E. (2d) 155 (1952); Stamey v. Ruth- 

erfordton Electric Membership Corp., 247 

N. C. 640, 101 S. E. (2d) 814 (1958); Yea- 

ger v. Dobbins, 252 N. C. 824, 114 Sars 

(2d) 820 (1960); Fulton v. Talbert, 255 

N. G 183,.120'S. Es (2d)" 410 (1960); Hun- 

nicutt v. Shelby Mut. Ins. Co., 255 N. C. 
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515, 122 S. E. (2d) 74 (1961); Strickland 

v. Jackson, 260 N.C. 190, 132 S.E.2d 338 

(1963); Stegall v. Catawba Oil Co., 260 

N.C. 459, 133 S.E.2d 138 (1963); Stegall v. 

Catawba Oil Co., 260 N.C. 468, 133 S.E.2d 

145 (1963); Stegall v. Catawba Oil Cor 

260 N.C. 469, 133 S.E.2d 146 (1963); 

Spartan Equip. Co. v.. Air Placement 

Equip. Co. 263 N.C. 549, 140 S.E.2d 3 

(1965); High Point Surplus Co. v. Plea- 

sants, 263 N.C. 587, 139 S.E.2d 892 (1965); 

McDaniel v. Fordham, 264 N.C. 62, 140 

S.E.2d 736 (1965); Cobb v. Clark, 257 F. 

Supp. 175 (M.D.N.C. 1966); Woodward v. 

Carteret County, 270 N.C. 55, 153 S.E.2d 

809 (1967); Hout v. Harvell, 270 N.C. 274, 

154 S.E.2d 41 (1967). 

Cited in Shives v. Sample, 238 N. C. 

724, 79 S. E. (2d) 193 (1953); Loving v. 

Whitton, 241 N. C. 273, 84 S. E. (2d) 919 

(1954); Broadway v. Asheboro, 250 Ne Ge 

232, 108 S. E. (2d) 441 (1959); Jones v. 

Mathis, 254 N. C. 421, 119 S. E. (2d) 200 

(1961); Upchurch v. Raleigh, 252 NeG: 

676, 114 S. E. (2d) 772 (1960); Ingram v. 

Nationwide Mut. Ins. Co., 258 N. C. 632, 

129 S. E. (2d) 222 (1963); Murphy v. 

Murphy, 261 N.C. 95, 134 S.E.2d 148 

(1964). 

§ 1-132. Division of actions when misjoinder. 

Court Will Sever Causes Improperly 

United.— 
In accord with 1st paragraph in origi- 

nal. See Tart v. Byrne, 243 N. C. 409, 

90 S. E. (2d) 692 (1956). 
In accord with 2nd paragraph in origi- 

nal. See Mills v. Carolina Cemetery Park 

Corp., 242 N. C. 20, 86 S. EB. (2d) 893 

(1955); McKinley v. Hinnant, 242 N. C. 
245, 87 S. E. (2d) 568 (1955). 

Misjoinder of Causes and Parties.— 
In accord with 1st paragraph in original. 

See Gaines v. Atlas Plywood Corp., 253 
N. C. 191, 116 S. E. (2d) 427 (1960). 

In accord with 2nd paragraph in original. 

See Erickson v. Starling, 233 N. C. 539, 

64 S. E. (2d) 832 (1951); Sellers v. Motors 

Ins. Corp., 233 N. C. 590, 65 S. E. (2d) 21 

(1951); McKinley v. Hinnant, 242 N. (ee 

245, 87 S. E. (2d) 568 (1955); Joyner v. 

McDowell County Board of Education, 

244 N. C. 164, 92 S. E. (2d) 795 (1956). 

Where there is misjoinder of parties and 

causes of action, the action must be dis- 

missed upon demurrer. Bannister & Sons 

v. Williams, 261 N.C. 586, 135 $.E.2d 572 

(1964). 

§ 1-133. Grounds not appearing in complaint. 

Pendency of Another Suit.— 
In accord with 1st paragraph in original. 

See McDowell v. Blythe Bros. Co., 236 N. 
C. 396, 72 S. E. (2d) 860 (1952); Buch- 
anan v. Smawley, 246 N. C. 592, 99 S. E. 
(2d) 787 (1957); Wallace v. Johnson, 251 

N. C. 11, 110 S. E. (2d) 488 (1959). 
In accord with 2nd paragraph in orig- 

inal. See Perry v. Owens, 257 N. C. 98, 
125 S. E. (2d) 287 (1962). 

In an action between the respective 
drivers of the cars involved in a collision, 

each driver sought to recover damages to 
his vehicle upon allegations that the colli- 

sion was the result of the negligence of the 

other. Thereafter, the passenger in one of 

the vehicles sued the driver of the other 

vehicle to recover for perscnal injuries It 

was held that the defendant in the first ac- 

tion, joined in the second action for contri- 

bution, was not entitled to set up as a 

cross action the identical matter asserted 

by him in the prior action, and the plea in 

abatement by the other defendant in the 

second action should have been allowed. 

Demoret v. Lowery, 252 N. C. 187, 113 S. 

E. (2d) 199 (1960). 
Quoted in J. A. Jones Constr. Co. v. 
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Local Union 755, etc. 246 N. C. 481, 98 
S. E. (2d) 852 (1957). 

Cited in Flynt v. Flynt, 237 N. C. 754, 
75 S. E. (2d) 901 (1953); Hill v. Hill 
Spinning Co., 244 N. C. 554, 94 S. E. (2d) 

§ 1-134. Objection waived. 

Same—In the Supreme Court.— 
Demurrer ore tenus on the ground that 

the complaint fails to state facts sufficient 
to constitute a cause of action may be filed 
in the Supreme Court. Howze v. McCall, 
249 Ne C250) 106) 5. B. (2d), 226 (1958): 

Lack of Jurisdiction.— 
In accord with 2nd paragraph in original. 

See Anderson v. Atkinson, 235 N. C. 300, 
69 S. E. (2d) 603 (1952). 

A defect in jurisdiction over the subject 

matter cannot be cured by waiver, consent, 

amendment or otherwise. Anderson v. 
Atkinson, 235 N. C. 300, 69 S. E. (2d) 603 

(1952) 

The filing of an answer waives the right 
to demur for misjoinder of parties and 
causes of action. Bannister & Sons v. Wil- 
liams, 261 N.C. 586, 135 S.E.2d 572 (1964). 
The objection that a prior action is pend- 

ing between the same parties for the same 
cause is waived unless it is raised 1n the 

mode appointed by law. McDowell v. 

Blythe Bros Co., 236 N. C. 396, 72 S. E. 
(2d) 860 (1952). 

Demurrer after Answer.— 
Where additional parties, joined for con- 

tribution under G. S. 1-240, file answer, 

1967 CUMULATIVE SUPPLEMENT § 1-134.1 

677 (1956); Rudisill v. Hoyle, 254 N. C. 
33, 118 S. E. (2d) 145 (1961); Rhyne v. 
Clark, 255 N. C. 418, 121 S. E. (2d) 606 
(1961); Thomas v. Thomas, 259 N. C. 461, 
130 S. E. (2d) 871 (1963). 

they are precluded from thereafter demur- 
ring ore tenus for misjoinder of parties and 

causes, but plaintiffs, seeking no relief 

against such additional defendants, are not 

precluded thereby from demurring ore ten- 

us on such ground. McBryde v. Coggins- 
McIntosh Lumber Co., 246 N. C. 415, 98 
S. E. (2d) 663 (1957). 

Where the record shows that the court 
had jurisdiction over the subject matter of 

the action and of the parties, and a study 
of the complaint shows that it states facts 
sufficient to constitute a cause of action, 
the complaint cannot be overthrown by a 

demurrer ore tenus after answer by defend- 

ants has been filed. Short v. Central Bus 
Sales Corpancooe Ne Ce 133,,1295. ean ed)) 
887 (1963). 

Applied in Spartan Equip. Co. v. Air 
Placement Equip. Co., 263 N.C. 549, 140 
S.E.2d 3 (1965). 

Cited in Flynt v. Flynt, 237 N. C. 754, 
75 S. E. (2d) 901 (1953); Adams v. Flora 
Macdonald College, 247 N. C. 648, 101 S. 
E. (2d) 809 (1958); Williams v. Strick- 
LATION ae Com Ove 1 le osm Hamed) bos 

(1960); Thomas v. Thomas, 259 N. C. 461, 

130 S. E. (2d) 871 (1963). 

ArTICLE 15. 

Answer. 

§ 1-134.1. Special appearances eliminated. 
Editor’s Note.—For case law survey on 

process and waiver of invalidity, see 41 N. 
C. Law Rev. 524. 

Challenge on other grounds does not 
waive the objection to jurisdiction since 
the enactment of this section. Ward v. 
Kolman Mfg. Co., 267 N.C. 131, 148 S.E.2d 
27 (1966). 
Objection "to Jurisdiction after Exten- 

sion of Time to Plead. — Defendant labor 
union, which interposed no objection to 

the jurisdiction of the court until after it 

had applied for and had obtained an exten- 
sion of time in which to plead, waived any 
irregularity in or lack of service of proc- 
ess. Youngblood v. Bright, 243 N. C. 599, 
91 S. E. (2d) 559 (1956). 

General Appearance. - Where a defend- 
ant served by publication and attachment 

files answer denying the material allega- 
tions of the complaint and moves to dis- 
miss for want of valid service and there- 
after plaintiff files an additional athdavit 

upon which an alias summons 1s _ issued 

and order of service by publication is en- 

tered, defendant’s subsequent demurrer for 

failure of the complaint to state a cause of 
action, without attempting to protect and 

preserve his rights in regard to the sec- 

ond attachment and publication, consti- 

tutes a general appearance, giving the 

court jurisdiction. Bright v. Williams, 245 

N. C. 648, 97 S. E. (2d) 247 (1957). 

Applied in Shaver v. Shaver, 244 N. C. 

311, 93 S. E. (2d) 615 (1956); Harris v. 
Upham, 244 N. C. 477, 94 S. E. (2d) 370 
(1956); Finch v. Small Business Adminis- 
tration of Richmond, Virginia, 252 N. C. 

101 



§ 1-135 

50, 112 S. E. (2d) 737 (1960); Trinity 
Methodist Church v. Miller, 260 N.C. 331, 

132 S.E.2d 688 (1963). 
Cited in Harris v. Harris, 257 N. C. 416, 

§ 1-135. Contents. 

I. IN GENERAL. 

The function of a pleading is to inform 
an adversary what facts are claimed to 
constitute the defense. Sorrell v. Moore, 
251 N. C. 852, 112 S. E. (2d) 254 (1960). 

Facts Not Pleaded Cannot Be Shown.— 
A party is not permitted to show facts 
constituting a defense which he has not 

pleaded. Sorrell v. Moore, 251 N. C. 852, 

112 S. E. (2d) 254 (1960). 
Sufficiency of Answer.—If the answer 

gives notice of the facts asserted for the 
defense, it has served its purpose. Sorrell 
vy. Moore; 251) N.C) (852)°112 «S. +E. (2d!) 

254 (1960). 

Courses Open to Defendant.—The only 
pleading on the part of the defendant is 
either a demurrer or an answer. If he 
elects to answer he must either admit or 

deny the several allegations contained in 

the complaint. In addition he may allege 
new matter (1) in confession and avoid- 
ance, or (2) as a setoff, or (3) as an af- 

firmative defense, or (4) as a cross action 

or counterclaim. Spain v. Brown, 236 N. 

Ge355. 72) Se Beate) <9185(1952))2 

Precision and Particularity in Alleging 
Defenses.— 

In accord with 1st paragraph in original. 

See Perkins v. Perkins, 249 N. C. 152, 105 
S. E. (2d) 663 (1958). 

Cited in Commercial Finance Co. v. 
Holder, 235 N.C. 96; 68) S. E.. (2d) 794 
(1952); Wilson v. Chandler, 235 N. C. 3738, 

70 S. E. (2d) 179 (1952); Neal v. Marrone, 

2OomNe Cen (3. 9 o. Lied) mes Om Loos) ir 
Murray v. Wyatt, 245 N. C. 123, 95 S. E. 
(2d) 541 (1956); Smith v. Moore, 254 N. 

C. 186, 118 §. E. (2d) 436 (1961); Daw- 
son Constr. Co. v. Hyde County Board of 
Education, 254) N.C. 311, 418 «S;7E. (2d) 

§ 1-137. Counterclaim. 

I. IN GENERAL. 

Editor’s Note.— 

For case law survey on pleading and 
parties, see 43 N.C.L. Rev. 873 (165). 

Liberal Construction.— 
In accord with 1st paragraph in original. 

See Standard Amusement Co. v. Tarking- 
tO eee Go 444 101 Ss Eo (2d)es98 
(1958). 
While this section is designed to enable 

parties litigant to settle well-nigh any and 

every phrase of a given controversy in one 

GrnerRAL STATUTES OF NorTH CAROLINA § 1-137 

126 S. E. (2d) 83 (1962); Murphy v. 
Murphy, 261 N.C. 95, 134 S.E.2d_ 148 
(1964). 

753 (1961); Jarrett v. Brogdon, 256 N. C. 
693, 124 S. E. (2d) 850 (1962); Jewell. v. 
Price; 259, No C.9345,7130 Jo. ECoG) eos 
(1963). 

III. NEW MATTER IN DEFENSE. 

May Constitute Both Defense and 
Counterclaim.—The new matter alleged in 
an answer in a particular case may consti- 
tute both an affirmative defense and a 
counterclaim. Wells v. Clayton, 236 N. C. 
102, 72 S. E. (2d) 16 (1952). 

This section is specific in directing “or- 
dinary and concise language, without repe- 
tition” when stating an affirmative de- 
fense. Etheridge v. Carolina Power & 
Light Co., 249.N. C. 367.106 S,. BE} (2d) 
560 (1959). 

Facts Should Be Alleged with Same 
Clearness and Conciseness as in Com- 
plaint—The answer must contain any new 

matter relied on by the defendant as con- 
stituting an affirmative defense under this 
section. Setting forth new matter as a de- 

fense is an affirmative pleading on the part 
of the defendant and the facts should be 
alleged with the same clearness and con- 

ciseness as in the complaint. Cohoon v. 
Swain, (216NY -Caisiz wes 7S. AIK a(odrr 1 
(1939); Smith v. Smith, 249 N. C. 669, 
107 S. E. (2d) 530 (1959). 

Asserting Governmental Immunity. — 
If a railroad company in changing the 

grade of a street beyond its right of way, 
incident to the restoration of the street 
after changing the elevation of its tracks 
at a grade crossing, asserts the municipal- 

ity’s governmental immunity, it must plead 
the facts which would relieve it of lia- 
bility on this ground. Thompson vy. Sea- 
board Air Line R. Co., 248 N. C. 577, 104 
S. E. (2d) 181 (1958). 

and the same action, that a connected story 
may be told is not alone sufficient, nor is 
more historical sequence all that is required 
to permit a counterclaim. Burton v. Dixon, 

2597 N., Gi473/1138t, Sie (2d)i 239405). 

More Comprehensive than the Old Set- 
Off.— 

In accord with 2nd paragraph in origi- 
nal. See Etheridge v. Wescott, 244 N. C. 
637, 94 S. E. (2d) 846 (1956); Auto Fi- 
nance Co. v. Simmons, 247 N. C. 724, 102 
S. E. (2d) 119 (1958). 
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Counterclaim by One of Several Defend- 
ants. — Where the action is joint in form, 

it is permissible for one of several de- 
fendants to allege a counterclaim solely 
in its favor, if the liability of such defend- 
ant, in respect of plaintiff’s claim, is sev- 

eral, or joint and several. Burns v. Gulf 
Oil Corp.,, 246 N. C. 266, 98 S. E. (2d) 
339 (1957). 

If the counterclaim is otherwise permis- 
sible, and the liability of the defendant 
who asserts it is several, or joint and sev- 

eral, the mere form of plaintiff's action 

should aot and does not operate to deprive 

such defendant of the statutory right to 
interpose such counterclaim. Burns v. Gulf 

Oil Corp., 246 N. C. 266, 98 S. E. (2d) 339 
(1957). 

Counterclaims Permissible under Both 
Subsections (1) and (2).—In an action on 

contract, the defendant may, under subsec- 

tion (1) of this section, set up as a count- 

erclaim a cause of action arising out of the 
contract sued on and may, under subsec- 

tion (2), also set up the breach of an en- 
tirely different and distinct contract exist- 

ing at the commencement of the action. 

General Rubber & Tire Co. v. Distribu- 
torse ines eb le Nee@in406eo111 85, tH. o(2d) 
614 (1959). 

A several judgment may be had on a 
counterclaim within the purview of the 
statute when judgment may be rendered 

for the plaintiff, or all of the plaintiffs, if 
more than one, or for the defendant, or all 

of the defendants, if more than one, ac- 

cordingly as the court may decide in favor 
of the one side or the other. Garrett v. 
Rose, 236 N. C. 299, '72 S. E. (2d) 843 
(1952); Burton v. Dixon, 259 N. C. 473, 
131 SPE. (2d) 27+(1963): 

In a daughter’s action against the estate 
of her father to recover for personal serv- 
ices rendered her father prior to his death, 
the personal representatives’ counterclaim 

alleging that the daughter and her husband 

conspired to obtain control of her father’s 

property, and pursuant thereto the husband 
procured power of attorney under which 

he sold merchantable timber and converted 

the proceeds to their use, was held to meet 
the requirements of this section that a sev- 
eral judgment must be permissible on a 

counterclaim. Burton v. Dixon, 259 N. C. 

473, 131 S. E. (2d) 27 (1963). 

Applied in Moore v. Parkerson, 255 N. 

C. 342, 121 S. E. (2d) 533 (1961); City of 
Charlotte v. Spratt, 263 N.C. 656, 140 
S.E.2d 341 (1965). 

Cited in Spain v. Brown, 236 N. C. 355, 
72 S. E. (2d) 918 (1952); Hill v. Hill 

1967 CUMULATIVE SUPPLEMENT §°P-137; 

Spinning Co., 244 N. C. 554, 94 S. E. (2d) 
677 (1956). 

II. CLAIMS ARISING OUT OF 
PLAINTIFF’S DEMAND. 

A. General Rules and Instances. 

The purpose and intent of the first sub- 
section of this section is to permit the 
trial in one action of all causes of action 

arising out of any one contract or transac- 

tion. Standard Amusement Co. v. Tarking- 

ton, 247 N. C. 444, 101 S. E. (2d) 398 
(1958); General Tire & Rubber Co. v. Dis- 
tributors, Inc}, 251 N. C:: 406, 113° S3 E? 
(2d) 614 (1959). 

Counterclaim 
etc.— 

In an action for malicious prosecution 

or false arrest, the defendant cannot in- 

terpose a counterclaim for a distinct tort 

committed by the plaintiff against him, 

even though that tort is the offense tor 

which he had unsuccessfully prosecuted 

the plaintiff or caused his arrest Kersey 

v. Smith, 252 N. C. 468, 114 S. E. (2d) 117 
(1960). 

When Cause of Action Must Be As- 
serted by Way of Counterclaim. — A de- 
fendant may plead his cause of action as 
a counterclaim in plaintiff’s action or insti- 
tute a separate action thereon, but where 

the issues raised in the plaintiff's action, if 
answered in his favor, will necessarily es- 

tablish facts sufficient to defeat the de- 
fendant’s cause of action, the defendant 

must assert his cause of action by way of 
counterclaim in the plaintiff’s action. Bul- 
lard v. Berry Coal & Oil Co., 254 N. C. 
756, 119 S. E. (2d) 910 (1961); Manning 
VWiblartecsou NG) 368 .121NS: BE: (2d) 721 

(1961). 

Debtor May Set Up Either Demand for 
Damages or Demand for Specific Enforce- 
ment of Accord.—When a defaulting cred- 
itor sues the debtor to enforce his original 

claim, the debtor may set up either a de- 
mand for damages for the breach of the 
accord or a demand for its specific en- 

forcement as a counterclaim. KEither of 

these demands meets the twofold require- 

ment of the counterclaim statute embodied 

in the first subdivision of this section. 
Dobias v. White, 239 N. C. 409, 80 S. E. 
(2d) 23 (1954). 

Tort against Contract Claim.— 
In accord with 1st paragraph in original. 

See Burton vy. Dixon, 259 N. C. 473, 131 

S. E. (2d) 27 (1963). 

In accord with 2nd paragraph in origi- 
nal. See King v. Libbey, 253 N. C. 188, 116 
S. E. (2d) 339 (1960). 

for Independent Tort, 
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Contract against Tort Claim.— 
Where the cause of action set out in 

plaintiff's complaint sounds in tort for con- 
version of funds. and the causes of action 
set out by defendant, by way of counter- 

claim, are in contract. and do not arise out 
of transactions set forth in the complaint 
as the foundation of plaintiff’s complaint, 
nor are they connected with the subject 

of the action, neither cause of action set up 
by defendant may be properly pleaded as a 

counterclaim to plaintiff's cause of action. 

Commercial Finance Co. v. Holder, 235 
N. C. 96, 68 S E. (2d) 794 (1952). 

Plaintiff alleged that he was distributor 
of defendant corporation’s goods under 
contract, that defendant corporation and 

certain of its named employees entered a 
conspiracy to injure plaintiff in his repu- 

tation and interfere with plaintiff's busi- 
ness under the contract. Defendant cor- 
poration filed counterclaims, alleging: 
First, that plaintiff wrongfully interfered 
with the contractual relationship between 

the corporate defendant and its retail cus- 

tomers; second, that plaintiff wrongfully 
and carelessly removed equipment owned 

by the corporate defendant from the prem- 

ises of its customers; and third, that plain- 

tiff wrongfully converted to its own use 
certain underground storage tanks belong- 
ing to the corporate defendant. It was 
held that while plaintiffs action was in 

tort, the respective rights and obligations 

of plaintiff and the corporate defendant in 
regard to the action and counterclaims 
arose from and were determined by the 

contractual relationship subsisting between 

them, and therefore, the counterclaims 

were permissible under this section. Burns 

v. Gulf Oil Corp., 246 N. C. 266, 98 S. E. 
(2d) 339 (1957). 

_What Constitutes “Subject of the Ac. 
tion.” — 

The term “subject of the action,” as used 

in this section, denotes the thing in respect 
to which the plaintiff’s right of action is 

asserted, such as the wrongful act for which 

damage is sought, or the contract which is 
broken, or the threatened act which is 

sought to be restrained, or the property 
which is sought to be recovered. Garrett 
v. Rose, 236 N C 299, 72 S. E. (2d) 843 

(1952); Burton v. Dixon, 259 N. C. 473, 131 
S. E. (2d) 27 (1963). 

Action to Cancel Contract to Convey as 
Cloud on Title.—The owner of lands ex- 
ecuted a deed to one person and a con- 

tract to convey to another. The grantee 

was joined as a party plaintiff in an ac- 

tion to cance] the contract as a cloud on 

title, and defendant set up a counterclaim 
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for specific performance or return of the 
purchase price paid, with interest. It was 
held that the contract to convey was the 

sole basis of plaintiffs’ action and de- 
fendant’s counterclaim, and therefore, the 
counterclaim could be set up in the action, 
even though recovery of the purchase 
price was not sought and could not be had 
as against plaintiff grantee in any event. 
Etheridge v. Wescott, 244 N. C. 637, 94 S. 
E. (2d) 846 (1956). 

To Be “Connected with the Subject,” 
etc.— 

In accord with original. See Thompson 
v. Pilot Life Ins. Co., 234 N. C. 434, 67 S. 
E. (2d) 444 (1951). 
To be connected with the subject of ac- 

tion, the connection of the case asserted in 
the counterclaim and the subject of the ac- 

tion must be immediate and direct, and pre- 

sumably contemplated by the parties. Bur- 
ton v. Dixon, 259 N. C. 473, 131 S. E. (2d) 

27 (1963). 

In respect to the phrase “connected with 
the subject of the action,” the connection 
must be immediate and direct; the connec- 
tion must be such that the parties could be 

supposed to have foreseen and contem- 

plated it in their mutual acts; in other 

words, that the parties mus be assumed to 
have had this connection and its conse- 
quences in view when they dealt with each 

other. Burton v. Dixon, 259 N. C. 473, 131 

S. E. (2d) 27 (1963). 
What Constitutes “Arising Out of Same 

Transaction.” — 
A counterclaim based on tort, in order 

to be pleadable, must have arisen at the 
time and out of the facts and circum- 
stances which constitute the  plaintiff’s 

cause of action. Kersey v. Smith, 252 N. 
C. 468, 114 S. E. (2d) 117 (1960). 

In a daughter’s action against her father’s 
estate to recover for personal services ren- 
dered her father, the defendant executor 
was permitted to set up a counterclaim 
against her for civil conspiracy between her 

and her husband pursuant to which the 
husband obtained a power of attorney and 
sold merchantable timber belonging to her 
father and converted the proceeds to their 

own use, since the counterclaim was con- 
nected with the subject of the plaintiff’s ac- 
tion and was so related thereto that ad- 
justment of both was necessary in a full 
and final determination of the controversy. 

Burton v. Dixon, 259 N. C. 473, 131 S. E. 

(2d) 27 (1963). 
Same -— Counterclaim for 

Prosecution.— 
If a counterclaim cannot be maintained 

in an action for malicious prosecution, 

Malicious 
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based on the tort which was the basis for 
the unsuccessful prosecution, it would 

seem equally clear that a counterclaim for 

malicious prosecution is not pleadable in 
an action based on assault and battery, 

where the facts constituting the alleged 
cause of action for malicious prosecution 

had not arisen at the time plaintiff's cause 

of action arose. Kersey v. Smith, 252 N. 
C. 468, 114 S. E. (2d) 117 (1960). 

The cross action must have such rela- 
tion to plaintiff’s claim, etc.— 

In accord with Ist paragraph in original. 

See General Tire & Rubber Co. v. Distri- 
butors, Inc., 251 N. C. 406, 111 S. E. (2d) 
614 (1959). 

In accord with 2nd paragraph in 1961 
Supplement. See Burton v. Dixon, 259 N. 
C. 473, 131 S. E. (2d) 27 (1963). 

The cross action must be so related to 
the matters alleged in the complaint that 
an adjustment of both is necessary to a full 
determination of the controversy. Thomp- 

son v. Pilot Life Ins. Co., 234 N. C. 434, 
67 S. E. (2d) 444 (1951). 

Where defendants’ cross action is so in- 
terwoven in plaintiff's cause of action that 

a complete story as to one cannot be told 

without telling the essential facts as to 
the other, and has such relation to plain- 

tiff’s claim that the adjustment of both is 
necessary to a full and final determination 

of the controversy, the cross action is au- 

thorized by this section. Standard Amuse- 
ment Co. v. Tarkington, 247 N. C. 444, 101 
S. E. (2d) 398 (1958). 

The cross action must have such rela- 
tion to the plaintiffs’ claim that the ad- 
justment of both is necessary to a full and 
final determination of the controversy. This 
means that it must be so interwoven in 
plaintiffs’ cause of action that a full and 
complete story as to the one cannot be 

told without relating the essential facts as 
to the other. Burton v. Dixon, 259 N. C. 
473, 131 S. E. (2d) 27 (1963). 

Cross Actions as between Joint Tort- 
Feasors.— Where all joint tort-feasors are 
brought in by a plaintiff and a cause of 
action is stated against all of them, such 
defendants under this section and § 1-138 
are permitted to set up in their respective 
answers as many defenses and counter- 

claims as they may have arising out of 
the causes of action set out in the com- 
plaint. However, they are not allowed to 
set up and maintain cross actions as be- 

tween themselves which involve affirma- 
tive relief not germane to the plaintiff's 
action This is so, notwithstanding the fact 

that the defendant’s claim for damages 
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may have arisen out of the same set of cir- 
cumstances upon which the plaintiff's ac- 

tion is bottomed. Bell v. Lacey, 248 N. C. 
703, 104 S. E. (2d) 833 (1958); Greene vy. 

Charlotte Chemical Laboratories, Inc., 254 
NeirGa.680) 120915 ee Bat (2d)i.S2.27( 19615 
Streater v. Marks, 267 N.C. 32, 147 S.E.2d 
529 (1966). 

In an action against two defendants to 
recover for negligent injury, a cross action 
against one defendant by the other may 

not be maintained when the cross action 
is based on an express contract between 
the defendants obligating the one to indem- 
nify the other from losses resulting from 
the activities of indemnitor in performing 
or supervising the work out of which 
plaintiff's injuries arose. Steele v. Moore- 
Flesher Hauling Co., 260 N.C. 486, 133 
S.E.2d 197 (1963). 

Allegations Constituting Counterclaim in 
Action of Ejectment. — See Garrett v. 
Rosen cco Ny Ca.299) Len Onl G2d)as4a 

(1952). 

Allegations Not Constituting Counter- 
claim in Action of Ejectment.—In an ac- 
tion for trespass and for injunctive relief 

against further trespass, allegations in the 

answer of a defendant that he ts the owner 

and in possession of a described tract of 

land and that insofar as plaintiff's descrip- 

tion covers any of the land described in 
the answer, the allegations of the com- 

plaint are untrue and denied, fail to set 

up a counterclaim so as to preclude plain- 

tiffs from taking voluntary nonsuit as to 

such defendant. Everett v. Yopp, 247 N. 

C. 38, 100 S, E- (2d) 221 (1957). 

This section determines what is a proper 
counterclaim as the word is used in Ses- 
sion Laws 1955, c. 971, s. 4, Rule 25 (c) 
(4), relating to the transfer of actions 
from the municipal-county court in Guil- 
ford County to the superior court, where 

a counterclaim is filed which is beyond 

the jurisdiction of the municipal-county 

court. Standard Amusement Co. v_ Tark- 

ington, 247 N. C. 444, 101 S. E. (2d) 393 

(1958). 

III. CLAIMS ARISING OUT OF 
INDEPENDENT CONTRACT. 

A. General Rules and Instances. 

When Subsection (2) Applicable.—Sub- 

section (2) of this section is applicable 

where, in an action on a contract, the 

breach of an entirely different and dis- 

tinct contract is set up by defendant Gen- 

eral Tire & Rubber Co. v. Distributors, 

Inc., 251 N. C. 406, 111 S. E. (2d) 614 

(1959). 
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Need Not Arise out of Same Transac- 
tion.— 

Where plaintiff's action is on contract, 

and defendant’s counterclaim exists at the 

commencement of the action and is on 

contract, it is not required that such coun- 

terclaim relate to the contract or trans- 

action set forth in the complaint “as the 
foundation of the plaintiff’s claim or con- 
nected with the subject of the action.” In 
such case, subsection 2 rather than sub- 

section 1 of this section controls. Com- 
mercial Credit Corp. v. Robeson Motors, 
Inc., 243 N. C. 326, 90 S. E. (2d) 886 
(1956). 
A counterclaim permissible under sub- 

section (2) of this section need not relate 
to the contract or transaction set forth in 

the complaint. General Tire & Rubber Co. 
v. Distributors, Inc., 251 N. C. 406, 111 

S. E. (2d) 614 (1959). 
Penalty for Usurious Interest. — Con- 

struing G. S. 24-6 and subsection 2 of 
this section in pari materia, where a lender 

brings an action to recover on a note or 

other evidence of debt, the borrower, by 
counterclaim in such action, can recover 

the penalty for usurious interest paid by 
the borrower to the lender in connection 

with separate and independent transactions 

between them. Commercial Credit Corp. v. 
Robeson Motors, Inc., 243 N. C. 326, 90 
S. E. (2d) 886 (1956). 

There is no conflict between subsection 
2 of this section and G. S. 24-2 in reference 
to pleading of a counterclaim for usury. 

Commercial Credit Corp. v. Robeson 
Motors, Inc., 243 N. C. 326, 90 S. E. (2d) 

886 (1956). 

Counterclaim of Guarantor—In an ac- 
tion by the seller against the purchaser 
and the guarantor of payment, the guar- 

§ 1-138. Several defenses. 

Contradictory Defenses.— 

Under this section, a defendant may set 
up and rely upon contradictory defenses. 
Modern Electric Co., Inc. v. Dennis, 255 
N. C. 64, 120 S. E. (2d) 533 (1961). 

Defendant may set up a counterclaim 
which is permissible to any one of the 
causes of action alleged by plaintiff with- 
out regard to whether plaintiff separately 
alleges such cause. Burns v. Gulf Oil 
Corp., 246 N. C. 266, 98 S. E. (2d) 339 
(1957). 

Defenses and Counterclaims of Joint 
Tort-Feasors.—Where all joint tort-feas- 
ors are brougnt in by a plaintiff and a 
cause of action is stated against all of 
them, such defendants under this section 
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antor is entitled to set up a counterclaim 
against the seller for the amount the guar- 
antor paid the seller under a separate con- 
tract for engineering, designing, and fabri- 
cating a mechanical model upon allegations 
that the model was totally worthless for 
the purpose for which constructed. Per- 
fecting Serv. Co. v. Product Dev. & Sales 
Co., 261 N.C. 660, 136 S.E.2d 56 (1964). 

B. Time of Existence. 

In General.— 
This section does not require that a 

counterclaim must be one existing at the 
commencement of the plaintiff’s action ex- 
cept in the case of a counterclaim arising 
out of contract. Cameron v. Cameron, 235 
N. C. 82, 68 S. E. (2d) 796 (1952). 

Under this section a counterclaim, etc.— 
In accord with 2nd paragraph in origi- 

nal. See Commerce Mfg. Co. v. Blue 
Jeans Corp., 146 F. Supp. 15 (1956). 

IV. PLEADING AND PRAC- 
TICE. 

A. Rules of Pleading. 

Facts Taken as True in Determining 
Whether Counterclaim Permissible, — 
Facts alleged by defendant as the basis for 
its counterclaims must be taken as true 
in determining whether the counterclaims 
are permissible under the statute. Burns 
v. Gulf Oil Corp., 246 N. C. 266, 98 S. E. 
(2d) 339 (1957). 

C. Jurisdictional Amount. 

Jurisdictional Amount for Counter- 

claims.—For note on problem arising from 
counterclaim exceeding jurisdictional limit 
of court, and suggested remedy by way of 
proposed change in this section, see 32 N. 
C. Law Rev. 231. 

and § 1-137 are permitted to set up in 
their respective answers as many defenses 
and counterclaims as they may have aris- 
ing out of the causes of action set out in 
the complaint. However, they are not al- 
lowed to set up and maintain cross actions 
as between themselves which involve af- 
firmative relief not germane to the plain- 
tiffs action. This is so, notwithstanding 
the fact that the defendant’s claim for 
damages may have arisen out of the same 
set of circumstances upon which the plain- 
tiffs action is bottomed. Bell vy. Lacey, 
248 N. C. 703; 104 S. E. (2d) 833 (1958); 
Greene v. Charlotte Chemical Laborator- 
ies, Inc., 254 N. C. 680, 120 S. E. (2d) 82 
(1961); Streater v. Marks, 267 N.C. 32, 
147 $.E.2d 529 (1966). 
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In an action against two defendants to 
recover for negligent injury, a cross action 
against one defendant by the other may 
not be maintained when the cross action is 
based on an express contract between the 
defendants obligating the one to indem- 
nify the other from losses resulting from 
the activities of indemnitor in performing 
or supervising the work out of which plain- 
tiff’s injuries arose. Steele v. Moore-Flesher 
Hauling Co., 260 N.C. 486, 133 S.E.2d 197 
(1963). 

Defendant cannot plead contributory 
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negligence by reference to his counterclaim. 
Hines «v.»Frink;:257, Nw C. 723,127 S. E. 
(2d) 509 (1962). 

Failure to Distinguish between Allega- 
tions Relating to Cross Action and Those 
Relating to Counterclaim.— Where the facts 
were alleged in a series of paragraphs, 

without any satisfactory attempt to distin- 
guish between those relating to the cross 
action and those relating to the counter- 
claim, a demurrer was sustained. Perfect- 
ing Serv. Co. v. Product Dev. & Sales Co., 
261 N.C. 660, 136 S.E.2d 56 (1964). 

§ 1-139. Contributory negligence pleaded and proved. 

The defendant must meet the two re- 
quirements of this section to obtain the 
benefit of the affirmative defense of con- 
tributory negligence. The first require- 
ment is that the defendant must specially 

plead in his answer an act or omission of 
the plaintiff constituting contributory neg- 

ligence in law; and the second require- 
ment is that the defendant must prove on 
the trial the act or omission of the plain- 
tiff so pleaded. Hunt v. Wooten, 238 N. 

C. 42, 76 S. E. (2d) 326 (1953); Murray 
v. Wyatt, 245 N. C. 123, 95 S. E. (2d) 
541 (1956); Farmers Oil Co. v. Miller, 264 

N.C. 101, 141 S.E.2d 41 (1965). 
The plea of contributory negligence is 

an affirmative defense, and when relied up- 
on by defendant, this section puts the bur- 
den of proving it on the defendant. James 
v. Atlantic & East Carolina R. Co., 223 N. 
C. 591, 65 S. E. (2d) 214 (1951). 
The plea of contributory negligence is 

an affirmative defense, and when relied 
upon as a defense, it must be set up in the 
answer and proved on the trial. Rodgers v. 
Thompson, 256 N. C. 265, 123 S. E. (2d) 

785 (1962). 
Contributory negligence must be pleaded 

in the answer and proved on the trial, etc.— 
The first requirement is that the defend- 

ant must specially plead in his answer an 
act or omission of the plaintiff constitut- 
ing contributory negligence in law; and the 
second requirement is that the defendant 
must prove on the trial the act or omis- 
sion of the plaintiff so pleaded. Allegation 
without proof and proof without allegation 
are equally unavailing to the defendant. 
Rodgers v. Thompson, 256 N. C. 265, 123 

S. E. (2d) 785 (1962). 

A defendant must prove contributory 

negligence substantially as alleged in his 

answer. Moore vy. Hales, 266 N.C. 482, 146 

S.E.2d 385 (1966). 

Defendant must plead contributory neg- 
ligence, etc.— 

Contributory negligence is an affirma- 

tive defense which must be pleaded. It 
cannot be raised by demurrer to the com- 
plaint. Walston v. Greene, 247 N. C. 693, 

102) S.0E., (2d) 124) (1958). 
A defendant, relying upon contributory 

negligence for his defense, must allege in 
his answer facts which, if true, constitute 
negligence by the plaintiff and must prove 
the negligence so alleged. Jones v. Holt, 
268 N.C. 381, 150 S.E.2d 759 (1966). 
A demurrer to the complaint on the 

ground of contributory negligence, etc. — 
In accord with original. See Skipper v. 

Cheatham, 249 N. C. 706, 107 S. E. (2d) 
625 (1959); Boykin v. Bennett, 253 N. C. 
720, 118m ont. (2d)™ 129 (1961).. 

Plea Must Aver Facts to Which Law 

Attaches Negligence.—To be sufficient. a 

plea of contributory negligence must aver 

a state of facts to which the law attaches 
negligence as a conclusion. One relying on 

contributory negligence must prove facts 

from which the inference of contributory 
negligence may be drawn by men of ordi- 

nary reason. Evidence which raises a mere 

conjecture is insufficient for the jury. 

Bruce v. O’Neal Flying Service, 234 N. C. 

79, 66 S. E. (2d) 312 (1951) 
A plea of contributory negligence must 

allege negligent acts or omissions on the 
part of the plaintiff which contributed to 
his injury as one of its proximate causes. 
Moore v. Hales, 266 N.C. 482, 146 S.E.2d 

385 (1966). 
Negligence is not presumed from the 

mere fact that one is killed. Goodson v. 
Williams, 237 N. C. 291, 74 S. E. (2d) 762 

(1953). 

Motion for Nonsuit.— 
In accord with original. See Donlop v. 

Snyder, 234 N. C. 627, 68 S E. (2d) 316 
(1951); Gibson v. Whitton, 239 N. C. 11, 
79 S. E. (2d) 196 (1953); Pruett v. Inman, 

252 N. C. 520, 114 S. E. (2d) 360 (1960); 
Smith v. Rawlins, 253 N. C. 67, 116 S. E. 
(2d) 184 (1960); Carswell v. Lackey, 253 
N. C. 387, 117 S. E. (2d) 51 (1960). 
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Contributory negligence is an affirmative 
defense which the defendant must plead 
and prove; however, the rule is firmly em- 
bedded in the adjective law of this State 
that a defendant may avail himself of his 
plea of contributory negligence by a mo- 
tion for a compulsory judgment of nonsuit 
under § 1-183 when, and only when, the 
facts necessary to show contributory negli- 
gence are established so clearly by plain- 
tiff’s own evidence that no other conclu- 
sion can be reasonably drawn therefrom. 

Rouse v. Peterson, 261 N.C. 600, 135 S.E.2d 
549 (1964), citing Pruett v. Inman, 252 
N.C. 520, 114 S.E.2d 360 (1960); Wells v. 
Johnson, 269 N.C. 192, 152 S.E.2d 229 
(1967). 

A motion for nonsuit on the ground of 
contributory negligence shown by _ the 

plaintiff’s evidence will be allowed only 

when the evidence is so clear that no other 

reasonable inference is deducible_ there- 

from. Donlop v Snyder, 234 N C. 627. 68 
S. E. (2d) 316 (1951); Goodson v. Wil- 
tenet Pere WN (6, Pil, ee SEE. (aa) We 
(1953); Carrigan v. Dover, 251 N. C. 97, 
110 S. E. (2d) 825 (1959). 

The court cannot allow a motion for 
judgment of nonsuit on the ground of con- 
tributory negligence on the part of the 
plaintiff in actions for personal injury, or 
of the decedent in actions for wrongful 
death, if it is necessary to rely either in 
whole or in part on testimony offered by 

the defense to sustain the plea of contrib- 

utory negligence. Pruett v. Inman, 252 N. 

C. 520, 114 S. E. (2d) 360 (1960). 

A defendant may not avail himself of his 
plea of contributory negligence by a motion 

for a compulsory judgment of nonsuit un- 
der § 1-183. unless the facts necessary to 

show contributory negligence are estab- 

lished so clearly by plaintiff's own evidence 
that no other conclusion can be reasonably 

drawn therefrom. Rodgers v. Thompson, 
256 N. C. 265, 123 S. E. (2d) 785 (1962). 

Only when plaintiff proves himself out of 

court is he to be nonsuited on the evidence 

of contributory negligence. Rodgers v. 

Thompson, 256 N. C. 265, 123 S. E. (2d) 
785 (1962). 

Since the burden of proof on the issue 

of contributory negligence is upon the de- 
fendant, a motion for judgment of involun- 

tary nonsuit upon that ground should be 
allowed only when the plaintiff's evidence, 
considered alone and taken uw the light 
most favorable to him, together with all 
inferences favorable to him which may rea- 
sonably be drawn therefrom, so clearly 
establishes the defense that no other con- 
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clusion can reasonably be drawn. Raper v. 
Byrum, 265 N.C. 269, 144 S.E.2d 38 (1965). 
When the defendant pleads contributory 

negligence, and plaintiff's own evidence, 

considered in the light most favorable to 
him, affirmatively shows such contributory 

negligence on his part so clearly that no 
other conclusion can be reasonably drawn 
therefrom, defendant is entitled to have his 
motion for judgment of compulsory non- 
suit sustained. Wallsee v. Carolina Water 
Co., 265 N.C. 291, 144 S.E.2d 21 (1965). 
A motion for judgment of compulsory 

nonsuit upon the ground of contributory 

negligence should be allowed only when 
the plaintiff’s evidence, considered alone 
and taken in the light most favorable to 
him, together with inferences favorable to 
him which may be reasonably drawn there- 
from, so clearly establishes the defense of 
contributory negligence that no other con- 
clusion can reasonably be drawn. Atwood 
v. Holland, 267 N.C. 722, 148 S.E.2d 851 
(1966). 
A motion for judgment of nonsuit on the 

ground of contributory negligence will be 
granted only when plaintiff’s own evidence 
establishes the facts necessary to show 
contributory negligence so clearly that no 

other conclusion can be reasonably drawn 
therefrom. Bass v. McLamb, 268 N.C. 395, 

150 S.E.2d 856 (1966). 
The court cannot allow a motion for 

judgment of compulsory nonsuit, on the 
ground of contributory negligence on 
plaintiff's part in an action for damages 
for personal injury, if it is necessary for 
the court to rely on any part of the evi- 
dence offered by defendant. Wells v. John- 
son, 269 N.C. 192, 152 S.E.2d 229 :1967). 

Sufficiency of Evidence for Submission 
to Jury.—The burden of proof being upon 
the defendant, the issue of contributory 

negligence should not be submitted to the 
jury if the evidence is not sufficient to sup- 
port an afhrmative finding. Jones v. Holt, 
268 N.C. 381, 150 S.E.2d 759 (1966). 

The issue of contributory negligence 
may not properly be submitted to the jury 
unless there is evidence from which the in- 
ference of contributory negligence may be 

drawn by men of ordinary reason, evi- 
dence which merely raises a conjecture be- 
ing insufficient. Jones v. Holt, 268 N.C. 
381, 150 S.E.2d 759 (1966). 

Evidence Considered in Light Most 
Favorable to Defendant.—While a defen- 
dant has the burden of proof on the issue 
of contributory negligence, he is entitled 
to have the evidence bearing on that issue 
considered in the light most favorable to 
him in determining whether there is suf- 
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ficient evidence of contributory negligence 
to be submitted to the jury. Moore v. 
Hales, 266 N.C. 482, 146 S.E.2d 385 (1966). 

In determining the sufficiency of the evi- 
dence of contributory negligence to require 
the submission of that issue to the jury, 
defendant’s evidence must be considered in 
the light most favorable to him, giving him 
the benefit of all reasonable inferences in 
his favor and disregarding plaintiff’s evi- 
dence except insofar as plaintiff’s evidence 
tends to show negligence on the part of 

the plaintiff as alleged in the answer as a 
contributing cause of the injury. Jones v. 
Holt, 268 N.C. 381, 150 S.E.2d 759 (1966). 

Minor between ages of seven and four- 
teen is presumed to be incapable of con- 
tributory negligence. Weeks v. Barnard, 
265 N.C. 339, 143 S.E.2d 809 (1965). 

But Such Presumption May Be Over- 
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come.—Presumption that a minor between 
the ages of seven and fourteen is incapable 
of contributory negligence may be over- 
come by evidence that the child did not 
use the care which a child of its age, ca- 
pacity, discretion, knowledge, and experi- 
ence would ordinarily have exercised 
under the same or similar circumstances. 
Weeks v. Barnard, 265 N.C. 339, 143 
S.E.2d 809 (1965). 

If a child fails to exercise care and pru- 
dence equal to his capacity, and the failure 
is one of the proximate causes of the in- 
juries in suit, a child cannot recover. 
Weeks v. Barnard, 265 N.C. 339, 143 
S.E.2d 809 (1965). 

Cited in State v. Smith, 240 N. C. 99, 81 
S. E. (2d) 263 (1954); Green v. Isenhour 
Brick & Tile Co., 263 N.C. 503, 139 S.E.2d 
538 (1965). 

ARTICLE 16. 

Reply. 

§ 1-140. Demurrer or reply to answer; where answer contains a 
counterclaim. 

In all cases where the answer of any defendant, whether an original defendant 
or a defendant subsequently made a party to a pending cause, asks or seeks 
affirmative relief by way of a cross complaint against any codetendant, whether 
an original codefendant or a codefendant subsequently made a party to a pending 
cause, no judgment by default as between said codefendant shall be entered un- 
less and until the defendant against whom affirmative reliet is demanded shall 
have been served with a notice together with a copy of the answer containing 
such cross complaint, said notice to be issued by the clerk of the court wherein 
said cause is pending and notitying such defendant that unless a reply to the 
answer and cross complaint is filed within twenty days from the date of service 
of notice and answer judgment by default will be entered as provided by law. 
(1870-71, c. 42, s. 5: Code, s. 208; Rev., s. 484: 1919, c. 304; C. S., s. 524; 

Ex. Sess. 1920, c. 96, s. 1; Ex. Sess. 1921, c. 92, s. 1; Ex. Sess. 1924, c. 18; 

1534 C1058) 
Editor’s Note.— 
The 1953 amendment added the above 

paragraph to this section. As the first par- 

agraph was not changed it is not set out. 

For comment on the 1953 amendment, see 
31 N C. Law Rev. 399. 

The purpose of a reply is to deny such 

allegations ot the answer as the plaintiff 
does not admit and to meet new matter set 
up in the answer. Spain v. Brown, 236 N. 
C. 355. 72 S E. (2d) 918 (1952) 

When Reply Necessary or Proper.—li 
the answer contains no new matter, no fur- 

ther pleading is necessary or proper If, 

however, the detendant pleads an affirma- 
tive defense, setoff, or counterclaim, the 
plaintiff. if he wishes to raise an tssue of 
fact thereon. may, and under certain con- 
ditions must, reply thereto. Spain v. 

Brown, 236 N. C. 355, 72 S. E. (2d) 918 
(1952). 

Counterclaim Stating Two or More 
Causes of Action.—If a counterclaim in 
fact states two causes of action, when it 

does not profess to state more than one, it 

is demurrable. However, unless the con- 

trary plainly appears, it will be assumed 
that a counterclaim that does not set forth 
separate statements of more than one 

cause of action is intended to allege a 

single cause of action and that intimations 
of other causes of action are mere embel- 

lishments and not germane to the cause of 
action constituting the heart of the com- 
plaint. King v. Libbey, 253 N. C. 188, 116 

S. E. (2d) 339 (1960). 
Section Applies to Cross Action by One 

Defendant against Codefendant. — While 

109 



§ 1-141 

this section uses the word “plaintiff”, its 

purpose and intent is to withhold from a 

defendant any right to a judgment by de- 

fault on any counterclaim until and unless 

he gives the alleged debtor legal notice of 

his claim. And the philosophy underlying 
the section requires that the rule prescribed 
be applied to a cross action by one de- 
fendant against a codefendant. Boone v. 

Sparrow, 235 N. C. 396, 70 S. E. (2d) 204 

(1952). 
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Plaintiff May Not Demur to Part of 
Single Affirmative Defense. — See same 
catchline under § 1-141. 

Applied in General Tire & Rubber Co. 
v. Distributors, Inc., 251 N. C. 406, 111 S. 

E. (2d) 614 (1959). 
Cited in Wells v. Clayton, 236 N. C. 102, 

72 S. E. (2d) 16 (1952); Clapp v. Clapp, 
241 N.C. 281; '85°S; E: (2d) 1153 (1954); 
Williams v. Denning, 260 N.C. 539, 133 

S.E.2d 150 (1963). 

§ 1-141. Content; demurrer to answer. 

A reply is a defensive pleading. Its pur- 
pose is to support, not to contradict, the 
complaint. Nix v. English, 254 N. C. 414, 
119 S. E. (2d) 220 (1961). 
When Answer Demurrable. — This sec- 

tion makes it plain that where an answer 
contains either in form or in substance a de- 
nial of essential allegations of the com- 

plaint, the whole answer is not demurrable. 

It specifies, however, that a demurrer is 
the proper method by which to determine 

the sufficiency of an affirmative defense set 
out in an answer. Erickson v. Starling, 
235 N. C. 643, 71 S. E. (2d) 384 (1952). 

Whether allegations set forth as the basis 
for a plea in bar to plaintiff’s entire cause 
of action are sufficient for that purpose 
may be tested by demurrer. Hardin v. 
American Mut. Fire Ins. Co., 261 N.C. 67, 
134 S.E.2d 142 (1964). 

Must Not Be Radically Inconsistent. — 
In accord with 1st paragraph in original. 

See Nix v. English, 254 N. C. 414, 119 S. 
E. (2d) 220 (1961). 

The plaintiff cannot in his reply set up 
a cause of action different from that con- 
tained in his complaint. Such a pleading 
is a departure, and is governed by the pro- 

vision that the reply must not be inconsis- 

tent with the complaint. Nix v. English, 
254 N. C. 414, 119 S. E. (2d) 220 (1961). 

When Complaint and Reply Inconsis- 
tent. — A complaint and a reply are incon- 

sistent within the meaning of this section 
when they are contrary the one to the 

other, so that the one is necessarily false if 

the other is true. Scott v. Jordan, 235 N. C. 
244, 69 S. E. (2d) 557 (1952). 

Reply in Harmony with Complaint. — A 
reply in which the plaintiff alleges that the 
executory contract supporting the defend- 
ant’s claim to the property in controversy 

has been abrogated by the mutual agree- 
ment of the parties is in complete harmony 
with the complaint in which the plaintiff 

asserts that he is the absolute owner of 

that property. Scott v. Jordan, 235 N. C. 
244, 69 S. E. (2d) 557” (1952). 

Plaintiff May Not Demur to Part of 
Single Affirmative Defense.—Plaintiff may 
demur to one or more defenses pleaded in 
answer, but he may not divide a single af- 
firmative defense and demur separately to 
paragraphs or sentences removed from 
context. Home Improvement Financing 
Corp. v. Cuthrell, 251 N. C. 75, 110 S. E. 
(2d) 484 (1959). 

When Section Applicable to Pleas of 
Res Judicata and Estoppel by Judgment.— 

When the facts constituting the pleas in 
bar of res judicata and estoppel by judg- 
ment are shown on the face of defendant’s 
pleadings, the sufficiency of such pleas 
may be tested by demurrer under this sec- 
tion or by motion to strike under § 1-126. 

Troy Lumber Co. v. Hunt, 251 N. C. 624, 
112 S. E. (2d) 132 (1960). 
A motion to strike defendant’s entire 

further answer and defense on the ground 
that facts alleged do not constitute a 
proper defense to plaintiff’s action is in 
substance a demurrer to defendant’s fur- 
ther answer and defense. Quick v. High 

Point Memorial Hosp., Inc., 269 N.C, 450, 
152 S.E.2d 527 (1967). 

Applied in Jenkins v. Fields, 240 N. C. 
776, 84 S. E. (2d) 809 (1954); Bumgard- 
ner v. Groover, 245 N. C. 17, 95 S. E. (2d) 

101 (1956); Wescott v. State Highway 
Comm’n, 262 N.C. 522, 138.S.H.2d 183 
(1964). 

Quoted in part in Williams v. Union 

County Hospital Ass’n, 234 N. C. 536, 67 
S. E. (2d) 662 (1951); Mercer v. Hilliard, 
249 N. C. 725, 107 S. E. (2d) 554 (1959). 

Stated in Wells v. Clayton, 236 N. C. 

102 9729S heed ter Clg52): 

Cited in Kelly v. Kelly, 241 N. C. 146, 
84 S. E. (2d) 809 (1954); Perfecting Serv. 
Co. v. Product Dev. & Sales Co., 264 N.C. 
79, 140 S.E.2d 763 (1965). 
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ARTICLE 17. 

Pleadings, General Provisions. 

§ 1-144. Subscription and verification of pleading. 
Editor’s Note.—For case law survey as 

to verification of pleading, see 44 N.C.L. 
Rev. 897 (1966). 
A motion is not a pleading within the 

meaning of this section. Williams v. Den- 
ning, 260 N.C. 539, 133 S.E.2d 150. (1963). 
Judgment by default may not be entered 

pending the hearing of a motion to strike, 
on the ground that the motion was not 
verified, since a motion is not a pleading 
within the meaning of this section. Wil- 
liams v. Denning, 260 N.C. 539, 133 S.E.2d 

150 (1963). 

The object of the verification is, etc.— 

In accord with 1st paragraph in origi- 
nal. See Rich v. Norfolk Southern Ry. 
Coneest No-C.2 175, 9925S. E. 2d)" 768 
(1956). 

The requirement as to verification, etc.— 
The requirement of this secton is one 

which may be waived, except in those cases 
where the form and substance of the veri- 

fication is made an essential part of the 
pleading. Sisk v. Perkins, 264 N.C. 43, 140 

S.E.2d 753 (1965). 

Whether plaintiff verifies his complaint 
is optional with him unless some statute 

requires verification as a condition to the 

maintenance of the action. Levy v. Meir, 

DAS NiCr ese 10S co. f. (2d) 28a. (1908). 
Effect of Attempted Verification. — 

Where plaintiff can maintain his action 

without verifying the complaint, an at- 

tempted verification, which is a_ nullity, 

cannot defeat that right. Levy v. Meir, 
948) N. (C2328. 103 S, EB. (2d) 288) (1958). 

§ 1-145. Form of verification. — The verification must be in substance 
that the same is true to the knowledge of the person making it, except as to 
those matters stated on information and belief, and as to those matters he believes 

it to be true; and must be by affidavit of the party, or if there are several parties 
united in interest and pleading together, by one at least of such parties acquainted 
with the facts, and capable of making the affidavit. (C. C. P., s. 117; 1868-9, c. 
159, s. 7; Code, s. 258; Rev., s. 489; C. S., s. 529; 1959, c. 277.) 

Editor’s Note. — The 1959 amendment 
substituted “‘and” in line six for the words 
‘Gf the party is in the county where the 
attorney resides and is.” 

Construction of Section.—The basic rule 
is that the verification, in substance as pre- 

scribed, must be made by each answering 

party. However, an exception is made 
when “there are several parties united in 

interest and pleading together.” In such 
case, the verification must be “by one at 

least of such parties acquainted with the 
facts, if the party is in the county where 

the attorney resides and is capable of mak- 
ing the affidavit.” The word “if” as used 
here is synonymous with “provided.” And 
the word “the” refers to the attorney for 
the parties who file joint answering plead- 
ing. Rich v. Norfolk Southern Ry Co., 244 
N. C. 175, 92 S. E. (2d) 768 (1956). 

Affiant is not required by this section to 
subscribe the affidavit. State v. Higgins, 
266 N.C. 589, 146 S.E.2d 681 (1966). 

This section provides that the verifica- 
tion of pleadings must be by affidavit, but 
it does not specifically in terms or specifi- 
cally require that it shall be subscribed by 
the affiant. State v. Higgins, 266 N.C. 589, 
146 S.E.2d 681 (1966). 

It is sufficient if the oath is administered 
by one authorized to administer oaths. 
State v. Higgins, 266 N.C. 589, 146 S.E.2d 
681 (1966). 

Joint Pleadings Filed by Individuals.— 

The wording of this section seems more 
appropriate in respect of a joint pleading 

filed by two or more individuals. Rich v. 

Norfolk Southern Ry. Co., 244 N. C. 175, 
92 S. E. (2d) 768 (1956). 

Verificaticn by Corporate Defendant 
Only.—The verification by the vice-presi- 
dent and secretary of the corporate de- 

fendant, unchallenged as a proper verifi- 
cation as to the corporate defendant, was 

not verification by or in behalf of the in- 

dividual defendants in compliance with 
this section. Rich v. Norfolk Southern 
Ry. Co., 244 N. C. 175, 92 S. E. (2d) 768 
(1956). 

Cited in Reynolds v. Murph, 241 N. C. 

60, 84 S. E. (2d) 273 (1954), Bolin v. 
Bolin, 242 N. C. 642, 89 S. FE. (2d) 303 

(1955); Myrtle Apartments, Inc. v. Lum- 

bermen’s Mut. Cas. Co., 258 N. C. 49, 127 
S. E. (2d) 759 (1962). 
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§ 1-146. Verification by agent or attorney. 
Where the plaintiff’s verification does 

not meet the requirement of this section, 
defendant is not required to verify his 

answer. Levy v. Meir, 248 N. C. 328, 103 
S. E. (2d) 288 (1958). 

§ 1-148. Verification before what officer. 
Cross Reference.—As to attorney pro- 

bating papers to be used in proceedings in 
which he appears as attorney, see § 47-8. 

§ 1-150. Items of account; bill 
Discretion of Court, etc.— 
An application for a bill of particulars 

under this section is addressed to the 

sound discretion of the trial judge, and 

his ruling thereon is not reviewable on ap- 
peal, except in case of manifest abuse of 

discretion. Tillis v Calvine Cotton Mills, 

236 N C. 533, 73 S. E. (2d) 296 (1952) 

Bill of Particulars and Bill of Discovery 
Are Not Inconsistent Remedies.—A bill of 
particulars under this section and a bill of 

discovery under § 1-568.1 et seq. are not 

of particulars. 
inconsistent remedies, and therefore the 
denial of an application for a bill of par- 
ticulars does not preclude the same party 

from thereafter moving for leave to ex- 

amine the adverse party in regard to the 
same matters. Tillis v. Calvine Cotton 
Mills, Inc., 238 N. C. 124, 76 S. E. (2d) 
376 (1953). 

Applied in Financial Servs. Corp. v. 
Welborn, 269 N.C. 563, 153 S.E.2d 7 
(1967). 

§ 1-151. Pleadings construed liberally. 
Common-Law Rule, etc.— 
The common-law rule that pleadings are 

to be construed most strongly against the 
pleader has been abrogated in this State 
by this section. Patterson v. Merrill Lynch, 
Pierce, Fenner & Smith, Inc., 266 N.C. 
489, 146 S.E.2d 390 (1966). 

In Favor of Pleader.— 

In accord with Ist paragraph in original. 

See Clinard v Lambeth, 234 N C. 410 67 
S E. (2d) 452 (1951); Hedrick v Graham, 

245 N. C. 249, 96 S. E. (2d) 129 (1957); 
Bailey v. McGill, 247 N. C. 286, 100 S. E. 
(2d) 860 (1957); Shepard v. Rheem Mfg. 
Co, 251 | Ni/CA 75190112 pe eae od) 2os0 
(1960); Williams v. Strickland, 251 N C. 
767, 112 S. E. (2d) 533 (1960); Moore v. 

WOOW. Inc., 253 N. C. 1, 116 S. E. (2d) 
186 (1960); Jacobs v. State Highway 

Comm., 254 N. C. 200, 118 S. E. (2d) 416 
(1961); McCallum v. Old Republic Life 
Ins. Co... 259 Ny Co 673.9315 Sled) 
435 (1963); Horton v. Redevelopment 
Comm. of High Point, 259 N. C. 605. 131 
S. E. (2d) 464 (1963); Dixon v. Bank of 
Wash., 265 N.C. 322, 144 S.E.2d 57 (1965); 
City of Raleigh v. Mercer, 271 N.C. 114, 
155 S.B.2d 551 (1967). 

In accord with 2nd paragraph in orig- 
inal. See Bumgardner vy. Allison Fence 
Co., 236 N. C 698, 74 S. E. (2d) 32 
(1953); McLaney vy. Anchor Motor 
Freight, Inc., 236 N C. 714. 74S. E (2d) 
86 (1953); Hollifield v. Everhart, 237 N. 
C. 313. 74 S E (2d) 706 (1953); Lamm 
v. Crumpler, 240 N. C. 35, 81 S. E. (2d) 

138 (1954); Troxler v. Motor Lines, Inc., 
240 N. C."420,' 82S. E. (2d) 342" 1954) - 
Gantt v. Hobson, 240 N C. 426, 82 S. E. 
(2d) 384 (1954); Belch v Perry, 240 N. 

C. 764, 84 S. E. (2d) 186 (1954); Lewis v. 
Lee, 246° N. C. 68, 97 S. E. (2d) 469 
(1957); Woody v. Pickelsimer, 248 N. C. 
599, 104 S. E. (2d) 273 (1958); Howze v. 
McCall, 249 N. C. 250, 106 S. E. (2d) 236 

(1958); Friday v. Adams, 251 N. C. 540, 
111 S. E. (2d) 893 (1960). 
The Supreme Court is ,equired on a de- 

murrer to construe the complaint liberally 
with a view to substantial justice between 
the parties, and every reasonable intend- 
ment is to be made in favor of the pleader. 
Mebane Lumber Co. v. Avery & Bullock 
Builders, Inc., 270 N.C. 337, 154 S.E.2d 
665 (1967). 

In ascertaining whether a pleading up- 
holds a theory, the court construes the al- 
legations of the pleading with liberality in 

favor of the pleader with a view to pre- 

senting the case on its real merits. Cox v. 
Hennis Freight Lines, Inc., 236 N. C. 72, 

(2090 mE ed) eo 5a (toss): 

Upon examination of a pleading to de- 
termine its sufficiency as against a de- 
murrer, its allegations will be liberally con- 

strued with a view to substantial justice, 
and every reasonable intendment and pre- 
sumption will be given the pleader, and the 
demurrer overruled unless the pleading is 
wholly insufficient. Carolina Helicopter 

Corp. v. Cutter Realty Co., 263 N.C. 139, 
139 S.E.2d 362 (1964). 
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A demurrer admits the truth of factual 
averments well stated, and such relevant 

inferences as may be legitimately deduced 
therefrom. And in passing on the demur- 

rer the Supreme Court is required to con- 
strue the amended complaint liberally with 
a view to substantial justice between the 

parties and to make every reasonable in- 
tendment in favor of the pleader. Little v. 
Wilson Oil Corp., 249 N. C. 773, 107 S. E. 

(2d) 729 (1959). 
The answer of the appealing defendant 

must be construed liberally, which means 
that every reasonable intendment must be 
taken in favor of him, and if the answer 
contains well-pleaded facts sufficient to 
constitute a defense or if it is good in any 
respect or to any extent, it will not be 
overthrown by a motion for judgment on 
the pleadings. Sale v. Johnson, 258 N. C. 
749,129 S. E. (2d) 465 (1963). 

With View to Substantial Justice be- 
tween Parties.—This section requires the 
court to construe liberally a pleading chal- 
lenged by a demurrer with a view to 
substantial justice between the parties. 
Stamey v. Rutherfordton Electric Mem- 
bership Corp., 247 N. C. 640, 101 S. E. 
(2d) 814 (1958). 

This section requires that the allegations 
of a pleading shall be liberally construed 
for the purpose of determining their effect 
and with a view to substantial justice be- 
tween the parties. Edwards v. Edwards, 261 
N.C. 445, 135 S.E.2d 18 (1964). 
A motion for judgment on the pleadings 

is not favored by the courts; pleadings al- 
leged to state no cause of action or de- 
fense will be liberally construed in favor 
of the pleader. Edwards v. Edwards, 261 
N.C. 445, 135 S.E.2d 18 (1964). 

Statement of Cause of Action.— 
In accord with 3rd paragraph in origi- 

nal. See Workman v. Workman, 242 N C. 

726, 89 S. E. (2d) 390 (1955). 

In accord with 6th paragraph in original. 

See Guerry v. American Trust Co., 234 N. 
C. 644. 68 S. E. (2d) 272 (1951); Batchelor 

v. Mitchell, 238 N. C. 351, 78 S. E. (2d) 

240 (1953). 

In accord with 9th paragraph in original. 

See Dillingham v Kligerman, 235 N C. 
298, 69 S. E. (2d) 500 (1952); Maola Ice 

Cream Co. v. Maola Ice Cream Co., 238 
N. C. 317, 77 S. E. (2d) 910 (1953). 

A complaint is not to be overthrown by 
demurrer, if in any portion or to any ex- 

tent, it states facts sufficient to constitute 
a cause of action. Carolina Helicopter Corp. 
v. Cutter Realty Co., 263 N.C. 139, 139 

S.E.2d 362 (1964). 
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The office of the demurrer is to test the 
sufficiency of a pleading, admitting for the 
purpose the truth of factual averments 
well stated and such relevant inferences of 
fact as may be deduced therefrom. Lynn 

v. Clark, 254 N. C. 460, 119 S. E. (2d) 187 
(1961). 
The office of a demurrer is to test the 

sufficiency of a pleading, admitting, for the 
purpose, the truth of factual averments 
well stated and such relevant inferences 
as may be deduced therefrom, but it does 
not admit any legal inferences or conclu- 
sions of law asserted by the pleader. Me- 
bane Lumber Co. v. Avery & Bullock 
Builders, Inc., 270 N.C. 337, 154 S.E.2d 
665 (1967). 
A pleading challenged by a demurrer is 

to be construed liberally with a view to 
substantial justice between the parties. 

Lynn v. Clark, 254 N. C. 460, 119 S E. 
(2d) 187 (1961); Jacobs v. State Highway 
Comm., 254 N. C. 200, 118 S. E. (2d) 416 
(1961); Stegall v. Catawba Oil Co., 260 

N.C. 459, 133 S.E.2d 138 (1963). 

Extent of Liberal Construction Rule.— 
Even under the liberal construction of 

pleadings required by this section, a court 

cannot construe into a pleading an essen- 
tial allegation which it does not contain. 
Calloway v. Wyatt, 246 N. C. 129, 97 S. 
FE. (2d) 881 (1957). 

While this section requires that a plead- 
ing be construed liberally, the courts are 

not permitted to read into it facts which 
it does not contain. Johnson v. Johnson, 
259 N. C. 4380, 130 S. E. (2d) 876 (1963); 
High Point Surplus Co. v. Pleasants, 263 
N.C. 587, 139 S.E.2d 892 (1965). 

A pleading must be fatally defective be- 
fore it wil] be rejected as insufficient. Shep- 
ard v. Rheem Mfyz Co., 251 N C. 751, 112 
S. E. (2d) 380 (1960); Carolina Helicopter 
Corp. v. Cutter Realty Co., 263 N.C. 139, 

139 S.E.2d 362 (1964). 
Facts alleged in an answer, although in- 

artfully drawn, are sufficient to withstard 

a demurrer, if upon a liberal construction 

thereof the pleading is sufficient to present 

one or more defenses. Guerry v. American 

Trust Co., 234 N. C. 644, 68 S. E. (2d) 272 

(1951). 

Complaint Sustained against Demurrer 

Ore Tenus. — [f, liberally construed. any 

portion of the complaint with its amend- 

ments presents facts sufficient to consti- 

tute a cause of action against any defend- 

ant, or if facts sufficient for that purpose 

can be fairly gathered from it, the plead- 

ing will be sustained against a joint de- 

murrer ore tenus filed by all the defend- 

ants, however inartificially it may have 
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been drawn, or however uncertain, defec- 

tive, or redundant may be its statements. 
The demurrer ore tenus cannot be sus- 
tained unless the complaint with its 
amendments is wholly insufficient as to all 
defendants. Williams v. Strickland, 251 N. 
C. 767, 112 S. E. (2d) 533 (1960); Schmidt 
v-.Bryant,, 251.N..C.: 838, 112.S.E2 (2d) 
262 (1960). 

Protection Afforded by § 1-153.—If an 
interpretation more favorable to plaintiffs 
than the allegations warrant is given un- 
der this section, defendants can protect 

themselves by moving for an order re- 
quiring the complaint to be made definite 

and certain under § 1-153. Barbour y. Car- 
teret County, 255 N.C. 1773120 Ss by (2d) 
448 (1961). 

Allegations Insufficient for Punitive 
Damages.—A complaint, construed liber- 

ally as required by this section, does not 
contain allegations of facts or elements 
sufficient to support an award of punitive 

damages, where it alleges “that by reason 
of the premises, there was wanton and 
willful misconduct for which the defendants, 
and each one of them, are liable for exem- 
plary and punitive damages.” Such allega- 
tions are mere conclusions of the pleader 
with no allegations of facts or elements 

in the complaint to support such conclu- 
sions, and are not a substitute for essential 

allegations disclosing factual elements jus- 
tifying an award of punitive damages. Cook 
v. Lanier, 267 N.C. 166, 147 S.E.2d 910 
(1966). 
Applied in McKinney v. High Point, 

237 N. C. 66, 74S. E. (2d) 440 (1953); 
Carolina Power & Light Co. v. Merrimac 
Mut. Fire Ins. Co., 238 N. C. 679, 79 S. 
FE. (2d) 167 (1953); Boone v. North Caro- 
lina R. Co. 240 N. C. 152, 81 S. E. (2d) 
380 (1954); Herring v. Volume Merchan- 
dise, Inc, 249 N. C. 221; 1106'S. E. (2d) 
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197 (1958); Brooks v. Ervin Constr. Co., 
253 N. C. 214, 116 S. E. (2d) 454 (1960); 
Rowland v. Rowland, 253 N. C. 328, 116 

S. E. (2d) 795 (1960); Faircloth v. Ohio 
Fasmerss Ins..Co,, 253."N. C2522" sid 
EK. (2d) 404 (1960); Smith v. Moore, 254 
N. C. 186, 118 S. E.. (2d) 436 (1961); 
Rhyne v. Bailey, 254 N. C. 467, 119 S. E. 
(2d) 385 (1961); Davis v. Davis, 256 N. 

C. 468, 124 S. E. (2d) 130 (1962); Sparks 
v. Union Trust Co. of Shelby, 256 N. C. 
478, 124 S. E. (2d) 365 (1962); Morton v. 
Thornton, 257 “N.'C..259, .125" S¥ BE (od) 
464 (1962); Nye v. Pure Oil Co., 257 N. 
C. 477, 126 S. E. (2d) 48 (1962); Cobb v. 
Clark, 265 N.C. 194, 143 S.E.2d 103 (1965); 
Michigan Nat’! Bank vy. Hanner, 268 N.C. 
668, 151 S.E.2d 579 (1966); Franklin Drug 
Stores, Inc. v. Gur-Sil Corp., 269 N.C. 169, 
152 S.E.2d 77 (1967); Coble v. Reap, 269 
N.C. 229,° 152 6S.B.2d3219 (1967). Kidd. v. 
Burton, 269 Ni@, 267, 152) s- bodice 

(1967); Woodard v. Carteret County, 270 
N.C. 55, 153 S.E.2d 809 (1967); Belmany 
v. Overton, 270 N.C. 400, 154 S.E.2d 538 
(1967); Wright v. Fidelity & Cas. Co., 
270) N.Cl' S77, 155 9.Eed ©1009 C1967). 
Childers v. Seay, 270 N.C. 721, 155 S.E.2d 
259 (1967). 
Quoted in Dennis v. Albemarle, 242 N. 

C. 263, 87 S. E. (2d) 561 (1955); Weavil 
v. Myers, 243 N. C. 386, 90 S. E. (2d) 
733 (1956); Bailey v. Bailey, 243 N. C. 
412, 90 S. E. (2d) 696 (1956); Orkin Ex- 
terminating Co. v. O’Hanlon, 243 N. C. 
457, 91 S..E. (2d) 222 (1956); Douglas v. 

W. C. Mallison & Son, 265 N.C. 362, 144 
S.E.2d 138 (1965). 

Cited in Staunton Military Academy, 
Inc. v. Dockery, 244 N. C. 427, 94 S. E. 
(2d) 354 (1956); Rudisill v. Hoyle, 254 

N.G.233. 113 4Saib- (2d) 145 (1961); Rob- 

bins v. Harrington, 255 N. C. 416, 121 S. 
E. (2d) 584 (1961). 

§ 1-152. Time for pleading enlarged. 
Cross References.— 
As to extending time for filing excep- 

tions to referee’s report, see note to § 1- 
195. 

Inherent Power to Extend Time.— 
In accord with original. See Rich v. 

Norfolk Southern Ry. Co., 244 N. C. 175 
92 S. E. (2d) 768 (1956). 
A judge of the superior court in this 

State has inherent power in his discretion 
and in furtherance of justice to extend the 
time for filing a complaint, and he is also 
vested with such authority by statute. 
Deanes vy. Clark, 261 N.C. 467, 135 S.E.2d 
6 (1964). 

The right to amend pleadings in a case 

and allow answers or other pleadings to be 
filed at any time is an inherent and statu- 
tory power of the superior courts which 
they may exercise at their discretion, un- 
less prohibited by some statutory enact- 
ment or unless vested rights are inter- 
fered with. State Highway Comm’n y. 
Hemphill, 269 N.C. 535, 153 S.E.2d 22 
(1967). : 
Review of Discretion.— 1 
In accord with original. See Early. v. 

Eley, 243 N. C. 695, 91 S. E. (2d) 919 
(1956); Harmon yv. Harmon, 245 N. C. 
83, 95 S. E. (2d) 355 (1956). 

If the exercise of a discretionary power. 
of the superior court is refused upon the. 
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ground that it has no power to grant a 

motion addressed to its discretion, the rul- 

ing of the court is reviewable. State High- 

way Comm’n y. Hemphill, 269 N.C. 535, 

153 S.E.2d 22 (1967). 
A judgment or order rendered by a 

judge of the superior court in the exercise 

of a discretionary power is not subjected 

to review by appeal to the Supreme Court 

in any event, unless there has been an 
abuse of discretion on his part. State High- 
way Comm’n v. Hemphill, 269 N.C. 535, 

153 S.E.2d 22 (1967). 
Section 136-107 Prohibits Exercise of 

Discretion in Condemnation Cases. — Sec- 
tion 136-107 expresses a definite, sensible, 
and mandatory meaning concerning pro- 

cedure in condemnation proceedings under 

chapter 136, so as to prohibit the exercise 
of the statutory or inherent power by the 
superior court to allow extension of time 

to answer after time allowed by § 136-107 
has expired. State Highway Comm’n v. 
Hemphill, 269 N.C. 535, 153 S.E.2d 22 
(1967). 
This section kas been held applicable to 

complaints. Deanes v. Clark, 261 N.C. 467, 

135 S.E.2d 6 (1964). 
Where an amended complaint is filed 

after expiration of the time allowed in the 

order permitting the filing of the amend- 

ment, the trial court has the discretionary 

power to enter an order extending the time 

for the filing of the amendment to the date 

ot the hearing and overrule defendant’s 

motion to strike on the ground that the 

amendment was filed after the expiration 
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of the time allowed. Alexander v. Brown, 
236'N. C.-212, 72 S. E., (2d). 522 (1952). 

Defendants were not entitled to dismissal 
as a matter of right for plaintiff’s fail- 
ure to file complaint in due time, since this 

section authorizes the judge, in his discre- 

tion, to enlarge time for pleading. Early 
v. Eley, 243 N. C. 695, 91 S. E. (2d) 919 

(1956). 
Enlarging Time for Filing Answer.— 
In accord with original. See Harmon v. 

Harmon, 245 N. C. 83, 95 S. E. (2d) 355 

(1956). 

When the complaint states a cause of 
action, the court, in the exercise of its dis- 

cretion, may extend defendant’s time to 

plead. Walker v. Nicholson, 257 N. C. 744, 
127 S. E. (2d) 564 (1962). 

Section 136-107 limiting the time for the 

filing of answer in condemnation proceed- 

ings instituted by the Highway Commis- 

sion must be construed as an exception to 

the general power of the court to extend 

the time for the filing of pleadings, so that 

the court has no discretionary power to 

allow the filing of an answer after the time 
limited in the condemnation statute. State 

Highway Comm’n v. Hemphill, 269 N.C. 

535, 153 S.E.2d 22 (1967). 
Motion to Strike—When a motion to 

strike is not made in apt time, the court 
has discretionary power to allow or deny 
such motion, and its ruling will not be dis- 

turbed on appeal in the absence of an abuse 
of discretion. McDaniel v. Fordham, 264 

N.C. 62, 140 S.E.2d 736 (1965). 

§ 1-158. Irrelevant, redundant, indefinite pleadings.—lf irrelevant or 

redundant matter is inserted in a pleading, it may be stricken out on motion 

of any person aggrieved thereby, but this motion must be made before answer 

or demurrer, or before an extension of time to plead is granted. When the al- 

legations of a pleading are so indefinite or uncertain that the precise nature of 

the charge or defense is not apparent, the court may require the pleading to be 

made definite and certain by amendment. Any such motion to strike any matter 

out of any pleading may, upon ten days’ notice to the adverse party, be heard out 

of term in any county of the district by the resident judge of the district or by 

any judge regularly assigned to hold the courts of the district. 

Code, s. 261; Rev., s. 496; C. S., s. 537 
Editor’s Note.— 
The 1961 amendment inserted the words 

“in any county of the district” in line nine. 
For comment on the jurisdiction of the 

clerk of the superior court to rule on a 

motion to strike pleadings, see 34 N. C. 

Law Rev. 19. 

Section Affords Protection against § 1- 

151.—If an interpretation more favorable 

to plaintiffs than the allegations warrant 

is given under § 1-151, defendants can pro- 

tect themselves by moving for an order re- 

i ell at leg Bad 
; 1949, c. 146; 1961, c. 455.) 
quiring the complaint to be made definite 

and certain under this section. Barbour v. 

Carteret County, 255 N. C. 177, 120 S. E. 

(2d) 448 (1961). 

The benefits of this section may be 

claimed as a matter of right, rather than 

of grace. Daniel v. Gardner, 240 NanG: 

249, 81 S. E. (2d) 660 (1954); Lutz In- 

dustries, Inc. v. Dixie Home Stores, 242 

N. C. 332, 88 S. E. (2d) 333 (1955); Mc- 
Daniel v. Fordham, 264 N.C. 62, 140 

S.E.2d 736 (1965). 
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Power to Strike.— 
In accord with original. See Wall v. 

England, 243 N. C. 36, 89 S. E. (2d) 785 
(1955). 

Discretion of Court.— 
Motions to strike which are made in apt 

time are made as a matter of right, and are 

not addressed to the discretion of the 
court. Baker v. Fruehauf Trailer Co., 
240 N Grae ss OOnO mbm (ed) mssam( 1005). 
Hayes v. Wilmington, 243 N. C. 548, 91 
S. E. (2d) 690 (1956). 

A complaint should not contain collat- 
eral, irrelevant, redundant or evidentiary 
matters in respect to the relationship of 

the parties and the legal duty or duties 

upon which the plaintiff grounds his cause 
of action. Pinnix v. Toomey, 242 N. C. 
358, 87 S. E (2d) 893 (1955). 

A complaint should not contain irrelevant 
or evidentiary matter. Toone v. Adams, 
262 N.C. 403, 137 S.E.2d 132 (1964). 

Allegations not material to a decision in 
connection with the relief sought should 
be stricken. Fuchs v. Fuchs, 260 N.C. 635, 
133 S.E.2d 487 (1963). 

Allegation Repeating Matter Expressly 

or Impliedly Alleged.—There is no preju- 
dicial error in striking from a pleading an 
allegation which merely repeats or restates 
that which is expressly alleged, or neces- 
sarily implied, in other portions of the 
pleading not stricken. R. H. Bouligny, Ine. 
v. United Steelworkers of America, AFL- 
CIO, 270 N.C. 160, 154 S.E.2d 344 (1967). 

Rule Applies to Reply.—The rule which 
prohibits the incorporation of extraneous, 
evidential, irrelevant, tmpertinent, or scan- 
dalous matter in a complaint or answer ap- 
plies with equal force to a reply This is 
Particularly true if such matter may well 
tend to prejudice defendant when read to 
the jury Spain v. Brown, 236 N. C. 355, 72 
S. E (2d) 918 (1952). 

Demurrer and Motion to Strike Distin- 
guished.—The right of the defendant to 
Strike portions of a complaint which are 
insufficient to state a cause of action at- 
tempted to be set up is upheld upon the 
view that such allegations are in fact “irrel- 
evant.” If the complaint be wholly tnsuffi- 
cient to state a cause of action, objection 
should be raised by demurrer; but when 
only a portion ot the pleading or certain 
Paragraphs are insufficient for the pur- 
pose for which they are inserted, reliet may 
properly be had by motion to strike the 
objectionable paragraphs. Miller y. First 
Nat Bank, 234 N. C. 309, 67 S. E. (2d) 362 
(1951) 

When Motion to Strike Deemed Demur- 
rer.—A motion to strike a pleading in its 
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entirety and dismiss the action was in sub- 
stance, if not in form, a demurrer to the 
pleading, and was so considered. Johnson 
v Johnson, 259 N. C. 430, 130 S. E. (2d) 
876 (1963). 

Ruling Not Disturbed on Appeal Unless 
Appellant Prejudiced.—The denying or 
granting of a motion to strike allegations 

from a pleading under the provisions of 
this section will not be disturbed on ap- 

peal unless it is made to appear that ap- 

pellant was prejudiced thereby. Gallimore 
v. State Highway, etc., Comm., 241 N. C. 
350, 85 S. E. (2d) 392 (1955). 

Quaere as to Jurisdiction of Clerk.— 
Gallimore v. State Highway, etc., Comm., 
241 N C. 350, 85 S. E. (2d) 392 (1955). 

If allegations in a pleading are relevant 

upon any admissible theory, they ought 
rot to be stricken out on motion. Garrett 

v. Rose, 236 N. C. 299, 72 S. E. (2d) 843 
(1952). 
When Matter Irrelevant.—Matter in a 

pleading is irrelevant within the purview 

of this section if it has no substantial re- 
lation to the controversy between the par- 

ties in the particular action. Council v. 
Dickerson’s, Inc.. 233 N. C. 472, 64 S. E. 
(2d) 551 (1951); Atlantic Coast Line R.R. 
v. State Highway Comm’n, 268 N.C. 92, 
150 S.E.2d 70 (1966); R. H. Bouligny, Ine. 
v. United Steelworkers of America, AFL- 
CIO, 270 N.C..160, 154 S.E.2d 344 (1967). 

Nothing should remain in a_ pleading 

over objection which is incompetent to be 

shown in evidence. Daniel v. Gardner, 240 

N C. 249, 81 S. E. (2d) 660 (1954); Car- 
penter v. Carpenter, 244 N. C. 286, 93 S. 
E. (2d) 617 (1956); Eastern Steel Prod- 
ucts Corp. v. Chestnutt, 252 N. C. 269. 113 
S. E. (2d) 587 (1960); Durham Bank & 
Trust Co, vy. Pollardis256 .N. Comg7ieetod 
8.E.2d 104 (1961). 
On motion to strike, the test of a rele- 

vancy is the right of the pleader to present 

in evidence upon the trial the facts to 

which the allegations relate. Daniel v. 

Gardner, 240 N. C. 249, 81 S. E. (2d) 660 
(1954); Lutz Industries, Inc. v. Dixie 
Home Stores, 242 N. C. 332, 88 S. E. (2d) 
333 (1955); Batts v. Batts, 248 N. C. 243, 
102 S_ E. (2d) 862 (1958). 

In an action for personal injury, allega- 
tions in the cross action of one defend- 

ant against another defendant to the effect 

that such other defendant was required 

under the contract for the work out of 
which the injury arose to furnish faithful 
performance bond and take out and main- 

tain liability and property damage insur- 
ance, are irrelevant and are properly 

stricken on motion aptly made even 
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though the surety company, later joined 
as a party. fails to move that such allega- 

tions be stricken. Hayes v. Wilmington, 

243 N. C. 548, 91 S. E. (2d) 690 (1956). 
Upon a motion for an increase in the al- 

lowance for support of the children of the 
marriage, the wife’s allegation attacking 
the subsequent marriage of the husband 

on the ground that the divorce of the sec- 
ond wife was invalid, and that the hus- 
band was not under legal obligation to 
support the second wife and her minor 
child, was irrelevant and should have been 
stricken on motion. Fuchs v. Fuchs, 260 
N.C. 635, 133 S.E.2d 487 (1963). 

Test of Relevancy Is Right to Present 
Facts in Evidence.—On motion to strike. 
the test of relevancy is the right of the 

pleader to present in evidence upon the 

trial the facts to which the allegations re- 

late. Durham Bank & Trust Co. v. Pollard, 

2568 New Crave lear o-0 (ed) 104" (1961): 

The test of relevancy of allegations 

sought to be stricken from an answer is 

whether such allegations, either in them- 

selves or in connection with other aver- 

ments, tend to state a defense or a counter- 

claim. If they do, they are not irrelevant, 
and ought not to be expunged. Garrett v. 

Rose, 236 N. C. 299, 72 S. E. (2d) 843 
(1952); R. H. Bouligny, Inc. v. United 
Steelworkers of America, AFL-CIO, 270 
N.C. 160, 154 S.E.2d 344 (1967). 

Irrelevant and Redundant Allegations 
Distinguished.—Allegations which set forth 
matters foreign and immaterial to the con- 

troversy are considered irrelevant, where- 

as excessive fullness of detail or the repeti- 
tion of facts are treated as being redundant. 
Daniel v. Gardner, 240 N. C. 249, 81S E. 
(2d) 660 (1954); Durham Bank & Trust 

Comverbollacd 2560N._C. 77, 123 )15.sb (ed) 
104 (1961). 

Allegations which are wholly evidential 
and probative have no place in stating a 

cause of action and should be stricken out. 
Nevertheless, allegations in a complaint 

should be stricken only when they are 
clearly improper, irrelevant, or unduly 

repetitious. Daniel v. Gardner, 240 N. C. 
249, 81 S. E. (2d) 660 (1954). 

The function of a pleading is not the 
narration of the evidence, but rather the 
statement of the substantive, ultimate facts 
upon which the right to relief is founded. 
Durham Bank & Trust Co. v. Pollard, 256 
NAG. 27 e235 e dl eL04t 96s) s 

When the challenged allegations relate 
solely to questions of fact addressed to 
the court, the legislative intent expressed 
in this section has no application. Collier 
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v. Mills, 245 N. C. 200, 95 S. E. (2d) 529 
(1956) 

A motion to strike under this section 
should be directed to specific allegations. 
Jewell) vy; Price} 2599 NevG: 345) 130 S.-E. 
(2d) 668 (1963). 

Time of Motion.— 
In accord with ist paragraph in origi- 

nal. See Bolin v Bolin, 242 N. C. 642, 89 

Si ies (20) esse C1955): 
In accord with 2nd paragraph in orig- 

inal. See Tucker v. Transou, 242 N. C. 
498, 88 S. E. (2d) 131 (1955) 

Power to Allow Motion Not Made in 
Apt Time.— When a motion to strike is not 

made in apt time, the court has discretion- 
ary power to allow or deny such motion, 

and its ruling will not be disturbed on ap- 
peal in the absence of an abuse of discre- 

tion. McDaniel v. Fordham, 264 N.C. 62, 
140 S.E.2d 736 (1965). 
Defendant Not Required to Answer Un- 

til Motion to Strike Is Passed on.—If the 
motion to strike is timely filed, or if al- 
lowed to be filed as a matter of discretion, 

the defendant is not required to answer 

until the motion is passed on by the judge. 
McDaniel v. Fordham, 264 N.C. 62, 140 

S.E.2d 736 (1965). 

When Denial of Motion to Strike Mat- 
ter from Pleading Ground for Reversal.— 

In accord with original. See Ledford v. 
Marion Transportation Co., 237 N. C. 317, 

74 S. E. (2d) 653 (1953); Sowers v. Home- 

Madem@haire Co.238) NisG.5 2650786 om Ey 
(2d) 342 (1953); Daniel v. Gardner, 240 

N. C. 249, 81 S. E. (2d) 660 (1954); Lutz 
Industries, Inc. v. Dixie Home Stores, 
PPA ANE, (Ch. SBR ESS Deb) SBRP (MIG EEE 
Baker v. Fruehaut Trailer Co., 242 N. C. 
726.895 5. ba (od) 388 °(1955)s,. batts . v. 
Battsmotcm Nee @ao4580 1025500 be (od)msoe 
(1958); Durham Bank & Trust Co. v. Pol- 
lbugel Pee IN| WG very ARB SR dS etal soy! 
(1961). 
To invoke the aid of the Supreme Court 

under this section, it is not enough to 

show error and no more; the burden is on 

the appellant to show error which is ma- 

terial and prejudicial. Daniel v. Gardner, 
240 N. C. 249, 81 S. E. (2d) 660 (1954). 

Order May Not Be Made After Judg- 
ment.—An order under this section is to 
enable the movant to prepare his defense 
and may not be made after judgment. Mor- 
ton v. Blue Ridge Ins. Co., 255 N. C. 360, 
121 S. E. (2d) 716 (1961). 

Applied in Sprinkle v. Ponder, 233 N. 

Cy -819;>'64. See (3d) hit ie (1951) Purvis 
vy. Whitaker, 238 N. C. 262, 77 S. E. (2d) 
682 (1953); Neal v. Marrone, 239 N. C. 
73, 79 S. E. (2d) 239 (1953); Davis Co. v. 
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Burnsville Hosiery Mills, 242 N. C. 718, 
89 S. E. (2d) 410 (1955); East Carolina 
Lumber Co. v. Pamlico County, 250 N. C. 
681, 110 S. E. (2d) 278 (1959); Potts v. 

Howser, 267 N.C. 484, 148 S.E.2d 836 
(1966); Financial Servs. Corp. v. Welborn, 
269 N.C. 563, 153 S.E.2d 7 (1967). 
Quoted in Adams v. Beshears, 262 N.C. 

740, 188 S.E.2d 407 (1964). 
Cited in Reliable Trucking Co. v. Payne, 

233 N. C. 637, 65 S. E. (2d) 132 (1951); 
Williams v. Union County Hospital Ass'n, 
254 N. C. 536, 67 S. E. (2d) 662 (1951); 
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Neal v. Atlantic Greyhound Corp., 235 N. 
C. 225, 69 S. E. (2d) 319 (1952); Midkiff 
v. National Ass’n for Stock Car Auto 
Racing, Inc., 240 N. C. 470, 82 S. E. (2d) 

417 (1954); Auto Finance Co. v. Simmons, 
247 N. C. 724, 102 S. E. (2d) 119 (1958); 
Brewer v. Carolina Coach Co., 253 N. C. 
257, 116 S. E. (2d) 725 (1960); Bryant v. 
Occidental Life Ins. Co., 253 N. C. 565, 
117 S. E. (2d) 435 (1960); Clement v: 
Koch259 Ne 2 G@iri22 130 nSem Bem(2d) mes 

(1963). 

§ 1-157. How private statutes pleaded. 

Introduction of Unpleaded Private Acts 

Not Prejudicial—The introduction in evi- 
dence of two private acts which had not 
been pleaded, but which refer to two other 

private acts properly pleaded and _ intro- 

duced in evidence, was not held prejudicial 
error when it appeared that the adverse 

§ 1-159. Allegations not denied, 
Origin of Section.—This statute was pat- 

terned on § 243 of the New York Civil 
Practice Act. Wescott v. State Highway 

Comin, 262 NN. Ceebee, ese setecd las 
(1964). 

Silence of Defendant Is Confession of 
Liability. — When the statutory require- 

ments as to the complaint, its service, etc., 

have been complied with a defendant is 
called to make some response. If he re- 

mains silent and files no answer, it is by 
law a confession of liability on the cause 

of action asserted in the complaint, under 

this section, and an assent to the ascer- 

tainment of the extent of that lability in 
the manner prescribed by law. Pruitt v. 

Taylore 247, N. ©) 380, f00) SS: Bs (2d) e841 
(1957). 
Admission Establishes Predicate Facts 

of Issue——The admission in the answer of 
the truth of the predicate facts of an issue 
establishes such facts. Carver v. Lykes, 262 

N.C. 345, 187 S.E.2d 139 (1964). 

When Allegations in Answer Deemed 

Controverted without Reply.—An allega- 
tion in an answer is deemed controverted 

without necessity of reply if it does not 
relate to a counterclaim. Creech v. Creech, 
256 N. @: 356, 123 ‘S. E. (2d) 793" (1962): 

Where plaintiff did not reply and ex- 

pressly deny defendant’s allegations of 
adultery, but these allegations did not re- 
late to a counterclaim, they were taken as 

controverted. Creech v. Creech, 256 N. C. 
356, 123 S. E. (2d) 793 (1962). 

New matter alleged in the answer is 
deemed controverted without the necessity 
of a reply. Wescott v. State Highway 

parties were not taken by surprise by the 
introduction of the unpleaded acts and 
that the failure to plead them was not ma- 
terial. Hall v. Fayetteville, 248 N. C. 474, 
103 S. E. (2d) 815 (1958). 
Applied in Jamison v. Charlotte, 239 N. 

Ci423; WOOD SRB de 7978 (1954): 

deemed true. 

Comm'n; 92620 N.@a5225nsSaeo.H -edeedis3 

(1964). 

New Matter Constituting Counterclaim. 
—When an answer contains new matter 
constituting a counterclaim, such new mat- 

ter is to be taken as true for the purposes 

of the action unless it is actually contro- 
verted by the reply of the plaintiff as re- 
Guired by this section, or unless it is 

deemed to be denied by the plaintiff as a 
matter of law without a formal reply on 
account of the neglect of the defendant to 
cause the answer to be served upon the 

plaintiff or his counsel of record as pro- 
vided by § 1-140. Wells v. Clayton, 236 N. 

C. 102, 72 S. E. (2d) 16 (1952). 
New Matter Not Amounting to Coun- 

terclaim. — 

In accord with 3rd paragraph in original. 
See Wilson v. Chandler, 235 N. C. 373, 70 
S) tban(2d i 79m 19521), 

Allegations of the answer not amounting 

to a counterclaim are deemed denied with- 
out the necessity of a reply. Nebel v. 

Nebel, 241 N. C. 491, 85 S. E. (2d) 876 
(1955). 

New matter alleged in the answer, pro- 

vided it does not amount to a counterclaim, 
is deemed controverted without the neces- 

sity of a reply under this section, and there- 
fore plaintiff may offer evidence avoiding 
a plea in bar set up in the answer without 
the necessity of alleging the facts by way 
of reply. Gamble v. Stutts, 262 N.C. 276, 
136 S.E.2d 688 (1964). 

Allegations in Pleading Are Conclusive 
against Pleader.—In searching the plead- 
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ings to determine the material facts which 

are controverted and those which are 

taken as true, the rule is that each party is 

beund by his pleading, and unless with- 

drawn, amended, or otherwise altered, the 

allegations contained in a pleading ordi- 

narily are conclusive as against the 
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pleader. Universal C. I. T. Credit Corp. v. 
Saunders, 235 N. C. 369, 70 S. E. (2d) 176 
(1952). 

Applied in Clapp v. Clapp, 241 N. C. 281, 
85 S. E. (2d) 153 (1954); Rowe v. Mur- 
phy, 250 N. C. 627, 109 S. E. (2d) 474 
(1959). 

ArTIcLe 18. 

Amendments. 

§ 1-161. Amendment as of course. 
The right to amend a complaint is con- 

ferred by statute. In one instance, under 
this section, the plaintiff can exercise that 
right without permission of the court. He 

must do so before the time for answering 
has expired. If he does not amend before 

the time to answer expires, he may amend 
upon application to and permission of the 
court under § 1-163. Pruitt v. Taylor, 247 
N. C. 380, 100 S. E. (2d) 841 (1957). 

Time of Amendment, etc.— 
After *he time allowed for answering a 

pleading has expired, such pleading may 
not be amended as a matter of right, but 
only in the discretion of the court. Con- 
solidated Vending Co. v. Turner, 267 N.C. 
576, 148 S.E. 531 (1966). 
The plaintiff not having amended his 

complaint within five days after the day 

on which the demurrer was filed, on which 
date his attorneys accepted service of a 
copy of the written demurrer, the defend- 

ant had the right to have the demurrer 

ruled upon after the lapse of five days 
therefrom; and therefore, the ruling of the 

court in declining to continue the hearing 
on the demurrers as requested by the 

plaintiff, to allow him to amend, was up- 

held without prejudice to the right of the 
plaintiff to apply for leave to amend, as 
provided in § 1-131. Upchurch v. Raleigh, 

252 N. C. 676, 114 S. E. (2d) 722 (1960). 

Review of Ruling Denying Motion. — 
Where a motion to amend is denied in the 
discretion of the trial judge, his ruling is 
not reviewable in the absence of a clear 
showing of abuse of discretion. Consoli- 
dated Vending Co. v. Turner, 267 N.C. 576, 
148 S.E.2d 531 (1966). 

Cited in Burrell v. Dickson ‘Transfer 

Coie'244" N.= Ci °662;°-94 > S.> E> + (2d) ° 829 
(1956); Roberts v. Coca-Cola Bottling Co. 

of Asheville, 256 N. C. 434, 124 S. E. (2d) 

105 (1962); Strickland v. Jackson, 260 N.C. 
190, 132 S.E.2d 338 (1963). 

§ 1-163. Amendments in discretion of court. 

I. IN GENERAL. 

Cross Reference.— 
See note to § 1-161. 

The court in its discretion may, before 
or after judgment, amend any pleading by 
inserting other allegations material to the 
case, or, when the amendment does not 
change substantially the claim, by conform- 
ing the pleading or proceeding to the facts. 
Bassinovy v. Finkle, 261 N.C. 109, 134 

S.E.2d 130 (1964). 
Power to Amend Independent of Stat- 

ute.— 
In accord with original. See Wheeler v. 

Wheeler, 239 N. C. 646, 80 S. E. (2d) 755 
(1954). 

Even without this section, the superior 
court possesses an inherent discretionary 
power to amend pleadings at any time, and 
amendments should be liberally allowed. 
Gilliam Furniture, Inc. v. Bentwood, Inc., 
267 N.C. 119, 147 S.E.2d 612 (1966). 

Power Is Broader as to Amendments 
Proposed before Trial. — An analysis of 

this section lends support to the view that 

the scope of the court’s power to allow 
amendments is broader when dealing with 

amendments proposed before trial than 
during or after trial. Modern Electric Co., 
Incn/yv:/ Dennis, 255eN2C. 64, 120°S:0 
(2d) 533 (1961); Geo. A. Hormel & Co. v. 
City of Winston-Salem, 263 N.C. 666, 140 
S.E.2d 362 (1965). 

Extension of Time for Filing Amend- 
ment.—Where an amended complaint is 

filed after expiration of the time allowed 
in the order permitting the filing of the 

amendment, the trial court has the discre- 

tionary power to enter an order extending 

the time for the filing of the amendment 

to the date of tue hearing and overrule de- 

fendant’s motion to strike on the ground 

that the amendment was filed after the ex- 

piration of the time allowed. Alexander v. 
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Brown, 236 N. C. 212, 72 S. E. (2d) 522 

(1952). 

Applied in Brown v. Guaranty Estates 

Corp., 239 N. C. 595, 80 S. E. (2d) 645 

(1954); Reynolds v. Earley, 241 N (©, Spat 

85 S. E. (2d) 904 (1955); Burchette v. 

Davis Distributing Co., 243 N. C. 120, 90 

S. E. (2d) 232 (1955); Casstevens v. 

Wilkes Telephone Membership Corp., 254 

N. C. 746, 120 S. E. (2d) 94 (1961); Hun- 

nicutt v. Shelby Mut. Ins. Co., 255 N. C. 

515, 122 S. E. (2d) 74 (1961). 

Cited in Universal C. Ll. T. Credit Corp. 

v. Saunders, 235 N C. 369. 70 S. E. (2d) 

176 (1952); Jackson v. Baggett, 237 N. 

C. 554, 75 S. E. (2d) 532 (1953); Burrell 

v. Dickson Transfer Co., 244 N. C. 662, 

94 S. E. (2d) 829 (1956); Stathopoulos v. 

Shook, 251 N. C. 33, 110 S. E. (2d) 452 

(1959); Smnh v. Mocre, 254 N. C. 186, 

118 S. E. (2d) 436 (1961); Nix v. English, 

254 N. C. 414, 119 S. E. (2d) 220 (1961); 

Roberts v. Coca-Cola Bottling Co. of Ashe- 
ville, 256 N. C. 434, 124 See (2G)ael 05 

(1962); Milwaukee Ins. Co. v. McLean 

Trucking Co., 256 N. C. 721, 125 S. E. (2d) 
25 (1962); Widenhouse v. Yow, 258 N. 

C. 599, 129 S. E. (2d) 306 (1963); Kleibor 
v. Rogers, 265 N.C. 304, 144 S.E.2d 27 

(1965). 

Il. DISCRETIONARY POWERS 
OF, THESCOURT: 

Powers Discretionary — When Review- 

akle.— 
The lower court may allow or disallow 

such amendments as it may think proper 

in the exercise of sound discretion, bearing 

in mind, of course, that the nature ot the 

cause of action as previously chartered 

may not be substantially changed. Gold- 

ston Bros. vy. Newkirk, 234 N.C. 279, 67 S. 
E. (2d) 69 (1951) 

Whether the trial court should allow 

an amendment to the pleadings rests in 

the court's sound discretion, and _ the 
court’s ruling thereon is not reviewable 

on appeal. Sawyer v. Cowell, 241 N. C. 
681, 86 S. E. (2d) 431 (1955). 

This section vests in the judge broad dis- 
cretionary powers to permit amendments to 
any pleading, process or proceeding either 
before or after judgment. Geo. A. Hormel 

& Co. v. City of Winston-Salem, 263 N.C. 
666, 140 S.E.2d 362 (1965). 

An order allowing plaintiff to file an 
amended complaint and defendant time 

thereafter to answer is made in the court’s 
discretion, and as such is not reviewable 

in the absence of manifest abuse. Williams 
v. Denning, 260 N.C. 539, 133 S.E.2d 150 
(1963). 
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The motion to amend was addressed to 

the discretion of the court and the court’s 
decision thereon was not subject to review, 
there being no showing or contention that 
the court abused its discretion. Perfecting 
Serv. Co. v. Product Dev. & Sales Co., 
264 N.C. 79, 140 S.E.2d 763 (1965). 

This section vests in the presiding judge 
almost unlimited authority to permit amend- 
ments either before or after judgment. 
Dobias v. White, 240 N. C. 680, 83 S. E. 
(2d) 785 (1954); Casstevens v. Wilkes 
Telephone Membership Corp., 254 N. C. 
746, 120 S. E. (2d) 94 (1961). 

Not Reviewable Except for Palpable 

Abuse.— 
The discretionary denial by the trial court 

of a motion to amend the pleadings and 

process is not reviewable tn the absence 

of manifest abuse of discretion. Crump v. 

Eckerd’s, Inc.,, 241 N. C. 489, 85 S. E. 
(2d) 607 (1955). 

Each Case Decided on Its Facts.—The 
powers of amendment conferred by this 
section are by its very terms left to be 
exercised in the discretion of the court. 
Therefore, no inflexible rule applicable to 
all cases can be laid down. Necessarily, 
each case must to some extent be decided 
upon its particular facts. Gilliam Furni- 
ture, Inc. v. Bentwood, Inc., 267 N.C. 119, 
147 S.E.2d 612 (1966). 

IIl. INTRODUCING NEW CAUSE 
OF ACTION, DEFENSE OR 

RELIEF. 

Permissible When It Introduces No 

New Cause.— 
In accord with 1st paragraph in original. 

See Wheeler v. Wheeler, 239 N. C. 646, 

SOP S28 (2d) 75501954): 

A trial court may permit a pleading to 
be amended at any time unless the amend- 

ment in effect modifies or changes the 
cause of action and deprives defendant of 

a fair opportunity to assemble and present 

his evidence relative to the matters as- 
serted in the amendment. Thompson v. 
Seaboard Air Line Co., 248 N. C. 577%, 
104;)So E.4(2d) 181, (1958)% 

The right to amend pleadings does not 

permit the litigant to set up a wholly dif- 
ferent cause of action or change substan- 
tially the form of the action originally sued 

upon. Anderson yv. Atkinson, 235 N. C. 

800, 69 S. E. (2d) 603 (1952). 

The court may not permit a litigant to 
set up by amendment a wholly different 
cause of action or an inconsistent cause. 
Bassinov v. Finkle, 261 N.C. 109, 134 
S.E.2d 130 (1964). 
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Amendment Which Only Adds to Orig- 
inal Cause May Be Allowed.—The allow- 
ance of an amendment which only adds to 
the original cause of action is not such 
substantial change as to amount to an 
abuse of discretion. Bassinov v. Finkle, 261 
N.C. 109, 134 S.E.2d 130 (1964); Gilliam 
Furniture, Inc. v. Bentwood, Inc., 267 

N.C. 119, 147 S.E.2d 612 (1966). 

When Amendment Introducing New 
Cause May Be Allowed.—Where no stat- 
ute of limitations is involved, it is permis- 

sible to allow a plaintiff to introduce a 
new cause of action by way of amendment 
for damages for detention of property, pos- 
session of which was sought by the action 
as begun, if the facts constituting the new 
cause of action arise out of or are con- 

nected with the transactions upon which 

the original complaint is based. Mica In- 
dustries, Inc. v. Penland, 249 N. C. 602, 
107 S. E. (2d) 120 (1959). 

Where plaintiff, in amendments to her 

complaint, for the first time stated facts 
sufficient to constitute a cause of action, 

the cause of action then stated embraced 
relevant facts connected with the transac- 

tions forming the subject of her prior 

pleadings. Hence, absent the bar of an ap- 
plicable statute of limitations, such new 
cause of action may be introduced by way 

of amendment of plaintiff's prior plead- 

ings. Stamey v. Rutherfordton Electric 

Membership Corp., 249 N. C. 90, 105 S. E. 

(2d) 282 (1958). 

It is permissible under this section to al- 

low plaintiff to introduce a new cause of 

action by way of amendment if the facts 

constituting the new cause of action arise 

out of or are connected with the transac- 

tions upon which the original complaint is 

based. Gilliam Furniture, Inc. v. Bent- 

wood, Inc., 267 N.C. 119, 147 S.E.2d 612 

(1966). 

Amendment Not Permitted Five Days 
Before Appeal Is to Be Heard.—Where a 
proposed amendment sets up a wholly dif- 

ferent cause of action, or changes substan- 

tially the action originally sued upon, this 
section does not permit this to be done 
five days before an appeal is to be heard 

in the Supreme Court. Geo. A. Hormel & 
Co. v. City of Wiuston-Salem, 263 N.C. 
666, 140 S.E.2d 362 (1965). 

IV. CONFORMING PLEADINGS 
TO FACTS FOUND. 

Amendment Permissible. — An amend- 

ment to a complaint which makes the 

pleading contorm to the evidence, and does 

not change the claim of the plaintiff 1s per- 

missible under this section. Chaffin v. 

1967 CUMULATIVE SUPPLEMENT § 1-163 

Brame, 233 N. C. 377, 64 S. E. (2d) 276 
(1951). 

Motion Made after Verdict.—Where a 
motion for leave to amend a complaint to 

conform to the facts established by the 

verdict was not made until after the ver- 
dict, it was not error to grant it, since 

the trial below was conducted as if the 
amendment had been made and the 
amendment did not change substantially 
the plaintiff's claim. Litaker v. Bost, 247 
N. C. 298, 101 S. E. (2d) 31 (1957). 

V. AMENDMENTS OF PROCESS. 

Generally. — 
When the summons bears the seal of 

the clerk and there is evidence it actually 

emanated from the clerk’s office. or the 

jurat of the clerk and his signature ap- 
pears below the cost bond, the paper bears 

internal evidence of its official character 

and the defect may be cured by amend- 
ment When it does not bear some such 

evidence, it is void and not subject to 

amendment. Boone v. Sparrow, 235 N. C. 

396, 70 S. E. (2d) 204 (1952) 

Absence of Clerk’s Signature.— 
If the summons bears internal evidence 

of its official origin and of the purpose for 

which it was issued, it comes within the 

definition of original process and may be 

amended by permitting the clerk to sign 

nunc pro tunc as provided by this section. 

This rule is subject to the limitation that 

such alteration of the record must not dis- 

turb or impair any intervening rights of 

third parties. Boone v. Sparrow, 235 N. 

C 396, 70 S. E. (2d) 204 (1952) 
If there is nothing upon the face of the 

paper which stamps upon it unmistakably 

an official character, it is not a defective 

summons but no summons at all — “no 

more than one of the usual] printed blanks 

kept by the clerks of the courts.” The cura- 

tive power of amendment may not be in- 

voked when there is nothing upon the face 

of the paper to give assurance that it re- 

ceived the sanction of the clerk betore it 

was delivered to the sherriff to be served. 

Boone v. Sparrow, 235 N. C. 396, 70 S. E. 

(2d) 204 (1952). 

VI. AMENDMENTS AS TO PARTIES. 

Generally.—- 

It is ordinarily within the discretion of 

the trial judge to make additional parties. 

Shelby v. Lackey, 235 N. C. 343, 69 Sau 

(2d) 607 (1952). 

Correcting Misnomer or Mistake, etc.— 

In accord with 1st paragraph in original. 

See Graves v. Welborn, 260 N.C. 688, 133 

S.E.2d 761 (1963). 
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Plaintiff Allowed to Amend to Designate 
Herself as Administratrix.—The court has 
plenary power under this section to per- 
mit plaintiff, who in fact was duly ap- 
pointed administratrix at the time a com- 

plaint was filed, to amend the caption in 

the complaint in order to designate her- 
self as administratrix in conformity with 
the allegation in the complaint. Graves v. 
Welborn, 260 N.C. 688, 133 S.E.2d 761 
(1963). 

Bringing in Insurance Company Which 

Has Paid Part of Plaintiff's Loss. — An 
insurance company which pays the insured 

for a part of the loss is entitled to share to 
the extent of its payment in the proceeds 

ot the judgment in the action brought by 

the insured against the tort-feasor to re- 

cover the total amount of the loss, and may 

be brought into the action by the court in 

the exercise of its discretionary power to 

make new parties at the instance of the in- 
sured or the tort-feasor either in the capac- 

ity of an additional plaintiff or in the ca- 
pacity of an additional defendant. Bur- 

gess v. Trevathan. 236 N. C. 157, 72 S E. 
(2d) 231 (1952), commented on in 31 N. 

C. Law Rev. 224. 

Substituting Another Corporation for 
Original Plaintiff.— In an action for an 
injunction by plaintiff corporation arising 
out of a contract entered into between an- 

other corporation and the defendant, the 

trial court did not have the power to sub- 

stitute the other corporation as plaintiff 
in lieu of the original plaintiff. Orkin Ex- 
terminating Co. v. O’Hanlon, 243 N. C. 
457, 91 S. E. (2d) 222 (1956). 

VIII. SPECIFIC INSTANCES. 

Amending Complaint under Wrongful 
Death Statute So as to Bring Action with- 

in Federal Employers’ Liability Act. — 
Where the complaint alleges damages for 

wrongful death under State statute, but the 

§ 1-165. Unsubstantial defects 

Applied in Litaker v. Bost, 247 N. C. 
298, 101 S. E. (2d) 31 (1957). 

§ 1-167. Supplemental pleadings. 

This section was enacted to meet the 

specific situations herein recited and to 
provide a method for obtaining leave to 

§ 1-168. Variance, material and 

Editor’s Note.— 

For note on material and immaterial vari- 
ance, see 41 N. C. Law Rev. 647. 

Variance Not Objected to and Party 
Not Misled.—Where a motion for leave to 
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evidence shows that the deceased was an 

employee of a railroad company and was 
fatally injured while engaged in the dis- 
charge of his duties in interstate com- 
merce, the court plainly has power under 
this section to allow plaintiff to amend 
so as to allege that the parties were. en- 
gaged in interstate commerce and that 
plaintiff was the sole dependent of the 
deceased, so as to bring the action within 
the Federal Employers’ Liability Act; and 
this notwithstanding such amendment was 
allowed more than three years after the 
death of decedent. Graham vy. Atlantic 
Coast Line R. Co., 240 N. C. 338, 82 S. 
E,, (2d) 346 (1954). 
Amendment Alleging Failure of De- 

fendant to Keep Proper Lookout.— Where 
the facts alleged in a complaint were 
sufficient to imply by a fair and reasonable 

intendment that defendant failed to keep 
a proper lookout, the court had the dis- 
cretionary power even after judgment to 
permit plaintiff to amend to allege specifi- 
cally such failure. Moreover, the court 
had the authority to allow such amend- 
ment even if the original complaint did not 
allege by necessary implication defendant’s 
failure to keep a proper lookout. Simrel v. 
Meeler, 238 N. C. 668, 78 S. E. (2d) 766 
(1953). 

Amendment as to Identity of Driver of 
Automobile.—In an action involving negli- 
gent operation of an automobile resulting 

in death, it was not error to allow, upon 
motion made after verdict, an amendment 

to conform the complaint to the finding of 
the jury as to the identity of the driver of 
the automobile, where the crucial fact in 
respect to defendant’s liability was not 
the identity of the driver, but that defend- 
ant, the owner of the automobile, permit- 

ted or directed its operation. Ljitaker v. 
Bost, 247 N. C. 298, 101 S. E. (2d) 31 
(1957). 

disregarded. 

amend a pleading out of a term and in the 
absence of a judge. Dobias v. White, 240 
N. C. 680, 88 S. E. (2d) 785 (1954). 

immaterial. 

amend a complaint to conform to the facts 
established by the verdict was not made 
until after the verdict, it was not error to 

have granted it, since variance prior to 
amendment had not been objected to and 
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did not mislead appellant to his prejudice. 
Litaker v. Bost, 247 N. C. 298, 101 S. E. 

(2d) 31 (1957). 
Judgment of nonsuit is proper when 

there is a fatal variance between a plain- 
tiff’s allegata and probata. Whether the 
variance is to be deemed material (fatal) 

under this section must be resolved in the 
light of the facts of each case. Spaugh v. 

Winston-Salem, 249 N. C. 194, 105 S. E. 
(2d) 610 (1958). 

Materiality of Variance Depends on 

Facts of Case—Whether the variance is 

material so as to justify nonsuit must be 

resolved in the light of the facts of each 

case. McCrillis v. A & W Enterprises, Inc., 
270 N.C. 637, 155 S.E.2d 281 (1967). 

Variance Immaterial unless Party Mis- 

led.— 
Where the variation between allegation 

and proof is such that the adverse party 

could not have been misled thereby to his 

prejudice, it will not be deemed a material 

variance. McCrillis v. A & W Enterprises, 

Inc., 270 N.C. 637, 155 S.E.2d 281 (1967). 

Examples of Immaterial Variances.— 
Contention that the trial court errone- 

ously submitted to the jury a theory of 

liability unsupported by appropriate alle- 
gation could not be sustained where there 
was no showing of surprise or prejudice, 
as such variance if any was immaterial. 
Dennis v. Albemarle, 242 N. C. 263, 87 S. 

E. (2d) 561 (1955). 

§ 1-169. Total failure of proof. 
Editor’s Note——For case law survey on 

pleading and parties, see 43 N.C.L. Rev. 
873 (1965). 

Nonsuit Proper.—Where there is a vari- 
ance between allegation and proof, amount- 
ing to the allegation of one cause of action 
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Where it does not appear that the 

plaintiff was misled to his prejudice by the 
variance between the defendant’s pleading 

and proof, the variance will be treated as 

immaterial and insufficient to support the 

judgment of nonsuit entered below. Zager 
v. Setzer, 242 N. C. 493, 88 S. E. (2d) 

94 (1955). 

Whether at the time of impact the plain- 
tiff was pedaling his bicycle, had stopped 
it to pick up his shoe, was on the right, 

or on the extreme right of the road, or 
whether he was at or near the center, are 
matters of mere detail insufficient to con- 
stitute a fatal variance. Wilson v. Bright, 
255 N. CG. 329, 121 S. E. (2d) 601 (1961). 

Variance between the allegation in the 
complaint that a contract of employment 
was for a period of six years and the evi- 
dence of a contract for five years, later 
modified by mutual consent so as to begin 
one year later was not a material variance. 
McCrillis v. A & W Enterprises, Inc., 270 
N.C. 637, 155 S.E.2d 281 (1967). 

Variance Held Immaterial—See Bunton 
v. Radford, 265 N.C. 336, 144 S.E.2d 52 
(1965); Lewis v. Barnhill, 267 N.C. 457, 
148 S.E.2d 536 (1966). 

Applied in Robinette v. Wike, 265 N.C. 
551, 144 S.E.2d 594 (1965); Kidd v. Bur- 
ton, 269 N.C. 267, 152 S.E.2d 162 (1967). 

and proof of another, a nonsuit is proper. 
In such case there has been a failure by 

the plaintiff to prove the cause of action 
alleged in his complaint. McCrillis v. A & 
W Enterprises, Inc. 270 N.C. 637, 155 

S.E.2d 281 (1967). 

SUBCHAPTER VII. PRE-TRIAL HEARINGS; TRIAL 
AND ITS INCIDENTS. 

ArTICcLE 18A. 

Pre-Trial Hearings. 

§ 1-169.1. Pre-trial dockets and cases placed thereon; pre-trial 

orders; time for hearings and matters for consideration. 

Editor’s Note.— 
For additional comment on this article, 

see 36 N. C. Law Rev. 521. 
For case law survey on trial practice, see 

43 N.C.L. Rey. 938 (1965). 
The purpose of a pre-trial conference un- 

der this section is to consider specifics men- 

tioned in the statute; among them, motions 
to amend pleadings, issues, references, ad- 

missions, judicial notice, and other matters 
which may aid in the deposition of the 
cause. Whitaker v. Beasley, 261 N.C. 733, 
136 S.E.2d 127 (1964); Smith v. City of 
Rockingham, 268 N.C. 697, 151 S.E.2d 568 

(1966). 
Pre-trial order is interlocutory, from 

which an appeal does not lie. Green v. 
Western & Southern Life Ins. Co., 250 N. 
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C. 730, 110 S. E. (2d) 321 (1959); Smith 
v. City of Rockingham, 268 N.C. 697, 151 
S.E.2d 568 (1966). 
Subparagraph 7 fits into the framework 

of the pre-trial procedure. It is not a grant 
of authority to hear and determine dis- 
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puted facts. Its order is interlocutory in 
nature. Whitaker v. Beasley, 261 N.C. 733, 
136 S.E.2d 127 (1964); Smith v. City of 
Rockingham, 268 N.C. 697, 151 S.E.2d 568 
(1966). 

ARTICLE 19. 

Trial. 
§ 1-170. Defined. 

Editor’s Note——For case law survey as 
to trial practice, see 44 N.C.L. Rev. 1054 
(1966). 

Stated in Erickson v. Starling, 235 N. C. 
643, 71 S. E. (2d) 384 (1952). 

§ 1-171. Joinder of issue and trial. 
Cause Transmitted by Operation of 

Law.— 
In accord with original. See Rich v. 

Norfolk Southern Ry. Co., 244 N. C. 175, 
92 S. E. (2d) 768 (1956). 

§ 1-172. How issue tried. 
Editor’s Note.—For article on trial by 

jury in equity cases, see 31 N. C. Law 
Rev. 157. 

Entitled to Jury Trial.— 

Issues of law must be tried by the judge; 
but issues of fact must be tried by a jury, 
unless trial by jury is waived. This is true 
even though the tissues of fact are raised by 

pleadings in actions for the enforcement of 

equitable rights. Erickson v Starling, 235 
N. C. 643, 71 S. E. (2d) 384 (1952). See 
Remsen v. Edwards, 236 N C. 427, 72 S. 
E. (2d) 879 (1952). 

Under this section, the parties have the 
right to have the issues of fact joined on 
the pleadings tried by a jury, and any mo. 
tion which calls on the judge to usurp the 
function of that body should be denied. 
State v. Ponter, 234 N. C. 294, 67 S. E. 
(2d) 292 (1951). 

Where issues of fact are raised by the 
pleadings in a cause and trial by jury its 
not waived, the verdict of a jury determin. 
ing the issues of fact is an indispensable 
Step in the trial of the cause, and the court 
is without power to enter a final judgment 
in the absence of such verdict. Erickson v. 
Starling, 235 N. C. 643, 71 S. E. (2d) 384 
(1952). 

Where there is nothing in the record to 
indicate that petitioner and respondent 
have waived their constitutional and statu- 
tory right to have the issue of fact joined 
on the pleadings tried by a jury, and there 
is no question of reference, the judge had 
no authority to enter an order affirming 
the order of the assistant clerk of the su- 
perior court, which in effect was a deter- 

Applied in Flynt v. Flynt, 237 N. C. 
754, 75 S. E. (2d) 901 (1953). 

Cited in Boone v. Sparrow, 235 N. C. 
296, 70 S. E. (2d) 204 (1952). 

mination by the judge of the issue of fact 
raised by the pleadings and a finding by 
him that money deposited in the office of 
the clerk of the superior court was funds 
belonging to a decedent and in order that 
said money be distributed to the adminis- 
trator c.t.a. of her last will and testament. 
In the Matter of Wallace, 267 N.C. 204, 
147 S.E.2d 922 (1966). 

Right Exists Only When Issue of Fact 
Arises.—The law confers upon the parties 

to a civil action the right to a jury trial 
when, and only when, an issue of fact 
arises of the pleadings. Wells v. Clayton, 
PAG IS) KC, OP, Syl. (2d) 16 (1952). 

What Is Issue of Fact.—An issue of fact 
arises on the pleadings whenever a ma- 

terial fact is maintained by one party and 
controverted by the other. A materia] fact 
is one which constitutes a part of the plain- 
tiff’s cause of action or the defendant’s de- 
fense. Wells v. Clayton, 236 N. C. 102, 72 
S E. (2d) 16 (1952). 

Trial of Case on Agreed Statement of 
Facts.—See U Drive It Auto Co. v. At- 
lantic Fire Ins. Co., 239 N. C. 416, 80 S. 
E. (2d) 35 (1954). 

Trial of Small Claims in Forsyth 

County.—-Chapter 1057, Session Laws of 
1951, providing for the trial of small] claims 
in Forsyth County, to the effect that no 
jury trial shall be had in an action insti- 

tuted pursuant thereto, unless a demand 

is made therefor in the manner set out in 

the act, and the costs advanced and the 

prosecution bond filed as required therein, 

Better Home Furniture Co. v. Baron, 243 
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is not unreasonable and will be upheld. 
N. C. 502, 91 S. E. (2d) 236 (1956). 

Applied in Crew v. Crew, 236 N. C. 528, 
73S. E. (2d) 309 (1952); Flynt v. Flynt, 
237 N. C. 754, 75 S. E. (2d) 901 (1953); 
Iowa Mut. Ins. Co. v. Fred M. Simmons, 
Inc., 258 N. C. 69, 128 S. E. (2d) 19 (1962); 

Jewell v. Price, 259 N. C. 345, 130 S. E. 
(2d) 668 (1963); University Motors, Inc. 
v. Durham Coca-Cola Bottling Co., 266 
N.C. 251, 146 S.E.2d 102 (1966). 
Quoted in part in Icenhour v. Bowman, 
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233 N. C. 434, 64 S. E. (2d) 428 (1951); 
Baker v. Malan Constr. Corp., 255 N. C. 
302, 121 S. E. (2d) 731 (1961). 

Stated in Cauble v. Bell, 249 N. C. 722, 
107 S. E. (2d) 557 (1959). 

Cited in In re Housing Authority, 235 N. 
C. 463, 70 S. E. (2d) 500 (1952); Ingle 
v. McCurry, 243 N. C. 65, 89 S. E. (2d) 
745 (1955); Herring v. Volume Merchan- 
dise, Inc., 249 N. C. 221, 106 S. E. (2d) 
197 (1958); Chappell v. Winslow, 258 N. 
C. 617, 129 S. E. (2d) 101 (1963). 

§ 1-173. Issues of fact.—Every issue of fact joined on the pleadings, and 
inquiry of damages ordered to be tried by a jury, must be tried at the term 
of the court next ensuing the joinder of issue or order for inquiry, if the issue 
was joined or order made more than ten days betore such term, but if not, 
they may be tried at the second term after the joinder or order. Provided, that 
uncontested cases in which no answer has been filed may be tried at any term 
after the time for filing answers has expired. Provided, further, that the word 
“term”, as used in this section, shall be construed to mean each calendar week 
of a term, where it is for more than one week. Provided further, the: uncon- 
tested divorce cases in which no answer has been filed may be tried at any time 
after the time for filing answer has expired, regardless of when the term of court 

began. (iit s #220 Coders. 400, Rev tai 28 1G Sis. 1557 71923) e254; 
TO oes Deeb 4 97195081 953;c. 51509 L955, calle) 

Editor’s Note.— 
The 1953 amendment added the second 

proviso, and the 1955 amendment added 
the last proviso. 

This section is mandatory in the require- 
ment that an issue or issues of fact raised 
by the pleadings shall be subniitted to the 
jury. Baker v. Malan Constr. Corp., 255 
Ne C..302/121.S. EB. (2d) 731 (1961); 

It Distinguishes Issues of Fact from In- 
quiries of Damages.—This section in ex- 
press terms distinguishes issues of fact from 
mere inquiries of damages. Baker v. Ma- 
Janu Constra Corp.,. 255) NaG 302) 1210S. E. 
(2d) 731 (1961). 

Issues in a case are joined from and 
after the date of the filing of the answer of 
defendant, and defendant cannot be entitled 
as a matter of right under this section to 
a continuance where the case is set for trial 
the third week of a term beginning over 
a month after the issue is joined, when 

defendant is given notice some two weeks 

prior to the time of trial that plaintiff 

would withdraw his notion to strike mat- 
ter from the answer. Becker v. Becker, 

262 N.C. 685, 138 S.E.2d 507 (1964). 

§ 1-174. Issues of fact before the clerk. 
Preliminary questions of fact are to be 

decided by the clerk under this section. If 
he finds against the petitioner upon them, 
he dismisses the proceeding, and, if so ad- 
vised, the petitioner excepts and appeals to 

the judge, who hears and decides the ap- 

peal. Kaperonis v. North Carolina State 

Highway Comm’n, 260 N.C. 587, 133 

S.E.2d 464 (1963). 
Quoted in In the Matter of Wallace, 267 

N.C. 204, 147 S.E.2d 922 (1966). 
Cited in Boone v. Sparrow, 235 N. C. 

396, 70 S. E. (2d) 204 (1952). 

§ 1-175. Continuance before term; affidavit.—A party to an action 
may apply to the court in which it is pending, or to the judge thereot, by affidavit, 
at least fifteen days before the trial term, and after three days’ notice in writing 

to the adverse party, to have the trial continued to a term subsequent to that in 
which it is regularly triable. The court or judge may continue the trial as asked 
for, on such terms as may be just. if satisfied— 

(1) That the applicant has used due diligence to have his case ready for trial. 

(2) That by reason of circumstances beyond his control, which he must 

set forth, he cannot have a fair trial at the regular trial term. If the 
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application is made by reason of the expected absence of a witness, 

it must state the name and residence of the witness, the facts expected 

to be proved by him, the grounds for the expectation of his non- 

attendance, and that the applicant expects to procure his evidence at 

or before some named subsequent term. The applicant must in all 

cases pay the costs of the application. (C. C. P., s. 227 ; Code, s. 401; 

Revs Ss 930 4G. opus Looe ee 458. ) 

Editor’s Note. — The 1959 amendment 

struck out the word “thirty” in line three 

and substituted therefor the words “at 

least fifteen.” 

Continuance Lies in Discretion of 

Judge.— 
In accord with original. See Watters v. 

Parrish, 252 N. C. 787, 115 S. E. (2d) 1 

(1960). 

§ 1-176. Continuance during term. 

Continuances are not favored, etc.— 

In accord with original. See Cleeland v. 

Cleeland, 249 N. C. 16, 105 S. E. (2d) 114 

(1958). 

Continuance Discretionary with Judge.— 

The granting or denial of a motion to 

continue is a matter in the sound discre- 

tion of the trial judge and will not be 

disturbed unless an abuse of discretion is 

made to appear. Cleeland v. Cleeland, 249 

N. C. 16, 105 S. E. (2d) 114 (1958). 
Whether one lawsuit will be held in 

abeyance to abide the outcome of another 

rests in the sound discretion of the trial 

judge, and his action will not be disturbed 

on appeal, unless the discretion has been 

abused, for there is power inherent in 

every court to control the disposition of 

causes on its docket with economy of time 

and effort for itself, for counsel, and for 
litigants. Watters v. Parrish, 252 N. C. 

787,116) 5. B.. (2d) 1" (1060); 

§ 1-179. Separate trials. 
Cited in Gibbs v. Carolina Power & 

Light Co., 265 N.C. 459, 144 S.E.2d 393 
(1965). 

§ 1-180. Judge to explain law, 

I. IN GENERAL. 

Editor’s Note.— 
For article discussing this section and 

possible return to Rule 51, federal Rules 
of Civil Procedure, in North Carolina, see 

SGON. Ge Wawaikev.g 1 
For case law survey on trial practice, 

see 43 N.C.L. Rev. 938 (1965). 
For case law survey as to expression of 

opinion by trial judge, see 44 N.C.L. Rev. 

1065 (1966). 
Purpose of Section. — The founders of 

our legal system intended that the right of 

trial by jury should be a vital force in the 

administration of justice. They realized 
that this could not be if the petit jury 

should become a mere unthinking echo of 

the judge’s will. To forestall such even- 

Except Where Motion Is Based on Con- 

stitutional Right—A motion for continu- 

ance is addressed to the sound discretion 

of the trial judge and his ruling thereon is 

not subject to review on appeal, except 

in a case of manifest abuse; however, when 

the motion is based on a right guaranteed 
by the federal and State Constitutions, the 
question presented is one of law and the 
order of the court is reviewable. State v. 
Phillip, 261 N.C. 263, 134 S.E.2d 386 
(1964). 
What Applicant Must Show.—To obtain 

a continuance of a cause to be tried at a 

time agreed upon, the applicant should 

show that he has used due diligence and 

that a fair trial cannot be had because of 

circumstances beyond his control. Clee- 

land v. Cleeland, 249 N. C. 16, 105 S. E. 

(2d) 114 (1958). 

but give no opinion on facts. 

tuality, they clearly demarcated the respec- 

tive functions of the judge and the jury in 

both civil and criminal trials in the familiar 

statute now embodied in this section. In 

re Bartlett’s Will, 235 N. C. 489, 70 S. E. 

(2d) 482 (1952). 

This section establishes these funda- 

mental propositions: (1) That it is the duty 

of the judge alone to decide legal questions 

presented at the trial, and to instruct the 

jury as to the law arising on the evidence 

given in the case; (2) that it is the task of 

the jury alone to determine the facts of the 

case from the evidence adduced; and (3) 

that “no judge, in giving a charge to the 

petit jury, shall give an opinion whether a 

fact is fully or sufficiently proven, that be- 

ing the true office and province of the 
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jury.” This section is designed to make ef- 
fectual the right. of every litigant to have 

his cause considered with the “cold neu- 
trality of the impartial judge” and the 
equally unbiased mind. of a properly in- 
structed jury. In re Bartlett’s Will, 235 N. 

C. 489, 70 S. E.. (2d) 482 (1952); State v. 

Canipe, 240 N. C. 60, 81 S. E. (2d) 173 
(1954). 
The provisions of this section are man- 

datory, and a failure to comply is preju- 

dicial error. Therrell v. Freeman, 256 N. 
C. 552, 124 S. E. (2d) 522 (1962). 

This section creates a substantia] legal 

right in the parties. Adams v. Beaty 
Service Co., 237 N. C. 136, 74 S. E. (2d) 
332 (1953). 

It is a departure from the common-law 
rule and from the practice which prevails 
in the English courts, the federal courts, 
and in the courts of some of the states. 
Everette v. D. O. Briggs Lumber Co., 250 
N. C. 688, 110 S. E. (2d) 288 (1959). 

And is to be strictly construed. Everette 
v. D. O. Briggs Lumber Co., 250 N. C. 
688, 110 S. E. (2d) 288 (1959). 

It has no application where the parties 
waive trial by jury. Everette v. D. O. 
Briggs Lumber Co., 250 N. C. 688, 110 S. 
E. (2d) 288 (1959). 

Judge Not to Invade Prerogative of 
Jury.—This section denies the judge pre- 
siding at a jury trial the right in any 
manner or in any form, by word of mouth 
or by action, to invade the prerogative of 
the jury in its right to find the facts. In 
re Holcomb’s Will, 244 N. C. 391, 93 S. 
E. (2d) 454 (1956). 

The sole purpose of the portion of this 
section as to giving an opinion, is to pre- 
vent judges from invading the province of 
the jury. Everette v. D. O. Briggs Lum- 
ber Co., 250 N. C. 688, 110 S. E. (2d) 288 

(1959). 
Failure of the judge to observe and 

comply with the provisions of this section 
is error for which a new trial must be 
ordered. Adams vy. Beaty Service Co., 237 
N. C. 136, 74 S. E. (2d) 332 (1953). 

This section requires that the judge 
shall declare and explain the law arising 
on the evidence given in the case. This is 
a substantial right of litigants. Failure to 
observe it is error for which the injured 
party is entitled to a new trial. State v. 
Jones, 254 N. C. 450, 119 S. E. (2d) 213 
(1961). 
Applied in Dillard v. Brown, 233 N. C. 

£51, 64 S. E. (2d) 843 (1951); Howard v. 
Carman, 235 N. C. 289, 69 S. E. (2d) 522 
(1952); In re Humphrey, 236 N. C. 141, 

71 S. E. (2d) 915 (1952); Fleming v. At- 
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lantic Coast Line R. Co., 236 N. C. 568, 73 
S. E. (2d) 544 (1952); Goodwin v. Green, 
237 N. C. 244, 74. S. E.: (2d) 630 (1953); 
State v. Williamson, 238 N. C. 652, 78 S. 
E. (2d) 763 (1953); Honeycutt v. Bryan, 
240) (Nei. G2388)8S8ie ob (2d). 653i (1954): 
Murray v. Wyatt, 245 N. C. 123, 95 S. E. 
(2d) 541 (1956); State v. Robbins, 246 N. 

C. 332, 98 S. E. (2d) 309 (1957); State v. 
Dutch, 246 N. C. 438, 98 S. E. (2d) 475 
(1957); Poindexter v. First Nat. Bank, 

247 N. C. 606, 101 S. E. (2d) 682 (1958); 
DeBruhl v. State Highway & Public 
Works Comm., 247 N. C. 671, 102 S. E. 
(2d) ' 229 (1958); State v. Brown, 251 N. 
€.. 216; 1101S) EB. (2d)) 892 (1959)s North 
Asheboro-Central Falls Sanitary Dist. v. 
Canoypr252i) N.C. 749, 114,S.J8. (2d)),57 

(1960); In re Sessoms’ Will, 254 N. C. 
369, 119 S. E. (2d) 193 (1961); Graver v. 
Rundle; 255 N. C. 744; 122.S. E..(2d) 720 

(1961); General Tire & Rubber Co. v. Dis- 
tributors, Inc.) 256 N: C. 561; 124°S. E. 

(2d) 508 (1962); Wagner v. Eudy, 257 N. 
G7 19974125 -S: E: (2d) 598(1962) > deer 

Co. ‘v. Dickerson, Inc.,; 257 N. C. 522, 126 
S. E. (2d) 500 (1962); Yates v. W. F. 

Mickey Body Co., Inc., 258 N. C. 16, 128 
S. E. (2d) 11 (1962); Hewett v. Bullard, 

258 N. C. 347, 128 S. E. (2d) 411 (1962); 
Queen v. Jarrett, 258 N. C. 405, 128 S. E. 
(2d) 894 (1963); Pettus v. Sanders, 259 N. 

Co 21 F150) Sis) (2d) 5330 (1963); State 
Highway Comm’n y. Kenan Oil Co., 260 
N.C. 131, 131 S.E.2d 665 (1963); State 
v. Harrington, 260 N.C. 663, 133 S.E.2d 
452 (1963); Bassinov v. Finkle, 261 N.C. 
109, 134 S.E.2d 130 (1964); State v. Gold- 
berg, 261 N.C. 181, 134 S.E.2d 334 (1964); 
State v. Bailey, 261 N.C. 783, 136 S.E.2d 
37 (1964); State v. Lawrence, 262 N.C. 
162, 136 S.E.2d 595 (1964); Bell v. Price, 
262 N.C. 490, 137 S.E.2d 824 (1964); 
Adams v. Adams, 262 N.C. 556, 138 S.E.2d 
204 (1964); State v. Morgan, 263 N.C. 400, 
139 S.E.2d 708 (1965); State v. Summers, 

263 N. C. 517, 139 S.E.2d 627 (1965); Up- 
church y. Hudson Funeral Home, Inc., 263 
N.C. 560, 140 S.E.2d 17 (1965); Pinyan v. 
Settle, 263 N.C. 578, 139 S.E.2d 863 
(1965); State v. Fenner, 263 N.C. 694, 140 
S.E.2d 349 (1965); Duke Power Co. v. 
Black, 263 N.C. 811, 140 S.E.2d 540 (1965); 
State v. Carroll, 265 N.C. 592, 144 S.E.2d 
656 (1965); State v. Bynum, 265 N.C. 732, 
145 S.E.2d 5 (1965); Haynie v. Queen, 266 

N.C. 758, 147 S.F.2d 188 (1966); State v. 
Green, 266 N.C. 785, 147 S.E.2d 377 (1966); 
State v. Matthews, 267 N.C. 244, 148 S.E.2d 
38 (1966); State v. Leake, 267 N.C. 662, 
148 S.E.2d 630 (1966); State v. Turner, 

268 N.C. 225, 150 S.E.2d 406 (1966); State 
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vy. Fields, 268 N.C. 456, 150 S.E.2d 852 
(1966); State v. Barber, 268 N.C. 509, 151 
S.E.2d 51 (1966); State v. Green, 268 N.C. 
690, 151 S.E.2d 606 (1966); Griffin v. Wat- 
kins, 269 N.C. 650, 153 S.E.2d 356 (1967); 
Murchison v. Powell, 269 N.C. 656, 153 
S.E.2d 352 (1967); State v. Barber, 270 N.C. 
222, 154 S.E.2d 104 (1967); State v. Tippett, 
270 N.C. 588, 155 S.E.2d 269 (1967); State 
v. Cooke, 270 N.C. 644, 155 S.E.2d 165 
(1967); State v. Jent, 270 N.C. 652, 155 
S.E.2d 171 (1967). 

Stated in Short v. Chapman, 261, N.C. 
674, 136 S.E.2d 40 (1964). 

Cited in Morris v. Wrape, 233 N. C. 462, 
64 S. E. (2d) 420 (1951); State v. Russell, 
C3SGNw Ce 487 e64eom (ed) Borge (dol); 
Statemv-barkensco 4 Nus Con ZoG ss OOm amet. 
(2d) 907 (1951); Poniros v. Nello L. Teer 
CommesGuNe Cl44 even sn Heed) eon (95m)! 

Macon v. Murray, 236 N. C. 484, 73 S. E. 
(2d) 165 (1952); Atlantic Coast Line R. 
Co. v. McLean Trucking Co., 238 N. C. 
Ppp epee ide (era) lei (iio Iie oe 

Bonin, 239 N. C. 498, 80 S. E. (2d) 365 

(1954); McDevitt v. Chandler, 241 N. C. 
677, 86 S. E. (2d) 438 (1955); State v. 
Phelps, 242 N. C. 540, 89 S. E. (2d) 132 
(1955); Tillman v. Talbert, 244 N. C. 270, 
93 S. E. (2d) 101 (1956); Lowe v. Depart- 
ment of Motor Vehicles, 244 N. C. 353, 93 

S. E. (2d) 448 (1956); State v. Crisp, 244 
N. C. 407, 94 S. E. (2d) 402 (1956); Dea- 
ton v. Coble, 245 N. C. 190, 95 S. E. (2d) 
569 (1956); State v. Morgan, 245 N C. 
215, 9598S) Eee(2d)507a956)-eebavloray. 
Hunt, 248 N. C. 330, 103 S. E. (2d) 287 
(1958); State v. Jones, 249 N. C. 134, 105 
S. E. (2d) 513 (1958); State v. Corl, 250 
N. C. 258, 108 S. BE. (2d) 615 (1959); War- 
ner v. Gulf Oi] Corp., 178 F: > Supp. 481 
(1959); State v. Gooding, 251 N. C. 175, 
110 S. E. (2d) 865 (1959); State v. Grund- 
ler, (251 N. Co.177, 111'S Es (2d) 1 41050); 
Tillis v. Calvine Cotton Mills, Inc., 251 
N. C: 359, 111 S.. EB.) (2d) 5606. 91959); 
Gauldin v. Stokes Lumber Co., 253 N C. 
579, 117 S. E. (2d) 393 (1960); Crown 
Central Petroleum Corp. v. Page- Myers 
Oi) Co., 255 N. C. 167, 120 S. E. (2d) 594 
(1961); State v. Hart, 256 ‘Ni: G. 645)) 124 

S. E. (2d) 816 (1962); Clifton v. Turner, 

257 N. C. 92, 125 S. E. (2d) 33% (1962); 
Phillips v. North Caroline R. Co., 257 N. 
C. 239, 125 S. E. (2d) 603 (1962); Carter 

v. Bradford, 257 N. C. 481, 126 S. E. (2d) 
158 (1962); Haltiwanger v. Charlotte 
Amusement Co., 261 N.C. 180, 134 S.E.2d 
198 (1964); Massey v. Smith, 262 N.C. 611, 

138 S.E.2d 237 (1964); Brown v. Griffin, 
263 N.C. 61, 138 S.E.2d 823 (1964); 

Slaughter vy. Slaughter, 264 N.C. 732, 142 
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S.E.2d 683 (1965); Concolidated Vending 
Gol vat Gurner.) 2679eN- C2576) 148 85. Eeed 
531 (1966); Wooten v. Cagle, 268 N.C. 
366, 150 S.E.2d 738 (1966); Underwood v. 
Gay, 268 N.C. 715, 151 S.E.2d 590 \1966); 
Chalmers v. Womack, 269 N.C. 433, 152 
S.E.2d 505 (1967); State v. Fuller, 270 N.C. 
710, 155 S.E.2d 286 (1967); Gregory v. 
Lynch, 9271 0 N:C.) 198561559 1S. odes 
(1967). 

II. OPINION OF JUDGE. 

A. General Consideration. 

Purposes and Effect of Section.— 

In accord with 2nd paragraph in origi- 
nal. See State v. Belk, 268 N.C. 320, 150 
S.E.2d 481 (1966). 

In accord with 5th paragraph in original. 
See State v. Shinn, 234 N. C. 397, 67 S. E. 
(2d) 270 (1951); Belk v. Schweizer, 268 
N.C. 50, 149 S.E.2d 565 (1966). 
The law imposes on the trial judge the 

duty of absolute impartiality. The ex- 

pression of an opinion by the trial court 
on an issue of fact to be submitted to a 
jury, being prohibited by this section, is 
a legal error. Nowell v. Neal, 249 N. C. 
516, 107 S. E. (2d) 107 (1959); Belk v. 
Schweizer, 268 N.C. 50, 149 S.E.2d 565 
(1966). 
The court in its charge may not intimate 

or express an opinion as to the facts, the 
weight of the evidence, or the credibility 
of the witnesses, either directly or indi- 
rectly, in any manner, and if the judge 
does intimate or express such an opinion, 

it is prejudicial. Belk v. Schweizer, 268 
N.C. 50, 149 S.E.2d 565 (1966). 

Every suitor is entitled by the law to 
have his cause considered with the cold 
neutrality of the impartial judge and the 
equally unbiased mind of a properly in- 

structed jury. This right can neither be 
denied nor abridged. State v. Douglas, 268 
N.C. 267, 150 S.E.2d 412 (1966). 

The trial judge occupies an exalted sta- 
tion. Jurors entertain great respect for his 
opinion, and are easily influenced by any 
suggestion coming from him. As a conse- 

quence, he must abstain from conduct or 
language which tends to discredit or preju- 
dice the accused or his cause with the jury. 
State v. Belk, 268 N.C. 320, 150 S.E.2d 481 
(1966). 
The judge occupies an exalted station, 

and jurors entertain a profound respect 
for his opinion. As a consequence, the 
judge prejudices a party or his cause in the 
minds of the trial jurors whenever he vio- 
lates this section by expressing an adverse 
opinion on the facts. When this occurs, it 
is virtually impossible for the judge to re- 
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move the prejudicial impression from the 
minds of the trial jurors by anything which 
he may afterwards say to them by way of 
atonement or explanation. State v. Carter, 
268 N.C. 648, 151 S.E.2d 602 (1966). 

This section imposes upon the trial judge 
the duty to state in a plain and correct 
manner the evidence given in the case and 
to declare and explain the law arising 
thereon, without expressing any opinion of 
the facts. Stanback v. Stanback, 270 N.C. 
497, 155 S.E.2d 221 (1967). 
A Substantial Right, etc.— 
Every person charged with crime has an 

absolute right to a fair trial. By this it is 
meant that he is entitled to a trial before 
an impartial judge and an unprejudiced 
jury in an atmosphere of judicial calm. 
State v. Belk, 268 N.C. 320, 150 S.E.2d 481 

(1966). 
This section forbids the judge to inti- 

mate his opinion, etc.— 
In accord with original. See State v. 

Wallace, 251 N. C. 378, 111 S. E. (2d) 714 

(1959). 
This section has been construed to 

include any opinion or even an intimation 
of the judge, at any time during the trial, 
calculated to prejudice either of the parties 
with the jury. Everette v. D. O. Briggs 
Lumber Co., 250 N. C. 688, 110 S. E. (2d) 
288 (1959). 

The trial judge is expressly forbidden to 
convey to the jury in any manner at any 
stage of the trial his opinion as to how the 
jury should determine a question of fact. 
Hicks v. Guilford County, 267 N.C. 364, 
148 S.E.2d 240 (1966). 

This section forbids a judge to express 

to the jury his opinion on the facts of the 
case he is trying. State v. Douglas, 268 
N.C. 267, 150 S.E.2d 412 (1966). 

The trial judge is forbidden by this sec- 
tion to express an opinion upon the evi- 
dence in any manner during the course of 
the trial or in his instructions to the jury. 
State v. Belk, 268 N.C. 320, 150 S.E.2d 481 
(1966). 
The expression by the court in the 

presence of the jury of an opinion concern- 

ing a fact to be found by the jury is for- 
bidden by this section. State v. Carter, 268 
N.C. 648, 151 S.E.od 602 (1966). 
There must be no indication of the 

judge’s opinion upon the facts to the hurt 
of either party, either directly or indirectly, 
by words or conduct. Stanback v. Stan- 
back, 270 N.C. 497, 155 S.E.2d 221 (1967). 

Section Not Confined to Charge.— 
In accord with original. See In re Bart- 

lett’s Will, 235 N. C. 489, 70 S. E. (2d) 

482 (1952). 

1A—5 
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Although this section refers in terms to 
the charge, it has always been construed 

to forbid the judge to convey to the trial 
jury in any way at any stage of the trial 
his opinion on the facts involved in the 
case. State v. Canipe, 240 N. C. 60, 81 S. 

E. (2d) 173 (1954). 

This section does not apply to the charge 
alone, but prohibits a trial judge from ask- 
ing questions or making comments at any 
time during the trial which amount to an 
expression of opinion as to what has or 

has not been shown by the testimony of a 
witness. Galloway v. Lawrence, 266 N.C. 
245, 145 S.E.2d 861 (1966). 

Section Applies Throughout Trial.— 
In accord with 1st paragraph in original. 

See State v. Williamson, 250 N. C. 204, 
108 S. E. (2d) 443 (1959); State v. Walker, 
266 N.C. 269, 145 S.E.2d 833 (1966). 

In accord with 2nd paragraph in original. 
See State v. Smith, 240 N. C. 99, 81 S. E. 
(2d) 263 (1954). 

In accord with 3rd paragraph in origi- 
nal. See Hyder v. Asheville Storage Bat- 
ferys Cos 242" N.C, 553, 89° Se Od) 

124 (1955). 
The trial of a case begins within the 

purview of this section when the prospec- 
tive jurors are called to be examined 
touching their fitness to serve on the trial 
jury. This being so, it is a violation of 
the section for the judge to communicate 

his opinion on the facts in the case to the 

trial jury by his remarks or questions to 

prospective jurors during the selection of 
the trial jury. State v. Canipe, 240 N. C. 
60, 81 S. E. (2d) 173 (1954). 

Motive of Judge Immaterial.— 
In accord with original. See State v. 

Shinn, 234 N. C. 197, 67 S. E. (2d) 270 
(1951) State. v- Smith, 240 N. C. 99, 81 

S. E. (2d) 263 (1954). 

Whether the conduct or the language of 

the judge amounts to an expression of 

his opinion on the facts is to be de- 

termined by its probable meaning to the 

jury, and not by the motive of the judge. 
State v. Canipe, 240 N. C. 60, 81 S. E. 

(2d) 173 (1954). 

When Equal Protection Clause Violated. 
—The equal protection clause of the Four- 
teenth Amendment of the United States 
Constitution is not violated by prejudicial 
remarks of the judge unless there is shown 

to be an element of intentional or purpose- 
ful discrimination, and the burden of show- 

ing this is on the accused. Davis v. North 
Carolina, 196 F. Supp. 488 (1961), cert. de- 
nied 365 U. S. 855, 81 S. Ct. 816, 5 Pee bd: 

(2d) 819 (1961). 
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Inadvertent Expression of Opinion. — 

The fact that an expression of opinion by 

the trial court upon the evidence is an 

inadvertence renders such error nonethe- 

less harmful. Miller v. Norfolk Southern 

Ry. Co., 240 N. C. 617, 83 S. E. (2d) 533 

(1954); Burkey v. Kornegay, 261 N.C. 513, 

135 S.E.2d 204 (1964). 

Prejudicial Impression Not Removed by 

Subsequent Explanation. — The judge 

prejudices a party or his cause in the 

minds of the trial jurors whenever he 

violates this section by expressing an ad- 

verse opinion on the facts. When this 

occurs, it is virtually impossible for the 

judge to remove the prejudicial impression 

from the minds of the trial jurors by any- 

thing which he may afterwards say to 

them by way of atonement or explana- 

tion. State v. Canipe, 240 N. C. 60, 81 S. 

E. (2d) 173 (1954). 

Once the trial judge has given, in the 

presence of the jury, the slightest intima- 

tion, directly or indirectly, of his opinion 

concerning a fact to be found by the jury 

or concerning the credibility of testimony 

given by a witness, such error cannot be 

corrected by instructing the jury not to 

consider the expression by the court. State 

v. Carter, 268 N.C. 648, 151 S.E.2d 602 

(1966). 
Weight and Sufficiency of Evidence, 

etc.— 

Discrepancies and contradictions in the 

evidence are for the jury and not for the 

court. Jones v. Johnson, 267 N.C. 656, 148 

S.E.2d 583 (1966). 
If diverse inferences may be drawn from 

the evidence, some favorable to the plain- 

tiff and others to the defendant, the case 

should be submitted to the jury for final 

determination. Jones v. Johnson, 267 N.C. 

656, 148 S.E.2d 583 (1966). 

Credibility of Witnesses Is for Jury.— 

No judge at any time during the trial 

of a cause is permitted to cast doubt upon 

the testimony of a witness or to impeach 

his credibility. State v. Simpson, 233 N. 

C. 438, 64 S. EB. (2d) 568 (1951); State v. 

Kimbrey, 236 N. C. 313, 72 S. E. (2d) 

677 (1952); State v. Hopson, 265 N.C. 341, 

144 S.E.2d 32 (1965). See State v. Smith, 

240 N. C. 99, 81 S. E. (2d) 263 (1954). 
This section prohibits a trial judge from 

asking questions which amount to an ex- 

pression of opinion as to what has or has 

not been shown by the testimony of a wit- 

ness, and from asking a witness questions 

for the purpose of impeaching him or 

casting doubt on his testimony. Greer v. 

Whittington, 251 N. C. 630, 111 S. E. (2d) 
912 (1960). 
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Record on Appeal Must Show Error.— 

In accord with 3rd paragraph in origi- 

nal. See State v. Thomas, 244 N. C. 212, 

93 S. E. (2d) 63 (1956). 

Correctness of Instructions, etc.— 

Where the charge of the court to the 

jury does not appear in the record, it will 

be presumed that the court correctly 

charged the jury as to the law arising up- 

on the evidence as required by this sec- 

tion. State v. Strickland, 254 N. C. 658, 

119 S..H.- (od) _7etetloony- 

B. What Constitutes an Opinion. 

Direct Language Not Necessary, etc.— 

In accord with 1st paragraph in orig- 

inal. See State v. Simpson, 233 N. C. 438, 

64 S. E. (2d) 568 (1951); State v. Shinn, 

934 N. C. 397, 67 S. E. (2d) 270 (1951). 

It can make no difference in what way 

or manner or when the opinion of the 

judge is conveyed to the jury, whether 

directly or indirectly, by comment on the 

testimony of a witness, by arraying the 

evidence unequally in the charge, by im- 

balancing the contentions of the parties, 

by the choice of language in stating the 

contentions, or by the general tone and 

tenor of the trial. This section forbids 

any intimation of his opinion in any form 

whatever, it being the intent of the law 

to insure to each and every litigant a fair 

and impartial trial before the jury. State 

y. Simpson, 233 N. C. 438, 64 S. E. (2d) 

568 (1951); Evans v. C. C. Bova wtCoOn 

263 N.C. 91, 138 S.E.2d 781 (1964); State 

yv. Belk, 268 N.C, 320, 150 S.E.2d 481 

(1966). 
If the judge intimates an opinion by his 

manner of stating the evidence, by imbal- 

ancing the contentions of the parties, by 

the choice of language in stating the con- 

tentions, or by the general tone and tenor 

of the trial, he violates this section. State 

v. Douglas, 268 N.C. 267, 150 S.E.2d 412 

(1966). 

It can make no difference in what way 

or when the opinion of the judge is con- 

veyed to the jury, whether directly or in- 

directly, or by the general tone and tenor 

of the trial, this section forbids an intima- 

tion of his opinion in any form whatever, it 

being the intent of the law to insure to 

each and every litigant a fair and im- 

partial trial before the jury. State v. Mc- 

Bryde, 270 N.C. 776, 155 S.E.2d 266 (1967). 

Taking Witness into Custody, etc.— 

Where the court audibly told the defen- 

dant’s chief witness in the presence of the 

jury not to leave the courtroom, and 

shortly thereafter the witness was placed 

in custody in the prisoner’s box in plain 
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view of the jury, the incident must have 
resulted in weakening the testimony of the 
witness in the eyes of the jury and con- 
stituted a violation of this section. State v. 
McBryde, 270 N.C. 776, 155 S.E.2d 266 
(1967). 

Intimation That Controverted Facts 
Have or Have Not Been Established.— 
Proof must be made without intimation or 
suggestion from the court that the con- 
troverted facts have or have not been es- 
tablished. State v. Mitchell, 260 N.C. 235, 
132 S.E.2d 481 (1963). 

Declaration That Evidence Tends to 
Show Fact Beyond Reasonable Doubt.— 
The credibility of the evidence is always 
for the jury and the judge may never de- 
clare that all the evidence tends to show 
any fact beyond a reasonable doubt. State 
v. Kimball, 261 N.C. 582, 135 S.E.2d 568 
(1964). 

Remark That 
Proved.” — 

No judge, in giving a charge to the petit 
jury, shall give an opinion whether a fact 

is fully or sufficiently proven, that being 
the true office and province of the jury. 

Williams v. State Highway Comm., 252 
N. C 514, 114 S. E. (2d) 340 (1960). 

Assumption That Fact Controverted by 
Plea of Not Guilty Has Been Established. 
—The assumption by the court that any 
fact controverted by a plea of not guilty 
has been established is prejudicial error. 
State v. Mitchell, 260 N.C. 235, 132 S.E.2d 
481 (1963). 

An expression of opinion or assumption 
by the trial court that all the essential ele- 
ments of the offenses charged, which were 
controverted and put in issue by defen- 
dant’s plea of not guilty, were not chal- 
lenged and not denied by the defendant 
was prejudicial error. State v. Mitchell, 260 
N.C. 235, 132 S.E.2d 481 (1963). 

Remarks Must Be Prejudicial.— 
In accord with 3rd paragraph in origi- 

nal. See State v. Hoover, 252 N. C. 133, 
113 S. E. (2d) 281 (1960). 

Burden of Showing Prejudice.—Peti- 
tioner has the burden of showing that the 
judge’s remarks constituted prejudicial er- 
ror. Davis v. North Carolina, 196 F. Supp. 
488 (1961), cert. denied 365 U. S. 855, 81 
S. Ct. 816, 5 L. Ed. (2d) 819 (1961). 

The use of the convenient formula, etc.— 
The use of the phrase “the State has 

presented evidence in this case which tends 
to show” in arraying the State’s evidence, 
the same phrase being used when arraying 
defendant’s evidence, did not constitute 
error aS an expression of opinion by the 

Fact Is “Sufficiently 
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court on the evidence. State v. Huggins, 
269 N.C. 752, 253 S.E.2d 475 (1967). 

Time Spent in Outlining Evidence of 
One Party.— 

In accord with original. See Bryant v. 
Watford, 240 N. C. 333, 81 S. E. (2d) 
926 (1954). 

Questioning Witness.—A trial judge has 
undoubted power to interrogate a witness 
for the purpose of clarifying matters ma- 
terial to the issues. But he violates this 
section and commits reversible error in so 
doing if he puts to a witness questions 
which convey to the jury his opinion as 
to what has, or has not, been proved by 

the testimony of such witness. In re 
Bartlett’s Will, 235 N. C. 489, 70 S. E. 
(2d) 482 (1952). 
The presiding judge, in order to make 

for better understanding or clarification 
of what a witness has said or intended to 
say, or to develop some relevant fact over- 
looked, is entirely justified in propound- 
ing competent questions to a witness, but 
in doing so care should be exercised to 
prevent by manner or word what may be 
understood by the ury as the indirect ex- 

pression of an opinion on the facts. State 
v. Kimbrey, 236 N. C. 313; 72 S: EZ (2d) 
677 (1952); Greer v. Whittington, 251 N. 
C. 630, 111 S. E. (2d) 912 (1960). 

It is improper for a trial judge to ask 
questions which are reasonably calculated 

to impeach or discredit a witness. Cross- 
examination for the purpose of impeach- 
ment is the prerogative of counsel, includ- 
ing the district solicitor, but it is never the 
privilege of the trial judge. State v. Kim- 
brey, 236 N. C. 313, 72 S. E. (2d) 677 
(1952). 

Frequent Interruptions and Prolonged 
Questionings.—It is not unusual nor im- 
prcper for a trial judge to ask questions of 
a witness to make clear his testimony on 
some point, and sometimes to facilitate the 

taking of testimony; but frequent interrup- 
tions and prolonged questionings by the 
court are not approved and may be held 
for prejudicial error if this tends to create 
in the minds of the jurors the impression 
of judicial leaning to one side or the other. 
Greer v. Whittington, 251 N. C. 630, 111 
S. E. (2d) 912 (1960). 
Assumption of Existence or Nonexist- 

ence of Material Fact.—The trial court in 
charging a jury may not give an instruc- 
tion which assumes as true the existence or 
nonexistence of any material fact in is- 
sue. State v. Cuthrell, 235 N. C. 173, 69 
S. E. (2d) 233 (1952). 

Test for Determining Prejudice.—The 
trial judge must abstain from conduct or 
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language which tends to discredit or prej- 

udice the accused or his cause with the 

jury. The bare possibility, however, that 

an accused may have suffered prejudice 

from the conduct or language of the judge 

is not sufficient to overthrow an adverse 

verdict. The criterion for determining 

whether or not the trial judge deprived 

an accused of his right to a fair trial by 

improper comments of remarks in the 

hearing of the jury is the probable ef- 

fect of the language upon the jury. In 

applying this test, the utterance of the 

judge is to be considered in the light of 

the circumstances under which it was 

made. State v. Carter, 233 N. C. 581, 65 

S. E. (2d) 9 (1951); Davis v. North Caro- 

lina, 196 F. Supp. 488 (1961), cert. denied 

365 U. S. 855, 81 S. Ct. 816, 5 L. Ed. (2d) 

819 (1961). 

C. Illustrative Cases. 

1. Remarks Held Not Erroneous. 

c. Remarks Concerning Weight and 

Credibility of Testimony. 

In prosecution for homicide committed 

in the attempted perpetration of a robbery, 

the charge of the court to the effect that 

if the jury were satisfied beyond a reason- 

able doubt that the defendants conspired 

and agreed to rob deceased, that one de- 

fendant committed acts in furtherance of 

the common design and agreed to share 

in the proceeds of the robbery, and that 
in furtherance of such plan and agreement, 

and while attempting to rob deceased, an- 

other defendant shot and killed deceased, 

the jury should return a verdict of guilty 

of murder in the first degree, was without 

error and did not contain an expression 

of opinion on the evidence in violation of 

this section. State v. Maynard, 247 N. C. 
462, 101 S. E. (2d) 340 (1958). 

d. Miscellaneous Remarks. 

Statement of judge that he had only 
stated that part of the evidence as seemed 
to be necessary to enable him to explain 

and apply the law did not constitute an 
expression of opinion but was in strict 
son, 242 N. C. 574, 89° SS. B. (2d) 1388 

compliance with this section. State v. Ty- 

(1955). 

The court’s statement of certain ot 
plaintiff's contentions as set out in the 

record did not amount to the expression 

of an opinion as to the credibility of wit- 
nesses and weight of the evidence, where 

a reading of the record discloses that the 
trial judge stated contentions, not only 
those made by plaintiffs, but those made 
by the defendant, and there was nothing 
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in the record and case on appeal to show 

that the contentions as stated by the judge 

were not actually made by the respective 

parties. Higgins v. Beaty, 242 N. C. 479, 

88 S. E. (2d) 80 (1955). 

Statement Concerning Benefits to Prop- 

erty Owners from Construction of High- 

way.—Where the court, in charging the 

jury on the issue of damages, correctly 

instructs the jury to deduct general and 

special benefits accruing to petitioner from 

the construction of the highway, and cor- 

rectly leaves it to the jury to determine 

the amounts, the fact that the court also 
states that it is a matter of common knowl- 
edge that the building of a highway brings 
certain benefits to property owners along 

the highway is insufficient to constitute 
prejudicial error as an _ expression of 
opinion by the court on a fact in issue. 
Simmons v. North Carolina State High- 
way, etc. Comm., 238 N. C. 532, 78 S. 

E. (2d) 308 (1953). 

2. Remarks Held Erroneous. 

a. Remarks Concerning a 
Party to the Trial. 

Reference by court to defendants as 
“three black cats in a white Buick” was 
prejudicial error affecting the credibility of 

the defendants as witnesses and injecting a 

prejudicial opinion of the court into the 

court’s instructions. State v. Belk, 268 N.C. 

320, 150 S.E.2d 481 (1966). 

b. Remarks Concerning Witnesses. 

Endorsing Veracity of Witness. — The 

court, after interrogating a witness in re- 

gard to his knowledge of the signature of 

the decedent, at issue in the case, stated 

that as far as the court was concerned the 

witness knew decedent’s signature. It was 

held that the endorsement of the veracity 

of the witness by the court constitutes pre- 

judicial error. In re Holcomb’s Will, 244 

N. C. 391, 93 S. E. (2d) 454 (1956). 

Instruction That Arresting Officer Had 

No Personal Interest or Bias.—In a pro- 

secution for driving while under the in- 

fluence of intoxicating liquor, an instruc- 

tion to the jury, based on a contention by 

the State, that the police officer who ap- 

prehended defendant had no personal in- 

terest in the case or bias toward defendant 

and that the officer’s only interest was in 

seeing that the law was complied with and 

in protecting innocent people operating 

their automobiles on the highway, was a 

prohibited expression of opinion by the 

court, and its repetition by the judge, even 

though stated as a contention, gave it an 

emphasis that would weigh too heavily up- 
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on the defendant. State v. Maready, 269 
N.C. 750, 153 S.E.2d 483 (1967). 

Characterizing Witness as “of Perhaps 
Weak Mentality.’”—This section prohibits 
the judge from expressing an opinion that 
“plaintiff offered the testimony of (nam- 
ing the witness), a young lady of perhaps 
weak mentality.” Burkey v. Kornegay, 261 
N.C. 513, 135 S.E.2d 204 (1964). 

Questioning of witness by judge, going 
beyond an effort to obtain a proper un- 

derstanding and clarification of the wit- 
ness’s testimony, held to have conveyed 

to the jury an impression that he had an 
opinion on the facts in evidence adverse 
to the defendant. State v. McRae, 240 N. 
C334, 82.5. E. (2d) 67 (1954): 

c. Remarks Concerning Weight and 
Credibility of Testimony. 

Court’s inadvertent comment that defen- 
dant’s testimony was incredible and there- 
fore defendant should not be considered a 
credible witness was a violation of this 
section. State v. Hopson, 265 N.C. 341, 144 
S.E.2d 32 (1965). 

Characterizing Statutory Inference as 
“Deep Presumption”. — In characterizing 
the permissible inference raised by § 18-11 
as “a deep presumption,” the trial judge ex- 
pressed an opinion as to the strength of the 
evidence. Such an expression is prohibited 
by this section. State v. Tessnear, 265 N.C. 
319, 144 S.E.2d 43 (1965). 

Charge of Court Amounting to Erro- 
neous Appraisal and Evaluation of Opin- 
ion Testimony.—See In re Tatum’s Will, 
232. Nii Ce 123, 65 oo (2d) “351 (1951): 

d. Miscellaneous Remarks. 

Remarks Made in Interrogating Pro- 
spective Jurors as to Scruples against 

Capital Punishment.—Where the court, in 
interrogating prospective jurors in regard 
to their scruples against capital punish- 
ment, refers to several celebrated cases 
and asks them, in the presence of those 
immediately thereafter impaneled to try 
the case, whether they would not render 
a verdict calling for the death sentence 
in such cases, defendant must be awarded 
a new trial notwithstanding that the court 
thereafter cautions the jurors that he did 

not mean to compare the case at issue 
with the other cases. State v. Canipe, 240 
N. C. 60, 81 S. E. (2d) 173 (1954). 

Regarding Duty to Furnish Additional 
Help. — The crucial question in this case 

was whether an employer was negligent 
in failing to provide an employee with 
additional help to perform the task which 

the employee was assigned to do alone. 
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An instruction that if more than one per- 
son is required for the safe performance 
of a certain duty, “such as the one in 
question in this case,” was held prejudi- 

cial error as an expression of opinion that 
the job in question required more than 
one man for its safe performance. Miller 
v. Norfolk Southern Ry. Co., 240 N. C. 
617, 83 S. E. (2d) 533 (1954). 

An instruction utilizing the expression 
“the defense of drunkenness is one which 
is dangerous in its application” is clearly 
an expression of opinion by a judge in 
giving a charge to a petit jury, which is 

prohibited by this section. State v. Oakes, 
249 N. C. 282, 106 S. E. (2d) 206 (1958). 

Instructions in Prosecutions for Driving 
under Influence of Intoxicating Liquors 
Held Prejudicial Where Defendant Stated 
to Be Driver. — See State v. Swaringen, 
249 N. C. 38, 105 S. E. (2d) 99 (1958). 

Instruction as to Result of Failure to 
Convict.—In a prosecution for driving a 
vehicle on a public highway while under 
the influence of intoxicating liquor, an in- 
struction to the effect that the State con- 
tended the statute was enacted to protect 
life and property and if the jury should fail 
to ‘convict on this evidence, then the law 
or statute commonly referred to as ‘the 
drunken driving’ statute, would have no 
purpose and no effect” was held prejudi- 
cial as an expression of opinion by the 
court on the evidence. State v. Anderson, 
263 N.C. 124, 139 S.E.2d 6 (1964). 

In a prosecution for violations of the 
liquor laws the court, in explaining its 
ruling admitting testimony of a witness 

that he saw intimacies between girls and 

men on the occasion he purchased liquor 
at defendant’s house, stated that “they 
both go hand in hand.” The statement of 
the court was held prejudicial as intimat- 
ing that evidence of the intimacy of the 

girls and men was direct proof of liquor 

dealings by defendant. State v. William- 
son, 250 N. C. 204, 108 S. E. (2d) 443 
(1959). 

Quotations on Nagging Women in Di- 
vorce Action.—Where the court, charging 

the jury in a divorce action upon the nag- 

ging of a wife as constituting such indignity 

to the husband as to warrant a divorce a 
mensa et thoro, quoted a picturesque phi- 
lippic on nagging and ended with a quota- 
tion from Proverbs on the difficulty of liv- 
ing with a brawling woman, the instruction, 
which must have been understood by the 
jury as a description of the wife’s behavior, 
violated this section and constituted preju- 
dicial error. Stanback v. Stanback, 270 N.C. 
497, 155 S.E.2d 221 (1967). 
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For cases involving prejudicial comment, 

see Belk v. Schweizer, 268 N.C. 50, 149 

S.E.2d 565 (1966). 

Ill. EXPLANATION OF LAW AND 

EVIDENCE. 

A. General Consideration of the Charge. 

The Object of Instructions.— 

In accord with 1st paragraph in original. 

See Western Conference of Original Free 

Will Baptists v. Miles, 259 N.C. 1, 129 

S.E.2d 600 (1963); Parlier v. Barnes, 260 

N.C. 341, 132 S.E.2d 684 (1963). 

The chief purpose of a charge is to aid 

the jury to understand clearly the case, 

and to arrive at a correct verdict. Glenn 

v. Raleigh, 246 N. C. 469, 98 S. E. (2d) 

913 (1957); Bulluck v. Long, 256 N. C. 

577, 124 S. E. (2d) 716 (1962); Parlier v. 

Barnes, 260 N.C. 341, 132 S.E.2d 684 

(1963); Faison v. T & S Trucking Co., 266 

N.C. 383, 146 S.E.2d 450 (1966). 
One of the most important purposes of 

the charge is the elimination of irrelevant 

matters and causes of action or allegations 

as to which no evidence has been offered, 

and to thereby let the jury understand and 

appreciate the precise facts that are ma- 
terial and determinative. Sugg v. Baker, 

258 N. C. 333, 128 S. E. (2d) 595 (1962). 

A charge to the jury should present, 

etc. 

In accord with original. See Hawkins 

vy. Simpson, 237 N. C. 155, 74 S. E. (2d) 

331 (1953): Finch v. Ward, 238 N. C. 

200. 7% a & (ed) G6l"(ig5a) 

The failure of the court to instruct the 
jury on substantive features of the case 

arising on the evidence is prejudicial er- 
ror. This is true even though there is no 

special prayer for instructions to that ef- 

fect. State v. Hornbuckle, 265 N.C. 312, 
144 S.E.2d 12 (1965). 

Charge Must Be Considered as a 

W hole.— 

When the charge of the trial court was 

considered contextually as a- whole, as the 

Supreme Court is required to do, it was 
held to be clear that the trial judge de- 
clared and explained the law arising on 

all phases of the evidence. Nance v Long, 
250 N. C. 96, 107 S. E. (2d) 926 (1959). 

A charge is not subject to the objection 
that the court failed to explain the law on 
a particular aspect of the case when the 
charge, considered contextually and in con- 

nection with an immediately prior instruc- 
tion upon a related aspect, adequately 
states the evidence to the extent necessary 
to explain the application of the law upon 
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the aspect in question. Lewis v. Barnhill, 

267 N.C. .457, 148 S.E.2d 536 (1966). 
Conflicting instructions upon a material 

aspect of the case must be held for preju- 

dicial error, since it cannot be known 

which instruction was followed by the jury. 
Hardee v. York, 262 N.C. 237, 136 S.E.2d 

582 (1964). 
Charge Failing to Submit an Essential 

Element of Offense. — Where defendant 
testifies that he drove a vehicle on the 
highways of the State on the afternoon 
in question, then drank some wine and 
whiskey and became drunk about midaf- 
ternoon, but denies that he drove a vehicle 
after becoming intoxicated, a charge to 
the effect that defendant admitted that he 
was drunk and that the only question for 
the jury was whether he drove his vehicle 
at any time on the afternoon in question, 

must be held for prejudicial error in fail- 
ing to submit to the jury the essential ele- 
ment of the offense of whether defendant, 

while intoxicated, drove on a highway of 
the State, and in charging that an essen- 
tial element of the offense had been fully 
or sufficiently proven when defendant’s 
testimony was not sufficiently broad or 
comprehensive to constitute an admission 
of this fact. State v. Hairr, 244 N. C. 506, 
O45 Sa Hen 2d). 47emGL956)s 

Charge on Matters Not Raised in Plead- 
ings or Supported by Evidence Is Errone- 
ous.—It is error for the judge to charge 
the jury as to matters materially affecting 
the issues but not raised in the pleadings 
or supported by the evidence in the case. 
Modern Electric Co., Inc. v. Dennis, 259 
N. C. 354, 130 S. E. (2d) 547 (1963). 
Taking More Time in Stating State’s 

Contentions.—That the court necessarily 
takes more time in stating the State’s con- 

tentions than in stating the defendant’s 
contentions is not ground for objection. 
State v. Sparrow, 244 N. C. 81, 92 S. E. 
(2d) 448 (1956). 

The equal stress which this section re- 
quires to be given to contentions of the 
State and the defendant in a criminal ac- 
tion does not mean that the statement of 
the contentions of the State and of the de- 
fendant must be equal in length. State v. 
King, 256 N. C. 236, 123 S. E. (2d) 486 
(1962). 

In a trial where the evidence for the de- 
fendant is short, or where he may have 

chosen not to offer iny evidence at all, 
his contentions will naturally be very few 
in contrast with those of the State where 
it may have introduced a great volume of 
testimony. State v. King, 256 N. C. 236, 
123 S. E. (2d) 486 (1962). 
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Requests for Instructions Must Be 
Timely.— 

Where the charge presents all substan- 
tive phases of the law arising upon the 
evidence, a party desiring instructions up- 
on a subordinate feature must aptly tender 
a request therefor. Hennis Freight Lines, 
Inc. v. Burlington Mills Corp., 246 N. C. 
143, 97 S. E. (2d) 850 (1957). 

Presumption That Court Correctly In- 
structed Jury.—When the judge’s charge 
is not shown in the record of case on 
appeal, it will be presumed that the court 

correctly instructed the jury on every 

principle of law applicable to the facts 
in evidence. State v. Sears, 235 N. C. 
623, 70 S. E. (2d) 907 (1952); State v. Fai- 
son, 246 N. C. 121, 97 S. E. (2d) 447 
(1957). 

Appellant Must Show Error and Prej- 
udice.—The burden is upon the appellant 
not only to show error in the action of 
the court concerning instructions but also 
to make it appear that the result was ma- 
terially affected thereby to his hurt. And 

while the form and manner in which the 
instructions were given may be open to 

criticism, the Supreme Court will not in- 
tervene unless the appellant was preju- 
diced thereby. Garland v. Penegar, 235 

N. C. 517, 70 S. E. (2d) 486 (1952). 

Broadside Exception Untenable.—An ex- 
ception that the court “did not charge the 
jury as to the law on every substantial 
feature of the case embraced within the 
issues and arising on the evidence” is un- 
tenable as a broadside exception. State v. 

Triplett, 237 N. C. 604, 75 S. E. (2d) 517 
(1953). 
Assignment of error that the judge failed 

“to explain and apply or correlate the law 
and highway safety statutes to the differ- 
ent phases of the evidence as provided in 
§ 1-180” is too general and indefinite to 
present any question for decision. Un- 
pointed, broadside exceptions will not be 
considered. State v. Woolard, 260 N.C. 
133, 132 S.E.2d 364 (1963). 

An assignment of error that the court 
failed to declare and explain the law appli- 
cable to the facts in the case, without 
pointing out what matters appellant con- 
tends were omitted, is a broadside excep- 
tion. Lewis v. Parker, 268 N.C. 436, 150 
S.E.2d 729 (1966). 

An argument in an appellate brief that 
the court failed to charge “as to the con- 
tentions of the defendant in accordance 
with § 1-180” is a broadside exception 
which is not sufficient. State v. McCaskill, 
270 N.C. 788, 154 $.E.2d 907 (1967). 
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The Supreme Court will not go “on a 
voyage of discovery” to ascertain wherein 
the judge failed to explain adequately the 
law in the case. State v. Woolard, 260 N.C. 
133, 132 S.E.2d 364 (1963). 

Assignment of Error Held Insufficient. 
—See Price v. Monroe, 234 N. C. 666, 68 
S. E. (2d) 283 (1951). 

B. Explanation Required. 

1. In General. 

Rule Stated.— 
In accord with ist paragraph in origi- 

nal. See Ammons v. North American Ac- 
cident Ins. Co., 245 N. C. 655, 97 S. E. 
(2d). 251. (1957). 

It is the duty of the trial court to apply 
the law to all substantial features of the 
case arising on the evidence. Ammons v. 

North American Accident Ins. Co., 245 
IN Cae OSape OT? setae (eay cols, { Luo): 
Whiteside v. McCarson, 250 N. C. 673, 110 
S. E. (2d) 295 (1959). 

This section imposes upon the trial judge 
the positive duty of declaring and explain- 

ing the law arising on the evidence as to 
all substantial features of the case. Saund- 
ers v. Warren, 267 N.C. 735, 149 S.E.2d 
19 (1966). 
The statute requires the judge to point 

out the essentials to be proved on the one 
side or the other, and to bring into focus 
the relations of the different phases of 
the evidence to the particular issues in- 
volved. Citizens Nat. Bank v. Phillips, 
236 N.-C. 470, 73 S) E. (2d) 323° (1952); 
Parlier v. Barnes, 260 N.C. 341, 132 S.E.2d 
684 (1963); Miller v. Lucas, 267 N.C. 1, 

147 S.E.2d 537 (1966). See Western Con- 
ference of Original Free Will Baptists v. 
Miles, 259 N.C. 1, 129 S.E.2d 600 (1963). 

This section is complied with where the 
court fully instructs the jury as to the 
evidence and the contentions of the parties 
and defines the law applicable thereto. 
State v. McLean, 234 N. C. 283, 67 S. E. 
(2d) 75 (1951). 

It is the duty of the court to state the 
evidence “to the extent necessary to ex- 
plain the application of the law” arising 
thereon. In both civil and criminal cases, 
it is imperative, in the charge to the jury, 
that the law be declared, explained and 
applied to the evidence bearing on the 
substantial and essential features of the 
case without any request for special in- 
structions. Brannon y. Ellis, 240 N. C. 
81, 81 S. E. (2d) 196 (1954). See State v. 
Floyd, 241 N. C. 298, 84 S. E. (2d) 918 
(1954). 
A statement of the contentions of the 

parties together with a bare declaration 
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of the law in general terms is not sufficient 

to meet the requirements of the provi- 

sions of this section. It is imperative that 

the law be declared. explained, and applied 

to the evidence bearing on the substantial 

and essential features of the case. Haw- 
kins v. Simpson, 237 N. C. 155, 74 S. E. 

(2d) 331 (1953). 

Under this section, the trial judge is re- 
quired to relate and apply the law to the 
variant factual situations having support 

in the evidence. Whiteside v. McCarson, 
250 N. C. 673, 110 S. E. (2d) 295 (1959); 
Lester Bros. v. J. M. Thompson Co., 261 
N.C. 210, 134 S.E.2d 372 (1964); Faison 
v. T & S Trucking Co., 266 N.C. 383, 146 
S.E.2d 450 (1966). 

The duty of a trial judge with respect to 

instructions to jurors is that “he shall de- 
clare and explain the law arising on the 
evidence.” Hardee v. York, 262 N.C. 237, 

136 S.E.2d 582 (1964). 
The court is not required to give the 

jury a verbatim recital of the testimony. 
It must of necessity condense and sum- 

marize the essential features thereof. When 
its recital of the evidence does not cor- 
rectly reflect the testimony of the witness 
im any particular respect, it is the duty of 
the counsel to call attention thereto and re- 

quest a correction. Lewis v. Barnhill, 267 
N.C. 457, 148 S.E.2d 536 (1966). 

This section requires the trial judge to 
apply the law to the various factual situa- 

tions presented by the conflicting evidence, 
thus where defendant’s testimony, if the 
jury found it to be true, would entitle him 
to a verdict of not guilty, he was entitled 
to have the legal effect of his evidence ex- 
plained to them. State v. Keziah, 269 N.C. 
681, 153 S.E.2d 365 (1967). 

Where the court failed to explain and 
declare the law arising on the evidence 
presented by the defendant, this consti- 

tuted prejudicial error. State v. Hornbuckle, 
265 N.C. 312, 144 §.E.2d 12 (1965). 

Discretion of the Court.— 
In giving instructions the court is not re- 

quired to follow any particular form and 
has wide discretion as to the manner in 
which the case is presented to the jury, 
but it has the duty to explain, without 
special request therefor, each essential ele- 

ment of the offense and to apply the law 
with respect to each element to the evi- 
dence bearing the:eon. State v. Mundy, 265 
N.C. 528, 144 S.E.2d 572 (1965). 

Compliance Necessary to Assure Verdict 
under Law and on Evidence.—Unless the 
mandatory provision of this section is com- 
plied with, there can be no assurance that 

the verdict represents a finding by the jury 
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under the law and on the evidence pre- 
sented. Parlier v. Barnes, 260 N.C. 341, 
132 S.E.2d 684 (1963); Miller v. Lucas, 267 

N.C..1,.147. 9.B.2d 537 1966). 

Contention of Parties.— 
A trial judge is not required by law to 

state the contentions of litigants to the 
jury. When, however, a judge undertakes 

to state the contentions of one party, he 

must also give the equally pertinent con- 
tentions of the opposing party. Brannon 

y Ellis, 340 N. C. 81,.81 (S. BE. (2d) 196 

(1954); State v. King, 256 N. C. 236, 123 
S. E. (2d) 486 (1962); In re Will of Wilson, 

258 N. C. 310, 128 S. EB. (2d) 601 (1962); 
Watt v. Crews, 261 N.C. 143, 134 S.E.2d 
199 (1964). 

Where court gave the State’s conten- 

tions on every phase of the testimony at 

great length and in detail, but gave the 
defendant’s contentions in very brief, gen- 
eral terms, as though he had offered no 
evidence at all, the pertinent contentions 

arising from the defendant’s evidence were 
not given as required by the provisions of 
this section. State v. Kluckhohn, 243 N. 
C. 306, 90 S. E. (2d) 768 (1956). 
Whether a case on appeal discloses that 

the trial judge devoted more words, as 

shown by the number of printed lines, in 
stating contentions of plaintiff than in 

stating those of defendants, 1s not the test. 
It is a question whether the judge gives 
“equal stress” to the contentions of the 
plaintiff and of the defendant. Edgewood 
Knoll Apartments, Inc. v Braswell, 239 

N.C 560; 80'S: EB. (2d) 6538 (1954): 
The equal stress, which this section re- 

quires be given to the contentions of the 
plaintiff and defendant in a civil action, 

does not mean that the statement of con- 
tentions of the respective parties must be 

equal in length. For instance, in a trial 
where the evidence of one party is very 

short, or he may have chosen not to in- 

troduce any evidence at all, his conten- 

tions will naturally be very few in con- 
trast with the other party who may have 
introduced a great volume of testimony. 

Brannon v. Ellis, 240 N. C. 81, 81 S. E. 
(2d) 196 (1954). 
An exception by the defendant charging 

that the judge gave unequal stress to the 

contentions of the State and the defendant, 

where the defendant offered no evidence, 
was held to be unfounded State v. Smith, 
238 N.C 82, 76.8. .E. (2d), 363,41953). 

Where the judge in his charge stated 

that it had taken longer to give a sum- 

mary of the State’s evidence than the de- 
fendants’. but the jury were to attach no 
significance to that, and he gave equal 
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stress to the contentions of the State and 
of the defendants, this was held not error. 

State v. Smith, 237 N. C. 1, 74 S. E. (2d) 

291 (1953). 

Where the evidence of each party is ap- 
proximately equal, a charge of the court 
which states the contentions of one party 
in grossly disproportionate length must be 
held for prejudicial error. Pressley v. God- 
frey, 263 N.C. 82, 138 S.E.2d %70 (1964). 

Where the court stated fully the conten- 
tions of the State but stated no conten- 
tions of defendant, the charge does not 
meet the requirement of this section as 
interpreted and applied in our decisions. 
State v. Crawford, 261 N.C. 658, 135 S.E.2d 

652 (1964). 

The trial judge failed to comply with 
the provisions of this section in that, after 
stating fully the contentions of the State, 
he failed to give equal stress to the con- 
tentions of defendant, and particularly to 
his contention that the State’s evidence 
did not show any felonious intent to com- 
mit larceny. State v. Crawford, 261 N.C. 

658, 135 S.E.2d 652 (1964). 
Failure of the court to state the conten- 

tion of defendant that the State’s evidence 
completely failed to show that he had a 
felonious intent to commit larceny was 
highly prejudicial to defendant. State v. 
Crawford, 261 N.C. 658, 135 S.E.2d 652 

(1964). 
A charge gave proper balance to the 

contentions of the parties, although it was 
somewhat out of the ordinary in that, in- 
stead of reciting the evidence and apply- 
ing the law thereto, the court interlaced 
and combined into one fabric the ultimate 
facts which, according to the contention 

of each party, the evidence established, 
and then applied the law thereto. Davis v. 
Parnell, 262 N.C. 616, 138 S.E.2d 285 
(1964). 
Where the court gives the contentions 

of the State and then states that it 
does not know what defendant contends, 
the instruction must be held prejudicial 

as contravening this section. State v_ Rob- 

bins, 243 N. C. 161, 90 S. E. (2d) 322 
(1955). 

Explanation of Subordinate Features 

of Case.— 
When a judge has charged generally on 

the essential features of the case, if a liti- 
gant desires that some subordinate feature 
of the cause or sume particular phase of 
the testimony shall be more fully ex- 
plained, he should call the attention of the 
court to it by prayers for instructions or 

other proper procedure. And where this 

is not done, objection may not be raised 
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for the first time after trial. Peek v. Wa- 
chovia Bank & Trust Co., 242 N C. 1, 86 
S. E. (2d) 745 (1955); State v. Davis, 
246 N C. 73, 97 S. E. (2d) 444 (1957). 
The court is not required to instruct on 

subordinate features of the case without a 
proper request therefor. Sugg v. Baker, 
258 N: C. 333, 128 S. E. (2d)°595 (1962). 

A party desiring further elaboration on 
a subordinate feature of the case must 
aptly tender request for further instruc- 
tions. State v. Guffey, 265 N.C. 331, 144 
S.E.2d 14 (1965). 
An exception to an excerpt from the 

charge ordinarily does not challenge the 

omission of the court to charge further on 

the same or another aspect of the case. 

Peek v. Wachovia Bank & Trust Co., 242 
N. C. 1, 86 S. E. (2d) 745 (1955) 
An instruction does not constitute an 

adequate charge on contributory negli- 
gence where, in essence, it is a statement 

of the contentions of the parties with re- 
spect thereto and not a declaration and ex- 

planation of the law arising on the appli- 
cable evidence as contemplated by this 

section. Dixon v. Wiley, 242 N. C. 117, 

86 S. BE. (2d) 784 (1955). 
Failure to Charge on Concurring Negli- 

gence.—Tillman v. Bellamy, 242 N. C. 201, 

87 S. BE. (2d) 253 (1955). 

2. Statement of Evidence. 

In General.— 
A summary of the material aspects of the 

evidence sufficient to bring into focus con- 
trolling legal principles is all that is re- 

quired with 1espect to stating the evi- 

dence. Sugg v. Baker, 258 N. C. 333, 128 

S. E. (2d) 595 (1962). 
This section requires, on the part of the 

judge, a statement of the evidence to which 
he is attempting to apply the law. State v. 
Best, 265 N.C. 477, 144 S.E.2d 416 (1965). 

The trial judge is not required to instruct 

the jury with any greater particularity up- 

on any element of the offense than is neces- 

sary to enable the jury to apply the law 

with respect to such eiement to the evi- 

dence bearing thereon. State v. Spratt, 265 

N.C. 524, 144 S.E.2d 569 (1965). 

Recapitulation Unnecessary.— 

The recapitulation of all the evidence 

is not required under this section, and 

nothing more is required than a clear in- 

struction which applies the law to the evi- 

dence and gives the position taken by the 

parties as to the essential features of the 

case. State v. Thompson, 257 N. C. 452, 

126 S. E. (2d) 58 (1962). 

The court is not required to recapitulate 

the evidence, witness by witness. Sugg v. 
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Baker, 258 N. C. 333, 128 S; E. i(2d), 595 

(1962); State v. Guffey, 265 N.C. 331, 144 
S.E.2d 14 (1965). 

Where no evidence is stated except in 

the contentions of the parties, that does 

not meet the requirements of this section. 

Bulluck v. Long, 256 N. C. 577, 124 S. E. 

(2d) 716 (1962). 

Contentions of Parties.— 

A statement of the evidence only in the 

form of content. ns in a complicated case 

where the evidence is conflicting is not a 

sufficient compliance with the require- 

ments of this section. Eastern Carolina 

Feed & Seed Co., Inc. v. Mann, 258 N. C. 

771, 129 S. E. (2d) 488 (1963). 

Where Parties Waive Recapitulation of 

Evidence.—Even when the parties waive 

a recapitulation of the evidence, it is neces- 

sary that the court state the evidence to 

the extent necessary to explain the applica- 

tion of the law thereto. State v. Floyd, 

241 N. C. 298, 84 S. E. (2d) 915 (1954). 

3. Explanation of Law. 

In General.— 
In accord with 1st paragraph in original. 

See Howard v. Carman, 235 N. C. 289, 69 

S. E. (2d) 522 (1952); State v. Floyd, 241 

N. C. 298, 84 S. E. (2d) 915 (1954); Mc- 

Neill v. McDougald, 242 N. C. 255, 87 S. 

E. (2d) 502 (1955); Westmoreland v. 

Gregory, 255 N. C. 172, 120 S. E. (2d) 523 

(1961). 

In accord with 2nd paragraph in orig- 

jnal. See Howard v. Carman, 235 N. C. 

289, 69.S. E. (2d) 522 (1952); State v. 

Floyd, 241 N. C. 298, 84 S. E. (2d) 915 

(1954). 

In accord with 8rd paragraph in origi- 

nal. See Howard v. Carman, 235 N. C. 

289, 69 S. E. (2d) 522 (1952). 

The failure of the presiding judge to 

declare and explain the law arising upon 

the evidence is error. Howard v. Car- 

man, 235° N. C. 289, 69 °S. E. ° (2d) °522 
(1952). 
The Supreme Court has consistently 

ruled that this section imposes upon the 

trial judge the positive duty of declaring 

and explaining the law arising on the evi- 

dence as to all the substantial features of 

the case. A mere declaration of the law in 

general terms and a statement of the con- 

tentions of the parties is not sufficient to 

meet the statutory requirement. Glenn v. 

Raleigh, 246 N. C. 469, 98 S. E. (2d) 913 

(1957): Rowe v. Fuquay, 252 N. CrA769) 

114 S. E. (2d) 631 (1960); Byrnes v. Ryck, 

254 N. C. 496, 119 S. E. (2d) 391 (1961); 

Parlier vy. Barnes, 260 N.C. 341, 132 S.E.2d 
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684 (1963); Miller v. Lucas, 267 IN Gea, 

147 S.E.2d 537 (1966). 

It is the duty of the trial court to de- 

clare and explain the law arising on the 

evidence as to all substantial features of 

the case, without any special prayer for in- 

structions to that effect, and a mere dec- 

laration of the law in general terms and a 

statement of the contentions of the parties 

is insufficient. Therrell v. Freeman, 256 N. 

C. 552, 124 S. E. (2d) 522 (1962). 

Where the trial court states the conten- 

tions of the parties, but inadvertently fails 

to explain and declare the law arising on 

the evidence, assignment of error to the 

charge must be sustained. Keith v. Lee, 

246 N. C. 188, 97 S. E. (2d) 859 (1957). 

A mere statement of the contentions of 

the parties does not suffice. Patterson v. 

Buchanan, 265 N.C. 214, 143 S.E.2d 76 

(1965). 

Where the court did not state any of the 

evidence except in the form of contentions, 

this does not comply with the requirement 

of this section that the judge “shall de- 

clare and explain the law arising on the 

evidence given in the case.” Faison v. T 

& S Trucking Co., 266 N.C. 383, 146 S.E.2d 

450 (1966). 
The judge must explain and apply the 

law to the specific facts pertinent to the 

issue involved. Saunders vy. Warren, 267 

N.C. 735, 149 S.E.2d 19 (1966). 
A mere declaration of the law in gen- 

eral terms and a statement of the conten- 
tions of the parties with respect to a partic- 
ular issue is not sufficient to meet the 
requirements of the statute. Saunders v. 
Warren, 267 N.C. 735, 149 S.E.2d 19 
(1966). 
When the judge fails to declare and ex- 

plain the law and apply it to the evidence 
bearing on the issue involved, the jurors, 

unfamiliar with legal standards, are left 
without benefit of such legal standards or 
standards necessary to guide them to a 
right decision on the issue. Saunders v. 
Warren, 267 N.C. 735, 149 S.E.2d 19 (1966). 

The provisions of this section are man- 
datory. A failure to comply is prejudicial 
error. Godwin v. Hinnant, 250 N. C. 328, 
108 S. E. (2d) 658 (1959). 

If the mandatory requirements of this 
section are not observed, there can be no 
assurance that the verdict represents a 
finding by the jury under the law and the 
evidence presented. Saunders v. Warren, 
267 N.C. 735, 149 S.E.2d 19 (1966). 

It confers a substantial legal right, and 
imposes upon the trial judge a positive 
duty, and his failure to charge the law on 

the substantial features of the case arising 

138 

te aaa ae 



§ 1-180 

on the evidence is prejudicial error, and 

this is true even without prayer for special 

instructions. Bulluck v. Long, 256 N. C. 

577, 124 S. E. (2d) 716 (1962); Faison v. 

T & S Trucking Co., 266 N.C. 383, 146 

S.E.2d 450 (1966). 

The trial judge has the positive duty of 

instructing the jury as to the law upon all 

of the substantial features of the case. 

Lester Bros. v. J. M. Thompson Co., 261 

N.C. 210, 134 S.E.2d 372 (1964). 

Court Must Explain Law Arising on 

Evidence in Particular Case.—This sec- 

tion requires the court, in both criminal 

and civil actions, to declare and explain 

the law arising on the evidence in the 

particular case and not upon a set of 

hypothetical facts. State v. Street, 241 N. 

C. 689, 86 S. E. (2d) 277 (1955); State v. 

Campbell, 251 N. C. 317, 111 S. E. (2d) 

198 (1959). 

Even though the parties waive a recapi- 

tulation of the evidence, such waiver does 

not relieve the court of the duty to declare 

and explain the law arising on the evi- 

dence of the respective parties. Sugg v. 

Baker, 258 N. C. 333, 128 Satie (2d)n 595 

(1962). 

It is prejudicial error to instruct in re- 

gard to law not presented by the evidence. 

White v. Cothran, 260 N.C. 510, 133 S.E.2d 

132 (1963). 

Absence of 
structions.— 

In accord with 1st paragraph in original. 

See Barnes v Caulbourne, 240 N. C. 721, 

83 S. E. (2d) 898 (1954); Tillman v. Bel- 

lamy, 242 N. C. 201, 87 S. E. (2d) 253 

(1955); McNeill v. McDougald, 242 N ed 

255, 87 S. E. (2d) 502 (1955); Williamson 

v. Clay, 243 N. (Ch REY DM RE 1a ery ea 

(1956); Whiteside v. McCarson, 250 N. 

C. 673, 110 S. E. (2d). 295 (1959); Lester 

Bros. v. J. M. Thompson Co., 261 N.C. 

210, 134 S.E.2d 372 (1964). 
Under this section it is obligatory for 

the trial judge to charge the jury as to 

the law upon every substantial feature of 

the case embraced within the issue and 

arising on the evidence without any spe- 

cial prayer for instruction to that effect. 

State v. Brady, 236 N. C. 295, 72 S. E. 

(2d) 675 (1952). 

It is the duty of the court, without a re- 

quest for special instructions, to explain 

the law and to apply it to the evidence 

on all substantial features of the case. 

Melton v. Crotts, 257 N. C. 121, 125 S. E. 

(2d) 396 (1962). 
Failure to charge the law on a substan- 

tive feature of case arising on defendant's 

pleading, even in the absence of special 

Request for Special In- 
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request for such instruction, is prejudicial 

error for which defendant is entitled to a 
new trial. Correll v. David L. Hartness 
Realty Co., 261 N.C. 89, 134 S.E.2d 116 

(1964). 
The trial court is required to charge the 

law upon all substantial features of the case 

arising on the evidence, even though there 
is no request for special instructions. King 
Vomioritten COva IN, Gap 4 mets S.E.2d 594 

(1966). 
It is the duty of the court, without re- 

quest for special instructions, to explain 
the law and to apply it to the evidence on 
ali substantial features of the case and to 

apply the law to the various factual situa- 

tions presented by the conflicting evidence. 

Smart v. Fox, 268 N.C. 284, 150 S.E.2d 403 

(1966). 
The mandate of this section is not met, 

etc.— 

See Spencer v. McDowell Motor Co., 
236 N. C. 239, 72 S. E. (2d) 598 (1952). 

An abstract proposition of law not 

pointing to the facts of the case at hand 

and not pertinent thereto should not be 

given to the jury. McGinnis v. Robinson, 

252 Nh. C. 574, 114 S. E. (2d) 365 (1960). 

It is error for the court to charge upon 
an abstract principle of law which is not 
presented by the allegations and evidence. 

Textile Motor Freight, Inc. v. DuBose, 260 

N.C. 497, 133 S.E.2d 129 (1963); Pressley 
v. Pressley, 261 N.C. 326, 134 S.E.2d 609 
(1964); Hardee v. York, 262 N.C. 237, 136 

S.E.2d 582 (1964). 

Charge Containing Only Declarations, 

etc.— 

It is error for the court to charge on ab- 

stract principles of law not supported by 

any view of the evidence. Jordan v. East- 

ern Transit & Storage Co., 266 N.C. 156, 

146 S.E.2d 43 (1966). 
Declaration of legal principles in antici- 

pation that they will arise on the evidence 

may conceivably lead to serious error. 
Hardee v. York, 262 N.C. 237, 136 S.E.2d 

582 (1964). 

Judge Must Explain Law as It Relates 

to Testimony.— 
In accord with original. See Glenn v. 

Raleigh, 246 N. C. 469, 98 S. E. (2d) 913 

(1957). 

Implicit in the mearing of this statute 

is the requirement that the judge must 

declare and explain the law as it relates 

to the various aspects of the evidence of- 

fered bearing on all substantive phases of 

the case. Citizens Na. Bank v. Phillips, 

236 N. C. 470, 73 S. E. (2d) 323 (1952); 

Harris v. Atlantic Greyhound Corp., 243 

N. C. 346, 90 S. E. (2d) 710 (1956); Am- 
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mons v. North American Accident Ins. 
Col 225 ON 8CS 655; 9725, er 42d) col 
(1957). 

This section requires the presiding 

judge to declare and explain the law as 
it relates to the different aspects of the 
evidence on each side of the case, so as 

to bring into focus the relations between 

the different phases of the evidence and 
the applicable principles of law. State 
v. Washington, 234 N. C. 531, 67 S. E. 
(2d) 498 (1951). 

This section requires the trial judge, 

when instructing the jury, to relate and 
apply the law to the variant factual situa- 
tions having support in the evidence. Cor- 
rell v. Gaskins, 263 N.C. 212, 139 S.E.2d 
202 (1964). 

Where the court in charging the jury 
with reference to issues of negligence 

stated the principles of law in general 

terms and thereafter merely stated to the 

jury some of the testimony and some of 

the contentions of the parties and failed 

and neglected to state to the jury the ap- 

plication of the principles of law as to the 

facts arising from the evidence or any of 

the several possible findings of fact by the 
jury, it thereby failed to declare and ex- 

plain the law arising on the evidence given 
in the case as required by this section. 
Brooks v. Honeycutt, 250 N. C. 179, 108 
Sead) 45751959): 

And Must Declare and Explain Statu- 
tory as Well as Common Law.—The posi- 
tive duty of the judge, required by this 
section, to declare and explain the law 
arising upon the evidence in the case 
means that he shall declare and explain 

the statutory law as well as the common 
law arising thereon. Pittman v. Swanson, 

256 N.)C?'681, 122* 5.0 Reed, aie 1 961) 
Greene v. Harmon, 260 N.C. 344, 132 

S.E.2d 683 (1963); Correll v. Gaskins, 263 
N.C. 212, 139 S.E.2d 202 (1964). 

The failure to give an instruction apply- 

ing the statutory law to the evidence con- 
stitutes prejudicial error for which defen- 

dant is entitled to a new trial. Correll v. 
Gaskins, 263 N.C. 212, 139 S.E.2d 202 
(1964). 

A bare declaration of the law in general 
terms and a statement of the contentions 

of the parties are not sufficient to meet 
the statutory requirement. Bulluck v. 
Long, 256 Ny Gas779 1040 Seeb aeajr t6 

(1962). 

It is error to give the jury carte blanche 
to speculate and apply to the case their 
individual notions as to what might con- 

stitute negligence in any other way which 

the court might not have specifically men- 

GrnerRAL STATUTES OF NortTH CAROLINA § 1-180 

tioned. Modern Electric Co., Inc. v. Den- 
nis, 259 N. C. 354, 180 S. E. (2d) 547 

(1963). 
An instruction about a materia] matter 

not based on sufficient evidence is erron- 
eous. McGinnis v. Robinson, 252 N. C. 
574, 114 S. E. (2d) 365 (1960). 

Charge of Breach of Law or Duty Must 
Be Supported by Allegation and Proof.— 
Before a breach of a particular law or 
duty may be submitted for jury determina- 
tion, there must be both allegation and 
proof of such breach. Sugg v. Baker, 258 
N. C. 333, 128 S. E. (2d) 595 (1962). 
The court is not justified in giving in- 

structions with respect to a principle of 
law, not applicable to the evidence, merely 
because a breach of such law has been 
pleaded. Sugg v. Baker, 258 N. C. 333, 
128 S. E. (2d) 595 (1962). 
The court need not read a statute, etc.— 

In accord with original. See Kennedy 
y. James, 252 N: C.°4347 7113" S. Ee (2d) 
889 (1960). 

The court is not required to read a stat- 
ute to the jury; a simple explanation of 
the law is generally preferable. Therrell 
v. Freeman, 256 N. C. 552, 124 S. E. (2d) 
522 (1962). 
And It Is Not Sufficient for the Court 

Merely to Read a Statute, etc.— 
Ordinarily, and except in cases of man- 

ifest factual simplicity, the rule is that it 
is not sufficient for the court merely to 
read a highway safety statute and leave 
the jury unaided to apply the law to the 
facts. Citizens Nat. Bank v. Phillips, 236 
Na Care7Ou7S aoe Db eGed miocom hooens 

It is not sufficient for the court to read 
a statute or to state the applicable law 
bearing on an issue in controversy, and 
leave the jury unaided to apply the law to 
the facts. Brannon v. Ellis, 240 N. C. 81, 
81 S. E. (2d) 196 (1954); Sugg v. Baker, 
258 N. C. 333, 128 S. E. (2d) 595 (1962); 
Eastern Carolina Feed & Seed Co., Inc. v. 
Mann, 258 N. C. 771, 129 S. E. (2d) 488 

(1963). 
It is not sufficient merely for the court 

to read a statute bearing on the issue in 
controversy and leave the jury unaided to 
apply the law to the facts. State v. Coggin, 

263 N.C. 457, 139 S.E.2d 701 (1965). 
The evidence was all offered by the 

plaintiff and was not in dispute. When the 
court, therefore, charged again as to the 
laws it was its duty to do more than read 
from the book. It was its duty to apply 

the law, as given, to the evidence in the 
case. Ammons v North American Acci- 

dent Ins. Co., 245 N. C. 655, 97 S. E. (2d) 
251 (1957). 
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If the pertinent law is statutory, a mere 
reading of the statute without applying the 

law to the evidence is insufficient. Ther- 
rell v. Freeman, 256 N. C. 552, 124 S. E. 

(2d) 522 (*962). 
Ordinarily, the reading of the pertinent 

statute, without further explanation, is not 
sufficient. State v. Mundy, 265 N.C. 528, 

144 S.E.2d 572 (1965). 

Simple Explanation without Technical 
Language May Be Preferable.—While the 
court must apply the law to the evidence, 
this is often better accomplished by a sim- 
ple explanation without the involvement of 
the technical language of the statute. Pitt- 

man v. Swanson, 255 N. C. 681, 122 S. E. 

(2d) 814 (1961). 

But Reading Statute and Pointing Out 
Material Parts Is Proper.—In a prosecu- 
tion for conspiracy to defraud the Welfare 
Department, the act of the court in reading 
the statute upon which the indictment was 
based and pointing out the material parts 
which applied to the charge against the de- 
fendants did not amount to a peremptory 

instruction of guilt, and the instruction was 
in keeping with the court’s duty to declare 
and explain the law of the case. State v. 
Butler, 269 N.C. 733, 153 S.E.2d 477 (1967). 

Judge Not Relieved of Duty by Re- 
marks of Solicitor.—The solicitor’s state- 
ment at the beginning of the trial that 

he would ask for a verdict of guilty of 
rape with a recommendation of life im- 
prisonment, or guilty of an attempt to 

commit rape, did not relieve the court of 

its mandatory duty under this section to 
declare and explain to the jury the law 

arising on the evidence given in the case. 

State v. Green, 246 N. C. 717, 100 S. E. 
(2d) 52 (1957). 

When Party Must Request, etc.— 
In accord with 2nd paragraph in original. 

See Barnes v. Caulbourne, 240 N. C. 721, 

83 S. EB. (2d) 898 (1954). 

Where defendant relies in large measure 

upon what he contends are circumstances 

of acute emergency, the failure to comply 

with this section by applying the applica- 

ble legal principles to defendant’s evi- 

dence in regard thereto must be regarded 

as prejudicial. Williamson v. Clay, 243 N. 

C. 337, 90 S. EB. (2d) 727 (1956). 
Waiver of Recapitulation of Evidence 

Does Not Relieve Court of Duty to Ex- 

plain Law.—Though the parties waive a 

recapitulation of the evidence by the court, 

such waiver does not relieve the court of 

the duty to declare and explain the law 

arising on the evidence of the respective 

parties. Brannon v Ellis, 240 N. C. 81, 81 

S. E. (2d) 196 (1954). 
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Judge Must Instruct as to Burden of 
Proof.—This section places a duty upon 
the presiding judge to instruct the jury 
as to the burden of proof upon each is- 
sue arising upon the pleadings. And it 

is error for him to discuss the facts and 

give the contentions of the parties with- 

out any reference to the burden of proof. 

Tippite v. Atlantic Coast Line R. Con 

234 N. C. 641, 68 S. E. (2d) 285 (1951). 

This section requires that the judge 

“shall declare and explain the law arising 

on the evidence given in the case,” which 

places a duty upon the presiding judge to 

instruct the jury as to the burden of proof 

upon each issue arising upon the pleadings. 

Watt v. Crews, 261 N.C. 143, 134 S.E.2d 

199 (1964). 
The burden of proof is a substantial 

right, and the failure of the charge to 

properly place the burden of proof is re- 

versible error. Hardee v. York, 262 N.C. 

237, 136 S.E.2d 582 (1964). 
When the court correctly places the 

burden of proof and states the proper in- 

tensity of the proof required, the court 

is not required to define the term “greater 

weight of the evidence” in the absence of 

a prayer for special instructions. Hardee 

v. i York)»2620N.C:237,4 136 S.E.2d 582 

(1964). 
Instruction Presenting Erroneous View 

of Law or Incorrect Application Thereof. 

—It is the duty of the trial court to explain 

and apply the law to the substantive phases 

of the evidence adduced, and an instruc- 

tion which presents an erroneous view of 

the law or an incorrect application thereof, 

even though given in stating the conten- 

tions of the parties, is error, the rule being 

that while ordinarily the misstatement of 

a contention must be brought to the trial 

court’s attention in apt time, this is not 

necessary when the statement of the con- 

tention presents an erroneous view of the 

law or an incorrect application of it. 

Blanton v. Carolina Dairy, Inc., 238 N. 

CG 382, 77 S. E. (2d) 922 (1953); Harris 

v. White Constr. Co. 240 N C. 556, 82 

S. E. (2d) 689 (1954); Lookabill v. Regan, 

245 N. C. 500, 96 S. E. (2d) 421 (1957). 

An instruction which presents an erro- 

neous view of the law upon a substantive 

phase of the case is prejudicial error. 

White v. Phelps, 260 N.C. 445, 132 S.E.2d 

902 (1963); Parker v. Bruce, 258 N.C. 341, 

128 S.E.2d 561 (1962). 

Correcting Erroneous Instruction. 

—Where a judge has erroneously in- 

structed the jury, he undoubtedly has the 

right, in fact. it is his duty. when the er- 

ror is called to his attention, to correct it 
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by accurately informing the jury what the 

law is. If the subsequent instruction is 

sufficient to clearly point to the error 

previously committed and state the law in 

such manner that the jury cannot be under 

any misapprehension as -O what the law 

is, the error previously committed will not 

warrant a new trial. Griffin v. Pancoast, 

257 N. C. 52. 125 S. E. (2d) 310 (1962). 

Where Failure to Charge Eliminates 

Substantial Part of Defense. — Where the 

plaintiff contended that there was a 

wrongful seizure of tobacco before defend- 

ant’s liens were due, and defendant con- 

tended that by virtue of § 44-63 the liens 

were due and collectible since the crop 

was not being tended, the failure of the 

trial court to charge the provision of such 

section was prejudicial, since by such fail- 

ure the trial court eliminated a substantial 

part of defendant’s defense. McNeill v. 

McDougald, 242 N. C. 255, 87 S. E. (2d) 

502 (1955). 

C. Illustrative Cases. 

Negligence and Proximate Cause.—The 

following charge did not comply with the 

requirement of this section since it placed 

upon the jury the duty imposed on the 

judge: “If you find from the evidence and 

by its greater weight that the death of 

plaintiff's intestate was proximately caused 

by the negligence of the defendant as al- 

leged in the complaint, applying these rules 

of law to the facts in the case, then it 

would be your duty to answer this is- 

sue ‘Yes.’ If you fail to so find, then it 

would be your duty to answer it ‘No.’” 

Sugg v. Baker, 258 N. C. 333, 128 S. 1B 

(2d) 595 (1962). 
A peremptory instruction to answer the 

issue in favor of the plaintiff if the jury 

should find by the greater weight of the 

evidence that the defendant drove onto the 
shoulder to his left, and there struck the 
plaintiff standing on the shoulder, whether 
he saw or should have seen the plaintiff or 
not, with no explanation whatever of the 
meaning of negligence or of proximate 
cause, does not satisfy the requirement of 
this section. Jackson v. McBride, 270 N.C. 
367, 154 S.E.2d 468 (1967). 

Contributory Negligence.— 

A charge on the issue of contributory 

negligence which merely gives the con- 
tentions of the parties, without defining 
contributory negligence and without ex- 
plaining the law applicable to the facts in 

evidence, constitutes prejudicial error. 

Therrell v. Freeman, 256 N. C. 552, 124 

S. E. (2d) 522 (1962). 
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Instructions which tend to bolster the 

witnesses for the state, and to impair the 

effect of defendant’s plea of not guilty, 

are violative of this section. State v. 

Shinn, 234 N. C. 397, 67 S. E. (2d) 270 

(1951). 
Where court did not state rule for ad- 

measurement of damages, a new trial was 

granted. Adams v. Beaty Service Co., 237 

N2C.0136, 740S°E. 12d) 9332 (1953). 

Intersections of Streets and Making 

Left Turn.—When the failure to explain 

the law so the jury could apply it to the 

facts is specifically called to the court’s at- 

tention by a juror’s request for informa- 

tion, it should tell the jury how to find 

the intersection of the streets as fixed by 

§ 20-38 and how, when the motorist 

reaches the intersection, he is required to 

drive in making a left turn. Pearsall v. 

Duke Power Co., 258 N. C. 639, 129 S. E. 

(2d) 217 (1963). 
Duty of Driver of Overtaking Vehicle. 

—Where the uncontroverted evidence sup- 

ports a finding that the driver of the de- 
fendant’s car violated § 20-149 (a) as to 
the duty of the driver of an overtaking ve- 
hicle, but there is neither allegation nor 
evidence that such violation was a proxi- 
mate cause of the collision, an instruction 
based on § 20-149 (a) is erroneous and 
prejudicial McGinnis v. Robinson, 252 
N. C. 574, 114 S. E. (2d) 365 (1960). 
Maximum Speed in Business District.— 

Where there was no evidence that the 
scene of an accident was within a business 
district as defined in § 20-38, a charge as 
to the maximum speed in a business dis- 

trict was prejudicial error since charge was 
on an abstract principle of law not sup- 

ported by any evidence. Parlier v. Barnes, 

260 N.C. 341, 132 S.E.2d 684 (1963). 

Negligence in Regard to Turn Signals 
and Excessive Speed.—Where there is no 

evidence that defendant driver failed to 
give the signal for a left turn, as required 
by § 20-154, and no evidence that she was 

traveling at excessive speed at the time, it 
is error for the court to instruct the jury 

upon the issue of the driver’s negligence 
in regard to turn signals and excessive 
speed. Textile Motor Freight, Inc. v. 
DuBose, 260 N.C. 497, 133 S.E.2d 129 

(1963). 
Failure to Instruct as to Duty of Mo- 

torist to Avoid Injuring Children.—See 
Hawkins v. Simpson, 237 N. C. 155, 74 S. 
E. (2d) 331 (1953). 

Failure to State That Intentional Killing 
Must Be Shown to Raise Implication of 
Malice.—See State v. Bright, 237 N. C. 
475, 75 S. E. (2d) 407 (1953). 
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Necessity of Proving Prerequisite Evi- 

dential Fact beyond Reasonable Doubt.— 

Where proof of a particular evidential fact 

beyond a reasonable doubt is obviously a 

prerequisite to the establishment of the 

defendant’s guilt, if the circumstantial evi- 

dence in its entirety is deemed sufficient to 

withstand a defendant’s motion for judg- 

ment as in case of nonsuit, an application 

of the law to the facts arising on the evi- 

dence as provided in this section requires 

that the presiding judge instruct the jury 

that proof of such fact beyond a reasonable 

doubt is a prerequisite to a verdict of 

guilty. State v. Chavis, 270 N.C. 306, 154 

S.E.2d 340 (1967). 
Failure to Define Words “Reasonable” 

and “Doubt.” — Where no request was 

made to define the term “reasonable 

doubt,” the failure to define the words 

“reasonable” and “doubt” does no violence 

to this section. State v. Lee, 248 N. C. 

327, 103 S. E. (2d) 295 (1958); State v. 

Broome, 268 N.C. 298, 150 S.E.2d 416 

(1966). 
Failure to Instruct on Law Applicable 

to Evidence Offered in Support of De- 

fense.—See State v. Sherian, 234 N. C. 

30, 65 S. E. (2d) 331 (1951). 

In a prosecution for assault, where de- 

fendant’s evidence tends to show that the 

shooting was accidental or by misadventure 

caused by a tussel over the pistol which 

the prosecuting witness had pointed at 

him, defendant has a substantial legal right 

to have the judge declare and explain the 

law arising on this evidence, and failure of 

the court to do so is prejudicial error. State 

v. Floyd, 241 N. C. 298, 84 S. E. (2d) 915 

(1954). 
Self-Defense.—Instruction omitting ref- 

erence to self-defense held prejudicial error. 

See State v. Messimer, 237 N. C. 617, 75 

S. E. (2d) 540, 884 (1953). 

Instruction on law of self-defense held 

not required under evidence. See State v. 

Porter, 238 N. C. 735, 78 S. E. (2d) 910 

(1953). 

In a prosecution for murder it was held 

that it was incumbent upon the trial court, 

even in the absence of prayer for special 

instructions, to define a home within the 

meaning of the law or self-defense and to 

charge upon defendant’s legal right to de- 

fend himself in his home, to defend his 

home from attack and to eject trespassers 

therefrom, as substantive features of the 

case arising upon the evidence. State v. 
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Poplin, 238 N. C. 728, 78 S. E. (2d) 777 

(1953). 

Force Used in Defense of Home—Evic- 

tion of Trespassers.— 
In accord with original. See State v. 

Goodson, 235 N. C. 17%, 69 S. E. (2d) 242 
(1952). 

Rights of Person on Whom Murderous 

Assault Is Made.—In a murder prosecu- 

tion, where self-defense is relied upon, the 

failure of the trial court to instruct the 

jury in accordance with a settled princi- 

ple of law, under which are fixed the 

rights of a person upon whom a mur- 

derous assault is made, undoubtedly 

weighed heavily against the defendant 

and constituted error. State v. Washing- 

ton, 234. N. C. 531,.67 S. E. (2d) 498 

(1951) 
Specific Intent in Robbery.— 

Where the evidence relied on by defen- 

dant tends to admit the taking but to deny 

that it was with felonious intent, it is es- 

sential that the court fully define the 

“felonious intent’ contended for by the 

State and also explain defendant’s theory 

as to the intent and purpose of the taking, 

in order that the jury may understandingly 

decide between the contentions of the State 

and defendant on that point. State v. Spratt, 

265 N.C. 524, 144 S.E.2d 569 (1965). 

Failure to Define “Annoy, Molest and 

Harass”.—The words, ‘annoy, molest and 

harass,” appearing in § 14-196.1, are in 

such general usage and so well understood 

by the average person that it would be a 

waste of time to define them. Had the de- 

fendant thought their definition of suffi- 

cient importance to request it, it is quite 

likely that the court would have defined 
them, but the failure to make such request 
waives any possible error. State v. Godwin, 
267 N.C. 216, 147 S.E.2d 890 (1966). 

Section Complied with.— 
See Hodges v. Malone & Co., 235 N. 

C: 512, 70. S..E.. (2d), 478 (1952);. State 
v. Roman, 235 N. C. 627, 70 S. E. (2d) 

857 (1952); State v. Smith, 237 N. C 1, 

74S. E. (2d) 291 (1953). 
Section Not Complied with.—See Chil- 

dress v. Johnson Motor Lines, 235 N. C. 

522, 70 S. E. (2d) 558 (1952); Spencer 

vy. McDowell Motor Co., 236 N. C. 239, 

72 S. E. (2d) 598 (1952); State v. King, 

256 N. C. 236, 123 S. E. (2d) 486 (1962); 

Widenhouse v. Yow, 258 N. C. 599, 129 

S. E. (2d) 306 (1963). 

§ 1-180.1. Judge not to comment on verdict. — The presiding judge 

shall make no comment in open court in the presence or hearing of all, or any 

member or members, of the panel of jurors drawn or summoned for jury duty at 
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any term of court, upon any verdict rendered at such term of court; and if any 

presiding judge shall make any comment as herein prohibited, or shal] praise or 

criticise any jury on account of its verdict, whether such comment, praise or 

criticism be made inadvertently or intentionally, such praise, criticism or com- 

ment by the judge shall constitute valid grounds as a matter of right, tor the con- 

tinuance for the term of any action remaining to be tried during that week at such 

term of court, upon motion of any party to any such action, plaintiff or defendant, 

or upon motion of the solicitor for the State. The provisions of this section shall 
not be applicable upon the hearing of motions for a new trial, motions to set aside 
the verdict of a jury, or a motion made in arrest of judgment. (1955, c. 200.) 

§ 1-181. Requests for special instructions. 
Section Mandatory.— 
Where counsel’s request that the judge 

define “reasonable doubt’’was not in writ- 
ing and was first made after the court had 
concluded its charge to the jury, whether 
to comply with the request was a matter 

resting in the sound discretion of the judge. 
State v. Broome, 268 N.C. 298, 150 S.E.2d 
416 (1966). 

Cited in Wagner v. Eudy, 257 N. C. 199, 
125 S. E. (2d) 598 (1962). 

§ 1-181.1. View by jury.—The judge presiding at the trial of any action 
or proceeding involving the exercise of the right of eminent domain, or the con- 
demnation of real property may, in his discretion, permit the jury to view the 
property which is the subject of condemnation. (1965, c. 138.) 

§ 1-182. Instructions in writing; when to be taken to jury room. 
Cited in Wagner v. Eudy, 257 N. C. 199, 

125 S. E. (2d) 598 (1962). 

§ 1-183. Motion for nonsuit. 

Purpose of Section.—This section, first 
enacted in 1897, was designed to permit 
more extensive use of a demurrer to the 

evidence by permitting the court to con- 
sider all of the evidence and if, upon all 
the evidence, it appeared that plaintiff was 
not entitled to recover, the court could 
then allow the motion to nonsuit. Jenkins 

v. Fowler, 247 N. C. 111, 100 S. E. (2d) 
234 (1957). 

Crimina] Cases.— 
This section is the statute in this juris- 

diction setting forth the procedure to make 
a motion for judgment of compulsory 
nonsuit in civil actions and § 15-173 is the 
statute in this jurisdiction setting forth the 
procedure to make a motion for judgment 

of compulsory nonsuit in criminal actions. 
Jenkins y. Hawthorne, 269 N.C. 672, 153 

S.E.2d 339 (1967). 

The power of the court to grant an in- 

voluntary nonsuit is altogether statutory 

and must be exercised in accord with this 

section. Ward v. Cruse, 234 N. C. 388, 
67 S. E. (2d) 257 (1951); Warren v. Win- 
frey, 244 N C. 521, 94 S. E. (2d) 481 
(1956); Jenkins v. Hawthorne, 269 N.C. 
672, 153 S.E.2d 339 (1967); Bittle v. Jar- 

rell, 270 N.C. 266, 154 S.E.2d 43 (1967). 

The court has no power to enter judg- 
ment as of nonsuit before plaintiff has 

rested his case. Warren v. Winfrey, 244 N. 
C. 521, 94 S. E. (2d) 481 (1956). 
Voluntary Nonsuit Is a Matter of Right. 

—A plaintiff, in an ordinary civil action, 
against whom no counterclaim is asserted 
and no affirmative relief is demanded, may 
as a matter of right, take a voluntary non- 
suit and get out of court at any time be- 
fore verdict, and his action in so doing is 
not reviewable, and it is error for the court 

to refuse to permit him to take the volun- 

tary nonsuit. Southeastern Fire Ins. Co. 
v. Walton, 256 N. C. 345, 123 S. E. (2d) 

780 (1962). 

And Is Not Subject to Review.—A vol- 
untary nonsuit is the act of the party and 
is not subject to review. Southeastern 
Fire Ins. Co. v. Walton, 256 N. C. 345, 
123 S. E. (2d) 780 (1962). 

When Plaintiff May Submit to Nonsuit 
and Appeal.—Where a judge intimates an 
opinion adverse to the plaintiff on the law 

upon which his case is based or excludes 

evidence material and necessary to prove 

his case, he may submit to a nonsuit and 
appeal. Pickelsimer v. Pickelsimer, 257 N. 

C. 696, 127 S. E. (2d) 557 (1962). 

Entry of Voluntary Nonsuit Tanta- 
mount to Abandonment of Appeal.— Where 
an appeal is taken from an order sustain- 

ing a demurrer on the ground that the 
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complaint does not state a cause of action, 
the appellant may abandon his appeal; 
and a nonsuit entered by the clerk of the 

superior court, at appellant’s request, is 
tantamount to an abandonment of the ap- 

peal. Williams v. Asheville Contracting 
Coxe osTaNes Ca69eede7 on) Wa) (2d) '554 

(1962). 

Plaintiff May Institute New Action after 
Nonsuit.— Where the insufficiency of plain- 
tiff’'s evidence is the ground on which the 
court sustains a demurrer to the evidence 
and enters a judgment of involuntary non- 

suit, the plaintiff is permitted to institute 
a new action and therein offer additional 
evidence to overcome such deficiency. 
Walker v. Story, 256 N. C. 453, 124 S. E. 
(2d) 113 (1962). 
Judgment of involuntary nonsuit for ma- 

terial variance between allegata and pro- 

bata does not preclude plaintiff from in- 
stituting a new action. Hall v. Poteat, 257 

N. C. 458, 125 S. E. (2d) 924 (1962). 

An order overruling demurrer does not 
preclude motion for judgment as in case 
of nonsuit upon the crial, since the demur- 

rer tests the sufficiency of the pleadings, 

while the motion to nonsuit tests the suf- 
ficiency of the evidence. Lewis v. Shaver, 
236 N C. 510, 73 S E. (2d) 320 (1952). 

Time to Make Motion to Nonsuit.— 
Where the trial court did not, in the 

exercise of its discretion, treat the de- 

fendant’s motion for nonsuit as having 

been made at the close of the evidence, 

the defendant’s motion later made did not 
serve to raise the question of govern- 
mental immunity as a defense. Glenn v. 
Raleigh, 248 N. C. 378, 103 S. E. (2d) 
482 (1958). 

The power of the court to grant a motion 
for judgment of compulsory nonsuit is al- 
together statutory, and when defendant’s 
motion for nonsuit made at the close of 
her evidence is not renewed after rebuttal 
evidence is offered by both parties, neither 
the correctness of the denial of nonsuit nor 
the sufficiency of plaintiff's evidence to 
carry the case to the jury is presented on 
appeal. Jenkins v. Hawthorne, 269 N.C. 

672, 153 S.E.2d 339 (1967). 
Motion May Be Made for First Time at 

Conclusion of Al) Evidence.—It is now 

the law under the 1951 rewriting of this 

section that a motion for judgment of non- 

suit may be made at the conclusion of all 

the evidence, irrespective of whether or 

not such a motion was made theretofore. 

If the motion is refused, and after the jury 

has rendered its verdict, the defendant on 

appeal can urge as ground for reversal the 
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denial of his motion. Whitley v. Jones, 

ogsuNz Gassem7sas; Hm (2d)e147 (1953): 

The only motion for judgment of non- 

suit to be considered is that made at the 
close of all the evidence. Drum v. Bisaner, 

252 N. C. 305, 113 S. E. (2d) 560 (1960); 
Cliftoni vs, Durmer257 §NS Geo2sie5s 5.8. 

(2d) 339 (1962); Rosser v. Smith, 260 N.C. 
647, 133 S.E.2d 499 (1963). 

Where evidence was offered by plain- 
tiff and both defendants, the only motion 
for judgment of nonsuit to be considered 
was that made at the close of all the evi- 

dence. King v. Powell, 252 N. C. 506, 114 

S. E. (2d) 265 (1960). 

Where defendant introduces evidence, 
only the motion to nonsuit made at the 
close of all the evidence will be considered. 

Ammons v. Britt, 256 N. C. 248, 123 S. 
E (2d) 579 (1962); Widenhouse v. Yow, 

258 N. C. 599, 129 S. E. (2d) 306 (1963); 
Mallet v. Huske, 262 N.C. 177, 136 S.E.2d 

553 (1964). 
Only Last Motion Considered When De- 

fendant Offers Evidence.—Where defen- 

dant has offered evidence, the only motion 
for judgment of nonsuit to be considered 

is that made at the close of all the evidence. 
Belmany v. Overton, 270 N.C. 400, 154 

S.E.2d 538 (1967). 
Contradictions 

etc.— 

In accord with original. See Watt v. 
Crews, 261 N.C. 143, 134 S.E.2d 199 
(1964). 

Contradictions and inconsistencies in tes- 
timony do not justify nonsuit where the 

evidence in the light most favorable to 

complainant makes out a prima facie case. 

Smith v. Corsat, 260 N. C. 92, 131 S. E. 

(2d) 894 (1963). 

Discrepancies and contradictions, even 
in plaintiff's evidence, are for the jury and 

not for the court and do not justify a non- 

suit. Nixon v. Nixon, 260 N.C. 251, 132 

S.E.2d 590 (1963). 

Not Allowed after Verdict.— 

While the motion is in fieri unti] ver- 

dict is rendered, thc ruling on the motion 

may not be reversed or entered for the 

first time, after the issuable facts are de- 

termined by the jury. Ward v. Cruse, 

234 N. C. 388, 67 S. E. (2d) 257 (1951); 

Bittle v. Jarrell, 270 N.C. 266, 154 S.E.2d 

43 (1967). 

A nonsuit is not allowed after verdict. 

In actions where a verdict passes against 

the plaintiff, judgment shall be entered 

against him. Southeastern Fire Ins. Co. 

v. Walton, 256 N. C. 345, 123 S. E. (2d) 

780 (1962). 

in plaintiff’s evidence, 
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Where after verdict the judge came to 

the conclusion that motions for nonsuit 

should have been allowed, he was then 

powerless to grant the motio1. under the 

rule which forbids dismissa’ of an action 

after verdict by judgment as of nonsuit 

for insufficiency of evidence. Tayloe v. 

Southern Bell Tel. & Tel. Co., 258 N. C. 

766, 129 S. E.. (2d) 512 (1963); Bittle v. 

Jarrell, 270 N.C. 266, 154 S.E.2d 43 (1967). 
A nonsuit may not be granted after the 

jury has returned a verdict, even though 

the motion was made before the case was 

submitted to the jury and decision thereon 

reserved. Bittle v. Jarrell, 270 N.C. 266, 

154 S.E.2d 43 (1967). 
It is the duty of the court to allow the 

motion in either of two events: First, when 

all of the evidence fails to establish a 
right of action on the part of plaintiff; 

second, when it affirmatively appears from 

the evidence as a matter of law that plain- 
tiff is not entitled to recover. Jenkins v. 
Fowler, 247 N. C. 111, 100 S. E. (2d) 234 

ies Gas 
The judgment of compulsory nonsuit 

must be sustained if plaintiff’s evidence, 
considered in the light most favorable to 
him, fails to show any actionable negli- 
gence on defendant’s part, or if his evi- 
dence, considered in the same light af 
firmatively shows contributory negligence 
on his part so clearly that no other con- 
clusion can be reasonably drawn therefrom. 
Ramey v. Southern Ry., 262 N.C. 230, 136 

S.E.2d 638 (1964). 

How Questions 
Presented.— 

Inconsistencies and conflicts in the evi- 
dence, whether witnesses are mistaken or 
otherwise, truthful or otherwise, are ques- 

tions of fact to be resolved by the fact 
finding body—the jury. Only a question of 
law is presented by demurrer to the evi- 
dence or motion to nonsuit. Barefoot v. 
Joyner, 270 N.C. 388, 154 S.E.2d 543 (1967). 
A motion for judgment of nonsuit under 

this section is a demurre, to the evidence 

and presents a question of law, namely, 
whether the evidence, when considered in 

the light most favorable to plaintiff, is suf- 
ficient to carry the case to the jury and 
to support a recovery. Walker v. Story, 
25G6HN.) C453) e104 5S. ehaca)elic (1962). 

Court Does Not Pass on Credibility or 

Weight of Evidence.— 
On a motion to nonsuit the court does 

not now have any more right to weigh 
the evidence and pass on the credibility 
than it possessed prior to the adoption of 

this section. Jenkins v. Fowler, 247 N 
C. 111, 100 §. E. (2d) 234 (1957). 

of Law and Fact 
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All Evidence Is Considered in Light 

Most Favorable to Plaintiff.—Upon a mo- 

tion for judgment of nonsuit, in determin- 

ing its sufficiency for submission to the 

jury, the evidence, whether offered by 

plaintiffs or by defendant, must be consid- 

ered in the light most favorable to plain- 

tiffs. Ammons v. Britt, 256 N. C. 248, 123 

S. E. (2d) 579 (1962). 
The evidence, whether offered by plain- 

tiffs or defendants, must be taken in the 

light most favorable tc plaintiffs. Vartiey. 

Register, 257 N. C. 161, 12& S. E. (2d) 

754 (1962). 
In passing on a motion for judgment of 

involuntary nonsuit the evidence must be 

considered in the light most favorable to 

plaintiff, and the court must ignore that 

which tends to contradict or impeach the 

evidence presented by plaintiff. Coleman 

v. Colonial Stores, Inc., 259 N. C. 241, 130 

S. E. (2d) 338 (1963); Nance v. Parks, 266 

N.C. 206, 146 S.E.2d 24 (1966). 
The correctness of a ruling of nonsuit 

made at the conclusion of the evidence 

must be determined by an examination of 

all the evidence viewed in the light most 

favorable to plaintiffs. Hewett v. Bullard, 

258 N. C. 347, 128 S. E. (2d) 411 (1962); 

Dove v. Lawson, 261 N.C. 516, 135 S.E.2d 

216 (1964). 

In reviewing the rulings of the trial 

judge upon a motion for judgment as of 

nonsuit, the Supreme Court is required to 

consider the plaintiffs evidence in the light 

most favorable to him, resolving all con- 

flicts therein in his favor, drawing there- 

from all reasonable inferences favorable to 

him and disregarding all evidence by the 

defendants tending to show a situation or 

a course of action contrary to that shown 

by the plaintiff's evidence so interpreted. 

Bennett v. Young, 266 N.C. 164, 145 S.E.2d 

853 (1966). 
In reviewing a judgment of nonsuit the 

Supreme Court is required to consider the 
evidence in the light most favorable to the 
plaintiff, accept the evidence so construed 
as true, and disregard all evidence in con- 

flict therewith, including any inconsistencies 
or contradictions in the plaintiff's evidence. 
Waycaster v. Sparks, 267 N.C. 87, 147 

S.E.2d 535 (1966). 

In considering whether the court erred 
in entering a judgment of compulsory non- 

suit, plaintiff's evidence is to be taken as 
true, and its evidence must be considered 
in the light most favorable to plaintiff, 

giving it the benefit of every fact and in- 
ference of fact reasonably to be drawn 
therefrom consistent with the allegations 

of its complaint. Safeguard Ins. Co. v. 
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Wilmington Cold Storage Co. 267 N.C. 

679, 149 S.E.2d 27 (1966). 

On a motion for nonsuit the evidence of 

the plaintiff must be taken as true and 

considered in the light most favorable to 

plaintiff. White v. Roach, 261 INCAS TA, 

134 S.E.2d 651 (1964); Firemen’s Mut. Ins. 

Co. v. High Point Sprinkler Co., 266 N.C. 

134, 146 S.E.2d 53 (1966); Edward v. 

Hamill, 266 N.C. 304, 145 S.E.2d 884 

(1966). 
The evidence adduced in the trial below 

is considered in the light most favorable 

to the plaintiff, as it must be on a motion 

for judgment as of nonsuit. Bass v. Rober- 

son, 261 N.C. 125, 134 S.E.2d 157 (1964). 
On motion to nonsuit, the evidence must 

be considered in the light most favorable 

to plaintiff, giving him the benefit of all 

reasonable inferences of which it may be 

susceptible. Davis v. Parnell, 260 N.C. 522, 

133 S.E.2d 169 (1963); Stewart v. Galli- 

more, 265 N.C. 696, 144 S.E.2d 862 (1965). 
On motion to nonsuit, plaintiff's evi- 

dence will be considered in the light most 

favorable to him, giving him the benefit 

of every reasonable inference to be drawn 

therefrom, and so much of defendant’s evi- 

dence as is favorable to plaintiff may also 

be considered. Oxendine v. Lowry, 260 

N.C. 709, 133 S.E.2d 687 (1963). 

Evidence must be considered in the light 

most favorable to plaintiff on motion to 

nonsuit, and discrepancies and contradic- 

tions in plaintiff's evidence are for the jury 

to resolve. Thomas v. Morgan, 262 N.C. 

292, 136 S.E.2d 700 (1964). 

It is elementary that upon a motion for 

judgment of nonsuit the evidence intro- 

duced by the plaintiff is to be interpreted 

in the light most favorable to him, all con- 

flicts therein are to be resolved in his 

favor, all reasonable inferences therefrom 

which are favorable to him are to be drawn, 

and the evidence introduced by the defen- 

dant is to be considered only insofar as it 

is favorable to the plaintiff. Lewis v. Barn- 

hill, 267 N.C. 457, 148 S.E.2d 536 (1966). 

In passing upon the defendant’s motion 

for judgment as of nonsuit, the court must 

consider the plaintiff’s evidence as true, 

resolve all conflicts therein in his favor, 

give him the benefit of all reasonable in- 

ferences which may be drawn in his favor, 

and disregard so much of the defendant’s 

evidence as contradicts that of the plaintiff 

or tends to show a different state of facts. 

Simpson v. Lyerly, 265 N.C. 700, 144 

S.E.2d 870 (1965). 

Upon a motion for judgment of nonsuit 

the evidence of the plaintiff, together with 

all reasonable inferences to be drawn there- 
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from, must be taken to be true and must 

be interpreted in the light most favorable 
to the plaintiff. Branch v. Dempsey, 265 

N.C. 733, 145 S.E.2d 395 (1965). 
Upon the defendants’ motions for judg- 

ment of nonsuit the plaintiff’s evidence is 
to be interpreted in the light most favor- 
able to him, all reasonable inferences fa- 
yorable to him must be drawn therefrom, 
conflicts therein are to be resolved in his 

favor and evidence of the defendant es- 

tablishing a different factual situation must 
be disregarded. Keith v. United Cities Gas 
Co., 266 N.C. 119, 146 S.E.2d 7 (1966). 

In passing upon a motion for judgment 
of nonsuit, the plaintiff’s evidence must be 
taken to be true, must be interpreted in 
the light most favorable to the plaintiff, 
and all reasonable inferences favorable to 
him must be drawn therefrom. Young v. 
Baltimore & O.R.R., 266 N.C. 458, 146 
S.E.2d 441 (1966); Bowling v. City of Ox- 
ford, 267 N.C. 552, 148 S.E.2d 624 (1966). 

Plaintiff's evidence must be considered 

in the light most favorable to plaintiff on 

a motion for judgment as of nonsuit. Bare- 

foot v. Holmes, 267 N.C. 242, 147 S.E.2d 

883 (1966). 
In passing upon the motion for judgment 

of nonsuit, the evidence of the plaintiff 

must be taken as true and must be inter- 

preted in the light most favorable to the 

plaintiff. All reasonable inferences favor- 

able to him must be drawn therefrom. Con- 

tradictions or inconsistencies, if any, in his 

evidence must be resolved in his favor. 

Cox v. Gallamore, 267 N.C. 537, 148 S.E.2d 

616 (1966). 
On a motion for judgment of compulsory 

nonsuit, plaintiff’s evidence is to be taken 

as true and considered in the light most 

favorable to him, giving him the benefit 

of every fact and inference of fact pertain- 

ing to the issues which may be reasonably 

deduced from the evidence. King  v. 

Bonardi, 267 N.C. 221, 148 S.E.2d 32 

(1966). 

And All Conflicts Resolved in His Fa- 

vor.— 
All conflicts in the evidence must be re- 

solved in the plaintiff's favor. Coleman v. 

Colonial Stores, Inc., 259 N. C. 241, 130 

S. E. (2d) 338 (1963); Stewart v. Gallimore, 

265 N.C. 696, 144 S.E.2d 862 (1965). 
Discrepancies, contradictions and incon- 

sistencies in plaintiff’s testimony, upon mo- 

tion for involuntary nonsuit, are resolved 

in favor of the plaintiff. Redden v. Bynum, 

256 N. C. 351, 123 S. E. (2d) 734 (1962). 

In considering a motion for judgment of 

involuntary nonsuit plaintiff must be given 
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the benefit of every fact and of every rea- 
sonable inference of fact arising from the 
evidence, and all conflicts therein must be 

resolved in his favor. Raper v. McCrory- 

McLellan Corp., 259 N. C. 199, 130 S. E. 

(2d) 281 (1963). 
Plaintiff's Evidence Is Taken as True.— 
In accord with Ist paragraph in original. 

See Polansky v. Millers’ Mut. Fire Ins. 
Ass’n, 238 N. C. 427,78 S. E> (2d) 213 
(1953); Firemen’s Mut. Ins. Co. v. High 
Point Sprinkler Co., 266 N.C. 134, 146 

S.E.2d 53 (1966). 

Limitation on Rule That Plaintiff’s Evi- 
dence Be Taken as True.—The rule that, 
in passing upon a motion for judgment of 
nonsuit, the plaintiff's evidence must be 
taken to be true does not extend to an 
opinion by a witness, not present at the 

event, to the effect that a condition existed 
which is contrary to scientific truth so 
well established that the court will take 
judicial notice of it. Keith v. United Cities 
Gas Co., 266 N.C. 119, 146 S.E.2d 7 (1966). 

Plaintiff Entitled to Benefit of Infer- 
ences.— 

In accord with 1st paragraph in original. 
See Singletary v. Nixon, 239 N. C. 634, 80 

S. E (2d) 676 (1954); Brady v. Nehi Bev- 

erage Co., 242 N. C. 32, 86 S. E. (2d) 901 
(1955); Powers v. Robeson County Me- 
morial Hospital, Inc., 242 N. C. 290, 87 S. 

E. (2d) 510 (1955); Rickman Mfg. Co. v. 
Gables 246-Ni Gaeie9 7 Oem ae (oa) mone 
(1957); Chambers v. Edney, 247 N. C. 
165, 100 S. E. (2d) 343 (1957); Lane v. 
Dorney, 250 N. C. 15, 108 S. EB. (2d) 55 
(1959); Williamson v. Bennett, 251 N. C. 
498, 112 S. E. (2d) 48 (1960); McCombs 
v. McLean Trucking Co., 252 N. €. 699, 
11 S. E. (2d) 683 (1960); Dixon v. Lilly, 
257 Ne Caoesesi 25a Santon (2d) 426m 962) 
Nixon v. Nixon, 260 N.C. 251, 132 S.E.2d 
590 (1963). 

In accord with 2nd paragraph in origi- 
nal. See Peele v. Hartsell, 258 N. C. 680, 
129 S. E. (2d) 97 (1963); Wilder v. Harris, 
266 N.C. 82, 145 S.E.2d 393 (1965). 

In passing on a motion for judgment of 
involuntary nonsuit, plaintiff is entitled to 
have his evidence taken in the light most 
favorable to him and to the benefit of 
every reasonable inference to be drawn 

therefrom, and to have considered so much 

of defendant’s evidence, if any, as is favor- 

able to him or which tends to explain or 
make clear that which has been offered by 

him, and so much of defendant’s evidence 

as tends to establish a different state of 
facts or which tends to contradict or im- 
peach plaintiff’s evidence is to be disre- 
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garded. Rosser v. Smith, 260 N.C. 647, 133 
S.E.2d 499 (1963). 

In passing upon the defendant’s motion 

for a judgment of nonsuit, the plaintiff's 
evidence must be taken to be true, con- 
flicts therein must be resolved in his fa- 
vor, all reasonable inferences which can be 
drawn therefrom favorable to him must be 
drawn, and no consideration can be given 

tc the defendant’s evidence tending to con- 
tradict or impeach the plaintiff or to show 
the existence of a different state of facts. 

Martin v. Underhill, 265 N.C. 669, 144 

S.E.2d 872 (1965). 

Evidence Erroneously Excluded Is to 
Be Considered.—In passing on an appeal 
from a judgment of compulsory nonsuit, 
evidence erroneously excluded is to be con- 
sidered with other evidence offered by 

plaintiff. Norburn v. Mackie, 262 N.C. 16, 

136 S.E.2d 279 (1964). 

Discrepancies and contradictions in plain- 
tiff’s evidence do not justify a nonsuit, be- 
cause they are for the jury to resolve. 
King v. Bonardi, 267 N.C. 221, 148 S.E.2d 
32 (1966). 

Evidence Erroneously Admitted.— 
Evidence erroneously admitted will nev- 

ertheless be considered on appeal in pass- 
ing upon the sufficiency of plaintiff's evi- 
dence to withstand nonsuit, since the ad- 
mission of such evidence may have caused 
plaintiffs to omit evidence of the same im- 

port. McDaris v. Breit Bar “T” Corp., 265 

N.C. 298, 144 S.E.2d 59 (1965). 

Notwithstanding the incompetency of the 
testimony admitted at trial, it must be con- 
sidered on the motion for nonsuit. Mc- 
Daris v. Breit Bar “IT” Corp, 265 N.C: 
298, 144 S.E.2d 59 (1965). 

All relevant evidence admitted by the 
trial court, whether competent or not, must 
be accorded its full probative force in de- 
termining the correctness of its ruling up- 
on a motion for judgment as of nonsuit. 
Dixon v. Edwards, 265 N.C. 470, 144 S.E.2d 
408 (1965). 
Upon a motion for judgment of nonsuit 

all evidence favorable to the plaintiff, in- 
cluding evidence improperly admitted, must 
be considered. Keith v. United Cities Gas 
Co., 266 N.C. 119, 146 S.E.zd 7 (1966). 

Consideration of Defendant’s Evidence.— 
In accord with 1st paragraph in orig- 

inal. See Rice v. Lumberton, 235 N C. 
227, 69 S. E. (2d) 543 (1952); Williams 
v. Robertson, 235 N. C. 478, 70S E. (2d) 
692 (1952); Brady v. Nehi Beverage Co., 
242 N. C. 32, 86 S. E. (2d) 901 (1955); 
McCombs v. Mclean Trucking Co., 252 

N. C 699, 114 S. E. (2d) 683 (1960). 
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In accord with 8rd paragraph in origi- 
nal. See Bell vy Maxwell, 246 N. C. 257, 98 
S. E. (2d) 33 (1957); Keener v. Beal, 246 
NGG 247 298 eS Bee G29 (195%): 

On motion to nonsuit, plaintiff's evidence, 

and so much of defendant’s evidence as 
explains and makes clear that offered by 

plaintiff, will be considered in the light 

most favorable to plaintiff. Welling v. 
Charlotte, 241 N. C. 312, 85 S. E. (2d) 379 

(1955). 
Where the defendant introduces evi- 

dence, this section requires, on motion to 

nonsuit, a consideration of all the evidence. 

Eason v. Grimsley, 255 N. C. 494, 121 S. 

E. (2d) 885 (1961). 
The question of nonsuit must be an- 

swered upon a consideration of all the evi- 
dence which tends to support plaintiff’s 

case. Tayloe v. Southern Bell Tel. & Tel. 
(Soy, ay IN 1, Gdn ae) Sy 1B Tere ple 

(1963). 
Only that part of defendant’s evidence 

which is favorable to plaintiff can be con- 
sidered, since otherwise the court would 

have to pass upon the weight and credibil- 

ity of the evidence. Eason v. Grimsley, 
255 N. C. 494, 121 S. E. (2d) 885 (1961). 

Upon a motion for judgment of nonsuit 
the Supreme Court may consider evidence 
offered by defendant that tends to clarify 
or explain evidence offered by plaintiff not 

inconsistent therewith, but it must ignore 

that which tends to establish another and 

different state of facts or which tends to 

contradict or impeach the testimony pre- 
sented by plaintiff. Otherwise, considera- 
tion would not be in the light most favor- 
able to plaintiff. Ammons v. Britt, 256 N. 

C. 248, 123 S. E. (2d) 579 (1962). 

Upon a motion for judgment as of non- 
suit, the evidence offered by the plaintiff, 
together with those portions, if any, of 
the defendants’ evidence which are favor- 
able to the plaintiff, must be considered in 
the light most favorable to the plaintiff 
and the exclusion of all evidence by the de- 
fendants which tends to establish a differ- 

ent state of facts or to contradict or im- 
peach the testimony presented by the plain- 
tiff. Dixon v. Edwards, 265 N.C. 470, 144 
S.E.2d 408 (1965). 
Upon defendant driver’s motion for non- 

suit his statement to a police officer must 
be deemed true and all reasonable infer- 
ences therefrom favorable to the plaintiff 
must be drawn. Branch v. Dempsey, 265 

N.C. 733, 745 S.E.2d 395 (1965). 
In ruling upon a motion for a compul- 

sory judgment of nonsuit, after all the evi- 
dence of plaintiff and defendant is in, the 

court may consider so much of defendant’s 
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evidence as is favorable to plaintiff or tends 
to clarify or explain evidence offered by 
plaintiff not inconsistent therewith, but it 
must ignore that which tends to establish 
another and different staie of facts or 
which tends to contradict or impeach the 
testimony presented by plaintiff. Otherwise, 
consideration would not be in the light most 
favorable to plaintiff. Morgan v. Great Atl. 
& Pac. Tea Co., 266 N.C. 221, 145 S.E.2d 
877 (1966). 

Evidence offered by defendant that tends 
to support plaintiff’s allegations is to be 

considered in passing upon a motion for 
judgment of nonsuit. Faison v. T & S 
Trucking Co., 266 N.C. 383, 146 S.E.2d 450 
(1966). 
On a motion for judgment of compulsory 

nonsuit, defendant’s evidence which tends 

to impeach or contradict plaintiff's evi- 
dence is not to be considered. King v. 
Bonardi, 267 N.C. 221, 148 S.E.2d 32 
(1966). 

Defendant’s evidence that tends to es- 
tablish another and different state of facts 
from the evidence offered by plaintiff, or 
tends to contradict or impeach the evidence 
presented by plaintiff, must be ignored in 

ruling upon appellant’s motion for judg- 
ment of compulsory nonsuit. King v. 
Bonardi, 267 N.C. 221, 148 S.E.2d 32 
(1966). 
The court will consider only the evi- 

dence, etc.— 
In accord with 1st paragraph in origi- 

nal. See Murray v. Wyatt, 245 N. C. 123, 
95 S. E. (2d) 541 (1956). 

Plaintiff’s Evidence Considered in Light 
of His Allegations. — On a motion for 

judgment of compulsory nonsuit, plaintiff's 
evidence must be considered in the light 

of his allegations to the extent the evidence 
is supported by the allegations. King v. 
Bonardi, 267 N.C. 221, 148 S.E.2d 32 (1966). 

Sufficiency of the evidence to overrule 
nonsuit must be considered in the context 
of plaintiff’s allegations. Cleminons vy. Na- 
tionwide Mut. Ins. Co., 267 N.C. 495, 148 
S.E.2d 640 1966). 
Where there is a material variance be- 

tween allegation and proof, such defect 
may be taken advantage of by motion for 
judgment as of nonsuit. Brady v. Nehi 
Beverage Co., 242 N. C. 32, 86 S. E. (2d) 
901 (1955). 

Nonsuit is proper where there is a ma- 
terial variance between the allegation and 

proof. Noland v. Brown, 258 N. C. 778, 
129 S. E. (2d) 477 (1963). 

Judgment of nonsuit is proper when 
there is a fatal variance between a plain- 

tiff’s allegata and probata. Proot without 
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allegation is no _ better than allegation 

without proof. A plaintiff must make out 

his case secundum allegata. He cannot re- 

cover except on the case made by his 

pleading. Hall v. Poteat, 25. N. C. 458, 

125 S. E. (2d) 924 (1962). 

Passing on Motion for Nonsuit as to 

Defendant’s Counterclaim.—In passing up- 

on the plaintiff's motion for judgment of 

nonsuit as to the defendant’s counterclaim, 

all of the evidence, including that offered 

by the plaintiff, must be interpreted in the 

light most favorable to the defendant, since, 

as to the counterclaim, the defendant is in 

the position of a plaintiff seeking relief. 

Robinette v. Wike, 265 N.C. 551, 144 S.E.2d 

594 (1965). 
In passing upon whether the court should 

have nonsuited a counterclaim, the evi- 

dence must be considered in the light most 

favorable to the defendant. Evidence fa- 

vorable to plaintiff must be disregarded. 

University Motors, Inc. v. Durham Coca- 

Cola Bottling Co., 266 N.C. 251, 146 S.E.2d 

102 (1966). 
In considering the sufficiency of the evi- 

dence to withstand plaintiff's motions for 

judgments of nonsuit as to defendant’s 

counterclaims, the evidence must be con- 

sidered in the light most favorable to de- 

fendant and evidence favorable to plain- 

tiff must be disregarded. Wilkins  v. 

Turlington, 266 N.C. 328, 145 S.E.2d 892 

(1966). 

Findings of Fact Not Excepted to Are 

Presumed Supported by Competent Evi- 

dence.— Where there are no exceptions to 

the admission of evidence or to the find- 

ings of fact, the findings are presumed to 

be supported by competent evidence, and 

an exception to the refusal of defendant’s 

motion for judgment of compulsory non- 

suit does not present the question whether 

the findings are supported by competent 

evidence. Taney v. Brown, 262 N.C. 438, 

137 S.E.2d 827 (1964). 

When Motion Should Be Disallowed.— 

If the evidence does no more than raise 

a possibility or conjecture of a fact, a mo- 

tion for a judgment of nonsuit should be 

allowed, but if the more reasonable prob- 

ability is in favor of the plaintiffs’ conten- 

tion the question ought to be submitted to 

the jury. Taylow v. Southern Bell Tel. & 

Tel. Co., 258 N. C. 766, 129 S. E. (2d) 512 

(1963). 

The court properly overruled defend- 

ant’s motion for nonsuit when, considered 

in the light most favorable to plaintiff, the 

evidence presented issues of fact for jury 

determination. Kirkman v. Willard, 259 N. 

C. 135, 129 S. E. (2d) 895 (1963). 
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When it is made to appear that there is 

a bona fide dispute between landowners as 

to the true location of the boundary line 

between adjoining tracts of land, the cause 

may not be dismissed as in case of non- 

suit. Rice v. Rice, 259 N. C. 171, 130 SE 

(2d) 41 (1963). 

Where evidence was sufficient to sup- 

port a finding that the proximate cause of 

death of plaintiff's intestate was negligent 

conduct on the part of either or both of the 

defendants, a judgment of nonsuit was er- 

ror as to each of them. Cox v. Gallamore, 

267 N.C. 537, 148 S.E.2d 616 (1966). 

If the evidence in the light most favor- 

able to plaintiff, giving him the benefit of 

ali permissible inferences from it, tends to 

support all essential elements of actionable 

negligence, then it is sufficient to survive 

the motion to nonsuit. Barefoot v. Joyner, 

270 N.C. 388, 154 S.E.2d 543 (1967). 

Waiver.— 
Defendant’s motion to nonsuit made at 

the conclusion of plaintiff’s evidence is 

waived by offering evidence. Hollowell v. 

Archbell, 250 N. CHt167 £10 S. E. (2d) 262 

(1959). 
Defendant, having introduced evidence 

after the denial of his motion for nonsuit 

made at the close of plaintiffs’ evidence, 

waived its exception to the refusal of that 

motion. Tayloe v. Southern Bell Tel. & 

Tel. Co., 258 N. (C., Tig, RUD Se Lae, Tora Gale. 

(1963). 
Where plaintiff offers evidence for the 

purpose of defeating defendant's counter- 

claim, plaintiff waives his motion to non- 

suit the counterclaim made at the close 

of defendant’s evidence. Hinshaw v. Joyce, 

249 N. C. 218, 105 S. E. (2d) 653 (1958). 

Right to press for nonsuit held waived. 

Goldston Bros. v. Newkirk, 234 N. CA 

279, 67 S. E. (2d) 69 (1951). 

Same—Introduction of Evidence.— 

Where motion to nonsuit is not renewed 

after the introduction of evidence by de- 

fendant, defendant waives the matter. 

Short v. Central Bus Sales Corp., 259 N. 

C.1333129 5S. E: (2d) 887 (1963). 

Where defendant offers evidence, the 

Supreme Court will consider only the rul- 

ing on the motion for nonsuit made by de- 

fendant at the close of all the evidence. 

Jones v Siler City Mills, Inc., 250 N. C. 

527, 108 S. E. (2d) 917 (1959). 

Judgment as of Nonsuit, etc.— 

It is not error for the court to enter a 

judgment as of nonsuit on its own motion 

when the evidence would justify a directed 

verdict, a nonsuit and directed verdict hav- 

ing the same legal effect. Nunn v. Smith, 

270 N.C. 374, 154 S.E.2d 497 (1967). 
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When Nonsuit Proper.— 
A judgment of nonsuit on the ground 

of contributory negligence may be ren- 
dered only when a single inference lead- 
ing to that conclusion can reasonably be 

drawn from the evidence. Morrisette v. 
A. G. Boone Co., 235 N. C. 162, 69 S. E. 

(2d) 239 (1952). 
Same—In Negligence Cases. — It is 

proper in negligence cases to sustain a 
demurrer to the evidence and enter judg- 

ment as of nonsuit under the provision 

of this section when all the evidence, taken 
in the light most favorable to the plain- 
tiff, fails to show any actionable negli- 
gence on the part of defendant and when 
it clearly appears from the evidence that 
the injury complained of was independ- 
ently and proximately produced by the 

wrongful act, neglect, or default of any 

outside agency or responsible third per- 

son. Mintz v. Murphy, 235 N. C. 304, 

69 S. E. (2d) 849 (1952); Godwin v. 

Nixon, 236 N. C. 632, 74 Sto. (20) 24 

(1953). 
Ordinarily, when a child suddenly runs 

into the street from behind a parked vehi- 

cle or other obstruction, thereby prevent- 

ing the child from being seen in time to 

have avoided the accident, and the driver 

was not traveling at an excessive rate of 

speed, nonsuit is proper. Johns v. Day, 257 

N. C. 751, 127 S. E. (2d) 543 (1962). 
Nonsuit should have been entered on 

evidence in action to recover for fall on 

sidewalk. Welling v. Charlotte, 241 N. C. 

312, 85 S. E. (2d) .379 (1955). 

Failure to Establish Negligence of De- 

fendant as Alleged as Grounds for Non- 

suit.—See Taylor v. E. B. Garrett Co., 260 

N.C. 672, 133 S.E.2d 518 (1963). 
A judgment of nonsuit on the ground of 

intervening negligence of a third person 

may be granted only when the evidence of 

the plaintiff permits no conclusion except 

that such third person was negligent and 

that his act or omission could not reason- 

ably have been foreseen by the negligent 

defendant. Young v. Baltimore & O.R.R., 

266 N.C. 458, 146 S.E.2d 441 (1966). 
Contributory Negligence.— 
In accord with 2nd paragraph in origi- 

nal. See Pruett v. Inman, 252 N. C. 520, 

114 S. E. (2d) 360 (1960); Smith v. Raw- 

lins, 253 N. C. 67, 116 S. E. (2d) 184 

(1960). 

A defendant may not avail himself of his 

plea of contributory negligence by a mo- 

tion for a compulsory judgment of non- 

suit under this section, unless the fact 

necessary to show contributory negligence 

are established so clearly by plaintiff's own 
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evidence that no other conclusion can be 
reasonably drawn therefrom. Rodgers v. 

Thompson, 256 N. C. 265, 123 S. E (2d) 
785 (1962); Short v. Chapman, 261 N.C. 
674, 136 S.E.2d 40 (1964); McNamara v. 
Outlaw, 262 N.C. 612, 138 S.E.2d 287 
(1964); Wells v. Johnson, 269 N.C. 192, 
152 S.E.2d 229 (1967). 

The rule is firmly embedded in the ad- 
jective law of this State that a defendant 
may avail himself of his plea of contribu- 
tory negligence by a motion for a compul- 

sory judgment of nonsuit under this section 
when, and only when, the facts necessary 

to show contributory negligence are estab- 

lished so clearly by plaintiff’s own evidence 
that no other conclusion can be reason- 
ably drawn therefrom. Rouse v. Peterson, 

261 N.C. 600, 135 S.E.2¢d 549 (1964). 

The rule is firmly embedded in our ad- 
jective law to enter a judgment of nonsuit 

on the theory of contributory negligence 
when plaintiff's own evidence, considered 
in the light most favorable to him, shows 
negligence on his part proximately contrib- 
uting to his injury so clearly that no other 
conclusion can be reasonably drawn there- 

from. Ramey v. Southern Ry., 262 N.C. 
230, 136 S.E.2d 638 (1964). 
A defendant may successfully avail him- 

self of his plea of contributory negligence 
of plaintiff as a matter of law by a motion 
for a compulsory judgment of nonsuit if, 

and only if, the facts necessary to show 

contributory negligence of plaintiff are es- 

tablished so clearly by his own evidence 
that no other conclusion can be reasonably 
drawn therefrom. Robertson v. Ghee, 262 

N.C. 584, 138 S.E.2d 220 (1964). 
Judgment of involuntary nonsuit on the 

ground of contributory negligence should 
be granted when, and only when, the evi- 
dence, when taken in the light most favor- 
able to plaintiff, establishes plaintiff's 
contributory negligence so clearly that no 
other reasonable inference or conclusion 
may be drawn therefrom. C. C. Mangum, 
Inc. v. Gasperson, 262 N.C. 32, 136 S.E.2d 

234 (1964). 
Involuntary nonsuit on the ground of 

contributory negligence of the plaintiff may 
be allowed only when the plaintiff’s evi- 
dence, considered in the light most favor- 
able to him, establishes his own negligence 
as a proximate contributing cause of the 
injury so clearly that no other conclusion 

reasonably can be drawn therefrom. Beam 
v. Parham, 263 N.C. 417, 139 S.E.2d 712 

(1965). 
Nonsuit for contributory negligence is 

proper only when the evidence, considered 
in the light most favorable to plaintiff, 
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establishes contributory negligence so 

clearly that no other reasonable conclusion 

may be drawn therefrom. Kirby v. Ful- 

bright, 262 N.C. 144, 136 S.E.2d 652 (1964); 

Murray v. Coca-Cola Bottling Co. 265 

N.C. 334, 144 S.E.2d 1 (1965). 

A judgment of involuntary nonsuit on 

the ground of contributory negligence will 

not be sustained unless the evidence is so 

clear on that issue that no other conclusion 

is reasonably permissible. Allen v. Met- 

calf, 261 N.C. 570, 135 S.E.2d 540 (1964). 

When the defendant pleads contributory 

negligence, and plaintiffs own evidence, 

considered in the light most favorable to 

him, affirmatively shows such contributory 

negligence on his part so clearly that no 

other conclusion can be reasonably drawn 

therefrom, defendant is entitled to have his 

motion for judgment of compulsory non- 

suit sustained. Wallsee v. Carolina Water 

Co., 265 N.C. 291, 144 S.E.2d 21 (1965). 

A nonsuit on the ground of plaintiff’s con- 

tributory negligence can be granted only 

when his own evidence shows such negli- 

gence by him so clearly that no other rea- 

sonable inference can be drawn therefrom. 

Stewart v. Gallimore, 265 N.C. 696, 144 

S.E.2d 862 (1965). 
A judgment of nonsuit may not be en- 

tered on the ground of the plaintiff’s con- 

tributory negligence unless the plaintiff’s 

own evidence establishes such negligence 

by him so clearly as to permit no other 

reasonable conclusion. Simpson v. Lyerly, 
265 N.C. 700, 144 S.E.2d 870 (1965). 
A nonsuit may be granted on the ground 

of the plaintiff's own contributory negli- 
gence only when the evidence of the plain- 
tiff admits of no other conclusion. Young 
v. Baltimore & O.R.R., 266 N.C. 458, 146 

S.E.2d 441 (1966). 

Nonsuit on the issue of contributory 
negligence should be denied when oppos- 
ing inferences are permissible from plain- 

tiffs evidence. King v. Bonardi, 267 N.C. 
221, 148 S.E.2d 32 (1966). 

The motion for nonsuit may not be al- 
lowed on the ground of contributory neg- 
licence unless the plaintiff’s own evidence 
establishes such negligence so clearly that 
no other conclusion can reasonably be 

drawn therefrom. Lewis v. Barnhill, 267 

N.C. 457, 148 S.E.2d 536 (1966). 
The court cannot allow a motion for 

judgment of compulsory nonsuit on the 
ground of contributory negligence on plain- 

tiff’s part in an action for damages for per- 
sonal injury if it is necessary for the court 
to rely on any part of the evidence offered 
by defendant. Wells v. Johnson, 269 N.C. 
192, 152 S.E.2d 229 (1967). 
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A nonsuit on the ground of contributory 

negligence will be granted only when the 

plaintiff's evidence establishes the facts 

necessary to show contributory negligence 

so clearly that no other conclusion may be 

reasonably drawn therefrom. White v. 

Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). 

The evidence will be considered in the 

light most favorable to plaintiff in passing 

upon the question of whether plaintiff’s 

own evidence discloses contributory negli- 

gence as a matter of law. Clark v. Roberts, 

263 N.C. 336, 139 S.E.2d 593 (1965). 

Plaintiff’s contention that defendant was 

guilty of contributory negligence as a mat- 

ter of law, thereby barring any recovery 

by defendant on defendant’s counterclaim 

or cross action, necessitates an appraisal 

of defendant’s evidence in the light most 

favorable to defendant. Short v. Chapman, 

261 N.C. 674, 136 S.E.2d 40 (1964). 
On motion to nonsuit, defendant’s con- 

tention that plaintiff’s own evidence shows 

that he was guilty of contributory negli- 

gence as a matter of law necessitates a 

consideration of plaintiff's evidence in the 

light most favorable to him. McNamara 

v. Outlaw, 262 N.C. 612, 138 $.E.2d 287 

(1964). 
Since the burden of proof on the issue of 

contributory negligence is upon the defen- 

dant, a motion for judgment of involuntary 

nonsuit upon that ground should be allowed 

only when the plaintiff’s evidence, consid- 

ered alone and taken in the light most fa- 

vorable to him, together with all inferences 

favorable to him which may reasonably be 

drawn therefrom, so clearly establishes the 

defense that no other conclusion can rea- 

sonably be drawn. Raper v. Byrum, 265 

N.C. 269, 144 S.E.2d 38 (1965). 

A motion for judgment of compulsory 

nonsuit upon the ground of contributory 

negligence should be allowed only when the 

plaintiff's evidence, considered alone and 

taken in the light most favorable to him, 

together with inferences favorable to him 

which may be reasonably drawn therefrom, 

so clearly establishes the defense of con- 

tributory negligence that no other conclu- 

sion can reasonably be drawn. Atwood v. 

Holland, 267 N.C. 722, 148 S.E.2d 851 

(1966). 
A judgment of nonsuit on the ground of 

contributory negligence may be entered 

only when the plaintiff's evidence, consid- 
ered alone and taken ‘n the light most 
favorable to him, so clearly establishes the 
defense that no other reasonable inference 
or conclusion can be drawn therefrom. 
Douglas v. W. C. Mallison & Son, 265 
N.C. 362, 144 S.E.2d 138 (1965). 
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Nonsuit on the ground of contributory 
negligence should be allowed only when 
plaintiff's own evidence, taken in the light 

most favorable to him, so clearly estab- 
lishes this defense of contributory negli- 
gence that no other reasonable inference 
or conclusion can be drawn therefrom. 
King v. Bonardi, 267 N.C. 221, 148 S.E.2d 

32 (1966). 
A compulsory nonsuit on the ground 

that plaintiff's intestate, an eight-year-old 
boy, was guilty of legal contributory negli- 
gence is not permissible, because of the 

rebuttable presumption that the eight-year- 
old boy was incapable of contributory neg- 
ligence. Ennis v. Dupree, 258 N. C. 141, 
128 S. E. (2d) 231 (1962). 
Where defendants did not allege, either 

directly or indirectly, a violation of § 20- 
149 (a) on the part of plaintiff, the failure 

of plaintiff to comply with that statute. in 
the absence of proper allegation, could not 
be the basis for nonsuit or a jury verdict. 
Eason v. Grimsley, 255 N. C. 494, 121 S. 
E. (2d) 885 (1961). 

Demurrer to Complaint and Demurrer to 
Evidence Distinguished.—A demurrer to a 
complaint, under § 1-127, and a demurrer 

to the evidence, under this section, are 
different in purpose and result. One chal- 
lenges the sufficiency of the pleadings, the 

other the sufficiency of the evidence. Gantt 
v. Hobson, 240 N C. 426, 82 S. E. (2d) 
384 (1954); Riddle v. Artis, 246 N. C. 629, 
99 S. E. (2d) 857 (1957); Cannon v. 

Parker, 249 N. C. 279, 106 S. E. (2d) 229 
(1958). 

The words “ore tenus” have no signifi- 
cance in relation to a demurrer to the 
evidence, i. e., a motion for judgment of 

nonsuit, under this section. Cannon v. 

Parker, 249 N. C. 279, 106 S. E. (2d) 229 

(1958). 

Tests Sufficiency of Evidence.— A mo- 

tion for a compulsory nonsuit under this 

section is the proper procedure to test the 

legal sufficiency of the evidence to carry 

the case to the jury Bennett v. Southern 

Ry. Co., 245 N. C. 261, 96 S. E. (2d) 31 

(1957). 

In an action under the Federal Em- 

ployers’ Liability Act, motion for compul- 

sory nonsuit is the proper procedure to 

present the question whether the evidence, 

with all reasonable inferences therefrom. is 

sufficient to show that defendant was 

guilty of negligence which constituted a 

proximate cause or one of the proximate 

causes of the injury or death. Bennett v. 

Southern Ry Co., 245 N. C. 261, 96 S. E. 

(Pd eel (igor). 
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Sufficiency of Evidence Determined by 
Law of Forum.—In an action arising out 
of a truck collision in another state the 
question whether the evidence offered was 
sufficient to carry the case to the jury 
over defendants’ motion for judgment as 

of nonsuit is to be determined under appli- 
cation of principles of law pevailing in this 

jurisdiction. McCombs v. McLean Truck- 

ing, Co.,,.252..N... Gy 609, 114.5, E. (2d) 
683 (1960). 

Sufficiency of Circumstantial] Evidence 
in Civil Action.—See Jones v. Siler City 
Mills, Inc., 250 N. C. 527, 108 S. E. (2d) 
917 (1959). 

Mathematical possibilities and the results 
of exact measurements, showing minimal 
space in which observations could be made, 

should not be controlling factors in deter- 
mining whether nonsuit should be allowed 

as a matter of law. Johnson v. Southern 
Rye Cos.257. NeiG; tier 1e7g5iBe Cd) 
521 (1962). 

An appeal does not lie immediately from 
the denial of a motion to nonsuit, but 
movant may note an exception for con- 
sideration on appeal from final judgment. 
Hollingsworth GMC Trucks, Inc. v. 
Smith, 249 N. C. 764, 107 S. E. (2d) 746 
(1959). 

A motion for nonsuit in an action for 
malicious prosecution challenges the valid- 

ity of the warrant upon which plaintiff 

was prosecuted. Bassinov v. Finkle, 261 

N.C. 109, 134 S.E.2d 130 (1964). 

Evidence Sufficient for Jury.— 

In determining its sufficiency for sub- 

mission to the jury, the evidence, whether 

offered by plaintiff or by the defendants, 

must be considered in the light most fav- 

orable to plaintiff. King v. Powell, 252 N. 

C. 506, 114 S. E. (2d) 265 (1960). 

See also Rice v. Lumberton, 235 N. C. 

227, 69 S. E. (2d) 543 (1952); Williams 

y. Robertson, 235 N. C. 478, 70 S. E. (2d) 

692 (1952). 

Evidence Insufficient for Jury. — The 

evidence favorable to plaintiff tended to 

show that her intestate, a brakeman on a 

freight train, was ordered, while a violent 

electrical storm was still in progress, to 

leave shelter and resume work, and that 

he was struck and killed by a bolt of light- 

ning while walking beside the tracks in the 

performance of his duties. The evidence 

was held insufficient to show negligence 

on the part of the railroad employer as a 

concurring proximate cause of the injury 

and death, and therefore nonsuit was prop- 

erly entered Bennett v. Southern RyaGo., 

245 N. C. 261, 96 S. E. (2d) 31 (1957). 
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Refusal of Motion for Nonsuit Held 

Proper.—See Hodge v McGuire, 235 N. 

C 132, 69 S. E. (2d) 227 (1952); Drum- 

wright v. Wood, 266 N.C. 198, 146 S:E.2d 1 

(1966); Moore v. New York Life Ins. Co: 

266 N.C. 440, 146 S.E.2d 492 (1966). 

Refusal of Motion for Nonsuit Held Im- 

proper.—See State v. Chaney, 256 Nac. 

255, 123 S. E. (2d) 498 (1962); Bingham v. 

Lee, 266 N.C. 173, 146 S.E.2d 19 (1966). 

Applied in Sprinkle v. Reidsville, 235 

N. C. 140, 69 S. E. (2d) 179 (1952); Mintz 

vy. Atlantic Coast Line R. Co., 236 N. C. 

109, 72 S. E. (2d) 38 (1952); Wilson v. 

Geigy & Co., 236 N. C. 566, 73 S. E. (2d) 

487 (1952); Hawes v. Atlantic Refining 

Co., 236 N. C. 643, 74 Srebeed) ali (1953); 

Fidelity Bank of Durham v. Bloomfield, 

246 N. C. 492, 98 S. E. (2d) 865 (1957); 

Spaugh v. Winston-Salem, 249 N. C. 194, 

105 S. E. (2d) 610 (1958); Nunn v. Gib- 

bons, 249 N. C. 362, 106 S. E. (2d) 499 

(1959); Bridges v. Jackson, 255 N@tG2333) 

121 S. E. (2d) 542 (1961); Smith v. State 

Highway Comm., 257 N. C. 410, 126 Sai 

(2d) 87 (1962); Salter v. Lovick, 257 NaC 
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619, 127 S. E. (2d) 273 (1962); Queen v. 

Jarrett, 258 NaGi7405; ZENS, (2d) 894 

(1963); Ivery v. Ivery, 258 Ni.G. %21;.129 

S. E. (2d) 457 (1963); Marlin v. Moss, 261 

N.C. 737, 136 S.E.2d 90 (1964); Smith v. 

Harris, 261 N.C. 740, 136 S.E.2d 123 

(1964); Loomis v. Torrence, 261 N.C. 741, 

135 S.E.2d 785 (1964); Leonard v. Baker’s 

Shoe Store, Inc., 261 N.C. 781, 136 $.E.2d 

102 (1964); Long v. National Food Stores, 

Inc., 262 N.C. 57, 136 S.E.2d 275 (1964); 

Powell v. Cross, 263 N.C. 764, 140 S.E.2d 

393 (1965). 

Cited in Powell v. Lloyd, 234 N. C. 

481, 67 S. E. (2d) 664 (1951) (dis. op.); 

Jones v. Jones, 235 N. C. 390, 70 S. E. 

(2d) 13 (1952); Tarlton v. Keith, 250 N. 

C. 298, 108 S. E. (2d) 621 (1959); Frazier 

y. Frazier, 250 N. C. 375, 108 S. E. (2d) 

665 (1959); Skinner v. Jernigan, 250 N. CG 

657, 110 S. E. (2d) 301 (1959); Gamble 

v. Sears, 252 N. C. 706, 114 S. E. (2d) 

677 (1960); Jackson v. Stancil, 253 N. fe 

291, 116 S. E. (2d) 817 (1960); Darden v. 

Bone, 254 N. C. 599, 119 S. E. (2d) 634 

(1961). 

§ 1-183.1. Effect on counterclaim of nonsuit as to plaintiff's claim. 

—The granting of a motion by the defendant for judgment of nonsuit as to the 

plaintiff's cause of action shall not amount to the taking of a voluntary nonsuit 

on any counterclaim which the defendant was required or permitted to plead 

pursuant to G. S. 1-137. (1959, c. 77.) 

Applied in Williamson v. Varner, 252 N. 

C. 446, 114 S. E. (2d) 92 (1960). 

§ 1-184. Waiver of jury trial. 

Sections 1-184 to 1-187 are to be con- 

strued in pari materia with § 1-539.3 et 

seq. Hajoca Corp. v. Brooks, 249 NGG: 

10, 105 S. E. (2d) 123 (1958). 

Section Supplemented by § 1-539.3 et 

seq. to Extent of Waiver of Trial by Jury. 

—See Hajoca Corp. v. Brooks, 249 N. C. 

10, 105 S. E. (2d) 123 (1958). 

Waiver by Consent to Pay Additur. — 

While it may be suggested that the prac- 

tice of additur deprives a defendant of his 

constitutional right to a jury trial, guaran- 

teed by N.C. Const., art. 1, § 19, the ob- 

vious answer is that the defendant can 

waive that right, which he does when he 

consents to pay the additur, since in this 

State the parties to a civil action have a 

right to waive a jury trial. Caudle v. 

Swanson, 248 N. C. 249, 103 S. E. (2d) 

357 (1958). 

A guardian ad litem and his attorney 

may waive jury trial. Blades v. Spitzer, 252 

N. C. 207, 113 S. E. (2d) 315 (1960). 

Waiver of a jury trial invests the trial 

judge with the dual capacity of judge and 

juror, and it is his duty to weigh the evi- 

dence, find the facts, and upon the conflict- 

ing inferences of causation of plaintiff’s 

injuries, to draw the inferences; the ulti- 

mate issue is for him. Taney v. Brown, 

262 N.C. 438, 137 S.E.2d 827 (1964). 

Without Waiver Judge Cannot Enter 

Order Deciding Issue of Fact. — Where 

there is nothing in the record to indicate 

that petitioner and respondent have waived 

their constitutional and statutory right to 

have the issue of fact joined on the plead- 

ings tried by a jury, and there is no ques- 

tion of reference, the judge had no author- 

ity to enter an order affirming the order of 

the assistant clerk of the superior court, 

which in effect was a determination by the 

judge of the issue of fact raised by the 

pleadings and a finding by him that money 

deposited in the office of the clerk of the 

superior court was funds belonging to a 

decedent and an order that said money be 

distributed to the administrator c.t.a. of 
her last will and testament. In the Matter 

of Wallace, 267 N.C. 204, 147 S.E.2d 922 

(1966). 
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Judge’s Findings of Fact Are Conclu- 

sive.— 
In accord with 1st paragraph in original. 

See Goldsboro v. Atlantic Coast Line R. 

Co., 246 N. Co10l, vt E. (2d) 486 

(1957); Everette v. D. O. Briggs Lumber 

Co., 250 N. C. 688, 110 S. E. (2d) 288 

(1959). 
In accord with 3rd paragraph in orig- 

inal. See Turnage Co. v. Morton, 240 

N. C. 94, 81 S. E. (2d) 135 (1954); Reid 

v. Johnston, 241 N. C. 201, 85 S. E. (2d) 

114 (1954). 
Upon waiver of jury trial as provided 

in this section, the court’s findings of fact 

have the force and effect of a verdict by 

jury. Textile Ins. Co. v. Lambeth, 250 N. 

C. 1, 108 S. E. (2d) 36 (1959); Sherrill v. 

Boyce, 265 N.C. 560, 144 S.E.2d 596 (1965). 

When the parties to a civil action waive 

trial by jury, as they may do, and agree 

that the presiding judge may find the 

facts in respect to the issues of fact raised 

by the pleadings, his findings of fact have 

the force and effect of a verdict by a jury 

upon the issues involved. And his findings 

of fact are conclusive on appeal, if there 

is evidence to support them. State Trust 

Co. v. M & J Finance Corp., 238 N. cc 

478, 78 S. E. (2d) 327 (1953). 

Where the parties waive a jury trial and 

there are no exceptions to the firdings of 

fact by the judge, it will be presumed that 

they are supported by competent evidence, 

and are binding on appeal. Tanner v. Er- 

vin, 250 N. C. 602, 109 S. E. (2d) 460 

(1959). 

He Acts in Dual Capacity of Judge and 

Jury.—The waiver of trial by jury invests 

the trial judge with the dual capacity of 

judge and juror. Hodges v. Hodges, 257 

Ne Gaty2nl2t 5: E. (2d) 567 (1962). 

It Is His Duty to Consider and Weigh 

All Competent Evidence.— When trial by 

jury is waived, it is the trial judge’s right 

and duty to consider and weigh all the 

competent evidence before him, giving to 

it such probative value as in his sound 

discretion and opinion it is entitled to. 

Hodges v. Hodges, 257 N. Gi 774; 127>S: 

E. (2d) 567 (1962). 

And to Determine Its Weight and Cred- 

ibility and Inferences to Be Drawn There- 

from.—When trial by jury is waived, it is 

the trial judge’s province to determine the 

credibility of the witnesses and the weight 

to be attached to their testimony, and the 

inferences legitimately to be drawn there- 

from, in exactly the same sense that a jury 

should do in the trial of a case. Hodges 

v. Hodges, 257 N. C. 774, 127 S. E. (2d) 

567 (1962). 
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When a trial by iury is waived, and 

where different reasonable inferences can 

be drawn from the evidence, the determi- 

nation of which reasonable inferences shall 

be drawn is for the trial judge. Hodges v. 

Hodges, 257 N. Ga w4 12785. va (2d) 567 

(1962). 
No New Trial if Judgment Shows Find- 

ings and Legal Basis.—Where jury trial is 

waived and the court acts both as judge 

and jury, it is irregular for the court to 

render a verdict on issues submitted to it- 

self, but in the absence of objection and 

exception, a new trial will not be ordered 

for this cause if from the judgment it can 

be determined what the court found the 

ultimate facts to be and what the legal 

basis of the judgment is. Daniels v. Nation- 

wide Mut. Ins. Co., 258 N. C. 660, 129 S. 

Judgment of Nonsuit Without Specific 

E. (2d) 314 (1963). 

Findings of Fact.—Where, upon waiver of 

jury trial in accordance with this section, 

the court makes no specific findings of fact 

but enters judgment of involuntary non- 

suit, the only question presented is 

whether the evidence, taken in the light 

most favorable to plaintiff, would support 

findings of fact upon which plaintiff could 

recover. Shearin v. Lloyd, 246 N. C. 363, 

98 S. E. (2d) 508 (1957); DeBruhl v. L. 

Harvey & Son Co., 250 N. C. 161, 108 S 

E. (2d) 469 (1959); Oldham & Worth, Inc. 

vy. Bratton, 263 N. C. 307, 139 S.E.2d 653 

(1965). 
Rules of Evidence—The effect of the 

submission to the judge is to invest him 

with the dual capacity of judge and juror. 

He is to hear the evidence and pass upon 

its competency and admissibility as judge, 

and determine its weight and sufficiency as 

juror. The rules as to the admission and 

exclusion of evidence are not so strictly 

enforced as in a jury trial. Everette v. D. 

O. Briggs Lumber Co., 250 N. C. 688, 110 

S. E. (2d) 288 (1959). 

Applied in Doub v. Harper, 234 NG. 

14, 65 S. E. (2d) 309 (1951); Dellinger 

y. Clark, 234 N. C. 419, 67 SWF a (20) 

448 (1951); Queen City Coach Co. v. Caro- 

lina Coach Co., 237 N. C. 697, 76 Sanh. 

(2d) 47 (1953); Jamison v. Charlotte, 239 

Ni’ Gnta2a.079° So: in (PAO) “esis (1954); 

Parmele v. Eaton, 240 N. C. 539, 83 S. E. 

(2d) 93 (1954); Ingle v. McCurry, 243 N. 

C. 65, 89 S. E. (2d) 745 (1955); Coastal 

Sales Co. v. Weston, 245 N. C. 621, 97 SS 

E. (2d) 469 (1959); Shue v. Scheidt, 252 

N. C. 561, 114 S. E. (2d) 237 (1960); In 

re Dillingham, 257 N. C. 684, 127 Sei. 

(2d) 584 (1962); Underwood v. National 

Grange Mut. Liability Co., 258 N. Cy 211, 



§ 1-185 

128 S. E. (2d) 577 (1962); King v. National 

Union Fire Ins. Co., 258 N. C. 432, 128 

S. E. (2d) 849 (1963); Clark’s Charlotte, 
Inc. v. Hunter, 261 N.C. 222, 134 S.E.2d 
364 (1964); Arnold v. Ray Charles Enter- 
prises, Inc., 264 N.C. 92, 141 S.E.2d 14 
(1965); Welbora Plumbing & Heating Co. 
v. Randolph County Bd. of Educ., 268 N.C. 
85, 150 S.E.2d 65 (1966). 

Quoted in part in lcenhour v. Bowman, 
233 N. C. 434, 64 S. E. (2d) 428 (1951). 

Cited in Morris v. Wilkins, 241 N. C. 
507, 85 S. E. (2d) 892 (1955); Boswell v. 
Boswell, 241 N. C. 515, 85 S. E. (2d) 899 
(1955); Merrell v. Jenkins, 242 N. C. 636, 
s9 S. E. (2d) 242 (1955); Better Home 
Furniture Co. v. Baron, 243 N. C. 502, 91 
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S. E. (2d) 236 (1956); Competitor Liaison 
Bureau of Nascar, Inc. v. Midkiff, 246 N. 

C. 409, 98 S, E. (2d) 468 (1957); Southern 
Box & Lumber Co. v. Home Chair Co., 
250 N. C. 71, 108 S. E. (2d) 70 (1959); 
State Planters Bank v. Courtesy Motors, 
Inc., 250 N. ©. 466, 109 S. E. (2d) 189 
(1959); Janicki v. Lorek, 255 N. C. 53, 

120 Sj Ez) (2d)..413 (1961); .Privette,v. 
Lewis, 255 N. C. 612, 122 S. E. (2d) 381 
(1961); Eastern Carolina Tastee-Freez, 
Inc. v. Raleigh, 256 N. C. 208, 123 S. E. 
(2d) 632 (1962); In re Ahoskie Creek, 257 
N. C. 337, 125 S. E. (2d) 908 (1962); Fer- 
rell v. Basnight, 257 N. C. 643, 127 S. E. 
(2d) 219 (1962). 

§ 1-185. Findings of fact and conclusions of law by judge. 

Sections 1-184 to 1-187 are to be con- 
strued in pari materia with § 1-539.3 et 
seq. Hajoca Corp. v. Brooks, 249 N. C. 
10, 105 S. E. (2d) 123 (1958). 

This section applies equally when a jury 
trial is waived under § 1-539.3 et seq. and 
when it is waived under § 1-184. Hajoca 

Corp. °v. Brooks, 249 N. C. 10,1105 S E. 
(2d) 123 (1958). See § 1-539.5, as amended 

by Session Laws 1959, c. 912, and note 
thereto. 

The judge who tries an issue of fact is 
required by this section to do these three 

things in writing: (1) To find the facts 
on the issue of fact submitted to him; (2) 
to declare the conclusions of law arising 
on the facts found by him; and (3) to 
adjudicate the rights of the parties ac- 
cordingly. Woodard v. Mordecai, 234 N. 

C. 463, 67 S. E. (2d) 639 (1951); Brad- 
ham v. Robinson, 236 N. C. 589, 73 S. 
E. (2d) 555 (1952); Goldsboro v. Atlantic 
Coast Line R. Co!) 246. N.C. 101, 97. S. E. 
(2d) 486 (1957); Morehead v. Harris, 255 
N. C. 130, 120° 5. BE. (2d) 425 (1961). 

Sufficient Compliance.— 
See Woodard v. Mordecai, 

AG63, V67oe PE 2d) mOSOmC Loot): 
Insufficient Compliance.—Statements of 

facts found by court held insufficient com- 
pliance with the requirement of this sec- 
tion. Jamison v. Charlotte, 239 N. C. 423, 
79 S. E. (2d) 797 (1954). 

Judge Need Find and State Only UI- 
timate Facts.— Ultimate facts are the final 
facts required to establish the plaintiff’s 

cause of action or the defendant’s de- 
fense; and evidentiary facts are those 

subsidiary facts required to prove the ul- 

timate facts. This section requires the 
trial judge to find and state the ultimate 
facts only. Woodard v. Mordecai, 234 

N. C. 463, 67 S. E. (2d) 639 (1951). See 

234 N. C. 

St. George v. Hanson, 239 N. C. 259, 78 
S. E. (2d) 885 (1954); Reid v. Johnston, 
241 N.C. 201, 85 S. E. (2d) 114 (1954). 

This section requires the trial judge to 
find and state the ultimate facts only, and 
not the evidentiary or subsidiary facts re- 
quired to prove the ultimate facts. Bridges 
v. Jackson, 255 N. C. 333, 121 S, E. (2d) 
542 (1961). 

In a trial by the court under agreement 

of the parties, the court is required to find 
and state only the ultimate facts. McCal- 
lum v. Old Republic Life Ins. Co., 262 

N.C. 375, 137 S:E.2d 164 (1964). 
Separate Conclusions of Facts 

Law.— 
In accord with 1st paragraph in orig- 

inal. See Woodard v. Mordecai, 234 N. 
C. 463, 67 S. E. (2d) 639 (1951); Brad- 
ham v. Robinson, 236 N. C. 589, 73 S. E. 
(2d) 555 (1952). 

The judge complies with the require- 
ment that he state his findings of fact and 
conclusions of law separately if he sep- 

arates the findings and the conclusions 
in such a manner as to render them dis- 

tinguishable, no matter how the separa- 
tion is effected. Woodard v. Mordecai, 
234 N. C. 463, 67 S. E. (2d) 639 (1951). 

Where the parties waive jury trial and 
agree to trial by the court, it is preferable 

that the court make separate findings of 
fact and conclusions of law rather than 

render a verdict on issues submitted to 

itself. Wynne v. Allen, 245 N. C. 421, 96 

S. E (2d) 422 (1957). 
Verdict on Issues Submitted by Court to 

Itself.—Except in a small claim action, it 
is irregular for the court, in a trial by the 
court under agreement of the parties, to 
render a verdict on issues submitted to it- 

self. Anderson v. Cashion, 265 N.C. 555, 
144 S.E.2d 583 (1965). 

and 
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Unless the action is a small claim, it is 
irregular for the court to render a verdict 

on issues submitted to itself. Sherrill v. 
Boyce, 265 N.C. 560, 144 S.E.2d 596 (1965). 

Findings of Judge Conclusive.— 
In accord with original. See Priddy v. 

Kernersville Lumber Co., Inc., 258 N. C. 
653, 129 S. E. (2d) 256 (1963). 

Judgment Granting Defendant’s Motion 
as of Nonsuit.— 

In accord with original. See Goldsboro 
v. Atlantic Coast Line R. Co., 246 N. C. 
101, 97 S. E. (2d) 486 (1957). 

Trial of Case on Agreed Statement of 
Facts.—See U Drive It Auto Co. v. At- 
lantic Fire Ins. Co., 239 N. C. 416, 80 S. 
E. (2d) 35 (1954). 

Where the parties submit the cause up- 
on stipulation of facts, the hearing is on 

the facts stipulated, and assignment of 

error for failure of the court to make cer- 
tain requested findings of fact and con- 
clusions of law is inapposite. Competitor 
Liaison Bureau of Nascar, Inc. v. Mid- 
kiff, 246 N. C. 409, 98 S. E. (2d) 468 

(1957). 

Findings Dictated by Judge to Reporter. 
—Where the judge dictates his findings 
to the court reporter and causes the re- 
porter to transcribe them, it amounts to 
a finding of the facts by the judge in writ- 
ing. Bradham v. Robinson, 236 N. C. 
BSomavs. 92°F. (20)) 55> (1952). 
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The failure of the judge to sign his 
findings of fact and incorporate them into 
the formal judgment rendered in the cause 
does not render the judgment void, there 
being a substantial compliance with this 
section. Bradham v. Robinson, 236 N. C. 
589, 73 S. E. (2d) 555 (1952). 

Applied in Parmele v. Eaton, 240 N. C. 
539, 83 S. E. (2d) 93 (1954)-" Baker’ v. 
Murphrey, 254 N. C. 506, 119 S. E. (2d) 
398 (1961); Hodges v. Hodges, 257 N. C. 
774, 127 S. E. (2d) 567 (1962); Daniels v. 
Nationwide Mut. Ins. Co., 258 N. C. 660, 
129 S. E. (2d) 314 (1963); State v. Hay- 

wood Electric Membership Corp., 260 N. 
C 59, 131 S. E. (2d) 865 (1963); Stewart 
v. Rogers, 260 N.C. 475, 133 S.E.2d 155 

(1963). 

Cited in National Surety Corp. v. 
Sharpe, 236 N. .C, 35, 72°S. EB. (2d) 109 
(1952); Merrell v. Jenkins, 242 N. C. 636, 
89° S2) ES ((2d)ne242m (1955) se becoplesmav. 

United States Fire Ins. Co. 248 N. C. 
303, 103 S. E. (2d) 381 (1958); Southern 
Box & Lumber Co. v. Home Chair Co., 
Ae IN OS Gay NOE SE 1 Web) oO) (MeO) 
State Planters Bank v. Courtesy Motors, 

Inc, 250 N. Gi. 466) 109s 0: E. (2d) 189 

(1959); Everette v. D. O. Briggs lumber 

§ 1-186. Exceptions to decision of court. 

Sections 1-184 to 1-187 are to be con- 
strued in pari materia with § 1-539.3 et 
seq. Hajoca Corp. v. Brooks, 249 N. C. 
10, 105 S E. (2d) 123 (1958). 

This section applies equally when a jury 
trial is waived under § 1-539.3 et seq. and 
when it is waived under § 1-184. Hajoca 

Corp. v. Brooks, 249 N. C. 10, 105 S. E. 
(2d) 123 (1958). 

Exceptions Necessary.— 
When a trial by jury is waived, in order 

to preserve for review on appeal an ad- 
verse ruling on a motion for judgment as 
of nonsuit, it is necessary to except to the 

findings of fact in apt time on the ground 
that such findings are not supported by 
the evidence. Exceptions to such findings 
must be taken within the time allowed by 

this section. Goldsboro v. Atlantic Coast 
Line R. Co., 246 N. C. 101, 97 S. E. (2d) 
486 (1957). 

Since no exceptions were taken to the 
findings of fact or the conclusions of law, 

the exception to the refusal to grant the 
appellant’s motion for judgment as of non- 

suit presents no question for review with 
respect to the findings of fact or the con- 

Co...250 N.. C. 688,, 110. 5.0 Bs (2d), 288 
(1959). 

clusions of law. Goldsboro v. Atlantic 
Coast Line R. Co., 246 N. C. 101, 97 S. E. 
(2d) 486 (1957). 

If one wishes to have the Supreme 
Court review an affrmance by the superior 
court of findings by a referee or adminis- 
trative agency, it is necessary to specifi- 
cally except to the court’s ruliag with re- 
spect to the fact he wishes to challenge in 
the time and manner prescribed by this 
section. Clark Equip. Co. v. Johnson, 261 
N.C. 269, 134 S.E.2d 327 (1964). 

In a trial by the court under agreement 
of the parties, mere entry of appeal with- 

cut the filing of exception to the judgment 

or to the refusal of the court to find facts 
as requested until the service of statement 
on appeal, does not meet the requirements 
of this section. Nationwide Homes of 
Raleigh, N.C., Inc. v. First-Citizens Bank 
& Trust Co., 267 N.C. 528, 148 S.E.2d 693 
(1966). 
Broadside Exception.—Ar exception “to 

each conclusion of law embodied in the 
judgment” is a broadside exception and 

does not comply with this section and 
Rules of Practice in the Supreme Court. 
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Jamison v. Charlotte, 239 N. C. 682, 80 
S. E. (2d) 904 (1954). 

Presumption Where Exceptions Not 
Taken. — Where no exceptions have been 
taken to the admission of evidence or to 
the findings of fact, such findings are pre- 
sumed to be supported by competent evi- 
dence and are binding upon appeal. Golds- 
boro v. Atlantic Coast Line R. Co., 246 
Nee CoatOl® 97 tome CeO me 86m LOS Te 
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Exception to the signing of a judgment 
presents these questions: (1) Do the facts 

found support the judgment, and (2) does 
any error of law appear upon the face of 
the record? Goldsboro v. Atlantic Coast 
Dine RCo. e460 N. C101, ope, £90) 
486 (1957). 

§ 1-187. Proceedings upon judgment on issue of law. 
Sections 1-184 to 1-187 are to be con- 

strued in pari materia with § 1-539.3 et 
seq. Hajoca Corp. v. Brooks, 249 N. C. 
10, 105 S. E. (2d) 123 (1958). 

This section applies equally when a jury 

trial is waived under § 1-539.3 et seq. and 
when it is waived under § 1-184. Hajoca 
Corp. v. Brooks, 249 N. C. 10, 105 S. E. 
(2d) 123 (1958). 

ArticLeE 20. 

Reference. 
§ 1-188. By consent. 

This article relates to trials by referees 
on evidence offered by litigants. Crew v. 
Thompson, 266 N.C. 476, 146 S.E.2d 471 
(1966). 
When Order of Reference Permitted.— 

No order of reference, either by consent 
or otherwise, should be permitted by the 

court until the pleadings are in and the 
parties are at issue. Crew v. Thompson, 
266 N.C. 476, 146 S.E.2d 471 (1966). 

Referee Cannot Be Appointed to Attend 
and Determine Rights at Meeting.—It is 

§ 1-189. Compulsory. 

II. GENERAL CONSIDERATION. 

Liberally Construed.— 
The trial judge is by this section au- 

thorized to order a compulsory reference 

where the examination of a long account 
is necessary to settle the controversy. The 

statutes authorizing trial by referees are 

liberally construed to facilitate the work 

of the court and to simplify the issues to 
be submitted to a jury when the right to 

trial by jury is preserved. Perry v. Doub. 
249 N C. 322, 106 S. E. (2d) 582 (1959). 

The court has discretionary power, etc. 
The ordering or refusal to order a compul- 
sory reference in an action which the court 
has authority to refer is a matter within the 
sound discretion of the court. Long v. 
Honeycutt, 268 N.C. 33, 149 S.E.2d 579 
(1966). 
What Constitutes a “Long Account”.— 
A compulsory reference is not author- 

ized on the ground that the trial requires 
the examination of long accounts in an 
action instituted to recover on a prom- 

issory note or an account where the re- 

not contemplated that a referee be ap- 
pointed to attend a meeting, such as the 
annual meeting of the members of an as- 
sociation, and there make determinations 
relating to the respective rights of con- 

testing parties during the progress of such 
meeting. Crew v. Thompson, 266 N.C. 476, 
146 S.E.2d 471 (1966). 

Cited in Better Home Furniture Co. 
v. Baron, 243 N. C. 502, 91 S. E. (2d) 236 
(1956). 

ceipt of each and every payment alleged 
to have been made thereon is admitted. 

Where numerous payments on an indebt- 

edness have been made, the case involves 

only a matter of computation of figures 
and has none of the elements of a long 

account with charges and discharges, as 
contemplated in this section. Commercial 
Finance Co. v. Culler, 236 N. C. 758, 73 

S. E. (2d) 780 (1953). See Coin Ma- 
chine Accept. Corp. v. Pillman, 235 N 
C. 295, 69 S. E. (2d) 563 (1952). 

Where an action involved purchases on 
account over a period of years. it could not 
be said that the action did not require the 
examination of a long account within the 
meaniug of this section. Farmers Coopera- 
tive Exchange, Inc. v. Scott, 260 N. C. 81, 
132 S. E. (2d) 161 (1963). 

To hear evidence requiring the examina- 
tion of a long account involving the books 
and records of the defendant corporation, 
numerous calculations of interest, an exam- 
ination of numerous exhibits, and the de- 
termination of the fair value of the stock 
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of the corporation, would be the equivalent 
of “the examination of a long account” 

which would justify the order of reference. 
Shute v. Fisher, 270 N.C. 247, 154 S.E.2d 
75 (1967). 

It could not be said as a matter of law 
from reading the pleadings that plaintiff’s 
cause of action did not require the con- 
sideration of a “long accotnt.” Long v. 
Honeycutt, 268 N.C. 33, 149 S.E.2d 579 
(1966). 
A reference under subsection (2) is in 

the nature of an interlocutory reference 
for the information of the court. Such ref- 
erence involves incidental questions of fact 
upon a determination of which the court 
may proceed, and these may be referred 

without involving the whole case. Harrell 
v. Harrell, 253 N. C. 758, 117 S. E. (2d) 
728 (1961). 

But the taking of an account must be 
necessary, and the accounting taken should 
have some direct relation to the ultimate 
disposition of the case. Harrell v. Harrell, 

253 _N. C. 758, 117 S. E. (2d), 728 (1961). 

Compliance.—By objecting to the order 
of compulsory reference when entered, and 
by. after the referee’s report was filed, fil- 
ing in apt time exceptions to particular 
findings of fact made by the referee, ten- 
dering issues and demanding a jury trial 
on each issue tendered, defendants com- 
plied with procedural requirements to pre- 
serve their right to a jury trial. Farmers 
Cooperative Exchange, Inc. v. Scott, 260 
N. C. 81, 182 S. E. (2d) 161 (1963). 

Parties Not Deprived of Jury Trial.— 
A compulsory reference, under the pro- 

visions of this section, does not deprive 
either party of his constitutional right to 

a trial by jury of the issues of fact aris- 
ing on the pleadings, but such trial is 
only upon the written evidence taken be- 
fore the referee. And the report of the 
referee, consisting of his findings of fact 
and conclusions of law, are incompetent as 

evidence before the jury. Moore v. Whit- 
ley, 234 N. C. 150, 66 S. E. (2d) 785 
(1951). See Solon Lodge v. Ionic Lodge, 
245 N. C. 281, 95 S. E. (2d) 921 (1957). 

Unless There Is a Failure to Follow 
Appropriate Procedure.— 

In accord with 2nd paragraph in origi- 
nal. See Better Home Furniture Co. v. 
Baron, 243 N. C. 502, 91 S. E. (2d) 236 
(1956). 

A party to a compulsory reference 
waives his right to a jury trial by failing 
to take the proper steps to save it. Bart- 

lett v. Hopkins, 235 N. C. 165, 69 S. E. 
(2d) 236 (1952). 
Where a party makes no demand in his 
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exceptions to the referee’s report for a 
jury trial on the issues tendered by him, 

he waives his constitutional right to have 

a jury determine the controverted issues 

of fact. Bartlett v. Hopkins, 235 N. C. 
165, 69 S. E. (2d) 236 (1952). 

Unless There Is a Failure, etc.— 

Defendants, by not excepting to the or- 
der of compulsory reference when made 
and by proceeding with the trial before the 
referee, did not preserve the right to chal- 
lenge the order upon the ground that it 

should not have been entered before an al- 
leged plea of accord and satisfaction had 
been passed on, or any other plea in bar 
they may have alleged. Farmers Coopera- 

tive Exchange, Inc. v. Scott, 260 N. C. 81, 
132 Si Ey (2d) i161 (1963). 

Procedural Requirements for Preserving 
Right to Jury Trial—In order to pre- 
serve his right to a jury trial] in a com- 

pulsory reference where the referee’s re- 

port is adverse to him, a party must com- 

ply with each of these procedural require- 

ments: 1. He must object to the order 
of compulsory reference at the time it is 

made. 2. He must file specific exceptions 
to particular findings of fact made by the 
referee within thirty days after the ref- 

eree delivers his report to the clerk of the 
court in which the action is pending. 3. 
He must formulate appropriate issues of 
fact raised by the pleadings and based on 
the facts pointed out in his exceptions, 
and tender such issues with his exceptions 

to the referee’s report. 4. He must set 
forth in his exceptions to the referee’s re- 
port a definite demand for a jury trial on 
each issue so tendered. Bartlett v. Hop- 
kins) 235) Nz Gy 165,769 Sa eT Pa 

(1952). 
Where a party objects to a compulsory 

reference, makes proper exceptions to the 

findings of fact and conclusions of law 

of the referee, and tenders the issue of 

title raised by the pleadings, he has pre- 

served his right to trial by jury. Moore 

v. Whitley, 234 N. C. 150, 66 S. E. (2d) 

785 (1951). 

Purpose of Reference Where Right to 
Jury Trial Reserved——When the reference 

is compulsory and the parties have re- 

served their rights to a jury trial, the prac- 

tical purpose of the reference and the ex- 

ceptions is to develop and specifically de- 

limit the issues to be determined by a jury. 

Coburn v. Roanoke Land & Timber Corp., 

257 N. C. 222, 125 S. E. (2d) 593 (1962). 

Motion to Refer Must Be Timely.— 
The right of a party to move for compul- 

sory reference is waived unless made before 
the jury has been empaneled, but the rule 
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does not apply where reference is ordered 
by the court of its own motion. Shute v. 
Fisher, 270 N.C. 247, 154 S.E.2d 75 (1967). 

In ordering u reference, th. exact words 
of the statute are not required. Shute v. 
Fisher, 270 N.C. 247, 154 S.E.2d 75 (1967). 

Order Not Permitted Until Parties Are 
at Issue—No order of reference, either 
by consent or otherwise, should be per- 

mitted by the court until the pleadings 
are in and the parties are at issue. Crew v. 
Thompson, 266 N.C. 476, 146 S.E.2d 471 
(1966). 
The continuance of the case and the al- 

lowance of time to file exceptions to the 
referee's report are matters within the dis- 

cretion of the court. White v. Price, 237 

N. C. 347, 75 °S. Eo (2d)o445€1953); 
When Exception to Refusal of Jury 

Trial Untenable.—Even though a party 
to a compulsory reference by proper ex- 
ceptions and tender of issues preserves his 
right to jury trial upon the written evi- 
dence taken before the referee, if such 

evidence is insufficient to raise issues of 
fact, exception to the refusal of a jury 
trial is untenable. Nantahala Power & 
Light Co. v. Horton, 249 N. C. 300, 106 
S. E. (2d) 461 (1959). 

When Findings of Referee Are 
clusive.— 

The findings of fact of the referee, ap- 
proved by the judge, are conclusive on ap- 
peal if there is any competent evidence to 
support them. Morpul, Inc. v. Mayo 
Knitting Mill, Inc., 265 N.C. 257, 143 
S.E.2d 707 (1965). 

Plea in Bar Defeats Order of Reference.— 
In accord with 1st paragraph in original. 

See Shute v. Fisher, 270 N.C. 247, 154 
S.E.2d 75 (1967). 

A reference should not be ordered when 
there is a plea in bar which when deter- 
mined will completely dispose of the con- 
troversy; but unless the plea is sufficient, 
when established, to finally settle the en- 
tire controversy, it constitutes no basis for 
refusing to refer. Sledge v. Miller, 249 N. 
C. 447, 106 S. E. (2d) 868 (1959). 
The plea of title by adverse possession 

is not such a plea in bar as will prevent a 
compulsory reference until after the de- 
termination of the plea when it appears 
that the very plea of adverse possession of 
lappage is based upon a complicated ques- 
tion of boundary within the meaning of 
subdivision 3 of this section. Champion 
Paper & Fibre Co. v. Lee, 216 N. C. 244, 
4S. E. (2d) 449 (1939). 

Pleas in Bar.— 

In an action for trespass to try title, 
defendants’ plea of the three-year statute 

Con- 
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as a bar to the recovery of damages for 
trespass and their plea of title by adverse 
possession under the seven, twenty, 
twenty-one and thirty year statutes, did 
not constitute a plea in bar precluding 
reference since three-year statute would 
not determine the question of title and the 
pleas of the other statutes raised the very 
questions as to the boundaries justifying 
a reference under the statute. Sledge v. 
Miller, 249 N. C. 447, 106 S. E. (2d) 868 
(1959). 

Setting Aside Order of Reference.— 
Once the order of reference is made, and 
particularly after the report has been filed, 
it cannot be set aside except for good and 
sufficient cause assigned and made to ap- 
pear to the court. Coburn y. Roanoke 
Land & Timber Corp., 257 N. C. 222, 125 
S. E. (2d) 593 (1962). 

In order for one superior court judge to 

set aside an order of compulsory reference 
entered by another, the motion would have 
to go to the validity and regularity of the 
proceeding or some subsequent change of 

circumstances affecting the status of the 
case. Coburn v. Roanoke Land & Timber 
Corp) 257N: (Css seri968 SE (2d) 593 

(1962). 

Cited in Crowley v. McDougald, 241 N. 
C. 404, 85 S. E. (2d) 377 (1955); Rudisill 
v. Hoyle, 254 N. C. 33;'118S. “E. *(2d) 
145 (1961); Caudell v. Blair, 254 N. C. 438, 
119% SF) fH. (ed) 172) (1962): 

III. ILLUSTRATIVE CASES. 

An action on a note given to finance 
an automobile, in which all payments al- 

leged by defendant are admitted by plain- 

tiff, does not involve a long account with 
charges and discharges as contemplated 

in this section and is not subject to com- 

pulsory reference notwithstanding further 
counterclaims for usury and damage for 
the mortgagee’s alleged breach of his 
agreement to procure insurance on the 
car. Commercial Finance Co. v. Culler, 
236 N:. C, 758, 73 S. E. (2d) 780: (1953). 

Action on Conditional Sales Contract. 
—In an action to recover a specified sum 
and interest alleged to be due and owing 

to the plaintiff as the holder in due course 

of a conditional sales contract alleged to 

have been executed and delivered by the 

defendant, in which action no equitable 

relief is sought, the lower court has no 
power to authorize a compulsory refer- 
ence. Coin Machine Accept. Corp. v. 
Pillman, 235 N. C. 295, 69 S. E. (2d) 563 

(1952). 

Processioning Proceeding. — A contro- 
versy, by stipulation of the parties that 
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boundary only was involved, became in 
effect a processioning proceeding and was 
properly referred under this section. Har- 
rill v. Taylor, 247 N. C. 748, 102 S. E. (2d) 

223 (1958). 

A case involving a complicated question 

§ 1-190. How referee chosen or 
Appointment by Court.—Where the par- 

ties fail to agree upon a referee, the court 

may appoint a referee, and such appoint- 
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of boundary which required a_ personal 
view of the premises was a proper case for 
a compulsory reference. Coburn v. Roa- 
noke Land & Timber Corp., 257 N. C. 222, 
125 S. E. (2d) 593 (1962). 

appointed. 
ment will not be disturbed when only one 
of the parties objects. Shute v. Fisher, 270 
N.C. 247, 154 S.E.2d 75 (1967). 

§ 1-194. Report; review and judgment. 

When Decisions Reviewable.— 
This section affords no ground for ex- 

ception on appeal, unless action by the 
judge is not supported by sufficient evi- 

dence, or error has been committed in re- 

ceiving or rejecting testimony upon which 
it is based. Caudell v. Blair, 254 N. C. 438, 

119 S. E. (2d) 172 (1961). 
Discretion of Judge.—Under this sec- 

tion, a judge of the superior court has a 
wide latitude of discretion over the re- 
port of a referee, with power to review, 

modify, confirm in whole or in part, or 

to set aside the report. Keith v. Silvia, 

236 N C. 293, 72 S. E. (2d) 686 (1952). 

The report of the referee is under the 

control of the court, and the power of re- 

view is a broad one as the court may “set 

aside, modify, or confirm it in whole or in 

part.” Terrell v. Terrell, 271 N.C. 95, 155 

S.E.2d 511 (1967). 
When exceptions are taken to a referee’s 

findings of fact and law, it is the duty of 

the judge to consider the evidence and give 

his own opinion and conclusion, both upon 

the facts and the law. He is not permitted 

to do this in a perfunctory way, but he must 

deliberate and decide as in other cases—use 

his own faculties in ascertaining the truth, 

and form his judgment as to fact and law. 
This is required not only as a check upon 
the referee and a safeguard against any 
possible error on his part, but because he 
cannot review the referee’s findings in any 
other way. Terrell v. Terrell, 271 N.C. 95, 
155 S.E.2d 511 (1967). 

When an action came on to be heard 

on exceptions to a referee’s report, the 

judge of the superior court had authority 

to affirm in wholc or in part, amend, 

modify, or set aside the report of the 

referee, or he could make additional find- 

ings of fact and enter judgment on the re- 

port as amended by him. Hall v. Fayette- 

ville, 248 N. C. 474, 102 S. E. (2d) 815 

(1958). 

This section and § 1-195 are in pari ma- 

teria and must be construed together. Co- 

1A—6 

burn v. Roanoke Land & Timber Corp., 
257 N. C. 222, 125 S. E. (2d) 593 (1962). 

This section does not give the judge 
power ex mero motu to vacate a report 

upon which no attack had been made by 
any of the parties; the authority must be 
exercised, if at all, in an orderly manner 
in accord with recognized rules of proce- 
dure. These rules of procedure are set out 
in this section and § 1-195. Coburn v. 

Roanoke Land & Timber Corp., 257 N. C. 
222, 125 S. E. (2d) 593 (1962). 

The judge of the superior court may 
affirm, amend, modify, set aside, confirm 

in whole or in part, or disaffirm the re- 

port of a referee, or he may make addi- 
tional findings of tact and enter judg- 
ment on the report as thus amended. 

But this does not mean that the judge 

may, ex mero motu, vacate a report upon 

which no attack has been made by any 

of the parties. The authority must be 

exercised, if at all, in an orderly manner 

in accord with recognized rules of pro- 

cedure. Keith v. Silvia, 233 N C. 328, 

64.S. E. (2d) 178 (1951). See Keith vy. 

Silvia, 236 N. C. 293, 72 S. E. (2d) 686 

(1952). 
When the parties agree upon a reference, 

the consent continues unti] the order is 

complied with by a full report, and the 

judge cannot revoke it without the con- 

sent of both parties. Coburn v. Roanoke 

Land & Timber Corp., 257 N. C. 222, 125 

S. E. (2d) 593 (1962). 

Even when a report is set aside for 

cause, the order of reference is not thereby 

revoked; it continues Coburn v. Roanoke 

Land & Timber Corp., 257 N. C. 222, 125 

S. E. (2d) 593 (1962). 

The judge cannot affirm the report of 

the referee prior to the dime for filing ex- 

ceptions where there has been no waiver 

of the right to file them. Coburn v. Roa- 

noke Land & Timber Corp., 257 N. C. 222, 

125 S. E. (2d) 593 (1962). 

Cited in Morpul, Inc. v. Mayo Knitting 

Mill, Inc., 265 N.C. 257, 143 S.E.2d 707 

(1965). 
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§ 1-195. Report, contents and effect. 

Cross Reference.— 
See note to § 1-194. 

Referee’s Duty under This Section.— 

This statute prescribing the form of a 

referee’s report, only requires him to make 

findings of fact, conclusions of law, and 

his decision. A failure to do more than the 

minimum required by the statute 1s not 

prejudicial error. McCormick  v. Smith, 

246 N. C. 425, 98 S: BE. (2d) 448 (1947). 
Additional Matters Incorporated in Re- 

port.—The fact that the referee in an ac- 

tion to determine title to land, in addition 

to entering findings of fact, conclusions of 

law and his decision, also incorporates in 

his report an analysis of the statement of 

contentions of the parties, a summary of 

the evidence relating to each contention, 

and his view of the law, was not prejudi- 
cial. McCormick v Smith, 246 N. C. 425, 

98 S. E. (2d) 448 (1957). 

Findings of Fact Conclusive.— 
On a consent reference, findings of fact 

made by a referee, in the absence of ex- 

ceptions thereto, are conclusive on the 

hearings in the superior court as_ they 

are on appeal to the Supreme Court. The 

findings to which no exceptions are en- 

tered become 1n_ effect facts agreed. 

Keith v. Silvia, 233° NC. 328, 64 S 7B. 
(2d) 178 (1951) See Keith v. Silvia, 

936 Ni, Ce 293072 S0ke (2d) 6860 (1952). 
Purpose of Exceptions Where Reference 

Is by Consent.—If the refer ce is by con- 

sent, the purpose of the exceptions is to 

bring the controversy into focus for the 

trial judge, who, in the exercise of his su- 
pervisory power and under § 1-194, may 

affirm, amend. modify, set aside, make ad- 
ditional findings, and confirm, in whole or 
in part, or disaffirm the report of a referee. 
This he may do, however, only in passing 

upon exceptions, for in the absence of ex- 

ceptions to the factual findings of a referee, 

such findings are conclusive, and where no 

exceptions are filed, the case is to be de- 

termined upon the facts as found by the 
referee. Coburn v. Roanoke Land & Tim- 
ber Corp.,. 257 N: €.-222, 125° S.-i (2d) 
593 (1962). 

Purpose of Exceptions Where Reference 
Is Compulsory and Right to Jury Trial 
Reserved.— When the reference is compul- 
sory and the parties have reserved their 

rights to a jury trial, the practica) purpose 

of the reference and the exceptions is to 
develop and specifically delimit th issues 

to be determined by a jury. Coburn v. 
Roanoke Land & Timber Corp.. 257 N. C. 
9997125 St Be (2d)e59s L962). 

The trial judge must act upor the report 

even in a compulsory reference where the 
right to the trial by jury has been pre- 

served. Coburn v. Roanoke Land & Tim- 
ber: Corp!) 257 -N) C2222) 1258S RE M(2d) 
593 (1962). 

Time of Filing Exceptions.— Where mo- 
tion to remove the referee is made prior to 

the time his report is filed, and an ap- 

peal is taken from the granting of the 
motion, the superior court, upon the cer- 
tification of the decision of the Supreme 

Court, reversing the judgment, has dis- 

cretionary power to allow the filing of 
exceptions to the report, even though the 

report was filed prior to the hearing of the 

motion for removal. Keith v_ Silvia, 236 

N. C. 293, 72 S. E. (2d) 686 (1952). 
A provision in an order of re-reference 

that the parties should have twenty days 

from the referee’s report in which to file 
exceptions cannot have greater force than 

the limitation of this section and does not 

impair the discretionary authority given 

the court by § 1-152 to extend the time for 
filing such exceptions. Godwin v. Hin- 

nant, 250 N. C. 328, 108 S. E. (2d) 658 

(1959). 
Motion for Voluntary Nonsuit Does Not 

Preclude Filing of Exceptions.— Motion by 

plaintiff for voluntary nonsuit before the 

reteree appointed to hear the cause does 
not preclude her from filing exceptions to 

the referee's report. Crowley v. Mc- 

Dougald, 241 N. C. 404, 85 S. E. (2d) 377 

(1955). 
Premature Entry of Judgment.— Where 

the record discloses that judgment con- 

firming the report of a referee was entered 

at a term of court convening before the 

expiration of the 30-day period for filing 

exceptions, and the record discloses no 
waiver of the right to file exceptions at 

any time during the 30-day period, the 

premature entry of judgment of confirma- 

tion is error appearing on the face of the 

record. Crowley v McDougald, 241 N. C. 
404, 85 S. E. (2d) 377 (1955). 

Stated in State v. Johnson, 251 N. C. 
299 Lids. Hasled) 297 (1959): 

Cited in Cratch v. Taylor, 256 N. C. 462, 

124 S. E. (2d) 124 (1962); Morpul, Inc. v. 
Mayo Knitting Mill. Inc., 265 N.C. 257, 
143 S.E.2d 707 (1965). 
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ARTICLE 21. 

Issues. 

§ 1-196. Defined. 

Purpose of requirement that issues must 
arise on the pleadings is to prevent sur- 
prise and to give each party the opportunity 

to prepare his case. Rural Plumbing & 
Heating, Inc. v. H. C. Jones Constr. Co., 
268 N.C. 23, 149 S.E.2d 625 (1966). 
An issue ot fact arises on the plead- 

ings whenever a material fact is main- 

tained by one part and controverted by 

the other. A material fact is one which 

constitutes a part of the plaintiff’s cause 

of action or the defendant’s defense. 
Wells v Clayton, 236 N C. 103, 72 S E. 
(2d) 16 (1952); In the Matter of Wallace, 
267 N.C. 204, 147 S.E.2d 922 (1966). 

An issue of fact arises when the answer 
controverts a materia] allegation of the 

complaint. Baker v. Malan Constr. Corp., 
255 N. C. 302 121 S. E. (2d) 731 (1961). 

Duty of Judge—lIt is the duty of the 
judge to submit such issues as are neces- 
sary to settle the material controversies in 
the pleadings. In the absence of such is- 
sues, without admissions of record suffi- 
cient to justify the judgment rendered, the 
Supreme Court will remend the case for a 
new trial. Rural Plumbing & Heating, Inc. 
v. H. C. Jones Constr. Co., 268 N.C. 23, 
149 S.E.2d 625 (1966). 

Error to Submit Issue Not Raised by 

Pleadings.—Where the pleadings do not 
distinctly and unequivocally raise an issue, 
it should not be submitted. Rural Plumbing 
& Heating, Inc. v. H. C. Jones Constr. Co., 
268 N.C. 23, 149 S.E.2d 625 (1966). 

Courts look with favor on stipulations 
designed to simplify, shorten, or settle 
litigation and save cost to the parties, and 

such practice will be encouraged. Rural 

§ 1-197. Of law. 
Cited in Baker v. Malan Constr. Corp., 

255, N.2Gi302, 121)S. EF: (2d) 731 (1961). 

§ 1-198. Of fact. 
Error to Submit Issue, etc.— 
In accord with 1st paragraph in original. 

See Jenkins v. Trantham, 244 N. C. 422, 

94S E (2d) 311 (1956). 
Material Fact.—An issue of fact arises 

upon the pleadings whenever a material 

§ 1-200. Form and preparation. 

This section is mandatory. It is the duty 
of the judge, either of his own motion or 
at the suggestion of counsel, to submit 

such tssues as are necessary to settle the 

material controversies arising on the plead- 

Plumbing & Heating, Inc. v. H. C. Jones 

Constr. Co., 268 N.C. 23, 149 S.E.2d 625 
(1966). 
Although the parties may not agree upon 

iinproper issues they may, by stipulation or 
judicial admission, establish any material 
fact which has been in controversy between 
them, and thereby eliminate the necessity of 
submitting an issue to the jury with refer- 

ence to it. Rural Plumbing & Heating, 
Inc vee HAC mMyoness Constr Come cose. 
23, 149 S.E.2d 625 (1966). 

But stipulations do not dispense with 
necessity that pleadings support proof. 

Rural Plumbing & Heating, Inc. v. H. C. 
Jones Constr. Co., 268 N.C. 23, 149 S.E.2d 
625 (1966). 

The pleadings must support the judg- 
ment, which may not be based on facts not 

alleged in the complaint and entirely in- 
consistent with it. Rural Plumbing & Heat- 
ing. shine: vi -H.) C., Jones1ConstminCo.2 266 
N.C. 23, 149 S.E.2d 625 (1966). 
When the facts constituting a waiver do 

not appear in the pleadings, the party rely- 
ing thereon must specially plead the de- 
fense, and it must be pleaded with cer- 
tainty and particularity and established by 

the greater weight of the evidence. Rural 
Plumbing & Heating, Inc. v. H. C. Jones 
Constr. Co., 268 N.C. 23, 149 S.E.2d 625 
(1966). 

Stated in Jenkins v. Trantham, 244 N. 

C. 422, 94 S. E. (2d) 311 (1956); General 
Tire & Rubber Co. vy. Distributors, Inc., 

253 N. C. 459. 117 S. E. (2d) 479 (1960); 
Michael Flynn Mfg. Co. v. J. L. Coe 
Constr., Co. tInc,, 7259) Nui: 640 sist SiH. 

(2d) 487 (1963). 

fact is maintained by one party and con- 
troverted by the other. A material fact is 

one which constitutes a part of the plain- 
tiff’s cause of action or the defendant’s de- 
fense. In the Matter of Wallace, 267 N.C. 
204, 147 S.E.2d 922 (1966). 

ings. Wheeler v. Wheeler, 239 N. C. 646, 
80 S. E. (2d) 755 (1954): Nebel v. Nebel, 
241 N.C. 491, 85 S. E. (2d) 876 (1955). 
See Coulbourn v. Armstrong, 243 N C, 

663, 91 S. E. (2d) 912 (1956); General Tire 
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& Rubber Co. v. Distributors, Inc., 253 N. 

Ce 459,117 Sei (2d). 479 2960); 
This section wmandatyo y in the require- 

ment that a. issue or issues ot fact raised 

by the pleadings shall be submitte1 to the 
jury Baxer v. Malan Constr. Corp., 255 

Ne Ge S027 21) Sa en(2d)er3 ie CLOG): 

And it is binding equally upon the court 

and upon counsel. Nebel v Nebel, 241 N. 

C. 491, 85 S. E. (2d) 876 (1955) 
It requires that the court submit such 

issues as are necessary to settle the ma- 
terial controversies arising on the plead- 

ings, including new matter alleged in the 

answer, so that the answers thereto will 

support a final judgment. Durham Lumber 

Co. v Wrenn-Wilson Constr Co., 249 N 
C. 680, 107°S E.. (2d) 538 (1959): 

But Only [ssues “Material to Be Tried” 
Are to Be Submitted.—Even though the 
facts relating to a particular issue are con- 

troverted in the pleadings, when such is- 

sue is not “material to be tried” under 

this section and is not determinative of the 

rights ot the parties, it is error to submit 

such issue. Henry Vann Co. v. Barefoot, 
249 N°) C, 220105 <S. (H.9(2d 9104) (1958). 

Issues arise upon the pleadings only and 

not upon the evidential facts. Darroch v. 

Johnson, 250 N. C. 307, 108 S. E. (2d) 
589 (1959). 

Ordinarily the form and number of 
issues in a civil action are left to the 

sound discretion of the judge, etc.— 
[In accord with Ist paragraph in original. 

See Durham Lumber Co. v. Wrenn- Wil- 
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son Constr. Co., 249 N. C. 680, 107 S. E. 
(2d) 538 (1959); General Tire & Rubber 

Co. v. Distributors, Inc., 253° N. €. 459, 
117 S. E. (2d) 479 (1960). 

When Sufficient.— 
In accord with 2nd paragraph in origi- 

nal. See Coulbourn v. Armstrong, 243 N. 
C. 663, 91 S. E. (2d) 912 (1956). 
The court need not submit issues in any 

particular form. If they are framed in such 
a way as to present the material matters 

in dispute and so as to enable each of the 

parties to have the full benefit of his con- 
tention before the jury and a fair chance to 

develop his case, and if, when answered, 

the issues are sufficient to determine the 
rights of the parties and to support the 
judgment, the requirement of this section 
is fully met. O’Briant v. O'’Briant, 239 

N. C. 101, 79 S. E. (2d) 252 (1953). 
Denial of Allegation of Wrongful Pos- 

session.—In an action to recover posses- 

sion of personalty, defendant’s denial of 
the allegation that she is in the wrongful 
possession raises an issue for the jury, 

since even though plaintiff be owner of the 
property, it does not follow that defend- 
ant 1s in the wrongful possession thereof. 
Coulbourn v. Armstrong, 243 N. C. 663, 91 
S. E. (2d) 912 (1956). 

Applied in Robertson v. Robertson, 255 
N. C. 581, 122 S. E. (2d) 385 (1961). 

Cited in Bowling v. Bowling, 252 N. 
C. 527,114 (S Eai{2d) 42287-(1960). eH v. 
Federal Life & Casualty Co., 252 N. C. 

649, 114 S. E. (2d) 648 (1960). 

ARTICLE 22. 

Verdict and Exceptions. 

§ 1-201. General and special. 

I. GENERAL CONSIDERATION. 

The language of this section is in ac- 
cord with the case of State v. Ewing, 108 
INICi755, 5 13' (S/H. dO (1891) andmismap-= 
proved as the better practice. State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 
Manner of Arriving at General Verdict. 

—In arriving at a general verdict, the 

jurors take the law as given by the court 
and apply the law to the facts as they find 
them to be, and reach a general conclusion, 
usually “guilty” or ‘not guilty.” State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

Form of Special Verdict. — Ordinarily, 

the form of a special verdict is a written 
recital of the jury’s findings of the ulti- 
mate material facts. State v. Ellis, 262 N.C. 
446, 187 S.E.2d 840 (1964). 

It was originally a requirement in this 

jurisdiction that the special verdict state 
that the jury finds the accused guilty if, in 
the opinion of the court upon the facts 
found, he is guilty, and not guilty if, in 

the opinion of the court, the facts found 
do not establish guilt. State v. Ellis, 262 
N.C. 446, 137 S.E.2d 840 (1964). 

A special verdict is in itself a verdict of 
guilty or not guilty, as the facts found in 
it do, or do not, constitute in law the of- 
fense charged. State v. Stewart, 91 N.C. 
566 (1884). The procedure outlined in 
State v. Love, 238 N.C. 283, 77 S.E.2d 501 
(1953), and cases tried in accordance with 
that procedure will not be held erroneous 
by reason of such procedure. State v. 

Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 
And Court May Enter Judgment There- 

on.—Upon the special verdict in a case, 
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the court should simply declare its opinion 
that the defendant is guilty or not guilty, 
and enter judgment accordingly. Indeed, 
the simple entry of judgment in favor of 
or against the defendant would be suffi- 
cient. It is plain and convenient, will pre- 
vent further conflict of decision, and should 
be observed. State v. Ellis, 262 N.C. 446, 
137 S.E.2d 840 (1964). 

If Material] Facts Are Found No Gen- 
eral Verdict Is Necessary.—Where there 
is a special verdict, finding the material 
facts, no general verdict of guilt or inno- 
cence is necessary. State v. Ellis, 262 N.C. 
446, 137 S.E.2d 840 (1964), citing State v. 

Ewing, 108 N.C. 755, 13 S.E. 10 (1891). 
But Special Verdict Must Find Sufficient 

Facts to Permit Conclusion upon Which 
Judgment Rests.—A special verdict must 
find sufficient facts to permit of the con- 

clusion of law upon which the judgment 
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rests. State v. Ellis, 262 N.C. 446, 137 
S.E.2d 840 (1964). 
A special verdict is defective if a material 

finding is omitted. State v. Ellis, 262 N.C. 
446, 137 S.E.2d 840 (1964). 

In a prosecution for willful nonsupport 
of an illegitimate child, a verdict upon the 
issues of paternity and nonsupport, if re- 
solved in favor of the State, is sufficient 
to support a judgment against defendant 
without a general verdict by the jury of 
guilty. This does not contravene the pro- 
visions of Art. I, §§ 11 and 13, of the Con- 
stitution of North Carolina, requiring trial 
and verdict by jury in criminal cases. 
State v. Ellis, 262 N.C. 446, 137 S.E.2d 
840 (1964). 

The verdict of the jury on the issues of 
paternity and nonsupport is in the nature 

of a special verdict. State v. Ellis, 262 N.C. 
446, 137 S.E.2d 840 (1964). 

§ 1-203. Character of, for different actions. 
Quoted in General Tire & Rubber Co. v. 

Distributors, Inc., 253 N. C. 459, 117 S. 
E. (2d) 479 (1960). 

§ 1-206. Objections and exceptions.—(a) If an exception is taken upon 
the trial, it must be reduced to writing at the time with so much of the evidence or 
subject matter as may be material to the exception taken; the same must be entered 

in the judge’s minutes and filed with the clerk as a part of the case upon appeal. 

(b) If there is error, either in the refusal of the judge to grant a prayer for in- 
structions, or in granting a prayer, or in his instructions generally, the same is 
deemed excepted to without the filing of any formal objections. 

(c) In any trial or hearing no exception need be taken to any ruling upon an 

objection to the admission of evidence, and no exception need be taken to any 

ruling sustaining an objection to the admission of evidence by the party against 

whom the ruling is made. Such overruling of an objection to the admission of 

evidence or such sustaining of an objection to the admission of evidence shall be 

deemed to imply an exception by the party against whom the ruling was made. 

(d) In any trial or hearing, without any objection being made to such question 

by any party or any exception thereto being taken, it shall be deemed that an ob- 

jection to each question propounded to a witness by the court or a juror has been 

duly made and overruled, and that an exception has been duly taken by each party 

to each such question, and in such case no objection or exception shall be neces- 

eary. (UC. © PF. s..230; Code, s. 412% Rev.,.s..554; C. 5.,'s. 590; 1949, c. 150; 

1953, ce. 57; 1965, c. 748.) 

I. OBJECTIONS AND EXCEP- 
TIONS GENERALLY. 

Editor’s Note.— 
The 1953 amendment rewrote the catch- 

line and added subsection (d). For brief 
comment on amendment, see 31 N. C. 

Law Rev. 400. 
The 1965 amendment rewrote subsec- 

tion (c). 
This section protects a litigant whose 

objection to the admission of evidence is 
overruled. It makes no provision for the 

protection of the adversary party who sits 

by and fails to except when an objection 

to evidence is sustained. Barger v. Krim- 

minger, 262 N.C. 596, 138 S.E.2d 207 

(1964). 

Section Does Not Obviate Necessity of 

Making Objection to Admission of Evi- 

dence.—This section provides that no ex- 

ception need be taken to any ruling upon 

an objection to the admission of evidence, 

but it does not do away with the necessity 

of making an objection to the ruling of the 
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court. Thus, if no objection is made to 
the ruling of the court in apt time, a 

party will be deemed to have waived his 
rights. State v. Howell, 239 N. C. 78, 79 

S. Ey (2d). 235 1(1953). 
Necessity for Setting Out and Number- 

ing Exceptions.—The provisions of this 
section, as amended by chapter 150, Ses- 

sion Laws of 1949, and by chapter 57, 
Session Laws of 1953, do not eliminate the 
necessity for setting out and numbering 

the exceptions relied upon in the state- 

ment of the case on appeal. Barnette v. 

Woody, 242 N. C. 424, 88 S. E. (2d) 223 
(1955). 
Exceptions Appearing Only in Assign- 

§ 1-207. Motion to set aside. 

Discretion of the Judge.— 
When no matter of law or legal infer- 

ence 1s involved, the granting or refusing 

a new trial upon all o. any one of the 1s- 

sues rests in the sound discretion of the 

trial judge. Muse v. Muse, 234 N. C. 205, 

66 S. E. (2d) 689 (1951). 
A motion to set aside the verdict as 

being contrary to the weight of the evi- 

dence 1s addressed .o the sound discretion 

of the presiding judge, and the court’s re- 

fusal of the motion will not be disturbed 
on appeal in the absence of a showing of 

abuse. Poniros v. Nello L. Teer Co., 236 
Ne C1442 727 See) “90195255 Erver & 
Sons, Inc. v. Francis, 242 N. C. 107, 86 

S. E. (2d) 790 (1955): 
A motion for a new trial upon the 

ground of nevly discovered evidence is 

addressed to the sound discretion of the 

trial court which is 10t reviewable in the 

absence of an abuse. State v. Dixon, 259 

No GC. 249, 1320'S. Es (2d)s333" (1963). 

The power of the court to set aside the 
verdict as a matter of discretion has always 

been inherent, and is necessary to the 

proper administration of justice. Selph v. 
Selph, 267 N.C. 635, 148 S.E.2d 574 (1966). 

The trial judge has the discretionary 
power to set aside a verdict. when, in his 

opinion, it would work ‘njustice to let it 
stand; and if no question of law or legal 

inference is involved in the motion, his ac- 
tion in so doing is not subject to review on 

appeal in the absence of » clear abuse of 
discretion. Selph v. Selph, 267 N.C. 635, 
148 S.E.2d 574 (1966). 

It is not necessary to find the facts when 

the verdict is set aside as a matter of dis- 
cretion. Selph v. Selph, 267 N.C. 635, 148 

S.E.2d 574 (1966). 
Motion Must Be Made and Heard at 

Trial Term unless Parties Consent. — A 
motion to set aside a verdict because it is 
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ments of Error Not Considered on Appeal. 
—Assignments of error purporting to be 

supported by exceptions which appear no- 
where in the record except in the pur- 
ported assignments of error are ineffective 
and will not be considered on appeal. 
Cratch v. Taylor, 256 N. C. 462, 124 S. E. 

(2d) 124 (1962). 
Section Inapplicable to Facts of Case.— 

See State v. Jenkins, 234 N. C. 112, 66 
S. E (2d) 819 (1951) 

Stated in State v. Walker, 266 N.C. 269, 
145 S.E.2d 833 (1966). 

Cited in Conrad v. Conrad, 252 

412, 113 S. E. (2d) 912 (1960). 
Nee. 

against the greater weight of the evidence 
must be made and heard at the term (or 
session) at which the case is tried, unless 
the parties give their express or implied 
consent that it may be heard thereafter. 
Rouse v. Snead, 269 N.C. 623, 153 S.E.2d 

1 (1967). 
Consent to Signing of Judgment at Suc- 

ceeding Term Does Not Authorize Differ- 
ent Judgment.—Where a motion to set 
aside the verdict on ground it is contrary 
to the weight of evidence is made and 
denied at the trial term, agreement of the 
parties that the court could sign the judg- 
ment at the succeeding term does not au- 

thorize the court to grant a motion to set 

aside the verdict at the succeeding term. 
Rouse v. Snead, 269 N.C. 623, 153 S.E.2d 
1 (1967). 

Incorporation in Minutes of Verbal Or- 
der— Where the trial court, in the exer- 
cise of its discretion, enters an oral order 
during term and after hearing, setting 
aside the verdict on the ground that it was 
contrary to the greater weight of the evi- 
dence, the court has the power, in signing 

the minutes of the term some ten days 
thereafter and out of the county, to in- 

corporate in the minutes his verbal order. 
Stamey v. Seaboard Airline R.R., 268 N.C. 
206, 150 S.E.2d 193 (1966). 
Review of Action of Judge.—If the mo- 

tion to set aside a verdict is based upon 

exceptions taken during the trial, or upon 
circumstances which involve the legal va- 

lidity of the verdict, or the ruling is based 
upon the existence or nonexistence of legal 
authority to make it, the action of the 
court is subject to review. Southeastern 

Fire Ins. Co. v. Walton, 256 N. C. 345, 123 
S. E. (2d) 780 (1962). 

Setting Aside Verdict Where Plaintiff 
Moved for Voluntary Nonsuit..-Order set- 
ting aside the verdict is subject to review 
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when the reason assigned therefor is that 
plaintiff “moved for judgment of voluntary 

nonsuit before the verdict of the jury was 

rendered.” But no error was committed in 

setting aside the verdict, for plaintiff had 

taken a nonsuit before the verdict was ren- 

dered, the case was at ar end, and the 

court had no authority to accept or imple- 
ment the purported verdict Southeastern 

Fire Ins. Co. v. Walton, 256 N. C. 345, 123 
S. E. (2d) 780 (1962). 
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Effect of Setting Aside Verdict.—Once 
the verdict was set aside the status of the 
case upon the docket was the same as if 
it had never been tried. Thereupon, the 
plaintiff had the right to enter its volun- 
tary nonsuit. Southeastern Fire Ins. Co. 
v. Walton, 256 N. C. 34a, 123 S. E. (2d) 
780 (1962). 

SUBCHAPTER VITI. JUDGMENT. 

ARTICLE 23. 

Judgment. 
§ 1-208. Defined. 

Definition of Interlocutory Order.— 
A judgment is interlocutory when sub- 

ject to change by the court, during the 
pendency of the action, to meet the exi- 
gencies of the case. Skidmore v. Austin, 
261 N.C. 713, 136 S.E.2d 99 (1964). 

It is not proper to enter a partial judg- 

ment on the pleadings for a part of a liti- 
gant’s claim, leaving controverted issues 
of fact relating to other parts of such 
claim open for subsequent trial Erickson 

Vi otanling, cd) Ne GamO43. a eee (ed) 
384 (1952). 

§ 1-209. Judgments authorized to be entered by clerk; sale of prop- 
erty; continuance pending sale; writs of assistance and possession. 

An Enabling Act.— 
In accord with Ist paragraph in origi- 

nal. See Rich v. Norfolk Southern Ry. 
Cpeet44 Ns (1755.02 S. E.. (2d) 768 
(1956). 

Tax Foreclosure Proceedings.—To put 
at rest any question as to the power of 

the clerk in tax foreclosure proceedings, 

the 1929 legislature gave clerks of the su- 
perior court express authority, except 

where answer was filed raising issues of 
fact, to make all orders necessary to con- 

summate the foreclosure. The substance of 

this statute now appears as the last para- 

graph of this section. Travis v. Johnston, 
244 N C713, 95 S EK. (2d) 94 (1956) 

Default Judgment May Be Entered in 

Action for Breach of Contract to Pay Sum. 
—The authority conferred upon clerks of 
superior courts by § 1-211 and this section 
includes authority to enter judgment by 
default final when the complaint sets forth 
a cause of action for the breach of an ex- 
press or implied contract to pay, absolutely 
or upon a contingency, a sum or sums of 
money fixed by the terms of the contract, 
or capable of being ascertained therefrom 
by computation. Freeman v. Hardee’s Food 

Sys., Inc., 267 N.C. 56, 147 S.E.2d 590 
(1966). 

Judgment of Voluntary Nonsuit.— 
A judgment of voluntary nonsuit may be 

entered before the clerk of superior court 
at anytime, or before the judge at term. 

In re Burton, 257 N. C. 534, 126 S. E. (2d) 
581 (1962). 

Judgment Entered without Authority, 
etc.— 

When a clerk of superior court, without 
statutory authority, enters a judgment by 
default final, it is subject to attack by mo- 
tion in the cause and will be vacated. Free- 
man v. Hardee’s Food Sys., Inc., 267 N.C. 

56, 147 S.E.2d 590 (1966). 
Where Complaint Does Not Allege Suf- 

ficient Facts—The clerk’s judgment by de- 
fault final should be vacated if the com- 
plaint does not allege facts sufficient to 
constitute a basis therefor. Freeman v. 
Hardee’s Food Sys., Inc., 267 N.C. 56, 147 
S.E.2d 590 (1966). 

Consent Judgment May Be Set Aside for 
Fraud, Mistake or Lack of Consent.— 
Where parties solemnly consent that a cer- 
tain judgment shall be entered on the rec- 
ord, it cannot be changed or altered, or set 
aside without the consent of the parties to 
it, unless it appears, upon proper allegation 

and proof and a finding of the court, that 
it was obtained by fraud or mutual mis- 
take, or that consent was not in fact given. 

Overton v. Overton, 259 N. C. 31, 129 S. 
E. (2d) 593 (1963). 

But Entire Judgment Must Be Set 
Aside.—It is a general rule that in a case 
where a consent judgment may be set 

aside for cause, it must be set aside in its 

entirety. Overton v. Overton, 259 N. C. 
31, 129 S. E. (2d) 593 (1963), 
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The court has the power to set aside a 

consent judgment, as a whole, but not to 
eliminate from it that part which affects 
some of the parties only. Overton v. Over- 
tons) 259 NPG) St, 11297 SE (2d)'1593 

(1963). 
Lack of Consent Renders Judgment 

Void.—The power of the court to sign a 
consent judgment depends upon the un- 
qualified consent of the parties thereto and 

the judgment is void if such consent does 

not exist at the time the court sanctions or 

approves the agreement of the parties and 
promulgates it as a judginent. Overton v. 

Overton, 259 N. C. 31, 129 S. E. (2d) 593 

(1963). 
And Inoperative in Its Entirety.—A con- 

sent judgment rendered without the con- 

sent of a party will be helc inoperative in 
its entirety. Overton v. Overton, 259 N. 
G31,7129 S..E.. (2d) 593 (196%) 
And It Will Be Vacated without Show- 

ing of Meritorious Defense.—When a pur- 
ported consent judgment is void for want 

of consent of one of the parties, such 
party is not required to show a meritorious 

defense in order to vacate the void judg- 
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ment. Overton v. Overton, 259 N. C. 31, 
129 S. E. (2d) 593 (1963). 

Findings on Consent Supported by Evi- 
dence Are Binding.—When a party to an 
action denies that he gave his consent to 
the judgment as entered, the proper pro- 
cedure is by motion in the cause. And 
when the question is raised, the court, up- 
on motion, will determine the question. 
The findings of fact mad. by the trial 
judge in making such determination, where 

there is some supporting evidence are final 
and binding on the Supreme Court. Over- 
ton v. Overton, 259 N. C. 31, 129 S. E. 

(2d) 593 (1963). 
Applied in Schlagel v. Schlagel, 253 N. 

C.-787, 117 S. E. (2d) 8290810619. 
Cited in Pate v. R. L. Pittman Hos- 

pital, Inc., 234. N: C. 637, .689S. -E (2d) 
288 (1951); Boone v Sparrow, 235 N. 

C. 396, 70 S. E. (2d) 204 (1952); Morris 
v. Wilkins, 241 N. C. 507, 85 S. E. (2d) 
892 (1955); Keith Tractor & Implement 

Co. v. McLamb, 252 N. C. 760, 114 S. E. 
(2d) 668 (1960); Scott v. Scott, 259 N. C. 

642, 131 S. E. (2d) 478 (1963). 

§ 1-209.1. Petitioner who abandons condemnation proceeding 

taxed with fee for respondent’s attorney.—In all condemnation proceed- 

ings authorized by G. S. 40-2 or by any other statute, the clerks of the superior 

courts are authorized to fix and tax the petitioner with a reasonable fee for re- 

spondent’s attorney in cases in which the petitioner takes or submits to a volun- 
tary nonsuit or otherwise abandons the proceeding. (1957, c. 400, s. 1.) 

Cited in North Carolina State Highway 
Comm’n v. York Industrial Center, Inc., 
263 N.C. 230, 139 S.E.2d 253 (1964). 

§ 1-209.2. Voluntary nonsuit by petitioner in condemnation pro- 
ceeding.—The petitioner in all condemnation proceedings authorized by G. S. 
40-2 or by any other statute is authorized and allowed to take a voluntary nonsuit. 

(1957 c. 400, s. 2.) 

Right to Take Nonsuit Recognized Prior 

to Enactment of Section.—The right of a 
petitioner in a condemnation proceeding 

to submit to a voluntary nonsuit, at any 

time prior to the vesting of title in con- 

This section does not permit condemnor 

to avoid payment of compensation by 

taking a nonsuit after title to the property 
has vested in condemnor. North Carolina 

State Highway Comm’n y. York [ndustrial 

demnor, had been judicially recognized 
prior to the enactment of this section. 

North Carolina State Highway Comm'n 
v. York Industrial Center, Inc., 263 N.C. 
230, 139 S.E.2d 253 (1964). 

§ 1-211. By default final. 
6. In actions to remove cloud from title to real estate. (C. C. P., s. 217; 1869- 

70, c. 193, s. 4, 1870-1, c. 42; Code, ss. 385, 390; Rev., s. 556; 1919, c. 26; C. 

S3,-s. 595.°1929.'c: 66/1961; °c. 295.) 
I. IN GENERAL. 

Editor’s Note.—The 1961 amendment 
added subsection 6. As the rest of the 

Center, Inc., 263 N.C. 230, 139 S.E.2d 253 

(1964). 

A. Failure to File Answer. 

Cited in White v Southard. 236 N. C. 

367, 72 S. E. (2d) 756 (1952); Keith 

section was not affected by the amend- 

ment it is not set out. 

Tractor & Implement Co. v. McLamb, 252 

N. C. 760, 114 S. E. (2d) 668 (1960). 
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B. The Complaint. 

Complaint Must Allege Sufficient Facts. 
—The clerk’s judgment by default final 
should be vacated if the complaint does not 
allege facts sufficient to constitute a basis 
therefor. Freeman v. Hardee’s Food Sys., 
Inc., 267 N.C. 56, 147 S.E.2d 590 (1966), 

Verification of Complaint Essential. — 
Default judgments on an obligation spe- 

cific in amount or to be ascertained by in- 

quiry can only be rendered when the 

complaint has been duly verified. Pruitt 
v. Taylor, 247 N. C. 380, 100 S. E. (2d) 
841 (1957). 

Breach of Contract.— 

The authority conferred upon clerks of 
superior courts by § 1-209 and this section 
includes authority to enter judgment by 
default final when the complaint sets forth 
a cause of action for the breach of an ex- 
press or implied contract to pay, absolutely 

or upon a contingency, a sum or sums of 
money fixed by the terms of the contract, or 
capable of being ascertained therefrom by 
computation Freeman v. Hardee’s Food 
Sys., Inc., 267 N.C. 56, 147 S.E.2d 590 
(1966). 

Il. NATURE AND ESSENTIALS. 

B. Service of Summons. 

Appearance to Set Aside Judgment 
for Want of Service. — Defendant’s ap- 
pearance 1n connection with her motion to 

set aside a default judgment on the ground 
of want of service does not validate the 
void judgment. Harrington v. Rice, 245 
N. C. 640, 97 S. E. (2d) 240 (1957). 

IV. REAL PROPERTY. 

In actions for the recovery or possession 
of rea) property, if the defendant fails to 
file the required bond, and is not excused 
under § 1-112, the plaintiff is entitled to 

judgment by default final as to title and 

possession. By this section the clerk 1s 

authorized to enter such judgment. Morris 
v. Wilkins, 241 N. C, 507, 85 S. E. (2d) 
892 (1955). 

Judgment Declaring Trust.—The clerk 
of the superior court has no jurisdiction to 

enter a judgment by default final declaring 

a trust in favor of the plaintiff in real 
property. Deans v. Deans, 241 N. C. 1, 
84 S. E. (2d) 321 (1954). 
Where Plaintiff Has Taken Possession 

of Land by Unauthorized Entry after 
Commencement of Action.—In an action 
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for the recovery or possession of real 

property a plaintiff is not entitled to the 

summary relief of judgment by default fi- 
nal ordinarily available upon defendant’s 

failure to give the defense bond prescribed 
by § 1-111 when plaintiff takes possession 

of the lands in controversy or any sub- 
stantial portion thereof by unauthorized 
entry after commencement of the action 

unless and until he first restores the status 
quo in respect of possession existing as of 
the date of the commencement of the ac- 
tion. Morris v. Wilkins, 241 N. C. 507, 
85 S. E. (2d) 892 (1955). 

Bond Not Required Where Defendant 
Not in Actual Possession.—In an action 
for damages for trespass upon realty in 

which there is no allegation to the effect 
that the defendant is in actual possession 

of the property or any part thereof, the 

defendant is not required to post bond be- 

fore answering, as required by subsection 
4 of this section. Wilson v. Chandler, 238 

Ne C. 401) 78 SJE. (2d)y2155. (1953). 

VI. SETTING ASIDE. 

Meritorious Defense.— 
A meritorious defense is not essential 

or relevant on motion to set aside a de- 

fault judgment for want of jurisdiction for 
lack of service. Harrington v Rice, 245 N. 
C. 640, 97 S. E. (2d) 239 (1957). 
The proper procedure to attack a judg- 

ment by default as void for nonservice of 
summons in contradiction of regular re- 

turn of summons of record is by motion 

in the cause. Harrington v. Rice, 245 N. 

Ce 6405" 977 SB. (2d) 239) 9 tu57 eas 
to proof of nonservice of summons, see 
note to § 1-592. 

Judgment Entered without Authority.— 
When a clerk of superior court, without 
statutory authority, enters a judgment by 

default final, it is subject to attack by 
motion in the cause and will be vacated. 
Freedman v. Hardee’s Food Sys., Inc., 
267 N.C. 56, 147 S.E.2d 590 (1966). 
Judgment on Unverified Complaint. — 

Subsection 1 applies to a cause of action 

for the breach of an express or implied 
contract to pay a sum of money fixed by 

the terms of the contract. A judgment by 

default final in that kind of suit, on an 
unverified complaint, is irregular and will 
be set aside on motion made in apt time 
and on a proper show of merits. Walker 
Vv. sotory, 262... N.C.) 707.5 138 5. E.2dm5a5 

(1964). 

§ 1-212. By default and inquiry.—in all other actions, except those 
menticned in § 1-211, when the defendant fails to answer and upon a like proof, 
judgment by default and inquiry may be had, and inquiry shall be executed at 
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the next succeeding term. If the taking of an intricate or long account is nec- 
essary to execute properly the inquiry, the court, at the return term, may order 
the account to be taken by the clerk of the court or some other fit person, and 
the referee shall make his report at the next succeeding term; in all other cases 
except small claims under article 43A of this chapter the injury shall be executed by 
a jury, unless by consent the court is to try the facts as well as the law. (Code, 
SAS86 ss Rev..06. 557i CAS asmovorulyOswCmA Ga. sault)) 

Editor’s Note. — The 1963 amendment 

inserted near the end of the section the 

words “except small claims under article 

43A of this chapter.” 

Nature in General.— 
In accord with 4th paragraph in original. 

See Morton v. Blue Ridge Ins. Co., 255 N. 
Cz 260 de tose ClO) el ONGLOOIT 

Defendants’ failure to answer admits 
only the averments in the complaint and 
does not preclude them from showing that 
such averments are insufficient to warrant 

recovery. Morton v. Blue Ridge Ins. Co., 
955) Nae. 5G00 lel monte (ed) mil om LOG.) = 

Averments Sufficient to State Cause of 
Action Are Sufficient to Support Judg- 
ment.—Facts stated in the complaint which 
sre sufficient to constitute a cause of ac- 

tion are therefore sufficient to support a 
judgment by default and inquiry. Morton 
v. Blue Ridge Ins. Co., 255 N. C. 360, 121 
Saku 2G) ealOm Loon E 

But If Complaint Is Insufficient Judg- 
ment May Be Vacated.—Defendants are 
entitled to have the judgment vacated if 

the facts set out in the complaint should 
be determined to be insufficient to consti- 
tute a cause of action, as there would then 

be no basis upon which the default judg- 
ment could be predicated. Morton v. Blue 

Ridge Ins. Go. 2555 Na @ 2360 ie SL 
(2d) 716 (1961). 

Judgment Not Precluded by Petition 

Seeking Limitation of Liability—In an 
action for damages arising out of a boat 
collision on a lake, defendant’s filing of a 
petition in admiralty seeking a limitation 
of liability (46 U.S.C. § 183 et seq.) is not 
a motion within the purview of § 1-125, 
and does not preclude the clerk from 
entering a judgment by default and in- 
quiry under this section for failure of de- 
fendant to answer or demur within the 
time limited. Potts v. Howser, 267 N.C. 
484, 148 S.E.2d 836 (1966). 

Nor by Motion for Extension of Time. 
—Motion for extension of time in which 

to demur or plead is not a motion required 
by statute to be made prior to the filing 
of answer within the purview of § 1-125, 
and upon denying such motion the clerk 
is authorized to enter judgment by default 
for failure of defendant to demur or 
answer within the time limited. Potts v. 
Howser, 267 N.C. 484, 148 S.E.2d 836 
(1966). 

There is no requirement that the clerk 
should immediately sign a judgment by de- 
fault and inquiry for failure by defendant 
to appear and demur or plead, when the 
time to demur or plead has expired. Potts 
v. Howser, 267 N.C. 484, 148 S.E.2d 836 
(1966). 

Only Amount of Damages Is Left Open 
for Inquiry.—When the judgment by de- 
fault and inquiry has established plaintiff’s 
cause of action as alleged in his complaint, 

the plaintiff is entitled to such damages 

as flow from or arise out of said cause of 
action. Only the amount of these damages, 
to be ascertained by a jury, is left open 

for inquiry. Wilson yv. Chandler, 238 N. 
C..401, 78 S.. E.. (2d) 155, (1953) +). Denny 
v. Coleman, 245 N. C. 90, 95 S. E. (2d) 
Bde (1956). 

A defendant is entitled to a trial on in- 
quiry before a jury on the issue of dam- 
ages. Potts v. Howser, 267 N.C. 484, 148 
S.E.2d 836 (1966). 

In the trial of the question of damages, 
the defaulting defendant has the right to 
be heard and participate. He may, if he 
can, reduce the amount of damages to 
nominal damages. Potts v. Howser, 267 
N.C. 484, 148 S.F.2d 836 (1966). 

Stated in Rich v. Norfolk Southern Ry. 
Co, 2440 Ni oC. (175, 002) Sacks Kod) 276s 
(1956). 

Cited in Pate v. R. L. Pittman Hos- 
pital, ine, 234 Ni C.’ 637, GSS. Re (eq) 
288 (1951); White v. Southard, 236 N. 
C. 367, 72 S. E. (2d) 756 (1952); Deans 
vy. Deans, 241 N. C. 1, 84 S. E. (2d). 321 

(1954). 

§ 1-213. By default for defendant.—If the answer contains a statement 
of new matter constituting a counterclaim, and the plaintiff fails to reply or de- 
mur thereto, the defendant may move for such judgment as he is entitled to upon 
such statement; and if the case requires it, ar order for an inquiry of damages 
by a jury may be made; provided, no jury will be required in small claims under 
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article 43A of this chapter. (C. C. P., s. 106; Code, s. 249; Rev., s. 558; C. S., s. 
597: 1963, c. 468, s. 2.) 

Editor’s Note.— 
The 1963 amendment added the proviso 

at the end of this section. 

Cited in White v. Southard, 236 N. C. 
367, 72 S. E. (2d) 756 (1952). 

§ 1-214. Judgment by default where no answer filed; record; force; 
docket. 
When Answer Has Been Filed, etc.— 
In accord with original. See White v. 

after he signed a judgment by default, 
such judgment, upon proper motion in the 

Southard, 236 N. C. 367, 72 S. E. (2d) cause, should be set aside. White v. 

756 (1952). Southard,’ 236 N. C.°367, 72 S. E. (2d) 
When the clerk cannot determine 756 (1952). 

whether an answer was filed before or 

§ 1-217.2. Judgments by default to remove cloud from title to real 
estate validated.—In every case where prior to the lst day of April, 1956, a 
judgment by default final has been entered by the clerk of the superior court of 
any county in this State in an action to remove cloud from title to real estate the 
said judgment is hereby to all intents and purposes validated, and said judgment 
is hereby declared to be regular, proper and a lawful judgment in all respects ac- 
cording to the provisions of same. (1961, c. 628.) 

$ 1-218. Rendered in vacation. 

Applied in Parmele v. Eaton, 240 N. 
Cns5a9,-63 Si) Ee (2d)0937(1954): 

§ 1-219. On frivolous pleading. 
Cited in Morgan v. High Penn Oil 

Chive 36 NS CigGib vis 7Si EU (2d)) 477 
(1952). 

§ 1-220. Mistake, surprise, excusable neglect. 

I. IN GENERAL. 

Editor’s Note.— 
For note on vacation of judgment be 

cause of surprise or excusable neglect. 

see 31 N. C. Law Rev. 324. For note on 
estoppel by judgment, see 41 N. C. Law 

Rev. 267. 
For case law survey on trial practice, 

see 43 N.C.L. Rev. 938 (1965). 
Section Inapplicable Where Answer 

Filed of Record.—No judgment by de- 

fault, whether by default final or by de- 
fault and inquiry, may be entered so long 
as answer remains filed of record, regard- 

less of whether it was filed within time or 

not, and where the clerk cannot deter- 

mine whether answer was filed before or 

der setting aside the default judgment on 
proper motion will be upheld. In such in- 

after he signed the default judgment. his or- 
stances this section is not applicable and 

movant is not required to show excusable 

neglect and a meritorious defense. White 

v. Southard, 236 N. C. 367, 72 S. E. (2d) 

756 (1952) 
Motion Must Be Made within One Year. 

—A judgment may not be set aside under 

this section on the ground that the judg- 

ment was taken against movant through 

his mistake, surprise, or excusable neglect 

when the motion to set aside the judgment 

is not made until more than one year after 

its rendition. In re Will of Summerlin, 

255 N. C. 523, 122 S. E. (2d) 55 (1961). 

Excusable Neglect and Meritorious De- 

fense.— 
In accord with 1st paragraph in original. 

See Moore v. Deal, 239 N. C. 224, 79 S. 

E. (2d) 507 (1954); Greitzer v. Eastham, 

954 N. C. 752, 119 S. E. (2d) 884 (1961). 
In accord with 7th paragraph in origi- 

hal. See Pate'v.’ Ri L. Pittman Hos- 

pital, Inc., 234 N C. 637, 68 S. E. (2d) 

988 (1951); Stephens v. Childers, 236 N. 

C. 348. 72 S. E (2d) 849 (1952); Sanders 

v. Chavis, 243 N. C. 380, 90 S. E. (2d) 
749 (1956); Greitzer v. Eastham, 254 N. C. 
752, 119 S. E. (2d) 884 (1961); Milks v. 
Clark’s Greensboro, Inc., 260 N.C. 676, 133 

S.E.2d 517 (1963). 
The decisions of the Supreme Court are 

not altogether in harmony with respect to 
what constitutes excusable neglect. Shack- 

leford v. Taylor, 261 N.C. 640, 135 S.E.2d 

667 (1964). 
When a defendant employs reputable 
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counsel and gives him the facts constitut- 
ing his defense, and the lawyer has pre- 
pared and filed an answer, if a judgment 
is obtained due to the negligent failure of 
the attorney to appear and defend the 
cause when called for trial, the client may 
have the judgment set aside for surprise 

and excusable neglect within twelve 
months from the date of actual notice of 
the entry of the judgment. Gaster v. Good- 
win, 263 N.C. 441, 139 S.E.2d 716 (1965). 

Excusable Neglect Alone Is_ Insuffi- 

cient.— 
In accord with original. See Stephens 

v. Childers, 236 N. C. 348, 72 S. E. (2d) 

849 (1952). 

Meritorious Defense or Cause of Action 
Must Be Shown.— 

In accord with 1st paragraph in origi- 
nal. See Moore v. Deal, 239 N. C. 224, 79 

S. E. (2d) 507 (1954). 

Same—When Defendant Non Compos 
Mentis.— 

In accord with original. See Moore v. 
Superior Stone Co., 251 N. C. 69, 110 S. 
E. (2d) 459 (1959). 

Measure of Diligence Required.—In rul- 
ing on a motion to set aside a judgment 

for excusable neglect, the rule is that 
parties who have been duly served with 

summons are required to give to their 

defense that amount of attention which a 
man of ordinary prudence usually gives 

to his important business. Pate v. R. L. 
Pittman, /Hospital wl ne.mcsc4a Nee mos 7, 

68 S. E. (2d) 288 (1951); Jones v. States- 
ville [ce & Fuel Co., Inc., 259 N. C. 206, 
130 S. E. (2d) 324 (1963). 

The standard of care required of the 

litigant is that which a man of ordinary 

prudence usually bestows on his important 

business. Moore v. Deal, 239 N. C. 224, 

79 S. E.. (2d) 507 (1954). 

Insurance Carrier’s Notice of Action 
against Insured Immaterial. — The fact 
that a liability insurance carrier had re- 
ceived no notice, prior to judgment, of the 
institution. and pendency of an action 

against its insured, was held irrelevant in 

determining whether the judgment should 

be set aside on the ground of surprise or 
excusable neglect. Swain v. Nationwide 
InsaiCo;, 2530N, C120) ,116-Sarkee (3d) 
482 (1960), citing Sanders v. Chavis, 243 
N. C. 380, 90 S. E. (2d) 749 (1956). 

Effect of Payment of Judgment. — 
Where defendant pays a judgment obtained 

against him upon inquiry after default, 
but pays the judgment under protest upon 

the advice of his attorney upon execution 
issued upon the judgment, such payment 
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is involuntary and does not constitute such 
laches as will preclude or estop him from 

moving to set aside the judgment under 

this section. Moore v. Deal, 239 N. C. 224, 
79 S. E. (2d) 507 (1954). 

Applied in Jones v. Brinson, 238 N. C. 
506, 78 S. E. (2d) 334 (1953); Owen v. 
Gates, 241 N. C. 407, 85 S. E. (2d) 340 
(1955); Masters v. Dunstan, 256 N. C. 520, 
124 S. E. (2d) 574 (1962), commented on 
in 41 N. C. Law Rev. 267. 

Quoted in Chappell v. Stallings, 237 N. 
Cc 1s 4 nomen (od) moedmGl ona): 

Cited in Rich v. Norfolk Southern Ry. 
Cosgic44a Na Cael 754892 me cd) me tos 

(1956); Carpenter v. Carpenter, 244 N. C. 

286, 93 S. E. (2d) 617 (1956); Pruett v. 
Pruett, 247 N. C. 13, 100 S. E. (2d) 296 

(1957); Grundler v. State of North Caro- 
lina, 183 F. Supp. 475 (1960); Stanley v. 
Brown, 261 N.C. 243, 134 S.E.2d 321 
(1964); Wheeler v. Thabit, 261 N.C. 479, 

135 S.E.2d 10 (1964); McDaniel v. Ford- 
ham, 264 N.C. 62, 140 S.E.2d 736 (1965). 

II. THE RELIEF. 

Conditions Precedent.—The conditions 
precedent to setting aside a judgment for 
surprise and excusable neglect are stated in 

Fellos v. Allen, 202 N. C. 375, 162 S. E. 
905 (1932). Gaster v. Goodwin, 259 N. C. 
676, 131 S. E. (2d) 363 (1963). 

Setting Aside Abandonment of Appeal. 
—A judge of the superior court has au- 
thority under this section to hear a mo- 
tion, made within the time allowed to 

serve case on appeal, to set aside an order 

theretofore entered in the action vacating 

the appeal entries and the abandonment 

of the appeal. State v. Grundler, 249 N. 
C. 399, 106 S. E. (2d) 488 (1959). 

III. APPLICATION OF PRIN- 
CIPLES. 

A. Neglect of Party. 

Standard of Care.—A litigant does not 
relieve himself of all imputations of negli- 
gence under all circumstances when he 

employs counsel, imparts to him all the 
facts concerning the defenses, files answer, 
and then lapses into inaction, relying solely 
on his attorney. The standard of care a 
litigant must observe with respect to his 
case has been repeatedly stated. The least 
that can be expected of a person having a 
suit in court is that he shall give it that 
amount of attention which a man of ordi- 
nary prudence usually gives to his impor- 
tant business. Gaster v. Goodwin, 259 N. 
C. 676. 131 S. E. (2d) 363 (1963). 

Knowledge or Notice.—Where a party 
knows or is chargeable with notice that 
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his attorney will be unable to conduct his 
case on account of the attorney’s depart- 
ure from the State, extended serious ill- 
ness, mental incompetency, or death, the 

party’s inaction will amount to inexcusable 
neglect. The holdings are otherwise where 

the attorney’s illness is sudden and tempo- 
rary Gaster v. Goodwin, 259 N. C. 676, 131 
S. E. (2d) 363 (1963). 

Under this section wife’s neglect to file 

answer, etc.— 

Findings to the effect that in an action 
against husband and wife arising out of 
business dealings between plaintiffs and 

the husband, the wife relied upon the hus- 

band’s assurance that he would handle 
the matter, and that the wife had a meri- 
torious defense to the action against her, 
were held sufficient to support the court’s 

order setting aside the judgment against 
her for surprise and excusable neglect un- 

der this section upon her motion made 
within one year of the rendition of judg- 

ment. Abernethy v. Nichols, 249 N. C. 
70, 105 S. E. (2d) 211 (1958). 

Neglect of Agent Imputed to Princi- 
pal.—Ord.narily the inexcusable neglect 

of a responsible agent will be imputed to 

the principal in a proceeding to set aside 

a judgment by default. Stephens v Chil- 

ders, 236 N C. 348, 72 S. E (2d) 849 
(1952); Greitzer v. Eastham, 254 N. C. 
752 119 S. E. (2d) 884 (1961): Jones v. 
Statesville [ce & Fuel Co., Inc., 259 N.C. 
206, 130 S. E. (2d) 324 (1963); Milks v. 

Clark’s Greensboro, Inc., 260 N.C. 676, 133 

S.E.2d 517 (1963) 
And Neglect of Wife Imputed to Hus- 

band.—Where the defendan* turned the 
suit papers over to his wife, and thereafter 
made no inquiry as to whether or not any- 

thing had been done with respect thereto, 

his wife’s neglect was imputable to him, 
and no excusable neglect was shown. Jones 

v. Statesville lce & Fuel Cu.. Inc., 259 N. 

C. 206. 130 S E. (2d) 324 (1963). 
Insurance Carrier’s Neglect Imputed to 

Insured.-- Where the insurance’ carrier 

has all the papers sent to it and un- 

dertakes with the knowledge and con- 

sent of insured to defendant a suit against 

insured, insurer is insured’s responsible 

agent and its neglect to file answer in 

time will be imputed to insured, and the 

court’s findings to the effect that insurer 

was guilty of neglect and that such neg- 

lect was inexcusable sustains judgment 

refusing to set aside the judgment by de- 

fault and inquiry. Stephens v_ Childers, 

236 N C. 348. 72 S. E (2d) 849 (1952). 

Defendant’s Conduct Not Judged by 

What Another Did.—Upon motion to set 
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aside default judgment for surprise and 
excusable neglect under this section, find- 
ings of fact as to conferences between a 
representative of defendant’s insurer and 

the attorney for plaintiff have no bearing 
upon defendant’s failure to defend the ac- 
tion and will be set aside, since defend- 
ant’s conduct must be judged by what he 
did and not what a person not a party to 
the action did. Sanders v. Chavis, 243 N. 
C. 380, 90 S. E. (2d) 749 (1956). 

B. Neglect of Counsel. 

Excusability of Neglect Is That of Liti- 
gant.—In considering the propriety of the 
order, entered on the hearing of defend- 
ant’s motion, to vacate default judgment, 

the excusability of the neglect on which 
relief is granted is that of the litigant, not 
that of the attorney. The neglect of the 

attorney, although inexcusable, may _ still 
be cause for relief. Brown v. Hale, 259 N. 
C. 480, 130 S. E. (2d) 868 (1963). 

Hence, neglect of attorney, although in- 

excusable, may still be cause for relief. 

Brown v. Hale, 259 N. C. 480, 130 S. E. 

(2d) 868 (1963). 

Gross Negligence of Attorney.— 
In accord with original. See Moore v. 

Dealsees Ow New G5204) 5 Om See (odor 

(1954). 

Where Reputable Counsel Employed.— 
In accord with 1st paragraph in original. 

See Brown v. Hale, 259 N. C. 480, 130 S. 

E. (2d) 868 (1963). 
Where the trial court found that defend- 

ant employed a reputable attorney licensed 

in this State to defend the suit against 

him, that defendant was constantly in 

communication with the attorney who as- 

sured him that he was taking care of the 

matter, that defendant had been guilty of 

no neglect, but that judgment was taken 

against him through the inexcusable neg- 

lect of his attorney, such findings, sup- 

ported by competent evidence, were held 

sufficiert to show excusable neglect on 

the part of the defendant. Moore v Deal, 

939 N C. 224, 79 S. E. (2d) 507 (1954). 

Where defendants, served with summons 

and complaint, delivered the suit papers to- 

gether with information concerning mat- 

ters relating to their defense to their in- 

surer, and the insurer forwarded the pa- 

pers to attorneys selected by it who were 

reputable attorneys duly licensed to prac- 

tice in the State, the neglect of the attor- 

neys to file answer within the time limited 

was not imputed to the defendants and 

the allowance of defendant’s motion under 

this section to set aside default judgment 

upon appropriate findings, including the 
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finding of a meritorious defense, was not 

disturbed on appeal. Brown v. Hale, 259 

N C. 480, 130 S. E. (2d) 868 (1963). 
When an attorney is licensed to practice 

in a state, it is a solemn declaration that 

he is possessed of character and sufficient 
legal learning to justify a person to em- 

ploy him as a lawyer. He is an officer of 
the court which should hold him to strict 
accountability for his negligence or mis- 

deeds, if he commits such. The client is 
not supposed to know the technical steps 
of a lawsuit. Where he employs counsel 
and communicates the merits of his case 

to such counsel, and the counsel is negli- 

gent, it is excusable on the part of the 

client, who may reasonably rely upon the 

counsel’s doing what may be necessary on 

his behalf. Brown v. Hale, 259 N. C. 480, 

130 S. E. (2d) 868 (1963). 

When a client has employed a reputable 

attorney of good standing, licensed to 

practice in this State, has put him in pos- 
session of the facts constituting the de- 

fense, and the lawyer has prepared and 
filed an answer, if a judgment is obtained 
for the negligent failure of the attorney to 
appear and defend the cause when called 

for trial, the client may have the judgment 

set aside for surprise and excusable neg- 
lect. Gaster v. Goodwin, 259 N. C. 676, 
131 S. E. (2d) 363 (1963). 

Where Negligence of Attorney Attribu- 
table to Party.— 

If the defendant turns a legal matter 
over to an attorney upon the latter’s assur- 
ance that he will handle the matter, and 
then the defendant does nothing further 

about it, such neglect will be inexcusable. 
Jones v. Statesville Ice & Fuel Co., Inc., 
259 N. C. 206, 130 S. E. (2d) 324 (1963). 

Where Negligence of Attorney Not At- 

tributable to Party. — Where the negli- 

gence is that of the attorney, and the 

chent against whom the judgment by de- 
fault is taken has exercised proper care, 

the client is not ordinarily chargeable with 
the negligence of his attorney. Moore v. 

WOOW, inc., 250 N. C. 695, 110 °5."E. 
(2d) 311 (1959). 
Where the failure to file an answer was 

due to the excusable neglect of the attor- 
ney employed in apt time by the defend- 

ants, and since the defendants made such 

attorney aware of their defense to the ac- 

tion, any failure or neglect of the attorney 
to file the answer could not be attributable 

to the defendants. Brown v. Hale, 259 N. 
C. 480, 130 S. E. (2d) 868 (1963). 

Where a defendant engages an attorney 

and thereafter diligently confers with the 

attorney and generally tries.to keep in- 
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formed as to the proceedings, the negli- 
gence of the attorney will noi be imputed 
to the defendant. Jones v. Statesville Ice 
&) Puel-Go., ncss259s Ne Ga 2069180) Sa Es 
(2d) 324 (1963). 

An attorney’s neglect to file a plea is a 
surprise on the client, whose failure to 
examine the record to ascertain that it has 
been filed is an excusable neglect. Brown 
v. Hale, 259 N. C. 480, 130 S. E. (2d) 868 
(1963). 

IV. PLEADING AND PRACTICE. 

Failure of Judge to State the Facts 
Found.— 

In accord with 2nd paragraph in orig- 

inal. See Sprinkle v. Sprinkle, 241 N. C. 
713, 86 S. E. (2d) 422 (1955). 

Discretion of Judge, etc.— 
Whether the facts found constitute ex- 

cusable neglect is a conclusion of law re- 
viewable on appeal. But if there is excusa- 
ble neglect, whether the judge shall then 
set aside the judgment or not rests “in his 

discretion,” from which an appeal lies 

only when there has been a clear abuse of 
such discretion. The discretionary power 
only exists when excusable neglect has 
been shown. State v. Grundler, 251 N. C. 
177,111 S..E..(2d) 1 (1959). 

A broadside assignment of error to the 

court’s “findings of fact and conclusions 
of law as set out in said judgment” brings 

up only the question whether the facts 

found support the judgment, and where 

the judge below found as facts that the 
plaintiff failed to establish either (1) mis- 
take, surprise, inadvertence, or excusable 

neglect, or (2) that he had a meritorious 

defense within the purview of this sec- 
tion, these findings support the judgment. 

Dillingham v. Blue Ridge Motors, 234 N. 
C. 171, 66 S. E. (2d) 641 (1951). 

Findings of Trial Court Conclusive.— 
In accord with 1st paragraph in origi- 

nal. See Hertford Livestock & Supply 
Co. v. Roberson, 245 N. C. 588, 96 S. E. 
(2d) 734 (1957); State v. Grundler, 251 

Neo Cod?7r1106 Sie (2d)e. (1059). 

Findings Supporting Denial of Motion 
to Set Aside Default Judgment. — Where 
the evidence is sufficient to support the 

court’s finding that plaintiff administrator 
did nothing to hinder, delay or interfere 
with the defendant in the defense of the 
action, and that defendant’s failure to de- 
fend the action or notify hjs insurer to do 
so was inexcusable, the findings support 

the denial of defendant’s motion under this 
section to set aside the default judgment, 
notwithstanding that the court’s finding 
that the evidence of both parties tended to 
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show that plaintiff advised defendant to 
contact his insurance agent was errone- 
ous in that only plaintiff's evidence tended 
to support such finding. Sanders v. Chavis, 
243 N. C. 380, 90 S E. (2d) 749 (1956). 

Denial of Motion Not Res Judicata. — 
The fact that a motion to set aside a de- 
fanlt judgment is denied for want of evi- 
dence of a meritorious defense is not res 

§ 1-221. Stands until reversed. 
A judgment regular upon the face ot 

the record is presumed to be valid until 
the contrary is shown in a proper pro- 

ceeding. Shaver v. Shaver, 248 N. C. 113, 
102.5. &.. (2d) 791 °( 1958). 
And May Be Attacked Only by Motion 

of Party or Privy.—A judgment which 1s 
regular upon the face of the record but 
irregular in fact requires evidence aliunde 
for impeachment and is voidable and not 
void, and ordinarily may be attacked only 

by motion in the cause made by a party 

to the action or persons in privity with a 

party, and strangers to the judgment or 

§ 1-222. For and against whom 

A pleading should contain allegations of 

ultimate relevant facts, not evidential 

facts. Greene y. Charlotte Chemical Lab- 

oratories, Inc., 254 N. C. 680, 120 S. E. 

(2d) 82 (1961). 

But Contract Need Not Be Set Out in 

Full.—Even in a suit on a contract, the 

contract need not be set out in full in the 

pleadings. Greene v. Charlotte Chemical 

Laboratories, Inc., 254 N. C. 680, 120 5. 

E. (2d) 82 (1961). 

Primary and Secondary Liability.— 

The entry of judgment fixing primary 

and secondary liability as between joint 

tort-feasors is sanctioned by this section. 

Greene vy. Charlotte Chemical Laborator- 

ies, Inc., 254 N. C. 680, 120 S. E. (2d) 82 

(1961). 
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judicata and does not preclude a_ subse- 
quent motion to set aside the default judg- 
ment on the same ground, when on the 
second motion movant introduces evidence 

of a meritorious defense which evidence 

was not available at the time of the hear- 

ing on the prior motion Moore _ v. 

WOOW, Inc., 250 N. C. 695, 110 S,_E. 
(2d) 311 (1959). 

intermeddlers who have no justiciable 
grievance should not be permitted to as- 

sail the judgment. Shaver v. Shaver, 248 

N,. CG. 113,102 SB Cody 7oF @luge.. 
And Trial Court May Not Initiate Pro- 

ceedings on Its Own Motion.—The trial 
court is without power, statutory or in- 

herent, to initiate on its own motion pro- 

ceedings to vacate an irregular voidable 

judgment after the lapse of the term at 

which it was written. Shaver v. Shaver, 

248 N. GC, 113, 102.S) E.ie(2d) 791, (1958). 
Quoted in D & W, Inc. v. City of Char- 

lotte, 268 N.C. 720, 152 S.E.2d 199 (1966). 

given; failure to prosecute. 
Cross Complaint Allowed—Conformity 

to Original Complaint Required.— 
In accord with 2nd paragraph in origi- 

nal. See Morgan v. Brooks, 241 N. C, 

527, 85 S. E. (2d) 869 (1955); Bell v. 

Lacey, 248 N. C. 703, 104 S. E. (2d) 833 

(1958). 
Dismissal “as of Nensuit”.— 

Where plaintiff fails to appear when his 

case is called for trial pursuant to the cal- 

endar, or refuses to go to trial after being 

ordered to proceed, the court can dismiss 

the cause “as of nonsuit” after plaintiff has 

been called and fails to prosecute his suit. 

Stanley v. Pryde W. Basinger & Co., 265 

N.C. 718, 144 S.E.2d 861 (1965). 
Applied in Burns v. Gulf Oil Corp., 246 

N. C. 266, 98 S. E. (2d) 339 (1957). 

§ 1-224. Nonsuit not allowed after verdict. 

Editor’s Note.—For case law survey on 

time for taking nonsuit, see 41 N. C. Law 

Rev. 526. 

The Principle Stated.— 

A plaintiff, in an ordinary civil action, 

against whom no counterclaim is asserted 

and no affirmative relief is demanded, may 

as a matter of right, take a voluntary non- 

suit and get out of court at any time before 

verdict, and his action in so doing is not 

reviewable, and it is error for the court to 

refuse to permit him to take the voluntary 

nonsuit. Southeastern Fire Ins. Co. v. Wal- 

ton. 256 N. C. 345, 123 S. E. (2d) 780 

(1962). 

A voluntary nonsuit is the act of the 

party and is not subject to review. South- 

eastern Fire Ins. Co. v. Walton, 256 N. c 

345, 123 S. E. (2d) 780 (1962). 

A nonsuit is not allowed after verdict. 

In actions where a verdict passes against 

the plaintiff, judgment shall be entered 

against him. Southeastern Fire Ins. Co. v. 

Walton, 256 N. C. 345, 123 S.nBa(2d) 780 

(1962). 

A verdict “passes” when it has been ac- 

cepted by the trial judge for record. And 

a plaintiff may take a voluntary nonsuit at 

any time before the verdict is accepted and 

before it is made known. Southeastern 
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Fire Ins. Co. v. Walton, 256 N. C. 345, 123 
S. E. (2d) 780 (1962). 

A verdict “passes’’ when it has been ac- 
cepted by the trial judge for record. Jor- 
dan v. Flake, 264 N.C. 362, 141 S.E.2d 486 
(1965). 
Acceptance by the trial judge is a pre- 

requisite for a complete, valid and binding 
verdict. Southeastern Fire Ins. Co. v. Wal- 
orl, pea IN, (@, S¥iie ae? Sy. 1B. (2d) 780 

(1962). 

When Verdict “Accepted.”—A verdict is 
accepted by the judge when he has in- 
spected it and finds, or should as a matter 
of law find, that it is determinative of the 
issues involved. Southeastern Fire Ins. Co. 
Va VValtony 2560 NeiGast5n loon Som ne (2d) 

780 (1962); Jordan v. Flake, 264 N.C. 362, 
141 S.E.2d 486 (1965). 
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When Verdict “Made Known.”—A ver- 
dict is “made known” when its contents 
have been seen or heard by any person or 
persons other than the jury serving on 

the case, the trial judge, and a court offi- 

cial or court officials acting in the presence 

ot the judge and under his direction with 
respect to the verdict. Southeastern Fire 
Ins. Co. v. Walton, 256 N. C. 345, 123 S. E. 
(2d) 780 (1962). 

Nonsuit after Verdict His Been Set 
Aside.— Once the verdict was set aside the 
status of the case upon the docket was the 
same as if it had never been tried. There- 
upon, the plaintiff had the right to enter 

its voluntary nonsuit. Southeastern Fire 
Ins. Co. v. Walton, 256 N. C.1345, 123 S, 
E. (2d) 780 (1962). 

§ 1-225. Party dying after verdict. 

Judgment neither Void, etc.— 

A valid judgment may be rendered in 
favor of a party who is dead when the 
judgment is entered. Collins v. R. L. Cole- 
man & Co., 262 N.C. 478, 137 S.E.2d 803 
(1964). 
A judgment against a party rendered 

after his death is, unless saved by this sec- 

tion, irregular and may be vacated by mo- 

tion. Page v. Miller, 252 N. C. 23, 113 S. 

E. (2d) 52 (1960); Collins y. R. L. Cole- 
man & Co., 262 N.C. 478, 137 S.E.2d 803 
(1964). 

A judgment against one dead when the 
original process is issued is a mere nul- 
lity. It can bind no one. Collins v. R. L. 
Coleman & Co., 262 N.C. 478, 137 S.E.2d 
803 (1964). 

§ 1-226. When limited by demand in complaint. 

And when judgment grants relief, etc.— 
A default 1tudgment rendered contrary to 

this section for an amount in excess of 

the damages alleged and the sum prayed 

for in the complaint is irregular. Pruitt v. 
Taylor, 247 N. C. 380, 100 S. E. (2d) 841 
(1957). 
Judgment by default must strictly con- 

form to and be supported by the allega- 
tions of fact in the verified complaint Col- 
Lins’ veeSinims,: 254 N: C9148). 118s, 
(2d) 402 (1961) 

Amendments Not Confessed by Defend- 

ant Who Has No Knowledge Thereof.— 
Amendments made either in the discretion 

of the court or as a right are of equal 

dignity. Neither are confessed by a de- 

fendant who has no knowledge thereof 

and, when made for the purpose of ob- 

taining relief in excess of the amount de- 

manded in che complaint served on de- 
fendant, come within the prohibition of 

this section until he has notice thereof. 

Pruitt v. Taylor, 247 N. C. 380, 100 S. E. 
(2d) 841 (1957). 

§ 1-227. When passes legal title. 

Consent Judgment Held Not Transfer 
of Title. — A consent judgment that the 

life tenant and remainderman under a wili 

should execute and deliver to caveator a 

deed to certain lands upon payment by 

the caveator of the sum stipulated, does 

not constitute a transfer of title within the 

contemplation of this section and § 1-228, 

even though such judgment may be suffi- 

cient to support an order for specific per- 
formance in an action brought for that 

purpose, and the judgment does not 1n it- 

self entitle caveator to an order for pos- 

session. In re Smith’s Will, 249 N. C. 563, 
107 S. E. (2d) 89 (1959). 

§ 1-228. Regarded as a deed and registered. 
Consent Judgment Held Not Transfer 

of Title—See note to § 1-227. 
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§ 1-230. In action for recovery of personal property. 
Plaintiff May Recover Both Possession 

of Property and Damages for Its Deten- 
tion.—In a proceeding for claim and de- 
livery of personal property a plaintiff is 

entitled in a single action to recover both 

possession of the property and damages 

for its detention. Bowen v. King, 146 N. 

C. 385, 59 S. E. 1044 (1907); Mica Indus- 
tries, Inc. v. Penland, 249 N. C. 602, 107 

S. E. (2d) 120 (1959). 
Or after Regaining Possession He May 

Recover Damages in Another Action. — 
While plaintiff could have had his dam- 
ages assessed in a former action of claim 

and delivery brought by him for the 
wrongful seizure and detention ot his 

property under an attachment in a suit 

brought by defendant against another, by 

virtue of this section, he was not required 

to take this course, but, after regaining 
possession could, in another action, re- 

cover damages for the injury done there- 

by. Bowen v. King, 146 N. C. 385, 59 S. 
E. 1044 (1907) 

Measure of Damages When Property 
Cannot Be Returned. — The measure of 
damages for the wrongful taking of a 

tractor-trailer which cannot be returned is 

the value at the time of taking by the sher- 

iff, with interest. Tillis v. Calvine Cotton 
Mills, ‘Inci251" NieC. 859, 1110S Es (2d) 
606 (1959) 

Cited in Moore v. Humphrey, 247 N. 
C. 423, 101 S. E. (2d) 460 (1958); General 

Tire & Rubber Co. v. Distributors, Inc., 
253 N. C. 459, 117 S. E. (2d) 479 (1960). 

§ 1-234. Where and how docketed; lien. 

I. IN GENERAL. 

Liens on Real Estate and Personalty 
Distinguished.—A judgment creditor ac- 
quires a lien on the judgment debtor's real 
estate by docketing. But he acquires no lien 

on the personalty until there has been a 

valid levy. Community Credit Co. of 
Lenoir, Inc. v. Norwood, 257 N. C. 87, 125 

S. E. (2d) 369 (1962). 
Stated in Dula v. Parsons, 243 N. C. 32, 

89 S E. (2d) 797 (1955). 
Cited in Reid v. Bristol, 241 N. C. 699, 

86 S E. (2d) 417 (1955); Page v. Miller, 

252 N. C. 23, 113 S. E. (2d) 52 (1960). 

Il. CREATION OF LIEN AND 
PRIORITIES. 

A. Sufficiency. 

1. Realty. 

Strict Compliance with Requirement as 

to LC ocketing.— 
In accord with original. See Norman 

Lbr. Co. v. United States, 223 F. (2d) 868 

(1955). 

2. Personalty. 

No lien attaches to personalty by reason 

of the docketing of the judgment. Porter v. 

Citizens Bank of Warrenton, Inc., 251 N. 

Cesisaiitio: E. (2d) 904 (1960). 

B. Priorities. 

Between Judgments.— 
Where several judgments have been 

docketed against the same debtor subse- 
quent to his acquisition of real property, 

the liens of such judgments take rank or 
priority with reference to such property 
according to the dates when such judg- 

ments were respectively docketed. Nat. 

Surety Corp. v Sharpe, 236 N C. 35, 72 

S E (2d) 109 (1952) 
Between Judgment and Attachment.— 

Where a judgment has become a lien on 

property of defendant, before the levv of an 

attachment on the same _ property, the 

judgment creditor will prevail over the at- 

taching creditor. Porter v. Citizens Rank of 

Warrenton, Inc., 251 N. C. 573, 111 S. E. 

(2d) 904 (1960). 
A judgment creditor who attached the 

personalty of his debtor is entitled to prior- 

ity over a judgment creditor who did not 

attach such property. Porter v. Citizens 

Bank of Warrenton, Inc., 251 N. C. 573, 111 

S. E. (2d) 904 (1960). 

§ 1-237. Judgmerts of federal courts docketed; lien on property; 

recordation; conformity with .edera] law. 

A condemnation judgment in favor of 

the United States need not be recorded 

in the county where the land lies, and 

cross indexed in order to protect its 

ownership in tand that it has acquired. 

United States v Norman Lumber Co., 

127 F Supp. 518 (1955). 

Whether docketing and cross indexing 

of federal judgments of condemnation with 

State court records should be required as 

a condition of validity as against subse- 

quent purchasers from the condemnee is 

a matter for Congress, and, so far, Con- 

gress has not seen fit to take action with 

regard to the matter. Norman brs Conv 

United States, 223 F. (2d) 868 (1955). 
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§ 1-239. Paid to clerk; docket credited; transcript to other coun- 

ties; notice to attorney for judgment creditor.—(a) The party against 

whom a judgment for the payment of money is rendered, by any court of record, 

may pay the whole, or any part thereof, to the clerk of the court in which the 

same was rendered, at any time thereafter, although no execution has issued on 

such judgment ; and this payment of money is good and available to the party mak- 

ing it, and the clerk shall enter the payment on the judgment docket of the court, 

and immediately forward a certificate thereof to the clerk of the superior court of 

each county to whom a transcript of said judgment has been sent, and the clerk of 

such superior court shall enter the same on the judgment docket of such court and 

file the original with the judgment roll in the action. Entries of payment or sat- 

isfaction on the judgment dockets in the office of the clerk of the superior court, by 

any person other than the clerk, shall be made in the presence of the clerk or his 

deputy, who shall witness the same, and when entries of full payment or satisfac- 

tion have been made, the clerk or his deputy shall enter upon the judgment index 

kept by him, opposite and on a line with the names of the parties to the judgment, 

the words “Paid” or “Satisfied.” 

(b) Upon receipt of any payment of money upon a judgment, the clerk of su- 

perior court shall within seven days after the receipt of such payment give notice 

thereof to the attorney of record for the party in whose favor the judgment was 

rendered, or if there is no attorney of record to the party. Any other official of 

any court who receives payment of money upon a judgment shall give notice in 

the same manner; provided turther, that no such moneys shall be paid by the 

clerk of the superior court until at least seven days after written notice by mail 
or in person has been given to the attorney of record in whose favor the judgment 
was rendered. (1823, c. 1212, P. R.; R.C., c. 31, s. 127; Code, s. 438; Rev., s. 577; 
LOTT S? 76" CAS StGle 1067861067.) 

Editor’s Note—The 1967 amendment Ins. Co., 270 N.C. 486, 155 S.E.2d 238 

designated the former provisions of the (1967). 
section as subsection (a) and added sub- Applied in United States v. Atlantic 

section (b). 

Clerk Is Agent of Owner of Judgment. 
—The effect of this section is to make the 
clerk the statutory agent of the owner of 
the judgment, and not of the party making 

the payment. Bowen v. Iowa Nat'l Mut. 

Coast Line R. Co., 237 F, (2d) 137 (1956), 

aff’g 135 F. Supp. 600 (1955). 

Stated in McMillan v. Robeson County, 
262 N.C. 413, 137 S:E.2d 105 (1964): 

Cited in Pittman v. Snedeker, 264 N.C. 
55, 140 S.E.2d 740 (1965). 

§ 1-240: Repealed by Session Laws 1967, c. 847, s. 2, effective January 1, 
1968. 

Cross Reference.—For present provisions 
as to contribution, see chapter 1B. 

Editor’s Note.— 
For article on permissive joinder of 

parties and causes, see 34 N. C. Law Rev. 

405. For note on effect of covenant not 
to sue, see 35 N. C. Law Rev. 141. For 

note on cross claim for contribution, see 40 

N. C. Law Rev. 633. For comment on 
rights of contribution, see 41 N.C.L. Rev. 
882 (1963). For comment on contribution 

among joint tort-feasors and rights of in- 
surers, see 44 N.C.L. Rev. 142 (1965). For 

case law survey as to contribution, indem- 
nity and settlement, see 44 N.C.L. Rev. 
1051 (1966). 

First and Second Paragraphs Construed 
Together.—The provisions now constitut- 
ing the first and second paragraphs of chis 
section are interrelated, are in pari materia, 

and must be considered and construed to- 
gether. Shaw v. Baxley, 270 N.C. 740, 155 
S.E.2d 256 (1967). 

At common law, as between joint tort- 
feasors, there was no right of contribution. 
Shaw v. Baxley, 270 N.C. 740, 155 S.E.2d 
256 (1967). 

This section creates a new right, etc.— 
In accord with 1st paragraph in original. 

See Potter v. Frosty Morn Meats, Inc., 
2426N_eCM6T me 86e5.9 bee( 2d) a7 S0mG95p): 

In accord with 2nd paragraph in orig- 
inal. See Hayes v. Wilmington, 239 N. 

C, 238, .79.S.,E. (2d) 792 (1954); Bell. y. 
Vacey a24SN~ C203, 10475 eben Coa Ee soo 
(1958); Greene v. Charlotte Chemical Lab- 
oratories, Inc, 254 N.C. 680, 120)°S._E- 
(2d) 82 (1961). 
The enactment of this statute created as 

to parties jointly and severally liable a 
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new right and ready means for the en- 
forcement of that right. Norris v. John- 

560.) 246) NAC. 0179,0.0700S-> ES (2d): 1778 
(1957). 

The common-law rule that there is no 
right of contribution between joint tort- 

feasors has been modified in this State so 
as to provide for enforcement of contribu- 
tion as between joint tort-feasors in the 

manner and to the extent provided by this 
section. Herring v. Jackson, 255 N. C. 537, 
122 S. E. (2d) 366 (1961). 

Prior to the enactment of this section 

one tort-feasor was, as a rule, not entitled 

to contribution from another. Pearsall v. 
Duke Power Co., 258 N. C. 639, 129 S. E. 

(2d) 217 (1963). 

Under tke rules of the common law the 
right of one joint tort-feasor to compel 
contribution from another did not exist. 
The common-law rule in this State was 
changed by the enactments now codified 
as this section. Nationwide Mut. Ins. Co. 
vy. Bynum, 267 N.C. 289, 148 S.E.2d 114 
(1966). 

In this jurisdiction, the common-law rule 
has been modified by this section so as to 
provide for enforcement of contribution as 
between joint tort-feasors in accordance 
with its provisions. Shaw v. Baxley, 270 
N.C. 740, 155 S.E.2d 256 (1967). 

Intent and Purpose.— 
In accord with ist paragraph in origi- 

nal. See Taylor v. Kinston Free Press 

Co. 287 0N 6G. obl.. todo. He (20) .628 

(1953); Hobbs v. Goodman, 240 N. C. 
192. 81 S. E. (2d) 413 (1954); McBryde v. 

Coggins-McIntosh Lumber Co., 246 N. CG: 

415, 98 S. E. (2d) 663 (1957). 
In accord with 2nd paragraph in origi- 

nal See White v. Keller, 242 N.C. 97, 86 

Selo Cl) e790, (1.995). 

In accord with 3rd paragraph in origi- 

nal. See Stansel v. McIntyre, 237 N. C. 

148, 74 S. E. (2d) 345 (1953); Potter v. 

Frosty Morn Meats, Inc., 242 N. C. 67, 86 

S. E. (2d) 780 (1955); Bell v. Lacey, 248 

N. C. 703, 104 S. E. (2d) 833 (1958). 

The purpose of this section permitting 

the joinder of a third party against whom 

the defendant seeks contributions as joint 

tort-feasor, was to enable litigants in tort 

actions to determine in one action all mat- 

ters in controversy growing out of the 

same subject of action. Read v. Young 

Roofing Co., 234 N. C. 273, 66 S. E. (2d) 

821 (1951). 

It is safe to assume that the General 

Assembly was moved to enact this legis- 

lation by the reason underlying the entire 

law of contribution, namely, that where 

one person has been compelled to pay 
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money which others were equally bound 

to pay, each of the latter in good conscience 
should contribute the proportion which he 
ought to pay of the amount expended to 
discharge the common burden or obliga- 

tion. Hunsucker v High Point Bending 

& Chair Co., 237 N. C. 559, 75 S. E. (2d) 
768 (1953). 

In substance this section provides that 
where two or more persons are liable for 
their joint tort and judgment has been 
rendered against some, but not all, those 
who pay may enforce contribution against 
the others who are jointly liable. Nation- 
wide Mut. Ins. Co. v. Bynum, 267 N.C. 
289, 148 S.E.2d 114 (1966). 

Contribution was made the rule and not 
the exception by this section. Pearsall v. 
Duke Power Co., 258 N. C. 639, 129 S. E. 

(2d) 217 (1963). 
Section Gives Right to Bring in Per- 

sons Not Necessary Parties. — In the 
single instance of this section a party is 
given the right to bring in others not nec- 

essary parties, i. e., the right to bring in 

joint obligors for contribution. Overton 

v. Tarkington, 249 N. C. 340, 106 S. E. 
(2d) 717 (1959). 

But Party Sued May Also Bring Action 
against Joint Tort-Feasors.—The right of 

the party sued to have contribution from 

all responsible for the damage may be en- 

forced in either of two ways. The party 
sued may wait until a judgment has been 
obtained against him, whereupon he may 
maintain an action against the other tort- 

feasors; or defendant may, in the action 

against him, have the other tort-feasors 

made parties. In either event the party 

called on to compensate the injured party 

is a plaintiff in the action against his al- 
leged joint tort-feasors. Pearsall v. Duke 

Power Co., 258 N. C. 639, 129 S. E. (2d) 

217 (1963). 

The plaintiff himself may, at his election, 

sue any one or all of the tort-feasors. 

Clemmons v. King, 265 N.C. 199, 143 

S.E.2d 83 (1965). 
Without Having Perfected Appeal— 

Where plaintiff has established one tort- 

feasor’s duty to compensate her that tort- 

feasor, by its failure to perfect its appeal 

from the adjudication of its liability to 

plaintiff and the discharge thereof, is not 

thereby barred from asserting its right 

against another tort-feasor. Pearsall v. 

Duke Power Co., 258 N. C. 639, 129 S. E. 

(2d) 217 (1963). 

Right Must Be Enforced According to 

Form of Section.— 
In accord with original. See Potter v. 
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Frosty Morn Meats, Inc., 242 N. C. 67, 
S6momN Eee (2d) m7 SOMO 50))2 

Right Is Not One of Subrogation.— 
The insurance carrier who pays a joint 

tort-feasor’s obligations to the injured 
party cannot force contribution from other 
tort-feasors. This section cannot be 

stretched to include subrogation, which 

arises by reason of ccntract, into contribu- 
tion, which arises by reason of participa- 

tion in the tort. Squires v. Sorahan, 252 
N. C. 589, 114 S. E. (2d) 277 (1960). 

Subrogation is not included within the 
framework of this section. Nationwide 
Mut. Ins. Co. v. Bynum, 267 N.C. 289, 148 
S.E.2d 114 (1966). 

An automobile insurer of one joint tort- 
feasor after discharging in full a judgment 
obtained by an injured party against its 
insured cannot maintain in its own name 
an action for contribution under this sec- 
tion against a second joint tort-feasor 
whose negligence proximately caused and 
contributed to the injury for which the 
judgment was obtained where the second 
tort-feasor was not made a party to the 
original suit. The plaintiff’s rights as in- 
surer arise by contract of subrogation un- 
der its policy and not as a result of its 
joint liability as a tort-feasor who has 
paid the judgment and is entitled to force 
contribution under this section. Nationwide 
Mut. Ins. Co. v. Bynum, 267 N.C. 289, 148 
S.E.2d 114 (1966). 

But Is Right nf Contribution. — The 
right permitted to be enforced under this 
section is one of contribution and not one 
of subrogation. Nationwide Mut. Ins. Co. 
v. Bynum, 267 N.C. 289, 148 S.E.2d 114 
(1966). 

It Is Not Dependent on Plaintiff’s Con- 
tinued Right to Sue.— 

In accord with original. See White v. 
Keller, 242 N. C. 97, 86 S. E. (2d) 795 

(1955). 

There is no right of indemnity by virtue 
of this section. It provides only for con- 
tribution as between tort-feasors who are 
in parj delicto with respect to the same in- 
jury. Ingram v. Nationwide Mut. Ins. Co., 
Z5SmNGE GC 63Sun129nS 2 (2d) 222 (1963). 

Such as Existed between Tort-Feasors 
Secondarily and Primarily Liable. — Be- 
fore this section was enacted. it was settled 
law that a tort feasor whose liability was 
secondary, upon payment by him of the in- 
jured party’s recovery. was entitled to in. 
demnity against the primary wrongdoer. 
Ingram v. Nationwide Mut. Ins. Co., 258 
N. (G&6321298Saek. (2d) 222 (1963). 

Independently of this section, the law 
permits an adjudication in one action of 
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primary and secondary liability between 
joint tort-feasors who are not in pari 
delicto. A defendant secondarily liable, 
when sued alone, may have the tort-feasor 
primarily liable brought into the action by 
alleging a cross action for indemnification 
against him. Edwards v. Hamill, 262 N.C. 
528, 188 S.E.2d 151 (1964). 

Liability for contribution under this sec- 
tion cannot be invoked except among 
joint tort-feasors. itovette v_ Lloyd. 236 

N. C. 663, 73 S. E. (2d) 886 (1953); Wise 
v. Vincent, 265 N.C. 647, 144 S.E.2d 877 
(1965). 
There can be no contribution unless the 

parties are joint tort-feasors. Pearsall v. 

Duke Power Co., 258 N C. 639, 129 S. E. 
(2d) 217 (1963). 

In order for one defendant to join an- 
other as additional defendant for the 
purpose of contribution he must show by 

his allegations facts sufficient to make 
them both liable to the plaintiff as joint 
tort-feasors, and allegations showing only 

a cause of action which would entitle the 
plaintiff to recover of such additional party 
are not sufficient. Hayes v. Wilmington, 
239 N. C. 238, 79 S. E. (2d) 792 (1954); 
Hayes v. Wilmington, 243 N. C. 525, 91 

S. E. (2d) 673 (1956). 

In order for one defendant to join 

another as a third-party defendant for the 
purpose of contribution, he must allege 
facts sufficient to show joint tort-feasor- 
ship and his right to contribution in the 
event plaintiff recovers against him. Clem- 
mons vy. King, 265 N.C. 199, 143 S.E.2d 83 
(1965); Wise v. Vincent, 265 N.C. 647, 144 
S.E.2d 877 (1965). 

In order to show joint tort-feasorship, it 
is necessary that the facts alleged in the 
cross complaint be sufficient to make the 

third party liable to the plaintiff along with 
the cross-complaining defendant in the 
event of a recovery by the plaintiff against 

him. Clemmons vy. King, 265 N.C. 199, 143 

S.E.2d 83 (1965); Wise v. Vincent, 265 
N.C. 647, 144 S.E.2d 877 (1965). 

An original defendant may not invoke 
the statutory right of contribution against 
another party in a tort action unless both 
parties are liable as joint tort-feasors to 

the plaintiff in the action. Clemmons v. 
King, 265 N.C. 199, 143 S.E.2d 83 (1965). 
Where the insureds were adjudged to 

be joint tort-feasors and judgments were 
rendered against them, they are within the 
specific provisions of this section. Nation- 
wide Mut. Ins. Co. v. Bynum, 267 N.C. 
289, 148 S.F.2d 114 (1966). 

Or Joint Judgment Debtors.—Joint tort- 
feasors and joint judgment debtors are 
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given the right to contribution. Nation- 
wide Mut. Ins. Co. v. Bynum, 267 N.C. 
289, 148 S.E.2d 114 (1966). 

When Additional Defendant Entitled to 
Motion for Nonsuit.—For the failure of 
original defendant to allege and to offer 
any evidence tending to show that joint 
and concurring negligence on the part of 
herself and additional defendant proxi- 
mately caused injury to plaintiff, additional 

defendant’s motion for judgment of non- 
suit should have been sustained. Clem- 
mons v. King, 265 N.C. 199, 143 S.E.2d 83 

(1965). 

Enforcement of Right, etc.— 
The provisions now constituting the 

second paragraph of this section, relating 

to a determination of proportionate liabili- 

ties, do not apply unless and until one of 

the judgment debtors pays the amount 

thereof and has the judgment assigned to 

a trustee for his benefit. Only when this 

has been done may such judgment debtor 

seek a determination, under conditions 

then existing, of the amount due him by 

other judgment debtors. Shaw v. Baxley, 

270 N.C. 740, 155 S.E.2d 256 (1967). 

Consent Judgment in Foreign Action Is 

Binding—While this section makes no 

reference to consent judgments, it cannot 

successfully be contended that a consent 

judgment in a foreign action, based upon 

an automobile accident within this State, 

is not binding upon the parties thereto in 

the absence of fraud. Carolina Coach Co. 

WeCOx oot F.2d 101 (4th Cir. 1964). 

Contribution between Joint Tort-Feas- 

ors.— 

In accord with original. See Hayes v. 

Wilmington, 239 N. C. 238, 79 S. E. (2d) 

792 (1954). 

In order to maintain a cross action 

against another for contribution under this 

section, the original defendant must allege 

facts sufficient to show that both of them 

are liable to the plaintiff as joint tort- 

feasors. Potter v. Frosty Morn Meats, 

Tnewe 242. Nie C467, 686 De (@ rey) VAD 

(1955). 

When a defendant in a negligent injury 

action files answer denying negligence but 

alleging, conditionally or in the alterna- 

tive, that if he were negligent, a third 

party also was negligent and that the neg- 

ligence of such third party ecncurred in 

causing the injury in suit, the defendant is 

entitled, on demand for relief by way of 

contribution, to have such third person 

joined as a codefendant under this sec- 

tion. Hayes v Wilmington, 243 N. C. 525, 

91 S. E. (2d) 673 (1956). 

1967 CUMULATIVE SUPPLEMENT § 1-240 

_ The right of contribution is a personal 
right. Pittman v. Snedeker, 264 N.C. 55, 

140 S.E.2d 740 (1965). 

And Cannot Be Assigned or Transferred. 
—The right of contribution is not one that 
can be assigned or transferred by operation 
of law under the doctrine of subrogation. 
Pittman yv. Snedeker, 264 N.C. 55, 140 
S.E.2d 740 (1965). 

A defendant may not exculpate himself 

from liability for his negligence in a tort 

case by showing that a codefendant was 
also negligent. Byerly v. Shell, 312 F. (2d) 

141 (1962). 

But He Need Not Make Judicial Admis- 
sion of Negligence in Order to Interplead 
Third Party for Contribution.—To inter- 
plead a third party for contribution the law 

does not require a defendant in a personal- 
injury suit to make a judicial admission 
that his negligence was one of the proxi- 
mate causes of the injury for which plain- 
tiff sues. He may deny negligence and al- 
lege, conditionally or alternatively, that if 
he was negligent, the third party’s negli- 
gence concurred with his as a proximate 
cause of plaintiff’s injuries. Clemmons v. 
King, 265 N.C. 199, 143 S.E.2d 83 (1965). 

Plaintiff Cannot Be Compelled to Sue 

Joint Tort-Feasors.— 

In accord with original. See Hayes 

v. Wilmington, 239 N. C. 238, 79 S. E. 

(2d) 792 (1954); Bell v. Lacey, 248 Nae. 

703, 104 S. E. (2d) 833 (1958); Greene v. 

Charlotte Chemical Laboratories, Inc., 254 

N. C. 680, 120 S. E. (2d) 82 (1961). 

A defendant sued in tort cannot compel 

plaintiff to sue all responsible for the dam- 

age, but the party sueG may have contribu- 

tion from all responsible for the damage. 

Pearsall y Duke Power Co., 258 N. C. 639, 

129 S. E. (2d) 217 (1963). 

This section made no attempt to inter- 

fere with the right of the injured party to 

decide who would be called on for com- 

pensation. Pearsall v. Duke Power Co., 258 

N. C. 639, 129 S. E. (2d) 217 (1963). 

When a person has been injured through 

the concurring negligence of two or more 

persons. he may sue one or all the joint 

tort-feasors at his option. In so far as he 

is concerned, the others are not necessary 

parties and he may not be compelled to 

bring them in. They may, however, be 

brought in by the original defendant on a 

cross complaint in which he alleges joint 

tort-feasorship and his right to contribution 

in the event plaintiff recovers judgment 

against him Hayes v. Wilmington, 239 N 

C. 238, 79 S. E. (2d) 792 (1954). 
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Second Provision Not Applicable Where 
Plaintiff Sues All Joint Tort-Feasors.— 
The second provision of this section is 

designed for the protection of the defend- 
ant or defendants in a case where plain- 

tiff elects to sue some, but not all, of the 
alleged joint tort-feasors, and is not ap- 

plicable when plaintiff sues all of them. 
Thus where plaintiff sues both the joint 

tort-feasors and the complaint fails to state 

a cause of action against one of them, the 

other has no right to insist that the first 

be retained in the action for the purpose 
of enforcing contribution. Loving v. Whit- 
ton, 241 N.C 62730845. WE) (2d) 4919 
(1954) 

Neither Joint Tort-Feasor May Pre- 
clude Dismissal of Action against the 

Other.— Where plaintiff elects to sue both 
joint tort-feasors and alleges active negli- 

gence on the part of both which concurred 
in producing the injury, each is entitled to 

contribution from the other if there is a 
judgment of joint and_ several liability 

against them, but during the course of the 

trial each is a defendant as to the plaintiff 

only, and neither may preclude the dis- 

mussal of the action against the other if 
plaintiff fails to make out a prima facie 
case against the other, and allegations and 
prayer for contribution contained in the 
answer of one are properly stricken on 
motion to the other. Greene v. Charlotte 
Chemical Laboratories, Inc. 254 N. C. 
680, 120 S. E. (2d) 82 (1961). 

Unless Plaintiff Makes Out Frima Fa- 
cie Case.-Where the plaintiff had made 
out a prima facie case against both de- 
fendants, the dismissal of other defendants 
was improper since this prevented the co- 
defendants from pressing their claim for 
contribution. Byerly v. Shell, 312 F. (2d) 
141 (1962). 

Section Does Not Apply to Insurers of 
Tort-Feasors.— 

In accord with 2nd paragraph in origi- 
nal. See Squires v. Sorahan, 252 N. C. 589, 
114 S. E. (2d) 277 (1960). 

Ap insurer paying the judgment  ob- 
tained by the injured party against one 
tort-teasor has no right of action to en- 
force contribution against the other tort- 
feasor and cannot acquiie such right of 
action by the device of a “loan” to the in- 
jured party payable only in the event and 
to the extent of any recovery which the 
injured party may obtain against the other 
tort-feasor and in an action for contribu- 
tion in the name of the injured party, main- 
tained solely in the interest of the insurer. 
the injured party is not a real party in in- 
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terest. Herring v. Jackson 255 N. C. 537, 
122 S..E. (2d) 366 (1961). 
Payment of Judgment by Insurer Does 

Not Affect Original Defendant’s Right to 
Contribution—Where insurer of original 
defendant pays plaintiff’s judgment against 
its insured and_ plaintiff's judgment is 
marked paid and satisfied, the original de- 
fendant’s right to contribution from 
another defendant is not affected and the 

insurer is entitled to enforce his claim. 
Pittman v. Snedeker, 264 N.C. 55, 140 
S.E.2d 740 (1965). 
Defendants May File Cross Action, 

etc.— 

In accord with 2nd paragraph in origi- 
nal. See Hayes v. Wilmington, 243 N. C. 
525, 91 S. E. (2d) 673 (1956); Denny v. 
Coleman, 245 N. C. 90, 95 S. E (2d) 352 
(1956); Wise v. Vincent, 265 N.C. 647, 144 
8.E.2d 877 (1965). 
When one joint tort-feasor is sued alone 

he may join other joint tort-feasors for 

contribution under this statute without 
permission from the original plaintiff. 

Norris v. Johnson, 246 N. C. 179, 97 S. E. 
(2d) 773 (1957); McBryde v. Coggins-Mc- 
Intosh Lumber Co., 246 N. C. 415, 98 S. 
E. (2d) 663 (1957). 
When the aggrieved party elects to sue 

only one, or less than all the tort-feasors, 
the original defendant or defendants may 
have the others made additional defend- 
ants under this section for the purpose of 
enforcing contribution in the event the 
plaintiff recovers. Phillips v. Hassett Min. 
Co., 244 N. C. 17, 92 S. E. (2d) 429 
(1956). 

In an action by property owner to re- 
cover damages from mining company due 
to dumping of silt in river in its mining 
Operations, the defendant could file a cross 
complaint for contribution against two 
other mining companies committing the 
same injurious acts in their operations. 
Phillips v. Hassett Min Co., 244 N C. lye 
92S. E. (2d) 429 (1956) 

Where two alleged tort-feasors are sued 
by the injured party, one may set up a 
cross action against the other for indem- 
nity, under the doctrine of primary- 
secondary liability, and have the matter 
adjudicated in that action. Steele v. Moore- 
Flesher Hauling Co., 260 N.C. 486, 133 
S.E.2d 197 (1963). 

Original Detendant Becomes a Plaintiff 
as to Additional Defendant. — Where a 
plaintiff does not bring his action against 
all joint tort-feasors. and an original de- 
fendant sets up a cross-action against a 
third party and has him brought in as an 
additional party defendant, under the pro- 
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visions of this section, for contribution, 

such original defendant makes himself a 

plaintiff as to the additional party defend- 

ant. Bell v. Lacey, 248 N. C. 703, 104 S. 

E. (2d) 833 (1958); Greene v. Charlotte 

Chemical Laboratories, Inc., 254 N. C. 680, 

120 S. E. (2d) 82 (1961). 

When an injured party elects to sue 

some but not all of the tort-feasors re- 

sponsible for his injuries, those sued have 

a right to bring the other wrongdoers in 

for contribution. The original defendant 

then becomes as to the tort-feasors not 

sued a plaintiff. Etheridge v. Carolina 

Power & Light Co., 249 N. C. 367, 106 

S, E. (2d) 560 (1959); Cox v. bh. I. Du- 

Pont de Nemours & Co., 269 F. Supp. 176 

(D.S.C. 1967). 

Additional Party under No Obligation 

to Answer Allegations in Original Com- 

plaint.—An additional party defendant has 

no cause of action stated against him 

except that asserted in the cross-action 

and set out in the cross-complaint. Hence, 

the additional party defendant is under no 

obligation to answer any allegations in the 

original complaint, but only those alleged 

against him in the cross-complaint. Greene 

vy. Charlotte Chemical Laboratories, Inc., 

254 N.C. 680, 120 S. E. (2d) 82 (1961). 

Contribution Is Based upon Liability as 

Joint Tort-Feasor. — In an action for 

wrongful death instituted by the adminis- 

trator of a deceased unemancipated child 

against the driver of the car inflicting the 

fatal injury, defendant is not entitled to 

have the child's mother joined as a party 

defendant for the purpose of contribution 

or indemnity upon allegations that the 

child’s mother was negligent in permitting 

the child to enter upon the highway unat- 

tended, since the mother cannot be liable 

to the plaintiff as a joint tort-feasor, and 

the statutory right of contribution and the 

right to indemnity on the ground of pri- 

mary and secondary liability are both 

based upon the liability of a joint tort- 

feasor. Lewis v. Farm Bureau Mut. Auto. 

Ins. Co., 243 N. C. 55, 89 S. E. (2d) 788 

(1955). 

Since an unemancipated infant who is a 

member of the household cannot maintain 

an action for negligence against his par- 

ents, in an action on behalf of an un- 

emancipated child to recover for negligent 

injury, the defendants may not file a cross 

action against the plaintiff's parents for 

contribution under this section because 

such cross action would indirectly hold 

the unemancipated minor’s parents liable 

to him for the injury. Watson v. Nichols, 

270 N.C. 733, 155 S.E.2d 154 (1967). 
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Section Does Not Contemplate That 

Additional Defendant Shall] Pay More 

Than Pro Rata Share.—This section does 

not contemplate that one brought in as 

an additional defendant shal] pay more 

than a pro rata part of any verdict ren- 

dered against the original defendants. Jor- 

dan v. Blackwelder, 250 N. C. 189, 108 

S. E. (2d) 429 (1959). 

When Too Late to Bring in Other Joint 

Tort-Feasors. — When joint tort-feasors, 

who have been sued in an action, fail to 

file an answer to a complaint that states 

a good cause of action, and the plaintiffs 

obtain a judgment by default and inquiry, 

which is regular in all respects, a motion, 

lodged thereafter, to bring in other joint 

tort-feasors so as to determine liability for 

contribution as between themselves, comes 

too late. Denny v. Coleman, 245 N. C. 90, 

95 S. E. (2d) 352 (1956). 

Interjecting Action Not Germane.—The 

cross action for contribution between de- 

fendants charged with tort may not be 

used, however, to interject into the litiga- 

tion another action not germane to the 

plaintiff’s action. White v. Keller, 242 N. 

C. 97, 86 S. EB. (2d) 795 (1955). 

Facts Must Be Such That Plaintiff Could 

Have Joined Third Party as Defendant.— 

To entitle the original defendant in a tort 

action to have some third party made an 

additional party defendant under this sec- 

tion to enforce contribution, it must be 

made to appear from the facts alleged in 

the cross action that the defendant and 

such third person are tort-feasors in respect 

to the subject of controversy, jointly liable 

to the plaintiff for the particular wrong 

alleged in the complaint. The facts must 

be such that the plaintiff, had he desired 

so to do, could have joined such third 

party as defendant in the action. Hobbs 

vy. Goodman, 240 N. C. 192, 81 S. E. (2d) 

413 (1954). See Hobbs v. Goodman, 241 

N C. 297, 84 S. E. (2d) 904 (1954); Hayes 

y. Wilmington, 243 N. C. 525, 91 Sure 

(2d) 673 (1956); Johnson v. Catlett, 246 

N. C. 341, 98 S. E. (2d) 458 (1957); Jones 

v. Douglas Aircraft Co., 253 N. C. 482, 117 

S. E. (2d) 496 (1960). 

A defendant who has been sued for tort 

may bring into the action for the purpose 

of enforcing contribution under this section 

only a joint tort-feasor whom plaintiff 

could have sued originally in the same ac- 

tion. Petrea v. Ryder Tank Lines, Inc., 

264 N.C. 230, 141 S.E.2d 278 (1965). 

The allegations of the cross complaint 

must be so related to the subject matter 

declared on in the plaintiff's complaint as 

to disclose that the plaintiff, had he desired 
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to do so, could have joined the third party 
as a defendant in the action. Wise v. Vin- 
cent, 265 N.C. 647, 144 S.E.2d 877 (1965). 

Burden Is on Origina) Defendavt, etc.— 
In accord with original. See Stansel v. 

McIntyre, 237 N. C. 148, 74 SJE: (2d) 
345 (1953). 

Where one joint tort-feasor has others 
joined for contribution, he is, as to the 
new defendants, a plaintiff and must estab- 
lish his right of action, and such additional 

defendants may assert any appropriate de- 

fense to the cross action without regard 
to relevancy to the claim of plaintiff. 
Norris v. Johnson, 246 N. C. 179, 97 S. 
BE. (2d) %73 (1957). 

Lessees Not Entitled to Join Lessor on 

Principle of Primary and Secondary Lia- 
bility.— Where plaintiff sued to recover 

for injuries sustained when a sign erected 
over a sidewalk by lessees fell and struck 

her, lessees were not entitled to join the 

lessor as a party defendant on the prin- 
ciple of primary and secondary liability, 

since upon the cause as set out in the 
complaint, lessees’ active negligence created 

the situation which caused the injury, and 

therefore lessees were primarily liable. 
Hobbs v. Goodman, 240 N. C. 192, 81 S. 
E. (2d) 413 (1954) 
Newspaper May Bring in Individual Au- 

thor of Libelous Matter.— Where plaintiff 

sues a newspaper alone for alleged libel, 
the newspaper, upon allegations that an 

individual composed the libelous matter 

and had it published as a paid advertise- 
ment, is entitled to have such individual 

joined as a joint tort-feasor for the pur- 
pose of contribution under this section, 

and such individual’s demurrer to the 

cross-action of the newspaper against him 

is properly overruled. Taylor v. Kinston 
Preet Press, Co., 237 oN.» Cas65 17h. Gike 
(2d) 528 (1953) 

Additional Defendant May File Coun- 
terclaim Against Original Defendant.— 
Where the original defendant has another 
joined as additiona] defendant for contri- 

bution on the ground of their concurring 
negligence in producing plaintiff’s injury, 
the additional defendant may file a coun- 
terclaim against the original defendant for 
damages to the additional defendant’s 
property allegedly resulting from the neg- 
ligence of the original defendant, and such 
counterclaim is improperly stricken upon 
motion of the original defendant. Norris v. 
Johnson, 246 N. C. 179, 97 S. E. (2d) 773 
(1957). 

The party brought in may assert any de- 
fense appropriate to the cause of action 
asserted against him. He may plead estop- 
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pel by settlement or a judgment binding 
the parties. Norris v. Johnson, 246 N. C. 
179,.9% SS. E. (2d)a773, (1957): 

Improper Joinder.— 
When an alleged joint tort-feasor is 

brought into a case as an additional party 
defendant, and it turns out that no cause 
of action is stated against him, either in 
the main action or in a cross action 

pleaded by another defendant, he is an un- 

necessary party to the action and, on mo- 
tion, may have his name stricken from the 
record as mere surplusage. Hayes v. Wil- 
mington, 243 N. C. 525, 91 S. E. (2d) 673 
(1956). 

The pleading filed by the original de- 
fendant must state facts which are suffi- 
cient to show that the original defendant 

is entitled to contribution from the addi- 
tional defendant under this section. If 
the facts alleged do not suffice to establish 
a right to contribution, the party or par- 
ties brought in as additional defendants 

are unnecessary parties and may on mo- 
tion have the allegations stricken and the 
action dismissed as to them. The motion is 
in effect a demurrer for failure to state a 
cause of action under § 1-127. Etheridge 
v. Carolina Power & Light Co., 249 N. C. 
367, 106 S. E. (2d) 560 (1959). 

Effect of Workmen’s Compensation 
Act.—In an action against a third person 

tort-feasor by an employee, subject to 

the Workmen’s Compensation Act, the 
defendant is not entitled to join the em- 

ployer or the insurance carrier for con- 

tribution or to set up the defense that 
its liability is secondary and that of the 

employer primary. Lovette v. Lloyd, 236 
N C. 663, 73 S. E. (2d) 886 (1953); John- 
son.v.. Catlett;5246 Ni°C. 941-6 0se 50h, 
(2d) 458 (1957). 

Where a third person tort-feasor is 
sued for the wrongful death of an em- 
ployee, he is not entitled to have the em- 

ployer joined as a joint tort-feasor under 

this section, nor as a necessary party to 

the determination of the action when the 
original defendant does not rely upon the 

doctrine of primary and secondary liabil- 
ity. Clark v. Pilot Freight Carriers, Inc., 
247. N. C.,.705,.102 SS, E.. (2d) 252 (7858) = 
Jones v. Douglas Aircraft Co., 253 N. C. 
482, 117 S. E. (2d) 496 (1960). 

Where the personal representative of a 
deceased employee sued a third person 

tort-feasor in an action instituted in this 
State, and defendant had the employer and 
a fellow employee of the deceased em- 
ployee joined for contribution, motions of 

the additional defendants to strike the 
cross-action were properly allowed where 
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it appeared that the deceased was em- 
ployed in another State, that the injury 
came within the purview of the Compen- 
sation Act of such State, and that award 
had been entered therein adjudicating the 

liabilities of the additional defendants for 
the death. Johnson v. Catlett, 246 N. C. 
341, 98 S. E. (2d) 458 (1957). 

Effect of Settlement.—While the pas- 
sengers, by making settlement with one 
joint tort-feasor, waived any right they 
might have possessed to seek compensa- 

tion from the other, the tort-feasor mak- 
ing settlement with them waived no right 

it possessed to assert its claim to contri- 
bution against the other alleged joint tort- 
feasor in an action by a passenger with 

whom no settlement has been made. 

Snyder v. Kenan Oil Co., 235 N. C. 119, 
68 S. E. (2d) 805 (1952). 

Allegations Sufficient to State Cause of 

Action against Joint Tort-Feasor for Con- 

tribution.—See Read v. Young Roofing 

Co., 234 N. C. 273, 66 S. E. (2d) 821 

(1951). 
Where cross complaint was insufficient 

to allege facts tending to show that the 

negligence of the other defendants con- 

curred in proximately causing the tmuury 

in suit, the demurrer of such defendants 

was properly sustained. Potter v. Frosty 

Morn Meats, Inc., 242 N. C. 67, 86 S. E. 

(2d) 780 (1955). 

Procedure for Contribution between De- 

fendants.- The procedure to be followed 

in this State. when the right of contribu- 

tion between defendants is claimed, seems 

to be set forth in Whiteman v. Seashore 

Transp. Co.. 231 N. C. 701, 58 S. E. (2d) 

752 (1959). Byerly v. Shell, 312 F. (2d) 

141 (1962). 

Joint and Several Judgment, etc.— 

In accord with original. See Shaw v. 

Eaves, 262 N.C. 656, 138 S.E.2d 520 (1964). 

Res Judicata.— 

Where the initial action is instituted by 

the passenger in one vehicle against the 

driver of the other vehicle, in which the 

passenger’s driver is joined for contribu- 

tion, adjudication that the passenger’s 

driver was not guilty of negligence consti- 

tuting a proximate cause of the accident, 

is res judicata in a subsequent action be- 

tween the drivers. It is equally true in 

such a factua) situation where the plain- 

tiff recovers judgment against the origina] 

defendant and the jury finds the additional 

defendant guilty of negligence and that 

such neg} gence concurred in jointly and 

proximately cansing plaintiff's injuries and 

gives the original defendant a verdict for 
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contribution pursuant to the provisions of 
this section, such judgment is res judicata 
in a subsequent action between such driv- 
ers, based on the same facts litigated in the 

cross action in the former trial. Hill v. Ed- 
wards 255 N. C. 615, 122 S. E. (2d) 383 
(1961); Sisk v. Perkins, 264 N.C. 43, 140 

S.E.2d 753 (1965). 
Applied in McAbee v. Love, 238 N. C. 

560, 78 S. E. (2d) 405 (1953); Yandell v. 

National Fireproofing Corp., 239 N C. 1, 
79 S. EB. (2d) 223 (1953); Thompson v. 

Lassiter, 246 N. C. 34, 97 S. E. (2d) 492 

(1957); Riddle v. Wilde, 248 NieeGaee 10: 

102 S. E. (2d) 769 (1958); Clontz v. Krim- 
minger, 253 N. C. 252, 116 S. E. (2d) 804 

(1960); Johnson yv. Bass, 256 N. C. 716, 
125 S. E. (2d) 19 (1962); Cowart v. 
Honeycutt, 257 N. C. 136, 125 S. E. (2d) 
382 (1962); Hamilton v. McCash, 257 N. 

C..611,. 127_S;_E. (2d), 214..(1962); Salter. 

vy. Lovick, 257 N. C. 619, 127 S_ E. (2d) 

273 (196°°: Williams v. Hunter, 257 N. G 

754, 127 S. E. (2d) 546 (1962); Dellinger 

v Bridges. 259 N. C. 90 130 S. E. (2d) 19 

(1963); Pittman v. Snedeker, 261 N.C. 365, 

134 S.E.2d 622 (1964); Gowens v. Morgan 

& Sons Poultry Co., 238 F. Supp. 399 

(M.D.N.C. 1964); Nicholson v. Dean, 267 

N.C. 375, 148 S.E.2d 247 (1966); Stutts v. 

Burcham, 271 N.C. 176, 155 S.E.2d 742 

(1967). 
Cited in Herring v. Queen City Coach 

Co., 234 N. C. 51, 65 S E. (2d) 505 

(1951); Barber v. Wooten, 234 NaC aeOns 

66 S. E. (2d) 699 (1951); Warner v Le- 

der, 234 N. C. 727, 69 S. E. (2d) 6 (1952); 

Kimsey v. Reaves, 242 N C. 721, 89 Sar 

(2d) 386 (1955); Dosher v. Hunt, 243 N. 

C. 247, 90 S. E. (2d) 374 (1955); Harris 

y. Carolina Power & Light Co., 243 Nee 

438, 90 S. E. (2d) 694 (1956); Hannah v. 

Hanse, 247 N. C. 573, 101 S. E. (2d) 357 

(1958); Cannon v. Parker, 249 N. C. 279, 

106 S. E. (2d) 229 (1958); Demoret v. 

Lowery, 252 N. C. 187, 113 5S. E. (2d) 199 

(1960); Stockwell v. Brown, 254 N. C. 662, 

119 S. E. (2d) 795 (1961); Bass v. Lee, 

255 N. C. 73, 120 S. E. (2d) 570 (1961); 

Manning v Hart. 255 N C. 368 121 SE; 

(2d) 721 (1961); Black v. Penland 255 N. 

C. 691. 122 S. E. (2d) 504 (1961); Hall v. 

Poteat, 257 N. C. 458. 125 S E (2d) 924 

(1962); Parnell v. Nationwide Mut. Ins. 

Co., 263 N.C. 445, 139 S.b.2d 723 (1965); 

Sell v. Hotchkiss, 264 N.C. 185, 141 S.E.2d 

959 (1965); Safeco Ins. Co. of America v. 

Nationwide Mut. Ins. Co., 264 N.C. 749, 

142 S.E.2d 694 (1965); Faisor v. T & S} 

Trucking Co. 266 N.C. 383, 146 S.E.2d 

450 (1966); Potts v. Howser, 267 N.C. 484, 

148 S.E.2d 836 (1963). 
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§ 1-241. Clerk to pay money to party entitled. 
The duty to receive carries with it tho 

duty to pay the sums collected to the 
parties entitled thereto. McMillan y. Robe- 
son County, 262 N.C. 413, 137 S.E.2d 105 
(1964). 

§ 1-250 

Applied in United States v. Atlantic 
Coast Line R. Co. 135 F Supp 600 
(1955), aff'd in 237 F. (2d) 137 (1956). 

§ 1-242. Credits upon judgments. 
Amount Paid Plaintiff on Covenant Not 

to Sue as Credit.— 

In accord with original. See Ramsey v. 

Camp, 254 N. C. 443, 119 S. E. (2d) 209 
(1961). 

ARTICLE 24. 

Confession of Judgment. 

§ 1-247. When and for what. 
Editor’s Note.— 
For note as to consent judgments for 

alimony, see 35 N. C. Law Rev. 405. 

Distinction between Attack on Judg- 
ment by Creditors of Debtor and by 
Debtor Himself.— There ts a distinction be- 
tween challenges to the validity of a con- 
fessed judgment made by creditors of the 

confessing debtor, and by the debtor him- 
self. Pulley v. Pulley, 255 N. C. 423, 121 
S. E. (2d) 876 (1961). 

Detendant was estopped to question the 
validity of his own confessed judgment 
for alimony. See Pulley v Pulley, 255 N. 
C. 423, 121 S. E. (2d) 876 (1961). 

§ 1-248. Debtor to make verified statement. 
Quoted in Pulley v. Pulley, 255 N. C. 

423, 121 S. EK. (2d) 876 (1961). 

ARTICLE 25. 

Submrssion of Controversy without Actton. 

§ 1-250. Submission, affidavit, and judgment. 
Stipulated Facts Must Present Con- 

troversy Which Could Be Litigated.— 
“The subject of a civil action” as used in 
this section is a cause of action. The 
stipulated facts must present a controversy 
which could be litigated and upon which 
the court could enter judgment in an ac- 
tion pending. In adopting this section, the 
legislature did noi intend to confer juris- 
diction on the courts to render advisory 
opinions. Bragg Development Co. v_ Brax- 
ton, 239 _N. C. 427, 79 S. E. (2d) 918 
(1954) 

Court Has No Authority to Consider 
Evidence and Find Additional Facts.— Up- 
on submission of a controversy without 
action under this section, the cause is for 
determination on the agreed facts. The 
court is without authority to consider 
evidence and find additional facts. This 
rule applies when the facts are stipulated. 
Greensboro v. Wall, 247 N. C. 516.) 101 o: 
E. (2d) 413 (1958). 

Conflict between Agreed Statement ot 
Facts and Exhibit. — Where there was a 
conflict between the agreed statement of 

facts and an exhibit in an action submitted 
under this section, the cause was re- 
manded for further proceedings. South- 
eastern Baptist Theological Seminary, 
Inc. v. Wake County, 248 N. C. 420, 103 
mis Bey (2d )n 4728" (1958): 

Same—Taxes.— 
This section is not available as a means 

of determining plaintiff’s tax liability to 
a defendant county where no assessment 
or levy has been made and no attempt to 
collect a tax on the property involved has 
been undertaken. Bragg Development Co. 
v. Braxton, 239 N. C. 427, 79 S. E. (2d) 
918 (1954). 

Parties.— 
In accord with original. See Peel v. 

Moore, 244 N. C. 512, 94 S. E. (2d) 491 
(1956). 

The sufficiency of a deed to convey title 
can be adjudicated by the submission of a 
controversy without action under this sec- 
tion Griffin v. Springer, 244 N C. 95. 92 
S. E. (2d) 682 (1956); Peel v Moore, 244 
N. C. 512, 94 S. E. (2d) 491 (1956). 
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Applied in Resort Develop. Co. v Par- 

mele. 235 N C. 689, 71 S. E (2d) 474 

(1952); Whitson v Barnett, 237 N.C. 

483, 75 S. E. (2d) 391 (1953); Marks v. 

Thomas. 238 N. C. 544, 78 S. E. (2d) 340 

(1983). Spaugh v Charlotte, 239 N.C. 

149. 79 S. E. (2d). 748 (1954); Clayton v. 

Burch, 239 N. C. 386, 80 S. E. (2d) 29 

(1954): Bragg Development Co. v_ Brax- 

fou season r4e7,) 70 9S22 ee (3d)?°918 

(1954): Taylor v. Honeycutt, 240 N. C. 

105. 81 S. E. (2d) 203 (1954); Pilkington 

v. West, 246 N. C. 575, 99 S. E. (2d) 79¢ 

(1957); Weyerhaeuser Co. v. Carolina 

Power & Light Co., 257 N. C. 717, 127 5. 

E (2d) 539 (1962). 
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Cited in Jones v. Callahan, 242 N. C, 
566. 89 S. E. (2d) 111 (1955); Brown v. 
Cowper, 247 N. C. 1, 100 S. E. (2d) 305 
(1957); Ahoskie Production Credit Ass'n 

v. Whedbee, 251 N. C. 24, 110 S. E. (2d) 

795 (1959): Southeastern Baptist Theolog- 

ical Seminary, Inc. v. Wake County, 251 

Now Ce 77501118 S0 EB, 2dya 528.5 1960)5 

Swartzberg v. Reserve Life Ins Co.. 252 

N. C. 150, 113 S. E. (2d) 270 (1960); Rural 
Plumbing & Heating, Inc. v. H. C. Jones 

Constr. Co., 268 N.C. 23, 149 S.E.2d 625 

(1966). 

ARTICLE 26. 

Declaratory Judgments. 

1-253. Courts of record permitted to enter declaratory judgments 

of rights status and other legal relations. 

Cross Reference.—See note to § 118-18 

In General.— 
In accord with 1st paragraph in original. 

See Branch Banking & Trust Co. v Whit- 

field, 238 N. C. 69, 76 S. E. (2d) 334 

(1953); Nascar, [ne. v. Blevins, 242 N 

C. 282, 87 S. E. (2d) 490 (1955). 

The Declaratory Judgment Act is de- 

signed to provide an expeditious method 

of procuring a judicial decree construing 

wills, contracts, and other written instru- 

ments and declaring the rights and lia- 

bilities of parties thereunder. It is not 

a vehicle for the nullification of such in- 

struments. Nor is it a substitute or alter- 

nate method of contesting the validity of 

wills. Farthing v Farthing, 235 N Cc 

634. 70 S. E. (2d) 664 (1952); Bennett v. 

Attorney General, 245 hen Ct 49696 SS 

(2d) 46 (1957). 

The purpose of the Declaratory Judg- 

ment Act is to settle and afford relief from 

uncertainty and insecurity, with respect to 

rights, status, and other legal relations. 

Nationwide Mut. Ins. Co. v. Roberts, 261 

N-G. 285; 134 S.E.2d 654 (1964). 

The courts have no jurisdiction to deter- 

mine matters purely speculative, enter an- 

ticipatory judgments, declare social status, 

deal with theoretical problems, give ad- 

visory opinions, answer moot questions, 

adjudicate academic matters, provide for 

contingencies which may hereafter arise, 

or give abstract opinions. Little v. Wa- 

chovia Bank & Trust Co., 252 N. Cy 229; 

113 S. E (2d) 689 (1960). 

The Uniform Declaratory Judgment 

Act does not undertake to convert judicial 

tribunals into counsellors and impose upon 

them the duty of giving advisory opinions 

to any parties who may come into court 

and ask for either academic enlightenment 

or practical guidance concerning their 

legal affairs. Lide v. Mears, 231 IAC alibi le 

56 S.E.2d 404 (1949); Angell v. City of 

Raleigh, 267 N.C. 387, 148 S.E.2d 233 

(1966). 

The Uniform Declaratory Judgment Act 

does not license litigants to fish in judicial 

ponds for legal advice. Lide v. Mears, 231 

N.C. 111, 56 S.E.2d 404 (1949); Angell v. 

City of Raleigh, 267 N.C. 387, 148 S.E.2d 

233 (1966). 
This article does not authorize the ad- 

judication of mere abstract or theoretical 

questions. Angell v. City of Raleigh, 267 

N.C. 387, 148 S.E.2d 233 (1966). 

The Declaratory Judgment Act is to be 

liberally construed and administered. Na- 

tionwide Mut. Ins. Co. v. Roberts, 261 

N.C. 285, 134 S.E.2d 654 (1964). 

Specific Reference to Statute Not Re- 

quired.—It is not error if an action insti- 

tuted under this section fails to make spe- 

cific reference to the statute in the com- 

plaint. It is the facts alleged that deter- 

mine the nature of the relief to be granted. 

Little v. Wachovia Bank & Trust Co., 252 

N. C. 229, 113 S. E. (2d) 689 (1960). 

Necessity for a Controversy.— 

An action for a declaratory judgment 

will lie only in a case in which there is an 

actual or real existing controversy between 

parties having adverse interests in the 

matter in dispute. Lide v. Mears, 231 N..Cs 

111, 56 S.E.2d 404 (1949); Angell v. City 

of Raleigh, 267 N.C. 387, 148 S.E.2d 233 

(1966). 
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While the Uniform Declaratory Judg- 
ment Act enables courts to take cogni- 
zance of disputes at an earlier stage than 
that ordinarily permitted by the legal pro- 
cedure which existed before its enactment, 
it preserves inviolate the ancient and 
sound juridic concept that the inherent 
function of judicial tribunals is to adjudi- 
cate genuine controversies between antag- 

onistic litigants with respect to their 
rights, status, or other legal relations. 
Lide v. Mears, 231 N.C. 111, 56 S.E.2d 404 
(1949); Angell v. City of Raleigh, 267 N.C. 
387, 148 S.E.2d 233 (1966). 

Actions for a declaratory judgment un- 
der the provisions of this section will lie 
only in a case in which there is an actual 
or real existing controversy between par- 
ties having adverse interests in the matter 
in dispute Branch Banking & Trust Co. 
v. Whitfield, 238 N. C. 69, 76 S. E. (2d) 
334 (1953). 

Jurisdiction under this and the sections 
following may be invoked only in a case 
in which there is an actual or real existing 
controversy between parties having ad- 
verse interests in the matter in dispute. 
Greensboro v. Wall, 247 N. C. 516, 101 
S. E. (2d) 413 (1958). 

When a litigant seeks relief under the de- 
claratory judgment statute, he must set 
forth in his pleading all facts necessary 
to disclose the existence of an actual con- 
troversy between the parties to the action 
with regard to their respective rights and 
duties in the premises. Haley v. Pickel- 
simer, 261 N.C. 293, 134 S.E.2d 697 (1964). 

The superior court has jurisdiction to 
render a declaratory judgment only when 
the pleadings and evidence disclose the ex- 
istence of a genuine controversy between 
the parties to the action, arising out of 
conflicting contentions as to their respective 
legal rights and liabilities under a deed, 
will, contract, Statute, ordinance, or fran- 
chise. Nationwide Mut. ins. Co. v. Roberts, 
261 N.C. 285, 134 $.E.2d 654 (1964). 
When a complaint alleges a bona fide 

controversy justiciable under the De- 
claratory Judgment Act, and it does not 
appear from the complaint that necessary 
parties are absent from the suit, a demurrer 
to the complaint should be overruled. Na- 
tionwide Mut. Ins. Co. y. Roberts, 261 
Nie 285, 134 S.E.2d 654 (1964). 

Where a complaint in a proceeding for 
a declaratory judgment stated a justiciable 
controversy, a demurrer should have been 
overruled, and after the filing of an answer 
a decree containing a declaration of right 
should have been entered. Hubbard Vv. 
Josey, 267 N.C. 651, 148 S.E.2d 638 (1966); 
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Walker y. City of Charlotte, 268 N.C. 345, 
150 S.E.2d 493 (1966). 

This article was not intended to require 
the court to give advisory opinions when 
no genuine controversy presently exists 
between the parties. Angell v. City of 
Raleigh, 267 N.C. 387, 148 S.E.2d 233 
(1966). 

Facts held insufficient to present con- 
troversy under the Declaratory Judgment 
Act. Nascar, Inc. v. Blevins, 242 N. C. 
282, 87 S. E. (2d) 490 (1955). 

The test of the sufficiency of a complaint 
in a declaratory judgment proceeding is 
not whether the complaint shows that the 
plaintiff is entitled to the declaration of 
rights in accordance with his theory, but 
whether he is entitled to a declaration of 
rights at all, so that even if the plaintiff 
is on the wrong side of the controversy, if 
he states the existence of a controversy 
which should be settled, he states a cause 
of suit for a declaratory judgment. Hub- 
bard v. Josey, 267 N.C. 651, 148 S.E.2d 638 
(1966); Walker v. City of Charlotte, 268 
N.C. 345, 150 S.E.2d 493 (1966). 

General Principles Govern Demurrers.— 
The use and determination of demurrers 
in declaratory judgment actions are con- 
trolled by the same principles that apply 
in other cases. Woodard v. Carteret 
County, 270 N.C. 55, 153 S.E.2d 809 
(1967). 
A demurrer is rarely an appropriate 

pleading for a defendant to file to a peti- 
tion for declaratory judgment. Where the 
plaintifi’s pleading sets forth an actual or 
justiciable controversy, it is not subject to 
demurrer since it sets forth a cause of 
action, even though the plaintiff may not 
be entitled to a favorable declaration on 
the facts stated in his complaint; that is, 
in passing on the demurrer, the court is 
not concerned with the question whether 
plaintiff is right in a controversy, but only 
with whether he is entitled to a declara- 
tion of rights with respect tc the matters 
alleged. Walker v. City of Charlotte, 268 
N.C. 345, 150 S.E.2d 493 (1966); Woodard 
v. Carteret County, 270 N.C. 55, 153 S.E.2d 
809 (1967). 
The general rule is that where plaintiff’s 

pleading, in an action for a declaratory 
judgment, sets forth an actual or justici- 
able controversy, or a bona fide justici- 
able controversy, it is not subject to de- 
murrer, since it sets forth a cause of ac- 
tion. This is true even though plaintiff is 
not entitled to a favorable declaration on 
the facts stated in his complaint, or to any 
relief, or is wrong in his contention as to 
his ultimate rights, since, in passing on the 
cemurrer, the court is not concerned with 
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whether he is entitled to a declaration of 
rights with respect to the matters alleged. 
Walker v. City of Charlotte, 268 N.C. 345, 
150 S.E.2d 493 (1966). 
When a complaint alleges a bona fide 

controversy justiciable under the Declara- 
tory Judgment Act, and it does not appear 

from the complaint that necessary parties 

are absent from the suit, a demurrer to 
the complaint should be overruled. The 

parties are entitled to a declaration of their 

rights and liabilities and the action should 

be disposed of only by a judgment declar- 

ing them. Woodard y. Carteret County, 

270 N.C. 55, 153 S.E.2d 809 (1967). 

Only civil rights, status, etc.— 

An action is maintainable under the De- 

claratory Judgment Act only in so far as 

it affects the civil rights, status and other 

relations in the present actual controversy 

between parties. Chadwick v. Salter, 254 

N. C. 389, 119 S. E. (2d) 158 (1961). 

Immunity of State Not Waived.—The 

State has not waived its immunity against 

suit by one of its citizens under the De- 

claratory Judgment Act to adjudicate his 

tax liability under the sales tax statute. 

Housing Authority v. Johnson, 261 N.C. 

76, 134 S.E.2d 121 (1964). 

Hence, the Commissioner of Revenue 

cannot be sued pursuant to the provisions 

of the Declaratory Judgment Act. Housing 

Authority v. Johnson, 261 N.C. 76, 134 

S.E.2d 121 (1964). 
In an action under this section to con- 

strue an easement granted by the State, 

judgment may not be entered enjoining the 

State and its employees from interfering 

with an easement as defined by the court, 

since no action, except as provided in § 

143-291, may be maintained against the 

State or any agency thereof in tort or to 

restrain the commission of a tort. Shingle- 

ton v. State, 260 N.C. 451, 133 S.E.2d 183 

(1963). 

Article Does Not Supersede Rule That 

State Cannot Be Delayed in Collection of 

Revenue.—As broad and comprehensive as 

it is, this article does not supersede the 

rule that the sovereign may not be dented 

or delayed in the enforcement of its right 

to collect the revenue upon which its 

existence depends. Bragg Development Co. 

vy. Braxton, 239 N. C. 427, 79 S. E. (2d) 

918 (1954). 

Article Does Not Vest in Superior 

Court Power to Supervise Officials of In- 

ferior Courts. — While the Declaratory 

Judgment Act is comprehensive in scope 

and purpose, the legislature, in enacting it 

did not intend to vest in the superior 

courts of the State the general power to 
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oversee, supervise, direct, or instruct of- 
ficials of inferior courts in the discharge 

of their official duties. Fuquay Springs 
v. Rowland, 239 N. C. 299, 79 S. E. (2d) 
774 (1954); City of Henderson v. County 
of Vance, 260 N.C. 529, 133 S.E.2d 201 

(1963). 
Failure of Clerk of Local Court to Col- 

lect and Account for Moneys.—The failure 
of a clerk of a local court to collect and ac- 
count for moneys rightfully belonging to 
a municipality because of alleged error in 
the taxing of costs in criminal prosecu- 

tions in his court may not be made the 
subject of an action instituted under the 
Declaratory Judgment Act. Fuquay Springs 
v. Rowland, 239 N. C. 299, 79 S. E. (2d) 

774 (1954). 

A moot question is not within the scope 
of the Declaratory Judgment Act. Morris 
v. Morris, 245 N. C. 30, 95 S. E. (2d) 110 
(1956). 

A proceeding under the Declaratory 
Judgment Act for a declaration as to how 

the estate of deceased passed by his pur- 
ported will must be dismissed when the 

record of probate of the instrument dis- 

closes on its face that the paper writing 
had not been proven as required by stat- 

ute, since in such instance the question of 

title to property under the paper writing 

is moot. Morris v. Morris, 245 N. C. 30, 

95 S. E. (2d) 110 (1956). 

The validity of a statute, when directly 
and necessarily involved, may be deter- 
mined in a properly constituted action un- 

der this and sections following; but this 
may be done only when some specific 

provision thereof is challenged by a per- 

son who is directly and adversely affected 

thereby. Greensboro v. Wall, 247 N C. 

516, 101 S. E. (2d) 413 (1958); Angell v. 
City of Raleigh, 267 N.C. 387, 148 S.E.2d 

233 (1966). 
Under the broad terms of the Declara- 

tory Judgment Act there was held to be 

a right to challenge the Firemen’s Pen- 

sion Fund Act, § 118-18 et seq., in the 

superior court. It did not appear that the 

instant case was an action against the 

State and the allegations were sufficient to 

show the court had jurisdiction of the 

cause. American Equitable Assurance Co. 

vy. Gold, 248 N. C. 288, 103 S. E. (2d) 344 

(1958). 
The Declaratory Judgment Act does not 

authorize an action to determine the valid- 

ity of a taxing statute in lieu of, or in 

substitution for, the specific statutory pro- 

cedure provided for that purpose. Great 

American Ins. Co. v Gold, 254 N. C. 168, 

118 S. E. (2d) 792 (1961). 
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A declaratory judgment may be entered 
only after answer and on such evidence as 
the parties may introduce upon the trial or 

hearing, in the absence of a _ stipulation. 
Nationwide Mut. Ins. Co. v. Roberts, 261 

N.C. 285, 134 S.E.2d 654 (1964); Hubbard 
v. Josey, 267 N.C. 651, 148 S.E.2d 638 
(1966). 

Question of Insurer’s I iability.— 
Generat!y questions involving the liabil- 

ity of insurance companies under their pol- 

icies ar proper subjects for declaratory re- 

lief. Iowa Mut. Ins. Co. v. Fred M. Sim- 
mons) [tic 4.2 58seN Gey 69 lesins, we. aced) 

19 (1962); Nationwide Mut. Ins. Co.) v. 
Roberts, 261 N.C. 285, 1384 §.E.2d 654 

(1964). 

Where a declaratory judgment action 

served the dual purpose of determining 
with finality an msurance company’s obli- 

gation to defend the insured in a tort ac- 

tion pending against the insured and the 

company’s ultimate Hability for any judg- 

ment rendered against the insured. the case 

was a pertect one for declaratory judg- 

ment. Stout v. Grain Dealers Mut. Ins. 
Co., 307 F. (2d) 521 (1962). 

Action to Determine Right to Ease- 
ment.— 

An action to obtain a judicial declaration 
of plaintifi’s right to an easement appur- 

tenant over the lands of defendants is au- 
thorized by the Declaratory Judgment 
Act. Hubbard vy. Josey, 267 N.C. 651, 148 
S.E.2d 638 (1966). 
A controversy between an_ individual 

and ithe State sas) to the, extentot /an 
easement granted to the individual by 

the State may be made the basis of a 
suit against the State in the superior court 

under this section. since such suit involves 
title to realty within the purview of § 41- 
10.1. Shingleton v. State, 260 N.C. 451, 133 
S.E.2d 183 (1963); Hubbard v. Josey, 267 
N.C. 651, 148 S.F.2d 638 (1966). 

Jurisdiction of Industrial Commission 
Exclusive in Workmen’s Compensation 
Cases.—In an action instituted in the su- 
perior court- under the Declaratory Judg- 

ment Act or otherwise, when the pleadings 

disclose an employee-employer  relation- 

ship exists so as to make the parties sub- 
ject to the provisions of the Workmen’s 
Compensation Act, dismissal is proper. for 

the Industrial Commission has exclusive 
jurisdiction in such cases. Cox vy. Pitt 
Conuntyme sanspaeCo4 Flnchs2b0eNenGauss: 
29 S. E. (2d) 589 (1963). 

Such as One Involving Right of Insur- 
ance Carrer to Subrogation.--The Declar- 

atory Judement Act may not be used to 

determine whether or not the employer's 
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insurance carrier is entitled to the right of 
subrogation against the funds received 

from the third party tort-feasor, under the 
provisions of § 97-10.2, since the Industrial 
Commission has the exclusive original ju- 
risdiction to determine the question. Cox 
v. Pitt County Transp. Co., Inc., 259 N. 
C. 38 129 S. E. (2d) 589 (1963). 
Question as to Right of Adopted Chil- 

dren to Share in Corpus of Trust.— Where, 
in an action to construe a will, the parties 

sought adjudication as to whether the 

three adopted children of testator’s nephew 

would be entitled to share in the corpus 

of a trust after the death of the life bene- 
ficiaries, it was held that since the ques- 
tion was one of law and presently de- 

terminable, and since it was not moot un- 
less all three adopted children should die 

prior to the death of the survivor of the 
life beneficiaries, the parties were entitled 
to a determination of the question. Wa- 

chovia Bank & Trust Co. v. Green, 238 
Nu Cc 330eysuS: Be (2a). 1744 C1943): 

Right to Close Alleyway.—Where an 
alleyway ending in a cul-de-sac was re- 
ferred to in the respective deeds to con- 

tiguous lots, the right to close a part of 

the alley at the cul-de-sac end could be 

determined under the Declaratory Judg- 

ment Act. Hine v. Blumenthal, 239 N. C. 

537, 80 S. E. (2d) 458 (1954); Hubbard v. 
Josey, 267 N.C. 651, 148 S.E.2d 638 (1966). 

A controversy as to whether deeds 

created a fee upon special limitation and as 
to whether title would revert to grantors 

upon the threatened happening of the con- 

tingency, may be maintained under the 

Declaratory Judgment Act. Charlotte Park 
& Recreation Comm. v. Barringer, 242 N. 
C. 311, 88 S. E. (2d) 114 (1955); Hubbard 
V.. Josey, 267ION.C.) 651,148 S.B.2die6as 
(1966). 

Applied in Blue Ridge Memorial Park, 

Inc. v. Union Nat. Bank, Inc., 237 N. C. 
547, 75 S. BE. (2d) 617 (1953); Bradford v. 

Johnsons 237 pNeaGarot2 eh Seon eGod) 
632 (1953); Greensboro v. Smith, 239 N. 
C. 138, 79 S. E. (2d) 486 (1954); Fuller 
v. Hedgpeth, 239 N. C. 370, 80 S. E. (2d) 
18 (1954); Hubbard v. Wiggins, 240 N. 

C. 197, 81 S. E. (2d) 630 (1954); Julian 
v. Lawton, 240 N. C. 436, 82 S. E. (2d) 
210 (1954); Mesimore v. Palmer, 245 N. 

C. 488, 96 S. E. (2d) 356 (1957); Finch v. 
Honeycutt, 246 N. C. 91, 97.S. E. (2d) 478 

(1957); Wachovia Bank & Trust Co. v. 

Taliaferro,! 246',N.2G.»421, 9% S .E.. (2d) 
776 (1957); Walker v. Moss, 246 N. C. 
196,97. S. EB. (2d), 836 (1957); Carter v. 
Davis, 246 N. C. 191, 97 S. E. (2d) 838 
(1957); Reed v. Elmore, 246 N. C. 221, 98 
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S. E. (2d) 360 (1957); Competitor Liaison 

Bureau of Nascar, Ine. v. Midkiff, 246 N. 

C. 409, 98 S. E. (2d) 468 (1957); Edmond- 
son v. Henderson, 246 N. C. 634, 99 S. E. 

(2d) 869 (1957); Bullock v. Bullock, 251 N. 

C. 559, 111 S. E. (2d) 837 (1960); Parker 
vy. Parker, 252 N. C. 399, 113 S. E. (2d) 
899 (1960): Lanier v. Dawes, 255 N. C. 

458, 121 S. E. (2d) 857 (1961); Eastern 

Carolina Tastee-Freez, Inc. v. Raleigh 256 

N. CC. 208, 123 S. E. (2d) 632 (1962); 

Cline v. Olson, 257 N. C. 110, 125 S. #. 

(2d) 320 (1962); Poindexter v. Wachovia 

Bank & Trust Co., 258 N. C. 371, 128 S. 

E. (2d) 867 (1963); Thomas v. Thomas, 

258 N. C. 590, 129 S. E. (2d) 239 (1963); 

Worsley v. Worsley, 260 N.C. 259, 132 

S.E.2d 579 (1963); Tolson v. Young, 260 

N.C. 506, 133 S.E.2d 135 (1963); Joyce v. 

Joyce, 260 N.C. 757, 133 S.E.2d 675 (1963); 

Clark v. Meyland, 261 N.C. 140, 134 S.E.2d 

168 (1964); Adams v. Adams, 261 NEG: 

342, 134 S.E.2d 633 (1964); Iowa Mut. 
Ins. Co. v. Fred M. Simmons, Itic., 262 

N.C. 691, 138 S.E.2d 512 (1964); Walker 

v. City of Charlotte, 262 N.C. 697, 138 

S.E.2d 501 (1964); First Union Nat’l Bank 

v. Broyhill, 263 N.C. 189, 139 S.E.2d 214 

(1964); Central Carolina Bank & Trust 

Co. v. Bass, 265 N.C. 218, 143 S$.E.2d 689 

(1965); Gardner v. City of Reidsville, 269 

N.C. 581, 153 S.E.2d 139 (1967); Grant v. 

Banks, 270 N.C. 473, 155 S.E.2d 87 (1967); 
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Breece v. Breece, 270 N.C. 605, 155 S.E.2d 
65 (1967); Gaskill v. Costlow, 270 N.C. 
686, 155 S.E.2d 148 (1967); Ray v. Ray, 
270 N.C. 715, 155 S.E.2d 185 (1967); Har- 
relson v. City of Fayetteville, 271 N.C. 87, 

155 S.E.2d 749 (1967); Fullam v. Brock, 
271 N.C. 145, 155.S.E.2d 737 (1967). 

Quoted in Walters v. Baptist Children’s 

Home of North Carolina, Inc., 251 N C. 
369, 111 S. E. (2d) 707 (1959); Gregory v. 
Godfrey, 254 N. C. 215, 118 S. E. (2d) 538 
(1961). 

Cited in Efird v. Efird, 234 N C. 607, 

68 S. E. (2d) 279 (1951); North Carolina 

State Ports Authority v. First-Citizens 
Bank & Trust Co., 242 N C. 416, 88 S. E. 
(2d) 109 (1955); Taylor v. Taylor, 243 N. 

CP'726, 92°S.E. (2d) 136°(1956); *Blan- 
chard v. Ward, 244 N C. 142, 92 S. E. (2d) 
776 (1956); Price v. Davis, 244 N. C. 229, 

93 S. E. (2d) 93 (1956); Farmville v. A. C. 
Monk & Co.) 250° N. °C. 171,108 Si E. 
(2d) 479 (1959); Dickey v. Herbin, 250 

N. C. 321, 108 S. E. (2d) 632 (1959); Brown 

v. Byrd, 252 N. C, 454, 113 S. E. (2d) 804 

(1960); Andrews v. Andrews, 253 NAC: 

139, 116 S. E. (2d) 436 (1960); Seatord v. 

Nationwide Mutual Ins. Co., 253 N. C. 719, 

117 S E. (2d) 733 (1961); Employers’ Fire 

Ins. Co. v. British America Assurance Co., 

259 N. C. 485, 131 S. E. (2d) 36 (1963); 

Tilley v. Tilley, 268 N.C. 630, 151 S.E.2d 

592 (1966). 

§ 1-254. Courts given power of construction of all instruments. 

Contracts.— When jurisdiction exists, a 

contract may be construed either before 

or after there has been a breach of it. Na- 

tionwide Mut Ins. Co. v. Roberts, 261 

N.C. 285, 184 S.E.2d 654 (1964). 

Statutes. — The Uniform Declaratory 

Judgment Act furnishes a particularly ap- 

propriate method for the determination of 

controversies relative to the construction 

and validity of a statute, provided there is 

an actual or justiciable controversy be- 

tween the parties in respect to their rights 

under the statute. Woodard v. Carteret 

County, 270 N.C. 55, 153 S.E.2d 809 

(1967). 
A petition for a declaratory judgment is 

particularly appropriate to determine the 

constitutionality of a statute when the 

parties’ desire and the public need requires 

a speedy determination of important pub- 

lic interests involved therein. Woodard v. 

Carteret County, 270 N.C. 55, 153 S.E.2d 

809 (1967). 
Release of Prospective Testamentary 

Benefit. Where the heart of a case was 

the determination of the effect, meaning 

and validity of a release of a testamentary 

benefit from a prospective testator and the 

tights of the parties thereunder, there was 

a real controversy which plaintiffs were 

entitled to have determined. Stewart v. 

MeJade, 256 N. C. 630, 124 S. E. (2d) 822 

(1962). 

Applied in North Carolina State Art 

Society v. Bridges, 235 N C. 125, 69 > 

E. (2d) 1 (1952); Walters v. Baptist 

Children’s Home pf North Carolina, Inc., 

251 N. C. 369, 111 S. E. (2d) 707 (1959); 

Great American Ins. Co. v. Gold, 254 N. 

C. 168, 118 S. E. (2d) 792 (1961); Gregory 

v. Godfrey, 254 N. C. 215, 118 S. E. (2d) 

538 (1961). 

Quoted in Hine v. Blumenthal, 239 N. 

C. 537, 80 S. E. (2d) 458 (1954); Bennett 

v. Attorney General, 245 N. C. 312, 96 S. 

E. (2d) 46 (1957); American Equitable 

Assurance Co. v. Gold, 248 N. C. 288, 103 

S. E. (2d) 344 (1958); Little v. Wachovia 

Bank & Trust Co., 252 N. C. 229, 113 S. 

E. (2d) 689 (1960). 

Cited in Citizens Nat. Bank v. Phillips, 

235 N. C. 494, 70 S. E. (2d) 509 (1952). 
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§ 1-255. Who may apply for a declaration. 
Applied in Cunningham y. Brigman, 263 

N.C. 208, 139 S.B.2d 353 (1964). 
Quoted in Dickey v. Herbin, 250 N. C. 

321, 108 S. E. (2d) 632 (1959); Little v. 
Wachovia Bank & Trust Co., 252 N. C. 
229, 113 S. E. (2d) 689 (1960). 

§ 1-256. Enumeration of declarations not exclusive. 
Quoted in Hine v. Blumenthal, 239 N. 

C. 537, 80 S. E. (2d) 458 (1954). 

§ 1-257. Discretion of court. 
Applied in National Ass’n for Advance- 

ment of Colored People v. Eure, 245 N. 
Cy531,8950. eb (2d), Sose (1057) 

§ 1-258. Review. 
This section does not enlarge the right 

of an executor for a review, but provides 
for review under the same rules that ap- 

ply in cases not brought pursuant to the 

§ 1-260. Parties. 
Language of section is clear and specific. 

McMillan v. Robeson County, 262 N.C. 
413, 137 S.E.2d 105 (1964). 

Absence of Necessary Party.—The lat- 
ter portion of the first sentence of this 

section ordinarily should not be relied on 

by the courts as authority to proceed to 

judgment without the presence of al] nec- 

essary parties, when in the course of a 

trial the absence of such parties becomes 
apparent. Morganton v. Hutton & Bour- 
bonnais Co., 247 N. C. 666, 101 S. E. (2d) 
679 (1958). 

Where it appears in a case involving the 
construction of a will that the absence of 

a necessary party prevents the entry of 

a judgment finally settling and determin- 

ing the question of interpretation, the 
court should refuse to deal with the merits 
of the case until the absent person is 
brought in as a party to the action. Ed- 
mondson v. Henderson, 246 N. C. 634, 99 
S. E (2d) 869 (1957). 

Parties to Action to Determine Right to 
Close Alleyway.—The owners ot the tee 

§ 1-261. Jury trial. 
Applied in [owa Mut Ins. Co. v. Fred 

M. Simmons, Inc., 258 N. C. 69, 128 S. E. 
(2d) 19 (1962). 

§ 1-262. Hearing before judge 
jury trial waived; what judge may 
When Court Should Not Consider Evi- 

dence and Find Additional Facts.—In an 
action under the Declaratory Judgment 
Act when the pleadings do not raise is- 
sues of fact, the court is without authority 
to consider evidence and find additional 
facts. Thus where the facts were estab- 

1 

Declaratory Judgment Act. Dickey v. 
Herbin, 250 N. C. 321, 108 S. E. (2d) 632 
(1959). 

in an alleyway in which owners of con- 
tiguous lots had an easement were neces- 
sary parties in an action under the Declara- 
tory Judgment Act to determine whether 

a part of the alleyway at the cul de-sac 

end might be closed, as against the con- 

tention of one lot owner that he had the 

right to have the entire alleyway kept open. 

But a lot owner who had leased her entire 

interest, and a party agreeing to lease the 
alleyway only in the event a part of it 

could be closed, were not necessary parties 

to the proceeding. Hine y. Blumenthal, 
239 N C. 537, 80 S. E. (2d) 458 (1954). 

Applied in Marsden v. Southern Flight 
Service, Inc., 192 F. Supp. 418 (1961); 

Pitt & Greene Elec. Membership Corp. v. 
Carolina Power & Light Co. 261 N.C. 
716, 136 S.E.2d 124 (1964); North Caro- 

lina Turnpike Authority v. Pine Island, 
Inc., 265 N.C. 109, 143 S.E.2d 319 (1965). 

Cited in Dickey v. Herbin, 250 N. C. 
321, 108 S. E. (2d) 632 (1959); Chadwick 

v. Salter, 254 N. C. 389, 119 S. E. (2d) 158 
(1961). 

Cited in Stout v. Grain Dealers Mut. 
{ns Co., 201 F. Supp 647 (1962), affirmed 
in 307 F. (2d) 521 (1962). 

where no issues of fact raised or 
hear. 

lished by defendant’s unequivocal admis- 
sion of all of plaintiffs’, factual allegations, 
the court should not have considered affi- 
davits offered by plaintiffs, and the find- 

ings of fact incorporated in the judgment, 
to the extent that they differed from or 

went beyond the facts established by the 

Q? 
OS a? 
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pleadings, would not be considered on ap- 
peal. Greensboro v. Wall, 247 N. C. 516, 
101PS." Bs (Sd)-4137 (1958). 

Applied in Breece v. Breece, 270 N.C. 
605, 155 S.E.2d 65 (1967). 

Cited in North Carolina State Ports Au- 

§ 1-263. Costs. 
Applied in Board of Managers v. Wil- 

mington, 237 N. C. 179, 74 S. E. (2d) 749 
(1953). 
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thority v. First-Citizens Bank & Trust 
Co., 242 N. C. 416, 88 S. E. (2d) 109 
(1955); Stout v. Grain Dealers Mut. Ins. 
Co, 201 F. Supp. 647 (1962), affirmed in 
307 F. (2d) 521 (1962). 

§ 1-264. Liberal construction and administration. 
Applied in Woodard v. Carteret County, 

270 N.C. 55, 153 S.E.2d 809 (1967). 
Quoted in American Equitable Assur- 

ance Co. v. Gold, 248 N. C. 288, 103 S. E. 
(2d) 344 (1958). 

§ 1-265. Word “person” construed. 

Allegations taken as true for purpose of 
testing demurrer qualified plaintiff insur- 
ance companies as “persons” within mean- 

ing of this section. American Equitable 
Assurance Co. v. Gold, 248 N. C. 288, 103 
S. E. (2d) 344 (1958). 

SUBCHAPTER IX. APPEAL. 

ARTICLE 27. 

Appeal. 

§ 1-268. Writs of error abolished. 
To obtain relief from an irregular judg- 

ment, that is, one entered contrary in some 

material respect to the course of practice 
and procedure allowed and permitted by 
law, and not a mere erroneous interpreta- 
tion of the law, the injured party should 
proceed by motion in the original cause. 

Menzei v. Menzel, 250 N. C. 649, 110 S. E. 
(2d) 333 (1959). 

§ 1-269. Certiorari, recordari, 

II. CERTIORARI. 

B. General Consideration. 

Substitute for Appeal.— 
In accord with 3rd paragraph in original. 

See In re Burris. 261 N.C. 450, 135 S.E.2d 

27 (1964). 
Effect of Certiorari.— 
When issued, the writ of certiorari sus- 

pends the authority of the lower court in 
a case pending the action of the reviewing 
court. Wheeler v. Thabit, 261 N.C. 479. 

135 S.E.2d 10 (1964). 
Applied in Baker v. Varser, 240 N. C. 

260, 82 S. E. (2d) 90 (1954). 

Cited in Baker v. Varser, 239 N. C. 180, 
79 S. E. (2d) 757 (1954); Menzel v. Men- 
zel, 250 N. C. 649, 110 S. E. (2d) 333 
(1959); In re McCoy, 233 F. Supp. 409 

(E.D.N.C. 1964). 

1A—7 

Or Mistaken Interpretation of Law. — 
To obtain relief from a mistaken nterpre- 
tation of the law resulting in an erroneous 
judgment, the complaining party has his 
remedy by appeal or proceedings equiva- 
lent thereto taken in due time. Menzel v. 
Menzel, 250 N. C. 649, 110 S. E. (2d) 333 
(1959). 

and supersedeas. 

C. Illustrative Cases. 

Noncompliance with Rules Governing 

Appeals. — Where plaintiff, appearing in 
propria persona because of an asserted 

inability to employ counsel, fails to com- 
ply with the rules of court governing ap- 
peals, the Supreme Court, in the exercise 

of its supervisory jurisdiction, may treat 
the purported appeal as a petition for cer- 

tiorari. Huffman v. Douglass Aircraft Co., 
260 N.C. 308, 132 S.E.2d 614 (1963) 

Removal of Public Officer or Employee. 

—If the act of removal of a public officer 

is executive it is not reviewable on cer- 

tiorari but if it is on hearing and formal 

findings, it is reviewable. Stated in another 

way, the writ may be invoked only to re- 

view acts which are clearly judicia) or 

quasi-judicial. Bratcher v. Winters, 269 

N.C. 636, 153 S.E.2d 375 (1967). 
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When a governmental agency has power 
to remove a public officer only for cause 
after hearing, the ouster proceeding is ju- 
dicial or quasi-judicial in nature, and may 
be reviewed by certiorari. Bratcher v. 
Winters, 269 N.C. 636, 153 S.E.2d 367 
(1967). 
A hearing, pursuant to the provisions of 

the act creating the civil service board of 
a city, with respect to the discharge of a 
classified employee of the city by the civil 
service board, was held a quasi-judicial 
function and reviewable upon a writ of 
certiorari issued from the superior court. 
In re Burris, 261 N.C. 450, 135 S.E.2d 27 
(1964); Bratcher v. Winters, 269 N.C. 636, 
153 S.E.2d 375 (1967). 

An order entered by the civil service 
board of a city, dismissing a policeman 
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from the police department, was properly 
brought up for the superior court’s review 
by writ of certiorari. Bratcher v. Winters, 
269 N.C. 636, 153 S.E.2d 375 (1967). 

Demotion of Policeman.—The order en- 
tered by a chief of police demoting a 
policeman from captain of detectives to 
patrolman was the administrative act of 
the chief of police and neither judicial nor 
quasi-judicial in its nature, hence the order 
was not reviewable by the superior court 
on certiorari. Bratcher v. Winters, 269 
N,C..636, 153 S.B.2d 375 (1967). 

IV. SUPERSEDEAS. 

Definition and Scope of Writ.— 
In accord with 1st paragraph in original. 

See New Bern v. Walker, 255 N. C. 355, 
121 S. E. (2d) 544 (1961). 

§ 1-270. Appea! to Supreme Court; security on appeal; stay. 

Cited in State v. City Coach Co., 234 

N. Cc. 489, 67 S. E. (2d) 629 (1951) (con. 

§ 1-271. Who may appeal. 

Appeals lie from the superior court to 

the Supreme Court as a matter of right 

rather than as a matter of grace. Harrell v. 
Harrell, 253 N. C. 758, 117 S. E. (2d) 728 
(1961). 

And Only the “Aggrieved” May Ap- 

peal.— 
In accord with ist paragraph in origi- 

nal. See Langley v. Gore, 242 N C. 302, 

s7 S. E. (2d) 519 (1955); Dickey v. Her- 
bin’ 250 5N; C..3821,, 1087 9. en led) .052 
(1959); Waldron Buick Co. v. General 
Motors. Corp., -251 (N: C. 201," 11075. 78. 
(2d) 870 (1959); State v. Maybelle Trans- 

port’Co., 262 )Nz Ci a776.2.144 5S. Eo (ed) 
768 (1960); Coburn v. Roanoke Land & 
Timber Corp., 260 N.C. 173, 132 $.E.2d 
340 (1963). 

Where a party is not aggrieved by the 

judicial order entered, his appeal will be 
dismissed. Gaskins v. Blount Fertilizer 

Cox 260 N.C.19113205.E-2d) 3455(1'963)): 

Where both plaintiffs and defendants ap- 

peal from judgment in favor of defendants, 

defendants appeai will not be considered 

when no error is found on plaintiffs’ ap- 

peal since mw such instance defendants are 

not the parties aggrieved by the judgment. 

Teague v Duke Power Co., 258 N. C. 759, 
129 S. E. (2d) 507 (1963). 

Where order was issued that funds in 

the custody of the court be turned over to 

plaintiffs, defendants appealed therefrom 

on the ground that plaintiffs were not 

entitled to the funds; but defendants had 
no interest in or claim to the funds. It was 

held that defendants were not the parties 

op.); Richardson v. Cooke, 238 N. C. 449, 
78 S. E. (2d) 208 (1953). 

aggrieved within the meaning of this sec- 
tion. Langley v. Gore, 242 N. C. 302, 87 S. 
Fen. (20) .519) (1955). 

“Party Aggrieved” Defined.— 
The party aggrieved, within the mean- 

ing of this section, is the one whose rights 
have been directly and injuriously af- 
fected by the judgment entered in the su- 

perior court. State v. City Coach Co., 234 
Ni L.Gs"489.267 sons Hee (2d) 6291951 )— (con. 
op.); Waldron Buick Co. v. General Mo- 
tors Corp., 251 N. C. 201, 110 S. E. (2d) 
870 (1959). 

For a party to be aggrieved, he must 
have rights which were substantially af- 
fected by a judicial order. Gaskins v. 
Blount Fertilizer Co., 260 N.C. 191, 132 

S.E.2d 345 (1963). 
A party is aggrieved if his rights are 

substantially affected by judicial order. 
Coburn v. Roanoke Land & Timber Corp., 
260 N.C. 173, 132 S.E.2d 340 (1963); Child- 
CES) Ve eave eto NG. 772115585  Bedeeoo 

(1967). 
If the judicial order complained of does 

not adversely affect the substantial rights 

of appellant, the appeal will be dismissed. 
Coburn v. Roanoke Land & Timber Corp., 

260. .N.C, 73, 0238! 1S.E.2d 3407 -(3963); 
Childers v. Seay, 270 N.C. 721, 155 $.E.2d 
259 (1967). 

For various definitions of the words 
“party aggrieved,” see In re Application 
for Reassignment, 247 N. C. 413, 101 S. 
BE. (2d) 359 (1958). 

Refusal to Set Aside Verdict.—\Vhere 
the trial court enters judgment that 
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plaintiff recover nothing of certain defen- 
dants, such defendants may not, upon 

plaintiff's appeal from the refusal of the 
court to enter judgment on the verdict, 

appeal from the court’s refusal to set aside 
the verdict for errors committed during 
the trial, since, until a judgment is entered 

against them, they are not parties ag- 

grieved. Bethea v. Town of Kenly, 261 

N.C. 730, 136 S.E.2d 38 (1964). 
Interlocutory Order Affecting No Sub- 

stantial Right.—An appeal from an order 
requiring the resident father to have the 
child in court in order that the question 

of custody might be considered and de- 
termined in a habeas corpus proceeding 

between the parents of the child, sepa- 
rated, but not divorced, is premature and 
will be dismissed, since the order is in- 

terlocutory and affects no_ substantial 
right. In re Fitzgerald, 242 N. C. 732, 89 
S. E. (2d) 462 (1955). 

Instruction on Negligence of Codefen- 
dant.—In an action against each of two de- 
fendants as joint tort-feasors, one defen- 
dant cannot be the party aggrieved by 
error in the court’s instruction to the jury 
as to the negligence of the other defendant, 
where they were not adversaries inter se. 
Childers v. Seay, 270 N.C. 721, 155 S.E.2d 
259 (1967). 

Trustor under Senior Deed of Trust.— 
Where a trustor’s equity has been di- 
vested by foreclosure of a junior deed of 

trust on the property, he has no rights in 
the property, and is not a party aggrieved 

by an order dissolving an injunction 

against foreclosure of the senior deed of 
trust. Gaskins v. Blount Fertilizer Co., 260 

N.C. 191, 132 S.E.2d 345 (1963). 

Parties Enjoined from Cutting Timber. 
—Where plaintiffs were estopped to as- 
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sert title to land in controversy, an order 
enjoining them from cutting timber which 
they did not own did not affect any sub- 
stantial right of theirs; hence, plaintiffs 
were not parties aggrieved. Coburn v. 
Roanoke Land & Timber Corp., 260 N.C. 
173, 132 S.E.2d 340 (1963). 

Corporation.—_ Where an action is en- 

titled named individuals “t/a” a named cor- 
poration, the corporation cannot be the 
party aggrieved by an order striking the 

names of the individuals and the letters 
“t/a” from the captions of the summons 

and complaint and the references to said 
individuals from the complaint. Williams 
v Denning, 260 N.C. 540, 133 S.E.2d 148 
(1963). 

The holder of the legal title as security 
for a debt has no right to demand pos- 

session or foreclose the instrument until 

requested to do so by a party secured, and 

therefore the trustee, in the absence of a 
showing of such request, is not the party 

aggrieved by, and may not appeal from, a 
judgment declaring that under § 45-37(5) 
the right to possession and the right to 

foreclose were barred. Gregg v. William- 
son,4246) N.G2356) -98 Sanh (2d) 481 

(1957). 

Applied in Queen City Coach Co. v. 
Carolina Coach Co., 237 N. C. 697, 76 S. 
E. (2d) 47 (1953); State v. Equity Gen- 

eral’ Ins’ Co., 255° N.*C, 145, 120 S: E. (2d) 
452 (1961); Lucas v. Felder, 261 N.C. 
169, 134 S.E.2d 154 (1964); Marlin v. 

Moss, 261 N.C. 737, 136 S.E.2d 90 (1964). 
Cited in State v City Coach Co., 234 

N. C. 489, 67 S.E. (2d) 629 (1951); Bell 

v. Smith, 263 N.C. 814, 140 S.E.2d 542 

(1965). 

§ 1-272. Appeal from clerk to judge. 

Construed in Pari Materia with § 1-276. 
—As this section and § 1-276 deal with 
the same subject matter, they must be con- 
strued in pari materia and harmonized to 
give effect to each. Becker County Sand & 
Gravel Co. v. Taylor, 269 N.C. 617, 153 

S.E.2d 19 (1967). 
Appeal Necessary for Jurisdiction of 

Court.—The superior court does not ac- 
quire jurisdiction of a special proceeding 
before the clerk when there is no appeal 

from the order of the clerk by a party 
aggrieved. Becker County Sand & Gravel 
Co. v. Taylor, 269 N.C. 617, 153 S.E.2ed 19 
(1967). 

Applied in Harris v. Harris, 257 N. C. 
416 126 S. E. (2d) 83 (1962). 

Stated in North Carolina State Highway 
& Public Works Comm. v. Mullican, 243 
N. C. 68, 89 S. BE. (2d) 738 (1955). 

Cited in In re Hardin, 248 N. C. 66, 
102 S. E. (2d) 420 (1958). 

§ 1-273. Clerk to transfer issues of fact to civil issue docket. 
Special Proceedings.— 
If issues of fact are raised in special 

proceedings before the clerk, the cause is 
transferred to the civil issue docket, to be 
tried as in an ordinary civil action. In the 

Matter of Wallace, 267 N.C. 204, 147 
S.E.2d 922 (1966). 

Probate Proceedings.—A clerk of the 
superior court may probate a will in sol- 

emn form, without the verdict of a jury, 
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that is per testes, where interested par- 

ties are cited to appear and “see proceed- 

ings,” or they come in voluntarily to “see 

proceedings,” and such parties raise no 1s- 

sue of fact. But, where an _ interested 

party intervenes in such proceeding and 

objects to the probate of the will, de- 

nying its validity, whether he files a 

formal caveat or not, it will raise the 1s- 
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sue of devisavit vel non, which issue 

must be tried by a jury. Such procedure 

is required by this section. In re Ellis’ 

Will, 235 N. C. 27, 69 S E. (2d) 25 (1952). 

Cited in Boone v. Sparrow, 235 N. C. 

396, 70 S. E. (2d) 204 (1952); In re Will 

of Wood, 240 N. C. 134, 81 S. E. (2d) 127 

(1954). 

§ 1-276. Judge determines entire controversy; may recommit. 

Construed in Pari Materia with § 1-272. 
—As this section and § 1-272 deal with 

the same subject matter they must be con- 

strued in pari materia and harmonized to 

give effect to each. Becker County Sand 

& Gravel Co. v. Taylor, 269 N.C. 617, 153 

S.E.2d 19 (1967). 
Jurisdiction Whenever a special pro- 

ceeding begun before the clerk is, for any 
ground whatever sent to the superior 
court before the judge the judge has juris- 
diction. Hudson v. Fox, 257 N. C. 789, 
127S E. (2d) 556 (1962). 

Even when the proceeding originally had 
efore the clerk is void for want of juris- 

diction, the superior court may yet pro- 
ceed in the matter. Hudson v. Fox, 257 
N C. 789, 127 S. E. (2d) 556 (1962). 

The superior court does not acquire 
jurisdiction of a special proceeding before 
the clerk when there is no appeal from the 
order of the clerk by a party aggrieved. 
Becker County Sand & Gravel Co. v. Tay- 
lor, 269 N.C. 617, 153 S.E.2d 19 (1967). 

Judge May Determine Entire Contro- 

versy.— 
In accord with 1st paragraph in origi- 

aal. See Sale v. State Highway & Public 
Works Comm., 242 N. C. 612, 89 S. E. 
(2d) 290 (1955). 

In accord with 2nd paragraph in origi- 
nal. See Potts v. reowser, 267 N.C. 484, 
148 S.E.2d 836 (1966). 
When a civil action or special proceed- 

ing instituted before the clerk is “for any 
ground whatever sent to the superior court 

before the judge,” he has the authority to 

consider and determine the matter as if 
originally before him. Langley v. Lang- 
ley,» 236 iN:.oC.». 184, 7205. wBsr (2d)e0235 
(1952). 

Under the statutes governing probate 

matters, the superior court, as a mere 

court of law and equity, has no jurisdic- 

tion to determine an issue whether a dis- 

puted writing is the last will of a deceased 

person in an ordinary civil action. How- 

ever, when an issue of devisavit vel non 

is raised, that necessitates the transfer of 

the cause to the civil issue docket for trial 

by jury, where the superior court in term 

has jurisdiction to determine the whole 

matter in controversy as well as the issue 

of devisavit vel non. Morris v. Morris, 245 

N. C. 30, 95 S. EB. (2d) 110 (1956). 
In the appointment and removal of 

guardians the appellate jurisdiction of the 
superior court is derivative, and appeals 
present for review only errors of law com- 
mitted by the clerk. In re Simmons, 266 
N:C. 702; 147°S:E.2d "231(1966). 

Appeals under this section are confined 
to civil actions and special proceedings. 
The decisions are plenary that the removal 
of a guardian is neither. In re Simmons, 
266 N.C. 702, 147 S.E.2d 231 (1966). 

The clerk has authority and jurisdiction, 

initially, to pass upon exceptions to the re- 
port of the commissioners in a special pro- 
ceeding for partition. Allen v. Allen, 258 
N C. 305, 128 S. E. (2d) 385 (1962). 

Applied in Clapp v. Clapp, 241 N. C. 
281, 85 S. EB. (2d) 153 (1954). 

Quoted in Rich v. Norfolk Southern Ry. 

Coe 2840.N,, Ce. 195,) 92, Setoe(ed jaaces 

(1956). 

Cited in Woody v. Barnett, 235 N. C. 
73, 68 S. E. (2d) 810 (1952); In re Will of 
Wood, 240 N. C. 134, 81 Se heuted mete 

(1954); McDaniel v. Fordham, 264 N.C. 

62, 140 S.E.2d 736 (1965). 

§ 1-277. Appeal from superior court judge. 

II. APPEAL IN GENERAL. 

A. Genera] Consideration. 

The proper method for obtaining relief 
from legal errors is by appeal under this 
section and not by application to another 
superior court. In such cases, a judgment 

entered by one judge of the superior court 

miay not be modified, reversed or set aside 

by another superior court judge. Nowell 
v. Neal, 249 N. C. 516, 107 S. E. (2d) 107 
(1959). 

An immediate appeal is the proper 

method to obtain relief from legal errors 
and it may not be obtained by application 
to another superior court judge. A judg- 
ment entered by one superior court may 
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not be modified, reversed, or set aside by 
another. North Carolina State Highway 
Comm’n v. Nuckles, 271 N.C. 1, 155 S.E.2d 
772 (1967). 
And appeals lie from the superior court 

to the Supreme Court as a matter of right 
rather than as a matter of grace. Harrell 
y. HarrellsenatNg G.768).21%'S. 52 (2d) 
728 (1961). 

But Petitioner Alleging Denial Must 
Show Appeal Would Have Been Fruitful. 
—The weight of authority clearly stands 
for the proposition that the petitioner who 
claims he was denied his right to appeal 

through the neglect of counsel must show 
that his appeal would have been fruitful. 
Pitts v. North Carolina, 267 F. Supp. 870 
(M.D.N.C. 1967). 

This section regulates the practice of ap- 
peal in respect to when an order or judg- 
ment is subject to immediate review. State 
v. Childs, 265 N.C. 575, 144 §.E.2d 653 
(1965). 

It Must Be Complied with.—Since there 
is no right to appeal outside the provisions 
of the statute, the requirements of the 
statute must be complied with for the ap- 
peal to be made. Pitts v. North Carolina, 
267 F. Supp. 870 (M.D.N.C. 1967). 

Causes coming before a judge are in the 

bosom of the court during term time. So 
long as his orders, judgments and rulings 

do not fall within the classifications set 
out in this section, no appeal therefrom 
will lie. Hollingsworth GMC Trucks, Inc 
v. Smith, 249 N. C. 764, 107 S. E. (2d) 

746 (1959). 

Discretionary Power to Consider Pre- 
mature and Fragmentary Appeal.—Even 
though a appeal is fragmentary and pre- 
mature, the Supreme Court may exercise 
its discretionary power to express an opin- 
ion upon the question which the appellant 
has attempted to raise. Cowart v. Honey- 
cutt, 257 N. C. 136. 125 S. EB. (2d) 38% 
(1962); Barrier v. Randolph, 260 N.C. 741, 
133 $.E.2d 655 (1963). 

Applied in Goldston v. Wright, 257 N. 

C. 279, 125 S. E. (2d) 462 (1962); Pearsall 
v Duke Power Co., 258 N. C. 639, 129 S. 
E. (2d) 217 (1963); Rouse v. Snead, 269 
N.C. 623, 153 S.E.2d 1 (1967). 

Quoted in Waldron Buick Co. v. Gen- 

eral Motors Corp., 251 N. C. 201, 110 S. E. 
(2d) 870 (1959); State v. Equity Genera] 

Ins. Co., 255 N. C. 145, 120 S. E. (2d) 452 
(1961). 

Stated in Raleigh v. Edwards, 234 N.C 
528, 67 S. E. (2d) 669 (1951). 

Cited in Bell v. Smith, 263 N.C. 814, 
140 S.E.2d 542 (1965); State Highway 

Comm’n vy. Raleigh Farmers Market, Inc., 
264 N.C. 139, 141 S.E.2d 10 (1965). 

1967 CUMULATIVE SUPPLEMENT § 1-277 

B. From What Decisions, Orders, 
etc., Appeal Lies. 

Not every order or judgment of the 
superior court is immediately appealable 
to the Supreme Court. State y. Childs, 265 
N.C. 575, 144 S.E.2d 653 (1965). 

Cause Directly Affected.— 
If the judicial order complained of does 

not adversely affect the substantial rights 

of appellant, the appeal will be dismissed. 
Coburn v. Roanoke Land & Timber Corp., 
260, .N.G...173, 132.-S.1.2d) (3405 @963)¢ 
Childers v. Seay, 270 N.C. 721, 155 $.E.2d 
259 (1967). 

Where a party is not aggrieved by the 
judicial order entered, his appeal will be 

dismissed. Gaskins v. Blount Fertilizer 
Co.,, 260: N.C. 191, 132) S.E,.2d 345, (1963). 

Final Judgment.— 
In accord with 2nd paragraph in origi- 

nal. See State v. Childs, 265, N.C. 575, 144 
S.E.2d 653 (1965). 

An appeal will lie only from a final judg- 

ment. Steele v. Moore-Flesher Hauling 
Co., 260 N.C. 486, 133 S.E.2d 197 (1963). 

A decision which disposes not of the 
whole but merely of a separate and distinct 
branch of the subject matter in litigation 
is final in nature and is immediately ap~ 
pealable. North Carolina State Highway 
Comm’n v. Nuckles, 271 N.C. 1, 155 S.E.2d) 
772 (1967). 

As a general rule orders and judgments. 

which are not final in their nature, but 

leave something more to be done with the 

case, are not immediately reviewable. The- 

remedy is to note an exception at the time, 

to be considered on appeal from final judg- 
ment. Cox v. Cox, 246 N. C. 528, 98 S. E. 
(2d) 879 (1957). 

Interlocutory Orders.— 

In accord with 2nd paragraph in origi- 
nal. See State v. Childs, 265 N.C. 575, 144 
S.E.2d 653 (1965). 

In accord with 8th paragraph in origi- 

nal. See Gardner v. Price, 239 N. C. 651, 

80 S. E. (2d) 478 (1954); Steele v. Moore- 
Flesher Hauling Co., 260 N.C. 486, 133 

S;B(ed) 197 (1963) = 

An appeal will lie from an interlocutory 

order that affects a substantial right and 

will work injury if not corrected before 

final judgment. Steele v. Moore-Flesher 

Hauling Co., 260 N.C. 486, 133 S.E.2d 197 

(1963). 
Ordinarily, an appeal lies only from a 

final judgment, but an interlocutory order 

which will work injury if not corrected be- 

fore final judgment is appealable. North 

Carolina State Highway Comm'n v. Nuc- 

kles, 271 N.C. 1, 155 S.E.2d 772 (1967). 
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Where the question sought to be pre- 

sented involves property rights and re- 
lates to a matter of public importance, and 
a decision will aid State agencies in the 
performance of their duties, the Supreme 
Court may determine the appeal on the 
merits even though the appeal is from an 
interlocutory order and premature. Moses 
v. State Highway Comm’n, 261 N.C. 316, 
134 S.E.2d 664 (1964). 

An appeal does not lie to the Supreme 
Court from an interlocutory order of the 

superior court, unless such order deprives 

the appellant of a substantial right which 

he might lose if the order is not reviewed 

before final judgment. Shelby v. Lackey, 
235 INee Ge, 1343, 09 oom eed) OU tm Lone) > 

Childers v. Powell, 243 N. C. 711, 92 S. E. 
(2d) 65 (1956); Tucker v. State Highway 
& Public Works Comm’n, 247 N. C. 171. 
100MOe Ee (2d) e514 (1055): 

Appellate procedure is designed to elim- 

inate the unnecessary delay and expense 

of repeated fragmentary appeals, and to 

present the whole case for determination 

in a single appeal from the final judgment. 
To this end, the statute defining the right 

of appeal prescribes in substance, that an 

appeal does not lie to the Supreme Court 
from an interlocutory order of the superior 

court, unless such interlocutory order de- 

prives the appellant of a substantial right 

which he might lose if the order is not re- 
viewed before final judgment. Harrell v. 
Harrell, 253, NayvGe758; 1417), Sib. (ed )a7zes 
(1961). 

An interlocutory order of a superior 
court judge, affirming an order of the clerk 

entered tn accordance with § 1-568.11, does 

not deprive appellant of a substantial right 

and no appeal lies therefrom. Black v. 
Williamson, 257 N. C. 763, 127 S. E. (2d) 
519 (1962) 

Refusal to Dismiss Action.— 
A refusal of a motion to dismiss is not 

a final determination within the meaning 

of the statute and is not subject to appeal. 

Cox vy. Cox, 246 N.C. 528,'98'S. E, (2d) 
879 (1957). - 

Adjudication that a release for personal 
injury signed by plaintiff was obtained by 
fraud does not prejudice defendant in try- 

ing the cause on its merits on the issue 
of negligence, and therefore an appeal 

taken prior to the trial on the merits from 
the adjudication that the release was void, 
is preanature and must be dismissed. 
Cowart v. Honeycutt, 257 N. C. 136, 125 
S. E. (2d) 382 (1962). 

Denial of Motion for Judgment on the 
Pleadings.—An appeal does not lie from 
a denial of a motion for judgment on the 
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pleadings. Barrier v. Randolph, 260 N.C. 
741, 133 S.E.2d 655 (1963). 

Verdict Set Aside.—When a trial judge, 
in the exercise of his discretion, sets aside 

a verdict, his action may not be reviewed 

in the absence of any suggestion of an 
abuse of discretion. Atkins v. Doub, 260 
N.C. 678, 133 S.E.2d 456 (1963). 
Where the verdict is set aside in the 

court’s discretion, there is no judgment 
from which an appeal may be taken, and 
on appeal from the action of the court 
setting the judgment aside, appellant can- 
not present his contentions of error in 
denying his motion for judgment as of 
nonsuit. Atkins v. Doub, 260 N.C. 678, 133 
S.E.2d 456 (1963). 

C. What Supreme Court Will 
Consider. 

When Appeal Is Premature.— 
In accord with 2nd paragraph in origi- 

nal. See Ingle v. McCurry, 243 N. C. 65, 
89 S. E. (2d) 745 (1955). 

Upon the hearing of exceptions to the 
referee’s report, the court’s order vacating 

the report and ordering a new survey is 

purely interlocutory and affects no sub- 

stantial right, and an appeal therefrom is 
fragmentary and premature. Cox v. Shaw, 
243 N. C. 191, 90 S. E. (2d) 327 (1955). 

III. APPEAL AS TO PAR- 
TICULAR SUBJECTS. 

B. Demurrer. 

An order or judgment which sustains a 
demurrer affects a substantial right and a 
defendant may appeal therefrom. Rule 4(a), 
Rules of Practice in the Supreme Court, 

when otherwise applicable, limits the right 
of immediate appeal only in instances 
where the demurrer is overruled. Quick v. 
High Point Memorial Hosp., Inc., 269 
N.C. 450, 152 S.E.2d 527 (1967). 

Order Sustaining Demurrer to Plea in 
Bar. — An order or judgment which sus- 
tains a demurrer to a plea in bar affects 

a substantial right and a defendant may 

appeal therefrom. Mercer v. Hilliard, 249 

Nee C25 107 Samlcce (od) ap b4 (1959); 

Hardin v. American Mut. Fire Ins. Co., 
261 N.C. 67, 134 S.E.2d 142 (1964); Klei- 
bor v. Rogers, 265 N.C. 304, 144 S.E.2d 27 
(1965). 
An appeal from a judgment sustaining 

a plea in bar is not regarded as premature. 

Cowart v. Honeycutt, 257 N. C. 136, 125 
S. E. (2d) 382 (1962). 

Order Striking Portion of Pleading. — 
When an order striking a portion of a 
pleading is in effect an order sustaining 
a demurrer and denying the pleader a 
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right to recover for failure to state facts 
sufficient to constitute a cause of action, 
it is within the provisions of this section 

and appealable. Etheridge v. Carolina 
Power & Light Co., 249 N. C. 367, 106 S 
E. (2d) 560 (1959). 
Where plaintiff alleged a cause of action 

for wrongful death and a cause of action 
to recover damages for pain and suffering 
endured by his intestate from the time of 
injury to the date of death, the allowance 
of a motion to strike all the allegations 
stating the cause of action for pain and 
suffering amounted to a demurrer dismiss- 
ing that cause of action, and the order was 
immediately appealable. Sharpe v. Pugh, 
270 N.C. 598, 155 S.F.2d 108 (1967). 

Order Allowing Motion to Strike Alle- 
gations in Answer.—In a proceeding by a 

housing authority to condemn land. a mo- 

tion of the housing authority to strike in 
their entirety allegations in the answer set- 
ting up a plea in bar that the housing au- 
thority acted capriciously and arbitrarily in 
selecting the land for the site of the hous- 

ing project, was in effect a demurrer to 
the plea in bar and an order allowing the 
motion is appealable. Housing Authority 

of City of Wilson v. Wooten, 257 N. C. 
358, 126 S. E. (2d) 101 (1962). 

Order Allowing Plaintiff to Withdraw 
Appeal from Final Judgment and File 
Amended Complaint. — Where, upon de- 
murrer, a cause of action is dismissed. and 

at a subsequent term plaintiff is allowed to 
withdraw her appeal from the final judg- 
iment and file an amended complaint, such 

order affects a substantial right of the 
defendant and he is entitled to appeal 

therefrom. Mills v. Richardson, 240 N. 

C. 187, 81 S. E. (2d) 409 (1954). 

D. Injunction. 

Injunction against Cutting Timber.— 
Where plaintiffs were estopped to assert 
title to land in controversy, an order en- 
joining them from cutting timber which 

they did not own did not affect any sub- 
stantial right of theirs; hence, plaintiffs 

were not parties aggrieved. Coburn v. 
Roanoke Land & Timber Corp., 260 N.C. 
173, 1382 S.E.2d 340 (1963). 

E. Nonsuit. 

In General.— 
Where the clerk permits voluntary non- 

suit in an action in which defendant has as- 
serted his right to affirmative relief, order 
of the superior court reversing the clerk’s 

judgment of nonsuit has the same effect as 
if plaintiff's motion for dismissal as of vol- 

untary nonsuit had been made in the first 

instance before the judge, and attempted 
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appeal from the order reversing the non- 

suit is a nullity notwithstanding that the 
judge signs the appeal entries. Cox v. 
Cox, 246 N. C. 528, 98 S. E. (2d) ‘879 
(1957). 

Setting Aside Nonsuit.—Where the su- 
perior court granted nonsuit on defend- 

ant’s counterclaim, but after the jury’s 

failure to reach a verdict on plaintiff's ac- 

tion, withdrew a juror, ordered a _ mis- 

trial, and set aside the nonsuit on the 

counterclaim, although the striking out of 
the nonsuit involved a question of law, 
the court had the right to change his rul- 

ing on the motion any time betore ver- 

dict, and therefore the exercise of such 
right could not affect a substantial right 

of plaintiff, and the action of the court is 

not appealable. Hollingsworth GMC 
Trucks, Inc. v. Smith, 249 N. C. 764, 107 
S. E. (2d) 746 (1959). 

F. Order of Reference and 
Referee’s Report. 

Relating to Reference of Cause.— 
Ordinarily an appeal will not lie from 

an order of compulsory reference made 
pursuant to statute, and where there is no 

complete plea in bar to the entire case. 

Harrell v. Harrell, 253 N. C. 758, 117 S. E. 

(2d) 728 (1961). 

Vacating Report and Ordering New 
Survey. — Upon the hearing of exceptions 
to the referee’s report, the court’s order 

vacating the report and ordering a new 

survey is purely interlocutory and affects 

no substantial right, and an appeal there- 

from is fragmentary and premature. Cox 
v Shaw, 243 N. C. 191, 90 S. E. (2d) 327 
(1955). 

G. Appeals as to Miscellaneous 
Subjects. 

Order Providing for Joinder of Addi- 
tional Parties.—While ordinarily an order 

providing for the joinder of additional 

parties is not appealable, in an action by an 

injured employee against a third person 

tort-feasor, in accordance with the provi- 

sions of G. S. 97-10, an order joining the 
employer and insurance carrier affects the 

substantial right of the employee to prose- 

cute the action to a final determination 
without the presence of wholly unneces- 

sary parties, and therefore is appealable. 

Lovette v. Lloyd, 236 N. C. 663, 73 S. E. 
(2d) 886 (1953). 

Order Permitting Intervention.— Where 
there is no subsisting controversy as bes 
tween plaintiff and defendants, an or- 
der permitting intervention by parties who 

may litigate their claim against plaintiff 

by independent action will be reversed. 
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Childers v. Powell, 243 N. C. 711, 92 S. 
E. (2d) 65 (1956). 
An order of the superior court remand- 

ing the cause to the Industrial Commission 
is an interlocutory order, and an appeal 

therefrom to the Supreme Court is pre- 
mature and is subject to dismissal. How- 

ever, the Supreme Court in the exercise 
of its supervisory jurisdiction may, in 
proper instances, determine the matter in 

order to obviate a wholly unnecessary and 
circuitous course of procedure. Edwards 
v. Raleigh, 240 N. C. 137, 81 S. E. (2d) 
273 (1954). 

An order entered in a proceeding to 
abate a public nuisance directing the re- 
opening of defendant’s safe and the mak- 
ing of an inventory of the contents, with- 
out any showing that the contents of the 
safe were relevant to that proceeding, is an 
order affecting a substantial right of de- 
fendant, from which appeal lies under 
this section. State v. Flowers, 247 N. C. 
558, 101 S. E. (2d) 320 (1958). 

GENERAL STATUTES OF NortTH CAROLINA § 1-281 

A judgment in a processioning proceed- 
ing adopting the referee’s findings and 
conclusions was a final judgment and as 
such was only reviewable by appeal to this 
court: Harrilli v3) Taylor, 247 \N2Cr748; 
102 S. E. (2d) 223 (1958). 
Boundary Dispute.—An order requiring 

petitioners in a proceeding to establish a 
disputed boundary to elect between the 
boundary described in their petition and 
their claim of title to another line by ad- 

verse possession under their amendment 
to their petition, affects a substantial right 
and is appealable. Jenkins v. Trantham, 
244 N. C. 422, 94 § E. (2d) 311 (1956). 
Condemnation by State Highway Com- 

mission.—When the State Highway Com- 
mission condemns property under ch. 136, 
art. 9, appeals by either party are governed 
by this section, the same as any other civil 
action. North Carolina State Highway 
Comm’n v. Nuckles, 271 N.C. 1, 155 $.E.2d 
772 (1967). 

§ 1-278. Interlocutory orders reviewed on appeal from judgment. 
Applied in Goldston v. Wright, 257 N. 

C. 279, 125 S. E. (2d) 462 (1962). 

§ 1-279. When appeal taken. 
Constitutionality.—Section 15-180, by in- 

corporating the provisions of this section, 
provides that notice of appeal must be filed 
within ten days after rendition of judg- 
ment. The constitutionality of this require- 
ment was upheld by the Supreme Court of 
the United States in Brown vy. Allen, 344 
U.S. 443, 73 Sup. Ct. 397, 97 L. Ed. 469 
(1953). Fox v. North Carolina, 266 F. 

Supp. 19 (2. DIN: Cs 1967): 
The provisions of this section and § 1- 

280 are jurisdictional, and unless they are 
complied with the Supreme Court acquires 
no jurisdiction of an appeal and must dis- 
miss it. Aycock v. Richardson, 247 N. C. 
233, 100 S. E. (2d) 379 (1957); Jim Walter 
Corp. v. Gilliam, 260 N.C. 211, 132 S.E.2d 
313 (1963); Teague v. Teague, 266 N.C. 
320, 146 S.E.2d 87 (1966). 

Cited in Raleigh v. Edwards, 234 N. C. 
528, 67 S. E. (2d) 669 (1951). 

When the requirements of this section 
and § 1-280 are not complied with, the 
Supreme Court obtains no jurisdiction of 
a purported appeal and must dismiss it. 
Oliver v. Williams, 266 N.C. 601, 146 
S.E.2d 648 (1966). 
Appeals lie from the superior court to 

the Supreme Court as a matter of right 
rather than as a matter of grace. Harrell 
vy. Harrell, 253 N.C. 758,:117 So E2'(d) 
728 (1961). 
Defendant Held Not to Have Know- 

ingly and Intelligently Waived His Right 
of Appeal. — See Fox vy. North Carolina, 
266 F. Supp. 19 (E.D.N.C. 1967). 

Applied in Van Mitchell v. North Caro- 
lina, 247 F. Supp. 139 (E.D.N.C. 1964). 

Cited in State v. Ferebee, 266 N.C. 606, 
146 S.E.2d 666 (1966). 

§ 1-280. Entry and notice of appeal. 
The Provisions of This Section and § 

1-279 Are Jurisdictional. — See note to § 
1-279. 

Appeals lie from the superior court to 
the Supreme Court as a matter of right 

rather than as a matter of grace. Harrell 

v. Harrell, 253 N. C. 758, 117 S. E. (2d) 
728 (1961). 

Cited in State v. Ferebee, 266 N.C. 606, 
146 S.E.2d 666 (1966). 

§ 1-281. Appeals from judgments not in term time. 
Clerk Not Authorized to Enlarge Time 

tor Service of Case on Appeal.—This sec- 
tion does not authorize a clerk of the 
superior court to enlarge the time for serv- 

ice of a statement of the case on appeal 

in those instances in which appeal is taken 
from judgment rendered by the court out 
of term and out of the district by agree- 
ment. Little v. Sheets, 239 N. C. 430. 80 
S E. (2d) 44 (1954). 
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§ 1-282. Case on appeal; statement, service, and return. 

Il. GENERAL CONSIDERATION 
—COUNTERCASE. 

Procedure Generally—In those  in- 

stances requiring a case on appeal, the ap- 
pellant must serve statement of case on 

appeal on appellee or its attorney under 

this section; if the parties do not agree, 
the case must be settled by the court un- 
der § 1-283; if the appeal is on the record 
proper, it must be certified to the Supreme 

Court by the clerk of the superior court 
under § 1-284. Jim Walter Corp. v. Gilliam, 
260 N.C. 211, 182 S.H.2d 313 (1968). 

Strict Observance, etc.— 
The provisions of this section are man- 

datory. Twiford v. Harrison, 260 N.C. 217, 
1382) 92) 2ds sel) (4963). 

Effect of Failure to Serve Counter- 
case.— 

The authority of the trial judge to settle 
a case on appeal may be invoked only by 
the service of a countercase or by filing 
exceptions to the appellant’s statement of 
case; otherwise the appellant’s statement 
becomes the case on appeal. American 
Floor Mach. Co. v. Dixon, 260 N.C. 732, 
133 S.E.2d 659 (1963). 

Where the solicitor does not serve any 
countercase or exceptions to defendant’s 
statement of case on appeal, defendant’s 
statement becomes the case on appeal. 

State v. Rhinehart, 267 N.C. 470, 148 

S.E.2d 651 (1966). 
Supreme Court order granting time in 

which to serve statement of case on appeal 

and time in which to serve exceptions or 

countercase, and providing ‘hat if the 
case should not be settled by agreement 
it should be settled by the trial judge with- 

in a given time, does not relieve appellant 

of the duty of requesting the judge to set- 
tle the case and of otherwise performing 
the duties imposed by this section and § 

1-283. Wiggins v. Tripp, 253 N. C. 171, 
116 S. E. (2d) 355 (1960). 

Applied in State v. Stubbs, 265 N.C. 420, 
144 S.E.2d 262 (1965); Nicholson v. Dean, 
267 N.C. 375, 148 S.E.2d 247 (1966). 

Cited in Richardson v Cooke, 238 N. C. 

449, 78 S. E. (2d) 208 (1953); Conrad v. 

Conrad, 252 N. C. 412, 113 S. E. (2d) 912 

(1960); Wagner v. Eudy, 257 N. C. 199, 

125 S. E. (2d) 598 (1962). 

III. REQUISITES OF CASE ON 

APPEAL—EXCEPTIONS. 

Assignments of error may not be filed 

initially in the Supreme Court, but must 

be filed in the trial court and certified 

with the case on appeal. State v. Dew, 240 

N. C. 595, 83 S. E. (2d) 482 (1954); E. 
L. Lowie & Co. v. Atkins, 245 N. C. 98, 
95 S. E. (2d) 271 (1956). 

Appeal Itself Treated as Exception to 
Judgment.—Where the exceptions are not 

grouped, the assignments of error will not 
be considered, but the appeal itself will be 

treated as an exception to the judgment. 

Ellis v. Atlantic Coast Line R. Co., 241 
N. C. 747, 86 S. E. (2d) 406 (1955). 

V. SERVICE OF CASE AND 
COUNTERCASE. 

A. Necessity and Mode of Service. 

Rules requiring service to be made of 

case on appeal are mandatory. They are 
applied alike to all appellants. State v. 
Daniels, 231 N. C. 17, 341, 56 S. E. (2d) 
2, 646 (1949), 231 N. C. 509, 57 S. E. (2d) 
653 (1950), cert. den. 339 U. S. 954, 70 S. 
Ct. 837, 94 L. Ed. 1366 (1950); Brown v. 

Allen, 344 U. S. 443, 73 S. Ct. 397, 437 

(1953). 

Effect of Failure to Serve Countercase 
or Exceptions.— 

In accord with 1st paragraph in original. 

See State v. Clayton, 251 N. C. 261, 111 S. 

E. (2d) 299 (1959). 

B. Time of Service. 

1. In General. 

Strict Compliance Required.— 

Rules requiring service to be made of 

case on appeal within the allotted time 

are mandatory, not directive. American 

Floor Mach. Co. v. Dixon, 260 N.C. 732, 

133 S.E.2d 659 (1963). 

Where appellant’s statement of case 

on appeal was not served within the time 

allowed by agreement of counsel, the 

judge was without authority to settle the 

case, and his attempted settlement of the 

case, without finding that service within 

the stipulated time had been waived, did 

not cure the defect. American Floor Mach. 

Co. v. Dixon, 260 N.C. 732, 133 S.E.2d 

659 (1963). 

Only Judge May Enlarge Time for 

Service.—The General Assembly having 

expressly fixed the time for serving a 

statement of case on appeal, and having 

specifically authorized the judge, in his 

discretion, to enlarge the time, it would 

seem, therefore, that this procedure is e€x- 

clusive. And it will not be assumed that 

the General Assembly intended by § 1-281 

to give to a clerk of the superior court 

implied authority to do that for which ex- 

press authority is given to the judge in 

201 



S283 

this section. Little v. Sheets, 239 N. C. 
430. 80 S E (2d) 44 (1954). 

8. Effect of Failure to Serve in Time. 

Record Proper May Be Reviewed for 
Error Appearing on Its Face.—Where the 

statement of a case on appeal is not filed 

within the time allowed, it is a nullity, 

but failure of the case on appeal does not 

require dismissal, since the record proper 

may be reviewed for error appearing on 
its face and the judgment affirmed on mo- 
tion of appellant when no error so appears. 

GENERAL STATUTES OF NortTH CAROLINA § 1-287.1 

Little v. Sheets, 239 N. C. 430, 80 S. E. 
(2d) 44 (1954). 

VI. RELIEF GRANTED. 

When No Case on Appeal.— 
In the absence of a case on appeal 

served within the time fixed by the stat- 
ute, or by valid enlargement, the ap- 
pellate court will review only the record 
proper and determine whether errors of 

law are disclosed on the face thereof. 
American Floor Mach. Co. v. Dixon, 260 

N.C. 732, 183 S.E.2d 659 (1963). 

§ 1-283 Settlement of case on appeal. 
Procedure Generally.—See same catch- 

line in note to § 1-282, analysis line II. 

The provisions of this section are man- 
datory. Twiford v. Harrison, 260 N.C. 
2172182 *S Bed sei G963). 

Effect of Failure to Serve Counter- 
case or Exceptions.—The authority of 

the trial judge to settle a case on appeal 

may be invoked only by the service of a 

countercase or by filing exceptions to 
the appellant’s statement of case; other- 

wise the appellant’s statement becomes 

the case on appeal. American Floor 

Mach. Co, -v. (Dixon, 260 UN. -C.o1732, 6133 

S.E.2d 659 (1963). 

He Cannot Settle Case by Anticipatory 
Order.— 

{In accord with Ist paragraph in original. 

See jFlall wojHalleos5 oN. (ar 9dd tte 
(2d) 471 (1952). 

Judge May Act Only Where Counsel 
Disagree.— 

In accord with original. See Hall v. Hall, 
235 N.C.:711,. 71.8.8. (2d)'4719(1052); 

Supreme Court order granting time in 
which to serve statement of case on ap- 

peal.—See same catchline under § 1-282. 
Where there is no proper statement of 

case on appeal, the Supreme Court can de- 
termine only whether there is error on the 

face of the record. Wiggins v. Tripp, 253 
No kCoy471,141165 Sack. a(2d) s3h5ee Goeays 
Twiford v. Harrison, 260 N.C. 217, 132 

8.E.2d 321 (1963). 

Applied in State v. Stubbs, 265 N.C. 420, 
144 S.E.2d 262 (1965). 

Cited in Richardson v. Cooke, 238 N. 

C. 449, 78 S. E. (2d) 208 (1953); Conrad v. 
Conrad, 252 N. C. 412, 113 S. E. (2d) 912 
(1960); Wagner v. Eudy, 257 N. C. 199, 
125250. (2d) 598 (1962). 

§ 1-284. Clerk to prepare transcript. 
Procedure Generally.—See same catch- 

line in note to § 1-282, analysis line II. 

§ 1-285. Undertaking on appeal; filing; waiver. 
This section has no application to appeals 

from a justice of the peace to the superior 

court. Massenburg v. Fogg, 256 N. C. 703, 
124 S. E. (2d) 868 (1962). 

Cited in Richardson v. Cooke, 238 N. 
C. 449, 78 S. E. (2d) 208 (1953). 

§ 1-287.1. Dismissal of appeals to Supreme Court when statement 
of case not served within time allowed.—When it appears to the superior 
court that statement of case on appeal to the Supreme Court has not been served 
on the appellee or his counsel within the time allowed, it shall be the duty of 
the superior court judge, upon motion by the appellee, to enter an order dismiss- 
ing such appeal; provided the appellant has been given at least five (5) days’ no- 
tice of such motion. The motion herein provided for may be heard by either the 
resident judge, the presiding judge, a special judge residing within the district, 
or the judge assigned to hold the courts of the district, in term or out of term, in 
any county of the district. The provisions of this section shall not apply in any 
case in which a sentence of death has been pronounced. The provisions of this sec- 
tion shall not apply in any case with respect to which there is no requirement to 
serve a case on appeal. The provisions of this section are not exclusive but are 
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§ 1-288 1967 CUMULATIVE SUPPLEMENT § 1-289 

in addition to any other procedures for obtaining the dismissal of a case on appeal 
to the Supreme Court. (1959, c. 743; 1965, c. 136.) 

Editor’s Note.—The 1965 amendment 

substituted “superior court judge” for 
“presiding judge” in the first sentence 

and added the present second sentence. 
Appeal from County Civil Court——This 

section relates to the dismissal of an appeal 
from the superior court to the Supreme 

Court. If applicable under any circum- 

stances to an appeal from a county civil 
court to the superior court, it could apply 
only to a motion to dismiss addressed to 
the county civil court. Pendergraft v. 
Harris, 267 N.C. 396, 148 Sub edmaete 

(1966). 
Appeal Is Subject to Dismissal in Su- 

perior Court.—Where the case on appeal 
is not served within the time allowed, it 

is subject to dismissal in the superior court 

pursuant te this section, without moving to 

docket and dismiss in the Supreme Court. 

Williams v. Asheville Contracting Co., 257 
N. C. 769, 127 S. E. (2d) 554 (1962). 

But Section Does Not Apply When 
Case Has Been Docketed in Supreme 
Court.—This section does not apply when 

the case on appeal has been docketed in 

the Supreme Court. Leggett v. Smith- 

Douglass Co., Inc 257° N. © 646;'127"S. 
E. (2d) 222 (1962). 

When the case on appeal has been dock- 
eted in the Supreme Court. the appeal may 
not be withdrawn without the approval of 

the Supreme Court. Leggett v. Smith- 
Douglass’ ‘Co., Inc) 257 Nv Ga 646.6 iota. 
E. (2d) 222 (1962) 

Effect of Abandoning Appeal.—_When an 
appeal is abandoned or not perfected with- 

in the time allowed, the order of the lower 
court sustaining a demurrer and dismissing 

the action becomes the law of the case 
and the plaintiff is thereby precluded from 

amending his complaint. which ordinarily 

may be done when a demurrer is sustained 

without dismissing the action. Williams v. 
Asheville Contracting Co., 257 N. C. 769, 
127 S. E. (2d) 554 (1962). 

Applied in Edwards v. Edwards, 261 

N.C. 445, 135 S.E.2d 18 (1964); State v. 
Fowler, 266 N.C. 528, 146 S.E.2d 418 
(1966); Pelaez v. Carland, 268 N.C. 192, 
150 S.F.2d 201 (1966). 

Cited in Conrad v. Conrad, 252 N. C. 412, 

113 S. E. (2d) 912 (1960). 

§ 1-288. Appeals in forma pauperis; clerk’s fees. 

Section Mandatory.— 
In accord with 2nd paragraph in origi- 

nal. See Dobson v. Johnson, 237 N_ C. 
275, 74 S. E. (2d) 652 (1953); Anderson 

v. Worthington, 238 N. C. 577, 78 Sarre 

(2d)eose loos). 
{In accord with 3rd paragraph in original. 

See Dobson v. Johnson, 237 N C. 275, 74 

S. E. (2d) 652 (1953); Prevatte v. Pre- 

vatte, 239 N. C. 120, 79 S. E. (2d) 264 

(1953). 
Failure to Obtain Order Allowing Ap- 

peal.— Where the judge writes on the judg- 

ment that plaintiff shall be allowed to ap- 

peal in forma pauperis upon compliance 

with this section, but plaintiff obtains no 

order allowing appeal in forma pauperis 

after the filing of an affidavit of poverty 

subsequent to the term, the appeal must 

be dismissed for failure to comply with 

the mandatory provision of this section. 

Prevatte v. Prevatte, 239 N. G 120, 79 S. 

E. (2d) 264 (1953). 

Order Must Be Obtained within Statu- 
tory Time.— 

Where application to the clerk of the 

superior court, supported by affidavit and 
certificate, for leave to appeal in forma 
pauperis, was not made until] more than 

ten days after expiratior. of the term of 
court at which the judgment was rendered, 
the appeal must be dismissed, the require- 

ments of this section being mandatory and 
jurisdictional. Anderson v. Worthington, 

238 N. C. 577, 78 S. BE. (2d) 333 (1953). 
Application May Be Made to either 

Trial Judge or Clerk.—Under this section, 
the party aggrieved by the judgment of 

the superior court may apply to either the 

trial judge or the clerk of the superior 

court for leave to appeal to the Supreme 

Court in forma pauperis. Anderson v. 

Worthington, 238 N. C. 577, 78 S. E. (2d) 

333 (1953) 

Cited in Richardson v. Cooke, 238 N. 
C. 449, 78 S. E. (2d) 208 (1953). 

§ 1-289. Undertaking to stay execution on money judgment. 

Applied in Jim Walter Corp. v. Gill- 

iam, 260 N.C. 211, 132 S.E.2d 313 (1963). 
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§ 1-204 GENERAL STATUTES OF NortH CAROLINA § 1-299 

§ 1-294. Scope of stay; security limited for fiduciaries. 
When Proceedings Not Stayed by In- 

terlocutory Appeal.— 
An attempted appeal from a nonappeal- 

able interlocutory order is a nullity and 
does not divest the superior court of juris- 
diction to proceed in the action. Cox v. 
Cox, 246. N.C, 528,98, S. 1... (2d) 879 
(1957). 

Question of Sufficiency of Defense Bond. 
—Where a complaint states a cause of ac- 
tion for the recovery of real property, the 

question of the sufficiency of the defense 
bond required by § 1-111 is “a matter in- 

> 

cluded in the action,” which is not affected 
in a legal sense by a motion of the defend- 

ant to strike the reply. Scott v. Jordan, 
235 N. C. 244, 69 S. E. (2d) 557 (1952). 

Order Allowing Plaintiff to File 
Amended Complaint. — The pendency of 
an appeal from an order allowing plaintiff 
to file an amended complaint does not de- 
prive the superior court of jurisdiction to 
appoint a receiver based on allegations in 
the amended complaint. York v. Cole, 251 
N. C. 344, 111 S. E. (2d) 334 (1959). 

§ 1-297. Judgment on appeal and on undertakings; restitution. 
Technical, Formal or Trivial Defects.— 
A new trial will not be awarded for mere 

technical error when it appears that the 

jury could not have been misled thereby. 
Burleson v. Helton, 258 N. C. 782, 129 S. 
E. (2d) 491 (1963). 

§ 1-298. Procedure after determination of appeal. 
Section applies only to judgments of su- 

perior court which have been affirmed or 
modified on appeal. D & W, Inc. v. City of 
Charlotte, 268 N.C. 720, 152 S.E.2d 199 

It has no application to decision of Su- 
preme Court reversing judgment of lower 
court. D & W, Inc. v. City of Charlotte, 
268 N.C. 720, 152 S.E.2d 199 (1966). 

(1966). 

§ 1-299. Appeal from justice heard de novo; judgment by default; 
appeal dismissed.—When an appeal is taken from the judgment of a justice of 
the peace to a superior court, it shall be therein reheard, on the original papers, 
and no copy thereof need be furnished for the use of the appellate court. An 
issue shall be made up and tried by a jury at the first term to which the case is 
returned, unless continued, and judgment shall be given against the party cast 
and his sureties. When the defendant defaults, the plaintiff in actions instituted 
on a single bond, a covenant for the payment of money, bill of exchange, promis- 
sory note, or a signed account, shall have judgment, and in other cases may 
have his inquiry of damages executed forthwith by a jury. If the appellant fails 
to have his appeal docketed as required by law, the appellee may, at the term 
of court next succeeding the term to which the appeal is taken, have the case 
placed upon the docket, and upon motion the judgment of the justice shall be 
affirmed and judgment rendered against the appellant, and for the costs of appeal 
and against his sureties upon the undertaking, if there are any, according to the 
conditions thereof. Nothing herein prevents the granting the writ of recordari 
in cases now allowed by law. Whenever such appeal is docketed and is regularly set 
for trial, and the appellant, whether plaintiff or defendant, fails to appear and prose- 
cute his appeal, the presiding judge may have the appellant called and the appeal 
dismissed; and in such case the judgment of the justice of the peace shall be 
afhrined. \('1777,¢..115, £63, PiRit1794, 62414 0PaR > RoC we. 61,6 105 GnG. 
P., s. 540; Code, ss. 565, 881; 1889, c. 443; Rev., ss. 607, 609; C. S., s. 660; 1955, 
er Pa 

I. GENERAL CONSIDERATION. IV. DISMISSAL FOR FAILURE 
Editor’s Note. — The 1955 amendment TO DOCKET—RE- 

added the last sentence. CORDARI. 

Cited in Edwards v. Edwards, 261 Laches in Applying for Recordari.— 
N.C. 445, 185 S.E.2d 18 (1964). In accord with original. See Clements 

v Booth, 244 N. C. 474, 94 §. E. (2d) 365 
(1956). 
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§ 1-300. Appeal from justice docketed for trial de novo. 
Duty of Appel'ant to See Case Properly  y, Booth, 244 N. C. 474, 94 S. E. (2d) 365 

Docketed.— (1956). 
In accord with original. See Clements 

SUBCHAPTER X. EXECUTION. 

ARTICLE 28. 

Execution. 

§ 1-302. Judgment enforced by execution. 
Cited in Safeco Ins. Co. of America 

v. Nationwide Mut. Ins. Co., 264 N.C. 
749, 142 S.E.2d 694 (1965). 

§ 1-303. Kinds of; signed by clerk; when sealed. 
Execution on Certificate of Commis- 

sioner of Revenue.—See note to § 1-307. 

§ 1-305. Clerk to issue, in six weeks; penalty. — The clerk of the 
superior court shall issue executions on all unsatisfied judgments rendered in his 
court, which are in full force and effect, upon the request of any party or person 
entitled thereto and upon payment of the necessary fees; provided. however, that 
the clerks of the superior court shall issue executions on all judgments rendered 
in their respective courts on forfeiture of bonds in criminal cases within six 
weeks of the rendition of the judgment, without any request or any advance pay- 
ment of fees. Every clerk who fails to comply with the requirements of this 
section is liable to be amerced in the sum of one hundred dollars for the benefit 
of the party aggrieved, under the same rules that are provided by law for amercing 
sheriffs, and is further liable to the party injured by suit upon his bond. (1850, 
Gaa/ aes heen Rha c 45. s. 29: Code,.s. 470: Rev. s. 618°. C.. S's. 666 
1953, c. 470; 1959, c. 1295.) 

Editor’s Note. — The 1953 amendment 
rewrote the former first two sentences to 

appear as the present first sentence. For 
comment on amendment, see 31 N. C. 
Law Rev. 397. 

The 1959 amendment substituted “ren- 

dered” for “docketed” in line two. 

§ 1-306. Enforcement as of course. 
Procedure for Obtaining New Judgment. thereof, etc., as in case of any other action 

—Under the proviso in this section no to recover judgment on debt, which action 
execution upon any judgment for money must, under § 1-47, be commenced within 

may be issued after 10 years of the date of 
the rendition thereof, and the only pro- 

cedure whereby the owner of the judgment 

may obtain a new judgment for the 

amount is by independent action upon the 

judgment, commenced by the issuance of 
summons, filing of complaint, service 

10 years from the date of the rendition of 
the judgment. Reid v. Bristol, 241 N. C. 
699, 86 S. E. (2d) 417 (1955). 
The concept of a dormant judgment and 

scire facias for leave to issue execution 

thereon is now obsolete. Reid v. Bristol, 
241 N. C. 699, 86 S. E. (2d) 417 (1955). 

§ 1-307. Issued from and returned to court of rendition. 

May Issue Only from Court Rendering 

Judgment.— 
In accord with original. See Daniels v. 

Yelverton, 239 N. C. 54, 79 S. E. (2d) 311 

(1953). 
Execution on Certificate of Commis- 

sioner of Revenue.—Where the Commis- 

sioner of Revenue has the clerk of a 
superior court docket his certificate setting 

forth the tax due by a resident of the 

county pursuant to § 105-242(3), execu- 

tion on such judgment directed to the 

sheriff of the county must be issued by the 

clerk of the superior court of the county, 

cr in his name by a deputy or assistant 

clerk, and it cannot be issued by the Com- 

missioner of Revenue. Daniels v. Yelver- 

ton, 239 N. C. 54, 79 S. E. (2d) 311 (1953). 
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§ 1-308. To what counties issued.—When the execution is against the 

property of the judgment debtor, it may be issued to the sheriff of any county 
where the judgment ts docketed. No execution may issue from the superior court 

upon any judgment until such judgment shall be docketed in the county to which 

the execution is to be issued. When it requires the delivery of real or per- 
sonal property, it must be issued to the sheriff of the county where the property, 

or some part thereof, is situated. Execution may be issued at the same time to 
different counties. (C. C. P., s. 259; 1871-2, c. 74; 1881, c. 75; Code, s. 443; 
1905; 412% Revinisy 622 Casi sé670 1955) cuss4s) 

Editor’s Note. — 
The 1953 amendment, effective July 1, 

1°53, rewrote the second sentence. 

§ 1-310. When dated and returnable. — Executions shall be dated as 

of the day on which they were issued, and shall be returnable to the court from 

which they were issued not more than ninety days from said date, and no execu- 

tions against property shall issue until the end of the term during which judg- 

ment was rendered. (1870-1, c. 42, s. 7; 1873-4, c. 7; Code s. 449; 1903, c. 

544+ Revi, -s, 6245.C; S,,s. 672; 1927, c, 11031931, ¢ 172;.1953, ¢c. 697.) 

Editor’s Note. — 

The 1953 amendment struck out the 

words “less than forty nor.’ which for- 

merly appeared between the words “not” 

and “more” in line three. For comment 

on amendment, see 31 N. C. Law Rev. 397. 

“ec 

§ 1-311. Against the person. 
General Doctrine.— 
If a judgment is rendered against a 

defendant for a cause of action specified 

in § 1-410 (1), this section authorizes an 
execution against the person of the judg- 

ment debtor after the return of an 
execution against his property wholly or 
partly unsatisfied. Allred v. Graves, 261 
N.C. 31, 134 S.E.2d 186 (1964). 
Three Classes of Cases Contemplated.— 
This section contemplates three classes 

whereby execution may be had on the 
body: (1) Where the cause of arrest does 
not appear in the complaint, but appears 
by affidavit; (2) where the cause of arrest 
is set forth in the complaint, but is based 
on facts which are collateral and extrinsic 
to plaintiff's cause of action; and (3) 
where the facts showing the cause of 
arrest as set forth in the complaint are the 
same or essential to those on which plain- 
tiff bases his cause of action. Nunn v. 
Smith, 270 N.C. 374, 154 S.E.2d 497 (1967). 

Necessity far Sufficient Allegations.—An 
essential prerequisite to plaintiff's right to 
body execution is that, where there has 
not already been a lawful arrest under § 
1-410, the complaint or affidavit must 
allege such facts as would have justified an 
order for such arrest. Nunn vy. Smith, 270 
N.C. 374, 154 S.E.2d 497 (1967). 

Necessity of Recovery of Judgment.— 
An execution against the person cannot 

The term “return” implies that the 
process is taken back, with such endorse- 
ments as the law requires, to the place 
from which it originated. Brogden Produce 
Co. v. Stanley, 267 N.C. 608, 148 S.E.2d 
689 (1966). 

issue simply because of allegations in the 

complaint. The facts alleged entitling the 

plaintiff to such an execution must be 

passed upon and must enter into the judg- 

ment. Nunn v. Smith, 270 N.C. 374, 154 

S.E.2d 497 (1967). 
Effect of execution—The effect of an 

execution against the person is to deprive 

the defendant in the execution entirely of 

his homestead exemption and of any per- 

sonal property exemption over and above 

fifty dollars. Allred v. Graves, 261 N.C. 31, 

134 S.E.2d 186 (1964). 

Privilege against Self-Incrimination 

Inapplicable Where Remedy under This 

Section Relinquished.—_In an action for 

malicious assault, if plaintiff seeks merely 

compensatory damages, and relinquishes 

all claim to punish defendants by puni- 

tive damages and to arrest them by vir- 
tue of the provisions of § 1-410 (1) and 
to issue an execution against their per- 
sons by virtue of the provisions of this 
section, defendants’ claim of privilege 

against self-incrimination does not apply. 
Allred v. Graves, 261 N.C. 31, 134 S.E.2d 

186 (1964). 
Discharge, etc.— 
When a person is taken by authority of 

an execution against his person by virtue 
of the provisions of this section, he can be 
discharged from imprisonment only by 
payment or giving notice and surrender 
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of all his property in excess of fifty dol- 
lars as provided in § 23-23 and §§ 23-30 

through 23-38. Allred v. Graves, 261 N.C. 
31, 134 S.E.2d 186 (1964). 

The provisions of § 23-29 (2) are broad 

and strong, and plainly extend to and em- 
brace every person who may be arrested 

§ 1-313. Form of execution. 
Liens on Real Estate and Personalty 

Distinguished. A judgment creditor ac- 

quires a lien on the judgment debtor’s real 

estate by docketing. But he acquires no 

lien on the personalty until there has been 

a valid ievy. Community Credit Co. of 

Lenoir, Inc. v. Norwood, 257 N. C. 87, 125 

S. E. (2d) 369 (1962). 
To make a valid levy the officer must be 

armed with judicial process and he must 

act in conformity with the direction given 

him in the execution or other judicial order. 

Community Credit Co. of Lenoir, Inc. v. 

1967 CUMULATIVE SUPPLEMENT § 1-315 

by virtue of an order of arrest issued pur- 
suant to the provisions of § 1-410, and 
also extend to and embrace every person 

who has been seized by virtue of an exe- 
cution against his person by authority of 
the provisions of this section. Allred v. 

Graves, 261 N.C. 31, 134 S.E.2d 186 (1964). 

Norwood, 257 N. C. 87, 125 S. E. (2d) 
369 (1962). 

Duty to Report Levy on Automobile.— 
When a levy has been made on an auto- 

mobile pursuant to an execution, it is now 

the duty of the officer to report the levy 
to the Department of Motor Vehicles in 
a form prescribed by it. The levy so re- 
ported is subordinate to all liens thereto- 
fore noted on the certificate by the De- 

partment. Community Credit Co. of Le- 
noir Inc. v. Norwood, 257 N. C. 87, 125 

S. E. (2d) 369 (1962). 

§ 1-315. Property liable to sale under execution; bill of sale.—(a) 

The following property of the judgment debtor, not exempted from sale under 

the Constitution and laws of this State, may be levied on and sold under execu- 

Leasehold estates of three years duration or more owned by him. 

Equitable and legal rights of redemption in personal and real property 

pledged or mortgaged by him, or transferred to a trustee for security 

Real property or goods and chattels of which any person is seized or 

instruments which are indispensable to 

Choses in action represented by indispensable instruments, which are 

secured by any interest in property, together with the security inter- 

tion: 

(1) Goods, chattels, and real property belonging to him. 

(2) 
(3) 

by him. 

(4) 
possessed in trust for him. 

(5) Choses in action represented by 
the chose in action. 

(6) 

est in property. 

(7) 
erty. 

Interests as vendee under conditional sales contracts of personal prop- 

(b) Upon the sale under execution of any property or interest for which no 

provision is otherwise made under this article for the furnishing of a deed or 

other instrument of title, the officer holding the sale shall execute and deliver to 

the purchaser a bill of sale. 

(c) No execution shall be levied on growing crops until they are matured. (5 

Cea era. 4001777, cy 115,'s.° 22, BeBe Pie Sa0 esa er ke lees, 

oe il72 ores (644 c_.35; RoC. c.45, ss: 1-5, 11; Code, ss. 450, 453; Rev., ss. 

629, 632; 1919, c. 30; C. S., s. 677; 1961, c. 81.) 

Editor’s Note.——The 1961 amendment, 

effective July 1, 1961, enlarged the kinds 

of property subject to sale under execu- 

tion and added the provision for a bill of 

sale. 
Only property of the judgment debtor 

may be levied on and sold under execution. 

A levy made on property of a person other 

than the judgment debtor constitutes 4 

trespass. Mica Industries, Inc. v. Penland, 

249 N C. 602, 107 S. E. (2d) 120 (1959). 

Applicable to Passive Trusts.—The pro- 

visions of subsection (4) of this section 

and § 1-316 do not apply to an active 

trust. Cornelius v. Albertson, 244 N. Cc 

265, 93 S. E. (2d) 147 (1956). 

The common law rule that only prop- 

erty of which the judgment debtor has 
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legal title is subject to sale under execu- supplemental proceeding under G. S. 1- 
tion has been enlarged by statute to in- 360 et seq. Cornelius v. Albertson, 244 N. 

clude property held for the benefit of the C. 265, 93 S. E. (2d) 147 (1956). 
judgment debtor in a passive trust, but Applied in Grabenhofer vy. Garrett, 260 
even so, the trustee must be brought in by N.C. 118, 131 S. E. (2d) 675 (1963). 

§ 1-316. Sale of trust estates; purchaser’s title. 
Cross Reference.—See note to § 1-315. v. Albertson, 244 N. C. 265, 93 S. E. (2d) 
Application to Certain Trusts Only.— 147 (1956). 
In accord with original. See Cornelius 

§ 1-324.1. Judgment against corporation; property subject to exe- 
cution.—If a judgment is rendered against a corporation, the plaintiff may sue 
out such executions against its property as is provided by law to be issued 
against the property of natural persots, which executions may be levied as well 
on the current money as on the goods, chattels, lands and tenements of such cor- 
poration. "(1901,:¢, 2) $662 Rev.73-712123,C2S.) sl 20 P51 955 ecua 37 Menomena) 

Editor’s Note.—Session Laws 1955, c. Until said date they were effective as ar- 
1371, s. 2, effective July 1, 1957, transferred ticle 12 of chapter 55 of the General Stat- 

former G. S. 55-140 through 55-146 to ap- utes. 
pear as this and the six following sections. 

§ 1-324.2. Agent must furnish information as to corporate officers 
and property.—Every agent or person having charge or control of any property 
of the corporation, on request of a public officer having for service a writ of exe- 
cution against it, shall furnish to him the names of the directors and officers there- 
of, and a schedule of all its property, including debts due or to become due, so far 
as he has knowledge of the same. (1901, c. 2, s. 67; Rev., s. 1213; C. S., s. 1202; 
1955 .cAtG7lisa2s) 

§ 1-324.3. Shares subject to execution; agent must furnish infor- 
mation.—Any share or interest in any bank, insurance company, or other joint 
stock company, that is or may be incorporated under the authority of this State, 
or incorporated or established under the authority of the United States, belong- 
ing to the defendant in execution, may be taken and sold by virtue of such execu- 
tion in the same manner as goods and chattels. The clerk, cashier, or other offi- 
cer of such company who has at the time the custody of the books of the company 
shall, upon being shown the writ of execution, give to che officer having it a cer- 
tificate of the number of shares or amount of the interest held by the defendant in 
the company ; and if he neglects or refuses to do so, or if he wilfully gives a false 
certificate, he shall be liable to the plaintiff for the amount due on the execution, 
with costs. (1901, c..2,:ss,.69,./0:.Rev.,<sseul 2141215 3G Saremicleeero one 
Sy ERD) 

§ 1-324.4. Debts due corporation subject to execution; duty, etc., 
of agent.—lIf an officer holding an execution is unable to find other property be- 
longing to the corporation liable to execution, he or the judgment creditor may 
elect to satisfy such execution in whole or in part out of any debts due the cor- 
poration; and it is the duty of any agent or person having custody >f any evi- 
dence of such debt to deliver it to the officer, for the use of the creditor, and such 
delivery, with a transfer to the officer in writing, for the use of the creditor, and 
notice to the debtor, shall be a valid assignment thereof; and the creditor may sue 

for and collect the same in the name of the corporation, subject to such equitable 
set-offs on the part of the debtor as in other assignments. Every agent or person 
who neglects or refuses to comply with the provisions of this section and G. S. 
1-324.2 is liable to pay to the execution creditor the amount due on the execution, 
with costs. (1901, c. 2, s. 68; Rev., =. 1216; C. S., s. 1204; 1955, c. 1371, s. 2.) 

The term “debts” is used in this section having custody must deliver any evidence 

in a restricted sense. Any agent or person’ of such debt to the officer with a transfer 
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to the officer in writing, and notice to the 

creditor shall be a valid assignment there- 

of. Nothing in the statute gives authority 

to a creditor to maintain an action in the 

name of the corporation for the recovery 

of damages for tortious breach of trust 

by officers in their dealings with the cor- 

poration. Caldlaw Inc. v. Caldwell, 248 N. 

C. 235, 102 S. E. (2d) 829 (1958), constru- 

ing former § 55-143. 

And Does Not Include Unliquidated 

Claim for Damages for Breach of Trust. 

—A judgment creditor of a corporation 

whose judgment is unsatisfied may bring 

1967 CUMULATIVE SUPPLEMENT § 1-324.7 

suit in the name of the corporation only 
for the purpose of collecting a debt due 

the corporation for the satisfaction of his 
claim, and an unliquidated claim against 
an officer of the corporation to recover 
damages for tortious breach of trust by 
such officer in his dealings with the cor- 

poration arises ex delicto and is an action 

in tort, and the statute does not authorize 

a judgment creditor to maintain such suit 
in the name of the corporation against 

such officer. Caldlaw, Inc. v. Caldwell, 248 

N. C. 235, 102 S. E. (2d) 829 (1958), con- 
struing former § 55-143. 

1-324.5. Violations of three preceding sections misdemeanor, — 

If any agent or person having charge or control of any property of a corporation, 

or any clerk, cashier, or other officer of a corporation, who has at the time the 

custody of the books of the company, or if any agent or person having custody of 

any evidence of debt due to a corpora tion, shall, on request of a public officer 

having in his hands for service an execution against the said corporation, wilfully 

refuse to give to such officer the names of the directors and officers thereof, and 

a schedule of all its property, including debts due or to become due, or shall will- 

fully refuse to give to such officer a certificate of the number of shares, or amount 

of interest held by such corporation in any other corporation, or shall wilfully re- 

fuse to deliver to such officer any evidence of indebtedness due or to become due 

to such corporation, he shall be guilty of a misdemeanor. (1901, c. 2, ss. 67, 68, 

70; Rev., s. 3690; C. S., s. 1205; 19055..cr lor be Se.21) 

§ 1-324.6. Proceedings when custodian of corporate books is 4 

nonresident.—When the clerk, cashier, or other cfficer of any corporation in- 

corporated under the laws of this State, who has the custody of the stock-registry 

books, is a nonresident of the State, it is the duty of the sheriff receiving a writ 

of execution issued out of any court of this State against the goods and chattels 

of a defendant in execution holding stock in such company to send by mail a no- 

tice in writing, directed to the nonresident clerk, cashier, or other officer at the 

post office nearest his reputed place of residence, stating in the notice that he, the 

sheriff, holds the writ of execution, and out of what court, at whose suit, for what 

amount, and against whose goods and chattels the writ has been issued, and that 

by virtue of such writ he seizes and levies upon all the shares of stock of the com- 

pany held by the defendant in execution on the day of the date of such written 

notice. It is also the duty of the sheriff on the day of mailing the notice to affhx 

and set upon any office or place of business of such company, within his county, 

a like notice in writing, and on the same day to serve like notice in writing upon 

the president and directors of the compan 

county, either personally or by leaving 
y, or upon such of them as reside in his 

the same at their respective places of 

abode. The sending, setting up, and serving of such notices in the manner afore- 

said constitute a valid levy of the writ upon all shares of stock in such company 

held by the defendant in execution, which have not at the time of the receipt of 

the notice by the clerk, cashier, or other officer, who has custody of the stock- 

registry books, been actually transferred by the defendant; 

transfer or sale of such shares by the defendant 

and thereafter any 

in execution is void as against 

the plaintiff in the execution, or any purchaser of such stock at any sale there- 

under. (1901, c. 2, s. 71; Rev., s. Wei? * Choa 

§ 1-324.7. Duty and liability of nonresident custodian. — 

1206; 1955, c. 1371, s. 2.) 

The non- 

resident clerk, cashier, or other officer in such corporation, to whom notice in 

writing is sent as prescribed in G. S. 1-324.6, shall send forthwith to the officer 
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having the writ, a statement of the time when he received the notice and a certifi- 
cate of the number of shares held by the defendant in the corporation at the time 
of the receipt, not actually transferred on the books of the corporation, and the 
sheriff, or other officer, on receipt by him of this certificate, shall insert the num- 
ber of shares in the inventory attached to the writ. If the clerk, cashier, or other 
officer in such corporation neglects to send the certificate as aforesaid o1 willtully 
sends a false one, he is liable to the plaintiff for double the amount of damages oc- 
casioned by his neglect, or false certificate, to be recovered in an action against 
him, but the neglect to send, or miscarriage of the certificate, does not impair the 
validity of the levy upon the stock. (1901, c. 2, s. 72; Rev., s. 1218, C. S., s. 
1207 1955 Pct 1S/ 1s ce 

ARTICLE 29A. 

Judicial Sales. 

Part 1. General Provisions. 

§ 1-339.1. Definitions. 
Cross References.—As to execution sales, Cited in Certain-Teed Prods. Corp. v. 

see §§ 1-339.41 to 1-339.71. As to sales Sanders, 264 N.C. 234, 141 S.E.2d 329 
under power of sale, see §§ 45-21.1 to 45- (1965). 
21.506 

§ 1-339.38a. Judge or clerk may order public or private sale.—The 
judge or clerk of the superior court having jurisdiction has authority in his dis- 
cretion to determine whether a sale of either real or personal property shall be a 
public or private sale. Any private sale conducted under an order issued prior to 
July 1, 1955 by a judge or clerk of the superior court having jurisdiction is here- 
by validated as to the order that such sale be a private sale. (1955, c. 74.) 

Editor’s Note.—The act inserting this 
section became effective July 1, 1955. 

§ 1-339.8. Public sale of separate tracts in different counties. 

(d) When real property is sold in a county other than the county where the 
proceeding, in which the sale was ordered, is pending, the person authorized to 
hold the sale shall cause a certified copy of the order of confirmation to be re- 
corded in the office of the register of deeds of the county where such property is 
situated, and it shall not be necessary for the clerk of court to probate said cer- 
tified copy of the order of confirmation. (1949, c. 719, s. 1; 1965, c. 805.) 

Editor’s Note. — The 1965 amendment As the rest of the section was not af- 
substituted “order of confirmation” for fected by the amendment, it is not set out. 
“order of sate” in subsection (d) and 

added the language following “situated” in 
that subsection. 

Part. 2. Procedure for Public Sales of Real and Personal Property. 

§ 1-339.17. Public sale; posting and publishing notice of sale of real 
property.—(a) The notice of public sale of real property shall 

(1) Be posted, at the courthouse door in the county in which the property 
is situated, for thirty days immediately preceding the sale, 

(2) And in addition thereto, 
a. If a newspaper qualified for legal advertising is published in 

the county, the notice shall be published in such a newspaper 
once a week for at least four successive weeks, but 

b. If no such newspaper is published in the county, then notice 
shall be published once a week for at least four successive 
weeks in a newspaper having a general circulation in the county. 
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(b) When the notice of public sale is published in a newspaper, 

(1) The period from the date of the first publication to the date of the 

last publication, both dates inclusive, shall not be less than twenty- 

two days, including Sundays, and 

(2) The date of the last publication shall be not more than 10 days preceding 

the date cf the sale. 

(1965, c. 41; 1967, c. 979,'s. 13) 

Editor’s Note.— Prior to the 1965 amend- 

ment, effective Sept. 1, 1965, paragraph b 

of subdivision (2) of subsection (a) pro- 

vided for posting the notice at three other 

public places in the county. 

The 1967 amendment, effective Oct. 1, 

1967, substituted “be not more than 10” 

for “not be more than seven” in subdivi- 

sion (2) of subsection (b). 

As only subsections (a) and (b) were 

changed by the amendments, the rest of 

the section is not set out. 

Section 4 of c. 979, Session Laws 1967, 

provides: “This act does not amend the 

Uniform Commercial Code as enacted in 

this State. The application of statutes here- 

in included or amended insofar as they re- 

late to transactions subject to the Uniform 

Commercial Code as enacted in this State 

shall be in accordance with article 10 of 

chapter 25, of the General Statutes.” 

Person Interested in Notices Is Invitee. 

—A person interested in notices posted in 

the courthouse pursuant to this section is 

not a mere licensee but an invitee when 

on the courthouse premises. Walker v. 

Randolph County, 251 N. C. 805, 112 Sal 

(2d) 551 (1960). 

§ 1-339.25. Public sale; upset bid on real property, compliance 

bond.—(a) An upset bid is an advanced, increased or raised bid whereby a per- 

son offers to purchase real property theretofore sold, for an amount exceeding the 

reported sale price by ten percent (10% ) of the first $1000 thereof plus five 

percent (5%) of any excess above $1000, but in any event with a minimum 

increase of $25, such increase being deposited in cash, or by certified check or 

cashier’s check satisfactory to the sat d clerk, with the clerk of the superior 

court, with whom the report of the sale was filed, within ten days after 

the filing of such report; such deposit to be made with the clerk of superior court 

before the expiration of the tenth day 

Sunday or holiday, or upon a day in w 
, and if the tenth day shall fall upon a 

hich the office of the clerk is not open for 

the regular dispatch of its business, the deposit may be made on the day fol- 

lowing when said office is open for the regular dispatch of its business. An upset 

bid need not be in writing, and the timely deposit with the clerk of the required 

amount, together with an indication to t he clerk as to the sale to which it is ap- 

plicable, is sufficient to constitute the upset bid, subject to the provisions of sub- 

section (b). 

(1963, c. 858; 1967, c. 979, s. 1.) 

Editor’s Note. — The 1963 amendment, 

effective Jan. 1, 1964, inserted the part of 

the first sentence of subsection (a) that fol- 

lows the semicolon. As only this subsec- 

tion was affected by the amendment the 

rest of the section is not set out. 

The 1967 amendment, effective Oct. 1, 

1967, inserted “or by certified check or 

cashier’s check satisfactory to the said 

clerk” in the first sentence of subsec- 

tion (a). 

As only subsection (a) was affected by 

the amendments, the rest of the section is 

not set out. 

Section 4 of c. 979, Session Laws 1967, 

provides: “This act does not amend the 

Uniform Commercial Code as enacted in 

this State. The application of statutes here- 

in included or amended insofar as they 

relate to transactions subject to the Uni- 

form Commercial Code as enacted in this 

State shall be in accordance with article 

10 of chapter 25, of the General Statutes.” 

Upset Bid to Be in Amount Specified.— 

An upset bid in a private sale of real prop- 

erty shall be submitted to the court with- 

in ten days after the filing of the report 

of sale, and shall be in an amount speci- 

fied by this section. Wadsworth v. Wads- 

worth, 260 N.C. 702, 133 S.E.2d 681 (1963). 

Discretion of Court. — Whether to ac- 

cept a cash bid or order another sale, thus 

releasing the cash bidder, calls for the 

exercise of judicial discretion and the re- 

fusal to order another sale upon an upset 

bid of the owners of the minority interest 

in the land, secured not by cash or bond, 

but only by their interest in the land 
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which was subject to liens in an undis- 
closed amount, will be affirmed as a proper 
exercise of judicial discretion by the court. 
Galloway v. Hester, 249 N. C. 275, 106 S. 
E. (2d) 241 (1958). 
Advance Bid Held Not to Meet Re- 

quirements of Section. —- An advance bid 
entered by the owners of a minority in- 
terest in the land and not supported by a 

§ 1-339.27. Public sale; resale 
cedure. 

Upon the filing of an upset bid under § 
1-339.36 (a), this section applies, and to 
all intents and purposes the sale there- 
after becomes a public sale and is subject 
to the statutory requirements of resale. 
Wadsworth v. Wadsworth, 260 N.C. 702, 
133 S.E.2d 681 (1963). 
When an upset bid in a private sale is 

§ 1-339.30. Public sale; failure 
to comply with bid; resale. 
The doctrine of caveat emptor applies 

to a judicial sale, and while the court has 
equity jurisdiction to protect the purchaser 
from imposition because of fraud or mis- 
take, when the evidence discloses that the 
parties had equal opportunity to discover 
the facts, that the description set out in 
the petition for sale was of record for more 
than a year prior to the bid, and that the 
purchaser was familiar with the property 
and did not ask for a survey, such pur- 
chaser may not seek relief from his bid on 
the ground of shortage in acreage or lack 
of access to the property. Walton v. Cagle, 
269 N.C. 177, 152 S.E.2d 312 (1967). 

Tender of Deed.—The commissioner is 
required by this section to tender a deed 
for the property or make a bona fide at- 
tempt to tender such deed. Walton v. 
Cagle, 269 N.C. 177, 152 S.E.2d 312 (1967). 
Where the highest bidder was served 

with notice on 27 June 1966 that the com- 
missioner would move on 12 July 1966 
that the highest bidder comply with the 
terms of sale, this indicated that the com- 
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cash deposit or bond but only by the in- 
terest of the advance bidders in the land, 
which interests are subject to deeds of 
trust, judgments and tax liens in an undis- 
closed amount, does not meet, at least 
technically, the requirements of this sec- 
tion for an advance bid. Galloway v. Hes- 
ter, 249 N. C. 275, 106 S. E. (2d) 241 
(1958). 

of real property; jurisdiction; pro- 

submitted to the court, a resale shall be 
ordered; a notice of the resale shall be 
posted at the courthouse door for fifteen 
days immediately preceding the sale and 
published in a newspaper once a week for 
two successive weeks. Wadsworth v. 
Wadsworth, 260 N.C. 702, 183 S.E.2d 681 
(1963). 

of bidder to make cash deposit or 

missioner, who was under order of court to 
convey upon receipt of purchase price, 
stood ready, willing and able to comply 
with the terms of the order. No further 
tender was necessary when the bidder 
failed to comply, since the law does not re- 
quire the doing of a vain thing. Walton v. 
Cagle, 269 N.C. 177, 152 S.E.2d 312 (1967). 

Order Held Not a Void Conditional 
Judgment.—Order issued in a judicial sale 
proceeding that, upon refusal of the last 
and highest bidder to comply with his bid, 
the land should be resold and that the de- 
faulting bidder be held liable for the costs 
and for any amount that the final sale 
price is less than his bid, is not a void con- 
ditional judgment, since it is unequivocal 
and the determination of the liability is a 
simple matter of arithmetic and an admin- 
istrative duty, and such order is a final 
judgment deciding the matter on its merits 
without need for futher direction of the 
court. Walton v. Cagle, 269 N.C. 177, 152 
S.E.2d 312 (1967). 

Part 3. Procedure for Private Sales of Real and Personal Property. 
§ 1-339.33. Private sale; order 

Discretion, etc.— 
Under the former statute, the court 

having jurisdiction might, in the exercise 
of its discretion, order a sale of land 
where minors were interested and repre- 
sented by guardian ad litem, either at 
public or private sale. The court has simi- 
lar discretion under this section. Wads- 
worth v. Wadsworth, 260 N.C. 702, 133 
S.E.2d 681 (1963). 

2 
=~ 

of sale. 
Section does not specify conditions un- 

der which a private sale may be ordered. 
Wadsworth vy. Wadsworth, 260 N.C. 702, 
133 S.E.2d 681 (1963). 

Hence, it is a discretionary matter for 
the court in a particular case. Wadsworth 
v. Wadsworth, 260 N.C. 702, 133 S.E.2d 
681 (1963). 

Court May Lay Down Guide Lines and 
Give Directions.—There is nothing in this 
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section which restricts the court in laying 
down guide lines and giving directions for 
the making of a private sale in the first 
instance. Indeed, it is the duty of the court 

to give directions to the commissioner. 
Wadsworth v. Wadsworth, 260 N.C. 702, 
133 S.E.2d 681 (1963). 

Sale of Timber.—In the sale of large 
bodies of timber, a commissioner, if per- 

1967 CUMULATIVE SUPPLEMENT § 1-339.52 

mitted to sell privately, has freedom to 
canvass prospective buyers, give time 
for viewing and estimating the timber, and 
negotiate directly with prospects without 
being restricted by the formal require- 

ments of a public sale. Wadsworth v. 
Wadsworth, 260 N.C. 702, 133 S.E.2d 681 
(1963). 

§ 1-339.36. Private sale; upset bid; subsequent procedure. 

Every Private Sale Is Subject to Upset 

Bids.—Every private sale of real property 

under order of the court is subject to up- 

set bids. Wadsworth v. Wadsworth, 260 

N.C. 702, 133 S.E.2d 681 (1963). 
Upon the filing of an upset bid under 

subsection (a), § 1-339.27 (a) applies, and 

to all intents and purposes the sale there- 

after becomes a public sale and is subject 

to the statutory requirements of resale. 

Wadsworth v. Wadsworth, 260 N.C. 702, 

133 S.E.2d 681 (1963). 
When an upset bid in a private sale is 

submitted to the court, a resale shall be 

ordered, a notice of the resale shall be 
posted at the courthouse door for fifteen 
days immediately preceding the sale, and 
published in a newspaper once a week for 
two successive weeks. Wadsworth  v. 
Wadsworth, 260 N.C. 702, 133 S.E.2d 681 

(1963). 
Section 1-339.25 Also Applies—An up- 

set bid in a private sale of real property 

shall be submitted to the court within 

ten days after the filing of the report of 

sale, and shall be in an amount specified 

by § 1-339.25. Wadsworth v. Wadsworth, 

260 N.C. 702, 133 S.E.2d 681 (1963). 

ARTICLE 29B. 

Execution Sales. 

Part 1. General Provisions. 

§ 1-339.41. Definitions. 

Cross References.—As to judicial sales, 

see §§ 1-339.1 to 1-339.40. As to sales under 

power of sale, see §§ 45-21.1 to 45-21.33. 

contemplate a sale at which the thing sold 

Part 2. Procedure for Sale. 

§ 1-339.51. Contents of notice of sale. 

Statutes Contemplate Sale at Fair Value. will bring its fair value. Pittsburgh Plate 

—The statutes regulating execution sales Glass Co. v. Forbes, 258 N. C. 426, 128 

S. BE (2d) 875 (1963). 

§ 1-339.52. Posting and publishing notice of sale of real property. 

—(a) The notice of sale of real property shall 

(1) Be posted, at the courthouse door in the county in which the prop- 

erty is situated, for thirty days immediately preceding the sale, 

(2) And in addition thereto, pe 

a. If a newspaper qualified for legal advertising 1s published in 

the county, the notice shall be published in such a newspaper 

once a week for at least four successive weeks ; but 

b. If no such newspaper is published in the county, then notice shall 

be published once a week for at least four successive weeks in a 

newspaper having general circulation in the county. 

(b) When the notice of sale is published in a newspaper, 

(1) The period from the date of the first publication to the date of the last 

publication, both dates inclusive, shall not be less than twenty-two days, 

including Sundays, and 
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(2) The date of the last publication shall be not more than 10 days preceding 
the date of the sale. 

(c) When the real property to be sold is situated in more than one county, the 
provisions of subsections (a) and (b) shall be complied with in each county in 
which any part of the property is situated. (1949, c. 719, s. 1; 1967, c. 979, s. 2.) 

Editor’s Note.—The 1967 amendment, 
effective Oct. 1, 1967, rewrote paragraph 
b in subdivision (2) of subsection (a) and 

substituted “be not more than 10” for 

“not be more than seven” in subdivision 
(2) of subsection (b). 

Section 4 of c. 979, Session Laws 1967, 
provides: “This act does not amend the 

Uniform Commercial Code as enacted in 
this State. The application of statutes herein 
included or amended insofar as they re- 

late to transactions subject to the Uniform 
Commercial Code as enacted in this State 
shall be in accordance with article 10 of 

chapter 25, of the General Statutes.” 

8 1-339.54. Notice to judgment debtor of sale of real property. 
Effect of Noncompliance. — A failure to 

comply with this section, which is direc- 

tory, will mot render the sale void as 

against a stranger without notice of the 

irregularity, nor can it be assailed collat- 

erally, but in such a case the defendant 

may, on motion, or by direct proceeding, 

have the sale vacated. Walston v. Apple- 
white & Co., 237 N. C. 419, 75 S. E. (2d) 
138 (1953). 

§ 1-339.64. Upset bid on real property; compliance bond.—(a) An 
upset bid is an advanced, increased or raised bid whereby a person offers to pur- 
chase real property theretofore sold, for an amount exceeding the reported sale 
price by ten percent (10%) of the first $1000 thereof plus five percent (5%) of any 
excess above $1000, but in any event with a minimum increase of $25, such increase 
being deposited in cash, or by certified check or cashier’s check satisfactory to the 
said clerk, with the clerk of the superior court, with whom the report of the sale 
was filed, within ten days after the filing of such report; such deposit to be made 
with the clerk of superior court before the expiration of the tenth day, and if the 
tenth day shall fall upon a Sunday or holiday, or upon a day in which the office of 
the clerk is not open for the regular dispatch of its business, the deposit may be 
made on the day following when said office 1s open for the regular dispatch of its 
business. An upset bid need not be in writing, and the timely deposit with the clerk 
of the required amount, together with an indication to the clerk as to the sale to 
which it is applicable, is sufficient to constitute the upset bid, subject to the provi- 
sions in subsection (b). 

(1967, c. 979, s. 2.) 
Editor’s Note.—The 1967 amendment, 

effective Oct. 1, 1967, inserted “or by 

certified check or cashier’s check satisfac- 

tory to the said clerk” in the first sentence 
in subsection (a) and added at the end of 
that sentence the language following the 
semicolon. 

As only subsection (a) was affected by 
the amendment, the rest of the section is 
not set out. 

Section 4 of c. 979, Session Laws 1967, 
provides: “This act does not amend the 

Uniform Commercial Code as enacted in 
this State. The application of statutes here- 
in included or amended insofar as they 
relate to transactions subject to the Uni- 
form Commercial Code as enacted in this 

State shall be in accordance with article 
10 of chapter 25, of the General Statutes.” 

§ 1-339.67. Confirmation of sale of real property.—No sale of real 
property may be consummated until the sale is confirmed by the clerk of the su- 
perior court. No order of confirmation may be made until the time for submitting 
an upset bid, pursuant to G.S. 1-339.64, has expired. (1949, c. 719, s. 1; 1967, c. 
979, s. 2.) 

Editor’s Note.—The 1967 amendment, provides: “This act does not amend the 
effective Oct. 1, 1967, substituted “G.S. § 
1-339.64” for “G.S. § 1-339.65.” 

Section 4 of c. 979, Session Laws 1967. 

Uniform Commercial Code as enacted in 
this State. The application of statutes here- 
in included or amended insofar as they re- 
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late to transactions subject to the Uni- 
form Commercial Code as enacted in this 
State shall be in accordance with article 
16 of chapter 25, of the General Statutes.” 

When Clerk May Decline to Confirm 
Sale.—If competitive bidding is stifled, re- 
sulting in a bid less than the fair value of 

the property sold, the clerk may decline 
to confirm the sale. Pittsburgh Plate Glass 
Co. v. Furbes, 258 N. C. 426, 128 S. E. 
(2d) 875 (1963). 
The high bidder acquires no right until 

his bid is accepted, ana the sale confirmed. 

1967 CUMULATIVE SUPPLEMENT § 1-339.71 

Pittsburgh Plate Glass Co. v. Forbes, 258 
N C. 426 128 S. E. (2d) 875 (1963). 

Doctrine of Caveat Emptor.— While the 
doctrine of caveat emptor applies to pur- 

chasers at execution sales. it does not tie 

the hands of a court to prevent a manifest 
injustice not due to the fault or neglect 

ot the purchaser. Pittsburgh Plate Glass 
€o.sy. | Porbes: 2585 N. .C.1426,) 125. S. BR. 
(2d) 875 (1963). 

Applied in Priddy v. Kernersville Lum- 

ber Co. Inc., 258 N.C. 653, 129 5. EB. (2d) 
256 (1963). 

§ 1-339.68. Deed for real property sold; property subject to liens; 
orders for possession. 

(c) Orders for possession of real property sold pursuant to this article, in fa- 
vor of the purchaser and against any party or parties in possession at the time of 

the sale who remain in possession at the time of application therefor, may be issued 

by the clerk of the superior court of the county in which such property is sold, 

when: 
(1) The purchaser is entitled to possession, and 
(2) The purchase price has been paid, and 
(3) The sale or resale has been confirmed, and 
(4) Ten days’ notice has been given to the party or parties in possession 

at the time of the sale or resale who remain in possession at the time 
application is made, and 

(5) Application is made to such clerk by the purchaser of the property. 
(1949, c. 719, s. 1; 1967, c. 979, s. 2.) 

1967 amendment, 

added _ _subsec- 
Editor’s Note.—The 

effective Oct. 1, 1967, 
tion (c). 

As subsections (a) and (b) were not af- 
fected by the amendment, they are not set 

out. 
Section 4 of c. 979, Session Laws 1967, 

provides: “This act does not amend the 
Uniform Commercial Code as enacted in 
this State. The application of statutes here- 
in included or amended insofar as they re- 
late to transactions subject to the Uniform 
Commercial Code as enacted in this State 

shall be in accordance with article 10 of 
chapter 25, of the General Statutes.” 

Rights and Estate Which May Be Sold. 
—A sheriff, acting pursuant to an execu- 

tion. can only sell the rights and estate of 

the judgment debtor as they existed when 

the lien pursuant to which he acts became 

effective. Pittsburgh Plate Glass Co. v. 

Forbes, 258 N. C. 426. 128 S. E. (2d) 875 

(1963). 
Applied in Priddy v. Kernersville Lum- 

ber Co.. Inc., 258 N. C. 653, 129 S. E. (2d) 

256 (1963). 

§ 1-339.69. Failure of bidder to comply with bid; resale. 

Action by Execution Debtor against 
Defaulting Bidder.—If the amount bid is 
less than the amount of the debt, so that 

the execution debtor is entitled to no part 

of the price, the execution debtor is not 

entitled to bring an action to enforce the 

bid against a defaulting bidder, notwith- 

standing subsection (d) of this section, and 

the action is properly brought by the sher- 

iff. Daniels v. Yelverton, 239 N. C. 54, 

79 S. E. (2d) 311 (1953). 

§ 1-339.71. Special proceeding to determine ownership of surplus. 

—(a) A special proceeding may be instituted before the clerk of the superior 

court by any person claiming any money, or part thereof, paid into the clerk’s of- 

fice under G.S. 1-339.70 or G.S. 105-391, to determine who is entitled thereto. 

(1967, c. 705, s. 2.) 
Editor’s Note.—The 1967 amendment in- 

serted the reference to § 105-391 in sub- 

section (a). 

As the rest of the section was not 

changed by the amendment, only subsec- 

tion (a) is set out. 
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ARTICLE 29C. 

Validating Sections. 

§ 1-339.72. Validation of certain sales. — All sales of real property 
under execution, deed of trust, mortgage or other contracts made since February 
21, 1929, where notice of the original sale was published for four successive weeks, 
and notice of any resale was published for two successive weeks, shall be and the 
same are in all respects validated as to publication of notice. (1933, c. 96, s. 3; 
1949)6c.3/19) Ss; See 955 "cel Z86- #1965 ec. S63) 

Local Modification.—Nash: 1955, c. 1075. The 1965 amendment re-enacted this 

Editor’s Note. — The 1955 amendment _ section without change. 
inserted the first two references to notice. 

§ 1-339.77. Validation of certain sales confirmed prior to time 
prescribed by law.—From and after June 1, 1953 no action shall be brought 
to contest the validity of a decree filed on or before December 31, 1950, con- 
firming the sale of real or personal property in any special proceeding on the 
grounds that the decree of confirmation was entered prior to the expiration of 
the period of time as required by law following the report of sale. (1953, c. 
1089.) 

ARTICLE 30. 

Betterments. 

§ 1-340. Petition by claimant; execution suspended; issues found. 
An action under this section is not the 

same as an action for unjust enrichment. 
Beacon Homes, Inc. v. Holt, 266 N.C. 467, 
146 S.E.2d 434 (1966). 

This section creates no independent 
cause of action. It merely declares that 
the owner of land who recovers it has no 

just claim to anything but the land itself 
and a fair compensation for being kept out 

of possession, and if it has been enhanced 
in value by improvements made by another 

under the belief that he was the owner, 
the true owner ought not to take the in- 

creased value without some compensation 

to the other. Board of Com’rs v. Bum- 
pass, 237 INS) Gy 143074 eed) a456 
(1953). 

The right under this section is a defen- 
sive right. Beacon Homes, Inc. v. Holt, 
266 N.C. 467, 146 S.E.2d 434 (1966). 

It Accrues When Owner Seeks to En- 
force Right to Possession. — ‘The right 

under this section accrues when an owner 

of the land seeks and obtains the aid of 
the court to enforce his right to possession. 
Beacon Homes, Inc. v. Holt, 266 N.C. 467, 
146 S.F.2d 434 (1966). 
The claim accrues when the owner seeks 

and obtains the aid of the court to enforce 
his right of possession. The law awards 
to the owner the land and his rents and to 

the occupant the value of his improve- 
ments. Board of Com’rs v Bumpass, 237 

N. C. 143, 74.8, E. (2d) 436. (1953). 

Owner Must Have Obtained Judgment 
Entitling Him to Eject Occupant. — The 
wording of this section clearly limits its 
application to possessory actions or actions 

in which the final judgment may be en- 
forced by execution in the nature of a writ 
of possession or writ of assistance. And 

the right to claim compensation does not 
arise until the owner of a superior title 

asserts his right of possession and obtains 
a judgment which entitles him to eject the 

occupant—though the last sentence of this 

section would seem to permit the defen- 
dant to assert his claim in his answer and 
have an issue directed thereto submitted 
tc the jury on the trial of the main issue. 
Board of Com’rs v. Bumpass, 237 N. C. 
143, 74 S. E. (2d) 436 (1953). 

No Claim against Remaindermen Until 
Falling in of Life Estate-—Where remain- 
dermen had a tax foreclosure set aside to 
the extent that the tax deed purported to 
convey the remainder, but the conveyance 
of the life estate by the tax foreclosure 
was not affected, persons in possession 
under the tax foreclosure were not entitled 
to file claim for betterments against the 
remainderman until the falling in of the 
iife estate and the assertion of the right 

to immediate possession by the remainder- 
man. Board of Com’rs v. Bumpass, 237 
Nis Cal4sn74 eG He (2d) 436e( 1953). 

Claim Cannot Defeat Plaintiff’s Title— 
[n accord with original. See Board of 
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Com’rs v. Bumpass, 237 N. C. 143, 74 S. 
E. (2d) 436 (1953). 
What Claimant Must Show.—This sec- 

tion has been interpreted to impose on 
claimant the burden of establishing (1) 
that he made permanent improvements, 

(2) bona fide belief of good title when the 
improvements were made, and (3) rea- 

sonable grounds for such belief. Pamlico 

County v. Davis, 249 N. C. 648, 107 S. E. 
(2d) 306 (1959). 

Evidence Sufficient to Show “Permanent 
Improvements.”—Evidence that the land 
in question was farm land which had been 
abandoned and had become a piece of 
waste-land, and that claimant, by ditching, 
clearing, building roads and similar work, 
made it again susceptible of profitable 
cultivation, is sufficient to show “perma- 
nent improvements” within the purview 
of this section. Pamlico County v. Davis, 
249 N. C. 648, 107 S. E. (2d) 306 (1959). 

Color of Title. 
This section applies only where the im- 

provement was constructed by one who 

was in possession of the land under color 

of title and who, in good faith and rea- 

sonably, believed he had good title to the 

land. Beacon Homes, Inc. v. Holt, 266 

N.C. 467, 146 S.E.2d 434 (1966). 

Same—Reasonable Belief.— 
The basis upon which betterments may 

be claimed is the finding by the jury that 

the person in possession, or those under 

whom he claims, believed at the time of 

1967 CUMULATIVE SUPPLEMENT § 1-352 

making the improvements and had reason 
to believe the title good under which he 
and they were holding the premises. 
Board of Com’rs v. Bumpass, 237 N. C. 
143, 74 S. E. (2d) 436 (1953). 
Where the grantee knows that his 

grantor has only a life estate in the lands 
and nevertheless accepts a deed in form 
sufficient to convey fee simple title, and 
makes improvements upon the land, he 

may not recover for such betterments as 

against a remainderman, since they were 

not made under the belief that his color 
of title to the interest of the remainderman 
was good. Lovett v. Stone, 239 N. C. 206, 

79 S. E. (2d) 479 (1954). 
Separate Claim Should Be Filed by Each 

Group of Interveners. — This article re- 
quires that a claim for betterments be filed 

in the action in which judgment for land 

has been rendered. Proper pleading would 

require each group of interveners to file 

a separate and distinct claim uncomplicated 

by reference to the claim of the other. 

Board of Com’rs v. Bumpass, 237 N. C. 

i438, 74 S. E. (2d) 436 (1953). 

Writ of Ouster Should Not Issue Until 

Judgment for Betterments Is Satisfied.— 

The plaintiff who establishes a superior ti- 

tle is entitled to judgment for the land, but 

no writ of ouster should issue until defend- 

ant’s judgment for betterments is satisfied. 

Board of Com’rs v. Bumpass, 237 N. C. 

143, 74 S. E. (2d) 436 (1953). 

§ 1-341. Annual] value of land and waste charged against defendant. 

Erroneous Instruction. — Under this 

section, it is error for the court to give a 

charge which fails to instruct the jury 

that in making the assessment the use of 

the improvements made on the premises 

by the defendant should be excluded Ed- 

wards v. Edwards, 235 N. C. 93, 68 S E. 

(2d) 822 (1952). 

§ 1-344. Verdict, judgment, and lien. 

Cited in Edwards v. Edwards, 235 N. C. 

93, 68 S. E. (2d) 822 (1952). 

§ 1-346. Value of premises without improvements. 

The sole question is: How much was 

the value of the property permanently en- 

hanced, estimated as of the time of the 

recovery of the same, by the betterments 

put thereon by the labor and expenditure 

of the bona fide holder of the same? 

Board of Com’rs v Bumpass, 237 Ne 

143, 74 S. E. (2d) 436 (1953). 

ArTICLE 31. 

Supplemental Proceedings. 

§ 1-352. Execution unsatisfied, debtor ordered to answer. 

Editor’s Note. — For note on supple- 

mental proceedings or creditor’s bill in 

North Carolina, see 35 N. C. Law Rev. 

414. 

Applied in Underwood v. Stafford, 270 

N.C. 700, 155 S.E.2d 211 (1967). 

Cited in Grabenhofer v. Garrett, 260 N. 

C. 118, 131 S. E. (2d) 675 (1963). 

217 



Saleg53 GENERAL STATUTES OF NortH CAROLINA § 1-371 

§ 1-353. Property withheld from execution; proceedings. 
Applied in Richard Couture, hate WR 

Rowe, 263 N.C. 234, 139 S.E.2d 241 (1964). 

§ 1-360. Debtors of judgment debtor, summoned. 
Procedure.— 

In accord with 1st paragraph in origi- 
nal. See Cornelius v Albertson, 244 N C 
265, 93 S. EB. (2d) 147 (1956). 

When this section and G. S. 1-362 are 
read singly. or as an integral part of Ar- 
ticle 31, Supplemental Proceedings, Chap- 
ter 1, Civil Procedure, of the General Stat- 
utes, it 1s manifest that a supplemental 
proceeding against a third person is de- 
signed to reach and apply to the satistac- 
tion of the judgment property of the judg- 

ment debtor in the hands of the third per- 
son at the time of the issuance and service 
ot the order for the examination of the 
third person, which could not be reached 
by an execution at law Cornelius v. Al- 
bertson, 244 N. C. 265, 93 S. E. (2d) 147 
(1956). 

Applied in Marx vy. 

Supp 535 (1952) 
Cited in Grabenhofer v. Garrett, 260 N. 

C. 118, 131 S. E. (2d) 675 (1963). 

Maddrey, i06 F, 

§ 1-362. Debtor’s property ordered sold. 
Cross Reterence.—See note to § 1-360. 
Quoted in Cornelius v. Albertson, 244 

N. C. 265, 93 S. E. (2d) 147 (1956). 

SUBCHAPTER XI. HOMESTEAD AND EXEMPTIONS. 

ARIICLE 32. 

Property Exempt from Execution. 

§ 1-370. Conveyed homestead not exempt. 
History of Section. — See Stokes v. 

Smith, 246 N. C. 694, 100 S. E. (2d) 85 
(1957). 

Intention of Legislature.—See Stokes v. 
Smith, 246 N. C. 694, 100 S. E. (2d) 85 
(1957). 

§ 1-371. Sheriff to summon and swear appraisers. 

If one is to read this section intelli- 
gently, he should read first § 1-371, then 
§ 1-375, and then this section. Stokes v. 
Smith, 246 N. C. 694, 100 S. E. (2d) 85 
(1957). 

— Before levying 
upon the real estate of any resident of this State who is entitled to a homestead 
under this article, and the Constitution of this State, the sheriff |or a deputy sheriff 
designated by the sheriff, and who shall be twenty-one years of age or over], 
or other officer charged with the levy shall summon three discreet persons quali- 
fied to act as jurors, to whom he shall administer the following oath: “I, A. B., 
do solemnly swear (or affirm) that I have no interest in the homestead exemption 
of C. D., and that I will faithfully perform the duties of appraiser (or assessor, 
as the case may be), in valuing and laying off the same. So help me, God.” In 
cases where he deems it necessary he may summon the county surveyor or some 
other competent Surveyor to 
bounds. 

well, Camden, Caswell, Chatham, 

assist in laying off the homestead by metes and 
The portions of this section in brackets shall apply to the following 

counties only: Alamance, Ashe, Bertie, Brunswick, Buncombe, Cabarrus, Cald- 
Chowan, Cumberland, Currituck, Davidson, 

Davie, Duplin, Durham, Edgecombe, Forsyth, Gates, Graham, Guilford, Halifax, 
Harnett, Henderson, Hertford, Iredell, Jackson, Johnston, Lenoir, Lincoln, Martin, 
Mecklenburg, Moore, New Hanover, Onslow, Pasquotank, Perquimans, Pitt, Ran- 
dolph, Rockingham, Rowan, Sampson, Scotland, Vance, Wayne, Wilson. (1868- 
9, c. 137, s. 2; Code, s. 502; 1893, c. 58: Rev., s. 687; C. S., s. 730: 1931, c. 58; 
1933, cc. 37, 147; 1955, c. 20; 1967, c. 202.) 

Editor’s Note.— 

The 1955 amendment inserted 

ham” in the list of counties, 
“Chat- 

The 1967 amendment inserted “Caswell” 
in the list of counties. 

Intention of Legislature. — See Stokes 
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v. Smith, 246 N. C. 694, 100 S. E. (2d) 

85 (1957). 

Duty of Officer Mandatory.— 
This section, by express language, com- 

mands the sheriff to lay off a homestead to 

the judgment debtor before any levy is 

made. The provisions of the statute are 

mandatory. Stokes v. Smith, 246 N. C. 

694, 100 S. E. (2d) 85 (1957). 

1967 CUMULATIVE SUPPLEMENT § 1-394 

Sale under Execution Void for Non- 
compliance.—Sales made under execution 
merely for the purpose of providing funds 

to pay a debt are, when the homestead of 

the judgment debtor has not been allotted, 
void. Stokes v. Smith, 246 N. C. 694, 100 
S. E. (2d) 85 (1957). 

§ 1-372. Duty of appraisers; proceedings on return. 

Cited in Stokes v. Smith, 246 N. C. 694, 

100 S. E. (2d) 85 (1957). 

§ 1-375. Levy on excess; return of officer. 

Cited in Stokes v. Smith, 246 N. C. 694, 
100) Oo (2d) 85) (1957): 

§ 1-376. When appraisers select homestead. 
Cited in Stokes v. Smith, 246 N. C. 694, 

100 S. E. (2d) 85 (1957). 

§ 1-379. Appraiser’s oath and fees. 

Cited in Stokes v. Smith, 246 N. C. 694, 

100 S. BE. (2d) 85 (1957). 

§ 1-386. Allotted on petition of owner. 

Cited in Stokes v. Smith, 246 N. C. 694, 

100 S. E. (2d) 85 (1957). 

§ 1-389. Allotted to widow or minor children on death of 

steader. 

Cited in Elledge v. Welch, 238 N. C. 61, 

76S. E. (2d) 340 (1953). 

home- 

SUBCHAPTER XII. SPECIAL PROCEEDINGS. 

ARTICLE 33. 

Special Proceedings. 

§ 1-393. Chapter applicable to special proceedings. 

A condemnation proceeding is a special 

proceeding and hence, “except as otherwise 

provided,” the rules respecting procedural 

notice and the other provisions of the 

chapter on civil procedure are applicable 

to a condemnation proceeding. Collins v. 

North Carolina State Highway, etc., 

Comm., 237 N. C. 277, 74 S. E. (2d) 709 

(1953). See § 40-11. 

§ 1-394. Contested special proceedings; commencement; summons. 

—Special proceedings against adverse parties shall be commenced as 1s prescribed 

for civil actions. The summons shall command the officer to summons the de- 

fendant or defendants to appear and answer the complaint, or petition, of the 

plaintiff within ten days after its service upon the defendant or defendants, and 

must contain a notice stating in substance that if the defendant or defendants 

fail to answer the complaint, or petition, within the time specified, plaintiff will 

apply to the court for the relief demanded in the complaint, or petition. The sum- 

mons must run in the name of the State, be signed by the clerk of the superior 

court having jurisdiction in the special 

or other proper officers of the county, 

defendants, or any of them reside or may 

proceeding, and be directed to the sheriff 

or counties, in which the defendant, or 

be found. and must be returnable be- 

fore the clerk. The clerk shall indicate on the summons by appropriate words 
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that the summons is issued in a special proceeding and not in a civil action. The manner of service, whether by the sheriff or by publication, shall be as is pre- 
scribed for summons in civil actions by § 1-89: Provided, where the defendant 
is an agency of the federal government, or an agency of the State, or a local 
government, or an agency of a local government, the time for filing answer or 
other plea shall be within thirty (30) days after the date of service of summons 
or after the final determination of any motion required to be made prior to the 
filing of an answer. (1868-9, c. 93, s. 4; Code, ss. 2/ Dacor oeReven sat fl Wasa 
Can. 8: 703), OA/peomars: 551920 sca IBA oY SIO LOGS Ry be ex 
2; 1939, c. 143; 1951, c. 783; 1961, c. 363.) 

Editor’s Note.— 
The 1961 amendment, effective anes 

1962, deleted the former first proviso. 

Cited in Burlington City Board of Edu- 
cation v. Allen, 243 N. C. 520, 91 S. E. 
(2d) 180 (1956). 

§ 1-399. Defenses pleaded; transferred to civil issue docket; amend- 
ments. 

Boundary Disputes.— 
Where a special proceeding is begun to 

fix the location of the dividing line be- 
tween two tracts of land, and defendant, 
by his answer, puts title to the disputed 
area in issue by alleging ownership, the 
proceeding in effect becomes an action to 
quiet title as provided by § 41-10, When 
the question of title is raised, the clerk 
should transfer the proceeding to the su- 
perior court in term. Bumgarner vy. Cor- 
pening, 246 N. C. 40, 97 S. E. (2d) 427 
(1957). 

Where, in a special proceeding under § 
38-1 to establish a boundary line, the de- 
fendant by his answer denies the petition- 
er’s title and, as a defense, pleads seven 
years’ adverse possession under color of 
title under § 1-38, or twenty years’ adverse 
possession under § 1-40, the proceeding is 
assimilated to an action to quiet title. In 
such case, as provided by this section. the 
clerk “shall transfer the cause to the civil 
issue docket for trial during term upon all 
issues raised by the pleadings.” Lane v. 
Lane, 255 N. C. 444, 121 S. E. (2d) 893 
(1961). 

Ejectment.— 
In accord with original. See Murphy v. 

Smith, 235 N. C. 455, 70 S. E. (2d) 697 
(1952). 

Judicial Admission Removing Defense 
from Field of Issuable Matters.— Where 
defendants’ answer to a petition for parti- 
tion claimed sole seizin by virtue of an 
alleged contract under which the ancestor 
agreed upon a valid consideration to con- 
vey or devise the land to defendants, but 
upon the hearing, defendants admitted 
that they had no writing to support the 
alleged agreement to convey or devise, 
but stated they intended suing for breach 
of the agreement, the judicial admission 
effectively removed the defense from the 
field of issuable matters, since the alleged 
agreement was void under the statute of 
frauds, and it was not required that the 
clerk transfer the issue to the civil docket. 
Clapp v. Clapp, 241 N. C. 281, 85 S. E. 
(2d) 153 (1954). 

Cited in Dellinger v. Bollinger, 242 N. 
C. 696, 89 S. E. (2d) 592 (1955). 

§ 1-400. Ex parte; commenced by petition. 
Petition Need Not Be Verified. — It is 

not necessary for a petition in an ex parte 

§ 1-401. Clerk acts summarily; 

proceeding to be verified. Gillikin v. Gilli- 
kin, 252 N. C. 1, 113 S. E. (2d) 38 (1960). 

Signing by petitioners; authoriza- tion to attorney.—tin cases under § 1-400 it all persons to be affected by the decree or their attorney have signed the petition and are of full age, the clerk of the superior court has puwer to hear and decide the petition summarily. All ot the petitioners must sign the petition, or must sign written application to clerk of court to be made petitioners and file same with the clerk or must sign a writ- ten authorization to the attorney which authorization must be tiled with the clerk before he may make any order or decree to prejudice their rights. (1868-9, c. 93, s 2; Code, s. 285. Rev. s. 719: C. S., s. 760: 1953, c. 246.3 
Editor’s Note. — The 1953 amendment, 

effective July 1, 1953, rewrote the second 
sentence which formerly related to filing ef 

written authority from nonresident to at- 
torney. 
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§ 1-402. Judge approves when petitioner is infant. 

Irregularities Render Judgment Voida- 

ble But Not Void.—A judgment rendered 

in an ex parte proceeding approving the 

compromise and settlement of claims tor 

personal injuries suffered by an infant is 

not void but only voidable, regardless of 

how irregular the proceedings may have 
been. It is binding until set aside by mo- 
tion in the cause and is not subject to col- 

lateral attack. Gillikin v. Gillikin, 252 N. 

G1, 1173,S. FE. (2d) 38 °1960). 

§ 1-404. Reports of commissioners and jurors. 

The provisions of this section are not 

applicable to a condemnation proceeding, 

because the statutes bearing directly upon 

such proceeding prescribe different periods 

of time for the performance of the several 
acts enumerated. Collins v. North Caro- 

lina State Highway, etc., Comm., 237 N. 

C277, .74.S.. E. (2d). 709 (1953), 

§ 1-407. Commissioner holding proceeds of land sold for reinvest- 

ment to give bond.—Whenever in any cause or special proceeding there is a 

sale of real estate for the purpose of a reinvestment of the money arising from such 

sale, and the proceeds of such sale are held by a commissioner or other officer 

designated by the court to receive such money, for purposes of reinvestment, the 

commissioner or officer so receiving same shall execute a good and sufficient bond, 

to be approved by the court, in an amount at least equal to the corpus of the fund, 

and payable to the State of North Carolina for the protection of the fund and the 

parties interested therein, and conditioned that such custodian of the money shall 

faithfully comply with all the orders of the court made or to be thereafter made 

concerning the handling and reinvestment of said funds and for the faithful and 

final accounting of the same to the parties interested. 

766; 1935, c. 45; 1957, c. 80.) 

Editor’s Note.— 

The 1957 amendment deleted the words 

“or for any other purpose” formerly ap- 

pearing after “sale” in line three. [It also 

omitted the provisions now constituting 

G. S. 1-407.2. 

Applicability of Section to Trustees. — 

Where the court decrees a sale of trust 

property for reinvestment, the trustee 

should be required to give bond, or other 

legal provision should be made, to assure 

the safety of the funds arising from the 

C1ID19, cai2o9t Coon. Ss. 

sale, notwithstanding that the will pro- 

vides that the trustee should not be re- 

quired to give bond in administering the 

trust, since in acting under the decree of 

the court the trustees act as commission- 

ers of the court and not necessarily as 

trustees under the will. Blades v. Spitzer, 

252 N. C. 207, 113 S. E. (2d) 315 (1960). 

Applied in Wachovia Bank & Trust Co. 

v. Johnston, 269 N.C, 701, 153 S.E.2d 449 

(1967). 

§ 1-407.1. Bond required to protect interest of infant or incompe- 

tent.—In the case of any sale of real estate, the court may, in its discretion, 

require a good and sufficient bond to protect the interests of any infant or in- 

(1957, c. 80.) competent. 

1-407.2. When court may waive bond; premium paid from fund 

protected.—The court, in its discretion, may waive the requirement of such 

bond in those cases in which the court requires the funds or proceeds from such 

sale to be paid by the purchaser or purchasers directly to the court. The premium 

for any such bond shall be paid from the corpus of the fund intended to be there- 

by protected. (1957, c. 80.) 

§ 1-408. Action in which cierk may allow fees 

fees taxed as costs. 

This section sets out the proper proce- 

dure for determination of fees to be allowed 

court-appointed commissioners. Be~ ker 

County Sand & Gravel Co. v. Taylor, 269 

N.C. 617, 153 S.E.2d 19 (1967). 

Section 28-170 Does Not Divest Clerk 

of commissioners; 

of Powers under This Section. — Section 

98-170 does not divest the clerk ot the su- 

perior court of the powers and duties ex- 

pressly committed to him by the provisions 

of this section with respect to the fees of 

commissioners appointed for the sale of 
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land as provided therein. Welch v. Kearns, 
259. oN. C2367, 130 S,, E. .(2d)9634 (1963). 

Commissioner Entitled to Review of Or- 
der Fixing Compensation.—Since the com- 
missioner is an agent of the court and ac- 
countable to it for his actions in connec- 
tion with the discharge of his duties as 

commissioner. and entitled to have his 
compensation fixed as provided by law and 

taxed as a part of the costs of the pro- 
ceeding, he is entitled to have an order 

reviewed which in his opinion has fixed 
his compensation at less than he in good 

faith believes his services to be worth. 
Welch v. Kearns, 259 N. C. 367, 130 S. E. 
(2d) 634 (1963). 

But He Cannot Interfere in Litigation.— 

GENERAL STATUTES OF NortH CAROLINA § 1-410 

cause, or a receiver of the court, is simply 
an officer of the court, and as such he has 
no right to intermeddle in questions af- 
fecting the rights of the parties, or the dis- 
position of the property in his hands. He 
cannot interfere in the litigation or ask for 
the revision of any order or decree affect- 
ing the rights of the parties; but when his 
own accounts or his personal rights are 

affected, he has the same means of redress 
that any other party so affected would 
have. Becker County Sand & Gravel Co. 
vy. laylor, 269 N.C 617, 153°S.5.2d 719 
(1967). 
Applied in Welch v. Kearns, 261 N.C. 

171, 134 S.E.2d 155 (1964). 

A special commissioner in a_ chancery 

§ 1-408.1. Clerk may order surveys in civil actions and special pro- 
ceedings involving sale of land.—In all civil actions and special proceedings 
instituted in the superior court before the clerk where real property is to be scld 
to make assets to pay debts, or to be sold for division, or to be partitioned, the 
clerk may, if, in his opinion, all parties to the action or proceedings wil! benefit 
thereby, order a survey of the land involved, appoint a surveyor for this purpose, 
and fix a reasonable fee for his services, which fee, along with other costs of the 
survey, shall be taxed as a part of the costs in such action or proceedings. Any 
dissatisfied party shall have the right of appeal to the judge, who shall hear the 
same de novo. (1955, c. 373.) 

Definition of Boundaries in Judicial Sale 
of Land. — The court-appointed commis- 
sioner to conduct a judicial sale is em- 
powered only to sell the land and distrib- 
ute the proceeds, and has only such pow- 
ers as may be necessary to execute the de- 
cree of the court, and therefore is not under 

duty to show the boundaries of the land or 
the means of ingress and egress to the 
property, the remedy of a prospective pur- 
chaser if he wishes a survey being by mo- 
tion under this section. Walton v. Cagle, 
269 N.C. 177, 152 S.E.2d 312 (1967). 

SUBCHAPTER XIII PROVISIONAL REMEDIES, 

ARTICLE 34, 

Arrest and Bail. 

§ 1-409. Arrest only as herein prescribed. 
Cited in Brannon v Wood, 239 N. C. 

112, 79 S. E. (2d) 256 (1953); Reverie 
Lingerie, Inc. v. McCain, 258 N. C. 353, 
128 S. FE. (2d) 835 (1963). 

§ 1-410. In what cases arrest allowed. — The defendant may be ar- 
rested, as hereinafter prescribed, in the following cases: 

(1) In an action for the recovery of damages on a cause of action not arising 
out of contract where the action is for wilful, wanton, or malicious 
injury to person cr character or for wilfully, wantonly or maliciously 
injuring, taking, detaining, or converting real or personal property. 

(2) In an action for a fine or penalty, for seduction, for money received, for 
property embezzled or fraudulently misapplied by a public officer, at- 
torney, solicitor, or officer or agent of a corporation or banking as- 
sociation in the course of his employment, or by any factor, agent, 
broker or other person in a fiduciary capacity, or for any misconduct 
or neglect in office, or in a professional employment. 
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(3) In an action to recover the possession of personal property, unjustly de- 

tained, where all or any part of the property has been concealed, re- 

moved, or disposed of, so that it cannot be found or taken by the 
sheriff and with the intent that it should not be so found or taken, or 

with the intent to deprive the plaintiff of the benefit thereof. 

(4) When the defendant has been guilty of a fraud in contracting the debt 

or incurring the obligation for which the action is brought, in con- 

cealing or disposing of the property for the taking, detention or con- 

version of which the action is brought, or when the action is brought 

to recover damages for fraud or deceit. 

(5) When the defendant has removed, or disposed of his property, or is about 

to do so, with intent to defraud his creditors. The term “creditors” 

shall include, but not by way of limitation, a dependent spouse who 

claims alimony. The term “creditors” shall include, but not by way of 

limitation, a minor child entitled to an order for support. Cif 72, © 

Mimo Pero en. cool, s04+;.CG, -C. P..-3. 1493 1869-70, c. 79; 

Code, s:291; 1891, c. 541; Rev.,'s. 727; C. S., s. 768; 1943, c. 543; 

1S6tecee2< 19677671 W5255: 63 c.1153,'s. 4.) 

Editor’s Note.—The 1961 amendment, ef- 

fective Oct. 1, 1961, deleted from the end of 

this section the following: “No woman 

shall be arrested in any action except 

for a willful injury to person, character or 
property, and no person shall be arrested 

on Sunday.” 
The first 1967 amendment, effective Oct. 

1, 1967, added the second sentence in sub- 

division (5). 

The second 1967 amendment, effective 

Oct. 1, 1967, added the last sentence in sub- 

division (5). 
Effect on Right to Execution against 

Person. — An essential prerequisite to 

plaintiff's right to body execution is that, 

where there has not already been a lawful 

arrest under this section, the complaint or 

affidavit must allege such facts as would 

have justified an order for such arrest. 

Nunn v. Smith, 270 N.C. 374, 154 S.E.2d 

497 (1967). 
Execution against Person for Cause 

Specified in Subdivision (1).—If a judg- 

ment is rendered against a defendant for 

a cause of action specified in subdivision 

(1) of this section, § 1-311 authorizes an 

execution against the person of the judg- 

ment debtor after the return of an execu- 

tion against his property wholly or partly 

unsatisfied. Allred v. Graves, 261 N.C. 31, 

134 S.E.2d 186 (1964). 

Privilege against Self-Incrimination 

Inapplicable Where Remedy under This 

Section Relinquished.—In an action for 
malicious assault, if plaintiff seeks merely 

compensatory damages, and relinquishes 

all claim to punish defendants by punitive 
damages and to arrest them by virtue of 

subdivision (1) of this section and to is- 

sue an execution against their persons by 

virtue of the provisions of § 1-311, defen- 

dants’ claim of privilege against self-in- 
crimination does not apply. Allred v. 

Graves. 261 N.C. 31, 134 S.E.2d 186 (1964). 
Discharge of Insolvent Debtor.—The 

provisions of § 23-29 (2) are broad and 
strong, and plainly extend to and em- 

brace every person who may be arrested 

by virtue of an order of arrest issued pur- 

suant to the provisions of this section, 

and also extend to and embrace every 
person who has been seized by virtue of 

an execution against his person by au- 

thority of the provisions of § 1-311, Allred 

v. Graves, 261 N.C. 31, 134 S.E.2d 186 

(1964). 
Punitive Damages.—For acts under sub- 

division (1) of this section, when a cause 

ot action is properly alleged and proved 

and at least nominal damages are recov- 

ered by the plaintiff, a jury in its discretion 

can award punitive damages. Allred v. 

Graves, 261 N.C. 31, 134 S.E.2d 186 

(1964). 
Applied, as to subdivision (1), in Fd- 

wards vy. Jenkins, 247 N. C. 565, 101 S. E. 

(2d) 410 (1958). 

§ 1-412. Undertaking before order. 

Cited in Edwards v. Jenkins, 247 N. C. 

565, 101 S. E. (2d) 410 (1958). 

§ 1-417. Motion to vacate order; jury trial. 

Procuring Reduction of Bail Held to 

Constitute General Appearance.—When a 
consent order authorizing the reduction of 

bail, as authorized in this section, was 
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signed, defendants invoked the power of 
the court in their behalf and for their bene- 
fit, which constituted a general appearance 

GENERAL STATUTES OF NortH CAROLINA § 1-440.10 

the service ot process. Reverie Lingerie, 
Inc. ‘¥...McCain,, 258. N.C. 353,128 S..E. 
(2d) 835 (1963). 

and waived any defect in connection with 

§ 1-419. How defendant discharged. 
Applied in Fryar v. Gauldin, 259 N. C. 

391, 130 S. E. (2d) 689 (1963). 

§ 1-420. Defendant’s undert:king. 
Applied in Fryar v. Gauldin, 259 N. C. 

391,130 S E. (2d) 689 (1963). 

§ 1-436. Proceedings against bail by motion. 
Applied in Fryar v. Gauldin, 259 N. C. 

391, 130 S. E. (2d) 689 (1963). 

ARTICLE 35. 

Attachment. 

Part 1. General Provisions. 

§ 1-440.1. Nature of attachment. 
Cited in Murphy v. Murphy, 261 N.C. 

95, 134 S.E.2d 148 (1964). 

§ 1-440.2. Actions in which attachment may be had.—Attachment 
may be had in any action the purpose of which, in whole or in part, or in the 
alternative, is to secure a judgment for money, or in any action for alimony or for 
maintenance and support, or an action for the support of a minor child, but not in 
any other action. (1947, c. 693, s. 1; 1967, c. 1152, s. 4; 1153, s. 3.) 

Editor’s Note.— 

The first 1967 amendment, effective Oct. 
1, 1967, eliminated “by a wife” preceding 
“for alimony.” 

The second 1967 amendment, effective 
Oct. 1, 1967, inserted “or an action for 
the support of a minor child.” 

§ 1-440.3. Grounds for attachment. 
Service of Process.—A resident of the 

State who has departed with intent to de- 
fraud his creditors or to avoid service of 
process, or a resident who keeps himself 

concealed in the State with like intent, 
is amenable to service of process by publi- 
cation under § 1-98.2 (6). Harrison v. 

§ 1-440.7. Time within which 
publication may be had. 

Failure to Commence Service by Pub- 
lication within Thirty-One Days.—A de- 
fendant is entitled to have an attachment 
dissolved if plaintiff fails to commence 
service by publication within thirty-one 
days after the issuance of the order of at- 
tachment. Accident Indem. Ins. Co. v. 
Johnson, 261 N.C. 778, 136 S.E.2d 95 
(1964). 

Pattee. 

Hanvey, 265 “N.C: 1/243, 43 \S.bedes93 
(1965). 
Applied in Tyndall v. Tyndall, 270 N.C. 

106, 153 S.E.2d 819 (1967). 
Cited in Harrison v. Hanvey, 265 N.C. 

243, 143 S.E.2d 593 (1965). 

service of summons or service by 

Extension of Time.— 
The court has a right to extend the time 

for service by publication. Thrush v. 
Thrush, 246 N. C. 114, 97 S. E. (2d) 472 
(1957). 

Cited in Bright v. Williams, 245 N. C. 
648, 97 S. E. (2d) 247 (1957). 

Procedure to Secure Attachment. 

§ 1-440.10. Bond for attachment. 
Cross Reference.— 

See note to § 1-440.12. 
When Defendant May Proceed on Bond. 

—See note to § 1-440.45. 
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§ 1-440.11. Affidavit for attachment; amendment. 

I. IN GENERAL. 

Cross Reference.—See note to § 1-440.- 

12. 
Ill. AMENDMENT. 

Court Can Allow Amendment.— 

The court has discretionary power to 

a plaintiff to amend a defective 

affidavit upon which warrant of attach- 

ment was issued. Thrush v Thrush, 246 

N2:C. 114,.97S. E. (2d) 472, (1957). 

permit 

§ 1-440.12. Order of attachment; form and contents. 

A clerk’s ex parte order of attachment 

was properly issued under this section if 

plaintiff's verified complaint and bond tor 

attachment met the requirements of § 1- 

44011 and § 1-440.10 respectively. Arm- 

strong v. Aetna Ins. Co. 249 N. C. 352, 

106 S. E. (2d) 515 (1959). 

§ 1-440.14. Notice of issuance of order of attachment when no 

personal service. 

Late Filing of Newspaper’s Affidavit.— 

After the court acquires control of a debt 

by the garnishment order, objections that 

the affidavit of the newspaper showing the 

publication of the notice and the sheriff’s 

endorsement and return showing the levy 

in the garnishment proceeding were not 

timely filed as the law required, are not 

sufficient to justify a motion to dismiss. 

Ward v. Kolman Mfg. Co., 267 N.C. 131, 

148 S.E.2d 27 (1966). 

Part 3. Execution of Order of Attachment; Garnishment. 

§ 1-440.16. Sheriff’s return. 

Late Filing of Return.—After the court 

acquires control of a debt by the garnish- 

ment order, objections that the affidavit of 

the newspaper showing the publication of 

the notice and the sheriff’s endorsement 

and return showing the levy in the gar- 

nishment proceeding were not timely filed 

as the law required, are not sufficient to 

justify a motion to dismiss. Ward v. Kol- 

man Mfg. Co., 267 N.C. 131, 148 S.E.2d 

27 (1966). 

§ 1-440.21. Nature of garnishment. 

Proper Remedy to Reach Intangibles. 

—Garnishment is a proper ancillary rem- 

edy by which to discover intangible prop- 

erty rights and subject them to attach- 

ment. Ward v. Kolman Mfg. Co., 267 N.C. 

131, 148 S.E,.2d 27 (196*). 

Prerequisites for Jurisdiction over Debt. 

—In order to subject a debt to garnish- 

ment and to give the court jurisdiction to 

act with respect thereto, three things 

should occur: (a) The corporation who is 

the garnishee must have such a residence 

and agency within the State as renders it 

amenable to the process of the court; (b) 

the principal defendant, who is the plain- 

tiff’s debtor, must himself have the right 

to sue the garnishee, his debtor, in this 

State for the recovery of the debt; (c) it 

must appear that the situs of the debt is 

in this State. Ward v. Kolman Mfg. Co., 

967 N.C. 131, 148 S.F.2d 27 (1966). 

Findings that the garnishee was a do- 

1A—8 

mesticated corporation, that it owed a 

debt, evidenced by a note, to a foreign 

corporation, that the note was assignable 

to the stockholders of the foreign corpo- 

ration, that the foreign corporation owed a 

debt to plaintiff, that plaintiff, in his suit 

against the foreign corporation, duly gar- 

nished the debt and by amendment had the 

individual stockholders of the foreign cor- 

poration made parties, warrant the court in 

denying defendants’ motion to dismiss for 

want of jurisdiction. Ward v. Kolman Mfg. 

Co., 267 N.C. 131, 148 S.E.2d 27 (1966). 

Cross Action against Garnishee Not 

Permitted. — Defendant in an action on 

contract is not entitled to file a cross ac- 

tion on a separate contract against a party 

brought in by plaintiff solely for the pur- 

pose of garnishment. Kitchen Equip. Co. 

of Va., Inc. v. International Erectors, Tie:, 

268 N.C. 127, 150 S.E.2d 29 (1966). 
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Part 5. Miscellaneous Procedure Pending Final Judgment. 

§ 1-440.36. Dissolution of the order of attachment. 

Applied in Armstrong v. Aetna Ins. Co., 
249 NC, 352, 106 S. E. (2d) 515 (1959). 

Cited in Hill v. Dawson, 248 N. C. 95, 

102 S. E. (2d) 396 (1958); Godwin v. Vin- 
son, -254 N.C. 582,, 119 S. E. (2d) 61¢ 
(1961). 

§ 1-440 39. Discharge of attachment upon giving bond. 
Effect of Undertaking as Waiver or Es- 

toppel.— 
The filing of bond by a defendant to re- 

lease his property from an attachment 

does not bar defendant from challenging 

the validity of the attachment. Armstrong 
v Aetna Ins. Co., 249 N. C. 352, 106 S. E. 
(2d) 515 (1959). 

Cited in Godwin v. Vinson, 254 N. C. 
582, 119 S. EB. (2d) 616 (1961). 

Part 6. Procedure after Judgment. 

§ 1-440.45. When defendant prevails in principal action. 
When Detendant May Proceed on Bond. 

—If an order of attachment is dissolved, 

dismissed, or set aside by the court, or if 
the attachment plaintiff fails to obtain 

judgment against the attachment defend- 

ant. the attachment defendant may. with- 

out the necessity of showing malice or 

want of probable cause, proceed against 

the attachment plaintiff and his surety 

juintly or severally by independent action 

or motion in the cause, on the contractual 

ubligations of the attachment plaintiff and 

his surety embodied in the bond and the 

statute under which it is given. Brown 
v Guaranty Estates Corp 239 N C. 595, 
80 SE. (2d) 645 (1954); Godwin v. Vin- 
son. 72540 N. C. 582,119) oo) Ha (2d) m616 

(1961). 

§ 1-440.46. When plaintiff prevails in principal action. 
Cited in Hill v 

102 S. E. (2d) 396 (1958). 

Dawson, 248 N. C. 95, 

ARTICLE 36. 

Claim and Delivery. 

§ 1-472. Claim for delivery of personal property. 
Editor’s Note. — For note as to avail- 

ability of equitable replevin in North Caro- 

lina, see 33 N. C. Law Rev. 74-77. 
Plaintiff May Recover Both Possession 

of Property and Damages for Its Deten- 

tion.—In a proceeding for claim and de- 

livery of personal property a plaintiff ts 

entitled in a single action to recover both 

possession of the property and damages 

for its detention. Bowen v. King, 146 N. 
C. 385, 59 S. E. 1044 (1907); Mica Indus- 
tries, Inc. v. Penland, 249 N. C. 602, 107 
SHE aC2d)ei20) (1959): 

§ 1-473. Affidavit and requisites. 
Action Will Lie Where Property Seized 

under Execution against Third Person.— 
See note to § 1-472. 

Cited in Keith Tractor & Implement 

§ 1-475. Plaintiff's undertaking. 
Cited in Universal C. I. T. Credit Corp. 

v Saunders, 235 N. C. 369, 70 S. E. (2d) 

176 (1952); Moore v, Humphrey, 247 N. 

Action Will Lie against Officer Tak- 

ing Property under Execution against 
Third Person. — An action for claim and 
delivery of personal property can be main- 

tained by the owner against an officer tak- 
ing the same under an execution against 

a third person. Jones v. Ward, 77 N. C. 
337 (1877); Churchill v. Lee, 77 N. C. 341 
(1877); Mitchell v. Sims, 124 N. C. 411, 
32 S. E. 735 (1899); Mica Industries, Ine. 
v. Penland, 249 N. C. 602, 107 S. E. (2d) 
120 (1959). 

Co. v. McLamb, 252 N. C. 760, 114 S. E. 
(2d) 668 (1960); General Tire & Rubber 

Co. v. Distributors, Inc., 253 N. C. 459, 117 

S. E. (2d) 479 (1960). 

C. 423, 101 S. E. (2d) 460 (1958); Tillis v. 
Calvine Cotton Mills, Inc., 251 N. C. 359, 
111 S. E. (2d) 606 (1959). 

§ 1-478. Defendant’s undertaking for replevy.—At any time before 
the delivery of the property to the plaintiff, the defendant may, if he does not 
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except to the sureties of the plaintiff, require the return thereof, upon giving to 
the sheriff a written undertaking, payable to the plaintiff, executed by one or 
more sufficient sureties, to the effect that they are bound in double the value of 
the property, as stated in the affidavit of the plaintiff, for the delivery thereof to 
the plaintiff, with damages, not less than the difference in value of the property 
at the time of the execution of the undertaking and the value of the property at 
the time of its delivery to the plaintiff, together with damages for detention and 
the costs, if delivery can be had, and if delivery cannot be had, for the payment 
to him of such sum as may be recovered against the defendant for the value of 
the property at the time of the wrongful taking or detention, with interest there- 
on, as damages for such taking and detention, together with the costs of the action. 
If a return of the property is not so required, within three days after the taking 
and service of notice to the defendant, it must be delivered to the plaintiff, unless 
it 1s claimed by an interpleader. 

The defendant’s undertaking shall include liability for costs, as provided in 
this section, only where the undertaking is given in actions instituted in the 
superior court. (C. C. P., s. 181: Code, s. 326; 1885, c. 50, s. 2; Rev., s. 795; 
LD lately Gay MagsanoUen GO le CadO2.) 

Editor’s Note. — The 1961 amendment 

deleted the words “for its deterioration 

and detention” formerly appearing after 
the words “damages” in line seven and 
substituted in lieu thereof the words “not 

less than the difference in value of the 
property at the time of the execution of 

the undertaking and the value of the prop- 

erty at the time of its delivery to the 
plaintiff, together with damages for deten- 
tion.” 

Cited in Universal C. 1. T Credit Corp. 
v Saunders 235 N C 369. 70S E (2d) 
176 (1952); General Tire & Rubber Co. vy. 
Distributors, Ine., 251 N. C. 406, 111 S. 
E. (2d) 614 (1959). 

§ 1-482. Property claimed by third person; proceedings. 
Cross reference.— 

For requisites of affidavit, see § 1-473. 

ARTICLE 37. 

Injunction. 

§ 1-485. When temporary injunction issued. 

I. GENERAL CONSIDERATION. 

Discretion of Court.—It ordinarily lies 
in the sound discretion of the court to de- 
termine whether or not a temporary in- 
junction will be granted on hearing plead- 

ings and affidavits only In the exercise of 
such discretion the court should consider 
the inconvenience and damage to defend- 
ant as wel] as the benefit that wil] accrue 
to the plaintiff. Western Conference of 

Original Free Will Baptists of North Caro- 
lina v. Creech, 256 N. C. 128, 123 S. E. 

(2d) 619 (1962). 

The constitutionality of a statute or ordi- 
nance should not be decided in an inter- 
locutory ‘njunction on pleadings and an ex 

parte affidavit, but should be determined 
at the hearing on the merits, when all the 

facts can be shown. Schloss v. Jamison, 
258 N. C. 271, 128 S. E. (2d) 590 (1962). 

Findings and Proceedings Are Not Bind- 
ing at Trial on Merits...The findings of 
fact and other proceedings of the judge 

who hears the application for an interlocu- 
tory injunction are not binding on the par- 

ties at the trial on the merits. Indeed, 
these findings and proceedings are not 

proper matters for the consideration of the 

court or iury in passing on the issues de- 
terminable at the final hearing. Schloss v. 

Jamison, 258 N. C. 271, 128 S. E. (2d) 

590 (1962). 

Appeal..—_On appeal the Supreme Court 
is not bound by the findings or ruling of 
the court below in injunction cases, but 
may review the evidence on appeal. Even 

so, there is a presumption that the judg- 
ment entered below is correct, and the 

burden is upon appellant to assign and 

show error Western Conference of Orig- 

inal Free Will Baptists of North Carolina 

v. Creech, 256 N. C. 128, 123 S. E. (2d) 

619 (1962). 

Cited in Brown v. Williams, 242 N. C. 
648, 89 S. E. (2d) 260 (1955). 
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II. NATURE. 

The remedy authorized by this section is 
an ancillary one afforded by the courts of 

equity for the purpose of preserving the 

status quo pending the action. It will 

issue to prevent an injury being committed 

or seriously threatened. In addition, a 
mandatory injunction may be issued to 

restore the status wrongfully disturbed. 

Seaboard Air Line R. Co. v Atlantic Coast 
Linenket Co.) 2379Ne C188, 740 BE Sed) 
430 (1953). 

Purpose Is to Maintain Status Quo.—It 
is the purpose of a temporary injunction 
to maintain as nearly as possible the status 
quo. Western Conference of Original Free 

Will Baptists of North Carolina v. Creech, 
256 N. C. 128, 122 S. E. (2d) 619 (1962). 

III. GROUNDS OF RELIEF. 

A. Character of Relief in General. 

The grant of a preliminary mandatory 
injunction is within the prerogative juris- 

diction of courts of equity. Such prelim- 
inary injunctions are issued to preserve 

the status quo until upon final hearing 
the court may grant full relief, and are 
usually issued in cases where the defendant 

has proceeded knowingly in breach of con- 

tract or in willful disregard of an order 
of court. Seaboard Air Line R. Co. v. 
Atlantic Coast Line R. Co., 237 N. C. 88, 
74 S E. (2d) 430 (1953). 

Mandatory Injunction May Be Issued 
tor Protection of Easements and Proprie- 

tary Rights.—When it appears with rea- 
sonable certainty that the complainant is 

entitled to relief. the court will ordinarily 
issue the preliminary mandatory injunc- 

tion for the protection of easements and 

proprietary rights. In such case it is not 

necessary to await the final hearing If 
the asserted right is clear and its violation 

palpable, and the complainant has not 

slept on his rights, the writ will generally 

be issued without exclusive regard to the 

final determination of the merits, and the 

cefendant compelled to undo what he has 

done. Seaboard Air Line R. Co. v. Atlan- 

tic ‘Coast Line Ri Co. 2370N: C2788,5 74 

S. E (2d) 430 (1953). 
Mandatory Injunction Should Not Be 

{ssued Except in Case of Apparent Ne- 

cessity.—A preliminary mandatory injunc- 

tion on ex parte application should not 

be granted, except in case of apparent ne- 
cessity for the purpose of restoring the 

status quo pending the litigation. Sea- 

GENERAL, STATUTES OF NorTH CAROLINA § 1-486 

coard Air Line R. Co. v. Atlantic Coast 
Linen Re Connect eNe Cores anion Lae Cod) 
430 (1953). 

Injury Must Be Immediate, Pressing, 
Irreparable, and Clearly Established.— As 

a rule a mandatory order will not be made 
as a preliminary injunction, except where 

the injury is immediate, pressing. irrepar- 

able, and clearly established. Seaboard 
Air Line R. Co. v. Atlantic Coast Line R. 
Co.. 237 N C. 88, 74 8. E. (2d) 430 (1953). 

Mandatory Injunction Held Improvi- 
dently Granted.—See Seaboard Air Line 

R. Co. v. Atlantic Coast Line R. Co., 237 
N. C. 88, 74 S. E. (2d) 430 (1953). 

C. Application of Section. 

Injunction Subsidiary to Another Action 
or Special Proceeding.—A court of equity, 
cr a court in the exercise of its equity 

powers, may use the writ of injunction as 

a remedy subsidiary to and in aid of 
another action or special proceeding. How- 

ever, in such cases, in order to justify con- 

tinuing the writ until the final hearing, 

ordinarily it must be made to appear (1) 

that there is probable cause the plaintiff 
will be able to establish the asserted right, 
and (2) that there is a reasonable appre- 

hension of irreparable loss unless the tem- 
porary order of injunction remains in force, 

or that in the opinion of the court such in 

junctive relief appears to be reasonably 

necessary to protect the plaintiff's rights 

until the controversy can be determined. 

Edmonds v. Hall,236 N. C. 153, 72 S. E. 
(2d) 221 (1952). 

By subsidiary injunction proceedings a 

party to an action may be restrained from 

cummitting an act respecting the subject 

of the action which would render judgment 
therein ineffective. Edmonds v. Hail, 236 
NO G@15389 72 Si Be (ed)re2ta(1952N2 

When Temporary Injunction Granted.— 
Ordinarily a temporary injunction will be 
granted pending trial on the merits, (1) if 

there is probable cause for supposing that 

plaintiff will be able to sustain his primary 
equity, and (2) if there is reasonable ap- 
prehension of irreparable loss unless in- 

junctive relief be granted, or if in the 
court’s opinion it appears reasonably nec- 
essary to protect plaintiff's right until the 

controversy between him and defendant 

can be determined. Western Conference of 
Original Free Will Baptists of North Caro- 
lina v. Creech 256 N. C. 128, 123 S. E. 

(2d) 619 (1962). 

§ 1-486. When solvent defendant restrained. 
Weighing Relative Conveniences and 

Inconveniences to Parties——The hearing 

judge may issue an interlocutory injunc- 
tion upon the application of the plaintiff 
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in actual or constructive possession to en- 
join a trespass on land when the trespass 

would be continuous in nature and produce 

injury to the plaintiff during the litigation. 
But the rule that the judge will consider 
and weigh the relative conveniences and 

inconveniences to the parties in determin- 

ing the propriety of the injunction is oper- 

ative here. In consequence, an interlocu- 

§ 1-490. Not issued for longer 
Section Does Not Require Hearing 

within Twenty Days.—This section pre- 
scribes that a temporary restraining order 

issued without notice shall not be granted 
for a longer period than for twenty days, 

but it does not require a hearing within 
twenty days, and when a date fixed in the 

§ 1-492. Order to show cause. 
Injunction Based Solely upon Allega- 

tions of Complaint Held Improper. — Or- 
ders of injunction, entered on a hearing on 

notice to show cause under this section, 
are improper where the judge not only 

1967 CuMULATIVE SUPPLEMENT § 1-496 

tory injunction against a trespass should 
be refused where its issuance would confer 

little benefit on the plaintiff and cause 
great inconvenience to the defendant. 

Huskins v. Yancey Hospital, Inc., 238 N. 

G857,.%78 S., B. (2d)..116 (1958). 
Applied in Norman v. Williams, 241 N. 

C. 732, 86 S. E. (2d) 593 (1955). 

than twenty days without notice. 
order for the hearing is within the twenty- 
day period the fact that the hearing is 

postponed by the judge for good and 
sufficient reason does not require the dis- 
solution of the order. Owen v. Claude 
DeBruhl Agency, Inc., 241 N. C. 597, 86 

S.5. (2d)0i9% (1955), 

failed to find any facts on which to base 
the orders, but founded the orders solely 

upon the allegations of the complaint. 

Clinard v. Lambeth, 234 N. C. 410, 67 S. 
E. (2d) 452 (1951). 

§ 1-493. What judges have jurisdiction. 

Cited in Baker v. Varser, 239 N. C. 180, 

79 S. E. (2d) 757 (1954). 

§ 1-494. Before what judge returnable.—All restraining orders and in- 

junctions granted by any of the judges of the superior court shall be made re- 

turnable before the resident judge of the district, a special judge residing in the 

district, or any superior court judge assigned to hold court in the district where 

the civil action or special proceeding is pending, within twenty (20) days from 

date of order. If a judge before whom the matter is returned fails, for any reason, 

to hear the motion and application, on the date set or within ten (10) days there- 

after, any regular or special judge resident in, or assigned to hold the courts of, 

some adjoining district may hear and determine the said motion and application, 

after giving ten days’ notice to the parties interested in the application or mo- 

tion. This removal continues in force the motion and application theretofore 

granted till they can be heard and determined by the judge having jurisdiction. 

Mesure e200 s- 2. 18/9" Cc, 05,. Ss. Pig Tools Cole Code; S300} Rev., Ss. 

815 4C! Sis. 852% 1963, c: 1143.) 
Editor’s Note.—The 1963 amendment 

rewrote this section so as to permit re- 
straining orders and injunctions to be 

§ 1-496. Undertaking.—Upon granting a restraining order or an order 

for an injunction, the judge shall require as a condition precedent to the issuing 

thereof that the clerk shall take from the plaintiff a written undertaking, with 

sufficient sureties, to be justified before, and approved by, the clerk or judge, 

in an amount to be fixed by the judge, to the effect that the plaintiff will pay 

to the party enjoined such damages, not exceeding an amount to be specified, 

as he sustains by reason of the injunction, if the court finally decides that the 

plaintiff was not entitled to it. Provided, however, that in suits between spouses, 

relating to support, alimony, custody of children, separation, divorce from bed 

and board, and divorce absolute no bond or undertaking shall be required of the 

plaintiff spouse as a condition precedent to the issuing of a restraining order en- 

joining the defendant spouse from interfering with, threatening, or in any way 
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molesting the plaintiff spouse during pendency of the suit, until further order of 
the court. (C. C. P., s. 192; Code, s. 341; Rev., s. 817; C. S., s. 854; 1965, c. 104.) 

Editor’s Note.—The amendment 
added the last sentence. 

This section and § 1-497 are in pari 
materia and must be construed together. 
M. Blatt Co. v. Southwell, 259 N. C. 468, 

130 S E. (2d) 859 (1963). 

Recovery under § 1-497.—There can be 

1965 no recovery of damages under § 1-497, on 
a bond given in accordance with this sec- 
tion. unless and until the court finally de- 
cides that the plaintiff was not entitled to 
the restraining order or injunction. M. 
Blatt Co. v. Southwell, 259 N. C. 468, 130 
S. E. (2d) 859 (1963). 

§ 1-497. Damages on dissolution. 
This section and § 1-496 are in pari 

materia and must be construed together. 
M. Blatt Co. v. Southwell, 259 N. C. 468, 
130 S. E. (2d) 859 (1963). 

Court Must Decide Party Was Not En- 
titled to Injunction—There can be no re- 

covery of damages under this section on a 

bond given in accordance with § 1-496, un- 

less and until the court finally decides that 
the plaintiff was not entitled to the re- 

straining order or injunction. M. Blatt Co. 
v. Southwell, 259 N. C. 468, 130 S. E. (2d) 

859 (1963) 

Or Render Order the Equivalent There- 
of.—Absent an express decision that plain- 

tiff was not entitled to the temporary re- 

straining order, the question is whether the 

order reniered was the equivalent of such 

a decision. M. Blatt Co. v. Southwell, 259 

N. C. 468. 130 S. E. (2d) 859 (1963). 
Such as a Voluntary and Unconditional 

Dismissal by Plaintiff.—In an action in 

which the plaintiff has obtained a tempo- 

rary restraining order or injunction by giv- 

ing bond as required by § 1-496, the vol- 
untary and unconditional dismissal of the 

proceedings by the plaintiff is equivalent 
to a judicial determination that the pro- 

ceeding for an injunction was wrongful, 

since thereby the plaintiff is held to have 
contessed that he was not entitled to the 
equitable relief sought. M. Blatt Co. v. 
Southwell 259 N. C. 468, 130 S. E. (2d) 
859 (1963). 

Proof.—To sustain an action for dam- 
ages, it must be made to appear that such 
injunction was wrongful in its inception, 

or at least was continued owing to some 

wrong on the part of plaintiff. M. Blatt 
Co. v. Southwell, 259 N. C. 468, 130 S. E. 
(2d) 859 (1963). 
Burden.—The burden of proof was on 

defendant to show, as a prerequisite to his 

right to recover damages from plaintiff and 

its surety either that the court had finally 
decided plaintiff was not entitied to the 
temporary restraining order or that some- 
thing had occurred equivalent to such a de- 
cision. M Blatt Co. v. Southwell, 259 N. 
C. 468, 130 S. E. (2d) 859 (1963). 

Effect ot Injunction Rightfully Awarded 
but Properly Dissolved.—If an injunction 
is rightfully awarded, but afterwards prop- 
erly dissolved because of matters done or 
arising subsequent to its issuance, there 

can be no recovery of damages. M. Blatt 

Co. v. Southwell, 259 N. C. 468, 130 S. E. 
(2d) 859 (1963). 

Hence, a judgment of voluntary dismis- 
sal by agreement of the parties of an ac- 

tion in which a restraining order has been 
issued is not an adjudication that the re- 
straining order was improvidently or er- 
roneously issued. M. Blatt Co. v. South- 
well 259 N. C. 468, 130 S. E. (2d) 859 

(1963). 

Cited in Warner v. Gulf Oil Corp., 178 
F. Supp. 481 (1959). 

§ 1-498. Issued without notice; application to vacate. 
Applied in New Bern v. Walker, 255 N. 

C. 355, 121 S: E. (2d) 544 (1961). 

§ 1-500. Restraining orders and injunction in effect pending ap- 
peal; indemnifying bond. 

Discretion of Court, etc.— 
The dissolution of a restraining order 

is in the discretion of the trial judge. Such 
an order is not reviewable by the Supreme 

Court except in cases of abuse of discre- 
tion. Currin v. Smith, 270 N.C. 108, 153 
S.E.2d 821 (1967). 

Applied in Treasure City of Fayette- 
ville, Inc. -v. Clark, 261.N.C.. 130, 134 
S.E.2d 97 (1964); Clark’s Charlotte, Inc. 

v. Hunter, 261 N.C. 222, 134 S.E.2d 364 

(1964); Frosty Ice Cream, Inc. v. Hord, 
263 N.C. 43, 138 S.E.2d 816 (1964); High 
Point Surplus Co. v. Pleasants, 263 N.C. 
587, 139 S.E.2d 892 (1965); High Point 
Surplus Co. v. Pleasants, 264 N.C. 650, 
142 S.E.2d 697 (1965). 

Cited in G I Surplus Store, Inc. v. Hun- 
ter 257 N. C. 206, 128 S. E. (2d) 764 
(1962). 
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ARTICLE 38. 

Receivers. 

Part 1. Receivers Generally. 

§ 1-501. What judge appoints. 
Cited in East Carolina Lumber Co. v. 

West, 247 N. C. 699, 102 S. E. (2d) 248 
(1958); Dowd v. Charlotte Pipe & Foun- 

dryi.Co, 268 ,N:C..,101,..139, S E.3d 410 
(1964). 

§ 1-502. In what cases appointed. 

4. In cases provided in G. S. 1-507.1 a1.d in like cases, of the property within 
this State of foreign corporations. 

The provisions of G. S. 
may be, to receivers appointed hereunder 

1-507.1 through 1-507.11 are applicable, as near as 
(CAC Pate 215 a havoe/ a ee eco. 

1879, c. 63; 1881, c. 51; Code, s. 379; Rev., s. 847; C. S., s. 860; 1955, c. 1371, 
ae 

Editor’s Note.—The 1955 amendment, 
effective July 1, 1957, rewrote paragraph 

4 and the last unnumbered paragraph. 

Only the two rewritten paragraphs are set 

out 
Receivership is ordinarily ancillary to 

some equitable relief. Murphy v. Murphy, 

261 N.C. 95, 134 S.E.2d 148 (1964). 

Discretion, etc.— 
A receiver may be appointed pendente 

lite in the discretion of the court. Murphy 
v. Murphy, 261 N.C. 95, 134 §.E.2d 148 
(1964). 

A receiver will not, etc.— 
Receivership is a harsh remedy and will 

be granted only where there is no other 
safe or expedient remedy. Murphy v. 
Murphy, 261 N.C. 95, 134 S.E.2d 148 
(1964). 

Domestic Relations.—Receivers have 
been appointed in domestic relations cases 
to preserve specific property and to col- 

lect rents and income. Murphy v. Mur- 
phy. 261 N.C. 95, 134 S.E.2d 148 (1964). 

Applied in Nat. Surety Corp v Sharpe, 

236 N C. 35, 72S E. (2d) 109 (1952). 
Cited in York v. Cole 251 N. C. 344, 

112) SHE (2d) 4334 (1959); 

§ 1-503. Appointment refused on bond being given. 
Cited in York v. Cole, 251 N. C. 344, 

Titeoe Heed) 3a40(01959)2 

§ 1-505. Sale of property in hands of receiver.—The resident judge 
or the judge assigned to hold any of the courts in any judicial district of North 
Carolina shall have power and authority to order a sale of any property, real or 
personal, in the hands of a receiver duly and regularly appointed by the superior 

court of North Carolina upon such terms as appear to be to the best interests of 
the creditors affected by said receivership. The procedure for such sales shall 

be as provided in article 29A of chapter 1 of the General Statutes. (1931, ¢. 
Wo7e) 8 1949 719° 5. 22°1955, ‘¢., 399+! 12) 

Editor’s Note.— 
The 1955 amendment eliminated from 

the beginning of the second sentence “Ex- 
cept as provided in G. S. § 1-506” 

Sale of Property in Hands of Receiver 
Appointed to Enforce Payment of Ali- 
mony. — In a wife’s action for alimony 

without divorce, a receiver appointed 

therein to take possession of the husband’s 

property within the State may collect the 
income from the husband’s realty for the 
purpose of paying alimony awarded the 
wife in the action and may sell the hus- 
band’s real estate if necessary to pay the 

alimony decreed. Lambeth v. Lambeth, 
249 N. C. 315, 106 S. E. (2d) 491 (1959). 

A judge of the superior court has the 
power to order the sale of a defendant 
husband’s non-income-producing real es- 

tate for the purpose of investing the pro- 
ceeds in legal investments as provided in 
article 6 of chapter 53, so as to produce an 

income sufficient to enable a receiver ap- 

pointed to enforce payment of alimony de- 
creed to pay the expenses of the receiver- 
ship and alimony awarded the plaintiff 
wife. Lambeth v. Lambeth, 249 N. C. 315, 
106 S. E. (2d) 491 (1959). 

§ 1-506: Repealed by Session Laws 1955, c. 399, s. 2. 
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Part 2. Receivers of Corporations. 

§ 1-507.1. Appointment and removal.—When a corporation becomes 
insolvent or suspends its ordinary business for want of funds, or is in imminent 
danger ot insolvency, or has forfeited its corporate right, or its corporate exist- 
ence has expired by limitation, a receiver may be appointed by the court under 
the same regulations that are provided by law for the appointment of receivers 
in other cases; and the court may remove a receiver or trustee and appoint an- 
other in his place, or fill any vacancy. 
ceivers or trustees is valid if performed by a majority of them. 

Everything required to be done by re- 
(Code, s. 668; 

1901 ;,C.2ts62-73 479 Revgessa 121912235 Casi sm Z0S sal O55 4cad3/ | smce) 
Editor’s Note. — Session Laws 1955. c. 

1371, s. 2, effective July 1, 1957, transferred 
former G S 55-147 through 55-157 to ap- 
pear as this and the ten following sections. 

For article on corporate receivership in 

North Carolina, see 32 N. C. Law Rev. 
149. 

Broad Powers Conferred.—This part 
is so broad and comprehensive in its pro- 

visions regarding the appointment of re- 

ceivers that it is not necessary to refer to 

the general power of a court of equity in 
such cases. Summit Silk Co. v. Kinston 
Spimnings Conml ote NeGar42 17 Om Seer es20 
(1911). 

Section Does Not Limit Power of 
Court.—The power of the court to ap- 
point a receiver in proper cases is not 
limited by this section or § 1-502. Sinclair 

vy. Moore Cent: R. R., 228 N.C. 389, 45 
S.Hi2d%555. (1947)% 

Nature of Receivership—Upon the in- 
solvency of a corporation and the appoint- 
ment of a receiver under the provisions of 
this section, the receiver represents the 

creditors as well as the owners, excluding 

the general creditors from taking any 

separate or effective steps on their ac- 

count in furtherance of their claims; and 
the proceeding for the receivership is in 
the nature of a judicial process by which 

the rights of the general creditors are 

fastened upon the property. Observer Co. 
vi Little, 176, N.C. 42.94 SB koe (19175, 

Discretion of Court.—The selection of 
a receiver for an insolvent corporation is 

a matter largely in the discretion of the 
trial judge, and will not generally be re- 

viewed unless this discretionary power has 

been greatly abused; and though the 

practice of appointing the plaintiff’s at- 

torney as receiver is not commended, he 

will not be removed, as a matter of law, 
on appeal, though, like any other receiver, 

he may be removed upon application to 

the proper judge of the superior court. 

Mitchell v. Aulander Realty Co., 169 N.C. 
516, 86 S.E. 358 (1915). See Fisher v. 
Southern Loan & Trust Co., 138 N.C. 90, 
50 S.E. 592 (1905). 

Effect of Appointment.—The appoint- 
ment of a receiver, who is directed to 
take control of all the property of a com- 
pany, and to assume entire management 
of its affairs, has the effect of suspending 

all the officers of the company; and they 
cannot interfere with the business of the 
company, and are entitled to no salaries 

during the continuance of the receivership. 
Lenoir v. Linville Improvement Co., 126 
N.C. 922, 36 S.E. 185 (1900). 

Title of Receiver Relates Back.—The 
title of the receiver on his appointment 

dates back to the time of granting the 
order, even though certain preliminary 

conditions must first be performed and the 
receiver remains out of possession pend- 

ing such performance. Worth v. Bank of 
New Hanover, 122 N.C. 397, 29 S.E. 775 
(1898); Pelletier v. Greenville Lumber 
Co., 123 N.C. 596, 31 S.E. 855 (1898); Bat- 
tery Park Bank vy. Western Carolina Bank, 
127 NC. 432, 37 S.E. 461 (1900); Bisher 
vy. Western Carolina Bank, 132 N.C: 769, 
44 S.E. 601 (1903). 

Continuance of MReceivership—A_ re- 
ceivership continues as long as the court 
may think it necessary to the performance 

of the duties pertaining thereto. Young v. 
Rollings, 90 N.C. 125 (1884). 

Officers’ Duty When Receiver Ap- 
pointed.—An order appointing a receiver 
of a defunct corporation with power to re- 

ceive into possession all the effects of the 

company, and with the usual rights and 

powers of receivers, involves the correla- 

tive duty of delivering the funds to him 
by the late officers of the company in 

whose hands the funds are, although this 
is not expressly required in the decretal 
order. Young v. Rollings, 90 N.C. 125 
(1884). 

Valid Liens Not Divested.—The title of 
a receiver relates only to the time of his 
appointment, and valid liens existing at 
that time are not divested. Battery Park 
Bank v. Western Carolina Bank, 127 N.C. 

432, 37 S.E. 461 (1900); Roberts v. Bowen 
Mig.) Gosni68) NiCweresses G45. (1975): 
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Where Assignee Appointed Receiver.— 

One to whom an insolvent bank made 
an assignment of its assets, and who on 
the same day, and at the suit of creditors, 

was appointed receiver, held the assets 
after such adjudication, not by virtue of 

the deed of assignment, but as an officer 
of the court appointed to settle and wind 
up the affairs of such insolvent bank. 

Davis v. Industrial Mfg. Co. 114 N.C. 
321, 19 S.F. 371 (1894). 

Receiver Appointed after Reorganiza- 

tion.— The organization of a new corpora- 

tion at once dissolves the old one, and if 

there are creditors of the dissolved cor- 
poration they may cause the property of 
the defunct corporation to be applied to 
their debts by means of a receiver. Mar- 
shall v. Western, N.C. R.R., 92 N.C. 322 

(1885). 
Dissolution of De Facto Corporation.— 

Assuming that a bank which had never 
been duly incorporated had a corporate 

existence as to those who bona fide dealt 

with it is as corporation, a receiver should 

be appointed to take charge of and pre- 
serve its effects, where it has voluntarily 

dissolved, and no one claims to own its 

stock, and all its supposed officers dis- 

claim their offices. Dobson v. Simonton, 

78 N.C. 63 (1878). 

Fraudulent Disposal of Property.—lf, 

during the existence of a corporation, its 

officers fraudulently or unlawfully  dis- 
posed of any of its property, the creditors 
are entitled to have a receiver appointed 

to sue for and recover it. Latta v. Catawba 
Elec. Co., 146 N.C. 285, 59 S.E. 1028 
(1907). 

Cessation of Business—Where a corpo- 
ration had ceased operation, a stockholder 

had the right to maintain an action for 
the appointment of a receiver, although 
the corporation had not been dissolved in 

accordance with the provisions of the stat- 
ute. Greenleaf v. Land & Lumber Co., 146 

N.C. 505, 60 S.E. 424 (1908). 
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When Receiver Unnecessary.—It is un- 
necessary to have a receiver appointed in 
order for the assignee of a judgment cred- 
itor, and those beneficially interested, to 
maintain an action against officers and 
stockholders for misapplication of funds in 
distribution among the shareholders as 
dividends. Chatham v. Mecklenburg Realty 
Co., 180 N.C. 500, 105 S.E. 329 (1920). 
Remedy Not Available in Federal 

Courts.—This section does not confer up- 

on a stockholder or a creditor a substan- 
tive right, but merely gives a new remedy, 

and such remedy is not available in the 

federal courts. See & Depew v. Fisheries 
Prods. Co., 9 F.2d 235 (1925). 
Adjudication of Bankruptcy during In- 

solvency Proceedings.—_Proceedings 
against an insolvent corporation under this 

section do not preclude creditors from peti- 
tioning to have the corporation adjudged 

a bankrupt, notwithstanding the action of 

the State courts. In re McKinnon Co., 
237 Fed. 869 (1916). 

Statutes Applicable to Receiver Ap- 
pointed under Code of Civil] Procedure.— 
Under G. S. 1-502, the statutes embodied 
in this Part are “applicable, as near as 

may be,” to a receiver appointed under the 

Code of Civil Procedure. National Surety 
Gorpiy. obarpe,, 360 N. Coss te. Ee 
(2d) 109 (1952). 

Order Made without Specific Findings 

of Fact or Request Therefor.—Where an 
order appointing receivers is made with- 

out specific findings of fact and without 
any request for findings, it will be pre- 

sumed that the judge accepted as true for 

the purposes of the order the facts alleged 

in the complaint, used as an application for 

receivership. Royall v. Carr Lumber Co. 

248 N. C. 735, 105 S. E. (2d) 65 (1958). 

Cited in Savannah Sugar Refining Co. 

v. Royal Crown Bottling Co. of Wilming- 

ton, Inc., 259 N. C. 103, 130 S. E. (2d) 

33 (1963). 

§ 1-507.2. Powers and bond.—The receiver has power and authority to— 

1. Demand, sue for, collect, receive and take into his possession all the goods 

and chattels, rights and credits, moneys and effects, lands and tenements, books, 

papers, choses in action, bills, notes, and property of every description of the 

corporation. 

2. Foreclose mortgages, deeds of trust, and other liens executed to the cor- 

poration. 

3. Institute suits for the recovery of any estate, property, damages, or de- 

mands existing in favor of the corporat 
him, be substituted as party plaintiff in t 

ion, and he shall, upon application by 

he place of the corporation in any suit 

or proceeding penting at the time of his appointment. 

4 Sell, convey, and assign all of the said estate, rights, and interest. 
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5. Appoint agents under him. 
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6. Examine persons and papers, and pass on claims as elsewhere provided in 

this part. 
7. Do all other acts which might be done by the corporation, if in being, that 

are necessary for the final settlement of 1ts unfinished business. 
The powers ot the receiver may be continued as long as the court thinks neces- 

sary, and the receiver shall hold and dispose of the proceeds of all sales of prop- 

erty under the direction of the court, and, before acting, must enter into such 

bond and comply with such terms as the court prescribes. (Code, s. 668; 1901, 

C2. 58.74) R4 VM Rey)? Sere 22261 23 1 OSs. 1209 e1055 10 eror leeaiae) 

Appointment of Receiver Does Not Sus- 
pend Running of Limitations. — When a 

statute of limitations has begun to run, 

no subsequent disability will stop it, and 

ordinarily the mere appointment of a re- 

ceiver will not toll the statute unless the 

circumstances are such that such appcint- 

ment precludes the institution of suit. 

Thus, when a receiver has full authority 
to institute suit. as in the instant case, his 

appointment will not suspend the running 
of limitations under § 1-40. Nicholas v. 

Salisbury Hardware & Furniture Co., 

248 N. C. 462, 103 S E. (2d) 837 (1958) 
Directors Superseded._Appointment of 

receivers of a corporation on a creditors’ 

bill supersedes the power of the directors 
to carry on the business of the corporation, 
and the receivers take possession of the 

corporation until further order of the 

court. See & Depew v. Fisheries Prods. 

Connos heed se3 5m (L925). 
Power of Receiver to Bring All Actions. 

—The receiver represents and, in a cer- 

tain sense, succeeds to the rights of the 

corporation. There is no valid reason why 

he may not, representing the corporation 

and its creditors, bring any and all actions 

in respect to its assets, or rights of action, 
which it or its creditors could have 
brought. Smathers v. Western Carolina 
Bank 35 (N.€.c410.747 ao. 8 6935 (1902): 

All Rights May Be Adjusted.—In a suit 
by the receivers of a bank may be adjudi- 

cated all the rights of the bank, its credi- 
tors, and the defendant debtor, both legal 

and equitable, pertaining to the matters 

set out in the pleadings, and such judg- 
ment may be entered as will enforce the 
rights of the general creditors and also 

protect any equities that the defendant 

may be entitled to. Smathers v. Western 
Carolina Bank, 135 N.C. 410, 47 S.E. 893 
(1904). See Gray v. Lewis, 94 N.C. 392 

(1886); Davis v. Industrial Mfg. Co., 114 

N.C. ‘321, 19°°S.E. 871, 23 L.R.Ay 322 
(1894). 
The receiver may sue either in his own 

name or that of the corporation. In which- 
ever name he may elect to bring the ac- 

tion, it is essentially a suit by the corpo- 

ration, prosecuted by order of the court, 
for the collection of the assets. Gray v. 
Lewis, 94 N.C. 392 (1886); Davis v. In- 
dustrial Mig-Co., "114 "NiCr. 321)" 19 "5. E 
371, 23 L.R.A. 322 (1894); Smathers v. 

Western Carolina Bank, 135 N.C. 410, 47 

S.E. 893 (1904). 
Receiver May Plead Usury.—The plea 

of usury may be made by the receiver of 
an insolvent corporation against which a 
usurious contract is sought to be enforced. 

Riley v. Sears, 154 N.C. 509, 70 S.E. 997 

(1911). 
Valid Existing Liens Protected.—The 

title of a receiver of a private corporation 
to the corporate property relates back only 

to the time of his appointment, and it can- 
not divest the property of valid liens ex- 
isting at that time. Roberts v. Bowen 
Mfg. Co., 169 N.C. 27, 85 S.E. 45 (1915). 

Receiver Has No Extraterritorial Power. 
—A receiver, appointed in a stockholder’s 

action to sequester assets of the corpora- 
tion against mismanagement of its officers 

and directors, has no extraterritorial power. 

See & Depew v. Fisheries Prods. Co., 9 
F.2d 235 (1925). 

Priority between Receivers.—One re- 
ceiver has no priority over another re- 
ceiver previously appointed in another dis- 
trict on a creditors’ bill. See & Depew v. 
Fisheries Prods. Co., 9 F.2d 235 (1925). 
Power after Charter Has Expired—A 

receiver, appointed under § 1-507.1 to wind 

up the affairs of a corporation, can pro- 

ceed to collect the assets and to prosecute 

and defend suits, after the corporation has 

ceased to exist by the expiration of its 

charter. Asheville Div. v. Aston, 92 N.C. 
579 (1885). 

Effect of Judgment against Corporation. 
—Judgments against a corporation ren- 

dered upon process issued after it ceased 
to exist are of no validity; and the same 
may be impeached by a party interested in 
the administration of its assets. Dobson 
v. Simonton, 86 N.C. 492 (1882). 

Conveyances.—While subdivision 4 em- 
powers receivers to convey the estate, the 
receiver of a corporation may not ordina- 

rily dispose of a substantial part of the 
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assets entrusted to him without authority 
of court, and sales are subject to confirma- 
tion unless authority to convey on specified 
terms is expressly given. Harrison v. 
Brown, 222 N.C. 610, 24 S.E.2d 470 (1943). 

Deed Held Sufficient to Pass Title.— 

Where, under a court order, the receiver of 
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an insolvent bank had conveyed lands ac- 
cording to the terms of a deed of trust by 

which the bank held the land, applying this 

and § 1-507.3 the deed was sufficient in 

law to pass title. Wachovia Bank & Trust 

Co. v. Hudson, 200 N.C. 688, 158 S.E. 244 

(1931). 

§ 1-507.3. Title and inveatory—All of the real and personal property 

of an insolvent corporation, wheresoever situated, and all its franchises, rights, 

privileges and effects, upon the appointment of a receiver, forthwith vest in him, 

and the corporation is divested of the title thereto. Within thirty days after his 

appointment he shall lay before the court a full and complete inventory of all 

estate, property, and effects of the corporation, its nature and probable value, 

and an account of all debts due from and to it, as nearly as the same can be as- 

certained. and shall make a report of his proceedings to the superior court at 

such times as the court may direct during the continuance of the trust. (1901, 

c. 2, ss. 75, 80; Rev., ss. 1224, 1225; C. S., s. 1210; 1945, c. 635; 1955, c. 1371, 

SitZs} 
Prior Liens Not Divested.—In the very 

nature of things, the receiver takes the 

property of the insolvent debtor subject to 

the mortgages, judgments, and other liens 

existing at the time of his appointment. 

This rule is recognized and enforced when 

the court permits a receiver to sell en- 

cumbered property free from liens, and 

transfers the liens to the proceeds of sale 

under G. S. 1-507.8. Nationa] Surety Corp. 

v. Sharpe, 236 N. Cs5n Te Ou taed) 109 

(1952). 
The appointment of a receiver does not 

divest the property of prior existing liens, 

but the court, through its receiver, re- 

ceives such property impressed with all 

existing rights and equities, and the rela- 

tive ranks of claims and standing of liens 

remain unaffected by the receivership. 

Pelletier v. Greenville Lumber Co., 123 

N.C. 596, 31 S.E. 855 (1898); Battery 

Park Bank v. Western Carolina Bank, 127 

N.C. 432, 37 S.E. 461 (1900); Fisher v. 

Western Carolina Bank, 132 N.C. 769, 44 

S.E. 601 (1903); Garrison v. Vermont 

Mills, 154 N.C. 1, 69 S.E. 743 (1910); 

Witherell v. Murphy, 154 N.C. 82, 69 S.E. 

748 (1910). 

Insurance Policies Not Forfeited—The 

vesting of the property of a corporation in 

the receiver under this section does not 

constitute such a change in the “interest, 

title or possession” of the property as to 

forfeit insurance policies on the property. 

Southern Pants Co. v. Rochester German 

Ins. Co., 159 N.C. 78, 74 S.E. 812 (1912). 

Effect of Subsequent Judgments.—The 

title to the property of a corporation vests 

in the receiver at the time he was duly 

appointed by the court, from which time 

the corporation is divested thereof, and a 

judgment against the corporation entered 

thereafter, but before the docketing of 

the order or the qualifying of the re- 

ceiver thereunder, can acquire no lien in 

favor of the judgment creditor. Odell 

Hardware Co. v. Holt-Morgan Mills, 173 

N.C. 308, 92 S.E. 8 (1917). 
A judgment rendered against a corpo- 

ration does not relate back, by implication 

of law, to the beginning of the term, so 

as to create a lien on the corporate prop- 

erty as against the vesting of the title in 

a receiver who had in the meanwhile been 

appointed. Odell Hardware Co. v. Holt- 

Morgan Mills, 173 N.C, 308, 92 Sib 

8 (1917). 
Where a creditor held an unsecured 

claim against an insolvent partner- 

ship at the time of the appointment of the 

receiver, and subsequent to that event re- 

duced such claim to judgment in an in- 

dependent action against the partners, the 

creditor did not acquire any lien under the 

judgment on any of the property owned 

by the defendants as partners, because 

under this section such property vested in 

the receiver prior to the rendition of the 

judgment. National Surety Corp. v. 

Sharpe, 236 N. C. 35, 72 S. E. (2d) 109 

(1952). 

Effect of Unrecorded Conditional Sale 

Contract.—A receiver has the power of 

creditors armed with process to disregard 

or avoid the unrecorded condition in a con- 

tract of conditional sale. Observer Co. v. 

Little, 175 N.C. 42, 94 S.E. 526 (1917). 

Where Receiver Refuses to Bring Ac- 

tion.—In an action brought by creditors, 

depositors or stockholders to recover as- 

sets belonging to the corporation, the title 

to which has vested in the receiver, upon 

his refusal to bring the action the receiver 

may properly be made a defendant, to the 
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end that the recovery may be subject to 
orders and decrees by the court, in the 
judgment as to its application to the claims 

GENERAL STATUTES OF NortH CAROLINA § 1-507.6 

of creditors and depositors, or to its distri- 
bution among stockholders. Douglass v. 
Dawson, 190 N.C. 458, 130 S.E. 195 (1925). 

§ 1-507.4. Foreclosure by receivers and trustees of corporate 
mortgagees or grantees.— Where rea] estate has been conveyed by mortgage 
deed, or deed of trust to any corporation in this State authorized to accept such 
conveyance for the purpose of securing the notes or bonds of the grantor, and 
such corporation thereafter shall be placed in the hands of a receiver or trustee in 
properly instituted court proceedings, then such receiver or trustee under and 
pursuant to the orders and the decrees of the said court or other court of com- 
petent jurisdiction may sell such cea] property pursuant to the orders and the 
decrees of the said court or may foreclose and sell such real property as pro- 
vided in such mortgage deed, or deed of trust, pursuant to the orders and de- 
crees of such court. 

All such sales shall be made as directed by the court in the cause in which 
said receiver is appointed or the said trustee elected, and for the satisfaction 
and settlement of such notes and bonds secured by such mortgage deed or deed 
of trust or in such other actions for the sales of the said real property as the 
said receiver or trustee may institute and all pursuant to the orders and decrees 
of the court having jurisdiction therein. 

All sales of real property made prior to April 10, 1931 by such receiver or 
trustee of and pursuant to the orders of the courts of competent jurisdiction in 
such cases, are hereby validated. (1931, c. 265; 1955, c. 1371, s. 2.) 

§ 1-507.5. May send for persons and papers; penalty for refusing 
to answer.—The receiver has power to send for persons and papers, to examine 
any persons, including the creditors, claimants, president, directors, and other 
officers and agents of the corporation, on oath or affirmation (which oath or 

affirmation the receiver may administer), respecting its affairs and transactions 
and its estate, money, goods, chattels, credits, notes, bills, choses in action, real 
and personal estate and effects of every kind; and also respecting its debts, ob- 
ligations, contracts, and liabilities, and the claims against it; and if any person 

refuses to be sworn or affirmed, or to make answers to such questions as may 
be put to him, or refuses to declare the whole truth touching the subject matter 
of the examination, the court may, on report of the receiver, commit such per- 
one a contempt. (1901) e; 12's" 78* Revits? 12274 CiS) saz bal oo 

prs 2°) 

§ 1-507.6. Proof of claims; time limit.—AIl claims against an insolvent 
corporation must be presented to the receiver in writing; and the claimant, if 
required, shall submit himself to such examination in relation to the claim as 
the receiver directs, and shall produce such books and papers relating to the 
claim as shall be required. The receiver has power to examine under oath or 
affirmation all witnesses produced before him touching the claim, and shall pass 
upon and allow or disallow the claims or any part thereof, and notify the claim- 
ants of his determination. The court may limit the time within which creditors 
may present and prove to the receiver their respective claims against the cor- 
poration, and may bar all creditors and claimants failing to do so within the 
time limited from participating in the distribution of the assets of the corpora- 
tion. The court may also prescribe what notice, by publication or otherwise, 
must be given to creditors of such limitation of time. (1901, c. 2, ss. 81, 82; 
Rhevsso 2eeg lena, Cro. Sul Zico 55 Galo) eae 
Duty of Court.—The court in control of creditors of such limitation of time by 

a receivership should fix the time in which 
any and all claims against the estate of 

the insolvent debtor are to be presented to 

the receiver, give appropriate notice to 

publication or otherwise, and postpone any 

order of distribution until an opportunity 
has been afforded for the determination of 
the status of all claims and their order of 
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priority. National Surety Corp. v. Sharpe, 
232 N. C. 98, 59 S. BE. (2d) 593 (1950). 

Power of Receiver. — To enable the re- 
ceiver to decide whether the claims are 

just, the law confers upon him plenary 
power to examine the claimants and wit- 
nesses touching the claims, and to require 

the production of relevant books and 
papers. National Surety Corp. v. Sharpe, 
232 N C. 98, 59 S. E. (2d) 593 (1950). 

Creditors must file and prove their 
claims, when the court so directs, or be 
barred. Brewer v. Elks, 260 N.C. 470, 133 
S.E.2d 159 (1963). 
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the filing of claims subsequent to the time 
fixed after the appointment of the receiver. 
Odell Hardware Co. v. Holt-Morgan Mills, 
173 N.C. 308, 92 S.E. 8 (1917). 
Assignment Subject to Set-Off.—After 

the appointment of a receiver for a bank a 
creditor may assign his claim, but such 
assignment is subject to the receiver’s 
right to set off claims the bank may have 
against the creditor, and if the assignee of 
a claim is himself a debtor of the bank he 
cannot use the assigned claim as a set- 
off. Davis v. Industrial Mfg. Co., 114 N.C. 
321, 19 S.E. 371 (1894). 

But Court May Extend Time for Filing. 
—The court has the discretion to permit 

§ 1-507.7. Report on claims to court; exceptions and jury trial.—It 
is the duty of the receiver to report to the term of the superior court subsequent 
to a finding by him as to any claim against the corporation, and exceptions there- 
to may be filed by any person interested, within ten days after notice of the find- 
ing by the receiver, and not later than within the first three days of the said 
term; and, if, on an exception so filed, a jury trial is demanded, it is the duty of 
the court to prepare a proper issue and submit it to a jury; and if the demand is 
not made in the exceptions to the report the right to a jury trial is waived. The 
judge may, in his discretion, extend the time for filing such exceptions. Pro- 
vided, that no court shall issue any order of distribution or order of discharge 
of a receiver until said receiver has proved to the satisfaction of the court that 
written notice has been mailed to the last known address of every claimant who 
has properly filed claim with the receiver, to the effect that such orders will be 
applied for at a certain time and place therein set forth and by producing a re- 
ceipt issued by the United States post office, showing that such notice has been 
mailed to each of such claimant’s last known address at least twenty days prior to 
the time set for hearing and passing upon such application to the court for said 
orders of distribution and/or disciiarge. (L90 Ts cb2:4seB3lsRev.useled0eGaSe 
Bede ikgyal G4 pce 289211955: 7037 19:s.)2.) 
The term “any person interested” un- 

doubtedly includes a claimant who wishes 

to resist a finding by the receiver adjudg- 

ing his claim to be invalid, or of less dig- 
nity than that alleged by him. Moreover a 

creditor, who has a valid claim, is cer- 
tainly a “person interested” for the pur- 

pose of opposing a report of the receiver 

allowing the validity or priority of other 
asserted claims, whose payment will ex- 

haust or reduce the receivership assets 

otherwise available for the satisfaction of 

his claim. National Surety Corp v. Sharpe, 
232 N C. 98, 59 S. E. (2d) 593 (1950). 

Partner as “Interested Person.”—A part- 
ner individually liable for partnership debts, 
if the partnership assets are insufficient to 
discharge a claim, is unquestionably an 

“interested person” who may challenge 
the validity of an asserted partnership ob- 
ligation. Brewer v. Elks, 260 N.C. 470, 
133 S.E.2d 159 (1963). 

The power to extend time for filing ex- 
ceptions to receiver’s report is expressly 

given by this section. Benson v. Roberson, 
226 N.C. 103, 36 S.E.2d 729 (1946). 

Exceptions Not Filed within Time Pre- 

scribed. Exceptions filed and made a part 
of the record are not void as a matter of 

law because not filed within the first three 

days of the term of court commencing next 
after the filing of the receiver’s report, in 
the absence of motion to strike or order to 

that effect, and a judgment entered on the 

ground that such exceptions were not be- 

fore the court for consideration will be re- 

manded. Benson v. Roberson, 226 N.C. 

103, 36 S.E.2d 729 (1946). 
Where objections were filed by a creditor 

of a corporation in the hands of a receiver 
to an order allowing a claim against such 
corporation, which order adjudicated ma- 

terial and controverted issues of fact with- 
out consent, evidence or findings, it was 
held error to deny a motion to set aside 

the allowance of such claim and refuse to 
grant a hearing on such objections alleging 

facts which if true would constitute a valid 
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defense to such claim. Peoples Bank & 

Trust Co. v. Tar River Lumber Co., 224 

N.C. 432, 31 S.E.2d 353 (1944). See also, 

Peoples Bank & Trust Co. v. Tar River 

Lumber Co., 224 N.C. 153, 29 S.E.2d 348 

(1944). 
Validity of claim must be determined by 

court. Brewer v. Elks, 260 N.C. 470, 133 

S.E.2d 159 (1963). 

Adjudging Claim Preferred without No- 

tice to Other Claimants.—An order of the 

superior court adjudging that the claim of 
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pay such claim, made without notice, 

either actual or constructive, to other 

claimants, is contrary to the established 

rules of practice and procedure in receiver- 

ship proceedings. National Surety Corp. 

v. Sharpe, 232 N. C. 98, 59 S. E. (2d) 593 

(1950). 
Establishment of Claim Where Jury 

Trial Waived. — National Surety Corp. v. 

Sharpe, 236 N. C. 35, 72 S. E. (2d) 109 
(1952). 

Cited in Webb v. Gaskins, 255 N. C. 281, 

a particular creditor constituted a pre- 1215. E. (2d) 564 (1961). 

ferred claim and ordering the receiver to 

§ 1-507.8. Property sold pending litigation.—When the property of an 

insolvent corporation 1s at the time of the appointment of a receiver encumbered 

with mortgages or other liens, the legality of which is brought in question, and 

the property is of a character materially to deteriorate in value pending the liti- 

gation, the court may order the receiver to sell the same, clear of encumbrance, 

at public or private sale, for the best price that can be obtained, and pay the 

money into the court, there to remain subject to the same liens and equities of 

all parties in interest as was the property before sale, to be disposed of as the 

court directs. And the receiver or receivers making such sale is hereby author- 

ized and directed to report to the resident judge of the district or to the judge 

holding the courts of the district in which the property is sold, the said sale for 

confirmation, the said report to be made to the said judge in any county in which 

he may be at the time; but before acting upon said report, the said receiver or 

receivers shall publish in some newspaper published in the county or in some 

newspaper of general circulation in the county, where there is no newspaper 

published in the county, a notice directed to all creditors and persons interested 

in said property, that the said receiver will make application to the judge (nam- 

ing him) at a certain place and time for the confirmation of his said report, which 

said notice shall be published at least ten days before the time fixed therein for 

the said hearing. And the said judge is authorized to act upon said report, either 

confirming it or rejecting the sale; and if he rejects the sale it shall be competent 

for him to order a new sale and the said order shall have the same force and ef- 
fect as it made at a regular term of the superior court of the county in which 
the property is situated. (1901, c. 2, s. 86; Rev., s. 1232; C. S., s. 1214; Ex. 
Sess. 1924, c. 13; 1955, c. 1371, s. 2.) 

Section Applicable to Pending Litiga- 
tion.—The statute is a remedial one and 
relates only to the method of procedure 
in dealing with certain assets of an in- 
solvent corporation. Such statutes, unless 
otherwise limited, are usually held to be 
applicable to pending litigation, where the 

language used clearly indicates that such 
construction was intended by the legis- 
lature, and especially where no hardship 
or injustice results, and the rights of the 
parties are thereby better secured and pro- 
tected. Martin v. Vanlaningham, 189 N.C. 
656, 127 S.E. 695 (1925). 

§ 1-507.9. Compensation and expenses; counsel fees.—Before distri- 
bution of the assets of an insolvent corporation among the creditors or stockholders, 
the court shall allow a reasonable compensation to the receiver for his services, not 
to exceed five percent upon receipts and disbursements, and the costs and expenses 
of administration of his trust and of the proceedings in said court, to be first paid 
out of said assets. The court is authorized and empowered to allow counsel fees to 
an attorney serving as a receiver (in addition to the commissions allowed him as 
receiver as herein provided) where such attorney in behalf of the receivership 
renders professional services, as an attorney, which are beyond the ordinary 
routine of a receivership and of a type which would reasonably justify the re- 
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tention of legal counsel by any such receiver not himself licensed to practice law. 

(1901, c. 2, s. 88; Rev., s. 12269 CoSaisz7 1215 81955,:c. 1371 ;37 2571967, '¢. 32.) 

Editor’s Note. — The 1967 amendment 

added the second sentence. 

The effect of this section is to take from 

the funds of the insolvent corporation a 

sufficient sum to pay all the costs, allow- 

ances and legitimate expenses, and then 

to distribute what is left according to 

priority. Hickson Lumber Co. v. Gay Lum- 

ber Co., 150 N.C. 281, 63 S.E, 1048 (1909). 

Commissions Limited.—A rate not ex- 

ceeding five per cent on receipts and five 

per cent on disbursements is the statutory 

limit of a receiver’s commissions. Battery 

Park Bank v. Western Carolina Bank, 126 

N.C. 531, 36 S.E. 39 (1900). 

This section does not state that the re- 

ceiver is entitled to a five per cent com- 

mission upon receipts and disbursements, 

but reads in part as follows, “the court 

shall allow a reasonable compensation to 

the receiver for his services, not to exceed 

five per cent upon receipts and disburse- 

ments.” King v. Premo & King. Inc., 258 

N.C 701. 129 S. E. (2d) 493 (1963). 

The allowance of commissions and coun- 

sel fees to a receiver by the superior court 

is prima tacie correct, and the Supreme 

Court will not alter or modify the same 

unless based on the wrong principle, or 

clearly inadequate or excessive. King v. 

Premo & King, Inc., 258 N. C. 701, 129 

S. E (2d) 493 (1963). 
But Allowance of Costs Is Subject to 

Review.—That the amount of the al- 

lowance of costs by the superior court of 

attorney’s fees is reviewable by the Su- 

preme Court is well settled. King v. 

Premo & King Inc. 258 N. C. 701, 129 

S. E (2d) 493 (1963). 
It Affects a Substantial Right of Credi- 

tors.— The allowance of the costs of ad- 

ministration of a receivership of an insol- 

vent corperation made by a court affects 

a substantial right of the creditors, in that 

it disposes of a part of the assets of the 

insolvent corporation, and is a reduction 

to that extent of the amounts to which 

the creditors are entitled under their claims 

against it. King v. Premo & King, Ine, 

258 N.C. 701, 129 S. E. (2d) 493 (1963). 

Commission May Be Divided between 

Parties—An allowance to a receiver is a 

part of the costs of the action and usually 

taxable against the losing party, but the 

court below may, in its discretion, divide 

it between the parties, as in case of ref- 

erees’ fees. Simmons v. Allison, 119 N.C. 

556, 26 S.E. 171 (1896). 
Items [ncludible in Costs.—Costs of ad- 

ministration of a receivership include, in- 

ter alia, such items as the following: 1. 

Court costs in proceedings relating to the 
receivership; 2 compensation for the re- 

ceiver; 3. reasonable ana proper compen- 
sation for the receiver’s attorney for serv- 
ices which require legal knowledge and 
skill and which were rendered to the re- 
ceiver for the benefit of the receivership; 

4. costs of conserving property, in receiv- 

ership; 5. costs of sales of property in re- 

ceivership; 6. premiums tor fire insurance 
on property in receivership; 7. bookkeep- 

ing, clerical, and accounting expense and 

postage in connection with the admiunis- 

tration of the receivership; 8. payment of 

all taxes on property. real or perscnal, in 
the possession of the ceceiver which fall 

due during the time he 1s in possession as 

receiver, or which have accrued upon the 

property m his possession prior to his ap- 

pointment. King v. Premo & King, Inc., 

258 N. C. 701, 129 S. E. (2d) 493 (1963). 
Commissions payable to a receiver are 

part of the costs and expenses of the suit 

in which he is appointed, and should be 

paid as such instead of being classed as a 

debt payable pro rata with other debts. 

Wilson Cotton Mills v. Randleman Cot- 

ton Mills, 115 N.C. 475, 20 S.E. 770 (1894). 

Counse) Fees Not AWowed for Collect- 
ing Assets of Estate.—A receiver is not 

entitled to allowance for the services of 

an attorney in hunting up and taking into 

possession the property belonging to the 

estate since it is the personal duty of the 

receiver to look after such matters. King 

v. Premo & King, Inc., 258 N. C. 701, 129 

S. E. (2d) 493 (1963). 
Nor for Duties Not Requiring Legal 

Skill.— The contacting of purchasers, the 

showing of property for sale, the sales and 

resales of property, and the accounting and 

bookkeeping in respect to the administra- 

tion of the receivership required no legal 

knowledge and skill, and are the perform- 

ance of ordinary duties, which may and 

should be performed by the receiver him- 

self. and are not the subject of an allow- 

ance of counsel fees. King v. Premo & 

King, Inc., 258 N. C. 701, 129 S. E. (2d) 

493 (1963). 
First Assets Applied to Costs.——Under 

this section the first assets that are the 

property of the corporation must be ap- 

plied to the costs of the proceedings in 

court, including the fees of the receiver 

and referee, and, except as to private cor- 

porations, receivers’ certificates issued in 

operation of the plant, under the orders 

of the court, and liabilities incurred for 

labor, and torts. Hickson Lumber COnits 

Gay Lumber Co. 150 N.C. 281, 63 S.E. 
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1048 (1909); Humphrey Bros. v. Buell- 
Crocker Lumber Co., 174 N.C. 514, 93 S.E. 

O71 COL 

When Costs Prior to Mortgage.—One 
who takes a mortgage upon corporation 

property for money loaned to operate it 
or to secure other debts, past or prospec- 

tive, does so with the knowledge tkat, un- 

der this section, the lien of his mortgage 
is subject to be displaced in favor of the 
expenses of receivership; but when the cor- 
poration has acquired the property subject 

to a valid registered mortgage, then the 
costs of receivership are not prior to that 
mortgage. Humphrey Bros. v. Buell- 

Crocker Lumber Co., 174 N.C. 514, 93 S.E. 
971 (1917). 

Allowance of Commissions Held Prema- 
ture.—The allowance of commissions to re- 

ceivers appointed by the court, by con- 

GENERAL STATUTES OF NorTH CAROLINA § 1-507.10 

sent, to finish partially constructed water- 
works, was premature before the work was 

finished, as it could not be determined 
whether such allowance was excessive or 
too little. Delafield v. Mercer Constr. Co., 
Ld SeINe G05. 24, 5. E10 91896). 

Appeal.—When the order of the court 
below allowing commissions to a receiver 
for services as such is appealed from, 
and there is no suggestion that the amount 

was excessive or based upon a wrong prin- 

ciple, the order will not be disturbed. Tal- 
bot) v. ‘Tyson, 147, N.C... 273,..60 S.E. 1125 
(1908). 
The allowance of commissions and coun- 

sel fees to a receiver by the superior court 
is prima facie correct, and the Supreme 

Court will alter the same only when it is 
clearly inadequate or excessive. Graham v. 
Garmeis3 uN. @4498 4559)b 9 84701 903)e 

§ 1-507.10. Debts provided for, receiver discharged.—When a re- 
ceiver has been appointed, and it afterwards appears that the debts of the corpora- 
tion have been paid, or provided for, and that there remains, or can be obtained 
by further contributions, sufficient capital to enable it to resume its business, the 
court may, in its discretion, a proper case being shown, discharge the receiver, 
and decree that the property, rights. and franchises of the corporation revert to 
it, and thereafter the corporation may resume control of the same, as fully as 
if the receiver had never been appointed. 
SI 21621 OSS riG 7A sea) 

Costs ana expenses of receivership are 
generally limited to taxes and those costs 

and expenses necessary to preserve the 

estate for the benefit of all persons 1n- 

terested, and are payable, primarily, out of 

the fund in the hands of the receiver, but 
if necessary, out the corpus of the es- 

tate in the custody of the court. National 

Surety Corp v. Sharpe, 236 N.C. 35, 72 

S. E. (2d) 109 (1952). 

Costs of administration include such 
items as the following: (1) Court costs in 

proceedings relating to the receivership; 

(2) compensation for the receiver; (3) 

compensation for the receiver’s attorney; 

(4) bookkeeping and clerical expense; (5) 
auditing expense; (6) premiums for fire 
insurance On property in receivership; (7) 

compensation for watchmen for services in 

guarding property in receivership, and (8) 

costs of sale of property in receivership. 

National Surety Corp v Sharpe, 236 N C. 
35, 72 S E (2d) 109 (1952) 

Cost of Administration and Expenses of 

Operation Distinguished. — See Natiwnal 

Surety Corp v Sharpe, 236 N. C. 35, 72 
S E (2d) 109 (1952) 

Costs of administration are preferred in 

payment to expenses of operation Na- 

tiona) Surety Corp v. Sharpe, 236 N. C. 

35, 72.S..E. (2d)° 109 (1952). 

(1901, 082, 6.4/6 Rev..6.01220" Geos 

Expenses of Operation Subordinate to 
Claims of Non-Consenting Lienholders.— 
Indebtedness incurred by a receiver for 

the expenses of carrying on and operating 
the business of an insolvent private con- 

cern owing no duty to the public cannot 
be given priority over the claims of non- 

consenting lienholders to the corpus of 

the property. National Surety Corp. v. 
Sharpe, 236 N.C. 855872 'S2.B.) (2d) 4109 
(1952). 

The court may charge against the in- 
terest of lienholders expenses incurred by 

the receiver in preserving and selling the 

property subject to the liens and in apply- 

ing the cash realized by its sale upon the 

claims of the lienholders. As a_ general 

rule, however, expenses of this character 

will not be charged against the interests 

of lienholders where unencumbered as- 

sets are available for their payment. Na- 

tional Surety Corp. v. Sharpe, 236 N. C. 
3h, te o>. E. (od)y 109 (1952) 

Discharged Receive: Not Proper Party. 
—Where the receiver of an insolvent rail- 

road company has been discharged, he is 

nct a proper party to an action against a 

foreclosure purchaser to recover for per- 

sonal injuries suffered after the receiver’s 

discharge. Howe v. Harper, 127 N.C. 356, 
37 S.E. 505 (1900). 
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§ 1-507.11. Reorganization.—When a majority in interest of the stock- 

holders ot the corporation have agreed upon a plan for its reorganization and a 

resumption by it of the management and control of its property and business, 

the corporation may, with the consent of the court, upon the reconveyance to it 

of its property and franchises, either by deed or decree of the court, mortgage 

the same for an amount necessary for the purposes of the reorganization; and 

may issue bonds or other evidences of indebtedness, or aditional stock, or both, 

and use the same for the full or partial payment of the creditors who will accept 

the same, or otherwise dispose of the same for the purposes of the reorganization. 

(ifdimcee ez kev s. izate Co o.s, 12173 19553 cr layh se 2s) 

Power of Superior Court.—This section 

gives the superior court, in a receivership, 

power to approve a plan for the reorgani- 

zation of a corporation, which provides for 
the readjustment of the company’s capital 

structure, when approved by a majority in 
interest of the stockholders; but it cannot 
affect either the rights of dissenting stock- 
holders not parties to the receivership, or 

the vested rights of parties to the proceed- 

ings unless they fail to appear. Commer- 
cial Nat’l Bank v. Mooresville Cotton 

Mills, 222 N.C. 305, 22 S.E.2d 913 (1942). 

Consent of Creditors Unnecessary.— 

Where a corporation engaged in business 

transfers its entire property rights and 

franchise to a new company incorporated 

and organized by the same stockholders 

and directors as the old, and the new com- 
pany continues the business and adopts the 

contracts of its predecessor, the effect of 
such a merger is to create a novation so 

far as the creditors of the old company 

are concerned and to substitute the new 

one as debtor, and in such case it is not 

necessary to obtain the consent of the 
creditors of the old company to the 
change. Friedenwald Co. v. Asheville To- 

bacco Works & Cigarette Co., 117 N.C. 
544, 23 S.E. 490 (1895). 
New Corporation Assumes Contracts of 

Old.— Where, by merger of an old into a 
new corporation, a novation of the debts 
of the old is created, the new corporation 

is, to all intents and purposes, the same 

body and answerable for its own contracts 
made under a different name. Friedenwald 
Co. v. Asheville Tobacco Works & Ciga- 
rette Co., 117 N.C. 544, 23 S.E. 490 (1895). 

Duty of Fiduciaries.—In the reorgani- 
zation of a corporation under this section, 
executors, trustees, and other fiduciaries, 

holding stock in the corporation, not only 

have the right, but it is their duty, to as- 

sert whatever legal rights they may have 

which in their opinion will be for the best 

interest of the estates involved. Commer- 

cial Nat'l Bank v. Mooresville Cotton 

Mills, 222 N.C. 305, 22 S.E.2d 913 (1942). 

ARTICLE 39. 

Deposit or Delivery of Money or Other Property. 

§ 1-508. Ordered paid into court. 

When Court Will Order Money De- 

livered to Party. — Where a tenant, upon 

the uncontroverted facts, is entitled, as a 

matter of law, to the proceeds of a crop 

insurance policy paid into court by insurer. 

free from the landlord’s crop lien for ad- 

vancements, the court has authority under 

this section to order that such fund be de- 

livered to the tenant. Peoples v. United 

States Fire Ins Co., 248 N. C. 303, 103 S: 

E. (2d) 381 (1958). 

§ 1-510. Defendant ordered to satisfy admitted sum. 

This section may not be invoked whé€re 

its application would give 

piecemea) recoveries which would be es- 

sentially inconsistent Universal C 1 1 

Credit (orp v Saunders, 235 N. C. 369, 70 

S. E. (2d) 176 (1952). 

Sanction to 

Cited in Wachovia Bank & Trust Co. 

y Wilder, 255 N. C. 114, 120 S. E. (2d) 

404 (1961). 
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SUBCHAPTER XIV. ACTIONS IN PARTICULAR CASES. 

ARTICLE 40. 

Mandamus. 

§ 1-513. For other relief returnable in vacation; issues of fact. 
Necessity for Motion for Jury Trial.— 

In accord with original. See Wilson 
Realty Co. v. City & County Planning 
Board, 243 N. C. 648, 92 S. E. (2d) 82 
(1956); Better Home Furniture Co. v. 
Baron, 243 N. C. 502, 91 S. E. (2d) 236 
(1956). 

Cited in Hamlet Hospital v. Joint Com- 
mittee, 234 N. C 673. 68 S E. (2d) 862 
(1952); Smith v. City of Rockingham, 268 
N.C. 697, 151 S.E.2d 568 (1966). 

ArTICLE 41. 

Quo Warranto. 

§ 1-514. Writs of sci. fa. and quo warranto abolished. 
Tiais article prescribes a specific mode 

for trying the title to a public office. Such 
relief is to be sought in a civil action 
State v. Ponder, 234 N. C. 294, 67 S. E. 
(2d) 292 (1951). 

The title to a public office can only be 
determined in a direct proceeding brought 

for that purpose under the statutes tncor- 

porated in this article. Corey v. Hardison. 
236 N. C, 147, 72 S. E. (2d) 416 (1952). 

§ 1-515. Action by Attorney General. 
A private person cannot institute or 

maintain an action of this character in his 
Cwn name or upon his own authority even 
though he be a claimant of the office. The 
action must be brought and prosecuted in 
the name of the State by the Attorney 
General. or in the name of the State upon 
the relation of a private person, who claims 
to be entitled to the office, or in the name 
of the State upon the relation of a private 
person, who 1s a citizen and taxpayer of 

the jurisdiction where the officer is to ex- 
ercise his duties and powers. State v. Pon- 
derses 4s N-weG. 2945 6%E Sek. (2d) 292 

(1951). 

Applied in State ex rel. Pitts v. Williams, 
26u, N.C. 168, 132 S.E.2d 329 (1963). 

Cited in Edwards v Board of Education, 
235 N.C. 345, 70 S. E. (2d) 170 (1952); 
State v. Mustain, 243 N. C. 564, 91 S. E. 
(2d) 696 (1956); Starbuck yv. Havelock, 
252 N. C. 176, 113 S. E. (2d) 278 (1960). 

§ 1-516. Action by private person with leave. 
Prerequisites to Prosecution of Action 

by Private Person.—Before any private 
person can commence or maintain an ac- 

tion of this nature 1n the capacity of a re- 

lator, he must apply to the Attorney Gen 

eral for permission to bring the action, ten 

der to the Attorney Genera] satisfactory 

security to indemnify the State against 

al! costs and expenses incident to the ac- 
tion. and obtain leave from the Attorney 
General to bring the action in the name of 
the State upon his relation. State v Pon- 
der, 234 N. C. 294, 67 S. E. (2d) 292 (1951) 

Judge Cannot Confer Power to Prose- 
cute Action. — Where a relator had no 
leave from the Attorney General permit- 
ting him to sue as such, he was incapaci- 
tated by law to prosecute the action and 
the trial judge could not confer upon him 
the legal power denied to him by positive 
legislative enactment through the simple 
expedient of designating him a party- 
plaintiff and treating his answer as a com- 
plaint State v. Ponder, 234 N. C. 294, 67 S. 
E. (2d) 292 (1951). 

§ 1-520. Several claims tried in one action. 
Stated in State v. Ponder, 234 N. C. 294, 

67 S. E. (2d) 292 (1951). 

§ 1-522. Time for bringing action. 
Applied in State v. Smitherman, 251 N. 

C. 682, 111 S. EB. (2d) 834 (1960). 
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§ 1-530. Relator inducted into office; duty. 

Cited in Edwards v. Board of Education, 

935 N. C. 345, 70 S. E. (2d) 170 (1952). 

ARTICLE 42. 

Waste. 

§ 1-533. Remedy and judgment. 

Cross Reference.—See note to § 1-538. 

Section 41-11 Has No Application to 

Action for Waste.—See note to § 41-11. 

§ 1-538. Judgment for treble damages and possession. 

Judgment Must Be in Accord with This 

Section. — In an action by remaindermen 

against the life tenant for waste under § 

1-533, judgment must be in accord with 

this section, and the court in such action 

has no authority to order the realty to be 

sold and the life tenant’s share, diminished 

in the amount of damages awarded by the 

jury for waste, paid to the life tenant. 

Parrish v. Parrish, 247 N. C. 584, 101 S: 

E. (2d) 480 (1958). 

ARTICLE 43. 

Nuisance and Other Wrongs. 

§ 1-538.1. Damages for maliciou 

by minors.—Any person, firm, corpora 
or any re 

ization, or any nonprofit cemetery corporation, 

shall be entitled to recover damages in an amount 

not to exceed five hundred dollars ($500.00), 

political subdivision thereof, 

porated or unincorporated, 

s or wilful destruction of property 

ion, the State of North Carolina or any 

ligious, educational or charitable organ- 

or organization, whether incor- 

in an action in a court of competent 

jurisdiction, from the parents of any minor under the age of eighteen (18) years, 

living with its parents, who shall maliciously or wilfully destroy property, real, 

personal or mixed, belonging to any such person, firm, corporation, the State of 

North Carolina or any political subdivision thereof, or any religious, educational 

or charitable organization. (1961, c. 1101.) 

Editor’s Note.—For comment on this 

section, see 40 N. C. Law Rev. 619. 

Purpose of Section.—This section and 

similar statutes appear to have been 

adopted not out of consideration for pro- 

viding a restorative compensation for the 

victims of injurious or tortious conduct of 

children, but as an aid in the control of 

juvenile delinquency. General Ins. Co. of 

America v. Faulkner, 259 N. C. 317, 130 

S E (2d) 645 (1963). 

The rationale of this section apparently 

is that parental indifference and failure to 

supervise the activities of children is one 

ot the major causes of juvenile delin- 

quency; that parental] liability for hain 

done by children will stimulate attention 

and supervision; and that the total effect 

will be a reduction in the anti-social be- 

havior of children. General Ins. Co., of 

America v. Faulkner, 259 N. C. 317, 130 

S E. (2d) 645 (1963). 

The limitation in this section of liability 

to malicious or wilful acts of children, as 

well as the limitation of liability to an 

amount not to exceed $500.00 for the de- 

struction of property fails to serve any of 

the general compensatory objectives of 

tort law. General Ins Co. of America v. 

Faulkner, 259 N. C. 317, 130 S. E. (2d) 

645 (1963). 
It Is Constitutional—The enactment of 

this section is within the police power of 

the State and it is not violative of the pro- 

visions of Const., Art. I, § 17, or of the 

provisions of the Fifth Amendment to the 

federal Constitution. General Ins. Co. of 

America v. Faulkner, 259 NesG.solivantac 

S. E. (2d) 645 (1963). 

And Does Not Violate Parents’ Rights. 

_This section gives to the parents of chil- 

dren a full opportunity to be heard or de- 

fend before a competent tribunal in an or- 

derly proceeding adapted to the nature of 

the case, which is uniform and regular and 

in accord with fundamental rules which do 

not violate fundamental rights. General 

Ins. Co. of America v. Faulkner, 259 Nat: 

317, 130 S. E. (2d) 645 (1963). 
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It Imposes Vicarious Liability on Par- 
ents.— In ar action against the parents un- 
der this section the complaint is not fa- 
tally defective because it fails to allege 
that any act or omission to act 9n the part 
ct the detendants was the proximate cause 
of an inju.y to plaintift, for the reason that 
this section imposes vicarious liability upon 
parents by virtue of their relationship for 
the malicious or wilful destruction of prop- 
erty by a child under the age of eighteen 
living with them. General Ins. Co. of 
America v Faulkner, 259 N. C. 317, 130 
S. E. (2d) 645 (1963). 
Unlike Common Law.—At common law, 

the mere relationship of parent and child 
was not considered a proper basis for im- 
posing vicarious liability upon the parent 
for the torts of the child. General Ins. 
Co. of America v. Faulkner, 259 N. C. 317. 
130 S_ E. (2d) 645 (1963). 

Parenta: liability for a child’s tort at 
common law was imposed generally in 
two situations, te.. where there was an 
agency relationship. or where the parent 
was himself guilty in the commission of 
the tort in some way. General Ins. Co. of 

GENERAL STATUTES oF NortH CAROLINA § 1-539.3 

America v. Faulkner, 259 N. C. 317, 130 
S E (2d 645 (1933). 

Necessary Elements to Be Shown.—For 
the plainaff to recover from the parents 
he must establish, inter alia, by the greater 
weight of the evidence, (1) that the minor 
was under the age of eighteen years liv- 
ing with his parents, and (2) that the child 
maliciouslv or wilfully destroyed property, 
real, personal. or mixed. General Ins. Co. 
ot America v. Faulkner, 259 N. C. 317, 130 
S E (2d) 645 (1963). 

Insurer Paying Loss May Sue on Sub- 
rogated Claim.—An insurance company, 
as plaintiff, may bring suit in its own name 
against defendants upon a claim to which 
it has become subrogated by payment in 
full of its loss to its insured under the 
provisions of its policy of insurance, who, 
pursuant to the provisions of this section, 
would have been able to bring such an ac- 
tion in its own name. General Ins. Co. of 
America v Faulkner. 259 N. C. 317, 130 
S E. (2d) 645 (1963). 

Application of Section to Automobile 
Collision Case.—See Smith v. Simpson, 
260 N.C. 601, 133 S.E.2d 474 (1963). 

§ 1-539.1. Damages for unlawful cutting or removal] of timber; misrepresentation of property lines.—(a) Any person, firm or corporation 
not being the bona fide owner thereof or agent of the owner who shall without the consent and permission of the bona fide owner enter upon the land of another 
and injure, cut or remove any valuable wood. 

land for double the value of such wood, 
shrubs or trees so mjured, cut or removed. 

shall be liable to the owner of said 
timber, 

timber, shrub or tree therefrom, 

(b) Any person, firm or corporation cutting timber under contract and in- curring damages as provided in subsection (a) of this section as a result of a Misrepresentation of property lines by the party letting the contract shall be en- 
titled to rermbursement from the 
(1945. ¢ 837: 1955. c. 594.) 
Editor’s Note - The 1955 amendment 

rewrote this section. 
For brief comment on the 1955 amend- 

ment, see 33 N C. Law Rev. 533. 

party letting the contract for damages incurred. 

Cited in Paschal v Autry, 256 N. C. 166, 
123 S. E. (2d) 569 (1962). 

§ 1-539.2. Dismantling portion of building.—When one person owns 
a portion of a building and another or other persons own the remainder of said building, neither ot said owners shall dismantle his portion of said building with- out making secure the portions of said building belonging to other persons Any person violating the provisions of this section shall be responsible in damages to the owners of otlier portions of such building. OAS ox geeky 

ARTICLE 43A. 

Adjudication of Smalt Claims im Superior Court. 

§ 1-539 3. Small claims defined; to what actions article applies.— The procedure tor adjudicating smail claims in the superior courts of this State shall be as herein set forth. A small claim is defined as: 
(a) An action in which the reliet demanded 1s a money judgment and the 
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sum prayed for (exclusive of interests and costs of court) by the plaintiff, de- 
fendant, or other party does not exceed one thousand dollars ($1,000.00), which 
may include the ancillary remedy of attachment if the property to be attached 
does not exceed a value of one thousand dollars ($1,000.00) ; or, 

(b) An action in which the relief demanded is the foreclosure of a lien on 
real or personal property where the sum prayed for does not exceed one thousand 
dollars ($1,000.00) ; or, 

(c) An action in which the relief demanded is the recovery of personal prop- 
erty of a value not exceeding one thousand dollars ($1,000.00), which may in- 
clude the ancillary remedy of claim and delivery if the property claimed does 
not exceed a value of one thousand dollars ($1,000.00) ; and in which no jury 

trial is demanded. 
This article shall not apply to actions within the jurisdiction of courts of jus- 

tice of the peace. (1955, c. 1337, s 1.) 
Applied in Jackson v. McCoury, 247 N 

Ce 502 10 on eye (2d) 37%0(1958)s Hajoca 
Corp. v. Brooks, 249 N. C. 10, 105 S. E. 
(2d) 10 (1958); Phillips v. Alston 257 N. 

Cited in Better Home Furniture Co. v. 
Baron, 243 N. C. 502, 91 S E (2d) 236 
(1956); Schloss v Hallman, 255 N. C. 686, 

122°S0E. (2d) 513 (1961): 

C. 255, 125 S. E. (2d) 580 (1962); R. B. 
Stokes Concrete Co. v. Warden, 268 N.C. 
466, 150 S.E.2d 849 (1966). 

§ 1-539.4. Small claims docket; caption of complaint; when value 

ot property to be stated; deposit for costs.—Each clerk of the superior 

court shall maintain a small claims docket. The clerk shall docket in the small 

claims docket any action in which the relief demanded is a small claim, as defined 

above. In all such actions the plaintiff shall set forth in the caption of the com- 

plaint the words “small claim”. If any party demands the foreclosure of a lien 

on real or personal property, the recovery of personal property, or the ancillary 

remedy of attachment, such party shall, in his pleading or by affidavit, state that 

the value of the property does not exceed one thousand dollars ($1,000.00). No 

prosecution bond shall be demanded of plaintiff when instituting a smal] claims 

action, but the clerk shall require such advance deposit for costs as the board of 

county commissioners shall determine, but not in excess of the advance deposit 

for costs as in other actions. (1955, c. 1337, s. 2.) 

Action Instituted Prior to Passage of 
Article.—See note to § 1-539.7. 

§ 1-539.5. Jury trial.—No trial jury shall be had in small claims actions, 

unless a party thereto shall demand a jury trial in the first pleading filed by him 

provided that in the trial of small claims actions where there is no jury trial, the 

judge shall not be required to comply with the provisions of G. S. 1-185 un- 

less one of the parties so requests, and such request may be made before or 

after the verdict; and provided further that when any of the parties to the 

action are entitled to a judgment by default and inquiry against an adverse party 

thereto under G. §. 1-212 or G. S. 1-213, no jury trial shall be required. C1955: 

1337 s. 3; 1959, c. 912; 1963, c. 468, s. 3.) 

Editor’s Note. — The 1959 amendment these statutes in pari materia, it is clear 

added the first proviso. that the provisions of §§ 1-185, 1-186 and 

The 1963 amendment added the second 

proviso. 

Application of §§ 1-185 to 1-187.— When 

this article 1s made applicable to a particu- 

lar county by appropriate resolution of tts 

board of county commissioners, the right 

to jury trial in such county may be waived 

as provided herein. To this extent, this 

article supplements § 1-184. Construing 

1-187, relating to proceedings upon waiver 

of jury trial under § 1-184, apply equally 

when a jury trial is waived under this arti- 

cle. Hajoca Corp. v. Brooks, 249 Neva 10) 

105 S. E. (2d) 10 (1958). decided before 

the passage of the 1959 amendmient to 

this section. 

Waiver.—Defendant’s failure to demand 

a jury trial, as provided by this section, 
a 
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v. Harris, 260 N.C. 200, 132 S.E.2d 322 
(1963). 

Cited in Anderson v. Cashion, 265 N.C. 

constituted a waiver of that right. Great 
Am. Ins. Co. v. Holiday Motors of High 
Point, Inc., 264 N.C. 444, 142 S.E.2d 13 

(1965). 555, 144 S.E.2d 583 (1965); Sherrill v. 
Applied in Jackson v. McCoury, 247 N Boyce, 265 N.C. 560, 144 S.E.2d 596 

C. 502, 101 S. E. (2d) 377 (1958); Tripp (1965). 

§ 1-539.6. Transfer of action to regular civil issue docket.—If the 
defendant in a small claims action files an answer in which a jury trial is de- 
manded or in which affirmative relief is demanded which is not a small claim, 
as defined above, the action shall be transferred to the regular civil issue docket. 
(1955.7c. (1337, s: 42) 

§ 1-539.7. Civil appeals to superior court placed on small claims 
docket.—All civil appeals to the superior court from trial courts inferior to the 
superior court, including civil appeals from courts of justices of the peace, which 
come within the above definition of a small claim, shall be placed upon the small 
claims docket, unless at the time the appeal is docketed in the superior court, 
or within ten days thereafter, a party to the action shall file with the clerk a 
written demand for a jury trial. (1955, c. 1337, s. 5: 1961, c. 1184.) 

Editor’s Note. — The 1961 amendment 
added after the word “court” in line two 
the words “including civil appeals from 
courts of justices of the peace.” 

Section 6 of the act from which this 
article was derived provides: Any civil ac- 
tion instituted in the superior court, or any 
civil appeal to the superior court from a 

trial court inferior to the superior court, 
which comes within the above definition 

of a small claim and which was docketed 
in the superior court prior to July 1, 1955, 

may be transferred to the small claims 

docket upon the written request of all 
parties to the action. 

§ 1-539.8. Article applicable only in counties which adopt it.—This 
article shall apply only to those counties in which the board of county commis- 
sioners shall by resolution adopt the provisions hereof. (1955, c. 1337, s. 7 5) 

ARTICLE 43B. 

Defense of Charitable Immunity Abolished. 

§ 1-539.9. Defense abolished as to actions arising after September 
1, 1967.—The common-law defense of charitable immunity is abolished and 
shall not constitute a valid defense to any action or cause of action arising subse- 
quent to September 1, 1967. (1967, c. 856.) 

SUBCHAPTER XV. INCIDENTAL PROCEDURE IN CIVIL ACTIONS. 

ARTICLE 44. 

Compromise. 

§ 1-540. By agreement receipt of less sum is discharge. 
I. GENERAL CONSIDERATION. 

What Constitutes Accord and Satisfac- 
tion.—See Allgood v. Wilmington Sav & 
Trust Co., 242 N. C. 506, 88 S. E. (2d) 
825 (1955). 

Payment to beneficiary of one half of 

proceeds of life insurance policy did not 
constitute accord and satisfaction as a 
matter of law where beneficiary testified 

that by virtue of such payment she did 

not abandon her right to balance of pro- 

ceeds, and receipt did not expressly state 
that the sum received was in full settle- 
ment. Allgood v. Wilmington Sav & Trust 
Co., 242 N. C. 506, 88 S. E. (2d) 825 
(1955). 

II. EFFECT OF COMPROMISE OR 
RECEIPT OF PART IN FULL 

PAY MENT. 

Acts as Complete Discharge.— 

Ordinarily when a creditor calls on his 
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debtor or a beneficiary calls on his trustee 
for an accounting and settlement and the 

demand is met with an offer of money or 
property in full discharge of debtor’s or 
trustee’s obligation, an acceptance and re- 

tention of the thing tendered constitutes a 
complete discharge, even though the sum 

or property received is less than the 

amount actually owing. Prentzas v. Prent- 
vas. 260 Ni Go *101,"131"S. E> (2d) 678 
(1963). 

Checks Accepted as Settlement, etc.— 
In accord with 1st paragraph in origi- 

nal. See Allgood v. Wilmington Sav & 
Trust Co., 242 N. C 506, 88 S. E. (2d) 
825 (1955); Fidelity & Casualty Co. of 
New York v. Nello L. Teer Co., 250 N. C. 
547, 109 S. E. (2d) 171 (1959). 

When in case ot a disputed account be- 
tween parties a check is given and re- 
ceived under such circumstances as 

clearly import that it is intended to be, 

anl is tendered, in full settlement of the 
disputed items, the acceptance and cash- 
ing of the check and the appropriation of 

the proceeds will be regarded as complete 

satisfaction of the claim. One party will 
not be allowed to accept the benefit of the 
check so tendered and at the same time 
retain the right to sue for an additional 

amount. Moore v. Greene. 237 N. C. 614, 

75 S. E. (2d) 649 (1953). 

Retention of Deed and Collection of 
Rentals.— Where a partnership in real es- 
tate held for rentals had title to land pur- 

1967 CuMULATIVE SUPPLEMENT § 1-540.2 

chased with partnership funds and, after 
demand by one of the two partners for 
an accounting, one of the pieces of real 
estate was conveyed to him with the ver- 

bal statement that it was in complete set- 
tlement, the retention of the deed and the 

collection of rentals would constitute a set- 
tlement regardless of the intent of the 
grantee partner if he accepted the deed as 

conveying the property to him in his in- 
dividual capacity and collected the rentals 

on the basis of individual ownership, but 
would not constitute a settlement if he 
merely retained title for the partnership, 

offering to account for the rents and prof- 
its in the settlement of the partnership af- 
fairs. Prentzas v. Prentzas, 260 N. C. 101, 
131S E. (2d) 678 (1963). 

III. APPLICATION OF SECTION. 

Section Held Controlling. — Where a 
settlement was arrived at between the 
parties by the terms of which all claims 

between them were settled by the payment 

to plaintiff of $10,000 and for which he ex- 

ecuted releases in full on all claims against 
the defendants or either of them, and pay- 

ment was made by check of defendant on 
which was plainly typed: “Settlement of 

all accounts in full as of today November 

8, 1954,” and the check was endorsed and 
cashed by plaintiff, this section is clearly 

applicable and controlling. Jordan Motor 

Lines v. McIntyre, 157 F. Supp. 475 

(1957). 

§ 1-540.1. Effect of release of original wrongdoer on liability of 

physicians and surgeons for malpractice.—The compromise settlement or 

release of a cause of action against a person responsible for a personal injury to 

another shall not operate as a bar to an action by the injured party against a 

physician or surgeon or other professional practitioner treating such injury for 

the negligent treatment thereof, unless the express terms of the compromise, 

settlement or release agreement given by the injured party to the person respon- 

sible for the initial injury provide otherwise. (1961, c. 212.) 

Editor's Note.—The act adding this sec- For case law survey on tort law, see 43 

tion is effective as of Oct. 1, 1961. N.C.L. Rev. 906 (1965). 

For comment on effect of release given Section does not violate N. C. Const., 

tort-feasor causing initial injury in later ac- Art. I, § 1. Galloway v. Lawrence, 263 N.C. 

tion for malpractice against treating phy- 433, 139 S.E.2d 761 (1965). 

sician, see 40 N. C. Law Rev. 88. 

§ 1-540.2. Settlement of property damage claims arising from mo- 

tor vehicle collisions or accidents; same not to constitute admission of 

liability, nor bar party seeking damages for bodily injury or death.— 

In any claim, civil action, or potential civil action which arises out of a motor 

vehicle collision or accident, settlement of any property damage claim arising from 

such collision or accident, whether such settlement be made by an individual, a 

self-insurer, or by an insurance carrier under a policy of insurance, shall not con- 

stitute an admission of liability on the part of the person, self-insurer or insurance 

carrier making such settlement, which arises out of the same motor vehicle colli- 
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sion or accident. It shall be incompetent for any claimant or party plaintiff in the 
said civil action to offer into evidence, either by oral testimony or paper writing, 
the fact that a settlement of the property damage claim arising from such colli- 
sion or accident has been made; provided further, that settlement made of such 
property damage claim arising out of a motor vehicle collision or accident shall 
not in and of itself act as a bar, release, accord and satisfaction, or discharge of 
any claims other than the property damage claim, unless by the written terms of 
a properly executed settlement agreement it is specifically stated that the accep- 
tance of said settlement constitutes full settlement of all claims and causes of 
action arising out of the said motor vehicle collision or accident. (19675 Cx#O6245. 
1.) 
Editor’s Note.—Session Laws 1967, c. 

662, s. 3, provides that the act shall become 
effective July 1, 1967, and shall apply to 

§ 1-541. Tender of judgment. 
Tender of judgment which is not made 

until after nonsuit has been entered and 
plaintiff has appealed therefrom and the 

claims and causes of action arising after 
said date. 

comply with this section. Oldham & 
Worth, Inc. v. Bratton, 263 N.C. 307, 139 
S.E.2d 653 (1965). 

session of court has expired, does not 

§ 1-543. Disclaimer of title in trespass; tender of judgment. 
Cited in Smith v. Pate, 246 N. C. 63, 97 

S. E. (2d) 457 (1957). 

ARTICLE 44A., 

Tender. 

§ 1-543.1. Service of order of tender; return.—In all matters in which 
it is proper or necessary to make or serve a tender, the clerk of the superior court 
in the county in which the tender is to be made shall, upon request of the tendering 
party, direct the sheriff of said county to serve an order of tender, together with 
the property to be tendered, upon the party or parties upon whom said tender is 
to be made. In the event said property is incapable of being manually tendered, 
said order of tender shall so state and service of said order tendering same shall 
have the same legal effect as if the property had been manually tendered. Within 
five days after receipt of the order, the sheriff shall make his return thereon, show- 
ing upon whom the same was served, the date and hour of service, the property 
tendered, and whether or not said tender was accepted, or that, after due diligence, 
the party or parties upon whom service was to be made could not be found within 
the county. He shall then return said order of tender to the clerk who issued it, 
and this shall constitute proper tender. Nothing in this section shall be construed 
to prevent other methods of tender or tender by any party to an action in open 
court upon any other party to said action. (1965, c. 699.) 

ARTICLE 45. 

Arbitration and Award. 

§ 1-544. Agreement for arbitration. 
Provisions ot Article are Cumulative tu arbitrate controversies existing between 

and Concurrent.— 

The statutory methods of arbitration 
provide cumulative and concurrent rather 
than exclusive procedural remedies. Lam- 
monds v Aleo Mfg. Co., 243 N. C. 749. 92 
S. E (2d) 143 (1956). 

Applicability to Agreement Respecting 
Future Controversies. — 

This article applies only to agreements 

the parties at the time of the execution of 
the agreement to adopt this method of set- 

tlement. Skinner v. Gaither Corp., 234 N. 
C. 385, 67 S. E. (2d) 267 (1951). 

When a cause of action has arisen. the 

courts cannot be ousted of their jurisdic- 

tion by an agreement, previously entered 
into, to submit the rights and habilities of 
the parties to arbitration or to some other 
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tribunal named in the agreement. Skinner 
v Gaither Corp. 234 N C. 385, 67 S E. 
(2d) 267 (1951); McDonough Constr. Co. 
vy. Hanner, 232 F. Supp. 887 (M.D.N.C. 

1964). 

Contracts to submit future disputes to 
arbitration, and thus oust the jurisdiction 
of the courts, are invalid, and the courts 
will not specifically, or by indirection, 
compel performance of such contracts by 

refusing to entertain a suit until after ar- 

bitration. McDonough Constr. Co. v. 
Hanner, 232 F. Supp. 887 (M.D.N.C. 
1964). 

Arbitration as Matter of Contract. — 
The agreement of the parties to arbitrate 

is a contract The relation of the parties 1s 

contractual Their rights and liabilities are 

controlled by the law of contract A 

breach of the contract may give rise to a 

cause of action for damages, but the con- 

tract itself is not a defense against a suit 

on the cause of action the parties agreed to 

atbitrate In an action on the contract the 

courts will not decree specific performance 

of the agreement Neither will they. by in 

direction, compel specific performance by 

refusing to entertain the suit until] after 

arbitration is had under the agreement. 

1967 CuMULATIVE SUPPLEMENT § 1-568.1 

Skinner v. Gaither Corp., 234 N. C. 385, 67 
Si Ex(ed) 267) (1951)t 

The fact that disputed provisions of a 
collective labor contract have been arbi- 
trated under the procedure outlined in the 

contract does not make the question of an 

accounting for an employee’s wages one of 

arbitration and award under the Uniform 
Arbitration Act. Nor does the statutory 

procedure for the voluntary arbitration of 
labor disputes as contained in G. S. 95-36.1 
et seq., preclude maintenance of an action 

by the employee for such accounting. 
Lammonds v. Aleo Mfg. Co., 243 N. C. 
749, 92 S. E. (2d) 143 (1956) 

At any time before an arbitration award 

is rendered under the contract, either party 

may elect to breach his contract and seek 

his remedy in the tribunal provided by 

law. McDonough Constr. Co. v. Hanner, 

232 F. Supp. 887 (M.D.N.C. 1964). 

It would be contradictory and unwise to 
hold that a contract to arbitrate future dis- 
putes is void and unenforceable as being 

against public policy, and at the same time 

hold that a breach of the same contract 

would give rise to an action for damages. 

McDonough Constr. Co. v. Hanner, 232 

F. Supp. 887 (M.D.N.C. 1964). 

§ 1-551. Award within sixty days. 
“Making” and “Delivery” of Award Dis- 

tinguished.— The Uniform Arbitration Act 

treats the “making” of the award and the 

“delivery” of the award to the parties as 

two separate and distinct provisions. Poe 

& Sons, Inc. v. University of North Caro- 

lina, 248 N. C. 617, 104 S. E. (2d) 189 

(1958). 

§ 1-553. Requirement of attendance of witnesses. 

Cross Reference.—See §§ 6-52 and 6-55. 

§ 1-557. Award in writing and signed by arbitrators. 

“Making” and “Delivery” of Award Dis- 

tinguished.—See note to § 1-551. 

§ 1-559. Order vacating award. 

An arbitrator must act within the scope 

of the authority conferred on him by the 

arbitration agreement, and his award 1s 

subject to attack on the ground that he ex- 

ceeded his authority under a mistake of 

law and upon other grounds. Calvine 

Cotton Mills, Inc. v. Textile Workers 

Union, 238 N. C. 719, 79 S. E. (2d) 181 

(1953). 

§ 1-560. Order modifying or correcting award. 

Cited in Calvine Cotton Mills, Ine. v. 

Textile Workers Union, 238 N. C. 719, 79 

S. E. (2d) 181 (1953). 

ArTICLE 46. 

Examination before Trial. 

§ 1-568 1. Definitions. 

Editor’s Note.— 

For brief comment on this article, see 

29 N. C. Law Rev 373 

As to effect of former statute, see Cul- 

bertson v Rogers, 242 N C 622. 89 Se 

(2d) 299 (1955), overruling so much of 
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McGraw v. Southern R. Co., 209 N C 
432, 184 S E 31 (1936), as is in conflict. 

Applied in Safeguard Ins. Co. v. Wil- 
mington Cold Storage Co., 267 N.C. 679, 
149 S.E.2d 27 (1966). 

GENERAL STATUTES OF NorTH CAROLINA § 1-568.8 

Cited in McCurdy v. Ashley, 259 N. C. 
619, 131 S.E. (2d), 321 (1963); B-W Ac- 
ceptance Corp. v. Spencer, 268 N.C. 1, 149 
S.E.2d 570 (1966). 

§ 1-568.3. Purposes for which examination may be had. 
Applied in Furr v. Simpson, 271 N.C. 

221, 155 S.E.2d 746 (1967). 
Quoted in Aldridge v Hasty, 240 N C 

353. 82 S E. (2d) 331 (1954); Griners’ & 
Shaw, Ine. vy. Continental Cas. Co., 255 N. 
C. 380, 121 S. E. (2d) 572 (1961); Potts 

v. Howser, 267 N.C. 484, 148 S.E.2d 836 
(1966). 

Stated in Tillis v. Calvine Cotton Mills, 
Inc., 238 N. C. 124, 7¢ S E. (2d) 376 
(1953). 

§ 1-568.4. Who may examine and be examined. 
(e) An examination may be had of any officer, agent, or employee of a cor- 

poration which is a party to the action and any officer, agent, or employee of a 
party or parties to the action, or any landowner, adjoining landowner, or prede- 
cessor in title in any suit or special proceeding relative to real Eroperty. 

(1957, c. 1384.) 
Cross Reference. — As to effect of ad- 

verse examination of defendant on waiver 
of testimony concerning transactions with 
ceceased, see § 8-51. 

Editor’s Note. — The 1957 amendment 
added that part of subsection (e) appear- 
ing after the word “action” in line two As 
only this subsection was changed by the 
amendment the rest of the section is not 
set out. 

Denial of Application for Bill of Partic- 
ulars Does Not Preclude Examination of 
Adverse Party. — A bill of particulars 
under § 1-150 and a bill of discovery 

under this article are not inconsistent 
remedies, and theiefore the demial of an 
application for a bill of particulars does 
not preclude the same party from there- 
after moving for leave to examine the ad- 
verse party in regard to the same matters. 

Tillis vy Calvine Cotton Mills, Inc., 238 N. 
CY 2476 SE. (2d) 874" (1953) 
The commissioner has no judicial au- 

thority to make a determination that a per- 
son summoned is an agent of an adverse 
party and therefore subject to examination. 
Berry Bros. Corp. v. Adams. Millis Corp., 
257 N. C. 263, 125 S. E. (2d) 577 (1962). 

§ 1-568.5. Where examination may be held. 
Stated in Aldridge v Hasty, 240 N. G 

353, 82 S. E. (2d) 331 (1954). 

§ 1-568.6. Examination held by commissioner. 
Quoted in Berry Bros Corp. v. Adam- 

Millis Corp., 257 N. C. 263, 125 S. E. (2d) 
577 (1962). 

§ 1-568.7. Powers of commissioner.—In addition to his other powers 
the commissioner may— 

(1) Grant continuances from time to time for good cause; 
(2) Administer oaths to witnesses: and 
(3) Designate a reporter to take and transcribe the examination ; 
(4) The commissioner shall order the examining party, or his counsel, to fur- 

nish the examined party a copy of the deposition or transcript of the 
examination, without cost. (1951, c. 760, s. 1; 1965, c. 184.) 

Editor’s Note.—The 

added subdivision (4). 
Quoted in Berry Bros. Corp. v. Adams- 

1965 amendment Millis Corp., 257 N. C. 263, 125 S. E. (2d) 
577 (1962). 

§ 1-568.8. Procedure exclusive; judge’s or clerk’s authority to fix 
details. 

Examination of Officers of Defendant 
Corporation, — The procedure prescribed 

in this article is the only procedure by 
which a plaintiff can compel the officers of 
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a defendant corporation to submit to his 

adverse examination of them prior to the 

trial of the action. Kohler v. J. A. Jones 

Constr. Co., 271 N.C. 187, 155 S.E.2d 558 

(1967). 

§ 1-568.9. When examination is 

Examination of Officers of Corporate 

Defendant.—The plaintiff may procure an 

order for examination of the officers of his 

corporate adversary, prior to the filing 

of his complaint, only by showing “that 

the examination is necessary to enable him 

properly to prepare his complaint.” Kohler 

v. J. A. Jones Constr. Co., 271 N.C. 187, 

155 S.E.2d 558 (1967). 

1967 CUMULATIVE SUPPLEMENT § 1-568.10 

Quoted in Berry Bros. Corp. v. Adams- 
Millis Corp., 257 N. C. 263, 125 S. E. (2d) 

577 (1962). 

and when not matter of right. 

Applied in Brown v. Randolph Hosp., 

Inc., 269 N.C. 253, 152 S.E.2d 327 (1967). 

Quoted in Griners’ & Shaw, Inc. v. Con- 

tinental Cas Co., 255 N. C. 380, 121 S. E. 

(2d) 572 (1961). 
Stated in Tillis v. Calvine Cotton Mills, 

Inc, 238° N.C $124.76 S. E..1"(2d) 876 

(1953); Potts v. Howser, 267 N.C. 484, 

148 S.E.2d 836 (1966). 

§ 1-568.10. Preliminary procedure for examination before exam- 

ining party’s initial pleading has been filed. 

Plaintiff is entitled to an order of exami- 

nation oniy in respect to those matters 

which relate to the action it has instituted. 

Griners’ & Shaw, Inc. v. Continental Cas. 

eas S50 Na C1 2800-191) 5. oH. 1 (2d) “572 

(1961). 

Where the application for the adverse 

examination of defendants in an action to 

recover for negligence in the treatment of 

a hospital patient was too sweeping in not 

confining the request to the examination of 

defendants in regard to their diagnosis, 

treatment, and procedures in the care of 

the particular patient and the hospital rec- 

ords relating thereto, the order for the 

examination was properly vacated, but 

plaintiff was properly given an opportunity 

to file an amended petition for an exami- 

nation of the defendants within proper 

limits. Brown v. Randolph Hosp., heey. 

269 N.C. 253, 152 S.E.2d 327 (1967). 

Examination Is Not to Be Lightly Al- 

lowed.—This section does not contemplate 

that compulsory examination of his adver- 

sary by one who has not filed a complaint 

is to be lightly allowed. Kohler v. ppAs 

Jones Constr. Co., 271 NiGe= MIS7A 1155 

S.E.2d 558 (1967). 

A ransacking expedition seeking a new 

cause of action is not within the intent 

and purpose ot this article permitting an 

examination before trial for the purpose of 

obtaining information necessary to prepare 

a complaint in the action instituted. Grin- 

ers’ & Shaw, Inc. v. Continenta: Cas. Ga; 

S55uNi G.280, 12155. Bad) e572 (1961). 

This section does not contemplate the 

issuance of a general permit for the plain- 

tiff to embark upon an unrestricted “hsh- 

ing expedition” through the records and 

recollections of his adversary. Kohler v. 

J. A. Jones Constr. Co., 271 N.C. 187, 155 

S.E.2d 558 (1967). 

Showing of Necessity. — This section 

plainly requires that the affidavit must not 

only describe, with reasonable particular- 

ity, the “fish” to be pursued, but must al- 

so show that its capture is necessary for 

the proper preparation of the complaint 

and that it may not otherwise be brought 

into the possession of the plaintiff. Kohler 

vy. J. A. Jones Constr. Co., 271 INGGe 18% 

155 S.E.2d 558 (1967). 

It is not sufficient for the affidavit to as- 

sert that the desired information is neces- 

sary to enable the applicant to prepare his 

pleading properly, it being required that 

the affidavit state facts upon which such 

claim of necessity is based. Kohler v. 1 A 

Jones Constr. Co. 271 N.C. 187, 155 

S.E.2d 558 (1967). 
Appeal Presents for Review Legal Suf- 

ficiency of Application. An appeal from 

an order for the examination of the ad- 

verse party presents for review the legal 

sufficiency of the application for examina- 

tion. Griners’ & Shaw, Inc. v. Continen- 

tal Cas. Co., 255 N. C. 380, 121 S. E. (2d) 

572 (1961). 

The application for examination is a nec- 

essary part of the record proper on an ap- 

peal from an order allowing the applica- 

tion. Griners’ & Shaw, Inc. v. Continen- 

tal Cas. Co., 255 N. C. 380, 121 S. E. (2d) 

572 (1961). 

Supreme Court May Modify Order so 

as to Restrict Examination. — Where the 

order grants a more extensive “fishing li- 

cense” than this section permits, the Su- 

preme Court will modify the order so as 

to restrict it to the examination contem- 

plated by the statute. Kohler v. J. A. 

Jones Constr. Co., 271 N.C. 187, 155 S.E.2d 

558 (1967). 
Application Held Insufficient.— Factual 

averments in plaintiff’s application for an 
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order of examination held fatally insuff- 
cient. Griners’ & Shaw Inc. v. Continen- 
tal. Cas» Co.,°255: N--C,-380, 121 ‘S.5. (2d) 
572 (1961). 

GENERAL STATUTES OF NortH CAROLINA § 1-568.14 

Applied in Jones v. Fowler, 242 N C. 
162, 87 S. E. (2d) 1 (1955); Glenn v. Smith, 
264 N.C. 706, 142 S.E.2d 5y6 (1965). 

§ 1-568.11. Preliminary procedure for examination after initial 
pleadings have been filed. 

(b) The application must be in the form of, or supported by, an affidavit show- 
ing 

(1) That the action has been commenced; 
(2) That the applicant has filed complaint, petition or answer; 
(3) That the applicant desires to examine a designated person who has filed 

a petition, complaint or answer or on whose behalf a petition, complaint or an- 
swer has been filed; 

(4) That the examination should be held at a place designated in the affidavit, 
together with facts showing the reasons 

(19558 Cml345, sorely 

Editor’s Note. — The 1955 amendment 

substituted at the end of paragraph (4) 
of subsection (b) the words “for the des- 
ignation of such place” for the word 
“theretor” As the rest of the section was 
not changed, only subsection (b) is set 
out. 

Examination Is Matter of Right.—After 
the examining party and the party to be 
examined have both filed their pleadings, 
an examination ts a matter of right and 

may be had as provided by this section. 

Aldridge v Hasty, 240 N C 353, 82 S. 

KE. (2d) 331 (1954); Furr v. Simpson, 271 
N.C. 221, 155 S.E.2d 746 (1967). 

Applicant Not Required to State Rea- 
sons Why He Desires Examination.— This 
section does not require the applicant to 

state the reasons why he desires the 

examination or the information he seeks 
to obtain. The “reasons” to be alleged 
are the reasons to: naming the place for 
the hearing designated in the petition. 
Aldridge v. Hasty, 240 N. C. 353, 82 S. E. 
(2d) 331 (1954) 

Reasons for Requesting That Examina- 
tion Be Had at Courthouse of County of 
Defendants’ Residence.— Where it is al- 
lezed in the petition that the parties to be 
examined are residents of a- specific 
county, and the courthouse there is the 
place provided for judicial hearings. these 
are sufficient reasons for requesting that 

the examination be had at the courthouse 
of the county of detendants’ residence. 
Aldridge v Hasty, 240 N C. 353, 82 S. 
E (2d) 331 (1954) 

Commissioner Is without Judicial Au- 
thority.— [he commissioner for the exami- 
nation of designated persons pursuant to 

for the designation of such place. 

this section, is not vested with judicial au- 
thority and may not determine in his dis- 

cretion whether the witnesses to be ex- 

amined should be sequestered, or whether 

a certain person summoned is an agent of 
the adverse party and therefore subject to 

examination. and the commissioner’s rul- 

ings thereon are void. Berry Bros. Corp. 
v Adams Millis Corp., 257 N. C. 263, 125 
S.E. (2d) 577 (1968). 
And Should Refer Judicial Questions to 

Clerk.— Where a commissioner appointed 

pursuant to this section enters an order 

allowing the sequestration of witnesses and 
enters an order holding that one of the 

witnesses was an agent and subject to ex- 

amination, such orders are void but an ap- 

peal will not lie therefrom to the judge of 
the superior court, the proper procedure 

being for the commissioner to refer the 

judicial questions at least in the first in- 

stance to the clerk who issued the order 
for the examination. Berry Bros Corp. v. 
Adams- Millis Corp., 257 N. C. 263, 125 S. 
EK, (2d) 577 (1962) 
Appeal.—An interlocutory order of a su- 

perior court judge affirming an order of 
the clerk entered in accordance with this 
section, does not deprive appellant of a 
substantial right and no appeal lies there- 
from. Black v. Williamson, 256 N. C. 763, 
127.5 B...(2d).»519.. (1962). 

Orders requiring, or refusing to require, 
a party to answer questions in a pretrial 
examination are not immediately appeal- 
able. Furr v. Simpson, 271 N.C. 221, 155 
S.E.2d 746 (1967). 

Applied in Tillis v. Calvine Cotton 
Mills. Inc., 238 N. C. 124, 76 S. E. (2d) 
376 (1953). 

§ 1-568.14. Notice to other parties. 
Applied in Aldridge v Hasty, 240 N CG 

353, 82 S. E. (2d) 331 (1954): Glenn v. 
Smith, 264 N.C. 706, 142 S.E.2d 596 

9 

“= 

(1965); Furr v. Simpson, 271 N.C. 221, 155 
S.E.2d 746 (1967). 
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§ 1-568.16. The examination. 
The prescribed duties of the commis- 

sioner are administrative, not judicial, in 
character Berry Bros Corp. v. Adams- 
Millis Corp., 257 N. C. 263, 125 S. E. (2d) 
577 (1962). 

This article does not confer upon the 
commissioner the judicia] authority, in his 

1967 CuMULATIVE SUPPLEMENT § 1-568.24 

discretion, to order the sequestration of 

witnesses or to determine whether a cer- 

tain person summoned is an agent of an 

adverse party and subject to determination. 
Berry Bros. Corp. v. Adams-Millis Corp., 
257 N. C. 263, 125. S. E. (2d) 577 (1962). 

§ 1-568.17. Written interrogatories. 
Cited in Tillis v. Calvine Cotton Mills, 

Inc. 238 N. C. 124, 76 S. E. (2d) 376 
(1953); Potts v. Howser, 267 N.C. 484, 

148 S.E.2d 836 (1966). 

§ 1-568.18. Refusal to answer question; procedure to compel 

answer, 

Plaintiff should not be denied a plain 
statutory right to examine defendants be- 
fore trial solely because they claim that 
any answers they make may subject them 
to a penalty. Allred v. Graves, 261 N.C. 
31, 134 S.E.2d 186 (1964). 
And proceeding with an examination will 

not deny defendants any constitutional 
right, because any defendant who cannot 

answer the questions, or any of them, pro- 

pounded to him on the examination with- 
out giving testimony that would necessarily 
tend to subject him to punitive damages, 
to an execution against his person, and to 
a deprivation of his homestead exemption 
and of any personal property exemption 
over and above fifty dollars, can then claim 
his privilege against self-incrimination and 

refuse to answer; if plaintiff pursucs the 
matter further pursuant to the provisions 
of this section and § 1-568.19, his claim 

of privilege can be properly ruled on ac- 
cording to the provisions of these sections. 
Allred v. Graves, 261 N.C. 31, 134 S.E.2d 
186 (1964). 

Applied in Furr v. Simpson, 271 N.C. 
221, 155 S.E.2d 746 (1967). 
Quoted in Berry Bros Corp. v. Adams- 

Millis Corp., 257 N. C. 263, 125 S. E. (2d) 
577 (1962). 

Cited in Tillis v. Calvine Cotton Mills, 

fre 939"NI°C. 124) 76°S. BE." (2dys76 

(1953); Galyon v. Stutts. 241 N. C. 120, 

84 S. E. (2d) 822 (1954); Black v. Wil- 

liamson, 257 N. C. 763, 127 S. E. (2d) 519 

(1962). 

§ 1-568.19. Failure to appear for examination or to answer ques- 

tion as ordered. 
Cross Reference.—See note to § 1-568.18. 
This section merely provides procedure 

for the enforcement of the preceding sec- 
tion, § 1-568.18, which prescribes the pro- 
cedure to be followed in compelling an- 

swers on adverse examination. Galyon v. 

Stutts, 241 N. C. 120, 84 S. E. (2d) 822 

(1954). 

Quoted in Berry Bros Corp. v. Adams- 

Millis Corp.. 257 N. C. 263. 125 S. E. (2d) 

577 (1962) 

Cited mn Black v. Williamson, 257 N. C. 

763, 127 S. E. (2d) 519 (1962). 

§ 1-568.23. Waiver of errors and irregularities. 

Cited in Tillis v. Calvine Cotton Mills, 

Inc., 238 N. C. 124, 76 S. E. (2d) 376 

(1953). 

§ 1-568.24. Use of deposition at trial. 

Party May Introduce Own Examination. 

—Where plaintiff examines defendant ad- 

versely prior to trial, the defendant is en- 

titled to introduce the record of his own 

examination at the trial. Watson v. Stal- 

lings, 270 N.C. 187, 154 S.E.2d 308 (1967). 
Admissibility of Examination Taken in 

Prior Action.— Where ‘here was nothing in 

the record to indicate that the plaintiff was 

a party to the suit in which the exami- 

nation was procured at the time the order 

for the examination wa_ issued, the plain- 

tiff had no opportunity to cross-examine 

at the time of the examination, and it was 

error to admit such examination in evi- 

dence. Glenn v. Smith, 264 N.C. 706, 142 

S.E.2d 596 (1965). 

Applied in Aldridge v. Hasty, 240 N. C 

353, 82 S. E. (2d) 331 (1954). 
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§ 1-568 25. Effect of taking deposition and of introducing deposi- 
tion; rebuttal.—(a) A party by examiniug a person pursuant to the provisions 
of this artsle does not make such person his witness. 

(b) When a party introduces in evidence any part of the deposition taken by 
him of an adverse paitv or of an officer or agent of a corporate adversary, and 
such adverse party or officer or agent testifies at the trial in his own behalf or 
in behalf ot the corporate adversary, the party who introduced the deposition or 
part thereot may thereupon cross-examine such witness and may contradict him 
and impeach his credibility in the same manner as any other witness. (1951, c. 
700s So 195 GCG near | SoANC. O00, ) 

Editor's Note.— 

The 1953 amendment deleted from sub- 

section (a) the words “but the party who 

introduces the deposition in evidence. or 

who first introduces any part thereof in 

evidence, does make such person his wit- 

ness.” It also rewrote subsection (b). 

For brief comment on the 1953 amend- 
ment, see 31 N C. Law Rev. 411. 

The 1957 amendment rewrote the latter 

part of subsection (b) Prior to the amend- 
ment it ended with the words “but may 

not impeach his credibility except by the 

showing of prior inconsistent statements 

upon proper foundation laid.” 

Examined Party Becomes Witness of 
Adversary Introducing Examination. — 
When the adverse examination of a de- 
fendant was introduced in evidence by the 
plaintiff, the plaintiff made him his witness 
and represented that he was worthy of be- 
lief. Cline v. Atwood, 267 N.C. 182, 147 
S.E.2d 885 (1966). 
A party does not make his adversary his 

witness by taking his adverse examina- 

tion, or part of it, in evidence at the trial. 
Cline v. Atwood, 267 N.C. 182, 147 S.E.2d 
885 (1966). 

But He May Be Contradicted——When a 
plaintiff makes a party in the litigation his 
own witness, he is not allowed to impeach 

him by attacking his credibility, but re- 
tains the right to contradict him by the 
testimony of other witnesses whose testi- 
mony may be inconsistent with his. Cline 
v. Atwood, 267 N.C. 182, 147 S.E.2d 885 
(1966). 

Examining Party May Cross-Examine 

Adversary Whose Deposition He Has 
Used.— Under the amendment of 1953, the 
examining party may cross-examine his 
adversary whose deposition he has used, if 
and when such adversary becomes a wit- 

ness in his own behalf at the trial, and 
may contradict him but “may not im- 
peach his credibility except by the show- 

ing of prior inconsistent statements upon 

proper foundation laid.” Aldridge v. 
Hasty, 240 N. C. 353, 82 S. E. (2d) 331 
(1954). 

tion, unless he offers the adverse examina- 

ARTICLE 47. 

Motions and Orders. 

§ 1-578. Motions; when and where made and heard.—An application 
for an order is a motion. Motions may be made to the clerk of a superior court, 
or to a judge out of court, except for new trial on the merits. Motions must be 
made within the district in which the action is triable, and may be heard in any 
county of a district by the resident judge or any judge holding courts in the 
district; provided, no motion may be heard and no orders in the cause may be 
made outside the county where the action is pending unless notice of motion 
be served on the opposing party in accordance with the provisions of G. S. 
1-581. A motion to vacate or modify a provisional remedy, and an appeal from 
an order allowing a provisional remedy, have preference over all other mo- 
tions. (C. C. P., ss. 344, 345; Code, s. 594; Rev., s. 874; C. S., s. 909; 1961, 
c. 456.) 

Editor’s Note.— 
The 1961 amendment added all of the 

third sentence following the first comma. 

A motion is not a pleading within the 
meaning of § 1-144. Williams v. Denning, 
260 N.C. 539, 183 S.E.2d 150 (1963). 
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§ 1-581. Notice of motion. 
Test of Necessity for Notice.—The true 

test as to mecessity of notice of motion 

in a case not specially provided for, 1s as 
follows: If upon the particular facts 

presented the applicant is entitled to the 

precise order applied for as a matter of 

strict right, and the adversary party is 
powerless to oppose, the order may be 

granted ex parte, even though it might 

be better practice to require notice to be 
given. But if the adverse party appears 
for any reason to be entitled to be heard 

in opposition to the whole or any part of 
the relief sought, the application must be 
made on notice to such adverse party. Col- 
lins v. North Carolina State Highway, etc., 
Comm., 237 N. C. 277, 74 S. E. (2d) 709 
(1953). 

Notice May Be Waived.—A party who 
is entitled to notice of a motion may 
waive notice. A party ordinarily does this 
by attending the hearing of the motion 

and participating in it. Collins v. North 
Carolina State Highway, etc., Comm., 237 

N. C. 277, 74 S. E. (2d) 709 (1953); In re 
Woodell, 253 N. C. 420, 117 S. E. (2d) 4 
(1960). 

§ 1.582. Orders without notice, 

Judge Should Find Facts as to Grounds 
ct Motion and Meritorious Defense.— 
When a judge of superior court hears a 

motion to set aside a judgment for mistake, 

surprise or excusable neglect, under § 1- 

220, it is his duty upon request so to do, to 

find the facts not only in respect to the 
grounds on which the motion is made, but 

as to nieritorious defense Failure to do 
so is error The same rule would apply 
to hearing on motion to vacate an order 

under this section for reason that it was 

‘nade without notice. Sprinkle v. Sprin- 
kle, 241 N. C. 713, 86 S. E. (2d) 422 
(1955). 

1967 CUMULATIVE SUPPLEMENT § 1-587 

Form, Contents and Mode of Service of 
Notice. — When notice of a motion is 

necessary, it must be in writing; it must 

disclose the nature of the motion, and 

the time and place set for its hearing; it 
must be served on the adversary party or 

his attorney ten days before the time 

appointed for the hearing, unless the 

court prescribes a shorter time by an 
order made without notice; and it must 

be served by an officer unless some other 

mode of service is particularly prescribed, 

or service is accepted by the adverse 

party or his attorney Collins v. North 
Carolina State Highway, etc., Comm., 237 
N C 277, 74 S. E. (2d) 709 (1953). 

Applied in East Carolina Lumber Co. 
v. West, 247 N. C. 699, 102 S E. (2d) 248 
(1958); Perry v. Jolly, 259 N. C. 306, 130 

S. E. (2d) 654 (1963). 
Cited in Hamlet Hospital v. Joint Com- 

mittee, 234 N. C. 673. 68 S. E (2d) 862 
(1952); In re Application for Reassign- 

ment, 247 N. C. 413, 101 S. E. (2d) 359 

(1958). 

vacated. 
Court May Refuse to Entertain Motion 

to Vacate Not Made within Reasonable 

Time.—An order made without notice 

when notice should have been given is 
irregular It may be set aside under this 

section. But a court may refuse to enter- 

tain a motion to vacate an order entered 

without notice if it is not made within a 

reasonable time after entry of the order. 

Collins v. North Carolina State Highway, 

etc., Comm., 237 N. C. 277, 74 S. E. (2d) 
709 (1953). 

Arricie 48. 

Notices. 

§ 1-585. Form and service. 
Applied in Harris v. Harris, 257 N. C. 

416, 126 S E. (2d) 83 (1962). 

§ 1-586. Service upon attorney. 
Cited in In re Hardin, 248 N. C. 66, 102 

S. E. (2d) 420 (1958). 

§ 1-587. Service upon a party. 

Cited in Brown v. Allen, 344 U. S. 443, 

73 S. Ct. 397, 437 (1953). 

Cited in In re Hardin, 248 N. C. 66, 102 
S. E. (2d) 420 (1958). 
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§ 1-588. Service by publication, 
Cited in Collins v. North Carolina State 

Highway, etc., Comm., 237 N. C. 277, 74 
S. E. (2d) 709 (1953). 

§ 1-589. Service by telephone, telegram, or certified or registered 
mail on witnesses and jurors.—Sheriffs, constables and other officers charged 
with service of such process may serve subpoenas for witnesses and summons 
for jurors by telephone, telegram, or certified or registered mail, and such serv- 
ice shall be valid and binding on the person served. When such process is served 
by telephone, the return of the officer serving it shall state it was served by 

telephone. When served by certified or registered mail, a copy shall be mailed 
and a written receipt requested of the addressee and such receipt shall be filed 
with the return and be a necessary part thereof. When such process is served 
by telegram, the return of the officer serving it shall state it was so served and 
shall attach to the subpoena or summ:ns a copy of such telegram, setting forth 
the subpoena or summons in full, and a service message from the telegraph com- 
pany showing personal delivery of such telegram to the addressee; a return so 
made shall be prima facie evidence of such service and the person therein named 
shall be bound to appear in the same manner as if personally served. (1915, c. 
48 2 CyiSap s¥OISF 925 WoNIS 1G45 Gc. GSa ps1 ORD en S22 aia) 

Local Modification. — Cumberland: 1957, 
CGrokscte se | 

Editor’s Note.— 

The 1959 amendment rewrote this sec- 

tion, adding the references to telegrams 

and certified mail. 

Cited in Vaughan v. Broadfoot, 267 N.C. 
691, 149 S.E.2d 37 (1966). 

§ 1-589.1. Withholding information necessary for service on law- 
enforcement officer prohibited. — When service of subpoena, or any other 
court process, is sought upon any law-enforcement officer of the State or of any 
political subdivision thereof pursuant to the provisions of G.S. 1-589, or of any 
other statute, it shall be unlawful for any officer or employee of the agency by 
whom the officer sought to be served is employed willfully to withhold the address 
or telephone number of the officer sought to be served with subpoena or other 
process. (1967, c. 456.) 

§ 1-592. Officer’s return evidence of service. 
Officer’s Return Is Prima Facie Cor- 

rect.— 
When the return shows legal service by 

an authorized officer, nothing else appear- 
ing, the law presumes service. The service 
is deemed established unless, upon motion 

in the cause, the legal presumption is re- 
butted by evidence upon which a finding 

of nonservice 1s properly based. Upon 
hearing such motion, the burden of proof 

is upon the party who seeks to set aside 

the officer’s return or the tudgment based 

thereon to establish nonservice as a fact; 

and, notwithstanding positive evidence of 
nonservice, the officer’s return is evidence 

upon which the court may base a finding 

that service was made as shown by the 

return. Harrington v Rice, 245 N C. 640, 
97 S. E. (2d) 239 (1957); North State Fin. 
Co. v. Leonard, 263 N.C. 167, 139 S.E.2d 
356 (1964). 

The return on the summons and the re- 

citals in the judginent that process had 
been served on defendant by delivering a 

copy to its general manager sufficed prima 
facie to show valid service. Tyndall v. Tri- 
angle Mobile Homes, Inc., 264 N.C. 467, 
142 S.E.2d 21 (1965). 

Clear and Unequivocal Evidence Re- 
quired to Set Aside Officer’s Return.—An 
officer’s return or a judgment based there- 

on may not be set aside unless the evi- 
dence consists of more than a single con- 

tradictory affidavit (the contradictory tes- 

timony of one witness) and is clear and 

unequivocal. Harrington v. Rice, 245 N. C. 

640, 97 S. E. (2d) 239 (1957). 
Defendant has burden of repelling prima 

facie case made by the sheriff’s return. 
Tyndall v. Triangle Mobile Homes, Inc, 
264 N.C. 467, 142 S.E.2d 21 (1965). 

Credibility of witnesses and weight of 
evidence are for determination by the 

court in discharging its duty to find the 
facts. North State Fin. Co. v. Leonard, 
263 N.C. 167, 139 S.E.2d 356 (1964). 

Evidence of Attorney’s Withdrawal.— 
Written notice served on a client would 
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be the most satisfactory evidence of timely 
notice of an attorney’s withdrawal from a 
case. Smith v. Bryant, 264 N.C. 208, 141 
S.E.2d 303 (1965). 

Evidence Held Sufficient. — Evidence 
was sufficient to sustain the court’s find- 
ing that notwithstanding the officer’s re- 

1967 CUMULATIVE SUPPLEMENT § 1-597 

turn showing service, the defendant had 
not been personally served, and judgment 

setting aside default judgment entered 

against her in the cause was afirmed. Har- 

rington v. Rice, 245 N. C. 640, 97 S. E. 
(2d) 239 (1957). 

ARTICLE 49. 

Time. 

§ 1-593. How computed.—The time within which an act is to be done, 
as provided by law, shall be computed by excluding the first and including the 
last day. 
cluded. 

Editor’s Note. — The 1957 amendment 
inserted the word “Saturday.” 

This section applies to the computation 
of time, whether the time to be taken into 

account is days, months. or years. Hard- 
Dagcerey.) Deal 25S Nw Ca 3, 127 (9: i: 
(2d) 771 (1962). 
“Exclude” Defined. — In construing this 

section the Supreme Court has decided in 
many cases that “exclude” means to shut 

out, to refuse consideration in the compu- 

tation of time. Bowle: v. Bowles, 237 
mW. C. 462,75 S: E. (2d), 413 (19538). 

Period of Limitation Extended If Last 
Day Is Sunday or Holiday.—If the last 

day of a period of limitation for commenc- 

ing an action falls on a Sunday or on a 
legal holiday, the period is extended and 

the action may be commenced on the fol- 

lowing secular or business day. Hardbar- 

Serv DealpessaNimG. Ssisieyeos ke. (2d) 
771 (1962) 

Where County Clerk’s Office Closed on 
Easter Monday.— When this section and §§ 

2-24, 103-4, and 103-5 are construed to- 

If the last day is Saturday, Sunday or a legal holiday, it must be ex- 
Re Giab ease ode s30903 Rev, S.087.5 C..5.,08.. 9225-1957, e 1415 

gether, the closing of a county clerk’s of- 

fice on Easter Monday pursuant to resolu- 
tion by the board of county commissioners 

in which Faster Monday was designated a 

holiday, a plaintiff, if otherwise entitled to 
commence an action on Easter Monday is 

entitled to commence the action on the 
next day the courthouse is open for busi- 

ness.) Hliardbarger vs Deal) 258.N. C131, 
12a ett al 2d), 7214 (1962), 

Judicial Notice.—The court would take 
judicial notice of the fact that 2 September 
1962, the last day of the two-year period 
beginning with the death of the plaintiff's 
intestate, was Sunday, and that the fol- 
lowing day was the first Monday in Sep- 
tember, a public holiday. The action was 
instituted on 4 September 1962 by the is- 
suance of summons and, therefore, was in- 
stituted within the time allowed by § 1-53. 
Kinlaw v. Norfolk So. Ry., 269 N.C. 110, 
152 S.E.2d 329 (1967). 
Applied in Walker v. Southern Ry., 237 

F. Supp. 278 (W.D.N.C. 1965). 

ARTICLE 50. 

General Provisions as to Legal Advertising. 

§ 1-597. Regulations for newspaper publication of legal notices, 
advertisements, etc. 

Notwithstanding the provisions of G. S. 1-599, whenever a notice or any other 

paper, document or legal advertisement of any kind or description shal] be au- 

thorized or required by any of the laws of the State of North Carolina, hereto- 

fore or hereafter enacted, or by any order or judgment of any court of this State 

to be published or advertised in a newspaper qualified for legal] advertising 1n a 

county and there is no newspaper qualified for legal advertising as defined 

in this section in such county, then it shall be deemed sufficient compliance with 

such laws, order or judgment by publication of such notice or any other such 

paper, document or legal advertisement of any kind or description in a news- 

paper published in an adjoining county or in a county within the same judicial 

district; provided, if the clerk of the superior court finds as a fact that such 

newspaper otherwise meets the requirements of this section and has a general 
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circulation in such county where no newspaper is published meeting the require- 
ments of this section. (1939, c. 170, s. 1; 1941, c. 96; 1959, c. 350.) 

Editor’s Note. — The 1959 amendment 
added the second paragraph to this sec- 

tion. As the first paragraph was not af- 
fected by the amendment it is not set out. 

Notice Ineffective Unless Published as 
Provided in This Section.— Under this sec- 

lished in a newspaper having a general 
circulation, within the county where the 
land to be sold is located, to subscribers 

who have actually paid the subscription 
price therefor. Jones v. Percy, 237 N. C. 
239. 74 S. E. (2d) 700 (1953). 

Cited in Harrison v. Hanvey, 265 N.C. tion, the publication of a notice of sale 
243, 143 S.E.2d 593 (1965). under a power contained in a deed of 

trust is wholly ineffective unless it is pub- 

§ 1-600. Proof of publication of notice in newspaper; prima facie 
evidence.—(a) Publication of any notice permitted or required by law to be 
published in a newspaper may be proved by a printed copy of the notice together 
with an affidavit made before some person authorized to administer oaths, of the 
publisher, proprietor, editor, managing editor, business or circulation manager, 
advertising, classified advertising or any other advertising manager, or foreman 
ot the newspaper, showing that the notice has been printed therein and the date 
or dates of publication. If the newspaper is published by a corporation, the affi- 
davit may be made by one of the persons hereinbefore designated or by the presi- 
dent, vice president, secretary, assistant secretary, treasurer, or assistant treas- 
urer of the corporation. 

(b) Such affidavit and copy of the notice shall constitute prima facie evidence 
of the facts stated therein concerning publication of such notice. 

(c) The method of proof of publication of a notice provided for in this section 
is not exclusive, and the facts concerning such publication may be proved by 
any competent evidence. (1951, c. 1005, s. 2; 1957, c. 204.) 

Editor’s Note. — The 1957 amendment 
inserted “managing editor” in line four of 
subsection (a). 

Chapter 1B. 

Contribution. 

Article 2. 

Judgment against Joint Obligors or 
Joint Tort-Feasors, 

Article 1. 

Uniform Contribution among Tort- 
Feasors Act. 

Sec. Sec. 
. Right to contribution. 1B-7. Payment of judgment by one of 

1B-2. Pro rata shares. several. 

1B-3. Enforcement. : 
icle 3, 

1B-4. Release or covenant not to sue. ; Article ] 

1B-5. Uniformity of interpretation. Cross Claims and Joinder of Third 
1B-6. Short title. Parties for Contribution. 

1B-8. Cross claims and joinder of third 
parties. 

ARTICLE 1, 

Uniform Contribution among Tort-Feasors Act. 

§ 1B-1. Right to contribution.—(a) Except as otherwise provided in this 
article, where two or more persons become jointly or severally liable in tort for 
the same injury to person or property or for the same wrongful death, there is a 
right of contribution among them even though judgment has not been recovered 
against all or any of them. 
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(b) The right of contribution exists only in favor of a tort-feasor who has paid 

more than his pro rata share of the common liability, and his total recovery 1s 

limited to the amount paid by him in excess of his pro rata share. No tort-feasor is 

compelled to make contribution beyond his own pro rata share of the entire liability. 

(c) There is no right of contribution in favor of any tort-feasor who has inten- 

tionally caused or contributed to the injury or wrongful death. 

(d) A tort-feasor who enters into a settlement with a claimant is not entitled 

to recover contribution from another tort-feasor whose liability for the injury or 

wrongful death has not been extinguished nor in respect to any amount paid in a 

settlement which is in excess of what was reasonable. 

(e) A liability insurer, who by payment has discharged in full or in part the 

liability of a tort-feasor and has thereby discharged in full its obligation as in- 

surer, succeeds to the tort-feasor’s right of contribution to the extent of the 

amount it has paid in excess of the tort-feasor’s pro rata share of the common lia- 

bility. This provision does not limit or impair any right of subrogation arising from 

any other relationship. 

(f) This article does not impair any right of indemnity under existing law. 

Where one tort-feasor is entitled to indemnity from another, the right of the in- 

demnity obligee is for indemnity and not contribution, and the indemnity obligor is 

not entitled to contribution from the obligee for any portion of his indemnity ob- 

ligation. 

(g) This article shall not apply to breaches of trust or of other fiduciary obliga- 

tion. (1967, c. 847, s. 1.) 

Editor’s Note.—Section 4, c. 847, Ses- Laws 1967, provides that the act shall not 

sion Laws 1967, provides that the act shall apply to litigation pending on its effec- 

be in full force and effect from and after tive date. 

Jan. 1, 1968. Section 3%, c. 847, Session 

§ 1B-2. Pro rata shares.—In determining the pro rata shares of tort-fea- 

sors in the entire liability 

(1) Their relative degree of fault shall not be considered ; 

(2) If equity requires, the collective liability of some as a group shall 

constitute a single share; and 

(3) Principles of equity applicable to contribution generally shall apply. 

(1967, c. 847, s. 1.) 

§ 1B-3. Enforcement.—(a) Whether or not judgment has been entered 

in an action against two or more tort-feasors for the same injury or wrongful 

death, contribution may be enforced by separate action. 

(b) Where a judgment has been entered in an action against two or more tort- 

feasors for the same injury or wrongful death, contribution may be enforced in 

that action by judgment in favor of one against other judgment defendants by mo- 

tion upon notice to all parties to the action. 

(c) If there is a judgment for the injury or wrongful death against the tort- 

feasor seeking contribution, any separate action by him to enforce contribution must 

be commenced within one year after the judgment has become final by lapse of time 

for appeal or after final judgment is entered in the trial court in conformity with 

the decisions of the appellate court. 

(d) If there is no judgment for the injury or wrongful death against the 

tort-feasor seeking contribution, his right of contribution is barred unless he has 

either 

(1) Discharged by payment the common liability within the statute of limi- 

tations period applicable to claimant’s right of action against him and 

has commenced his action for contribution within one year after pay- 

ment, 
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(2) Agreed while action is pending against him to discharge the common lia- 
bility and has within one year after the agreement paid the liability 
and commenced his action for contribution, or 

(3) While action is pending against him, joined the other tort-feasors as 
third-party defendants for the purpose of contribution. 

(e) The recovery of judgment against one tort-feasor for the injury or wrong- 
ful death does not of itself discharge the other tort-feasors from liability to the 
claimant. The satisfaction of the judgment discharges the other tort-feasors from 
liability to the claimant for the same injury or wrongful death, but does not impair 
any right of contribution. 

(f) The judgment of the court in determining the liability of the several defen- 
dants to the claimant for the same injury or wrongful death shall be binding as 
among such defendants in determining their right to contribution. (1967, c. 847, 
Salt) 

§ 1B-4. Release or covenant not to sue.—When a release or a covenant 
not to sue or not to enforce judgment is given in good faith to one of two or 
more persons liable in tort for the same injury or the same wrongful death: 

(1) It does not discharge any of the other tort-feasors from liability for the in- 
jury or wrongful death unless its terms so provide; but it reduces the 
claim against the others to the extent of any amount stipulated by the 
release or the covenant, or in the amount of the consideration paid for 
it, whichever is the greater; and, 

(2) It discharges the tort-feasor to whom it is given from all liability for 
contribution to any other tort-feasor. (1967, c. 847, s. 1.) 

§ 1B-5. Uniformity of interpretation.—This article shall be so inter- 
preted and construed as to effectuate its general purpose to make uniform the 
law of those states that enact it. (1967, c. 847, s. 1.) 

§ 1B-6. Short title.—This article may be cited as the Uniform Contribu- 
tion among Tort-Feasors Act. (1967, c. 847, s. 1.) 

ARTICLE 2. 

Judgment against Joint Obligors or Joint Tort-Feasors. 

§ 1B-7. Payment of judgment by one of several.—(a) In all cases in 
the courts of this State wherein judgment has been, or may hereafter be, rendered 
against two or more persons or corporations, who are jointly and severally liable 
for its payment either as joint obligors or joint tort-feasors, and the same has not 
been paid by all the judgment debtors by each paying his pro rata share thereof, 
if one or more of the judgment debtors shall pay the judgment creditor, either be- 
fore or after execution has been issued, the full amount due on said judgment, and 
shall have entered on the judgment docket in the manner hereinafter set out a 
notation of the preservation of the right of contribution, such notation shall have 
the effect of preserving the lien of the judgment and of keeping the same in full 
force as against any judgment debtor who does not pay his pro rata share thereof 
to the extent of his liability thereunder in law and equity. Such judgment may be 
enforced by execution or otherwise in behalf of the judgment debtor or debtors 
who have so preserved the judgment. 

(b) The entry on the judgment docket shall be made in the same manner as 
other cancellations of judgment, and shall recite that the same has been satisfied, 
released and discharged, together with all costs and interest, as to the paying judg- 
ment debtor, naming him, but that the lien of the judgment is preserved as to the 
other judgment debtors for the purpose of contribution. No entry of cancellation as 
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to such other judgment debtors shall be made upon the judgment docket or judg- 

ment index by virtue of such payment. 

(c) If the judgment debtors disagree as to their pro rata shares of the liability, 

on the grounds that any judgment debtor is insolvent or is a nonresident of the 

State and cannot be forced under the execution of the court to contribute 

to the payment of the judgment, or upon other grounds in law and equity, their 

shares may be determined upon motion in the cause and notice to all parties to the 

action. Issues of fact arising therein shall be tried by jury as in other civil actions. 

(1967, c. 847, s. 1.) 

ARTICLE 3. 

Cross Claims and Joinder of Third Parties for Contribution. 

§ 1B-8. Cross claims and joinder of third parties.—(a) A joint tort- 

feasor who is a party to an action may file a cross claim for contribution or in- 

demnity from any other joint tort-feasor who is a party. 

(b) At any time before judgment is obtained a defendant tort-feasor, as a 

third-party plaintiff, may upon motion cause a summons and complaint to be 

served upon a person not a party to the action who is or may be liable to him for 

all or part of the plaintiff’s claim against him. If the motion is granted and the 

summons and complaint are served, the person so served, hereinafter called the 

third-party defendant, shall make his defenses to the third-party plaintiff’s claim 

and his counterclaims against the third-party plaintiff and cross claims against 

other third-party defendants. A third-party defendant may proceed under this sub- 

section against any person not a party to the action who is or may be liable to 

him as a joint tort-feasor for all or a part of the claim made in the action against 

the third-party defendant. (1967, c. 847, s. 1.) 

STATE OF NORTH CAROLINA 

DEPARTMENT OF JUSTICE 

Raleigh, North Carolina 

November 1, 1967 

I, Thomas Wade Bruton, Attorney General of North Carolina, do hereby 

certify that the foregoing 1967 Cumulative Supplement to the General Statutes 

ot North Carolina was prepared and published by The Michie Company under 

the supervision of the Division of Legislative Drafting and Codification of 

Statutes of the Department of Justice of the State of North Carolina. 

Tuomas WADE BRUTON 

Attorney General of North Carolina 

261 








