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Preface 

This Cumulative Supplement to replacement volume 2B contains the general 
laws of a permanent nature enacted at the 1961 and 1963 Sessions of the Gen- 
eral Assembly, which are within the scope of such volume, and brings to date 
the annotations included therein. 

Amendments of former laws are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amend- 
atory acts. 

Chapter analyses show new sections and also old sections with changed cap- 
tions. An index to all statutes codified herein prior to 1961 appears in Replace- 
ment Volumes 4B and 4C. The Cumulative Supplements to such volumes con- 
tain an index to statutes codified as a result of the 1961 and 1963 legislative ses- 
sions. 

The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the General Statutes or in this Supplement, and any sug- 
gestions they may have for improving the General Statutes, to the Division of 
Legislative Drafting and Codification of Statutes of the Department of Justice, or 
to The Michie Company, Law Publishers, Charlottesville, Virginia. 
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Scope of Volume 

Statutes: 

Permanent portions of the general laws enacted at the 1961 and 1963 Sessions 
of the General Assembly affecting Chapters 53 through 8&2 of the General Statutes. 

Annotations: 

Sources of annotations: 
North Carolina Reports volumes 250 (p. 378)-260 (p. 132). 
Federal Reporter 2nd Series volumes 265 (p. 657)-316. 
Federal Supplement volumes 172 (p. 273)-216. 
United States Reports volumes 359 (p. 344) -372. 
Supreme Court Reporter volumes 79 (p. 944)-83 (p. 1559). 
North Carolina Law Review volumes 37 (p. 233)-41 (p. 662). 
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The General Statutes of North Carolina 

1963 Cumulative Supplement 

VOLUME 2B 

Chapter 53. 

Banks. 

Article 2. 

Creation, 

er. 
53-4. Examination by Commissioner; when 

certification to be refused; review 
by Commission. 

Article 6. 

Powers and Duties. 

53-45. Banks, fiduciaries, etc., authorized 
to invest in securities approved by 

Federal Housing Administrator, 

Veterans Administrator, etc. 

53-62. Establishment of branches or tell- 
er’s windows. 

Article 8, 

Commissioner of Banks and Banking 
Department. 

53-92.1. Commission bound by require- 
ments imposed on Commis- 
sioner as to certification of new 

banks, establishment of 

branches, etc. 

Article 15. 

North Carolina Consumer Finance Act. 

53-164. Title. 
53-165. Definitions. 
53-166. Scope of article; evasions; penal- 

ties; loans in violation of article 

void. 

Expenses of supervision. 

License required; showing of con- 
venience, advantage and financial 

responsibility; investigation of ap- 
plicants; hearings; existing busi- 
nesses; contents of license; trans- 

fer; posting. 

Application for license. 

Locations; change of ownership or 
management. 

Revocation, suspension or surren- 

der of license. 
Conduct of other business in same 

office. 

53-167. 

53-168. 

53-169. 

53-170. 

53-171. 

53-172. 

Sec. 
53-173. 

53-174. 

53-175. 

53-176. 

53-177. 

53-178. 

53-179. 

53-180. 

53-181. 

53-182. 

53-183. 

53-184. 

53-185. 

53-186. 

53-187. 

53-188. 

53-189. 

53-190. 

53-191. 

53-192. 

53-193. 

53-194. 

53-195. 

53-196. 

53-197. 

53-198. 

53-199. 

Maximum rate of charge. 
Refund. 
Default charge. 

Optional rates, maturities and 
amounts. 

Recording fees. 
No further charges; no splitting 

contracts; certain contracts void. 

Multiple office loan limitations. 
Time and payment limitation. 
Statements and information to be 
furnished to borrowers; power of 

attorney or confession of judg- 
ment prohibited. 

Payment of loans; receipts. 
Advertising, broadcasting, etc., false 

or misleading statements. 

Securing of information; records 
and reports; allocations of ex- 

pense. 
Rules and regulations by Banking 
Commission and Commissioner. 

Commissioner to issue subpoenas, 
conduct hearings, give publicity 

to investigations, etc. 
Injunctive powers; receivers. 

Review of regulations, order or act 

of Commission or Commissioner. 
Insurance. 

Loans made elsewhere. 
Businesses exempted. 

Article 16. 

Sale of Checks Act. 

Citation of article. 
Definitions. 

License required to sell or issue 
checks; exception. 

Exemptions. 
Form and contents of license ap- 

plications. 
Investigation fee. 
Approved applicants to furnish 

surety bonds; lists of locations; 
cancellation of bonds. 

Requiring additional bonds; 
posits in lieu of bonds. 

de- 
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Sec. EC, : 
53-200. Investigation of applicants; issu- agents; annual financial state- 

ance of licenses. ments; audits. 
53-201. Minimum net worth of licensees. 53-205. Exempt agents need not be listed. 
52-202. License fees. 53-206. Notice of denial or revocation of 

53-203. More than one location author- license; hearing; appeal. 
ized; employees, agents and rep- 53-207. Grounds for revoking licenses. 
resentatives. 53-208. Violation a misdemeanor. 

55-204. Annual lists of locations and 

ARTICLE 1. 

Definitions. 

§ 53-1. “Bank,” ‘“‘surplus,’”’ ‘‘undivided profits,’’ and other words 
defined. 

Cited in Lenoir Finance Co. v. Currie, 
254 N. C. 129, 118 S. E. (2d) 543 (1961). 

ARTICLE 2, 

Creation. 
§ 538-2. How incorporated. 

(4) The amount of its authorized capital stock, the number of shares into 
which it is divided, the par value of each share; the amount of capital 
stock with which it will commence business, which shall not be less 
than one hundred thousand dollars ($100,000.00) in cities or towns of 
three thousand population and under; one hundred fifty thousand dol- 
lars ($150,000.00) in cities or towns of more than three thousand pop- 
ulation and less than ten thousand population; two hundred thousand 
dollars ($200,000.00) in cities or towns of more than ten thousand 
population and less than twenty-five thousand population ; two hundred 
fifty thousand dollars ($250,000.00) in cities or towns of more than 
twenty-five thousand population and less than fifty thousand popula- 
tion; or three hundred thousand dollars ($300,000.00) in cities or 
towns of more than fifty thousand population; and in addition shail 
have a paid-in surplus of at least fifty per cent (50%) of the author- 
ized capital stock, as hereinbefore set out; the population to be ascer- 
tained by the last preceding national census: Provided, that this subdi- 
vision shall not apply to banks organized and doing business prior to 
its adoption. Provided, further, that fractional shares may be issued 
for the purpose of complying with the requirements of G. S. 53-88. 

(1963 .co7OSien2i) 
Editor’s Note.— 
The 1963 amendment rewrote subdivi- 

sion (4). As the rest of the section was 
not affected by the amendment, it is not 

set forth above. 
A banking corporation is wholly a crea- 

tive grace, and the right to carry on a 

banking business through the agency of a 
corporation is a franchise which is depend- 
ent on a grant of corporate powers by the 

State. Young v. Roberts 252 N. C. 9, 112 
S. E. (2d) 758 (1960). 

ture of statute, doing business by legisla- 

§ 538-3. Certificate of incorporation; how signed, proved, and filed. 
Cited in Young v. Roberts, 252 N. C. 9, 

112 S. E. (2d) 758 (1960). 

§ 53-4, Examination by Commissioner; when certification to be re- 
fused; review by Commission.—Upon receipt of a copy of the certificate of 
incorporation of the proposed bank, the Commissioner of Banks shall at once 
examine into all the facts connected with the formation of such proposed corpo- 

38 



§ 53-5 1963 CUMULATIVE SUPPLEMENT § 53-5 

ration including its location and proposed stockholders, and if it appears that such 
corporation, if formed, will be lawfully entitled to commence the business of bank- 
ing, the Commissioner of Banks shall so certify to the Secretary of State, unless 
upon examination and investigation he has reason to believe that 

(1) The proposed corporation is formed for any other than legitimate bank- 
ing business ; or 

(2) That the character, general fitness, and responsibility of the persons pro- 
posed as stockholders in such corporation are not such as to command 
the confidence of the community in which said bank is proposed to be 
located ; or 

(3) That the probable volume of business and reasonable public demand in 
such community is not sufficient to assure and maintain the solvency 
of the new bank and of the then existing bank or banks in said com- 
munity ; or 

(4) That the name of the proposed corporation is likely to mislead the public 
as to its character or purpose; or 

(5) That the proposed name is the same as the one already adopted or ap- 
propriated by an existing bank in this State, or so similar thereto as to 
be likely to mislead the public. Upon such certification the Secretary 
of State shall issue and record such certificate of incorporation. 

Notwithstanding any other provisions of this section, the Commissioner of 
Banks shall not make the certification to the Secretary of State described above 
until he shall have ascertained to his satisfaction that the establishment of such 
bank will meet the needs and promote the convenience of the community to be 
served by the bank. Any action taken by the Commissioner of Banks pursuant 
to this section shall be subject to review by the State Banking Commission which 
shall have the authority to approve, modify or disapprove any action taken o7 
recommended by the Commissioner of Banks. (1921, c. 4, s. 4; Ex. Sess. 1921, c. 
SONS amram Ali Col Jade ends seo oj ner 209NS sly 9637 07 793,-s.. 12) 

Editor’s Note.— 
The 1963 amendment added the 

paragraph. 
Basis for Refusal to Issue Certificate.— 

If the certificate of incorporation complies 
with statutory requirements in all other 
respects, the authority of the Commis- 

sioner of Banks to refuse to issue such 
certificate to the Secretary of State must 
be based on a finding adverse to the pro- 
posed banking corporation in respect of 
one or more of the legislative standards 
defined in this section. Young v. Roberts, 
252 N. C. 9,112 S. E. (2d) 758 (1960). 

Review by State Banking Commission.— 
Under this section and § 53-92, construed 
in pari materia, any decision made by the 
Commissioner of Banks in the exercise of 
the responsibility and authority conferred 

last 

upon him by this section is subject to re- 
view by the State Banking Commission 
upon application by any adversely affected 
interested person. However, upon review 
of a decision of the Commissioner of 
Banks, with reference to a certificate of in- 

corporation of a proposed banking corpo- 
ration otherwise in compliance with the 

statutory requirements, the Commission 

has no authority to direct the Commis- 
sioner of Banks to refuse to issue a certifi- 
cate of approval, except on a finding ad- 

verse to the proposed banking corporation 

in respect of one or more of the legisla- 
tive standards defined in this section. 
Vounguveroberts, 252 Ne Ce on 112808 b- 
(2d) 758 (1960). 

Cited in Lenoir Finance Co. v. Currie, 

254 N. G! 129,118 SE. (2d) 543 (1961). 

§ 53-5. Certificate of incorporation, when certified. 

When Limitation of Section Applies.— 
The limitation set out in the last sentence 
of this section applies only in the event 
the “said persons” have become “a body 

pelitic and corporate” and the certificate 
of incorporation has been recorded and is- 
sued. Young v. Roberts, 252 N. C. 9, 112 

S. E. (2d) 758 (1960). 
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ARTICLE 6. 

Powers and Duties. 

§ 53-43. General powers. en 
(6) Any commercial bank, savings bank, savings and loan association or 

trust company, heretofore or hereafter organized under any general 
or special laws of this State and any national bank or federal savings 
and loan association doing business in this State, shall have power, 
in addition to such other powers as it may have: 

a. Upon the making of a loan or discount, to deduct in advance, 
from the proceeds of such loan, interest at a rate not exceed- 
ing six per centum (6%) per annum upon the amount of the 
loan from the date thereof until the maturity of the final in- 
stallment, notwithstanding that the principal amount of such 
loan is required to be repaid in installments: Provided, any 
commercial bank may exercise and enjoy all the powers now 
or hereafter provided in subdivision (3) of § 53-141: Pro- 
vided further, that in exercising the power herein contained, 
savings and loan associations or federal savings and loan as- 
sociations may deduct interest in advance for one month from 
each monthly installment payment of principal and_ interest 
on any loan, and may not deduct interest in advance from 
the proceeds of a loan where the maturity date of the final 
installment payment of said loan is three years or more from 
the date thereof or where the amount of said loan exceeds 
fifteen hundred dollars ($1500.00). 

b. Nothing in subdivision (6) shall be construed as in anywise 
extending or increasing or decreasing the powers of com- 
mercial banks, savings banks, savings and loan associations, 
trust companies, national banks, or federal savings and loan 
associations to make loans or discount notes other than as 
herein or by other laws expressly provided. 

(1961, c. 954.) 
Editor’s Note.— 
The 1961 amendment inserted in sub- 

those expressly granted, or those fairly 
incidental thereto, in this article. Sparks 

division (6) the references to savings and 
loan associations and federal savings and 

loan associations. Only subdivbision (6) is 

v. Union Trust Co. of Shelby, 256 N. C. 
ATS hoa) Et! (2d) 365 (1962). 

Cited in Lenoir Finance Co. vy. Currie, 
set out. 

State banks have no powers beyond 

§ 53-44. Investment in bonds guaranteed by United States. 
Cross references.— funds in hands of clerks of court by color 
For other provisions as to investment of of their office, see §§ 2-54 to 2-60. 

254 N. C. 129, 118 S. E. (2d) 543 (1961). 

§ 53-45. Banks, fiduciaries, etc., authorized to invest in securities 
approved by Federal Housing Administrator, Veterans Administrator, 
etc.—(a) Insured Mortgages and Obligations of National Mortgage Associa- 
tions and Federal Home Loan Banks.—It shall be lawful for all commercial and 
industrial banks, trust companies, building and loan associations, insurance com- 
panies, mortgagees and loan correspondents approved by the Federal Housing 
Administrator, and other financial institutions engaged in business in this State, 
and for guardians, executors, administrators, trustees or others acting in a fi- 
duciary capacity in this State to invest, to the same extent that such funds may 
be invested in interest-bearing obligations of the United States, their funds or 
the moneys in their custody or possession which are eligible for investment, in 
bonds or notes secured by a mortgage or deed of trust insured by the Federal 
Housing Administrator, in bonds or notes secured by a mortgage or deed of 

10 



§ 53-46 1963 CuMULATIVE SUPPLEMENT § 53-52 

trust insured or guaranteed by the Veterans Administrator, in mortgages on real 
estate which have been accepted for insurance by the Federal Housing Adminis- 
trator or Veterans Administrator, and in obligations of national mortgage as- 
sociations, or bonds, debentures, consolidated bonds or other obligations of any 
federal home loan bank or banks. 

(b) Insured Loans.—AlIl such banks, trust companies, building and loan as- 
sociations and insurance companies, mortgagees and loan correspondents ap- 
proved by the Federal Housing Administrator, and other financial institutions, 
and also all such guardians, executors, administrators, trustees or others acting 
in a fiduciary capacity in this State, may make such loans, secured by real es- 
tate, as the Federal Housing Administrator or Veterans Administrator has in- 
sured or has made a commitment to insure, and may obtain such insurance. 

(c) Eligibility for Credit Insurance.—All banks, trust companies, building and 
loan associations, insurance companies, mortgagees and loan correspondents ap- 
proved by the Federal Housing Administrator, and other financial institutions, 
on being approved as eligible for credit insurance by the Federal Housing Ad- 
ministrator, may make such loans as are insured by the Federal Housing Ad- 
ministrator, and on being approved as eligible for credit insurance by the Vet- 
erans Administrator, may make such loans as are insured or guaranteed by the 
Veterans Administrator. 

(d) Certain Securities Made Eligible for Collaterals, etc—Wherever, by stat- 
ute of this State, collateral is required as security for the deposit of public or 
other funds; or deposits are required to be made with any public official or de- 
partment; or an investment of capital or surplus, or a reserve or other fund, is 
required to be maintained, consisting of designated securities, bonds, and notes 
secured by a mortgage or deed of trust insured by the Federal Housing Admin- 
istrator or Veterans Administrator, debentures issued by the Federal Housing 
Administrator and obligations of national mortgage associations shall be eligible 
for such purposes. 

(e) General Laws Not Applicable——No law of this State prescribing the na- 
ture, amount or form of security or requiring security upon which loans or in- 

vestments may be made, or prescribing or limiting the rates or time of payment 

of the interest any obligation may bear, or prescribing or limiting the period for 

which loans or investments may be made, shall be deemed to apply to loans or 

investments made pursuant to the foregoing paragraphs. (1935, cc. 71, 378; 
1937, 6093701959, ¢.-364;:s« 15,1961, c; 291.) 

Editor’s Note.— clude within the provisions loans approved 

The 1961 amendment made changes in by the Veterans Administrator. 

subsections (a) through (d), so as to in- 

§ 53-46. Limitations on investments in securities. 
Cited in Lenoir Finance Co. v. Currie, 

254 N. C. 129, 118 S. E. (2d) 543 (1961). 

§ 53-48. Loans, limitations of. 
Cited in Lenoir Finance Co. v. Currie, 

254 N. C. 129, 118 S. E. (2d) 543 (1961). 

§ 53-50. Reserve. 
Cited in Lenoir Finance Co. v. Currie, 

254 N. C. 129, 118 S. E. (2d) 543 (1961). 

§ 53-52. Forged check, payment of. 

Section Runs from Delivery of Each In- voucher, but runs against each individual 

dividual Instrument. — Where several voucher from the date of its delivery. 

vouchers, paid and delivered at different Schwabenton v. Security Nat. Bank of 

times, are made the basis of a claim, this Greensboro, 251 N. C. 655, 111 Salad) 

section applies and bars not from the de- 856 (1960). 

livery of the first nor the last such The burden is on -he bank seeking the 

11 



§ 53-62 GENERAL STATUTES OF NortH CAROLINA § 53-62 

protection afforded by this section to show constitutes a complete defense to a claim 

delivery of the voucher to the depositor based on such voucher. Schwabenton v. 
more than sixty days before the claim is Security Nat. Bank of Greensboro, 251 N. 

made. When that fact is established, it C.655,111S. E. (2d) 856 (1960). 

§ 53-62. Establishment of branches or tellers’ windows.—(a) The 
word “capital” as used in this section means capital stock and unimpaired surplus. 

(b) Any bank doing business under this chapter may establish branches or 
teller’s windows in the cities or towns in which they are located, or elsewhere, after 
having first obtained the written approval of the Commissioner of Banks, which 
approval may be given or withheld by the Commissioner of Banks, in his dis- 
cretion. The Commissioner of Banks, in exercising such discretion, shall take into 
account, but not by way of limitation, such factors as the financial history and 
condition of the applicant bank, the adequacy of its capital structure, its future 
earnings prospects, and the general character of its management. Such approvai 
shall not be given until he shall have ascertained to his satisfaction (i) that the 
establishment of such branch or teller’s window will meet the needs and promote 
the convenience of the community to be served by the bank, and (11) that the 
probable volume of business and reasonable public demand in such community 
are sufficient to assure and maintain the solvency of said branch or teller’s window 
and of the existing bank or banks in said community. 

(c) Such branch banks shall be operated as branches of and under the name of 
the parent bank, and under the control and direction of the board of directors and 
executive officers of said parent bank. The board of directors of the parent bank 
shall elect a cashier and such other officers as may be required to properly con- 
duct the business of such branch, and a board of managers or loan committee shail 
be responsible for the conduct and management of said branch, but not of the par- 
ent bank or of any branch save that of which they are officers, managers, or com- 
mittee: Provided, that the Commissioner of Banks shall not authorize the estab- 
lishment of any branch or teller’s window, the capital of whose parent bank is 
not sufficient in an amount to provide for the capital of at least one hundred thou- 
sand dollars ($100,000.00) for the parent bank, and a capital of at least one hun- 
dred thousand dollars ($100,000.00) for each branch or teller’s window which it 
is proposed to establish in cities or towns of three thousand population or less; 
at least one hundred fifty thousand dollars ($150,000.00) in cities or towns whose 
population exceeds three thousand, but does not exceed ten thousand; at least 
two hundred thousand dollars ($200,000.00) in cities or towns whose population 
exceeds ten thousand, but does not exceed twenty-five thousand; at least two hun- 
dred fifty thousand dollars ($250,000.00) in cities or towns whose population ex- 
ceeds twenty-five thousand, but does not exceed fifty thousand; at least three hun- 
dred thousand dollars ($300,000.00) in cities or towns whose population exceeds 
fifty thousand. The provisions of this subsection shall not be retroactive with re- 
spect to branches or teller’s windows established or approved by the State Bank- 
ing Commission prior to June 11, 1963. If a bank which hereafter proposes to es- 
tablish a branch or teller’s window is deficient in capital stock as measured by the 
above set-forth formula, it shall not be necessary for such bank to provide or allo- 
cate additional capital for branches or teller’s windows established or approved by 
the State Banking Commission prior to June 11, 1963, until such a time as such 
bank makes application for an additional branch or teller’s window. At that time 
sufficient capital and surplus must be allocated to bring the parent bank and all 
branches and teller’s windows into compliance with the above requirements. The 
bank may, at its option, allocate capital stock and unimpaired surplus, or either, 
to its branches and teller’s windows and may determine the proportion of each, or 
may allocate all capital stock or all unimpaired surplus. In applying this section, 
population shall be ascertained by the last preceding national census; provided, 
however, with respect to any branch or teller’s windows established or approved 

12 



§ 53-85 1963 CUMULATIVE SUPPLEMENT § 53-92 

by the State Banking Commission before June 11, 1963, population shall be as- 
certained by the last national census preceding the establishment of such branch. 

(d) A teller’s window within the meaning of this section shall be considered to 
be a place in which no loans or investments for the bank are made and at which 
only the functions and duties of a bank teller are performed. Upon securing the 
approval provided for in subsection (b) of this section and upon compliance with 
the capital requirements set forth in subsection (c) of this section, a teller’s win- 
dow may be established in a small community having no other banking facilities. 
Notwithstanding any other provisions in this section, a teller’s window may also 
be established in a city or town in which the applicant bank’s home office or a 
branch thereof is located or within two miles of the limits of such city or town 
without complying with the capital allocation requirements of subsection (c) of 
this section with respect to said teller’s window if the Commissioner shall find 
that the capital of said bank will not be unduly impaired by the establishment of 
such teller’s window, and any such teller’s window which has been heretofore or 
may hereafter be so established or approved by the Banking Commission shall 
not be taken into account in computing the capital allocation requirements for the 
parent bank and other branches and teller’s windows of such bank. 

(e) Any action taken by the Commissioner of Banks pursuant to this section 
shall be subject to review by the State Banking Commission which shall have the 
authority to approve, modify or disapprove any action taken or recommended by 
the Commissioner of Banks. (1921, c. 4, s. 43; Ex. Sess. 1921, c. 56, s.2;C. S., 
Sy a2U Chl o2/2 Ca4/. S. Oo 1951+. 240; $0 1905, Ce4ol.-s, I 1935 cr 139: 
19975 C, FIN 81955), €, 1209, S58. 2, 0. 1905,,6. 7 90;S; 0.) 
Editoz’s Note.— Cited in Lenoir Finance Co. v. Currie, 

The 1963 amendment rewrote this sec- 254 N. C. 129, 118 S. E. (2d) 543 (1961). 
tion. 

ARTICLE 7. 

Officers and Directors. 

§ 53-85. Stockholders’ book. 
Right to Inspect—Under this section is specifically given. White v. Smith, 256 

the right to inspect stock books in banks N. C. 218, 123 S. E. (2d) 628 (1962). 

ARTICLE 8. 

Commissioner of Banks and Banking Department. 

§ 53-92. Appointment of Commissioner of Banks; State Banking 
Commission.—On or before April first, one thousand nine hundred and thirty- 
one, after the ratification of this section, and quadrennially thereafter, the Gov- 
ernor, with the advice and consent of the Senate, shall appoint a Commissioner 
of Banks who shall hold his office for a term of four years or until his successor 
has been appointed and has qualified, subject, however, to the provisions herein 
made as to his removal. The Commissioner of Banks shall, before entering up- 
on the discharge of his duties, enter into bond with some surety company au- 
thorized to do business in the State of North Carolina, in the sum of not less 
than fifty thousand dollars, conditioned upon the faithful and honest discharge 
of all duties and obligations imposed by statute upon him. 

The State Banking Commission, which has heretofore been created, shall here- 
after consist of the State Treasurer, who shall serve as an ex officio member 
thereof, and ten (10) members who shall be appointed by the Governor. Five 
members of the said Commission shall be practical bankers and the remainder 
of the membership of said Commission shall be selected so as to fairly represent 
the industrial, manufacturing, business and farming interests of the State. The 
terms of office of the two additional members who are now to be appointed shall 

13 
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expire on the first day of April, 1957, and thereafter their successors shall be 
appointed by the Governor for terms of four years each and shall serve until 
their successors are appointed and qualified. One member shall be appointed 
for a four (4) year term commencing April 1, 1961, and his successor shall be 
appointed quadrennially thereafter. Successors to members whose terms expired 
on the first of April, 1953, shall be filled by the Governor for the unexpired por- 
tion of the four-year terms which began on said date. Members of the Commis- 
sion whose present terms expire on the first day of April, 1955, shall continue in 
office until the expiration of their respective terms and until their successors are 
appointed and qualified. As the terms of office of the appointive members of the 
Commission expire, their successors shall be appointed by the Governor for terms 
of four years each. Any vacancy occurring in the membership of the Commission 
shall be filled by the Governor for the unexpired term. The appointive members 
of said Commission shall be filled by the Governor for the unexpired term. The 
appointive members of said Commission shall receive as compensation for their 
services the same per diem and expenses as is paid to the members of the Ad- 
visory Budget Commission, which compensation shall be paid from the fees col- 
lected from the examination of banks as provided by law. 

The Banking Commission shall meet at such time or times, and not less than 
once every three months, as the Commission shall, by resolution, prescribe, and 
the Commission may be convened in special session at the call of the Governor, 

or upon the request of the Commissioner of Banks. The State Treasurer shall 
be chairman of the said Commission. 

No member of said Commission shall act in any matter affecting any bank in 
which he is financially interested, or with which he is in any manner connected. 
No member of said Commission shall divulge or make use of any information 
coming into his possession as a result of his service on such Commission, and 
shall not give out any information with reference to any facts coming into his 
possession by reason of his services on such Commission in connection with the 
condition of any state banking institution, unless such information shall be re- 
quired of him at any hearing at which he is duly subpoenaed, or when required 
by order of a court of competent jurisdiction. 

The Commissioner of Banks shall act as the executive officer of the Banking 
Commission, but the Commission shall provide, by rules and regulations, for 
hearings before the Commission upon any matter or thing which may arise in 
connection with the banking laws of this State upon the request of any person 
aka therein, and review any action taken or done by the Commissioner of 
anks. 
The Banking Commission is hereby vested with full power and authority to 

supervise, direct and review the exercise by the Commissioner of Banks of all 
powers, duties, and functions now vested in or exercised by the Commissioner 
of Banks under the banking laws of this State; any party to a proceeding before 
the Banking Commission may, within twenty days after final order of said 
Commission and by written notice to the Commissioner of Banks, appeal to the 
Superior Court of Wake County for a final determination of any question of 
law which may be involved. The cause shall be entitled “State of North Caro- 
lina on Relation of the Banking Commission against (here insert name of ap- 
pellant)”. It shall be placed on the civil issue docket of such court and shall 
have precedence over other civil actions. In event of an appeal the Commissioner 
shall certify the record to the clerk of Superior Court of Wake County within 
fifteen days thereafter. (1931, c. 243, s. 1; 1935, c. 266; 1939, c. 91, s. 1; 1949, 
€.-972 +, 1953. c.) 1209, 'sa..4..6: 196 lemos ecm.) 
Cross Reference.—See note under § 53-2. Attorney General was formerly an ex of- 
Editor’s Note.— ficio member of the State Banking Com- 
The 1961 amendment rewrote the first mission, and the number of appointive 

sentence of the second paragraph and in- members was increased from nine to ten. 

serted the fourth sentence thereof. The 
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§ 53-92.1. Commission bound by requirements imposed on Commis- 
sioner as to certification of new banks, establishment of branches, etc.— 
Notwithstanding any other provisions of this chapter, the State Banking Commis- 
sion, in the exercise of its authority to review the action of the Commissioner of 
Banks, shall be bound by the requirements, conditions and limitations imposed in 
this chapter on said Commissioner as to the certification of new banks or the es- 
tablishment of branch banks or teller’s windows. (1963, c. 793, s. 4.) 

§ 53-104. Commissioner of Banks shall have supervision over, etc. 
Cited in Lenoir Finance Co. v. Currie, 

254 N. GC. 129, 118 S. B. (2d) 543 (1961). 

ArTiIcLE 10. 

Penalties. 

§ 53-124. Examiner making false report. 
Cross Reference.— 

For identical section, see § 14-233. 

ARTICLE 15. 

North Carolina Consumer Finance Act. 

§ 53-164. Title.—This article shall be known and may be cited as the 
North Carolina Consumer Finance Act 

Editor’s Note.—Session Laws 1961, c. 
1053, amended this article, effective Au- 

gust 18, 1961, so as) to repeal the North 

Carolina Small Loans Act, containing §§ 

53-164 through 53-173, and derived from 
Session Laws 1955, c. 1279, as amended by 

Session Laws 1957, c. 1429. The Small 
Loans Act was also amended by Session 

Laws 1961, cc. 11 and 159. The article was 
first derived from Public Laws 1945, c. 282 

and entitled “Loan Agencies or Brokers,” 
containing §§ 53-164 through 53-168. 

Session Laws 1961, c. 1053, s. 3 provides 
that all laws and clauses of laws in con- 
flict with this article are hereby repealed; 

provided, however, G. S. 105-88 is not 
hereby repealed; provided G. S. 14-391 

CLO RC woos s.7 ls 
shall not be applicable to persons licensed 
under this article; and, provided, further, 

all other laws and provisions of laws 
repealed by this article shall, notwithstand- 

ing, continue in force and effect with re- 

spect to all acts prohibited or required to 
be performed pursuant thereto prior to 

August 18, 1961. 

Session Laws 1961, c. 1053, s. 4 provides 
that no person, as defined in G. S. 53-165, 
who does not have a permit or license to 

engage in the business regulated by article 

15 of chapter 53 of the General Statutes 
on June 19, 1961, shall be issued any such 

permit or license within sixty (60) days 
after such ratification. 

§ 53-165. Definitions.—(a) “Amount of the loan” shall mean the aggre- 
gate of the cash advance and the charges authorized by § 53-173. 

(b) “Borrower” shall mean any person who borrows money from any licensee 
or who pays or obligates himself to pay any money or otherwise furnishes any 
valuable consideration to any licensee for any act of the licensee as a licensee. 

(c) “Cash Advance” shall mean the amount of cash or its equivalent that the 
borrower actually receives or is paid out at his discretion or on his behalf. 

(d) “Commission” shall mean the State Banking Commission. 
(e) “Commissioner” shall mean the Commissioner of Banks. 
(f) “Deputy Commissioner” shall mean the Deputy Commissioner of Banks. 
(g) “License” shall mean the certificate issued by the Commissioner under 

the authority of this article to conduct a consumer finance business. 

(h) “Licensee” shall mean a person to whom one or more licenses have been 
issued. 

(i) “Loanable assets” shall mean cash or bank deposits or installment loans 



§ 53-166 GENERAL STATUTES OF NortTH CAROLINA § 53-168 

made as a licensee pursuant to this article or installment loans made as a licensee 
pursuant to the article which this article supersedes or such other loans payable 
on an installment basis as the Commissioner of Banks may approve, or any 
combination of two or more thereof. 

(j) “Person” shall include any person, firm, partnership, association or corpo- 
ration. (1957),c. 01429 fale oahc1053,°s, 1.) 

§ 53-166. Scope of article; evasions; penalties; loans in violation 
of article void.—(a) Scope.—No person shall engage in the business of lend- 
ing in amounts of six hundred dollars ($600.00) or less and contract for, exact, 
or receive, directly or indirectly, on or in connection with any such loan, any 
charges whether for interest, compensation, consideration, or expense, or any 
other purpose whatsoever, which in the aggregate are greater than six per cent 
(6%) per annum, except as provided in and authorized by this article, and with- 
out first having obtained a license from the Commissioner. The word “lending” 
as used in this section, shall include, but shall not be limited to, endorsing cr 
otherwise securing loans or contracts for the repayment of loans. 

(b) Evasions.—The provisions of subsection (a) of this section shall apply 
to any person who seeks to avoid its application by any device, subterfuge or 
pretense whatsoever. 

(c) Penalties; Commissioner to Provide and Testify as to Facts in His Posses- 
sion.—Any person not exempt from this article, or any officer, agent, employee 
or representative thereof, who fails to comply with or who otherwise violates 
any of the provisions of this article, or any regulation of the banking commis- 
sion adopted pursuant to this article, shall be guilty of a misdemeanor and upon 
conviction shall be fined not less than five hundred dollars ($500.00) nor more 
than twenty-five hundred dollars ($2500.00) or imprisoned not less than four 
(4) months nor more than two (2) years, or both, in the discretion of the 
court. Each such violation shall be considered a separate offense. It shall be 
the duty of the Commissioner of Banks to provide the solicitor of the court 
having jurisdiction of any such offense with all facts and evidence in his actual 
or constructive possession, and to testify as to such facts upon the trial of any 
person for any such offense. 

(d) Additional Penalties—Any contract of loan, the making or collecting of 
which violates any provision of this article, or regulation thereunder, except as 
a result of accidental or bona fide error of computation shall be void and the 
licensee shall have no right to collect, receive or retain any principal or charges 
whatsoever with respect to such loan. (1955, c. 1279; 1957, c. 1429, s. 8; 1961, 
C1053 acm) 

§ 53-167. Expenses of supervision.—Each licensee, for the purpose of 
defraying necessary expenses of the Commissioner of Banks and his agents in 
supervising them, shall pay to the Commissioner of Banks the fees prescribed 
in G. S. 53-122 at the times therein specified. (1955, c. 1279; 1957, c. 1429, 
SMISN9GL  -cAAO5S ase iD 

§ 58-168. License required; showing of convenience, advantage 
and financial responsibility; investigation of applicants; hearings; 
existing businesses; contents of license; transfer; posting.—(a) Neces- 
sity for License; Prerequisites to Issuance.—No person shall engage in or offer 
to engage in the business regulated by this article unless and until a license 
has been issued by the Commissioner of Banks, and the Commissioner shall 
not issue any such license unless and until he finds: 

(1) That authorizing the applicant to engage in such business will pro- 
mote the convenience and advantage of the community in which the 
applicant proposes to engage in business; and 

(2) That the financial responsibility, experience, character and general fit- 
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ness of the applicant are such as to command the confidence of the 
public and to warrant the belief that the business will be operated 
lawfully and fairly, within the purposes of this article; and 

(3) That the applicant has available for the operation of such business at 
the specified location loanable assets of at least twenty-five thousand 
dollars ($25,000.00). 

(b) Investigation of Applicants—Upon the receipt of an application, the 
Commissioner shall investigate the facts. If the Commissioner determines from 
such preliminary investigation that the applicant does not satisfy the conditions 
set forth in subsection (a), he shall so notify the applicant who shall then be 
entitled to a hearing thereon provided he so requests in writing within thirty 
(30) days after the Commissioner has caused the above-referred to notification 
to be mailed to the applicant. In the event of a hearing, to be held in the offices 
of the Commissioner of Banks in Raleigh, the Commissioner shall reconsider the 
application and, after the hearing, issue a written order granting or denying such 
application. At the time of making such application, the applicant shall pay the 
Banking Department the sum of one hundred dollars ($100.00) as a fee for 
investigating the application, which shall be retained irrespective of whether or 
not a license is granted the applicant. 

(c) Existing Businesses.—Notwithstanding the provisions of this section, any 
person engaged in the business of making direct cash loans pursuant to the 
North Carolina Small Loans Act, article 15 of chapter 53 as in effect prior to 
August 18, 1961, on August 18, 1961, if the person shall meet the requirements 
of subdivision (3) of subsection (a) of this section, shall receive a license on 
filing the required application within not more than six (6) months after August 
18, 1961, and during such six (6) months period shall be deemed a licensee under 
this article. 

(d) Required Assets Available-——Each licensee shall continue at all times to 
have available for the operation of the business at the specified location loanable 
assets of at least twenty-five thousand dollars ($25,000.00). The requirements 
and standards of this subsection and subsection (a) (2) of this section shall be 
maintained throughout the period of the license and failure to maintain such 
requirements or standards shall be grounds for the revocation of a license under 
the provisions of § 53-171 of this article. 

(e) License, Posting, Continuing—Each license shall state the address at 
which the business is to be conducted and shall state fully the name of the 
licensee, and if the licensee is a copartnership, or association, the names of the 
members thereof, and if a corporation, the date and place of its incorporation. 
Transfer or assignment of a license by one person to another by sale or other- 
wise is prohibited without the prior approval of the Commissioner. Each li- 
cense shall be kept posted in the licensed place of business. Each license shall 
remain in full force and effect until surrendered, revoked, or suspended as here- 
inafter provided. (1961, c. 1053, s. 1.) 

§ 53-169. Application for license.—The application for license shall be 
made on a form prepared and furnished by the Commissioner of Banks and 
shall state: 

(1) The fact that the applicant desires to engage in business under this 
article; and 

(2) Whether the applicant is an individual, partnership, association or 
corporation ; and 

(3) The name and address of the person who will manage and be in im- 
mediate control of the business; and 

(4) The name and address of the owners and their percentage of equity 
in the company, except when the Commissioner does not deem it 
feasible to furnish such information because of the number of stock- 
holders involved; and 
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(5) When the applicant proposes to commence doing business; and 
(6) Such other information as the Commissioner of Banks deems neces- 

sary. 
The statements made in such application shall be sworn to by the applicant 

or persons making application on the applicant’s behalf. (1961, c. 1053, s. 1.) 

§ 53-170. Locations; change of ownership or management. — (a) 
Business Location.—A licensee may conduct and carry on his business only at 
such location or locations as may be approved by the Commissioner of Banks, and 
no changes shall be made from one location to another without the approval of 
the Commissioner. 

(b) Additional Places of Business—Not more than one place of business shall 
be maintained under the same license, but the Commissioner may issue more than 
one license to the same licensee upon compliance with all the provisions of this 
article governing issuance of a single license. 

(c) Change of Location, Ownership or Management.—If any change occurs in 
the name and address of the licensee or of the president, secretary or agent of a 
corporation, or in the membership of any partnership under said sections, a true 
and full statement of such change, sworn to in the manner required by this article 
in the case of the original application, shall forthwith be filed with the Commis- 
sionerme ( L961¥ cx 1053) 'siAl-) 

§ 53-171. Revocation, suspension or surrender of license.—(a) If 
the Commissioner shall find, after due notice and hearing, or opportunity for 
hearing, that any such licensee, or an officer, agent, employee, or representative 
thereof has violated any of the provisions of this article, or has failed to comply 
with the rules, regulations, instructions or orders promulgated by the Commis- 
sion pursuant to the powers and duties prescribed therein, or has failed or re- 
fused to make its reports to the Commissioner, or has failed to pay the fees for 
its examination and supervision, or has furnished false information to the Com- 
missioner or the Commission, the Commissioner may issue an order revoking or 
suspending the right of such licensee and such officer, agent, employee or rep- 
resentative to do business in North Carolina as a licensee, and upon receipt of 
such an order from the Commissioner, the licensee shall immediately surrender 
his license to the Commissioner. Within five (5) days after the entry of such an 
order the Commissioner shall place on file his findings of fact and mail or other- 
wise deliver a copy to the licensee. Any licensee who fails to make any loans 
during any period of ninety (90) consecutive days after being licensed shall 
surrender his license to the Commissioner. 

(b) Any licensee may surrender any license by delivering it to the Commis- 
sioner with written notice of its surrender, but such surrender shall not affect 
his civil or criminal liability for acts committed prior thereto. 

(c) No revocation, suspension or surrender of any license shall impair or affect 
the obligation of any pre-existing lawful contract between the licensee and any 
obligor. 

(d) The Commissioner, in his discretion, may reinstate suspended licenses or 
issiie new licenses to a person whose license or licenses have been revoked, or 
surrendered if and when he determines no fact or condition exists which clearly 
would have justified the Commissioner in refusing originally to issue such license 
under thisvarticles (1955, c: 1279-1961 5c) 1055) sualay 

§ 53-172. Conduct of other business in same office.—No licensee 
subject to the provisions of this article shall conduct its business as a licensee in 
an office, or annex to an office, or any other business, but shall maintain an office 
in which only its business as a licensee shall be conducted. Installment paper 
dealers as defined in G. S. 105-83 shall not be considered as being any other busi- 
ness within the meaning of this section. The books, records and accounts relat- 
ing to loans shall be kept in such manner as the Commissioner prescribes so as to 
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delineate clearly the loan business from any installment dealer paper transactions. 
(1961, c. 1053, s. 1.) 

§ 538-173. Maximum rate of charge. — Every licensee hereunder may 
contract for and receive charges on any loan of money not exceeding six hundred 
dollars ($600.00) in amount as follows: 

(1) The charge for payment according to schedule may be computed on the 
amount of cash advance for the full term of the contract without re- 
gard to the requirement for installment payments at rates not exceed- 
ing the equivalent of twenty dollars ($20.00) per one hundred dollars 
($100.00) per annum for that part of the amount of the cash advance 
not exceeding one hundred dollars ($100.00), eighteen dollars 
($18.00) per one hundred dollars ($100.00) per annum for that part 
of the amount of cash advance exceeding one hundred dollars 
($100.00) but not exceeding two hundred dollars ($200.00), fifteen 
dollars ($15.00) per one hundred dollars ($100.00) per annum for 
that part of the amount of cash advance exceeding two hundred dol- 
lars ($200.00) but not exceeding three hundred dollars ($300.00), 
and six dollars ($6.00) per one hundred dollars ($100.00) per annum 
for that part of the amount of cash advance exceeding three hundred 
dollars ($300.00) but not exceeding six hundred dollars ($600.00). 

(2) On loans of seventy-five dollars ($75.00) or less, a licensee may charge, 
in lieu of the charges specified in subdivision (1) of this section, at a 
rate not in excess of one dollar ($1.00) for each five dollars ($5.00) 
of cash advance to the borrower up to the amount of seventy-five dol- 
lars ($75.00) and a period of at least fifteen (15) days must be al- 
lowed for repayment of each five dollars ($5.00) cash advance. Such 
charges shall not be assessed by any subterfuge or device on any loan 
over seventy-five dollars ($75.00) or on any balance of seventy-five 
dollars ($75.00) or less when the original loan was greater than sev- 
enty-five dollars ($75.00). 

(3) A licensee shall compute monthly charges for a period of time less than 
one year at one twelfth of the annual rate for each loan month and 
shall compute charges for a period of less than one loan month at 
one thirtieth of one twelfth of the annual rate for each day. A loan 
month is that period of time from one date in the month through the 
corresponding date in the next month. If there is no corresponding 
date, then the last day of the next month will be used. 

(4) The licensee shall not fix a due date of the first installment of any loan 
contract providing for monthly installments for a term exceeding 
forty-five (45) actual days from the date of the loan. When the first 
payment of any such contract may be due on a date beyond a loan 
month defined above, a licensee will be permitted to make an addi- 
tional charge for the number of days in excess of thirty (30) or the 
number of days in excess of one loan month from the date of the 
loan, whichever is less. 

(5) Subject to the limitations contained in this article as to maximum rates, 
the Commission may from time to time, upon the basis of changed 
conditions or facts, redetermine and refix any such maximum rates 
of charge, but, before determining or redetermining any such maxi- 
mum rates, the Commission shall give reasonable notice of its inten- 
tion to consider doing so to all licensees and a reasonable opportunity 
to be heard and introduce evidence with respect thereto. The notice 
herein required may be given by mailing such notice to the offices 
of the licensees as shown in the records of the Commissioner of Banks. 
Any such changed maximum rates of charge shall not affect pre-ex- 
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isting loan contracts lawfully entered into between any licensee and 
any borrower. (1961, c. 1053, s. 1.) 

§ 53-174. Refund.—When any loan contract is paid in full by cash, a new 
loan, renewal or otherwise, after two loan months have expired, the licensee shall 

refund or credit the borrower with that portion of the total charges which shall 
be due the borrower as determined by schedules prepared under the rule of 78’s 
or sum of the digits principle as follows: 

“The amount of the refund or credit shall be at least as great a proportion of 
the total charges originally contracted for, excluding any adjustment made for a 
first period of more than one (1) month, as the sum of the consecutive monthly 
balances of the contract scheduled to follow the date of prepayment bears to the 
sum of all the consecutive monthly balances of the contract, those sums to be de- 
termined according to the payment schedule originally contracted for.” If a loan 
is prepaid in full by cash, a new loan, renewal or otherwise, two loan months or 
less from the date of the contract, the licenses shall make a pro rata refund of the 
charges to the borrower or shall credit such amount to the borrower. In com- 
puting any required refund, any prepayment made on or before the 15th day fol- 
lowing an installment date shall be deemed to have been made on the installment 
date preceding such prepayment and any prepayment made after the 15th day 
following an installment date shall be deemed to have been made on the install- 
ment date following such installment; provided, such computation shall not result 
ii. refunds by the rule of 78’s method on loans prepaid two loan months or less 
from the date of the contract. When loans are prepaid fifteen (15) days or less 
from the date the loan is made, licensees are authorized in computing refunds to 
divide the original add-on charge by that figure which represents the number of 
loan months in the contract. The original add-on charges less the resultant quo- 
tient shall constitute the amount of the refund; provided, whenever the resultant 
quotient is less than two dollars ($2.00), the minimum charge shall be fixed at 
two dollars ($2.00) or the total original add-on charges, whichever is the lesser. 
The tender by the borrower, or at his request, of an amount equal to the unpaid 
balance less the required refund must be accepted by the licensee in full payment 
ofjthe contracts) (196)" en1053 acne len 

§ 53-175. Default charge.—(a) If the contract so provides, an addi- 
tional charge for any installment past due ten (10) days or more according to 
the original terms of the contract by reason of default may be made in an amount 
not to exceed five per cent (5%) of the amount of the installment past due and 
said amount may be charged once and no more on the same default; provided, 
that if such charge is deducted from a payment made on the loan and such de- 
duction results in a default of a subsequent installment, no charge shall be made 
for such subsequent default; provided, further, that once a borrower has in- 
curred a default charge pursuant to this section, no default charge shall be in- 
curred with respect to any future payments which would not have been in de- 
fault except for the previous default. 

(b) If there is an unpaid balance on a loan at the maturity date of the orig- 
inal contract, an additional charge at a rate not to exceed six per cent (6%) 
per annum may be charged on the outstanding balance until the loan is paid in 
full by cash, a new loan, renewal or otherwise. (1961. c. 1053, s. 1.) 

§ 53-176. Optional rates, maturities and amounts.—lIn lieu of mak- 
ing loans in the amount, for the term and at the charges stated respectively in 
G. S. 53-166, 53-173 and 53-180, a licensee may at any time elect to make loans 
in any amount including loans in excess of six hundred dollars ($600.00), for 
any term including more than 24 months, subject to all the other provisions of 
this article, provided that the charges for the entire amount for each such loan 
made by such electing licensee during the period that such election is in effect 
shall not exceed the same fees and interest set forth in G. S. 53-141. Such elec- 
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tion shall be made by the filing of a written statement to that effect by the li- 
censee with the Commissioner and can be terminated by cancellation notice filed 
by the licensee in writing with the Commissioner. 

No individual, partnership, or corporate licensee and no corporation which is 
the parent, subsidiary or affiliate of a corporate licensee which is making loans 
under this article otherwise than as authorized specially in this section, shall be 
permitted to make loans under the provisions of this section. Any corporate 
licensee or individual or partnership licensee making an election to make loans 
in accordance with the provisions of this section shall respectively be bound by 
such election with respect to all of its offices and locations in this State and all 
offices and locations in this State of its parent, subsidiary or affiliated corporate 
licensee, or with respect to all of his or their offices and locations in this State. 

(Ae tere ALUS3,. Sala) 

§ 53-177. Recording fees.—The licensee may collect from the borrower 
the actual fees paid a public official or agency of a county or the State, for filing, 
recording, or releasing any instrument securing the loan. A licensee shall not 
collect or permit to be collected any notary fee in connection with any loan made 
under this article. In lieu of recording any instrument and in lieu of collecting 
any recording fee herein authorized, a lender may take out nonrecording or 
nonfiling insurance on the instrument securing the loan and charge to the bor- 
rower the amount of the premium as fixed by the Commissioner of Insurance, 
but the amount so charged to the borrower shall not in any event exceed sixty 
cents (60¢) with respect to any one loan. (1961, c. 1053, s. 1.) 

§ 53-178. No further charges; no splitting contracts; certain con- 
tracts void.—No further or other charges or insurance commissions shall be 
directly or indirectly contracted for or received by any licensee except those spe- 
cifically authorized by this article. No licensee shall divide into separate parts 
any contract made for the purpose of or with the effect of obtaining charges in 
excess of those authorized by this article. All balances due to a licensee from 
any person as a borrower or as an endorser, guarantor or surety for any bor- 
rower or otherwise, or due from any husband or wife, jointly or severally, shall 
be considered a part of any loan being made by a licensee to such person for the 
purpose of computing interest or charges. (1961, c. 1053, s. 1.) 

§ 53-179. Multiple office loan limitations.—A licensee shall not grant 
a loan in one office to any borrower who already has a loan in another office 
operated by the same entity or by an affiliate, parent, subsidiary or under the 
same ownership, management or control, whether partial or complete. This 
section shall apply to intrastate and interstate operations. A licensee shall take 
every reasonable precaution to prevent granting loans in violation of this sec- 
tion. Such loans granted inadvertently resulting in a total liability of six hun- 
dred dollars ($600.00) or less, shall be adjusted to the rates applicable under 
this article to a single loan of equivalent amount, and when the total liability on 
such loans is in excess of six hundred dollars ($600.00), interest shall be ad- 
justed to simple interest at six per cent (6%) per year on the entire obligation. 
(ASG t oe lOS3%%s.> Li) 

§ 53-180. Time and payment limitation.—No licensee shall enter in- 
to any contract of loan under this article extending more than twenty-five loan 
months from the date of making the contract. Every loan contract shall require 
payment of cash advance and charges, as aggregated, in installments which shall 
be payable at approximately equal periodic intervals. No installment contracted 
for shall be substantially larger than any preceding installment. (1961, c. 1053, 
Sisk.) 

§ 53-181. Statements and information to be furnished to borrow- 
ers; power of attorney or confession of judgment prohibited. — (a) 
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Contents of Statement Furnished to Borrower.—At the time a loan is made, 
the licensee shall deliver to the borrower, or if there be two or more borrow- 
ers, to one of them a copy of the loan contract, or a written statement, showing 
in clear and distinct terms: 

(1) The name and address of the licensee and one of the primary obligors 
on the loan; 

(2) The date of the loan contract; 
(3) Schedule of installments or descriptions thereof; 
(4) The cash advance; 
(5) The face amount of the note evidencing the loan; 
{6) The amount collected or paid for insurance, if any; 
(7) The amount collected or paid for filing or other fees allowed by this 

article ; 
(8) The collateral or security for the loan. 

(b) Schedule of Charges, etc., to Be Made Available; Copy Filed with Com- 
missioner.—Fach licensee doing business in North Carolina shall make readily 
available to the borrower at each place of business such full and accurate sched- 
ule of charges and insurance premiums, including refunds and rebates, on all 
classes of loans currently being made by such licensee, as the Commissioner shall 
prescribe, and a copy thereof shall be filed in the office of the Commissioner of 
Banks, 

(c) Power of Attorney or Confession of Judgment Prohibited—No licensee 
shall take any confession of judgment or permit any borrower to execute a power 
of attorney in favor of any licensee or in favor of any third person to confess 
judgment or to appear for the borrower in any judicial proceeding and any such 
confession of judgment or power of attorney to confess judgment shall be abso- 
litely svoid, (1955, c. 1279; 1961 "cm 1053206" 1,) 

§ 53-182. Payment of loans; receipts.—(a) After each payment made 
on account of any loan, the licensee shall give to the person making such pay- 
ment a signed, dated receipt showing the amount paid and the balance due on 
the loan. No receipt shall be required in the case of payments made by the bor- 
rower’s check or money order, where the entire proceeds of the check or money 
order are applied to the loan. The use of a coupon book system shall be deemed 
in compliance with this section. 

(b) Upon payment of any loan in full, a licensee shall cancel and return to 
the borrower, within a reasonable length of time, any note, assignment, mort- 
gage, deed of trust, or other instrument securing such loan, which no longer 
ae a, indebtedness of the borrower to the licensee. (1955, c. 1279; 1961, 
ce Pps eal eX 

§ 53-183. Advertising, broadcasting, etc., false or misleading 
statements.—No licensee subject to this article shall advertise, display, dis- 
tribute, telecast, or broadcast or cause or permit to be advertised, displayed, dis- 
tributed, telecasted, or broadcasted, in any manner whatsoever, any false, mis- 
leading, or deceptive statement or representation with regard to the rates, terms, 
or conditions of loans. The Commissioner may require that charges or rates of 
charge, if stated by a licensee, be stated fully and clearly in such manner as he 
may deem necessary to prevent misunderstanding thereof by prospective bor- 
rowers. The Commissioner may permit or require licensees to refer in their ad- 
vertising to the fact that their business is under State supervision, subject to 
conditions imposed by him to prevent an erroneous impression as to the scope 
Seca a protection provided by this article. (1957, c. 1429, s. 3; 1961, c. 

i eae by 

_ § 53-184. Securing of information; records and reports; alloca- 
tions of expense.—(a) Each licensee shall maintain in his local office all rec- 
ords required by the Commissioner of Banks to be kept, and the Commissioner, 
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his deputy, or duly authorized examiner or agent or employee is authorized and 
empowered to examine such records at any reasonable time. 

(b) Each licensee shall file annually with the Commissioner of Banks on or 
before the 3lst day of March for the twelve months’ period ending the preced- 
ing December 31, reports on forms prescribed by the Commissioner. Such re- 
ports shall disclose in detail and under appropriate headings the resources, as- 
sets and liabilities of such licensee at the beginning and at the end of the period, 
the income, expense, gain, loss, and a reconciliation of surplus or net worth 
with the balance sheets, the ratios of the profits to the assets reported, the 
monthly average number and amount of loans outstanding and a classification 
of loans made, by size and by security, and such other information as the Com- 
missioner may require. Such reports shall be verified by the oath or affirmation 
of the owner, manager, president, vice-president, cashier, secretary or treasurer 
of such licensee. 

(c) If a licensee conducts another business or is affiliated with other licensees 
under this article, or if any other situation exists under which allocations of 
expense are necessary, the licensee or licensees shall make such allocation ac- 
cording to appropriate and reasonable accounting principles. 

(d) If a licensee is affiliated with other licensees, all of the affiliated lenders 
shall file composite annual reports in addition to the separate reports required 
in subsection (b) of this section, in such form as the Commissioner may re- 
Gren 590 C12/9501 957 co 4a2s sh 441961 4c) 1053) s)*1.) 

§ 53-185. Rules and regulations by Banking Commission and Com- 
missioner.—The State Banking Commission is hereby authorized, empowered 
and directed to make all rules and reguiations deemed by the Commission to 
be necessary in implementing this article and in providing for the protection of 
the borrowing public and the efficient management of such licensees and to give 
all necessary instructions to such licensees for the purpose of interpreting this 
article; provided, the Commissioner is hereby authorized to make such rules 
and regulations and issue such orders as he deems necessary and desirable in 
implementing and carrying out the provisions of § 53-184. And it shall be the 
duty of all such licensees, their officers, agents and employees, to comply fully 
with all such rules, regulations and instructions. When promulgated, any rule 
or regulation shall be forwarded by mail to each licensee at its licensed place 
of business at least twenty (20) days prior to its effective date. (1955, c. 1279; 
LOGI | e7210535; 53: 15) 

§ 53-186. Commissioner to issue subpoenas, conduct hearings, 
give publicity to investigations, etc. — The Commissioner of Banks shall 
have the power and duty to issue subpoenas including subpoenas duces tecum, 
and compel attendance of witnesses, administer oaths, conduct hearings and 
transcribe testimony in making the investigations and conducting the hearings 
provided for herein or in the other discharge of his duties, and to give such 
publicity to his investigations and findings as he may deem best for the public 
interest. (1957, c. 1429, s. 5; 1961, c. 1053, s. 1.) 

§ 53-187. Injunctive powers; receivers.—Whenever the Commissioner 
has reasonable cause to believe that any person is violating or is threatening 
to violate any provision of this article, he may in addition to all actions pro- 
vided for in this article, and without prejudice thereto, enter an order requir- 
ing such person to desist or to refrain from such violation; and an action may 
be brought in the name of the Commissioner on the relation of the State of 
North Carolina to enjoin such person from engaging in or continuing such vio- 
lation or from doing any act or acts in furtherance thereof. In any such action 
an order or judgment may be entered awarding such preliminary or final in- 
junction as may be deemed proper. In addition to all other means provided by 
law for the enforcement of a restraining order or injunction, the court in which 
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such action is brought shall have power and jurisdiction to impound, and to 
appoint a receiver for the property and business of the defendant, including 
books, papers, documents and records pertaining thereto or so much thereof as 
the court may deem reasonably necessary to prevent violations of this article 
through or by means of the use of said property and business. Such receiver, 
when appointed and qualified, shall have such powers and duties as to custody, 
collection administration, winding up, and liquidation of such property and busi- 
ness as shall from time to time be conferred upon him by the court. (1957, c. 
4429 bs. 62d 96) ac 2105358 13) 

§ 53-188. Review of regulations, order or act of Commission or 
Commissioner.—The Commission shall have full authority to review any rule, 
regulation, order or act of the Commissioner done pursuant to or with respect 
to the provisions of this article and any person aggrieved by any such rule, reg- 
ulation, order or act may appeal to the Commission for review upon giving no- 
tice in writing within twenty (20) days after such rule, regulation, order or act 
complained of is adopted, issued or done. The validity of any rule, regulation, 
order or act of the Commission shall be subject to judicial review as provided 
in article 33, chapter 143 of the General Statutes of North Carolina. (1957, c. 
1429, «s. OS A1901> 1 03Siis, <ie) 

§ 53-189. Insurance.—(a) Credit Life Insurance——The amount of credit 
life insurance shall not exceed the original indebtedness, but this insurance may 
be carried on the loan to maturity at level term. 

(b) Credit Accident and Health Insurance-—The amount of periodic indem- 
nity payable with respect to any one installment payment period by credit accident 
and health insurance in the event of disability, as defined in the policy, shall not 
exceed the original amount of the loan divided by the number of periodic in- 
stallment payment periods, and such insurance shall not extend over any longer 
period of time than the loan contract. 

(c) Group Contracts for Insurance; Insurance to Be Required of Only One 
Obligor.—Notwithstanding any other provision of this article, a licensee may sell 
such insurance or provide the same under a group contract, subject to the ap- 
plicable laws of the State relating to insurance. Any gain or advantage in the 
form of commission or otherwise, to the licensee or to any employee, affiliate, or 
associate of the licensee from such above described insurance or its sale shall not 
be deemed to be an additional or further charge in connection with the contract 
of loan. No insurance authorized by subsections (a) and (b) of this section shall 
be required with respect to more than one obligor of any one loan contract. 

(d) When Credit, etc., Insurance Not to Be Required.—Notwithstanding any 
other provisions of this article, no licensee shall require any borrower to obtain 
credit accident and health insurance when a loan is secured by collateral con- 
sisting of personal property with respect to which property loss insurance has 
been required to be obtained. 

(e) Licensee Not to Receive Commissions, etc., on Property Loss Insurance. 
—No licensee shall directly or indirectly receive any commission, premium or 
profit from the sale of any property loss insurance on any property used as col- 
lateral to secure any loan made pursuant to the provisions of this article. 

(f) Sale to Comply with Chapter 58 of G. S.—Notwithstanding any other pro- 
visions of this section or article, nothing herein contained shall be construed to 
authorize the sale of insurance in violation of any of the provisions of chapter 
58 of the General Statutes or the rules and regulations promulgated pursuant 
thereto. (1961, c. 1053, s. 1.) 

§ 53-190. Loans made elsewhere.—No loan contract made outside this 
State in the amount or of the value of six hundred dollars ($600.00) or less for 
which a greater consideration, or charges than is authorized by § 53-173 of this 
article has been charged, contracted for, or received shall be enforced in this 
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State and every person in anywise participating therein in this State shall be 
subject to the provisions of this article; provided, that the foregoing shall not 
apply to loans legally made in another state. (1961, c. 1053, s. 1.) 

§ 53-191. Businesses exempted.—Nothing in this article shall be con- 
strued to apply to any person, firm or corporation engaged solely in the business 
of making loans of fifty dollars ($50.00) or more secured by motor vehicles, nor 
to any person, firm or corporation doing business under the authority of any law 
of this State or of the United States relating to banks, trust companies, savings 
and loan associations, cooperative credit unions, agricultural credit corporations 
or associations organized under the laws of North Carolina, production credit 
associations organized under the Act of Congress known as the Farm Credit Act 
of 1933, pawnbrokers lending or advancing money on specific articles of per- 
sonal property, industrial banks, the business of negotiating loans on real estate 
as defined in G. S. 105-41, nor to installment paper dealers as defined in G. 
S. 105-83 other than persons, firms and corporations engaged in the business of 
accepting fees for endorsing or otherwise securing loans or contracts for re- 
payment of loans. (1955, c. 1279; 1957, c..1429, s. 8; 1961, c. 1053, s. 1.) 

ARTICLE 16. 

Sale of Checks Act. 

§ 53-192. Citation of article.—This article shall be known and may be 
cited as the “Sale of Checks Act.” (1963, c. 1251, s. 1.) 

Editor’s Note.—The act inserting this 
article became effective July 31, 1963. 

§ 53-193. Definitions.—For the purpose of this article: 
(1) “Person” means any individual, partnership, association, joint stock as- 

sociation, trust or corporation ; 
(2) “Licensee” means any person duly licensed by the Commissioner pur- 

suant to this article ; 
(3) “Check” means any check, draft, money order or other instrument for 

the transmission or payment of money ; 
(4) “Commissioner” means the Commissioner of Banks of the State of 

North Carolina. (1963, c. 1251, s. 2.) 

§ 53-194. License required to sell or issue checks; exception.—No 
person shall sell or issue checks in this State as a service or for a fee or other 
consideration without first obtaining a license from the Commissioner pursuant 
to the provisions of this article, provided, however, that this article shall not 
apply to the receipt of money by an incorporated telegraph company at any office 
or agency of such company for immediate transmission by telegraph. (1963, c. 
1251, s. 3.) 

§ 53-195. Exemptions.—Nothing in this article shall apply to the sale or 
issuance of checks by: 

(1) Corporations organized under the general banking laws of this State or 
of the United States. 

(2) The government of the United States or any department or agency 
thereof. 

(3) Savings and loan associations organized under the laws of this State or 
of the United States. (1963, c. 1251, s. 4.) 

§ 53-196. Form and contents of license applications.—Fiach applica- 
tion for a license to sell or issue checks in this State shall be made in writing and 
under oath to the Commissioner in such form as he may prescribe. The application 
shall state the full name and business address of 
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(1) The proprietor, if the applicant is an individual ; 
(2) Every member, if the applicant is a partnership or association, except 

that if the applicant is a joint stock association having fifty or more 
members the name and business address need be given only of the 
association and each officer and director thereof ; 

(3) The corporation and each officer and director thereof, if the applicant is 
a corporation. (1963, c. 1251, s. 5.) 

§ 53-197. Investigation fee.—Each application for a license shall be ac- 
companied by an investigation fee of five hundred dollars ($500.00). If the li- 
cense is granted, the investigation fee shall be applied to the license fee for the 
first year. No investigation fee shall be refunded. (1963, c. 1251, s. 6.) 

§ 53-198. Approved applicants to furnish surety bonds; lists of lo- 
cations; cancellation of bonds.—Each approved applicant shall furnish a 
corporate surety bond in the principal sum of one hundred and fifty thousand dol- 
lars ($150,000.00) and an additional principal sum of five thousand dollars 
($5,000.00) for each location within this State at which checks of the licensee 
are issued or sold, but in no event shall the bond be required to be in excess of two 
hundred and fifty thousand dollars ($250,000.00). Each application for a license 
or for the renewal of a license shall be accompanied by a list of the locations, 
including agencies, at which the applicant engages in the business of selling checks 
in this State. The bond shall be conditioned that the obligor will faithfully conform 
to and abide by the provisions of this article and will honestly and faithfully ap- 
ply all funds received and perform all obligations issued and sold under this 
article and will pay to the State and to any person entitled thereto all money that 
becomes due and owing to the State or to such person under the provisions of 
this article because of any checks issued or sold in this State by such licensee or 
his agent or employee. The bond shall remain in force and effect until canceled by 
the surety, which cancellation may be had only upon thirty days’ written notice 
to the Commissioner. Such cancellation shall not affect any liability incurred or 
accrued prior to the termination of such thirty-day period. (1963, c. 1251, s. 7.) 

§ 53-199. Requiring additional bonds; deposits in lieu of bonds. — 
(a) If the Commissioner shall find at any time that any bond required under this 
article is insecure, insufficient or exhausted, an additional bond to be approved 
by the Commissioner shall be filed by the licensee within ten (10) days after 
written demand therefor by the Commissioner, 

(b) In lieu of any bond required under this article, the licensee may deposit 
with the Commissioner securities with a par value equal to the amount of any 
such bond. Such securities shall consist of 

(1) General obligations of or fully guaranteed by the United States or of 
any agency or instrumentality of or corporation wholly owned by the 
United States directly or indirectly ; or 

(2) Direct general obligations of the State of North Carolina, or of any 
county, city, town, or other political subdivision or municipal corpo- 
ration of the State of North Carolina. 

Such securities shall be held by the Commissioner to secure the same obliga- 
tion as would any bond required by this article. The securities so deposited may 
be exchanged from time to time for other securities receivable as aforesaid. All 
said securities shall be subject to sale and transfer and to the disposal of the 
proceeds by said Commissioner only on the order of a court of competent juris- 
diction. So long as the licensee so depositing shall continue solvent, and is not in 
violation of any of the provisions of this article, such licensee shall be permitted 
to receive the interest or dividends on said deposit. The Commissioner shall pro- 
vide for custody of such securities by any qualified trust company or bank located 
in the State of North Carolina or by any federal reserve bank, The compensa- 
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tion, if any, of the custodian for acting as such under this section shall be paid 
by the depositing licensee. (1963, c. 1251, s. 8.) 

§ 53-200. Investigation of applicants; issuance of licenses. — Upon 
the filing of the application, the payment of the investigation fee and the approval 
by the Commissioner of the bond or securities delivered pursuant to § 53-198 or 
§ 53-199, the Commissioner shall investigate the financial responsibility, financial 
and business experience, character and general fitness of the applicant and, if he 
deems it advisable, of its officers and directors, and, if he finds these factors and 
qualities meet the requirements of this article and are such as to warrant the be- 
lief that the applicant’s business will be conducted honestly, fairly, equitably, care- 
fully and efficiently and in a manner commanding the confidence and trust of the 
community, he shall issue to the applicant a license to sell and issue checks sub- 
ject to the provisions of this article. (1963, c. 1251, s. 9.) 

§ 53-201. Minimum net worth of licensees.—Each licensee under this 
article shall at all times maintain a minimum net worth of at least one hundred 
thousand dollars ($100,000.00). (1963, c. 1251, s. 10.) 

§ 53-202. License fees. — Each licensee shall pay to the Commissioner 
within five (5) days after the issuance of the license, and annually thereafter on 
or before June 30th of each year, a license fee of five hundred dollars ($500.00). 
1205;C.1251,'s. 11.) 

§ 53-203. More than one location authorized; employees, agents and 
representatives.—Each licensee may conduct business at one or more locations 
within this State and through or by means of such employees, agents, subagents 
or representatives as such licensee may from time to time designate and appoint. 
No license under this article shall be required of any such employee, agent, sub- 
agent or representative who is acting for or in behalf of a licensee hereunder in 
the sale of checks of which the licensee is the issuer. Each such agent, subagent 
or representative shall upon demand transfer and deliver to the licensee the pro- 
ceeds of the sale of licensee’s checks less the fees, if any, due such agent, sub- 
agent or representative. (1963, c. 1251, s. 12.) 

§ 53-204, Annual lists of locations and agents; annual financial 
statements; audits.—E ach licensee shall file with the Commissioner annually 
on or before June 30th of each year a statement listing the locations of the of- 
fices of the licensee and the names and locations of the agents or subagents au- 
thorized by the licensee to engage in the sale of checks of which the licensee is 
the issuer and shall also file a statement correctly reflecting its net worth as of 
the close of its most recent fiscal year, such statement to be certified to by a certi- 
fied public accountant satisfactory to the Commissioner. The Commissioner may 
conduct or cause to be conducted an examination or audit of the books and rec- 
ords of any licensee at any time or times he shall deem proper, the cost of such 
examination or audit to be borne by the licensee. The refusal of access to such 
books and records shall be cause for the revocation of license. (1963, c. 1251, s. 
13.) 

§ 53-205. Exempt agents need not be listed.—Nothing in this article 
shall be deemed to require a licensee to list agents which are exempted by the 
provisions of § 53-195 of this article. (1963, c. 1251, s. 14.) 

§ 53-206. Notice of denial or revocation of license; hearing; ap- 
peal.—No license shall be denied or revoked except on ten days’ notice to the 
applicant or licensee. Upon receipt of such notice the applicant or licensee may, 
within five (5) days of such receipt, make written demand for a hearing. The 
Commissioner shall thereafter, with reasonable promptness, hear and determine 
the matter as provided by law and his decision shall be subject to judicial review 
in the Superior Court of Wake County as provided by law. (1963, c. 1251, s. 15.) 
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§ 53-207. Grounds for revoking licenses.—The Commissioner may at 
any time revoke a license on any ground on which he might refuse to grant a 
license or for failure to pay an annual fee or for the violation of any provision 
of this article. (1963, c. 1251, s. 16.) 

§ 53-208. Violation a misdemeanor.—lIf any person to whom or to which 
this article applies or any agent, subagent or representative of such person vio- 
lates any of the provisions of this article or attempts to sell or issue checks with- 
out having first obtained a license from the Commissioner pursuant to the provi- 
sions of this article, or issues any check at a time when the bond or security re- 
quired by this article is not in full force and effect, such person or such agent, 
subagent or representative shall be deemed guilty of a misdemeanor, and upon con- 
viction shall be fined or imprisoned within the discretion of the court and each 
violation shall constitute a separate offense. (1963, c. 1251, s. 17.) 

Chapter 53A. 

Business Development Corporations. 

§ 538A-6. Applications for membership in corporation; acceptance; 
loans to corporation by members. 

(2) No loan to the corporation shall be made if immediately thereafter the 
total amount of the obligations of the corporation would exceed ten 
times the capital of the corporation. For the purposes of this para- 
graph, the capital of the corporation shall include the amount of the 
outstanding capital stock of the corporation, whether common or pre- 
ferred, the earned or paid-in surplus of the corporation, and the 
amount of any outstanding debentures of the corporation, the pay- 
ment of which is subordinated to all obilgations of the corporation 
other than the obligations of the corporation to the holders of its capi- 
tal stock. 

(3) The total amount outstanding on loans to the corporation made by any 
member at any one time, when added to the amount of the investment 
in the capital stock of the corporation then held by such member, 
shall not exceed: 

a. Twenty per cent (20%) of the total amount then outstanding on 
loans to the corporation by all members, including in said total 
amount outstanding, amounts validly called for loan but not 
yet loaned. 

b. The following limit, to be determined as of the time such mem- 
ber becomes a member or at any time requested by a member 
on the basis of the audited balance sheet of such member at 
the close of its fiscal year immediately preceding its applica- 
tion for membership, or, in the case of an insurance company, 
its last annual statement to the Commissioner of Insurance: A 
minimum of two per cent (2%) to a maximum of four per cent 
(4% ) of the capital and surplus of commercial banks and trust 
companies, the percentage within such limits to be determined 
by such member ; a minimum of one-half of one per céent©C oot 
1%) to a maximum of one per cent (1%) of the total out- 
standing loans made by a building and loan or savings and loan 
association, the percentage within such limits to be determined 
by such member; a minimum of one per cent (1%) to a max- 
imum of two per cent (2%) of the capital and unassigned sur- 
plus of stock insurance companies, except fire insurance com- 
panies, the percentage within such limits to be determined by 

28 



§ 53A-9 1963 CuMULATIVE SUPPLEMENT § 53A-9 

such member; a minimum of one per cent (1%) to a maximum 
of two per cent (2%) of the unassigned surplus of mutual in- 
surance companies, except fire insurance companies, the per- 
centage within such limits to be determined by such member ; 
one-tenth of one per cent (.1 of 1%) of the assets of fire in- 
surance companies; and such limits as may be approved by the 
board of directors of the corporation for other financial institu- 
tions. 

(1963-ce.0935;.ss, 1, 2.) 
Editor’s Note.— 
The 1963 amendment, effective Jan. 1, 

1963, rewrote subdivision (2) and para- 
graph b of subdivision (3). Section 3 of 
the amendatory act provides that nothing 

tion of any existing corporation organized 
under this chapter unless and _ until 
such certificate of incorporation shall be 
amended as provided in § 53A-9. 

As only subdivisions (2) and (3) were 

contained in the amendment to this sec- 

tion shall change or affect in any way the 
provisions of the certificate of incorpora- 

affected by the amendment the rest of the 
section is not set out. 

§ 53A-9. Amendment of charter.—This charter may be amended by the 
votes of the stockholders and the members of the corporation, voting separately 
by classes, and such amendments shall require approval by the affirmative vote 
of two-thirds of the votes to which the stockholders shall be entitled and two- 
thirds of the votes to which the members shall be entitled; provided, that no 
amendment of this charter which is inconsistent with the general purposes ex- 
pressed herein or which authorizes any additional class of capital stock to be is- 
sued, or which eliminates or curtails the right of the Secretary of State to ex- 
amine the corporation or the obligation of the corporation to make reports as pro- 
vided in § 53A-13, shall be made without amendment of this chapter; and pro- 
vided, further, that no amendment of this charter which increases the obligation 
ot a member to make loans to the corporation, or makes any change in the prin- 
cipal amount, interest rate, maturity date, or in the security or credit position, of 
any outstanding loan of a member to the corporation, or affects a member’s right 
to withdraw from membership as provided in § 53A-7, or affects a member’s vot- 
ing rights as provided in § 53A-8, shall be made without the consent of each mem- 
ber affected by such amendment. 

Within one hundred and twenty (120) days after any meeting at which amend- 
ment of this charter has been adopted, articles of amendment signed and sworn to 
by the president, treasurer and a majority of the directors, setting forth such 
amendment and the due adoption thereof, shall be submitted to the Secretary of 
State, who shall examine them and if he finds that they conform to the require- 
ments of this chapter, shall so certify and endorse his approval thereon. There- 
upon, the articles of amendment shall be filed in the office of the Secretary of State 
and no such amendment shall take effect until such articles of amendment shall 
have been filed as aforesaid. (1955, c. 1146, s. 9; 1963, c. 393, s. 3%.) 

Editor’s Note.— “one hundred and twenty (120)” for the 

The 1963 amendment, effective Jan. 1, word “thirty” near the beginning of the 
1963, substituted the words and figures second paragraph. 
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Chapter 54. 

Co-Operative Organizations. 

SUBCHAPTER I. BUILDING AND 

LOAN ASSOCIATIONS, BUILD- 
ING ASSOCIATIONS AND 
SAVINGS AND LOAN 

ASSOCIATIONS. 

Article 3. 

Loans. 

Sec. 
54-21.3. County and municipal bonds as 

investments. 

Article 4. 

Under Control of Insurance Commis- 
sioner. 

54-29. Examinations made; expense paid; 
test appraisals of collateral for 

loans. 

54-33.2. Power of Commissioner of Insur- 

ance to issue rules and regula- 
tions. 

SUBCHAPTER III. CREDIT UNIONS. 

Article 18. 

Members and Officers. 

54-103. Duties of credit committee; ap- 

pointment, powers and duties of 

loan officers. 

SUBCHAPTER V. MARKETING AS- 
SOCIATIONS. 

Article 19. 

Purpose and Organization. 

Sec. 
54-139. Domestication of foreign co-opera- 

tive corporations; limitation on 
use of word “co-operative.” 

54-142. Application of Business Corpora- 
tion Act to co-operative associa- 

tions with capital stock. 
54-142.1. Application of Nonprofit Corpo- 

ration Act to co-operative asso- 
ciations without capital stock. 

Article 22. 

Merger, Consolidation and Other Funda- 
mental Changes. 

54-159. 

54-160. 

54-161. 

Procedure for merger. 
Procedure for consolidation. 
Approval of merger or consolida- 

tion; abandonment. 
Articles of merger or consolida- 

tion. 
Effect of merger or consolidation. 
Merger or consolidation of domes- 

tic and foreign associations. 
Sale, lease or exchange of assets; 
mortgage or pledge of assets. 

Rights of objecting members. 

54-162. 

54-163. 

54-164. 

54-165. 

54-166. 

SUBCHAPTER I. BUILDING AND LOAN ASSOCIATIONS, 
BUILDING ASSOCIATIONS AND SAVINGS AND 

LOAN ASSOCIATIONS. 

ARTICLE 1. 

Organization, 

§ 54-5. Form of certificate. 
Applied in White v. Smith, 256 N. C. 

2118p 123 to. bee Ged) imO2Sm Gl 962). 

§ 54-7. Chapter on corporations applicable. 
Applied in White v. Smith, 256 N. C. 218, 

123 S. E. (2d) 628 (1962). 
ARTICLE 3, 

Loans. 

§ 54-21.3. County and municipal bonds as investments. — Bonds or 
other evidences of indebtedness of counties and municipalities of the State of 
North Carolina are authorized as investments for any savings and loan associa- 
tion incorporated under the laws of this State; provided, that said bonds or other 
evidences of indebtedness of such counties and municipalities shall have a rating 
by Moody’s Investors Services, Inc., of not less than AA, and a rating by the 
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North Carolina Municipal Council, Inc., of not less than ninety (90) points out 
of one hundred (100) points, and, provided further that the investment by any 
savings and loan association in such bonds or other evidences of indebtedness 
shall not exceed three per cent (3%) of the total value of the outstanding shares 
of such association. (1963, c. 352.) 

ARTICLE 4, 

Under Control of Insurance Commissioner. 

§ 54-29. Examinations made; expense paid; test appraisals of col- 
lateral for loans.—If at any time the Insurance Commissioner has good reason 
to think that the standing and responsibility of any building and loan association 
or company doing business in this State, or its mode of business, is of a doubtful 
character, or in his discretion whenever he deems it prudent to do so, it shall be 
his duty to examine and investigate everything relating to the business of such 
company, and to that end he is hereby authorized, if he deem it advisable, to 
appoint a suitable and competent person to make such investigation, who shall 
file with the Insurance Commissioner a full report of his finding in such case. The 
expenses and cost of stich examination shall be defrayed by the company or as- 
sociation subjected to investigation, and each company or association doing 
business in this State shall stipulate in writing, to be filed with the Insurance 
Commissioner, that it will pay all reasonable cost and expenses of such examina- 
tion when it shall become necessary. The Insurance Commissioner whenever he 
deems it advisable, may direct the making of test appraisals of real estate and 
other collateral securing loans made by savings and loan associations doing 
business in this State, and where he deems advisable, employ competent ap- 
praisers, or prescribe a list from which competent appraisers may be selected, for 
the making of such appraisals by the Insurance Commissioner, or in a manner 
prescribed by the Insurance Commissioner, and do any and all other acts ‘ncident 
to the making of such test appraisals. The expense and cost of such test appraisals 
shall be defrayed by the company or association subjected to the test appraisals, 
and each company or association doing business in this State shall pay all rea- 
sonble costs and expenses of such test appraisals when it shall be directed. (1905, 
enasopasel4, ee heviets, 3697. 1019) co 1/9) sa45 40S se5190%1963 . c.'353.) 

Editor’s Note. — The 1963 amendment 
added the last two sentences. 

§ 54-33.2. Power of Commissioner of Insurance to issue rules and 
regulations.— Whenever in his judgment it may appear to be advisable, the In- 
surance Commissioner of this State is empowered to issue such rules, instruc- 
tions and regulations as may be necessary or incident to the proper discharge 
of his duties and powers as to savings and loan associations for the supervision 
and regulation of said associations and for the protection of the public investing 
in said savings and loan associations. (1963, c. 1121.) 

SUBCHAPTER III. CREDIT UNIONS. 

PRICGEaLL, 

Powers of Credit Unions. 

§ 54-87. Loans.—(a) To Members.—A credit union may lend to its mem- 
bers for such purposes and upon such security and terms as the bylaws shall pro- 
vide and the credit committee shall approve; but a credit union may make unse- 
cured individual loans not in excess of seven hundred fifty dollars ($750.00) 
when bylaws authorizing such loans shall be first approved by the Superintendent 
of Credit Unions: Provided, however, that no member shall be permitted to bor- 
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row in excess of two hundred dollars ($200.00) or ten per centum (10%) of 

the total paid in shares of the credit union, whichever is greater. An endorsed 
note shall be deemed to be security within the meaning of this section. 

(1961 ews asia 3) 

Editor’s Note.— excess of four hundred dollars.” As only 

Prior to the 1961 amendment it was pro- subsection (a) was affected by the amend- 

vided in subsection (a) as follows: “but ment the rest of the section is not set out. 

security must be taken for any loan in 

ARTICLE 13. 

Members and Officers. 

§ 54-1038. Duties of credit committee; appointment, powers and 
duties of loan officers.—The credit committee shall meet as often as may be 
required after due notice has been given to each member. The credit committee 
shall approve every loan or advance made by the corporation to members, except 
as hereinafter provided in this section. Every application for a loan shall be 
made in writing and shall state the purpose for which the loan is desired and the 
security offered. No loan shall be made unless it has received the unanimous ap- 
proval of those members of the committee who were present when it was con- 
sidered, who shall constitute at least a majority of the committee, but the appli- 
cant for a loan may appeal from the decisions of the credit committee to the 
board of directors. When authorized by bylaws approved by the Superintendent 
of Credit Unions, the credit committee, with the approval of the board of di- 
rectors, may appoint one or more loan officers, and delegate to him or them the 
power to approve loans up to the unsecured limit, or in excess of such limit if 
such excess is fully secured by unpledged shares in the credit union. Each loan 
officer shall furnish to the credit committee a record of each loan approved or 
not approved by him within seven (7) days of the date of filing of the application 
therefor. All loans not approved by a loan officer shall be acted upon by the 
credit committee. No individual shall have authority to disburse funds of the 
credit union for any loan which has been approved by him in his capacity as a 
loan officer. Not more than one member of the credit committee may be ap- 
pointed as a loan officer. (1915, c. 115, s. 11; C. S., s. 5235; 1961, c. 1187, s. 2.) 

Editor’s Note.—The 1961 amendment re- 
wrote this section. 

SUBCHAPTER V. MARKETING ASSOCIATIONS. 

ARTICLE 19. 

Purpose and Organization. 

§ 54-130. Definitions and nature.—As used in this subchapter— 
(1) Agricultural Products.—The term “agricultural products” shall include 

horticultural, viticultural, forestry, dairy, livestock, poultry, bee, and 
any farm products; 

(2) Association.—The term “association” means 
a. Any corporation organized under this subchapter; or 
b. Any foreign corporation which 

1. Is organized under any general or special act of another 
State or the District of Columbia as a co-operative as- 
sociation for the mutual benefit of its members and 
other patrons, 

2. Confines its operations in this State to the purposes speci- 
fied in, and restricts the return on the stock or mem- 

bership capital and the amount of its business with 
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nonmembers to the limits placed thereon by, this sub- 
chapter for corporations organized hereunder, and 

3. Is authorized to transact business in this State pursuant 
to G. §. 54-139, 

(3) Charter—The term “charter” includes the original articles of incor- 
poration, together with all amendments thereto and articles of merger 
or consolidation. 

(4) Member.—The term “member” shall include actual members of asso- 
ciations without capital stock and holders of stock in associations or- 
ganized with capital stock; and 

(5) Person.—The term “person” shall include individuals, firms, partner- 
ships, corporations, and associations. 

Associations organized or domesticated hereunder shall be deemed nonprofit, 
inasmuch as they are not organized to make profits for themselves, as such, or 
for their members, as such, but only for their members as producers. 

This subchapter shall be referred to as the “Co-operative Marketing Act.” 
COZ eins ee monies, Abc eat0 so, cn 4o0e se | L965 CL 1168; 65, 1-3.) 

Editor’s Note.— and (4) as (4) and (5), and inserted the 
The 1963 amendment rewrote subdivi- words ‘or domesticated” near the begin- 

sion (2), inserted present subdivision (3) ning of the next-to-last paragraph. 
and renumbered former subdivisions (3) 

§ 54-134. Articles of incorporation.—Ejach association formed under 
this subchapter must prepare and file articles of incorporation, setting forth: 

(1) The name of the association. 
(2) The purposes for which it is formed. 
(3) The place where its principal business will be transacted. 
(4) The period of duration, which may be perpetual. When the articles of 

incorporation fail to state the period of duration, it shall be consid- 
ered perpetual. Any association heretofore or hereafter organized for 
a period less than perpetual, may by amendment to its articles of 
incorporation, extend the period of its duration for a specified period 
or perpetually. 

(5) The names and addresses (not less than five) of those who are to serve 
as directors for the first term or until the election of their successors. 

(6) If organized without capital stock, whether the property rights and in- 
terest of each member shall be equal or unequal; and if unequal, the 
article shall set forth the general rule or rules applicable to all mem- 
bers by which the property rights and interests, respectively, of each 
member may and shall be determined and fixed; and this association 
shall have the power to admit new members who shall be entitled 
to share in the property of the association with the old members in 
accordance with such general rule or rules. This provision of the ar- 
ticles of incorporation shall not be altered, amended, or repealed ex- 
cept by the written consent or the vote of three fourths of the mem- 
bers. 

(7) If organized with capital stock, the amount of such stock and the num- 
ber of such shares into which it is divided and the par value thereof. 
The capital stock may be divided into preferred and common stock. 
If so divided, the articles of incorporation must contain a statement of 
the number of shares of stock to which preference is granted and 
the number of shares of stock to which no preference is granted and 
the nature and extent of the preference and the privileges granted to 
each. 

In addition to the foregoing, the petition for articles of incorporation may 
contain any provision consistent with law with respect to management, regula- 
tion, government, financing, indebtedness, membership, the establishment of 
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voting districts and the election of delegates for representative purposes, the 
issuance, retirement and transfer of its stock, if formed with capital stock, or 
any provisions relative to the way or manner in which it shall operate with re- 
spect to its members, officers, or directors, and any other provisions relating to 
its affairs; provided that nothing set forth in this paragraph shall be construed 
-as limiting any of the rights or powers otherwise given to such associations. 

The articles must be subscribed by the incorporators and acknowledged by one 
of them before an officer authorized by the law of this State to take and certify 
acknowledgements of deeds and conveyances; and shall be filed as provided in 
G. S. 55A-4; and when so filed the said articles of incorporation, or certified 
copies thereof, shall be received in all the courts of this State, and other places, 
as prima facie evidence of the facts contained therein, and of the due incorpo- 
ration of such association. A certified copy of the articles of incorporation shall 
also be filed with the chief of the division of markets. (1921, c. 87, s. 8; C. S., 
s. 5259(t)s 1935) 0.5230) s8id.44;; 91004, gC.e UL Os, snS24. 908) 

Editor’s Note.— G. S. 55A-4” for “in accordance with the 
The 1963 amendment rewrote subdivi- provisions of the general corporation law 

sion (4) and substituted “as provided in of this State” in the last paragraph. 

§ 54-135. Amendments to articles of incorporation.—(a) An asso- 
ciation may amend its charter from time to time in any and as many respects as 
may be desired, so long as its charter as amended contains only such provisions 
as are lawful under this subchapter. 

(b) Amendments to the charter shall be made as follows: The board of di- 
rectors shall by a vote of not less than two thirds of all of the members of the 
board, adopt a resolution approving the proposed amendment or amendments and 
directing that the proposed amendment or amendments be submitted to a vote at 
a meeting of members, which may be either an annual or a special meeting. Writ- 
ten or printed notice setting forth the proposed amendment or amendments, or 
a summary of the changes to be effected thereby shall be given to each member 
entitled to vote at such meeting, within the time and in the manner provided in 
this subchapter for the giving of notice of meetings of members. The proposed 
amendment shall be adopted upon receiving at least a majority of the votes en- 
titled to be cast by members present or represented by proxy at such meeting. 

(c) The articles of amendment shall set forth: 
(1) The name of the association ; 
(2) The amendment or amendments so adopted; 
(3) A statement setting forth the date of the meeting of the board of di- 

rectors at which the amendment or amendments were approved by 
the board, that a quorum was present at such meeting, and that such 
approval received a vote of not less than two thirds of all the mem- 
bers of the board; 

(4) A statement setting forth the date of the meeting of members at which 
the amendment was adopted, that a quorum was present at such 
meeting, and that such amendment received at least a majority of 
the votes entitled to be cast by members present or represented by 
proxy at such meeting. 

(5) The articles of amendment shall be executed by the association and 
shall be filed all as provided in G. S. 55A-4. 

(6) A certified copy of the articles of amendment shall be filed with the 
chief of the division of markets. (1921, c. 87, s. 9; C. S., s. 5259(¢g) ; 
193 SiGe SUS. wos 1963, c; 1168, 15.05) 

Editor’s Note.— 
The 1963 amendment rewrote this sec- 

tion. 

§ 54-136. Bylaws.—Each association incorporated under this subchapter 
must, within thirty (30) days after its incorporation, adopt for its government 
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and management a code of bylaws, not inconsistent with the powers granted by 
this subchapter. A majority vote of a quorum of the members or stockholders 
attending a meeting, of which notice of the proposed bylaw or bylaws shall have 
been given, is sufficient to adopt or amend the bylaws. Each association under 
its bylaws may also provide for any or all of the following matters: 

(1) The time, place, and manner of calling and conducting its meetings. 

(2) The number of stockholders or members constituting a quorum. 

(3) The right of members or stockholders to vote by proxy or by mail, or 
by both, and the conditions, manner, form, and effects of such votes. 

(4) The number of directors constituting a quorum. 
(5) The qualifications, compensations, and duties and terms of office of di- 

rectors and officers; time of their election, and the mode and manner 
of giving notice thereof. 

(6) Penalties for violations of the bylaws. 

(7) The amount of entrance, organization, and membership fees, if any; the 
manner and method of collection of the same, and the purposes for 
which they may be used. 

(8) The amount which each member or stockholder shall be required to 
pay annually or from time to time, if at all, to carry on the business 
of the association, the charge, if any, to be paid by each member or 
stockholder for services rendered by the association to him, and the 
time of payment and the manner of collection; and the marketing 
contract between the association and its members or stockholders 
which every member or stockholder may be required to sign. 

(9) The number and qualification of members or stockholders of the asso- 
ciation and the conditions precedent to membership or ownership of 
common stock; the method, time, and manner of permitting members 
to withdraw or the holders of common stock to transfer their stock; 
the manner of assignment and transfer of the interest of members, 
and of the shares of common stock; the conditions upon which, and 
the time when membership of any member shall cease; the automatic 
suspension of the rights of a member when he ceases to be eligible 
to membership in the association, and mode, manner, and effect of the 
expulsion of a member; manner of determining the value of a mem- 
ber’s interest and provision for its purchase by the association upon 
the death or withdrawal of a member or stockholder, or upon the ex- 
pulsion of a member or forfeiture of his membership, or at the option 
of the association, by conclusive appraisal by the board of directors. 

In case of the withdrawal or expulsion of a member the board of directors 
shall equitably and conclusively appraise his property interests in the associa- 
tion, and shall fix the amount thereof in money, which shall be paid to him 
within one year after such expulsion or withdrawal. 

Notwithstanding the foregoing provisions of this section, any association may 
amend its articles of incorporation to provide that thereafter any bylaw or by- 
laws of the association may be amended or repealed, or by any new bylaw may 
be adopted, either by the members or by the board of directors, but if the mem- 
bers amend any bylaw or bylaws or adopt any new bylaw or bylaws, such bylaw 
or bylaws shall not thereafter be amended or repealed by the board of directors, 
and if the members repeal any bylaw or bylaws, such bylaw or bylaws shall not 
be readopted by the board of directors; provided, however, that no bylaw shall 
be adopted by the board of directors which shall require a higher number or 
percentage of members to be present or represented at a members’ meeting for 
the purpose of constituting a quorum, or a higher number or percentage of such 

quorum to take action, than was the case before the power to alter, amend, or 
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repeal the bylaws was conferred upon the board of directors. (1921, c. 87, s. 
LEC 523509259 Gh 2919351) 230)s,' 63: 1963, c: 116Sasm/s) 

Editor’s Note.— 
The 1963 amendment added the last 

paragraph. 

§ 54-139. Domestication of foreign co-operative corporations; limi- 
tation on use of word ‘‘co-operative.’’—(a) A foreign corporation that can 
qualify as an association, as defined in G. S. 54-130 (2) (b) (1) and (2), may, 
under the provisions of article 8, chapter 55A, if it be a nonstock corporation, 
or under the provisions of article 10, chapter 55, if it be a stock corporation, be 
authorized to transact business in this State. 

(b) No person other than an association organized under this subchapter, or 
a foreign corporation domesticated pursuant to subsection (a) of this section, or 
an electric or telephone membership corporation domesticated pursuant to G. S. 
117-28, shall be entitled to organize, domesticate, or transact business in this 
State if the corporate or other business name or title of such person contains the 
worde:co-operative.’ (1921)°c).87,’s. 21: C./S., s. 5259(k) = 1963" enliGs, =. 5.) 

Editor’s Note.——The 1963 amendment lated only to limitation on the use of the 
rewrote this section, which formerly re- word “co-operative.” 

§ 54-142. Application of Business Corporation Act to co-operative 
associations with capital stock.—The provisions of the Business Corporation 
Act (chapter 55 of the General Statutes) shall apply, so far as appropriate, to 
every co-operative association with capital stock heretofore or hereafter or- 
ganized or domesticated under this subchapter, except where the provisions of 
that Act are in conflict with or inconsistent with the express provisions of this 
Bapenamlers (192), 6/7, 8. 283 C. $:: si 5259(0) = T9G3 eel Ose) 

Editor’s Note.—The 1963 amendment 
rewrote this section. 

§ 54-142.1. Application of Nonprofit Corporation Act to co-opera- 
tive associations without capital stock.—The provisions of the Nonprofit 
Corporation Act (chapter 55A of the General Statutes) shall apply, so far as 
appropriate, to every co-operative association without capital stock heretofore or 
hereafter organized or domesticated under this subchapter, except where the 
provisions of that Act are in conflict with or inconsistent with the express pro- 
visions of this subchapter. (1963, c. 1168, s. 9.) 

ARTICLE 20. 

Members and Officers. 

§ 54-145. Members.—(a) Under the terms and conditions prescribed in 
its bylaws, an association may admit as members, or issue common stock, only to 
persons engaged in the production of agricultural products, including the lessees 
and tenants of land used for the production of such products and any lessors 
and landlords who receive as rent part of the crop raised on the leased premises. 

(b) If a member of a nonstock association be other than a natural person, 
such member may be represented by any individual, associate, officer, or mem- 
ber thereof, duly authorized in writing. 

(c) One association organized hereunder may become a member or stock- 
holder of any other association or associations, organized hereunder. (1921, c. 
B78 72 CO. Ses 2a Ot 271963; 6.91168, 26.5105) 

Editor’s Note—MThe 1963 amendment or through the association” following the 
deleted the word “the” before the word word “products” where it first appears in 

“aoricultural” near the middle of subsec- subsection (a). 
tion (a) and the words “to be handled by 
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§ 54-146. Directors; election. 

(b) The bylaws may provide that one or more directors may be appointed 
either by the Director of the Agricultural Extension Service or by such public 
official or public board or commission as may be designated by the bylaws. The 
directors so appointed need not be members or stockholders of the association, 
but shall have the same powers and rights as other directors. 

(1963, c. 1168, s. 11.) 
Editor’s Note.—The 1963 amendment (b). As the rest of the section was not 

rewrote the first sentence of subsection changed only subsection (b) is set out. 

§ 54-148. Stock; membership certificates; when issued; voting; 
liability; limitation on transfer of ownership. 

(g) The bylaws shall prohibit the transfer of the common stock of the asso- 
ciation to persons not engaged in the production of agricultural products, and 
such restrictions must be printed upon every certificate of stock subject thereto. 

(1963 Scat 16S ee 12:) 

Editor’s Note.— following the word “products” in subsec- 
The 1963 amendment deleted the word tion (g). As the rest of the section was 

“the” before the word “agricultural” and not changed only subsection (g) is set 

the words “handled by the association” out. 

ARTICLE 21. 

Powers, Duties, and Liabilities. 

§ 54-157. Breach of marketing contract of co-operative associa- 
tion; spreading false reports about the finances or management there- 
of; misdemeanor.—Any person or persons, or any corporation whose officers 
or employees knowingly induces or attempts to induce any member or stock- 
holder of an association organized hereunder to breach his marketing contract 
with the association, or who maliciously and knowingly spreads false reports 
about the finances or management thereof shall be guilty of a misdemeanor and 
subject to a fine of not less than one hundred dollars ($100), and not more 
than one thousand dollars ($1,000), for such offense and shall be liable to the 
association aggrieved in a civil suit in the penal sum of five hundred dollars 
($500) for each such offense: Provided, that this section shall not apply to a 
bona fide creditor of any member or stockholder of such association, or the agents 
or attorney of any such bona fide creditor, endeavoring to make collection of the 
indebtedness, or to any communication, written or oral, between a business com- 
pany or concern and persons with whom it has an existing contractual relation- 
ship which communication relates to the performance of that contractual relation- 
ship and duties and responsibilities arising therefrom. (1921, c. 87, s. 25; C. S., 
Ss. 5259(dd}ip 1963 cmb Osis. 14°) 

Editor’s Note.—The 1963 amendment remits such dues to the producers’ mar- 
added to the proviso at the end of this keting association, but discontiuues mak- 
section the provision as to communica- ing such deductions pursuant to written 
tions between a business company or con-_ instructions of the producers. and there- 
cern and persons with whom it has an ex- after pays the producers in full for the 
isting contractual relationship. milk purchased, the processor may not be 

Failure of Milk Processor to Deduct held to have violated this section. Carolina 
Dues from Payments to Producers.— Milk Producers Co-operative, Inc. v. Mel- 
Where a milk processor, purchasing di- ville Dairy, Inc. 255 N. C. 1, 120 § E. 

rectly from producers, deducts dues from (2d) 548 (1961). 
its payments for milk so purchased and 
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ARTICLE 22. 

Merger, Consolidation and Other Fundamental Changes. 

§ 54-159. Procedure for merger.—(a) Any two or more domestic as- 
sociations organized under this subchapter, either with or without capital stock, 
may merge into any one of such associations pursuant to a plan of merger ap- 
proved in the manner provided in this article. 

(b) The board of directors of each association shall, by resolution adopted 
by each such board, approve a plan of merger setting forth: 

(1) The names of the association proposing to merge, and the name of the 
association into which they propose to merge, which is hereinafter 
designated as the surviving association. 

(2) The name which the surviving association is to have, which name may 
be that of any of the associations involved in the merger or any other 
available name, subject, however, to the limitations of G. §. 54-139 
and 55A-10. 

(3) The terms and conditions of the proposed merger. 
(4) A statement of any changes in the charter of the surviving association 

to be effected by such merger. 
(5) Such other provisions not inconsistent with law as are deemed neces- 

sary or desirable. (1963, c. 1168, s. 13.) 

§ 54-160. Procedure for consolidation.—(a) Any two or more domes- 
tic associations organized under this subchapter, either with or without capital 
stock, may consolidate into a new association pursuant to a plan of consolidation 
approved in the manner provided in this article. 

(b) The board of directors of each association shall, by resolution adopted 
by each such board, approve a plan of consolidation setting forth: 

(1) The names of the association proposing to consolidate, and the name 
of the new association into which they proposed to consolidate, 
which is hereinafter designated as the new association, The name of 
the new association may be that of any of the associations involved 
in the consolidation or any other available name, subject, however, 
to the limitations of G. S. 54-139 and 55A-10. 

(2) The terms and conditions of the proposed consolidation. 
(3) With respect to the new association, all of the appropriate statements 

required to be set forth in articles of incorporation for associations 
organized under this subchapter. 

(4) Such other provisions not inconsistent with law as are deemed nec- 
essary or desirable. (1963, c. 1168, s. 13.) 

§ 54-161. Approval of merger or consolidation; abandonment, — 
(a) A plan of merger or consolidation shall be adopted in the following manner: 
The board of directors of each merging or consolidating association shall adopt 
a resolution approving the proposed plan, and directing that it be submitted to 
a vote at a meeting of members having voting rights, which may be either an 
annual or a special meeting. Written or printed notice of the meeting shall be 
given to each member entitled to vote at such meeting. The notice shall state 
that the proposed plan of merger or consolidation will be considered and acted 
upon at the meeting, and a copy or a summary of the plan of merger or plan 
of consohdation, as the case may be, shall be included in or enclosed with such 
notice. Such notice shall contain a statement, displayed with reasonable promi- 
nence, to the effect that objecting members are entitled, upon compliance with 
G. S. 54-166, including the twenty-day demand requirement, to be paid the fair 
market value of their stock or other property rights or interest in the associa- 
tion, but failure of the notice to contain such a statement shall not invalidate 
the merger or consolidation. Each such notice shall be mailed by first-class mail 
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at such a time that not less than ten (10) full days shall elapse between the 
date of mailing the notice and the date of the meeting, and shall be mailed to 
the member at his last address as it appears on the records of the association. 
The proposed plan shall be adopted upon receiving at least two thirds of the 
votes entitled to be cast by members present at each such meeting where a 
quorum is present. 

(b) After such approval, and at any time prior to the filing of the articles of 
merger or consolidation, the merger or consolidation may be abandoned pur- 
suant to provisions therefor, if any, set forth in the plan of merger or consolida- 
FiO 1900, Co LIO8 S134) 

§ 54-162. Articles of merger or consolidation.—(a) Upon such ap- 
proval, articles of merger or articles of consolidation shall be executed by each 
association and filed as provided in G. S. 55A-4, except that a copy thereof 
certified by the Secretary of State shall also be recorded in the office of the clerk 
of the superior court of each county wherein the constituent associations have 
their principal places of business or their registered offices. 

(b) The articles of merger or consolidation shall set forth: 
(1) The plan of merger or the plan of consolidation; and 
(2) A statement setting forth the date of the meeting of the members of 

each association at which the plan was adopted, that a quorum was 
present at such meeting, and that such plan received at least two 
thirds of the votes entitled to be cast by members present at each 
such meeting where a quorum was present. 

(c) The time when the merger or consolidation is effected is determined by 
the provisions of G. S. 55A-4. (1963, c. 1168, s. 13.) 

§ 54-163. Effect of merger or consolidation.—When such merger or 
consolidation has been effected: 

(1) The several associations, parties to the plan of merger or consolida- 
tion, shall be a single association which, in the case of a merger, 
shall be that association designated in the plan of merger as the sur- 
viving association, and, in the case of a consolidation, shall be the 
new association provided for in the plan of consolidation. 

(2) The separate existence of all associations which are parties to the plan 
of merger or consolidation, except the surviving or new association, 
shall cease. 

(3) Such surviving or new association shall have all the rights, privileges, 
immunities, and powers and shall be subject to all the duties and lia- 
bilities of an association organized under this subchapter. 

(4) Such surviving or new association shall thereupon and thereafter, to 
the extent consistent with its charter as established or changed by 
the merger or consolidation, possess all the rights, privileges, immuni- 
ties, and franchises, as well of a public as of a private nature, of 
each of the merging or consolidating associations; and all property, 
real and personal, and all debts due on any account, and all other 
choses in action, and all and every other interest, of or belonging 
to or due to each of the associations so merged or consolidated, shall 
be taken and deemed to be transferred to and vested in such single 
association without further act or deed; and the title to any real es- 
tate, or any interest therein, vested in any of such associations shall 
not revert or be in any way impaired by reason of such merger or 
consolidation. 

(5) Such surviving or new association shall thenceforth be responsible and li- 
able for all the liabilities, contracts or other obligations, and penalties 
of each of the associations so merged or consolidated; and any claim 
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existing or action or proceeding, civil or criminal, pending by or against 

any of such associations may be prosecuted as if such merger or con- 
solidation had not taken place, or such surviving or new association 
may be substituted in its place; and any judgments rendered against 
any of the merged or consolidated associations may be enforced 
against the surviving or new association. Neither the rights of cred- 
itors nor any liens upon the property of any merged or consolidated 
association shall be impaired by such merger or consolidation. 

(6) In the case of a merger, the charter of the surviving association shall 

be deemed to be amended to the extent, if any, that changes in its 
charter are stated in the plan of merger. In the case of a consolida- 
tion, the articles of consolidation shall be deemed to be the articles 
of incorporation of the new association. (1963, c. 1168, s. 13.) 

§ 54-164. Merger or consolidation of domestic and foreign associa- 
tions. — (a) One or more domestic associations organized under this sub- 
chapter and one or more foreign corporations engaging in any activity such as 
is described in G. S. 54-132, and which is a nonprofit co-operative in the sense 
that the term “nonprofit” is used in G. S. 54-130, may be merged or consoli- 
dated into an association of this State or an association or corporation of an- 
other state if such merger or consolidation is permitted by the laws of the state 
under which each such foreign association or corporation is organized. 

(b) Each domestic association shall comply with the provisions of this ar- 
ticle with respect to the merger or consolidation, as the case may be, of do- 
mestic associations, and each foreign association or corporation shall comply with 
the applicable provisions of the laws of the state under which it is organized. 

(c) If the surviving or new association or corporation, as the case may be, 
is an association or corporation of any state other than this State, it shall com- 
ply with the provisions of this subchapter with respect to foreign corporations 
if it is to transact business in this State; and if after the merger or consolidation 
it transacts no business in this State, the courts of this State shall have juris- 
diction in actions to enforce any obligation of any constituent association of this 
State and process therein may be served as provided in G. S. 55-145. 

(d) The effect of such merger or consolidation shall be the same as in the 
case of the merger or consolidation of domestic associations, if the surviving or 
new corporation is to be an association of this State. If the surviving or new 
association or corporation is to be an association or corporation of any state other 
than this State, the effect of such merger or consolidation shall be the same as 
in the case of the merger or consolidation of domestic associations except in- 
sofar as the laws of such other state provide otherwise. 

(e) If the new or surviving association or corporation is not an association 
of this State, then notwithstanding anything in the foregoing provisions of this 
section : 

(1) The rights of any member of any constituent association that is an as- 
sociation of this State to receive notice of objectors’ rights, to file 
his objection, upon such objection to demand and receive payment 
of the fair market value of his stock or other property rights or in- 
terests in the association, or to avail himself of any equitable relief 
to which he would be entitled if the surviving or new association or 
ors Tae were an association of this State, shall not be impaired; 
an 

(2) The courts of this State shall have jurisdiction in actions to enforce the 
aforesaid rights against the surviving or new association or corpo- 
ration regardless of whether or not said association or corporation 
is otherwise subject to the jurisdiction of the courts of this State 
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and in any such action service of process may be made in the man- 
ner provided in G. S. 55-145 that would be applicable if said associa- 
tion or corporation were transacting business in this State. (1963, 
C.21168,+9) 13.) 

§ 54-165. Sale, lease or exchange of assets; mortgage or pledge of 
assets.—(a) A sale, lease, or exchange of all, or substantially all, the property 
and assets of an association organized under the provisions of this subchapter 
may be made upon such terms and conditions and for such consideration, which 
may consist in whole or in part of money or property, real or personal, including 
shares of any corporation for profit, domestic or foreign, as may be authorized in 
the following manner: The board of directors shall adopt a resolution recom- 
mending such sale, lease, or exchange and directing that it be submitted to a 
vote at a meeting of members, which may be either an annual or a special meet- 
ing. Written or printed notice of the meeting shall be given to each member en- 
titled to vote at such meeting. The notice shall state that the proposed sale, lease, 
or exchange will be considered and acted upon at such meeting, and a statement 
of the terms of the proposed sale, lease, or exchange, as the case may be, shall 
be included in or enclosed with such notice. Each such notice shall be mailed by 
first-class mail at such a time that not less than ten (10) full days shall elapse 
between the date of mailing the notice and the date of the meeting, and shall be 
mailed to the member at his last address as it appears on the records of the as- 
sociation. The proposed sale, lease, or exchange, as the case may be, shall be 
adopted upon receiving at least two thirds of the votes entitled to be cast by 
members present at the meeting, if a quorum is present. 

(b) A mortgage or pledge of, or any other security interest in, all or any 
part or parts of the property of the association may be made by authority of the 
board of directors of the association without authorization of the members, un- 
less otherwise provided in the charter or bylaws adopted by the members. (1963, 
CHLIOGNS. 8137) 

§ 54-166. Rights of objecting members.—(a) Any member of an as- 
sociation effecting a merger or consolidation may give to the association prior to 
or at the meeting of the members to which the proposal of merger or consolida- 
tion is submitted to a vote, written notice that he objects to such proposal. Within 
twenty (20) days after the date on which the vote was taken, such member may, 
unless he votes in favor of the proposal, make written demand on the association 
for payment of the fair market value of his stock or other property rights or 
interest in the association. Such demand shall state the number and class of 
shares of stock owned by him or the nature and amount of other property rights 
or interest owned by him in the association. In addition to any other right he 
may have in law or equity, a member giving such notice shall be entitled, if and 
when the merger or consolidation is effected, to be paid by the surviving or new 
association, the fair market value of such stock, or other property rights or in- 
terests, as of the day prior to the date on which the vote was taken, subject only 
to the surrender by him of the certificate or certificates or other evidence of owner- 
ship of such stock or other property rights or interests. 

(b) If within thirty (30) days after the date upon which the objecting mem- 
ber becomes entitled to payment for such stock or other property rights or interest, 
the fair market value of such stock or other property rights or interests is agreed 
upon between the member and the surviving or new association, as the case may 
be, payment therefor shall be made within sixty (60) days after the agreement, 
upon surrender of the certificate or other evidence of such property rights or in- 
terests, whereupon the member shall cease to have any interest in such stock or 
other property rights or interests in the association. 

(c) If within the thirty-day period mentioned in subsection (b) of this section 
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the member and the association do not agree as to the fair market value of such 
stock or other property rights or interests, the member may, within sixty (60) 
days after the expiration of the thirty-day period, file a petition in the superior 
court of the county in which the association has its registered office or principal 
place of business asking for the appointment by the clerk of the superior court 
of that county of three qualified and disinterested appraisers to appraise the fair 
market value of such stock or other property rights or interests. A summons as 
in other cases of special proceedings, together with a copy of the petition, shall 
be served on the association at least ten (10) days prior to the hearing of the 
petition by the court. The award of the appraisers, or a majority of them, if no 
exceptions be filed thereto within ten (10) days after the award shall have been 
filed in court, shall be confirmed by the court, and when confirmed shall be final 
and conclusive, and the member, upon depositing with the court the proper stock 
certificates or other evidence of such property rights or interests, shall be entitled 
to judgment against the association for the appraised value thereof as of the day 
prior to the date on which the vote was taken, together with interest thereon to 
the date of such confirmation. If either party files exceptions to such award within 
ten (10) days after the award shall have been filed in court, the case shall be 
transferred to the civil issue docket of the superior court for trial during term 
and shall be there tried in the same manner, as near as may be praeticable, as 
is provided in chapter 40 of the General Statutes for the trial of cases under 
the eminent domain law of this State, and with the same right of appeal to the 
Supreme Court as is permitted in that chapter. The court shall assess the cost 
of the proceedings as it shall deem equitable. Upon payment of the judgment the 
owner of such stock or other property rights or interests shall cease to have any 
interest in the association and the association shall be entitled to have said stock 
certificates or other evidence of such property rights or interests surrendered to 
the association by the clerk of court. Unless the member shall file such petition 
within the time herein prescribed, he and all persons claiming under him shall have 
no right of payment hereunder, but in that event nothing herein shall impair his 
status as a member. 

(d) If in the notices sent to members in connection with the meeting to vote 
upon a proposed merger or consolidation no reference is made as required by 
this article to the provisions of this section, any member entitled to but who did 
not avail himself of the provisions of this section, unless he voted for the proposal, 
is entitled, if he so demands in writing within one year after the effective date of 
the merger or consolidation, to recover from the surviving or new association, as the 
case may be, any damage which he suffered from failure of the association of 
which he was a member to make the aforesaid reference. 

(e) The liability to pay for shares or to pay damages imposed by this section 
on an association extends to the successor association which acquires the assets 
of the predecessor, whether by merger or consolidation. 

(f) Shares of stock acquired by an association pursuant to payment of the agreed 
fair market value thereof or to payment of the judgment entered therefor as in 
this section provided, may be held and disposed of by the association as in the 
case of other treasury shares. 

(g) The provisions of this section shall not apply to a merger if on the date 
of the filing of the articles of merger the surviving association is the owner of all 
the outstanding shares of the other association, domestic or foreign, participating 
in the merger and if such merger makes no changes in the relative rights of the 
members of the surviving association. 

(h) Notwithstanding any of the foregoing provisions of this section, no mem- 
ber of an association effecting a merger or consolidation, who objects thereto and 
makes written demand for payment of the fair market value of his stock or other 
property rights or interests in the association, as hereinbefore provided in this 
section, shall be entitled to such payment at any time prior to the time that he 
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would otherwise be entitled to payment pursuant to valid provisions of such 
stock, or valid provisions of the charter or the bylaws of the association, in effect 
on the date of the vote for such merger or consolidation. However, in any case 
where the owner of such stock or other property rights or interests in the as- 
sociation is not entitled, because of valid provisions of his stock, or because of 
valid provisions of the charter or bylaws of the association, to payment at the 
time hereinbefore provided in this section, the fair market value of such stock 
or other property rights or interest in the association, as of the day prior to the 
date on which the vote was taken, may be determined in any manner hereinbefore 
provided in this section, and the amount so determined, without interest, shall 
be an obligation of the surviving or new association, as the case may be, and 
shall be due and payable at the time that the owner thereof would be entitled 
to payment pursuant to valid provisions of such stock, or valid provisions of 
the charter or the bylaws of the association. (1963, c. 1168, s. 13.) 

Chapter 55. 

Business Corporation Act. 

ARTICLE 1. 

General Provisions, 
§ 55-1. Title. 

Editor’s Note.— 
For case law survey on business associ- 

ations, see 41 N. C. Law Rey. 415. 

§ 55-2. Definitions. 
Quoted in Watson v. Watson Seed 

Baring nes eosm Na Ga e350 itor onan (ed) 

716 (1960). 

§ 55-3. Applicability of chapter. 

Application to Building and Loan As- 
sociations.— Building and loan associations 
have capital stock. White v. Smith, 256 
N. C. 218, 123 S. E. (2d) 628 (1962). 

Under this section the right to know the 

names of their associates for the purpose 

of conducting an effective campaign in 
preparation for a stockholders’ meeting, is 

extended to the shareholders of a building 
and loan association. White v. Smith, 256 

N. C. 218, 123 S. E. (2d) 628 (1962). 

§ 55-3.1. Effect of acquisition of all shares by less than three per- 
sons. 

Personal liability of stockholder created 
before the effective date of this section be- 
cause corporation did not have three share- 
holders, will not be defeated by virtue of 

this section. Lester Brothers, Inc. v. Pope 

Realty & Ins. Co., 250 N. C. 565, 109 S. 
E. (2d) 263 (1959). 

ARTICLE 3. 

Formation, Name and Registered Office. 

§ 55-12. Corporate name. 
Cited in State v. Thornton, 251 

658, 111 S. E. (2d) 901 (1960). 
N. C. 
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ARTICLE 4. 

Powers and Management. 

§ 55-18. Defense of ultra vires. 
Applied in Everette v. D. O. Briggs 

Lumber Co., 250 N. C. 688, 110 S. E. (2d) 
288 (1959). 

§ 55-22. Loans and guaranties.—(a) Except with the consent of all the 
shareholders, regardless of their adverse interests or voting rights, or with the 
consent of the holders of a majority of all the shares outstanding, regardless of 
limitation on voting rights, other than the shares held by the adversely interested 
party, a corporation shall not, directly or indirectly, make any loan of money or 
property to, or guarantee or otherwise secure the obligation of: 

(1) Any directors or officers of the corporation; or 
(2) Any corporation of which the officers and directors of the lending or 

securing corporation own more than fifty per cent (50%) of the out- 
standing securities of any class; or 

(3) Any dominant shareholder or any other corporation of which said 
shareholder is a dominant shareholder, unless that corporation is a 
subsidiary of the lending or securing corporation; or 

(4) Any person upon the security of the shares of any corporation men- 
tioned in subdivisions (2) and (3) of this subsection. 

A sale on credit in the ordinary course of business is not a loan within the 
meaning of this section. 

(b) The provisions of this section do not apply to loans, guaranties, or other 
forms of security extended by banks, industrial banks, building and loan as- 
sociations, land and loan associations, credit unions or insurance companies, or 
to loans permitted under any statute regulating any special class of corporations. 
(1955, c. 1371, s. 1; 1959, c. 1316, s. 6; 1961, c. 198.) 

Editor’s Note.— 

The 1961 amendment rewrote 

tion (a). 
subsec- 

§ 55-30. Director’s adverse interest. 
Contracts Fixing Compensation for 

Services to Be Rendered.—Notwithstand- 
ing the fiduciary relationship existing be- 
tween officers and the corporation which 

they serve, contracts fixing the amount 

and method of paying compensation for 
services to be rendered are not void or 
voidable per se. Fulton v. Talbert, 255 N. 
C. 183, 120 S. E. (2d) 410 (1961). 

§ 55-32. Liability of directors in certain cases, 
Cited in J. G. Dudley Co. v. Commis- 

sioner of Internal Revenue, 298 F. (2d) 
750 (1962). 

§ 55-35. Duty of directors and officers to corporation. 
This section is declaratory of the law 

prior to the Business Corporation Act. 
Fulton v. Talbert, 255 N. C. 183, 120 S. E. 
(2d) 410 (1961). 

Contracts Fixing Compensation for 
Services to Be Rendered.—See same catch- 
line under § 55-30. 

Proper Allegations in Action for Salaries 
Not Honestly Earned. — The right of ac- 
tion which accrues for the fixing and tak- 

ing by one in authority of salaries, bo- 

44 

nuses, or other monies not honestly earned 
and fairly owing is based on fraud. When 
one seeks to recover for wrongs fraudu- 
lently inflicted, he must allege the facts 
which, if proven, will establish the fraud. 
It is not sufficient merely to allege as a 
conclusion that the payments were “ex- 
orbitant, unreasonable. and unjust.” Ful- 
ton v. Talbert, 255 N. C. 188, 120 S. E. 
(2d) 410 (1961). 
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§ 55-37. Books and records. 
Legislative Intent.—It is not logical to 

conclude that the legislature, in adopting 
the Business Corporation Act, intended to 
require a corporation to keep two sets of 
books, one for its stockholders, the other 
for the government, if it wished to com- 
pute its taxes on a cash receipt basis. Wat- 
son v. Watson Seed Farms, Inc., 253 N. 
C. 238, 116 S. E. (2d) 716 (1961). 

Effect of Act on Accepted Methods of 
Accounting.—Where a corporation has 
kept its books for a number of years ac- 
cording to an accepted method of account- 
ing, which system is sufficient in comput- 
ing its capital and surplus for franchise tax 
purposes and its income for income tax on 
a cash receipt basis, the Business Corpo- 

ration Act does not make mandatory the 

abandonment of such system or adoption 

of a new system of accounting by the cor- 
poration. Watson v. Watson Seed Farms, 
TiC. seth SN Be Caees, 1160 oO. bs, (20)" te 
(1960). 

Subsection (a) (3) of this section is sup- 
plemented by § 55-64. White v. Smith, 
25G0N.G, 218) 123 5. Ee (2d)! 628 (1962). 

Application to Building and Loan As- 
sociations.— Subsection (a) (3) of this sec- 
tion and § 55-64 apply to building and loan 
associations. White vy. Smith, 256 N. C. 
218, 123 S. E. (2d) 628 (1962). 

1963 CuMULATIVE SUPPLEMENT § 55-52 

Common-Law Right of Shareholder to 
Inspect Records.—At common law stock- 
holders in private corporations have the 

right to make reasonable inspection of a 
corporation’s books to assure themselves 
of efficient management. White v. Smith, 
256 N. C. 218, 123 S. E. (2d) 628 (1962). 

Is Not Abridged but Enlarged by Stat- 
ute. — The explanatory comment accom- 
panying the bill which became the Business 

Corporation Act makes it clear that the 
associates and the extent of their holdings 
was not abridged but enlarged. White v. 
Smith 250m Ne C..218, 23h. Kid) 628 
(1962). 
Mandamus to Require Disclosure of 

Names, Addresses and Holdings of Share- 
holders.—Shareholders in a building and 
loan association were entitled to a writ of 

mandamus, requiring the association and its 

officers to provide plaintiffs an opportunity 
to inspect the records of the association 
to ascertain the names, addresses, and 
number of shares held by each shareholder 

so that plaintiffs might solicit proxies for 
use at shareholders’ meetings. White v. 

Smith, 256 N. C. 218, 128 S. E. (2d) 628 
(1962). 

ARTICLE 5, 

Corporate Finance. 

§ 55-46. Consideration for shares. 
Quoted in Short v. Commissioner of In- 

ternal Revenue, 302 F. (2d) 120 (1962). 

§ 55-49. Surplus, net profits and valuation of assets. 
Quoted in Watson v. Watson Seed 

Harms. chee Se N Ome sol LOLS sty Ced) 
716 (1960). 

§ 55-52. Acquisition by a corporation of its own shares. 

(c) Subject to the provisions of subsections (e) and (f) of this section, a cor- 
poration may, by the action of its board of directors, purchase and pay for its 
shares, but only out of surplus and only in the following cases: 

(1) Pro rata from all its shareholders or all of a class of shareholders. 
(2) On an organized securities exchange, if the board of directors shall have 

obtained authorization so to purchase, within a period of one year 
preceding the purchase, by the vote of the holders of a majority of the 
shares of the class to be purchased, after full disclosure to them of the 
specific purpose of the proposed purchase. 

(3) From any shareholder of any class, if the board of directors shall have 
obtained authorization so to purchase, within a period of one year 
preceding the purchase, by a vote of a majority of the holders of the 
class of shares of the corporation which are entitled to vote, after full 
disclosure to the holders of the class of shares entitled to vote of the 
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specific purpose of the proposed purchase, together with a statement 
of the class of shares proposed to be purchased. Authorization of the 
stockholders shall not be required for each specific purchase, provided 
the total number of shares purchased shall not exceed the maximum 
number of shares authorized in the authorization of the stockholders. 

(4) From any shareholder in the exercise of the corporation’s right to pur- 
chase the shares pursuant to restrictions upon the transfer thereof. 

(5) In connection with stabilizing operations authorized by the Securities 
and Exchange Commission or other regulatory authority. 

(6) From any shareholder shares which at the time are listed and traded 
on a securities exchange regulated or supervised by the Securities and 
Exchange Commission or other regulatory authority of the United 
States government. 

(1963, c. 666.) 
Editor’s Note.— 
The 1963 amendment added subdivision 

(6) to subsection (c). As the rest of the 

section was not changed only subsection 
(c) is set out. 

ARTICLE 6, 

Shareholders. 

§ 55-54. Liability of shareholders for receiving unlawful payments. 
Cited in J. G. Dudley Co. v. Commmis- 

sioner of Internal Revenue, 298 F, (2d) 
750 (1962). 

§ 55-64. Voting list. 
Cross Reference—As to mandamus to 

require disclosure of names, addresses and 
holdings of shareholders, see note to § 55- 
87. 

Section Supplements § 55-37.—Section 
55-37 (a) (3) is supplemented by § 55-64. 
White v. Smith, 256 N. C. 218, 123 S. E. 

§ 55-67. Voting of shares. 
(c) Except where some inconsistent a 

valid under the provisions of G. S. 55 
shareholder entitled to vote at such elect 
son or by proxy, the number of shares 

(2d) 628 (1962), 
Application to Building and Loan As- - 

sociations.—This section and § 55-37 (a) 
(3) apply to building and loan associations. 
White v. Smith, 256 N. C. 218, 123 S. E. 
(2d) 628 (1962). 

greement exists for choosing directors, 
-73, at each election for directors every 
ion shall have the right to vote, in per- 
standing of record in his name for as many persons as there are directors to be elected and for whose election he has a right to vote, or to cumulate his votes by giving one candidate as many votes as the number of such directors multiplied by the number of his shares shall equal, or by distributing such votes on the same principle among any num- ber of such candidates. This right of cumulative voting shall not be exercised unless some shareholder or proxy holder announces in open meeting, before the voting for directors starts, his intention so 

announcement is made, the chair shall 
have the right to vote cumulatively an 

to vote cumulatively; and if such 
declare that all shares entitled to vote 
d shall announce the number of shares present in person and by proxy, and shall thereupon grant a recess of not less than one hour nor more than four hours, as he shall determine, or of such 

other period of time as is unanimously then agreed upon. Stockholders in any corporation now in existence under a charter which does not grant the right 
of cumulative voting may not exercise this right of cumulative voting when at the time of election the stock transfer book of such corporation discloses, or it otherwise appears, that there is no stockh older who owns or controls more than one fourth of the voting stock of such corporation. Shares represented at a meet- 
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ing by a revocable proxy relating to that meeting or adjourned meetings thereof 
shall not be deemed shares ‘‘controlled” within the meaning of this subsection. 
(Rew; ssvell831184; 1907, "cs 457, saat 91909, ci.827, s, lis'@:-S.)'s041173': 11945; 
CuO JI mer se 0-110 LOSI Ae onmonc 2 1950eer7 22 1955 ce loglers et: 1959: 
CA70o scr Wo 10.6723-°\ 1963, c2 10655) 

Editor’s Note.— section (c) was affected by the amend- 
The 1963 amendment added the last ment, the rest of the section is not set 

sentence to subsection (c). As only sub- out. 

§ 55-72. Voting trust. 
(d) A voting trust created under the provisions of this section may be ex- 

tended or otherwise amended at any time during its term by an agreement of 
amendment signed by the trustee and by all the trust certificate holders, except 
that the period covered by the voting trust agreement may not be extended by 
the agreement of amendment to a date which is more than ten (10) years after 
the effective date of the amendment. An executed copy of the agreement of amend- 
ment shall be deposited by the trustee with the corporation at its registered office 
and the agreement of amendment shall become effective at the time an executed 
copy thereof is so deposited. (1955, c. 1371, s. 1; 1963, c. 1233.) 

Editor’s Note.—The 1963 amendment 
added subsection (d). Only subsection 
(d) is set out. 

ARTICLE 9, 

Dissolution and Liquidation. 

§ 55-116. Voluntary dissolution by directors. 
Cited in J. G. Dudley Co. v. Commis- 

sioner of Internal Revenue, 298 F. (2d) 
750 (1962). 

§ 55-119. Procedure after filing articles of dissolution. 
Editor’s Note.— tion in the Replacement Volume should 
The words “and objecting shareholder” read “an objecting shareholder.” 

in line two of subsection (b) of this sec- 

§ 55-122. Involuntary dissolution in action by Attorney General. 
Cited in Starbuck v. Havelock, 252 N. 

Cri76, 113.5. BE. (2d) 278 (1960). 

ARTICLE 10. 

Foreign Corporations. 

§ 55-131. Right to transact business. 
Facts held to constitute more than “so- Chesapeake & O. R. Co., 253 N. C. 501, 

liciting or procuring orders” requiring ac- 117 S. E. (2d) 426 (1960). 
ceptance without the State. See Dumas v. 

§ 55-144. Suits against foreign corporations transacting business 
in the State without authorization. 

This section and § 55-146 apply exclu- enacted is for legislative determination. 
sively to foreign corporations. Whether Melton v. Hill, 251 N. C. 134, 110 S. E. 
analogous statutes applicable to mnonresi- (2d) 875 (1959). 
dent unincorporated associations should be 

§ 55-145. Jurisdiction over foreign corporations not transacting 
business in this State. 

Presence in this State has never been and systematic, but have also given rise to 
doubted when the activities of the corpora- the liabilities sued on, even though no con- 
tion there have not only been continuous sent to be sued or authorization to accept 
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service has been given. Babson v. Clairol, 
ime eonouN. \G.y 227, 6183 “Sa. Eve (2d) 608 
(1962). 
Mere Fact of Manufacture Insufficient 

for Service of Process.—The mere fact 
that a foreign corporation was the manu- 
facturer of an implement which caused in- 
jury to a resident of this State because of 
alleged defect or absence of safety device, 

GENERAL STATUTES OF NortH CAROLINA § 55A-86 

is alone an insufficient predicate for serv- 
ice of process upon such corporation un- 
der subsection (a), subdivisions (3) and 
(4), the implement having been purchased 
by a resident of this State from an inde- 
pendent contractor and distributor of 
another state. Moss v. Winston-Salem, 254 
N. C. 480, 119 S. E. (2d) 445 (1961). 

§ 55-146. Service on foreign corporations by service on Secretary 
of State. 

This section and § 55-144 apply exclu- 
Sively to foreign corporations. Whether 
analogous statutes, applicable to nonresi- 
dent unincorporated associations, should 

be enacted, is for legislative determination. 
Meltonty, fill, 2519 N. C.°134,.110. S. E. 
(2d) 875 (1959). 

Service on the Secretary of State is suffi- 
cient to bring into court a foreign corpo- 
ration if it does not have a process agent 

and is doing business in this State. Bab- 
son v. Clairol, Inc., 256 N. C. 227, 123 S. E. 
(2d) 508 (1962). 
Applied in United States v. Tug Parris 

Island, 215 F. Supp. 149 (1963). 
Cited in Dow Chemical Co. v. Metlon 

Corp., 281 F. (2d) 292 (1960); Moss v. 
Winston-Salem, 254 N. C. 480, 119 S. E. 
(2d) 445 (1961). 

ARTICLE 13, 

Miscellaneous Provisions. 

§ 55-165. Interrogatories by Secretary of State. 
Cited in Good Will Distributors, Inc. v. 

Currie, 251 N. C. 120, 110 S. E. (2d) 880 
(1959) 

Chapter 55A. 

Non-Profit Corporation Act. 

ARTICLE 6, 

Fundamental Changes. 

§ 55A-42. Effect of merger or 
When Separate Existence of Consolidat- 

ing Corporations Terminated.—If a con- 
solidation agreement is valid, upon the fil- 

ing thereof in the office of the Secretary 

consolidation. 

of State the separate existence of each of 
the consolidating corporations is termi- 
nated. Adams v. Flora Macdonald College, 
251 N. C. 617, 111 S. E. (2d) 859 (1960). 

ARTICLE 7, 

Dissolution and Liquidation. 

§ 55A-50. Involuntary dissolution in action by Attorney General. 
Cited in Starbuck v. Havelock, 252 N. C. 

176, 113 S. E. (2d) 278 (1960). 

ARTICLE 10. 

Miscellaneous Provisions. 

§ 55A-86. Action by members without a meeting.—(a) Any action re- 
quired by this chapter to be taken at a meeting of the members or directors of 
the corporation, or any action which may be taken at a meeting of the members 
or directors, or of a committee of directors, may be taken without a meeting if 
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a consent in writing, setting forth the action so taken, shall be signed by all of 
the members entitled to vote with respect to the subject matter thereof, or a ma- 
jority of the directors, or a majority of the members of the committee of directors, 
as the case may be. Provided, however, this shall not apply whenever the bylaws 
of a corporation specifically require that such action be by a unanimous vote. 

(b) Such consent shall have the same force and effect as a unanimous vote, 
and may be stated as such in any articles or document filed with the Secretary of 
State under this chapter. (1955, c. 1230; 1963, c. 786.) 

Editor’s Note. — The 1963 amendment the proviso, which was also inserted by 
inserted “a majority” in lieu of the word the amendment. 
“all” at two places in subsection (a) near 

Chapter 56. 

Electric, Telegraph and Power Companies. 
Sec. 
56-1 to 56-11. [Repealed.] 

§8§ 56-1 to 56-11: Repealed by Session Laws 1963, c. 1165, s. 1, effec- 
tive January 1, 1964. 

Editor’s Note.—Session Laws 1963, c. utes and recodified them as a new chapter 
1165, s. 1, amended, revised and rewrote 62 andanew chapter 74A. 
chapters 56, 60 and 62 of the General Stat- 

Chapter 57. 

Hospital, Medical and Dental Service Corporations. 

Sec. Sec. 
57-3. Hospital, physician and dentist 57-12.1. Medical, dental and hospital serv- 

contracts. ice associations and agent to 

transact business through licensed 
agents only. 

§ 57-1. Regulation and definition; application of other laws; profit 
and foreign corporations prohibited.—Any corporation heretofore or here- 
after organized under the general corporation laws of the State of North Carolina 
for the purpose of maintaining and operating a nonprofit hospital and/or medical 
and/or dental service plan whereby hospital care and/or medical and/or dental 
service may be provided in whole or in part by said corporation or by hospitals 
and/or physicians and/or dentists participating in such plan, or plans, shall be 
governed by this chapter and shall be exempt from all other provisions of the 
insurance laws of this State, heretofore enacted, unless specifically designated 
herein, and no laws hereafter enacted shall apply to them unless they be expressly 
designated therein. 

The term “hospital service plan” as used in this chapter includes the contract- 
ing for certain fees for, or furnishing of, hospital care, laboratory facilities, X- 
ray facilities, drugs, appliances, anesthesia, nursing care, operating and obstetrical 
equipment, accommodations and/or any and all other services authorized or per- 
mitted to be furnished by a hospital under the laws of the State of North Caro- 
lina and approved by the North Carolina Hospital Association and/or the Amer- 
ican Medical Association. 

The term “medical service plan” as used in this chapter includes the contract- 
ing for the payment of fees toward, or furnishing of, medical, obstetrical, surgical 
and/or any other professional services authorized or permitted to be furnished 
by a duly licensed physician. 
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The term “dental service plan” as used in this chapter includes contracting for 
the payment of fees toward, or furnishing of dental and/or any other professional 
services authorized or permitted to be furnished by a duly licensed dentist. 

The term “hospital service corporation” as used in this chapter is intended to 
mean any nonprofit corporation operating a hospital and/or medical and/or 
dental service plan, as herein defined. Any corporation heretofore or hereafter 
organized and coming within the provisions of this chapter, the certificate of in- 
corporation of which authorizes the operation of either a hospital or medical 
and/or dental service plan, or any or all of them, may, with the approval of the 
Commissioner of Insurance, issue subscribers’ contracts or certificates approved 
by the Commissioner of Insurance, for the payment of either hospital or medical 
and/or dental fees, or the furnishing of such services, or any or all of them, and 
may enter into contracts with hospitals for physicians and/or dentists, or any or 
all of them, for the furnishing of fees or services respectively under a hospital or 
medical and/or dental service plan, or any or all of them. 

No foreign or alien hospital or medical and/or dental service corporation as 
herein defined shall be authorized to do business in this State. (1941, c. 338, s. 
Leto mce moss. 4 1953, c, 1124, 5s, 1: 1961, 21149) 
Editor’s Note.— corporations. It also inserted the fourth 
The 1961 amendment extended the ap- paragraph and made other changes. 

plication of this section to dental service 

§ 57-3. Hospital, physician and dentist contracts.—Any corporation 
organized under the provisions of this chapter may enter into contracts for the 
rendering of hospital service to any of its subscribers by hospitals approved by the 
American Medical Association and/or the North Carolina Hospital Association, 

and may enter into contracts for the furnishing of, or the payment in whole or in 
part for, medical and/or dental services rendered to any of its subscribers by duly 
licensed physicians and/or dentists. All obligations arising under contracts is- 
sued by such corporations to its subscribers shall be satisfied by payments made 
directly to the hospital or hospitals and/or physicians and/or dentists rendering 
such service, or direct to the subscriber or his, her, or their legal representatives 
upon the receipt by the corporation from the subscriber of a statement marked 
paid by the hospital(s) and/or physician(s) and/or dentist(s) or both rendering 
such service, and all such payments heretofore made are hereby ratified. Nothing 
herein shall be construed to discriminate against hospitals conducted by other 
schools of medical practice. 

On and after January 1, 1956, all certificates, plans or contracts issued to sub- 
scribers or other persons by hospital and medical and/or dental service corpora- 
tions operating under chapter 57 of Volume 2B of the General Statutes shall 
contain a provision as follows: “After two years from the date of issue of this 
certificate, contract or plan no misstatements, except fraudulent misstatements 
made by the applicant in the application for such cerificate, contract or plan, shall 
be used to void said certificate, contract or plan, or to deny a claim for loss in- 
curred or disability (as therein defined ) commencing after the expiration of such 
two-year period. No claim for loss incurred or disability (as defined in the cer- 
tificate, contract or plan) commencing after two years from the date of issue of 
this certificate, contract or plan shall be reduced or denied on the ground that a 
disease or physical condition not excluded from coverage by name or specifically 
described, effective on the date of loss, had existed prior to the effective date of 
coverage of this certificate, contract or plan.” (1941, c. 338, s. 3; 1943, c. 537, 
Sree O47 CY 82008. 41281999, 50, s.:7+°1961,'c, 1149.) 

Editor’s Note.— plication of this section to dental service 
The 1961 amendment extended the ap- corporations. 

§ 57-5. Application for certificate of authority or license.—No cor- 
poration subject to the provisions of this chapter shall issue contracts for the 
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rendering of hospital or medical and/or dental service to subscribers, until the 
Commissioner of Insurance has, by formal certificate or license, authorized it to 
do so. Application for such certificate of authority or license shall be made on 
forms to be supplied by the Commissioner of Insurance, containing such infor- 
mation as he shall deem necessary. Each application for such certificate of au- 
thority or license, as a part thereof shall be accompanied by duplicate copies of 
the following documents duly certified by at least two of the executive officers 
of such corporation: 

(1) Certificate of incorporation with all amendments thereto. 
(2) Bylaws with all amendments thereto. 
(3) Each contract executed or proposed to be executed by and between the 

corporation and any participating hospital, and/or physicians under 
the terms of which hospital and/or medical and/or dental service is 
to be furnished to subscribers to the plan. 

(4) Each form of contract, application, rider, and endorsement, issued or 
proposed to be issued to subscribers to the plan, or in renewal of any 
of contracts with subscribers to the plan, together with a table of 
rates charged or proposed to be charged to subscribers for each form 
of such contract. 

(5) Financial statement of the corporation which shall include the amounts 
of each contribution paid or agreed to be paid to the corporation for 
working capital, the name or names of each contributor and the terms 
of each contribution. (1941, c. 338, s. 5; 1943, c. 537, s. 3; 1961, 
c. 1149.) 

Editor’s Note.— plication of this section to dental service 
The 1961 amendment extended the ap- corporations. 

§ 57-6. Issuance of certificate. 

(3) The amounts provided as working capital of the corporation are re- 
payable only out of earned income in excess of amounts paid and 
payable for operating expenses and hospital and medical and/or 
dental expenses and such reserve as the Department of Insurance 
deems adequate, as provided hereinafter. 

(1961, c. 1149.) 
Editor’s Note.— section to dental service corporations. 
The 1961 amendment changed subdivi- Only subdivision (3) is set out. 

sion (3) to extend the application of this 

§ 57-7. Subscribers’ contracts; required and prohibited provisions. 
(c) Every contract entered into by any such corporation with any subscriber 

thereof shall be in writing and a certificate stating the terms and conditions there- 
of shall be furnished to the subscriber to be kept by him. No such certificate form, 
other than to group subscribers of groups of ten or more certificate holders or 
those issued pursuant to a master group contract covering ten or more certificate 
holders shall be made, issued or delivered in this State unless it contains the fol- 
lowing provisions, provided, however, groups between five and ten certificate 
holders complying with and maintaining eligibility status under regulations ap- 
proved by the Commissioner of Insurance for group enrollment may be cancelled 
if such participation falls below the minimum participation of five certificate 
holders; or if the group takes other group hospital, medical or surgical coverage: 

(1) A statement of the amount payable to the corporation by the subscriber 
and the times at which and manner in which such amount is to be 
paid; this provision may be inserted in the application rather than 
in the certificate. Application need not be attached to certificate. 

(2) A statement of the nature of the benefits to be furnished and the period 
during which they will be furnished. 

(3) A statement of the terms and conditions, if any, upon which the con- 
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tract may be cancelled or otherwise terminated at the option of either 
party. Said statement shall be in the following language: 

a. “Renewability”: Any contract subject to the provisions hereof 
is renewable at the option of the subscriber unless sufficient 
notice in writing of nonrenewal is mailed to the subscriber by 
the corporation addressed to the last address recorded with 
the corporation. 

b. “Sufficient notice” shall be as follows: 
1. During the first year of any such contract, or during the 

first year following any lapse and reinstatement, or re- 
enrollment, a period of thirty (30) days. 

2. During the second and subsequent years of continuous 
coverage, a number of full calendar months most nearly 
equivalent to one-fourth the number of months of con- 
tinuous coverage from the first anniversary of the date 
of issue or reinstatement or re-enrollment, whichever 
date is more recent, to the date of mailing of such notice. 

3. No period of required notice shall exceed two years, and 
no renewal hereunder shall renew any such contract for 
any period beyond the required period of notice except 
by written agreement of the subscriber and corporation. 

Any such contract may be modified, terminated or cancelled by 
the corporation at any time at its option, upon: 

a. Nonpayment of fees or dues as required, or 
b. Failure or refusal to comply with rate or benefit changes ap- 

proved by the State Insurance Department after public hear- 
ing as outlined in G. S. 57-4.1. 

c. Failure or refusal after thirty (30) days’ written notice to sub- 
scriber to transfer into hospital and medical and/or dental 
service plan serving the area to which he has changed resi- 
dence and is eligible for or to which corporation is required to 
transfer by inter-plan agreement of transfer. 

d. The provisions of these amendments to subsection (c) and (c) 
(3) shall apply only to such contracts as are first issued on 
and after January 1, 1956. 

(4) A statement that the contract includes the endorsements thereon and 
attached papers, if any, and together with the applications contains 
the entire contract. 

(5) A statement that if the subscriber defaults in making any payment, un- 
der the contract, the subsequent acceptance of a payment by the cor- 
poration at its home office shall reinstate the contract, but with re- 
spect to sickness and injury, only to cover such sickness as may be 

ner ites call more than ten days after the date of such acceptance. 
we ; 

Editor’s Note.— this section to dental service corporations. 
The 1961 amendment changed subsec- Only subsection (c) is set out. 

tion (c) (3) ¢ to extend the application of 

§ 57-8. Investments and reserves.—No hospital service corporation shall 
invest in any securities other than securities permitted by the laws of this State 
for the investment of assets of life insurance companies, banks, trust companies, 
executors, administrators and guardians. 

Every such corporation after the first full year of doing business after the pas- 
sage of this chapter shall accumulate and maintain, in addition to proper reserves 
for current administrative liabilities and whatever reserves are deemed adequate 
and proper by the Commissioner of Insurance for unpaid hospital and/or medical 
and/or dental bills, and unearned membership dues, a special contingent surplus 
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or reserve at the following rates annually of its gross annual collections from 
membership dues, exclusive of receipts from cost plus plans, until said reserve 
shall equal three times its average monthly expenditures for hospital and/or 
medical and/or dental claims and administrative and selling expenses: 

(1 W1St¢$200,000.00°% eee ee aa UNE. =. Oa GN ei) 4% 
( DaleNiexct $200,000, 00% enemas io oo ee em Ny 2%, 
(33,7 A llv-above. $400,000. COMMmpnE crane teri’. edliawsey alae ane 4d 1% 

Any such corporation may accumulate and maintain a contingent reserve in ex- 
cess of the reserve hereinabove provided for, not to exceed an amount equal to 
six times the average monthly expenditures for hospital and/or medical and/or 
dental claims and administrative and selling expenses. 

In the event the Commissioner of Insurance finds that special conditions exist 
warranting an increase or decrease in the reserves or schedule of reserves, herein- 
above provided for, it may be modified by the Commissioner of Insurance ac- 
cordingly, provided however, when special conditions exist warranting an increase 
in said schedule of reserves, said schedule shall not be increased by the Commis- 
sioner of Insurance until a reasonable length of time shall have elapsed after no- 
tice of such increase. (1941, c. 338, s. 8; 1943, c. 537, s. 5; 1947, c. 820, s. 5; 
1961, c. 1149.) 
Editor’s Note.— plication of this section to dental bills and 
The 1961 amendment extended the ap- claims. 

§ 57-11. Expenses.—All acquisition expenses in connection with the solici- 
tation of subscribers to such hospital and/or medical and/or dental service plan 
and administration costs including salaries paid to officers of the corporations, 
if any, shall at all times be subject to inspection by the Commissioner of Insur- 
SNC Ul OFT C.1350,48. 1731943 Fox 537, 3).641961, 6 1149.) 

Editor’s Note.— plication of this section to dental service 
The 1961 amendment extended the ap- plans. 

§ 57-12. Licensing of agents.—Every agent of any hospital service cor- 
poration authorized to do business in this State under the provisions of this chap- 
ter shall be required to obtain annually from the Commissioner of Insurance a 
license under the seal of his office showing that the company for which he is agent 
is licensed to do business in this State and that he is an agent of such company 
and duly authorized to do business for it. And every such agent, on demand, 
shall exhibit his license to any officer or to any person from whom he shall solicit 
hospital service. For said license, each agent shall annually pay the sum of one 
($1.00) dollar. Before a license is issued to an agent, hereunder, the agent and 
the company for which he desires to act, shall apply for the license on forms to 
be prescribed by the Commissioner of Insurance, and before he issues a license 
to such agent, the Commissioner of Insurance shall satisfy himself by exami- 
nation, or otherwise, that the person applying for a license as an agent is a per- 
son of good moral character, that he intends to hold himself out in good faith 
as a hospital and/or medical and/or dental service agent and has sufficient knowl- 
edge of the business proposed to be done; that he has not willfully violated any of 
the insurance laws of the State, and that he is a proper person for such position, 
and that such license, if issued, shall serve the public’s interest. For said exam- 
ination applicant shall pay the sum of ten ($10.00) dollars: Provided, that where 
an applicant has already paid the ten ($10.00) dollar examination fee prescribed 
in § 105-228.7, such applicant shall not be required to pay an additional exami- 
nation fee. All agents operating as such for a corporation subject to the provisions 
of this chapter on the date of its ratification are deemed qualified to act as such 
without the examination herein provided for. Licenses issued hereunder shall 
be subject to revocation by the Commissioner of Insurance for cause and if any 
person shall assume to act as an agent or broker without obtaining the license 
herein provided for, or makes any false statements or representations concern- 
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ing the said hospital and/or medical and/or dental service, knowingly or will- 

fully, he shall be guilty of a misdemeanor and upon conviction shall be punished 

by a fine of not less than one hundred ($100.00) dollars nor more than five hun- 
dred ($500.00) dollars for each offense. (1941, c. 338, s. 12; 1943, c. 5 S/S. 
Fi OA 7 eC ALUZO Stet el oOlenC lL LAs) 

Editor’s Note.— plication of this section to dental service 

The 1961 amendment extended the ap- agents. 

§ 57-12.1. Medical, dental and hospital service associations and 
agent to transact business through licensed agents only.—No medical 
and/or dental or hospital service association; nor any agent of any association 
shall on behalf of such association or agent, knowingly permit any person not 
licensed as an agent as provided by law, to solicit, negotiate for, collect or trans- 
mit a premium for a new contract of medical and/or dental or hospital service 
certificate or to act in any way in the negotiation for any contract or policy; 
provided, no license shall be required of the following: 

(1) Persons designated by the association or subscriber to collect or deduct 
or transmit premiums or other charges for medical and/or dental 
care or hospital contracts, or to perform such acts as may be required 
for providing coverage for additional persons who are eligible under 
a master contract. 

(2) An agency office employee acting in the confines of the agent’s office, 
under the direction and supervision of the duly licensed agent and 
within the scope of such agent’s license, in the acceptance of request 
for insurance and payment of premiums and the performance of 
clerical, stenographic, and similar office duties. (1955, c. 1268; 1961, 
c. 1149.) 

Editor’s Note.—The 1961 amendment preliminary paragraph and in subdivision 
inserted the words “and/or dental” in the (1). 

§ 57-16. Cost plus plans.—Any corporation organized under the provi- 
sions of this chapter shall be authorized as agent of any other corporation, firm, 
group, partnership, or association, or any subsidiary or subsidiaries thereof, mu- 
nicipal corporation, State, federal government, or any agency thereof, to admin- 
ister on behalf of such corporation, firm, group, partnership, or association, or 
any subsidiary or subsidiaries thereof, municipal corporation, State, federal gov- 
ernment, or any agency thereof, any group hospitalization or medical and/or 
dental service plan, promulgated by such corporation, firm, group, partnership, 
or association, or any subsidiary or subsidiaries thereof, municipal corporation, 
State, federal government, or any agency thereof, on a cost plus administrative 
expense basis, provided said other corporation, firm, group, partnership, or 
association, or any subsidiary or subsidiaries thereof, municipal corporation, State, 
federal government, or any agency thereof shall have had an active existence for 
at least one (1) year preceding the establishment of such plan, and was formed 
for purposes other than procuring such group hospitalization and/or medical 
and/or dental service coverage in a cost plus administrative expense basis, and 
provided only that administrative costs of such a cost plus plan administered by 
a corporation organized under the provisions of this chapter, acting as an agent 
as herein provided, shall not exceed the remuneration received therefor, and pro- 
vided further that the corporation organized under this chapter administering 
such a plan shall have no liability to the subscribers or to the hospitals for the 
success or failure, liquidation or dissolution of such group hospitalization or medi- 
cal and/or dental service plan and provided further, that nothing herein con- 
tained shall be construed to require of said corporation, firm, group, partnership, 
or association, or any subsidiary or subsidiaries thereof, municipal corporation, 
State, federal government, or any agency thereof, conformity to the provisions 
of this chapter if such group hospitalization is administered by a corporation 
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organized under this chapter, on a cost plus expense basis. ‘The administration 
of any cost plus plans as herein provided, shall not be subject to regulation or 
supervision by the Commissioner of Insurance. (1941, c. 338, s. 16; 1943, ¢. 
Od4 1649 7919475 -c:, 8200's ei lLOO lcs 1149:) 
Editor’s Note.— plication of this section to dental service 
The 1961 amendment extended the ap- plans. 

§ 57-18. Construction of chapter as to single employer plans; as- 
sociations exempt.—Nothing in this chapter shall be construed to affect or ap- 
ply to hospital or medical and/or dental service plans which limit their member- 
ship to employees and the immediate members of the families of the employees of 
a single employer or his or its subsidiary or subsidiaries and which plans are 
operated by such employer of such limited group of the employees; nor shall this 
chapter be construed to affect or apply to any nonstock, nonprofit medical service 
association which was, on January first, one thousand nine hundred and forty- 
three, organized solely for the purpose of, and actually engaged in, the adminis- 
tration of any medical service plan in this State upon contracts and participating 
agreements with physicians, surgeons, or medical societies, whereby such phy- 
siclans or surgeons underwrite such plan by contributing their services to mem- 
bers of such association upon agreement with such association as to the schedule 
of fees to apply and the rate and method of payment by the association from the 
common fund paid in periodically by the members for medical, surgical and 
obstetrical care; and such hospital service plans, and such medical service 
associations as are herein specifically described, are hereby exempt from the 
provisions of this chapter. The Commissioner of Insurance may require from 
any such hospital service plan or medical service association such information as 
will enable him to determine whether such hospital service plan or medical service 
association is exempt from the provisions of this chapter. (1941, c. 338, s. 18: 
1943, c. 537, s. 10; 1947, c. 140; 1961, c. 1149.) 
Editor’s Note.— plication of this section to dental service 
The 1961 amendment extended the ap- plans. 

§ 57-19. Merger or consolidation, proceedings for.—Any two (2) or 
more hospital and/or medical and/or dental service corporations organized under 
and/or subject to the provisions of this chapter as determined by the Commis- 
sioner of Insurance may, as shall be specified in the agreement hereinafter re- 
quired, be merged into one of such constituent corporations, herein designated as 
the surviving corporation, or may be consolidated into a new corporation to be 
formed by the means of such consolidation of the constituent corporations, which 
new corporation is herein designated as the resulting or consolidated corporation, 
and the directors and/or trustees, or a majority of them, of such corporations as 
desire to consolidate or merge, may enter into an agreement signed by them and 
under the corporate seals of the respective corporations, prescribing the terms and 
conditions of consolidation or merger, the mode of carrying the same into effect 
and stating such other facts as can be stated in the case of a consolidation or 
merger, stated in such altered form as the circumstances of the case require, and 
with such other details as to conversion of certificates of the subscribers as are 
deemed necessary and/or proper. 

Said agreement shall be submitted to the certificate holders of each constituent 
corporation, at a separate meeting thereof, called for the purpose of taking the 
same into consideration; of the time, place and object of which meeting due no- 
tice shall be given by publication once a week for two consecutive weeks in some 
newspaper published in Raleigh, North Carolina, and in the counties in which the 
principal offices of the constituent corporations are located, and if no such paper 
is published in the county of the principal office of such constituent corporations, 
then said notice shall be posted at the courthouse door of said county or coun- 
ties for a period of two weeks. 
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Said printed or posted notices shall be in such form and of such size as the 
Commissioner of Insurance may approve. A true copy of said notices shall be 
filed with the Commissioner of Insurance. 

Such publication and filing of notices shall be completed at least fifteen (15) 
days prior to the date set therein for the meeting, and due proof thereof shall be 
filed with the Commissioner of Insurance at least ten days prior to the date of 
such meeting. 

At this meeting those present in person or represented by proxy shall consti- 
tute a quorum and said agreement shall be considered and voted upon by ballot 
in person or by proxy or both taken for the adoption or rejection of the same; 
and if the votes of two thirds of those at said meeting voting in person or by 
proxy shall be for the adoption of the said agreement, then that fact shall be cer- 
tified on said agreement by the president and secretary of each such corporation, 
under the seal thereof. 

The agreement so adopted and certified shall be signed by the president or vice- 
president and secretary or assistant secretary of each of such corporations under 
the corporate seals thereof and acknowledged by the president or vice-president 
of each such corporation before any officer authorized by the laws of this State 
to take acknowledgment of deeds to be the respective act, deed, and agreement 
of each of said corporations. 

The said agreement shall be submitted to and approved by the Commissioner 
of Insurance, in advance of the merger or consolidation and his approval thereof 
shall be indicated by his signature being affixed thereto under the seal of his office. 

The Commissioner shall not approve any such plans, unless, after a hearing, 
he finds that it is fair, equitable to certificate holders and members, consistent 
with law, and will not conflict with the public interest. 

The agreement so certified and acknowledged with the approval of the Com- 
missioner of Insurance noted thereon, shall be filed in the office of the Secretary 
of State, and shall thenceforth be taken and deemed to be the agreement and 
act of consolidation or merger of said corporations; and a copy of said agree- 
ment and act of consolidation or merger duly certified by the Secretary of State 
under the seal of his office shall also be recorded, in the office of the clerk of the 
superior court of the county of this State in which the principal office of the sur- 
viving or consolidated corporation is, or is to be established, and in the office of 
the clerks of the superior courts of the counties of this State in which the respec- 
tive corporations so merging or consolidating shall have their original certifi- 
cates of incorporation recorded, and also in the office of the register of deeds in 
each county in which either or any of the corporations entering into merger or 
consolidation owns any real estate; and such record, or a certified copy thereof, 
shall be evidence of the agreement and act of consolidation or merger of said 
corporations, and of the observance and performance of all acts and conditions 
necessary to have been observed and performed precedent to such consolidation 
or merger. When an agreement shall have been signed, authorized, adopted, ac- 
knowledged, approved, and filed and recorded as hereinabove set forth in this sec- 
tion, for all purposes of the laws of this State, the separate existence of all con- 
stituent corporations, parties to said agreement, or of all such constituent cor- 
porations, except the one into which the other or others of such constituent 
corporations have been merged, as the case may be, shall cease and the constituent 
corporation shall become a new corporation, or be merged into one of such cor- 
porations, as the case may be, in accordance with the provisions of said agreement, 
possessing all the rights, privileges, powers and franchises as well of a public as 
of a private nature, of each of said constituent corporations, and all and singular, 
the rights, privileges, powers and franchises of each of said corporations, and all 
property, real, personal and mixed, and all debts due to any of said constituent 
corporations on whatever account, shall be vested in the corporation resulting 
from or surviving such consolidation or merger, and all property, rights, priv- 

56 



§ 57-19 1963 CuMULATIVE SUPPLEMENT § 57-19 

ileges, powers, and franchises and all and every other interest shall be thereafter 
as effectually the property of the resulting or surviving corporation as they were 
of the several and respective constituent corporations, and the title to any real 
estate, whether vested by deed or otherwise, under the laws of this State, vested 
in any such constituent corporations shall not revert or be in any way impaired 
by reason of such consolidation or merger; provided, however, that all rights of 
creditors and all liens upon the property of either of or any of said constituent 
corporations shall be preserved, unimpaired, limited in lien to the property af- 
fected by such lien at the time of the merger or consolidation, and all debts, lia- 
bilities, and duties of the respective constituent corporations shall thenceforth 
attach to said resulting or surviving corporation, and may be enforced against 
it to the same extent as if said debts, liabilities, and duties had been incurred or 
contracted by it; and further provided that notice of any said liens, debts, lia- 
bilities, and duties is given in writing to the resulting or surviving corporation 
within six months after the date of the filing of the agreement of merger in the 
office of the Secretary of State. All such liens, debts, liabilities, and duties of 
which notice is not given as provided herein are forever barred. The certificate 
of incorporation of the surviving corporation shall be deemed to be amended to 
the extent, if any, that the changes in its certificates of incorporation are stated 
in the agreement of merger. All certificates theretofore issued and outstanding 
by each constituent corporation and in good standing upon the date of the filing 
of such agreement with the Secretary of State without reissuance thereof by 
the resulting or surviving corporation shall be the contract and agreement of the 
resulting or surviving corporation with each of the certificate holders thereof and 
subject to all terms and conditions thereof and of the agreement of merger filed 
in the office of the Secretary of State. 
Any action or proceeding pending by or against any of the corporations con- 

solidated or merged may be prosecuted to judgment as if such consolidation or 
merger had not taken place, or the corporations resulting from or surviving such 
consolidation or merger may be substituted in its place. 

The liability of such constituent corporations to the certificate holders thereof, 
and the rights or remedies of the creditors thereof, or persons doing or trans- 
acting business with such corporations, shall not, in any way, be lessened or im- 
paired by the consolidation or merger of two or more of such corporations under 
the provisions of this section, except as provided in this section. 
When two or more corporations are consolidated or merged, the corporation 

resulting from or surviving such consolidation or merger shall have the power 
and authority to continue any contracts which any of the constituent corpora- 
tions might have elected to continue. All contracts entered into between any 
constituent corporations and any other persons shall be and become the contract 
of the resulting corporations according to the terms and conditions of said con- 
tract and the agreement of consolidation or merger. 

For the filing of the agreement as hereinabove provided, the Secretary of State 
is entitled to receive such fees only as he would have received had a new corpo- 
ration been formed. 

Any agreement for merger and/or consolidation as shall conform to the pro- 
visions of this section, shall be binding and valid upon all the subscribers, cer- 
tificate holders and/or members of such constituent corporations, provided only 
that any subscriber, certificate holder and/or member who shall so indicate his 
disapproval thereof to the resulting, consolidated or surviving corporation with- 
in ninety days after the filing of said agreement with the Secretary of State shall 
be entitled to receive all unearned portions of premiums paid on his certificate 
from and after the date of the receipt of the application therefor by the result- 
ing, surviving, or consolidated corporation; each subscriber, certificate holder 
and/or member who shall not so indicate his or her disapproval of said agree- 
ment and said merger within said period of ninety days is deemed and presumed 
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to have approved said agreement and said merger and/or consolidation and shall 
have waived his or her right to question the legality of said merger and/or con- 
solidation. 

No director, officer, subscriber, certificate holder and/or member as such of 
any such corporation, except as is expressly provided by the plan of merger or 
consolidation, shall receive any fee, commission, other compensation or valuable 
consideration whatever, for in any manner aiding, promoting or assisting in the 
merger or consolidation. (1947, c. 820, s. 8; 1961, c. 1149.) 

Editor’s Note.—The 1961 amendment 
extended the application of this section to 
dental service corporations. 

§ 57-20. Commissioner of Insurance determines corporations ex- 
empt from this chapter.—The Commissioner of Insurance may require from 
any corporation writing any hospital service contracts and any corporation writ- 
ing medical and/or dental service contracts or any or all of them, such informa- 
tion as will enable him to determine whether such corporation is subject to the 
provisions of this chapter. (1947, c. 820, s. 9; 1961, c. 1149.) 

Editor’s Note.—The 1961 amendment 
extended the application of this section 
to dental service contracts. 

Chapter 58. 

Insurance. 

SUBCHAPTER I. INSURANCE Sec. 
DEPARTMENT. 58-58.1. Form, contents and execution of 

: insurance premium finance 
Article 3. agreements. 

General Regulations for Insurance. 58-59. Limitations on service charges; 
Sec. computation; minimum charges. 
58-42.1. “Twisting” with respect to in- 1 58-59.1, Prohibited provisions in insurance 

surance policies defined; penal- premium finance agreements. 

hes. ; 58-59.2. Delivery of copy of insurance 
Article 4. premium finance agreement to 

Insurance Premium Financing. insured, 
58-55, Definitions. 58-59.3. Payments by insured without no- 
58-56. License required; fees, tice of assignment of agree- 
58-56.1. Exceptions to license require- ment. 

ments. 58-59.4. Statement of account; release on 
58-56.2. Issuance or refusal of license; payment in full. 

duration; renewal; one office 
per license; display of license; 
notice of change of location. 

58-56.3. Grounds for refusal, suspension 
or revocation of licenses; sur- 

render of licenses; reinstate- 
ment. : ; d 

58-57. Investigations; hearings. 58-61. Violations; penalties. 
58-57.1. Licensee’s books and records; re-  58-61.1. Disposition of fees. 

ports; refusing to exhibit rec- SUBCHAPTER II. INSURANCE 
ords; making false statements. 

58-59.5. Credit upon anticipation of pay- 
ments. 

58-60. Procedure for cancellation of insur- 
ance contract upon default; return 
of unearned premiums; collection 
of cash surrender value. 

58-57.2. Excessive insurance premium fi- COMPANIES. 
nance charges; penalty. Article 6. 

58-57.3. Rebates and inducements prohib- — ; : 
ited; assignment of insurance General Domestic Companies. 
premium finance agreements. 58-77. Amount of capital and/or surplus 

58-58. Filing and approval of forms and required; impairment of capital or 
service charges. surplus. 
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SUBCHAPTER III. FIRE INSUR- 
ANCE. 

Article 19. 

Fire Insurance Policies. 

§8-177.1. Optional provisions as to loss or 

damage from nuclear reaction, 
nuclear radiation or radioactive 
contamination. 

SUBCHAPTER V. AUTOMOBILE 
LIABILITY INSURANCE. 

Article 25. 

Regulation of Automobile Liability 
Insurance Rates. 

§8-248.2. Insurance policy must conform 
to rates, etc. filed by rating 
bureau; when higher rate al- 

lowed. 

SUBCHAPTER VI. ACCIDENT AND 
HEALTH INSURANCE. 

Article 26A. 

Joint Action to Insure Elderly. 

58-254.10. Definitions. 

§8-254.11. Joint action to insure persons 
65 years of age and over and 
their spouses permitted; asso- 

ciations of insurers; individual 
and group policies. 

58-254.12. Regional plans authorized. 

58-254.13. Forms and rate manuals subject 
to § 58-249; disapproval of 
rates. 
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Sec. 
58-254.14. Organization of associations of 

insurers; powers; annual state- 
ments; mutual insurers may 
participate. 

58-254.15. No additional licensing re- 
quired. 

Article 27A. 

Health Insurance Advisory Board. 

58-262.1. Creation of Board. 
58-262.2. Membership of Board; appoint- 

ment; terms; Commissioner of 
Insurance ex officio member. 

58-262.3. Organization and other meetings; 
election of officers; adoption of 
rules; expenses and per diem 
paid from Department of In- 
surance appropriations. 

58-262.4. Review of analysis of complaints; 

calling company before Board 
to examine its operation and 
procedure; reprimanding, plac- 

ing on probation or suspending 
license; study of health insur- 
ance industry and making rec- 
ommendations. 

58-262.5. Immunity of Board and Com- 
missioner of Insurance from 
civil suit or criminal prosecu- 
tion. 

58-262.6. Board may subpoena _ persons 
and records, administer oaths 
and take testimony. 

58-262.7. Per diem and travel allowances 
of members. 

SUBCHAPTER I. INSURANCE DEPARTMENT. 

ARTICLE 2. 

Commissioner of Insurance. 

§ 58-6. Salary of Commissioner.—The salary of the Commissioner of 
Insurance shall be eighteen thousand dollars ($18,000.00) a year, payable in equal 
monthly installments, (1899, c. 54, ss. 3, 8; 1901, c. 710; 1903, c. 42; ¢. 771, s. 3; 
Rev., s. 2756; 1907, c. 830, s. 10; c. 994; 1909, c. 839; 1913, c. 194; 1915, cc. 158, 
O71 T9177 aD lo Sema s4 = CbaisWo574 51921,.c) 25,18) T1933 eerZ2e2, 
$15.2 1935} cr 293: 19378 6r342-"1945."c.383 5, 1947; c. 1041; 1949).c 12783-1953, 
Cole 6.28 19575. CHL aL Oe mcm 176, se O,) 

Editor’s Note.— 
The 1963 amendment, effective July 1, 

1963, increased the salary from $12,000.00 
to $18,000.00. 

ARTICLE 3. 

General Regulations for Insurance. 

§ 58-28. State law governs insurance contracts. 
North Carolina Choice-of-Law Rules 

Control.—-The provision of this section that 
all contracts of insurance on lives in North 
Carolina shall be subject to the law of 
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North Carolina seems to mean the whole 
law of North Carolina, including choice- 
of-law rules. Lowe’s North Wilkesboro 

Hardware, Inc. v. Fidelity Mut. Life Ins. 
Co., 206 F. Supp. 427 (1962). 

§ 58-30. Statements in application not warranties. 
Cited in Jones v. Home Security Life 

Ins. Co., 254 N. C. 407, 119 S. E. (2d) 215 
(1961). 

§ 58-39. Revocation, suspension and refusal to renew license.—The 
license of any insurer, including fraternal orders and societies, may in the dis- 
cretion of the Commissioner be suspended or revoked or its renewal refused, 

(1) Whenever it fails or refuses to comply with any law, order or regulation 
applicable to it; 

(2) Whenever its condition is unsound, or its assets above its liabilities, 
exclusive of capital, are less than the amount of its capital or required 
minimum surplus; 

(3) Whenever it has published or made to the Department or to the public 
any false statement or report; 

(4) Whenever it refuses to submit to any examination authorized by law; 
(5) Whenever it is found to make a practice of unduly engaging in litiga- 

tion, or delaying the investigation of claims or the adjustment or pay- 
ment of valid claims or whenever it fails to acknowledge a claim within 
sixty (60) days after receiving written notice thereof, provided, such 
notice contains sufficient information for the insurance company to 
identify the specific insurance coverage involved. Acknowledgment of 
the claim shall be made to the claimant or his legal representative ad- 
vising that the claim is being investigated; or shall be a payment of the 
claim; or shall be a bona fide written offer of settlement; or shall be a 
written denial of the claim. 

Any such suspension, revocation or refusal to renew a license may also be 
made applicable to the license of an agent who is a party to such default or im- 
proper practice. (1899, c. 54, ss. 66, 75, 112; 1901, c. 391, s. 5; Rev., ss. 4703, 
O/ 05m ss 029/enl047 ic, 721-1963, c, 1234.) 

Editor’s Note.— ance company to identify the specific in- 
The 1963 amendment added “or when- 

ever it fails to acknowledge a claim with- 
in sixty (60) days after receiving written 
notice thereof, provided, such notice con- 

surance coverage involved” at the end of 
the first sentence of subdivision (5). It 
also added the second sentence to that 
subdivision. 

tains sufficient information for the insur- 

§ 58-41, Agent’s and adjuster’s qualifications. — Before a license is 
issued to an insurance agent, general agent, or insurance adjuster in this State, 
the agent, general agent, or adjuster shall apply for license on forms to be pre- 
scribed by the Commissioner. In all cases where application is made for the license 
mentioned herein by an insurance agent or general agent, the company for which 
the agent or general agent desires to act shall also apply for the license on forms 
to be prescribed by the Commissioner. Upon the filing of an application of an in- 
surance adjuster there shall also be an application, as above prescribed, by the in- 
surance company for which that adjuster proposes to adjust in the event that the 
adjuster is to be an employee of that company. Upon the filing of an application 
of an adjuster who is to work as an employee of any person, firm, or corporation 
other than an insurance company, then the employer shall make an application on 
form prescribed by the Commissioner. Before he issues a license to such agent, 
general agent, or insurance adjuster, the Commissioner shall satisfy himself that 
such license, if issued, shall serve the public interest and that the person applying 
for the license as an agent, general agent, or insurance adjuster: 

(1) Be twenty-one years of age or over; 
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(2) Meet residence requirements as follows: 
a. For insurance adjusters: Be a bona fide resident of and actually 

reside in this State except as provided in § 58-51.2. 
b. For agents and general agents: Be a bona fide resident of and 

actually reside in this State for a period of twelve (12) months 
next preceding the date when he applies for license, except as 
provided in § 58-43: Provided, however, that the said twelve- 
month waiting period shall not apply if the applicant for 
license files a good and sufficient bond of one thousand 
dollars ($1,000.00) with the Commissioner of Insurance, which 
bond shall be subject to forfeiture upon a finding by the 
Commissioner of Insurance that the licensed person or agent 
has moved his domicile or residence from this State within 
the period of the year for which license was issued; provided, 
however, that no such agent shall be required to file more 
than one bond under this section, irrespective of the number 
of licenses issued to him or the number of companies he may 
represent. Upon such forfeiture, the Commissioner of Insur- 
ance shall pay said penal amount of such bond to the board 
of education of the county where the agent resided. The pro- 
visions of this paragraph shall also be applicable to the agents 
of hospital and medical and/or dental service corporations op- 
erating under chapter 57 of the General Statutes, as amended. 
In lieu of the requirements of this paragraph that all agents 
shall file the bond herein prescribed, all insurance companies 
licensed to write accident, health or hospitalization insurance 
in this State may file a blanket bond covering such of their 
agents who are duly authorized to sell accident, health or hos- 
pitalization insurance. 

(3) Successfully pass an examination as required under § 58-41.1; 
(4) Be a trustworthy person; 
(5) Has not willfully violated any of the insurance laws of this State; 
(6) Has had special education, training or experience of sufficient duration 

and extent reasonably to satisfy the Commissioner that he possesses 
the competence necessary to fulfill the responsibilities of an agent, 
general agent or adjuster: Provided, that upon the expiration of any 
license of an agent, general agent, or insurance adjuster, the Com- 
missioner of Insurance may grant a license to such agent, general 
agent, or insurance adjuster for a period not exceeding twelve 
months, upon an application of the company desiring to license such 
agent, or general agent, or upon the application of the employer of 
such insurance adjuster, and without any application from the agent, 
general agent, or insurance adjuster, upon such forms and in accord- 
ance with such rules as may be determined by the Commissioner of 
Insurance and upon the payment by either the insurance company or 
the agent, general agent, or insurance adjuster of the proper fees. 

No license may be issued to any agent whose premium writings represented 
by the premiums on contracts of insurance signed, countersigned, issued or sold 
by him or the agency employing him for the general public during the preceding 
year shall not exceed those on insurance signed, countersigned, issued or sold by 
the agency covering his own property or life and the property or lives of mem- 
bers of his immediate family, his employer, his employees, and stockholders or 
employees of his employer. This limitation shall not apply to agents originally 
licensed and duly qualified prior to April 1, 1945. 

In addition to the bond requirements of paragraph b of subdivision (2) of this 
section, all agents licensed to sell accident, health or hospitalization insurance in 
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this State or certificates or service plans of a medical and/or dental service cor- 

poration shall be required to file with the Commissioner of Insurance a bond in 

the amount of five hundred dollars ($500.00), which shall be subject to forfeiture 

in whole or in part upon a finding made by the Commissioner of Insurance that 

such agent has wilfully misrepresented the terms of an accident, health or hos- 

pitalization insurance policy, or service plan or certificate of a medical and/or 

dental service corporation, offered for sale; provided, however, that no such agent 

shall be required to file more than one bond under this section, irrespective of 

the number of licenses issued to him or the number of companies he may repre- 
sent. Upon such forfeiture being made final by the Commissioner of Insurance 
or his authorized deputy, the forfeiture shall be paid to the board of education 
of the county of the agent’s residence. (1913, c. 79, s. 1; 1915, c. 109, ss. 6, 7, 
c. 166, s. 7; C. S., s. 6299; 1931, c. 185; 1945, c. 458; 1947, c. 922; 1949, c. 958, 
$18 5/1951, 0) 1055s.019537c.01043/"s..5-1955 c. 850, ss. 1pAgelOs7 fee LOG, 

c. 1149.) 
Editor’s Note.— plication of this section to dental service 

The 1961 amendment extended the ap- corporations. 

§ 58-42.1. ‘Twisting’ with respect to insurance policies defined; 
penalties.—Any insurer, or any agent of any insurer, who shall engage in 
twisting, as defined in this section, shall be subject to the provisions of §§ 58- 
37 and 58-38 or §§ 58-44.4 and 58-44.6. As used in this section “twisting” shall 
mean the willful, material misrepresentation of an insurance contract, whereby 
an insured is deceived and induced to cancel or terminate insurance in force to 
such insured’s detriment. (1961, c. 823.) 

§ 58-53.1. Citizens authorized to procure policies in unlicensed 
foreign companies.—(a) What Applicant Must Show.—The Commissioner, 
upon the annual payment of a fee of twenty dollars, may issue licenses to citizens 
of this State, subject to revocation at any time, permitting the person named 
therein to procure policies of insurance on risks in this State in foreign or alien 
insurance companies not authorized to transact business in the State. Before 
the person named in such a license may procure any insurance in such com- 
panies or on any risks in this State, he must execute and file with the Com- 
missioner an affidavit that he is unable to procure in companies admitted to do 
business in the State the amount of insurance necessary to protect such risk, 
and may only procure insurance under such license after he has procured insur- 
ance in companies admitted to do business in this State to the full amount which 
those companies are willing to write on the risk. If the person licensed under 
the provisions of this section procures insurance on risks of others in such non- 
admitted companies he shall stamp or print in not less than ten point regular type 
and in contrasting color upon the filing face and the first page of each policy so 
issued the words “This company is not licensed to do business in North Carolina.” 

(19618 er 11.50 cords) 
Editor’s Note.— thereof the words “or print in not less 
The 1961 amendment inserted the words than ten point regular type and in con- 

“risk” or “risks” for the word “property” trasting color.” As only subsection (a) 
in subsection (a). It also struck out the was affected by the amendment the rest 
words “or write” and inserted in lieu of the section is not set out. 

§ 58-53.3. Tax deducted from premium; reports filed. — When any 
person procures insurance on any risk located in this State with an insurance 
company not licensed to do business in this State, it shall be the duty of such per- 
son to deduct from the premium charged on the policy or policies issued for such 
insurance five per centum of the premium and remit the same to the Commis- 
sioner of Insurance of the State, at the same time reporting to the Commissioner 
of Insurance the name of the company or companies issuing the policy or policies, 
the location of the risks insured, and the premium charged, The Commissioner 
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of Insurance shall pay the said amounts to the Treasurer of the State. If such 
report is not made on or before the thirtieth days of July and January of each 
year for the business done prior to July first and January first preceding, there 
shall be added to the amount of taxes thereon the sum of one per centum on the 
first day of each month thereafter. (1915, c. 109, s. 8; C. S., s. 6427; 1945, c. 
3/7 gi0), C01 150).5.,.2.) 
Editor’s Note.— “risk” or “risks” in place of the word 
The 1961 amendment inserted the words “property.” 

ARTICLE 4. 

Insurance Premium Financing. 

§ 58-55. Definitions.—When used in this article: 
(1) An insurance premium finance company is hereby defined to be: 

a. Any person engaged, in whole or in part, in the business of en- 
tering into insurance premium finance agreements with in- 
sureds; or 

b. Any person engaged, in whole or in part, in the business of acquir- 
ing insurance premium finance agreements from other inswrance 
premium finance companies. 

(2) “Insurance premium finance agreement” means a promissory note or 
other written agreement by which an insured promises or agrees to 
pay to, or to the order of, an insurance premium finance company the 
amount advanced or to be advanced under the agreement to an insurer 
or to an insurance agent, in payment of premiums on an insurance 
contract, together with a service charge as authorized and limited by 
this article. (1963, c. 1118.) 

Editor’s Note.—The act inserting this 
article became effective Oct. 1, 1963. 

§ 58-56. License required; fees.—(a) No person except an authorized 
insurer shall engage in the business of an insurance premium finance company 
without obtaining a license from the Commissioner, as provided in this article. 

(b) Application for license required under this article shall be in writing, and 
in the form prescribed by the Commissioner. 

(c) When an applicant has more than one office, separate applications for li- 
cense shall be made for each such office. 

(d) At the time of filing an application for a license, the applicant shall pay to 
the Commissioner the license fee. Upon original application or upon application 
subsequent to denial of application, or revocation, suspension or surrender of a 
license, an examination fee may be required. 

(e) The license fee for each license year or part thereof shall be two hundred 
dollars ($200.00) for each office where the business of an insurance premium 
finance company is conducted. The examination fee, when required by this section, 
shall be one hundred dollars ($100.00) per office, except that, when an applicant 
files applications for licenses for three (3) or more offices at the same time, the 
total examination fee for all the applications shall be three hundred dollars 
($300.00). (1963, c. 1118.) 

§ 58-56.1. Exceptions to license requirements.—(a) Any person, firm 
or corporation doing business under the authority of any law of this State or of 
the United States relating to banks, trust companies, installment paper dealers, 
auto finance companies, savings and loan associations, cooperative credit unions, 
agricultural credit corporations or associations, organized under the laws of 
North Carolina or any person, firm or corporation subject to the provisions of the 
North Carolina Consumer Finance Act and the North Carolina Motor Vehicle 
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Dealers and Manufacturers Licensing Law, article 12, chapter 20, of the General 

Statutes of North Carolina are exempt from the provisions of this article. 

(b) An insurance company duly licensed in this State may make an install- 

ment payment charge as set forth in the rate filings and approved by the Com- 

missioner and are thereby exempt from the provisions of this article. (1963, c. 

1118.) 

§ 58-56.2. Issuance or refusal of license; duration; renewal; one 

office per license; display of license; notice of change of location.—(a) 

Within sixty (60) days after the filing of an application for a license accompanied 

by payment of the fees for license and examination, the Commissioner shall issue 

the license or may refuse to issue the license and so advise the applicant. The ap- 

plicant shall submit with such application any and all information which the Com- 

missioner may require to assist him in determining the financial condition, business 

integrity, method of operation and protection to the public offered by the person 

filing such application. Such license to engage in business in accordance with the 

provisions of this article at the location specified in the application shall be exe- 

cuted in duplicate by the Commissioner and he shall transmit one copy to the 

applicant and retain a copy on file. 
(b) If the Commissioner refuses to issue a license, he shall notify the applicant 

of the denial, return to the applicant the sum paid as a license fee, but retain the 
examination fee to cover the cost of examining the applicant. 

(c) Each license issued hereunder shall remain in full force and effect until the 

last day of June unless earlier surrendered, suspended, or revoked pursuant to this 
article, and may be renewed for the ensuing license year upon the filing of an 
application and conforming with G. S. 58-56, but subject to all of the provisions 
of this article. If an application for a renewal of a license is filed with the Com- 
missioner before July 1st of any year, the license sought to be renewed shall be 
continued in full force and effect either until the issuance by the Commissioner of 
the renewal license applied for or until five (5) days after the Commissioner re- 
fuses to issue such renewal license under the provisions of this article. 

(d) Only one (1) office may be maintained under each license, but more than 
one (1) license may be issued to the same licensee pursuant to this article. 

(e) Such license shall state the name and address of the licensee and shall at all 
times be prominently displayed in the office of the licensee and shall not be trans- 
ferable or assignable. 

(f) Before any licensee changes any office of his to another location, he shall 
give written notice thereof to the Commissioner. (1963, c. 1118.) 

§ 58-56.3. Grounds for refusal, suspension or revocation of licenses; 
surrender of licenses; reinstatement.—(a) The Commissioner may forthwith 
deny, suspend, revoke, or refuse to renew or continue any license hereunder if he 
shall find that: 

(1) The licensee has failed to pay the annual license fee or any sum of money 
lawfully demanded under authority of any section of this article or has 
violated or failed to comply with any demand, ruling, provision or re- 
quirement of the Commissioner lawfully made pursuant to or within 
the authority of this article. 

(2) Any fact or condition exists which, if it had been known to exist at the 
time of the original application, would have caused the original license 
to have been refused. 

(b) The Commissioner may revoke or suspend only the particular license with 
respect to which grounds for revocation or suspension may occur or exist; or if he 
shall find that such grounds for revocation or suspension are of general application 
to all offices, or to more than one (1) office, operated by such licensee, he shall re- 
voke or suspend all of the licenses issued to such licensee or such number of licenses 
as such grounds apply to, as the case may be. 
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(1) Any licensee may surrender any license by delivering to the Commissioner 
written notice that he thereby surrenders such license, but such sur- 
tender shall not affect such licensee’s civil or criminal liability for acts 
committed prior to such surrender, 

(2) No revocation or suspension or surrender of any license shall impair or 
affect the obligation of any insured under any lawful insurance prem- 
ium finance agreement previously acquired or held by the licensee. 

(3) Every license issued hereunder shall remain in force and effect until the 
same shall have been surrendered, revoked, suspended, or expires in 
accordance with the provisions of this article; but the Commissioner 
shall have authority to reinstate suspended licenses or to issue new 
licenses to a licensee whose license or licenses shall have been revoked, 
if no fact or condition then exists which clearly would have warranted 
the Commissioner in refusing originally to issue such license under this 
article. (1963, c. 1118.) 

§ 58-57. Investigations; hearings.—For the purpose of conducting inves- 
tigations and holding hearings on insurance premium finance companies, the Com- 
missioner shall have the same authority as that vested in him by G. S. 58-9.2 and 
58-44.6. (1963, c. 1118.) 

§ 58-57.1. Licensee’s books and records; reports; refusing to ex- 
hibit records; making false statements.—(a) The licensee shall keep and use 
in his business such books, accounts, and records as will enable the Commissioner 
to determine whether such licensee is complying with the provisions of this article 
and with the rules and regulations lawfully made by the Commissioner hereunder, 
Every licensee shall preserve such books, accounts, and records, including cards 
used in a card system, if any, for at least three (3) years after making the final 
entry in respect to any insurance premium finance agreement recorded therein ; pro- 
vided, however, the preservation of photographic reproductions thereof or records 
in photographic form shall constitute compliance with this requirement. The Com- 
missioner may require of licensees under oath and in the form prescribed by him 
regular or special reports as he may deem necessary to the proper supervision of 
licensees under this article. 

(b) Any person who shall refuse, on demand, to exhibit to the Commissioner of 
Insurance or to any deputy, or person acting with or for the Commissioner, the 
books, accounts or records as above provided, or who shall knowingly or willfully 
make any false statement in regard to the same shall be deemed guilty of a mis- 
demeanor, and upon conviction thereof shall be fined or imprisoned, or both, at 
the discretion of the court. (1963, c. 1118.) 

§ 58-57.2. Excessive insurance premium finance charges; penalty. 
—The knowingly taking, receiving, reserving, [or] charging a greater insurance 
premium finance charge than that authorized in this article shall be held and ad- 
judged a forfeiture of the entire insurance premium finance charge which the in- 
surance premium finance agreement carries with it, or which has been agreed to 
be paid thereon; and if a greater insurance premium finance charge has been paid, 
the person paying the same or his legal representative may recover from the in- 
surance premium finance company twice the entire amount of the insurance pre- 
mium finance charge thus paid if action therefor is brought within two (2) years 
from the time of such payment. (1963, c. 1118.) 

§ 58-57.3. Rebates and inducements prohibited; assignment of in- 
surance premium finance agreements.—(a) No insurance premium finance 
company, and no employee of such a company shall pay, allow, or offer to pay or 
allow in any manner whatsoever to an insurance agent or any employee of an in- 
surance agent, or to any other person, or as an inducement to the financing of an 
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insurance policy with the insurance premium finance company or after any such 

policy has been financed, any rebate whatsoever, either from the service charge 

for financing specified in the insurance premium finance agreement or otherwise, 

or shall give or offer to give any valuable consideration or inducement of any kind 

directly or indirectly, other than an article of merchandise not exceeding one 

dollar ($1.00) in value which shall have thereon the advertisement of the in- 

surance premium finance company; but an insurance premium finance company 

may purchase or otherwise acquire an insurance premium finance agreement pro- 

vided that it conforms to this article in all respects, from another insurance pre- 

mium finance company with recourse against the insurance premium finance com- 

pany on such terms and conditions as may be mutually agreed upon and such terms 

and conditions shall be subject to the approval of the Commissioner. 

(b) No filing of the assignment or notice thereof to the insured shall be neces- 

sary to the validity of the written assignment of an insurance premium finance 
agreement as against creditors or subsequent purchasers, pledges, or encum- 

brancers of the assignor. (1963, c. 1118.) 

§ 58-58. Filing and approval of forms and service charges.—(a) No 
insurance premium finance agreement form or related form shall be used in this 
State unless it has been filed with and written approval given by the Commissioner. 

(b) In addition each insurance premium finance company shall file with the 
Commissioner the service charge rate plan to be used in insurance premium fi- 
nancing including all modifications of service charges to be paid by the insured or 
others under the insurance premium finance agreement. Such filings shall not be 
used in this State until written approval has been given by the Commissioner, 
(1963)-¢.71118;) 

§ 58-58.1. Form, contents and execution of insurance premium 
finance agreements.—(a) An insurance premium finance agreement shall be 
in writing, dated, signed by the insured, and the printed portion thereof shall be 
in at least eight point type. It shall contain the entire agreement of the parties with 
respect to the insurance contract, the premiums for which are advanced or to be 
advanced under it, and: 

(1) At its top, the words “INSURANCE PREMIUM FINANCE 
AGREEMENT” or similar wording in at least ten point bold type; 
and the insurance premium finance company license number shall also 
appear, and: 

(2) A notice in at least eight point bold type, reading as follows: “NOTICE”: 
a. Do not sign this agreement before you read it. 
b. You are entitled to a copy of this agreement. 
c. Under the law, you have the right to pay off in advance the full 

amount due and under certain conditions to obtain a partial re- 
fund of the service charge. 

(b) An insurance premium finance agreement shall: 
(1) Contain the name and place of business of the insurance agent negotiating 

the related insurance contract, the name and residence or the place of 
business of the insured as specified by him, the name and place of busi- 
ness of the insurance premium finance company to which installments 
or other payments are to be made, a description of the insurance con- 
tract, the premiums for which are advanced or to be advanced under the 
agreement, and the amount of the premiums for such insurance contract ; 
and 

(2) Set forth the following items: 
a. The total amount of the premiums; 
b. The amount of the down payment; 
c ee balance, which is the difference between items a 

and b; 
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d. The amount of the service charge; 
e. The balance, which is the sum of items c and d, payable by the in- 

sured, the number of installments required, the amount of each 
installment expressed in dollars and the due date or period 
thereof ; 

(c) The items need not be stated in the sequence or order set forth above, in- 
applicable items may be omitted; additional items may be included to explain the 
computations made in determining the amount to be paid by the insured. 

(d) No insurance premium finance agreement shall be signed by an insured 
when it contains any blank space to be filled in after it has been signed ; however, 
if the insurance contract, the premiums for which are advanced or to be advanced 
under the agreement, has not been issued at the time of its signature by the insured 
and it so provides, the name of the authorized insurer by whom such insurance 
contract is issued and the policy number and the due date of the first installment 
may be left blank and later inserted in the original of the agreement after it has 
been signed by the insured. (1963, c. 1118.) 

§ 58-59. Limitations on service charges; computation; minimum 
charges.—(a) An insurance premium finance company shall not directly or in- 
directly except as otherwise provided by law, impose, take, receive from, reserve, 
contract for, or charge an insured greater service charges than are permitted by 
this article. No insurance premium finance company shall be permitted to charge 
or finance any membership fees, dues, registration fees, or any other charges ex- 
cept the service charges provided for in this article for financing insurance pre- 
miums on policies of insurance lawfully placed in this State. 

(b) An insurance premium finance company may, in an insurance premium 
finance agreement, contract for, charge, receive, and collect a service charge for 
financing the premiums under the agreement computed as provided in subsection 
(c). 

(c) The service charge provided for in this section shall be computed on the 
principal balance of the insurance premium finance agreement from the incep- 
tion date of the insurance contract, the premiums for which are advanced or to be 
advanced under the agreement unless otherwise provided under rules and regula- 
tions prescribed by the Commissioner, to and including the date when the final in- 
stallment of the insurance premium finance agreement is payable, at a rate not ex- 
ceeding ten dollars ($10.00) per one hundred dollars ($100.00) per annum; pro- 
vided that when the principal balance is one hundred twenty dollars ($120.00) or 
less, a licensee may charge, in lieu of the charge specified above, rates not ex- 
ceeding, two dollars ($2.00) for each ten dollars ($10.00) on that part of the prin- 
cipal balance not exceeding forty dollars ($40.00) ; one dollar ($1.00) for each 
ten dollars ($10.00) on that part of the principal balance exceeding forty dollars 
($40.00) but not exceeding seventy dollars ($70.00) ; fifty cents (50¢) for each 
ten dollars ($10.00) on that part of the principal balance exceeding seventy dol- 
lars ($70.00) but not exceeding one hundred twenty dollars ($120.00). All service 
charges are to be rounded off to the nearest dollar and are subject to a minimum 
charge as follows: Three dollars ($3.00) when the principal balance is less than 
twenty dollars ($20.00) ; six dollars ($6.00) when the principal balance is twenty 
dollars ($20.00) or more, but less than one hundred twenty dollars ($120.00) ; 
fourteen dollars ($14.00) when the principal balance is one hundred twenty dol- 
lars ($120.00) or more. 

(d) The provisions of subsection (c) apply if the premiums under only one (1) 
insurance contract are advanced or are to be advanced under an insurance pre- 
mium finance agreement; if premiums under more than one (1) insurance con- 
tract are advanced or are to be advanced under an insurance premium finance: 
agreement, the service charge shall be computed from the inception date of such 
insurance contracts, or from due date of such premiums; however, not more than: 
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one minimum service charge shall apply to each insurance premium finance agree- 

ment. 

(e) No insurance agent or insurance premium finance company shall induce an 

insured to become obligated under more than one (1) insurance pr.nium finance 

agreement for the purpose of or with the effect of obtaining service charges in 

excess of those authorized by this article. (1963, c. 1118.) 

§ 58-59.1. Prohibited provisions in insurance premium finance 

agreements.—No insurance premium finance agreement shall contain any pro- 

visions by which: 

(1) In the absence of default of the insured, the insurance premium finance 

company holding the agreement may, arbitrarily and without reason- 

able cause, accelerate the maturity of any part or all ci the amount 

owing thereunder ; 
(2) A power of attorney is given to confess judgment in this State ; or 

(3) The insured relieves the insurance agent or the insurance premium 
finance company holding the agreement from liability for any legal 

rights or remedies which the insured may otherwise have against him. 
(1963, c. 1118.) 

58-59.2. Delivery of copy of insurance premium finance agreement 

to insured.—Before the due date of the first installment payable under an insur- 

ance premium finance agreement, the insurance premium finance company hold- 

ing the agreement or the insurance agent shall deliver to the insured, or mail to 

him at his address as shown in the agreement, a copy of the agreement. (1963, 

Cyl118,) 

§ 58-59.3. Payments by insured without notice of assignment of 

agreement.—Unless the insured has notice of actual or intended assignment 

of the insurance premium finance agreement, payment thereunder by him to the 
last known holder of the agreement shall be binding upon all subsequent holders 
or assignees. (1963, c. 1118.) 

§ 58-59.4. Statement of account; release’ on payment in full. — (a) 
At any time after its execution, but not later than one (1) year after the last ~ 
payment thereunder, an insurance premium finance company holding an insurance 
premium finance agreement shall, upon written request of the insured, give or 
mail to him a written statement of the dates and amounts of payments and the 
total amount, if any, unpaid thereunder. 

(b) After the payment of all sums for which an insured is obligated under an 
insurance premium finance agreement, and upon his written demand, the insur- 
ance premium finance company holding the agreement shall deliver, or mail to 
the insured at his last known address, such one (1) or more good and sufficient 
instruments as may be necessary to acknowledge payment in full and to release 
all interest in or rights to the insurance contracts, the premiums for which were 
advanced or are to be advanced under the agreement. (1963, c. 1118.) 

§ 58-59.5. Credit upon anticipation of payments.—(a) Notwithstand- 
ing the provisions of any insurance premium finance agreement to the contrary, 
any insured may pay it in full at any time before the maturity of the final install- 
ment of the balance thereof; and, if he does so and the agreement included an 
amount for service charge, he shall receive and be entitled to receive for such 
anticipation a refund credit thereon. 

(b) The amount of any such refund credit shall represent at least as great 
proportion of the service charge, if any, as the sum of the periodic balances after 
the month in which prepayment is made bears to the sum of all periodic balances 
under the schedule of installments in the agreement. Where the amount of the 
refund credit for anticipation of payment is less than one dollar ($1.00), no re- 
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fund need be made. Where the earned service charge amounts to less than twelve 
dollars ($12.00) or where the minimum service charge permitted is less than 
twelve dollars ($12.00), the refund credit shall be an amount equal to the total 
service charge less twelve dollars ($12.00) or such minimum service charge. 
As used in this subsection, the term “earned service charge” shall mean the total 
service charge less the refund credit as computed in accordance with the first 
sentence of this subsection. (1963, c. 1118.) 

§ 58-60. Procedure for cancellation of insurance contract upon de- 
fault; return of unearned premiums; collection of cash surrender value. 
—When an insurance premium finance agreement contains a power of attorney 
or other authority enabling the insurance premium finance company to cancel any 
insurance contract or contracts listed in the agreement, the insurance contract or 
contracts shall not be cancelled unless such cancellation is effectuated in accord- 
ance with the following provisions: 

(1) Not less than ten (10) days written notice be furnished the insured 
or insureds shown on the insurance premium finance agreement of 
the intent of the insurance premium finance company to cancel his 
or their insurance contract or contracts unless the defaulted install- 
ment payment is received. A notice thereof shall also be mailed to 
the insurance agent. 

(2) After expiration of such period, the insurance premium finance company 
shall mail the insurer a request for cancellation, including a copy of 
the power of attorney, and shall mail a copy of the request for cancel- 
lation to the insured at his last known address as shown on the in- 
surance premium finance agreement. 

(3) Upon receipt of a copy of such request for cancellation notice by the 
insurer or insurers, the insurance contract shall be cancelled with the 
same force and effect as if the aforesaid request for cancellation had 
been submitted by the insured himself, without requiring the return of 
the insurance contract or contracts. 

(4) All statutory, regulatory, and contractual restrictions providing that the 
insured may not cancel his insurance contract unless he or the insured 
first satisfies such restrictions by giving a prescribed notice to a govern- 
mental agency, the insurance carrier, an individual, or a person desig- 
nated to receive such notice for said governmental agency, insurance 
carrier, or individual shall apply where cancellation is effected under 
the provisions of this section. 

(5) Whenever an insurance contract is cancelled in accordance with this 
section, the insurer shall promptly return whatever gross unearned 
premiums are due under the contract to the insurance premium fi- 
nance company effecting the cancellation for the benefit of the in- 
sured or insureds. Whenever the return premium is in excess of the 
amount due the insurance premium finance company by the insured 
under the agreement, such excess shall be remitted promptly to the 
order of the insured and agent, subject to the minimum service charge 
provided for in this article. 

(6) The provisions of this section relating to request for cancellation by the 
insurance premium finance company of an insurance contract and the 
return by an insurer of unearned premiums to the insurance premium 
finance company, also, apply to the surrender by the insurance 
premium finance company of an insurance contract providing life in- 
surance and the payment by the insurer of the cash value of the con- 
tract to the insurance premium finance company, except that the in- 
surer may require the surrender of the insurance contract. (1963, c. 
1118.) 
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§ 58-61. Violations; penalties.—Any person who shall engage in the busi- 
ness referred to in this article without first receiving a license, or who shall fail 
to secure a renewal of his license upon the expiration of the license yeai, or shall 
engage in the business herein referred to after the license has been suspended or 
revoked as herein provided, or who shall fail or refuse to furnish the information 
required of the Commissioner, or who shall fail to observe the rules and regula- 
tions made by the Commissioner pursuant to this article, shall be deemed guilty 
of a misdemeanor and upon conviction shall pay a fine of not less than one hun- 
dred dollars ($100.00) nor more than five hundred dollars ($500.00), or be 
imprisoned, or both, at the discretion of the court. (1963, c. 1118.) 

§ 58-61.1. Disposition of fees. — All fees collected hereunder shall be 
credited to the account of the Insurance Commissioner for the specific purpose 
of providing the personnel, equipment and supplies necessary to enforce this 
article, but the Director of the Budget shall have the right to budget the revenues 
received in accordance with the requirements of the Commissioner for the pur- 
poses herein required, and at the end of the fiscal year, if any sum whatever shall 
remain to the credit of the Commissioner, derived from the sources herein re- 
ferred to, the same shall revert to the general treasury of the State to be ap- 
propriated as other funds. (1963, c. 1118.) 

ARTICLE 5. 

License Fees and Taxes. 

§ 58-63. Schedule of fees and charges. 
(3) The Commissioner shall receive for copy of any record or paper in his 

office fifty cents per copy sheet and one dollar for certifying same, 
or any fact or data from the records of his office; for examination of 
any foreign company, not less than forty dollars per diem and all ex- 
penses or the fees as prescribed by the Examination Committee of the 
National Association of Insurance Coimmissioners, and for examining 
any domestic company, actual expenses incurred; for the examination 
and approval of charters of companies, five dollars, The traveling and 
other expenses of accountants, and other examiners when engaged in 
the work of examination shall be paid by the companies, associations, 
or orders under investigation. For the investigation of tax returns and 
the collection of any delinquent taxes disclosed by such investigation, 
the Commissioner may, in lieu of the above per diem charge, assess 
against any such delinquent company the expense of the investigation 
and collection of such delinquent tax, a reasonable percentage of such 
delinquent tax, not to exceed ten per centum (10%) of such delin- 
quency, and in addition thereto, 

(1963, c. 692.) 
Editor’s Note.— sion (3). As only this subdivision was af- The 1963 amendment substituted “fifty” fected by the amendment the rest of the for “ten” near the beginning of subdivi- section is not set out. 

SUBCHAPTER II. INSURANCE COMPANIES. 

ARTICLE 6, 

General Domestic Companies. 

§ 58-77. Amount of capital and/or surplus required; impairment of capital or surplus.—The amount of capital and/or surplus requisite to the for- 
mation and organization of companies under the provisions of this chapter shall 
be as follows: . 
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(1) Stock Life Insurance Companies. 
a. A stock corporation may be organized in the manner prescribed 

in this chapter and licensed to do the business of life insurance, 
only when it shall have a paid-in capital of at least three hundred 
thousand dollars ($300,000.00) and a paid-in initial surplus of 
an amount at least equal to such capital, and it may in addi- 
tion do any one or more of the kinds of business specified in 
subdivisions (2) and (3) of G. S. 58-72, without having addi- 
tional capital or surplus. Every such company shall at all times 
thereafter maintain a minimum capital of not less than three 
hundred thousand dollars ($300,000.00) and a minimum sur- 
plus of at least seventy-five thousand dollars ($75,000.00). 

b. If the Commissioner, after such investigation as he may deem it 
expedient to make, finds that a corporation may be organized 
to do the business of life insurance, or the writing of annuities 
or both, that its operations are restricted solely to one state, and 
that the organization of such corporation is in the public inter- 
est, he may permit the organization of a stock corporation to do 
on such restricted plan either or both of the kinds of business 
specified in subdivisions (1) and (2) of G. S. 58-72, with the 
minimum paid-in capital and a minimum paid-in surplus in an 
amount to be prescribed by him, but in no event to be less than 
a paid-in capital of two hundred thousand dollars ($200,000.00) 
and a paid-in surplus of two hundred thousand dollars 
($200,000.00). Every such company shall at all times thereafter 
maintain such prescribed minimum capital and a minimum sur- 
plus of at least fifty thousand dollars ($50,000.00). 

(2) Stock Accident and Health Insurance Companies. 
a. A stock corporation may be organized in the manner prescribed 

in this chapter and licensed to do only the kind of insurance 
specified in subdivision (3) a of G. S. 58-72, when it shall 
have a paid-in capital of not less than two hundred thousand 
dollars ($200,000.00), and a paid-in surplus at least equal to 
such capital. Every such company shall at all times thereafter 
maintain a minimum capital of not less than two hundred thou- 
sand dollars ($200,000.00) and a minimum surplus of at least 
fifty thousand dollars ($50,000.00). 

b. Any company organized under the provisions of paragraph a of 
this subdivision may, by the provisions of its original charter or 
any amendment thereto, acquire the power to do the kind of 
business specified in paragraph b of subdivision (3) of G. S. 
58-72, if it has a paid-in capital at least equal to three hun- 
dred thousand dollars ($300,000.00), and a paid-in initial sur- 
plus at least equal to such capital. Every such company shall at 
all times maintain a minimum capital of not less than three hun- 
dred thousand dollars ($300,000.00) and a minimum surplus 
of at least fifty thousand dollars ($50,000.00). 

(3) Stock Fire and Marine Companies.—A stock corporation may be organ- 
ized in the manner prescribed in this chapter and licensed to do one 
or more of the kinds of insurance specified in subdivisions (4), (5), 
(5) eC 7 ECS ear ant es (195° (20) 0(21 wand %(22)0Gf'G.. Sy 58-72 
only when it shall have a paid-in capital of not less than four hundred 
thousand dollars ($400,000.00) and a contributed surplus equivalent to 
not less than such paid-in capital. Every such company shall at all 
times thereafter maintain a minimum capital of not less than four hun- 
dred thousand dollars ($400,000.00) and a minimum surplus of at 
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least one hundred thousand dollars ($100,000.00) provided that, any 

such corporation may do all the kinds of insurance authorized for 

casualty, fidelity and surety companies, as set out in subdivision (4) 

hereof where its charter so permits, when and if it meets all addi- 

tional requirements as to capital and surplus as fixed in said section, 

and maintains the same. 

(4) Stock Casualty and Fidelity and Surety Companies.—A stock corpora- 

tion may be organized in the manner prescribed in this chapter and li- 

censed to do one or more of the kinds of insurance specified in sub- 

divisions (3), (6), (7), (8),.(9), (10), CLE 2 ts) alas 
(15), (16), (17), (18), (19), (21) and (22) of G. S. 58-72 only when 
it shall have a paid-in capital of not less than five hundred thousand 
dollars ($500,000.00) and a contributed surplus equivalent to not less 
than such paid-in capital. Every such company shall at all times there- 
after maintain a minimum capital of not less than five hundred thou- 
sand dollars ($500,000.00) and a minimum surplus of at least one hun- 
dred and twenty-five thousand dollars ($125,000.00). If the Commis- 
sioner, after such investigation as he may deem it expedient to make, 
finds that a corporation may be organized to do one or more of such 
kinds of insurance, that its operations are restricted solely to one state, 
and that the organization of such corporation is in the public interest, 
he may permit such corporation to be organized and licensed to write 
the lines set out in this section with a paid-in capital of not less than 
three hundred thousand dollars ($300,000.00) and a contributed sur- 
plus equivalent to not less than such paid-in capital, and every such 
company shall hereafter maintain a minimum capital of not less than 
three hundred thousand dollars ($300,000.00) and a minimum surplus 
of at least seventy-five thousand dollars ($75,000.00) provided that, 
any casualty, fidelity and surety corporation may do all the kinds of 
insurance authorized for fire and marine companies, as set out in sub- 
division (3) hereof where its charter so permits, when and if it meets 
all additional requirements as to capital and surplus as fixed in said 
section, and maintains the same. 

(5) Mutual Fire and Marine Companies. 
a. Limited assessment companies.—A limited assessment mutual 

company may be organized in the manner prescribed in this 
chapter and licensed to do one or more kinds of insurance 
specified in subdivisions (4), (5), (6), (7), (8), (11), (12), 
(19), (20), (21), and (22) of G. S. 58-72 only when it has 
no less than five hundred thousand dollars ($500,000.00) of in- 
surance in not fewer than five hundred separate risks sub- 
scribed with a contributed initial surplus of at least one hundred 
thousand dollars ($100,000.00), which surplus shall at all times 
be maintained. The assessment liability of a policyholder of a 
company organized in accordance with the provisions of this 
paragraph shall not be limited to less than five annual pre- 
miums provided, such limited assessment company may reduce 
the assessment liability of its policyholders from five annual 
premiums as set out herein to one additional annual premium 
when the free surplus of such company amounts to not less than 
two hundred thousand dollars ($200,000.00), which surplus 
shall at all times be maintained. 

b. Assessable mutual companies.—An assessable mutual company 
may be organized in the manner prescribed in this chapter and 
licensed to do one or more of the kinds of insurance specified 
in subdivisions (4), (5), and (6) of G. S. 58-72 with an un- 

v2 



§ 58-77 1963 CumMULATIVE SUPPLEMENT § 58-77 

limited assessment liability of its policyholders only when 1t 
shall have not less than five hundred thousand dollars 
($500,000.00) of insurance in not fewer than five hundred sepa- 
rate risks subscribed with contributed surplus equal to twice the 
amount of the maximum net retained liability under the largest 
policy of insurance issued by such company; but not less than 
twenty thousand dollars ($20,000.00), which surplus shall at 
all times be maintained. Provided such company, when its char- 
ter so permits, in addition may be licensed to do one or 
more of the kinds of insurance specified in subdivisions (7), (8), 
(11) 412) (19) 9420),0621) and. (22) 08 G; $9.58-72, with 
an unlimited assessment liability of its policyholders, when its 
free surplus amounts to not less than fifty thousand dollars 
($50,000.00), which surplus shall at all times be maintained. 

c. Nonassessable mutual companies.—A nonassessable mutual com- 
pany may be organized in the manner prescribed in this chapter 
and licensed to do one or more of the kinds of insurance speci- 
hedeain psubdryisions (4), 115 )3946),(7 ee (8) (11), (12); 
(19), (20), (21), and (22) of G. S. 58-72 and may be au- 
thorized to issue policies under the terms of which a policyholder 
is not liable for any assessments in addition to the premium set 
out in the policy only when it shall have not less than five hun- 
dred thousand dollars ($500,000.00) of insurance in not fewer 
than five hundred separate risks subscribed with a contributed 
initial surplus of not less than four hundred thousand dollars 
($400,000.00) which surplus shall at all times be maintained. 

d. Town or county mutual insurance companies.—A town or county 

mutual insurance company, with unlimited assessment liability, 
may be organized in the manner prescribed in this chapter and 
licensed to do the kinds of insurance specified in subdivision 
(4) of G. S. 58-72 only when it shall have not less than fifty 
thousand dollars ($50,000.00) of insurance in not fewer than 
fifty separate risks subscribed with a contributed surplus at all 
times not less than the maximum net retained liability under the 
largest risk written or to be written whichever is the greater 
sum, which surplus shall at all times be maintained. A town or 
county mutual insurance company may, in addition to writing 
the business specified in subdivision (4) of G. S. 58-72, cover 
in the same policy the hazards usually insured against under an 
extended coverage endorsement when such company has and 
at all times maintains in addition to the surplus hereinbefore re- 
quired, an additional surplus of not less than twenty-five thou- 
sand dollars ($25,000.00) or not less than an amount equivalent 
to one per cent (1%) of the total amount of net retained insur- 
ance in force, whichever is the larger sum: Provided, that such 
company may not operate in more than three adjacent counties 
in this State. 

(6) Mutual Life, Accident and Health Insurance Companies.—A nonassess- 
able mutual insurance company may be organized in the manner pre- 
scribed in this chapter, and licensed to do only one or more of the 
kinds of insurance specified in subdivisions (1), (2) and (3) of G. S. 
58-72 when it has complied with the requirements of this chapter and 
with those hereinafter set forth in paragraphs (a) to (d), inclusive, 
of this subdivision, whichever shall be applicable. 

a. If organized to do only the kinds of insurance specified in sub- 
divisions (1) and (2) of G. S. 58-72, such company shall have 
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not less than five hundred bona fide applications for life insur- 
ance in an aggregate amount not less than five hundred thou- 
sand dollars ($500,000.00), and shall have received from each 
such applicant in cash the full amount of one annual premium 
on the policy applied for by him, in an aggregate amount at 
least equal to ten thousand dollars ($10,000.00), and shall in 
addition have a contributed surplus of one hundred thousand 
dollars ($100,000.00), and shall have and maintain at all times 
a minimum surplus of fifty thousand dollars ($50,000.00). 

b. If organized to do only the kind of insurance specified in para- 
graph a of subdivision (3) of G. S. 58-72 such company shail 
have not less than two hundred and fifty bona fide applications 
for such insurance, and shall have received from each such ap- 
plicant in cash the full amount of one annual premium on the 
policy applied for by him in an aggregate amount of at least 
ten thousand dollars ($10,000.00), and shall have a contributed 
surplus of one hundred thousand dollars ($100,000.00) and 
shall have and maintain at all times a minimum surplus of fifty 
thousand dollars ($50,000.00). 

c. If organized to do the kinds of insurance specified in subdivision 
(1) and in paragraph a of subdivision (3) of G. S. 58-72, such 
company shall have complied with the provisions of both para- 
graph a and b hereof. 

d. If organized to do the kind of insurance specified in paragraph 
b of subdivision (3) of G. S. 58-72, in addition to the kind or 
kinds of insurance designated in any one of the foregoing para- 
graphs of this subdivision, such company shall have a contributed 
surplus, and shall maintain a minimum surplus, each in an 
amount of at least fifty thousand dollars ($50,000.00) in ex- 
cess of the respective amounts required by paragraphs a, b and 
c hereof where applicable. 

(7) Organization of Mutual Casualty, Fidelity and Surety Companies. 
a. Nonassessable mutual companies.—A mutual insurance company 

with no assessment liability provided for its policyholders may 
be organized in the manner prescribed in this chapter and li- 
censed to do one or more of the kinds of insurance specified in 

subdivisions (3), (6), (7), (8), (9), (10), (11), (12), (13), 
(14); (15)5-(16)} (17) ,(18) , <9) S02 htend  (22eonten ns. 
58-72 when it has a minimum contributed surplus of five hun- 
dred thousand dollars ($500,000.00) and not less than five hun- 
dred thousand dollars ($500,000.00) in insurance subscribed 
in not less than five hundred separate risks. The surplus of such 
company shall at all times be maintained at or above the amount 
required hereinabove for organization of such company. 

b. Assessable mutual companies—A mutual insurance company 
with assessment liability provided for its policyholders may be 
organized in the manner prescribed in this chapter and licensed 
to do one or more of the kinds of insurance specified in sub- 
divisions (3), (6), (7),°(8):9(9); (10) $e eyes). 
(14), (15), <16);°(17), (18), (19) (21) @and (22 aor Gas: 
58-72 when it has a minimum contributed surplus of two hun- 
dred thousand dollars ($200,000.00) and not less than five hun- 
dred thousand dollars ($500,000.00) of insurance subscribed in 
not less than five hundred separate risks, Such company shall at 
all times maintain a surplus in an amount not less than two 
hundred thousand dollars ($200,000.00). The assessment lia- 
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bility of a policyholder of such company shall not be limited to 
less than one annual premium. 

a. A company may do all the kinds of insurance authorized to be done 
by a company organized under the provisions of paragraph a of 
subdivision (5), and paragraph b of subdivision (7) where its 
charter so permits when and if it meets the combined maximum 
requirements of said paragraphs. The assessment liability of 
policyholders of such a company shall not be limited to less than 
one annual premium within any one policy year. 

b. A company may do all the kinds of insurance authorized to be 
done by a company organized under the provisions of para- 
graph c of subdivision (5), and paragraph a of subdivision (7) 
where its charter so permits when and if it meets the combined 
maximum requirements of said paragraphs. The policyholders 
of such a company shall not be subject to any assessment lia- 
bility. 

(9) Any domestic, foreign or alien company licensed to do business in North 
Carolina prior to July 1, 1963, shall be permitted to continue to do the 
same kinds of business which it was authorized to do on such date with- 
out being required to increase its capital and/or surplus, provided, 
however, such insurers shall increase the capital and surplus require- 
ments to the amounts set forth herein on or before July 1, 1969, but 
the requirements of this section as to capital and surplus shall apply 
to such companies as a prerequisite to writing additional lines of busi- 
ness. 

(10) Whenever the Commissioner finds from a financial statement made by 
any such company, or from a report of examination of any such com- 
pany, that its admitted assets are less than the aggregate amount of 
its liabilities and its outstanding capital stock and/or required mini- 
mum surplus, he shall determine the amount of such impairment of 
capital and/or surplus and issue an order in writing requiring the com- 
pany to eliminate the impairment within such period of not more than 
ninety (90) days as he shall designate. The Commissioner may, by 
order served upon the company, prohibit the company from issuing 
any new policies while such impairment exists. If at the expiration of 
the designated period the company has not satisfied the Commissioner 
that the impairment has been eliminated, an order for the rehabilitation 
or liquidation of the company may be entered as provided in article 
17A, chapter 58 of the General Statutes of North Carolina. (1899, c. 
54, s. 26; 1903, c. 438, s. 4: Rev., s. 4729; 1907, c. 1000, s. 5; 1913, c. 
140, s. 2; C. S., s. 6332; 1929, c. 284, s. 1; 1945, c. 386; 1947, ¢. 721; 
1963, c. 943.) 

Editor’s Note.— substituted “July 1, 1963” for “January 1, 
The 1963 amendment, effective July 1, 1945” in subdivision (9), inserted the pro- 

1963, increased the amounts of capital and iso in subdivision (9) and added subdi- 

surplus throughout this section. It also vision (10). 

§ 58-79. Investments; life.—(a) Investments Specified—Every domestic 
stock and mutual life insurance company must have and continually keep to the 
extent of an amount equal to its entire reserves, as hereinafter defined, and en- 
tire capital, if any, and minimum required surplus, invested in: 

(1) Coin or currency of the United States of America, on hand or on de- 
posit in a national or state bank or trust company or invested in the 
shares of any building and loan or savings and loan association, or in- 
vested in the shares of any federal savings and loan association. 

(2) Interest bearing bonds, notes, certificates of indebtedness, bills or other 
direct interest bearing obligations of the United States of America or 
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of the Dominion of Canada or other interest bearing obligations fully 
guaranteed both as to principal and interest by the United States of 
America, or by the Dominion of Canada. 

(3) Interest bearing bonds of any state, District of Columbia, territory or 
possession of the United States of America, or of any province of the 
Dominion of Canada, or of any county, or incorporated city of any 
state, District of Columbia, territory or possession of the United States 
of America. 

(4) Interest bearing bonds of any commission, authority or political subdi- 
vision having legal authority to issue the same of any state, District 
of Columbia, territory or possession of the United States of America 
or of any county or incorporated city of any state, District of Co- 
lumbia, territory or possession of the United States of America. 

(5) Federal farm loan bonds issued by federal land banks organized under 
the provisions of the act of Congress known as the Federal Farm 
Loan Act. Interest bearing bonds, notes or other interest bearing ob- 
ligations of any solvent corporation organized under the laws of the 
United States of America or of the Dominion of Canada, or under 
the laws of any state, District of Columbia, territory or possession of 
the United States of America, or obligations issued, assumed or guar- 
anteed by the International Bank for Reconstruction and Develop- 
ment. Equipment trust obligations or certificates or other secured in- 
struments evidencing an interest in transportation equipment wholly 
or in part within the United States of America and a right to receive 
determined portions of rental, purchases or other fixed obligatory 
payments for the use or purchase of such transportation equipment. 

(6) Dividend paying stocks or shares of any corporation created or exist- 
ing under the laws of the United States of America or of any state, 
District of Columbia, territory or possession of the United States of 
America; notwithstanding any provisions in this section to the con- 
trary no company may invest more than ten per cent (10%) of its 
total admitted assets in stocks; and further provided, that no com- 
pany may invest more than three per cent (3%) of its admitted 
assets in the stock or shares of any one corporation, and provided 
further, except as the Commissioner shall permit, that such invest- 
ment in any one corporation not engaged solely in the business of insurance shall not result in the acquisition of more than 20% of the 
outstanding voting stock or shares of such corporation. The restric- 
tions in this section do not apply to shares of building and loan or savings and loan associations or federal savings and loan associations. 

(7) Loans secured by first mortgages, or deeds of trust, on unencumbered fee simple or improved leasehold real estate in the District of Co- lumbia or in any state, territory or possession of the United States of 
America, to an amount not exceeding seventy-five per cent (75%) of the fair market value of such fee simple or improved leasehold 
real estate. No loan may be made on leasehold real estate unless the lease has at least thirty years to run before its termination and the loan matures at least twenty years before expiration of the lease. Whenever such loans are made upon fee simple, or improved lease- hold real estate which is improved by a building or buildings, the said improvements shall be insured against loss by fire, and the fire insurance policies shall contain a standard mortgage clause and shall be delivered to the mortgagee as additional security for the said loan. Loans secured by first mortgages which the Federal Housing Ad- ministrator has insured or has made a commitment to insure, or in- vested in mortgage notes or bonds so insured, and neither the limita- tions of this section nor any other law of this State requiring security 
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upon which loans shall be made, or prescribing the nature, amount 
or forms of such security, or limiting the interest rates upon loans, 
shall be deemed to apply to such insured mortgage loans, 

Loans secured by first mortgages, or deeds of trust, on unencum- 
bered fee simple real estate in connection with which the Veterans 
Administration of the United States has guaranteed, or has made a 
commitment to guarantee, a portion of the loan pursuant to the Serv- 
ice Men’s Readjustment Act of 1944, and amendments thereto, pro- 
vided the amount of any such loan, less the portion thereof guaran- 
teed by said Veterans Administration, shall not exceed seventy-five 
per cent (75%) of the fair market value of such real estate. 

In all investments made upon mortgages, the evidence of the debt, 
if any, shall accompany the mortgage or deed of trust. 

(8) Ground rents in the District of Columbia or any state of the United 
States of America, provided, that in the case of unexpired redeemable 
ground rents the premiums paid, if any, shall be amortized over the 
period between date of acquisition and earliest redemption date or 
charged off at any time prior to redemption date; and in the case of 
expired redeemable ground rents the premium paid, if any, shall be 
charged off at the time of acquisition. Redeemable ground rents pur- 
chased at a discount shall be carried at an amount not greater than 
the cost of acquisition. 

(9) Collateral loans secured by pledge of any security named in subdivi- 
sions (1), (2), (3), (4), (5), (6), (7) and (8) of this subsection; 
provided that the current market value of such pledged securities shall 
be at all times during the continuance of such loans at least twenty- 
five per cent (25%) more than the unpaid balance of the amount 
loaned on them. 

(10) Loans upon the policies of the company ; provided that the total indebted- 
ness against any policy shall not be greater than the loan value of 
such policy. 

(11) No domestic company may directly or indirectly acquire or hold real 
property except as follows: 

a. Such land and buildings thereon in which it has its principal 
office and such real estate as shall be requisite for the conven- 
ient transaction of its own business; the amount invested in 
such real property shall not exceed ten per centum of the in- 
vesting company’s admitted assets, but the Commissioner may 
grant permission to the company to invest in real property for 
such purpose in such increased amount as he may deem proper 
upon a hearing held before him. 

b. Property mortgaged to it in good faith as security for loans pre- 
viously contracted for money due. 

c. Property conveyed to it in satisfaction of debts previously con- 
tracted in the course of its dealings, or purchased at sales up- 
on judgments, decrees, or mortgages obtained or made for 
such debts. 

d. Additional real property and equipment incident to real prop- 
erty, if necessary or convenient for the purpose of enhancing 
the sale value of real property previously acquired or held by 
it under paragraphs b and c of this subdivision and subject 
to the prior written approval of the Commissioner. 

e. 1. Real estate aquired for the purpose of leasing the same to any 
person, firm, or corporation, or real estate already leased 
under the following conditions: 

I. A. Where there has already been erected on said 
property a building or other improve- 
ments satisfactory to the purchaser, or 
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B. Where the lessee shall at its own cost 
erect thereon, free of liens, a building 
or other improvements satisfactory to 
the lessor, or 

C. Where the lessor under the terms and 
conditions of a lease executed and en- 
tered into simultaneously with the pur- 
chase of the property agrees to erect 
a building or other improvements on 
said property ; 

II. That the said improvements shall remain on the 
said property during the period of the lease, 
and in cases where the said improvements are 
put upon said property at the cost of the lessee 
the said improvements at the termination of 
the lease shall vest, free of liens, in the owner 
of the real estate; 

III. That during the term of the lease the tenant shall 
keep and maintain the said improvements in 
good repair. Real estate acquired pursuant to 
the provisions of this subparagraph (a) (11) 
e 1 shall not be treated as an admitted asset 
unless and until the improvements herein re- 
quired shall have been constructed and the 
lease agreement entered into in accordance 
with the terms of this subparagraph, nor shall 
real estate acquired pursuant to this subpara- 
graph (a) (11) e 1 be treated as an admitted 
asset in an amount exceeding the amount ac- 
tually invested reduced each year by equal dec- 
rements sufficient to write off at least seventy- 
five per cent (75%) of the investment at the 
normal termination of the lease or at the end 
of thirty years should the term of the lease be 
for a longer period. The total investments of 
any company under this subparagraph (a) 
(11) e 1 shall not exceed six per cent of its 
assets, nor more than fifty per cent (50%) of 
its capital and surplus whichever is less. 

2. Subject to approval of the Commissioner, real estate for 
recreation, hospitalization, convalescent and retirement 
purposes of its employees. Such investment under this 
subparagraph (a) (11) e 2 shall not exceed five per 
cent (5%) of the company’s surplus. 

3. Subject to the approval of the Commissioner, real estate 
for public or private housing developments. Such in- 
vestment under this subparagraph (a) (11) e 3 shall 
be subject to and not exceed the limitation provided for 
in the last sentence of subparagraph (a) (11) e 1 III 
hereof. 

4. No investment shall be made by any company pursuant 
to this paragraph e which will cause such company’s in- 
vestment in all real property owned or held by it di- 
rectly or indirectly to exceed ten per cent (10%) of 
its assets. 

f. It is unlawful for any such incorporated company to purchase or 
hold real estate in any other case or for any other purpose. 
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Real estate acquired under paragraph (a) (11) a and subpara- 
graph (a) (11) e 2 of this section which has ceased to be used 
or to be necessary for the purposes stated therein shall be sold 
within five years thereafter, unless the company procures a 
certificate from the Commissioner that the interest of the com- 
pany will materially suffer by a forced sale of such real estate 
in which event the time for the sale may be extended to such 
a time as the Commissioner may direct in the certificate. Any 
real estate acquired under paragraphs b, c and d of this sub- 
division (11) shall be sold within five years after the company 
has acquired title thereto; provided, that the Commissioner 
may in his discretion extend the five-year period as provided 
hereinabove. Any real estate acquired under subparagraph (a) 
(11) e 1 of this section shall within five years after the termi- 
nation or expiration of such lease be sold or released for an 
additional term pursuant to the provisions of subparagraph 
(a) (11) e 1; provided, that the Commissioner may in his 
discretion extend the five-year period as provided hereinabove. 
Nothing contained herein prevents any insurance company 
from improving or conveying its real estate, notwithstanding 
the lapse of five years without having procured such certificate 
from the Commissioner. 

(12) Electronic and mechanical machines constituting a data processing and 
accounting system if the cost of such system is at least twenty-five 
thousand dollars ($25,000.00), but not more than two per cent (2%) 

of its admitted assets, which cost shall be amortized in full over a 

period not to exceed ten (10) calendar years. 

(13) Interest, rents or other fixed income due and accrued on any of the in- 

vestments named in subdivisions (1), (2), (3), (4), (5), (7), (8), 

(9), (10) and (11) of this subsection pursuant to regulations pro- 

mulgated by the Commissioner. 
(14) To the extent necessary to satisfy the investment requirements as to 

reserves and entire capital, if any, and minimum required surplus, no 

company shall make any investment in or loan on any of the securities 

mentioned in this section, which are in default as to principal or in- 

terest or as to which the dividend on the last preceding dividend date 

has been passed. 
(1961, ce. 263, 378.) 

Editor’s Note.— 
The first 1961 amendment inserted pres- 

ent subdivision (12) of subsection (a) and 
renumbered former subdivisions (12) and 
(13) as (13) and (14). The second 1961 
amendment changed subsection (a) by 

renumbering the former subparagraph (11) 

e 3 as subparagraph (11) e 4 and by in- 
serting a new subparagraph (11) e 3. As 
only subsection (a) was changed the rest 

of the section is not set out. 

ArTICLE 13A., 

Casualty Insurance Rating Regulations. 

§ 58-131.18. Restriction on use of rates. 
This section is intended to prevent re- 

bating and an unlawful discrimination and 
favoritism by insurance companies. Where 
there is nothing in the record suggestive 
of an intent by either party to violate this 
section, an otherwise valid compromise 

will not be avoided solely on the ground 
that it is contrary to public policy. There 
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must be some fact on which the asserted 

invalidity can rest. Fidelity & Casualty 
Co. of New York v. Nello L. Teer Co., 
179 F. Supp. 538 (1960), quoting Fidelity 
& Casualty Co. of New York v. Nello L. 
Teer Co., 280 N. C. 547, 109 S. E. (2d) 
171 (1959). 

Compromise Settlement as to Credits for 
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Unearned Premiums.—Where dispute be- 
tween insurer and insured as 
amount of premiums due is not based up- 
on controversy as to the rates but solely 
as to credits for unearned premiums and 
Overpayment of premiums, a compromise 
settlement cannot be avoided on _ the 
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to the 
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ground that it was contrary to this sec- 
tion, since such compromise does not rest 
upon a charge of premiums at rates less 
than those prescribed by statute. Fidelity 
& Casualty Co. of New York v. Nello L,. 
Teer Co., 250 N. C. 847, 109 S. E. (2d) 
171 (1959). 

ARTICLE 17. 

Foreign or Alien Insurance Companies. 

§ 58-153.1. Unauthorized Insurers Process Act. 
Section 58-164 (e) (1) is no longer in 

effect and has been superseded by this sec- 
tion. Safeway Trails, Inc. v. Stuyvesant 
Ins. Co., 211 F. Supp. 227 (1962). 

The purpose of this section is to protect 
residents of this State who are insureds or 
beneficiaries of insurance contracts. Safe- 
way Trails, Inc. v. Stuyvesant Ins. Co., 211 
F. Supp. 227 (1962). 

The plain language of this section mani- 
fests that the primary purpose of the stat- 
ute is to protect residents of this State, and 
to prevent the necessity of North Carolina 
residents from resorting to distant forums 
to assert rights under insurance policies. 
Safeway Trails, Inc. vy. Stuyvesant Ins. Co., 
211 F. Supp. 227 (1962). 

Nonresident Plaintiffs. — A substitute 
service statute would be inequitable where 
a nonresident seeks to take advantage of 
it to sue on a foreign cause of action un- 
related to the State. Under such circum- 
stances, a showing of substantial business 
activity in the State by the defendants 
would be required. In fact, unless such 
Statutes are construed to make these re- 
quirements there is considerable doubt of 

their constitutionality. Safeway Trails, Inc. 
v. Stuyvesant Ins. Co., 211 F. Supp. 227 
(1962). 
Where none of the plaintiffs are residents 

of North Carolina they are not entitled to 
take advantage of this section. Safeway 
Trails, Inc. v. Stuyvesant Ins. Co., 211 F. 
Supp. 227 (1962). 

Holders of public liability policies, were 
neither “residents” nor “insureds or bene- 
ficiaries” within the meaning of this sec- 
tion, and therefore the section was inap- 
plicable in their declaratory judgment ac- 
tion against nonresident reinsurers who did 
not transact business in North Carolina, 
and service of process attempted under this 
section on such defendants was ineffectual 
and invalid. Safeway Trails, Inc. y. Stuy- 
vesant Ins. Co., 211 F. Supp. 227 (1962). 

Nonresident Reinsurers Licensed to Do 
Business in State—Nonresident reinsurers 
were subject to the jurisdiction of the 
United States district court in North Caro- 
lina by reason of the fact that they were 
licensed to do business in North Carolina. 
Safeway Trails, Inc. v. Stuyvesant Ins. Co., 
211 F. Supp. 227 (1962). 

ARTICLE 17A. 

Mergers, Rehabilitation and Liquidation of Insurance Companies. 
§ 58-155.12. Conduct of delin 

not domiciled in this State. 
Cited in State v. Equity General Ins. 

Commeess oN, Co 9345 87190 458 Ey (2d) 452 
(1961). 

§ 58-155.19. Injunctions. 
Cited in State v. Equity General Ins. 

Co., 255 N. C, 145, 120 S. E. (2d) 452 
(1961). 
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SUBCHAPTER III. FIRE INSURANCE. 

ARTICLE 18. 

General Regulations of Business. 

§ 58-164. Uniform Unauthorized Insurers Act. 
This section applies only to fire insur- 

ance. Safeway Trails, Inc. v. Stuyvesant 

Ins. Co., 211 F. Supp. 227 (1962). 
Subsection (e) (1) of this section is no 

longer in effect and has been superseded by 
§ 58-153.1. Safeway Trails, Inc. v. Stuy- 
vesant Ins. Co., 211 F. Supp. 227 (1962). 

ARTICLE 19. 

Fire Insurance Policies. 

§ 58-176. Fire insurance contract; standard policy provisions. 

I. GENERAL COWSIDERATION. 

When a loss occurs the rights of the 
parties to a fire insurance policy become 
fixed. Baysdon y. Nationwide Mut. Fire 
iisaCouse5 ON Carol ei SOnoceta (20)eagit 
(1963). 
The standard fire policy does not provide 

for automatic termination of the insurance 
upon default in the payment of premium 
installments. Baysdon y. Nationwide Mut. 
Hires Uns.es(CO.m 250 s\n C1 StaaTS0r O.m He 
(2d) 311 (1963). 

Right to Cancel Policy.— 
An insurance policy is a contract; a con- 

tract may be rescinded for fraud or mutual 

mistake, it may be terminated in accord- 
ance with the provisions thereof or by mu- 
tual consent, a meeting of the minds, but 

one of the parties may not terminate it 
without the assent of the other unless the 
contract so provides. Baysdon vy. Nation- 
wide Mut. Fire Ins. Co., 259 N. C. 181, 130 
Sa He (2d) rol1 (1963). 

Same—Provision for Notice.— 
To effect a cancellation by insurer, the 

five days’ notice provision must be strictly 
complied with. Baysdon vy. Nationwide 

Mut: Fireyins, Co,259 N. G: 181,130 S. EB. 

(2d) 311 (1963). 
Unless the requirement is waived by in- 

sured, an insurer must comply with the 
terms of the policy or statute that it give 
notice of its intention to cancel. Baysdon 
v. Nationwide Mut. Fire Ins. Co., 259 N. C. 
181, 130 S. E. (2d) 311 (1963). 

A provision in a policy that insurer must 
give notice to insured as a condition prece- 
dent to cancellation is for insured’s benefit 
and may be waived by him. Baysdon v. 
Nationwide Mut. Fire Ins. Co., 259 N. C. 
181, 130 S. E. (2d) 311 (1963). 
The burden is on insurer to show a 

waiver by the insured, and it must appear 

clearly that the insured expressly or im- 
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pliedly waived notice of cancellation if he 
is to be held bound by such waiver. Bays- 
don v. Nationwide Mut. Fire Ins. Co., 259 

Ne Coo isteds0 on Be (od yealie (1Ga Jy 
Same—Communication of Insured’s In- 

tent.—To effect a cancellation by insured 
there must be communicated to the insurer 

a definite and unconditional request there- 
for by insured or his authorized agent. 
Baysdon v. Nationwide Mut. Fire Ins. Co., 
259 N. C. 181, 130 S: E. (2d) 311 (41963). 

A mere intention to cancel, not com- 

municated to insurer, is not sufficient to 

effect a cancellation by the insured. Bays- 
don v. Nationwide Mut. Fire Ins. Co., 259 
IN TC SISTEe GIBTIY Se TST eyabY saa) (aleyas))). 
Same—Procuring Additional Insurance. 

—Procuring additional insurance without 
requesting the original insurer to cancel its 
policy does not terminate the policy. Bays- 
don vy. Nationwide Mut. Fire Ins. Co., 259 
Ne Ge181) 130,54 E. (2d) csikiaGi963)s 

Same—Substitution of One Policy for 
Another.—In order for cancellation to take 
place by the substitution of one policy for 

another it must be done by mutual consent 
or agreement. Baysdon v. Nationwide Mut. 
Hires Unsee CON 259) Nem Coma ints Omeceee Ey: 
(2d) 311 (1963). 
Mere procuring of substituted insurance 

with the intent to replace existing insur- 
ance and without the intent to thereby ac- 
quire additional insurance does not per se 
work a cancelling of the existing insurance. 
Baysdon y. Nationwide Mut. Fire Ins. Co., 
259 N. C. 181, 130 S. E. (2d) 311 (1963). 
Knowledge of Agent Imputed to Com- 

pany.—In the absence of fraud or collu- 
sion between the insured and the agent, 

the knowledge of the agent when acting 
within the .cope of the powers entrusted 
to him will be imputed to the company, 
though a direct stipulation to the contrary 
appears in the policy or the application for 
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same. Faircloth v. Ohio Farmers Ins. Co., 
253 N. C. 522, 117 S. E. (2d) 404 (1960). 

Standard or Union Mortgage Clause.— 
When the standard or union mortgage 
clause is attached to or inserted in a pol- 

icy insuring property against loss, it op- 
erates as a distinct and independent con- 
tract between the insurance company and 
the mortgagee, effecting a separate insur- 
ance of the mortgage interest. Shores v. 

Rabon, 251 N. C. 790, 112 Sipe (ed) 506 

(1960). 
Same—Effect of Foreclosure Deed to 

Mortgagee.—A deed to the mortgagee up- 

on foreclosure of the mortgage does not 
defeat the right of the mortgagee under 
a standard or union mortgage clause, de- 
spite the argument that the word “mort- 
gagee” in that clause discloses an inten- 
tion to benefit one in that capacity only, 
and the contention based on the provisions 
of that clause requiring the mortgagee to 

notify the insurer of any change of owner- 
ship which shall come to his knowledge. 
Shores v. Rabon, 251 N. C. 790, 112 S. E. 
(2d) 556 (1960). 

II. TITLE OR INTEREST OF 
INSURED. 

Evidence Sufficient to Support Finding 
of Insurable Interest—HEvidence that the 
owner of property advised insurer’s agent 

that he was giving the property in ques- 
tion to his son and to change the insurance 

so as to name his son the insured, that 
the owner thereafter died and the son re- 

mained in exclusive possession of the 
property and continued the insurance in 
force, was sufficient to support the con- 
clusion that the son had an insurable in- 
terest in the property so as to be entitled 
to recover on the policy. King v. National 
Union Fire Ins. Co., 258 N. C. 432, 128 S. 
E. (2d) 849 (1963). 

III. CERTAIN OTHER CONDITIONS. 

Additional Insurance.— 
Where insured obtains other insurance, 

contrary to the provisions of his policy, 
the insurer may avoid liability for breach 
of the provision prohibiting other insur- 
ance, since breach of the provision against 
additional insurance, both before and after 
the 1945 amendment to this section, does 
not merely limit the amount of insurer’s 
liability, but is a breach of condition de- 
feating recovery. Hiatt v. American Ins. 
Co., 250 N. C. 553, 109 S. EB. (2d) 185 
(1959). 
Same—Right to Have Other Coverage 

Determined and Maintained.—Provision of 
an insurance contract providing that the in- 

surer “shall not be liable for a greater por: 
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tion of any loss than the amount hereby 
insured shall bear to the whole insurance 
covering the property against the peril in- 
volved,” gives it the right to have deter- 
mined whether there was at. the time of 
the loss other coverage, what its liability 
is, and to insist that other coverage be not 
extinguished after the loss by acts of the 
insured which will cast the entire loss on 
it. Baysdon v. Nationwide Mut. Fire Ins. 
Co., 259 N. C. 181, 130 S. E. (2d) 311 
(1963). 
Limitation of Suit—Noncompliance Bars 

Action.—If, in an action upon a fire insur- 
ance policy, the judge sustained a demurrer 

to the complaint and a new complaint was 
filed more than twelve months “after the 
inception of the loss,’ nothing else appear- 
ing, the action would be barred for failure 
to comply with this section. Gaskins v. 
Hartford Fire Ins. Co., 260 N. C. 122, 131 
S. E. (2d) 872 (1963). 
Same—Waiver of Policy Provision.— 
Where plaintiff insured filed a complaint 

stating an enforceable cause of action with- 
in twelve months of the loss by fire, and 

after the expiration of the twelve-month 
period the parties consented that defend- 
ant’s démurrer should be sustained, and 
thereafter an amended complaint was filed 
in accordance with the consent order, de- 
fendant insurer was not permitted to assert 
the provision of the policy that action be 
instituted within twelve months after loss, 
since the provision was contractual and 
subject to waiver or estoppel. Gaskins vy. 
Hartford Fire Ins. Co., 260 N. C. 122, 181 
S. E. (2d) 872 (1963). 
Same—Not Construed, etc.— 
A provision in a standard fire insurance 

policy that action on it must be com- 
menced within twelve months after incep- 
tion of the loss is contractual. It is, 
therefore, subject to waiver or estoppel. 

Gaskins v. Hartford Fire Ins. Co., 260 N. 

C. 122, 181 S. E. (2d) 872 (1963). 
Standard Loss-Payable Clause—Effect of 

Issuance to Mortgagor.—A standard loss- 
payable clause in a policy of fire insurance 
issued to the mortgagor constitutes a sepa- 
rate contract insuring the mortgage in- 
terest, and loss paid by insurer thereunder 

must be applied to the reduction of the 
mortgage debt. Employers’ Fire Ins. Co 
v. British America Assurance Co., 259 N. 
C. 485, 131 S. E. (2d) 36 (1963). 

Same—Limitation on Mortgagee’s Inter- 
est.—The clause in the standard policy that 
provides the insured shall not collect “in 
any event for more than the interest of 
the insured,” limits a mortgagee’s interest 
to the debt due him. Employers’ Fire Ins. 
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Co. vy. British America Assurance Co., 259 in term or at any particular time or place. 
N. C. 485, 131 S. E. (2d) 36 (1963). In re Roberts Co., 258 N. C. 184, 128 S. E. 
Same—Proration of Loss between In- (2d) 137 (1962). 

surers.— Where property, destroyed by fire, The appointment of an umpire may be 
was insured by two policies, one issued challenged only by an action instituted for 
to the mortgagee under authority of the that purpose. In re Roberts Co., 258 N. C. 
mortgagor, the mortgagor being liable for 184, 128 S. E. (2d) 137 (1962). 
the premiums thereon; one issued to the The legal effect of the appointment of 
mortgagor; and both containing a standard an umpire and any acts done pursuant 
loss-payable clause, it was proper to pro- thereto may be challenged in any action m 
rate the loss between the insurers. Em- which they arise. In re Roberts Co., 258 
ployers’ Fire Ins. Co. v. British America N. C. 184, 128 S. E. (2d) 137 (1962). 
Assurance Co., 259 N. C. 485, 181 S. FE. Insurers Subrogated to Rights of In- 
(2d) 36 (1963). sured.— 

I it reat 1. E 

IV. LIABILITY OF INSURER IN n accord with original. See General Ins 

Co. of America v. Faulkner, 259 N. C. 317, 
CASE OF eee SUBROGA- 130 S. E. (2d) 645 (1963). 

Subrogation to Rights of Mortgagee.— 
The appointment of an umpire is made When a mortgagee purchases with his 

at the request of either the insurer or in- funds insurance solely for his protection, 
sured and no notice to the other is re- the insurer, upon payment of the mort- 

quired, no hearing is contemplated. In gagee’s loss as provided in the policy, is 
re Roberts Co., 258 N. C. 184, 128 S. E. subrogated to the rights of the mortgagee 
(2d) 137 (1962). against the mortgagor; but where, the 

It Is Not Judgment of Court.—The ap- insurance is procured by the mortgagee 
pointment of an umpire pursuant to the pursuant to the authorization and at the 
“appraisal” clause is not the judgment of expense of the mortgagor, no right of sub- 
a court, it is a mere ministerial act pur- rogation exists and the amount paid by the 
suant to contract, albeit authorized by stat- insurer must be applied to discharge or 
ute. In re Roberts Co., 258 N. C. 184, 128 reduce mortgagor’s obligation to mortga- 
Sib.(2d) 13% (1962). gee. Employers’ Fire Ins. Co. vy. British 

It Need Not Be Made at Any Particular America Assurance Co., 259 N. C. 485, 131 
Time or Place——There is no requirement  S. E. (2d) 36 (1963). 
that the appointment of an umpire be made 

§ 58-177. Standard policy; permissible variations. 
Applied in Faircloth vy. Ohio Farmers 

Insin.Co. 253 9Ne €i6522) 41.7084, Esn(2d) 
404 (1960). 

§ 58-177.1. Optional provisions as to loss or damage from nuclear 
reaction, nuclear radiation or radioactive contamination.—Insurers 
issuing the standard fire insurance policy pursuant to G. S. 58-176, or any per- 
missible variation thereof, and policies issued pursuant to G. S. 58-177 
and 58-126.1, are hereby authorized to affix thereto or include therein a 
written statement that the policy does not cover loss or damage caused by 
nuclear reaction or nuclear radiation or radioactive contamination, all whether 
directly or indirectly resulting from an insured peril under said policy; provided, 
however, that nothing herein contained shall be construed to prohibit the attach- 
ment to any such policy of an endorsement or endorsements specifically assuming 
coverage for loss or damage caused by nuclear reaction or nuclear radiation or 
radioactive contamination. (1963, c. 1148.) 

§ 58-180.1. Policy issued to husband or wife on joint property. 
Editor’s Note.—For article on tenancy the dwelling on the land so as to bring 

by the entirety in North Carolina, see 41 her within the purview of this section and, 
N. C. Law Rev. 67. therefore, she is not covered by the mort- 
Where husband and wife sell lands held gage clause in a policy of fire insurance 

by entireties and take a note secured by a on the premises in which she is not 
deed of trust in part payment of the pur- named. Shores v. Rabon, 251 N. C. 790, 
chase price, the wife’s interest in the note 112 S. E. (2d) 556 (1960). 
is personalty and she owns no interest in 
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ARTICLE 21. 

Insuring State Property. 

§ 58-189. State property fire insurance fund created.—Upon the ex- 
piration of all existing policies of fire insurance upon State owned buildings, fix- 
tures, furniture, and equipment, including all such property the title to which 
may be in any State department, institution, or agency, the State of North Caro- 
lina shall not reinsure any of such properties. 

There is hereby created a “State property fire insurance fund,” which shall 
be as a special fund in the State treasury, for the purpose of providing a reserve 
against loss from fire at State departments and institutions. The sinking fund 
commission shall invest all funds deposited in the “State property fire insurance 
fund” in the same type of securities in which State sinking funds may be invested 
and all earnings of the fund shall become a part of the fund and be held and 
invested as contributions are invested. The unexpended appropriations of State 
departments and institutions for fire insurance premiums for the fiscal year 1944- 
45 and the appropriations for fire insurance premiums made for the biennium 
1945-47 or that may thereafter be made for this purpose shall be transferred to 
the “State property fire insurance fund.” (1945, c. 1027, s. 1; 1963, c. 462.) 

Editor’s Note.— ment” near the middle of the first para- 
The 1963 amendment deleted the word graph. 

“therein” formerly appearing after “equip- 

SUBCHAPTER IV. LIFE INSURANCE. 

ARTICLE 22, 

General Regulations of Business. 

§ 58-197. Soliciting agent represents the company. 
When Knowledge of Agent Imputed to where they have been inserted by the 

Company.— agent through mistake, negligence, or 
In accord with original. See Faircloth v. 

Ohio Farmers Ins. Co., 253 N. C. 522, 117 
S. E. (2d) 404 (1960). 

Responsibility of Insured for False An- 
swers Inserted by Agent in Application.— 
The rule that the insured is not responsi- 
ble for false answers in the application 

fraud is not absolute, and applies only if 
the insured is justifiably ignorant of the 
untrue answers, has no actual or implied 
knowledge thereof, and has been guilty of 

no bad faith or fraud. Jones v. Home Se- 
curity Life Ins. Co., 254 N. C. 407, 119 

S. E. (2d) 215 (1961). 

§ 58-201.1. Standard Valuation Law. 
(b) The Commissioner shall annually value, or cause to be valued, the reserve 

liabilities (hereinafter called reserves) for all outstanding life insurance policies 
and annuity and pure endowment contracts of every life insurance company do- 
ing business in this State, except that in the case of an alien company, such valu- 
ation shall be limited to its United States business, and may certify the amount of 
such reserves, specifying the mortality table or tables, rate or rates of interest and 
methods (net level premium method or other) used in the calculation of such re- 
serves. Group methods and approximate averages for fractions of a year or 
otherwise may be used in calculating such reserves and the valuation made by 
the company may be accepted by the Commissioner upon such evidence of its 
correctness as the Commissioner may require. In lieu of the valuation of the 
reserves herein required of any foreign or alien company, he may accept any valu- 
ation made, or caused to be made, by the insurance supervisory official of any 
state or other jurisdiction when such valuation complies with the minimum stand- 
ard herein provided and if the official of such state or jurisdiction accepts as suffi- 
cient and valid for all legal purposes the certificate of valuation of the Commis- 
sioner when such certificate states the valuation to have been made in a specified 
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manner according to which the aggregate reserves would be at least as large as if 
they had been computed in the manner prescribed by the law of that state or 
jurisdiction, 

(c) The minimum standard for the valuation of all such policies and contracts 
issued prior to the operative date of § 58-201.2 shall be that provided by the 
laws in effect immediately prior to such date. The minimum standards for the 
valuation of all such policies and contracts issued on or after the operative date 
of § 58-201.2 shall be the Commissioner’s reserve valuation method defined in 
subsection (d), three and one-half per cent (314%) interest, and the following 
tables : 

(1) For all ordinary policies of life insurance issued on the standard basis, 
excluding any disability and accidental death benefits in such policies, 
the Commissioner’s 1941 Standard Ordinary Mortality Table for such 
policies issued prior to the operative date of subdivision (e) (2) of 
§ 58-201.2, and the Commissioner’s 1958 Standard Ordinary Mor- 
tality Table for such policies issued on or after such operative date; 
provided that for any category of such policies issued on female risks 
all modified net premiums and present values referred to in this sec- 
tion may be calculated according to an age not more than three years 
younger than the actual age of the insured. 

(2) For all industrial life insurance policies issued on the standard basis, ex- 
cluding any disability and accidental death benefits in such policies 
the 1941 Standard Industrial Mortality Table for such policies is- 
sued prior to the operative date of subdivision (e) (3) of § 58-201.2, 
and the Commissioner’s 1961 Standard Industrial Mortality Table for 
such policies issued on or after such operative date. 

(3) For individual annuity and pure endowment contracts, excluding any 
disability and accidental death benefits in such policies — the 1937 
Standard Annuity Mortality Table or, at the option of the company, 
the Annuity Mortality Table for 1949, Ultimate, or any modification 
of either of these tables approved by the Commissioner. 

(4) For group annuity and pure endowment contracts, excluding any disa- 
bility and accidental death benefits in such policies—the Group An- 
nuity Mortality Table for 1951, any modification of such table ap- 
proved by the Commissioner, or, at the option of the company, any 
of the tables or modifications of tables specified for individual annuity 
and pure endowment contracts. 

(5) For total and permanent disability benefits in or supplementary to ordi- 
nary policies or contracts—for policies or contracts issued on or after 
January 1, 1966, the tables of Period 2 disablement rates and the 1930 
to 1950 termination rates of the 1952 Disability Study of the So- 
ciety of Actuaries, with due regard to the type of benefit; for poli- 
cies or contracts issued on or after January 1, 1961 and prior to 
January 1, 1966, either such tables or, at the option of the company, 
the Class (3) Disability Table (1926); and for policies issued prior 
to January 1, 1961, the Class (3) Disability Table (1926). Any 
such table shall, for active lives, be combined with a mortality table 
permitted for calculating the reserves for life insurance policies. 

(6) For accidental death benefits in or supplementary to policies—for poli- 
cies issued on or after January 1, 1966, the 1959 Accidental Death 
Benefits Table; for policies issued on or after January 1, 1961 and 
prior to January 1, 1966, either such table or, at the option of the 
company, the Inter-Company Double Indemnity Mortality Table; 
and for policies issued prior to January 1, 1961, the Inter-Company 
Double Indemnity Mortality Table. Either table shall be combined 
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with a mortality table permitted for calculating the reserves for life 

insurance policies. 
(7) For group life insurance, life insurance issued on the substandard _ basis 

and other special benefits, such tables as may be approved by the 

Commissioner. 1s 
(d) Reserves according to the Commissioner’s reserve valuation method, for 

the life insurance and endowment benefits of policies providing for a uniform 

amount of insurance and requiring the payment of uniform premiums shall be 

the excess, if any, of the present value, at the date of valuation, of such future 

guaranteed benefits provided for by such policies, over the then present value of 

any future modified net premiums therefor. The modified net premiums for any 

such policy shall be such uniform percentage of the respective contract premiums 

for such benefits that the present value, at the date of issue of the policy, of all 

such modified net premiums shall be equal to the sum of the then present value of 

such benefits provided for by the policy and the excess of (1) over (2), as fol- 

lows: 

(1) A net level annual premium equal to the present value, at the date of 
issue, of such benefits provided for after the first policy year, divided 
by the present value, at the date of issue, of an annuity of one per 

annum payable on the first and each subsequent anniversary of such 
policy on which a premium falls due; provided, however, that such 
net level annual premium shall not exceed the net level annual pre- 
mium on the nineteen year premium whole life plan for insurance of 
the same amount at an age one year higher than the age at issue of 
such policy. 

(2) A net one year term premium for such benefits provided for in the first 
policy year. 

Reserves according to the Commissioner’s reserve valuation method for 
(1) Life insurance policies providing for a varying amount of insurance or 

requiring the payment of varying premiums, 
(2) Annuity and pure endowment contracts, 
(3) Disability and accidental death benefits in all policies and contracts, and 
(4) All other benefits, except life insurance and endowment benefits in life 

insurance policies, 
shall be calculated by a method consistent with the principles of this section, ex- 
cept that any extra premiums charged because of impairments or special hazards 
shall be disregarded in the determination of modified net premiums. 
1190 ice2onss, 1-9 1963, c,.791; ss:F 1342.) 

Editor’s Note.— 
The 1961 amendment inserted in sub- 

section (b) the exception clause following 
the words “business in this State” in line 
four. It also changed subsection (c) by 

renumbering former subdivision (6) as 

subdivision (7), striking out former sub- 

(d). 
The 1963 amendment changed subsec- 

tion (c) by adding that part of subdivi- 
sion (2) beginning with the words “for 
such policies’ and substituting “termina- 
tion” for “determination” in the first sen- 
tence of subdivision (5). 

divisions (3), (4) and (5) and inserting in 
lieu thereof present subdivisions (3) 

through (6). It further added the ex- 
ception clause at the end of subsection 

As only subsections (b), (c) and (d) 
were affected by the amendments the rest 
of the section is not set out. 

§ 58-201.2. Standard nonforfeiture provisions. 

(e) (1) Except as provided in the third paragraph of this subdivision, the ad- 
justed premiums for any policy shall be calculated on an annual basis 
and shall be such uniform percentage of the respective premiums 
specified in the policy for each policy year, excluding any extra pre- 
miums charged because of impairments or special hazards, that the 
present value, at the date of issue of the policy, of all such adjusted 
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premiums shall be equal to the sum of (i) the then present value of 
the future guaranteed benefits provided for by the policy; (ii) two 
per cent (2%) of the amount of insurance, if the insurance be uniform 
in amount, or of the equivalent uniform amount, as hereinafter de- 
fined, if the amount of insurance varies with duration of the policy; 
(iii) forty per cent (40%) of the adjusted premium for the first 
policy year; (iv) twenty-five per cent (25%) of either the adjusted 
premium for the first policy year or the adjusted premium for a whole 
life policy of the same uniform or equivalent uniform amount with 
uniform premiums for the whole of life issued at the same age for the 
same amount of insurance, whichever is less. Provided, however, 
that in applying the percentages specified in (iii) and (iv) above, no 
adjusted premium shall be deemed to exceed four per cent (4%) of 
the amount of insurance or uniform amount equivalent thereto, The 
date of issue of a policy for the purpose of this subsection shall be the 
date as of which the rated age of the insured is determined. 

In the case of a policy providing an amount of insurance varying 
with duration of the policy, the equivalent uniform amount thereof for 
the purpose of this section shall be deemed to be the uniform amount 
of insurance provided by an otherwise similar policy, containing the 
same endowment benefit or benefits, if any, issued at the same age 
and for the same term, the amount of which does not vary with dura- 
tion and the benefits under which have the same present value at the 
date of issue as the benefits under the policy, provided, however, that 
in the case of a policy providing a varying amount of insurance issued 
on the life of a child under age ten, the equivalent uniform amount 
may be computed as though the amount of insurance provided by the 
policy prior to the attainment of age ten were the amount provided by 
such policy at age ten. 

The adjusted premiums for any policy providing term insurance 
benefits by rider or supplemental policy provision shall be equal to 
(i) the adjusted premiums for an otherwise similar policy issued at 
the same age without such term insurance benefits, increased, during 
the period for which premiums for such term insurance benefits are 
payable, by (ii) the adjusted premiums for such term insurance, the 
foregoing items (i) and (ii) being calculated separately and as speci- 
fied in the first two paragraphs of this section except that, for the 
purposes of (ii), (iii) and (iv) of the first such paragraph, the 
amount of insurance or equivalent uniform amount of insurance used 
in the calculation of the adjusted premiums referred to in (ii) of this 
paragraph shall be equal to the excess of the corresponding amount 
determined for the entire policy over the amount used in the calcu- 
lation of the adjusted premiums in (i). 

Except as otherwise provided in subdivisions (2) and (3) of this 
subsection, all adjusted premiums and present values referred to in 
this section shall for all policies of ordinary insurance be calculated on 
the basis of the Commissioner’s 1941 Standard Ordinary Mortality 
Table, provided that for any category of ordinary insurance issued on 
female risks, adjusted premiums and present values may be calculated 
according to an age not more than three years younger than the actual 
age of the insured, and such calculations for all policies of industrial 
insurance shall be made on the basis of the 1941 Standard Industrial 
Mortality Table. All calculations shall be made on the basis of the 
rate of interest, not exceeding three and one-half per cent (314%) 
per annum, specified in the policy for calculating cash surrender 
values and paid-up nonforfeiture benefits. Provided, however, that 
in calculating the present value of any paid-up term insurance with 
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accompanying pure endowment, if any, offered as a nonforfeiture 

benefit, the rates of mortality assumed may not be more than one 

hundred and thirty per cent (130%) of the rates of mortality accord- 

ing to such applicable table. Provided, further, that for insurance 1s- 

sued on a substandard basis, the calculation of any such adjusted 

premiums and present values may be based on such other table of 

mortality as may be specified by the company and approved by the 

Commissioner. i 

(2) In the case of ordinary policies issued on or after the operative date 

of this subdivision (2) as defined herein, all adjusted premiums and 

present values referred to in this section shall be calculated on the 

basis of the Commissioner’s 1958 Standard Ordinary Mortality Table 

and the rate of interest, not exceeding three and one-half per cent 

(314%) per annum, specified in the policy for calculating cash sur- 

render values and paid-up nonforfeiture benefits, provided that for 

any category of ordinary insurance issued on female risks, adjusted 

premiums and present values may be calculated according to an age 

not more than three years younger than the actual age of the insured; 

provided, however, that in calculating the present value of any paid- 

up term insurance with accompanying pure endowment, if any, of- 
fered as a nonforfeiture benefit, the rates of mortality assumed may 
be not more than those shown in the Commissioner’s 1958 Extended 
Term Insurance Table. Provided, further, that for insurance issued 
on a substandard basis, the calculation of any such adjusted premiums 
and present values may be based on,such other table of mortality as 
may be specified by the company and approved by the Commissioner. 

After May 12, 1959, any company may file with the Commissioner 
a written notice of its election to comply with the provisions of this 
subdivision (2) after a specified date before January lst, 1966. After 
the filing of such notice, then upon such specified date (which shall 
be the operative date of this subdivision (2) for such company), this 
subdivision (2) shall become operative with respect to the ordinary 
policies thereafter issued by such company. If a company makes no 
such election, the operative date of this subdivision (2) for such com- 
pany shall be January 1, 1966. 

(3) In the case of industrial policies issued on or after the operative date of 
this subdivision (3) as defined herein, all adjusted premiums and 
present values referred to in this section shall be calculated on the 
basis of the Commissioner’s 1961 Standard Industrial Mortality Ta- 
ble and the rate of interest, not exceeding three and one-half per cent 
(314%) per annum, specified in the policy for calculating cash sur- 
render values and paid-up nonforfeiture benefits; provided, however, 
that in calculating the present value of any paid-up term insurance with 
accompanying pure endowment, if any, offered as a nonforfeiture bene- 
fit, the rates of mortality assumed may be not more than those shown 
in the Commissioner’s 1961 Industrial Extended Term Insurance Ta- 
ble. Provided, turther, that for insurance issued on a substandard basis, 
the calculation of any such adjusted premiums and present values may 
be based on such other table of mortality as may be specified by the 
company and approved by the Commissioner. 

After June 11, 1963, any company may file with the Commissioner 
a written notice of its election to comply with the provisions of this 
subdivision (3) after a specified date before January Ist, 1968. After 
the filing of such notice, then upon such specified date (which shall be 
the operative date of this subdivision (3) for such company ), this 
subdivision (3) shall become operative with respect to the industrial 

- policies thereafter issued by such company. If a company makes no 
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such election, the operative date of this subdivision (3) for such 
company shall be January 1, 1968. 

(f) Any cash surrender value and any paid-up nonforfeiture benefit, available 
under the policy in the event of default in a premium payment due at any time 
other than on the policy anniversary, shall be calculated with allowance for the 
lapse of time and the payment of fractional premiums beyond the last preceding 
policy anniversary. All values referred to in subsections (c), (d) and (e) 
may be calculated upon the assumption that any death benefit is payable at the 
end of the policy year of death. The net value of any paid-up additions, other 
than paid-up term additions, shall be not less than the dividends used to provide 
such additions. Notwithstanding the provisions of subsection (c), additional 
benefits payable (i) in the event of death or dismemberment by accident or ac- 
cidental means, (ii) in the event of total and permanent disability, (iii) as re- 
versionary annuity or deferred reversionary annuity benefits, (iv) as term insur- 
ance benefits provided by a rider or supplemental policy provision to which, if 
issued as a separate policy, this section would not apply, (v) as term insurance 
on the life of a child or on the lives of children provided in a policy on the life 
of a parent of the child, if such term insurance expires before the child’s age is 
twenty-six, is uniform in amount after the child’s age is one, and has not become 
paid up by reason of the death of a parent of the child, and (vi) as other policy 
benefits additional to life insurance and endowment benefits, and premiums for all 
such additional benefits, shall be disregarded in ascertaining cash surrender values 
and nonforfeiture benefits required by this section, and no such additional benefits 
shall be required to be included in any paid-up nonforfeiture benefits. 

(1961, c. 255, ss. 4-7; 1963, c. 791, ss. 3, 4.) 
Editor’s Note.— immediately preceding the words “term 
The 1961 amendment changed subdivi- insurance benefits.” It also relettered for- 

sion (1) of subsection (e) by adding the 
exception clause at the beginning of the 
first paragraph and making other changes 
therein. It substituted “uniform amount” 
for “level amount” in lines two and three 
of the second paragraph, substituted ‘date 
of issue” for “inception of the insurance” 
in line eight and added the proviso there- 

to. It also inserted the third paragraph of 
subdivision (1). The amendment changed 
subsection (f) by deleting the word ‘“de- 
creasing” formerly appearire in item (iv) 

mer item (v) as item (vi) and inserted 
new item (v). 

The 1963 amendment changed subsec- 
tion (e) by inserting near the beginning 
of the last paragraph of subdivision (1) the 
reference to subdivision (3), joining the 
first and second sentences of the last para- 
graph of subdivision (1) and adding sub- 

division (3). 
As only subsections (e) and (f) were 

changed by the amendments the rest of the 
section is not set out. 

ARTICLE 24. 

Mutual Burial Associations. 

§ 58-224. Mutual burial associations placed under supervision of 
Burial Association Commissioner, 

Editor’s Note.— 

The words 

missioner” in line four of this section in 

“Bureau Association Com- 
the Replacement Volume should read 
“Burial Association Commissioner.” 

SUBCHAPTER V. AUTOMOBILE LIABILITY INSURANCE. 

ARTICLE 25. 

Regulation of Automobile Liability Insurance Rates. 

§ 58-248.2. Insurance policy must conform to rates, etc., filed by 
rating bureau; when higher rate allowed.-—No insurer, officer, agent or 
representative thereof shall knowingly issue or deliver or knowingly permit the 
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issuance or delivery of any policy of insurance in this State which does not 
conform to the rates, rating plans, classifications, schedules, rules and standards 
made and filed by the rating bureau. A rate in excess of that promulgated by 
the rating bureau may be charged on any specific risk provided such higher rate 
is charged with the knowledge and written consent of both the insured and the 
Commissioner. (1945, c. 381, s. 2; 1961, c. 1006, s. 1.) 

Editor’s Note.—The 1961 amendment, section relating to deviation from promul- 
effective Sept. 1, 1961, deleted the former gated rates. 
second, third and fourth sentences of this 

§ 58-248.8. Rates to distinguish between safe and nonsafe driv- 
ers.—The Commissioner of Insurance, in the manner prescribed by article 25 
of subchapter V of chapter 58 of the General Statutes, is directed to establish 
a Safe Driver Reward Plan which adequately and factually distinguishes be- 
tween classes of drivers having safe-driving records and those having a record 
of chargeable accidents, convictions of major traffic violations. 

No points shall be assigned, except as hereinafter designated, by any insurer 
with respect to any insured person pursuant to said plan unless the insured shall 
have been convicted of one or more of the following charges or traffic violations: 
(AMMAUPHTCE 4. x sn xs fesow tas Np oll caetibech tral ateeee not more than 8 points 
bpcatranved slichway RACing. 1 dasate hintaan eat . not more than 8 points 
ish wa ya Racing’ /.ditorchonn'hneam gus dled kup tis eres not more than 6 points 
Dake Liriving, Bean r<+cc sds Qeik aiite ekolae take a not more than 6 points 
Pitan Uns BOdivalaiiby, se is akties aoraic sac Ghee not more than 6 points 
‘ransporting Whiskey for Sale g4,.5.u5..tls% vg hae not more than 6 points 
Driving After License Suspended or Revoked ........ not more than 6 points 
Hit and Run, Property Damage Only .............. not more than 3 points 
Reeciless hLirivitie wap th des fk okesse aie v8 cae not more than 3 points 
Rassing i Stopped ochool : Busihiesicont see ska oreo not more than 3 points 
Speeding in Excess of 75 mph ............. bir eee . not more than 3 points 
Rllcealeeraestip yes wee Pet BO ota he 3 oD Ub erg ante . not more than 1 point 
Two Convictions of Speeding in Excess of 55 mph ..., not more than 1 point 
Two Convictions of Following Too Close ............ not more than 1 point 
Two Convictions of Driving on Wrong Side of Road ,, not more than 1 point 

Provided further that not more than 1 point shall be assigned by an insurer for 
an accident caused by the insured, while the insured’s vehicle is in motion. (1957, 
c. 1393, s. 11; 1961, c. 1006, s. 2; 1963, c. 1144.) 

Editor’s Note.—The 1961 amendment, 1963, deleted the words “and/or a series 
effective Sept. 1, 1961, rewrote this sec- of minor traffic violations” at the end of 
tion. the first paragraph and added that part of 

The 1963 amendment, effective Sept. 1, the section following the first paragraph. 

SUBCHAPTER VI. ACCIDENT AND HEALTH INSURANCE. 

ARTICLE 26, 

Nature of Policies. 

§ 58-250.1. Right to return policy and have premium refunded.— 
Every individual or family hospitalization policy, certificate, contract or plan 
issued for delivery in the State of North Carolina on and after July 1, 1961, 
must have printed thereon or attached thereto a notice stating substantially : 
“YOUR POLICY MAY NOT BE IN FORCE WHEN YOU HAVE A 
CLAIM! PLEASE READ! Your policy was issued based on the information 
entered in your application, a copy of which is attached to the policy. If, to the 
best of your knowledge and belief, there is any misstatement in your application 
or if any information concerning the medical history of any insured person has 
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been omitted, you should advise the Company immediately regarding the in- 

correct or omitted information; otherwise, your policy may not be a valid con- 

tract. RIGHT TO RETURN POLICY WITHIN 10 DAYS. If for any rea- 

son you are not satisfied with your policy, you may return it to the Company 

within ten (10) days of the date you received it and the premium you paid 

will be promptly refunded.” If a policyholder or certificate holder or purchaser 

of a contract or plan returns same pursuant to such notice, coverage under 

such policy, certificate, contract or plan shall become void immediately upon the 

mailing or delivery of the contract, certificate, policy or plan to the insurance 

company at its home or branch office or to the agent through whom it was pur- 

chased. Coverage shall exist under such policy, certificate, contract or plan with- 

in said ten-day period until said mailing or delivery of the contract. (1955, c. 

850, s. 10; 1961, c. 962.) 

Editor’s Note.— 1961, rewrote all of this section except the 

The 1961 amendment, effective July 1, last two sentences. 

§ 58-251.1. Accident and health policy provisions.—(a) Required 

Provisions.—Except as provided in subsection (c) of this section each such pol- 

icy delivered or issued for delivery to any person in this State shall contain the 

provisions specified in this subsection in the words in which the same appear in 

this section; provided, however, that the insurer may, at its option, substitute for 

one or more of such provisions corresponding provisions of different wording 

approved by the Commissioner which are in each instance not less favorable in 

any respect to the insured or the beneficiary. Such provisions shall be preceded 

individually by the caption appearing in this subsection or, at the option of the 

insurer, by such appropriate individual or group captions or subcaptions as the 

Commissioner may approve. 
(1) A provision as follows: 

ENTIRE CONTRACT; CHANGES: This policy, including the 

endorsements and the attached papers, if any, constitutes the entire 

contract of insurance. No change in this policy shall be valid until ap- 

proved by an executive officer of the insurer and unless such approval 

be endorsed hereon or attached hereto, No agent has authority to 

change this policy or waive any of its provisions. 
(2) A provision as follows: 

TIME LIMIT ON CERTAIN DEFENSES: 
a. After two years from the date of issue or reinstatement of this 

policy no misstatements except fraudulent misstatements made 
by the applicant in the application for such policy shall be used 

to void the policy or to deny a claim for loss incurred or dis- 
ability (as defined in the policy) commencing after the expira- 
tion of such two-year period. 

The foregoing policy provisions may be used in its entirety 
only in major or catastrophe hospitalization policies and major 
medical policies each affording benefits of five thousand dol- 
lars ($5,000.00) or more for any one sickness or injury. Dis- 
ability income policies affording benefits of one hundred 
dollars ($100.00) or more per month for not less than 12 
months and franchise policies. Other policies to which this 
section applies must delete the words “except fraudulent mis- 
statements”. 

(The foregoing policy provision shall not be so construed 
as to affect any legal requirement for avoidance of a policy or 
denial of a claim during such initial two-year period, nor to 
limit the application of § 58-251.1 (b), (1), (2), (3), (4) and 
(5) in the event of misstatement with respect to age or occu- 
pation or other insurance.) 
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(A policy which the insured has the right to continue in 
force subject to its terms by the timely payment of premium: 

1. Until at least age 50 or, 
2. In the case of a policy issued after age 44, for at least five 

years from its date of issue, may contain in lieu of the 
foregoing the following provisions (from which the 
clause in parentheses may be omitted at the insurer’s 
option) under the caption “INCONTESTABLE”. 

After this policy has been in force for a period of two years 
during the lifetime of the insured (excluding any period during 
which the insured is disabled), it shall become incontestable as 
to the statements contained in the application. ) 

b. No claim for loss incurred or disability (as defined in the policy) 
commencing after two years from the date of issue of this pol- 
icy shall be reduced or denied on the ground that a disease or 
physical condition not excluded from coverage by name or spe- 
cific description effective on the date of loss had existed prior 
to the effective date of coverage of this policy. 

(3) A provision as follows: 
GRACE PERIOD: A grace period of aan (insert a num- ber not less than “7” for weekly premium policies, “10” for monthly premium policies and “31” for all other policies) days will be granted for the payment of each premium falling due after the first premium, during which grace period the policy shall continue in force. (A policy which contains a cancellation provision may add, at the end of the above provision, subject to the right of the insurer to cancel in accordance with the cancellation provision hereof. 
A policy in which the insurer reserves the right to refuse any re- newal shall have, at the beginning of the above provision, Unless not less than five days: prior to the premium due date the insurer has delivered to the insured or has mailed to his last address as shown by the record of the insurer written notice of its intention not to renew this policy beyond the period for which the premium has been accepted. ) 

(4) A provision as follows: 
REINSTATEMENT: If any renewal premium be not paid within the time granted the insured for payment, a subsequent acceptance of premium by the insurer or by any agent duly authorized by the insurer to accept such premium, without requiring in connection therewith an application for reinstatement, shall reinstate the policy; provided, how- ever, that if the insurer or such agent requires an application for 

dered, the policy will be reinstated upon approval of such application by the insurer, or, lacking such approval, upon the forty-fifth day following the date of such conditional receipt unless the insurer has Previously notified the insured in writing of its disapproval of such application. The reinstated policy shall cover only loss resulting from such accidental] injury as may be sustained after the date of re- instatement and loss due to such sickness as may begin more than ten days after such date. In all other respects the insured and insurer shall have the same rights thereunder as they had under the policy immediately before the due date of the defaulted prenaium, subject to any provisions endorsed hereon or attached hereto in connection with the reinstatement. Any premium accepted in connection with a re- instatement shall be applied to a period for which premium has not been previously paid, but not to any period more than sixty days prior to the date of reinstatement. 
of 
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(The last sentence of the above provision may be omitted from any 
policy which the insured has the right to continue in force subject to 
its terms by the timely payment of premiums: 

a. Until at least age 50 or, 
b. In the case of a policy issued after age 44, for at least five years 

from its date of issue.) 
(5) A provision as follows: 

NOTICE OF CLAIM: Written notice of claim must be given to the 
insurer within twenty days after the occurrence or commencement of 
any loss covered by the policy, or as soon thereafter as is reasonably 
possible. Notice given by or on behalf of the insured or the beneficiary 
to-theansurer ait) oe eee er « take (insert the location of such office as 
the insurer may designate for the purpose), or to any authorized agent 
of the insurer, with information sufficient to identify the insured, shall 
be deemed notice to the insurer. 

(In a policy providing a loss-of-time benefit which may be payable 
for at least two years, an insurer may at its option insert the following 
between the first and second sentences of the above provision: 

Subject to the qualifications set forth below, if the insured suffers 

loss of time on account of disability for which indemnity may be pay- 
able for at least two years, he shall, at least once in every six months 
after having given notice of claim, give to the insurer notice of con- 
tinuance of said disability, except in the event of legal incapacity. The 
period of six months following any filing of proof by the insured or 
any payment by the insurer on account of such claim or any denial 
of liability in whole or in part by the insurer shall be excluded in ap- 
plying this provision, Delay in the giving of such notice shall not 
impair the insured’s right to any indemnity which would otherwise 
have accrued during the period of six months preceding the date on 
which such notice is actually given.) 

(6) A provision as follows: 
CLAIM FORMS: The insurer, upon receipt of a notice of claim, 

will furnish to the claimant such forms as are usually furnished by it 
for filing proofs of loss. If such forms are not furnished within fifteen 
days after the giving of such notice the claimant shall be deemed to 
have complied with the requirements of this policy as to proof of loss 
upon submitting, within the time fixed in the policy for filing proofs 
of loss, written proof covering the occurrence, the character and the 
extent of the loss for which claim is made. 

(7) A provision as follows: 
PROOFS OF LOSS: Written proof of loss must be furnished to 

the insurer at its said office in case of claim for loss for which this pol- 
icy provides any periodic payment contingent upon continuing loss 
within ninety days after the termination of the period for which the 
insurer is liable and in case of claim for any other loss within ninety 
days after the date of such loss. Failure to furnish such proof within 
the time required shall not invalidate nor reduce any claim if it was not 
reasonably possible to give proof within such time, provided such 
proof is furnished as soon as reasonably possible and in no event, ex- 
cept in the absence of legal capacity, later than one year from the time 
proof is otherwise required. 

(8) A provision as follows: 
TIME OF PAYMENT OF CLAIMS: Indemnities payable under 

this policy for any loss other than loss for which this policy provides 
any period payment will be paid immediately upon receipt of due 
written proof of such loss. Subject to due written proof of loss, all 
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accrued indemnities for loss for which this policy provides periodic 
payment will beipaid Ii ei.t. aici tin wield (insert period for payment 
which must not be less frequently than monthly ) and any balance 
remaining unpaid upon the termination of liability will be paid im- 
mediately upon receipt of due written proof. 

(9) A provision as follows: 
PAYMENT OF CLAIMS: Indemnity for loss of life will be pay- 

able in accordance with the beneficiary designation and the provisions 
respecting such payment which may be prescribed herein and effective 
at the time of payment. If no such designation or provision is then ef- 
fective, such indemnity shall be payable to the estate of the insured. 
Any other accrued indemnities unpaid at the insured’s death may, at 
the option of the insurer, be paid either to such beneficiary or to such 
estate. All other indemnities will be payable to the insured. 

(The following provisions, or either of them, may be included with 
the foregoing provision at the option of the insurer: 

If any indemnity of this policy shall be payable to the estate of the 
insured, or to an insured or beneficiary who is a minor or otherwise 
not competent to give a valid release, the insurer may pay such in- 
demnity, up to an amount not exceeding $............ (insert an 
amount which shall not exceed $1000), to any relative by blood or 
connection by marriage of the insured or beneficiary who is deemed 
by the insurer to be equitably entitled thereto. Any payment made 
by the insurer in good faith pursuant to this provision shall fully dis- 
charge the insurer to the extent of such payment. 

Subject to any written direction of the insured in the application or 
otherwise all or a portion of any indemnities provided by this policy 
on account of hospital, nursing, medical, or surgical services, may at 
the insurer’s option and unless the insured requests otherwise in 
writing not later than the time of filing proofs of such loss, be paid 
directly to the hospital or person rendering such services; but it is not 
required that the service be rendered by a particular hospital or per- 
son. ) 

(10) A provision as follows: 
PHYSICAL EXAMINATIONS AND AUTOPSY: The insurer at its own expense shall have the right and opportunity to examine the person of the insured when and as often as it may reasonably re- quire during the pendency of a claim hereunder and to make an au- topsy in case of death where it is not forbidden by law. (11) A provision as follows: 
LEGAL ACTIONS: No action at law or in equity shall be brought to recover on this policy prior to the expiration of sixty days after written proof of loss has been furnished in accordance with the re- quirements of this policy. No such action shall be brought after the expiration of three years after the time written proof of loss is re- quired to be furnished. 

(12) A provision as follows: 
_ CHANGE OF BENEFICIARY: Unless the insured makes an irrevocable designation of beneficiary, the right to change of bene- ficiary is reserved to the insured and the consent of the beneficiary or beneficiaries shall not be requisite to surrender or assignment of this policy or to any change of beneficiary or beneficiaries, or to any other changes in this policy. 

(The first clause of this provision, relating to the irrevocable desig- nation of beneficiary, may be omitted at the insurer’s option. ) (1961, c. 432.) 
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Editor’s Note.— graph of “a” and adding the second par- 
The 1961 amendment, effective July 1, agraph. As only subsection (a) was 

1961, changed subdivision (2) of subsec- changed the rest of the section is not set 
tion (a) by inserting the words “or rein- out. 
statement” in line one of the first para- 

§ 58-254.3. Blanket accident and health insurance defined. — (a) 
Any policy or contract of insurance against death or injury resulting from acci- 
dent or from accidental means which insures a group of persons conforming to 
the requirements of one of the following subdivisions (1) to (7), inclusive, 
shall be deemed a blanket accident policy. Any policy or contract which insures 
a group of persons conforming to the requirements of one of the following sub- 
divisions (3), (5), (6) or (7) against total or partial disability, excluding such 
disability from accident or from accidental means, shall be deemed a blanket 
health insurance policy. Any policy or contract of insurance which combines the 
coverage of blanket accident insurance and of blanket health insurance on such 
a group of persons shall be deemed a blanket accident and health insurance 
policy : 

(1) Under a policy or contract issued to any railroad, steamship, motorbus 
or airplane carrier of passengers, which shall be deemed the policy- 
holder, a group defined as all persons who may become such passen- 
gers may be insured against death or bodily injury either while, or 
as a result of, being such passengers. 

(2) Under a policy or contract issued to an employer, or the trustee of a 
fund established by the employer, who shall be deemed the policy- 
holder, covering any group of employees defined by reference to ex- 
ceptional hazards incident to such employment, insuring such em- 
ployee against death or bodily injury resulting while, or from, be- 
ing exposed to such exceptional hazard. 

(3) Under a policy or contract issued to a college, school or other institu- 
tion of learning or to the head or principal thereof, who or which 
shall be deemed the policyholder. 

(4) Under a policy or contract issued in the name of any volunteer fire de- 
partment, which shall be deemed the policyholder, covering all of 
the members of such department. 

(5) Under a policy or contract issued to and in the name of an incorporated 
or unincorporated association of persons having a common interest 
or calling, which association shall be deemed the policyholder, hav- 
ing not less than twenty-five members, and formed for purposes 
other than obtaining insurance, covering all of the members of such 
association. 

(6) Under a policy or contract issued to the head of a family, who shall be 
deemed the policyholder, whereunder the benefits thereof shall pro- 
vide for the payment by the insurer of amounts for expenses in- 
curred by the policyholder on account of hospitalization or medical 
or surgical aid for himself, his spouse, his child or children, or other 
persons chiefly dependent on him for support and maintenance. 

(7) Under a policy or contract issued in the name of any municipal or 
county recreation commission or department which shall be deemed 
the policyholder. 

(b) All benefits under any blanket accident, blanket health or blanket acci- 
dent and health insurance policy shall be payable to the person insured, or to 
his designated beneficiary or beneficiaries, or to his estate, except that if the 
person insured be a minor, such benefits may be made payable to his parent, 
guardian, or other person actually supporting him, or to a person or persons 
chiefly dependent upon him for support and maintenance. 

(c) Nothing contained in this section shall be deemed to affect the legal lia- 
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bility of policyholders for the death of or injury to, any such member of such 
group. (1945;'c: 385 + 1947; €9721-, 1953; ¢} 1095, 5. S20hOeterce Gua) 

Editor’s Note.— and “(6) or (7)” for “or (6)” in the intro- 
The 1961 amendment changed subsec-  ductory paragraph. It also added subdivi- 

tion (a) by substituting “(7)” for “(6)” sion (7) at the end of the subsection. 

§ 58-254.6. Definition of franchise accident and health insurance. 
—Accident and health insurance on a franchise plan is hereby declared to be 
that form of accident and health insurance issued to five or more employees of 
any corporation, copartnership or individual employer or any governmental cor- 
poration, agency or department thereof, or ten or more members of any trade or 
professional association or of a labor union or of any other association where 
such association or union has a constitution or bylaws and is formed in good 
faith for purposes other than that of obtaining insurance, where such persons, 
with or without their dependents, are issued the same form of an individual 
policy varying only as to amounts and kinds of coverage applied for by such 
persons, under an arrangement whereby the premiums on such policies may be 
paid to the insurer periodically by the employer, with or without payroll de- 
ductions, or by the association for its members, or by some designated person 
acting on behalf of such employer or association. ‘The provisions of this section 
shall not be construed so as to repeal §§ 58-254.3 and 58-254.4 or any parts 
thereof. (1947, c. 721; 1961, c. 646.) 

Editor’s Note.— two years” formerly appearing after “other 
The 1961 amendment deleted the words association” in line five. 

“having had an active existence for at least 

§ 58-254.8. Credit accident and health insurance. — Credit accident 
and health insurance is declared to be insurance against death or personal in- 
jury by accident or by any specified kind or kinds of accident, and insurance 
against sickness, ailment, or bodily injury of a debtor who may be indebted to 
any person, firm, or corporation extending credit to such debtor. The amount of 
credit accident and health insurance written shall not exceed the installment pay- ment. (1953, c. 1096, s. 2; 1961, c. 1071.) 

Editor’s Note.—The 1961 amendment, 
effective Sept. 1, 1961, added the second 
sentence. 

ARTICLE 26A, 

Joint Action to Insure Elderly. 

§ 58-254.10. Definitions.—Wherever used in this article, the following terms shall have the respective meanings hereinafter set forth ot indicated, un- less the context otherwise requires: 
(1) “Association” means a voluntary unincorporated association formed for the sole purpose of enabling joint and cooperative action to provide accident and health insurance in accordance with this article in this 

or any other State having legislation enabling the issuance of insur- 
ance of the type provided in this article. 

(2) “Insurer” means any insurance company which is authorized under this chapter to transact accident and health insurance business in this 
State. (1963, c. 1125.) 

Editor’s Note.—In the 1963 act inserting 
this article, the sections were numbered 
58-255.1 to 58-255.6. 

§ 58-254.11. Joint action to insure persons 65 years of age and over and their spouses permitted; associations of insurers; individual and group policies.— Notwithstanding any other provisions of this chapter or any other law which may be inconsistent herewith, any insurer may join with one or 
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more other insurers to plan, develop, underwrite, offer, sell and provide to or 
for any resident person of this State, or of another state if permitted by the laws 
of such other state, who is 65 years of age or over and to the spouse of such per- 
son, insurance against financial loss from accident or sickness, or both. Such 
insurance may be offered, issued and administered through an association of two 
or more insurers which association is formed for the purpose of offering, selling, 
issuing and administering such insurance, and may be in the form of a policy insur- 
ing a resident who is 65 years of age or older, and the spouse of such resident, 
if any, or in the form of a group policy insuring residents 65 years of age or older 
and the spouses of such residents, or in both forms. On such insurance each in- 
surer shall be severally liable for a percentage of the risks determined under 
the articles of association of the association. The insurer members of such as- 
sociation may agree with respect to premium rates, policy provisions, commis- 
sion rates and other matters within the scope of this article. Notwithstanding the 
provisions of G. S. 58-44, any policy providing such insurance may be executed 
on behalf of the insurers or the association, as the case may be, by a duly author- 
ized person and need not be countersigned by a resident agent. (1963, c. 1125.) 

§ 58-254.12. Regional plans authorized. — If “over 65” accident and 
health insurance plans exist or hereafter come into existence in other states pur- 
suant to legislative authority similar to that herein given, North Carolina insurers 
may jointly participate with insurers of such other states in forming a regional 
plan to carry out the purposes of this article. Any association formed for the 
operation of a regional plan shall be exempt from the provisions of G. S. 58-36 
and may engage in business in North Carolina through its insurer members only, 
without being separately licensed. (1963, c. 1125.) 

§ 58-254.13. Forms and rate manuals subject to § 58-249; disap- 
proval of rates.—The forms of the policies, applications, certificates or other 
evidence of insurance coverage and the rate manual showing rates, rules and 
classification of risks applicable thereto shall be subject to the applicable provi- 
sions of G. S. 58-249. The Commissioner may disapprove the premium rates for 
such insurance, or any class thereof, if he finds that such rates are by reasonable 
assumptions excessive in relation to the benefits provided. In determining whether 
such rates by reasonable assumptions are excessive in relation to the benefits pro- 
vided, the Commissioner shall give due consideration to past and prospective 
claim experience on such insurance, or other comparable insurance, within and out- 
side this State, and to fluctuations in such claim experience, to a reasonable risk 
charge, to contribution to surplus and contingency funds, to past and prospective 
expenses, both within and outside this State, and to all other relevant factors 
within and outside this State, including any differing operating methods of the 
insurers joining in the issue of such insurance. In the event of any such disap- 
proval, the decision of the Commissioner shall be subject to review under G. S. 
58-9.3. In exercising the powers conferred by this section, the Commissioner shall 
not be bound by any other requirements of this chapter with respect to standard 
provisions required to be included in the forms of the policies, applications, certifi- 
cates or other evidence of insurance coverage filed with the Commissioner. (1963, 
oe 11252) 

§ 58-254.14. Organization of associations of insurers; powers; an- 
nual statements; mutual insurers may participate.—An association formed 
for the purposes of this article shall adopt articles of association for the or- 
ganization, administration and regulation of its affairs, which articles of associa- 
tion and any amendments thereto shall be filed within thirty (30) days of adop- 
tion of same with the Commissioner of Insurance. Such association may establish 
requirements for membership of insurers, hold title to property, incur expenses 
for advertising, soliciting and administering such insurance, including payment of 
salary or compensation to persons employed by it, enter into contracts, limit the 
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liability of and among its members, and shall be subject to the provisions of G. 
8. 1-69.1. 

Such association shall file annually with the Commissioner of Insurance, on 
such date and in such form as the Commissioner may prescribe, a statement with 
respect to its operations. ‘ pis y 

For the purpose of implementing joint action of insurers in furnishing acci- 
dent and health insurance coverage to persons 65 years of age and older and their 
spouses, in accordance with the intent of this article as expressed herein, insurers 
operating on a mutual plan, or on any other membership basis, may participate 
in such a plan, and the persons insured through the plan shall not be entitled to 
membership in any such insurer nor shall they be entitled to any dividend rights, 
voting rights, or any other rights peculiar to mutual insurance policyholders and 
participants in membership insurance plans. (1963, c. 1125.) 

§ 58-254.15. No additional licensing required.—Accident and health 
insurance authorized by this article and offered by or through an association formed 
for the purpose of this article may be solicited and offered directly by such as- 
sociation, any insurer member of such association, and by or through any per- 
son authorized by the North Carolina Insurance Department to sell accident 
and health insurance in this State, without any additional license being required. 
C1965 pica 125s) 

ARTICLE 27, 

General Regulations. 

§ 58-257. Application.—(a) On and after January 1, 1956, each individ- 
ual or family accident, health, hospitalization policy, certificate or service plan of 
hospitalization and medical and/or dental service corporations shall be issued 
only on application in writing signed by the insured or the head of the house- 
hold or guardian, Each application shall also contain the certificate of the agent 
that he has truly and accurately recorded on the application the information 
supplied by the insured. Every policy subject to the provisions of this section 
shall contain as a part of such policy the original or a reproduction of the ap- 
plication required by this section. This section shall not apply to travel or dread 
disease policies or to policies issued pursuant to a group insurance conversion 
privilege. If any such policy delivered or issued for delivery to any person in 
this State shall be reinstated or renewed, and the insured or the beneficiary or 
assignee of such policy shall make written request to the insurer for a copy of 
the application, if any, for such reinstatement or renewal, the insurer shall with- 
in fifteen days after the receipt of such request at its home office or any branch 
office of the insurer, deliver or mail to the person making such request, a copy 
of such application. If such copy shall not be so delivered or mailed, the in- 
surer shall be precluded from introducing such application as evidence in any 
action or proceeding based upon or involving such policy or its reinstatement 
or renewal. 

(1961, c. 1149.) 
Editor’s Note.— section to dental service corporations. 
The 1961 amendment changed subsec- Only subsection (a) is set out. 

tion (a) to extend the application of this 

ARTICLE 27A. 

Health Insurance Advisory Board. 
§ 58-262.1. Creation of Board. — There is hereby created the North 

Carolina Health Insurance Advisory Board. (19615, ¢.1044 4.6 4ada) 
_ § 58-262.2. Membership of Board; appointment; terms; Commis- 

sioner of Insurance ex officio member.—The membership of said Board 
shall consist of nine members to be appointed as follows: 
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(1) Five members of the Board shall be appointed from the public at large 
by the Governor of North Carolina, and four members of the Board 
shall be appointed from the insurance industry by the Governor of 
North Carolina upon the recommendation of the Commissioner of 
Insurance of North Carolina. All of the members of the Board so 
eats shall be citizens and residents of the State of North Caro- 
ina. 

(2) The term of office of the members of said Board shall be two years, 
or until their successors are appointed. All original appointments to 
said Board shall be made on or before September 15, 1961, at which 
time the original term shall begin. 

(3) The Commissioner of Insurance of the State of North Carolina shall 
be an ex officio member of said Board. (1961, c. 1044, s. 2.) 

§ 58-262.3. Organization and other meetings; election of officers; 
adoption of rules; expenses and per diem paid from Department of In- 
surance appropriations.—(a) The Commissioner of Insurance shall call the 
initial meeting of the Board on or before October 1, 1961, for the purpose of 
organization of the Board. The Board at its initial meeting shall elect from its 
membership a chairman and such other officers as it may deem necessary. 

(b) The Board shall adopt such rules as it may deem necessary for the dis- 
charge of its duties, not inconsistent with law. 

(c) The Board may meet at such times and places as the Board may deter- 
mine ; provided, that the Board shall meet at least quarterly during each calendar 
year. 

(d) The expenses and per diem of the Board shall be paid from the appro- 
priation made to the North Carolina Department of Insurance and where funds 
are insufficient for this purpose, the Commissioner of Insurance shall request 
additional appropriations for this purpose from the Contingency and Emergency 
Fund. (1961, c. 1044, s. 3.) 

§ 58-262.4. Review of analysis of complaints; calling company be- 
fore Board to examine its operation and procedure; reprimanding, plac- 
ing on probation or suspending license; study of health insurance in- 
dustry and making recommendations.—The Board shall review an analysis of 
complaints prepared by the Department of Insurance relating to the health in- 
surance industry at least quarterly during each calendar year. 

The Board may call upon any company selling health insurance in the State 
of North Carolina to appear before the Board when in the opinion of the Board 
and the Commissioner of Insurance such company is not operating in the public 
interest, to the end that the Board and the Commissioner may examine their 
operations and procedures. 

If in the opinion of the Board and the Commissioner of Insurance, any com- 
pany is not operating in the public interest such company may be reprimanded, 
or placed on probation, or have its license suspended. 

The Board shall also make such study of the health insurance industry as it 
deems necessary to insure better service to the public, and may recommend to 
the industry such procedures and changes resulting from each study, and the 
Board may recommend to the Governor of North Carolina for transmission to 
the General Assembly any legislation that the Board shall deem necessary. (1961, 
c. 1044, s. 4.) 

§ 58-262.5. Immunity of Board and Commissioner of Insurance 
from civil suit or criminal prosecution.—The Board and the Commissioner 
of Insurance shall be immune from civil suit or criminal prosecution as a result 
of any findings, recommendations or action taken while performing their du- 
ties under this article; provided, that any order or decision made by the Board 

and the Commissioner of Insurance shall be subject to the provisions of § 58- 
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9.3 of the General Statutes of North Carolina, and the Board shall be subject 

to said article wherever said section shall refer to the Commissioner of Insur- 

ance as fully as if the said Board were referred to in said statute. (1961, c. 
1044, s. 5.) 

§ 58-262.6. Board may subpoena persons and records, admin- 
ister oaths and take testimony.—The Board shall have the power to sub- 
poena persons and records necessary to carry out its duties, and shall have the 
ower to administer oaths and take testimony in the performance of its duties. 

(1961, c. 1044, s. 6.) 
§ 58-262.7. Per diem and travel allowances of members. — The 

members of the Board shall receive as compensation the same per diem allow- 
ance given to members of other State commissions and boards while in the 
actual performance of their duties, and shall receive travel allowance upon the 
same basis as that given to employees of the State of North Carolina when 
travelling in the performance of their official duties. (1961, c. 1044, s. 7.) 

Chapter 59. 

Partnership. 

ARTICLE (1. 

Uniform Limited Partnership Act. 

§ 59-2. Formation. 
Partnership General unless Section Com- 

plied with— Where in an action to recover 

a partnership debt the evidence failed to 
show either actual or substantial com- 
pliance by defendants with the provisions 
of this section, pertaining to formation of 
a limited partnership which would relieve 

them of liability as general partners in the 
partnership in question, the trial court was 
correct in giving the jury peremptory in- 
structions in favor of the plaintiff on the 

issues of general partnership. Atlanta 
Stove Works, Inc. v. Keel, 255 N. C. 421, 
121 S. E. (2d) 607 (1961). 

§ 59-17. Liability of limited partner to partnership. 
Editor’s Note—The words “waiver of 

compromise” in line two of subsection (c) 
of this section in the Recompiled Volume 
should read “waiver or compromise.” 

ARTICLE 2. 

Uniform Partnership Act. 

Part 2. Nature of a Partnership. 

§ 59-36. Partnership defined. 
A partnership is a contractual relation 

and may be informally created, and its ex- 
istence may be proved by acts and declara- 

tions of the parties. Whiteside v. Rooks, 
197 F. Supp. 313 (1961). 

Part 5. Property Rights of a Partner. 

erty. 

The assignment by one partner of all his 
rights in the partnership to a stranger does 
not affect the rights of the other partner 
who is not a party to such assignment, and 

such assignment cannot transfer title to 

§ 59-55. Nature of a partner’s right in specific partnership prop- 

partnership property. Smithfield Oil Co., 
Inc. v. Furlonge, 257 N. C, 388, 126 S. E. 
(2d) 167 (1962). 
Applied in Prentzas y. Prentzas, 260 N. 

C. 101, 113 S. E. (2d) 678 (1963). 
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Chapter 60. 

Railroads and Other Carriers. 

Sec. Sec. 
60-1 to 60-81. [Repealed.] 60-88 to 60-146. [Repealed.] 
60-82 to 60-87. [Transferred.] 

S$ 60-1 to 60-81: Repealed by Session Laws 1963, c. 1165, s. 1, effective 
January 1, 1964. 

Editor’s Note. — Session Laws 1963, c. and recodified them as a new chapter 62 
1165, amended, revised and rewrote chap- and a new chapter 74A. 

ters 56, 60 and 62 of the General Statutes 

60-82 to 60-87: Transferred to $$ 74A-1 to 74A-6 by Session Laws 
1963, c. 1165, s. 2, effective January 1, 1964. 

8§ 60-88 to 60-146: Repealed by Session Laws 1963, c. 1165, s. 1, effec- 
tive January 1, 1964. 

Chapter 62. 

Public Utilities. 

Article 1. SEC: 

General bProuisions. attorneys assigned to Utilities 

Sec. Commission; to represent public; 
62-1, Short title, employment of additional attor- 
62-2. Declaration of policy. neys, expert witnesses, office and 

ee ee One. 62-21 LR 
62-4. Applicability of chapter. Ree as pa 
62-8 to ae [Omitted.] , 62-22. Utilities Commission and _ State 

p ¥ Board of Assessment to coordi- 
Article 2. nate facilities for rate making and 

Organization of Utilities Commission. PxaHion: DEtpoce= 
: 62-23. Commission as an administrative 

62-10. Number, appointment and terms of board or agency. 

commissioners; chairman; vacan- 69.94 to 692-29. [Omitted.] 

cies; compensation; practice of 
law prohibited. Article 3. 

62-11. Oath of office. Fowers and Duties ot Utilitits Commission. 
62-12. Organization of Commission; adop- 

tion of rules and _ regulations 
therefor. 

62-13. Chairman to administer and execute 
interr.al rules and regulations, and 

62-30. General powers of Co~imission. 
62-31. Power to make and enforce rules 

and regulations for public utilities. 
62-32. Supervisory pewers; rates and serv- 

direct staff. eet 

62-14. Economic and statistical studies. 62-33. Commission to keep informed as to 
62-15. Authority of Commission to employ utilities. ; 

technically qualified personnel. 62-34. To investigate companies under its 

62-16. Special investigators; clerical as- control; visitation and inspection. 
sistence. 62-35. System of accounts. 

62-17. Annual reports; monthly or quar- 62-36. Reports by utilities; cancelling 
terly release; publication of pro- certificates for failure to file. 

cedural orders and decisions. 62-37. Investigations. 
62-18. Records of receipts and disburse- 62-38. Power to regulate public utilities 

ments; payment into treasury. in municipalities, 
62-19. Public record of proceedings; chief 62-39. To cegulate crossings of telephone, 

clerk; seal. telegraph, electric power lines and 
62-20. Assistant attorney general and staff pipelines and rights of way of 
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Sec. 
railroads and other utilities by un- 
other utility. 

62-40. To hear and determine controver- 

sies submitted. 
62-41. To investigate accidents involving 

utilities; to promote general 
safety program. 

62-42. Compelling efficient service, exten- 

sions of services and facilities, ~d- 
ditions and improvements. 

62-43. Fixing standards, classifications, 

etc.; testing service. 

62-44. Commission m.ay require contin- 

uous telephone lines. 
62-45. Determination of costs and value of 

utility property. 

62-46. Water gauging stations. 
62-47. Reports from municipalities operat- 

ing own utilities. 

62-48. Appearance before courts and agen- 
cies. 

62-49. Publication of utilities laws. 
62-50 to 62-59. [Omitted.] 

Article 4. 

Procedure Before the Commission. 

62-60. Commission acting in judicial ca- 
pacity; administering oaths and 
hearing evidence; decisions; quo- 
rum. 

62-61. Witnesses; production of papers; 
contempt. 

62-62. Issuance and service of subpoenas. 
62-63. Service of process and notices. 
62-64. Bonds. 

62-65. Rules of evidence; judicial notice. 
62-66. Depositions. 
62-67. Examination before hearing. 
62-68. Use of affidavits. 

62-69. Stipulations and agreements; pre- 
hearing conference. 

62-70. Ex parte communications. 

62-71. Hearings to be public: record of 
proceedings. 

62-72. Commission may make rules of 
practice and procedure. 

62-73. Complaints against public utilities. 
62-74. Complaints by public utilities. 
62-75. Burden of proof. 
62-76. Hearings by Commission, hearing 

division of Commission. commis- 
sioner, or examiner. 

62-77. Recommended decision of hearing 
division, commissioner or exami- 
ner. 

62-78. Proposed findings, briefs, excep- 
tions, orders expediting cases, 
and other procedure. 

62-79. Final orders and decisions; find- 
ings; service; compliance, 

Sec. 
62-80. 

62-81. 

Powers of Commission to rescind, 
alter or amend prior order or de- 
cision. 

Special procedure in hearing and 
deciding rate cases. 

62-82 to 62-89. [Omitted.] 

Article 5. 

Review and Enforcement of Orders. 

62-90. 

62-91 

62-92. 

62-93. 

62-94. 

62-95. 

62.96. 

62-97. 

62-98. 

62-99 

62-100 

62-110. 

62-111. 

62-112. 

62-113. 

62-114. 

62-115. 

62-116. 

62-117. 

62-118. 

62-119 

62-130. 

62-131. 

62-132. 

62-133. 

62-134. 

62-135. 
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Right of appeal; filing of excep- 
tions. 

Appeal docketed; priority of trial. 
Parties on appeal. 
No evidence admitted on appeal; re- 
mission for further evidence. 

Record on appeal; extent of review. 
Relief pending review >n appeal. 
Appeal to Supreme Court. 

Judgment on appeal enforced by 
mandamus 

Peremptory mandamus to enforce 
order, when no appeal. 

Rate increases appealed direct from 
Commission to Supreme Court. 

to 62-109. [Omitted.] 

Article 6. 

The Utility Franchise. 

Certicate of convenience and ne- 
cessity. 

Transfers of franchises; mergers, 
consolidations and combinations 
of public utilities. 

Effective date, suspension or revo- 
cation of franchises. 

Terms and conditions of franchises. 
Contract carriers; issuance of per- 

mits; terms and conditions. 

Issuance of partnership franchises. 
Issuance of temporary authority. 

Same or similar names prohibited. 
Abandonment and reduction of 

service. 

to 62-129. [Omitted.] 

Article 7, 

Rates of Public Utilities, 

Commission to make rates for pub- 
lic utilities. 

Rates must be just and reasonable: 
service efficient. 

Rates established under this chapter 
deemed just and reasonable; rem- 
edy for collection of unjust or 
unreasonable rates. 

How rates fixed. 
Change of rates: notices; suspen- 

sion and investigation. 
Temporary rates under bond, 



Sec. 
62-136. 

62-137. 

62-138. 

62-139. 

62-140. 

62-141. 

62-142. 

62-143. 

62-144. 

62-145. 

62-146. 

62-147. 

62-148. 

62-149. 

62-150. 

62-151. 

62-152. 

62-153. 

62-154. 

62-155 

62-160. 

62-161. 

62-162. 

62-163. 

62-164. 

62-165. 

62-166. 

62-167. 

62-168. 

62-169. 

62-170. 
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Investigation of existing rates; 
changing unreasonable rates; cer- 

tain refunds to be distributed to 

customers. 

Scope of rate case. 
Utilities to file rates, service regu- 

lations and service contracts with 

Commission; publication. 
Rates varying from schedule pro- 

hibited; refunding overcharge; 

penalty. 
Discrimination prohibited. 
Long and short hauls. 
Contracts as to rates. 
Schedule of rates to be evidence. 
Free transportation. 
Rates between points connected by 
more than one route. 

Rates and service of motor com- 
mon Carriers. 

Rates of motor contract carriers. 
Rates on leased or controlled utility. 

Unused tickets to be redeemed. 
Ticket may be refused intoxicated 

person; penalty for prohibited en- 
tiv. 

Passenger refusing to pay fare or 
violating rules may be ejected. 

Carriers to establish joint rates. 
Contracts of public utilities with 

certain companies and for serv- 

ices. 
Surplus power rates, 
to 62-159. [Omitted.] 

Article 8. 

Securities Regulation. 

Permission to pledge assets. 
Assumption of certain liabilities and 

obligations to be «approved by 
Commission; refinancing of public 
utility securities. 

Commission may approve in whole 
or in part or refuse approval. 

Contents of application for permis- 
sion. 

Applications to receive immediate 

attention; continuances. 
Notifying Commission as to dis- 
position of securities. 

No guarantee on part of State. 
Article not applicable to note is- 

sues and renewals; notice to Com- 

mission. 
Not applicable to debentures 

court receivers. 

Periodical or special reports. 
Failure to obtain approval not to 

invalidate securities or obliga- 
tions; noncompliance with article, 
etc. 

of 

Sec. 
62-171. 

62-172 

Commission may act jointly with 
agency of another state where 

public utility operates. 
to 62-179. [Omitted.] 

Article 9. 

Acquisition and Condemnation of Property. 

62-180. 

62-181. 

62-182. 

62-183. 

62-184. 

62-185. 

62-186. 

62-187. 

62-188. 

62-189. 

62-190. 

62-191. 

62-192. 

62-193 

62-200. 

62-201. 

62-202. 

62-203. 

62-204. 

62-205. 

62-206. 

62-207. 
62-208. 

62-209. 
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Use of iailroads and public high- 

ways. 
Electric and hydroelectric power 
companies may appropriate high- 

ways; conditions. 
Acquisition of right of way by con- 

tract. 

Grant of eminent domain; exception 
as to mills and water powers. 

Dwelling house of owner, etc., may 

be taken under certain cases. 
Condemnation on petition; parties’ 

interests only taken; no survey 

required. 
Copy of petition to be served. 
Proceedings as under eminent do- 

main. 
Commissioners to inspect premises. 
Powers granted corporations under 
chapter exercisable by persons, 
firms or copartnerships. 

Right of eminent domain conferred 

upon pipeline companies; other 

rights. 

Flume companies exercising right 
of eminent domain become com- 

mon carriers. 

Map required for railroad condem- 

nation. 

to 62-199. [Omitted.] 

Article 10. 

Transportation in General. 

Duty to transport freight within a 
reasonable time. 

Freight charges to be at legal rates; 
penalty for failure to deliver to 
consignee on tender of same. 

Baggage and freight to be carefully 
handled. 

Claims for loss or damage to goods; 
filing and adjustment. 

Notice of claims, statute of limita- 
tions for loss, damage or injury 
to property. 

Joinder of causes of action. 

Carrier’s right against prior carrier. 
Regulation of demurrage. 
Common carriers to settle promptly 

for cash-on-delivery shipments; 
penalty. 

Sale of unclaimed baggage or 
freight; netice; sale of rejected 
property; escheat. 



Sec. 
62-210. 

62-211. 

62-212 

62-220. 

62-221. 

62-222. 

62-223. 

62-224. 

62-225. 

62-226. 

62-227. 

62-228. 

62-229. 

62-230. 

62-231. 

62-232. 

62-233. 

62-234. 

62-235. 

62-236. 
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Discrimination between connecting 

lines. 
Regulating shipment of flammable 

substances. 
to 62-219. [Omitted.] 

Article 11. 

Railroads. 

Powers of railroad corporations. 
Engaging :n unauthorized business. 

Agreements for through freight and 

travel. 

Intersection with highways. 
Obstructing highways; defective 
crossings; notice; failure to repair 
after notice misdemeanor. 

Joint construction of railroads hav- 
ing same location. 

Cattle guards and private crossings; 

failure to erect and maintain mis- 
demeanor. 

Change of route of railroad. 

Obtaining temporary track across 
railroad. 

Shelter at division points required; 
failure to provide a misdemeanor. 

Maximum working hours and con- 

tinuous service of employees; pen- 
alty; Commission to enforce. 

Union depots required under cer- 
tain conditions. 

Construction of sidetracks. 

Operation according to public 
schedule; certain trains and con- 
nections may be required. 

Commission may authorize opera- 
tion of fast mail trains: discon- 
tinuance of passenger service. 

Commission to inspect railroads as 
to equipment and facilities, and to 
require repair. 

To require installation and mainte- 
nance of block system and safety 
devices; automatic signals at rail- 
road intersections. 

. To regulate crossings and to abolish 
grade crossings. 

. To require extension or contraction 
of railroad switching limits, 

. To fix rate of speed through munic- 
ipalities; procedure. 

. Injury to passenger while in prohib- 
ited place. 

. Negligence presumed from killing 
livestock. 

. Liability of railroads for injuries to 
employees; fellow-servant rule; 
defective machinery; contributory 
negligence; assumption of risk; 
contracts void. 

Sec. 
62-243. Violation of rules causing injury; 

damages. 

62-244, Certain employees to wear badges. 

62-245. Duty to receive and forward freight 
tendered; penalty; regulations; 
charges. 

6?-246. Partial charges for partial deliver- 
ies. 

62-247. Commission to establish and regu- 
late stations for freight and pas- 
sengers; abandonment of station 
or dimunition of accommodations. 

62-248 to 62-258. [Omitted.] 

Article 12. 

Motor Carriers. 

62-259. Additional declaration of policy for 
motor carriers. 

62-260. Exemptions from regulations. 
62-261. Additional powers and duties of 

Commission applicable to motor 
vehicles. 

62-262. Applications and hearings. 

62-263. Application for broker’s license. 
62-264. Dual operations. 
62-265. Emergency operating authority. 
62-266. Interstate carriers. 

62-267. Deviation from regular route opera- 
tions. 

62-268. Security for protection of public. 
62-269. Accounts, records and reports. 
62-270. Orders, notices, and service of 

process. 
62-271. Collection of rates and charges of 

motor carriers of property. 
62-272. Allowance to shippers for trans- 

portation services. 
62-273. Embezzlement of C. O. D. ship- 

ments. 

62-274. Evidence; joinder of surety. 
62-275. Depots and stations. 
62-276. Construction of article. 
62-277. Commission investigators and in- 

spectors given enforcement au- 
thority. 

62-278. Revocation of license plates by 
Utilities Commission. 

62-279. Injunction for unlawful operations. 
62-280 to 62-289. [Omitted.] 

Article 18. 

Reorganization of Public Utilities. 
62-290. 

62-291 

62-292 

62-293 

62-294 
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. 

Corporations whose property and 
franchises sold under order of 
court or execution. 

New owners to meet and organize; 
special rule for railroads. 

Certificate to be filed with Secretary 
of State. 

Effect on liens and other rights. 
to 62-299. [Omitted.] 
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Article 14, Sec. 
Fees and Charges. 62-315. yee to make report; obstructing 

Bo. Commission — ; ‘ 

62-300. Particular fees and charges fixed; 62-316. Disclosure of in pee Py Cols 
ployee of Commission unlawful. 

payment. : 3 ees FE 
Bee Gierce: had-echareesaisupplemicn tai mmocn Cues Remedies for injuries cumulative. 

; : a & UPP * 62-318. Allowing or accepting rebates a disposition. De rap ot 5 

mee OSE NENG RTGS 62-319. Beating way on train a _ misde- 

Article 15. meanor; venue. 
: . 62-320. Failure to place name on produce 

| Penalties and Actions. a misdemeanee. 

62-310. Public utility violating any provi- 62-321. Penalty for nondelivery of intra- 
sion of chapter, rules or orders; state telegraph message. 
penalty. 62-322. Unauthorized manufacture or sale 

62-311. Wilful acts of employees deemed of switch-lock keys a _ misde- 
those of public utility. meanor. 

62-312. Actions to recover penalties. 62-323. Wilful injury to property of public 
62-313. Refusal to permit Commission to utility a misdemeanor. 

inspect records made misde- 62-324. Disclosure of information as to 
meanor. shipments unlawful. 

62-314. Violating rules, with injury to 62-325. Unlawful motor carrier operations. 
others. 

ARTICLEN I: 

General Provisions. 

62-1. Short title.—This chapter shall be known and may be cited as the 
Public Utilities Act. (1963, c. 1165, s. 1.) 

Editor’s Note. — Session Laws 1963, c. 
1165, amends, revises and rewrites chapters 

56, 60 and 62 of the General Statutes and 
recodifies them as a new chapter 62 and 
a new chapter 74A. New 8§ 62-10, 62-14, 
62-15, 62-20, 62-21, 62-49 and 62-135 be- 

came effective July 1, 1963. The remainder 
of this chapter is effective January 1, 1964. 

Cases construing provisions of former 

chapter 62 have been placed in the annota- 
tions under appropriate sections of the new 
chapters. 

For case law survey on public utilities, 
see 41 N. C. Law Rev. 498. 

§ 62-2. Declaration of policy.—Upon investigation, it has been determined 
that the rates, services and operations of public utilities, as defined herein, are 
affected with the public interest and it is hereby declared to be the policy of the 
State of North Carolina to provide fair regulation of public utilities in the interest 
of the public, to promote the inherent advantage of regulated public utilities, to 
promote adequate, economical and efficient utility services to all of the citizens 
and residents of the State, to provide just and reasonable rates and charges for 
public utility services without unjust discrimination, undue preferences or ad- 
vantages, or unfair or destructive competitive practices, to encourage and promote 
harmony between public utilities and their users, to foster a State-wide planning 
and coordinating program to promote continued growth of economical public 
utility services, to cooperate with other states and with the federal government 
in promoting and coordinating interstate and intrastate public utility services, and 
to these ends, to vest authority in the Utilities Commission to regulate public utili- 
ties generally and their rates, services and operations, in the manner and in ac- 
cordance with the policies set forth in this chapter. (1963, c. 1165, s. 1.) 

§ 62-3. Definitions.—As used in this chapter, unless the context otherwise 
requires, the term: 

(1) “Broker,” with regard to motor carriers of passengers, means any per- 
son not included in the term “motor carrier” and not a bona fide em- 
ployee or agent of any such carrier, who or which as principal or 
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agent engages in the business of selling or offering for sale any trans- 
portation of passengers by motor carrier, or negotiates for or holds 
himself, or itself, out by solicitation, advertisements, or otherwise, as 
one who sells, provides, furnishes, contracts, or arranges for such 
transportation for compensation, either directly or indirectly. bas 

(2) “Certificate” means a certificate of public convenience and necessity is- 
sued by the Commission pursuant to the provisions of this chapter to 
a public utility. 

(3) “Certified mail” means such mail only when a return receipt is requested. 
(4) “Charter party,” with regard to motor carriers, means a group of per- 

sons who, pursuant to a common purpose and under a single contract, 
and at a fixed charge for the vehicle in accordance with the carrier’s 
tariff, lawfully on file with the Commission, have acquired the ex- 
clusive use of a passenger-carrying motor vehicle to travel together 
as a group from a point of origin to a specified destination or for a par- 
ticular itinerary, either agreed upon in advance or modified by the 
chartering group after having left the place of origin. 

(5) “Commission” means the North Carolina Utilities Commission. 
(6) “Common carrier” means any person which holds itself out to the gen- 

eral public to engage in transportation of persons or property for 
compensation, including transportation by train, bus, truck, boat or 
other conveyance, except as exempted in § 62-260. 

(7) “Common carrier by motor vehicle’ means any person which holds it- 
self out to the general public to engage in the transportation by motor 
vehicle in intrastate commerce of persons or property or any class or 
classes thereof for compensation, whether over regular or irregular 
routes, except as exempted in § 62-260. 

(8) “Contract carrier by motor vehicle” means any person which, under 
individual contracts or agreements, engages in the transportation, other 
than transportation referred to in paragraph (7) of this section, by 
motor vehicle of persons or property in intrastate commerce for compen- 
sation, except as exempted in § 62-260. 

(9) “Contract carrier” means any person which under individual contracts 
or agreements engages in the transportation of persons or property 
for compensation, except as exempted in § 62-260, 

(10) “Foreign commerce” means commerce between any place in the United 
States and any place in a foreign country, or between places in the 
United States through any foreign country. 

(11) “Franchise” means the grant of authority by the Commission to any 
person to engage in business as a public utility or contract carrier, 
whether or not exclusive or shared with others or restricted as to terms and conditions and whether described by area or territory or not, and includes certificates and permits, and all other forms of 1j- censes or orders and decisions granting such authority. 

(12) “Highway” means any road or street in this State used by the public or dedicated or appropriated to public use. 
(13) “Industrial plant” means any plant, mill, or factory engaged in the 

business of manufacturing. 
(14) “Interstate commerce” means commerce between any place in a state and any place in another state or between places in the same state 

through another state. 
(15) “Intrastate commerce” means commerce between points and over a route or within a territory wholly within this State, which commerce is not a part of a prior or subsequent movement to or from points outside of this State in interstate or foreign commerce, and includes all transportation within this State for compensation in interstate or 
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(16) 

(17) 

(18) 

(19) 

(20) 

(21) 

(22) 

(23) 

1963 CUMULATIVE SUPPLEMENT § 62-3 

foreign commerce which has been exempted by Congress from federal 
regulation. 
“Intrastate operations” means the transportation of persons or prop- 
erty for compensation in intrastate commerce, 
“Motor carrier’ means both a common carrier by motor vehicle and 
a contract carrier by motor vehicle. 
“Motor vehicle’ means any vehicle, machine, tractor, semi-trailer, or 
any combination thereof, which is propelled or drawn by mechanical 
power and used upon the highways within the State. 
“Municipality” means any incorporated community, whether designated 
in its charter as a city, town, or village. 
“Permit” means a permit issued by the Commission pursuant to the 
provisions of this chapter to a contract carrier by motor vehicle. 

“Person” means a corporation, individual, copartnership, company, as- 

sociation, or any combination of individuals or organizations doing 

business as a unit, and includes any trustee, receiver, assignee, lessee, 

or personal representative thereof. 
“Private carrier” means any person not included in the definitions of 
common carrier or contract carrier, which transports in intrastate com- 

merce in its own vehicle or vehicles property of which such person 

is the owner, lessee, or bailee, when such transportation is for the 

purpose of sale, lease, rent, or bailment, or when such transportation 
is purely an incidental adjunct to some other established private 
business owned and operated by such person other than the transporta- 

tion of property for compensation. 
a. “Public utility’ means a person, whether organized under the 

laws of this State or under the laws of any other state or 
country, now or hereafter owning or operating in this State 
equipment or facilities for : 

1. Producing, generating, transmitting, delivering or furnish- 
ing electricity, piped gas, steam or any other like agency 
for the production of light, heat or power to or for the 
public for compensation ; 

2. Diverting, developing, pumping, impounding, distributing 
or furnishing water to or for the public for compensa- 
tion, or operating a public sewerage system for compen- 
sation; provided, however, that the term “public utility” 
shall not include any person or company whose sole 
operation consists of selling water to less than twenty- 
five (25) residential customers ; 

3. Transporting persons or property by street, suburban or 
interurban bus or railways for the public for compensa- 
tion ; 

4, Transporting persons or property by railways or motor 
vehicles, or any other form of transportation or express 
service for the public for compensation, except motor 
carriers exempted in G. S. 62-260, and except carriers 
by air; 

5. Transporting or conveying gas, crude oil or other fluid 
substance by pipeline for the public for compensation ; 

6. Conveying or transmitting messages or communications by 
telephone or telegraph, or any other means of trans- 
mission, where such service is offered to the public for 
compensation. 

b. The term “public utility” shall for rate making purposes include 
any person producing, generating or furnishing any of the fore- 
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(24) 

(25) 

(26) 

(27) 

(28) 

(29) 

Comparison of Definitions 
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going services to another person for distribution to or for the 
public for compensation. 

c. The term “public utility’ shall include all persons affiliated 
through stock ownership with a public utility doing business 
in this State as parent corporation or subsidiary corporation 
as defined in G. S. 55-2 to such an extent that the Commis- 
sion shall find that such affiliation has an effect on the rates 
or service of such public utility. 

d. The term “public utility’, except as otherwise expressly pro- 
vided in this chapter, shall not include a municipality, electric 
or telephone membership corporation or any person not other- 
wise a public utility, who furnishes such service or commodity 
only to himself, his employees or tenants when such service or 
commodity is not resold to or used by others. If any person 
conducting a public utility shall also conduct any enterprise 
not a public utility, such enterprise is not subject to the 
provisions of this chapter. 

“Rate” means every compensation, charge, fare, tariff, schedule, toll, 
rental and classification, or any of them, demanded, observed, charged 
or collected by any public utility, for any service product or com- 
modity offered by it to the public, and any rules, regulations, prac- 
tices or contracts affecting any such compensation, charge, fare, tariff, 
schedule, toll, rental or classification. 
“Route” means the course or way which is traveled; the road or 
highway over which motor vehicles operate. 
“Securities” means stock, stock certificates, bonds, notes, debentures, 
or other evidences of ownership or of indebtedness, and any assump- 
tion or guaranty thereof. 
“Service” means any service furnished by a public utility, including any 
commodity furnished as a part of such service and any ancillary service 
or facility used in connection with such service. 
The word “State” means the State of North Carolina; “state” means 
any state. 
“Town” means any unincorporated community or collection of people 
having a geographical name by which it may be generally known and 
is so generally designated. (1913, c. 127, s. 7» CoS., 6A 26h ees 
Ce iess tc 030/..s,, 1? 1937, e108 .¢, 2; 1941, cc. 59, 97; 1947, 
c. 1008, s. 3; 1949, c. 1132, s. 4; 1953, c. 1140, s. 1; 1957, c) PlS2aeeno 
19759207 639,,s8,,.12,.13 - 1963,.c..1165, s, 15) 

in Federal tion would completely nullify the grand- 
Motor Carrier Act and Bus Act of 1949,.— 
See State v. Fleming, 235 N. C. 660, 71 S. 
E. (2d) 41 (1952). 

Provision Not Retroactive.—The defini- 
tion of “contract carrier” in the Bus Act of 
1949 was definitive or regulatory and in- 
tended to be applied prospectively with 
respect to applications for permits as con- 
tract carriers under the general provisions 
of the Bus Act, and had no bearing on or 
relation to the grandfather rights confirmed 
in the act. To make these definitive and 
regulatory provisions retroactive so as to 
place a limitation on the rights of a carrier 
under the grandfather clause contained in 
the act, would be in contravention of his 
constitutional rights and contrary to due 
process of law. Moreover, such a construc- 

father clause and make it feckless. State v. 
Fleming, 235 N. C. 660, 71 S. E. (2d) 41 
(1952). 
The definition of “contract carrier” in- 

cludes charter service. State v. Fleming, 
235 N. C, 660, 71 S. E. (2d) 41 (1952). 
Lessor of Vehicles Held Not Contract 

Carrier. — Where the owner of trucks 
leased them to another corporation under 
an agreement requiring lessor to carry 
insurance and maintain the vehicles and 
giving lessee control over the operation 
of the trucks with right to use same ex- 
clusively for the transportation and de- 
livery of lessee’s goods, the lessor was not 
a contract carrier within the meaning of 
the statute as it stood in 1949, since the 
lessor merely leased its vehicles and was 
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not a carrier of any kind, and lessee was 
solely a private carrier, and therefore lessor 
was not liable for additional assessment at 

the ‘for hire” rates under the statute. 

Equipment Finance Corp. v. Schedt, 249 N. 
C. 334, 106 S. E. (2d) 555 (1959). 

Service.—As io “service” rendered in 
contemplation >»f former statute, see State 

v. Andrews, 191 N. C. 545, 132 S. E. 568 
(1926). 
Where parties constructed water mains 

1963 CUMULATIVE SUPPLEMENT § 62-10 

erties, permitting others to tap into the 
mains, and the municipality installed 
meters and furnished water to the others 
directly, parties were not public utilities 
within the Public Utilities Act of 1933 so 
as to give the Utilities Commission juris- 
diction. State v. New Hope Road Water 
Co:, 248 N.C. 27, 102 S: B.*(2d) 377 (1958). 

Applied in City Coach Co. v. Gastonia 
Aransits COm2cie Newen Sole 42m Sae tae (ed) 
398 (1947). 

from end of municipal lines to their prop- 

§ 62-4. Applicability of chapter.—This chapter shall not terminate the 
pre-existing Commission or appointments thereto, or any certificates, permits, 
orders, rules or regulations issued by it or any other action taken by it, unless 
and until revoked by it, nor affect in any manner the existing franchises, terri- 
tories, tariffs, rates, contracts, service regulations and other obligations and 
rights of public utilities, unless and until altered or modified by or in accordance 
with the provisions of this chapter. (1963, c. 1165, s. 1.) 

§§ 62-5 to 62-9: Omitted. 

ARTICLE 2. 

Organization of Utilities Commission. 

§ 62-10. Number, appointment and terms of commissioners; chair- 
man; vacancies; compensation; practice of law prohibited.—The North 
Carolina Utilities Commission shall consist of five commissioners who shall be 
appointed by the Governor. The terms of the commissioners now serving shall 
expire at the conclusion of the term for which they were appointed. The appoint- 
ments to fill the term expiring on July 1, 1963, and the two terms expiring 
July 1, 1965, shall be for eight (8) years, and the appointments to fill the two 
terms expiring July 1, 1967, shall be for two (2) years, and thereafter for eight 
(8) years, with two regular eight-year terms expiring on July 1 of each fourth 
year after July 1, 1965, and the fifth term expiring on July 1 of each eighth 
year after July 1, 1963. The term of office of utilities commissioners thereafter 
shall be eight (8) years, commencing on July 1 of the year in which the prede- 
cessor term expired, and ending on July 1 of the eighth year thereafter. A com- 
missioner in office shall continue to serve until his successor is duly appointed and 
qualifies but such hold over shall not affect the expiration date of such succeeding 
term. On July 1, 1963, one of the commissioners shall be designated by the Gov- 
ernor to serve as chairman of the Commission until July 1, 1965, and on July 1, 
1965, and every four (4) years thereafter, one of the commissioners shall be 
designated by the Governor to serve as chairman of the Commission for the suc- 
ceeding four (4) years and until his successor is appointed and qualifies. In case 
of death, incapacity, resignation or vacancy for any other reason in the office of 
any commissioner or the chairman prior to the expiration of his term of office or 
the time for which he was designated as chairman, his successor shall be appointed 
by the Governor to fill the unexpired term. The salary of each commissioner shall 
be the same as that fixed from time to time for the highest paid member of the 
Council of State except that the commissioner designated as chairman shall re- 
ceive one thousand dollars ($1,000.00) additional per annum. The prohibition of 
the practice of law by judges provided in G. S. 7-59 shall also apply to members 
of the Commission. (1941, c. 97, s. 2; 1949, c. 1009, s. 1; 1959, c. 1319; 1963, 
Ceitioes, 1.) 

Editor’s Note.-This section became ef- 
fective July 1, 1963. See Editor’s note to § 
62-1. 

The Railroad Commission, established in 

1891, became the Corporation Commission 
in 1899. See Consolidated Statutes, §§ 1023- 
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1034; Abbott v. Beddingfield, 125 N. C. 256, 
34 S. E. 412 (1899); Corporation Comm. v. 
Railroad,}137 .Nw.C.1,.49-S, E..191 (1904); 
2 N. C. Law Rev. 70. The above-mentioned 
sections were repealed by Public Laws 
1933, c. 134, which created the office of 
Utilities Commissioner and vested in the 
Commissioner all of the existing powers, 
duties, etc., of the former Corporation 
Commission. The act also provided for 
two Associate Commissioners to act with 
the Commissioner in certain instances for 
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ities Commissioner was abolished by Pub- 
lic Laws 1941, c. 97, which created the 
North Carolina Utilities Commission and 
vested said Commission with all the pow- 
ers, duties, etc., of the Utilities Commis- 
sioner, or the Utilities Commissioner and 
the Associate Commissioners, prescribed in 
Public Laws 1933, c. 134, and other laws. 
The 1941 act further provided that the 

words “North Carolina Utilities Commis- 
sion” should be substituted for ‘Utilities 
Commissioner,” etc., throughout said chap- 

the purpose of hearing and determining ter 134 or other act amendatory thereof. 
matters or issues of fact. The office of Util- 

§ 62-11. Oath of office.—Each utilities commissioner before entering upon 
the duties of his office shall file with the Secretary of State his oath of office to 
support the Constitution and laws of the United States and the Constitution and 
laws of the State of North Carolina, and to well and truly perform the duties of 
his said office as utilities commissioner, and that he is not the agent or attorney 
of any public utility, or an employee thereof, and that he has no interest in any 
public utility. (1933, c. 134, s. 5; 1935, c. 280; 1939, c. 404; 1941, c. 97; 1963, 
alGa sly) 

§ 62-12. Organization of Commission; adoption of rules and regu- 
lations therefor.—To facilitate the work of the Commission and for admin- 
istrative purposes, the chairman of the Commission, with the consent and ap- 
proval of the Commission, may organize the work of the Commission in several 
hearing divisions and operating departments and may designate a member of 
the Commission as the head of any division or divisions and assign to members 
of the Commission various duties in connection therewith. Subject to the pro- 
visions of the State Personnel Act (article 2 of chapter 143 of the General Stat- 
utes), the Commission shall prepare and adopt rules and regulations governing 
the personnel, departments or divisions and all internal affairs and business of 
the Commission. (1941, c. 97, s. 3; 1949, c. 1009, s. 2: 1957, C.1062 5-5. 
1963; Cc FIA GSMa se 1A) 

§ 62-13. Chairman to administer and execute internal rules and 
regulations, and direct staff.(a) In order to carry out the adminis- 
trative purposes and objectives necessary for the efficient operation of the in- 
ternal affairs and activities of the Commission, the chairman shall be the chief 
executive and administrative officer of the Commission, and shall execute, ad- 
minister and carry out the rules and regulations prepared and adopted by the 
Commission governing the personnel, departments, or divisions and the internal 
affairs and business of the Commission. 
(b) The chairman shall determine whether matters pending before the Com- 

mission shall be heard initially by the full Commission, by a division of the Com- 
mission or by a hearing commissioner or hearing examiner and shall assign the 
members of the Commission to proceedings. The chairman may hear and deter- mine, or assign to a single commissioner or division for decision, any procedural 
motion or petition made prior to hearings on the merits of the proceeding, in- 
cluding continuances, extensions, joinders, amendments, motions to strike, orders for examinations and depositions, temporary orders and other motions and or- ders of a similar nature not determinative of the merits of the controversy. _ (c) The chairman acting alone, or any three commissioners, may intiate any Ne ana complaints or any other proceedings within the jurisdiction of the 

(d) The chairman shall be solely responsible for and charged with the duties 
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of authorizing and approving all maintenance, subsistence and travel expense of 
all members of the Commission and its employees, and such expense shall be 
certified by the persons who incur same; the chairman shall not approve any 
such expense unless he is satisfied that it was incurred for necessary business 
of the Commission and the chairman may require the department or division 
heads to certify to him approval of such expense for employees in their depart- 
ments or divisions. (1941, c. 97, s. 4; 1957, c. 1062, s. 2; 1963, c. 1165, s. 1.) 

§ 62-14. Economic and statistical studies.—The Commission shall make 
economic and financial studies and surveys of the public utility services in the 
State and evaluations of future needs for such services, and shall establish an 
economics and planning section within the Commission staff to compile financial 
and economic data and statistics and to perform economic research and analysis 
for the Commission. (1963, c. 1165, s. 1.) 

Editor’s Note.—This section became ef- 
fective July 1, 1963. See Editor’s note to 
§ 62-1. 

§ 62-15. Authority of Commission to employ technically qualified 
personnel.—The Commission is authorized and empowered to employ technically 
qualified personnel to serve as members of its staff and under its direction and 
supervision, including a communications engineer, an electrical engineer, a gas 
and water engineer, a director of accounting, a director of traffic, a director of 
economics and planning, a transportation expert and such other experts as the 
Commission may determine to be necessary in the proper discharge of the Com- 
mission’s duties as prescribed by law. (1949, c. 1009, s. 3; 1963, c. 1165, s. 1.) 

Editor’s Note.—This section became ef- For brief comment on section, see 27 N. 

fective July 1, 1963. See Editor’s note to C. Law Rev. 489. 
§ 62-1. 

§ 62-16. Special investigators; clerical assistance.—The Commission 
shall be allowed such stenographic and other clerical assistance, and special in- 
vestigators, as it may require for the performance of the duties and functions of 
the said office, to be established and fixed by such department, bureau, or other 
State agency as may be charged by law with the duty of determining the ex- 
tent of such assistance in said departments. All such stenographers, clerks, as- 
sistants, and special investigators so provided for shall be appointed by the Com- 
mission and subject to removal or discharge by it. The salaries and compensa- 
tion of such personnel shall be fixed in the manner provided by law for fixing 
and regulating salaries and compensation by other State departments. (1933, 
c. 134, s. 14; 1941, c. 97; 1963, c. 1165, s. 1.) 

Cross Reference—As to determination salaries of stenographers, see §§ 143-36 
of extent of assistance and regulation of and 143-37. 

§ 62-17. Annual reports; monthly or quarterly release; publication 
of procedural orders and decisions.—(a) It shall be the duty of the Com- 
mission to make and publish annual reports to the Governor of Commission ac- 
tivities, including copies of its general orders and regulations, comparative sta- 
tistical data on the operation of the various public utilities in the State, compari- 
sons of rates in North Carolina with rates elsewhere, a detailed report of its 
investigative division, a review of significant developments in the fields of utility 
law, economics and planning, a report of pending matters before the Commis- 
sion, and a digest of the principal decisions of the Commission and the North 
Carolina courts affecting public utilities. A monthly or quarterly release of such 
information shall be made if the Commission deems it advisable or if the Gov- 
ernor shall so request. 

(b) The Commission shall publish in a separate volume at least once each 
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year its final decisions made on the merits in formal proceedings before the Com- 
mission, and may include significant procedural orders and decisions. (1899, 
c) 164,527 Rev, s. L117 191), ic) 271,158.99 319 Sc ae ee ee 
1065+ 1933,-c. 134,<s. 8) 1941, c; 97; 1955, c. 9815 HOST, con bboZpiseet = 1963) 
CH 163,: Ss. F) 

Matters of Public Record.—Reports of courts therein will take judicial notice. 
the Corporation Ccmmission (now Utili- Staton v. Atlantic Coast Line R. Co., 144 
ties Commission) of North Carolina are N. C. 135, 56 S. E. 794 (1907). 
matters of public record, of which the 

§ 62-18. Records of receipts and disbursements; payment into 
treasury.—(a) The Commission shall keep a record showing in detail all re- 
ceipts and disbursements. 

(b) All license fees and seal taxes, all money received from fines and pen- 
alties, and all other fees paid into the office of the Utilities Commission shall 
be turned in to the State treasury. (1899, c. 164, ss. 26, 33, 34; Rev., ss. 1114, 
1115; C. S., ss. 1063, 1064; 1933, c. 134, s. 8; 1941, c. 97; 1963, ¢. 1165, s. 1.) 

§ 62-19. Public record of proceedings; chief clerk; seal.—(a) The 
Commission shall keep in its office at all times a record of its official acts, rulings, 
determinations and transactions, which shall be public records of the State of 
North Carolina. 

(b) The Commission shall have and appoint a chief clerk, who shall file with 
the Secretary of State an oath of office similar to that prescribed for utilities 
commissioners. The Commission may appoint a deputy clerk to act in the ab- 
sence of the chief clerk, who shall also file such oath with the Secretary of 
State. The chief clerk and such deputy clerk shall serve at the pleasure of the 
Commission. 

(c) The Commission shall have and adopt a seal with the words “North Caro- 
lina Utilities Commission” and such other design as it may prescribe engraved 
thereon by which it shall authenticate its proceedings and of which the courts 
shall take judicial notice. Where an exemplified copy of Commission records 
and proceedings is required for full faith and credit outside of the State, such 
records and proceedings shall be attested by the chief clerk, or deputy clerk, 
and the seal of the Commission annexed, and there shall be affixed a certificate 
of a member of the Commission that the said attestation is in proper form. 
Such exemplification shall constitute an authenticated or exemplified copy of an 
official record of a court of record of the State of North Carolina, (1933 540% 134, ss. 13, 15; 1941, c. 97; 1963, c. 1165, s. 1.) 

§ 62-20. Assistant attorney general and staff attorneys assigned to Utilities Commission; to represent public; employment of additional attorneys, expert witnesses, office and clerical help.—The Attorney Gen- 

who shall be under the direction of the Attorney General. Such assistant attorney general shall be assigned the duty and responsibility, when the Attorney General deems it to be advisable in the public interest, of intervening in proceedings before the Commission on behalf of the using and consuming public, including utility users generally and agencies of the State, such appearances including, but not being limited to, rate applications, rate changes and curtailments of service. He shall also have the authority to institute and originate proceedings before the Commission in the name of the State, its agencies and citizens in all matters within the jurisdiction of the Commission, and shall have authority to appear be- 
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staff, when available, and access to the Commission’s books, records, studies and 
reports. In the performance of the duties set forth in this section the Attorney 
General shall have the right to employ additional attorneys, expert witnesses and 
office and clerical help and to incur expenses in connection therewith, and the 
compensation and expenses therefor shall be paid from the Contingency and Emer- 
gency Fund. The Commission shall furnish the Attorney General with copies of 
all applications, petitions and pleadings filed with it by public utilities doing busi- 
ness in this State or by any other persons in matters affecting the duties under 
this. section, (1949, c. 989, s..1; c. 1029;)s.'3'3 1959, c. 400; 1963, ce. 1165, s: 1.) 

Editor’s Note.—This section became ef- For brief comment on earlier section, see 

fective July 1, 1963. See Editor’s note to 27 N. C. Law Rev. 489. 
§ 62-1. 

§ 62-21. Commission attorney.—(a) The Commission is authorized to 
employ an attorney, to be known as the Commission attorney, to perform legal 
services for the Commission in proceedings and matters before the Commission, 
and to do research with respect to applicable utility laws for and on behalf of the 
Commission. The Commission attorney shall represent the Commission on ap- 
peal from any Commission orders and shall represent the Commission before the 
various State and federal agencies and courts. He shall perform such other legal 
services for the Commission as the chairman and the members of the Commission 
shall request. 

(b) In any hearing or proceeding in which the Commission exercises any func- 
tion judicial in nature, the Commission attorney, by leave of the Commission, 
may appear before the Commission in connection with the presentation of evidence 
and as an advocate, but after such leave is granted, he shall not advise with the 
Commission or participate in any manner in the determination or adjudication by 
the Commission of the issues in such hearing or proceeding. (1963, c. 1165, s. 1.) 

Editor’s Note.—This section became ef- 
fective July 1, 1963. See Editor’s note to § 
62-1. 

§ 62-22. Utilities Commission and State Board of Assessment to co- 
ordinate facilities for rate making and taxation purposes.—The Com- 
mission, at the request of the State Board of Assessment, shall make available 
to the State Board of Assessment the services of such of the personnel of the 
Commission as may be desired and required for the purpose of furnishing to the 
State Board of Assessment advice and information as to the value of properties 
of public utilities, the valuations of which for ad valorem taxation are required 
by law to be determined by the State Board of Assessment. It shall be the duty 
of the Commission and the State Board of Assessment, with regard to the as- 
sessment and valuation of properties of public utilities doing business in North 
Carolina, to coordinate the activities of said agencies so that each of them shall 
receive the benefit of the exchange of information gathered by them with re- 
spect to the valuations of public utilities property for rate making and taxation 
purposes, and the facilities of each of said agencies shall be made fully available 
to both of them. (1949,"c. 1029, s) 3; 1963, c) 1165, s: 1.) 

§ 62-23. Commission as an administrative board or agency.—The 
Commission is hereby declared to be an administrative board or agency of the 
General Assembly created for the principal purpose of carrying out the admin- 
istration and enforcement of this chapter, and for the promulgation of rules and 
regulations and fixing utility rates pursuant to such administration; and in car- 
rying out such purpose, the Commission shall assume the initiative in performing 
its duties and responsibilities in securing to the people of the State an efficient 
and economic system of public utilities in the same manner as commissions and 
administrative boards generally. In proceedings in which the Commission is ex- 
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ercising functions judicial in nature, it shall act in a judicial capacity as pro- 
vided in § 62-60, The Commission shall separate its administrative or executive 
functions, its rule making functions, and its functions judicial in nature to such 
extent as it deems practical and advisable in the public interest. (1963, c. 1165, 
Oil; 

§§ 62-24 to 62-29: Omitted. 

ARTICLE 3, 

Powers and Duties of Utilities Commisston. 

§ 62-30. General powers of Commission.—The Commission shall have 
and exercise such general power and authority to supervise and control the 
public utilities of the State as may be necessary to carry out the laws providing 
for their regulation, and all such other powers and duties as may be necessary 
or incident to the proper discharge of its duties. (1933, c. 134, s. 2; 1941, c. 97; 
1965, c. 1165, 6. 1) 
Editor’s Note.——The Railroad Commis- 

sion, established in 1891, became the Cor- 
poration Commission in 1899. See Con- 
solidated Statutes, §§ 1023-1034; Abbott 
v. Beddingfield, 125 N. C. 256, 34 S. E. 412 
(1899); Corporation Comm. v. Railroad, 
Dota Dep 140 te E. 191041904) ¢.BaN, 1G. 
Law Rev. 70. The above-mentioned sections 
were repealed by Public Laws 1933, c. 134, 
which created the office of Utilities Com- 
missioner and vested in the Commissioner 
all of the existing powers, duties, etc., of the 
former Corporation Commission. The act 
also provided for two Associate Commis- 
sioners to act with the Commissioner in 
certain instances for the purpose of hearing 
and determining matters or issues of fact. 
The office of Utilities Commissioner was 
abolished by Public Laws 1941, c. 97, which 
created the North Carolina Utilities Com- 
mission and vested said Commission with 
all the powers, duties, etc., of the Utilities 
Commissioner, or the Utilities Commis- 
sioner and the Associate Commissioners, 
prescribed in Public Laws 1933, c. 134, and 
other laws. 

For comment on this and the subse- 
quent section, see 12 N. C. Law Rev. 292. 

Legislative Power to Regulate Public 
Utilities—The general power of the legis- 
lature to provide reasonable rules and regu- 
lations, directly or through a commission, 
has been upheld .n Atlantic Exow Co, 74, 
Wilmington, etc.. Railroad, 111 N. C. 463, 
16 S. E. 393, 32 Am. St. Rep. 805 (1892); 
Corporation Comm. v. Seaboard Air Line 
System, 127 N. C. Cos wid th Os han 266 
(1900). See Corporation Comm. Vv; Rail- 
road, 137 N. C. 1, 49 S. E. 191 (1904). 

The power of the legislature. either 
directly or through appropriate govern- 
mental agencies, to establish reasonable 
regulations for public service corporations 

in matters affecting the public interests 
is now universally recognized, and the 
principle has been approved in well con- 
sidered decisions dealing directly with the 
question. Corporation Comm. vy. Railroad, 
137 N. C. 1, 49 S. E. 191 (1904); Corpo- 
ration Comm. v. Seaboard Air Line Rail- 
road, 140 N. C. 239, 52 S. E. 941 (1905); 
Atlantic Coast Line Railroad v. Golds- 
boro, 155 N. C, 356,:71.S. E. 314 (1911), 
affirmed in 232 U. §S. 548, 34 S. Ct. 364, 
58 IL. Ed. 721 (1914); In re Southern 
Public Utilities Co., 179 N. C. 9151; 101 
S. E. 619 (1919). 
The reason for strict regulation of public 

utilities is that they are either monopolies 
by nature or given the security of monopo- 
listic authority for better service to the pub- 
lic. The public is best served in many cir- 
cumstances where destructive competition 
has been removed anc the utility is a regu- 
lated monopoly. State v. Carolina Coach 
Co., 260 N. C. 43, 132 S. E. (2d) 249 
(1963). 
No Interference with Interstate Com- 

merce.—The former Railroad Commis- 
sion, being concerned solely in domestic 
affairs and trade, did not interfere with 
interstate commerce. Caldwell v. Wilson, 
121 N. C. 425, 28 S. E. 554 (1897). 

The Commission has no _ jurisdiction 
over parties unless they are public utilities 
within the meaning of the statute. State v. 
New Hope Road Water Co., 248 N. C, 
27, 102 S. E. (2d) 377 (1958). 
Whether there shall be competition in 

any given field and to what extent is largely 
a matter of policy committed to the sound 
judgment and discretion of the Commis- 
sion. The Commission must maintain a 
reasonable balance tc see that the public 
is adequately served and at the same time 
to see that the public and the public utilities 
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involved are not prejudiced by the effects 
which flow from excessive competition 

brought about by excessive services. State 
v. Carolina Coach Co., 260 N. C. 43, 132 S. 
E. (2d) 249 (1963). 
Commission Can Authorize Sale of Fa- 

cilities of Power Company to Municipal- 
ity—A power company, with the consent 
and approval of the Commission, has the 
right to sell its facilities to a city, and 
thereby permit the city to assume the ob- 
ligation for meeting the public conven- 
ience and necess.ty for the service there- 
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tofore rendered by the power company. 
The Commission has not only the author- 
ity but the duty to pass upon such a con- 
tract and to determine whether or not it 
is in the public interest to permit its con- 
summation. State v. Casey, 245 N. C. 297, 
96 S. E. (2d) 8 (1957); Duke Power Co. 
v. Blue Ridge Electric Membership Corp., 
253 N. C. 596, 117 S. E. (2d) 812 (1961). 

Applied in City Coach Co. v. Gastonia 
Transit Co., 22% N. Co 391, 42 S. E. (2d) 
398 (1947). 

§ 62-31. Power to make and enforce rules and regulations for pub- 
lic utilities.—The Commission shall have and exercise full power and authority 

to administer and enforce the provisions of this chapter, and to make and en- 
force reasonable and necessary rules and regulations to that end. (1907, c. 469, 
stigeelOlar -cipi27ve) 2 aCe S., 5.01037: 1933; co. 134) sees t94iec. 97-1947, 
CeelUUo mame mio4oecaliozy Ss. o- 1963) c. 1165, s. Fo) 

Legislative Intent—There was no _ in- 
tention to give a schedule of the thousands 
of appliances used in handling the busi- 
ness of common carriers, not to enumer- 
ate the countless dealings between them 
and their patrons, which the former Cor- 
poration Commission should supervise. 
The clearly declare. purpose was to put 
the control and supervision of the whole 
matter in the hands of an impartial com- 
mission, with power to make reasonable 

rules and orders, subject to the right of 
appeal by either party, the shipper or the 
carrier, to the courts, instead of leaving 

such dealing to the unrestricted will 2f 
the carrier. Corporation Comm. v. At- 
lantic Coast Line R. Co., 139 N. C. 126, 
51 S. FE. 793. (1905). 

Power to Make Orders and Regula- 

tions.—The former Corporation Commis- 
sion was given the power to make orders 
and regulations for the safety, etc., of 
shippers or patrons of any public service 

corporation. Tilley v. Norfolk, etc, R. 
Co.;,.162-Nii Cy 3%. 77 oe Bo O94 C1903). 
Commission Has Jurisdiction to Investi- 

gate with or without Complaint. — The 
Commission had the jurisdiction to investi- 
gate, upon complaint or upon its own ini- 
tiative without complaint, to determine 

whether any motor carrier was operating in 
violation of the provisions of the Bus Act 
of 1949, as amended. State v. McKinnon, 
254 N. C. 1, 118 S. E. (2d) 134 (1961). 

Rule Denying Rights under Grandfather 
Clause.—The Utilities Commission did not 
have the power to promulgate a rule and 
then to interpret or enforce the rule in such 
manner as to deny the exercise of rights 
which the legislature in clear and express 
terms preserved to all motor vehicle car- 

riers of property who were in bona fide 
operation on January 1, 1947, and who met 

the additional requirements contained in 
the Bus Act of 1949. State v. Fox, 239 N. 
C...255,) 79y S.5 Bauledyenat (1954). 

§ 62-32. Supervisory powers; rates and service. — (a) Under the 
rules herein prescribed and subject to the limitations hereinafter set forth, the 
Commission shall have general supervision over the rates charged and service 
rendered by all public utilities in this State. 

(b) The Commission is hereby vested with all power necessary to require 
and compel any public utility to provide and furnish to the citizens of this State 
reasonable service of the kind it undertakes to furnish and fix and regulate the 
reasonable rates and charges to be made for such service. (1963, c. 127, s. 7; 
Cars ean) 11 20b 1955, Clot Sard set 902. Ci VLOG w Sar Zcelo4 ee Com 0/s: 
190 7C.050..6, 12> 1905, C, 116), s.013) 

I. General Consideration. 

II. Railroads and Other Common Car- 
riers. 

III. Telephone 
nies. 

and ‘Telegraph Compa- 

I. GENERAL CONSIDERATION. 

Cross References. — As to municipal 
control of public utilities, see §§ 160-282 
to 160-285. As to report from municipal- 

ity operating own utilities, see § 62-47. 
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This section is similar to former § 1035 

of the Consolidated Statutes. Most of the 

following cases were decided under that 

section and are given as an aid in con- 

struing the present law, but should be 

considered in the light of the former law. 
Right of State -o hKegulate——The right 

of the State to establish regulations for 
public service corporations, and over 
business enterprises in which the owners, 
corporate or individual, have devoted their 

property to a public use, and to enforce 
these regulations by appropriate penalties, 

is firmly established. Efland v. Southern 
R.Co., 146 N: C. 186559! SEs 365 (1907). 
See Whiting Mfg. Co. v. Carolina Alumi- 
num ‘Co, 207) N.C, «52,1755, (Eo) 688 
(1934). 

Classification Must Not Be Arbitrary.— 

As to intrastate or domestic matters, the 

General Assembly has the right to es- 
tablish regulations for public service cor- 
porations and for business enterprises in 
which the owners have devoted their 
property to public use, and to apply these 

regulations to certain classes of pursuits 

and occupations, imposing these require- 

ments equally on ali members of a given 
class, the limitation of this right of classi- 

fication being that the same must be on 

some reasonable ground that bears a just 

and proper relation to the attempted 
classification and is not a mere arbitrary 
selection. Efland v. Southern R. Co., 146 
NY Coa1 352959 Sourees 55m 90n)s 

Scope of Power Delegated to Commis- 
sion Not a Federal Question.—Whether a 
regulation of a state railroad commission 
otherwise legal is arbitrary and unreason- 
able because beyond the scope of the 

power delegated to the commission is not 
a federal question. Atlantic Coast Line 
R. Co., v. North Carolina Corp. Comm., 
206 UO evo stm So mol mld oss 

(1907). 

Fees and Charges Made by Municipal- 
ity—The North Carolina Utilities Com- 
Mission has no jurisdiction to fix or su- 
pervise the fees and charges to be made 

by a municipality for connections with a 

city sewerage system, either within or 
without its corporate limits. Atlantic 
Constr. Co. v. Raleigh, 230 N. C. 365, 53 
S. E. (2d) 165 (1949). See Grimesland v. 
Washington, 234 N. C. 117, 66 S. E. (2d) 
794 (1951). 
A rider approved by the Commission, 

which provided that the utility involved 
in a rate hearing would meter the pro- 
testing municipalities separately for pur- 

chases by the municipalities for normal 
resale and purchases by the municipalities 
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for resale to industrial users, but which 

contained a provision that the municipali- 

ties were free to ccitract in respect to 

the price they would require the industrial 

users to pay, did not fix the rate at which 

the municipalities would be required to 
sell to industrial users in violation of the 
statute. State v. Municipal Corporations, 

243 N. C. 193, 90 & E. (2d) 519 (1955). 

A sanitary district which, as a part of 

its functions, furnishes drinking water to 

the public and also filtered water for in- 
dustrial consumers is a quasi-municipal 
corporation, and is not under the control 
and supervision of the North Carolina 
Utilities Commission as to services or 
rates. Halifax Paper Co. v. Roanoke 
Rapids Sanitary Dist., 232 N. C. 421, 61 
S. E. (2d) 378 (1950). 

Applied in City Coach Co. v. Gastonia 
Transit Co,, 227 N. G.c89i; 42 S.7k. (ed) 
398 (1947); Fulghum v. Selma, 238 N. C. 
100, 76 S. BK. (2d) 368 (1953); State v. Wil- 
son, 252) N. Civ640 114 e st ed) ease 

(1960). 

II. RAILROADS AND OTHER COM- 
MON CARRIERS. 

Legislature May Regulate Directly or 
Indirectly.—Railroad companies from the 
public nature of the business by them 
carried on, and the interest which the pub- 
lic has in their operation, are subject as to 
their State business to State regulation, 
which may be exerted either directly by 
the legislative authority or by administra- 
tive bodies endowed with power to that 
end. Atlantic Coast Line R. Co. v. North 
Carolina Corp. Comm., 206 U.S. 1,.27 $: 
Ct. 585, 51-1. Bd. 983 (1907); 

Rate Fixing Power May Be Delegated. 
—The General Assembly has the power co 
establish a commission ‘to supervise and 
regulate the rates of common carriers. 

Atlantic Exp. Co. v. Wilmington, etc., 
Railroad; “1109 NisCaisege 162 Sas 
(1892); Corporation Comm. v. Seaboard 
Air Line System (Rate Case), 127 N. C. 
283, 37S. Be 26601(1900)-)) Corporation 
Comm. y. Railroad, 137 Ni C, 144549524. 
191 (1904); Corporation Comm. v. Atlantic 
Coast Line R. Co. (“Track Scales Case”), 
139 N. C. 126, 51 S. E. 793 (1905); Corpo- 
ration Comm. v. Seaboard Air Line Rail- 
road, 140 N. C. 239, 52 S. E. 941 (1905). 

When State May Regulate Interstate 
Commerce.—The power of Congress over 
commerce between the states is, as a gen- 

erat rule, exclusive, and its inaction is 
equivalent to a declaration that it shall be 

free from any restraint which it has the 
right to impose, except by such statutes as 
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are passed by the states for the purpose of 
facilitating the safe transmission of goods 
and carriage of passengers, and are not in 
conflict with any valid federal legislation. 
Morris, etc., Co. v. Southern Exp. Co., 146 

NO OG BORO my GO (190%), 

General Power of Commission over Rail- 
roads.—The former Corporation Commis- 
sion had general control and supervision of 
al! railroad corporations. Tilley v. Norfolk, 

CtC me Ram COMmLOQm Nia Conant Os 1b 994 

(1913). 
Power to Appraise and Assess. — The 

former Corporation Commission was not 
clothed with the power of appraising and 
assessing railroad property. Southern R. 
Co. v. North Carolina Corp. Comm., 97 F. 
513 (1899). 

When Power to Regulate Arbitrarily 
Exercised.—The public power to regulate 
railroads and the private right of ownership 
of such property coexist, and the one does 
not destroy the other; and where the 
power to regulate is so arbitrarily exer- 

cised as to infringe the rights of ownership 

the exertion is void because repugnant to 
the due process and equal protection clauses 

of the Fourteenth Amendment. Atlantic 
Coast Line R. Co. v North Carolina Corp. 
Comma v0GnUa os tee nGe bs5N5l) Lb d. 

933 (1907). 

When Duty of Railroad Entails Pe- 
cuniary Loss.—The State has power to 
compel a railroad company to perform a 
particular and specified duty necessary for 
the convenience of the public even though 
it may entail some pecuniary loss. Atlan- 
tic Coast Line R. Co. v. North Carolina 
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Cérp, Comm 206 Uns: 1,275. Ct. 585,/51 
L. Ed. 933 (1907). 

III. TELEPHONE AND TKLEGRAPH 
COMPANIES. 

Telephone Company Subject to State 
Control.—A _ telephone company, acting un- 
der a quasi-public franchise, is properly 
classified among the public service corpo- 
rations, and as such is subject to public 

regulation and reasonable control. Leavell 
v. Western Union Tel. Co., 116 N. C. 211, 
21 S. E. 391 (1895); Godwin v. Carolina 
Tel. Co., 136 N. C. 258, 48 S. E. 813 (1904); 
Clinton-Dunn Tel. Co. v. Carolina Tel., 
ete Conia 59 N: Cy 967457) He, 6365 (1912). 
A local telephone company having an 

arrangement for the transmission of long 
distance messages over the lines of another 

company for pay is a public service cor- 
poration and comes within the provisions 
of this section. Horton vy. Interstate Tel., 
etc. Ca... c0e IN. C610 165 5.8 le Cot 
(1932). 

Jurisdiction of Court Not Ousted.—The 
statute giving general control of telephone 
companies to the former Corporation Com- 
mission did not oust the court of its juris- 
diction to compel the company to perform 

a public duty it owed to an _ individual. 
Walls v. Strickland, 174 N. C. 298, 93 S. 

FE. 857 (1917). 
When Telegram Not Interstate Com- 

merce.—See State v. Western Union Tel. 
Co., 118 N. C. 213, 18 S. E. 389 (1893); 
Leavell v. Western Union Tel. Co., 116 N. 
Gy erie 21) Se be 3891 (1895). 

§ 62-33. Commission to keep informed as to utilities. — The Com- 
mission shall at all times keep informed as to the public utilities, their rates 
and charges for service, and the service supplied and the purposes for which 
esssupp lied il 93320034134) S5:162), 1937,0.6:4165,201939% c.0365)as5.01 62001941) 
C97 lDO3 6 iL OSe0Sy.1.) 

§ 62-34. To investigate companies under its control; visitation and 
inspection.—(a) The Commission shall from time to time visit the places of 
business, and investigate the books and papers of all public utilities to ascertain 
if all the orders, rules and regulations of the Commission have been complied 
with, and shall have full power and authority to examine all officers, agents and 
employees of such public utilities, and all other persons, under oath or other- 
wise, and to compel the production of papers and the attendance of witnesses to 
obtain the information necessary for carrying into effect and otherwise enforcing 
the provisions of this chapter. 

(b) The commissioners and the officers and employees of the Commission may 
during all reasonable hours enter upon any premises occupied by any public 
utility, for the purpose of making the examinations and tests and exercising any 
power provided for in this article, and may set up and use on such premises any 
apparatus and appliances necessary therefor. Such public utility shall have the 
right to be represented at the making of such examinations, tests and inspec- 
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tions. (1899, c. 164, s. 1; Rev., s. 1064; 1913, c. 127,288,212, Jeo a eels: 

Gao. ‘ 10601933, c.°1347 S283 ¢9307,"s2 14; 1941, ¢.97; 1963, ic. 11658214) 

§ 62-35. System of accounts.—(a) The Commission may establish a 

system of accounts to be kept by the public utilities under its jurisdiction, or 

may classify said public utilities and establish a system of accounts for each 

class, and prescribe the manner of keeping such accounts. hen oe 

(b) The Commission may require any public utility under its jurisdiction to 

keep separate or allocate the revenue from and the cost of doing interstate and 

intrastate business in North Carolina. 
(c) The Commission may ascertain, determine, and prescribe what are proper 

and adequate charges for depreciation of the several classes of property for 

each public utility. The Commission may prescribe such changes in such charges 

for depreciation as it finds necessary. (Ex. Sess. 1913, c. 20, s. 14; C. 5., s. 

1088: 1931, c. 455; 1933, c. 134, s. 8; c. 307, s. 13; 1941, c. 97; 1963, c. 1165, 

Se 

§ 62-36. Reports by utilities; cancelling certificates for failure to 
file.—The Commission may require any public utility to file annual reports in 
such form and of such content as the Commission may require and special re- 
ports concerning any matter about which the Commission is authorized to in- 
quire or to keep informed, or which it is required to enforce. All reports shall 
be under oath when required by the Commission. The Commission may issue an 
order, without notice or hearing, cancelling or suspending any certificate of con- 
venience and necessity thirty (30) days after the date of service of the order 
for failing to file the required annual report at the time it was due. In the event 
the report is filed during the thirty-day period, the order of cancellation or sus- 
pension shall--be' null and void: '(1931, c, 455; 1933, e134 en Ge cg; seeen le 
194 1,-¢,,97 1959, c..639,:ss.-7; 3: 1963, Ca) LOnmen 

§ 62-37. Investigations.—(a) The Commission may, on its own motion 
and whenever it may be necessary in the performance of its duties, investigate 
and examine the condition and management of public utilities or of any particu- 
lar public utility. In conducting such investigation the Commission may proceed 
either with or without a hearing as it may deem best, but shall make no order 
without affording the parties affected thereby notice and hearing. 

(b) If after such an investigation, or investigation and hearing, the Com- 
mission, in its discretion, is of the opinion that the public interest shall be served 
by an appraisal of any properties in question, the investigation of any particular 
construction, the audit of any accounts or books, the investigation of any con- 
tracts, or the practices, contracts or other relations between the public utility 
in question and any holding or finance agency with which such public utility 
may be affiliated, it shall be the duty of the Commission to report its findings 
and recommendation to the Governor and Council of State with request for an 
allotment from the Contingency and Emergency Fund to defray the expense 
thereof, which may be granted as provided by law for enpenditures from such 
Fund or may be denied. (1931, c. 455: 1933 134 , 
c. 97: 1963, c. 1165, s. 1.) ; ec » Sv. O hep O75 oan Omer Le 

§ 62-38. Power to regulate public utilities in municipalities.—The 
Commission shall have the same power and authority to regulate the operation 
of privately owned public utilities within municipalities as it has to regulate such 
public utilities Operating outside of municipalities, with the exception 2f the rights 
of such municipalities to grant franchises for such operation under G. S., 160-2 
paragraph 6, and such public utilities shall be subject to the provisions of this 
chapter in the same manner as public utilities operating outside munici- 
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palities. (1917, c. 136, subch. ss. 1-3; C. S., ss. 2783, 2784, 2785; 1933, c. 
134 hss T1945 €.97.; 19635 11 65yesrk:) 
Municipal Charter Is Subject to State 

Powers.—The power conferred by a city 
charter “to provide water and lights and 
to contract for same” is subject to the 
police power of the State, with respect to 
rates to be charged by a public service 
corporation under such contract as the 
city may make under its charter. Corpo- 
ration Comm. v. Henderson Water Co., 190 
Ne G70; 128) So Be 465.4925). 

And Contract Rate May Be Changed.— 
Although the rate to be charged for water 

is stipulated by contract between a city 

and a water company. this may be changed 
by the Commission if it appears that the 
rate contracted for is too low, and the one 

fixed by the Commission is just. The bur- 

able. Corporation Comm. v. Henderson 
Water Co., 190 N. C. 70, 128 S. E. 465 
(1925). 
Right to Injunction against Commission. 

—A public service corporation, having a 
contract with a city, applying to the Com- 
mission for the increase of the rate con- 
tracted for with the city and obtaining 
partial relief, will not be granted an in- 
junction by the federal court against the 
Commission on the grounds that the rate 
is confiscatory, for such increase as is al- 
lowed by the Commission is that much 
more than could have been received under 
the contract with the city had the Com- 
mission refused to act. Henderson Water 
Co. v. Corporation Comm., 269 U. S. 278, 

den of proof is on the one alleging that the 46 S. Ct. 112, 70 L. Ed. 273 (1925). 
rate fixed by the Commission is unreason- 

§ 62-39. To regulate crossings of telephone, telegraph, electric 
power lines and pipelines and rights of way of railroads and other util- 
ities by another utility.—(a) The Commission, upon its own motion or upon 
petition of any public utility or upon petition of the North Carolina Rural Elec- 
trification Authority on behalf of any electric membership corporation, shall have 
the power and authority, after notice and hearing, to order that the lines and 
right of way of any public utility or electric membership corporation may be 
crossed by any other public utility or electric membership corporation. The Com- 
mission, in all such cases, may require any such crossings to be constructed and 
maintained in a safe manner and in accord with accepted and approved stand- 
ards of safety and may prescribe the manner in which such construction shall be 
done. 

(b) The Commission shall also have the power and authority to discontinue 
and prohibit such crossings where they are unnecessary and can reasonably be 
avoided and to order changes in existing crossings when deemed necessary. 

(c) In all cases in which the Commission orders such crossings to be made or 
changed and when the parties affected cannot agree upon the cost of the con- 
struction of such crossings or the damages to be paid to one of the parties for 
the privilege of crossing the lines of such party, it shall be the duty of the Com- 
mission to apportion the cost of such construction and to fix the damage, if any, 
to be paid and to apportion the damages, if any, among the parties in such man- 
ner as may be just and equitable. 

(d) This section shall not be construed to limit the right of eminent domain 
conferred upon public utilities and electric membership corporations by the laws 
of this State or to limit the right and duty conferred by law with respect to 
crossing of railroads and highways or railroads crossing railroads, but the duty 
imposed and the remedy given by this section shall be in addition to other du- 
ties and remedies now prescribed by law. Any party shall have the right of ap- 
peal from any final order or decision or determination of the Commission as pro- 
vided by law for appeals from orders or decisions or final determinations of the 
Wommnrssioue( LOIS, c, 130) S02 Comes 1002s 19dd, Cobdteg os elo ls Ce. 97,* 
eee O29 se, Ls 1 903. Cc. L1OoeSsals) 
Local Modification.—Ashe: 1929, c. 101. 

§ 62-40. To hear and determine controversies submitted.—When a 
public utility embraced in this chapter has a controversy with another person, 
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and all the parties to such controversy agree in writing to submit such contro- 

versy to the Commission as arbitrator, the Commission shall act as such, and 

after due notice to all parties interested shall proceed to hear the same, and its 

award shall be final. Such award in cases where land or an interest in land is 

concerned shall immediately be certified to the clerk of the superior court of the 

county or counties in which said land, or any part thereof, is situated, and shall 

by such clerk be docketed in the judgment docket for such county, and from 

such docketing shall have the same effect as a judgment of the superior court 

for such county. Parties may appear in person or by attorney before such arbi- 

trator. (1899, c. 164, s. 25; Rev., s. 1073; C..'S., Se L059 1935s Celoeacaa, 

1941, c..97; 1963,.c. 1165, s./1,) 

Cross Reference.—As to power of Utili- 

ties Commission to settle dispute between 

railroad and drainage district, see § 156-91. 

§ 62-41. To investigate accidents involving public utilities; to pro- 

mote general safety program.—The Commission may conduct a program of 

accident prevention and public safety covering all public utilities with special 

emphasis on highway safety and transport safety and may investigate the causes 

of any accident on a railroad or highway involving a public utility, or any ac- 

cident in connection with any other public utility. Any information obtained up- 

on such investigation shall be reduced to writing and a report thereot filed in the 

office of the Commission, which shall be subject to public inspection but such 

report shall not be admissible in evidence in any civil or criminal proceeding 

arising from such accident. The Commission may adopt reasonable rules and 

regulations for the safety of the public as affected by public utilities and the 

safety of public utility employees. The Commission shall cooperate with and co- 

ordinate its activities for public utilities with similar programs of the Depart- 

ment of Motor Vehicles, the Insurance Department, the Industrial Commission 

and other organizations engaged in the promotion of highway safety and em- 

ployee safety. (1899, c. 164, s. 24; Rev., s. 1065; C. S., s. LOG likel 933502 Loa, 

S10 LOFT C107 31963 cc woes aed 

_§ 62-42. Compelling efficient service, extensions of services and fa- 
cilities, additions and improvements. — (a) Whenever the Commission, 

after notice and hearing had upon its own motion or upon complaint, finds: 

(1) That the service of any public utility is inadequate, insufficient or un- 
reasonably discriminatory, or 

(2) That persons are not served who may reasonably be served, or 
(3) eihar additions, extensions, repairs or improvements to, or changes in, 

the existing plant, equipment, apparatus, facilities or other physical 
property of any public utility, of any two or more public utilities 
ought reasonably to be made, or 

(4) That it is reasonable and proper that new structures should be erected 
to promote the security or convenience or safety of its patrons, em- 
ployees and the public, or 

(5) That any other act is necessary to secure reasonably adequate service 
or facilities and reasonably and adequately to serve the public con- 
venience and necessity, 

the Commission shall enter and serve an order directing that such additions, 
extensions, repairs, improvements, or additional services or changes shall be 
made or affected within a reasonable time prescribed in the order. This section 
shall not apply to terminal or terminal facilities of motor carriers of property. 

(b) If such order is directed to two or more public utilities, the utilities so 
designated shall be given such reasonable time as the Commission may grant 
within which to agree upon the portion or division of the cost of such additions, 

120 



§ 62-43 1963 CumMULATIVE SUPPLEMENT § 62-45 

extensions, repairs, improvements or changes which each shall bear. If at the 
expiration of the time limited in the order of the Commission, the utility or util- 
ities named in the order shall fail to file with the Commission a statement that 
an agreement has been made for division or apportionment of the cost or ex- 
pense, the Commission shall have the authority, after further hearing in the same 
proceeding, to make an order fixing the portion of such cost or expense to be 
borne by each public utility affected and the manner in which the same shall be 
paid or secured. (1933, c. 307, s. 10; 1949, c. 1029, s. 2; 1963, c. 1165, s. 1.) 

Protest Is Not Notice.—A protest filed 
by a city in a proceeding by a power com- 
pany for an increased cash fare on its city 

busses was not sufficient to constitute 
such notice as is required by this section 

so as to authorize the Commission to con- 
sider whether or not the service rendered 

by the power company was adequate or 
inadequate. State v. Greensboro, 244 N. 

C. 247, 93 S. E. (2d) 151 (1956). 

62-43. Fixing standards, classifications, etc.; testing service.— 
(a) The Commission may, after notice and hearing, had upon its own motion 
or upon complaint, ascertain and fix just and reasonable standards, classifica- 
tions, regulations, practices, or service to be furnished, imposed, observed or fol- 
lowed by any or all public utilities; ascertain and fix adequate and reasonable 
standards for the measurement of quantity, quality, pressure, initial voltage or 
other condition pertaining to the supply of the product, commodity or service 
furnished or rendered by any and all public utilities; prescribe reasonable regu- 
lations for the examination and testing of such product, commodity or service 
and for the measurement thereof; establish or approve reasonable rules, regu- 
lations, specifications and standards to secure the accuracy of all meters and ap- 
pliances for measurement; and provide for the examination and testing of any 
and all appliances used for the measurement of any product, commodity or serv- 
ice of any public utility. 

(b) The Commission shall fix, establish and promulgate standards of quality 
and safety for gas furnished by a public utility and prescribe rules and regula- 
tions for the enforcement of and obedience to the same. (1919, c. 32; C. S., s. 
LO joie loo 4eu 134,.S..8; c.\30/,.5, 11; 1941, 97> 1963671165, salt) 

§ 62-44, Commission may require continuous telephone lines.— 
The Commission may, upon its own motion or upon written complaint by any 
person, after notice and hearing, require any two or more telephone or tele- 
graph utilities to establish and maintain through lines within the State between 
two or more localities, which cannot be communicated with or reached by the 
lines of either utility alone, where the lines or wires of such utilities form a con- 
tinuous line of communication, or could be made to do so by the construction 
and maintenance of suitable connections or the joint use of equipment, or the 
transfer of messages at common points. The rate for such service shall be just 
and reasonable and the Commission shall have power to establish the same, and 
declare the portion thereof to which each utility affected thereby is entitled and 
the manner in which the same must be secured and paid. All necessary con- 
struction, maintenance and equipment in order to establish such service shall be 
constructed and maintained in such manner and under such rules, with such di- 
visions of expense and labor, as may be required by the Commission. (1933, c. 
S07S 911063, -c2'1165;"s- 1!) 

§ 62-45, Determination of cost and value of utility property.—The 
Commission, after notice and hearing, may ascertain and fix the cost or value, 
or both, of the whole or any part of the property of any public utility insofar 
as the same is material to the exercise of the jurisdiction of the Commission, 
make revaluations from time to time, and ascertain the cost of all new construc- 
tion, extensions and additions to the property of every public utility. (1933, c. 
U7 somal 2a 1905.) C91 L650 Saba) 
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§ 62-46. Water gauging stations.—The Commission may require the 

location, establishment, maintenance and operation of any water gauging station 

which it finds is needed in the State over and above those required by federal 

agencies, and the Commission may cooperate with federal and other State agen- 

cies as to the location, construction and reports and the results of operation of 

such station. (1933, c. 307, s. 33; 1963, c. 1165, s. 1.) 

§ 62-47. Reports from municipalities operating own utilities.— 

Every municipality furnishing gas, electricity or telephone service shall make 

an annual report to the Commission, verified by the oath of the general man- 
ager or superintendent thereof, on the same forms as provided for reports of 
public utilities, giving the same information as required of public utilities. (1933, 
C007, Stag Oa eC LOO Soko 

Cross Reference.-.As to admissibility of 
records in utility rate hearing, see § 62-65. 

§ 62-48. Appearance before courts and agencies.—The Commission 
is authorized and empowered to initiate or appear in such proceedings before 
federal and State courts and agencies as in its opinion may be necessary to se- 
cure for the users of public utility service in this State just and reasonable rates 
and service. (1899, c. 164, s. 14; Rev., s. 1110; 1907, c. 469, s. 5; C. S., s. 1075; 
1929, ¢..235 3 1933,c, 134,'s..8: 1941 \c. 97; 1963) Colton ecm) 

§ 62-49. Publication of utilities laws.—The Commission is authorized 
and directed to secure biennial publication of all North Carolina laws affecting 
public utilities, together with the Commission Rules and Regulations, in an anno- 
tated edition for economical, convenient distribution to the public generally at the 
minimum cost available. (1963, c. 1165, s. 1.) 

Editor’s Note.—This section became ef- 
fective July 1, 1963. See Editor’s note to § 
62-1. 

§§ 62-50 to 62-59: Omitted. 

ARTICLE 4, 

Procedure Before the Commission. 

§ 62-60. Commission acting in judicial capacity; administering 
oaths and hearing evidence; decisions; quorum.—For the purpose of con- 
ducting hearings, making decisions and issuing orders, and in formal investiga- 
tions where a record is made of testimony under oath, the Commission shall be 
deemed to exercise functions judicial in nature and shall have all the powers and 
jurisdiction of a court of general jurisdiction as to all subjects over which the 
Commission has or may hereafter be given jurisdiction by law. ‘The commuis- 
sioners and members of the Commission’s staff designated and assigned as ex- 
aminers shall have full power to administer caths and to hear and take evidence. 
The Commission shall render its decisions upon questions of law and of fact in 
the same manner as a court of record. A majority of the commissioners shall 
constitute a quorum, and any order or decision of a majority of the commis- 
sioners shal] constitute the order or decision of the Commission, except as other- 
wise provided in this chapter. (1949, c. 989, s. 1; 1963, c. 1165, s. 1S) 
Commission Is an Administrative Corp. 224 N. © 293, 29 S. E. (2d) 909 

Agency. — The Utilities Commission, a 
creature of the General Assembly, is an ad- 
ministrative agency of the State, with such 
powers and duties as are given it by this 
chapter. These powers and duties are of 
a dual nature—supervisory or regulatory, 
and judicial. State v. Atlantic Greyhound 

(1944); Utilities Comm. v. Atlantic Grey- 

hound Corp., 224 N. C. 672, 32 S. E. (2d) 
23 (1944). 

With Powers of Court of General Juris- 
diction as to Certain Matters.—See State 
v. Atlantic Greyhound Corp., 224 N. C. 293, 
29 S. E. (2d) 909 (1944); Utilities Comin. 
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v. Atlantic Greyhound Corp., 224 N. C. 672, 
32 S. E. (2d) 23 (1944). 

Ordinarily, the procedure before the 

Commission is more or less informal, and 
is not as strict as in superior court, nor is 

it confined by technical rules. State v. Caro- 
linas Committee for Industrial Power 
Rates, etc., 257 N. C. 560, 126 S. E. (2d) 
325 (1962). 

Liberality and informality is essential to 
the workings of the Commission. State v. 

Carolinas Committee for Industrial Power 

Rates, etc., 257 N. C. 560, 126 S. E.. (2d) 325 
(1962). 

Great liberality is indulged in pleadings 
in proceedings before the Commission, and 
the technical and strict rules of pleading 
applicable in ordinary court proceedings do 
not apply. State v. Carolinas Committee for 

Industrial Power Rates, etc., 257 N. C. 560, 

126 S. E. (2d) 325 (1962). 
Substance and not form is controlling. 

State v. Carolinas Committee for Indus- 
trial Power Rates, etc., 257, N. C. 560, 126 

S E. (2d) 325 (1962). 
The Commission may enlarge or restrict 

the inquiry before it unless a party is clearly 
prejudiced thereby. State v. Carolinas Com- 

mittee for Industrial Power Rates, etc., 257 

Ne C2560.°126°S. i (2d) 325. (1962). 

Res Judicata.—Only specific questions 

actually heard ind finally determined by the 
Commission in its judicial character are 

res judicata, and then only as to the parties 
to the hearing. State v. Carolinas Com- 
mittee for Industrial Power Rates, etc., 257 
N....C...560, 126 S. E.. (2d) 325. (1962). 

Deferring Use of Increased Rates Pend- 
ing Investigation.—After rates for certain 
intrastate shipments had been duly estab- 

1963 CUMULATIVE SUPPLEMENT § 62-62 

lished by the Utilities Commission, defend- 
ant sought to increase such rates by filing 

tariff schedules to that effect. The Com- 
niission, in a proceeding to which defend- 
ant was a party, by order of postponement, 
which was not objected to, deferred use 

of the new increased rates pending investi- 
gation, and also directed that the rates 

previously fixed should not be changed by 

subsequent tariffs or schedules until this 
investigation and suspension proceeding 
had been disposed of, continuing the in- 

vestigation from time to time at the re- 
quest of defendant. It was held that such 
action of the Commission was binding on 
defendant. However, defendant should be 

given a reasonable time to comply with the 
order before penalties might be invoked. 
State v. Atlantic Coast Line R. Co., 224 
N C. 283, 29 S. E. (2d) 912 (1944). 
Commission Is Without Inherent Pow- 

ers of Appellate Court.—The North Caro- 
lina Utilities Commission is a court of gen- 
eral jurisdiction only as to subjects em- 
braced within this cliapter. It is a court of 
original jurisdiction and does not possess 

the inherent powers of an appellate court. 

State v. Norfolk Southern Ry. Co., 224 N. 
C. 762, 32 S. E. (2d) 346 (1944). 

Former Statute.—For cases construing 
§ 1023 of the Consolidated Statutes, con- 

taining similar provisions, see Caldwell v. 

Wilson, 121 N. C. 425, 28 S. E. 554 (1897); 
State v. Southern R. Co., 151 N. C. 447, 66 
S. E. 427 (1909); North Carolina Corp. 
Comm. v. Winston-Salem, etc., R. Co., 170 

Ne ‘Co 560,87 (SS. . e385, (L907 sores s. 
Southern R. Co., 185 N. C. 435, 117° S.”E. 
563 (1923). 

62-61. Witnesses; production of papers; contempt.—The Com- 
mission shall have the same power to compel the attendance of witnesses, re- 
quire the examination of persons and parties, and compel the production of books 
and papers, and punish for contempt, as by law is conferred upon the superior 
courts. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

Cross References.—As to attendance of 
witnesses, see §§ 8-59 to 8-64. As to con- 
tempt, see § 5-1 et seq. 

§ 62-62. Issuance and service of subpoenas.—All subpoenas for wit- 
nesses to appear before the Commission, a division of the Commission or a hear- 
ing commissioner or examiner and notice to persons or corporations, shall be is- 
sued by the Commission or its chief clerk or a deputy clerk and be directed to 
any sheriff, constable or other officer authorized by law to serve process issued 
out of the superior courts, who shall execute the same and make due return 
thereof as directed therein, under the penalties prescribed by law for a failure 
to execute and return the process of any court. The Commission shall have the 
authority to require the applicant for a subpoena for persons and documents to 
make a reasonable showing that the evidence of such persons or documents will 
be material and relevant to the issue in the proceeding. (1949, c. 989, s. 1; 1963, 
Ce 12Glusely) 
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§ 62-63. Service of process and notices.—The chief clerk, a deputy 

clerk, or any authorized agent of the Commission may serve any notice issued 

by it and his return thereof shall be evidence of said service; and it shall be the 

duty of the sheriffs and all officers authorized by law to serve process issuing 

out of the superior courts, to serve any process, subpoenas and notices issued by 

the Commission, and such officers shall be entitled to the same fees as are pre- 

scribed by law for serving similar papers issuing from the superior court. Serv- 

ice of notice of all hearings, investigations and proceedings by the Commission 

may be made upon any person upon whom a summons may be served in accord- 

ance with the provisions governing civil actions in the superior courts of this 

State, and may be made personally by an authorized agent of the Commission 

or by mailing in a sealed envelope, registered, with postage prepaid, or by certi- 

fied mail. (1949, c. 989, s. 1; 1957, c. 1152, s. 2; 1963, c. 1165, s. 1.) 

Cross References.—As to fees of of- sheriff for failing to execute and return 

ficers, see § 162-6. As to penalty upon _ process, see § 162-14. 

§ 62-64. Bonds.—All bonds or undertakings required to be given by any 
of the provisions of this chapter shall be payable to the State of North Caro- 
lina, and may be sued on as are other undertakings which are payable to the 
State. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

§ 62-65. Rules of evidence; judicial notice.—(a) When acting as a 
court of record, the Commission shall apply the rules of evidence applicable in 
civil actions in the superior court, insofar as practicable, but no decision or or- 
der of the Commission shall be made or entered in any such proceeding unless 
the same is supported by competent material and substantial evidence upon con- 
sideration of the whole record. Oral evidence shall be taken on oath or affirma- 
tion. The rules of privilege shall be effective to the same extent that they are 
now or hereafter recognized in civil actions in the superior court. The Commis- 
sion may exclude incompetent, irrelevant, immaterial and unduly repetitious or 
cumulative evidence. All evidence, including records and documents in the pos- 
session of the Commission of which it desires to avail itself, shall be made a 
part of the record in the case by definite reference thereto at the hearing. Any 
party introducing any document or record in evidence by reference shall bear 
the expense of all copies required for the record in the event of an appeal from 
the Commission’s order. Every party to a proceeding shall have the right to call 
and examine witnesses, to introduce exhibits, to cross-examine opposing wit- 
nesses on any matter relevant to the issues, to impeach any witness regardless 
of which party first called such witness to testify and to rebut the evidence 
against him, If a party does not testify in his own behalf, he may be called and 
examined as if under cross-examination. 

(b) The Commission may take judicial notice of its decisions, the annual re- 
ports of public utilities on file with the Commission, published reports of federal 
regulatory agencies, the decisions of State and federal courts, State and federal 
statutes, public information and data published by official State and federal agen- 
cies and reputable financial reporting services, generally recognized technical and 
scientific facts within the Commission’s specialized knowledge, and such other 
facts and evidence as may be judicially noticed by Justices of the Supreme Court 
and judges of the superior courts. When any Commission decision relies up- 
on such judicial notice of material facts not appearing in evidence, it shall be 
so stated with particularity in such decision and any party shall, upon petition 
filed within ten (10) days after service of the decision, be afforded an oppor- 
tunity to contest the purported facts noticed or show to the contrary in a re- 
hearing set with proper notice to all parties; but the Commission may notify 
the parties before or during the hearing of facts judicially noticed, and afford 
at the hearing a reasonable opportunity to contest the purported facts noticed, 
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or show to the contrary. (1949, c. 989, s. 1; 1959, c. 639, s. 2; 1963, c. 1165, 
Sle) 

Cross Reference.—As to rules of evi- 
dence generally, see § 8-1 et seq. 

Admissibility of Annual Reports of Mu- 
nicipalities—In a proceeding by a utility 
for an increase in rates, wherein munici- 

palities engaged in resale of electrical en- 
ergy purchased from the utility protested 
against the proposed schedules of the util- 

ity, copies of annual reports of the munici- 
pality to the Commission pursuant to stat- 
ute, which showed profits made by the mu- 

nicipalities from resale of electrical energy, 
were admissible in evidence on the question 
of whether the proposed schedules were fair 

Charged by Another Utility—In a pro- 
ceeding by a utility for a rate increase the 
Commission properly excluded evidence of 
rates charged by another utility in the 
same area as that involved in the proceed- 

ing in the absence of evidence as to the 

relative cost conditions of the two util- 
ities. State v. Municipal Corporations, 243 
N. C. 193, 90 S. E. (2d) 519 (1955). 
Burden of Proof.—In the hearing before 

the Utilities Commission, the burden was 
on the applicant to offer competent, ma- 
terial and substantial evidence in support 
of his application for modification of his 
existing franchise. Utilities Comm. v. 
Great Southern Trucking Co., 223 N. C. 
687, 28 S. E. (2d) 201 (1943): State v. 
Ray, a2sGm eC £60 tube be (2d) 870 

(1953). 

and equitable as between groups or classi- 
fications to be served under such schedules. 

State v. Municipal Corporations, 243 N. C. 
193, 90 S. E. (2d) 519 (1955). 

Admissibility of Evidence of Rates 

§ 62-66. Depositions. — The Commission or any party to a proceeding 
may take and use depositions of witnesses in the same manner as provided by 
law for the taking and use of depositions in civil actions in the superior court. 
(OS C2989, 5. 1819637 ¢ 1165,'s:/12) 

§ 62-67. Examination before hearing.—Any party to a proceeding may 
make application to the Commission for examination of any other party before 
hearing. The Commission, if it finds good cause therefor, shall issue the order 
for such examination, and the deposition taken thereunder shall be filed with 
the Commission’s chief clerk, in accordance with and subject to the procedure 
prescribed for such examinations in the superior court. In cases in which the 
Commission is a party, it may order such examination upon its own motion, up- 
on the affidavit of any member of the Commission’s staff. The Commission may 
adopt rules for the taking of such examinations. (1963, c. 1165, s. 1.) 

§ 62-68. Use of affidavits.—At any time, ten or more days prior to a 
hearing or a continued hearing, any party or the Commission may send by reg- 
istered or certified mail or deliver to the opposing parties a copy of any affidavit 
proposed to be used in evidence, together with the notice as herein provided. 
Unless an opposing party or the Commission at least five (5) days prior to the 
hearing, if the affidavit and notice are received at least twenty (20) days prior 
to such hearing, otherwise at any time prior to or during such hearing, sends 
by registered or certified mail or delivers to the proponent a request to cross- 
examine the affiant at the hearing, the right to cross-examine such affiant is 
waived and the affidavit, if introduced in evidence, shall be given the same effect 
as if the affiant had testified orally. If an opportunity to cross-examine an affiant 
at the hearing is not afforded after request therefor is made as herein provided, 
the affidavit shall not be received in evidence. The notice accompanying the affi- 
davit shall set forth the name and address of the affiant and shall contain a state- 
ment that the afhant will not be called to testify orally and will not be subject to 
cross-examination unless the opposing parties or the Commission demand the 
right of cross-examination by notice mailed or delivered to the proponent at least 
five (5) days prior to the hearing if the notice and affidavit are received at least 
twenty (20) days prior to such hearing, otherwise at any time prior to or during 
such hearing. (1949, c. 989, s. 1; 1957, c. 1152, s. 3; 1963, c. 1165, s. 1.) 

§ 62-69. Stipulations and agreemeuts; pre-hearing conference.— 
(a) In all contested proceedings the Commission, by pre-hearing conferences 
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and in such other manner as it may deem expedient and in the public interest, 

shall encourage the parties and their counsel to make and enter stipulations of 

record for the following purposes: 

(1) Eliminating the necessity of proof of all facts which may be admitted 

and the authenticity of documentary evidence, 

2) Facilitating the use of exhibits, and 

(3) Clarifying the issues of fact and law. 

The Commission may make informal disposition of any contested proceeding 

by stipulation, agreed settlement, consent order or default. 

(b) Unless otherwise provided in the Commission’s rules of practice and pro- 

cedure, such pre-hearing conferences may be ordered by the Commission or re- 

quested by any party to a proceeding in substantially the same manner, and 

with substantially the same subsequent procedure, as provided by law for the 

conduct of pre-trial hearings in the superior court. (1949, c. 989, s. 1271963; 

1165, 35.2.0) 

§ 62-70. Ex parte communications.—(a) In all matters and proceed- 

ings on the Commission’s formal docket with adversary parties of record, all 

communications or contacts of any nature between any party and the Commis- 

sion or any of its members or any hearing examiner assigned to such docket, 

whether verbal or written, formal or informal, which pertain to the merits of 

such matter or proceeding, shall be made only with full knowledge of or notice 

to all other parties of record. All parties shall have an opportunity to be in- 

formed fully as to the nature of such communication and to be present and 

heard with respect thereto. 
(b) In the event any such communication or contact shall be received by the 

Commission or any commissioner or any hearing examiner assigned to such 

docket without such knowledge or notice to all other parties, the Commission 

shall immediately cause a formal record of such violation to be made in its docket 

and thereafter no ruling or decision shall be made in favor of such violating 

party until the aggrieved party shall waive such violation or the Commission 

shall find as a fact that such party was not prejudiced thereby or that any such 

prejudice, if present, has been removed. 
(c) Any contacts or communications made in violation of this section which 

are not recorded by the Commission may be recorded by notice to the Com- 

mission by any aggrieved party and, unless the Commission shall find that such 

violation did not in fact occur, such recording shall have the same effect as if 

done by the Commission. 
(d) In matters not under this section, the Commission may secure informa- 

tion and receive communications ex parte, it being the purpose of this section 

to protect adversary interests where they exist but not otherwise to restrict un- 

duly the administrative and legislative functions of the Commission. 

(e) This section shall not modify any notice required in the case of plead- 

ings and proceedings which are subject to other requirements of notice to par- 

ties of record, whether by statute or by rule of the Commission, and the Com- 

mission may adopt reasonable rules to coordinate this section with such other 

requirements. 
(f) In addition to the foregoing provisions regarding contacts with members 

of the Commission and hearing examiners, if any party of record, including 

the assistant attorney general when he is a party, confers with or otherwise 

contacts any staff personnel employed by the Commission regarding the merits 

of a pending proceeding, the staff employee shall promptly forward by regular 

mail a memorandum of the date and general subject matter of such contact to 
all other parties of record to the proceeding. (1963, c. 1165, s. 1.) 

§ 62-71. Hearings to be public; record of proceedings.—(a) All 
formal hearings before the Commission, a hearing division, a commissioner or 
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an examiner shall be public, and shall be conducted in accordance with such 
rules as the Commission may prescribe. A full and complete record shall be 
kept of all proceedings on any formal hearing, and all testimony shall be taken 
by a reporter appointed by the Commission. Any party to a proceeding shall 
be entitled to a copy of the record or any part thereof upon the payment of the 
reasonable cost thereof as determined by the Commission. 

(b) The Commission in its discretion may approve stenographic or mechan- 
ical methods of recording testimony, or a combination of such methods, and a 
transcript of any such record shall be valid for all purposes, subject to protest 
and settlement by the Commission. 

(c) The Commission is authorized to provide daily transcripts of testimony 
in cases of substantial public interest and in other cases where time is an im- 
portant factor to the parties involved. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 
Formal Hearing.—An informal confer- 

ence between members of the Commission 
and representatives of the utility involved 
in a rate proceeding, which was called at 
the suggestion of the Commission, and 
which involved only a single question as 
to whether the protesting municipalities 

having industrial users could secure an in- 

dustrial rate, and at which conference no 

testimony and no record was taken, was 

not a formal hearing within the meaning 
of this section. State v. Municipal Corpo- 
rations, 243 N. C. 193, 90 S. E. (2d) 519 
(1955). 

§ 62-72. Commission may make rules of practice and procedure.— 
Except as otherwise provided in this chapter, the Commission is authorized to 
make and promulgate rules of practice and procedure for the Commission hear- 
mes 1O40n caon ese 11963 ec) 1165, s. 1.) 

In the absence of statutory inhibition, the 
Commission may regulate its own proce- 
dure within broad limits, and may prescribe 
and adopt reasonable rules and regulations 
with respect thereto, provided such rules 
are consistent with the statutes governing 
its actions. State v. Carolinas Committee 
for Industrial Power Rates, etc., 257 N. C. 

560, 126 S. E. (2d) 325 (1962). 
Rules Must Not Ee Contrary to Stat- 

utes.— While the power of the legislature to 
delegate authority to an administrative 
agency of the State tc prescribe rules and 
regulations for the due and orderly per- 

formance of its public functions is unques- 

tioned, this does not authorize the formula- 

lation of rules contrary to the statute. State 
v. ‘Atlantic Coast” Line! Rv) Cay 224 Ni C. 
283, 29 S. E. (2d) 912 (1944). 

Waiver or Suspension of Rules.—The 
Commission may adopt its own rules gov- 

erning pleadings, and has the power to 
waive or suspend the rules. State v. Caro- 
linas Committee for Industrial Power 

Rates; etep257 i Na Crmo50st eGo mea cld) 
325 (1962). 

Challenging Validity of Rules by Appeal 

under Former Law.—See State v. Atlantic 
Greyhound Corp., 224 N. C. 293, 29 S. E. 
(2d) 909 (1944); Utilities Comm. v. At- 

lantic Greyhound Corp., 224 N. C. 672, 

32 S. E. (2d) 23 (1944). 

§ 62-73. Complaints against public utilities.—Complaints may be 
made by the Commission on its own motion or by any person having an inter- 
est, either direct or as a representative of any persons having a direct interest 
in the subject matter of such complaint by petition or complaint in writing set- 
ting forth any act or thing done or omitted to be done by any public utility, in- 
cluding any rule, regulation or rate heretofore established or fixed by or for any 
public utility in violation of any provision of law or of any order or rule of the 
Commission, or that any rate, service, classification, rule, regulation or prac- 
tice is unjust and unreasonable. Upon good cause shown and in compliance with 
the rules of the Commission, the Commission shall also allow any such person 
authorized to file a complaint, to intervene in any pending proceeding. ‘The Com- 
mission, by rule, may prescribe the form of complaints filed under this section, 
and may in its discretion order two or more complaints dealing with the same 
subject matter to be joined in one hearing. Unless the Commisson shall deter- 
mine, upon consideration of the complaint or otherwise, and after notice to the 
complainant and opportunity to be heard, that no reasonable ground exists for 
an investigation of such complaint, the Commission shall fix a time and place 
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for hearing, after reasonable notice to the complainant and the utility complained 
c 

of, which notice shall be not less than ten (10) days before the time set for 

such hearing. (1949, c. 989, s. 1; 19634 ca b165)*sarl 

62-74. Complaints by public utilities.—Any public utility shall have 

the right to complain on any of the grounds upon which complaints are al- 

lowed to be filed by other parties, and the same procedure shall be adopted and 

followed as in other cases, except that the complaint and notice of hearing shall 

be served by the Commission upon such interested persons as it may designate. 

(1949, c. 989, s. 1; 1963, c. V16S:aceel.) 

§ 62-75. Burden of proof.—In all proceedings instituted by the Commis- 

sion for the purpose of investigating any rate, service, classification, rule, regu- 

lation or practice, the burden of proof shall be upon the public utility whose 

rate, service, classification, rule, regulation or practice is under investigation to 

show that the same is just and reasonable. In all other proceedings the burden 

of proof shall be upon the complainant. 
Legality of Rule Placing Burden Upon 

All Carriers as to All Rates.—This section 
uses the word “carrier” or “utility” in the 
singular. Therefore, when the Commission 

initiates an investigation of the entire rate 

structure of motor carriers, and places upon 
the carriers the burden of showing that the 
old rates, which have been in effect for a 

number of years with the approval of the 

Commission, are just and reasonable, a 
question arises as to whether the Commis- 

(1949, c. 989, s. 1; 1963, c. LLOs gene la) 

See State v. North Carolina Motor Car- 

riers Ass’n, 253 N. C. 432, 117 S. E. (2d) 

271 (1960). 

Burden of Proof as to Counterclaim.— 

Where the challenge to the rate of return 

arose from protestants’ counterclaim, the 

protestants were therefore complainants, 

and the burden was upon them. State v. 

Carolinas Committee for Industrial Power 

Rates, etc., 257 N. C. 560, 126 S. E. (2d) 325 

(1962). 

sion has exceeded its legislative authority. 

§ 62-76. Hearings by Commission, hearing division of Commission, 

commissioner, or examiner.—(a) Except as otherwise provided in this chap- 

ter, any matter requiring a hearing shall be heard and decided by the Commis- 

sion or shall be referred to a division of the Commission or one of the commis- 

sioners or a qualified member of the Commission staff as examiner for hearing, 

report and recommendation of an appropriate order or decision thereon, Sub- 
ject to the limitations prescribed in this article, a hearing division, hearng com- 
missioner or examiner to whom a hearing has been referred by order of the 
chairman shall have all the rights, duties, powers and jurisdiction conferred by 
this chapter upon the Commission. The chairman, in his discretion, may direct 
any hearing by the Commission or any division, commissioner or examiner to 
be held in such place or places within the State as he may determine to be in 
the public interest and as will best serve the convenience of interested parties. 
Before any member of the Commission staff enters upon the performance of du- 
ties as an examiner, he shall first take, subscribe to and file with the Commis- 
sion an oath similar to the oath required of members of the Commission. 

(b) In all cases where a division of the Commission hears a proceeding and 
as many as three commissioners hearing the case approve the recommended or- 
der, such order shall thereby become and shall be issued as a final order of the 
Commission. If less than three commissioners approve such order, it shall be a 
recommended order only, subject to review by the full Commission, with all 

commissioners eligible to participate in the final arguments and decision. 
_ (c) In all cases in which a pending proceeding shall be assigned to a hear- 
ing commissioner, such commissioner shall hear and determine the proceedings 
and submit his recommended order, but, in the event of a petition to the full 
Commission to review such recommended order, the hearing commissioner shall 
take no part in such review, either in hearing oral argument or in consideration 
of the Commission’s decision, but his vote shall be counted in such decision to 
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affirm his original order. (1949, c. 989, s. 1; 1959, c. 639, s. 3; 1963, c. 1165, 
sak) 

§ 62-77. Recommended decision of hearing division, commissioner 
or examiner.—Any report, order or decision made or recommended by a hear- 
ing division, commissioner or examiner with respect to any matter referred for 
hearing shall be in writing and shall set forth separately findings of fact and 
conclusions of law and shall be filed with the Commission. A copy of such rec- 
ommended order, report and findings shall be served upon the parties who have 
appeared in the proceeding. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

§ 62-78. Proposed findings, briefs, exceptions, orders, expediting 
gases, and other procedure. — (a) Prior to each decision or order by the 
Commission in a proceeding initially heard by it and prior to any recommended 
decision or order of a hearing division, commissioner or examiner, the parties 
shall be afforded an opportunity to submit, within the time prescribed by order 
entered in the cause, unless further extended by order of the Commission, for 
the consideration of the Commission, division, commissioner or examiner, as 
the case may be, proposed findings of fact and conclusions of law and briefs. 

(b) Within the time prescribed by the hearing division, commissioner, or ex- 
aminer, the parties shall be afforded an opportunity to file exceptions to the rec- 
ommended decision or order and a brief in support thereof, provided the time 
so fixed shall be not less than fifteen (15) days from the date of such recom- 
mended decision or order. The record shall show the ruling upon each requested 
finding and conclusion or exception. 

(c) In all proceedings in which a hearing division, commissioner or exam- 
iner has filed a report, recommended decision or order to which exceptions have 
been filed, the Commission, before making its final decision or order, shall af- 
ford the party or parties an opportunity for oral argument. When no excep- 
tions are filed within the time specified to a recommended decision or order, 
such recommended decision or order shall become the order of the Commission 
and shall immediately become effective unless the order is stayed or postponed 
by the Commission; provided, the Commission may, on its own motion, review 
any such matter and take action thereon as if exceptions thereto had been filed. 

(d) When exceptions are filed, as herein provided, it shall be the duty of the 
Commission to consider the same and if sufficient reason appears therefor, to 
grant such review or make such order or hold or authorize such further hear- 
ing or proceeding as may be necessary or proper to carry out the purposes of 

this chapter. The Commission, after review, upon the whole record, or as sup- 
plemented by a further hearing, shall decide the matter in controversy and make 
appropriate order or decision thereon. 

* (e) The Commission may expedite the hearing and decision of any case if 
the public interest so requires by the use of pre-trial conferences, daily trans- 
cripts of evidence, trial briefs, and prompt oral argument, and by granting pri- 
ority to the hearing and decision of such case. (1949, c. 989, s. 1; 1959, c. 639, 
6744611963, e.01165> sy 1.) 

Ordinarily, the procedure before the 
Commission is more or less informal and is 
not as strict as in superior court, nor is it 

confined by technical rules; substance and 
not form is controlling. State v. Champion 
Papers, Inc., 259 N. C. 449, 130 S. E. (2d) 

890 (1963). 

This section requires the Commission to 
find all facts essential to a determination 
of the question at issue. Having found the 
facts, it may then make factual conclu- 
sions. State v. Haywood Electric Mem- 

2B—9 

bership Corp., 260 N. C. 59, 131 S. E. (2d) 
865 (1963). 

The reason for compelling adequate fac- 
tual findings is to permit proper judicial 
review. State v. Haywood Electric Mem- 
bership Corp., 260 N. C. 59, 131 S. E. (2d) 
865 (1963). 

The duty imposed is similar to that duty 
imposed on a judge of the superior court 
by § 1-185 when a jury trial is waived, 
and on the Industrial Commission by § 
97-84 before it can award or deny com- 
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pensation. State v. Haywood Electric 

Membership Corp., 260 N. C. 59, 131 S. E. 

(2d) 865 (1963). 

Failure to Make Findings Necessitates 

Remand.—A failure by the Commission to 

fird facts essential to a determination of 

GENERAL Statutes oF NortH Carolina § 62-80 

sary findings on which it may base its or- 

der. State v. Haywood Electric Member- 

ship Corp., 260 N. C. 59, 131 S. E. (2d) 

865 (1963). 
Applied in State v. Carolina Power & 

Light Co. 250 N. C. 421, 109 S. E. (2d) 

the rights of the parties necessitates a re- 253 (1959). 

mand to the Commission to make neces- 

§ 62-79. Final orders and decisions; findings ; service; compliance. 

—(a) All final orders and decisions of the Commission shall be sufficient in de- 

tail to enable the court on appeal to determine the controverted questions pre- 

sented in the proceedings and shall include: 

(1) Findings and conclusions and the reasons or bases therefor upon all 

the material issues of fact, law, or discretion presented in the rec- 

ord, and 

(2) The appropriate rule, order, sanction, relief or statement of denial 

thereof. 

(b) A copy of every final order or decision under the seal of the Commission 

shall be served by registered or certified mail upon the person against whom it 

runs or his attorney and notice thereof shall be given to the other parties to the 

proceeding or their attorney. Such order shall take effect and become operative 

when issued unless otherwise designated therein and shall continue in force 

either for a period which may be designated therein or until changed or revoked 

by the Commission; provided, upon filing of new, changed or additional rates, 

it shall not be necessary to obtain relief from an outstanding order of the Com- 

mission fixing rates except in the case of transportation rates where the rates 

have been in effect less than one (1) year. If an order cannot, in the judgment 

of the Commission, be complied with within the time designated therein, the 

Commission may grant and prescribe such additional time as in its judgment is 

reasonably necessary to comply with the order, and may, on application and for 

good cause shown, extend the time for compliance fixed in its order. (1949, c. 

ae 1; 1957, c. 1152, s. 4; 1959, c. 639, s. 4; 1961, c. 472, s. 1; 1963, c. 1165, 

Saas 

§ 62-80. Powers of Commission to rescind, alter or amend prior or- 
der or decision.—The Commission may at any time upon notice to the public 
utility and to the other parties of record affected, and after opportunity to be 
heard as provided in the case of complaints, rescind, alter or amend any order 
or decision made by it. Any order rescinding, altering or amending a prior or- 
der or decision shall, when served upon the public utility affected, have the 
same effect as is herein provided for original orders or decisions. (1949, c. 989, 
S37 S1OO5 MC SL LOni geile) 

“Complaint Proceeding.” — A _ hearing 
pursuant to the provisions of this section 
and § 62-136 which involves a single rate 
or small part of a rate structure of a pub- 
lic utility is called a “complaint proceed- 
ing.” It differs from a general rate case in 
that it deals with an emergency or change 
of circumstances which does not affect the 
entire rate structure of a utility and may 
be resolved without involving the proce- 
dure outlined in § 62-133. State v. Caro- 
lina Power and Light Co.. 250 N. C. 421, 
109 S. E. (2d) 253 (1959). 
The Commission may not arbitrarily or 

capriciously rescind its order approving a 
contract between utilities. It must appear 

that such rescission is made because of a 
change of circumstances requiring it in 
the public interest. State v. Carolina Coach 
Co., 260 N. C. 43, 132 S. E. (2d) 249 (1963). 

In the absence of statutory authority, 
and in the absence of any additional evi- 
dence or a change in conditions the Com- 
mission has no power to reopen a proceed- 
ing and modify or set aside an order 
theretofore made by it where the order 
was made in pursuance of an agreement 
entered into by the parties to the pro- 
ceeding. State v. Carolina Coach Co., 260 
N.C, 43, 182:S. E. (2d): 249(1963): 

Circumstances Justifying Rescission of 
Prior Order Approving Contract. — The 
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improvement and construction of high- 
ways between two minicipalities making 
feasible a new and quicker bus route be- 
tween them was sufficient change of con- 
dition to empower the Utilities Commis- 
sion to modify or rescind a prior order 
entered by it approving an agreement be- 
tween two carriers in regard to their re- 
spective services to the public between 
the two municipalities along the older 
routes. State v. Carolina Coach Co., 260 N. 
G43; 132.5. Es. (2d)! 249) (1963). 

Revocation of Prior Order Reversed.— 
An order of the Utilities Commission re- 

1963 CUMULATIVE SUPPLEMENT § 62-90 

voking its prior order approving an agree- 
ment between carriers in regard to their 

respective services along the route in ques- 
tion and substituting in lieu thereof an 
order of the Commission having the same 
effect as the agreement, was reversed, 

there being no evidence to support the 
Commission’s conclusion that the new or- 
der would promote harmony among the 
carriers, and there being no showing of a 

change of condition requiring a revision of 

the prior order in the public interest. State 
v. Carolina Coach Co., 260 N. C. 43, 132 
S. E. (2d) 249 (1963). 

§ 62-81. Special procedure in hearing and deciding rate cases.— 
All proceedings for an increase in rates and all other rate proceedings declared 
to be general rate cases under § 62-137 shall be set for hearing within six (6) 
months of the institution or filing thereof, and the procedure for rendering deci- 
sions therein shall be given priority over all other cases on the Commission’s 
calendar of hearings and decisions. Such cases shall be heard by the full Com- 
mission, and the Commission shall furnish a transcript of the evidence and tes- 
timony presented by the end of the second business day after the taking of each 
day of testimony. The Commission shall require that briefs and oral arguments 
in such cases be submitted within thirty (30) days after receipt of such trans- 
cripts, and the Commission shall render its decision in such cases within sixty 
(60) days after submission of such briefs and arguments. All public utilities 
filing or applying for an increase in rates for electric, telephone, natural gas or 
water service shall notify their consumers of such filing by regular mail or by 
newspaper publication within thirty (30) days thereafter, which notice shall 
state that any hearing on said filing shall be set within six (6) months of said 
filing date. Other public utilities shall give such notice in a manner to be pre- 
scribed by the Commission, (1963, c. 1165, s. 1.) 

§§ 62-82 to 62-89: Omitted. 

ARTICLE 5, 

Review and Enforcement of Orders. 

§ 62-90. Right of appeal; filing of exceptions.—(a) No party to a 
proceeding before the Commission may appeal from any final order or decision 
of the Commission unless within thirty (30) days after the entry of such final 
order or decision, or within such time thereafter as may be fixed by the Com-. 
mission, by order made within thirty (30) days, the party aggrieved by such de- 
cision or order shall file with the Commission notice of appeal and exceptions. 
which shall set forth specifically the ground or grounds on which the aggrieved 
party considers said decision or order to be unlawful, unjust, unreasonable or 
unwarranted, and including errors alleged to have been committed by the Com- 
mission. 

(b) The Commission shall within thirty (30) days after the filing of notice: 
of appeal and exceptions to the final order or within thirty (30) days after any 
order which may be issued finally determining the exceptions to the final order, 
whichever is later, transmit the entire record in the proceeding, or a copy there- 
of, certified under the seal of the Commission, to the Supreme Court in all rate 
increase cases covered by § 62-99, and in all other cases, to the superior court 
of the county agreed upon by the parties, or in the absence of such agreement, 
to the superior court of any county in which the business involved in the pro-. 

131 



§ 62-90 GENERAL Statutes oF NortH CAROLINA § 62-90 

ceeding is conducted, or is proposed to be conducted, or in which the remedy 

or relief sought is to be applied or enforced, together with the notice of appeal; 

provided, however, the Commission may, on motion of any party to the pro- 

ceeding or on its own motion, set the exceptions to the final order upon which 

such appeal is based for further hearing before the Commission. 

(c) Any party may appeal from all or any portion of any final order or de- 

cision of the Commission in the manner herein provided. Copy of the notice of 

appeal shall be mailed by the appealing party at the time of filing with the Com- 

mission, to each party to the proceeding to the addresses as they appear in the 

files of the Commission in the proceeding. The failure of any party, other than 

the Commission, to be served with or to receive a copy of the notice of appeal 

shall not affect the validity or regularity of the appeal. 
(d) Except in direct appeals under § 62-99, the judge holding the court for 

the county to which the record is sent or the resident judge of the judicial 

district embracing said county shall hear and determine all matters arising on 

such appeal, as in this article provided, and may, in the exercise of discretion, 

remove the case to any other county. After final determination of the appeal, 
the clerk of the superior court shall return to the Commission such records as 
were transmitted by it to such court, together with a certified copy of the de- 
cision of the court.” (1949, ¢,: 989, s..1; 1955, ‘¢: 1207, si'131959) ch 639 "se 1; 
1963; cy L165 /is2/1.) 

I. General Consideration. 

II. Cases Decided Prior to 1949 Revision 

of Procedural Sections. 

Cross Reference. 

As to appeal directly to Supreme Court 
from order approving or authorizine rate 
increase, see § 62-99. 

I. GENERAL CONSIDERATION. 

Necessity for Filing Exceptions; Ap- 
peal Limited to Parties.—An affected party 
must file exceptions tc the determination 
or decision within ten (now thirty) days 

after notice of the determination or deci- 
sion. And on appeal from the Utilities 
Commission is limited to parties to the 

proceeding, and a party is not affected by 
a ruling of the Utilities Commission unless 
the decision affects or purports to affect 
some right or interest of a party to the 

controversy and is in some way determi- 
native of some material question involved. 
In re Housing Authority, 233 N. C. 649, 
65 S. E. (2d) 761 (1961). 

Jurisdiction of Commission to Reopen 
Case and Make Changes in Record. — 
Within the time limited for transmitting 
the record to the superior court the Utili- 
ties Commission, notwithstanding the fil- 
ing of notice of appeal, has jurisdiction 
and authority to reopen the case, to hear 
further evidence, and to make such changes 

in the original record as the Commission 
concludes the facts and the law warrant 
in order that the record may speak the 
truth. State v. Champion Papers, Inc., 259 
N. C. 449, 130 S. E. (2d) 890 (1963). 

II. CASES DECIDED PRIOR TO 
1949 REVISION OF PRO- 
CEDURAL SECTIONS. 

Editor’s Note.—All of the cases in the 
following note were decided before the 
1949 revision of the statute relating to 
procedure before the Utilities Commission 

and appeals therefrom, and construe former 
§§ 62-19 and 62-20, to which this section 
corresponds. 

Powers and Jurisdiction of Commission. 
—Under this chapter as it stood prior to 
the revision of 1949, it was held that, for 
the purpose of making investigations and 
conducting hearings, the legislature had 
constituted the North Carolina Utilities 
Commission a court of record, with all the 
powers and jurisdiction of a court of gen- 
eral jurisdiction as to all subjects ¢m- 
braced within the purview of the statute, 

for which procedure was prescribed and 
authorized, with the right in “any party 
affected thereby” to appeal “from all de- 
cisions or determinations made by the 
Utilities Commission.” State v. Atlantic 
Greyhound Corp., 224 N. C. 293, 29 S. 

BK. (2d) 909 (1944); Utilities Comm. v. 
Atlantic Greyhound Corp., 224 N. C. 672, 
32 S. E. (2d) 23 (1944). See § 62-60. 

Orders of Commission Need No Con- 
firmation.—The Utilities Commission is a 

State administrative agency of original and 
final jurisdiction, and its orders require 
no confirmation by any court to be effec- 
tive. State v. Carolina Scenic Coach Co., 
218 N. C. 233, 10 S. E. (2d) 824 (1940). 

Rehearing upon Exceptions.—Under this 
chapter as it stood prior to the 1949 re- 
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vision, it was held that the Utilities Com- 
mission was not authorized to grant re- 
hearings except in the manner prescribed 
by former § 62-20, to which this section 
corresponds. State v. Norfolk Southern 
KRyy Gos Sea uN: G. W760. 3822 8..Bc (2d): 346 
(1944). 

Appeal to Superior Court.—Under for- 
mer § 62-20 appeal from the Commission 
must be to the superior court. Pate v. 
Wilmington, FetGy axa Co. alee NaCw877, 
29 S. E. 334 (1898). 

Jurisdiction of Superior Court — Dis- 
missal.—The jurisdiction of the superior 
court with respect to the trial of law and 

fact on appeal under former § 62-20 was 
derivative and not original, and therefore 
if the Commission was without jurisdic- 
tion of the proceeding in which the order 
was made, from which the appeal was 
taken, because of the absence of a neces- 
sary party, or upon any other ground, 

the superior court was likewise without 
jurisdiction, and the proceeding pending 
therein, upon appeal, should be dismissed 
by said court. State v. Southern Ry. Co., 
196 N. C. 190, 145 S. E. 19 (1928). 

Independent Action to Restrain Exer- 
cise of Rights Granted by Commission.— 
Plaintiffs instituted action against a com- 
peting carrier to restrain it from exercis- 
ing rights given it by orders of the Utili- 
ties Commission amending its franchise. 
The orders were entered in proceedings 
to which plaintiffs were parties. It was 
held that plaintiffs had adequate remedy 
for the protection of their rights by ap- 
peal under former §§ 62-19 and 62-20, 
and judgment sustaining defendant’s de- 
murrer in the independent action was 
proper. Atlantic Greyhound Corp. v. North 
Carolina Utilities Comm, 229. N. C: 31, 
47 S. E. (2d) 473 (1948). 

Right of Appeal Confined to Parties.— 
Former § 62-20 distinctly confined the 
right of appeal to a party to the proceed- 
ing. North Carolina Corp. Comm. v. Win- 
ston-Salem, etc., R. Co., 170 N. C. 560, 
87 S. E. 785 (1916). 
The right of appeal conferred by former 

§ 62-20 was limited to a party to the pro- 
ceeding. For purposes of appeal, those 
who had no property or proprietary rights 
which were or might be affected by orders 
of the Commission were not such parties. 
An appeal by persons who were not par- 

ties to the proceeding would be dismissed 
by the superior court, for the reason that 
said court acquired no jurisdiction by such 
appeal. State v. Southern Ry. Co., 196 N. 
C. 190, 145 S. E. 19 (1928); State v. Kin- 
ston, 221 N. C. 359, 20 S. E. (2d) 322 
(1942). 
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“Any Party Affected”.—Under the pro- 
visions of former § 62-20, “any party af- 
fected” by the order of the Commission 
as to rates or charges for passengers by a 

street railway company, etc., was given 

the right of appeal to the court from such 
order. In re Southern Pub. Utilities Co., 
179 N. Casi e10U Se 6195 (1919). 

The former statute, providing that “from 

all decisions or determinations made by 
the Corporation [now Utilities] Commis- 
sion any party affected thereby shall be 
entitled to an appeal,” must necessarily 
mean from a decision which affects or 
purports to affect some right or interest 
of a party to the controversy and is in 
some way determinative of some material 

question involved. State v. Southern R. Co., 
147 N. C. 483, 61 S. E. 271 (1908). 

It is the duty of a municipality granting 
a charter to a corporation to operate a 
streetcar system therein which, by con- 

tract, has limited the fares to be charged 
passengers within a certain amount, to 

represent the public in proceedings upon 
a petition filed by the railway company 
before the Commission requesting that it 
be permitted to raise the fares beyond those 
limited in the contract, and thus the mu- 
nicipality might appeal through the courts 
as former § 62-20 prescribed, when the or- 
der was adverse to it or the interest it 
represented, as a “party affected by the 
decision and determination of the Com- 
mission,” expressly provided for by the 
statute. In re Southern Pub. Utilities Co., 
1799 N, Ce 151/101 'S2 Be 679 (1 Bis). 

Who Were Not Parties under Former § 
62-20.—Citizens seeking to have a railway 
station moved could not appeal from the 
Commission’s decision, under former § 62- 
20, because they were not parties. North 
Carolina Corp. Comm. v. Winston-Salem, 
CL Cie Rem GO Om Nem Cae0Qm cy Ose r ea 85 
(1916). 

Notice Mandatory.—Under former § 62- 
20, it was held that the statutory notice of 
an appeal by a railroad company from an 
order of the Commission was mandatory, 
and could not be extended by the consent 
of the parties of record. State v. Southern 
R. Co., 185 N. C. 435, 117 S. E. 563 (1923); 
State v. Norfolk Southern Ry. Co., 224 
N..C. 762, 32 S. B. (2d) 346 (1944). 

Notice to Complaining Party under For- 
mer § 62-20.—When notice of appeal to 
the superior court was given to the Com- 
mission by a railroad company, and other 
requirements of former § 62-20 relating 
thereto were met by the company, it was 
sufficient without giving notice of the ap- 
peal to the complaining party in the pro- 
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ceedings had before the Commission, as 

upon this appeal the statute made the 

Commission the party plaintiff. North 

Carolina Corp. Comm. v. Southern R. Co., 

151 N. C. 447, 66 S. E. 427 (1909) 
Removal to Federal Courts.—Assuming 

that an order of the Commission made to 

compel a carrier to change the location 

and conditions of its depot to promote the 

convenience, security and accommodation 

of the public would be an invasion of in- 

terstate commerce, this does not trans- 

form the proceedings in which the order 

is made into “a suit at law or in equity,” 

as such removable from the superior court 

of the State to an inferior federal tribunal, 
upon the ground of diverse citizenship. 

North Carolina Corp. Comm. v. Southern 
R. Co., 151 N. C. 447, 66 S. E. 427 (1909). 

In proceedings for the removal of a 
cause from the State to the federal courts 
upon the question of diversity of citizen- 
ship under the federal statute applicable, 
the State court is not bound to surrender 
its jurisdiction until a case has been made 

which, on the face of the petition, shows 
the petitioner has a right to the transfer 

of the cause to the federal courts. North 
Carolina Corp. Comm. v. Southern R. Co., 
151 N. C. 447, 66 S. E. 427 (1909). 

Final Process.—Under this article as it 
stood before the 1949 revision, it was held 
that the Commission had no power to en- 
force its orders and decrees by final proc- 
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ess issuing directly therefrom, and for 

such purpose resort must be had to ordi- 

nary courts, either by independent pro- 

ceedings or in proper instances by proc- 

ess issued in cases carried before such 
courts on appeal. State v. Southern R. Co., 

147 N. C. 483, 61 S. E. 271 (1908). See §§ 
62-97, 62-98. 

Removal of Franchise Restriction as to 
Carriage of Passengers by Motor Carrier. 
—Former § 62-20 authorized a petitioner 
to appeal to the superior court from an 
adverse ruling of the Utilities Commission 
on its petition for the removal from its 
franchise of a restriction in regard to the 
carriage of passengers, and the contention 

that no appeal would lie from such or- 
der because the right of appeal was gov- 
erned by the motor carrier laws authoriz- 
ing an appeal from an order affecting 
franchise only when entered for violation 
of law, was untenable. Utilities Comm. v. 
Carolina Scenic Coach Co., 216 N. C. 325, 
4 S. E. (2d) 897 (1939). 

Petitioner had the right to appeal to the 
superior court from the denial of its peti- 
tion for the removal from its franchise of 
a restriction prohibiting it from transport- 
ing passengers between two cities along 
its route in purely local traffic between 
the said cities. State v. Carolina Scenic 
Coach Co.,:218 N. C, 233, 10 S. Ez, (2d) 
824 (1940). 

§ 62-91. Appeal docketed; priority of trial.—The cause shall be en- 
titled “State of North Carolina on relation of the Utilities Commission against 
(here insert name of appellant).” It shall be on the civil issue docket of such 
court and shall have priority over other civil actions. (1949, c. 989, s. 1; 1963, 
C1 165s) 

Utilities Commission as Party.—When 
the Utilities Commission sits as a court of 
record to determine the rights of rival 
claimants to a valuable franchise, it is 
somewhat anomalous io find it appearing 
in the Supreme Court to uphold its order 

from which one or the other party had 
appealed. However, this procedure seems 
to have been authorized by the General 
Assembly. State v. City Coach Co., 234 N. 
C. 489, 67 S. E. (2d) 629 (1951). 

§ 62-92, Parties on appeal.—In any appeal to the superior court, the 
complainant in the original complaint before the Commission shall be a party 
to the record and each of the parties to the proceeding before the Commission 
shall have a right to appear and participate in said appeal. (1949, c. 989, s. 1; 
1963 5icra1 165,Usr el) 
Former Law.—Under this chapter as it 

stood before the 1949 revision of the pro- 

cedural sections, in case of an appeal to 

the courts, the only authorized parties were 
the State of North Carolina on relation of 
the Commission as plaintiff and the rail- 
road or other corporation as defendant. 
No one else could appeal, because there 

were, and under the statute could be, no 
other parties, and the right to appeal was 

confined to the parties to the proceeding. 
North Carolina Corp. Comm. v. Winston- 
Salem, etc., .R. Co., 170 N. C.7560, 87; S. 
E. 785 (1916). 
The Utilities Commi-s3ion is a party of 

record in a proceeding before it, and upon 
appeal the Commission becomes the party 
plaintiff. State v. Norfolk Southern Ry. 
Co., (224 N.C. 762.) 32 S. (iad) 9846 
(1944), 
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§ 62-93. No evidence admitted on appeal; remission for further 
evidence.—No evidence shall be received at the hearing on appeal but if any 
party shall satisfy the court that evidence has been discovered since the hearing 
before the Commission that could not have been obtained for use at that hear- 
ing by the exercise of reasonable diligence, and will materially affect the merits 
of the case, the court may, in its discretion, remand the record and proceed- 
ings to the Commission with directions to take such subsequently discovered evi- 
dence, and after consideration thereof, to make such order as the Commission 
may deem proper, from which order an appeal shall lie as in the case of any 
other final order from which an appeal may be taken as provided in § 62-90. 
C1Q4ON cn ORO Ms 1 21 955Re. 1207.75. 2: 1963)ch 1 loses) 

Cross Reference.—See note to § 62-94. evidence, or that newly discovered evi- 
Record Must Show Basis for Remand. dence was available, there is no basis for 

—Where nothing in the record indicates the court, in its discretion, to remand the 
that any party made a motion to remand cause. State v. Maybelle Transport Co., 
or that any party desired to offer further 252 N. C. 776, 114 S. E. (2d) 768 (1960). 

§ 62-94. Record on appeal; extent of review. — (a) On appeal the 
court shall review the proceedings without a jury in chambers or at term time 
and such review shall be confined to the record as certified by the Commission 
to the court, except that in cases of alleged irregularities in procedure before 
the Commission, not shown in the record, testimony thereon may be taken in 
the court. 

(b) So far as necessary to the decision and where presented, the court shall 
decide all relevant questions of law, interpret constitutional and statutory pro- 
visions, and determine the meaning and applicability of the terms of any Com- 
mission action. The court may affirm or reverse the decision of the Commis- 
sion, declare the same null and void, or remand the case for further proceed- 
ings; or it may reverse or modify the decision if the substantial rights of the 
appellants have been prejudiced because the Commission’s findings, inferences, 
conclusions or decisions are: 

(1) In violation of constitutional provisions, or 
(2) In excess of statutory authority or jurisdiction of the Commission, or 
(3) Made upon unlawful proceedings, or 
(4) Affected by other errors of law, or 
(5) Unsupported by competent, material and substantial evidence in view 

of the entire record as submitted, or 
(6) Arbitrary or capricious. 

(c) In making the foregoing determinations, the court shall review the whole 
record or such portions thereof as may be cited by any party and due account 
shall be taken of the rule of prejudicial error. The appellant shall not be per- 
mitted to rely upon any grounds for relief on appeal which were not set forth 
specifically in his notice of appeal filed with the Commission. 

(d) The court shall also compel action of the Commission unlawfully with- 
held or unlawfuly or unreasonably delayed. 

(e) Upon any appeal, the rates fixed, or any rule, regulation, finding, deter- 
mination, or order made by the Commission under the provisions of this chapter 
shall be prima facie just and reasonable. If on any appeal the court determines 
that an issue is presented which, for constitutional reasons, must be submitted 
to a jury, the court shall order a jury trial as to such issue, (1949, c. 989, s. 1; 
P95 5a 207) sh 331 903% Cheb Osese!:) 

I. General Consideration. I. GENERAL CONSIDERATION. 

II. Cases Decided Prior to 1949 Revision Appeals from the Utilities Commission 
of Procedural Sections. are confined to questions of law upon 
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grounds specifically set forth in appellant’s 
petition for rehearing by the Commission. 

State v. Queen City Coach Co., 233 N. C. 
119, 63 S. E. (2d) 113 (1951). See State 

v. Mead Corp., 238 N. C. 451, 78 S. E. 

(2d) 290 (1953). 
Weighing of Evidence and Exercise of 

Judgment Thereon Are Matters for Com- 
mission.—The decisions of the Utilities 
Commission must be within the authority 

conferred by statute, yet the weighing of 
the evidence and the exercise of judgment 
thereon as to transportation problems 
within the scope of its powers are matters 
for the Commission. State v. Carolina 
Coach Co.,.'260 N: C. 43,132) S. BB. (2d) 
249 (1963). 
And Court May Not Find Facts or Reg- 

ulate Utilities—Although in reviewing an 
order of the Commission, a court might, 
upon the same facts, have reached a dif- 
ferent result, it is not for the court to find 

the facts or to regulate utilities. State v. 
Carolina Coach Co., 260 N. C. 43, 132 S. 
E. (2d) 249 (1963). 
What constitutes public convenience and 

necessity is primarily an administrative 
question with a number of imponderables 
to be taken into consideration, e. g., 
whether there is a substantial public need 
for the service; whether the existing car- 
riers can reasonably meet this need, and 
whether it would endanger or impair the 
operations of existing carriers contrary to 
the public interest. State v. Carolina Coach 
Co., 260 N. C. 43, 132 S. E. (2d) 249 
(1963). 

Determination by Commission Is Prima 
Facie Just and Reasonable.—A determina- 
tion by the Commission is made by stat- 
ute, not simply prima facie evidence of its 
validity, but prima facie just and reason- 
able. State v. Ray, 235 N. C. 692, 73 S. 
EK. (2d) 870 (1953); State v. Municipal 
Corporations, 243 N. C. 193, 90 S. E. (2d) 
519 (1955); State v. Casey, 245 N. C. 297, 
96 S. E. (2d) 8 (1957); State v. Carolina 
Coach Co., 260 N. C. 43,°132 $. E. (2d) 
249 (1963). 

An order of the Commission requiring 
a transportation compan, to maintain pub- 

lic service facilities must be considered 
prima facie reasonable and just, but this 
does not preclude the transportation com- 
pany affected from showing that the order 

was unsupported by competent, material 

and substantial evidence. State v. Atlantic 
Coast Line R. Co., 238 N. C. 701, 78 S. 
EB. (2d) 780 (1953). 

By this section an order of the Commis- 
sion is prima facie just and reasonable. 
This applies to orders approving contracts 
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of public utilities. State v. Carolina Coach 
Co.; 260 Ni.C; 43, 182. Si -Has(edjies 
(1963). 

And Burden Is on Appellant to Show 

Error of Law in Proceedings.—The law 
imposes the duty upon the Utilities Com- 
mission and not the courts to fix rates, 

and the burden is upon appellant from an 
order of the Commission to show error of 
law in the proceeding before the Commis- 
sion. State v. Champion Papers, Inc., 259 

N.C, 449} 130 °S..E.; (2d). 890° (1963); 

But Appellant May Show That Order 
Was Unsupported by Evidence.—Upon ap- 

peal the orders made by the Utilities Com- 
mission “shall be prima facie just and rea- 
sonable,” but this does not preclude the 
appellant from showing that the evidence 
offered rebuts the prima facie effect of the 
order, and that the order was unsupported 
by competent, material and substantial evi- 
dence in view of the entire record. State 
v. Atlantic’ Coast’ Line=R. Go; 235° NC: 
273, 69 S. E. (2d) 50¢ (1952); State v. 
Gulf-Atlantic Towing Corp., 251 N. C. 
105, 110 S. E. (2d) 886 (1959). 
While the determination of a petition by 

a carrier to be allowed to discontinue an 
established service rests in large measure 
in the sound judgment and discretion of 
the Utilities Commission, and its order in 
regard thereto is prima facie just and rea- 
sonable, such order is reviewable to ascer- 
tain whether it is arbitrary or capricious 
or if the essential findings of fact on which 
it is based are supported by competent, 
material and substantial evidence. State v. 
Southern Ry. Go., 254 °N. C. 73; 118°S. E. 
(2d) 21 (1961). 

Additional Findings of Fact by Superior 
Court Not Authorized.—_When an appeal 
to the superior court is taken from an or- 
der entered by the North Carolina Utili- 
tic: Commission, the review is limited to 
the record as certified and to the ques- 
tions of law presented therein. There is 
no provision for additional findings of fact 
by the judge for the purpose of determin- 
ing the validity of the order entered by 
the Commission. State v. Fox, 236 N. C. 
553, 78 S.) E. (2d). 464 (1952)? sStateny. 
Ray, 236 N. C. 692, 73 S. E. (2d) 870 
(1953). See State v. Mead Corp., 238 N. 
C. 451, 78 S. E. (2d) 290 (1953). 

And where the trial judge made findings 
of fact and upon the findings so made 
rendered judgment that the orde: of the 
Commission was null and void, the Su- 
preme Court will remand the case to the 
superior court for judgment on the ques- 
tions of law presented by the record as 
certified, or for remand to the Utilities 
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Commission for additional findings if any 
may be deemed necessary. State v. Fox, 
236 N. C. 553, 73 S. E. (2d) 464 (1952). 

Commission’s Findings Are Conclusive 
if Supported by Evicence.—On the appeal 
to the superior court the Commission’s 
findings of fact are conclusive and _ bind- 
ing if they are supported by competent, 
material, and substantial evidence in view 
of the entire record. State v. Champion 
Papers, Inc., 259 N. C. 449, 180 S. E. (2d) 
890 (1963). 

Evidence of Reasonableness of Practice. 
—Where the Commission’s order required 
the defendants to do no more than they 
did voluntarily and without objection 
for thirty years or more, preceding the 

last six or eight years this would seem 
to be “strong evidence” ef the reasonable- 

ness of the practice. (Jtilities Comm. v. 
Southern Ry. Co., 256 N. C. 359, 124 S. 
E. (2d) 510 (1962). 

When Order Granting Rate Increase 
Affirmed.—Where the order of the Util- 
ities Commission granting petitioner an in- 
crease in rates in a general rate case is 

justified by the findings of fact which are 
supported by plenary evidence, the order 
of the Commission will be affirmed. State 
v. Tidewater Natural Gas Co., 259 N. C. 
558, 131 S. E. (2d) 303 (1963). 

Issues Not Raised before Commission.— 
Appellant may not rely on new grounds 
for relief on appeal when such grounds 
were not set forth specifically in his peti- 
tion for rehearing before the Commission. 
State ve State, 250 Ny C..'410, 109)'S. E. 
(2d) 368 (1959). 

Contents of Order Remanding Cause.— 
If a cause is remanded under this section, 
the order should specify the ground on 
which it is based and thereby indicate to 
the Commission the nature of its further 
proceedings. State v. Maybelle Transport 
Co., 252 ON Cl-776, 114 SP Ee (2d). 768 
(1960). 
Applied in State v. Haywood Electric 

Membership Corp., 260 N. C. 59, 131 S. 
E. (2d) 865 (1963). 

II. CASES DECIDED PRIOR TO 
1949 REVISION OF PRO- 
CEDURAL SECTIONS. 

Editor’s Note.—All of the cases in the 
following note were decided before the 
1949 revision of the procedural provisions 
of this chapter, and construe former §§ 
62-20 and 62-21, corresponding to § 62-90 

and this section. It should be noted that the 
1949 revision made many changes in pro- 
cedure, and especially ir the extent of re- 
view. 

Prior to the 1949 revision, on appeal to 
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the superior court the trial was under the 
same rules and regulations applicable in 

other civil causes, save and except the 
prima facie effect to be given the decision 
or determination of the Commission. State 
v. Great Southern Trucking Co., 223 N. 
C. 687, 28 S. E. (2d) 201 (1948). 
Appeal under Former Law Was Trial 

de Novo.—Upon appeal under the former 
statute by a party to a proceeding before 
the Corporation [now Utilities] Commis- 
sion from an order made therein under 
former §§ 62-42 and 62-43, the superior 
court had jurisdiction to try and deter- 
mine both issues of law and issues of fact, 

duly presented by assignments of error 
based upon exceptions duly taken by the 
appellant during the ‘earing before the 
Commission. The trial of such issues by 
the superior court was de novo. State v. 
Southern?Ry, Coj7196. Ni. G. 190) 145nS: 

919) (1928), citing )S) veo Re ete: 
270, 76 S. E. 554 (1912). 
Under this chapter as it stood before 

the 1949 revision, the trial was de novo, 
and from thence only would a further ap- 
peal lie to the Supreme Court, governed 
by the rule that such an appeal must not 
be fragmentary, but shall be from a final 
judgment or one final in its nature. State 
wv.) Cannon Mig: .Co., ai8F N@a97, 116) S: 

E. 178 (1923). 
A provision of former § 62-21 that on 

appeal the trial should be “under the same 
rules and regulations as are prescribed for 
the trial of other civil causes,” was in- 

terpreted to mean that the trial should be 

de novo. State v. Great Southern Truck- 
ing Co., 223 N. C. 687, 28 S. F. (2d) 201 
(1943), citing North Carolina Corp. Comm. 
v. Winston-Salem Southbound R. Co.. 170 
N: C. 560, 87 S. E. 785 (1916). 

Appeals from the Utilities Commissioner 
were analogous to appeals from a justice 
of the peace rather than appeals from a 
referee, and since the trial in the superior 
court was de novo upon issues of fact 
raised by the exceptions, the superior court 
properly refused to pass upon appellant’s 
exceptions to the findings of fact seriatim. 
State v. Carolina Scenic Coach Co., 218 
N. C. 233, 10 S. E. (2d) 824 (1940). 

Decision of Commission Was “Prima 
Facie Just and MReasonable.”—While on 
appeal from the Utilities Commission to 
the superior court the provision of former 
§ 62-21 was interpreted to mean that the 
trial should be de novo, the section also 
provided that the decision or determina- 
tion of the Commission “shall be prima 
facie just and reasonable.” State v. Great 
Southern Trucking Co., 223 N. C. 687, 28 
S. E. (2d) 201 (1943). 
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Findings of Fact Not Conclusive.—For- 

mer §§ 62-20 and 62-21 did not contain 

any provision that the findings of fact by 

the Utilities Commission should be con- 

clusive on appeal. State v. Willis Barber, 

etc., Shop, 219 N. C. 709, 15 S. E. (2d) 

4 (1941). 
Presumptions.—The provision of the for- 

mer statute that the decision of the Utili- 

ties Commissioner should be deemed prima 

facie just and reasonable, merely raised 

a presumption of ‘aw, and placed the 

burden of going forward with the proof 

upon the party appealing from the deci- 
sion, but even if the section had been con- 
strued to raise a presumption of fact, an 
instruction that the findings and decision 

of the Commissioner were prima facie just 
and reasonable gave appellee the benefit 
of a presumption of fact when the evi- 
dence fully apprised the jury of the sub- 
stance and purport of the order. State v. 
Carolina Scenic Coach Co., 218 N. C. 233, 
10 S. E. (2d) 824 (1940). 

Issues of Fact—While on appeal under 
the former law from the denial of a peti- 
tion to remove certain restrictions from 
petitioner’s franchise, the point at issue 
was the reasonableness of the Commis- 
sioner’s order, which was a question of 
law, nevertheless the reasonableness of the 

order depended upon the attendant facts, 

and exceptions to the Commissioner’s find- 

ings upon which his order was predicated, 
raised issues of fact for the determination 
of the jury. State v. Carolina Scenic Coach 
Com 218) NOG. 238 408Sr Ee (ad) 824 
(1940). 

Petitioner filed a petition requesting the 
removal from its franchise of a restriction 
prohibiting it from transporting pDassen- 
gers between two cities along its route in 
purely local traffic between the said cities. 
The Utilities Commissioner denied the 
petition upon his findings, among others, 
that the service between the two cities 
furnished by another carrier was ample, 
that there was no necessity for permitting 
petitioner to furnish service between the 
two cities, and that the removal of the 

restriction was not demanded by the pub- 
lic interest. Upon appeal, under the former 
law, it was held that the exceptions raised 

issues of fact to be determined by a jury, 
a high degree of formality in separating 
findings and conclusions of fact from con- 
clusions of law not being required, and 
the appeal was properly transferred to the 
civil issue docket and tried before a jury. 
State v. Carolina Scenic Coach Co., 218 
N. C. 233, 10 S. E. (2d) 824 (1940). 

Question for Decision on Appeal.—Pe- 
titioner filed a petition requesting the re- 
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moval from its franchise of a restriction 
prohibiting it from transporting passen- 
gers between two cities along its route in 
purely local traffic between said cities. 
Upon appeal to the superior court under 

the former law from the denial of the 
petition, the carrier intervening and op- 
posing the granting of the petition objected 
to the refusal of the court to submit an 
issue as to whether the public interest de- 
manded additional transportation facilities 
between the two cities and objected to the 
submission of the issue as to whether the 
public convenience and necessity required 
the removal of the restriction from the 
petitioner’s franchise, contending that the 
sole question within the superior court’s 
jurisdiction was whether the public con- 
venience and necessity required additional 
service, and that upon an affirmative find- 
ing to this issue in the superior court the 
matter should be remanded to the Com- 
missioner in order that he might select 
the person or corporation to which he 
would award the franchise for such addi- 
tional: service. It was held that the ques- 
tion for the decision in the superior court 
upon appeal was whether petitioner should 
be given the relief prayed, and not whether 
the Commissioner should be sustained in 
his ruling, and the superior court had juris- 
diction to determine the matter and grant 
the relief prayed for upon an affirmative 
finding by the jury upoi the issue sub- 
mitted. State v. Carolina Scenic Coach 
Co., 218-N. -C. 2335 aC US. AEs (3d) a824 
(1940). 
Evidence.—On appeal from an order of 

the Commission, under former § 62-21 the 
trial was de novo tried under the same 
rules and regulations as are prescribed for 
the trial of other civil causes; and any 
relevant evidence could be there intro- 
duced, whether it had theretofore been 
introduced before the Commission or not. 
State v. Seaboard Air Line, etc., R. Co., 
161 N. C. 270, 76 S. E. 554 (1912). See § 
62-26.9. 

In case wherein a union passenger de- 
pot had been ordered by the Commission 
it was reversible error in the superior 
court, on appeal from the Commission, for 
the trial judge to admit evidence as to 
the effect the relocation would have on 
property values in a near-by town, where 
the present station of one of the roads is 
located. State v. Seaboard Air Line, etc., 
Ri \Co., 161 NACe70, reeS.e soaeciote: 

Affirmance of Decision of Commission. 
—Under former § 62-21, in the absence of 
a showing that the decision of the Utili- 
ties Commission was clearly unreasonable 
and unjust, appellee, on appeal to the su- 

138 



§ 62-95 

perior court, was entitled to an affirmance 
of the decision of the Commission. State v. 
Carolina Coach Co., 224 N. C. 390, 30 S. 
E. (2d) 328 (1944). 

In an application for « certificate of pub- 
lic convenience and necessity the Utilities 
Commission must act within the authority 
conferred by the statute, yet the findings 

§ 62-95. Relief pending review 

1963 CUMULATIVE SUPPLEMENT § 62-98 

from the evidence and the exercise of 
judgment thereon within the scope of its 
powers are matters for the Commission, 
and its order will not be disturbed when 
sustained by the findings upon competent, 
material and substanial evidence. State v. 
Fredrickson Motor “ixp., 232 N. C. 180, 

59 S. BE. (2d) 582 (1950). 

on appeal.—Pending judicial review, 
the Commission is authorized, where it finds that justice so requires, to post- 
pone the effective date of any action taken by it. Upon such conditions as may 
be required and to the extent necessary to prevent irreparable injury, the judge 
of the superior court is authorized to issue all necessary and appropriate process 
to postpone the effective date of any action by the Commission or take such ac- 
tion as may be necessary to preserve status or rights of any of the parties pend- 
ing conclusion of the proceedings on appeal. The court may require the appli- 
cant for such stay to post adequate bond as required by the court. (1949, c. 989, 
Sapte oOo. 6.01 165,588 12) 

§ 62-96. Appeal to Supreme Court.—In all appeals heard first in the 
superior court, any party may appeal to the Supreme Court from the judgment 
of the superior court under the same rules and regulations as are prescribed by 
law for appeals, except that the Commission, if it shall appeal, shall not be 
required to give any undertaking or make any deposit to assure the cost of such 
appeal, and such court may advance the cause on its docket. (1949, c. 989, s. 1; 
£703 tC O05, Sala} 

Cross References.—As to appeal gener- 
ally, see § 1-268 et seq. As to Commission 

appearing before Supreme Court to up- 
hold its own order, se note to § 62-91. 
An appeal does not lie directly from the 

Commission to the Supreme Court. North 
Carolina Corp. Comm. v. Winston-Salem, 
etc oR: Cont110_ Ne G. .500 ous) 67 no. Ly 
785 (1916), citing Pate v. Wilmington, etc., 
R. Co., 122 N. C. 877, 29 S. E. 334 (1898). 

§ 62-97. Judgment on appeal enforced by mandamus.—In all cases 
in which, upon appeal, an order or decision of the Commission is affirmed, in 
whole or in part, the appellate court shall include in its decree a mandamus to 
the appropriate party to put said order in force, or so much thereof as shall be 
affirmed, or the appellate court may make such other order as it deems appro- 
priate. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

Performance Compelled by Mandamus. 
—Under former § 62-25, corresponding to 
this section prior to the 1949 revision of 

lina Corp. Comm. v. Southern R. Co., 151 
N. C. 447, 66 S. E. 427 (1909). 
Under former § 62-25, the right to a 

mandamus to enforce a valid order was 
given in causes which had been carried to 
the superior court by appeal. State v. 
Southern R. Co., 147 N. C. 483, 61 S. E. 
271 (1908). 

the procedural sections of this article, it 
was said that the State court could com- 
pel performance only by resort to the high 
prerogative writ of mandamus, and that 
by authority of the statute. North Caro- 

§ 62-98. Peremptory mandamus to enforce order, when no appeal. 
—(a) If no appeal is taken from an order or decision of the Commission within 
the time prescribed by law and the person to which the order or decision is di- 
rected fails to put the same in operation, as therein required, the Commission may 
apply to the judge regularly assigned to the superior court district which includes 
Wake County, or to the resident judge of said district at chambers, or to the 
judge holding the superior court in any judicial district in which the business 
is conducted upon ten days’ notice, for a peremptory mandamus upon said per- 
son for the putting in force of said order or decision; and if said judge shall 
find that the order of said Commission was valid and within the scope of its 
powers, he shall issue such peremptory mandamus, 

139 



§ 62-99 GENERAL STATUTES OF NorTH CAROLINA § 62-110 

(b) An appeal shall lie to the Supreme Court in behalf of the Commission, or 
the defendant, from the refusal or the granting of such peremptory mandamus. 
The remedy prescribed in this section for enforcement of orders of the Commis- 
sion is in addition to other remedies prescribed by law. (1949, c. 989, s. 1; 1963, 
GeralatiD Shek.) 

Orders of Commission Are Not Judg- 
ments.—The Commission makes such or- 
ders as the circumstances of the case jus- 
tify, but these orders are not judgments 
of a court. The Commission cannot issue 
execution to enforce them; they simplv 

serve as the basis for judicial action in 
the superior court to enforce them or to 
punish their violation. 2 N. C. Law Rev. 
74. See Mayo v. Western Union Tel. Co., 
LIZ N. GC. 843, 169s. Bee 1006 918938): 
Independent Proceedings for Manda- 

mus.—An appeal may be had by inde- 
pendent proceedings for mandamus to en- 
force a valid order from which no appeal 

has been taken. State v. Southern R. Co., 
147 N. C. 483, 61 S: E. 271 (1908). 

§ 62-99. Rate increases appealed direct from Commission to Su- 
preme Court.—Appeals from an order or decision of the Commission approv- 
ing or authorizing an increase in the rates or charges of a public utility shall be 
made directly from the Commission to the Supreme Court without intermediate 
review in the superior court. The Commission shall transmit the entire record 
in all such appeals direct to the Supreme Court for hearing and review in ac- 
cordance with the extent of review set out in this article for review of Com- 
mission cases, and the rules and regulations as are prescribed by law for ap- 
peals., (1963, c. 1165, s. 1.) 

§8§ 62-100 to 62-109: Omitted. 

Mandamus to Enforce Final Order.— 
Where the Commission had ordered two 
railroad companies to erect a union depot 
at a junction after a hearing upon the 
petition of the citizens of the town, and 
the railroads had lost or waived their stat- 
utory right to appeal, such order was re- 

garded as a final judgment, and manda- 
mus proceedings to compel the enforce- 
ment of the final order upon failure of the 

railroads to except and appeal therefrom 
was the remedy authorized by statute. 
State v. Southern R. Co., 185 N. C. 435, 
117 S. E. 563 (1923). 

ARTICLE 6, 

The Utility Franchise. 

_ § 62-110. Certificate of convenience and necessity.—No public util- 
ity shall hereafter begin the construction or operation of any public utility plant 
or system or acquire ownership or control thereof, either directly or indirectly, without first obtaining from the Commission a certificate that public convenience and necessity requires, or will require, such construction, acquisition, or opera- tion: Provided, that this section shall not apply to construction into territory contiguous to that already occupied and not receiving similar service from another public utility, nor to construction in the ordinary conduct of business. (1931, Cito el OSs Cul od conan 104159721963 .ce Loss 1} 

Cross Reference.—As to necessity for 
certificate of convenience and necessity 
for housing projects, see § 157-28. 

Editor’s Note.—See article in 16 ING: 
Law Rey. 46. 

This section does not apply to municipal 
corporations. Grimeslan.1 vy. Washington, 
234 N.C. 117, 66 S. E. (2d) 794 (1951). 
TA municipal corporation in the opera- 

tion of a municipally owned electric power 
plant with transmission lines extended to 
supply consumers beyond its corporate 

limits is not required under this section to 
obtain from the Utilities Commission a 
certificate of public convenience and neces- 
sity before it can lawfully operate. Grimes- 
land v. Washington, 234 N. C. gs Alay Sh 
KR. (2d) 794 (1951); Pee Dee Electric 
Membership Corp. vy. Carolina Power & 
Light Co., 253 N. C. 610, 117 S. E. (2d) 
764 (1961). 

This section is not applicable to an elec- 
tric membership corporation organized un- 
der the provisions of §§ 117-6 to 117-27. 
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And by -eason of the provisions of § 117- 
37 there was no error in holding that the 
defendant electric membership corporation 
was not required to obtain from the Util- 
ities Commissioner (now Utilities Com- 
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Power, etc., Co. v. Johnston County Elec. 
Membership Corp., 211 N. C. 717, 192 S. 
E. 105 (1937); Pitt & Greene Electric 
Membership Corp. v. Carolina Power & 

Light Co., 255 N. C. 258, 120 S. E. (2d) 

749 (1961). mission) of North Carolina a certificate of 
public convenience and necessity. Carolina 

§ 62-111. Transfers of franchises; mergers, consolidations and com- 

binations of public utilities.—(a) No franchise now existing or hereafter is- 

sued under the provisions of this chapter other than a franchise for motor car- 

riers of passengers shall be sold, assigned, pledged or transferred, nor shall con- 

trol thereof be changed through stock transfer or otherwise, or any rights there- 
under leased, nor shall any merger or combination affecting any public utility 
be made through acquisition or control by stock purchase or otherwise, except 
after application to and written approval by the Commission, which approval 
shall be given if justified by the public convenience and necessity. Provided, that 
the above provisions shall not apply to regular trading in listed securities on rec- 
ognized markets. 

(b) No certificates or permits issued under the provisions of this chapter for 
motor carriers of passengers shall be sold, assigned, pledged, transferred, or 
control changed through stock transfer or otherwise, or any rights thereunder 
leased, nor shall any merger or combination affecting any motor carrier of pas- 
sengers be made through acquisition of control by stock purchases or otherwise, 
except after application to and written approval by the Commission as in this 
section provided, provided that the above provisions shall not apply to regular 
trading in listing securities on recognized markets. The applicant shall give not 
less than ten days’ written notice of such application by registered mail or by 
certified mail to all connecting and competing carriers. When the Commissicn 
is of the opinion that the transaction is consistent with the purposes of this 
chapter, the Commission may, in the exercise of its discretion, grant its ap- 
proval, provided, however, that when such transaction will result in a substantial 
change in the service and operations of any motor carrier of passengers party 
to the transaction, or will substantially affect the operations and services of any 
other motor carrier, the Commission shall not grant its approval except upon 
notice and hearing as required in § 62-262 upon an application for an original 
certificate or permit. In all cases arising under this subsection it shall be the 
duty of the Commission to require the successor carrier to satisfy the Commis- 
sion that the operating debts and obligations of the seller, assignor, pledgor, 
lessor or transferor, including taxes due the State of North Carolina or any 
political subdivision thereof are paid or the payment thereof is adequately se- 
cured. The Commission may attach to its approval of any transaction arising 
under this section such other conditions as the Commission may determine are 
necessary to effectuate the purposes of this article. 

(c) No sale of a franchise for a motor carrier of property shall be approved 
by the Commission until the seller shall have filed with the Commission a state- 
ment under oath of all debts and claims against the seller, of which such seller 

has any knowledge or notice, (i) for gross receipts, use or privilege taxes due 
or to become due the State, as provided in the Revenue Act, (ii) for wages due 
employees of the seller, other than salaries of officers and in the case of motor 
carriers, (iii) for unremitted c.o.d. collections due shippers, (iv) for loss of or 
damage to goods transported, or received for transportation, (v) for overcharges 
on property transported, and, (vi) for interline accounts due other carriers, to- 
gether with a bond, if required by the Commission, payable to the State, executed 
by a surety company authorized to do business in the State, in an amount double 
the aggregate of all such debts and claims conditioned upon the payment of the 
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same within the amount of such bond as the amounts and validity of such debts 

and claims are established by agreement of the parties, or by judgment. This 

subsection shall not be applicable to sales by personal representatives of deceased 

or incompetent persons, receivers or trustees in bankruptcy under court order. 

(d) No person shall obtain a franchise for the purpose of transferring the 

same to another, and an offer of such transfer within one (1) year after the same 

was obtained shall be prima facie evidence that such certificate or permit was 

obtained for the purpose of sale. (1947, c. 1008, s. 22: 1949) -c41132)- S220) 1955, 

oe) 1140; s: 3;'1957, c. 1152, s) 10; 1961)'c. 472, "s826975 1963 cial 1655)5 aha) 

Certificate Holder Not Released from 
Liability for Nonperformance of Duties.— 
This section does not confer upon the Util- 
ities Commission the power to release the 
holder of a certificate of convenience and 
necessity from liability for the nonper- 
formance of public duties incident to the 
certificate. And the Commission possesses 
no such power in the absence of a delega- 
tion thereof by the legislature. Hough- 
Wylie Co. v. Lucas, 236 N. C. 90, 72 S. 
Bee @d)i 119952). 
A lease of intrastate motor vehicle com- 

mon-carrier operating rights, approved by 

the Utilities Commission, does not release 
lessor, the holder of the certificate of con- 
venience and necessity, from liability for 

nonperformance of franchise duties or 
torts incident to operation, and a shipper 
may hold lessor liable for lessee’s failure 

to make prompt remittance of C. O. D. 
collections as required by § 62-273. In the 
instant case the Utilities Commission, in 

Wylie Co. v. Lucas, 236 N. C. 90, 72 S. E. 
(2d) 11 (1952). 
Transferee Must Render Services Called 

for.—The approval by the Commission of 
the transfer of a carrier’s certificate of au- 
thority implies the duty on the part of the 
transferee to render the service called for 
in the certificate, which it must perform 
in a substantial manner. State v. Colter, 
259 N. C. 269, 130 S. E. (2d) 385 (1963). 
Combining Purchased Route Authority 

and Original Route Authority of Purchas- 
ing Carrier—Where an irregular carrier 
acquires the certificate of another irregu- 
lar carrier with the authority of the Utili- 
ties Commission, the purchasing carrier 
has the legal right to combine or “tack” 
the irregular route authority purchased by 

it and its original irregular route author- 

ity, there being no conditions or restric- 
tions imposed by statute or any rule or 

regulation of the Commission in effect at 
the time of the purchase. State v. Forbes 
‘Transter) Co. Inc, 209.N=) GC. 688.e1318 0. approving the lease, did not attempt to 

E. (2d) 452 (1963). relieve lessors of such obligations, nor 

would it have the power to do so. Hough- 

§ 62-112. Effective date, suspension or revocation of franchises. 
—(a) Franchises shall be effective from the date issued unless otherwise speci- 
fied therein, and shall remain in effect until terminated under the terms thereof, 
or until suspended or revoked as herein provided. 

; (b) Any franchise may be suspended or revoked, in whole or in part, in the 
discretion of the Commission, upon application of the holder thereof; or, after 
notice and hearing, may be suspended or revoked, in whole or in part, upon com- 
plaint, or upon the Commission’s own initiative, for wilful failure to comply 
with any provision of this chapter, or with any lawful order, rule, or regulation 
of the Commission promulgated thereunder, or with any term, condition or limi- 
tation of such franchise; provided, however, that any such franchise may be 
suspended by the Commission upon notice to the holder or lessee thereof with- 
out a hearing for any one or more of the following causes: 

(1) For failure to pias and keep in force at all times security, bond, 
insurance or self-insurance for the protection of the public as required 
in § 62-268 of this chapter. , ; 

(2) For failure to file and keep on file with the Commission applicable 
tariffs or schedules of rates as required in this chapter. 

(3) For failure to pay any gross receipts, use or privilege taxes due the 
State of North Carolina within thirty (30) days after demand in 
writing from the agency of the State authorized by law to collect the 
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same; provided, that this subdivision shall not apply to instances in 
which there is a bona fide controversy as to tax liability. 

(4) For failure for a period of sixty (60) days after execution to pay any 
final judgment rendered by a court of competent jurisdiction against 
any holder or lessee of a franchise for any debt or claim specified in 
§ 62-111 (b) and (c). 

(5) For failure to begin operations as authorized by the Commission within 
the time specified by order of the Commission, or for suspension of 
authorized operations for a period of thirty (30) days without the 
written consent of the Commission, save in the case of involuntary 
failure or suspension brought about by compulsion upon the fran- 
chise holder or lessee. (1947, c. 1008, s. 23; 1949, c. 1132, s. 21; 
TOG aCe LLOo yes als) 

§ 62-113. Terms and conditions of franchises.—Each franchise shall 
specify the service to be rendered and the routes over which, the fixed termini, 
if any, between which, and the intermediate and off-route points, if any, at which, 
and in case of operations not over specified routes or between fixed termini, the 
territory within which, a motor carrier or other public utility is authorized to 
operate; and there shall, at the time of issuance and from time to time thereafter, 
be attached to the privileges granted by the franchise such reasonable terms, con- 
ditions, and limitations as the public convenience and necessity may from time 
to time require, including terms, conditions, and limitations as to the extension 
of the route or routes of a carrier, and such terms and conditions as are neces- 
sary to carry out, with respect to the operations of a carrier or other public 
utility, the requirements established by the Commission under this chapter; pro- 
vided, however, that no terms, conditions, or limitations shall restrict the right 
of a motor carrier of property only to add to its equipment and facilities over 
the routes, between the termini, or within the territory specified in the fran- 
chises, as the development of the business and the demands of the public shall 
Feuuiccumilot/, cw 1008, s, 12: 1949, oe 1132's. bl 119635 ce ll65, esq 1) 
The Commission need not approve or 

reject an application as submitted. It may 
attach to the certificate granted such rea- 
sonable terms, conditions and limitations 

as the public convenience and _ necessity 
may require. State v. Carolina Coach Co., 
260 N. C. 43, 132 S. E. (2d) 249 (1963). 

Obligations Inherent in Acceptance of 

Certificate—Inherent in the acceptance of 
a certificate and the exercise of the rights 

correlative obligation to serve the ship- 
ping public faithfully in accordance with 
reasonable rules and regulations prescribed 
by the Utilities Commission and in con- 
formity with the requirements of provi- 
sions of the statute prescribing duties to 
be performed by the carrier for the pro- 
tection of the shipping public. Hough- 
Wylie Co. v. Lucas, 236 N. C. 90, 72 S. E 
(2d) 11 (1952). 

and privileges evidenced thereby, is the 

§ 62-114. Contract carriers; issuance of permits; terms and con- 
ditions.—When the Commission issues a permit to any contract carrier, it shall 
specify in the permit, or amendment thereto, the business of the contract car- 
rier covered thereby and the scope thereof and shall attach to it, at the time of 
issuance, and from time to time thereafter, such reasonable terms, conditions, 
and limitations consistent with the character of the holder as a contract carrier 
as are necessary to carry out, with respect to the operations of such carrier, 
the requirements established by the Commission under § 62-261, provided, that 
no terms, conditions, or limitations shall restrict the right of the carrier to sub- 
stitute or add contracts within the scope of the permit, as the development of 
the business and the demands of the public may require. (1947, ¢. 1008, s. 13; 
1949 cml 132 88. 412291963,< ce biGh esate) 

§ 62-115. Issuance of partnership franchises.—No franchise shall be 
issued under this article to two or more persons until such persons have exe- 

143 



§ 62-116 GreneraAL SratutEs oF NortH CAROLINA § 62-118 

cuted a partnership agreement, filed a copy of said agreement with the Com- 

mission, and indicated to the Commission, in writing, a they have oo 

ith article 14 of chapter 66 relating to doing business under an assumed name. 

(1947, c. 1008, s. 14; 1949, c. 1132, s. 14; 1961, c. 472, s. 5; 1963 ped 11 Oo4er1;) 

§ 62-116. Issuance of temporary authority.—Upon the filing of an ap- 

plication in good faith for a franchise, the Commission may in its discretion, 

after notice by regular mail to all persons holding franchises authorizing similar 

services within the same territory and upon a finding that no other adequate 

existing service is available, pending its final decision on the application, issue 

to the applicant appropriate temporary authority to operate under such just and 

reasonable conditions and limitations as the Commission deems necessary or de- 

sirable to impose in the public interest; provided, however, that pending such 

final decision on the application, the applicant shall comply with all the pro- 

visions of this chapter, and with the lawful orders, rules and regulations of the 
Commission promulgated thereunder, applicable to holders of franchises, and 
upon failure of an applicant so to do, after reasonable notice from the Commis- 
sion requiring compliance therewith in the particulars set out in the notice, and 
after hearing, the application may be dismissed by the Commission without fur- 
ther proceedings, and temporary authority issued to such applicant may be re- 
voked. The authority granted under this section shall not create any presump- 
tion nor be considered in the action on the permanent authority application. 
(1947, ¢. 1008,:8.: 105 1949)'c.'1192, 5.931963 .cM 165s) 

§ 62-117. Same or similar names prohibited.—No public utility hold- 
ing or operating under a franchise issued under this chapter shall adopt or use 
a name used by any other public utility, or any name so similar to a name of 
another public utility as to mislead or confuse the public, and the Commission 
may, upon complaint, or upon its own initiative, in any such case require the 
public utility to discontinue the use of such name, preference being given to 
the public utility first adopting and using such name. (1947, c. 1008, s. 15; 
1949, ¢ 1132; $715 > 1963 1165801.) 

§ 62-118. Abandonment and reduction of service.—Upon finding that 
public convenience and necessity are no longer served, or that there is no reason- 
able probability of a public utility realizing sufficient revenue from a service to 
meet its expenses, the Commission shall have power, after petition, notice and 
hearing, to authorize by order any public utility to abandon or reduce such service. 
Provided, however, that abandonment or reduction of service of motor carriers 
shall not be subject to this section, but shall be authorized only under the pro- 
visions of § 62-262(k). (1933, c. 307, s. 32; 1963, c. 1165, s. 1.) 

‘Itility Owes Duty of Continuous Opera- 
tion—While a public utility retains its 
franchise, it owes to the state and the pub- 
lic the duty of continuous operation. State 
v. Haywood Electric Membership Corp., 
260 N. C. 59, 131 S. E. (2d) 865 (1963). 

Power of Commission to Authorize Dis- 
continuance Discretionary. — The power 
conferred upon the Utilities Commission 
tu authorize a discontinuance of an estab- 
lished service indicates that the General 
Assembly intended that the Commission 
exercise this power in large measure ac- 
cording to its judgment and discretion. 
State v. Southern Ry. Co., 254 N. C. 73, 
118 S. E. (2d) 21 (1961). 

Order Must Be Obtained.—Where a 
power company discontinued its service for 

nonpayment of charges, the customer, up- 
on payment of the charges, is entitled to 
restoration of the service where the com- 
pany did not obtain an order from the 
Commission. Sweetheart Lake v. Carolina 
Power, etc., Co., 211 N. C. 269, 189 S. E. 
785 (1937). 
What Utility Must Show.—When a pub- 

lic utility seeks to abandon service it must 
establish that the public no longer needs 
the service which it was created to render 
or that there is no reasonable probability 
of its being able to realize sufficient reve- 
nue by the rendition of such service to 
meet its expenses. State v. Haywood Elec- 
tric Membership Corp., 260 N. C. 59, 131 
S. E. (2d) 865 (1963). 
The doctrine of convenience and neces- 
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sity is a relative or elastic theory rather 
than an abstract or absolute rule. The 
facts in each case must be separately con- 
sidered and from those facts it must be 
determined whether or not public conven- 
ience and necessity require a given service 
to be performed or dispensed with. The 
convenience and necessity required are 
those of the public and not of an individ- 
ual or individuals. State v. Southern Ry. 
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As to power of Commission under for- 
mer § 62-39 to require transportation and 
transmission companies to maintain facil- 
ities, see State v. Atlantic Coast Line R. 
Co., 233: «Nu *Cie65) 647 So Ee. 1 (2d) 272 
(1951); State v. Atlantic Coast Line R. 
Co.,. 235° NY C.7873)) 69° So (EBay (2d), 502 
(1952); State v. Atlantic Coast Line R. 
C63) 288 Ny C.iGl, Wiese res (2d) 780 
(1953). 

Co., 254 N. C. 73, 118 S. E. (2d) 21 (1961). 

§§ 62-119 to 62-129: Omitted. 

ARTICLE 7. 

Rates of Public Utilities. 

§ 62-130. Commission to make rates for public utilities. — (a) The 
Commission shall make, fix, establish or allow just and reasonable rates for all 

public utilities subject to its jurisdiction. A rate is made, fixed, established or 

allowed when it becomes effective pursuant to the provisions of this chapter. 

(b) The Commission may make or approve in its discretion special passenger 

or excursion rates. 

(c) The Commission may make, require or approve, after public hearing, for 

intrastate shipments what are known as milling-in-transit, processing-in-transit, 

or warehousing-in-transit rates on grain, lumber to be dressed, cotton, peanuts, 

tobacco, or such other commodities as the Commission may designate. 
(d) The Commission shall from time to time as often as circumstances may re- 

quire, change and revise or cause to be changed or revised any rates fixed by 

the Commission, or allowed to be charged by any public utility. (1899, c. 164, 

ss. 2, 7, 14; 1903, c. 683; Rev., ss. 1096, 1099, 1106; 1907, c. 469, s. 4; Ex. Sess. 

1908, c. 144, s. 1; 1913, c. 127, s. 2; 1917, c. 194; C. S., ss. 1066, 1071, 3489; Ex. 

Sess. 1920, c. 51, s. 1; 1925, c. 37; 1929, cc. 82, 91; 1933, c. 134, s. 8; 1941, c. 97; 

1953, c. 170; 1963, c. 1165, s. 1.) 
Cross Reference.—As to the regulation 

of rates fer ferries connecting links of the 
State highway system, see §§ 136-84 and 
136-85. 

Editor’s Note.—See 12 N. C. Law Rev. 
289, for article on “Electric Rates.” 

Article Not in Conflict with Chapter 75. 
—The provisions of this article as to rate 
regulation are not in conflict with chap- 

ter 75, Monopolies and Trusts. Bennett v. 
Southern Ry. Co., 211 N. C. 474, 191 S. 

E. 240 (1937). 

Police Power of State—MThe authority, 
conferred upon the Commission to estab- 
lish reasonable and just rates of charges 
by a public service corporation for fur- 
nishing to its customers electrical power, 
comes within the police powers of the 
State, and contracts previously made are 

subordinate to the public interest that such 
rates be reasonable and just, and afford 
the corporation supplying the service a 
safe return upon its investments, having 
proper regard to the public interest that 
plants of this character should be properly 

2B—10 

run and maintained. State v. Cannon Mfg. 
Co., 185 N. C. 17; 106'S. E. 178 (1923). 

Supervisory Power of Commission.—The 
Commission is given general supervision 
over railways, street railways, and the like 

companies of the State, and empowered to 

fix such notes, charges and tariffs as may 
be reasonable and just, having in view the 
value of the property, the cost of improve- 

ments and maintenance, the probable earn- 
ing capacity under the proposed rates, the 
sums required to meet operating expenses, 
and other specific matters pertinent to such 
an inquiry, and these are police powers 

delegated to this Commission, govern- 

mental so fai as they extend. In re South- 
ern Pub. Utilities Co., 179 N. C. 151, 101 

S. E. 619 (1919). 

General Rate Fixing Power.—The Com- 
mission is given broad and general powers 

to make rates for ireight and passenger 
service. Tilley v. Norfolk, etc., R. Co., 162 
N. C. 37, 77 S. E. 994 (1913). 

Duty to Fix Rates.—When the Commis- 
sion is called upon, by either a corpora- 
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tion or those to whom the services are 
rendered, under its franchise to exercise 
its rate fixing power and authority, it is 
its duty to fix and establish just and rea- 
sonable rates to be charged for such serv- 

ices. Corporation Comm. vy. Henderson 
Waters (Uo, '1000 N. G70. 4128715... 465 
(1925). 
Power to Ascertain Corporation in Con- 

trol The Commission has the incidental 
power (subject to the right of appeal) to 
ascertain what particular corporation is in 
the control of or operates any telegraph 
line in this State, in order that it may ex- 
ercise its authority to fix rates, as well as 
to know against whom to proceed for a 
violation of its regulations. State v. West- 
ern) Union: 1 ¢].0Co., 118 Na Cir2135018. 5. 
E. 389 (1893). 

Classification Must Not Be Arbitrary.— 
In +. Gull. Mette, Rie Coe vie tallis.a 2660. 
150,17. S.CUSe6b e416 Led. 6665 (1807): 
it was said: “The inere fact of classifica- 
tion in rate regulating is not sufficient to 
relieve a statute from the reach of the 
equality clause of the Fourteenth Amend- 
ment, and in all cases it must appear, not 
merely that a classification has been made, 
but also that it is based upon some rea- 
sonable ground—something which bears a 
just and proper relatiou to the attempted 
classification and is not a mere arbitrary 
selection.” Efland v. Southern R. Co., 146 
N. C. 135, 140, 59 S. E. 355 (1907). 

Effect of Private Agreements. — The 
rates of transportation allowed carriers of 

freight are established by the Interstate 
Commerce Commission. and the State Cor- 
poration Commission (now the Utilities 
Commission), which may not be affected 
by any agreement to the contrary between 

the carriers or their agents or employees 
and the shipper; and, notwithstanding such 
agreement, the carrier may demand and 
enforce the rates established by law. 
Southern R. Co. v. Latham, 176 N. C. 417, 
97 S. E. 284, (1918). 
A public service railway corporation 

operating in various localities may not by 
contract fix its passenger fares and thus 
prevent the Commission, under the cu- 

thority conferred by statute, from deter- 
mining what rates are, under the circum- 
stances, just and reasonable, for such 

would authorize such companies to dis- 
criminate, unlawfully, amoung its patrons. 
In re Southern Pub. Utilities Co., 179 N. 
C. 151, 101 S. E. 619 (1919); Winston- 
Salem v. Winston-Salem City Coach Lines, 
Inc.,, 245 N: (C.- 170,05) ss) Bes (2d) “510 
(1956). 

Discrimination Remedied by Mandamus. 
—Where a public service corporation has 
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discriminated among its patrons in its 
charges for electricity, mandamus will lie 
to compel it to charge a uniform or un- 
discriminating rate, for the question does 
not require the courts to fix a rate, or pass 

upon its reasonableness. North Carolina 
Public Service Co. v. Southern Power Co., 
179 N.-G,118; 101 (S22 5598) (1919), 

Fees and Charges Made by Municipality. 
—The Utilities Commission has no juris- 
diction to fix or supervise the fees and 
charges to be made by a municipality for 
connections with a city sewerage system, 
either within or without its corporate lim- 
its. Atlantic Constr. Co. v. Raleigh, 230 
N. C. 365, 53 S. E. (2d) 165 (1949). 

City Bus Fares—The Commission has 
authority to fix city bus fares. State v. 
Greensboro, 244 N. C. 247, 93 S. E. (2d) 
151 (1956). See § 62-260 and annotation 
thereto. 

An intracity carrier, holding a certificate 
of exemption issued by the Commission 
and a franchise from the city or town in 
which it operates, is exempt from control 
of the Commission except as to rates and 
controversies with respect to extensions 
and services. State v. McKinnon, 254 N. 
Cy 1, 11835.. B.2(2d) 51344 (1961). 
When Fares of Street Railway May Be 

Raised.—A public service street railway 
company, operating under a city charter, 
and under a contract with the city re- 
stricting the passenger fare authorized to 
be charged its patrons, may be authorized 
by the Commission to raise its charges to 
itc passengers, when in the opinion of the 
Commission such is necessary for it to 
properly maintain its system, allowing a 
reasonable profit, to meet the requirements 
of the public for adequate, safe, and con- 
venient service. In re Southern Pub. Utili- 
ties Co., 179 ON. Gi 151, 101). ea GLo 
(1919). 

Joint Rate between Lumber Railroad 
and Connecting Carrier— When a lumber 
railroad is of standard gauge and of suf- 
ficient equipment and extensiveness to 
affect the interest of the public, the Com- 
mission may make a valid order establish- 
ing a joint rate of transportation in the 

same cars between it and a connecting 

common carrier by rail to points beyond 
the initial road. Corporation Comm. v. At- 
lantic Coast Line R. Co., 187 N. C. 424, 
121 S. E. 767 (1924). 

Electric Power Rates Coextensive with 
State’s Jurisdiction—When the Commis- 
sion has finally established, under the pro- 

visions of the statute, rates to be charged 

by a public service corporation for furnish- 
ing electrical power, the rates are coex- 
tensive with the State’s jurisdiction and 
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territory, and conclusively bind all cor- 
porations, companies, or persons who are 
parties to the suit and have been afforded 
an opportunity to be heard. State v. Can- 

none Mise Cow 185) No Co died 16) Sebel 7S 
(1923). 

Sale of Electricity Generated in An- 
other State.—While the generation of elec- 
tricity in another state when transported 
to purchasers in this State may be regarded 
as interstate commerce, its distribution and 
sale here is local to the State, permitting 
the Commission to establish a just and 

reasonable rate of charge in conformity 
with the statutory powers, there being no 
interfering act of Congress relating to the 

subject. State v. Cannon Mfg. Co., 185 N. 
Ce 1GeS abe 178 (1923). 

Telephone Company Must Not Discrim- 
inate—In Clinton-Dunn Tel. Co. v. Caro- 
hina bel Cos5y 159). N.C 99 74° SES 636 
(1912), it was held that a telephone com- 
pany is subject to public regulation and 
reasonable control, and is required to af- 
ford its service at uniform and reasonable 
rates and without discrimination among its 
subscribers and patrons for like service 
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under the same or substantially similar 
conditions. See Godwin v. Telephone Co., 
136 N. C. 258, 48 S. E. 636 (1904); Walls 
v. Strickland, 174 N. C. 298, 93 S. E. 857 
(1917). 
When Telegram Transmitted over Lines 

of Another Company.—Where a telegraph 
company has a continuous line between 
two points in this State, the fact that, in 
transmitting a message, it sent the mes- 
sage over the lines of another company 

does not excuse its violation of the rate 
prescribed by the Railroad Commission 
(now Utilities Commission) for the trans- 
mission of a message sent over the lines 
of one company. Leaveii v. Western Union 
TelhpCowe1ieee Nak C91 ie ote Sine soi 
(1895). 
Telegraphic Messages Traversing An- 

other State.—Telegraphic messages trans- 
mitted by the company from and to points 
in this State, although traversing another 
state in the route, are subject to the tariff 

regulations of the Railroad [now Utilities] 
Commission. State v. Western Union Tel. 
Con£1i3 IN) Ca2ts sis tS 259389 (1893). 

§ 62-131. Rates must be just and reasonable; service efficient.—(a) 
Every rate made, demanded or received by any public utility, or by any two or 
more public utilities jointly, shall be just and reasonable. 

(b) Every public utility shall furnish adequate, efficient and reasonable service. 
GloSancrs0sscs: 2,32 1963c,1165;.s. 1.) 

§ 62-132. Rates established under this chapter deemed just and rea- 
sonable; remedy for collection of unjust or unreasonable rates. — The 
rates established under this chapter by the Commission shall be deemed just 
and reasonable, and any rate charged by any public utility different from those 
so established shall be deemed unjust and unreasonable. Provided, however, that 
upon petition filed by any interested person, and a hearing thereon, if the Com- 
mission shall find the rates or charges collected to be other than the rates estab- 
lished by the Commission, and to be unjust, unreasonable, discriminatory or 
preferential, the Commission may enter an order awarding such petitioner and 
all other persons in the same class a sum equal to the difference between such 
unjust, unreasonable, discriminatory or preferential rates or charges and the rates 
or charges found by the Commission to be just and reasonable, nondiscriminatory 
and nonpreferential, to the extent that such rates or charges were collected with- 
in two (2) years prior to the filing of such petition. (1913, c. 127, s. 3; C. S., 
s. 1067; 1929, cc. 241, 342; 1933, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1.) 

Rates Fixed by Commission Are Prima 
Facie Valid, Just and Reasonable.—The 
rates fixed by the Commission are not 
only prima facie evidence of their validity, 
but also prima facie evidence that they are 
just and reasonable. State v. Municipal 
Corporations, 243 N. C. 193, 90 S. E. (2d) 
519 (1955). 

Rates Other Than Those Fixed Deemed 
Unjust.—The rates approved by the Com- 
mission shall be deemed to be just and rea- 
sonable, and any different rate shall be 

deemed unjust and unreasonable. State v. 
Norfolk Southern Ry. Co., 249 N. C. 477, 
106 S. E. (2d) 681 (1959). 

Hence, in a proceeding to recover ex- 
cessive freight charges collected because 
of an error in the tariff distance table filed 
with the Utilities Commission, the charges 
being in conformity with the tariff sched- 
ule for a greater distance than the correct 
distance between the termini, evidence of- 
fered by the carriers as to whether the 
higher rate was fair and reasonable for 
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the shorter distance was properly ex- 

cluded, since the carriers should not be 

permitted to change ‘ne rate by reason of 

a mistake in their tariff distance table, 

and petitioners were entitled to recover 

that part of the excess charged which was 

not barred by the limitation contained in 

the statute. State v. Norfolk Southern Ry. 

Co., 249 N. C. 477, 106 S. E. (2d) 681 

(1959). 
The Commission is authorized by stat- 

ute to fix just and reasonable rates or 

charges, and when they are so fixed, other 

or lower rates are to be deemed as unjust 

and unreasonable. State v. Cannon Mfg. 

66, Asso NeoG 17) 11608. Bette (0928)- 

Rates Deemed Reasonable Until Modi- 

fied—Rates or charges fixed by an order 

of the Commission are to be considered 

just and reasonable unless and until they 

shall be changed or modified on appeal or 

by the further action of the Commission 

itself. In re Southern Pub. Utilities Co., 

179 N.C.) 151) 101 S..E. 619. (1919). ap- 
proving State v. Seaboard Air Line Ry. 

Co. 173) N. C413, 92,8. E. 150 (1917). 
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Where Rates Re-established upon Re- 

considerationw—Where the Utilities Com- 

mission, after due notice and hearing, had 

established rates for intrastate shipments 

of pulpwood which it found to be just and 
reasonable, and thereafter upon petition of 
defendant and other carriers for recon- 

sideration, the rate so established was or- 
dered “to remain in full force and effect,” 

it was held that these rates so established 

must be deemed the ouly just and reason- 

able rates for this commodity over defend- 

ant’s lines, rendering it unlawful for de- 
fendant to charge a greater amount. State 
v. Atlantic Coast Line R. Co., 224 N. C. 

283, 29 S. E. (2d) 912 (1944). 
Burden of Proof.—One claiming that 

the rates or charges established by the 
Commission are unreasonable or excessive 
has the burden of proving his contention. 
Corporation Comm. v. Henderson Water 
Conn D0eNaGe WO Aes 25: E. 465 (1925); 

State v. Carolina Power & Light Co., 250 
N.: C.: 421, 109, S. E.. (24). 253) (1959), 

Applied in State v. State, 250 N. C. 410, 

109 S. E. (2d) 368 (1959). 

§ 62-133. How rates fixed. — (a) In fixing the rates for any public 

utility subject to the provisions of this chapter, other than motor carriers, the 

Commission shall fix such rates as shall be fair both to the public utility and 

to the consumer. 

(b) In fixing such rates, the Commission shall: 

(1) Ascertain the fair value of the public utility’s property used and useful 
in providing the service rendered to the public within this State, 
considering the reasonable original cost of the property less that 
portion of the cost which has been consumed by previous use recovered 
by depreciation expense, the replacement cost of the property, and 
any other factors relevant to the present fair value of the property. 
Replacement cost may be determined by trending such reasonable de- 
preciated cost to current cost levels, or by any other reasonable 
method. 

(2) Estimate such public utility’s revenue under the present and proposed 
rates. 

(3) Ascertain such public utility’s reasonable operating expenses, including 
actual investment currently consumed through reasonable actual de- 
preciation. 

(4) Fix such rate of return on the fair value of the property as will enable 
the public utility by sound management to produce a fair profit for its 
stockholders, considering changing economic conditions and_ other 
factors, as they then exist, to maintain its facilities and services in 
accordance with the reasonable requirements of its customers in the 
territory covered by its franchise, and to compete in the market for 
capital funds on terms which are reasonable and which are fair to 
its customers and to its existing investors. 

(5) Fix such rates to be charged by the public utility as will earn in addition 
to reasonable operating expenses ascertained pursuant to paragraph 
(3) of this subsection the rate of return fixed pursuant to para- 
graph (4) on the fair value of the public utility’s property ascertained 
pursuant to paragraph (1). 
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(c) The public utility’s property and its fair value shall be determined as of 
the end of the test period used in the hearing and the probable future revenues 
and expenses shall be based on the plant and equipment in operation at that time. 

(d) The Commission shall consider all other material facts of record that will 
enable it to determine what are reasonable and just rates. 

(e) The fixing of a rate of return shall not bar the fixing of a different rate of 
return in a subsequent proceeding. (1899, c. 164, s. 2, subsec. 1; Rev., s. 1104; C. 
S., 8. 1068 ; 1933, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1.) 

Editor’s Note.—See 12 N. C. Law Rev. 
289. 

As to a “just and reasonable” rate, see 
Smyth v. Ames, 169 U. S. 466, 18 S. 
Gtie418; 429) Ly Edie 819 (1897); State v. 

State, 239 N. C. 333, 80 S. E. (2d) 133 
(1954). 

Statute Is Constitutional—The power to 
grant franchises to public service corpora- 
tions and to fix their rates rests in the 
General Assembly, which power the Gen- 
eral Assembly may delegate to an admin- 
istrative agency provided the General As- 
sembly prescribes rules and standards to 
guide such agency in the exercise of the 
delegated authority. The statute delegat- 
ing to the Utilities Commission this au- 
thority is constitutional in fixing adequate 
rules and standards. State v. State, 239 
N. C. 333, 80 S. E. (2d) 133 (1954). 
And Controls Commission in Establish- 

ing Rates.—In establishing rates, the Com- 
mission is governed and controlled by the 
provision of this section. Southern R. Co. 
v. MeNeill, 155 F. 756 (1907). 

Section Applies to Fixing or Revising of 
Rate Schedules and Rate Classifications. 
—In fixing the rate schedules and rate 
classifications, or in revising said rates and 
classifications, or a substantial part there- 
of, the procedure indicated by this section 

must be observed. State v. Carolinas Com- 
mittee for Industrial Power Rates, etc., 257 
N. C. 560, 126 S. E. (2d) 325 (1962). 

It May Not Apply Where Only One 
Rate or a Few Rates Are Involved.—This 
section may not apply where a public util- 
ity has many rate schedules applying to 
many different classes of service cus- 
tomers, and only one rate or a few rates 
are involved in a petition for amendment, 
modification or rescission. Ordinarily it is 
not required that the utility’s property be 
valued and that the provisions of this sec- 
tion be observed in such case. State v. 
Carolina Power & Light Co., 250 N. C,, 
aeeeetO00eo. tH. (2dye 253. (1959), 
Where a public utility has many rate 

schedules applying to many different 
classes of service customers and only one 
rate or a few rates are involved in a peti- 
tion for amendment, modification or re- 
scission, ordinarily it is not required that 

the utility’s property be valued and that 
the provisions of this section be observed 
in such case. State v. Carolinas Commit- 
tee for Industrial Power Rates, etc., 257 

N. C. 560, 126 S. E. (2d) 325 (1962). 
General Rate Case and Complaint Pro- 

ceeding Distinguished.-Where the whole 
or a substantial portion of the rate struc- 
ture of a public utility is being initially es- 
tablished or is under review, and where 
the required procedure under this section 
is being carried out, the hearing before 
the Commission to establish or revise the 
rates is referred to as a “general rate.” 
State v. Carolinas Committee for Indus- 
trial Power Rates, etc, 257 N. C. 560, 
126 S. E. (2d) 325 (1962). 
A hearing which involves a single rate 

or a small part of the rate structure is 
called a “complaint proceeding.” It differs 
from a general rate case in that it deals 
with an emergency or change of circum- 
stances which does not affect the entire 
rate structure and inay be resolved with- 
out involving the procedure outlined in 
this section, and does not justify the ex- 
pense and loss of time involved in such 
procedure. State v. Carolinas Committee 
for Industrial Power Rates, etc., 257 N. 

C. 560, 126 S. E. (2d) 325 (1962). 

Commission May Determine Nature of 
Proceeding.—It is within the province of 
the Commission to determine whether a 
hearing is a general rate case or a com- 
plaint proceeding. State v. Carolinas Com- 
mittee for Industrial Power Rates, etc., 257 
N. C. 560, 126 S. E. (2d) 325 (1962). 

Tf by pleading excessive rate of return 
parties could bring this section into play 
and have a complete review of rate struc- 

ture on every occasion that a matter re- 

lating to rates arises, the reasonable regu- 
lation of rates would be impossible. State 
v. Carolinas Committee for Industrial 
Power Rates, etc, 257 N. C. 560, 126 S. 
E. (2d) 325 (1962). 
And Such Determination Must Be Made 

as to Every Hearing.—It is necessary as 
a matter of procedure that a determina- 
tion as to whether a hearing is a general 
rate case or a complaint proceeding be 
made in every hearing involving the es- 
tablishment, modification or revocation of 
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rates. State v. Carolinas Committee for 

Industrial Power Rates, etc. 257 N. C. 

560, 126 S. E. (2d) 325 (1962). 
Weight of Determination by Commis- 

sion.—The findings of the Commission on 

whether a hearing is a general rate case 

or a complaint proceeding will not be dis- 

turbed in any case in the absence of a 

clear showing that the right of the parties 

have been prejudiced. State v. Carolinas 

Committee for Industrial Power Rates, 

etc., 257 N. C. 560, 126 S. E. (2d) 325 

(1962). 
A public utility corporation is entitled to 

a just and reasonable rate of return based 
upon the fair value of the properties used 
and useful in renderii.g the service for 

which the rate is established. State v. 
Greensboro, 244 N. C. 247, 93 S. E. (2d) 
151 (1956). 
A rate must not only be fair, just and 

reasonable to the consumer, but fair, just 

and reasonable to the utility. State v. 
Carolinas Committee for Industrial Power 
Rates, etc., 257 N. C. 560, 126 S. E. (2d) 
825 (1962). 
Manner of Arriving at Rate-—The Com- 

mission, in fixing a reasonable and just 
rate of charges for public service corpo- 

rations, may make a fair estimated value 
of the property presently used, and in re- 
lation thereto consider the tax valuation 
of the plant. State v. Cannon Mfg. Co., 
185 NerGQia?; a167S. 178-928), 
What is a “just and reasonable” rate 

which will produce a fair return on the in- 
vestment depends on (1) the value of the 
investment—usually referred to in rate- 
making cases as the rate base—which 
earns the return; (2) the gross income re- 

ceived by the applicant from its author- 
ized operations; (3) the amount to be de- 
ducted for operating expenses, which must 
include the amount of capital investment 
currently consumed in rendering the serv- 

ice; and (4) what rate constitutes a just 
and reasonable rate of return on the pre- 
determined rate base. In finding these es- 
sential, ultimate facts, the Commission 
must consider all the factors particularized 
in the statute and “all other facts that 
will enable it to determine what are rea- 
sonable and just rates, charges and tariffs.” 

It must then arrive at its own independ- 
ent conclusion, without reference to any 

specific formula, as to (1) what consti- 
tutes a fair value, for rate-making pur- 

poses, of applicant’s investment used in 

rendering intrastate service—the rate base, 

and (2) what rate of return on the pre- 
determined rate base will constitute a rate 
that is just and reasonable both to the ap- 
plicant and to the public. While both orig- 
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ir.al cost and replacemcnt value are to be 
considered, neither constitutes a proper 
rate base. State v. State, 239 N. C. 333, 80 
S. E. (2d) 133 (1954); State v. Carolina 
Power & Light Co., 250 N. C. 421, 109 
S. E. (2d) 253 (1959); State v. Piedmont 
Natural Gas Co., 254 N. C. 536, 119 S. E. 

(2d) 469 (1961). 
Capital Investment Determined as of 

Time Rates Are Effective-—Where a util- 
ity is currently investing large amounts of 
capital in expansion, the Utility Commis- 
sion should determine the capital invested 
as of the time the rates fixed by it are to 
be effective, rather than the average net 

investment of the utility for the entire test 
year, since the rates fixed are prospective. 

State v. Piedmont Natural Gas Co., 254 
N. C. 536, 119 S. E. (2d) 469 (1961). 
Where a public utility uses for operat- 

ing capital moneys collected by it in taxes 
for the federal government which it is not 

required to pay to the federal government 
until a later date, the Utilities Commis- 
sion should take such capital into consid- 
eration in fixing rates, which action is 
neither a condemnation nor a condonement 
of the practice. State v. State, 239 N. C. 
333, 80 S. E. (2d) 133 (1954). 

Income Produced by Increase of Facili- 
ties.—In fixing the rate for a telephone 
company, the Utilities Commission must 
take into consideration the net income to 
be produced by the increase in the number 
of telephones in service at the end of any 
test period adopted by the Commission. 
State v. State, 239 N. C. 333, 80 S. E. (2d) 
133 (1954). 

Large Sum of Money on Hand for 
Working Capital—When, in fixing rates 
which will produce a fair return on the 
investment of a utility, it is made to ap- 
pear that ic has on hand continuously a 
large sum of money ‘t is using as working 
capital and to pay current bills for ma- 
terials and supplies, that is a fact which 
must be taken into consideration. And if 
the fund on hand is sufficient, no addi- 
tional sum should be allowed at the ex- 
pense of the public. State v. State, 239 N. 
C. 333, 80 S. E. (2d) 133 (1954). 
Acceptance by Commission of “book 

value” or “cost less depreciation” as rate 
base is in conflict with the standard pre- 
scribed in the statute. The conclusion is 
inescapable that by accepting the book 
value as the rate base, it, ex necessitate, 

excluded consideration of present cost of 
replacement and all other factors from 

effective consideration. State v. State, 239 

N. C. 333, 80 S. E. (2d) 133 (1954). 
But Original Cost Is an Item to Be 

Considered.—In fixing fair value, original 
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cost is an item to be considered. State v. 
Public Service Co. of North Carolina, Inc., 
eOigiNe Cres, 1253... (2d) 45% (1962), 

“Value” Does Not Mean “Market Value” 
as Second-Hand Property. — The term 
“value” in this section does not refer to 
the original or the replacement cost of the 
property or to the exchange or sales price 
it would command, as used or second- 
hand property, on the market. It has ref- 
erence to the value of the property ac- 
tually in use, serving its purpose as a part 
of a composite public utility, earning an 
income for its owner. State v. State, 239 
NiuGeS33,, 600 Seb. ( 2d), _133).(1954 Js 

Only Properties Used and Useful in 
Rendering Service Considered.—In a pro- 
ceeding by a power company for an in- 

crease in the cash fares on its city bus 
system, the Commission was correct in 

considering the value only of the prop- 
erties used and useful in connection with 
the operation of the bus system without 
regard to the value of the electric prop- 
erties of the power company. State v. 

Greensboro, 244 N. &. 247, 93 S. E. (2d) 
151 (1956). 

In fixing intrastate rates for a telephone 
company operating in several states, the 
Utilities Commission should take into con- 
sideration the net return such utility earns 
on its properties in such other states to 
the extent of not requiring customers in 
North Carolina, in order to maintain the 
utility’s financial condition, to pay a sub- 
stantially higher rate than permitted in 
other states. A s3ubstantial differential 
might be considered some evidence that 
the rates charged in this State are unrea- 
sonable and unjust to the local public. 
State v. State, 239 N. C. 333, 80 S. E. (2d) 
133 (1954). 

Increasing Intrastate Rates to Conform 
with Interstate Rates Allowed by Inter- 
state Commerce Commission.—Order of 
Utilities Commission increasing intrastate 
rates of State carriers so that such rates 

would conform with an increase in inter- 
state rates allowed by Interstate Com- 
merce Commission was invalid where or- 
der was unsupported by proof of the fair 
value of the properties of the carriers used 
and useful in conducting their intrastate 
business, separate and apart from their in- 

terstate business. State v. State, 243 N. C. 
Pomesoeoe et. (2d) 727. (1900). 
The financial condition of a public utility 

and the demand for its bonds and securi- 
ties which affect its capacity to compete, 

on the open market, for additional equity 
and debt capital are ordinarily material 

considerations in fixing rates. But these 
factors are of little moment where the 
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applicant has available at all times a fund 
provided by its parent company from 

which it may borrow at will for needed 
improvements or enlargements. What it 

has to pay for its borrowings from this 
fund is of more importance. These are 
some of the “other facts” the statute re- 
quires the Commission to consider. State 

v. State, 239) Nz Cy 333,,80.S, E.(2d) 133 
(1954). 

Depreciation Deductions. — For rate- 
making purposes a public utility is al- 
lowed to deduct annually as an operating 
expense so much of its capital investment 
as is actually consumed during the current 
year in rendering the service required of it. 
But the cost represents the amount of the 

investment, and it is the actual cost, not 
theretofore recouped by depreciation de- 
ductions, that must constitute the base for 

this allowance. State v. State, 239 N. C. 
333, 80 S. E. (2d) 133 (1954). 

Broadly speaking, depreciation is the 
loss not restored by current maintenance 

which is due to all the factors causing the 
ultimate retirement of the property. While 
property remains in the plant, the esti- 
mated depreciation rate is applied to the 

book cost and the resulting amounts are 
charged currently as expenses of operation. 
State v. State, 239 N. C. 333, 80 S. E. (2d) 
133 (1954). 

In establishing rates a public utility is 
entitled to deduct each year as an operating 

expense only such depreciation as repre- 
sents the investment currently consumed 
and not provided against by maintenance. 
Thus the integrity of the investment is 
maintained, and this is all the utility has a 
right to demand. The rate should be fixed, 
as near as may be, so that it will extend 
over the usable life of the property being 
depreciated. Otherwise the allowance will 
be unjust either to the utility or to the pub- 
lic. State v. State, 239 N. C. 383, 80 S. E. 
(2d) 133 (1954). 
Same—Current Rather than Cost Value 

of Capital Investment. An instruction 
that the current rather than the cost value 
of capital investment shall be used as the 
basis for estimating depreciation allow- 
ances is incorrect. State v. State, 239 N. C. 
333, 80 S. E. (2d) 133 (1954). 
The rate of depreciation allowed by the 

federal government for income tax pur- 
poses is not necessarily the proper rate to 
be allowed for rate-making purposes. In- 
deed, for rate-making purposes it would 
ordinarily be excessive, especially in re- 
spect to buildings and like permanent im- 
provements. State v. State, 239 N. C. 333, 
80 S. E. (2d) 183 (1954). 
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Using Property Which Has Been Fully 

Depreciated for Othe. Purposes. — It 
would be unfair to a utility not to take into 
consideration the present fair value of 
property now in use but which has been 

fully depreciated for other purposes. On 

the other hand, if the rate of depreciation 
allowed for rate-making purposes is in ex- 
cess of the investment currently consumed, 
o-er and above maintenance costs, it is 

unfair to the public, for then the company 
is permitted to recover annually a part of 
its investment which is not currently con- 

sumed. State v. State, 239 N. C. 333, 80 
S. E. (2d) 133 (1954). 

The Utilities Commission is not com- 
pelled to provide a 6% rate of return to a 
public utility. State v. State, 239 N. C. 
333, 80 S. E. (2d) 183 (1954). 

Nor is its former allowance of a rate of 
return res judicata barring the Commission 
from fixing a lesser rate in a subsequent 
proceeding. State v. State, 239 N. C. 333, 
80 S. E. (2d) 133 (1954). 

The right of the Commission to consider 
“all other facts” is not a grant to roam at 

large in an unfenced field. State v. Public 
Service Co. of North Carolina, Inc., 257 N. 
C.° 233, 125 S.. EB. (2d) 487 €1969).; 

Facts to Be Established by Evidence and 
Set Forth in Record.—The Legislature 
properly understood that, at times, other 
facts may exist, bearing on value and rates, 
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which the Commission should take into 
account in addition to those specifically de- 
tailed in this section; however, it was con- 

templated that such facts be established by 
evidence, be found by the Commission, and 
be set forth in the record to the end of the 
utility might have them reviewed by the 

courts. State v. Public Service Co. of North 
Carolina, Inc., 257 N. C. 233, 125 S. E. (2d) 
457 (1962). 

Commission May Take Statistical Evi- 

dence of Major Carriers as Typical of All 
Carriers.—See State v. State, 250 N. C. 410, 
109 S. E. (2d) 368 (1959). 
A schedule of rates fixed by the Com- 

mission under the standard prescribed by 

the legislature is binding upon the inter- 
ested parties and the courts, provided it is 
within the bounds of reason. State v. State, 
239 N. C. 333, 80 S. E. (2d) 133 (1954). 
Word “Maximum” Explained. — The 

word “maximum,” used in an order of the 

Commission for fixing the rates of charges 
allowed to a petitioning public service cor- 

poration, was not intended to mean that a 
descending rate therefrom was to be al- 

lowed under the contract set up by the cus- 

tomers or users, but to distinguish it from 
the word “minimum,” which also was used 
in reference to the subject. State v. Cannon 
Mig. CoO, len Ne Gaels, i to soe rena 
(1923). 

§ 62-134. Change of rates; notice; suspension and investigation.— 
(a) Unless the Commission otherwise orders, no public utility shall make any 
changes in any rate which has been duly established under this chapter, except 
after thirty (30) days’ notice to the Commission, which notice shall plainly state 
the changes proposed to be made in the rates then in force, and the time when 
the changed rates will go into effect. The public utility shall also give such notice, 
which may include notice by publication, of the proposed changes to other in- 
terested persons as the Commission in its discretion may direct. All proposed 
changes shall be shown by filing new schedules, or shall be plainly indicated upon 
schedules filed and in force at the time and kept open to public inspection. ‘The 
Commission, for good cause shown in writing, may allow changes in rates with- 
out requiring the thirty (30) days’ notice, under such conditions as it may pre- 
scribe. All such changes shall be immediately indicated upon its schedules by 
such public utility. 

(b) Whenever there is filed with the Commission by any public utility any 
schedule stating a new rate or rates, the Commission may, either upon complaint 
or upon its own initiative, upon reasonable notice, enter upon a hearing concern- 
ing the lawfulness of such rate or rates. Pending such hearing and the decision 
thereon, the Commission, upon filing with such schedule and delivering to the 
public utility affected thereby a statement in writing of its reasons therefor, may, 
at any time before they become effective, suspend the operation of such rate or 
rates, but not for a longer period than two hundred seventy (270) days beyond 
the time when such rates or rates would otherwise go into effect. If the proceeding 
has not been concluded and an order made within the period of suspension, the 
proposed change of rate shall go into effect at the end of such period. After hear- 
ing, whether completed before or after the rate goes into effect, the Commission 
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may make such order with respect thereto as would be proper in a proceeding 
instituted after it had become effective. 

(c) At any hearing involving a rate changed or sought to be changed by the 
public utility, the burden of proof shall be upon the public utility to show that the 
changed rate is just and reasonable. (1933, c. 307, s. 7; 1939, c. 365, s. 3; 1941, 
oO 701 94500: 725. 1947, 0.91008, 5424: 119495 cad W32iiea eee 1959, 42271 1963, 
ey ldGSs31.) 

Original Complainant.—A utility which 
files application for authority to amend 
its rate schedule and complains that its 
rates are insufficient to provide reason- 
able and necessary revenue is the original 
complainant in the proceeding. State v. 
Martel Mills Corp., 232 N. C. 690, 62 S. 
E. (2d) 80 (1950). 

Requirement as to Notice Implemented 
by Rule of Commission.—The requirement 
of the statute that the thirty days’ notice 
of an increase in rates to be given the 
Utilities Commission properly may be im- 
plemented by rule of the Commission re- 

quiring that the notice be in writing in 
triplicate. State v. Atlantic Coast Line R. 
ComecctaN, oC, 2834201 5. L Eu (2d) ' 942 
(1944). 
The Utilities Commission’s rules of 

practice and procedure, promulgated under 

legislative authority, required a defendant, 
if it desired the vacation or modification of 

a previous order, to file a written notice of 
intention to make changes resulting in in- 
creases. This would seem to implement 

the requirements of the statute that thirty 
days notice of an increase be given the 

Commission. State v. Atlantic Coast Line 

R. Co.,/ 224 Nv C..283) 29. 5S. HB. (2d) 912 
(1944), 

Deferred Use of New Rates Pending In- 
vestigation.— After rates for certain intra- 

state shipments had been duly established 
by the Utilities Commission and defendant 
sought to increase such rates by filing tar- 
iff schedules to that effect, whereupon the 

Commission, in a proceeding to which de- 
fendant was a party, by order of postpone- 
ment, which was not objected to, deferred 
use of the new increased rates, pending in- 
vestigation, and also directed that the 
rates previously fixed should not be 
changed by subsequent tariffs or schedules 
until this investigation and suspension pro- 
ceeding had been disposed of, continuing 
the investigation from time to time at the 

request of defendant, such action of the 

Commission was binding on the defendant. 
However, defendant should be given a rea- 
sonable time to comply with the order be- 
fore penalties might be invoked. State v. 
Atlantic Coast Line R. Co., 224 N. C. 283, 
29 S. E. (2d) 912 (1944). 

Optional Schedules. — A public service 
corporation has a right to maintain op- 
tional schedules. High Point vy. Duke 
Power Co., 34 F. Supp. 339 (1940). 

§ 62-135. Temporary rates under bond.—(a) Notwithstanding an order 
of suspension of an increase in rates, any public utility except a common carrier 
may, subject to the provisions of subsections (b), (c) and (d) hereof, put such 
suspended rate or rates into effect upon the expiration of six (6) months after 
the date when such rate or rates would have become effective, if not so suspended, 
by notifying the Commission and its consumers of its action in making such in- 
crease not less than ten (10) days prior to the day when it shall be placed in effect ; 
provided, however, that utilities engaged in the distribution of utility commodities 
bought at wholesale by the utility for distribution to consumers may put such 
suspended rate or rates, to the extent occasioned by changes in the wholesale rate 
of such utility commodity, into effect at the expiration of thirty (30) days after 
the date when such rate or rates would become effective if not so suspended; pro- 
vided that no rate or rates shall be left in effect longer than one year unless the 
Commission shall have rendered its decision upon the reasonableness thereof 
within such period. This section to become effective July 1, 1963. 

(b) No rate or rates placed in effect pursuant to this section shall result in an 
increase of more than twenty per cent (20%) on any single rate classification of 
the public utility. 

(c) No rate or rates shall be placed in effect pursuant to this section until the 
public utility has filed with the Commission a bond in a reasonable amount ap- 
proved by the Commission, with sureties approved by the Commission, or an un- 
dertaking approved by the Commission, conditioned upon the refund in a manner 
to be prescribed by order of the Commission, to the persons entitled thereto of the 
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amount of the excess and interest at the rate of six per cent (6%) per annum from 
the date that such rates were put into effect, if the rate or rates so put into effect 
are finally determined to be excessive. 

(d) If the rate or rates so put into effect are finally determined to be excessive, 
the public utility shall make refund of the excess plus interest to its customers 
within thirty (30) days after such final determination, and the Commission shall 
set forth in its final order the terms and conditions for such refund. If such re- 
fund is not paid in accordance with such order, any persons entitled to such refund 
may sue therefor, either jointly or severally, and be entitled to recover, in addition 
to the amount of the refund, all court costs and reasonable attorney fees for the 
plaintiff, to be fixed by the court. (1933, c. 307, s. 7; 1959, c. 422; 1963, c. 1165, 
Sees) 

Editor’s Note.—This section became ef-  nicipality upon the assertion that the in- 
fective July 1, 1963. See Editor’s note to § 
62-1. 

Consumer Not Entitled to Temporary 
Order Restraining Rate Increase.— Where 
a public service company has filed bond 
with the Utilities Commission and ob- 
tained authority from the Commission to 
put into effect increase in rates in the 
territory served by it, a municipal corpo- 
ration is not entitled to a temporary or- 
der restraining the service company from 

crease in rates was contrary to contractual 

provisions in the franchise granted the 

public service company by the city, since 
adequate and efficient remedy is afforded 
the city and its inhabitants by suit upon 
the bond in the event the increase in rate 

was not justified in law, and therefore the 
municipality could not suffer irreparable 
injury. Durham v. Public Service Co. of 
North Carolina, Inc., 257 N. C. 546, 126 

S. E. (2d) 315 (1962). 
putting the rates into effect within the mu- 

§ 62-136. Investigation of existing rates; changing unreasonable 
rates; certain refunds to be distributed to customers.—(a) Whenever 
the Commission, after a hearing had after reasonable notice upon its own motion 
or upon complaint of anyone directly interested, finds that the existing rates in 
effect and collected by any public utility are unjust, unreasonable, insufficient or 
discriminatory, or in violation of any provision of law, the Commission shall de- 
termine the just, reasonable, and sufficient and nondiscriminatory rates to be 
thereafter observed and in force, and shall fix the same by order. 

(b) All municipalities in the State are deemed to be directly interested in 
the rates and service of public utilities operating in such muncipalities, and may 
institute or participate in proceedings before the Commission involving such rates 
or service. Any municipality may institute proceedings before the Commission to 
eliminate unfair and unreasonable discrimination in rates or service by any public 
utility between such complainant or its inhabitants and any other municipality 
or its inhabitants, and the Commission shall, upon complaint, after hearing af- 
forded to the public utility affected and to all municipalities affected, have au- 
thority to remove such discrimination. 

(c) If any refund is made to a distributing company operating as a public 
utility in North Carolina of charges paid to the company from which the distribut- 
ing company obtains the energy, service or commodity distributed, the Commis- 
sion may, if practicable, in cases where the charges have been included in rates 
paid by the customers of the distributing company, and where the company had a 
reasonable return exclusive of the refund, require said distributing company to 
distribute said refund among said customers in proportion to their payment of the 
charges refunded. (Ex. Sess. 1913, c. 20,8. 7: (C.e5. 6010835 Loge Gare amomne c. 307, s. 8; 1937, c. 401; 1941, ¢. 97: 1909,6.1165, 5.1) 

Commission to Investigate Rates upon esti just. The authority conferred upon the 
Request.—The Commission may investi- Commission is plenary. Corporation Comm. 
gate rates upon the request of any person 
directly interested. It may hear evidence 
as to the reasonableness of the maximum 
rates fixed by law or by the Commission, 
and establish such rates as it may deem 

v. Atlantic Coast Line R. Co., 187 N! C. 
424, 121 S. E. 767 (1924). 
“Complaint Proceeding.” — A _ hearing 

which involves a single rate or a small 
part of the rate structure of a public utility 
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is called a “complaint proceeding.” It dif- 
ters from a general rate case in that it 
deals with an emergency or change of 
circumstances which does not affect the 
entire rate structure of the utility and may 
be resolved without involving the proce- 
dure outline in § 62-133, and does not jus- 
tify the expense and loss of time involved 
in such procedure. State v. Carolina Power 
& Light Co., 250 N. C. 421, 109 S. E. (2d) 
253 (1959). 

1963 CuMULATIVE SUPPLEMENT § 62-139 

General Rate Case. — A proceeding in 
which a utility seeks an increase in rates 
for classes of customers providing its ma- 
jor source of revenue in order to provide 
funds assertedly necessary for continued 
operation is a general rate case and not a 
complaint proceeding, even though the in- 
crease is not requested for all classes of 
customers. State v. Tidewater Natural Gas 
Cor,.259) NC 558 aise Sas (2d)303 
(1963). 

§ 62-137. Scope of rate case.—In setting a hearing on rates upon its 
own motion, upon complaint, or upon application of a public utility, the Commis- 
sion shall declare the scope of the hearing by determining whether it is to be 
a general rate case, under § 62-133, or whether it is to be a case confined to the 
reasonableness of a specific single rate, a small part of the rate structure, or some 
classification of users involving questions which do not require a determination 
of the entire rate structure and over-all rate of return. (1963, c. jal ee N e) 

§ 62-138. Utilities to file rates, service regulations and service con- 
tracts with Commission; publication.—(a) Under such rules as the Com- 
mission may prescribe, every public utility ; 

(1) Shall file with the Commission all schedules of rates, service regulations 
and forms of service contracts, used or to be used within the juris- 
diction of the Commission ; and 

(2) Shall keep copies of such schedules, service regulations and contracts 
open to public inspection. 

(b) Every regular route common carrier of general commodities and every 
common carrier of passengers shall file with the Commission, print, and keep 
open for public inspection schedules showing all rates for the transportation of 
property or passengers in intrastate commerce and all services in connection 
therewith between points on its own routes and between points on its own 
routes and points on the routes of other such common carriers, and if it establishes 
joint rates with other common carriers, it shall include in its schedules so filed 
such joint rates. 

(c) Every irregular route common carrier shall file with the Commission, print, 
and keep open for public inspection schedules showing all rates for the trans- 
portation of property in intrastate commerce between points within the area of 
its authorized operation, and if it establishes joint rates with other common car- 
riers, it shall include in its schedules so filed such joint rates between points within 
the area of its own authorized operation and points on the line or route of such 
other common carriers. 

(d) The schedules required by this section shall be published, filed, and posted 
in such form and manner and shall contain such information as the Commission 
may prescribe; and the Commission is authorized to reject any schedule filed 
with it which is not in compliance with this section, Any schedule so rejected by 
the Commission shall be void and its use shall be unlawful. 

(e) No public utility, unless otherwise provided by this chapter, shall engage 
in service to the public unless its rates for such service have been filed and pub- 
lished in accordance with the provisions of this section. (1899, c. 164, s. 7; Rev., 
S009591907; ¢. 217, 8.53 °CP Si)-8.1074 35,1933, c, 134),33 8» 62:07) 54.4% 1941, 
c..97; 1947, c. 1008, s. 25 ;,1949, c..1132, s. 23; 1959, c. 209; 1963, c. 1165, s. 1.) 

§ 62-139. Rates varying from schedule prohibited; refunding over- 
charge; penalty.—(a) No public utility shall directly or indirectly, by any 
device whatsoever, charge, demand, collect or receive from any person a greater 
or less compensation for any service rendered or to be rendered by such public 
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utility than that prescribed in the schedules of such public utility applicable there- 
to then filed in the manner provided in this article, nor shall any person receive 
or accept any service from a public utility for a compensation greater or less 
than that prescribed in such schedules. 

(b) Any public utility in the State which shall wilfully charge a rate for any 
public utility service in excess of that prescribed in the schedules of such public 
utility applicable thereto then filed under this article, and which shall omit to re- 
fund the same within thirty (30) days after written notice and demand of the 
person overcharged, unless relieved by the Commission for good cause shown, 
shall be liable to him for double the amount of such overcharge, plus a penalty 
of ten dollars ($10.00) per day for each day’s delay after thirty (30) days from 
such notice or date of denial or relief by the Commission, whichever is later. 
Such overcharge and penalty shall be recoverable in any court of competent juris- 
diction. (1903, c. 590, ss. 1, 2; Rev., ss. 2642, 2643, 2644; Ex. Sess. 1913, c. 20, 
ss. 5, 12; C. S., ss. 1082, 1086, 3514; 1933, c. 134, & Sie 307) 625-1041 ce oe 
P00. Cel Looe SL 

Cross References. — As to charging 
higher rates after rates re-established upon 

reconsideration, see § 62-132. As to venue 
of action against railroad, see § 1-81. 

Constitutionality. — Former § 60-110, 
prohibiting freight charges in excess of 
printed tariffs, was not unconstitutional as 
in violation of the Fourteenth Amendment 
to the federal Constitution, or the com- 
merce clause of said Constitution, and the 
acts passed in pursuance thereof. Efland v. 
Southern R. Co., 146 N. C. 135, 59 S. E. 
355 (1907); Iron Works v. Southern R. 
Co., 148 N. C. 469, 62 S. E. 595 (1908). 
But see Blalock Hdw. Co. v. Seaboard Air 
Line R. Co., 170 N.C. 398, 86 S. B.. 1095 
(1915). 

Interstate Shipments.—Under the Inter- 
state Commerce Act, as amended, Con- 
gress, in the exercise of the constitutional 
powers conferred on it, has taken entire 

control of rates upon interstate shipments 
of goods, and former § 60-110 was inopera- 
tive as to such shipments. Blalock Hdw. 
Co. v. Seaboard Air Line R. Co., 170 N. 
C. 395, 86 S. E. 1025 (1915). 

For earlier cases holding contra, see 
Thurston v. Southern R. Co. 165 N. C. 
598, 81 S. E. 785 (1914); Macon County 
Supply Co. v. Tallulah Falls R. Co., 166 
N. C. 82, 82 °S..E. a3 €1914). 

Assuring Service on Equal Basis Fun- 
damental. — A fundamental basis for the 
regulation of public utilities is to assure 
that once monopoly powers have been 
granted, the utility will provide all of its 
customers similarly situated with service 
on a reasonably equal basis. State v. Wil- 
son, 252 N. C. 640, 114 S. E. (2d) 786 
(1960). 

Telephone Company Proscribed from 
Furnishing Free Service to Municipalities, 
—The Utilities Commission properly pro- 
scribes a telephone company from furnish- 
ing service to certain municipalities with- 

in its territory free or at a reduced rate, 
and contractual agreements of a telephone 
company to do so in consideration for 
franchise rights to use the streets, alleys 

and roads in such municipalities for its 
pole line and underground conduits, are 
void, since such concessions constitute dis- 
crimination against other customers simi- 
larly situated. State v. Wilson, 252 N. C. 
640, 114 S. E. (2d) 786 (1960). 

At termination of contract between city 
and electric company, city officials were 
doubtful whether it would be advanta- 
geous to adopt new schedule of electric 
company and elected to take current on ba- 
sis from month to month. It was held that 
the electric company was not exacting an 

unlawful rate by billing the city for current 
on rates contained in the old contract 
rather than under the new schedule. High 
Point v. Duke Power Co., 34 F. Supp. 339 
(1940). 

Freight Rates Need Not Be Same for 
Both Directions.—In shipments to a great 
distance, special circumstances, such as 
flow of traffic, may justify a higher rate 
between two points in one direction than 
in the opposite; and in action for the 
recovery of the penalty for excessive freight 
rates, it is error for the judgment below in 
effect to charge the jury that such tariff 
rate published between the two points for 
freight moving in an opposite direction to 
that of the shipment in question was con- 
clusive, and that they should be governed 
in their verdict as to the overcharge ac- 
cordingly. Scull & Co. v. Atlantic Coast 
Line R. Co., 144 N. C. 180, 56 S. E. 876 
(1907). 
Recovery of Excess Caused by Error 

in Tariff Distance Table.—Where carriers 
charged rates in accordance with the pub- 
lished tariffs on file but because of error 
in the tariff distance table the charges were 
excessive, the shippers could recover the 
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excess charged by petition before the 
Utilities Commission, the remedy by civil 
action under former §§ 60-110, 62-138 and 
62-139 to recover overcharges and penal- 
ties being the proper remedy only when the 
charges were collected in excess of the 
published tariffs. State v. Norfolk South- 
ern Ry. Co., 249 N. C. 477, 106 S. E. (2d) 
681 (1959). 

Freight Charge on Undelivered Ship- 
ment. — Where the defendant collected 
freight charges, for an entire shipment, as 

invoiced and originally billed, and the sum 
of 96 cents was paid as freight on that 
part of the shipment which was “short” 
and not delivered, this was an overcharge, 
and failure to refund such overcharge after 
the sixty days allowed for investigation 
rendered the defendant liable for the stat- 
utory penalty. Cottrell v. Carolina, etc., 
R. Co., 141 N. C. 383, 54 S. E. 288 (1906). 

Penalty Enforceable though Charges 
Small.—The penalty fixed by former § 60- 
110 to enforce the duty of a carrier in re- 
gard to proper charges for transporting 
freight and refund of overcharges, which 
penalty could not in any event exceed $100, 
was enforceable for a default established 
against defendant, though the particular 
transportation charges might appear dis- 
proportionately small. It is on failure to 
return small amounts wrongfully over- 
charged that penalties are especially re- 
quired. In large matters the claimant can 
better afford the cost of litigation. Efland 
v. Southern R. Co., 146 N. C. 129, 59 S. E. 
359 (1907). 
Burden of Proving Overcharge. — The 

burden is upon the plaintiff to show that a 
freight rate charged and collected by a 
carrier was in excess of its tariff required 
of the carrier to be published, when he 
seeks to recover this excess and the statu- 
tory penalty; and where the shipment has 
been routed over one line of connecting 
carriers and the tariff filed by the carrier 
over another route is shown, it affords no 
evidence as to the rate of the actual route 
of the shipment, and, in the absence of fur- 
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ther evidence, a judgment as of nonsuit 
should be granted. Blalock Hdw. Co. v. 
Seaboard Air Line R. Co., 170 N. C. 393, 
86 S. E. 1025 (1915) 

Agent as Party Aggrieved.—Where un- 
der agreement with his principal the agent 
of a manufacturer is obligated to pay the 
freight charges on shipments made to him, 
and upon demand of the carrier he has 
paid its unlawful charges on a shipment, 
he is the party aggrieved, and may main- 
tain his action to recover the excess, and 
also the penalty when settlement has not 
been made within sixty days, when he has 
filed written demand supported by the 
original freight bill and the original or 
duplicate bill of lading, etc. Tilley v. 
Hotithernener Contr 2m N.= Cras63 ee O0n Sue 
309 (1916). 
What Demand Must Specify. — Where 

the carrier has demanded and received an 
unlawful freight charge for a shipment, 
and the party aggrieved has made written 
demand of the carrier for payment of the 
overcharge, as required by the statute, it 
is not necessary, in order to maintain an 
action for the penalty imposed upon the 
carrier failing to settle in sixty (now 
thirty) days, that the written demand 
specify the penalty, or that demand there- 
for be made in the justice’s court or alleged 
in the complaint filed on appeal therefrom. 

Tilley v. Southern R. Co., 172 N. C. 363, 
90 S. E. 309 (1916). 

Same — Separate Demands in Same 
Envelope.—The mere fact that the plain- 
tiff inclosed separate written demands in 
the same envelope, and gave an aggregate 

amount thereof, in a letter accompanying 
them, does not affect the demands, being 
specific, when the overcharges were sep- 
arate and distinct, the demand made spe- 
cifically as to each, accompanied separately 
with the paid freight bill and duplicate bill 

of lading, and each demand was complete 
in itself; and such is a compliance with the 
provisions of the statute. Efland v. South- 
ern R. Co., 146 N. C. 129, 59 S. E. 359 
(1907). 

§ 62-140. Discrimination prohibited.—(a) No public utility shall, as 
to rates or services, make or grant any unreasonable preference or advantage to 
any person or subject any person to any unreasonable prejudice or disadvantage. 
No public utility shall establish or maintain any unreasonable difference as to 
rates or services either as between localities or as between classes of service. The 
Commission may determine any questions of fact arising under this section. 

(b) The Commission shall make reasonable and just rules and regulations: 

(1) To prevent discrimination in the rates or services of public utilities. 
(2) To prevent the giving, paying or receiving of any rebate or bonus, di- 

rectly or indirectly, or misleading or deceiving the public in any man- 
ner as to rates charged for the services of public utilities. 
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(c) No public utility shall offer or pay any compensation or consideration or 
furnish any equipment to secure the installation or adoption of the use of such 
utility service except upon filing of a schedule of such compensation or considera- 
tion or equipment to be furnished and approval thereof by the Commission, and 
offering such compensation, consideration or equipment to all persons within 
the same classification using or applying for such public utility service; provided, 
in considering the reasonableness of any such schedule filed by a public utility 
the Commission shall consider, among other things, evidence of consideration or 
compensation paid by any competitor, regulated or nonregulated, of the public 
utility to secure the installation or adoption of the use of such competitor’s service. 
Provided, further, that nothing herein shall prohibit a public utility from carry- 
ing out any contractual commitment in existence at the time of the enactment 
hereof, so long as such program does not extend beyond December 31, 1963. (1899, 
c.. 164, .s. 2, subsecs..3, 53 Rev.,s, 1095: 1913 cc 127, so65 C5 es.61004 oss 
6. 134,'s.8: c. 307, 5: 63 19410, 97 -1963..c;LL.Goncml a) 

Editor’s Note——See 11 N. C. Law Rev. 
246. 

Common Law.—Former § 60-5, making 
discrimination in charges by common 
carriers a misdemeanor, was declaratory 

of the common law and secured to every 

person the right to participate in the use 
of the facilities furnished, or which it is its 
duty to furnish, by a common carrier upon 

terms of equality, in regard to price, and 
otherwise, and free from unlawful discrim- 

ination. Lumber Co. v. Atlantic Coast Line 
RCo, 440 Ne Cit 753 oe sen (oun): 

The obligation of a public service corpo- 
ration to serve impartially and without un- 
just discrimination is fundamental. It is 
not essential that consumers who are 

charged different rates for service should 
be competitors in order to invoke this 
principle. There must be substantial dif- 
ferences in service or conditions to justify 

difference in rates. There must be no un- 
reasonable discrimination between those 
receiving the same kind and degree of 
service. State v. Mead Corp. 238 N. C. 
451, 78 S. E. (2d) 290 (1953); State vy. 
Municipal Corporations, 243 N. C. 193, 90 
S. E. (2d) 519 (1955). 

What Constitutes Unlawful Discrimina- 
tion.— Discrimination in freight tariffs by 
railroad companies, means to charge ship- 
pers of freight unequal sums for carrying 
the same quantity of freight equal dis- 
tances; that is, more in proportion for a 
short than for a long distance. Hines v. 
Wilmington, etc., Railroad, 95 N. C. 434 
(1886). As to long and short hauls, see § 
62-141, 

A common carrier is guilty of unlawful 
discrimination by the principles of the 
common law, and the terms of the statute, 
when it charges one person for service 
rendered a larger sum than is charged an- 
other person for like service under sub- 
stantially similar conditions. Lumber Co. 

v. Atlantic Coast Line R. Co., 141 N. C. 
171, 53 S. E. 823 (1906). 
A carrier cannot rightfully charge one 

shipper $2.50 per 1,000 feet for hauling his 
logs if it, at the same time, for the same 
service, under substantially similar cir- 
cumstances, carried logs for other per- 
sons at $2.10 per 1,000 feet in considera- 
tion of the shipment of the manufactured 
products over its railroad. Lumber Co. v. 
Atlantic: Coast .Line .R.Co.414).-N.) Gi 171, 
53 S. E. 823 (1906). 

Discriminatory Embargoes——-A common 
carrier cannot place an embargo on its 
customer or patron so as to discriminate 
against him or those dealing with him. 
Garrison v. Southern R. Co., 150 N. C. 
575, 64 S. EB. 578 (1909). 

Different Rate Schedules for Munici- 
palities and Industrial Users of Electrical 
Energy.—The Commission in determining 
whether there is a justifiable basis for es- 
tablishment of different rate schedules for 
municipalities engaged in resale of elec- 
trical energy and industrial users must 
consider the use characteristics and the 
load factors as well as the amount of elec- 
trical energy purchased under the respec- 
tive schedules. State v. Municipal Corpo- 
rations, 243 N. C. 193, 90 S. E. (2d) 519 
(1955). 
The Commission was justified in placing 

municipalities engaged in resale of electri- 
cal energy, and industrial users, under dif- 
ferent schedules based upon a difference 
in the load factor. State v. Municipal Cor- 
porations, 243 N. C. 193, 90 S. E. (2d) 519 
(1955). 
Furnishing free service for municipal 

purposes in compliance with franchise pro- 
visions constitutes an unjust and illegal 
discrimination. State v. Wilson, 252 N. C. 
640, 114 S. EF. (2d) 786 (1960). 

Rates charged REA cooperatives were 
not available to municipalities engaged in 
resale of electrical energy due to the fol- 
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lowing factors: (1) The cooperatives were 
required to extend their lines through 
sparsely settled rural areas with resulting 
line losses, and (2) the cooperatives were 
created and operated on a nonprofit basis 
pursuant to the established public policy 
of State and federal government. State v. 
Municipal Corporations, 243 N. C. 193, 90 
S. E. (2d) 519 (1955). 
An attempted justification of rate dif- 

ferentials by a classification of power fur- 
nished as “secondary” and “primary” was 
held insupportable on the facts. State v. 
Mead Corp., 238 N. C. 451, 78 S. E. (2d) 
290 (1953). 

Giving Preference to Parent Corpora- 
tion.—A power company which is a sub- 
sidiary of one of its commercial customers 
may not give a preference to its parent 
corporation, but must give equal treatment 
to all its customers similarly situated. 
State v. Mead Corp., 238 N. C. 451, 78 S. 
E. (2d) 290 (1953). 
A railroad carrying logs to a sawmill 

cannot charge a shipper agreeing to ship 
the manufactured products by the same 
line less for the same service than it 
charges a shipper who makes no such 
agreement. Lumber Co. v. Railroad, 136 
N. C. 479, 48 S. E. 813 (1904). 

Party Entitled to Injunctive Relief. — 
Where certain carriers by truck sought in- 
junctive relief against railroad carriers for 
discrimination in rates against certain 
cities and against certain commodities, it 
was held that the basis for injunctive re- 
lief must be an interference or threatened 
interference with a legal right of the peti- 
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tioner, not of a third party, and that the 
shippers would be the real parties in in- 
terest, not the contract truck carriers. 
Carolina Motor Service v. Atlantic Coast 
Tine Re Co 210—gN- Geen, 195 (5, E..479, 
1040 AS Dee hem opmoob) 

Recovery of Excess Charges. — Where 
a higher freight charge was paid than that 

charged other shippers, the payment was 
not to be considered voluntary, and the 
excess could be recovered back upon ac- 
count for money had and received, and it 

was not necessary that at the time of pay- 
ment there should have been any protest. 

Lumber Co. vy. Atlantic Coast Line R. 
Co, 141 N.. G..173,753, S:_ F823) 1906): 

Question for Decision of Court— Where 
the Utilities Commission concluded upon 
undisputed facts that there was no un- 
lawful discrimination by a power com- 
pany in the rates charged its commercial 
customers, whether the conclusion was 

supported by competent, material and sub- 
stantial evidence in view of the entire 
record was held to present a question of 
law for the decision of the court. State 
vi Meady Corpi239 aN: .Ci 14518 789S5 BE: 
(2d) 290 (1953). 

Allegations. — There are discriminations 
which require more explicit allegations, as 

for instance, illegal rebates upon freight 
charges and the like, but as the common 
carrier for hire, the allegation that it gave 
a person named undue preference by 
transporting him free ex vi termini alleges 
discrimination. State v. Southern Ry. Co., 
125 N. C. 666, 34 S. E. 527 (1899). 

§ 62-141. Long and short hauls.—(a) Except when expressly permitted 
by the Commission, it shall be unlawful for any common carrier to charge or 
receive any greater compensation in the aggregate for the transportation of pas- 
sengers or of like kind of property under substantially similar circumstances and 
conditions for a shorter than for a longer distance over the same line or route 
in the same direction, the shorter being included within the longer distance; but 
this shall not be construed as authorizing any common carrier within the terms 
of this chapter to charge and receive as great compensation for a shorter as for 
a longer distance. 

(b) Upon application to the Commission, common carriers may in special cases 
be authorized to charge less for longer than for shorter distances for the trans- 
portation of passengers or property; and the Commission may from time to time 
prescribe the extent to which such designated common carrier may be relieved 
from the operation of this section. (1899, c. 164, s. 14; Rev., s. 1107; Ex. Sess. 
ee faces. 1915) cr 1757s. 1 Cems e072.) 1935, ce lon tor 2 Lod |e Oe" 
19os7c, 1105, s..1.) 

§ 62-142. Contracts as to rates.—All contracts and agreements between 
public utilities as to rates shall be submitted to the Commission for inspection 
that it may be seen whether or not they are a violation of law or the rules and 
regulations of the Commission, and all arrangements and agreements whatever 
as to the division of earnings of any kind by competing public utilities shall be sub- 
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mitted to the Commission for inspection and approval insofar as they affect the 

rules and regulations made by the Commission to secure to all persons doing 

business with such utilities just and reasonable rates. The Commission may make 

such rules and regulations, as to such contracts and agreements as the public interest 

may require. (1899, c. 164, s. 6; Rev., s. 1108; C. S., s. 1073; 1933, «134, s..8; 

1941, c. 97; 1963, c. 1165, s. 1.) 

§ 62-143, Schedule of rates to be evidence. — The schedule of rates 

fixed by statute or under this article, in suits brought against any public utility 

involving the rates of a public utility or unjust discrimination in relation thereto, 

shall be taken in all courts as prima facie evidence that the rates therein fixed are 

just and reasonable. Any such schedule when certified by a clerk of the Commis- 

sion as a true copy of a schedule on file with the Commission shall be received 

in all courts as prima facie evidence of such schedule without further proof, 

and, if the clerk certifies that said schedule has been approved by the Commis- 

sion, as prima facie evidence of such approval. (1899, c. 164, s. 7; Rev., s. pag ees 

C. S., s. 1077 ; 1933, c. 134, s.8; 1941, c. 97; 1963, c. 1165, s. 1.) 

§ 62-144, Free transportation. — (a) All common carriers under the 

supervision of the Commission shall furnish free transportation to the members of 
the Commission, and, upon written authority of the Commission, such carriers 

shall also furnish free transportation to such persons as the Commission may 
designate in its employ or in the employ of the Department of Motor Vehicles 
for the inspection of equipment and supervision of safe operating conditions and 
of traffic upon the highways of the State. 

(b) Except as provided in subsection (a), no common carrier shall, directly 
or indirectly, issue, give, tender, or honor any free fares except to its bona fide 
officers, agents, commission agents, employees and retired employees, and mem- 
bers of their immediate families: Provided, that common carriers under this arti- 
cle may exchange free transportation within the limits of this section and may 
accept as a passenger a totally blind person accompanied by a guide at the usual 
and ordinary fare charged to one person under such reasonable regulations as 
may have been established by the carrier and approved by the Commission. 

(c) Any person except those permitted by law accepting free transportation 
shall be guilty of a misdemeanor, and on conviction shall be fined or imprisoned, 
or both, in the discretion of the court. 

(d) Nothing in this section shall prohibit the carriage, storage or handling of 
property free or at reduced rates for the United States, State or municipal gov- 
ernments, or for charitable or educational purposes, or the use of passes for 
journeys wholly within this State which have been or may be issued for interstate 
journeys under the authority of the United States Interstate Commerce Commis- 
sion, (1899, c: 164,.s. 22 ;:¢: 642: 1901, .c, 652: ce 679, ss: 2; 1905; ¢)3125) Rew 
s. 1105; Ex. Sess. 1908, c. 144, s. 4; 1911, cc. 49, 148; 1913, c. 100; 1915, c. 215; 
1917, cc. 56, 160; C. S., ss. 1069, 1070, 3492; 1933, c. 134, s. 8; 1941, c. 97; 1949, 
cil 132;'s. 27 $1953 71279.1 963 021165 isale 

Unlawful Transportation. — The trans- Issued. — The rights, privileges and pro- 
portation, by a common carrier, of any tection attaching to the relation of the 

person except of the classes specified with- 
out charge, is unlawful, the offense being 
the actual free transportation and not the 
issuance of the free pass. State v. South- 
enn Ks eC, 1235 No AG 1052 sag eee ted 38 
(1898). 
A gratuitous passenger is not in pari 

delicto with the common carrier McNeill 
v. Railroad Co., 135 N. C. 682, 47 S. E. 
765 (1904). 

Injury While Riding on Pass Illegally 

passenger are imposed by law upon com- 
mon carriers upon consideration of the 
public policy, independent of contract, and 
arise from the nature of their public em- 
ployment. Hence, one injured while rid- 
ing on a pass illegally issued may recover 
from the railroad. McNeill v. Railroad 
Co., 135 N. C. 682, 47 S. E. 765 (1904). 

Construction of Penal Statute—In con- 
struing a penal statute prohibiting dis- 
crimination between passengers, the con- 
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| struction placed on it by common carriers Southern R. Co., 122 N. C. 1052, 30 S. E. 

generally, and by private individuals and 133 (1898). 

officials, will not be considered. State v. 

§ 62-145. Rates between points connected by more than one 

route.—When there is more than one route between given points in North 

Carolina, and freight is routed or directed by the shipper or consignee to be 

transported over a shorter route, and it is in fact shipped by a longer route 

between such points, the rate fixed by law or by the Commission for the shorter 

route shall be the maximum rate which may be charged, and it shall be un- 

lawful to charge more for transporting such freight over the longer route than 

| the lawful charge for the shorter route. (Ex. Sess. 1913 *cACO Meer AG oss: 

1085119385001 11345-s¢+8 3; 1941), c, 97-5 1963;1c., 1165, s.>1-) 

Mileage is calculated over the shortest Southern Ry. Co., 249 N. C..44%..106 S._E. 

_ rail line between the point of origin and (2d) 681 (1959). 

the point of delivery. State v. Norfolk 

§ 62-146. Rates and service of motor common carriers. — (a) It 

shall be the duty of every common carrier by motor vehicle to provide safe and 

adequate service, equipment, and facilities for transportation in intrastate com- 

merce and to establish, observe and enforce just and reasonable regulations and 

practices relating thereto, and, in the case of property carriers, relating to the 

| manner and method of presenting, marking, packing and delivering property for 

transportation in intrastate commerce, 

(b) Except under special conditions and for good cause shown, a common carrier 

by motor vehicle authorized to transport general commodities over regular routes 

shall establish reasonable through routes and joint rates, charges, and classi- 

fications with other such common carriers by motor vehicle; and such common 

carrier may establish, with the prior approval of the Commission, such routes, 

joint rates, charges and classifications with any irregular route common carrier 
by motor vehicle, or any common carrier by rail, express, or water. 

(c) It shall be the duty of every common carrier of passengers by motor ve- 
hicle to establish reasonable through rates with other such common carriers and 
to provide safe and adequate service, equipment, and facilities for the trans- 
portation of passengers; to establish, observe, and enforce just and reasonable 
individual and joint rates, fares, and charges and just and reasonable regu- 
lations and practices relating thereto and to the issuance, form, and substance 
of tickets, and the carrying of personal, sample and excess baggage. 

(d) In case of joint rates between common carriers, it shall be the duty of 
the carriers parties thereto to establish just and reasonable regulations and 
practices in connection therewith, and just, reasonable, and equitable divisions 
thereof as between the carriers participating therein, which shall not unduly 
prefer or prejudice any of such participating carriers. Upon investigation and 
for good cause, the Commission may, in its discretion, prohibit the establishment 
of joint rates or service. 

(e) Any person may make complaint in writing to the Commission that any 
rate, classification, rule, regulations, or practice in effect or proposed to be put 
into effect, is or will be in violation of this article. Whenever, after hearing, 
upon complaint or in an investigation on its own initiative, the Commission shall 
be of the opinion that any individual or joint rate demanded, charged, or col- 
lected by any common carrier or carriers by motor vehicle, or by any such 
common carrier or carriers in conjunction with any other common carrier or 
carriers, for transportation of property in intrastate commerce, or any classifica- 
tion, rule, regulation, or practice whatsoever of such carrier or carriers affect- 
ing such rate or the value of the service thereunder, is or will be unjust or un- 
reasonable or unjustly discriminatory or unduly preferential or unduly preju- 

sB—=i1 161 



§ 62-146 GENERAL SvaturEs oF Nort CAROLINA § 62-146 

dicial, it shall determine and prescribe the lawful rate or the minimum or maxi- 

mum, or the minimum and maximum rate thereafter to be observed, or the law- 

ful classification, rule, regulation, or practice thereafter to be made effective, 

and in the case of passenger carriers, the Commission shall, whenever deemed 

by it to be necessary or desirable in the public interest, after hearing, upon com- 

plaint or upon its own initiative without a complaint, establish through routes, 

and joint rates, regulations, or practices, applicable to the transportation of pas- 

sengers by common carriers by motor vehicle, or the maximum or minimum, 

or maximum and minimum to be charged, and the terms and conditions under 

which such through routes shall be operated. 

(f) Whenever, after hearing upon complaint or upon its own initiative, the 

Commission is of the opinion that the divisions of joint rates applicable to the 

transportation of property in intrastate commerce between a common carrier 

by motor vehicle and another carrier are or will be unjust, unreasonable, in- 

equitable, or unduly preferential or prejudicial as between the carriers parties 

thereto (whether agreed upon by such carriers or otherwise established), the 

Commission shall by order prescribe the just, reasonable, and equitable division 

thereof to be received by the several carriers; and in cases where the joint rate 

or charge was established pursuant to a finding or order of the Commission and 

the divisions thereof are found by it to have been unjust, unreasonable, or in- 

equitable or unduly preferential or prejudicial, the Commission may also by or- 

der determine what would have been the just, reasonable, and equitable divi- 

sions thereof to be received by the several carriers and require adjustment to 

be made in accordance therewith. The order of the Commission may require the 

adjustment of divisions between the carriers in accordance with the order from 

the date of filing the complaint or entry of order of investigation or such other 
dates subsequent thereto as the Commission finds justified, and in the case of 
joint rates prescribed by the Commission, the order as to divisions may be made 
effective as a part of the original order. 

(g) In any proceeding to determine the justness or reasonableness of any 
rate of any common carrier by motor vehicle, there shall not be taken into con- 
sideration or allowed as evidence any elements of value of the property of such 
carrier, good will, earning power, or the certificate under which such carrier 
is operating, and such rates shall be fixed and approved, subject to the provi- 
sions of subsection (h) hereof, on the basis of the operating ratios of such car- 
riers, being the ratio of their operating expenses to their operating revenues, 
at a ratio to be determined by the Commission; and in applying for and receiv- 
ing a certificate under this chapter any such carrier shall be deemed to have 
agreed to the provisions of this paragraph, on its own behalf and on behalf of 
every transferee of such certificate or of any part thereof. 

(h) In the exercise of its power to prescribe just and reasonable rates and 
charges for the transportation of property in intrastate commerce by common 
carriers by motor vehicle, and classifications, regulations, and practices relating 
thereto, the Commission shall give due consideration, among other factors, to 
the inherent advantages of transportation by such carriers; to the effect of rates 
upon movement of traffic by the carrier or carriers for which rates are pre- 
scribed; to the need in the public interest of adequate and efficient transporta- 
tion service by such carriers at the lowest cost consistent with the furnishing 
of such service; and to the need of revenues sufficient to enable such carriers 
under honest, economical, and efficient management to provide such service. 

(1) Nothing in this section shall be held to extinguish any remedy or right 
of action not inconsistent herewith. This section shall be in addition to other 
provisions of this chapter which relate to public utilities generally, except that 
in cases of conflict between such other provisions and this section, this section 
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shall prevail for motor carriers. (1947, c. 1008, s. 24; 1949, c. 1132, s. 22; 
1963, c. 1165, s. 1.) 
Subsection (c) of this section encour- 

ages cooperation and agreements between 

common carriers respecting their service 
to the public. State v. Carolina Coach Co., 
260 N. C. 43, 132 S. E. (2d) 249 (1963). 

Authority to transport general commod- 

ities includes authority to transport meats 
and packing house products. State v. 

Forbes Transfer Co., Inc., 259 N. C. 688, 
131 S. E. (2d) 452 (1963). 

Duty to Establish Joint Rates and Di- 
vide Revenues.—Motor carriers of freight 
in intrastate commerce who exchange 

freight in the course of delivery are not 
only given authority but are required to 
establish joint rates, and provide for the 
division of revenues derived from such 
shipments by contract, subject only to the 
limitation that the contract shall not un- 
duly prefer or prejudice any of the par- 

ticipating carriers. State v. Thurston Mo- 

trastate motor carriers only upon its find- 
ing after hearing the contractual agree- 

ment between the carriers for the division 
of revenue from such shipments is, or will 
be, unjust, unreasonable and inequitable, or 
unduly preferential or prejudicial as_ be- 
tween the contracting carriers, and when 
an order is entered by the Commission 
without such jurisdictional finding, the 
cause must be remanded. A finding merely 
that the Commission does not accept the 
contractual practice of the carriers as be- 
ing equitable is insufficient. And the pro- 
vision of subsection (d), giving the Com- 
mission discretionary power to prohibit the 

establishment of joint rates, is inapplica- 
ble. State v. Thurston Motor Lines, Inc., 
Dade iNew Gonlooy ol wore be (2d e404) (lon4)e 

Mileage alone is not a sufficient basis 

for the determination of intrastate rates by 
the Utilities Commission, but the Commis- 
sion must consider all factors involved in 
rate making, including competition from 
interstate carriers, the different modes of 

transportation, the topography and volume 
of business as affecting costs, etc. State v. 

North Carolina Motor Carriers Ass’n, 253 
N. C. 432, 117 S. E. (2d) 271 (1960). 

tor Lines, Inc., 240 N. C. 166, 81 S. E. (2d) 
404 (1954). 

Authority of Commission to Interfere 
with Division of Revenue from _ Inter- 
changed Freight.—The Utilities Commis- 
sion is given authority to intervene and 
vacate a contract for division of revenue 
from interchanged freight between two in- 

§ 62-147. Rates of motor contract carriers.—(a) It shall be the duty 
of every contract carrier to establish and observe reasonable minimum rates 
for any service rendered or to be rendered in the transportation of property or in 
connection therewith, and to establish and observe reasonable regulations and 
practices to be applied in connection with said reasonable minimum rates, It 
shall be the duty of every contract carrier to file with the Commission, publish, 
and keep open for public inspection, in the form and manner prescribed by the 
Commission, schedules containing the minimum rates of such carrier actually 
maintained and charged for the transportation of property in intrastate com- 
merce, and any rule, regulation, or practice affecting such rates and the value 
of the service thereunder. No such contract carrier, unless otherwise provided 
by this article, shall engage in transportation in intrastate commerce unless the 
minimum rates for such transportation by said carrier have been published, filed, 
and posted in accordance with the provisions of this article. No reduction shall 
be made in any such rate either directly or by means of any change in any rule, 
regulation or practice affecting such rate or the value of service thereunder, ex- 
cept after thirty days’ notice of the proposed change filed in the aforesaid form 
and manner, but the Commission may, in its discretion and for good cause 
shown, allow such change upon less notice, or modify the requirements of this 
paragraph with respect to posting and filing of such schedules, either in particu- 
lar instances or by general order applicable to special or peculiar circumstances 
or conditions. Such notice shall plainly state the change proposed to be made 
and the time when such change will take effect. No such carrier shall demand, 
charge, or collect a less compensation for such transportation than the rates 
filed in accordance with this paragraph, as affected by any rule, regulation, or 
practice so filed, or as may be prescribed by the Commission from time to time, 
and it shall be unlawful for any such carrier, by the furnishing of special services, 
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facilities, or privileges, or by any other device whatsoever, to charge, accept, or 

receive less than the minimum rates so filed or prescribed; provided, that any 

such carrier or carriers, or any class or group thereof, may apply to the Com- 

mission for relief from the provisions of this paragraph, and the Commission 

may, after hearing, grant such relief to such extent and for such time, and in 

such manner as in its judgment is consistent with the public interest and the 

policy declared in this chapter. i ke ake 
(b) Whenever, after hearing, upon complaint or upon its own initiative, the 

Commission finds that any minimum rate of any contract carrier by motor ve- 

hicle, or any rule, regulation, or practice of any such carrier affecting such mini- 
mum rate, or the value of the service thereunder, contravenes the policy de- 
clared in this chapter, or is in contravention of any provision of this chapter, 
the Commission may prescribe such just and reasonable minimum rate, or such 

rule, regulation, or practice as in its judgment may be necessary or desirable in 
the public interest and to promote such policy and will not be in contravention 
of any provision of this chapter. Such minimum rate, or such rule, regulation, 
or practice, so prescribed by the Commission, shall give no advantage or pret- 
erence to any such carrier in competition with any common carrier by moter 
vehicle subject to this chapter, which the Commission may find to be undue or 
inconsistent with the public interest and the policy declared in this chapter, and 
the Commission shall give due consideration to the cost of ‘the services rendered 
by such carriers, and to the effect of such minimum rate, or such rule, regu- 
lation, or practice, upon the movement of traffic by such carriers. All complaints 
shall state fully the facts complained of and the reasons for such complaint and 
shall be made under oath. 

(c) Whenever there shall be filed with the Commission by any such contract 
carrier any schedule stating a rate for a new service or a reduced rate, directly 
or by means of any rule, regulation, or practice, for transportation in intrastate 
commerce, the Commission is hereby authorized and empowered upon complaint 
of interested parties or upon its own initiative at once and, if it so orders, with- 
out answer or other formal pleading by the interested party, but upon reason- 
able notice, to enter upon a hearing concerning the lawfulness cf such rate, or 
such rule, regulation, or practice, and pending such hearing and the decision 
thereon the Commission, by filing with such schedule and delivering to the car- 
rier affected thereby a statement in writing of its reasons for such suspension, may 
from time to time suspend the operation of such schedule and defer the use of 
such rate, or such rule, regulation, or practice, but not for a longer period than 
two hundred and seventy (270) days beyond the time when such rate or rates 
would otherwise go into effect. If the proceeding has not been concluded and 
an order made within the period of suspension, the proposed change in any rate 
or rule, regulation, or practice shall go into effect at the end of such period. 
After hearing, whether completed before or after the rate, or rule, regulation, 
or practice goes into effect, the Commission may make such order with reference 
rade as would be proper in a proceeding instituted after it has become ef- 
ective. 

(d) At any hearing before the Commission under this paragraph, the burden 
of proof shall be upon the carrier to show that the changed rate, rule, regulation 
or practice, or the proposed changed rate, rule, regulation or practice, is just 
and reasonable. 

(e) If any provision of this section is in conflict with any other provision of 
this chapter, the provisions of this section shall prevail. (1947, c. 1008, s. 26; 
1949; °c: 1132,'s. 24 Mees heh SE bse pe tea ie 

The word “tariff,” used in connection the word “rates,” used in this section in 
with the rates of a common carrier, does connection with a contract carrier. State 
not have any special legal significance v. Fleming, 235 N. C. 660,71 ©. EE. (2d) that would differentiate it in effect from 41 (1952). 
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§ 62-148. Rates on leased or controlled utility.—If any public utility 
operating in the State other than a motor carrier is owned, controlled or operated 
by lease or other agreement by any other public utility doing business in the 
State, its rates may, in the discretion of the Commission, be determined for such 
public utility by the rates prescribed for the public utility which owns, controls 
or operates it. (Ex. Sess. 1908, c. 144, s. 2; C. S., s. 3490; 1963, c. 1165, s. 1.) 

§ 62-149. Unused tickets to be redeemed.—Whenever any ticket is 
sold and is not wholly used by the purchaser, it shall be the duty of the car- 
rier selling such ticket to redeem it or the unused portion thereof at the price 
paid for it, or in such manner and at such price as the Commission shall pre- 
scribe by regulation. (1891, c. 290; 1893, c. 249; 1895, c. 83, ss. 2, 3; 1897, 
Pa eRe Wea) 202/21 5 1us, 0) al OOO, Cat LO sen led 

§ 62-150. Ticket may be refused intoxicated person; penalty for 
prohibited entry. — The ticket agent of any common carrier of passengers 
shall at all times have power to refuse to sell a ticket to any person applying 
for the same who may at the time be intoxicated. The conductor, driver or other 
person in charge of any conveyance for the use of the traveling public shall at 
all times have power to prevent any intoxicated’ person from entering such con- 
veyance. If any intoxicated person, after being forbidden by the conductor, driver 
or other person having charge of any such conveyance for the use of the travel- 
ing public, shall enter such conveyance, he shall be guilty of a misdemeanor. 
(1885, c. 358, ss. 1, 2, 3; Rev., ss. 2625, 2626, 3757; C. S., s, 3504; 1963; 
@2ld6545,.1/) 

Cross References.—As to public drink- 
ing on railway passenger cars, see § 14- 
333. As to sale of whiskey on railroad cars, 
see § 18-70. 

When Exemplary Damages Allowed. — 
In an action for damages for refusal to 

allow a person with a ticket to board a 
train because he was intoxicated, ex- 
emplary damages will be allowed if such 

refusal was made with malice, undue force, 
or insult. Story v. Norfolk, etc., R. Co., 
133 N. C. 59,45 S. EK. 849 (1903). 

§ 62-151. Passenger refusing to pay fare or violating rules may 
be ejected.—If any passenger shall refuse to pay his fare, or be or become 
intoxicated, or violate the rules of a common carrier, it shall be lawful for the 
conductor or driver of the train or bus, or other conveyance, and servants of the 
carrier, on stopping the conveyance, to put him and his baggage out of the con- 
veyance, using no unnecessary force. (1871-2, c. 138, s. 34; Code, s. 1962; Rev., 
suieozoe Ce es 3507; 1949. ¢. 11322 s.30: 1953; es 1140) Ss. 4*.1957, © A152. 
Smee bce 4/2, 's.. 115 1963, °c. 1165 si51) 

Cross Reference. — As to action for 
damages for wrongful ejection, see also 
note to § 62-233. 

Permission to Ride in Express Car.— 

Where a party shipped horses by express 
with an agreement that he should ride in 
the same car he cannot ride in the pas- 

senger coach without paying his fare. 
dieererayea Southern Exp. Co, 172) N.C. 
616, 90 S. E. 761 (1961). 

Ejecting Person from Baggage Car.—A 
person who gets on a blind baggage car, 
though he has a ticket, and does not tell 
the conductor that he has it, and the con- 

ductor does not see it, is not entitled to re- 
cover as a passenger for injuries received 
by being pulled off the train by the con- 
ductor. McGraw v. Southern R. Co., 135 
NM. C264, 47S. E. 758 (1904). 
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Mileage Book Holder Must Comply 
with Terms. — The holder of a mileage 
book must comply with its terms if rea- 
sonable opportunity is given, or he may 
be ejected. Mason y. Seaboard Air Line 
R.. Co., 159 N, C; 183, 75S. B. 25 (1919) 
McNairy v. Norfolk, etc., R. Co., 172 N. 
Cy WO Gln iS, 12, Ey MEAN: 

Ejection of Party Refusing to Show 
Mileage Book.—When a purchaser of a 
mileage book from a railroad company is 
riding on an exchange ticket and refuses, 
without excuse, to show his mileage book, 
in connection with the ticket, to the con- 
ductor on the train, he is not regarded as 
a passenger, and the conductor has the 
right to eject him from the train. Mason 
v. Seaboard Air Line R. Co., 159 N. C. 
183,/775i'S, Bees Geta), 
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Evidence of Drunkenness Inadmissible. 

—In an action for wrongful ejection from 

a train, evidence of drunkenness of plain- 

tiff was not admissible, where the answer 

simply denied the wrongful ejection al- 

leged in the complaint. Raynor v. Wil- 

mington Seacoast R. Co., 129 N. G7 195,739 

S. E. 821 (1901). 
Ejection Caused by Failure of Conduc- 

tor to Return Ticket——Where the conduc- 

tor failed to return a ticket to a passenger 

to be used on another train, and the pas- 

senger was ejected therefrom for lack of 

the ticket, the railroad is liable for all dam- 

ages attending the ejection. Sawyer v. 

Norfolk, etc., R. Co., 171 N. C, 13, 86 8%. 

FE. 166 (1915). 
Reliance on Agent’s Statements.—The 

purchaser of a ticket may rely upon the 

statements of the railroad agent as to 
trains, connection, validity of ticket, etc., 

and if the passenger is ejected as a result 

of the agent’s mistake the railroad is li- 

oF NortuH CAROLINA § 62-159 

Ce 1274 BSS 208 FX1985) & Creechiy. 
Atlantic, etc., R. Co., 174 N. C. 61, 93 S. 
E. 453 (1917). 

Carrier Not Liable for Unusual Re- 
sults.—A conductor requiring an intoxi- 
cated man to leave the train for nonpay- 
ment of fare did not render the carrier li- 
able for the death of the man from ex- 
posure, where the conductor did not have 
reasonable ground to believe that the man 
was unable to find his way or walk to the 
nearest house or to the railroad station, or 
even to his own father’s house, which was 
not far away. Roseman v. Carolina Cent. 
R. Co., 112'N. C! 709, 16 S. B. 766! (1898). 
As to requirement of former statute that 

passenger be ejected near usual stopping 
place or dwelling house, see Roseman v. 
Carolina Cent. R. Co., 112 N. C. 709, 16 
S. E. 766 (1893); Bullock v. Atlantic Coast 
Line sR; ) Cand 521 Nc CAG6 4 67 iS co 
(1910); McNairy v. Norfolk, etc., R. Co., 
172 N. C. 505, 90 S. E. 497 (1916). 

able. Hallman v. Southern R. Co., 169 N. 

§ 62-152. Carriers to establish joint rates.—Any railroad is author- 

ized and directed to enter into arrangements for the establishment of joint rates 
and through routes with common carriers by water and with other railroads for 
the transportation of persons and property transported wholly within the State 
of North Carolina, and it may, with approval of the Commission, establish such 
joint rates with common carriers by motor vehicle under the provisions of § 
62-146, (1931).C.) 195-5 1006. Gol 16a, 7S. 

§ 62-153. Contracts of public utilities with certain companies and 
for services.—(a) All public utilities shall file with the Commission copies 
of contracts with any affiliated or subsidiary holding, managing, operating, con- 
structing, engineering, financing or purchasing company or agency, and when 
requested by the Commission, copies of contracts with any person selling serv- 
ice of any kind, The Commission may disapprove, after hearing, any such con- 
tract if it is found to be unjust or unreasonable, and made for the purpose or 
with the effect of concealing, transferring or dissipating the earnings of the pub- 
lic utility. Such contracts so disapproved by the Commission shall be void and 
shall not be carried out by the public utility which is a party thereto, nor shall 
any payments be made thereunder. Provided, however, that in the case of motor 
carriers of passengers this subsection shall apply only to such contracts as the 
Commission shall request such carriers to file. 

(b) No public utility shall pay any fees, commissions or compensation of any 
description whatsoever to any affiliated or subsidiary holding, managing, operat- 
ing, constructing, engineering, financing or purchasing company or agency for 
services rendered or to be rendered without first filing copies of all proposed 
agreements and contracts with the Commission and obtaining its approval. Pro- 
vided, however, that this subsection shall not apply to motor carriers of pas- 
Sees: ae C: 4553'1933,, co. )134,.s. 8» c B07,4s. 1750194 cO/ bese 

ASau de 

§ 62-154. Surplus power rates.—The Commission is authorized to in- 
vestigate the sale of surplus electric power and the rates made for such energy, 
and to prescribe reasonable rules and rates for such sales. (1963, c. 1165, s. 1.) 

§§ 62-155 to 62-159: Omitted. 
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ARTICLE 8. 

Securities Regulation. 

§ 62-160. Permission to pledge assets.—No public utility snall pledge 
its faith, credit, moneys or property for the benefit of any holder of its preferred 
or common stocks or bonds, nor for any other business interest with which it 
may be affiliated through agents or holding companies or otherwise by the au- 
thority of the action of its stockholders, directors, or contract or other agents, 
the compliance or result of which would in any manner deplete, reduce, con- 
ceal, abstract or dissipate the earnings or assets thereof, decrease or increase 
its liabilities or assets, without first making application to the Commission and 
by order obtain its permission so to do. (1933, c. 307, s. 17; 1963, c. 1165, s. 1.) 

§ 62-161. Assumption of certain liabilities and obligations to be 
approved by Commission; refinancing of public utility securities.—(a) 
No public utility shall issue any securities, or assume any liability or obligation 
as lessor, lessee, guarantor, indorser, surety, or otherwise, in respect to the se- 
curities of any other person unless and until, and then only to the extent that, 
upon application by such utility, and after investigation by the Commission of 
the purposes and uses of the proposed issue, and the proceeds thereof, or of 
the proposed assumption of obligation or liability in respect of the securities of 
any other person, the Commission by order authorizes such issue or assumption. 

(b) The Commission shall make such order only if it finds that such issue 
or assumption is (i) for some lawful object within the corporate purposes of 
the public utility, (ii) is compatible with the public interest, (iii) is necessary 
or appropriate for or consistent with the proper performance by such utility of 
its service to the public and will not impair its ability to perform that service, 
and (iv) is reasonably necessary and appropriate for such purpose. 

(c) Any such order of the Commission shall specify the purposes for which 
any such securities or the proceeds thereof may be used by the public utility 
making such application. 

(d) Ifa public utility shall apply to the Commission for the refinancing of its 
outstanding shares of stock by exchanging or redeeming such outstanding shares, 
the exchange or redemption of such shares of any dividend rate or rates, class 
or classes, may be made in whole or in part, in the manner and to the extent 
approved by the Commission, notwithstanding any provisions of law applicable 
to corporations in general: Provided, that the proposed transactions are found 
by the Commission to be in the public interest and in the interest of consumers 
and investors, and provided that any redemption shall be at a price or prices, 
not less than par, and at a time or times, stated or provided for in the utility’s 
charter or stock certificates. (1933, c. 307, s. 18; 1945, c. 656; 1963, c. 1165, 
Sia) 

Common Capital Stock of Corporation tion and § 62-162. State v. Carolina Tel. & 
Is Security. — The common capital stock Tel. Co., 243 N. C. 46, 89 S. E. (2d) 802 
of a corporation is a security within the (1955). 
meaning of that term as used in this sec- 

§ 62-162. Commission may approve in whole or in part or refuse 
approval.—The Commission, by its order, may grant or deny the application 
provided for in the preceding section as made, or may grant it in part or deny 
it in part or may grant it with such modification and upon such terms and con- 
ditions as the Commission may deem necessary or appropriate in the premises 
and may, from time to time, for good cause shown, make such supplemental or- 
ders in the premises as it may deem necessary or appropriate and may, by any 
such supplemental order, modify the provisions of any previous order as to the 
particular purposes, uses, and extent to which or the conditions under which any 
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~ securities so authorized or the proceeds thereof may be applied; subject always 

to the requirements of the foregoing section. (1933, c. 307, s. 19; 1963, c. 1165, 

Sw?) 
Common Capital Stock as Security. — 

See note to § 62-161. 
Commission Has Authority to Control 

Issuance and Sale of Capital Stock.—In 
view of the language used by the legisla- 
ture in conferring power of the Utilities 

utility, the Commission had the authority 
not only to veto the sale of unissued com- 
mon stock of a utility at par but also to 
impose the condition that such _ stock 
should be sold at a price not less than 
$125 per share. State v. Carolina Tel. & 
Tel. Co., 243 N. C. 46, 89 S. E. (2d) 802 
(1955). 

Commission to supervise and control the 
issue and sale of securities by a public 

§ 62-163. Contents of application for permission.—Every application 
for authority for such issue or assumption shall be made in such form and con- 
tain such matters as the Commission may prescribe. Every such application and 
every certificate of notification hereinafter provided for shall be made under 
oath, signed and filed on behalf of the public utility by its president, a vice- 
president, auditor, comptroller, or other executive officer duly designated for 
that purpose by such utility. (1933, c. 307, s. 20; 1963, c. 1165, s. 1.) 

§ 62-164. Applications to receive immediate attention; continu- 
ances.—All applications for the issuance of securities or assumption of liability 
or obligation shall be placed at the head of the Commission’s docket and dis- 
posed of promptly, and all such applications shall be disposed of in thirty (30) 
days after the same are filed with the Commission, unless it is necessary for 
good cause to continue the same for a longer period for consideration. When- 
ever such application is continued beyond thirty (30) days after the time it is 
filed, the order making such continuance must state fully the facts necessitating 
such continuance. (1933,,c. 307, 5.21; 1963, cy 1165,.5..1.) 

§ 62-165. Notifying Commission as to disposition of securities. — 
Whenever any securities set forth and described in any such application for au- 
thority or certificate of notification as pledged or held unencumbered in the treas- 
ury of the utility shall, subsequent to the filing of such application or certificate, 
be sold, pledged, repledged, or otherwise disposed of, by the utility, such utility 
shall, within ten (10) days after such sale, pledge, repledge, or other disposi- 
tion, file with the Commission a certificate of notification to that effect, setting 
forth therein all such facts as may be required by the Commission. (1933, c. 
B07 8.122 1063 uchald Goes ar 3) 

§ 62-166. No guarantee on part of State.—Nothing herein shall be 
construed to imply any guarantee or obligation as to such securities on the part 
of the State of North Carolina. (1933, c. 307, s. 23; 1963, c. 1165, s. ue) 

_§ 62-167. Article not applicable to note issues and renewals; no- 
tice to Commission.—The provisions of the foregoing sections shall not apply 
to notes issued by a utility for proper purposes and not in violation of law, pay- 
able at a period of not more than two (2) years from the date thereof, and 
shall not apply to like notes issued by a utility payable at a period of not more 
than two (2) years from date thereof, to pay, retire, discharge, or refund in 
whole or in part any such note or notes, and shall not apply to renewals there- 
of from time to time not exceeding in the aggregate six (6) years from the date 
of the issue of the original note or notes so renewed or refunded, No such notes 
payable at a period of not more than two (2) years from the date thereof, 
shall, in whole or in part, directly or indirectly, be paid, retired, discharged or 
refunded by any issue of securities or another kind of any term or character or 
from the proceeds thereof without the approval of the Commission. Within 
ten (10) days after the making of any such notes, so payable at periods of not 
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niore than two (2) years from the date thereof, the utility issuing the same shall 
file with the Commission a certificate of notification, in such form as may be de- 
termined and prescribed by the Commission. (1933, c. 307, ss. 24, 25; 1963, c. 
1657s, 12) 

§ 62-168. Not applicable to debentures of court receivers.— Nothing 
contained in this article shall limit the power of any court having jurisdiction 
to authorize or cause receiver’s certificates or debentures to be issued according 
to the rules and practice obtained in receivership proceedings in courts of equity. 
Loss een S0/s 325211968) cal LOS ee ets) 

§ 62-169. Periodical or special reports.—The Commission shall re- 
quire periodical or special reports from each public utility issuing any security, 
including such notes payable at periods of not more than two (2) years from 
the date thereof, which shall show, in such detail as the Commission may re- 
quire, the disposition made of such securities and the application of the proceeds. 
(1933, 30-607) Ss! 26571903,-c: F165," 15) 

§ 62-170. Failure to obtain approval not to invalidate securities or 
obligations; noncompliance with article, etc.—(a) Securities issued and 
obligations and liabilities assumed by a public utility, for which the authoriza- 
tion of the Commission is required, shall not be invalidated because issued or 
assumed without such authorization therefor having first been obtained or be- 
cause issued or assumed contrary to any term or condition of such order of au- 
thorization as modified by any order supplemental thereto entered prior to such 
issuance or assumption. 

(b) Securities issued or obligations or liabilities assumed in accordance with 
all the terms and conditions of the order of authorization therefor shall not be 
affected by a failure to comply with any provision of this article or rule or reg- 
ulation of the Commission relating to procedure and other matters preceding the 
entry of such order of authorization or order supplemental thereto. 

(c) A copy of any order made and entered by the Commission and certified 
by a clerk of the Commission approving the issuance of any securities or the 
assumption of any obligation or liability by a public utility shall be sufficient evi- 
dence of full and complete compliance by the applicant for such approval with 
all procedural and other matters required precedent to the entry of such order. 

(d) Any public utility which wilfully issues any such securities, or assumes 
any such obligation or liability, or makes any sale or other disposition of se- 
curities, or applies any securities or the proceeds thereof to purposes other than 
the purposes specified in an order of the Commission with respect thereto, con- 
trary to the provisions of this article, shall be liable to a penalty of not more 
than ten thousand dollars ($10,000.00), but such utility is only required to spec- 

ify in general terms the purpose for which any securities are to be issued, or 

for which any obligation or liability is to be assumed, and the order of the Com- 
mission with respect thereto shall likewise be in general terms. (1933, c. 307, s. 
2740963,.c7 1165, i's 1/) 

§ 62-171. Commission may act jointly with agency of another state 

where public utility operates.—If a commission or other agency or agencies 

is empowered by another state to regulate and control the amount and charac- 

ter of securities to be issued by any public utility within such other state, then 

the Utilities Commission of the State of North Carolina shall have the power to 

agree with such commission or other agency or agencies of such other state on 

the issue of stocks, bonds, notes or other evidences of indebtedness by a public 
utility owning or operating a public utility both in such state and in this State, 

and shall have the power to approve such issue jointly with such commission or 

other agency or agencies and to issue joint certificate of such approval: Pro- 

vided, however, that no such joint approval shall be required in order to ex- 
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press the consent to an approval of such issue by the State of North Carolina 

if said issue is separately approved by the Utilities Commission of the State of 
North Carolina. (1933, c. 134, s. 8; c. 307, s. 28; 1941, c. 97; 1963, c. 1165, 
s. 1.) 

§§ 62-172 to 62-179: Omitted. 

ARTICLE 9. 

Acquisition and Condemnation of Property. 

§ 62-180. Use of railroads and public highways.—Any person op- 
erating electric power, telegraph or telephone lines or authorized by law to es- 
tablish such lines, has the right to construct, maintain and operate such lines 
along any railroad or public highway, but such lines shall be so constructed and 
maintained as not to obstruct or hinder unreasonably the usual travel on such 
railroad or highway. (1874-5, c. 203, s. 2; Code, s. 2007; 1899, c. 64, s. 1; 1903, 
c.. 562; Rev.,°s. 15713 Gi cS. s.31695;3 1950 ne s225, Sal eal 5c eC amet 

Constitutionality. — The provisions of 
former §§ 56-1 to 56-10, empowering elec- 
tric power or lighting companies, etc., to 
condemn lands for the erection of poles, 
establishment of offices, and other appro- 

priate purposes, were constitutional and 
valid. Wissler vy. Yadkin River Power Co., 
158 N. C. 465, 74 S. E. 460 (1912). 

Foreign Companies.—The right to con- 
struct and operate telegraph lines along 
any railroad or other public highway in the 
State, and to obtain the right of way 

therefor by a condemnatory proceeding, 
was expressly conferred upon any tele- 

graph company incorporated by this or by 
any other state. North Carolina, etc., R. 

Co. v,,Garolina Cent. etcwek, Gos 83 2. 
C. 489 (1880); Yadkin River Power Co. 
v. Wissler, 160 N. C. 269, 76 S. E. 267 
(1912). 

No Rights over Private Land.—Former 
§ 56-1 applied to constructing lines along 

the highway and not to constructing the 
lines over private land. Wade v. Carolina 
Tel., etc., Co., 147 N. C. 219, 60 S. E. 987 
(1908). 
An Additional Burden.—A telegraph line 

along a railroad and on the right of way of 
the railroad is an additional burden upon 
the land, for which the landowner is en- 
titled to just compensation. Phillips v. 
Postal ‘Tel.-Cable Co., 130 N. C.°518, 41S. 
FE. 1022 (1902); Hodges v. Western Union 
Tel: "Co, 2183 ON. Cr e258; 45 4S, BBseste 
(1903); Query v. Postal Tel.-Cable Co., 
L7 SGN GerG39n 51 Ole Soe Ees 90m(91'9) a Dire 
same rule applies to electric light wires 
placed along the street. Brown v. Electric 
Gor 3s No (C9533 5 120. nol L905) mete 
the construction of a street passenger 
railway does not impose any additional 
servitude upon the property fronting on 
the street so occupied. Hester v. Traction 
Co., 138 N. C.'288,°50°S. E. 411 (1905). 

§ 62-181. Electric and hydroelectric power companies may appro-, 
priate highways; conditions.—Every electric power or hydroelectric power 
corporation, person, firm or copartnership which may exercise the right of emi- 
nent domain under the chapter Eminent Domain, where in the development of 
electric or hydroelectric power it shall become necessary to use or occupy any 
public highway, or any part of the same, after obtaining the consent of the pub- 
lic road authorities having supervision of such public highway, shall have power 
to appropriate said public highway for the development of electric or hydro- 
electric power: Provided, that said electric power or hydroelectric power cor- 
poration shall construct an equally good public highway, by a route to be se- 
lected by and subject to the approval and satisfaction of the public road author- 
ities having supervision of such public highway: Provided further, that said 
company shall pay all damages to be assessed as provided by law, by the dam- 
ming of water, the discontinuance of the road, and for the laying out of said 
new road. (1911, c. 114; C. S., s. 1696; 1939, c. 228, s. 2; 1963, c. 1165, s. 1) 

Cross Reference.—As to what corpora- 
tions, etc., may exercise the right of 
eminent domain, see § 40-2. 
Change in Section of Highway.— Where 

a hydroelectric power company has ap- 
propriated a section of a public highway 
and built another section in lieu thereof, 

the provision of the statute that the com- 
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pany pay all damages assessed as provided 
by law does not entitle the plaintiff to re- 
cover damages for the slight change in 
the road causing inconvenience to him in 

1963 CUMULATIVE SUPPLEMENT § 62-183 

hauling wood, etc., to and from his market 
town. Crowell v. Tallassee Power Co., 200 
N. C. 208, 156 S. E. 493 (1931). 

§ 62-182. Acquisition of right of way by contract.—Such telegraph, 
telephone, or electric power or lighting company has power to contract with any 
person or corporation, the owner of any lands or of any franchise or easement 
therein, over which its lines are proposed to be erected, for the right of way 
for planting, repairing and preservation of its poles or other property, and for 
the erection and occupation of offices at suitable distances for the public accom- 
modation. ‘This section shall not be construed as requiring electric power or 
lighting companies to erect offices for public accommodation. (1874-5, c. 203, 
Puno © Codesicn 2008 41899>.c..64-11903* cm 562 c.6sa Na Zee ey.cnsaul O42 Carmynse 
1697 ; 1963, c. 1165, s. 1.) 
Cross Reference.—As to recording deeds 

of easement, see § 47-27. 
Owner Must Grant Easement.—A rail- 

road company, not being the owner of the 
soil, cannot grant an easement to a tele- 

graph company. Hodges v. Western Union 
mrelarcoys loa) Ni) Ce 225,045:S Ee 572 
(1903). See also Narron vy. Wilmington, 

How Easement Acquired.—A telegraph 
company can acquire an easement in lands 
for construction and maintenance of its 
lines by grant, or pursuant to statute, or 
by adverse and continuous use for the 

period of twenty years. Teeter v. Postal 
Tel.-Cable Co., 172 N. C. 783, 90 S. E. 941 
(1916). 

Siew ies @o., 122°N..C.1856, 29 SK. 356 
(1898). 

§ 62-183. Grant of eminent domain; exception as to mills and wa- 
ter powers.—Such telegraph, telephone, electric power or lighting company 
shall be entitled, upon making just compensation therefor, to the right of way 
over the lands, privileges and easements of other persons and corporations, in- 
cluding rights of way for the construction, maintenance, and operation of pipe- 
lines for transporting fuel to their power plants; and to the right to erect poles 
and towers, to establish offices, and to take such lands as may be necessary for 
the establishment of their reservoirs, ponds, dams, works, railroads, or side- 
tracks, or powerhouses, with the right to divert the water from such ponds or 
reservoirs, and conduct the same by flume, ditch, conduit, waterway or pipe- 
line, or in any other manner, to the point of use for the generation of power at 
its said powerhouses, returning said water to its proper channel after being so 
used. Nothing in this section authorizes interference with any mill or power 
plant actually in process of construction or in operation; or the taking of water 
powers, developed or undeveloped, with the land adjacent thereto necessary for 
their development: Provided, however, that if the court, upon filing of the pe- 
tition by such electric power or lighting company, shall find that any mill, ex- 
cepting cotton mills now in operation, whether operated by water power or 
otherwise, together with the lands and easements adjacent thereto or used in con- 
nection therewith, or that any water power, developed or undeveloped, with land 
adjacent thereto necessary for its development, excepting any water power, right 
or property of any person, firm or corporation engaged in the actual service of 
the general public where such water power, right or property is being used or 

held to be used or to be developed for use in connection with or in addition to 
any power actually used by such person, firm or corporation serving the general 
public, is necessary for the development of any hydroelectric power plant which 
is to be operated for the purpose of generating electric power for sale to the 
general public, and that said electric power or lighting company is unable to 
agree for the purchase of such property with the owners thereof, and that the 
failure to acquire such property will affect the ability of such electric power or 
lighting company to supply power to the general public, and that the taking of such 
mill or water power will be greatly more to the benefit of the public than the 
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continued existence of such mill or the continuation of the existing ownership 
of such water power, then the court, upon such finding, shall make an order 
authorizing the condemnation of such property and easements in all respects as 
in the cases of other property referred to in this section. Any provisions in 
conflict with this chapter in any special charters granted before January 31st, 
1907, in respect to the exercise of the right of eminent domain are repealed. 
(1874-5, c. 203, s. 4; Code, s. 2009; 1899, c. 64; 1903, c. 562; Rey..08. 15/00 
1907,.c. 74; .C..S,, s.,1698; 1921) 0.115 21923 0c. HO 1925 sel a O07 cases 
POC ltOo, vs. ale) 

Cross Reference. — As to the right of 
eminent domain in general, see § 40-1 

et seq. 

Editor’s Note—As to former statutes 
prohibiting or restricting interference with 
mills, power plants and water powers, see 

1 N. C. Law Rev. 290; 3 N. C. Law Rev. 
144. 

The General Assembly originally ex- 
empted “water powers, developed or unde- 
veloped with the necessary land adjacent 

thereto for their development” for the pur- 
pose of preventing the acquisition of all of 
the water powers by one or more of the 

great aggregations of capital. Blue Ridge 
Interurban R. Co. v. Hendersonville Light. 

ete, Co.; 269/9Ne Co ati ee ee eon 
(1915). 

Right Granted for Public Benefit.—The 
power of eminent domain is conferred up- 

on corporations affected with public use, 
not so much for the benefit of the corpora- 
tions themselves, but for the use and bene- 
fit of the people at large. Wissler v. Yad- 
kin River Power Co., 158 N. C. 465, 74 S. 
E. 460 (1912). 

Limitation of Right of Eminent Domain. 
—The statute limits the right of eminent 
domain and any special power claimed by 
the charter must clearly appear. Yadkin 
River Power Co. v. Whitney Co., 150 N. 
C. 31, 63 S. E. 188 (1908). See Blue Ridge 
Interurban R. Co. v. Hendersonville Light, 
etc, Co. 169 N. C. 471, 86 S. E. 296 
(1915). 
The right of eminent domain is not 

necessarily exhausted by a single exercise 
of the power, but, within the limits estab- 
lished by the general law or special 
charter, a subsequent or further exercise 
of the power may be permissible. Thoma- 
son v. Railroad, 142 N. C. 318, 55 S. E. 
205 (1906); Yadkin River Power Co. v. 
Wissler, 160 N. C. 269, 76 S. E. 267 (1912). 

Effect of Federal Statute.—See Phillips 
v. Postal Tel.-Cable Co., 130 N. C. 513, 41 
S. E. 1022 (1902). 

Quasi-Public Corporations also Con- 
ducting Business of Private Character. — 
Where a charter is granted a corporation, 
conferring quasi-public as well as private 
condemn lands when so empowered, in 
powers, the corporation may proceed to 

pursuance of its business of a quasi-public 
nature, and this will not be denied it be- 
cause it was authorized to conduct a busi- 
ness of a private character. Carolina- 
Tennessee Power Co. v. Hiawassee River 
Power Co., 171 Ni .C.248,088 08. Be gao 
(1916). 

Compensation Essential.—Private prop- 
erty may not be taken for public use, 

directly or indirectly, without just com- 
pensation. Phillips v. Postal Tel.-Cable 
Co., 130 N. C. 513, 41 S. E. 1022 (1902): 
See §§ 40-16, 40-17 as to fixing compensa- 
tion. 

Conflict of Claims.—Where the claims 
of two companies conflict, the prior right 
belongs to that company which first de- 
fines and marks its route. Carolina- 
Tennessee Power Co. v. Hiawassee River 
Power Co., 171 N. C. 248, 88 S. E. 349 
(1916). 

Effect of Subsequent Charter. — Where 
a legislative charter has been granted since 
a statute was passed, the powers given 
therein are not subject to the restriction of 
the statute. Carolina-Tennessee Power Co. 
v. Hiawassee River Power Co., 171 N. C. 
248, 88 S. E. 349 (1916). 

Extent of Rights Usually Determined 
by Companies.—The extent of the rights 
to be acquired is primarily and very 
largely referred to the companies or 

grantees of the power, and only becomes 
an issuable question, usually determinable 
by the court, on allegation of facts tending 
to show bad faith on the part of the com- 
panies, or an oppressive or manifest abuse 
of their discretion. Love v. R. R., 81 N. C. 
432 (1879), cited and distinguished. Yad- 

kin River Power Co. v. Wissler, 160 N. C. 
269, 76 S. E. 267 (1912). 
Burden of Proof on Defendant.—Where 

a quasi-public corporation brings action 
for condemnation, and the defendant re- 
sists upon the ground that the lands or 
power sought to be taken are protected by 
the statute, the burden of proof is upon the 
defendant to bring the lands or water 
power within the provision of the statute 
excepting them. Blue Ridge Interurban R. 
Co. v. Hendersonville Light, etc., Co., 171 
Ne OC: 314, 88 S. E. 245 (1916). 
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Land Used in Developing Power. — A 

public service corporation, owning lands 
on one bank of stream, cannot condemn 

across the stream and take the water rights 
held in the stream by another public serv- 
ice corporation, when it appears that the 
defendant holds its lands across the stream 
to supply power to operate its electric light 
and power plant, with which it is supply- 
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ing such light and power to its patrons. 
Blue Ridge Interurban R. Co. v. Oates, 
164 N. C. 167, 80 S. E. 398 (1913); Blue 
Ridge Interurban R. Co. v. Hendersonville 
Light, etc., Co, -169 N. C. 471, 86 S. E. 
296 (1915). 

Applied in Carolina Power, etc., Co. v. 
Bowman, 229 N. C. 682, 51 S. E. (2d) 191 
(1949). 

§ 62-184. Dwelling house of owner, etc., may be taken under cer- 
tain cases. — The dwelling house, yard, kitchen, garden or burial ground of 
the owner may be taken under § 62-183 when the company alleges, and upon the 
proceedings to condemn makes it appear to the satisfaction of the court, that it 
owns or otherwise controls not less than seventy-five per cent (75%) of the 
fall of the river or stream on which it proposes to erect its works, from the lo- 
cation of its proposed dam to the head of its pond or reservoir; or when the 
Commission, upon the petition filed by the company, shall, after due inquiry, 
so authorize. Nothing in this section repeals any part or feature of any private 
charter, but any firm or corporation acting under a private charter may op- 
erate under or adopt any feature of this section. (1907, c. 74; 1917, c. 108; C. 
mensnoua> hO33)) ¢, 134; ssip 758-1963, ce 116607 Sih 81) 

§ 62-185. Condemnation on petition; parties’ interests only taken; 
no survey required.—When such telegraph, telephone, electric power or 
lighting company fails on application therefor to secure by contract or agree- 
ment such right of way for the purposes aforesaid over the lands, privilege or 
easement of another person or corporation, it is lawful for such company, first 
giving security for costs, to file its petition before the superior court for the 
county in which said lands are situate, or into or through which such easement, 
privilege or franchise extends, setting forth and describing the parcels of land, 
privilege or easement over which the way, privilege or right of use is claimed, 
the owners of the land, easement or privilege, and their place of residence, if 
known, and if not known that fact shall be stated, and such petition shall set 
forth the use, easement, privilege or other right claimed, and must be sworn to, 
and if the use or right sought be over or upon an easement or right of way, it 
shall be sufficient to give jurisdiction if the person or corporation owning the 
easement or right of way be made a party defendant. 

Only the interest of such parties as are brought before the court shall be con- 
demned in any such proceedings, and if the right of way of a railroad or rail- 
way company sought to be condemned extends into or through more counties 
than one, the whole right and controversy may be heard and determined in one 
county into or through which such right of way extends. 

It is not necessary for the petitioner to make any survey of or over the right 
of way, nor to file any map or survey thereof, nor to file any certificate of the lo- 
cation of its line by its board of directors. (1874-5, c. 203, s. 5; Code, s. 2010; 
i320, c.64. s, 2: 1903, c, 562; Rev. so 1574 C2 ong. 1/00 +1968. ca hlOoses A.) 
Telegraph, etc., Company Alone Can _ tions outside of these boundaries when 

File PetitionThe telegraph, etc., com- required for reasonable preservation and 
pany alone has the right to file the petition protection of their lines and other prop- 
in condemnation proceedings. The land- 
owner is not given such right. Phillips v. 

Postal Tel.-Cable Co., 130 N. C. 5138, 41 S. 

E. 1022 (1902). 
Condemnation Not Confined to Right of 

Way.—The power of condemnation is not 
confined to a right of way, delimited by 
surface boundaries, but may be extended 

to cutting of trees or removing obstruc- 

erty. Yadkin River Power Co. v. Wissler, 
160! N. €..269; 76° SP Be 267° (1912). 
No Entry Until Damage Paid.—A tele- 

graph company seeking to condemn a right 
of way for its line cannot be authorized to 
enter into possession and construct its line 
until the damages have been assessed 
and paid into court. Postal Tel. Cable Co. 
v. Southern R. Co., 89 F. 190 (1898). 
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Permanent Damage Awarded. — Per- 

manent damages may be awarded a land- 
owner who was injured by telegraph poles 

placed on his land. And the company then 

acquires an easement. Phillips v. Postal 
Tel.-Cable Co., 130 N. C. 613,741 5. E. 
1022 (1902); Lamberth y Southern Power 
Cos 152i. Ce 871, 007 (“S. Boater a20N; 

Subsequent Purchaser May Recover 
Damages. — A purchaser of land subse- 
quent to the taking and erection thereon of 
a telegraph line may recover permanent 

damages for the easement taken, and the 
telegraph company thereby acquires the 
easement and right to maintain its line 
thereon. Phillips v. Postal Tel.-Cable Co., 
RY IN Ce ee aS) ID, IOP (ikyops)e 

Limitation of City Authority.—Author- 
ity granted by a city to the defendant 
electric company to remove a shade tree 

in front of the plaintiff's home in order to 
put up its poles and wires does not justify 
the act of the defendant in removing the 
tree; the city has no power to deprive the 
plaintiff of his own property for such pur- 

pose without compensation. Brown  v. 

Electric Co. 1385.N. C0583; 51 3 Be 62 
(1905). 
When Jury Trial Necessary. — While 

ordinarily a jury trial is not required in 
condemnation proceedings, except as to 
the assessment of damages, the general 
rule does not apply where the pleadings 
put at issue the question as to whether the 
character of the lands is such as to be em- 
braced within the right conferred, or with- 
in an exception to that right under the 
terms of a statute. Blue Ridge Interurban 
RovCo.g Oatesarl 64 sNu al alveolus ee 
398 (1913). 

Condemnation of Railroad Right of 
Way.—The words “right of way” are not 
used as synonymous with “easement,” but, 
as applied to railroads, they include in their 
meaning the strip of land over which the 
track is laid through the country, and 

which is used in connection therewith, 
whether the railroad company owns only 
an easement therein or the title in fee. 
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Postal Tel. Cable Co. v. Southern R. Co., 
90 F. 30 (1898). 
Same — Petition Need Not State Rail- 

road Company’s Tenure.—It is not neces- 
sary that a petition asking for the con- 
demnation of a right of way over the right 
of way of a railroad should state by what 
tenure the railroad company holds. Postal 
Tel. Cable Co. y. Southern R» Co:; +89) F. 
190 (1898). 

Same — Proceeding Does Not Affect 
Landowner Not a Party. — Condemnation 
proceeding by a telegraph company against 
a railroad company to condemn the right 

of way, to which the landowner is not a 
party, gives no rights against the land- 
owner, but gives rights only against the 
parties before the court. Phillips v. Postal 
‘Lel.-Cable“Go., 130 No CG, "514,041 oan. 
1022 (1902). 

Limitation of Federal Statute. — The 
federal statute authorizing telegraph com- 
panies to construct their lines over and 
along any military or post roads of the 
United States does not give such com- 
panies the right to build their lines over 
the right of way of a railroad or other 
private property without the consent of the 
owner, or the condemnation of the right 
of way over such property in accordance 
with the laws of the state where situated. 
Postal Tel. Cable Co. v. Southern R. Co., 
89 F. 190 (1898). 

Judgment Necessary to Give Vested 
Right under Prior Act. — In order to ac- 
quire a vested right under a statute to 
condemn lands, which has_ subsequently 
been repealed, it is necessary to show a 
finality by judgment in the proceedings 
before the later act has become effective; 
and where it appears that the summons 

was served in time, but that the prosecu- 
tion bond, made a prerequisite by § 1-109, 
was not, no vested right in the former 
statute can be acquired by the further 
prosecution of the condemnation proceed- 
ings. Blue Ridge Interurban R. Co. v. 
Oates, 164 N. C. 167, 80 S. E. 398 (1913). 

§ 62-186. Copy of petition to be served.—A copy of such petition, with 
a notice of the time and place the same will be presented to the superior court, 
must be served on the persons whose interests are to be affected by the proceeding 
at least ten (10) days prior to the presentation of the same to the said court. 
(1874-5, c. 203, s. 6; Code, s. 2011; 1899, c. 64, s. 3; Rev., s. 1575; C. S.,, s. 
17Ol E1963 cml 165.481) 

Cross Reference.—As to tailure to serve 
prosecution bond, see note to § 62-185. 

§ 62-187. Proceedings as under eminent domain. — The proceedings 
for the condemnation of lands, or any easement or interest therein, for the use of 
telegraph, telephone, electric power or lighting companies, the appraisal of the 
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lands, or interest therein, the duty of the commissioners of appraisal, the right 
of either party to file exceptions, the report of commissioners, the mode and 
manner of appeal, the power and authority of the court or judge, the final judg- 
ment, and the manner of its entry and enforcement, and the rights of the company 
pending the appeal, shall be as prescribed in article 2 entitled Condemnation Pro- 
ceedings of the chapter entitled Eminent Domain. (Code, s. 2012; 1899, c. 64; 
MOOG ea Oe ev., 520/001 CE on salgUc t1903hc, 1 165¢anle) 

Editor’s Ncte. — “Court or judge” has 
been substituted for “court of judge” near 
the middle of this section. 

This section refers to proceedings sib- 
sequent to the filing of the petition and the 
service of the required notices. In other 
words, it refers to the proceedings after 
the parties are all before the court. Hence 

§ 40-12, as to filing and service, does not 
apply. Phillips v. Postal Tel.-Cakle Co., 130 
Ne Cro 39415. 2 102391902). 

ute.—An earlier form of this section pro- 
vided that eminent domain proceedings on 

the part of telegraph companies “shall be as 
prescribed in this chapter for condemring 
lands to the use of railroad companies.” 

It was held that this provision incorporated 
into the telegraph statute the provisions of 
the railroad statute referred to, only as they 

existed at the time of the enactment, and 

not as thereafter amended. Postal Tel. 
Cable Co. v. Southern R. Co., 89 F. 190 

Amendments to Eminent Domain Stat- (1898). 

§ 62-188. Commissioners to inspect premises.—In considering the 
question of damages when the interest sought is over an easement, privilege or 
right of way, the commissioners may inspect the premises or rest their finding on 
such testimony as to them may be satisfactory. (1874-5, c. 203, s. 9; Code, s. 
BUisreiey. S.1o// = C, ©. 521703; 1963, ¢. 1165% S17) 

§ 62-189. Powers granted corporations under chapter exercisable by 
persons, firms or copartnerships. — All the rights, powers and obligations 
given, extended to, or that may be exercised by any corporation or incorporated 
company under this chapter shall be extended to and likewise be exercised and 
are hereby granted unto all persons, firms or copartnerships engaged in or au- 
thorized by law to engage in the business herein described. Such persons, firms, 
copartnerships and corporations engaging in such business shall be subject to the 
provisions and requirements of the public laws which are applicable to others 
engaged in the same kind of business. (1939, c. 228, s. 3; 1963, c. 1165, s. 1.) 

§ 62-190. Right of eminent domain conferred upon pipeline com- 
panies; other rights.—Any pipeline company transporting or conveying natural 
gas, gasoline, crude oil, coal in suspension, or other fluid substances by pipeline 
for the public for compensation, and incorporated under the laws of the State, 
or foreign corporations domesticated under the laws of North Carolina, may ex- 
ercise the right of eminent domain under the provisions of the chapter, Eminent 
Domain, and for the purpose of constructing and maintaining its pipelines and 
other works shall have all the rights and powers given railroads and other corpo- 
rations by this chapter and acts amendatory thereof. Nothing herein shall pro- 
hibit any such pipeline company granted the right of eminent domain under the 
laws of this State from extending its pipelines from within this State into 
another state for the purpose of transporting natural gas or coal in suspension 
into this State, nor to prohibit any such pipeline company from conveying or 
transporting natural gas, gasoline, crude oil, coal in suspension, or other fluid sub- 
stances from within this State into another state. All such pipeline companies shall 
be deemed public utilities and shall be subject to regulation under the provisions 
or thisrchapter) (1937; c. 280; 19512 1002, s.-3'; 1957, cs L0457is 221963" c. 
TL6Sesr1;) 

Cross Reference. — As to definition of 
“public utility” including pipeline company, 
SEC SiOe-al (eo jid De 

Editor’s Note——See 15 N. C. Law Rev. 
364, 
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§ 62-191. Flume companies exercising right of eminent domain be- 

come common carriers.—All flume companies availing themselves of the right 

of eminent domain under the provisions of the chapter Eminent Domain shall be- 

come common carriers of freight, for the purpose for which they are adapted, 

and shall be under the direction, control and supervision of the Commission in 

the same manner and for the same purposes as is by law provided for other com-_ 

mon carriers of freight. (1907, c. 39, s. 4; 

£07,953, 1963) c..1165,,sads) 

Local Modification. — Duplin: 1911, c. 

214. 

§ 62-192. Map required for railroad condemnation.—(a) Whenever 

it shall become necessary to condemn any land for the purposes of a railroad, 

at the time that the summons for such condemnation is served there shall also be 

served by the railroad company a map showing how the line of the road 1s 

to be located on the land sought to be condemned, and a profile showing the 

depth of the cuts and the height of the embankments on the land so sought to be 

condemned, and at what points on such land such cuts and embankments are 

to be located. This section shall not apply to street railways. 

_ (b) Every railroad company shall, within a reasonable time after its road 

shall be constructed, cause to be made a map and profile thereof, and of the 

land taken or obtained for the use thereof, and shall file the same in the office of 

the Commission. Every such map shall be drawn on a scale and on paper to be 

designated by the Commission, and shall be certified and signed by the president 

or engineer of such company. (1871-2, c. 138, ss. 24, 41; Code, ss. 1952, 1977 ; 

1893, c. 396, s. 2; 1901, c. 6, s. 3; Rev., ss. 2599, 2600; C. S., ss. 3471, 3472; 

1933, c. 134, s. 8; 1941, c. 97, s. 5; 1963, c. 1165, s. 1.) 
Subsection (a) Mandatory.—The condi- 

tions of subsection (a) of this section must 
be complied with before any company can 
construct any part of its road. Durham, 
etc., R. Co. v. Richmond, etc., R. Co., 106 
N. C. 16, 10 S. E. 1041 (1890). 
Same Defect May Be Cured by 

Amendment.—The failure to serve a map 

and profile with the summons in condem- 
nation proceedings may be cured by amend- 
ment. State v. Wells, 142 N. C. 590, 55 S. 
FE. 210 (1906). 

Purpose of Subsection (b).—By subsec- 
tion (b) of this section railroad corpora- 
tions are required, within a reasonable time 
after their road is constructed, to file a 
map and profile of their route and of land 

condemned for its use with the Corporation 
Commission (now the Utilities Com- 
mission). But this is for the informa- 
tion of that body and is not required as a 
part of a correct and completed location. 

Fayetteville Street Railway v. Railroad, 142 
N. C. 423, 55 S. E. 345 (1906). 

Survey Unnecessary When Old Road- 

8§ 62-193 to 62-199: Omitted. 

bed Adopted.—Where the line of a rail- 
road is clearly defined by the existence of 
an old roadbed which is entered on and 

staked out by the agents of the company, 

and the route so marked is approved and 
adopted by the directors as its permanent 
location, in such case a survey by engi- 
neers is not essential. Fayetteville Street 

Railway v. Railroad, 142 N. C. 423, 55 S. 

E. 345 (1906). 
Profile Must Show “Fills” and “Cuts.” 

—The profile required to be filed by subsec- 
tion (b) of this section must show whether 

there will be any “fills” or “cuts” on the 

land sought to be condemned. Kinston, 

etc., R. Co. v. Stroud, 132 N. C. 413, 43 S. 

E. 913 (1903). 
Railroad Completed before Subsection 

(b) Passed.—Where the railroad was com- 

pleted through the locus in quo prior to 

the passage of subsection (b) of this sec- 

tion, it was not necessary to the validity of 

the location that a map of the route should 

be filed. Purifoy v. Richmond, etc., R. Co., 

108 N. C. 100, 12 S. E. 741 (1891). 

ArticLe 10. 

Transportation in General. 

§ 62-200. Duty to transport freight within a reasonable time.—(a) 
It shall be unlawful for any common carrier of property doing business in this 
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State to omit or neglect to transport within a reasonable time any goods, 
merchandise or other articles of value received by it for shipment and billed to or 
from any place in this State, unless otherwise agreed upon between the carrier 
and the shipper, or unless the same be burned, stolen or otherwise destroyed, or 
unless otherwise provided by the Commission. 

(b) Any common carrier violating any of the provisions of this section shall 
forfeit to the party aggrieved the sum of fifteen dollars ($15.00) for the first 
day and two dollars ($2.00) for each succeeding day of such unlawful detention 
or neglect where such shipment is made in carload lots, and in less quantities 
there shall be a forfeiture in like manner of ten dollars ($10.00) for the first day 
and one dollar ($1.00) for each succeeding day, but the forfeiture shall not be 
collected for a period exceeding thirty (30) days. 

(c) In reckoning what is a reasonable time for such transportation, it shall 
be considered that such common carrier has transported freight within a reason- 
able time if it has done so in the ordinary time required for transporting such 
articles of freight by similar carriers between the receiving and shipping stations. 
The Commission is authorized to establish reasonable times for transportation by 
the various modes of carriage which shall be held to be prima facie reasonable, 
and a failure to transport within such times shall be held prima facie unreason- 
able. This section shall be construed to refer not only to delay in starting the 

freight from the station where it is received, but to require the delivery at its 
destination within the time specified: Provided, that if such delay shall be due 
to causes which could not in the exercise of ordinary care have been foreseen or 
which were unavoidable, then upon the establishment of these facts to the satis- 
faction of the court trying the cause, the defendant common carrier shall be re- 
lieved from any penalty for delay in the transportation of freight, but it shall not be 
relieved from the costs of such action. In all actions to recover penalties against 
a common carrier under this section, the burden of proof shall be upon such carrier 
to show where the delay, if any, occurred. The penalties provided in this section 
shall be in addition to the damages recoverable for failure to transport within a 
reasonable time. 

(d) This section shall not apply to motor carriers of passengers. (Code, s. 
1964; 1899, c. 164, s. 2, subsecs. 2, 7; 1903, c. 444; c. 590, s. 3; c. 693; 1905, c. 
bao -uev.. ss. 1094,.2631; 2632;-1907,.ce..217, 4617 GaS.,is8y 1053, 3915,, 3916: 
joc o4 st &: 1941,.c.~97- 1963, c. 1165, s..1,) 

Cross Reference.—As to venue of action Southern R. Co., 136 N. C. 396, 48 S. E. 

against railroad, see § 1-81. 801 (1904). 

Editor’s Note.—Under this section as it 
formerly stood, a penalty was imposed tor 
unreasonable delay in the transportation 
of goods. Construing the statute in Alex- 
ander v. Atlantic Coast Line R. Co., 144 
N. C. 93, 56 S. E. 697 (1907), the court 
held that the terth “transportation” did 
not include a delivery to consignee at the 
point of destination, and if goods shipped 
by a carrier had been properly placed at 
the point of destination, no penalty was in- 
curred under this section for a negligent 

delay in delivery from the car or warehouse 
of the carrier. Subsequently the legisla- 
ture amended the statute so as to include 
delays in delivery after transportation had 

ceased. 

For a review of the history ot legislaiive 
penalties for the refusal of railroads to 
transport freight, see Grocery Co. v. 

2B—12 

Constitutionality of Section. --- This sec- 
tion is in the nature of a police regulation 
and is constitutional and valid. Davis v. 
Southern .R. Co. 147 N.C. 68, 60.8, E: 
722 (1908); Owens v. Hines, 178 N. C. 325, 
100: Sieh 617 (1919). 

It does not deny to the carrier the equal 
protection of the laws. Grocery Co. v. 
Southern R.’*Co., 186 N. C. 396, 48 S. E. 
801 (1904); Rollins v. Seaboard Air Line 
Railway, 146 N. C. 153, 59 S. E. 671 (1997). 
Does Not Apply to Interstate Ship- 

ments. — A penalty may not be recovered 
of the carrier of an interstate shipment for 
negligent delay in transportation under 
this section. Bivens Bros. vy. Atlantic 
Coast Line’R. Cos 176 N) C. 414, 97 S. E. 
215 (1918). See also Hickory Marble Co. 
v. Southern R. Co., 147 N. C. 53, 60 S. E. 
719 (1908). 
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Same—Although Both Terminal Points 
in State—A penalty under this section 
cannot be recovered for the failure ot a 
railroad company to transport freight 
within a reasonable time, when the initial 
and terminal points are within the State, 
but the shipment necessarily passes into 

another state in transitu. Such is inter- 
state commerce and cannot be interfered 
with by the State. Shelby Ice, etc., Co. 
v. Southern R. Co., 147 N. C. 66, 60 S. 
E. 721 (1908). 

Carrier’s Common-Law Duty Unaltered. 
—This section does not supersede or alter 

the duty of carrier at common law, but 
merely enforces an admitted duty and 

superadds a penalty. Meredith v. Seabvard 
Air Line Ry. Co., 137 N. C. 478, 50 S. 
E. 1 (1905). 

Section Strictly Construed. — This is a 
penal statute, and must be strictly con- 
strued. Alexander v. Atlantic Coast Line 
R. Co., 144 N. C. 93, 56 S. E. 697 (1907). 

“Ordinary Time” a Question for Jury.— 
The question of “ordinary time’ for the 
transportation of freight by the carrier, in 
a suit for a penalty for failure to transport, 
under this section, is a question of fact tor 
the jury. Shelby Ice, etc., Co. v. Southern 
R. Co., 147 N. C. 66, 60 S, E. 721 (1908); 
Wall-Huske Co. v. Southern R. Co., 147 
N. 'C.°407, 61 S. E. 277° (1908). 

In an action for the recovery of a pen- 
alty under this section, it was for the jury 
to find what was “ordinary” time, under the 
surrounding circumstances, and whether 
the defendant transported freight within 
such time; also, the amount of recovery. 

It is error for the trial court to instruct 
the jury, if they believe the evideice, to an- 
swer the issue in a certain way or in a sum 
certain. Davis v. Southern R. Co., 147 N. C. 
68, 60 S. E. 722 (1908). 

Same—No Fixed Rule. — This section 
does not fix a “hard and fast” rule in 
defining reasonable time. Jenkins v. 
Southern R. Co., 146 N. C. 178, 59 S. E. 
663 (1907). 

Same—Burden of Proof.—When the evi- 
dence discloses that the time taken by the 
railroad company for transporting goods, 
etc., was prima facie reasonable as fixed by 
the statute, the question of reasonable time 
is one for the jury to measure by the 
statutory standard, the burden of proof 
being upon the plaintiff. Alexander v. At- 
lantic Coast Line R. Co., 144 N. C. 93, 56 
S. E. 697 (1907). 
Same—Evidence.—In an action to re- 

cover the penalty given by this section, the 
burden of proof is on the plaintiff ic show 
that the carrier failed to transport and 
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deliver the goods within a reasonable time, 
which is defined to be the ‘ordi: ary time” 
required to transport and deliver. This 
may be shown by proving the distance 
over which the goods are to be transported 
and the time consumed therein. From this 
evidence the jury may, as a matter of com- 
mon knowledge and observation, draw the 

conclusion whether, in view of the usual 
speed of freight trains, the time consumed, 
the distance, and other conditions, the car- 
rier has failed to transport and deliver 
within a reasonable time. Jenkins v. 

Southern R. Co., 146 N. C. 178, 59 S. E,. 
663 (1907). 

Same — Illustrations. — When there 
was evidence that the time in transporting 
a certain shipment from one station to an- 
other only 25 miles away, on the same rail- 
road, was twelve days, the jury would be 
permitted, from their common observation 
and experience, to consider and determine 

the question of ordinary time between the 
two points, and, in the absence of explana- 
tion by defendant, fix the amount of 
wrongful delay. Rollins v. Seaboard Air 
Line Railway, 146 N. C. 153, 59 §. E. 671 
(1907). 
When it was admitted that certain arti- 

cles were received by defendant, to be 
transported and delivered to plaintiff, the 
party aggrieved, the place of shipment and 
destination both being in the State, 58 
miles apart, with but one intermediate 
point between them, and that the articles 
were not delivered to plaintiff within 
twenty-one days, the delay was unreason- 
able. Watson v. Atlantic Coast Line R. 
Co., 145 N. C. 236, 59 S. E. 55 (1907). 

Delay of Two Days at Initial Point and 
Forty-Eight Hours at Intermediate Point— 
Former Law.—For cases construing a tor- 
mer provision making a delay of two days 
at the initial point and forty-eight hours at 
one intermediate point for each hundred 
miles prima facie reasonable, see Meredith 

v. Seaboard Air Line Ry. Co., 137 N. C. 
478, 50 S. E. 1 (1905); Davis v. Atlantic 
Coast Line R. Co., 145 N. C. 207, 59 S. E. 
53 (1907); Watson v. Atlantic Coast Line 
Rip. CO5145..Neo Ce. 236,590.85. ceSe SO? hs 
Jenkins v. Southern R. Co., 146 N. C. 178, 
59 S. E. 663 (1907); Wall-Huske Co. v. 
Southern: R. Co., .147) N. :C.9 4075761 JS: 7E. 
277 (1908); Blue Ridge Collection Agency 
v. Southern R. Co., 147 N. C. 593, 61 S. E. 
462 (1908); Talley v. Atlantic Coast Line R. 
Co., 198 N. C. 492, 152 S. E. 390 (1930). 

When Transportation Ceases. — Trans- 
portation ceases when the duty of the car- 
rier as a warehouseman commences, and 
in respect to freight transported in car- 
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load lots, when the car reaches destination 
and is placed for unloading. What particu- 
lar parts of the carrier’s tracks and freight 
yards may be used for such purposes must 
of necessity be left to its discretion, but 
the car must be reasonably accessible and 

placed for delivery before transportation is 
fully ended. Brooks Mfg. Co. v. Southern 
R. Co., 152 N. C. 665, 68 S. E. 243 (1910). 

Transportation does not cease when a 
carload is placed by the carrier within the 
yard limits of the point of destination. 
Wall-Huske Co. v. Southern R. Co., 147 
N. C. 407, 61 S. E. 277 (1908). 

Negligent Default in Delivery. — This 
section extends the penalty to cases of 
negligent default in the carrier’s making 
delivery of the freight to the consignee. 
Mitchell v. Atlantic Coast Line R. Co., 
ASSN ©. 162, 110 >. EF. 859 (1922). 

Delivery Does Not Have to Be on Pri- 
vate Tracks.—This section does not apply 
to a delivery on the private tracks of a con- 
signee, but to avoid the penalty it is te- 
quired of the carrier to place for delivery a 

carload shipment on its track at destination 

at a place reasonably accessible. Brooks 

Mfg. Co. v. Southern R. Co., 152 N. C. 

665, 68 S. E. 243 (1910). 
Duty to Notify Consignee. — Where a 

shipment of goods is delivered to a rail- 

road company for transportation, the title 

vests in the consignee, with the duty rest- 

ing upon the carrier on the arrival of the 

goods at destination to notify the con- 

signee and make delivery. This principle 

applies to a side-station when notification 

of arrival should have been given from 

a nearby station, and the inquiring ¢on- 

signee was there misinformed as to the 

arrival, and the car in the meanwhile was 

broken into and the shipment stolen. 

Acme Mfg. Co. v. Tucker, 183 N. C. 303, 

111:S,: E. 525 (1922). 

When Goods Travel Over Several Lines. 

—When the initial carrier delivers goods 

to its connecting carrier, necessary for 

them to be by it further transported to 

their destination, and an unreasonable de- 

lay occurs, without evidence as to which 

carrier was responsible for the delay, the 

defendant, the initial carrier, is liable for 

the entire delay, the burden of proof being 

upon it as the party having the evidence 

peculiarly within its own knowledge or 

possession. Watson v. Atlantic Coast Line 

R. Co., 145 N. C. 236, 59 S. E. 55 (1907). 

Same—Parties to Action—Where an in- 

trastate shipment of goods is transported 

over connecting lines to its destination, it 

is proper for the trial court to make both 

roads parties to an action to iecover the 
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penalty for the failure to transport saiely 

and within a reasonable time, the burden 

being upon each defendant to show that 
it had not failed in its duty. Sellars Ho- 
siery Mills v. Southern R. Co., 174 N. C. 
449, 93 S. E. 952 (1917). 

Who Is “Party Aggrieved.”—The plain- 
tiff is entitled to recover the penalty as the 
“party aggrieved,” under this section, for 
the defendant’s wrongfully failing to trans- 
port freight within a reasonable time, 
where the facts show that, from the attend- 
ant circumstances or terms of the agree- 

ment, he is the one whose legal right is 
denied and who is alone interested in hav- 
ing the transportation properly made. 
Cardwell v. Southern R. Co., 146 N. C. 218, 
59 S. E. 673 (1907). 

Same — Where Goods to Be Sold for 
Consignor’s Benefit. — The plaintiff may 
maintain his action against the defendant 
railroad company, under this section, for 
wrongful failure to transport certain goods 
received by the latter, and bill of lading is- 
sued by it to plaintiff, when it appears that 
plaintiff shipped the goods to be for his 
benefit sold by the consignee, and that he 

(the plaintiff) was the one who alone ac- 
quired the right to demand the service to 
be rendered by the defendant, and was the 
party aggrieved. Rollins v. Seaboard Air 
Line Railway, 146 N. C. 153, 59 S. E. 671 

(1907). 
When the consignor ships goods to be 

sold for his own benefit, he is the “party 

aggrieved,” under this section, and the 

proper party plaintiff. Robertson v. At- 

lantic Coast Line R. Co., 148 N. C. 323, 62 
S. E. 413 (1908). 

Same—Goods Not to Be Paid for until 
Delivery— When the consignor had agreed 
with the consignee that the latter was only 
required to pay for the intrastate shipment 
when it reached its destination the con- 

signor may maintain his action for delay in 

transitu, as the party aggrieved. Davis v. 
Southern R. Co., 147 N. C. 68, 60 S. E. 
722 (1908). 
When, by the contract or agieement be- 

tween a vendor and vendee of goods, the 

goods are to be “received, inspected and 
weighed” by the vendee before any part of 
the purchase price is payable, the title dves 
not vest in the vendee, and the vendor is 
the “party aggrieved” within the meamng 

of this section. Elliott v. Southern R. Co., 
166) Ny C.i235) 71 Sect noeon (VoL 

Same—Notice Immaterial— When it is 
shown that the plaintiff is the “party ag- 
grieved,” under this section, it is of no 
importance and bears in no way on the 
justice of plaintiff's demand o: of defend- 

179 



§ 62-201 

ant’s obligation, whether defendant knew 

who was the party aggrieved, either at 

the inception of the matter or at any other 

time. Rollins v. Seaboard Air Line Rail- 

way, 146 N. (OR TU at) Sy eis are (1907). 

The real “party aggrieved” is entitled 

to recover the penalty, under this section, 

irrespective of the question of knowledge 

of or notice to the defendant. Cardwell v. 

Southern R. Co., 146 N. C. 218, 59 S. E. 

673 (1907). 
Action Not Brought “on Relation of 

State.’—Under this section, the action for 

penalty is given directly to the party ag- 

grieved, aad is not required to be brought 

“on relation of the State.” If it were, fail- 

ure to bring the action in such form would 

be a mere informality, which could be 

remedied by amendment. Robertson  v. 

Atlantic Coast Line R. Co., 148 N. C. 323, 

62 S. E. 413 (1908). 

Joinder of Actions.—An action for dam- 

ages against a carrier for a lost shipment, 

and one for the penalty for unieasonable 

delay given by this section, do not merge 

into each other. ‘They arise on contract 

and may be joined in the same action. 

Robertson v. Atlantic Coast Line R. Co., 

148 N. C. 323, 62 S. E. 413 (1908). 
Burden of Proof as to Destruction of 

Goods. — The burden of proof is on the 
carrier to show that it is relieved of the 
penalty prescribed by this section because 

the goods were burned, stolen or destroyed, 
That the goods were placed in defendant’s 
car by the initial carrier, that search had 
been made therefor, without stating how 
thorough, and the absence of evidence that 

the goods had since been seen, is no evi- 
dence that they were burned, stolen or de- 
stroyed. Robertson v. Atlantic Coast Line 
R. Cos 148 Ni OC, ae8) 62 otis neues 
When Bill of Lading Not Presumptive 

Evidence. — When it was the consignor’s 

GrenerRAL Statutes of Nort CAROLINA § 62-201 

duty to load a car for shipment, which nad 
been placed at its mill by the carrier, and 
the carrier’s agent gave a bill of lading 
upon the statement of the consignor that 
the car had been loaded, without being re- 
quired to verify the statement, the bill of 
lading is not presumptive evidence of the 
receipt of the contents of the car, and the 
question is an open one for the jury in a 
suit by the consignee for the penalty for 
failure to deliver under this section. Peele 
v. Atlantic, etc., R. Co., 149 N C. 390, 63 

S. E. 66 (1908). 
Sufficiency of Evidence on Motion for 

Nonsuit. — Where a shipment of various 
articles was transported by the carrier to 
destination, and all were received by the 
consignee, except one of them, which was 
missing, and remained in the carrier’s 

warehouse beyond the statutory reasonable 
time, a motion for nonsuit was properly 
denied. Mitchell v. Atlantic Coast Line R. 
Co., 183 .N.. Cu 162,110 5. Et soon ieee), 
Issues.—An issue which presupposes a 

failure on defendant’s part in its duty to 
transport freight, in an action for penalty 
under this section, is objectionable. Davis 
y.. Southern R. Co., 147 N. C. 68, 60 3S. 

E. 722 (1908). 

Verdict Incomplete.—Where it is estab- 
lished by the jury that a consignment of 
goods was carried to the delivering point 

by the carrier, which failed to deliver to 
the consignee, or to notify him, and the 
goods were lost while in its possession, the 
verdict is incomplete where there was no 
issue submitted as to whether the carrier, 
who is a party to the action, was in default 
in not delivering the goods to the con- 
signee. Acme Mfg. Co. v. Tucker, 183 N. 
C. 303, 111 S. E. 525 (1922). 

Applied in Alexander v. Atlantic Coast 
Line R. Co., 144 N. C. 93, 56 S. E. 697 
(1907). 

§ 62-201. Freight charges to be at legal rates; penalty for failure 
to deliver to consignee on tender of same.—All common carriers doing busi- 
ness in this State shall settle their freight charges according to the rate stipulated 
in the bill of lading, provided the rate therein stipulated be in conformity with 
the classifications and rates made and filed with the North Carolina Utilities Com- 
mission in the case of intrastate shipments, by which classifications and rates all 
consignees shall in all cases be entitled to settle freight charges with such carriers; 
and it shall be the duty of such common carriers to inform any consignee of the 
correct amount due for freight according to such classification and rates. Upon 
payment or tender of the amount due on any shipment which has arrived at its 
destination according to such classification and rates, such common carrier shall 
deliver the freight in question to the consignee. Any failure or refusal to comply 
with the provisions hereof shall subject such carrier so failing or refusing to 
liability for actual damages plus a penalty of fifty dollars ($50.00) for each such 
failure or refusal, to be recovered by any consignee aggrieved by a suit in a 
court of competent jurisdiction. Provided, however, that this section shall not 
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apply to motor carriers of passengers. (1905, c. 330, s. 1; Rev., s. 2633; C. S., 
Bro D1S 1033) 61349s, 69194 Bick O/ eso 71903,.c 11 163,55 i 

Cross References.—As to obligations and 
rights of carriers upon bills of lading, see 
§ 21-9 et seq. As to rates of public utilities, 
see § 62-130 et seq. As to venue of action 

against railroad, see § 1-81. 
Constitutionality of Section—vThe pen- 

alty for failure of a common carrier to 

deliver freight, as prescribed by this sec- 
tion, shipped from beyond the State, after 
it has been unloaded from its cars and 
while in the depot, is constitutional and 
not a burden upon interstate commerce. 
Hockfield v. Southern R. Co., 150 N. C. 
419, 64 S. E. 181 (1909); Jeans v. Seaboard 
Aigleines hey COM 64 aN Gn024 880m o mEe 
242 (1913). 
A railroad company owes it as a com- 

mon-law duty to deliver freight upon 
tender of lawful charges by the consignee, 
and, in the absence of a conflicting regu- 
lation by Congress, this section, imposing 
a penalty upon default of the railroad com- 
pany therein, is constitutional and valid, 
and is an aid to, rather than a burden up- 
on, interstate commerce. Harrill Bros. v. 
Southern R. Co., 144-N. C...532, 57S. E. 
383 (1907). 

Foreign Corporation Bound to Obey 
State Laws.—Where a railroad corporation 
chartered by another state leases a rail- 
road chartered by this State, it is bound to 
observe and obey all laws of this State 
regulating the business of transportation. 
Hines v. Wilmington, etc., R., 95 N. C. 434 

(1886). 
Intrastate Rebilling of Interstate Ship- 

ment. — An interstate shipment of goods 
which was missent, bill of lading lost, and 
rebilled from one point in the State to 
another therein, in an intrastate shipment, 

and upon the carrier’s violating the pro- 

visions of this section, the penalty therein 

accrues. Hockfield v. Southern R. Co., 150 

N. C. 419, 64 S. E. 181 (1909). 
Section Not Cumulative. — This section 

imposes only one penalty for the refusal 

of the railroad company to deliver freight 

upon demand and tender of charges, and 

it is not cumulative upon more than one 

demand for the same offense. Harrill Bros. 

v. Southern R. Co., 144 N. C. 532, 57 S. 

E. 383 (1907). 
Consignee Must Produce Bill of Lading. 

—A consignee must produce, upon the car- 

rier’s demand, a bill of lading for a prepaid 

shipment of goods in the carrier’s posses- 

sion. Jeans v. Seaboard Air Line R. Co., 
164 N. C. 224, 80 S. E. 242 (1913). 

Insufficient Notice to Consignee. — No- 
tice given by a carrier of the arrival of 
goods to a transfer company in the habit 
of hauling consignor’s goods from the depot 
is not of itself sufficient notice to the con- 
signee. Hockfield vy. Southern R. Co., 150 
N. C. 419, 64 S. E. 181 (1909). 

Burden of Proving Reason for Refusal 
to Deliver. — Where the consignee brings 
his action to recover the value of a ship- 
ment of goods from the carrier, shows that 
the shipment was addressed to him, was 
prepaid, in the carrier’s possession at des- 

tination, and a demand for delivery, the 
burden is on the carrier to show a valid 
reason for its refusal to deliver the ship- 
ment. Jeans v. Seaboard Air Line R. Co, 
164 N. C. 224, 80 S. E. 242 (1913). 
No Liability for Unlawful Shipment.— 

A druggist who has not received a valid 
license to sell intoxicating liquors for the 
purposes and in the manner indicated, may 
not recover of the carrier the penalty pro- 
vided by this section, for the failure to de- 
liver such liquors to him for the purposes 
of sale, for such are unlawful and pro- 
hibited. Smith v. Southern Express Co., 
166 N. C. 155, 82 S. E. 15 (1914). 

Carrier Cannot Collect Storage for Il- 
legal Detention—A carrier cannot enforce 
collection of storage charges arising from 
its wrongful refusal to deliver goods to 
consignee. Hockfield v. Southern R. Co., 
150 N. C. 419, 64 S. E. 181 (1909). 
Agent Ignorant of Amount of Charges. 

—It is no defense to an action to recover a 
penalty for refusing to deliver shipment 
upon tender of freight charges by the con- 
signee, for the defendant company to show 
its agents did not know the correct amount 
of the charges because of the defendant’s 
failure to file its schedule of rates. Harrill 
Bros. v. Southern R. Co., 144 N. C. 532, 
57 S. E. 383 (1907). 

Rate When Smaller Cars Furnished. — 
Where a consignor requested two cars of 
a certain standard size and the carrier fur- 
nished four cars of a smaller size the rate 
for the shipment must be the same. Yorke 
Furniture Co. v. Railroad, 162 N. C. 138, 
We} Sy ids Ce (GHB): 

Applied in Atlantic Coast Line R. Co. v. 
West Paving Co., 228 N. C. 94, 44 S. E. 
(2d) 523 (1947). 

§ 62-202. Baggage and freight to be carefully handled.—All common 

carriers shall handle with care all baggage and freight placed with them for 

transportation, and they shall be liable in damages for any and all injuries to the 
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baggage or freight of persons from whom they have collected fare or charged 

freight while the same is under their control. Upon proof of injury to baggage 

or freight in the possession or under the control of any such carrier, it shall be 

presumed that the injury was caused by the negligence of the carrier. This 

section shall not apply to motor carriers of passengers. (1897, c. 46; Rev., s. 

Pond CIS 8523525; 1963, & 116078. 45) 
Cross References.—As to conveying live- 

stocn in a cruel manner, see § 14-363. As to 
carrier’s liability for misdelivery, see § 21- 

iO I 

Delivery to Carrier Necessary to Fix 
Responsibility. — To fix the responsibility 
for lost baggage upon a railroad company, 
either as a common carrier or warehouse- 

man, a delivery, actual or constructive, 
including an acceptance by the company, 

is necessary; and in order to a valid de- 
livery the general rule is that when bag- 
gage is taken by others to the station, and 

to places where baggage is usually re- 
ceived, some kind of notice must be given 

to the agent authorized to receive it. Wil- 
liams v. Southern R. Co., 155 N. C. 260, 71 

S. E. 346 (1911). 
Same—Estoppel.—The requisites of the 

general rule requiring delivery of baggage 
of a passenger to a railroad company in or- 

der to hold the company liable may become 

modified by a custom of the latter to 
consider and treat baggage as_ received 

when left at a given place, without further 
notice. Williams v. Southern R. Co., 155 
N. C. 260, 71 S. E. 346 (1911). 

Stipulations Limiting Liability. — Stipu- 
lations upon a railroad ticket, limiting the 
liability of the carrier in a specified sum 
“unless a greater value has been declared 
by the owner and excess charge paid 

thereon at the time of taking passage,” 
and similar provisions in a bill of lading 
for the transportation of freight, are void 

as an attempt on the part of the carrier to 

contract against its own negligence. Cooper 

v. Norfolk Southern R. Co., 161 N. C. 400. 
Vito. Hao (1918s 

A common carrier cannot contract with 
a passenger against the loss of baggage by 

its negligence. Thomas v. Southern R. Co., 
131 N. C. 590, 42 S. E. 96. (1902). 

Liability for Articles Not Properly Bag- 

gage.— While the obligation of a carrier .f 
passengers is limited to ordinary baggage, 

yet if it knowingly permits a passenger, 
either with or without payment of an extra 
charge, to take articles as baggage which 

are not properly such, it will be liable for 
their loss or for damage to them, though 
it may have been without any fault. 
Trouser Co. v. Seaboard Air Line R. Co., 
139 N. C. 382, 51 S. E. 973 (1905). 
When Liability as Carrier Ceases. — 

When the baggage has arrived at its desti- 
nation and has been deposited at the usual 

or customary place of delivery and kept 
there a sufficient time for the passenger to 
claim and remove the same, the company’s 
liability as a common carrier ceases, and it 

is thereafter liable only as a warehouseman, 

and bound to the use of ordinary care. 
Trouser Co. v. Seaboard Air Line R. Co., 
139 N. C. 382, 51 S. %. 973 (1905). 

Liability When Passenger Not Carried. 
—When there is no partnership arrange- 

ments between connecting lines of rail- 
roads, and a passenger buys a through 

ticket from a carrier to his destination on 
a connecting line, checks his trunk through 

to his destination and voluntarily returns 
to the starting point without going upon 
the road of the connecting lines, the latter 

carrier is not liable as insurer of the con- 
tents of the trunk from larceny by reason 
of taking the trunk to its destination, stor- 
ing it there in its baggage room until its 
return was requested and then forwarding 
it to the junctional point, without com- 
pensation. Kindley v. Seaboard Air Line 

Ry. Co., 151 N. C. 207, 65 S. E. 897 (1909). 
Baggage Not on Same Train.—The pas- 

senger’s right to a limited amount of bag- 

gage as a part of the consideration for 

the price of his ticket is upon the condition 
that the baggage accompany the passenger 
on the same train; and where without any 

default on the part of the carrier, its agent, 
without further charge, has the baggage 
forwarded on a later train, the carrier’s lia- 

bility is not that of an insurer, but of a 
gratuitous bailee, under the rule of the 

prudent man, and attaches only in in- 
stances of gross negligence. Perry v. 
Seaboard Air Line R. Co., 171 N. C. 158, 
88 S. E. 156 (1916). 

§ 62-203. Claims for loss or damage to goods; filing and adjustment. 
—(a) Every common carrier receiving property for transportation in intrastate 
‘commerce shall issue a bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property caused by it, or 
by any carrier participating in the haul when transported on a through bill of 
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lading, and any such carrier delivering said property so received and transported 
shall be liable to the lawful holder of said bill of lading or to any party en- 
titled to recover thereon for such loss, damage, or injury, notwithstanding any 
contract or agreement to the contrary; provided, however, the Commission may, 
by regulation or order, authorize or require any such common carrier to establish 
and maintain rates related to the value of shipments declared in writing by 
the shipper, or agreed upon as the release value of such shipments, such declara- 
tion or agreement to have no effect other than to limit liability and recovery 
to an amount not exceeding the value so declared or released, in which case, 
any tariff filed pursuant to such regulation or order shall specifically refer thereto ; 
provided further, that a rate shall be afforded the shipper covering the full value 
of the goods shipped; provided further, that nothing in this section shall deprive 
any lawful holder of such bill of lading of any remedy or right of action which 
such holder has under existing law; provided further, that the carrier issuing 
such bill of lading, or delivering such property so received and transported, shall 
be entitled to recover from the carrier on whose route the loss, damage, or 
injury shall have been sustained the amount it may be required to pay to the 
owners of such property. 

(b) Every claim for loss of or damage to property while in possession of a com- 
mon carrier, including every express company or person doing an express busi- 
ness within the State, shall be adjusted and paid within ninety (90) days after 
the filing of such claim with the agent of such carrier at the point of destination 
of such shipment, or point of delivery to another common carrier, by the consignee, 
or at the point of origin by the consignor, when it shall appear that the consignee 
was the owner of the shipment: Provided, that no such claim shall be filed un- 
til after the arrival of the shipment, or some part thereof, at the point of destina- 
tion, or until after the lapse of a reasonable time for the arrival thereof. 

(c) In every case such common carrier shall be liable for the amount of such 
loss or damage, together with interest thereon from the date of the filing of the 
claim therefor until the payment thereof. Failure to adjust and pay such claim 
within the periods respectively herein prescribed shall subject each common car- 
rier so failing to a penalty of fifty dollars ($50.00) for each and every such 
failure, to be recovered by any consignee aggrieved (or consignor, when it shall 
appear that the consignor was the owner of the property at the time of shipment 
and at the time of suit, and is, therefore, the party aggrieved), in any court of 
competent jurisdiction: Provided, that unless such consignee or consignor re- 
cover in such action the full amount claimed, no penalty shall be recovered, but 
only the actual amount of the loss or damage, with interest as aforesaid; and 
that no penalty shall be recoverable under the provisions of this section where 
claims have been filed by both the consignor and consignee, unless the time 
herein provided has elapsed after the withdrawal of one of the claims. 

(d) A check shall be affixed to every parcel of baggage when taken for trans- 
portation by the agent or servant of a common carrier, if there is a handle, loop 
or fixture so that the same can be attached upon the parcel or baggage so offered 
for transportation, and a duplicate thereof given to the passenger or person de- 
livering the same on his behalf. If such check be refused on demand, the common 
carrier shall pay to such passenger the sum of ten dollars ($10.00), to be recovered 
in a civil action; and further, no fare or toll shall be collected or received from 
such passenger, and if such passenger shall have paid his fare the same shall 
be refunded by the carrier. 

(e) If a passenger, whose bag has been checked, shall produce the check and 
his baggage shall not be delivered to him, he may by an action recover the 
value of such baggage. 

(f) Causes of action for the recovery of the possession of the property shipped, 
for loss or damage thereto, and for the penalties herein provided for, may be 
united in the same complaint. 
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(g) This section shall not deprive any consignee or consignor of any other 

rights or remedies existing against common carriers in regard to freight charges 

or claims for loss or damage to freight, but shall be deemed and held as creating 

an additional liability upon such common carriers. 

(h) This section shall not apply to motor carriers of passengers and only sub- 

section (a) of this section shall apply to motor carriers of property. (1871-2, c. 

138, s. 36; Code, s. 1970; 
1907980, 983> 1911; c.21393 6 Boessis 
s. 27-1963, ¢./1165, sil) 

I. General Consideration. 
II. Connecting Carriers. 

III. Claim against Carriers. 
IV. Actions. 

I. GENERAL CONSIDERATION. 

Subsections (b) and (c) Must Be Strictly 
Construed and Followed.—Subsections (b) 
and (c) of this section are a penal statute, 

and in order to recover, the plaintiff must 

bring his case strictly within their terms. 
Watkins v. American Ry. Express Co., 190 
N. C. 605, 130 S. E. 305 (1925). 

The penalty imposed by subsection (c) is 
to enforce obedience to the mandate of the 
law by punishment of the carrier, and the 

statute must be strictly construed, requir- 
ing the consignee to bring his case clearly 
within its language and meaning. Eagles 
Co. v. East Carolina Ry., 184 N. C. 66, 113 
5.) B51 2m 922))s 
Common-Law Remedies.—The common- 

law remedies of shippers and passengers 

are not taken away by the provisions of 
this chapter. Bell v. Norfolk Sou. R. Co., 
163 N. C. 180, 79 S. E. 42 (1913), and 
cases there cited. 

Action May Be Brought in Contract or 
Tort.—A person who has sustained injuries 

by reason of the failure of a railroad com- 

pany to provide proper means of transpor- 

tation or operate its trains may bring an 
action on contract, or in tort, independent 
of the statute. Purcell v. Richmond & Dan- 
ville:R.Co.,/ 108° Ne Cy 414,519 Sah, 954 
(1891); Va.-Carolina Peanut Co. v. Atlantic 
Coast Line R. Co., 155 N. C. 148, 71 S. E. 
PeG(ioay, 

Parol Agreement to Ship Sufficient.— 
When a carrier has received goods for 
transportation over its own and a con- 
necting line which were not delivered, and 
upon consignor’s parol request it has them 
reshipped to the initial or starting point, 
the latter agreement for reshipment, though 
resting in parol, is sufficient in an action 
for damages to the goods occurring while 
in the carrier’s possession. Lyon v. Atlantic 
Coast Line R. Co., 165 N. C. eS). il Sy TBE 
1:(1914). 

Carrier Cannot Contract against Own 
Negligence.—A common carrier may re- 

1905, c. 330, ss. 2, 4, 5; Rev., ss. 2623, 2634, 2635; 
510, 3524, 3525; 1947, c. 781; c. 1008, 

lieve itself from liability as an insurer upon 
a contract reasonable in its terms and 
founded upon a valuable consideration, but 
it cannot so limit its responsibility for loss 
or damage resulting from its negligence. 
Mitchell v. Carolina Cent. R. Co., 124 N. 
C. 236, 32 S. E. 671 (1899); Everett v. 
Norfolk, etc., R. Co., 138 N. C. 68, 50 S. 

E. 557 (1905). 
Owner Cannot Refuse Damaged Goods. 

—Damages to a shipment of goods by a 
railroad company, caused by the carrier’s 
negligence, does not justify the owner in 
refusing to accept them on that account, 
unless the damages are sufficient to render 
the goods practically worthless. He must 
accept the goods and sue for the damages 
upon the refusal of the carrier to pay them. 
Whittington v. Southern R. Co., 172 N. C. 
501, 90 S. FE. 505 (1916). 

II. CONNECTING CARRIERS. 

Duty Assumed by Carrier. — Where a 
carrier accepts goods for transportation, in 
the absence of a special contract, it as- 
sumes the duty of safely carrying, within 
a reasonable time, the goods to the end of 

its line, and delivering them in like condi- 

tion to the connecting carrier. Meredith v. 
Seaboard Air Line Ry. Co., 137 N. C. 478, 
5Onon tteets (1905) 

Duration of Duty of Safe Carriage.—The 
duty of safe carriage attaches as the goods 
pass into the custody of each company 
and ceases only when they are safely de- 
livered to its successor. Lindley vy. Rich- 
mond, etc., R. Co., 88 N. C. 547 (1883). 

Burden of Proof as to Safe Delivery.— 

On proof that a carrier received goods in 
good condition, the burden of proof rests 
upon such carrier to show delivery in the 
same condition to the next carrier or to 
the consignee, such proof being peculiarly 
within its power. Meredith v. Seaboard 
Air Line ‘Ry. ‘Co.,.187, NewC1478.-503S.0 
1 (1905). 

Admissibility of Evidence. — To show 
that the freight was in good condition 
when it was delivered by the defendant to 
a connecting line, evidence that it is the 
custom of agents of such lines to examine 
freights before receiving them, and if found 
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in good condition to forward them, and 

that such examination was made and for- 

warding was done, is admissible. Knott v. 
ialei~h fetes Ru Co.) 989N.1C) 73 738 Se BE: 
735 (1887). 

Prima Facie Case—Where a shipment 
of goods is received by the consignee from 
the final carrier in bad condition, and there 

is evidence that this carrier received the 
goods from its connecting carrier in good 
condition, a prima facie case of negligence 
is made out against the delivering carrier, 
and presents sufficient evidence thereof to 
be submitted to the jury, with the burden 
of proof on it. Lyon v. Atlantic Coast Line 
mo C0.,.165'N. Cw143,i8i Si: Bort (1914)¢ 

Presumption of Damage—Among con- 
necting lines of railway, that one in whose 

hands goods are found damaged is pre- 
sumed to have caused the damage and the 
burden is upon it to rebut the presumption. 
Morganton Mfg. Co. v. Ohio, etc., R. Co., 
121 N. C. 514, 28 S. E. 474 (1897); Mitch- 
Pievere aroliae Céntrals R.+Co., 124.N..C. 
236, 32 S. E. 671 (1899); Gwyn Harper 
Mtg. Co. y. Carolina Central R., 128 N. 
C. 280, 38 S. E. 894 (1901). 
Same—Goods Found Damaged at Des- 

tination—When goods are shipped over 
several connecting lines of carriers and are 
found in a damaged condition at destina- 
tion, there is a rebuttable presumption that 
the injury was negligently inflicted by the 
last carrier. Boss v. Atlantic Coast Line 
Pan Oslo oe Nn.» C.'70,'°72 SE '93 (1911): 
This is on the principle that as the carrier 
is peculiarly in a position to know the 
facts, the burden of proof should rest on 
it. Beville v. Atlantic Coast Line R. Co., 
159 -Ne Crees. 74 S. EB. 349° (1912): 

Liability for Negligence of Connecting 
Carrier. — A railroad company whose line 
is one of several connecting roads between 
places from and to which freight is shipped, 
in the absence of a special contract, or 
proof of copartnership by which each of 
the connecting lines will become liable for 
the contracts of the others, is not respon- 

sible for damages for negligence occurring 
beyond its terminus. Knott v. Raleigh, 

Bite mrconcms. N. OC. 78, (8.18. (By 735 
(1887). 

But where two or more common carriers 

unite in forming an association creating a 
through line for the transportation of 
freight, payment of tariff charges to be 
made at the beginning or end of the trans- 
portation, with through bills of lading, the 
freight charges to be divided according to 
the respective mileage of the companies, 
they become a copartnership and each line 

is liable for any damage resulting from 
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delay or otherwise on any part of the 
through line, notwithstanding a provision 

in the bill of lading that each company 

shall be liable only for loss or damage oc- 
curring on its own line. Rocky Mount 
Mills v. Wilmington, etc., R. Co., 119 N. 
C. 693, 25 S. E. 854 (1896). 

Interstate Shipments.—The entire regu- 
lation of interstate commerce is under fed- 
eral control, and the penalty provided for 
by subsection (c) of this section for failure 
of a carrier to pay a claim in the time pre- 
scribed does not apply to interstate ship- 
ments. See Morphis v. Express Co., 167 

N. C. 139, 83 S, E. 1 (1914). The federal 
laws make the initial carrier liable for 
damages to a shipment over connecting 
lines. However, this does not relieve the 

intermediate or delivering carrier of re- 
sponsibility for its own negligence, or 
prevent the State court from requiring the 
carriers to show which is responsible for 
the damage. See Aydlett v. Norfolk Sou. R. 
Coma Nei@ 47S 98S! 100 (1916). And 

notice to damages to the initial carrier of 
an interstate shipment of goods is sufficient 
notice to the connecting carrier. Gilikin v. 
Norfolk Southern R. Co., 174 N. C. 187, 
93 S. E. 469 (1917). 

Effect of Court Order Relieving Initial 
Carrier.—While the initial carrier may also 
be held liable for damages to a shipment 
made over connecting lines, a direction of 
the court relieving it from liability does not 
necessarily relieve the carrier whose negli- 
gence caused the damages. Gilikin v. Rail- 
road, 174 N. C. 137, 93 S. E. 469 (1917). 

III. CLAIM AGAINST CARRIERS. 

Filing of Claim Prerequisite to Penalty. 
—A consignor of a shipment of goods is 
required by subsection (b) of this section 
to file his claim with the agent of the 
common carrier at the point of its origin, 

and this he must have done to maintain his 
action against the carrier for the penalty 

prescribed for its failure to settle for its 
loss, or damage thereto, within ninety 
days, etc. Hamlet Grocery Co. v. Southern 
Re CorvON C341, Sie Sah. sre igi al 

In order to recover the penalty, the 
consignee must file his claim with the 
agent as the statute directs, and the filing 

thereof with another o! the carrier’s agents 
is insufficient. Eagles Co. v. East Carolina 
Ry. #184-Ne Ci 66,$113)S 2B. 512.(1923))e 

Carrier May Regulate Time of Filing. — 
A stipulation in a bill of lading denying 
the carrier’s liability for damages unless 
written notice of such claim be filed within 
a specified period is in derogation of the 
common law, and while it will be upheld if 
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reasonable, the burden of proof is on the 

carrier to show that it is. Phillips v. Sea- 

board Air Line R. Co., 172 N. C. 86, 89 

S. EB. 1057 (1916). 

A stipulation that claims mus: be filed 

in four months is reasonable. Culbreth v. 

Atlantic Coast Line R. Co., 169 N. C. 723, 

86 S. E. 624 (1915). An allowance of sixty 

days is reasonable, but an allowance of 

thirty days is unreasonable. Gwyn Harper 

Mfg. Co. v. Carolina Central R., 128 N. 

C. 280, 38 S. E. 894 (1901). 
Filing Claim by Mail. — The essential 

things for the proper filing of the claim 
against the common carrier for damages, 
and for the penalty under the provisions of 
this section, being its delivery to and ac- 
ceptance by the carrier’s designated agent, 
such filing is not restricted to its manual 
delivery, but the same may be done 

through the agency of the United States 
mail. The delivery of the mail will be pre- 
sumed. Eagles Co. v. East Carolina Rail- 
way, 184 N. C. 66, 113 S. E. 612 (1922). 

Omission of Amount of Loss, — It is 
not required that a claimant state the 
amount of his loss in his claim for damages 

against a carrier. McRary v. Southern Ry. 
Co., 174 N. C. 563, 94 S. E. 107 (1917). 

Necessity of Written Demand.—A penal 

statute is to be strictly construed, and the 
provisions of subsections (b) and (c) of 
this section are not complied with when 
oral demand is made, as such cannot be 
filed under the ordinary acceptance of the 

word and does not afford the carrier the 
protection that a written demand would 
give. Thompson vy. Southern Express Co., 
147 N. C. 343, 61 S. E. 182 (1908). But fail- 
ure to file a formal written demand is no 
bar to a recovery from the carrier of actual 
damages sustained. Hinkle y. Southern Ry. 
Co., 126 N. C. 932, 36 S. E. 348 (1900); 
Kime v. Sou. R. Co., 153 N. C. 398, 69 S. E. 
264 (1910). 

Stipulations May Be Waived.—The stip- 
ulation in a livestock bill of lading requir- 
ing that notice in writing be given the car- 
rier’s agent at destination, of claim for 
damages to the animals shipped, before 

they are removed or mingled with other 
animals, may be waived by the carrier’s 
agent at the delivering point. Newborn v. 
Louisville, etc., R. Co., 170 N. C. 205, 87 S. 
E. 37 (1915). 

Connecting Carriers—Where the second 
carrier in the connected line of shipment 
causes damages to the shipment by improp- 
erly loading it, it may not defeat an action 
to recover such damages, wher the re- 
quired notice within four months has been 
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filed with and accepted without comment 
by it, on the ground that such notice had 
not been filed with the initial or final car- 
rier under the terms of the contract of car- 
riage. The doctrine of notice to the agent 

is applicable here. Aydlett v. Norfolk 

Southern R. Co., 172 N. C. 47, 89 S. E. 
1000 (1916). 

Interstate Shipments.—The federal stat- 
utes, while recognizing the right of the 
carrier to stipulate for the filing of claims 
within a reasonable period, provide that if 
the loss or damage is due to a delay in 
transit by negligence no notice shall be re- 
quired as a condition precedent to re- 
covery. Mann y. Transportation Co., 176 N. 
C. 104, 96 S. E. 731 (1918). 

Iv. ACTIONS. 

Wh~- May Bring Action. — Ordinarily 
the title to a shipment of goods by com- 
mon carrier passes to the consignee upon 
their acceptance by the carrier, and he may 

sue for damages thereto in transit; but 
when it is shown that the consignee re- 
fused to accept the damaged goods, and 
that the sale has been cancelled by con- 
sent, the consignor may maintain his ac- 
tion against the carrier for damages. Ayd- 
lett v. Norfolk Southern R. Co., 172 N. C. 
47, 89 S. E. 1000 (1916). 

Joinder of Causes of Action.—A recovery 
of the value of a shipment of goods and the 
penalties for the refusal of the carrier to 
deliver and for the failure to settle the 
claim within the statutory period, may be 
united in the same action. Jeans v. Sea- 
board Air Line R, Co., 164 N. C. 224, 80 

SH. 242 (1913), 

Same—lIssues Separate and Distinct.—In 
an action against a railroad company to 
recover damages to a shipment of goods 
and the penalty for the failure of defend- 
ant to pay the same within ninety days, 
as allowed by subsection (c) of this section, 

the issues raised are entirely separate and 
distinct from each other, and the trial judge 
may set aside the verdict on the second 
issue, and retain that on the first one, for 

a -etrial. Hussey v. Atlantic Coast Line R. 
Cowi183Ne-G, 7.110 .S.ARamgonts92e)e 

As to venue of action against railroad, 
see § 1-81. 

Prima Facie Case.—In an action against 
the carrier for damages for the destruction 
of a shipment of freight by fire, a prima 
facie case is made out when the plaintiff 
shows the receipt of the freight for trans- 
portation and its nondelivery. Everett v. 

Norfolk, etc., R. Co., 138 N. C. 68, 50 S. E. 
557 (1905); Osborne v. Southern Ry. Co.,, 
175 N. C. 594, 96 S. E. 34 (1918). 
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Same—Limited Liability. — In cases of 
limited liability, proof of shipment and loss 
or injury makes a prima facie case for the 
shipper, and then the burden is upon the 

carrier to show that the circumstances of 
the loss bring it within the excepted 
causes, and when this is shown, the burden 
still rests upon the carrier of showing that 
the loss or injury was not due to its own 
negligence. Mitchell v. Carolina Cent. R. 
Co 124 9N.. GC. 1236;)'32 Oo. Hi. 671.(1899); 

Plaintiff Must Prove Failure to Settle. 
—The burden is on plaintiff to show that 
the common carrier has failed to settle his 
clai * in ninety days, etc., after written de- 

mand under the provisions of subsections 
(b) and (c) of this section, applying to 
intrastate shipments, and the prima facie 
case made out by showing the unreasonable 
delay in the delivery of the shipment is not 
sufficient. Watkins v. American Ry. Ex- 

press Co., 190 N. C. 605, 130 S. E. 305 

(1925). 
Recovery Must Equal Claim.—In order 

to recover the penalty for failure to settle 

a claim for damages within ninety days, 

etc., the burden is on plaintiff to show that 

the amount of his recovery be at least 

equal to the amount of his written demand. 
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Watkins v. American Railway Express Co., 
190 N. C. 605, 130 S. E. 305 (1925). 

Settlement after Penalty Accrues.—The 

proviso that consignee must first recover 

the full amount claimed is only to protect 

the carrier against excessive demands and 

not to discourage settlements for losses, 
and the plaintiff's right to recover the pen- 

alty in such suits is not lost by accepting 

settlement for damages for full amount 

claimed after the penalty had accrued. Ra- 

bon v. Atlantic Coast Line R., 149 N. C. 

59, 62 S. E. 743 (1908). 

Measure of Damages for Delay.—In the 
trial of an action against a railroad com- 
pany for loss occasioned by its delay in 
transporting machinery shipped over its 
line by plaintiff which was engaged in 
equipping a cotton factory, where it ap- 

peared that workmen employed by the 

plaintiff were forced to remain idle, though 
under pay of plaintiff, the measure of plain- 
tiff's damages was the interest on the un- 
employed capital, the wages paid to work- 
men and such other costs and expenses 

incurred by plaintiff in consequence of the 
delay. Rocky Mount Mills v. Wilmington, 
etc, R. Co., 119 Nz C. 693, 25 S. EH. 854 
(1896). 

§ 62-204. Notice of claims, statute of limitations for loss, damage 

or injury to property.—Any claim for loss, damage or injury to property 

while in the possession of a common carrier shall be filed by the claimant with 

the carrier in writing within nine (9) months after the same occurred, and the 

cause of action with respect thereto shall be deemed to have accrued at the ex- 

piration of thirty (30) days after the date of such notice, and action for the 

recovery thereon may be commenced immediately thereafter or at any time with- 

in two (2) years after notice in writing shall have been given to the claimant 

by the adverse party that the claim or any part thereof specified in such notice 

has been disallowed, and neither party shall by rule, regulation, contract, or 

otherwise, provide for a shorter time for filing such claims or for commencing 

actions thereon than the period set out in this section. Provided, however, that 

this section shall not apply to motor carriers of passengers. (1947, c. 1008, s. 

Ziel loae-ce11165,-s, 1.) 

§ 62-205. Joinder of causes of action.—To expedite the settlement of 
claims between shippers and common carriers, a shipper may join in the same 

complaint against a common carrier any number of claims for overcharges, or a 

common carrier may join in the same complaint any number of claims against 

a shipper for undercharges, whether such claims arose at the same time or in the 

course of shipments at different times; provided, that each such claim shall be so 
identified that the same and the allegations with respect thereto may be dis- 

tinguished from other claims so joined in the complaint, and in cases in which 
the right of subrogation may be invoked the judgment shall specify the amount 
ef recovery, if any, on each such claim. For the purpose of jurisdiction under 
this section the aggregate amount set out in the complaint shall be deemed the 
sum in controversy. Provided, however, that this section shall not apply to motor 
carriers of passengers. (1947, c. 1008, s. 20: 1963, c. 1165, s. 1.) 
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§ 62-206. Carrier’s right against prior carrier.—Any common car- 

rier shall have all the rights and remedies herein provided for against a common 

carrier from which it received the freight in question. Provided, however, that 

this section shall not apply to motor carriers of passengers. (1905, c. 330, s. 3; 

Revin $42030%4C. 95. 5.409207 G1905, ¢./1165;55,519) 

Cross Reference.—As to power of Utili- 
ties Commission to act as arbitrator in dis- 
putes between carriers, see § 62-40. 

§ 62-207. Regulation of demurrage.—(a) The Commission shall make 

rules and fix, establish or allow rates governing demurrage and storage charges 

by common carriers and shall make rules governing railroad companies in the 

placing of cars for loading and unloading. 

(b) No common carrier doing business in the State shall make any charge 

on account of demurrage while a car or other equipment, whether the same be 
refrigerated or not, is being loaded for shipment, until such car or such other 
equipment has remained at the place of loading for a period of time in excess 
of that approved by the Commission as free time for such car or such other 
equipment. 

(c) This section shall not apply to motor carriers of passengers. (1903, c. 
342; Rev., s. 11003 Ex. Sess, 1913, "c, 555 CS pics 0105770027 sala co mcrae 
$0; 194d 97 #2 1963..G a1 G0 es) ale) 

§ 62-208. Common carriers to settle promptly for cash-on-delivery 
shipments; penalty.—Every common carrier which shall fail to make settle- 
ment with the consignor of a cash-on-delivery shipment, either by payment of 
the mcneys stipulated to be collected upon the delivery of the articles so shipped 
or by the return to such consignor of the article so shipped, within twenty 
(20) days after demand made by the consignor and payment or tender of 
payment by him of the lawful charges for transportation, shall forfeit and pay 
to such consignor a penalty of twenty-five dollars ($25.00), where the value of 
the shipment is twenty-five dollars ($25.00) or less; and, where the value of 
the shipment is over twenty-five dollars ($25.00), a penalty equal to the value 
of the shipment; the penalty not to exceed fifty dollars ($50.00) in any case: 
Provided, no penalty shall be collectible where the shipment, through no act of 
negligence of the common carrier is burned, stolen or otherwise destroyed: 
Provided further, that the penalties here named shall be cumulative and shall 
not be in derogation of any right the consignor may have under any other pro- 
vision of law to recover of the common carrier damages for the loss of any 
cash-on-delivery shipment or for negligent delay in handling the same. Provided, 
however, that this section shall not apply to motor carriers of passengers. (1909, 
C. 866 5) CiS 498.°353071 965. c. 11 65s, olee 

§ 62-209. Sale of unclaimed baggage or freight; notice; sale of 
rejected property; escheat.—(a) Any common carrier which has had in its 
possession on hand at any destination in this State any article whether baggage 
or freight, for a period of sixty (60) days from its arrival at destination, which 
said carrier cannot deliver because unclaimed, may at the expiration of said 
sixty (60) days sell the same at public auction at any point where in the opin- 
1on of the carrier the best price can be obtained: Provided, however, that no- 
tice of such sale shall be mailed to the consignor and consignee, by registered or 
certified mail, if known to such carrier, not less than fifteen (15) days before 
such sale shall be made; or if the name and address of the consignor and con- 
signee cannot with reasonable diligence be ascertained by such carrier, notice 
of the sale shall be published once a week for two consecutive weeks in some 
newspaper of general circulation published at the point of sale; Provided, that 
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if there is no such paper published at such point, the publication may be made 

in any paper having a general circulation in the State: Provided further, how- 

ever, that if the nondelivery of said article is due to the consignee’s and con- 

signor’s rejection of it, then such article may be sold by the carrier at public or 

private sale, and at such time and place as will in the carrier’s judgment net 

the best price, and this without further notice to either consignee or consignor, 

and without the necessity of publication. 

(b) Where the article referred to in this section is live freight, or perishable 
freight, or freight of such low value as would not bring the accrued transporta- 
tion and other charges if held for sixty (60) days as provided in this section, 
the common carrier may, with or without advertisement, sell the same in such 
manner and at such time and place as will in its judgment best protect the in- 
terests of the carrier, the consignor and the consignee, and whenever practicable 
the consignor and consignee shall be notified of the proposed sale of such freight. 

(c) The common carrier shall keep a record of the articles sold and of the 
prices obtained therefor, and shall, after deducting all charges and the expenses 
of the sale, including advertisement, if advertised, pay the balance to the owner 
of such articles on demand therefor made at any time within five (5) years from 
the date of the sale. If no person shall claim the surplus within five (5) years, 
such surplus shall be paid to the University of North Carolina. 

(d) This section shall not apply to motor carriers of passengers. (1871-2, 
Pmloss 50: Code, s. 1987* Rev.,,s: 26395 1921--¢, 124s¥ssul 2) Sem, 
ome 481 705,0¢;..1165;1s. 1.) 

Cross Reference.—As to unclaimed per- 
sonalty escheating to the University of 
North Carolina, see § 116-23. 

freight, see Norfolk Southern R. Co. v. 
New Bern Iron Works, 172 N. C. 188, 90 
S. E. 149 (1916); Holloman vy. Southern R. 
(Oyen; THD INI, (TO EIRS Ol) SI, BE (I). Editor’s Note. — For decisions under 

former statute relating to sale of unclaimed 

§ 62-210. Discrimination between connecting lines. — All common 
carriers subject to the provisions of this chapter shall afford all reasonable, proper 
and equal facilities for the interchange of traffic between their respective lines 
and for the forwarding and delivering of passengers and freight to and from 
their several lines and those connecting therewith, and shall not discriminate 
in their rates, routes and charges against such connecting lines, and shall be 
required to make as close connection as practicable for the convenience of the 
traveling public. Common carriers shall obey all rules and regulations made by 
the Commission relating to trackage. Irregular route motor carriers shall inter- 
change traffic only with the approval of the Commission. Provided, however, 
that this section shall not apply to motor carriers of passengers. (1899, c. 164, 
Seo lee ev ss 1083 7.Cu Sees o1107se1 933 nic el 34 bisaios 0h935,. Ce 255-a ae | 
in [ooeiC. 1165,"s..1..) 

Editor’s Note.—As to the practice of 
specifying in published tariffs particular 
routes formed with connecting carriers, see 

13 N. C. Law Rev. 364. 
Declaratory of Common Law.—A simi- 

lar section in the act creating the former 

Railroad Commission was held, in Atlan- 

tic Exp. Co. v. Wilmington, etc., R. Co., 

have a train arrive at a certain station on 

its road at a certain schedule time, so as to 

connect with the train of another company. 
Corp. Comm vy. Ratlroad, 187 N. Cost 49 
S. k. 191 (1904). 

Express Facilities—A railroad company 
is not compelled to furnish express facili- 
ties to another to conduct an express busi- 

tiene G463, 16 5. 1.3938 (1892), to be 
merely declaratory of the common law, 

and not to enlarge its scope. 

Commission May Require Trains to 
Make Connection—The Commission has 
power to require a railroad company to 

ness over its road the same as it provides 

for itself or affords to any other express 
company. Atlantic Exp. Co. v. Wilmington, 
etc Ratlroadyei1iaN, aCae 463.8 16m Gm Ey, 
393 (1892). 
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§ 62-211. Regulating shipment of flammable substances. — 

Commission is authorized and empowered to adopt and pro 

and explosive articles, cotton which has been partially 

cles as in its opinion may render trans- the shipment of flammable 

consumed by fire, and such other like arti 
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The 
mulgate rules for 

portation dangerous. After the promulgation of such rules, no common carrier 

shall be required to receive or transport 

dered in accordance with the said rules; 
any such articles except when ten- 

nor shall such common carrier be li- 

able tor any penalty for refusal to receive such articles for shipment until all the 

rules prescribed by the Commission in regard to the shipment of the same shall 

be complied with. Provided, however, that this section shall not apply to motor 

carners of passengers. 

1941, c. 97; 1963, c. 1165;%6.015) 

The Commission is particularly author- 

ized to regulate the carriage of inflemmable 

§§ 62-212 to 62-219: Omitted. 

(1907, c. 471, s. 1; Caras: 1056; 1933, c. 134, s. 8; 

articles as freight. Tilley v. Norfolk, etc., 

R. Co., 162 N. C. 37, 77 S. E. 994 (1913). 

ARTICLE 11. 

Railroads. 

§ 62-220. Powers of railroad corporations.—Every railroad corpora- 

tion shall have power: 

(1) To Survey and Enter on Land.—To cause such examination and sur- 

veys for its proposed railroad to be made as may be necessary to the 

selection of the most advantageous route; and for such purpose, by 

its officers or agents and servants, to enter upon the lands or waters 

of any person, but subject to responsibility for all damages which 

shall be done thereto. 

Cross Reference—As to right of entry 

on land, see § 40-3. 
Conflicting Locations.——As between two 

railroad companies the first location be- 

longs to that company which first defines 

and marks its route and adopts the same 
for its permanent location by authoritative 
corporate action. Fayetteville Street Ry. 
v. Aberdeen & R. R. Co., 142 N. C. 423, 55 
S. E. 345 (1906). 

(2) To Condemn Land under Eminent Domain.—To appropriate land and 

rights therein by condemnation, as provided in the chapter Eminent 

Domain. 

Cross References.—As to condemnation 
by right of eminent domain, see § 40-2 et 
seq. As to amount of land which may be 

condemned, see § 40-29. 
Editor’s Note.—Since railroads are quasi- 

public corporations they are given by the 

State the power to take, by proper pro- 
ceedings the necessary lands upon which to 

build their roads. Nor will the courts enjoin 
a railroad corporation from condemning 
land for a public purpose on the ground 
that the corporation was irregularly orga- 

nized. In Powers v. Hazelton, etc., R. Co., 
33 Ohio St. 429 (1878), it was held that a 
landowner could not b~ permitted to prove, 
as a defense to condemnation proceedings 
instituted by a regularly organized railroad 

corporation, that the company was in- 
corporated not for a public use, but for the 
private purposes of the corporators only, 
and that there was no public necessity for 
the road. See Wellington, etc., R. Co. v. 

Cashie, etc., R. Co., 114 N. C. 690, 19 S. E. 
646 (1894). 

Land May Be Taken from Another 
Railroad.—_Land acquired by one railroad 
company under a legislative grant of the 
right of eminent domain, and not neces- 
sary for the exercise of its franchise or the 
discharge of its duties, is liable to be taken 

under the law of eminent domain for the 
use of another railroad company. North 
Carolina, etc., R. Co. v. Carolina, etc., R. 
Co., 83 N. C. 489 (1880). 

(3) To Take Property by Grant.—To take and hold such voluntary grants 
of real estate and other property as shall be made to it to aid in the 
construction, maintenance and accommodation of its railroad; but 
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the real estate received by voluntary grant shall be held and used 
for the purposes of such grant only. 

Editor’s Note.—Railroads can acquire 
real estate only by statutory authority. In 
1 Elliott on Rys., sec. 390, the general 
principle is stated as follows: “The rule is 
well established that a railroad corporation 

cannot acquire and hold lands for any pur- 
poses except such as are authorized by 
statute. The authority must be conferred 
by legislation or it does not exist. It is, 
however, not necessary that the authority 

should be expressly conferred. It may be 
implied.”” See Wallace v. Moore, 178 N. C. 
114, 100 S. E. 237 (1919). 

Extending User of Right of Way.— 
While a railroad can use only the part of 

its right of way actually occupied, when- 
ever the necessities of the company require 
it, it can extend its user of the right of 

way to the extent of the statutory right 
for additional tracks or other railroad 
purposes. R. R. y. Olive, 142 N. C. 257, 
264, 55 S. EK. 263 (1906); Atlantic, etc., R. 
Com ve Buntinie 168. Ne emo os 8455. 
1009 (1915); Tighe v. Seaboard Air Line 
Ris Go.y 1760 Ns C2239) 97 oa by 1o4eCt ods). 

(4) To Purchase and Hold Property——To purchase, hold and use all such 
real estate and other property as may be necessary for the construc- 
tion and maintenance of its railroad, the stations and other accommo- 
dations necessary to accomplish the object of its incorporation. 

Cross References.—As to adverse posses- 
sion of property owned by a railroad, see 

§ 1-44. As to presumption of abandonment 
of railroad right of way, see § 1-44.1. 
A conveyance of land for use as a rail- 

road right of way by deed in regular form 
of bargain and sale, reciting a valuable 
consideration, is presumptively a deed of 
purchase within the meaning of this sec- 

tion and must be interpreted as an ordi- 
nary deed, so that when the granting clause 

is sufficient in form to convey the fee 
simple and the habendum and warranties 
are in harmony therewith, it conveys the 
fee and not a mere easement. McCoster v. 
Barnes, 247 N. C. 480; 101 S, E. (2d) 330 
(1958). 

(5) To Grade and Construct Road.—To lay out its road, not exceeding one 
hundred feet in width, and to construct the same; to take, for the 
purpose of cuttings and embankments, as much more land as may 
be necessary for the proper construction and security of the road; 
and to cut down any standing trees that may be in danger of falling 
on the road, making compensation therefor as provided in the chapter 
Eminent Domain. 

Cross Reference.—See § 40-29. 
Change of Grade.—A railroad company 

has a right to change the grade of its road- 

bed or to remove it to any point on its 
right of way. Brinkley v. Southern R. Co., 
135 N. C. 654, 47 S. E. 791 (1904). 

(6) To Intersect with Highways and Waterways.—To construct its road 
across, along or upon any stream, watercourse, street, highway, turn- 

pike, railroad or canal which the route of its road shall intersect 
or touch; but the company shall restore the stream, watercourse, 
street, highway or turnpike, thus intersected or touched, to its former 
state or to such state as not unnecessarily to impair its usefulness. 
Nothing in this chapter shall be construed to authorize the erection 
of any bridge or any other construction across, in or over any stream 
or lake navigated by motor boats commensurate in size to sailboat, 
or sailboats or vessels, at the place where any bridge or other ob- 
structions may be proposed to be placed, nor to authorize the con- 
struction of any railroad not already located in, upon or across any 
streets in any municipality without the assent of such municipality. 

Cross References.—As to the power of 
the Utilities Commission to regulate cross- 
ings, see § 62-237. As to the duty of rail- 

roads to construct and maintain bridges 
which it has necessitated building, see §§ 

136-75 and 136-78; as to duty to provide 
cattle guards, see § 62-226. 

Editor's Note.—For note on misuse of 
railroad right of way, see 29 N. C. Law 
Rey. 312. 
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Duty to Public—While railroad corpo- 

rations are given the right and power to 

construct their roads across streets, high- 

ways, etc., they must maintain a safe and 

convenient crossing there, making it, as 

far as they can, as safe and convenient to 

the public as it would have been had the 

railroad not been built. Raper v. Wilming- 

ton, etc., R. Co., 126 N. C. 563, 36 SS ap 

115 (1900). 
Duty When Railroad Changes Grade of 

Street. — Where a railroad accepts the 

benefits or statutory authorization and 

changes the grade of a street or highway 

it must assume and comply with the bur- 

den imposed and restore the street to a 

useful condition. If, to meet the burden so 

imposed, it becomes necessary to go be- 

yond the railroad right of way and change 

the grade of a street, thereby impairing 

access of an abutting property owner, 

compensation must be paid for the dimi- 

nution in value resulting from the denial 

of access. Thompson v. Seaboard Air Line 

R. Co., 248 N. C. 577, 104 S. E. (2d) 181 

(1958). 
Whole Street Cannot Be Appropriated.— 

In Seaboard Air Line R. Co. v. Raleigh, 
219 F. 573, 581 (1914), it is said: “It is 
doubtful whether the language of the sec- 
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to authorize the ex- 
of the street. The 

tion can be construed 

clusive appropriation 

sidewalk is a portion 

priated to the use af pedestrians. To 

construe the grant of the right to construct 

its road ‘across, along, or upon’ a street, 

always of much greater width than a rail- 

road track and the crossties, as a grant of 

the right to occupy the entire street or 

sidewalk, is not permissible in the light of 

the recognized rule of construction of such 

grants of power.” 

Assent of City an Essential Power.—The 
assent to the use of the street by a railroad 
company is often a most essential power, 
necessary to be used for the benefit of the 
people of the city. Griffin v. Southern R. 
Co,,.150 NiwC, 312, 64.5. B16 (1909), 
When Court Cannot Review Grant.— 

The action of the board of aldermen in 
autherizing a railroad company to use a 
certain street for legitimate railroad pur- 
poses, the laying and use of tracks, etc., 
when the statutory power is given, is not 
reviewable by the courts at the instance 
of an owner of land on the street, claiming 
that some other street should have been so 
used. Griffin v. Southern R. Co., 150 N. 
C. 312, 64 S. E. 16 (1909). 

(7) To Intersect with Other Railroads. — To cross, intersect, join and 
unite its railroad with any other railroad at any point on its route 
and upon the grounds of such other railroad, with the necessary 
turnouts, sidings, switches and other conveniences in furtherance of 
the object of its connections. Every company whose railroad is or 
shall be hereafter intersected by any other railroad shall unite with 
the owners of such other railroad in forming such intersections and 
connections and grant the facilities aforesaid, and if the two corpo- 
rations cannot agree upon the amount of compensation to be made 
therefor, or the points and manner of such crossings and connections, 
the same shall be ascertained and determined by the Commission. 

Cross Reference.—As to appointment of 

commissioners, see § 40-11 et seq. 

Railroad Decides Necessity of Intersec- 
tion.Where a railroad company has a 
right to condemn a way across the track 
of another company to manufacturing 
plants for a spur track to which the other 
company also has its siding, in competition 
for freight, the question whether it is nec- 
essary for the plaintiff company to build its 
spur is one in its discretion; and contro- 
versies as to whether the defendant could 
and would shift the plaintiff’s cars on its 
own track advantageously to the plaintiff, 
and for a reasonable charge, are immaterial. 

Virginia, etc., R. Co. v. Seaboard Air Line 

Re Co. 161eN: Co S347780Sn E68) 1.913). 
No Restriction of Right Except Volun- 

tary. — A railroad company having the 

power of condemnation across the road of 
another company should exercise this right 
with regard to the convenience of both 

parties and with as little interference with 
the use of the other party of its own track 
as can be obtained without a great increase 
in its cost and inconvenience. But the 
courts cannot restrict this right to be ex- 
ercised by a railroad to cases in which the 
courts may approve its reasonableness or 
expediency. Virginia, etc., R. Co. v. Sea- 
board Air Line R. Co., 165 N. C. 425, 81 
Sete O17 (1 0l4a). 
Agreement or Condemnation Necessary 

for Entry.—Under this section one road 

cannot enter on the right of way of an- 
other for the purpose of connecting there- 
with without previous agreement, or con- 
demnation proceedings. Richmond, etc., R. 
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Co. vy.) Durham, etc., Ry. Co., 104 N. C. 
658, 10 S. E. 659 (1889). 

Parol Agreement Ineffectual—A parol 
agreement to allow one railroad company 

to extend its track on the right of way of 
another, for the purpose of connecting 

therewith, is a mere license, revocable at 
the will of the licensor, and will not oper- 
ate as an estoppel although the licensee has 
entered and made valuable improvements. 
Richmond, etc., R. Co. v. Durham, etc., 
Ry. Co., 104 N. C. 658, 10 S. E. 659 (1889). 
One railroad company will not be al- 

lowed to preclude competition by another 
in a particular area by arbitrarily refusing 
such other railroad reasonable use of its 
right of way and trackage. Seaboard Air 
Line R. Co. v. Atlantic Coast Line R. Co., 
240 N. C. 495, 82 S. E. (2d) 771 (1954). 

Use of Common Trackage—The right 
of each of two railroads to equal use of 
common trackage does not mean identical 
use, and where one of them constructs a 

spur from its independent line to serve a 
certain area adjacent to such line, but the 
common trackage is used by it in its 
operation serving such spur, the other has 
the right to construct and use a spur from 
the common trackage when this is the 
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sole feasible means it has to serve in- 
dustries in the same area, provided such 

operations will not impair the use of the 
common trackage by the other. Seaboard 
Air Line R. Co. v. Atlantic Coast Line 
Ro Co. 240) No Caeoue Sener (od) 771 
(1954). 

Railroad companies forming corporation 

to provide common trackage held entitled 
to equal use of such trackage. Seaboard Air 
Line R. Co. v. Atlantic Coast Line R. Co., 
240 IN. Gu 4950 Sau osama ey tl (L954). 

Turnouts, Sidings and Switches.—In the 
absence of express statutory or charter 

authorization, the power to construct a 
railroad includes authority to construct 

such spur, industrial, switching and other 
auxiliary tracks as may be necessary to 
serve the public needs along or near the 
main line. Seaboard Air Line R. Co. v. 
Atlantic Coast Line R. Co., 240 N. C. 495, 
82 S. E. (2d) 771 (1954). 

Railroads have authority under this sec- 
tion to provide “turnouts, sidings, and 
switches” to serve industrial plants along 
or near their main lines. Seaboard Air 
Line R. Co. v. Atlantic Coast Line R. Co., 
240 N. C. 495, 82 S. E. (2d) 771 (1954). 

(8) To Transport Persons and Property—To take and convey persons and 
property on its railroad or by water by the power or force of steam, 
electricity, or by any other power, and to receive compensation there- 
for. 

Cross References.—As to railroad’s duty 
to transport, see § 62-234, As to power 
of Utilities Commission to prevent dis- 
crimination in service and charges, see § 
62-140. 

Charter May Confer Right to Lease.— 
The charter of a railroad company confer- 

ring the right to transport passengers and 
freight, and giving the power to “farm 

out” the right of transportation, authorizes 
the company to execme a vali. lease of its 
property and franchises to another railroad 
company. Hill v. Atlantic, etc., R. Co., 143 
N. C. 539, 55 S. E. 854 (1906). 

(9) To Erect Stations and Other Buildings——To erect and maintain all nec- 
essary and convenient buildings, stations, fixtures and machinery for 
the accommodation and use of its passengers, freight and business. 

Cross Reference.—As to power of rail- 
road companies to condemn land for union 

depots, see § 40-4. 

(10) To Borrow Money, Issue Bonds and Execute Mortgages. — From 
time to time to borrow such sums of money as may be necessary for 
completing and finishing or operating its railroad, to issue and dis- 
pose of its bonds for any amount so borrowed, to mortgage its cor- 
porate property and franchises and to secure the payment of any 
debt contracted by the company for the purposes aforesaid; and the 
directors of the company may confer on any holder of any bond is- 
sued for money borrowed, as aforesaid, the right to convert the 
principal due or owing thereon into stock of such company at any 
time under such regulations as the directors may see fit to adopt. 

Cross Reference.—As to control of Utili- 
ties Commission over pledge of assets, 
issuing securities, etc., see § 62-160 et seq. 

2B—13 

Corporation Has Power to Issue Bonds. 
—A railroad corporation has power to con- 
tract debts, and every corporation pos- 
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sessing such power must also have power bonds. Commissioners v. Atlantic, etc., R. 

to acknowledge its indebtedness under its Co., 77 N. C. 289 (1877). 

corporate seal, i. e., to make and issue its 

(11) To Lease Rails—To lease iron rails to any person for such time and 
upon such terms as may be agreed on by the contracting parties, and 

upon the termination of the lease by expiration, forfeiture or sur- 
render, to take possession of and remove the rails so leased as if 
they had never been laid. 

(12) To Establish Hotels and Eating Houses. — To purchase, lease, hold, 
operate or maintain eating houses, hotels and restaurants for the ac- 
commodation of the traveling public along the line of its road. 
(187182)6.9138)"s. °29;“Code, 87195757 1887 se. 34 a boar ea 
Reyv., ss. 2567, 2575; C. S., s. 3444*°1953,(c. 675, $6.6, ./ 1000 C. 
11G5,ec.ch) 

§ 62-221. Engaging in unauthorized business.—(a) It shall be unlaw- 
ful for any railroad company incorporated under the laws of this State, or any 
railroad company incorporated under the laws of any other state and operating 
one or more railroads in this State, to engage in any business other than the 
business authorized by its or their charter. 

(b) Any railroad company violating the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction shall be fined in the discretion of 
the court. (Ex. Sess. 1924, c. 80; 1963, c. 1165, s. 1.) 

§ 62-222. Agreements for through freight and travel.—The directors 
representing the stock held in the various railroad corporations are hereby au- 
thorized and empowered to enter into such agreements and terms with each other 
as to secure through freight and travel without the expense of transfer of freight, 
or breaking the bulk thereof, at different points along the lines, and for this pur- 
pose may use the road or roads and the rolling stock of such corporations or com- 
anies on such terms as may be agreed upon by them. (1866-7, c. 105; Code, s. 
995 ; Rev., s. 2640; C. S., s. 3447; 1963, c. 1165, s. 1.) 

§ 62-2238. Intersection with highways.—Whenever the track of a rail- 
road shall cross a highway or turnpike, such highway or turnpike may be carried 
under or over the track, as may be found most expedient; and in cases where 
an embankment or cutting shall make a change in the line of such highway or 
turnpike desirable, then the railroad company may take such additional lands for 
the construction of the road, highway or turnpike on such new line as may be 
deemed requisite. Unless the land so taken shall be purchased for the purposes 
aforesaid, compensation therefor shall be ascertained in the manner prescribed in 
the chapter Eminent Domain, and duly made by such corporation to the owners and 
persons interested in such land. The same when so taken shall become a part of 
such intersecting highway or turnpike in such manner and by such tenure as the 
adjacent parts of the same highway or turnpike may be held for highway pur- 
poses. (1871-2, c. 138, s. 26; Code, s. 1954; Rev., s. 2568; C. S., s. 3448; 1963, 
CALIGS 46.15) 

Cross References.—See § 62-220, subdi- ings, see § 62-237. As to ascertaining the 
vision (6), and § 62-224. As to the power compensation for land taken, see § 40-11 
of Utilities Commission to regulate cross- et seq. 

§ 62-224. Obstructing highways; defective crossings; notice; failure 
to repair after notice misdemeanor.—(a) Whenever, in their construction, 
the works of any railroad corporation shall cross established roads or ways, the 
corporation shall so construct its works as not to impede the passage or trans- 
portation of persons or property along the same. If any railroad corporation shall 
so construct its crossings with public streets, thoroughfares or highways, or keep, 

194 



§ 62-224 1963 CuMULATIVE SUPPLEMENT § 62-224 

allow or permit the same at any time to remain in such condition as to impede, 
obstruct or endanger the passage or transportation of persons or property along, 
over or across the same, the governing body of the county, city or town, or other 
public road authority having charge, control or oversight of such roads, streets 
or thoroughfares may give to such railroad notice, in writing, directing it to place 
any such crossing in good condition, so that persons may cross and property be 
safely transported across the same. 

(b) The notice may be served upon the agent of the offending railroad located 
nearest to the defective or dangerous crossing about which the notice is given, 
or it may be served upon the section master whose section includes such crossing. 
Such notice may be served by delivering a copy to such agent or section master, 
or by registered or certified mail addressed to either of such persons. 

(c) If the railroad corporation shall fail to put such crossing in a safe condi- 
tion for the passage of persons and property within thirty (30) days from and 
after the service of the notice, it shall be guilty of a misdemeanor and shall be 
punished in the discretion of the court. Each calendar month which shall elapse 
after the giving of the notice and before the placing of such crossing in repair shall 
be a separate offense. 

(d) This section shall in nowise be construed to abrogate, repeal or otherwise 
affect any existing law now applicable to railroad corporations with respect to 
highway and street crossings; but the duty imposed and the remedy given by this 
section shall be in addition to other duties and remedies now prescribed by law. 
(ivewec. Ol, s.30°,1874-5, c. 83: Codeusa 1710 = Reve wemec 0006 LOL See 250): 
ss. 1,2; C. S., ss. 3449, 3450; 1963, c. 1165, s. 1.) 

Cross References.—As to the power of 
Utilities Commission to regulate crossings, 
see § 62-237. As to duty of railroad to 
maintain bridges, see § 136-75. As to duty 
of railroad to provide drawbridge, see § 
136-78. As to venue in action against rail- 
road, see § 1-81. 

Duty to Maintain Safe and Convenient 
Crossing.—While rail.oad corporations are 
given the right and power to construct 
their roads across streets, highways, etc., 
they must maintain a safe and convenient 

crossing there, making it, as far as they 
can, as safe and convenient to the public as 

it would have been had the railroad not 
been built. Raper v. Wilmington, etc. R. 
Co-micoeme c. 563, 86.8. HE. 115 (1960). 
Duty Not Restricted to Public Highway. 

—This section does not restrict the rail- 
road’s duty to crossings of “public high- 
ways,” but uses the broader and generic 

term “highways,” which might include any 
road used by the public as a mill and 
church road and in going to town. Go- 
forth v. Southern R. Co., 144 N. C. 569, 57 
S. E. 209 (1907). 
Same—Applies to Private Crossings.— 

An “established road or way” which a rail- 
road company may not obstruct in cross- 
ing it with its tracks extends to those 
whose use is of a private nature, and not 
necessarily those dedicated to a public use, 
and in such instances, where the rights of a 

railroad and the rights of the public to 

the use of their roads or ways conflict, the 

former must give place to the latter. Tate 
v. Seaboard Air Line R. Co., 168 N. C. 
523, 84 S. E. 808 (1915). 
Duty When Railroad Changes Grade of 

Street. — Where a railroad accepts the 
benefits of statutory authorization and 
changes the grade of a street or highway 
it must assume and comply with the bur- 
den imposed and restore the street to a 
useful condition. If, to meet the burden 

so imposed, it becomes necessary to go 

beyond the railroad right of way and 
change the grade of a street, thereby im- 
pairing access of an abutting property 
Owner, compensation must be paid for 

the diminution in value resulting from the 
denial of access. Thompson v. Seaboard 
Air’ Line” RCo; 248 N.C. 577, 104.5, EF. 
(2d) 181 (1958). 

“Negligent Construction” Defined.—By 
“negligent construction” is meant such an 
improper construction of the crossing, 
whether arising from negligence, indiffer- 
ence, or motives of economy, as unneces- 
sarily increases the danger of using the 
public highway. Raper v. Wilmington, 
etc, eRe Conm 126m NMEGe eee, 8G) Se 1D, Tai 
(1900). But the mere fact that a crossing 
is dangerous does not necessarily impute 
negligence to the railroad company. Ed- 
wards yv. Atlantic Coast Line R. Co., 129. 
N.C, 78, 39 (SB. 730 441901), 
Right to Assum- That Crossing Is Safe. 

—One has the right to assume that a 
railroad company has discharged its duty 
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to the public by keeping the crossing in 

safe condition. Tankard v. Roanoke R., 

etc, Co. 117 N. C. 558, 23 SE. 46 

(1895). 
Indictment.—An indictment charging a 

railroad company with obstructing a pub- 

lic road by the use of plank at a cross- 

ing is fatally defective if it does not charge 

the manner of the misuse of the plank. 

State v. Roanoke R. etc., Co., 109 N. G 

860, 13 S. E. 719 (1891). 

It is a fatal variance in an indictment 

for obstructing a highway at a railroad 

crossing, to prove that the defendant per- 

mitted for some time a dangerous hole to 

remain in the crossing. State v. Roanoke 
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R., etc., Co., 109 N. C. 860, 13 S. E. 719 

(1891). 
When Injury Might Have Been Caused 

by Defective Crossing.—It is error for the 

trial court to sustain a motion of nonsuit on 

competent evidence from which the jury 

could have found that if defendant’s cross- 

ing over a neighborhood road had not been 

negligently left in a dangerous condition, 

plaintiff would not have been injured by 
the slipping and falling thereon of the mule 
upon which he was riding. Goforth v. 
Southern R. Co., 144 N. C. 569, 57 S. E. 

209 (1907). 
Applied in Bundy v. Powell, 229 N. C. 

707, 51 S. E. (2d) 307 (1949). 

§ 62-225. Joint construction of railroads having same location. — 

Whenever two railroad companies shall, for a portion of their respective lines, 

embrace the same location of line, they may by agreement provide for the con- 

struction of so much of said line as is common to both of them, by one of the com- 

panies, and for the manner and terms upon which the business thereon shall be 

performed. (1871-2, c. 138, s. 46; Code, s. 1983; Rev., s. 2602; C. S., s. 3473; 

1963, c. 1165, s. 1.) 

§ 62-226. Cattle guards and private crossings; failure to erect and 

maintain misdemeanor. — Every company owning, operating or constructing 

any railroad passing through and over the enclosed land of any person shall, at its 

own expense, construct and constantly maintain, in good and safe condition, good 

and sufficient cattle guards at the points of entrance upon and exit from such en- 

closed land and shall also make and keep in constant repair crossings to any pri- 

vate road thereupon. Every railroad corporation which shall fail to erect and con- 

stantly maintain the cattle guards and crossings provided for by this section shall 

be liable to an action for damages to any party aggrieved, and shall be guilty of 

a misdemeanor and fined in the discretion of the court. Any cattle guard approved 

by the Commission shall be deemed a good and sufficient guard under this section. 

(1883, c. 394, ss, 1, 2, 3; Code, s. 1975; Rev., ss. 2601, 37 5a 191, Cr c/a. 

S., s. 3454; 1933, c. 134, s. 8; 1941, c. 97, s. 5; 1963, c. 1165, s. 1.) 
Applies to Town Lot.—The statute re- 

quiring railroads to construc: cattle guards 

at the point of entrance upon and exit from 

enclosed lands, applies to a town lot as well 

as in the county. Shepard v. Suffolk & C. 
R. Co., 140 N. Cy 391, 53 S. EH, 137 (1906). 
Adoption of Stock Law.—'The adoption 

of the stock law did not abrogate this sec- 

tion in a locality. Shepard v. Suffolk & C. 
R. Co., 140 N. C. 391, 53 S. E. 137 (1906). 

Joinder of Actions. — Where plaintiff’s 
complaint contained two causes of action, 

one to recover damages alleged to have 

been caused by defendant’s ponding wa- 
ter back on plaintiff’s land; the other to 
recover damages for a breach of duty on 
the part of defendant in not putting up 
sufficient cattle guards as required by this 
section, this was an improper joinder of 
causes of action, the first being for injury 
to property, a tort, while the second arose 
“upon contract” for the breach of an im- 
plied contract to perform a statutory duty. 
Hodges v. Wilmington, etc., R. Co., 105 
N, (C.(720, 10 S10 E. 917,.(1890). 

§ 62-227. Change of route of railroad.—The directors of any railroad 
corporation may by a vote of two thirds of their whole number at any time alter 
or change the route, or any part of the route, of their road, if it shall appear to 
them that the tine can be improved thereby, and they shall have the same right 
and power to acquire title to any lands required for the purpose of the company 
in such altered or changed route, as if the road had been located there in the 
first instance; but no such alteration shall be made in any city or town after the 
road shall have been constructed, unless the same is sanctioned by a vote of two 
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thirds of the corporate authorities of such city or town. In case of any alteration 
made in the route of any railroad after the company has commenced grading, 
compensation shall be made to all persons for injury so done to any lands that 
may have been donated to the company. When any route or line is abandoned 
in the exercise of the power herein granted, full compensation shall be made by 
the company for all money, labor, bonds or material contributed to the construc- 
tion of the roadbed or its superstructure by those so interested by their contri- 
butions in the abandoned route or line. All the provisions of this chapter relative 
to the first location and to acquiring title to land shall apply to every such new 
or altered portion of the route. (1871-2, c. 138, s. 25; Code, s. 1953; 1889, c. 
391 71895. 0.390, 5, 35 REV, 8120/05 Ginn,, 50490) 1900, Coll Odesal el 

Authority Necessary to Change Route. 
—While a railroad company has no power 
to change its route without legislative au- 
thority, it is not necessary that this power 

should be given in the charter or a direct 
amendment thereto, but it may be given 
by charter or vy special enactment or by 
the general railroad laws of the State. 
Dewey v. Atlantic Coast Line R. Co., 142 

N. C. 392, 55 S. E. 292 (1906). 
Original Rights May Be Retained.— 

Variations in a route over which a rail- 
road may run do not affect the identity 
of a corporate body that builds it, where 

subsequent acts are amendatory of the 
original charter and give permission for 
a deflection from the line first projected; 

and the right to exemption of property 
from tax granted in the original charter is 
retained unimpaired. Cheraw, etc, R. 

Gomnvae commissioners. 88 N. .C. 3519 

(1883). 

When Commission Orders Change.— 

This section, requiring that a contemplated 
change in the route of a railroad in a city 
can only be made when sanctioned by a 
two-thirds vote of the aldermen, only ap- 
plies where the railroad of its own voli- 
tion, and for its own convenience, con- 

templates a change of route, and not to 

a case where the Corporation Commis- 
sion (now Utilities Commission), acting 

under express legislative authority and 
direction, requires the railroad to make 
the change for the convenience of the 
general public. Dewey v. Atlantic Coast 
Line R. Co., 142 N. C. 392, 55 S. E. 292 
(1906). 
Right to Change Grade.—A railroad 

company has a right to change the grade 

of its roadbed or to remove it to any 
point on its right of way. Brinkley v. 
SOuthertty bo, GOs nl aoue Nie O54 84 ee 

791 (1904). 

§ 62-228. Obtaining temporary track across railroad.—Whenever any 

railroad line, track and right of way shall lie between any body of merchantable 

timber, quarry or other kind or class of heavy property requiring machinery for 

transportation and any body of navigable water over which such property could 

be floated or shipped, and the owner of such timber or property shall desire to 

transport such property to water for purposes of floating or shipping, such prop- 

erty owner shall have the right to file petition before the Commission for a right 

to cross such railroad with any other railroad track or tramway. The procedure 

for the hearing of the petition shall be the same as other proceedings of the Com- 

mission. ‘I'he Commission shall hear the facts and if it be found reasonably nec- 

essary that the railroad track and right of way shall be crossed by a temporary 

railroad track, the Commission shall so order and prescribe the payment of the 

expense and the cost. (1931, c. 448 1933, .'¢.1134)"S.. Sin 1941)0. 97291963, oc 

HGS ye 11h) 

§ 62-229. Shelter at division points required; failure to provide a 

misdemeanor.—(a) It shall be the duty of every person that may now or here- 

after own, control, or operate any line of railroad in this State, to erect and main- 

tain at every division point where cars are regularly taken out of trains for re- 

pairs or construction work, or where other railroad equipment is regularly made, 

repaired, or constructed, a building or shed with a suitable and sufficient roof over 

the repair and construction track or tracks so as to provide that all men or em- 

ployees permanently employed in the construction and repair of cars, trucks, or 

other railroad equipment of whatever description shall be under shelter and pro- 

tected during snows, rains, sleets, hot sunshine, and other inclement weather : 
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Provided, the Commission shall have the power to direct the points at which sheds 

shall be erected, and the character of the sheds: Provided further, that such order 

shall only be made after a hearing of which public notice shall have been given. 

(b) Any person failing to comply with the requirements of this section shall 

be guilty of a misdemeanor, and for each offense shall be fined not less than one 

hundred dollars ($100.00) nor more than five hundred dollars ($500.00). Each 

day of such failure shall constitute a separate offense. (1913, cc. 65, 117; C. 5. 
s. 6557: 1933, c. 134; 1941, c. 97; 1963, c. 1165, s. 1.) 

§ 62-230. Maximum working hours and continuous service of em- 
ployees; penalty; Commission to enforce.—(a) It shall be unlawful for any 
railroad company, its officers or agents, subject to this article, to require or per- 
mit any employee, subject to this article, to be or remain on duty for a longer 
period than sixteen consecutive hours, and whenever any such employee of such 
railroad company shall have been continuously on duty for sixteen hours he shall 
be relieved and not required or permitted again to go on duty until he has had 
at least ten consecutive hours off duty; and no such employee who has been on 
duty sixteen hours in the aggregate in any twenty-four-hour period shall be re- 
quired or permitted to continue or again go on duty without having had at least 
eight consecutive hours off duty: Provided, that no operator, train dispatcher, or 
other employee who by the use of the telegraph or telephone dispatches, reports, 
transmits, receives, or delivers orders pertaining to or affecting train movements 
shall be required or permitted to be or remain on duty for a period longer than nine 
hours in any twenty-four-hour period in all towers, offices, places, and stations 
continuously operated night and day, nor for a longer period than thirteen hours 
in all towers, offices, places and stations operated only during the daytime, except 
in case of emergency, when the employees named in this proviso may be per- 
mitted to be and remain on duty for four additional hours in a twenty-four-hour 
period or not exceeding three (3) days in any week: Provided further, the Com- 
mission may, after a full hearing in a particular case and for good cause shown, 
extend the period within which a common carrier shall comply with the provi- 
sions of this proviso as to such case. 

(b) Any such railroad company, or any officer or agent thereof, requiring or 
permitting any employee to go, be or remain on duty in violation of this section 
shall be liable to a penalty of not to exceed five hundred dollars ($500.00) for 
each and every violation, to be recovered in suit or suits to be brought in the 
name of the State of North Carolina on relation of the Commission in the Su- 
perior Court of Wake County or of the county in which the violation of this ar- 
ticle occurred; and it shall be the duty of the said Commission to bring such suits 
upon satisfactory information lodged with it; but no such suit shall be brought 
after the expiration of one (1) year from date of such violation; and it shall be 
the duty of said Commission to lodge with the proper solicitors information of 
any such violations as may come to its knowledge. In all prosecutions under this 
article the common carrier shall be deemed to have had knowledge of all acts of 
all its officers and agents: Provided, that the provisions of this article shall not 
apply to any case of casualty or unavoidable accident or the act of God; nor where 
the delay was the result of a cause not known to the carrier or its officer or agent 
in charge of such employee at the time the said employee left a terminal, and 
which could not have been foreseen: Provided further, that the provisions of this 
article shall not apply to the crews of wrecking or relief trains. 

(c) It shall be the duty of the Commission to execute and enforce the provi- 
sions of this article, and all powers granted to the Commission are extended to it 
in the execution thereof. (1911, c. 112, ss. 2,'3, 4: C. S., ss! 6565, 6566, 6567; 
1933, c. 134; 1941, c. 97; 1963, c. 1165, s. 1.) 

§ 62-231. Union depots required under certain conditions. — The 
Commission is empowered and directed to require, when practicable, and when 
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the necessities of the case, in its judgment, require, any two or more railroads 
which now or hereafter may enter any city or town to have one common or union 
passenger depot for the security, accommodation and convenience of the traveling 
public, and to unite in the joint undertaking and expense of erecting, constructing 
and maintaining such union passenger depot, commensurate with the business and 
revenue of such railroad companies or corporations, on ‘such terms, regulations, 
provisions and conditions as the Commission shall prescribe. The railroads so 
ordered to construct a union depot shall have power to condemn land for such 
purpose, as in case of locating and constructing a line of railroad: Provided, that 
nothing in this section shall be construed to authorize the Commission to require 
the construction of such union depot should the railroad companies at the time 
of application for said order have separate depots, which, in the opinion of the 
Commission, are adequate and convenient and offer suitable accommodations for 
the traveling public. (1903, c. 126; Rev., s. 1097; C. S., s. 1042; 1933, c. 134, 
Sno? 1O4T COP 19057 e781 105) Sel.) 

Cross Reference.—As to power of rail- 
roads to condemn land for union station, 
see § 40-4. 

Liberal Construction.—The statute in its 
principal purpose may be considered as 
remedial in its nature, and as to that fea- 

ture will receive a liberal construction. 
Dewey v. Atlantic Coast Line R. Co., 142 
N. C. 392, 55 S. E. 292 (1906). 

Section Valid Exercise of Legislative 
Power.—The power of the legislature to 
enact a statute of this character has been 
established by numerous and _ well-con- 
sidered decisions, and is no longer open to 

question. Corporation Comm. v. Atlantic 
Goaces Line R:Co:7/ 139 N.C. 126; 51" S: 
E. 793 (1905); Corporation Comm. v. Rail- 
road, 140 N. C. 239, 52 S. E. 941 (1905); 
Dewey v. Atlantic Coast Line R. Co., 142 
N. C. 392, 55 S. E. 292 (1906). 
Powers Given by Necessary Implication. 

—The statute authorizing the Commission 
to order union stations to be built and 
maintained carries with it the power to do 
what is reasonably necessary to execute 

such order, including the use of the streets 
of a town for legitimate railroad purposes, 
the laying of tracks, etc., necessary to that 
end. Griffin v. Southern R. Co., 150 N. C. 
312, 64 S. E. 16 (1909). 
When Union Staticns May Be Required. 

—Under this -ection the Commission is 
empowered to direct the establishment of 
union stations under certain conditions. 
When these conditions are found to exist, 
then the two railroads may be compelled 
to unite in the erecting, constructing, and 
maintaining such union passenger depot 
commensurate with the business and 
revenues of such railroad companies on 

such terms, regulations, provisions and 
conditions as the Commission shall pre- 
scribe. State v. Seaboard Air Line, etc., R. 
Co., 161 N.C) 270, 76 S. E. 554 (1912). 

The remedy was intended to apply to all 
the towns and cities in the State where, 

in the legal discretion of the Commission, 
the move is practicable, the convenience of 

the traveling public requires it, and the 
existing facilities, in the judgment of the 
Commission, are inadequate. Dewey v. 
Atlantic Coast Line R. Co., 142 N. C. 392, 
55 S. E. 292 (1906). 
Same—Must Be Practicable-—— Whenever 

the Commission requires and orders a 
union station to be built, the only restric- 
tion in the statute is when “practicable.” 
The other matters as to the security, ac- 
commodation, and convenience of the 

public are simply reasons addressed to the 
judgment of the Commission. When there 
is an appeal from its order, the sole query 
for a jury, under the statute, is whether 
the execution of the order is “practicable.” 
The finding of the Commission that it is 
practicable is prima facie correct; and the 
burden is upon the defendant to show evi- 
dence to the contrary. State v. Seaboard 

Ait Line, etc, Rk. Co, 161 NaC. 270; 76) o. 
B. 554 (1912). 
New Union Station—The commission 

has the power to require railroad companies 

subject to its jurisdiction, which have con- 
structed or maintained a union passenger 
station in a city or town of the State, to 
construct or equip a new union passenger 

station in such city or town upon its find- 

ing that the present station is inadequate. 
State v. Southern Ry. Co., 196 N. C. 190, 
145 S. E. 19 (1928). 

Jurisdiction Original — Exercised upon 

Own Motion or Petition of Interested Par- 
ties.—The jurisdiction of the Commission 
with respect to the construction of passen- 
ger stations is original, and may be exer- 
cised either upon its own motion or upon 
petition of interested parties. State v. 
Southern Ry. Co., 196 N. C. 190, 145 S. E. 
19 (1928). 

Parties.—The Commission is not without 
jurisdiction of a proceeding with respect to 
the erection, construction, and maintenance 
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of a new union passenger station in city or 

town, because one or more railroad com- 

panies entering such city or town are not 

made parties in the proceeding. The pres- 

ence of two or more railroad companies as 

parties is sufficient. Corporation Commis- 

sion v. Southern Ry. Co., 196 N. C. 190, 145 

Ss. . 19° (1928). 

Same—Lessor—Appeal. — Where three 

railroad companies use a union station in a 

city in connection with the operation of 

their railroads, two as owners, and the 

other as lessee of a fourth road, it is not 

jurisdictional before the Commission or the 

superior court on appeal that the lessor 

railroad be a party to the proceedings be- 

fore the Commission to compel the rail- 

roads to build and maintain an adequate 

station, but it is not error for the trial judge 

to order that the lessor road be made a 

party and the cause proceeded with therein. 

State v. Southern Ry. Co., 196 N. C. 190, 

145 S. E. 19 (1928). 
Interstate and Intrastate Carriers.—The 

order of the Commission for the joint erec- 
tion by an intrastate carrier and an inter- 
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state carrier of a union station at a junc- 

tion cannot be regarded as objectionable so 

far as it relates to the intrastate carrier, as 

a burden on interstate commerce, when it 

appears that the Commission was passing 

upon the petition of only a few cities or 

towns in the State separately and not as a 

part of a State-wide scheme, and the ex- 

penditures required were in amount too 

small to affect such commerce. State v. 

Southern R. Co., 185 N. C. 435, 117 S. E. 

563 (1923). 

Same—Federal Transportation Act Pro- 
spective—The Federal Transportation Act 
was held prospective in its enforcement, 
and did not relate back to a final order of 
the Commission, not appealed from, for 
the erection of a urion station where the 
lines of an intrastate and interstate carrier 
crossed each other, the execution of which 

had been stayed by the Commission until 

after the passage of the federal statute 
solely for the advantage of the carriers at 
their request. State v. Southern R. Co., 185 
N: CG. 498,°117°S. £7563: 1923), 

§ 62-232. Construction of sidetracks. — The Commission is empowered 

and directed to require the construction of sidetracks by any railroad company to 

industries already established or to be established : Provided, it is shown that the 

proportion of such revenue accruing to such sidetrack is sufficient within five Ly) 

years to pay the expenses of its construction. This shall not be construed to give 

the Commission authority to require railroad companies to construct sidetracks more 

than five hundred feet in length. (1899, c. 164, s. 2, subsec. 15; Rev., s. 1097; 

C. S., s. 1044; 1933, c. 134, s. 8; 1941, ¢. 97; 1963, c. 1165, s. 1.) 
Cross Reference.—As to condemnation 

of land for industrial siding, see § 40-5. 
Purpose of Section—The General As- 

sembly, while not prohibiting the carrier 
from continuing to establish sidings at its 
pleasure, deemed it wise to take the power 
of refusing to grant or continue such sid- 
ings out of the arbitrary will of the com- 
mon carrier by authorizing the Commission 
to require the establishment of such _ sid- 
ings in proper cases. Corporation Comm. 
v. Seaboard Air Line Railroad, 140 N. C. 
239, 52 S. E. 941 (1905). 

Not Interference with Interstate Com- 
merce.—The establishment of an industrial 
siding under the authority of the Commis- 
sion is not an interference with interstate 
commerce. State v. Southern R. Co., 153 

N. C. 559, 69 S. E. 621 (1910); Missouri 
Paces Comivastate: 216m Ueoumeo 2c OmS 

Ct. 330, 54 L. Ed. 472 (1910). 
Restriction upon Power.—The Commis- 

sion can require a railroad company to 
build a sidetrack to an industrial plant only 
upon the company’s right of way or when 
the right of way is tendered. State v. 

Southern R. Co., 153 N. C. 559, 69 S. E. 

621 (1910). 
Restriction as to Revenue.—The power 

conferred upon the Commissio: to order 
a railroad company to build a sidetrack, is 
with the restriction that the revenue from 
such sidetrack shall be “sufficient within 
five years to pay the expenses of construc- 
tion;” and the lower court having denied 
the authority of the Commission in this ac- 
tion, the presumption is in favor of its 
judgment, and it will be affirmed in the 
absence of evidence tending to show that 
the revenue will be sufficient according to 
the terms of the statute. State v. Southern 
R. Co., 153 N. C. 559, 69 S. E. 621 (1910). 

Restriction as to Length.—The section 
confers upon the Commission the power 
to establish sidings under certain condi- 
tions, and restricts the exercise of such a 
right to 500 feet in length. Hales v. At- 
lantic Coast Line R. Co., 172 N. C. 104, 90 
SS, Head Lat haG.. 

Rights of Intervening Owners.—A rail- 
road company, of its own initiative or by 
virtue of a contract with private persons, 
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‘can acquire no right to construct and use 
‘sidetracks to private industries off their 
right of way and over the lands of inter- 
-vening owners against the will of such 
‘owners. When they have once permanently 
located their line, they are, as a rule, re- 

stricted to that and the right of way inci- 
dent to it. Hales v. Atlantic Coast Line R. 
So. 272 N. C..104,90 SoH. 111916). 

Nonresident Railroad without Power of 
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not confer the power of eminent domain, 
and when the legislature has not conferred 
such power upon a nonresident railroad 
company respecting the construction of a 
sidetrack over the lands of others, an or- 
der of the Commission for the railroad to 
build such a track 1s void. Butler v. Penn 
Tobacco Co., 152 N. C. 416, 68 S. E. 12 
(1910); State v. Southern R. Co., 153 N. C. 

559, 69 S. E. 621 (1910). 

Eminent Domain.—The Commission can- 

§ 62-233. Operation according to public schedule; certain trains and 

connections may be required.—(a) Every railroad corporation shall start 

and run its cars for the transportation of passengers and property at regular times 

to be fixed by public notice, and shall furnish sufficient accommodation for the 

transportation of all such passengers and property as shall, within a reasonable 

time previous thereto, be offered for transportation at the place of starting and 

the junction of other railroads and at usual stopping places established for re- 

ceiving and discharging way passengers and freights for that train, and shall 

take, transport and discharge such passengers and property at, from and to 

such places, on the due payment of the freight or fare legally authorized there- 

for, and shall be liable to the party aggrieved, in an action for damages, for 

any neglect or refusal in the premises. 

(b) The Commission is empowered and directed to require, when practicable 

and when the necessities of the traveling public, in the judgment of the Com- 

mission, demand, that any railroad in this State shall install and operate one or 

more passenger or freight trains over its road, and also require any two or more 

railroads having intersecting points to make close connection at such points: Pro- 

vided, that no order under this section shall be made unless the business of the 

railroad justifies it. (1871-2, c. 138, s. 35; Code, s. 1963; Rev., s. 2611; 1907, c. 

469, s. 3: C. S., ss. 1045, 3475; 1933, c. 134, s. 8; 19417", 97 *-19637c. 1165,'s. I.) 

I. Subsection ‘a). 
Il. Subsection (b). 

Cross References. 

As to powers of Utilities Commission to 

prevent discrimination in transportation 

facilities, see § 62-140. As to rate regula- 

tion, see § 62-130 et seq. As to ejection of 

passenger refusing to pay fare or violating 

rules, see § 60-151. 

I. SUBSECTION (a). 

Reaffrmance of Common-Law Rule. — 

The requirement to furnish accommoda- 

tions within a reasonable time is but a re- 

affrmance of the common law, leaving the 

courts to say what time is reasonable. 

Alsop v. Southern Exp. Co., 104 N. C. 278, 

10 S. E. 297 (1889). 
Duty to Provide Transportation. — It is 

the duty of a common carrier to provide 

sufficient means of transportation for all 

freight and passengers which its business 

naturally brings to it, and an unusual oc- 

casion by which a greater demand upon it 

is temporarily made will not relieve it of 

the obligation if, vv the use of reasonable 

foresight, it could have been provided for. 

Purcell v. Richmond, etc., R. Co., 108 N. 
C. 414, 12 S. E. 954 (1891). 

Trains Need Not Stop at All Stations.— 
It is a reasonable regulation of a railroad 
that certain trains shall not stop at all 
stations, provided there are enough to 

serve the purposes of local travel. Hutch- 
inson v. Railroad, 140 N. C. 123, 52 S. E. 

263 (1905). 

Schedule Is Offer.—The printed schedule 
of trains is an offer, which is accepted by a 

person when he asks for a ticket, and he 
has the right to be transported by the first 

train stopping at his destination. Coleman 
y. Southern R. Co., 138 N. C. 351, 50 S. E. 
690 (1905). 

When Contract ot Carriage Begins.— 
The contract of carriage by a common 

carrier begins when a passenger comes up 
on the carrier’s premises or conveyance 
with the purpose of buying a ticket within 
a reasonable time or after having pur- 
chased a ticket; and the relation, once con- 
stituted, continues until the journey con- 
tracted for is concluded and the passenger 
has left or has had reasonable time to 
leave such premises. Hansley v. Jamesville, 
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etc., R. Co., 115 N. C. 602, 20 S. E. 528 
(1894). 

Carrier May Demand Prepayment of 

Freight—A common carrier has a right 

to demand the prepayment of charges for 

transportation before receiving freight for 

shipment to one individual, although it 

may have an established custom to accept 

shipments to its other patrons without 

such prepayment. Allen v. Cape Fear, etc., 

R. Co., 100 N. C. 397, S. E. 105 (1888). 
A common carrier may demand prepay- 

ment of freight charges before shipment to 

any station, and from one shipper, though 

this is not requir:d of others. It should ap- 

pear, however, that a plaintiff had notice 

of such regulation. Randall vy. Richmond, 

etc. "RCo,,"108) N.C. F618, 13.5. 5a eae 

(1891). 
Failure to Take Passenger Aboard. — 

Where plaintiff purchased a ticket from 
defendant’s agent at a regular station be- 
fore the time advertised for the arrival and 
departure of its train at that place, and 
was in readiness to get aboard, but the 

train ran by, making no effort to stop, al- 
though it had room in its cars for plaintiff, 

plaintiff was entitled to punitive damages, 
in the absence of sufficient excuse shown 
by defendant. Purcell v. Richmond, etc., R. 
Co,,:408 N, G.i414, 112.5. 954 01890 ie 

Carrier under No Duty to Delay Trains. 
—A common carrier of passengers is un- 
der no obligation to delay the departure of 
its trains, or to look after the safety of per- 
sons who attempt to enter them, when 

they have been stopped long enough to al- 
low passengers to embark and disembark; 

but it may be liable for injuries incurred 
by one who, by the invitation or command 
of persons in charge of the trains, attempts 
to get on or off while the cars are in mo- 
tion. Browne v. Raleigh, etc., R. Co., 108 
N.C, 84,228. 1. 2958.(1891), 

Duty to Stop Train at Passenger’s Sta- 
tion. — A passenger on a railway train is 
entitled, as a matter of right, to have the 
train stop at a station to which he has 
purchased his ticket; and where his des- 
tination is a flag station at which the train 
fails to stop owing to the neglect of the 
conductor in failing to take up the pas- 
senger’s ticket in time, the railroad com- 
pany is answerable for the consequent 
damages. Elliott v. Norfolk Southern R. 
Co., 166 N. C. 481, 82 S. E. 853 (1914). 

Allowing Passenger to Board ‘Train 
Which Does Not Stop at His Destination. 
—It is the duty of the railroad to have an 
agent at the gate to examine the tickets 

and allow no one to get upon a train which 

does not stop at his destination. Not hav- 

Crnerar STATUTES OF NorTH CAROLINA § 62-233 

ing done this, but having received the 

plaintiff into the train, without objection, 

with a ticket calling for a regular station 

as her destination, and nothing on its face 

to show it was not good on that train, 
and she not knowing that that train did 
not stop there, it was the duty of the de- 

fendant to stop the train at that point for 
her. Hutchinson v. Railroad, 140 N. C. 123, 

52 S. E. 263 (1905). 

Stepping Off Moving Train at Con- 
ductor’s Suggestion. — Where a train on 
which plaintiff was a passenger did not 
stop at the station to which he had paid 
his fare, and the conductor agreed that he 
would slow up the train at a safe place 
for plaintiff to alight, and the plaintiff 
consented to jump off and went upon the 
platform as the train slowed up, but see- 

ing a “go ahead” signal from the rear, did 
not step for that reason; and then, feeling 
the increased motion of the train, he 
stepped off believing he was at a safe place 
and relying upon the conductor’s promise 
to put him off at a safe place, and was in- 
jured, the evidence of the defendant’s 
negligence was sufficient to be submitted 
to the jury. Cable v. Southern R. Co., 122 
N. C. 892, 29 S. E. 377 (1898). 

Failure to Stop at Flag Station.—Where 
plaintiff went to a flag station on a rail- 
road a reasonable time before the arrival 
of a train on which he intended to take 
passage and, by reason of absence of the 
agent and the failure of the engineer to see 
his signal, the train did not stop for him, 
the railroad is liable for the actual damages 
sustained by the plaintiff. Thomas v. 

Southern R. Co., 122.N..C. 1005, 30.5. E. 
343 (1898). 
Same — When Punitive Damages Al- 

lowed. — It is only when the railway en- 
gineer actually sees the signal of an in- 

tended passenger at a flag station and 
willfully passes him by that punitive dam- 
ages will be allowed in an action for dam- 
ages, and the burden of showing the reck- 

less disregard of piaintiff’s rights is upon 
the latter. Thomas v. Southern R. Co., 122 
N C. 1005, 30 S. E. 348 (1898). 
Damages Where Passenger Carried by 

Station—When a passenger is carried by 
his station, he is entitled to damages, and 

this, though there is no bodily harm, or ac- 
tual damages. If it is done recklessly or 
willfully he is entitled to punitive damages. 
Hutchinson v. Railroad, 140 N. C. 123, 52 
S. E. 263 (1905), overruling Smith v. Wil- 
mington, etc., R. Co., 130 N. C. 304, 41 S. 
EB. 481 (1902). 
A railroad company is liable for nominal 

d:mages for its negligence in failing to stop 
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its train and conveying a passenger beyond 
the destination to which he had paid his 
fare, it being a regular station on the line. 
Cable v. Southern R. Co., 122 N. C. 892, 29 
S. H.-377 (1898). 

Ejected Passenger Has Right of Ac- 
tion.—A passenger, ejected from a train 
for failure to pay again fare which he had 
paid once upon purchasing a ticket, has a 
right of action. Sawyer v. Norfolk, etc., R. 

6.1 71N. C$ 1386) $.)15.7166' (1915): 
Same—Passenger Need Not Pay Addi- 

tional Fare to Prevent Ejection.—Where 
a passenger is about to be wrongfully 
ejected from a train, having paid his fare 

thereon, but being unable to produce his 

ticket, it is not incumbent on him, by pay- 
ing money which the conductor has no 
right to exact, to avoid ejection from the 
train, as he is not required to buy again his 
right to remain on the train to his destina- 
tion. Sawyer v. Norfolk, etc., R. Co., 171 
N. C. 13, 86 S. E. 166 (1915). 

Where Conductor Fails to Return 
Ticket—Where plaintiff purchased through 
transportation to a destination to reach 

which it was necessary to change, and the 

conductor on the first train neglected to re- 

turn plaintiff’s ticket, and, when the con- 

ductor of the second train asked for his 

fare, plaintiff, having no money, vainly at- 

tempted to borrow from men who had been 

on the first train with him, it was negli- 

gence on the conductor’s part not to have 

satisfied himself by inquiring of such men 

whether plaintiff had been on the train 

with them prior to reaching the changing 

point, before ejecting plaintiff. Sawyer v. 

Norfolk, etc. R. Co. 171 N. C. 13, 86 S. 

E. 166 (1915). 
Passenger on Baggage Car. — A person 

who gets on a blind baggage car, having a 

ticket, but not having told the conductor 

that he had it, and the conductor not hay- 

ing seen it, is not entitled to recover as a 

passenger for injuries received by being 

pulled off the train by the conductor. Mc- 

Graw v. Southern R. Co., 135 N. C. 264, 

47 S. E. 758 (1904). 

Injury Caused by Misdirection of Agent. 

—The plaintiff, who missed his train by 

misdirection of the defendant’s agent and 

his refusal to sell him a ticket, could re- 

cover for any injury proximately caused by 

being put out of the station into the cold 

weather while waiting for the next train. 

Coleman v. Southern R. Co., 138 N. C. 351, 

50 S. E. 690 (1905). 
Action May Be Brought in Tort or Con- 

tract—A person who has sustained in- 

juries by reason of the failure of a railroad 

company to provide proper means of trans- 
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portation or operate its trains as required 
by this section may bring an action on 
contract, or in tort, independent of the 
statute. Purcell v. Richmond, etc., R. Co., 
108 N. C. 414, 12 S. E. 954 (1891). 
Same—Damages. — If the tort is the re- 

sult of simple negligence, damages will be 
restricted to such as are compensatory; 

but if it was willful, or committed with 
such circumstances as show gross negli- 

gence, punitive damages may be given. 

Purcell v. Richmond, etc., R. Co., 108 N. 

C. 414, 12 S. E. 954 (1891). 
Where a railroad company, negligently 

and by reason of defective and inadequate 
equipment, failed to carry a passenger to 

whom it had sold an excursion ticket back 
to its starting point, but no personal injury 
or indignity was inflicted upon him, the 
passenger’s right cf action is ex contractu 
and not in tort, and hence exemplary or 
punitive damages cannot be recovered. 
Purcell vy. Richmond, etc., R. Co., 108 N. 
C. 414, 12 S. E. 954 (1891), which was 
overruled in Hansley v. Jamesville, etc., 
R. Co., 115 N. C. 602, 20 S. E. 528 (1894), 

is reinstated, but the ground of the judg- 
ment is changed. Hansley v. Jamesville, 
etc., R. Co.,117 N. C565, 23 S. E. 443, 53 
Am. St. Rep. 600, 32 L. R. A. 551 (1895). 

If a train arrives after its schedule time, 
or misses connection, or delays a passen- 
ger at his destination after the schedule 
time, unless the delay is caused by no fault 

of the carrier, the passenger has a right to 
recover compensation for the loss of time 

and actual expenses. Coleman v. Southern 
R. Co., 138 N. C. 351. 50 S. E. 690 (1905). 

Basis of Exemplary Damages. — The 
true ground for allowing exemplary dam- 
ages in an action against a railroad com- 
pany for damages ow account of its negli- 
gence is personal injury, or (in the absence 
of personal injury) insult, indignity, con- 
tempt, etc., to which the law imputes bad 
motive towards the plaintiff. Hansley v. 
Jamesvilles ete, KR. Co.nil? N. Ga s65, 23 
S. E. 443, 53 Am. St. Rep. 600, 32 L. R. 
A. 551 (1895). 

II. SUBSECTION (b). 

Connection Contemplated One of Trains 
as Well as Tracks.—The connection re- 
quired by subsection (b) of this section is 
one of trains as well as of tracks. The pub- 
lic cannot travel upon a track alone, nor 
upon a train without a track. Both are 
required to furnish facilities for traveling 
at all, and close connection of both to se- 
cure the convenience of the traveling public. 
North Carolina Corp. Comm. vy. Atlantic 
Coast: LinétR. Cos 18%) No. Cr iss4o7S: BE. 
191 (1904). 

203 



§ 62-234 

Running Additional Trains.—It is within 

the power of the Commission to compel a 

railroad company to make reasonable con- 

nections with other roads so as to promote 

the convenience of the traveling public, and 

an order requiring the running of an addi- 

tional train for that purpose, if otherwise 

just and reasonable, is not inherently un- 

just and unreasonable because the running 

of such train will impose some pecuniary 
loss on the company. Atlantic Coast Line 
R. Co. v. North Carolina Corp. Comm., 
306 U. S, 1, 27.8. Ct 665.62 1b) Waly CBF: 

(1907). 

Private Persons May Not Maintain Ac- 

tion to Force Continuing Operation.—Per- 
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sons asserting uniiquidated damages past 
and prospective resulting to them as con- 
signees and consignors from the abandon- 
ment of the operation of a railroad may 
not in their individual capacities maintain 

an action to force continuing operation of 
the railroad by the appointment of a per- 
manent operating receiver, since such dam- 

ages, though possibly different in degree, 
are not different 1 kind from those sus- 
tained by the public generally, and since 
the power to require continuous operation 

in the public interest of the State is vested 
exclusively by statute in the Utilities Com- 
mission. Sinclair v. Moore Cent. R. Co., 
228 N. C. 389, 45 S. E. (2d) 555 (1947). 

§ 62-234. Commission may authorize operation of fast mail trains; 

discontinuance of passenger service.—The Commission is hereby empow- 

ered, whenever it shall appear wise and proper to do so, to authorize any rail- 

road company to run one or more fast mail trains over its road, which shall stop 

enly at such stations on the line of the road as may be designated by the com- 

pany: Provided, that in addition to such fast mail train such railroad company 

shall run at least one passenger train in each direction over its road on every 

day except Sunday, which shall stop at every station on the road at which pas- 

sengers may wish to be taken up or put off: Provided further, that nothing in this 

section shall be construed as preventing the running of local passenger trains on 

Sunday. The Commission shall have the power in any case in which the con- 

venience and necessity of the traveling public do not require the running of pas- 
senger trains upon its railroad to authorize such railroad company to cease the 
operation of passenger trains as long as the convenience and necessity of the 
traveling public shall not require such operation. (1893, c. 97; Rev., s. 2614; C. S., 
s. 3481 ; 1933, c. 134, s. 8; c. 528; 1941, ¢. 97, s. 5; 1963, c. 1165, s. 1.) 

Editor’s Note.—For note on abandon- established service indicates the General 
ments and partial discontinuances of pas- Assembly intended that the Commission 

senger service by railroads, see 31 N. C. 

Law Rev. 137. 
Power of Commission Discretionary.— 

The power conferred by this section and 

exercise this power in large measure ac- 
cording to its judgment and discretion. 

State v. Southern Ry. Co., 254 N. C. 78, 
118 S. E. (2d) 21 (1961) 

§ 62-118 to authorize « discontinuance of an 

_§ 62-235. Commission to inspect railroads as to equipment and fa- 
cilities, and to require repair.—The Commission is empowered and directed, 
from time to time, to carefully examine into and inspect the condition of each 
railroad, its equipment and facilities, in regard to the safety and convenience of 
the public and the railroad employees; and if any are found by it to be unsafe, 
it shall at once notify and require the railroad company to put the same in repair. 
Ste c. 469,,8..33:C. S.,.s, 10465 1033ncr1345su8 = 10415 0c.197 090 sae LOD, 
s. 1. 

§ 62-236. To require installation and maintenance of block system 
and safety devices ; automatic signals at railroad intersections.—(a) The 
Commission is empowered and directed to require any railroad company to in- 
stall and put in operation and maintain upon the whole or any part of its road 
a block system of telegraphy or any other reasonable safety device, but no 
railroad company shall be required to install a block system upon any part of its 
road unless at least eight trains each way per day are operated on that part. 

(b) The Commission is empowered and directed to require, when public safety 
demands, where two or more railroads cross each other at a common grade, or 
any railroad crosses any stream or harbor by means of a bridge, to install and 
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maintain such a system of interlocking or automatic signals as will render it safe 

for engines and trains to pass over such crossings or bridge without stopping, 

and to apportion the cost of installation and maintenance between said railroads 

as may be just and proper. (1907, c. 469, s. 1b; 1911, c. 197 5. 85 Zot. eS, 

1913, c. 63, s. 1; C. S., ss. 1047, 1049; 1933, c. 134, s. 8; 1941, c. D7 00, Gs 

1165,:s .1.) 
Lack of “Block System” as Negligence. 

—The lack of a “block system”, when re- 
quired, is held to be negligence per se. 
Gerringer v. North Carolina R. Co., 146 N. 

C. 32, 59 S. E. 152 (1907), citing Stewart v. 

Raleigh, etc., R. Co., 1837 N. C. 687, 50 5. 

E. 312 (1905); Stewart v. Railroad, 141 

N. C. 253, 53 S. E. 877 (1906). 

§ 62-237. To regulate crossings and to abolish grade crossings.— 

The Commission may require the raising or lowering of any tracks or roadway 

at any grade crossing in a road or street not forming a link in or part of the State 

Highway System and designate who shall pay for the same by partitioning the 

cost of said work and the maintenance of such crossing among the railroads and 

municipalities interested in accordance with the formula provided for grade cross- 

ing alterations or eliminations on the State Highway System in G. S. 136-20 (b). 

(1899, c. 164, s. 2, subsec. 13; Rev., s. 1097; 1907, c. 469, s. 1c; 1911, ¢. 197, s. 

1; C. S., ss. 1041, 1048; 1933, c. 134, s. 

Cross References.—As to municipal au- 

thority, see § 160-54 and note. As to inter- 

section with highways, see § 62-223. As to 

obstructing highways and maintaining de- 

fective crossings, see § 62-224. As to cattle 

guards and private crossings, see § 62-226. 

As to the power of the State Highway 

Commission to require the installation of 

signals and other safety devices, see § 136- 

20. 

Editor’s Note.—The General Assembly 

can make the abolition of grade crossings 

by railroads imperative instead of leaving 

it, as now, unexercised in the discretion of 

the Corporation (now Utilities) Commis- 

sion, and can place the cost of doing so 

upon the corporation, whose duty it is to 

remove them. Northern Pac. R. Co. v. 

Minnesota, 208 U. S. 583, 28 S. Ct. 341, 52 

L. Ed. 630 (1908), cited in Atlantic Coast 

Line Railroad v. Goldsboro, 155 N. C. 356, 

71 S. E. 514 (1911). In the meantime, like 

any collision, or a derailment, the act itself 

is prima facie negligence on the part of the 

railroad company. Marcom v. Raleigh, etc., 

Re Conste6 Ny CeP00N35 S, E. 423 (1900). 

This matter has heretofore been called to 

the public attention in Cooper v. Railroad, 

140 N. C. 209, 52 S. E. 932 (1905); Gerrin- 

ger vy. Railroad, 146 N. C. 32, 59 Si ete 

(1907); Wilson v. Railroad, 152 No 3385 

55 S. E. 257 (1910); Atlantic Coast Line 

Railroad v. Goldsboro, 155 N. C. 356, 71 Ss 

E. 514 (1911), affirmed in 232 U. S. 548, 34 

SPC eaee se L,. Ed.(721 (1914); McMillian 

vy. Atlantic, etc., R. Co., 172 N. C. 853, 90 oF 

E. 683 (1916); Borden v. Southern R. Got, 

175 N. C. 179, 95 S. E. 146 (1918); Goff v. 

Atlantic: Coast: Line R. Co., 179 NiaC. 216; 

102 S. EB. 320: (1920). 

8 A1OAT. ics 9735 1903,, Cot LO er Le) 

Section Supplementary to Police Powers. 

—The statute authorizing the Commis- 

sion to require railroads to raise or lower 

their tracks at a crossing is supplementary 

to and not in derogation of the exercise by 

the State, or an incorporated town au- 

thorized by it, of such police powers. At- 

lantic Coast Line Railroad v. Goldsboro, 

155 N. C. 356, 71 S. E. 514 (1911). 

Commission Vested with Full Power.— 

The Corporation (now Utilities) Commis- 

sion is vested with full and complete power 

to compel the raising or lowering of the 

track, to remove all danger to those using 

the public roads. Gerringer v. North Caro- 

lina’ R. Col, 146 N: Ci gO eases Loe 

(1907). 
Authority is conferred by statute upon’ 

the Corporation (now Utilities) Commis- 

sion to abolish grade crossings by a rail- 

road company when by the operation of 

the railroad they become dangerous or in- 

convenient to the public traveling along 

the highways or private ways. Tate v. 

Seaboard Air Line R. Co., 168 N. C. 523, 

84 S. BE. 808 (1915). 

Entire Expense on Railroad.—_In New 

York, etc., R. Co. v. Bristol, 151 U. S. 556, 

14 S. Ct. 437, 38 L. Ed. 269 (1894), it was 
held that the imposition upon a railroad 

company of the entire expense of a change 

of grade at a railroad crossing is not a 

violation of any constitutional right. At- 

lantic Coast Line Railroad v. Goldsboro, 

TERN: C/S56, 70°S2 8 b12- (191: 

In Cleveland v. Augusta, 102 Ga. 233, 29 

S. E. 584, 43 L. R. A. 638 (1897). the court 

held that the railroad company was liable 

for the expense of raising its roadbed to 

conform to the city grade, and said that it 
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must yield to the reasonable burden im- pany must, at its own expense, make such 
posed by the growth and development of alterations in the grade of its crossings as 
the county or the city, and where the pub- will conform to the new grade. Atlantic — 
lic welfare demands a change of grade of Coast Line Railroad vy. Goldsboro, 155 N. — 
the highway or street, the railroad com- C. 356, 71 S. E. 514 (1911). 

§ 62-238. To require extension or contraction of railroad switching 
limits.—(a) The Commission may require, after notice and hearing to affected 
persons, the extension or contraction of the switching limits of any railroad or 
of any terminal or junction served by more than one railroad, in order to prevent 
discrimination or to serve the public convenience and necessity. 

(b) The boundaries of switching limits which have been or may be established 
hereunder shall be boundaries to be observed by the railroad company, carrier or 
carriers whether or not the traffic moving into said boundaries or out of. said 
boundaries is either interstate or intrastate in character. 

(c) The failure or refusal of any railroad company, carrier or carriers to con- 
form to or obey any decision, rule, regulation or order made by the Commission 
under the provisions of this section shall subject said railroad company, carrier 
or carriers refusing or failing to comply herewith to a penalty of five hundred 
dollars ($500.00) ; and each day that such failure or refusal to conform to or obey 
any decision, rule, regulation or order of the Commission shall subject said rail- 
road company, carrier or carriers to a separate and distinct penalty of five hun- 
dred dollars ($500.00), the same to be certified to and prosecuted by the Attorney 
General. (1947, c. 1075, ss. 1-4; 1963, c. 1165, s. 1.) 

§ 62-239. To fix rate of speed through municipalities; procedure.— 
(a) If a railroad company is of the opinion that an ordinance of a municipality 
through which a line of its railroad passes regulating the speed at which trains 
may run while passing through said municipality is unreasonable or oppressive, 
such railroad company may file its petition before the Commission, setting forth 
all the facts, and asking relief against such ordinance, and that the Commission 
prescribe the rate of speed at which trains may run through said municipality. 
Upon the filing of the petition a copy thereof shall be mailed, by registered or 
certified mail, to the mayor or chief officer of the town or municipality, to- 
gether with < notice from the Commission, setting forth that on a day named in 
the notice the petition of the railroad company will be heard, and that the munic- 
ipality named in the petition will be heard at that time in opposition to the prayer 
of the petition. And upon the return day of the notice the Commission shall 
hear the petition, but any hearing granted by the Commission shall be had at 
the municipality where the conditions complained of are alleged to exist, or some 
member of the said Commission shall take evidence, both for the petition and 
against it, at such municipality, and report to the full Commission before any de- 
cision is made by the Commission. 

(b) If the Commission finds that such ordinance is reasonable and just the 
petition shall be dismissed, and the petitioner shall be taxed with the cost. If 
the Commission is of the opinion that the ordinance is unreasonable, it shall 
prescribe the maximum rates of speed for passing through such municipality. 
Thereafter, the railroad company may run its trains through such municipality 
at speeds not greater than those prescribed by the Commission, and the ordi- 
nance adjudged to be unreasonable shall not be enforced against such railroad 
company. 

(c) If the judgment of the Commission is in favor of the petitioner, the Com- 
mission may make such order as to the payment of the costs as shall seem just. 
It may require either party to pay the same or it may divide the same. (1903 ne 
552; Rev., ss. 1101, 1102, 1103; C. S., s. 1058; 1933, c. 134, s. 83 19415 e,.Q7r 
A957 80.1152; 5.551963 c,4165.sela) 
Local Modification.—Cumberland, Rock- Regulation within Police Power of State. 

ingham, Union, Wayne: C. S. § 1058. —In Gladson y. Minnesota, 166 U. S. 427, 
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17 S. Ct. 628, 41 L. Ed. 1064 (1897), the 
court said: “The state which created the 
corporation may make all needful regula- 
tions of a police character for the govern- 
ment of the company while operating its 
road within the jurisdiction. It may pre- 
scribe the rate of speed at which the trains 
shall run, and the places at which they 
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shall stop, and may make any other rea- 
sonable regulations for their management 
in order to secure the object of its incorpo- 
ration, and the safety, good order, con- 
venience and comfort of its passengers and 

of the public.” North Carolina Corp. 
Comm. v. Atlantic Coast Line R. Co., 137 
N. C. 1, 49 S. E. 191, 197 (1904). 

§ 62-240. Injury to passenger while in prohibited place.—lIf any pas- 
senger on any railroad is injured in any portion of a train where passengers are 
prohibited by notice conspicuously posted in its passenger cars, such railroad 
shall not be liable for the injury, provided the railroad has furnished sufficient 
room within its passenger cars for the proper accommodation of all passengers on 
gre’ trains (1671-2 c. 1389s.9423" Code, 61.1978) Rev, s:-20262.C. os) SoU; 
1963, ¢. 1165, s. 1.) 

Effect of Posting Notice. — When this 
section has been complied with, a rule of 
a railroad company prohibiting passengers 
from going on the platform while the train 
is in motion is given the force and effect 
of a State law, barring a recovery for in- 
juries sustained under such circumstances. 
Shaw v. Seaboard Air Line R. Co., 143 
INTC. Sie, 55 9. E. 713 (1906). 

Notice Need Pe Only in English.—This 
section requires only that the notice to be 
placed by a railroad company in its coach, 
relieving the company from liability to a 
passenger injured while riding on the 
platform, etc., shall be in English, and the 
fact that such passenger cannot read that 

language is immaterial. Bane v. Norfolk 

Southern R. Co., 176 N. C. 247, 97 S. E. 
11 (1918). 

Riding on Platform Prima Facie Neg- 

ligence.—It is prima facie negligence for 

a passenger to voluntarily ride on the plat- 

form of a rapidly moving train. Wagner v. 

Atlantic Coast Line R. Co., 147 N. C. 315, 
61nSs be 1719 (1908). 

Section Not Applicable When Passenger 
Alighting.—This section is for the protec- 
tion of passengers and should be reason- 
ably construed, and has no application 
when the injury complained of was ie- 
ceived as the passenger was alighting at a 
regular station after the train kad stopped 

for that purpose, though he may have 
ridden in violation of the statute before 
the train had stopped. Kearney v. Seaboard 
Aire Line! Re Cons 1687 Ne Ge bat, T49 
593 (1912). 

Person on Passenger Platform at Sta- 
tion.—One who is on the passenger plat- 
form of railroad company at its station 
with the purpose of becoming a passenger 
on its expected train is entitled to the pro- 
tection due a passenger from dangerous 
conditions and usage there. Thomas v. 
Southern R. Co., 173 N. C. 494, 92 S. Ee 
321 (1917). 

§ 62-241. Negligence presumed from killing livestock. — When any 

cattle or other livestock shall be killed or injured by the engine or cars running 

upon any railroad, it shall be prima facie evidence of negligence on the part of 

the railroad company in any action for damages against such company: Provided, 

that no person shall be allowed the benefit of this section unless he shall bring 

his action within six (6) months after his cause of action shall have accrued. 

(1856-7, c. 7; Code, s. 2326; Rev., s. 2645: CaS. s, 3402519635. cot looge.l) 

Cross Reference.—As to venue of an ac- 

tion against railroad, see § 1-81. 

Editor’s Note. — Several of the earlier 

cases, notably Doggett v. Richnrond, etc., 

R. Co., 81 N. C. 459 (1879), and Durham 

y. Wilmington, etc., R. Co., 82 N. C352 

(1880), stated that, where the facts are 

known and show there was no negligence 

on the part of the railroad, the presump- 

tion created by this section does not ap- 

ply. But it would have been more accurate 

to say that the prima facie case here cre- 

ated is rebutted where the undisputed facts 

show there was no negligence on the part 

of the defendant, than to say the statute 

did not apply to such a case. There is 10 
exception in the statute. It is in terms 
general and applies alike to all cases of 
killing stock by a railroad. The rule is thus 
stated in the later cases. See Hardison vy. 
Atlantic, etc., R. Co., 120 N. C. 492, 26 S. 
E. 630 (1897). 

In some of the early decisions it was 

said that when livestock were injured by 

the engine or cars of a railroad company 

and an action thereon was brought within 

six months, this section raised a presump- 
tion of negligence and cast upon the de- 
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fendant the burden of rebutting such pre- 
sumption. Carlton v. Wilmington, etc., R. 
Co., 104 N. C. 365, 10 S. E. 516 (1889); 
Bethea v. Raleigh, etc., R. Co., 106 N. C. 
279, 10 S. E. 1045 (1890). But it is now the 
established rule, as settled by the later and 
prevailing cases, that “prima facie evi- 
dence of negligence” means no more than 
evidence sufficient to carry the case to the 
jury, and to justify, but not compel, a ver- 
dict as for a negligent wrong. See Ferrell 
v. Norfolk Southern R. Co., 190 N. C. 126, 
12GESn Ea boelgeb): 

Section Applies When Facts Known.— 
The presumption of negligence in killing 
livestock, when the action is brought with- 
in six months, applies where the facts are 
known. Hanford v. Southern R. Co., 167 
N. C. 277, 83 S. E. 470 (1914). 

Applies When Stock under Control of 
Person. — The statutory presumption of 
negligence for killing livestock, when the 
action is brought within six months, is not 
rebutted by showing that the livestock 
were under the control of a person at the 
time. Randall v. Richmond, etc., R. Co., 
104 N. C. 410, 10 S. E. 691 (1889). 

Same—When Animal Hitched to Vehi- 
cle. — The statutory presumption of negli- 
gence of a railroad company in killing live- 
stock, when the action is brought within 
six months, applies whether a horse, the 
subject of the action, was hitched to a 
buggy at the time or running at large. Han- 

ford v. Southern R. Co., 167 N. C. 277, 83 
S. E. 470 (1914). 
Where it is proven or admitted that 

cattle have been killed by the train of a 
railroad company within six months before 
the action was brought, there is a pre- 
sumption that the killing was caused by 
the negligence of such company, and this 
presumption arises from the fact of killing, 

where the animal is hitched to a wagon 
or cart, as well as where it is straying at 
large when killed. Randall v. Richmond, 
ete, iR. aCoy LOT e Nai 6145. dence bee 
(1890). 

Does Not Apply to Fowl. — No pre- 
sumption of negligence against a railroad 
company is raised by the mere fact of kill- 
ing fowl, etc., upon its track in the opera- 
tion of its trains. This section makes it 
prima facie evidence of negligence in re- 

spect only to “cattle or other livestock,” 
which does not include geese or other fowl 
within its terms. James v. Atlantic, Steg ok 
Co., 166 N. C. 572, 82 S. E. 1026 (1914). 

Does Not Apply to Dogs.—The killing 
of a dog by a street railway is not prima 
facie evidence of negligence. Moore v. 
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Charlotte Elect. R., etc., Co., 136 N. C. 554, 
48 S. E. 822 (1904). ) 
When Horses Run into Trestle.—In 4 

action against a railroad company for 
damages for injuries to horses, where the 
evidence showed that the horses were in- 
jured by running into a trestle, and that 
the train was 100 yards from the trestle 
when they were injured, and stopped 100 
feet from the trestle, this section did not 
apply. Ramsbottom vy. Atlantic Coast Line 
R. Co., 138 N. C. 38, 50 S. E. 448 (1905). 

Plaintiff Must Prove Case. — Where a 
railroad train runs into, kills or injures 

livestock, and the owner brings his action 
for damages within the statutory six 
months, the prima facie case of negligence 
raised by the statute is sufficient to take 
the case to the jury, but does not change 
the burden of proving the issue of neg- 
ligence from the plaintiff. Ferrell v. Nor- 
folk Southern R. Co., 190 N. C. 126, 129 

S. E. 155 (1925). 

How Presumption Rebutted.—In an ac- 
tion against a railroad company for killing 
certain mules of the plaintiff, where neg- 
ligence is established by force of this sec- 
tion, it can only be rebutted by showing 
that by the exercise of due diligence the 
stock could not have been seen in time to 
save them. Pippen v. Wilmington, etc., R. 

Co., 75 N. C. 54 (1876). 
This rule can only be rebutted by show- 

ing that the agents of the railroad com- 
pany used all proper precautions to guard 
against damage. It is not sufficient to 
prove that there was probably no neg- 
ligence. Battle v. W. & W. Railroad, 66 N. 

C. 343 (1872). 

Same — Presumption Not Repelled. — 
Where plaintiffs horse had been injured 
on a railroad by the running of a train 
against it, and it was doubtful from de- 
fendant’s testimony whether the brakes 
had been applied to the wheels of the train 
after the animal was discovered to be on 
track, the prima facie case of negligence 
made by this section was not repelled. 
Clark v. Western North Carolina Rail- 
road, 60 N. C. 109 (1863). 
Same — Instructions. Where the kill- 

ing of stock by a railroad is admitted or 
proven, the trial judge may instruct the 
jury that a certain state of facts, if believed 
by them, would rebut the presumption of 
negligence, but not that certain evidence, 

though uncontradicted, would do _ so. 
Baker v. Roanoke, etc., R. Co., 133 N. C. 
31, 45 S. E. 347 (1903). 
When Owner Permits Cattle to Stray 

on Railroad Track.—If the owner of cattle 
permits them to stray off and get upon ‘he 
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track of a railroad and they are killed or 
hurt, the railroad company is not liable un- 
less the train was being carelessly run, or 

by the exercise of proper care after the 
animals were discovered the injury could 
have been avoided or prevented. Doggett 
vs Richmond, etc, R: Co. 81 N. C. 459 
(1879). 

Effect of Local Stock Law.—The prima 
facie evidence of negligence on the part of 
a railroad company in a suit for damages 

for killing stock is not impaired by a local 
act requiring stock to be fenced in, but the 
defendant must repel the presumption by 
satisfactory proof to the jury. Roberts 
v. Richmond, etc., R. Co., 88 N. C. 560 
(1883). 
No Duty to Cut Down Weeds.—A rail- 

road company is not negligent in failing 
to cut down bushes or weeds on the right 

of way beyond the portion over which it 1s 
exercising actual control for corporate 
purposes, though a horse is killed as a re- 
sult of the engineer’s inability to see him 
on account of the weeds. Ward v. Wii- 
mington, etc:, R. Co., 109 N. C. 358, 13 S. 

EF. 926 (1891). 
Measure of Damages. — The measure of 

damages when a cow is killed by a train is 

§ 62-242. Liability of railroads 
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the difference in the value of the cow and 
that of the beef. Roberts v. Richmond, 

etc., R. Co., 88 N. C. 560 (1883). 
When Judge May Direct Verdict.— 

This section applies to all cases of killing 
stock by a railroad, and while the pre- 
sumption of negligence arising from the 
killing may be rebutted, it is only where 
the undisputed facts show there was no 
negligence that the trial judge should 
direct a verdict for the defendant. Hardi- 
son v. Atlantic, etc., R. Co., 120 N. C. 492, 

26 S. E. 630 (1897). 

Defendant Not Entitled to Nonsuit.-— 
Where a plaintiff makes a prima facie case 
by suing for the killing of a cow within 
six months, the defendant is not entitled 
to nonsuit on the ground that such prima 
facie case is rebutted by the evidence of 
the defendant. Davis v. Railroad Co., 134 
N.C. 300, 46 S.. E; 515.(1904). 

Applied in Aycock v. W. & W. R. Road 
Co., 51 N. C. 231 (1858); Wilson v. Nor- 

folk, etc. R. Co, 90 N. C. 69 (1884); 
Snowden v. Norfolk, etc., Railroad, 95 N. 
C. 93 (1886); Carlton v. Wilmington, etc., 
R. Co., 104 N. C. 365, 10 S. E. 516 (1889); 
Coburn v. Atlantic Coast Line R. Co., 227 
N. C. 695, 44 S. E. (2d) 200 (1947). 

for injuries to employees; fellow- 

servant rule; defective machinery; contributory negligence; assumption 

of risk; contracts void.—(a) Any servant or employee of any railroad com- 

pany operating in this State who shall suffer injury to his person or the personal 

representative of any such servant or employee who shall have suffered death 

in the course of his services or employment with such company, by the negli- 

gence, carelessness or incompetence of any other servant, employee or agent of 

the company, or by any defect in the machinery, ways or appliances of the com- 

pany, shall be entitled to maintain an action against such company. Any con- 

tract or agreement, expressed or implied, made by any employee of such com- 

pany to waive the benefit of this section shall be null and void. 

(b) Every common carrier by railroad shall be liable in damages to any per- 

son suffering injury while he is employed by such carrier, or in the case of the 

death of such employee, to his or her personal representative, for such injury or 

death resulting in whole or in part from the negligence of any of the officers, 

agents or employees of such carrier, or by reason of any defect or insufficiency, 

due to its negligence, in its cars, engine, appliances, machinery, track, roadbed, 

works, boats, wharves, or other equipment. 

(c) In all actions hereafter brought against any common carrier by railroad 

to recover damages for personal injury to an employee, or where such injuries 

have resulted in his death, the fact that the employee may have been guilty of 

contributory negligence shall not bar a recovery, but the damages shall be di- 

minished by the jury in proportion to the amount of negligence attributable to 

such employee: Provided, however, that no such employee who may be injured 

or killed shall be held to have been guilty of contributory negligence in any case 

where the violation by such common carrier of any statute enacted for the safety 

of employees contributed to the injury or death of such employee. ; 

(d) In any action brought against any common carrier under or by virtue of 

any of the provisions of this section to recover damages for injuries to, or the 

death of, any of its employees, such employee shall not be held to have assumed 
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the risk of his employment in any case where the violation by such common car- 
rier of any statute enacted for the safety of employees contributed to the injury 
or death of such employee, or the death or injury was caused by negligence. 

(e) Any contract, rule, regulation or device whatsoever, the purpose and in- 
tent of which shall be to enable any common carrier by railroad to exempt itselt 
from any liability created by this section, shall to that extent be void: Provided, 
that in any action brought against such common carrier, under and by virtue of 
any of the provisions of this section, such common carrier may set off therein any 
sum it has contributed or paid to any insurance or relief benefit, or indemnity 
that may have been paid to the injured employee, or the person entitled thereto, 
on account of the injury or death for which such action was brought. 

(f) The provisions of this section relating to liability for damages shall also 
apply to logging roads and tramroads. 

(g) The term “common carrier” as used in this section shall include the re- 
ceiver or receivers, or other persons or corporations charged with the duty of the 
management of the business of a common carrier. The term “employee” or “serv- 
ant” as used in this section shall include any person carried on the payroll of 
such railroad company and required to be on its property regardless of whether 
such person is receiving compensation at the time or not. (1897 (Pr.), c. 56; Rev. 
s, 2046; 1913, c. 6, ss, °2,. 3504, 20 sadly Cr 200s BIO 1 7/5 4 eee ee 
3465, 3466, 3467, 3468, 3469, 3470; 1947, c. 916; 1963, c. 1165, s. 1.) 

I. General Consideration. 
II. Fellow-Servant Rule. 

III. Assumption of Risk. 
IV. Contributory Negligence. 
V. Contracts and Rules Exempting from 

Liability. 
VI. Logging Roads and Tramroads. 

Cross References. 

As to venue of an action against railroad, 
see § 1-81. As to action for death by 
wrongful act generally, see § 28-173. 

I. GENERAL CONSIDERATION. 

Editor’s Note.—The statutes now com- 
bined in this section, regulating the liability 
of railroads for injuries to employees, were 
enacted prior to the adoption of the 
Workmen’s Compensation Act, §§ 97-1 to 

97-122. Section 97-13 expressly provides 
that the Workmen’s Compensation Act is 
not applicable to railroads or railroad em- 

Pployees and that this section is not +ve- 
pealed. According to § 97-13, how- 
ever, the exemption as to railroads does 

not apply to electric street railroads and 
their employees. 

In Hobbs y. Atlantic, etc., R. Co., 107 
N. C. 1, 12 S. E. 124 (1890), it was held 
that a railroad company was not liable 
for injury to its servants, resulting from 
the negligence of a fellow servant. In 
that case the attention of the legislature 
was called to the fact that many of the 
states had by legislative enactment abro- 
gated the fellow-servant rule in so far as 
it applied to railroad employees. In 1897 
such a statute (now subsection (a) of this 

section) was passed, and its constitutional- 

ity was sustained in Hancock v. Norfolk, 
etc., Railway, 124 N. C. 222, 32 S. E. 679 
(1899). 

In Mott v. Southern R. Co., 131 N. C. 
234, 237, 42 S. E. 601 (1902), it was sought 
to curtail and restrict the statute so that 
it should apply only to employees engaged 
in operating trains, but the court held 
the contrary and said: “The language of 
the statute is both comprehensive and ex- 
plicit. It embraces injuries sustained by 
‘any servant or employee of any railway 
company ... in the course of his serv- 
ices or employment with said company.’ 
The plaintiff was an employee and was 
injured in the course of his employment.” 

However, to come within the provisions 
of subsection (a) a railroad must be “oper- 
ating” and not “under construction.” See 
Nicholson v. Railroad, 138 N. C. 516, 51 
S. E. 40 (1905); Bailey v. Meadows Co., 
163° N2°CM603) 68 5. Et 1141910). 

The statute that is now subsection (b) 
of this section was passed after Con- 
gress had passed a similar statute appli- 
cable to employees engaged in interstate 
commerce. It is not as broad as subsection 
(a), for it applies only to common car- 
riers by railroad, while subsection (a) ap- 
plies to all railroads. See Williams v. 
Kinston Mfg. Co., 175 N. C. 226, 95 S. E. 
366 (1918). But see subsection (f), making 
both subsections applicable to logging 
roads and tramroads. 

Subsection (b) ef this section applies 
only to employees engaged exclusively in 
intrastate commerce. ‘There is a federal 
statute similar in its provisions which ap- 
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plies to employees engaged in interstate 
eommercé.gioee 45 U.S.C. §).51e Rights 
accruing under the latter statute may be 
enforced in the state courts as well as the 
federal courts. 

There is a distinction between the State 
and federal statute as to the basis of the 
damages assessed. Under the State statute 
the damages are based upon the present 
worth of the net pecuniary value of the lite 
of the deceased. Ward v. North Carolina 
R. Co., 161 N. C. 179, 176 S. E. 717 (1912). 
Under the United States statute the dam- 
ages are based upon the pecuniary loss 
sustained by the beneficiary. North Caro- 
lina R. Co. v. Zachary, 232 U. S. 248, 34 

pa Gt, 805, 580 Ll. Ed: 891, (1914)! 

There is also a distinction as to the 
beneficiary. Under the State statute the 
jury assesses the value of the life of the 

decedent in solido, which is disbursed 
under the statute of distributions. Under 
the United States statute, the jury must 
find as to each plaintiff what pecuniary 

benefit each plaintiff had reason to expect 
from the continued life of the deceased, 
and the recovery must be limited to com- 
pensation of those relatives in the proper 
class who are shown to have sustained 
such pecuniary loss. The personal rep- 
resentatives sue for the benefit of the next 

of kin. See Horton v. Seaboard Air Line 
R. Co., 175 N. C. 472, 95 S. E. 883 (1918). 

Under § 28-173 none of the amount re- 
covered in action for death by wrongful 
act belongs to the estate of the deceased 
and none of it is liable for the payment of 

his debts. 

“Common Carrier” Defined. — A com- 
mon carrier is one who, by virtue of his 
calling, undertakes for compensation to 

transfer personal property from one place 

to another for all persons who choose to 

employ him. Williams v. Kinston Mfg. 
Co., 175 N. C. 226, 95 S. E. 366 (1918). 

This section applies only to employees 
who are engaged in duties connected with 
or incidental to the operation of railroads, 
logging roads or tramroads. Gurganous 

v. Camp Mfg. Co., 204 N. C. 525, 168 S. 

E..833 (1933). 

Statute Applicable. — The federal and 

state courts have concurrent iurisdiction 

and the question of which statute will 

apply depends upon whether or not the 

employee was engaged in interstate com- 

merce. Renn v. Seaboard Air Line R. Co., 

170 N. C. 128, 86 S. E. 964 (1915); West 

v. Atlantic, etc., R. Co., 174 N. C. 125, 93 

S. E 479 (1917). See also Capps v. Atlan- 

tic, etc., R. Co., 178 N. C. 558, 101 S. E. 

216 (1919). 
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When Interstate Question Immaterial. 
—In an action brought by a switchman 
of the defendant’s train crew to recover 
damages for alleged negligence of the de- 
fendant in providing an improper coupler 
on a train made up and ready to start for 

a destination beyond the State, the ques- 
tion whether the train was an interstate 
one, or the plaintiff was at the time en- 

gaged in interstate commerce, is not ma- 
terial, since the enactment of this section, 
which, in this respect, is substantially 
identical with the federal statute. Sears v. 
Atlanticuetcn hoe COnmm1 60m Nem Om tOmSOmS, 
E. 176 (1915). 

As to the time within which the action 
must be brought, under the federal act, 
see Belch v. Seaboard Air Line R. Co., 176 
Nev C222, 2964S) Bs 640 ((1918)-8 Kine ey. 
Norfolk-Southern R. Co., 176 N. C. 301, 97 
Sa Ho.294 (4918): 

Effect of Nonsuit in Action "nder Fed- 
eral Act.—A judgment as of nonsuit upon 

the merits of an action brought by the 
administratrix of an injured employee of a 
railroad company under the Federal Em- 

ployers’ Liability Act will not operate as 
a bar to the same cause brought under the 

laws of this State, §§ 60-66, 60-67, the law 
and facts applicable to the first not being 

identical with those applicable to the sec- 
ond. Fuquay v. A. & W. Ry. Co., 199 
Na Ca499 155 SE. 1678 (930) 

Applied in Byers v. Boice Hardwood 
Co4'201° NE C2 75,159 SEs 32(1931): Bate- 
mat ve Brooks 2045 Ne Caml (Ou Gvmoe aby. 
627 (1933); Graham v. Atlantic Coast 
Line RR.) Co... 240 (Ne C3380 82a qe 2d) 
346 (1954). 

II. FELLOW-SERVANT RULE. 

Abrogation of Fellow-Servant Rule.— 
Subsection (a) of this section is an uncon- 
ditional abrogation of the kindred doctrines 

of fellow servant and assumption of risk as 
applied to railroad companies. Coley v. 
North Carolina k> Co.,, 129. N.C. 407, 40 
S. 2.9195 G90). 

The law relating to the doctrine of fel- 
low servants has been abrogated in regard 
to its application to those employed by 
railroad companies operating in this State. 
Robinson v. Ivey & Co., 193 N. C. 805, 
138 S. E. 178 (1927). 

Subsection (a) Applies to Any Depart- 
ment of Railroad.—The provisions of sub- 
section (a) of this section apply to an in- 
jury negligently inflicted by a _ fellow 
servant in any department of a railroad 
being operated. Buckner v. Madison 
County R. Co., 164 N. C. 201, 80 S. E, 225 
(913))5 
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It Applies to Manufacturing Company 

Operating Spur Track.—Subsection (a) of 

this section applies to a manufacturing cor- 

poration which owns and operates a spur 

track on its grounds as incidental to its 

main business, with respect to servants 

employed in such service. Hairston v. 

United States Leather Co., 143 N. C. 512, 

55 S. E. 847 (1906); United States Leather 

Co. v. Howell, 151 F. 444 (1907). 

But Not to Railroad under Construction. 

—Subsection (a) of this section does not 

apply to an employee engaged in building a 

trestle for the extension of a railroad, at 

a point some miles from the track on 

which trains are being operated. Nichol- 

son v. Railroad, 138 N. C. 516, 51 S. E. 

40 (1905); Bailey v. Meadows Co., 152 N. 

CG, 608/685." BE. 114. 910%. 

Street Railways.—Before the enactment 
of the Workmen’s Compensation Act, 

subsection (a) of this section was held to 

apply to street railways. Hemphill v. Buck 

Creek Lumber Co., 141 N. C. 487, 54 S. 

E. 420 (1906); Brookshire v. Asheville 

Elect. Co., 152 N. C. 669, 68 S. E. 215 
(1910). See § 97-13 and Editor’s Note to 

this section. 

Subsection (a) Operates on All Employ- 
ees.—Subsection (a) of this section op- 

erates on all employees of the company, 

whether in superior, equal, or subordinate 
positions. Fitzgerald v. Southern R. Co., 
141 N. C. 530, 54 S. E. 391 (1906); Blox- 
ham v. Stave, etc., Corp., 172 N. C. 37, 89 

S. E. 1013 (1916). 

Regardless of Kind of Employment.— 

The provisions of subsection (a) do not 

require that the servant, at the time of the 

injury, should be engaged in the running 
or operation of a train, but apply to any 
other kind of service, whether more or 
less dangerous. Mincey v. Atlantic Coast 
Line R. Co:;, 161 N. (C..467, 77.9. Bin 613 

(1913). 

And Must Be Read into Conttact of 
Service. — Where a contract of service 
with the defendant railroad was made in 
this State, the provisions of subsection (a) 
of this section must be read into the con- 
tract, and there being no evidence that the 

service was to be performed altogether in 
another state, it would seem that the rela- 
tive rights and disabilities of the parties are 
fixed by the terms of the contract. Miller 

v. Railroad, 141 N. C. 45, 53 S. E. 726 
(1906). 

Injury When Duty Delegated to An- 
other. — Where a railroad company dele- 
gated its duty of loading a car to a lum- 

ber company making a shipment, it is lia- 
ble for any injury to its own employee 
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caused by negligence of the employees of 

the lumber company in loading the car. 
Britt v. Carolina, etc., R. Co., 144 N. C. 242, 

56 S. E. 910 (1907). 
Injury in Loading Logs. — Where a 

tram railroad was engaged it. loading logs 
and a fellow servant of the plaintiff, act- 
ing in the scope of his employment in 
loading the logs, negligently caused one 
of the logs to drop upon the plaintiff and 
injure him, the employer was liable in 
damages for the negligent injury proxi- 
mately caused. Lilley v. Interstate Coop- 
erage Co., 194 N. C. 250, 139 S. E. 369 

(1927). 
Injury by Falling Tree.—Subsection (a) 

of this section applied where an employee 
was injured by a tree falling upon him as 
he was riding on the car of defendant’s 
logging road in the performance of his 
duties, a change of wind having deflected 
the tree from its expected course, so that 
it struck the tops of smaller trees and 
thence fell upon the plaintiff, for the en- 
gineer should reasonably have seen the 
danger in time to have stopped the train 
and avoided the injury, after the course of 
the falling tree had been unexpectedly de- 
flected. Bloxham v. Stave, etc., Corp., 172 
Wee, 7898S 1095201876): 

Defective Ladder. — Where two em- 

ployees of a railroad company were in- 

structed to do certain work requiring the 

use of a ladder, and a discarded ladder, 

which proved defective, was selected from 

several supplied by the company, the 

others being sound, and one of the em- 

ployees sustained a fall because of the de- 

fect and sued for damages therefor, subsec- 

tion (a) of this section applied. Mincey v. 

Atlantic Coast Line R. Co., 161 N. C. 467, 

77 S. E. 673 (1913). 
Flagman at Crossing. — Where the 

plaintiff was employed by a railroad to 

warn pedestrians of approaching trains 

at a public crossing and to signal the en- 

gineer, and the plaintiff was injured by 

the defendant’s negligence when he had 

crossed the platform on a train and was 

on the lowest step of the car for the per- 

formance of his duty on the other side, 

the evidence was sufficient upon the ques- 

tion of employment to sustain a verdict in 

plaintiff's favor. West v. Atlantic Coast | 

Line R. Co., 174 N. :C./125, 93S. E. 479) 

(1917). 

Engineer Injured by Assistant’s Negli- 

gence. — It is the duty of a railroad | 

company to furnish its engineer a -ompe-| 

tent person to assist him in fixing his lo- | 

comotive, when such assistance is neces- 

sary from the character of the work being, 
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done; and the company is liable in dam- 
ages when the assistant fails to exercise 
ordinary care to prevent an injury, such 
failure being the proximate cause of the 
injury. Horton vy. Seaboard Air Line Rail- 
way, 145 N. C. 132, 58 S. E. 993 (1907). 

Employee Negligently Shot by Fellow 
Servant.—Where a baggage agent of a 
railroad company, in the course of his 
employment in getting some baggage 
checks from a drawer to a desk in the 
baggage room, removed a pistol which he 
knew to be loaded, took it in his hand, 
and in a careless manner opened another 
drawer to the desk, and in doing so 
caused the pistol to fire, and killed his 
assistant, his negligent acts were attribut- 
able to the company employing him. 
Moore v. Southern R. Co., 165 N. C. 439, 
81 S. E. 603 (1914). 

Accident in Doing Work of a Simple 

Nature.—The plaintiff was employed by a 
railroad to replace the crossties under the 

rails of the road. While a tie was being 
depressed into position by his fellow serv- 
ant his hand was caught between the end 

of the tie and the rail and injured. The 
plaintiff had no explanation to make of 
the occurrence, except “he had his hand 

on the tie to bear it down, and it went 

over and the end flew up and caught his 
hand.” It was held that the injury was 
the result of an accident in doing work of 
a simple nature, and a recovery should 
have been denied as a matter of law. 

Lloyd v. Southern R. Co., 168 N. C. 646, 

S51 Suet (1915). 

III. ASSUMPTION OF RISK. 

Editor’s Note.—After the passage of a 

similar federal statute applying to em- 

ployees engaged in interstate commerce 

the North Carolina legislature enacted the 

statute that is now subsection (d) of this 

section. It is not as broad as subsection 

(a), for it applies only to common car- 

riers. 

General Consideration—The doctrine of 

assumption or risk is that an employee 

assumes the risk of accidents and injuries 

incident to the business properly operated. 

He does not assume the risk caused by the 

negligence of the company, in not fur- 

nishing proper appliances or in any other 

respect. Horton vy. Seaboard Air Line R. 

Co., 175 N. C. 472, 95 S. E. 883 (1918). 

The employee assumes no risk in the 

proper use of defective appliances after 

notifying the employer, who promises to 

remedy the defect; but the employee must 

use the appliances with proper regard to 

their known condition, and, failing in this, 

he would be guilty of contributory negli- 
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gence: ’» Britt? wi@aroling,vete, ki Cop 144 
N. C. 242, 56 S. E. 910 (1907). 

It is not the mere working in the pres- 
ence of an obvious defect in an appliance 
furnished by the master that will consti- 
tute contributory negligence on the part 
of the servant; and assurances on the 

part of the former that needed repairs 

will be made will frequently relieve the 
latter of this charge. Bissell v. Greenleaf- 
Johnson Lumber Co., 152 N. C. 123, 67 S. 
E. 259 (1910). 

Defense of Assumption of Risk Elimi- 
nated. — In an action for negligence 
against a railroad company operating in 
this State, the defense of working on in 
the presence of a defective appliance or 
machine, usually dealt with under the 
head of assumption of risk, has been elim- 
inated. Biles v. Seaboard Air Line R. Co., 
143 N. C. 78, 55 S. E. 512 (1906). 
Under the construction of subsection (a) 

of this section the defense of assumption 
of risk is not available. Moore vy. Rawls, 
195 N. C. 125, 144 S. E. 552 (1928). See 
Coley v. North Carolina R. Co., 129 N. C. 
407, 46 S. E. 195 (1901). 

Duty of Employer to Furnish Safe 
Tools.—It is the master’s duty to furnish 
the servant such tools as are reasonably 
safe and suitable for the work in which 
he is engaged, and in general use. Bis- 
sell v. Greenleaf-Johnson Lumber Co., 
152 N. C. 123, 67.S. E. 259 (1910); Eplee 
vs. Southern R. Co:, 155 Ni C.: 293, 71S. 
E. 325 (1911). If he fails to do so he 
exposes the servant to extraordinary risks. 
Moore v. Railroad, 141 N. C. 111, 53 &. 
E. 745. 

Acquiescence in Use of Inappropriate 
Appliance.—The master’s acquiescence in 
the use of an appliance for some purpose 
other than that for which it was intended 
puts him in the same position as if the ap- 
pliance had been originally furnished for 
that purpose. Wallace v. Railroad, 141 N. 
C. 646, 54 S. E. 399 (1906). 

Obviously Defective Machinery. — The 

use of machinery obviously defective will 
not prevent a person from a recovery for 

an injury resulting therefrom, unless the 
apparent danger is so great that its as- 
sumption would amount to a_ reckless 
indifference to probable consequences. 
Coley v. North Carolina R. Co., 129 N. 
Cs 407.400. Waal See Loo Le 

When Plaintiff Causes Own Injury. — 
When under instructions from his supe- 
rior officer the plaintiff, in repairing a 
piece of machinery, with knowledge of its 
defects, negligently caused an injury to 
himself in such manner as it was his duty 
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in repairing to prevent, he cannot recover, 

and this section has no application. Mathis 

vy. Atlantic Coast Line R. Co., 144 N. C. 

162, 56 S. E. 864 (1907). 

Liability Not Affected by Act of Ship- 

per—The duty of the railroad company 

to have a crosspiece used to heep steady 

lumber on flat cars secured in a reason- 

ably safe manner for the use to which its 

servants customarily put it is not affected 

by the fact that the shipper puts it on in 

loading the car. Wallace v. Railroad, 141 

N. C. 646, 54 S. E. 399 (1906). 

Failure to Equip Car with Automatic 

Couplers—Where the jury found that the 

plaintiff was injured by the negligence of 

the defendant in failing to have its cars 

equipped with automatic couplers, the 

only defense open to the defendant, in the 

absence of any evidence of recklessness, 

was whether plaintiff was injured in the 

course of his service and employment. 

Hairston v. United States Leather Co., 

145) Ne Crsi2 Ba5 +o. E. 847 (1906) 

Defective Coupler.—In an action for an 

injury alleged to have been sustained 

from a defective coupler, the use of a de- 

fective coupler was a violation of a posi- 

tive duty, and, in connection with an ex- 

press order of the superintendent to make 

the coupling, was continuing negligence, 

and the causa causans of the injury. Liles 

v. Fosburg Lumber Co., 142 N. C. 39, 54 

S. E. 795 (1906); Sears v. Atlantic, etc., 

R. Co., 169 N. C. 446, 86 S. E. 176 (1915). 

Engine without Handhold Along Pilot 

Beam. — Where the plaintiff's evidence 

showed that he was at the time of the 

injury at the usual position provided for 

the purpose on the pilot of the engine by 

order of his superiors and tn the neces- 

sary performance of his duties, and that 

he was thrown and injured because the 

engine did not have the usual handhold 

along the pilot beam, and that he did not 

know the handhold was lacking when he 

got on, and was guilty of no carelessness, 

his right of action was established. Biles 

v. Seaboard Air Line R. Co., 143 N. C. 

78, 55 S. E. 512 (1906). 

Exposed Screw on Power rill. — A 

power drill furnished by a master to a 

servant for boring holes in iron plates, 

having an exposed set-screw thereon dan- 

gerous in operating the drill and which is 

usually covered or countersunk, is not a 

proper tool for the purpose, and the mas- 

ter is liable in damages proximately 

caused by the defect. Eplee v. Southern 

Ri Col iss Ne C. 293) 719 S37 2325.1(1911), 
Improper Ladder. — Where it was the 

custom of a railroad company to furnish 
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ladders to its painters, and the plaintiff, a 

painter, had not been furnished with a 

proper ladder, but with an ordinary ‘ad- 

der that extended beyonce the steep roof 

of the building upon which he was at 

work, and the ladder fell over and struck 

the plaintiff, causing him to fall, and the 

injury would not have occurred if a 

proper ladder or appliance had been fur- 

nished, the evidence was sufficient to take 

the case to the jury upon the issue of the 

company’s actionable negligence. Jones v. 

Atlantic Coast Line R. Co., 194 N. C. 227, 

139 S. E. 242 (1927). 

Defective Handcar. — Where plaintiff 

was injured in consequence of using a de- 

fective handcar, which he had theretofore 

repeatedly reported to his employer as 

defective, and for which a replacement 

had been promised, the employer was 

liable. Boney v. Atlantic, etc, R. Co., 

145 N. C. 248, 58 S. E. 1082 (1907). 

Evidence. — Direct evidence of negli- 

gence is not required, but the same may 

be inferred from acts and attendant ciz- 

cumstances, and if the facts proved ¢s- 

tablish the more reasonable probability 

that the defendant has been guilty of ac- 

tionable negligence, the case cannot be 

withdrawn from the jury, though the pos- 

sibility of accident may arise on the evi- 

dence. Fitzgerald v. Southern R. Cos 

141 N. C. 530, 54 S. E. 391 (1906). 

Question for Jury. — Where the em- 

ployee of a railroad company, in intrastate 

commerce, was ruptured while handling 

heavy baggage at the station by the un- 

aided use of his personal strength, when 

the company had promised to furnish 

him a truck for the service, the use 

of which would have avoided the injury, 

it is for the jury to determine whether 

the defendant was negligent in failing to 

supply the truck, or whether the plaintiff 

assumed the risk on attempting to lift the 

trunk. Hines v. Atlantic, etc, R. Co., 185 

N.C. 72.1116 0S. BE, 175) (1923)° See also, 

Horton v. Seaboard Air Line R. Co., 175 _ 

N. C. 472, 95 S. E. 883 (1918); Wallace v. 

Tallahassee Power Co., 176 N. C. 558, 97 

SG. hh. Old. (i918). 

Iv. CONTRIBUTORY NEGLIGENCE. 

Editor’s Note. — The provisions of sub- 

section (c) of this section apply only to 

employees engaged exclusively in intrastate 

commerce. There is a similar federal stat- 

ute which applies to employees engaged in 

interstate commerce. See 45 U. S. C. § 53. 

See 13 N. C. Law Rev. 256. 

In General—The doctrine of compara- 

tive negligence is only recognized by our! 

courts in instances coming within the 
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meaning of the Federal Employers’ Lia- 
bility Act, and subsection (c) of this sec- 
tion, and then only for the purpose of mit- 
igating the damages or as a partial defense. 
Moore v. Chicago Bridge, etc., Works, 183 
INGE Gee 438511 te Soins 6n(1923)5 

To What Employees Subsection (c) Ap- 
plies—Subsection (c) of this section ap- 
plies only to employees who are engaged 
in duties connected with or incidental to 
the operation of railroads, logging roads or 
tramroads. Gurganous vy. Camp Mfg. Co., 
204 N.C, .625,/168,0.. E., 833. (1933). 

Contributory Negligence and Assump- 
tion of Risk.—Under subsection (c) of this 
section, the plaintiff was entitled to have 
his cause submitted to the jury, for, as 
herein provided, contributory negligence 
is no longer a bar to an action by an em- 
ployee against a railroad for injuries sus- 
tained during his employment, and the 
question of assumption of risk was for the 
jury, the burden of proof being upon the 
defendant. Hines v. Atlantic Coast Line 
Rao. 1185 N.C, 72, 116. SaE. (175.(1923). 

There is a vital difference between con- 
tributory negligence and assumption of 
risk, which is thus stated, 1 Labatt on 
Master and Servant, secs. 305 and 306, as 
follows: “Assumed risk is founded upon 
the knowledge of the employee, either 

actual or constructive, of the risks to be 
encountered, and his consent to take the 
chance of injury therefrom. Contributory 
negligence implies misconduct, the doing 

of an imprudent act by the injured party, 
or his dereliction in failing to take proper 
precaution for his personal safety. The 
doctrine of assumed risk is founded upon 
contract, while contributory negligence is 
solely matter of conduct.” This distinction 
has often been approved by the United 

States Supreme Court in cases under the 
Employers’ Liability Act. Seaboard Air 
Line Railway v. Horton, 233 U. S. 492, 34 
S. Ct. 635, 58 L. Ed. 1062 (1914). 

When Jury Fails to Allow for Contrib- 
utory Negligence. — Where the plaintiff’s 
complaint demands damages in a certain 
amount in his action involving the issues 
of negligence and contributory negligence, 
and the application of the rule of compara- 
tive negligence under the provisions of 
subsection (c) of this section, the fact that 
the jury has rendered a verdict for damages 
to the full amount demanded in the com- 
plaint under a proper instruction does not 
alone show that the jury had failed to fol- 
low the rule of damages prescribed in such 
instances, and the verdict will not on that 
ground be disturbed on appeal. Brooks v. 
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Suncrest Lumber Co., 194 N. C. 141, 138 
S. E. 532 (1927). 

Evidence Raising Issue for Jury.—In an 
action for a deceased employee’s negligent 
death, the fact that it was caused by a 
head-on collision on defendant railroad 
company’s trestle, in broad daylight, with 
another of its cars, is some evidence that 
the defendant’s negligence proximately 
caused the employee’s death, and raises the 
issue for the determination of the jury 

though the intestate might have been 
guilty of contributory negligence. Hin- 
nant v. Tidewater Power Co., 187 N. C. 
288, 121 S. E. 540 (1924). 

Negligence in Obtaining Improper Lad- 
der. — The failure of a railroad company 
to furnish to an employee engaged in the 
scope of his employment in painting a 
station house, a proper ladder or appliance, 
which failure caused the injury in suit, 
comes within the provisions of subsection 
(c) of this section, and the contributory 
negligence of the plaintiff is not a complete 
bar to his recovery, but is only to be con- 
sidered by the jury in diminution of the 
damages. Jones v. Atlantic Coast Line R. 
Co., 194 N. C. 227, 139 S. E. 242 (1997). 
Motion to Nonsuit. — Where plaintiff, 

while performing his duty, coupled a car 
attached to defendant’s locomotive, while 
not in motion, and the injury was caused 
by the sudden movement of the locomotive 
by the engineer, without a signal from the 

plaintiff, contrary to practice, though there 
was evidence of contributory negligence, 
its establishment would not be a complete 
defense, under subsection (c) of this sec- 
tion, and upon a motion to nonsuit, evi- 
dence that the engineer properly acted on 
the signal of another employee will not be 
considered. Lamm y. Atlantic Coast Line 
Re.Co. 183 N. CavtgnioeSs: Ee 659) 6922): 

Federal Statute. — The rule under the 
federal statute is substantially the same 
as that prescribed by subsection (c) of this 
section. Contributory negligence is not a 
complete bar to the recovery of aamages 
by an employee of a railroad company in 
an action brought under the Federal Em- 

ployers’ Liability Act, the admeasurement 
being that of comparative negligence by 

which the jury, under conflicting evidence, 
reduces the recovery in accordance with the 
relative negligence of the employee. Moore 

y. Atlantic Coast Line R. Co., 185 N. CG. 
189, 116 S. E. 409 (1923); Ballew v. Ashe- 
ville; etc, Ro Co., 1865N Co 704, 1120S. 
E. 334 (1923); Hinnant vy. Tidewater 
Power Co., 187 N. C, 288, 121° S. E. 640 
(1924); Cobia v. Atlantic Coast Line R. 
€o., 188° N. Cy. 487,125 Soo is (1924). 
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V. CONTRACTS AND RULES EX- 
EMPTING FROM LIABILITY. 

Accepting Benefit from Relief Depart- 
ment.—A relief department for providing 

hospital care for employees, contributed 

to by the employees and the company and 

under the control and management of the 

company, is but an agency of the com- 

pany; and a stipulation in the contract 

with its employee that in the case of ac- 

cident he must accept the benefit of the 

contract and release the company from lia- 

bility, is prohibited by the provisions of 

subsection (e) of this section. Barden v. 

Atlantic Coast Line R. Co., 152 N. C. 318, 
67 S. E. 971 (1910); Herring v. Atlantic 
Coast Line R. Co., 168 N. C. 555, 84 S. E. 

863 (1915). 

VI. LOGGING ROADS AND 
TRAMROADS. 

Editor’s Note. — Before the enactment 
of subsection (f) of this section provisions 
of subsection (a) were held, by judicial 
construction, to apply to logging roads and 
tramroads. See Roberson vy. Greenleaf- 
Johnson Lumber Co., 154 N. C. 328, 70 S. 
E. 630 (1911); Buckner v. M&dison County 
R. Co., 164 N. C. 201, 80 S. E. 225 (1913). 

However, in Williams v. Kinston Mfg. 
Co., 175 N. C. 226, 95 S. E. 366 (1918), it 
was held that a logging road was not a 

common carrier within the meaning of 
subsection (c), and that the doctrine of 
comparative negligence was not applicable 
to actions for injuries sustained by em- 
ployees of such roads. This decisicn seems 
to have engendered the legislative enact- 
ment enunciated by subsection (f), which 

was passed in 1919. 

The provisions of subsections (a) and 
(c) are applicable to tram or logging roads 
under the provisions of subsection (f). 
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Sampson v. Jackson Bros. Co., 203 N. C. 
413, 166 S. E. 181 (1932). See Moore v. 
Rawls, 196 N. C. 125, 144 S. E. 552 (1928). 

In Lilley v. Interstate Cooperage Co., 
194 N. C. 250, 139 S. E. 369 (1927), the 
rule of subsection (f) as to tram railroads 
was applied, and it was held that subsec- 
tion (c) was operative as to such railroads. 

Comparative Negligence Rule Applies. 
—Contributory negligence is no longer a 
bar to injuries received in the operation of 
a logging road, but such negligence mit- 
igates damages. In other words, compara- 
tive negligence is now, under the law, ap- 
plicable to logging roads. Moore v. Rawls, 
196 N. C. 125, 144 S. E. 552 (1928), citing 
McKinish v. Lumber Co., 191 N. C. 836, 
133 S. E. 163 (1926). 
The employee must be engaged in duties 

connected with or incidental to the upera- 
tion of such roads. Gurganous v. Camp 
Mfg. Co., 204 N. C. 525, 168 S. E. 833 
(1933). 
Narrow-Gauge Logging Road.—A small 

narrow-gauge road running through the 

woods and used for the purpose only of 
transporting logs to the defendant’s saw- 
mill, with the cars loaded with logs pulled 
up a grade by means of a steam skidder, 
the wire cables operating around 1 drum 
upon the skidder, is a logging road within 
the intent and meaning of subsection (f) of 
this section and an employee negligently in- 
jured by such company is not barred of his 
right to recover damages when caused by 
a fellow servant; and contributory negli- 

gence is only considered in determination 

of the amount of damages the injured em- 
ployee has sustained. Stewart v. Black- 
wood Lumber Co., 193 N. C. 138, 136 S. 
E. 385 (1927); Brooks v. Suncrest Lum- 
ber Co., 194 N. C. 141, 138 S. E. 532 (1927). 

§ 62-243. Violation of rules causing injury; damages. — If any rail- 

road company doing business in this State shall, in violation of any rule or reg- 

ulation provided by the Commission, inflict any wrong or injury on any person, 

such person shall have a right of action and recovery for such wrong or injury, 
in any court having jurisdiction thereof, and the damages to be recovered shail 
be the same as in an action between individuals, except that in case of willful 
violation of law such railroad company shall be liable to exemplary damages: 
Provided, that all suits under this chapter shall be brought within one (1) year 
after the commission of the alleged wrong or injury. (1899, c. 164, s. 16; Rev., 
s. 1091; C. S., s. 1110; 1933, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1.) 

§ 62-244. Certain employees to wear badges.—Every conductor, bag- © 
gage-master, engineer, brakeman or other servant of any railroad corporation em- . 
ployed on a passenger train, or at stations for passengers, shall wear upon his 
hat or cap a badge which shall indicate his office and the initial letters of the ti- 
tle of the corporation by which he is employed. No conductor or collector with- 
out such badge shall be entitled to demand or receive from any passenger any 
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fare or ticket, or to exercise any of the powers of his office. (1871-2, c. 138, s. 
30; Code, s. 1958; Rev., s. 2604; C. S., s. 3414; 1963, c. 1165, s. 1.) 

Cross Reference.—As to badge of rail- 
road police, see § 74A-3. 

§ 62-245. Duty to receive and forward freight tendered; penalty; 
regulations; charges. — (a) Agents or other officers of railroad companies 
whose duty it is to receive freight shall receive all articles of the nature and kind 
received by such carriers for transportation whenever tendered at a regular 
depot, station, terminal or boat landing, and every loaded car tendered at a side- 
track, or any warehouse connected with the railroad by a siding. The railroad 
company shall forward such freight or cars by the route selected by the person 
tendering the freight under the existing laws. If such loaded car be tendered at 
any siding or warehouse at which there is no agent, notice shall be given to an 
agent at the nearest regular station at which there is an agent that such car is 
loaded and ready for shipment. 

(b) The Commission shall make reasonable and just rules: 

(1) For the handling of freight and baggage at stations of all railroad com- 
panies. 

(2) As to charges by any person engaged in the carriage of freight or ex- 
press for the necessary handling and delivery of the same at all sta- 
tions. 

(c) The railroad company represented by any person unlawfully refusing to 
receive such freight shall forfeit and pay to the party aggrieved the sum of 
fifty dollars ($50.00) for each day such carrier refuses to receive such shipment 
of freight, and all damages actually sustained by reason of the refusal to receive 
freight. (Code, s. 1964; 1899, c. 164, s. 2, subsecs. 2, 7; 1903, cc. 444, 693; Rev., 
Be 2031. 3 «Ce.S...ss~ 1053, 35153. 1933, ca lot, sip 194 eG e135 Gs 
6565.1.) 
Cross References.—As to power of Utili- 

ties Commission to prevent discrimination, 
see § 62-140. As to venue of action against 
railroad, see § 1-81. As to regulation of 
shipment of inflammable substances and 

explosives, see § 62-211. As to penalty for 

failure to deliver freight upon tender of 

payment for carriage, see § 62-201. 
This section is constitutional as applied 

to intrastate shipmeuts. Corbett v. Atlan- 
tic Coast Line R. Co., 205 N. C. 85, 170 S. 

E. 129 (1953). 
Intrastate Shipments. — The penalty 1m- 

posed by this section is not a burden upon 

interstate commerce when shipments are 

intrastate. Wampum Cotton Mills v. Car- 

olina, etc., R. Co. 150 N. C. 612, 64 S. E. 
588 (1909). 

Interstate Shipments.—In Reid v. South- 

ern R. Co., 150 N. C. 753, 64 S. E. 874 

(1909), it was held that the penalty pro- 

vided for by the provisions of this section 

would apply to interstate shipments, the 

same not being a burden on interstate 

commerce. In reviewing the same case the 

United States Supreme Cour’ reversed this 

decision and held that the section could 

not apply to interstate shipments. South- 

ern Ry. Co. v. Reid, 222 U. S. 424, 32 Ss. 

Ct. 140, 56 L. Ed. 257 (1912). 

Section Strictly Construed. — This is a 
penal statute and must be strictly con- 
strued. Cox vy. Atlantic Coast Line R. Co., 
148 N. C. 459, 62 S. E. 556 (1908). 

Requisites of Valid Tender.—This 
tion provides that the tender be made at a 
regular station and that the articles ten- 

dered be of the nature and kind received 
by the carrier for transportation, and it 1s 
necessar, in an action for the penalty to 
show that the character of the shipment 

and place of tender are such as fall within 
its provisions. Olive v. Atlantic Coast 
Line R.: Co. 152 Ns C. 279, 67S» EB. 583 

(1910). 
Same—Sufficiency of Allegations. — A 

complaint alleging that plaintiff tendered 
to a carrier at a certain station a certain 
quantity of loose lumber for shipment, 
etc., which the defendant wrongfully and 
unlawfully refused to receive, states a good 
cause of action, since it would be inferred, 

to be thereafter shown by proof, that this 

station referred to was a regular station, 

and that loose lumber was an article usu- 

ally received by the carrier. Olive v. At- 
lantic Coast Line R. Co. 152 N. C. 279, 
67 S. E. 583 (1910). 
Meaning of “Whenever Tendered.”— 

The words “whenever tendered” can only 

SeC= 
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be qualified by supplying the ellipsis 
“within the usual hours adopted by the 
public for the transaction of such business 
at the place where the tender is made.” 
Alsop v. Southern Express Co., 104 N. C. 
278, 10 S. E. 297 (1889). 

Effect of Carrier’s Regulation as to 

Time of Tender.—Where money was ten- 
dered to the agent of an express company 
at a regular station for shipment at 2 
o’clock P. M., and the trains carrying ex- 
press freight in the direction of the place to 
which it was to be consigned passed only 
at 12:55 o’clock P. M. each day, a regula- 
tion of the company that money would be 
received for shipment only on the morning 
before the train on which it was to be 
transported passed would not protect the 
company in an action brought to recover 

a penalty incurred by violation of this sec- 
tion. Alsop v. Southern Express Co., 104 
No Ce 27851008. Zo mGlsso)s 

Tender of Freight Eight minutes before 
Train. — Where the plaintiff tendered to 
the defendant thirty crates of strawberries 
at a small station requiring only one agent 
to attend to the various duties of express, 
telegraph, and railroad agent, and the 
tender was made at the time the train for 
which the shipment was intended was seen 
approaching the depot, about eight minutes 
before its arrival, a charge of the court 
that it was for the jury to determine 
whether, under the circumstances, the 

tender of the shipment for that train was 
in time was not open to plaintiff’s objec- 
tion. Shaw v. Southern Express Co., 171 
No C. 216, 88°S.7E- 222 41916). 

Requisites for Daily Penalty—In order 
for the daily penalty to attach to the car- 
rier for continually refusing to accept 
freight for shipment under the provisions 
of this section, it is necessary for actual or 
constructive tender of the freight to be 

made to the carrier each day; and where 
cattle are the subject of shipment, evidence 
that the shipment had been refused and 
that the shipper kept the cattle near the 
depot and told the defendant’s agent 
thereof, and that he would deliver them 
when notified that the company would re- 
ceive them is insufficient except as to the 
first penalty. Bane vy. Atlantic Coast {ine 
R. Co., 171 N. C. 328, 88 S. E. 477 (1916). 
When the common carrier permits a 

shipper to load a car with his goods and re- 
fuses to receive it for shipment or to issue 
a bill of lading, it is a refusal to receive the 
goods for shipment, under this section; 
and when the shipper leaves the goods in 
the car, with request for shipment, and by 
his conduct, understood by the railroad, 
makes his tender continuous, each days 
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delay is a separate refusal, within the 
meaning of the statute, to which the pen- 
alty will apply. Garrison v. Southern R. 
Co., 150 N. C. 575, 64 S. E. 578 (1909). 

Same—Placing Goods in Depot.—Plac- 
ing a shipment of goods in the depot of the 
carrier, prepared for and with request for 
shipment, and thus leaving them there, 
makes each day’s delay by the carrier “a 
refusal to ship,” under this section, and the 

carrier, thus refusing, is responsible for the 

penalty. Burlington Lumber Co. v. South- 
ern (R2Co, 152 ON, Oe 70) tee. ee ee On 
(1910). 

Meaning of “Under Existing Laws.”— 
The words “under the existing laws,” in 
this section, qualify the word “forward,” 
and are used in reference to the rules gov- 

erning the legal relations of consignor, 
consignee and the connecting lines. Alsop 
v. Southern Express Co., 104 N. C. 278, 
10 S. E. 297 (1889). 

Who Is the “Party Aggrieved.”—The 
shipper of the goods is the “party ag- 
grieved,” and is the one entitled to sue for 
the penalty prescribed in this section which 
arises from the wrongful refusal of the 
carriers agent to accept the goods for 
transportation. Reid v. Southern R. Co., 
149. NN. C7423363 5; be 11361908). 

Same—Consignee of Goods Shipped on 
Approval.—_A consignee to whom goods 
are shipped on approval owes a duty to 
the consignor to return them if they are 
unsatisfactory, and he must do so to re- 
lieve himself of liability to the consignor; 
and he is the party aggrieved, under this 
section, and may maintain his action there- 
under for the penalty prescribed upon the 
refusal of the carrier to accept the goods 
for shipment. Burlington Lumber Co. v. 
Southern, R.s.Co.) 152. Na Ce7Ge6ias 4 be 
167 (1910). 
Same—Agent of Attaching Creditor, — 

The penalty prescribed by this section is 
for the person who is interested in having 
the goods shipped, and whose legal right 
in respect thereto is denied; and a person 
may not maintain an action for the pen- 
alty, as the party aggrieved, who has no 
right or interest in the goods tendered by 
him for shipment, except as agent or at- 
torney for an attaching creditor and surety 
on his attachment bond, after the debt has 
been paid and the goods released. Mc- 
Rackan v. Atlantic Coast Line R. Co., 150 
N. 'C.'331,.63 S:°B.91042) (1909). 

Goods Not Delivered to Carrier— When 
the plaintiff did not deliver the goods to 
the carrier, because they could not be 
transported by a train then getting ready 
to leave the station, but carried them 
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back and shipped them the next day, a 
nonsuit should be allowed. Cox v. Atlantic 
Coast Line R. Co., 148 N. C. 459, 62 S. E. 
556 (1908). 

Tender of Perishable Goods for Train 
Not Carrying Accommodations Therefor. 
—An express company is not liable for 
damages and the statutory penalties of this 

section for refusing to receive a shipment 
of thirty crates of strawberries for a 
certain train not carrying accommodations 
for shipments of this character, though it 
had taken, on occasion, a few berries 
thereon for the shipper, where the lack of 
accommodations was known to the public, 
and to the shipper, and accommodations 
on other daily trains were specially pro- 
vided. Shaw v. Southern Express Co., 171 
N. C. 216, 88 S. E. 222 (1916). 

Refusal to Accept Loose Hay. — Where 
the Corporation Commission had author- 
ized and fixed and approved the charges 
for the transportation of baled hay, with- 
out expressly requiring its acceptance by 
the carrier when unbaled or loose, and by 
express provision it did not require the 

carrier to receive “cotton or other mer- 
chandise and warehouse the same unless 
the articles offered are in good shipping 
condition, etc.,” the carrier was not liable, 
for the penalty prescribed by this section, 
for refusing to receive for shipment a car- 

load of loose hay, such shipments evidently 

being of such a character as to endanger 

not only the property of the carrier, but 

that of others received by the carrier for 

shipment. Tilley v. Norfolk & Western R. 

Co., 162 N. C..37,:77 S. E. 994 (1913). 

Embargo on Consignee’s Freight. — A 

railroad company may show, in defense to 

an action for refusal to receive goods for 

shipment when tendered, such matters as 

would excuse its failure to do so at com- 

mon law, unavoidable conditions then 

existing, over which it had no control; 

when a carrier has refused a shipment of 

the nature and kind it was its business to 

receive, and which it could have received 

at the point tendered without working a 

hardship or oppression, it is no defense for 

it to show that, for the reason of the con- 

signee’s blocking the freight yards at 

destination, an embargo had been placed 

by the railroad on shipments tendered to 

be forwarded to him there. Garrison v. 

Southern R. Co., 150 N. C. 575, 64 S. E. 

578 (1909). 
Embargo by Connecting Carrier.—The 

penalty imposed by this section is en- 

forceable against a railroad company re- 

fusing to receive freight when tendered, 

though to reach the destination it was 

necessary for another road to receive and 
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transport the freight beyond the junc- 
tional point; and it is no valid excuse that 
the connecting line had laid an embargo on 
the consignee, for it was the duty of the 
initial carrier to transport the goods and 
make a tender to the connecting line to be 
relieved of the penalty. Wampum Cotton 

Mills v. Carolina & Northwestern R. Co., 
150 N. C. 612, 64 S. E. 588 (1909). 
When Rate Unknown to Carrier. 

Where the defendant carrier refused to re- 
ceive for shipment goods tendered to it, 

basing its right to refuse upon the ground 
that it was necessary for the shipment to 
go over lines of connecting carriers in or- 
der to reach its destination and that no 
joint rate had been made, and the plaintiff 

offered to prepay the freight, and asked 
for a bill of lading, it was the duty of the 

defendant to accept the shipment, forward 

it to its connecting line; and to use reason- 
able means of ascertaining the rate of 
freight, by wire if necessary, for the is- 
suance of a through bill of lading. Reid v. 
Southern R. Co., 153 N. C. 490, 69 S. E. 
618 (1910). 

In an action to recover the penalties al- 

leged to have been incurred under this sec- 
tion, for refusing to receive freight for 
transportation, where the plaintiff delivered 
freight for shipment at the defendant’s 
station and tendered the charges, and an 
agent received the freight for storage, but 
refused to give a bill of lading because he 
did not know the freight rates, and kept 
the freight twelve days, there was a re- 
fusal “to receive for transportation,” and 
the action is brought under the proper 
statute. Twitty v. Southern R. Co., 141 N. 
C.- 355, 53 S. E. 957 (1906). 

Mismarking of Part of Shipment. — In 
an action to recover a penalty against a 
carrier for failing to ship one of four pack- 
ages consigned for shipment under a 
single bill of lading, the defendant is es- 
topped to claim as a defense that the mis- 
marking of three of the packages was a 
sufficient excuse for failing to ship the 
fourth. Grocery Co. v. Sou. R. Co., 136 
N. C. 396, 48 S. E. 801 (1904). 

Freight Not Consigned to Regular Sta- 
tion.—A refusal of the carrier’s agent to 
receive, at its depot, freight, and trans- 
portation charges therefor, destined for a 
point on the carrier’s road which was only 
a siding, and was not a regular station, is 
wrongful, and subjects the carrier to the 
penalty prescribed by this section, when 
the refusal is on the ground that the agent 
did not know where the given destination 
was, but it appears that he could have as- 

certained that freight was ordinarily 

shipped there on way bills made out to a 
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regular station on the carrier’s road some 
two miles distant therefrom. Reid v. 
Southern R. Co., 149 N. C. 423, 63 S. E. 
112 (1908). 

Conclusiveness of Referee’s Findings. — 
Where in an action to recover the pre- 

scribed penalties under this section the 
referee finds upon ample evidence, in a 
hearing in which no error of law is com- 
mitted, that the shipment came within a 
certain classification, and that the shipper 
tendered the correct amount for such 
classification, and the finding is approved 
by the trial court, such finding is con- 
clusive on appeal, and the carrier may not 
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scribed, and where a higher tariff has been 
charged on one shipment the shipper is en- 

titled to recover the excess paid. Corbett 
y. Atlantic Coast Line R. Co., 205 N. C. 
855 1709S. Bi29) (19383)e 

Sufficiency of Evidence.—Evidence that 
the shipper’s contract to deliver certain 
merchandise was canceled because of the 
carrier's wrongful refusal to accept the 
merchandise for shipment is sufficient to 
support the referee’s finding of actual dam- 
ages, profits which would have been cer- 
tainly realized but for the carrier’s wrong- 
ful refusal of the shipment being recover- 
able under this section. Corbett v. Atlan- 

successfully contend that the shipment tic Coast Line R. Co., 205 N. C. 85, 170 S. 
came within another classification for EK. 129 (1933). 
which higher freight charges were pre- 

§ 62-246. Partial charges for partial deliveries. — Whenever any 
freight of any kind shall be received by any railroad company in this State to be 
delivered to any consignee in this State, and a portion of the same shall not have 
been received at the place of destination, it shall not be lawful for such carrier 
to demand any part of the charges for freight or transportation due for such por- 
tion of the shipment as shall not have reached the place of destination. Such car- 
rier shall be required to deliver to the consignee such portion of the consign- 
ment as shall have been received upon the payment or tender of the freight charges 
due upon such portion. But nothing in this section shall be construed as inter- 
fering with or depriving a consignor, or other person having authority, of his 
rights of stoppage in transit. (1893, c. 495; Rev., s. 2641; C. S., s. 3521; 1963, 
c. 1165, s. 1.) 

§ 62-247. Commission to establish and regulate stations for freight 
and passengers; abandonment of station or diminution of accommoda- 
tions.—(a) The Commission is empowered and directed to require, where the 
public necessity demands, and it is demonstrated that the revenue received will be 
sufficient to justify it, the establishment of stations or terminals by any railroad 
company, to require the erection of depot accommodations commensurate with 
such business and revenue, and to require the erection of accommodations for 
loading and unloading livestock and for feeding, sheltering and protecting the 
same in transportation. ‘The Commission shall not require any railroad company 
to establish any station nearer to another station than five miles. 

(b) The Commission is empowered and directed to require a change of any 
station or terminal or the repair, addition to, or change of any station or terminal 
by any railroad company in order to promote the security, convenience and ac- 
commodation of the public. 

(c) A railroad company which has established and maintained for a year or 
more a passenger station or freight depot at a point upon its road or route shall 
not abandon such station or depot, nor substantially diminish the accommoda- 
tion furnished by the stopping of trains, except by consent of the Commission. 
Freight or passenger depots may be relocated upon the written approval of the 
Commission. (1899, c. 164, s. 2, subsecs. 12, 13, ss. 19, 20; Rev., ss. 1097, 1098; 
is ree Wa C. S.,,ss. 1040, 1041, 1051; 1933, c. 134, s. 8: 1941, c. 97; 1963, «. 

payee 

Cross Reference.—As to power of Utili- 
ties Commission to regulate building of 
shelters at railroad division points, see § 
62-229. 

Liberal Construction.— Subsection (b) of 
this section is of a remedial nature, and will 

be liberally construed by the courts in fav- 
or of the exercise of the authority con- 
ferred. State v. Southern R. Co., 185 N. 
C. 435, 117 S. E. 563 (1923). See State v. 
Southern R. Co., 196 N. C. 190, 145 S. E. 
19 (1928). 
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Power to Require and Regulate Depots. 

—The Commission can order new depots 

established wherever they are needed, and 

has the lesser power to require proper 
facilities at those already established. Cor- 

poration Comm. v. Railroad, 139 N. C. 126, 

51 S. E. 793 (1905). 

May Require Track Scales.——The Com- 

mission is empowered to require “depot ac- 

commodations commensurate with such 

business and revenue,” which justifies the 

Commission in requiring “track scales” at 

points along the line. Corporation Comm. 

vy. Atlantic Coast Line R. Co., 139 N. C. 

126, 51 S. E. 793 (1905). 
The court, or the jury upon proper in- 

structions, as the case may be, should pass 

upon the reasonableness and necessity of 

an order of the Commission requiring track 

scales to be put in. Corporation Comm. v. 

§§ 62-248 to 62-258: Omitted. 
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Atlantic Coast Line R. Co. 139 N. C 

126 0D IO Enns oS (1905). 

Railroad Not Released from Private 

Contract.—The limitation on the powers of 

the Commission to require common car- 

riers to establish stations within five miles 

of each other does not release the carriers 

from a contract, with an individual, to 

maintain a flag stop within the bounds of 

his plantation. Parrott v. Atlantic, etc., R. 

Co., 165 N. C. 295, 81 S. E. 348 (1914). 

Orders Subject to Review by the 

Courts.—The power of the Commission, 

under this section, cannot be unreasonably 

exercised, and its orders are subject to re- 

view by the superior court and the Su- 

preme Court. Corporation Comm. vy. At- 

lantic Coast Line R. Co., 139 N. C. 126, 

51 S. E. 793 (1905). 

ArTIcLE 12. 

Motor Carriers. 

§ 62-259. Additional declaration of policy for motor carriers.—In 

addition to the declaration of policy set forth in § 62-2 of article 1 of chapter 

62, it is declared the policy of the State of North Carolina to preserve and con- 

tinue all motor carrier transportation services now afforded this State; and to 
. 

provide fair and impartial regulations of motor carriers in the use of the public 

highways in such a manner as to promote, in the interest of the public, the in- 

herent advantages of highway transportation; to promote and preserve adequate 

economical and efficient service to all the communities of the State by motor 

carriers; to encourage and promote harmony among all carriers and to prevent 

discrimination, undue preferences or advantages, or unfair or destructive com- 

petitive practices between all carriers; to foster a coordinated State-wide motor 

carrier service: and to conform with the national transportation policy and the 

federal motor carriers acts insofar as the same may be practical and adequate for 

application to intrastate commerce. (1947, 1c." 1008) 's." 1; 1949," c. 1132) 7s; 

1963, c. 1165, s. 1.) 
Local Modification.—Cabarrus: 1947, c. 

532; 1949, c. 1132, s. 39. 
Editor’s Note. — This article combines 

the Bus Act of 1949, Session Laws 1949, 

c. 1132, and the North Carolina Truck Act, 

Session Laws 1947, c. 1008. For a discus- 

sion of the Bus Act of 1949, see 27 N. C. 

Law Rev. 467. As to application of former 

article of similar import, see City Coach 

Co. v. Gastonia Transit Co., 227 N. C. 391, 

AOS (2d) 398 (1947). 

Purpose of Truck Act. — The North 

Carolina Truck Act was enacted to pre- 

serve and continue motor carrier transpor- 

oe 

tation services. State v. Fredrickson Mot- 

or Exp., 232 N. C. 178, 59 S. E. (2d) 580 

(1950). 

Policy of the Bus Act Stated. — The 

policy of the law controlling the granting 

of bus franchises is to provide adequate, 

economical and efficient bus service at rea- 

sonable cost to all communities of the 

State, without discrimination, undue priv- 

ileges or advantages or unfair or destruc- 

tive competitive practices, all to the end of 

promoting the public interest. State v. 

Queen City Coach Co., 233 N. C. 119, 63 

GM ES (Sdpu113x(1 988). 

§ 62-260. Exemptions from regulations.—(a) Nothing in this chapter 

shall be construed to include persons and vehicles engaged in one or more of 

the foliowing services by motor vehicle if not engaged at the time in the trans- 
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portation of other passengers or other property by motor vehicle for compen- 

sation: 

(1) Transportation of passengers or property for or under the control of 

the United States government, or the State of North Carolina, or 

any political subdivision thereof, or any board, department or com- 

mission of the State, or any institution owned and supported by the 

State ; 
(2) Transportation of passengers by taxicabs when not carrying more than 

six (6) passengers or transportation by other motor vehicles per- 

forming bona fide taxicab service and not carrying more than six 

(6) passengers in a single vehicle at the same time when such taxi- 

cab or other vehicle performing bona fide taxicab service is not op- 

erated on a regular route or between fixed termini; provided, no 
taxicab while operating over the regular route of a common carrier 
outside of a municipality and a residential and commercial zone ad- 
jacent thereto, as such zone may be determined by the Commission 
as provided in (8) of this subsection, shall solicit passengers along 
such route, but nothing herein shall be construed to prohibit a taxt- 
cab operator from picking up passengers along such route upon call, 
sign or signal from prospective passengers ; 

(3) Transportation by motor vehicles owned or operated by or on behalf of 
hotels while used exclusively for the transportation of hotel patron- 
age between hotels and local railroad or other common carrier sta- 
tions ; 

(4) Transportation of passengers to and from airports and passenger air- 
line terminals when such transportation is incidental to transporta- 
tion by aircraft; 

(5) Transportation of passengers by trolley buses operated by electric 
power derived from a fixed overhead wire, furnishing local passen- 
ger transportation similar to street railway service; 

(6) Transportation by motor vehicles used exclusively for the transporta- 
tion of passengers to or from religious services; 

(7) Transportation of bona fide employees of an industrial plant to and 
from their regular employment; 

(8) Transportation of passengers when the movement is within a munici- 
pality exclusively, or within contiguous municipalities and within a 
residential and commercial zone adjacent to and a part of such mu- 
nicipality or contiguous municipalities; provided, the Commission 
shall have power in its discretion, in any particular case, to fix the 
limits of any such zone; 

(9) Transportation in bulk of sand, gravel, dirt, debris, and other aggre- 
gates, or ready-mixed paving materials for use in street or highway 
construction or repair; 

(10) Transportation of newspapers; 
(11) Transportation of insecticides, fungicides and the ingredients thereof; 

transportation of farm, dairy or orchard products from farm, dairy 
or orchard to warehouse, creamery, or other original storage or 
market ; 

(12) Transportation for and under the control of co-operative associations 
organized and operating under the Federal Agricultural Marketing 
Act, U.S.C.A. Title 12, § 1141(j), or under the State Co-operative 
Marketing Act, chapter 54, subchapter 5, General Statutes of North 
Carolina, as amended, or for any federation of such co-operative as- 
sociations; provided, such federation possesses no greater powers or 
purposes than such co-operative associations; 
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(13) Transportation of livestock, or fish, including shellfish and shrimp, 
but not including manufactured products thereof; 

(14) Transportation of raw products of the forest, including firewood, logs, 
crossties, stavebolts, pulpwood, and rough lumber, but not including 

manufactured products therefrom ; 

(15) Pickup, delivery, and transfer service for railroads, express compa- 
nies, water carriers and motor carriers in connection with their re- 
spective line-haul services within the commercial zone of any mu- 
nicipality, as defined by the Commission between their terminals and 
places of collection or delivery of freight; 

(16) Transportation by a bona fide private carrier, as defined in § 62-3 

(17) Transportation of any commodity anywhere of a character not hauled 
in the ordinary course of business by a common carrier by motor 
vehicle. 

(b) The Commission shall have jurisdiction to fix rates of carriers of pas- 
sengers operating as described in (5) and (8) of subsection (a) of this section 
in the manner provided in this chapter, and shall have jurisdiction to hear and 
determine controversies with respect to extensions and services, and the Com- 
mission’s rules of practice shall include appropriate provisions for bringing such 
controversies before the Commission and for the hearing and determination of 
the same; provided nothing in this paragraph shall include taxicabs. 

(c) The Commission may conduct investigations to determine whether any 
person purporting to operate under the exemption provisions of this section is, 
in fact, so operating, and make such orders as it deems necessary to enforce 
compliance with this section. 

(d) The venue for any action commenced to enforce compliance with the 
terms of this article against any person purporting to operate under any of the 
exemptions provided in this section shall be in one of the counties of the ju- 
dicial district wherein the violation is alleged to have taken place and such per- 
son shall be entitled to trial by jury. 

(e) None of the provisions of this section nor any of the provisions of this 
chapter shall be construed so as to prohibit or regulate the transportation of 
property by any motor carrier when the movement is within a municipality or 
within contiguous municipalities and within a zone adjacent to and commercially 
a part of such municipality or contiguous municipalities, as defined by the Com- 
mission, The Commission shall have the power in its discretion, in any particu- 

lar case, to fix the limits of any such zone. Nothing herein shall be construed 

as an abridgment of the police powers of any municipality over such operation 

wholly within any such municipality. Nothing in this chapter shall be construed 

to prohibit or regulate the transportation of household effects of families frorn 

one residence to another by persons who do not hold themselves out as being, 

and are not generally engaged in the business of transporting such property for 

compensation. (1947, c. 1008, s. 4; 1949; GRE 32 5 S65 6195 e972. Saale woo: 

ell 40).9. 2+, 1955,.c.,1194, ss..1,.23-1959,.cn1025.6..639. sa lane L0Gom ce IO, 

Sap 15) 

The Utilities Commission is not vested 

with power to require the operators of 

services enumerated in subdivisions (1) to 

(8) of subsection (a) to obtain a franchise 

from it and does not have any supervision 

or jurisdiction over such operation, except 

the operations set forth in subdivisions (5) 

and (8) of subsection (a), and as to them 

it retains jurisdiction to fix rates and “to 

hear and determine controversies with re- 
spect to extensions and services.” Win- 
ston-Salem yv. Winston-Salem City Coach 
Lines, Inc., 245 N. C. 179, 95 S. E: (2d) 
510 (1956). 

Commission Has Jurisdiction to Deter- 
mine Exemptions.—The Commission has 
jurisdiction to determine whether or not 

the actual operations of a carrier are un- 
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der the exemptive provisions of this sec- 

tion. State v. McKinnon, 254 N. C. 1, 118 

S. E. (2d) 134 (1961). 
Jurisdiction of Commission over City 

Bus Lines. — The Commission has been 

given specific authority to fix city bus 

fares. State v. Greensboro, 244 N. C. 247, 

9370S) By. (20) 0151 (1956). 

An intracity carrier, holding a certificate 

of exemption issued by the Commission 

and a franchise from the city or town in 

which it operates, is exempt from control 
of the Commission, except as to rates and 
controversies with respect to extensions 
and services. State v. McKinnon, 254 N. 

Crt 118,.S3. (2d) 1384. (1961); 
Any provisions with respect to rates 

and services contained in a franchise con- 
tract between a utilities company and a 

municipal corporation, authorizing the 
utilities company to transport passengers 

over its streets, are subject to the orders 

ef the Utilities Commission in respect 
thereto. Winston-Salem vy. Winston-Salem 
City Coach Lines, Inc., 245 N. C. 179, 95 
S. E. (2d) 510 (1956). 
Same — Dispute as to Curtailment of 

Services by Bus Carrier.—Where a munic- 
ipality has granted a franchise to a utilities 
company to operate passenger buses over 
its streets, the parties may mutually agree 
upon extensions and services, changes in 
routes, or curtailment of services, when in 
the opinion of the governing board of the 
municipality such changes are, under the 

existing conditions, for the best interest of 
all concerned, including the public. How- 
ever, when the parties are unable to agree 

to a proposed curtailment of existing serv- 
ices, the matter is within the exclusive 

jurisdiction of the Utilities Commission 
and the municipality may not enjoin the 
utility from the proposed curtailment of 
services, although the utility may not 
change its schedules or curtail its services 
unless given authority to do so by the 
Utilities Commission. Winston-Salem v. 
Winston-Salem City Coach Lines, Inc., 
245 N. C. 179, 95 S. E. (2d) 510 (1956). 

No Territorial Limitations on Intracity 
Carrier When Subsections (a) (1) and (a) 
(6) Apply.—An exempted intracity carrier 

under subsection (a) (8) has no territorial 

limitations as to the transportation of pas- 
sengers under subsections (a) (1) and (a) 
(6) of this section, where the request for 
such services arises within the area for 
which such carrier holds a certificate of 
exemption from the Commission and a 

franchise from the municipality in which it 
operates or within any additional zone or 
zones adjacent thereto which have been 
fixed by the Commission. State v. Mc- 

GENERAL STATUTES OF NortTH CAROLINA § 62-260 

Kinnon, 254 N. C. 1, 118 S. E. (2d) 134 

(1961). 

Operations Devoted Exclusively to 

Transportation of Employees to and from 

Work. — The North Carolina Utilities 

Commission does not have regulatory 

supervision of operations devoted exclu- 

sively to the transportation by motor ve- 

hicle of the bona fide employees of in- 

dustrial plants to and from the places of 

their employment even in cases where the 

persons conducting such operations are 

engaged at the same time or at other 

times in carrying on the callings of com- 

mon carriers by motor vehicle. State v. 

Carolina Coach Co., 236 N. C. 583, 73 S. 

E. (2d) 562 (1952). 
Transportation to and from Federal 

Military Reservation. — This section ex- 

empts from the regulation of the Utilities 

Commission carriers in intrastate com- 

merce transporting passengers for hire to 

and from federal military reservations or 

bases only if such carriers have been pro- 

cured by the United States government 

to carry passengers for it, or the trans- 

portation of such passengers is under the 

control of the United States. Bryant v. 

Barber, 237 N. C. 480, 75 S. E. (2d) 410 

(1953). 

As to motor vehicles carrying mail under 

former statute, see Winborne v. Browning, 

206 N. C. 557, 174 S. E. 579 (1934). 

Transportation of Athletic Teams and 

School Bands.—While it is true that the 

statute which governs the operation of 

school buses makes no provision one way 

or the other for the transportation of ath- 
letic teams or school bands, it is equally 

true that school bands and athletic teams 

are under the control of the school author- 
ities. Therefore the board controlling such 
activities would have the inherent right to 

contract for such transportation as might 

be necessary to transport its athletic teams 

and its bands to and from such events have 

been scheduled under the supervision of 

school authorities, and such transportation 

would be exempt under subsection (a) (1) 
of this section. State v. McKinnon, 254 N. 
Cy 4,118 S) BE. (2d) 134 (2061); 

Action by Competing Carrier against 
Exempted Carrier Violating Section. — 

When an exempted carrier is operating in 

violation of the exemptive provisions of 

this section, any other carrier adversely af- 
fected thereby may institute an action in 
the superior court against such exempted 
carrier, pursuant to the provisions of sub- 
section (d) of this section and § 62-279. 
State v. McKinnon, 254 N. C. 1, 118 S. E. 
(2d) 134 (1961). 
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§ 62-261. Additional powers and duties of Commission applicable 

to motor vehicles.—The Commission is hereby vested with the following pow- 

ers and duties: 

(1) To supervise and regulate common carriers of passengers by motor 

vehicle and to that end the Commission may establish reasonable re- 

quirements with respect to continuous and adequate service, trans- 

portation of baggage, newspapers, mail and light express, uniform 
systems of accounts, records and reports and preservation of records. 

(2) To supervise the operation of passenger bus stations in any manner 
necessary to promote harmony among the carriers using such sta- 

tions and efficiency of service to the traveling public. 

(3) To prescribe qualifications and maximum hours of service of drivers 

and their helpers, and rules regulating safety of operation and equip- 

ment; and in the interest of uniformity of intrastate and interstate 

rules and regulations applicable within the State with respect to maxi- 

mum hours of service of vehicle drivers and their helpers, and safety 

of operation and equipment, the Utilities Commission may adopt and 

enforce the rules and regulations adopted and promulgated by the 

Interstate Commerce Commission with respect thereto, insofar as the 

Utilities Commission finds the same to be practical and advantageous 

for application in this State and not in conflict with this article. In 

order to promote safety of operation of motor carriers, the Utilities 

Commission may avail itself of the assistance for any other agency of 

the State having special knowledge of such matters and it may make 

such investigations and tests as may be deemed necessary to pro- 

mote safety of equipment and operation of vehicles upon the high- 

ways. 

(4) For the purpose of carrying out the provisions of this article, the 

Utiities Commission may avail itself of the special information of 

the State Highway Commission in promulgating safety requirements 

and in considering applications for certificates or permits with par- 

ticular reference to conditions of the public highway or highways in- 

volved, and the ability of the said public highway or highways to 

carry added traffic; and the State Highway Commission, upon re- 

quest of the Utilities Commission, shall furnish such information. 

(5) The Commission may, without prior notice and hearing, make and 

enter any order, rule, regulation, or requirement, not affecting rates, 

upon unanimous finding by the Commission of the existence of an 

emergency and make such order, rule, regulation or requirement ef- 

fective upon notice given to each affected motor carrier by registered 

mail, or by certified mail, pending a hearing thereon as provided in 

this subdivision. It shall not be necessary for the Commission to give 

notice to the carriers affected or to hold a hearing prior to a revi- 

sion in the rules regarding procedures to be followed in filing rates. 

Any such emergency order, rule, regulation or requirement shall be 

subject to continuation, modification, change, or revocation after no- 

tice and hearing and all such emergency orders, rules, regulations 

and requirements shall be supplanted and superseded by any final 

order, rule regulation or requirement entered by the Commission. 

(6) The Commission shall regulate brokers and make and enforce rea- 

sonable requirements respecting their licenses, financial responsibil- 

ity, accounts, records, reports, operations and practices. 

(7) The Commission and its duly authorized inspectors and agents shall 

have authority at any time to enter upon the premises of any motor 
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carrier, subject to the provisions of this article, for the purpose of 

inspecting any motor vehicles and equipment used by such motor 

carriers in the transportation of passengers, and to prohibit the use 

by any motor carrier of any motor vehicle or parts thereof or equip- 

ment thereon adjudged by such agents and inspectors to be unsafe 

for use in the transportation of passengers upon the public high- 

ways of this State; and when such agents or inspectors shall dis- 

cover any motor vehicle of such motor carrier in actual use upon 

the highways in the transportation of passengers to be unsafe or any 

parts thereof or any equipment thereon to be unsafe, such agents or 

inspectors shall also have the right to stop any motor vehicle which 

vehicle, parts or equipment are imminently dangerous, stop such ve- 

hicle and require the operator thereof to discontinue its use and to 

substitute therefor a safe vehicle, parts or equipment at the earliest 

possible time and place, having regard for both the convenience and 

the safety of the passengers. When an inspector or agent stops a mo- 

tor vehicle on the highway, under authority of this section, and the 

motor vehicle is in operative condition and its further movement is 

not dangerous to the passengers and to the users of the highways, it 

shall be the duty of the inspector or agent to guide the vehicle to the 

nearest point of substitution or correction of the defect. Such agents or 

inspectors shall also have the right to stop any motor vehicle which 

is being used upon the public highways for the transportation of 

passengers by a motor carrier subject to the provisions of this arti- 

cle and to eject therefrom any driver or operator who shall be op- 

erating or be in charge of such motor vehicle while under the in- 

fluence of intoxicating liquors. It shall be the duty of all inspectors 
and agents of the Commission to make a written report, upon a form 
prescribed by the Commission, of inspections of all motor equipment 

and a copy of each such written report, disclosing defects in such 

equipment, shall be served promptly upon the motor carrier operat- 
ing the same, either in person by the inspector or agent or by mail. 
Such agents and inspectors shall also make and serve a similar writ- 
ten report in cases where a motor vehicle is operated in violation of 
the laws of this State or of the orders, rules and regulations of the 
Commission. 

(8) To determine, upon its own motion, or upon motion by a motor car- 
rier, or any other party in interest, whether the transportation of 
property in intrastate commerce performed by any motor carrier or 
class of motor carriers lawfully engaged in operation in this State is 
in fact of such nature, character, or quantity as not substantially to 
affect or impair uniform regulation by the Commission of transporta- 
tion by motor carriers engaged in intrastate commerce. Upon so 
finding, the Commission shall issue a certificate of exemption to 
such motor carrier or class of motor carriers which, during the pe- 
riod such certificate shall remain effective and unrevoked, shall exempt 
such carrier or class of motor carriers from compliance with the provi- 
sions of this article, and shall attach to such certificate such reasonable 
terms and conditions as the public interest may require. At any time 
after the issuance of any such certificate of exemption, the Commis- 
sion may by order revoke all or any part thereof, if it shall find that 
the transportation in intrastate commerce performed by the carrier 
or class of carriers designated in such certificate will be, or shall have 
become, or is reasonably likely to become, of such nature, character, 

or quantity as in fact substantially to affect or impair uniform regu- 
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lation by the Commission of intrastate transportation by motor car- 
riers in effectuating the policy declared in this chapter. Upon revo- 
cation of any such certificate, the Commission shall restore to the car- 
rier or carriers affected thereby, without further proceedings, the au- 
thority, if any, to operate in intrastate commerce held by such car- 

rier or carriers at the time the certificate of exemption pertaining to 
such carrier or carriers became effective. No certificate of exemption 
shall be denied, and no order of revocation shall be issued, under this 
paragraph, except after reasonable opportunity for hearing to inter- 
ested parties. 

(9) To inquire into the management of the business of motor carriers and 
into the management of business of persons controlling, controlled 
by or under common control with, motor carriers to the extent that 
such persons have a pecuniary interest in the business of one or more 
motor carriers, and the Commission shall keep itself informed as to 
the manner and method in which the same are conducted, and may 
obtain from such carriers and persons such information as the Com- 
mission deems necessary to carry out the provisions of this article. 

(10) To relieve the highways of all undue burdens and safeguard traffic 
thereon by promulgating and enforcing reasonable rules, regulations 
and orders designed and calculated to minimize the dangers attend- 
ing transportation on the highways of all commodities including ex- 
plosives or highly inflammable or combustible liquids, substances or 
gases. 

(11) The Commission may from time to time establish such just and reason- 
able classifications of groups of carriers included in the term “common 
carrier by motor vehicle” or contract carrier by motor vehicle as the 
special nature of the service performed by such carriers shall re- 
quire; and such just and reasonable rules, regulations, and require- 
ments, consistent with the provisions of this article, to be observed 
by such carriers so classified or grouped, as the Commission deems. 
necessary or desirable in the public interest. (1947, c. 1008, s. 5; 
1949 ¥c. 113Z,.-s.. 6; 1953, ca 1140 Sseeoe 1057 eC uOomS anew boos 
Suu7 ta DOL, Cr4/2, Sein 19055 CeLLOomS mare) 

Cross Reference.—As to revocation of 
license plates for violation of chapter, see 

§ 62-278. 

Rules and Regulations.—The Commis- 
sion may impose upon the holder of a 
permit any reasonable rules and regula- 
tions with respect to the operations there- 
under which are now in effect or which 
may be adopted hereafter for the regula- 
tion of motor vehicle carriers performing 
similar service. State v. Fleming, 235 N. 
C. 660, 71 S. E. (2d) 41 (1952). 

Commission Must Acquire Certificate 
Holder to Render Services Contemplated. 

—The Truck Act of 1947 and the amend- 
ments thereto placed upon the Commis- 
sion the responsibility of requiring the 
holder of the certificate to render the serv- 
ice contemplated. State v. Colter, 259 N. 
C. 269, 130 S. E. (2d) 385 (1963). 
A substantial rather than a simulated 

performance is required to support a bona 

fied carrier operation. State v. Colter, 259 

N. C. 269, 130 S. E. (2d) 385 (1963). 

Contracts Subject to Commission’s Au- 
thority. — Contracts between carriers af- 

fecting service to the public are subject to. 
the Commission’s regulatory authority. 

State’ vy. Carolina Coach Go. 260 IN; G43" 
132 S. E. (2d) 249 (1963). 

Contract When Approved Is Order of 
Commission.—A contract between public 
utilities, when formally approved by the 
Commission, is in effect an order of the 
Commission binding on each of the par- 
ties. State v. Carolina Coach Co., 260 N. 
C. 43, 132 S. BE. (2d) 249 (1963). 

The interchange of freight between an 
intrastate and an interstate carrier, even 
though the property is being moved in 
interstate commerce, is left to the state 

commissions. State v. Fox, 239 N. C.. 
253, 79 S. E. (2d) 391 (1954). 
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§ 62-262. Applications and hearings.—(a) Except as otherwise pro- 

vided in §§ 62-260 and 62-265, no person shall engage in the transportation of 

passengers or property in intrastate commerce unless such person shall have 

applied to and obtained from the Commission a certificate or permit authorizing 

such operations, and it shall be unlawful for any person knowingly or wilfully 

to operate in intrastate commerce in any manner contrary to the provisions of 

this article, or of the rules and regulations of the Commission. No certificate or 

permit shall be amended so as to enlarge or in any manner extend the scope of 

operations of a motor carrier without complying with the provisions of this sec- 

tion. 

(b) Upon the filing of an application for a certificate or a permit, the Com- 

mission shall, within a reasonable time, fix a time and place for hearing such 
application. For bus applications, the Commission shall cause notice of the time 
and place of hearing to be given by mail to the applicant, to other motor carriers 
holding certificates or permits to operate in the territory proposed to be served 
by the application, and to other motor carriers who have pending applications to 
so operate. The Commission shall from time to time prepare a truck calendar con- 
taining notice of such hearings, a copy of which shall be mailed to the appli- 
cant and to any other persons desiring it, upon payment of charges to be fixed 
by the Commission. The notice or calendar herein required shall be mailed at 
least twenty (20) days prior to the date fixed for the hearing, but the failure 
of any person, other than applicant, to receive such notice or calendar shall not, 
for that reason, invalidate the action of the Commission in granting or denying 
the application. 

(c) The Commission may, in its discretion, except where a regular calendar 
providing notice is issued, require the applicant to give notice of the time and 
place of such hearing together with a brief description of the purpose of said 
hearing and the exact route or routes and authority applied for, to be published 
not less than once each week for two successive weeks in one or more newspapers 
of general circulation in the territory proposed to be served. The Commission 
may in its discretion require the applicant to give such other and further notice 
in the form and manner prescribed by the Commission to the end that all in- 
terested parties and the general public may have full knowledge of such hear- 
ing and its purpose. If the Commission requires the applicant to give notice by 
publication, then a copy of such notice shall be immediately mailed by the appli- 
cant to the Commission, and upon receipt of same the chief clerk shall cause the 
copy of notice to be entered in the Commission’s docket of pending proceedings. 
The applicant shall, prior to any hearing upon his application, be required to 
satisfy the Commission that such notice by publication has been duly made, and 
in addition to any other fees or costs required to be paid by the applicant, the 
applicant shall pay into the office of the Commission the cost of the notices here- 
in required to be mailed by the Commission. 

(d) Any motor carrier desiring to protest the granting of an application for 
a certificate or permit, in whole or in part, may become a party to such pro- 
ceedings by filing with the Commission, not less than ten (10) days prior to the 
date fixed for the hearing, unless the time be extended by order of the Com- 
mission, its protest in writing under oath, containing a general statement of the 
grounds for such protest and the manner in which the protestant will be ad- 
versely affected by the granting of the application, in whole or in part. Such prot- 
estant may also set forth in his protest its proposal, if any, to render either 
alone or in conjunction with other motor carriers, the service proposed by the 
applicant, either in whole or in part. Upon the filing of such protest it shall be 
the duty of the protestant to file three copies with the Commission, and the ap- 
plicant shall certify that a copy of said protest has been delivered or mailed to 
the applicant or applicant’s attorney. When no protest is filed with the Com- 
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mission within the time herein limited, or as extended by order of the Com- 

mission, the Commission may proceed to hear the application and make the nec- 

essary findings of fact and issue or decline to issue the certificate or permit ap- 

plied for without further notice. Persons other than motor carriers shall have 

the right to appear before the Commission and give evidence in favor of or 

against the granting of any application, and with permission of the Commission 

may be accorded the right to examine and cross-examine witnesses. 

(e) If the application is for a certificate, the burden of proof shall be upon 

the applicant to show to the satisfaction of the Commission : 

(1) That public convenience and necessity require the proposed service 

in addition to existing authorized transportation service, and 

(2) That the applicant is fit, willing and able to properly perform the 

proposed service, and 

(3) That the applicant is solvent and financially able to furnish adequate 

service on a continuing basis. 

(f) No certificate for the transportation of passengers shall be granted to 

an applicant proposing to serve a route already served by a previously author- 

ized motor carrier unless and until the Commission shall find from the evidence 

that the service rendered by such previously authorized motor carrier or car- 

riers on said routes is inadequate to meet the requirements of public conven- 

ience and necessity; and if the Commission shall find that the service being 

rendered by such certificate holder or holders on said routes is inadequate to 

meet the requirements of public convenience and necessity, such certificate holder 

or holders who have protested the application as provided in subsection (d) of 

this section, shall be given reasonable time to remedy such inadequacy before 

any certificate shall be granted to an applicant proposing to operate on such routes, 

unless the Commission finds that the previously authorized carrier, filing such 

protest, is either financially unable, or otherwise unqualified, or is unwilling to 

render, on a continuing basis, the service applied for or the service found by 

the Commission to meet the requirements of public convenience and necessity. 

In all cases in which applications affect local intracity bus service, the Com- 

mission shall give consideration to all interests involved and make appropriate 

provision for the protection thereof, and to that end local intracity operators 

shall have the right to be heard as protestants, or intervenors. 

(g) A certificate for the transportation of passengers may include authority 

to transport in the same vehicle with passengers the baggage of such passen- 

gers, newspapers, express parcels or United States mail when authorized so to 

do by the government of the United States of America; or to transport bag- 

gage of passengers in a separate vehicle. The Commission, in its discretion, may 

require through joint routes and rates for the transportation of newspapers and 

express parcels. 

(h) Common carriers by motor vehicle transporting passengers under a cer- 

tificate issued by the Commission may operate to any place in this State, pursu- 

ant to charter party or parties, trips originating on such common carrier’s au- 

thorized routes or in the territory served by its routes under such reasonable 

rules and regulations as the Commission may prescribe. 

(i) If the application is for a permit, the Commission shall give due consid- 

eration to: 

(1) Whether the proposed operations conform with the definition in this 

chapter of a contract carrier, 

(2) Whether the proposed operations will unreasonably impair the efficient 

public service of carriers operating under certificates, or rail car- 

riers, 
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(3) Whether the proposed service will unreasonably impair the use of the 
highways by the general public, 

(4) Whether the applicant is fit, willing and able to properly perform the 
service proposed as a contract carrier, 

(5) Whether the proposed operations will be consistent with the public 
interest and the policy declared in this chapter; and 

(6) Other matters tending to qualify or disqualify the applicant for a per- 
mit. 

(j) After the issuance of a certificate or permit for the transportation of pas- 
sengers, as provided in this section, such certificate or permit may thereafter be 
amended, changed or modified, by requiring the holder to furnish more or less 
transportation service, or by changing the routes over which service has been 
authorized, or by imposing other reasonable terms, conditions, restrictions, and 
limitations as public convenience and necessity or reasonable regulation of traf- 
fic upon the highways may require; provided, that the procedure in all such 
cases as to notice and hearing shall be the same as provided in this section for 
the issuance of a certificate or permit. 

(k) The Commission shall by general order, or rule, having regard for the 
public convenience and necessity, provide for the abandonment or permanent or 
temporary discontinuance of transportation service previously authorized in a 
certificate. (1947, °c, 1008, 5.11; 1949 <cP 113253 010791955 ete a2o eae one 
er TIS 278s. 6,0e 5 1050.0, 639, 's..115 81963 tenet 1G eee elen 

The procedure before the Commission is 
more or less informal, and is not as strict 
as in civil cases, nor is it confined by tech- 
nical rules; substance and not form is con- 

trolling. State v. Carolina Coach Co., 260 
Ni) C. 43,0182 78.1. (2d), 249) (1963), 
The power of the Commission is not re- 

stricted to the proceedings as commenced, 

but it may enlarge the scope of the inquiry 

beyond the issue raised by the pleadings 
where the parties to be affected are before 
the Commission, participate in the pro- 
ceedings, have full opportunity to be heard, 
and are not misled as to the purpose of the 
hearing. State v. Carolina Coach Co., 260 
N. C. 43, 132 S. E. (2d) 249 (1963). 
The Commission is not confined to the 

immediate scope of the pleadings on file. 
It may enlarge the scope of the inquiry, 
and where the parties to be affected are 
before it, participate in the inquiry and 
make defense, they cannot complain of a 
departure from the pleadings. State v. 
Carolina Coach Co., 260 N. C. 43, 132 S. 
KE. (2d) 249 (1963). 

Application for New Authority Treated 
as Motion in Prior Cause.—An application 
for a new authority to carry passengers 
between two municipalities of the state 
along a new route made feasible by the im- 
provement or construction of highways 
could be treated by the Utilities Commis- 
sion as a motion in a prior cause in which 
the Commission approved an agreement of 
the carriers in regard to their respective 
services between the cities provided the 
carriers affected were given notice and an 

opportunity to be heard. The question of 

whether the prior order of approval could 
be collaterally attacked was thus obviated. 
State v. Carolina Coach Co., 260 N. C. 43, 
132 S. E. (2d) 249 (1963). 
The convenience and necessity required 

by this section are those of the public and 
not of an individual or individuals. State 
v. Carolina Coach Co., 260 N. C. 43, 132 
S. E. (2d) 249 (1963). 
The doctrine of convenience and neces- 

sity is a relative or elastic theory. The facts 
in each case must be separately consid- 
ered and from those facts it must be de- 
termined whether public convenience and 
necessity requires a given service to be 
performed or dispensed with. State v. Car- 
olina Coach Co., 260 N. C. 43, 132 S. E. 
(2d) 249 (1963). 

“Necessity” means reasonably necessary 
and not absolutely imperative. State v. 
Carolina Coach Co., 260 N. C. 43, 132 S. 
E. (2d) 249 (1963). 
Any service or improvement which is 

desirable for the public welfare and highly 
important to the public convenience may 
be properly regarded as necessary. State 

v. Carolina Coach Co., 260 N. C. 43, 132 
S. E. (2d) 249 (1963). 

If a new Service is necessary, and if 
there are carriers already in the field, there 
is always the vital question (in determin- 
ing convenience and necessity) whether 
the new service should be rendered by the 
existing carriers or by the new applicant. 
State v. Carolina Coach Co., 260 N. C. 43, 
132 S. E. (2d) 249 (1963). 
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Duplication of Service.—Under a former 
article of similar import, it was held that 
the Commission might, in its discretion, 
grant a franchise which would duplicate 

in whole or in part a previously authorized 
similar class of service; and, when it was 

shown to the satisfaction of the Commis- 

sion that the existing operations were not 

providing sufficient service reasonably to 

meet the public convenience and necessity 

and the existing operators, after thirty 

days’ notice, failed to provide the service 

required by the Commission, it would be 

the duty of the Commission to do so. State 

y. Carolina Coach Co., 224 N. C. 390, 30 S. 

E. (2d) 328 (1944); State v. City Coach 

Co., 234 N. C. 489, 67 S. E. (2d) 629 

(1951). 
The question of duplication of service 

must be determined under the provisions 

of the statute which was in effect at the 

time the order of the Commission was en- 

tered. State v. City Coach Co., 234 N. C. 

ASON S67. S. BE. (2d) 629 (1951). 

“Route” Not Synonymous with “Terri- 

tory”. — “Route” as used in this article 

means the highway or road traveled in 

serving communities, districts, or terri- 

tories adjacent to it, and is not synony- 

mous with “territory.” State v. Queen 

City Coach Co., 233 N. C. 119, 63 Sey 

(2d) 113 (1951); State v. Ray, 236 INS Ge 

692, 73 S. E. (2d) 870 (1953). 

This section does not purport to pro- 

tect against all competition but is designed 

to protect authorized carriers against ruin- 

ous competition, and the statute does not 

prohibit service of the same points by dif- 

ferent carriers over separate routes when 

such duplicate service is in the public in- 

terest. State v. Queen City Coach Co. 

933 N. C. 119, 63 S. E. (2d) 113 (1951); 

State v. Ray, 236 N. C. 692, 73 Sm bented) 

370 (1953). 

Application by carrier to serve cOm- 

munities being served by another carrier, 

who intervenes and protests the applica- 

tion, as distinguished from an application 

for duplication of routes, does not require 

the Utilities Commission to find that the 

existing carrier’s service is inadequate and 

to afford such existing carrier opportunity 

to remedy the inadequacy. State v. Queen 

City Coach Co., 233 N. C119, 63000. 

(2d) 118 (1951). 

Protection as to Duplication in Route. 

—This section prohibits the granting of a 

franchise over any part of the route of an 

existing carrier except upon the prescribed 

conditions, and not merely a duplication 

of the same route from terminus to ter- 

minus, but the application to serve com: 
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munities being served by the intervening 

carrier need not be denied in toto because 

there would be a duplication of routes 

along a short distance, since the existing 

carrier may be protected as to the dupli- 

cation in route by proper restrictions in 

the certificate. State v. Queen City Coach 

Co.,. 233. N. C219, o62- Sie Be5 (2d) 113 

(1951). See §§ 62-113, 62-114. 

Subsection (f) of this section does not 

forbid authority to two or more carriers 

to traverse the same segment of a high- 

way so long as they do not render dupli- 

cate service. The mere fact that the two 

carriers will use the same highway for a 

distance does not require a dental of the 

application. State v. Carolina Coach Co., 

260 N. C. 43, 132 S. E. (2d) 249 (1963). 

A traversing of the same highways tor 

certain distances by competing carriers 

may readily become necessary in the pub- 

lic interest and, in such an instance, more 

than one certificate may be granted, sub- 

ject to such restrictions as will protect the 

authorized carrier in respect of that part 

of the highway to be traversed by both. 

State v. Carolina Coach Co., 260 N. C. 43, 

132 S.. E. (2d) 249 (1963). 

Commission May Grant “Closed Door” 

Authority Though Application Is for Au- 

thority to Duplicate Service. — Since the 

Utilities Commission is not confined to the 

immediate scope of the pleadings filed, and 

may enlarge the scope of the inquiry, it 

may grant a “closed door” authority even 

though the application is for authority to 

duplicate service. State v. Carolina Coach 

Co., 260 N. C. 43, 132 S. E. (2d) 249 (1963). 

When “Closed Door” Authority Proper. 

—Where the principal business of a car- 

rier is the transportation of passengers be- 

tween two cities of the state along a route 

serving a number of other cities, and the 

improvement and construction of highways 

makes feasible a new and more direct route 

between the termini, the Utilities Com- 

mission, upon appropriation findings of 

fact, may grant such carrier “closed door” 

authority along the new route, notwith- 

standing that other carriers respectively, 

serve segments of the route in “open door” 

operations. State v. Carolina Coachy Cor, 

260 N. C. 43, 132 S. E. (2d) 249 (1963). 

Charter Service.—See State v. Fleming, 

935 N.C. 660,71, 0. 1b (2d) 41 (1952). 

Amendment Held Not to Enlarge Scope 

of Operation of Carrier. — See State v. 

Fleming, 235 N. C. 660, 71 S. E. (2d) 41 

(1952). 
Applied in Bryant v. Barber, 237 N. C. 

480, 75 S. E. (2d) 410 (1953). 
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§ 62-263. Application for broker’s license.—(a) No person shall en- 
gage in the business of a broker in intrastate operations within this State unless 
such person holds a broker’s license issued by the Commission. 

(b) The Commission shall prescribe the form of application and such rea- 
sonable requirements and information as may in its judgment be necessary. 

(c) Upon the filing of an application for license the Commission may fix a 
time and place for the hearing of the application and require such notices, pub- 
lications, or other service as it may prescribe by the general rule or regulation. 

(d) A license shall be issued to any qualified applicant therefor authorizing 
the whole or any part of the operations covered by the application if it is found 
that the applicant is fit, willing and able properly to perform the service pro- 
posed and to conform to the provisions of this article and the requirements, rules 
and regulations of the Commission thereunder, and that the proposed service, 
to the extent to be authorized by the license, is or will be consistent with the 
public interest and policy declared herein. 

(e) The Commission shall have the same authority over persons operating 
under and holding a brokerage license as it has over motor carriers under this 
article, and shall require a broker to furnish bond or other security approved 
by the Commission and sufficient for the protection of travelers by motor vehicle. 
(1049) cs 1132, 6; 133-1963, x©.\1165, 6. 1.) 

§ 62-264. Dual operations.—Unless the Commission, in its discretion, 
finds that the public interest so requires, no person or any person controlling, 
controlled by, or under common control with such person, shall hold both a 
certificate as a common carrier and permit as a contract carrier. (1947, c. 1008, 
s. 16; 1949, c. 1132, s. 16; 1963, c. 1165, s. 1) 

§ 62-265. Emergency operating authority.—To meet unforeseen emer- 
gencies, the Commission may, upon its own initiative, or upon written request 
by any person, department or agency of the State, or of any county, city or town, 
with or without a hearing, grant appropriate authority to any owner of a duly li- 
censed vehicle or vehicles, whether such owner holds a certificate or permit or not, 
to transport passengers or property, baggage, mail, newspapers and light express 
between such points, or within such area during the period of the emergency and 
to the extent necessary to relieve the same, as the Commission may fix in its or- 
der granting such authority ; provided, that unless the emergency is declared by 
the General Assembly or under its authority, the Commission shall find from 
such request, or from its own knowledge or conditions, that a real emergency 
exists and that relief to the extent authorized in its order is immediate, pressing 
and necessary in the public interest, and that the carrier so authorized has the 
necessary equipment and is willing to perform the emergency service as pre- 
scribed by the order. In all cases, under this section, the Commission shall first 
afford the holders of certificates or permits operating in the territory affected an 
opportunity to render the emergency service. Upon the termination of the emer- 
gency, the operating privileges so granted shall automatically expire and the Com- 
mission shall forthwith withdraw all operating privileges granted to any person 
ede this section. (1947, c. 1008, s. 17; 1949, ¢. 1132, 8.0172 1905 moo Los. 
SR) 

§ 62-266. Interstate carriers.—(a) This article shall apply to persons 
and vehicles engaged in interstate commerce over the highways of this State, 
except insofar as the provisions of this article may be inconsistent with, or shall 
contravene, the Constitution or laws of the United States, and the Commission 
may, in its discretion, require such carriers to file with it copies of their re- 
spective interstate authority and registration of their vehicles operated in the 
State, and to observe such reasonable rules and regulations as the Commission 
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| may deem advisable in the administration of this article and for the protection of 
persons and property upon the highways of the State. 

(b) The Commission or its authorized representative is authorized to confer 
with and to hold joint hearings with the authorities of other states or with the 
Interstate Commerce Commission or its representatives, or any other fed- 
eral or State agency in connection with any matter arising under this chapter, 
or under the Federal Motor Carrier Act, or under any other federal law which 
may directly or indirectly affect the interests of the people of this State or the 
policy declared by this chapter or by the Interstate Commerce Act. (1947, c. 
IOS eso. O40 oc. ise eA. 1903 C.LLOo SL) 

§ 62-267. Deviation from regular route operations. — (a) A com- 
mon carrier of passengers by motor vehicle operating under a certificate issued 
by the Commission may occasionally deviate from the routes over which it is 

| authorized to operate under the certificate, under such general or special rules 
} and regulations as the Commission may prescribe. 

(b) Any common carrier by motor vehicle, now or hereafter holding a cer- 
tificate issued by the Commission authorizing the transportation of general com- 
modities over regular routes between fixed termini, may, under such rules and 
regulations as the Commission may prescribe: 

(1) Transport from origin to destination, over any convenient highway or 
highways, shipments in truck loads originating at or destined to points 
on the regular routes of such carrier, and 

(2) Move shipments in truck loads from any point on its regular routes 
to any other points on its regular routes over any convenient high- 
way or highways between such points, whether over the routes of 
another carrier or not, where such movement over the carrier’s own 
routes would otherwise be unnecessarily circuitous. 

(c) In no event shall the operation of empty equipment by any carrier over 
any route or highway be construed as a violation of the rights of any carrier. 
(1947, c. 1008, s. 18; 1949, c. 1132, s. 18; 1963, c. 1165, s. 1.) 

§ 62-268. Security for protection of public.—No certificate, permit or 
broker’s license shall be issued or remain in force until the applicant shall have 
procured and filed with the Commission such security bond, insurance or self- 
insurance for the protection of the public as the Commission shall by regulation 

| require. (1947, c. 1008, s. 19; 1949, c. 1132, s. 19; 1963, c. 1165, s. 1.) 

§ 62-269. Accounts, records and reports. — The Commission may pre- 
scribe the forms of any and all accounts, records and memoranda to be kept by 
motor carriers, brokers, and lessors, including the accounts, records, and memo- 
randa of the movement of traffic, as well as of the receipts and expenditures of 
moneys; and it shall be unlawful for such carriers, brokers, and lessors, to keep any 
accounts, records, and memoranda contrary to any rules, regulations, or orders of 
the Commission with respect thereto. The Commission may issue orders specify- 
ing such operating, accounting, or financial papers, records, books, blanks, stubs, 

correspondence, or documents of motor carriers, brokers, or lessors, as may after 

a reasonable time be destroyed, and prescribing the length of time they shall be 

preserved, The Commission or its duly authorized special agents, accountants, or 

examiners shall at all times have access to and authority, under its order, to in- 

spect and examine any and all lands, buildings, or equipment of motor carriers, 

brokers, and lessors; and shall have authority to inspect and copy any and all 

accounts, books, records, memoranda, correspondence, and other documents of 

such carriers, brokers, and lessors, and such accounts, books, records, memoranda, 

correpondence, and other documents of any person controlling, controlled by, or 

under common control with any such carrier, as the Commission deems relevant 
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to such person’s relation to or transactions with such carrier. Motor carriers, bro- 

kers, lessors, and persons shall submit their accounts, books, records, memoranda, 

correspondence, and other documents for the inspection and copying authorized 

by this section, and motor carriers, brokers, and lessors, shall submit their lands, 

buildings, and equipment for examination and inspection, to any duly authorized 

special agent, accountant, auditor, inspector, or examiner of the Commission up- 

on demand and the display of proper credentials. (1947, c. 1008, s. 28; 1949, c. 

1132, s. 25: 1959, c. 639, ss. 5, 6, 9, 10; 1961, c. 472, s. 10; 1963, c. 1165; s.- 1.) 

§ 62-270. Orders, notices, and service of process. — It shall be the 
duty of every motor carrier operating under a certificate or permit issued under 
the provisions of this article to file with the Commission a designation in writing 
of the name and post-office address of a person upon whom service of notices or 
orders may be made under this article. Such designation may from time to time 
be changed by like writing similarly filed. Service of notice or orders in proceed- 
ings under this article may be made upon a motor carrier by personal service 
upon it or upon the person so designated by it, or by registered mail, return re- 
ceipt requested, or by certified mail with return receipt requested, addressed to 
it or to such person at the address filed. In proceedings before the Commission in- 
volving the lawfulness of rates, charges, classifications, or practices, service of 
notice upon the person or agent who has filed a tariff or schedule in behalf of 
such carrier shall be deemed to be due and sufficient service upon the carrier. 
(1947, %e. ©1008, s.°29* 1949,'c. '1132,°s.°263° 1957, Mem 152 ss. On oe 1 Oome. 
LAGOS S al 

§ 62-271. Collection of rates and charges of motor carriers of prop- 
erty.—No common carriers of property by motor vehicle shall deliver or relin- 
quish possession at destination of any freight transported by it in intrastate com- 
merce until all tariff rates and charges thereon have been paid, except under such 
rules and regulations as the Commission may from time to time prescribe to gov- 
ern the settlement of all such rates and charges, including rules and regulations 
for weekly or monthly settlement, and to prevent unjust discrimination or undue 
preference or prejudice; provided, that the provisions of this section shall not be 
construed to prohibit any such carrier from extending credit in connection with 
rates and charges on freight transported for the United States, for any depart- 
ment, bureau, or agency thereof, or for the State, or political subdivision thereof. 
Where any common carrier by motor vehicle is instructed by a shipper or con- 
signor to deliver property transported by such carrier to a consignee other than 
the shipper or consignor, such consignee shall not be legally liable for transpor- 
tation charges in respect of the transportation of such property (beyond those 
billed against him at the time of delivery for which he is otherwise liable) which 
may be found to be due after the property has been delivered to him, if the con- 
signee (i) 1s an agent only and had no beneficial title in the property, and (ii) 
prior to delivery of the property has notified the delivering carrier in writing of 
the fact of such agency and absence of beneficial title, and, in the case of ship- 
ment reconsigned or diverted to a point other than that specified in the original 
bill of lading, has also notified the delivering carrier in writing of the name and 
address of the beneficial owner of the property. In such cases the shipper and con- 
signor, or, in the case of a shipment so reconsigned or diverted, the beneficial 
owner shall be liable for such additional charges, irrespective of any provisions 
to the contrary in the bill of lading or in the contract under which the shipment 
was made. If the consignee has given to the carrier erroneous information as to 
who is the beneficial owner, such consignee shall himself be liable for such addi- 
tional charges, nothwithstanding the foregoing provisions of this section. On ship- 
ments reconsigned or diverted by an agent who has furnished the carrier with a 
notice of agency and the proper name and address of the beneficial owner, and 
where such shipments are refused or abandoned at ultimate destination, the said 
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beneficial owner shall be liable for all legally applicable charges in connection 
therewith. (1947, c. 1008, s. 31; 1963, c. 1165, s. 1.) 

§ 62-272. Allowance to shippers for transportation services.—lf the 

owner of property transported under the provisions of this article directly or in- 

directly renders any service connected with such transportation, or furnishes any 

instrumentality used therein, the charge and allowance therefor shall be published 

in the tariffs or schedules filed in the manner provided in this article and shall be 

no more than is just and reasonable; and the Commission may, after hearing on 

a complaint or on its own initiative, determine what is a reasonable charge as the 

maximum to be paid by the carrier or carriers for the services so rendered or 

for the use of the instrumentality so furnished, and fix the same by appropriate 

order. (1947, c. 1008, s. 32; 1963, c. 1165, s. 1.) 

§ 62-273. Embezzlement of C. 0. D. shipments.—Property received by 

any motor carrier to be transported in intrastate commerce and delivered upon 

collection on such delivery and remittance to the shipper of the sum of money 

stated in the shipping instructions to be collected and remitted to the shipper, 

and the money collected upon delivery of such party, is hereby declared to be 

held in trust by any carrier having possession thereof or the carrier making the 

delivery or collection, and upon failure of any such carrier to account for the prop- 

erty so received, either to the shipper to whom the collection is payable or the 

carrier making delivery to any carrier handling the property or making the col- 

lection, within fifteen (15) days after demand in writing by the shipper, or car- 

rier, or upon failure of the delivering carrier to remit the sum so directed to be 

collected and remitted to the shipper, within fifteen (15) days after collection is 

made, shall be prima facie evidence that the property so received, or the funds 

so received, has been wilfully converted by such carrier to its own use, and the 

carrier so offending shall be guilty of a felony and upon conviction shall be pun- 

ished by fine or imprisonment, or both, in the discretion of the court, and such 

carrier may be indicted, tried, and punished in the county in which such ship- 

ment was delivered to the carrier or in any other county into or through which 

such shipment was transported by such carrier. (1947, c. 1008, s. 33; 1963, c. 

£165,'s2.12) 
The lessor-holders of a certificate of reason of wrongful conversion of C. O. 

convenience and necessity are liable and D. moneys collected by the lessee-opera- 

answerable jointly with the lessee-opera- tor company. Hough-Wylie Co. v. Lucas, 

tor to the shipper for losses sustained by 236 N. C. 90, 72 SB. (2d) 415,(1952);. 

§ 62-274. Evidence; joinder of surety.—No report by any carrier of any 

accident arising in the course of the operations of such carrier, made pursuant to 

any requirement of the Commission, and no report by the Commission of any in- 

vestigation of any such accident, shall be admitted as evidence, or used for any 

other purpose in any suit or action for damages growing out of any matter men- 

tioned in such report or investigation; nor shall the discharge by any carrier of 

any truck driver or other employee after any such accident be offered or admitted 

in evidence for any purpose, in any suit or action against such carrier for dam- 

ages arising out of any such accident; nor shall any insurance company or surety 

executing any insurance policy, bond, or other security for the protection of the 

public, as provided in § 62-268, or as provided in § 62-112, be joined with the 

assured carrier in any action or suit for damages, debt, or claim thereby secured; 

nor shall evidence of any such policy, bond, or other security be offered or re- 

| ceived in any such action or suit against the carrier, but the surety or insurer 

shall be obligated within the amount of such policy, bond or other security to pay 

any final judgment against the carrier. (1947, c. 1008, s. 34; 1949, c. 1132, c. 31; 

$963, C21105,.s:,1.) 

§ 62-275. Depots and stations.—Upon notice and hearing and upon a 

finding by the Commission that public convenience and necessity so requires, the 
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Commission is authorized and empowered to compel any common carrier of pas- 
sengers by motor vehicle operating under the provisions of this article and serv- 
ing any municipality to establish and maintain a passenger depot or station for 
the security, accommodation and convenience of the traveling public. When two 
or more such carriers operating under the provisions of this article shall serve 
any municipality, the Commission is authorized and empowered to require such 
carriers to establish and maintain a union passenger depot or station for the se- 
curity, accommodation and convenience of the traveling public, and to unite in 
the joint undertaking and expense of securing, erecting, constructing and main- 
taining such union passenger depot or station, commensurate with the business 
and revenue of such motor carriers, on such terms, regulations, provisions and 
conditions as the Commission shall prescribe; and all union passenger depots or 
stations shall provide impartially all services incident to the comfort and con- 
venience of the traveling public, including but not limited to the following basic 
union services: Waiting rooms, comfort stations and rest rooms; loading and un- 
loading of passengers; selling, changing and adjusting of tickets; furnishing infor- 
mation about tickets, schedules, routes, arrivals and departures; handling, check- 
ing and storage of baggage; receiving, handling, and delivering express: Provided 
that nothing herein shall be construed as limiting the right of any motor carrier 
operating under the provisions of this article to sell its own tickets and furnish 
its own information about tickets, schedules, routes, arrivals and departures at any 
place separate, apart and away from the union passenger depot or station, but not 
upon the premises of the union station, so long as such motor carrier also con- 
tinues to participate in the union sale of its and all other carriers’ tickets and 
the union information facilities within the station premises under union station 
management: Provided that any of the aforementioned union services may be 
provided independently within the union station premises by each carrier utiliz- 
ing the union passenger depot or station upon the unanimous agreement of all 
such carriers and the approval of the Utilities Commission: Provided, that when- 
ever the Commission shall require that a union depot or station shall be pro- 
vided, it shall first allow the carriers required to provide such station an oppor- 
tunity to submit to the Commission for approval any agreement between or among 
such carriers for the securing, construction, maintenance and operation of such 
station or depot. The Commission shall approve such agreement or agreements, 
it the same be, in the Commission’s discretion, reasonable and just and in the 
public interest. (1949, c. 1132, s. 28; 1963, c. 1165, s. 1.) 

Commission May Require Establishment 
of Union Stations. — The Commission has 
statutory authority to require bus compa- 
nies to establish union stations. Such sta- 
tions are unquestionably convenient to 
passengers who have to change from one 
bus line to another. They impose no undue 
burden on interstate commerce. The State 
may lawfully require all bus companies, 
both interstate and intrastate, to use such 
union stations. State v. Atlantic Grey- 

hound Corp., 252 N. C. 18, 113 S. E. (2d) 
57 (1960). 

But May Not Prohibit Opening of Sep- 
arate Ticket Office.—A rule of the Com- 
mission prohibiting a carrier from opening 
a ticket office separate and apart from the 
ticket office at union station is void as im- 
posing an undue burden on interstate com- 
merce, State v. Atlantic Greyhound Corp., 

252 N. C. 18, 113 S. E. (2d) 57 (1960). 

§ 62-276. Construction of article. — Nothing herein contained shall be 
construed to relieve any motor carrier from any regulation otherwise imposed by 
law or lawful authority, and this article shall not be construed to relieve any such 
motor carrier from any obligation or dut 
Statutes of North Carolina. (1949, ¢. 1132 

y imposed by chapter 20 of the General 
Ss 00g 1 90S cod [OS seer 

§ 62-277. Commission investigators and inspectors given enforce- 
ment authority.—The transportation inspectors and special investigators em- 
ployed by the Commission shall have the same enforcement authority and police 
powers as members of the State Highway Patrol in enforcing this article and other 
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provisions of this chapter applicable to motor transportation, and they are em- 

powered to make complaint for the issue of appropriate warrants, informations, 

presentments or other lawful process for the enforcement and prosecution of vio- 

lations of the transportation laws against all offenders, whether they be regulated 

motor carriers or not, and to appear in court or before the Commission and offer 

evidence at the trial pursuant to such processes. (1963, c. 1165, s. 1.) 

| § 62-278. Revocation of license plates by Utilities Commission. — 

| (a) The license plates of any carrier of persons or property by motor vehicle for 

compensation may be revoked and removed from the vehicles of any such carrier 

for wilful violation of any provision of this chapter, or for the wilful violation of 

any lawful rule or regulation made and promulgated by the Utilities Commission. 

To that end the Commission shall have power upon complaint or upon its own 

motion, after notice and hearing, to order the license plates of any such offend- 

|} ing carrier revoked and removed from the vehicles of such carrier for a period 

not exceeding thirty (30) days, and it shall be the duty of the Department of 

| Motor Vehicles to execute such orders made by the Utilities Commission upon re- 

| ceipt of a certified copy of the same. 

(b) This section shall be in addition to and independent of other provisions of 

i law for the enforcement of the motor carrier laws of this State. (1951, c. 1120; 

£1963,¢, 1165; s; 1.) 

| Editor’s Note.—This section is in sub- 
stance a re-enactment of § 20-64.1. 

§ 62-279. Injunction for unlawful operations.—If any motor carrier, 

| or any other person or corporation, shall operate a motor vehicle in violation of 

| any provision of this chapter applicable to motor carriers or motor vehicles gen- 

erally, except as to the reasonableness of rates or charges and the discriminatory 

character thereof, or shall operate in violation of any rule, regulation, requirement 

| or order of the Commission, or of any term or condition of any certificate or per- 

mit, the Commission or any holder of a certificate or permit duly issued by the 

| Commission may apply to the resident superior court judge of any judicial dis- 

| trict where such motor carrier or other person or corporation so operates, or to 

| any superior court judge holding court in such judicial district, for the enforce- 

| ment of any provisions of this article, or of any rule, regulation, requirement, or- 

der, term or condition of the Commission. Such court shall have jurisdiction to 

| enforce obedience to this article or to any rule, order, or decision of the Commis- 

sion by a writ of injunction or other process, mandatory or otherwise, restrain- 

ing such carrier, person or corporation, or its officers, agents, employees and rep- 

| tesentatives from further violation of this article or of any rule, order, regula- 

tion, or decision of the Commission. (1947, c. 1008, s. 30; 1940 ..cig1132,56.4505 

1953, c. 1140, s. 4; 1957, c. 1152, s. 16; 1961, ¢. 472, sss Sy 115.1963, c. 1165, 

a912) 

Restraining Illegal Operation Along As to right of common carrier to apply 

Route.—A franchise carrier may maintain to court for injunctive relief against 

an action in the superior court to restrain wrongful acts of another carrier under 

another carrier from illegal operation along former statute repealed and superseded by 

his route without a certificate or permit Bus Act of 1949, see Burke Transit Co. v. 

from the Utilities Commission when such Queen City Coach Co., 228 N. C. 768, 47 

illegal operation by such other carrier inter- S. E. (2d) 297 (1948). 

feres with its franchise rights. Bryant v. 

Barber, 237 N. C. 480, 75 S. E. (2d) 410 

(1953). 

§§ 62-280 to 62-289: Omitted. 
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ARTICLE 13. 

Reorganization of Public Utilities. 

§ 62-290. Corporations whose property and franchises sold under 
order of court or execution.—When the property and franchises of a public 
utility corporation are sold under a judgment or decree of a court of this State, or 
of the district court of the United States, or under execution, to satisfy a mortgage 
debt or other encumbrance thereon, such sale vests in the purchaser all the right, 
title, interest and property of the parties to the action in which such judgment or 
decree was made, to said property and franchises, subject to all the conditions, 
limitations and restrictions of the corporation; and the purchaser and his asso- 
ciates thereupon become a new corporation, by such name as they select, and 
they are the stockholders in the ratio of the purchase money by them contributed ; 
and are entitled to all the rights and franchises and subject to all the conditions, 
limitations and penalties of the corporation whose property and franchises have 
been so sold. In the event of the sale of a railroad in foreclosure of a mortgage 
or deed of trust, whether under a decree of court or otherwise, the corporation 
created by or in consequence of the sale succeeds to all the franchises, rights 
and privileges of the original corporation only when the sale is of all the railroad 
owned by the company and described in the mortgage or deed of trust, and when 
the railroad is sold as an entirety. If a purchaser at any such sale is a corpora- 
tion, such purchasing corporation shall succeed to all the properties, franchises, 
powers, rights, and privileges of the original corporation: Provided, that this shall 
not affect vested rights and shall not be construed to alter in any manner the 
public policy of the State now or hereafter established with reference to trusts 
and contracts in restraint of trade. (Code, ss. 697, 698; 1897, c. 305; 1901, «. 
2;84 992 Rev, sgiadar 1913, c..25, S,.1; 1910 et 5es Cmsemee 12 lie blo Somer 
13715 s,251963,G.1169; s. 1.) 

§ 62-291. New owners to meet and organize; special rule for rail- 
roads.—(a) The persons for whom the property and franchises have been pur- 
chased pursuant to § 62-290 shall meet within thirty (30) days after the delivery 
of the conveyance made by virtue of said judgment or decree, and organize the 
new corporation, ten days’ written notice of the time and place of the meeting hav- 
ing been given to each of said persons. At this meeting they shall adopt a cor- 
porate name and seal, determine the amount of the capital stock of the corpora- 
tion, and shall have power and authority to make and issue certificates of stock 
in shares of such amounts as they see fit. The corporation may then, or at any 
time thereafter, create and issue preferred stock to such an amount, and at such 
time, as they may deem necessary. 

(b) Whenever the purchaser of the real estate, track and fixtures of any rail- 
road corporation which has heretofore been sold, or may hereafter be sold, by 
virtue of any mortgage executed by such corporation or execution issued upon 
any judgment or decree of any court, shall acquire title to the same in the man- 
ner prescribed by law, such purchaser may associate with him any number of per- 
sons, and make and acknowledge and file articles of association as prescribed by 
this chapter. Such purchaser and his associates shall thereupon be a new corpo- 
ration, with all the powers, privileges and franchises and subject to all of the pro- 
visions of this chapter. 

(c) When any railroad corporation shall be dissolved, or its property sold and 
conveyed under ary execution, deed of trust, mortgage or other conveyance, the 
owner or purchaser shall constitute a new corporation upon compliance with law. 
(1871-2, c. 138, s. 5; Code, ss. 1936, 2005; 1901, c. 2, ss. 100, 101, 102; Rev., 
ss. 1239, 1240, 2552, 2565; C. S., ss. 1222, 3462, 3463; 1955, c. 1371, s. 2: 
1963, c. 1165, s. 1.) 

Railroad May Be Sold.—A railroad is that character is liable to be sold, unless 
the subject of private property, and in the sale be forbidden by the legislature; 
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not the franchise, but the land itself con- 
stituting the road. State v. Rives, 27 N. 
©7297 (1844). 

Corporation Not Dissolved by Sale. — 
A railroad corporation is not dissolved by 
the sale of its road. State v. Rives, 27 N. 
C. 297 (1844). 

Purchaser Takes Rights of Old Com- 
pany.—On the foreclosure of a mortgage 
given by a railroad company, the pur- 
chaser takes the rights that the company 

had acquired in relation to its right of 

way under its charter. Barker v. Southern 

R. Co., 137 N. C. 214, 49 S. E. 115 (1904). 
Purpose of Subsection (c)—Property 

Associated with Franchises.—The legisla- 
tive purpose, as clearly manifested in sub- 
section (c) of this section, is that the prop- 
erty of railroads must be kept in associa- 
tion with their franchises, to preserve 
value, to give credit to such corporations, 
to secure creditors, and to keep railroads 
in operation for the benefit of the public, 
which was the primary object of the leg- 
islature in bestowing such corporate fran- 
chises. Bradley v. Ohio R., etc., Ry. Co., 78 
mes Smee (L896) sa 219) Ni, C., Appx., 918 

(1897). 

When Sale Effects Dissolution.—In or- 
der that the sale of the franchise and 
property of a railroad corporation under 
mortgage shall have the effect of a disso- 
lution of such corporation, another cor- 
poration must be provided to take its 
place and assume and discharge the obli- 

gations to the public growing out of the 
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grant of the franchise, and until that is 
done the old corporation continues to ex- 
ist, and when it is done the new corpora- 
tion will be a domestic corporation. James 
v. Western North Carolina R. Co., 121 
No Gy 523, 28 S.eeros 1897). 

Corporate Existence Not Extinguished 
by Sale under Second Mortgage. — The 
sale of a railroad under a second mort- 
gage and a conveyance thereunder, sub- 

ject to the first mortgage upon its fran- 
chise and corporate property, did not ex- 
tinguish the corporate existence of the 

company nor release if from liability to 
the public for the manner in which it is 
operated. James v. Western North Caro- 
lina; Ru. Cos 121s NS Ce 528502325. Be 537 
(1897). 
Same—Rights of Purchaser—Liability 

of Old Corporation for Damages. — The 
effect of the sale of a railroad company’s 
franchises and property under a_ second 
mortgage, subject to a first mortgage 
which was assumed by the purchaser, is 

to place the purchaser in the place of the 

mortgagor in its relation to the trustee of 

the first mortgage, with the right to run 
and operate the road as agent of the 
mortgagor, but the old corporation was 

not extinguished, but is still in existence 
and liable for damages caused by the mal- 
administration of its agent which liability 
can be enforced against the property 
which it allows the purchaser to use. 
James v. Western North Carolina R. Co., 
121°N.° Ce5235 28 Sap Benamntise7). 

§ 62-292. Certificate to be filed with Secretary of State.—lIt is the 

duty of the new corporation provided for by this article, within one (1) month 

after its organization, to make certificate thereof, under its common seal, attested 

by the signature of its president, specifying the date of the organization, the name 

adopted, the amount of capital stock, and the names of its president and direc- 

tors, and transmit the certificate to the Secretary of State, to be filed and re- 

corded in his office. A certified copy of this certificate so filed shall be recorded 

in the office of the clerk of the superior court of the county in which is located 

the principal office of the corporation, and is the charter and evidence of the cor- 

porate existence of the new corporation. (1901, c. 2, s. 103; Rev., s. i241 SR CiSs, 

eel 223t ose ents/1,s.2;1963,c..1165, ¢. 1.) 

§ 62-2938. Effect on liens and other rights.—Nothing contained in this 

article in any manner impairs the lien of a prior mortgage, or other encumbrance, 

upon the property or franchises conveyed under a sale pursuant to this article 

when by the terms of the judgment or decree under which the sale was made, 

or by operation of law, the sale was made subject to the lien of any such prior 

mortgage or other encumbrance. No such sale and conveyance or organization of 

such new corporation in any way affects the rights of any person or body politic 

not a party to the action in which the judgment or decree was made, nor of any 

party except as determined by the judgment or decree. When a trustee has been 

made a party to such action and his cestui que trust, for reason satisfactory to 

the court, has not been made a party thereto, the rights and interest of the cestui 
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que trust are concluded by the decree. (1901, c. 2, s. 103; Rev., s. 1241; C. S., 
$224 21955.) 1371) 952 <1963.c. "1 165;'s. 1.) 

S§ 62-294 to 62-299: Omitted. 

ARTICLE 14. 

Fees and Charges. 

§ 62-300. Particular fees and charges fixed; payment. — (a) The 
Commission shall receive and collect the following fees and charges, and no 
others: 

(1) Twenty-five dollars ($25.00) with each notice of appeal to the superior 
court, and with each notice of application for a writ of certiorari. 

(2) Twenty-five dollars ($25.00) with each application for a certificate or 
permit for motor carrier operating rights, and with each application to 
amend such certificate or permit so as to extend or enlarge the scope 
of operations thereunder, or as filing fee for each broker who applies 
for a brokerage license under the provisions of this chapter. 

(3) Twenty-five dollars ($25.00) with each application for a general in- 
crease in rates, fares or charges. This fee shall not apply to applica- 
tions for adjustments in particular rates, fares or charges for the 
purpose of eliminating inequities, preferences or discriminations. 

(4) Twenty-five dollars ($25.00) with each application for discontinuance 
of train service, or for a change in or discontinuance of station facili- 
ties and with each application by a motor carrier of passengers for 
the abandonment or permanent or temporary discontinuance of trans- 
portation service previously authorized in a certificate. 

(5) Twenty-five dollars ($25.00) with each application for a certificate of 
public convenience and necessity, or for any amendment thereto so 
as to extend or enlarge the scope of operations thereunder. 

(6) Twenty-five dollars ($25.00) with each application for approval of the 
issuance of securities, or for approval of any sale, lease, hypotheca- 
tion, lien, or other transfer of any property or operating rights of any 
carrier or public utility over which the Commission has jurisdiction. 

(7) Ten dollars ($10.00) with each application, petition, or complaint not 
embraced in (2) through (6) of this section, wherein such applica- 
tion, petition, or complaint seeks affirmative relief against a carrier 
or public utility over which the Commission has jurisdiction. This 
fee shall not apply to applications for adjustments in particular rates, 
fares or charges for the purpose of eliminating inequities, preferences 
or discriminations; nor shall this fee apply to applications, petitions, 
or complaints made by any county, city or town; nor shall this fee 
apply to applications or petitions made by individuals seeking service 
from a public utility. 

(8) One dollar ($1.00) for the registration with the Commission of each 
motor vehicle to be put in operation by a motor carrier operating un- 
der the jurisdiction of the Commission, and a fee of twenty-five cents 
(25¢) for the annual re-registration of each such motor vehicle. 

(9) Thirty cents (30¢) for each page (8% x 11 inches) of transcript of 
testimony, but not less than five dollars ($5.00) for any such tran- 
script. 

(10) Fifteen cents (15¢) for each one hundred words of copies of papers, 
orders, certificates or other records, but not less than one dollar 
($1.00) for any such record, plus one dollar ($1.00) for certifying 
any such paper, order or record. 

(11) Twenty cents (20¢) for each page reproduced by photostatic or similar 
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process and for each page of an order which can be made available 

without the necessity of copying or reproduction. 

(b) All witness fees, officers’ fees serving papers, and cost of serving notice by 

publication shall be paid by the party at whose instance or for whose benefit such 

fees and costs are incurred. 

(c) No application, petition, complaint, notice of appeal, notice of application 

for writ of certiorari, or other document or paper, the filing of which requires 

the payment of a fee under this article, shall be deemed filed until the fees herein 

required shall have been paid to the Commission. 

(d) The fees and charges as set forth in subdivisions (1), (7), (9) and (10) 

of subsection (a) of this section shall no 

to any board, department, commission, 
t apply to the State of North Carolina or 

institution or other agency of the State; 

and all applications, petitions or complaints submitted by the State of North Caro- 

lina or any board, department, commissi on, institution or other agency of the 

State shall be filed without the payment of the fees required by this section. All 

transcripts, papers, orders, certificates, 

appeal, or to determine whether an appea 
or other records necessary to perfect an 

lis to be taken, shall be furnished with- 

out charge to the Attorney General upon his request in cases in which the At- 

torney General appears in the public interest or as representing any board, de- 

partment, commission, institution or other agency of the State. (1953, ¢. 825, 

s) 1: 1955, c. 64; 1957, c. 1152, s. 15; 1961, c. 472, ss. 2-4; 1963, c. 1165, s. 1.) 

§ 62-301. Fees and charges supplemental; disposition.—All fees and 

charges received by the Commission under § 62-300 shall be in addition to any 

other tax or fee provided by law and shall be paid by the Commission to the 

State Treasurer to be credited to the Commission as an allotment deposit. (1953, 

coagoes. 2- 1963, ¢ 1165, s. 1.) 

§§ 62-302 to 62-309: Omitted. 

ArricLeE 15. 

Penalties and Actions. 

§ 62-310. Public utility violating 

orders; penalty.—Any public utility w 
any provision of chapter, rules or 

hich violates any of the provisions of 

this chapter or refuses to conform to or obey any rule, order or regulation of the 

Commission shall, in addition to the other penalties prescribed in this chapter, 

forfeit and pay a sum up to one thous 

to be recovered in an action to be ins 

County, in the name of the State of North 

and dollars ($1,000.00) for each offense, 

tituted in the Superior Court of Wake 

Carolina on the relation of the Utilities 

Commission; and each day such public utility continues to violate any provision 

of this chapter or continues to refuse to obey or perform any rule, order or regu- 

lation prescribed by the Commission shall be a separate offense. (1899, c. 164, 

a 2aerRey.)s. 108/;°C."S.,.S: 1106; 1933, c: 134, s. 8; ¢ 307, ss. 36, 37; 1941, 

c. 97: 1963, c. 1165, s. 1.) 

Action Ex Contractu. — It would seem 

that an action against a railroad company 

for a penalty for violation of statute is an 

action ex contractu for breach of an im- 

plied contract to perform a statutory duty. 

State v. Wilmington, etc, R. Co., 126 N. 

C. 487, 36 S. E. 14 (1900). 

Construction cf Penal Statute-—The rule 

that a penal statute must be strictly con- 

strued, means no more than that the court, 

in ascertaining the meaning of such a stat- 

ute, cannot go beyond the plain meaning of 

2B—16 

the words and phraseology employed in 

search of an intention not certainly implied 

by them, and when there is reasonable 

doubt as to the meaning of the words used 

in the statute, the court will not give them 

such an interpretation as to impose the 

penalty, nor will the purpose of the statute 

be extended by implication, so as to em- 

brace cases not clearly within its meaning. 

Hines v. Wilmington, etc., Railroad, 95 N. 

C. 434 (1886). 
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§ 62-311. Wilful acts of employees deemed those of public utility. 
—The wilful act of any officer, agent, or employee of a public utility, acting 
within the scope of his official duties of employment, shall, for the purpose of 
this article, be deemed to be the wilful act of the utility. (1933, c. 307, s. 29; 
1963, c. 1165, s. 1.) 

§ 62-312. Actions to recover penalties.—Except as otherwise provided 
in this chapter, an action for the recovery of any penalty under this chapter 
shall be instituted in Wake County, and shall be instituted in the name of the 
State of North Carolina on the relation of the Utilities Commission against the 
person incurring such penalty; or whenever such action is upon the complaint of 
any injured person, it shall be instituted in the name of the State of North 
Carolina on the relation of the Utilities Commission upon the complaint of such 
injured person against the person incurring such penalty. Such action may be 
instituted and prosecuted by the Attorney General, the solicitor of the Wake 
County Superior Court, or the injured person. The procedure in such actions, 
the right of appeal and the rules regulating appeals shall be the same as provided 
by law in other civil actions. (Code, s. 1976; 1885, c. 221; 1899, c. 164, ss. 8, 15; 
Rev., ss. 1092, 1113, 2647; C. S., ss. 1062, 1111, 3415; 1933, c. 134, s. 8; c. 307, 
s. 30; 1941, c. 97; 1963, c. 1165, s. 1.) 

Cross Reference. — As to venue of ac- 
tions against railroads, see § 1-81. 

quired to be brought in the name of the 
State. Robertson y. Atlantic, etc., R. Co., 

The penalty prescribed by § 60-200 for 
failure to transport within a reasonable 
time is given directly to the party ag- 
grieved, and an action therefor is not re- 

148 N. C325, 62,0. Baetio 190s): 
Duty of Attorney General under Former 

Statute.—See Southern R. Co. v. McNeill, 
155 F. 756 (1907). 

§ 62-313. Refusal to permit Commission to inspect records made 
misdemeanor.—Any public utility, its officers or agents in charge thereof, 
that fails or refuses upon the written demand of the Commission, or a majority 
of said Commission, and under the seal of the Commission, to permit the Com- 
mission, its authorized representatives or employees to examine and inspect its 
books, records, accounts and documents, or its plant, property, or facilities, as 
provided for by law, shall be guilty of a misdemeanor. Each day of such failure 
or refusal shall constitute a separate offense and each such offense shall be 
punishable by a fine of not less than five hundred dollars ($500.00) and not 
more than five thousand dollars ($5,000.00). (1963, c. 1165, s. Ls) 

§ 62-314. Violating rules, with injury to others.—If any public utility 
doing business in this State by its agents or employees shall be guilty of the 
violation of the rules and regulations provided and prescribed by the Com- 
mission, and if after due notice of such violation given to the principal officer 
thereof, if residing in the State, or, if not, to the manager or superintendent or 
secretary or treasurer if residing in the State, or, if not then to any local agent 
thereof, ample and full recompense for the wrong or injury done thereby to any 
person as may be directed by the Commission shall not be made within thirty 
(30) days from the time of such notice, such public utility shall incur a penalty 

for each offense of five hundred dollars ($500.00). (1899, c. 164, s. 15; Rev., 
s. 1086; C. S., s. 1105; 1933, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1.) 

Validity.—A statute giving authority to 
the Commission after notice for failure of 
any railroad company to make full and am- 
ple recompense for the violation of rules 
and regulations to proceed in the courts, 
to enforce the penalties prescribed for such 
violation is valid without providing in de- 
tail the methods of procedure. Atlantic 
Exp. Co. v. Wilmington, etc., Railroad, 
111 N. C. 463, 16 S. E. 393 (1892), 

Duty of Commission to Enforce Rules 
and Orders.—While the Commission has 
no power to render a judgment for the pay- 
ment of money, etc., it is their duty to en- 
force their rules and orders, and the power 
to do so is given by this section. State v. 
Southern R. Co., 147 N. C. 483, 61 S. E. 
271 (1908). 

Right to Investigate Complaint. — The 

Commission had the undoubted right and 
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it was eminently proper for them to in- 

stitute an inquiry and inform themselves 

as to whether a complaint was grounded in 

truth. They were not required to institute 

an action for the penalty simply because a 

citizen feeling himself aggrieved had made 

a complaint before them, They did right 
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to investigate the matter for themselves, 

but the end of such investigation was sim- 

ply to afford them information and enable 

them to act intelligently in determining 

whether they would sue for the penalty 

given by the statute. State v. Southern R. 

Co., 147 N. C. 483, 61 S. E. 271 (1908). 

§ 62-315. Failure to make report; obstructing Commission.—Every 

officer, agent or employee of any public utility, who shall wilfully neglect or refuse 

to make and furnish any report require 

this chapter, or who shall wilfully or unlawfully hinder, delay 
d by the Commission for the purposes of 

or obstruct the 

Commission in the discharge of the duties hereby imposed upon it, shall forfeit 

and pay five hundred dollars ($500.00) for each offense, to be recovered in an 

action in the name of the State. A delay of ten (10) days to make and furnish 

such report shall raise the presumption that the same was wilful. (1899, c. 164, 

s. 18: Rev., s. 1089; C. S., s. 1108; 1933, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, 

sual) 
Construction of Similar Statute. — In 

construing a statute (Code of 1883, s. 

1960) which provided a similar penalty 

against corporations for failure to make the 

returns into court, in State v. Marietta, 

etc., Railroad, 108 N. C. 24, 12 S. E. 1041 

(1891), it was held that the penalty could 

only be recovered in an action brought by 

the State. A private relator could not main- 

tain the action. 

62-316. Disclosure of information by employee of Commission un- 

lawful.—It shall be unlawful for any agent or employees of the Commission 

knowingly and wilfully to divulge any fact or information which may come to 

his knowledge during the course of any examination or inspection made under 

authority of this chapter, or as he may be directed by the Commissioner or by a 

court or judge thereof. (1947, c. 1008, s. 3031949, c.1132,-s. 1305919937 cy EIA0, 

s. 4; 1957, c. 1152, s. 16; 1961, c. 472, ss. 8, 11; 1963, ¢. 1165, s.13) 

§ 62-317. Remedies for injuries cumulative.—The remedies given by 

this chapter to persons injured shall be regarded as cumulative to the remedies 

otherwise provided by law against public utilities. (1899, c. 164,) $6 20:5) Rev... 

§.10935,C.o4sa1112; 1963,.c. 1165; s..1.) 

§ 62-318. Allowing or accepting rebates a misdemeanor. — If any 

person shall participate in illegally pooling freights or shall directly or indirectly 

allow or accept rebates on freights, he shall be guilty of a misdemeanor and, 

upon conviction, shall be fined not less than one thousand dollars ($1,000.00) 

or imprisoned not less than twelve (12) months. (1879, c. 237, s. 2; Code,’ s. 

1968; Rev., s. 3762;C. S., s. 3520; 1963, c. 1165, s. i) 

§ 62-319. Beating way on train a misdemeanor; venue.—If any per- 

son, with the intention of being transported free in violation of law, rides or 

attempts to ride on top of any car, coach, engine or tender, on any railroad in 

this State, or on the drawheads between cars, or under cars, on truss rods, or 

trucks, or in any freight car, or on a platform of any baggage car, express car 

or mail car on any train, he shall be guilty of a misdemeanor, and upon conviction 

thereof shall be fined not exceeding fifty dollars ($50.00) or imprisoned not 

more than thirty (30) days. Any person charged with a violation of this section 

may be tried in any county in this State through which such train may pass 

carrying such person, or in any county in which such violation may have occurred 

or may be discovered. 
1963,¢7 1165, s. 1.) 

Effect on Liability of Insurance Com- 

pany.—A policy of accident insurance that 

excepts from the company’s full liability 

(1899, c. 625; 1905, c. 32; Revi 03/40"! Ce ese soua: 

“sickness due to immorality or the viola- 

tion of law,” does not of itself exclude 

such liability for an injury caused by the 
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plaintiff’s stealing a ride on a railway train, 
made a misdemeanor by this section, un- 
less the plaintiff’s act was so reckless as 

GENERAL Statutes oF NortH CAROLINA § 62-323 

covered by the policy. Poole v. Imperial 
Mut. Life, etc., Co., 188 N. C. 468, 125 S. 
E. 8 (1924). 

to withdraw it from the class of accidents 

§ 62-320. Failure to place name on produce a misdemeanor.—Any 

person, selling or offering for sale or consignment any barrel, crate, box, case, 

package or other receptacle containing any berries, fruit, melons, potatoes, vege- 

tables, truck or other produce of any kind whatsoever, to be shipped to any 

point within or without this State, without the true name of the grower or 

packer either written, printed, stamped or otherwise placed thereon in distinct 

and legible characters, shall be guilty of a misdemeanor and shall be fined not 

exceeding fifty dollars ($50.00) or imprisoned not exceeding thirty (30) days: 

Provided, that this section shall not apply to railroads, express companies and 

other carriers selling or offering for sale, for transportation or storage charges 

or any other charges accruing to such railroads, express companies or other 

carriers, any barrel, crate, box, case, package, or other receptacle containing ber- 
ries, fruit, melons, potatoes, vegetables, truck or other produce. (1915, c. 193; 
(SiG, $500.16 1965) Gah ieeenles 

§ 62-321. Penalty for nondelivery of intrastate telegraph message. 
—Any telegraph company doing business in this State that shall fail to transmit 
and deliver any intrastate message within a reasonable time shall forfeit and 
pay to anyone who may sue for same a penalty of twenty-five dollars ($25.00). 
Such penalty shall be in addition to any right of action that any person may 
have for the recovery of damages. Proof of the sending of any message from one 
point in this State to another point in 
that it is an intrastate message. (1919, c 

Sending Message Through Another 
State to Avoid Liability for Damages.—A 
telegraph company accepting a telegram 

to be transmitted between points in this 

State, where a recovery for mental anguish 
is allowed, may not avoid such liability by 
unnecessarily sending the message through 
another state, when it could have reason- 
ably been otherwise transmitted. Speight 

v. Western Union Tel. Co., 178 N. C. 146, 

this State shall be prima facie evidence 
175: Coane Be 704 1800; c. ah Go, Sale 

Same—Burden of Proof. — Where a 
telegraph company has direct available 
facilities for transmitting an intrastate 
telegram altogether within the State, and 
relays it at offices in another state, the 

burden of proof is upon it to show that it 
was not done to evade the jurisdiction of 
the State court. Speight v. Western Union 
Tel. Co. - 178 Net Go 46, e200 eee = 
(1919). 

100 S. E. 351 (1919). 

§ 62-322. Unauthorized manufacture or sale of switch-lock keys a 
misdemeanor.—It shall be unlawful for any person to make, manufacture, 
sell or give away to any other person any duplicate key to any lock used by any 
railroad company in this State on its switches or switch tracks, except upon the 
written order of that officer of such railroad company whose duty it is to dis- 
tribute and issue switch-lock keys to the employees of such railroad company. 
Any person violating the provisions of this section shall be guilty of a misde- 
meanor and shall be fined or imprisoned, or both, in the discretion of the court. 
(1909905795 2Cs S58..3477 1963; e711 6525.14 0) 

§ 62-323. Wilful injury to property of public utility a misdemeanor. 
—If any person shall wilfully do or cause to be done any act or acts whatever 
whereby any building, construction or work of any public utility, or any engine, 
machine or structure or any matter or thing appertaining to the same shall be 
stopped, obstructed, impaired, weakened, injured or destroyed, he shall be guilty 
of a misdemeanor. (1871-2, c. 138, s. 39; Code, s. 1974; Rev., s. 3756; C. S., s. 
94/0 9:1963,1c, 1165, 's, 01.) 

Cross Reference.—As to injury to prop- 
erty of railroads and other carriers, see §§ 
14-278, 14-279, 
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§ 62-324. Disclosure of information as to shipments unlawful.—(a) 
It shall be unlawful for any common carrier engaged in intrastate commerce or 
any officer, receiver, trustee, lessee, agent, or employee of such carrier, or for 
any other person authorized by such carrier, to receive information, knowingly 
to disclose to, or permit to be acquired by any person other than the shipper or 
consignee without the consent of such shipper or consignee, any information con- 
cerning the nature, kind, quantity, destination, consignee, or routing of any prop- 
erty tendered or delivered to such common carrier for such transportation, which 
information may be used to the detriment or prejudice of such shipper or con- 
signee, or which may improperly disclose his business transactions to a competitor ; 
and it shall also be unlawful for any person to solicit or knowingly receive any 
such information which may be so used. 

(b) Nothing in this section shall be construed to prevent the giving of such 
information in response to any legal process issued under the authority of any 
court, or to any officer or agent of the State or of the government of the United 
States, in the exercise of his power, or to any officer or other duly authorized 
person seeking such information for the prosecution of persons charged with or 
suspected of crimes or to another carrier, or its duly authorized agent, for the 
purpose of adjusting mutual traffic accounts in the ordinary course of business 
of such carriers. (1947, c. 1008, s. 30; 1961, c. 472, s. 8; 1963, c. 1165, s. 1.) 

§ 62-325. Unlawful motor carrier operations. — (a) Any person, 
whether carrier, passenger, shipper, consignee, or any officer, employee, agent, 
or representative thereof, who shall knowingly offer, grant, or give or solicit, 
accept, or receive any rebate, concession, or discrimination in violation of any 
provision of this chapter, or who by means of any false statement or representa- 
tion, or by the use of any false or fictitious bill, bill of lading, receipt, voucher, 
roll, account, claim, certificate, affidavit, deposition, lease, or bill of sale, or by 
any other means or device, shall knowingly and wilfully by any such means or 
otherwise fraudulently seek to evade or defeat regulations as in this chapter 
provided for motor carriers, shall be deemed guilty of a misdemeanor and upon 
conviction thereof be fined not more than five hundred dollars ($500.00) for 
the first offense and not more than two thousand dollars ($2,000.00) for any 
subsequent offense. 

(b) Any motor carrier, or other person, or any officer, agent, employee, or 
representative thereof, who shall wilfully fail or refuse to make a report to the 
Commission as required by this article, or other applicable law, or to make specific 
and full, true, and correct answer to any question within thirty (30) days from 
the time it is lawfully required by the Commission so to do, or to keep accounts, 
records, and memoranda in the form and manner prescribed by the Commission,. 
or shall knowingly and wilfully falsify, destroy, mutilate, or alter any such report, 
account, record, or memorandum, or shall knowingly and wilfully neglect or fail 
to make true and correct entries in such accounts, records, or memoranda of all 
facts and transactions appertaining to the business of the carrier, or person 
required under this article to keep the same, or shall knowingly and wilfully keep 
any accounts, records, or memoranda contrary to the rules, regulations, or orders 
of the Commission with respect thereto, shall be deemed guilty of a misdemeanor 
and upon conviction thereof be subject for each offense to a fine of not more 
than five thousand dollars ($5,000.00). As used in this subsection the words 
“kept” and “keep” shall be construed to mean made, prepared, or compiled, as 
well as retained. It shall be the duty of the Commission to prescribe and enforce 
such general rules and regulations as it may deem necessary to compel all motor 
carriers to keep accurate records of all revenue received by them to the end that 
any tax levied and assessed by the State of North Carolina upon revenues may 
be collected. Any agent or employee of a motor carrier who shall wilfully and 
knowingly make a false report or record of fares, charges, or other revenue re- 
ceived by a carrier or collected in its behalf shall be guilty of a misdemeanor and! 
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upon conviction shall be fined or imprisoned, or both, in the discretion of the 
court. 

(c) Any person who, at any bus terminal, solicits or otherwise attempts to 
induce any person to use some form of transportation for compensation other 
than that lawfully using said terminal premises by contract with the terminal 
operator or by valid order of the Commission shall be guilty of a misdemeanor 
and upon conviction thereof shall be fined not more than fifty dollars ($50.00) 
or imprisoned not to exceed thirty (30) days, or both, in the discretion of the 
court. (1947, c. 1008, s. 30; 1949, c. 1132, s. 30; 1953, c. 1140, s. 4; 1957, c. 
1152; 8.16% 1961, ¢:472; ss.8, 115:1963,c..1165,s. 13) 

Chapter 63. 

Aeronautics. 

ARTICLE 1. 

Municipal Autrports. 

§ 63-5. Airport declared public purpose; eminent domain. 
Operation of Airport Is Proprietary and 

Nongovernmental Function. — The opera- 
tion and maintenance of a municipal air- 

port and its facilities is a proprietary or 
nongovernmental function or undertaking 

of the city for a public purpose, and for 
which the municipality may be held liable 
in tort for negligence in the operation 

thereof. Jewell Ridge Coal Corp. v. Char- 
lotte, 204 F. Supp. 256 (1962). 

ARTICLE 2. 

State Regulation. 

§ 63-15. Collision of aircraft. 
This section appears merely to declare 

the common law. Jewell Ridge Coal Corp 
v. Charlotte, 204 F. Supp. 256 (1962). 

Liability of a carrier of passengers by 
aircraft must be based on negligence. Such 
carrier is not an insurer of the safety of 
its passengers. Jackson v. Stancil, 253 N. 

C. 291, 116 S. E. (2d) 817 (1960). 
Res Ipsa Loquitur Inapplicable. — In a 

case involving an airplane crash the doc- 
trine of res ipsa loquitur does not apply. 

Jackson v. Stancil, 253 N. C. 291, 116 S. 
E. (2d) 817 (1960). 

§ 63-16. Jurisdiction over crimes and torts. 
Jurisdiction Where Crash Occurs in 

Another State.—A court of this State has 
jurisdiction of an action between residents 
to recover for negligent injury and death 

in an airplane crash occurring in another 
state while the plane was on a trip under 
contract made in this State. Jackson v. 
Stancil, 253 N. C. 291, 116 S. F. 817 (1960). 

§ 63-24, Jurisdiction of State over crimes and torts retained. 
Jurisdiction Where Crash Occurs in 

Another State—See same catchline under 
§ 63-16. 

ARTICLE 4. 

Model Airport Zoning Act. 

§ 63-33. Procedure. 
Local Modification. — City of Wilson: 

1961, c. 635; 1963, c. 151. 
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ARTICLE 6. 

Public Airports and Related Facilities. 

§ 63-53. Specific powers of municipalities operating airports. 
Cited in Jackson v. Stancil, 253 N. C. 

291, 116 S. E. (2d) 817 (1960). 

Chapter 65. 

Cemeteries. 

ARTICLE 4, 

Trust Funds for the Care of Cemeteries. 

§ 65-10. Investment of funds. 
Cross Reference. — As to investment of 

funds in hands of clerks of court by color 
of their office, see §§ 2-54 to 2-60. 

ARTICLE 5, 

Removal of Graves. 

§ 65-13. Removal to enlarge or erect churches, etc., or to establish 
hydro-electric reservoirs, or to perform governmental functions. — In 
those cases where any church authorities desire to enlarge a church building and/or 
erect a new church and/or parish house and/or parsonage and where it becomes 
necessary or expedient to remove certain graves in order to secure the necessary 
room for such enlargement, it shall be lawful for such church authorities after 
thirty days’ notice to the relatives of deceased, if any are known, and if none are 
known, then after notice posted at the church door for a like time, to remove such 
graves to a suitable plat in the church cemetery, or in another cemetery, due care 
being taken to protect tombstones and replace them properly so as to leave the 
graves in as good condition as before removal. When any lands are owned by any 
hydro-electric power or lighting company for use as a reservoir, on which lands 
there are graves, it shall be lawful for said company, after thirty (30) days’ notice 
to the surviving husband or wife, or next of kin of the deceased, or the person in 
control of such graves, if any are known, and if not known, then after publishing 
a notice for four (4) weeks in a newspaper, published in the county and in a daily 
State paper, to open any such graves, and to take therefrom any dead body, or 
part thereof buried therein, and anything interred therewith, and to remove and 
reinter the same in some other cemetery or suitable place in the same county to be 
selected by the next of kin, or the welfare officer of the county or the clerk of the 
superior court in the order named. Due care shall be taken to do said work in a 
proper and decent manner, and, if necessary, to furnish suitable coffins or boxes 
for reinterring said remains. Due care shall also be taken to remove, protect and 
replace all tombstones or other markers, so as to leave the new grave in as good 
condition as the former one. All of said work shall be done under the supervision 
and direction of the welfare officer of the county, if one, or his representatives ; but 
if no welfare officer, then under the supervision and direction of the clerk of the 
court, or his representatives. All the expense connected with said work, including 
the actual expense of one of the “next of kin” in attending to same, shall be 
borne by the company doing, or causing same to be done. 

If any municipality or other political subdivision of the State, or any school, 
university or college in this State shall find it necessary in order to perform its 
governmental or educational function and the duties prescribed by law or under 
authority of the governing body thereof, to remove graves from property owned 
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by or in the custody and control of such municipality or other political subdivi- 
sion, or of a school, university or college in the State, or from property owned by 
individuals or corporations, whether known or unknown, such graves may be 
moved by such municipality or political subdivision, or by such school, university 
or college, after thirty days’ notice to the relatives of the deceased persons, if 
any are known, and if none are known, then after publication of a notice of such 
intended removal once a week for four (4) weeks in some newspaper having a 
general circulation in the county in which such property lies; and such graves 
when removed shall be removed to a suitable place in another cemetery, due care 
being taken to protect the tombstones and to place them properly so as to leave 
the graves in as good condition as before removal. All expense of the removal and 
acquisition of another burial site shall be borne by the municipality or political 
subdivision of the State, or by the school, university or college moving the said 
graves. (1919, c. 245; C. S., s. 5030; 1927, c. 23, s. 1; 1937, c. 3; 1947, c. 168: 
1961, c. 457 ; 1963, c. 915, s. 1.) 
Local Modification. — Orange (last The 1963 amendment deleted refer- 

Paragraph): 1963, c. 915, s. 1%. ences to the State and its agencies in the 
Editor’s Note.— last paragraph and made the paragraph 
The 1961 amendment changed the last applicable to schools, universities and col- 

Paragraph so as to make the section ap- _ leges. 
plicable to the State and its agencies. 

Chapter 66. 

Commerce and Business. 

Article 9A. Article 9B. 

Private Detectives, Motor Clubs and Associations. 
Sec. Sec. 
66-49.1. License required. 66-49.9. Definitions. 
66-49.2. Definitions. 66-49.10. License required. 
66-49.3. Application for license; investi- 66-49.11. Applications for licenses; fees; 

gation; examination; issuance; bonds or deposits. 
grounds for refusal. 66-49.12. Issuance or refusal of license; 

66-49.4. Form of license; term; renewal; notice of hearing on refusal; 
posting; not assignable; trainee renewal. 
permits. 66-49.13. Powers of Commissioner. 

66-49.5. Bond required; form and ap-  66-49.14. Hearing on denial of license; ju- 
proval; actions on bond; can- dicial review of determination 
cellation. by Commissioner. 

66-49.6. Suspension or revocation of li- 66-49.15. Agent for service of process. 
censes; appeal. 66-49.16. Violations; penalty. 

66-49.7. Miscellaneous regulations. 66-49.17. Disposition of fees. 
66-49.8. Penal provision. 66-49.18. Insurance licensing provisions not 

affected. 

ARTICLE 9A, 

Private Detectives. 

§ 66-49.1. License required.—No private person, firm or corporation 
shall engage in the detective business within this State without having first ob- 
tained a license as provided in this article. (1961, c. 782.) 

All old licenses were probably voided by 
the 1961 legislation. United States v. Leg- 
gett, 312 F. (2d) 566 (1962). 

§ 66-49.2. Definitions.—As used in this article unless the context other- 
wise requires, the term: 

(1) “Bureau” means the State Bureau of Investigation. 
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(2) “Detective business” means: 
a. Engaging in the business of or accepting employment to ob- 

tain or furnish information with reference to: 
1. Crimes or wrongs done or threatened against the United 

States of America or any state or territory thereof; 
2. The identity, habits, conduct, business, occupation, hon- 

esty, integrity, credibility, knowledge, trustworthiness, 
efficiency, loyalty, activity, movement, whereabouts, af- 
filiations, associations, transactions, acts, reputation or 
character of any person; 

3. The location, disposition or recovery of lost or stolen 
property ; 

4. The cause or responsibility for fires, libels, losses, acci- 
dents, damage or injury to persons or property; or 

5. The securing of evidence to be used before any court, 
board, officer or investigating committee; 

b. Engaging in business as or accepting employment as a private 
patrol or guard service for consideration on a private con- 
tractual basis and not as an employee. 

“Detective business” shall not include: 
c. Insurance adjusters legally employed as such and who engage 

in no other investigative activities unconnected with adjust- 
ment of claims against an insurance company; 

d. Persons employed exclusively and regularly by only one em- 
ployer in connection with the affairs of such employer only and 
where there exists an employer-employees relationship ; 

e. An officer or employee of the United States or of this State 
or any political subdivision thereof, while such officer or em- 
ployee is engaged in the performance of his official duties; 

f. A person engaged in the business of obtaining and furnishing 
information as to the financial rating of persons; or 

g. An attorney at law licensed to practice in North Carolina, or 
his agent. 

(3) “Director” means the Director of the State Bureau of Investigation. 

(4) “Person” includes individuals, firms, associations, companies, partner- 
ships and corporations. (1961, c. 782.) 

§ 66-49.3. Application for license; investigation; examination; is- 
Suance; grounds for refusal.—(a) Any person, firm, or corporation desir- 
ing to carry on a detective business in this State shall make application in writing 
to the Director of the State Bureau of Investigation for a license therefor. 

(b) The application shall include: 

(1) The full name and business address of the applicant ; 
(2) The name under which the applicant intends to do business; 
(3) A statement as to the general nature of the business in which the appli- 

cant intends to engage; 
(4) If an applicant is a person other than an individual, the full name and 

address of each of its partners, officers and directors and its busi- 
ness manager, if any; 

(5) The names of not less than three unrelated and disinterested persons, as 
references of whom inquiry can be made as to the character, standing 
and reputation of the person, firm or corporation making the applica- 
tion. At least one of such persons must be a judge or a solicitor of a 
court of record in the county of applicant’s last known residence and 
one such person must be a municipal chief of police or county sheriff in 
the county of the applicant’s last known residence; and 
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(6) Such other information, evidence, statements or documents as may 
be required by the Director. 

(c) Upon receipt of an application the Director shall cause an investigation 
to be made in the course of which the applicant shall be required to show that 
he meets all the following requirements and qualifications hereby made pre- 
requisite to the obtaining of a license: 

(1) That he is at least 21 years of age; 
(2) That he is a citizen of the United States; 
(3) That he is of good moral character and temperate habits; 
(4) That he has had at least two years’ experience in private investigative 

work or as an insurance adjuster or, in lieu thereof, at least one 
year’s experience as a member of the Federal Bureau of Investiga- 
tion, the State Bureau of Investigation, any municipal police de- 
partment in this State or any county sheriff’s department in this 
State ; 

or comply with such other qualifications as the Director may by regulation fix. 
(d) Following investigation, the Director may require an applicant to demon- 

strate his qualifications by a written or oral examination or a combination of both. 
(e) Upon a finding that: The application is in proper form; the investiga- 

tion has shown the applicant to possess all the necessary qualifications and re- 
quirements; and the applicant has successfully completed any examination re- 
quired, the Director shall issue to the applicant a license upon a showing by 
the applicant that he has paid the license tax provided for in G. S. 105-42, unless 
following a hearing the Director shall have found that the applicant has: 

(1) 

(2) 
(3) 

Committed some act which if committed by a licensee would be grounds 
for the suspension or revocation of a license under this article; 

Committed an act constituting dishonesty or fraud; 
A bad moral character, intemperate habits or a bad reputation for 

truth, honesty and integrity; 
Been convicted of a felony or some other crime involving moral turpi- 

tude or involving the illegal use, carrying or possession of a dan- 
gerous weapon; 

Been refused a license under this article or has had a license revoked; 
Been an officer, director, partner or manager of any person who has 

been refused a license under this article or whose license has been 
revoked; or 

(7) Knowingly made any false statement in his application. (1961, c. 782; 
aoa 1154.59 1.) 

Editor’s Note—The 1963 amendment end of the present first sentence of sub- 
deleted “including at least one judge or 
solicitor of a court of record in this State 
or at least one municipal chief of police 

division (5) of subsection (b) and added 
the present second sentence to such sub- 
division. 

or county sheriff in this State; and” at the 

§ 66-49.4. Form of license; term; renewal; posting; not assign- 
able; trainee permits.—(a) The license when issued shall be in such form as 
may be determined by the Director and shall state: 

(1) The name of the licensee; 
(2) The name under which the licensee is to operate; 
(3) The number and date of the license, 

(b) The license shall be issued for a term of one year and shall be renewable on 
June 30 next following the issuance thereof, upon a showing that the licensee 
has paid the license tax provided for in G. S. 105-42 unless the license shall 
have been previously revoked in accordance with the provisions of this article. 
Following issuance, the license shall at all times be posted in a conspicuous place 
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in the principal place of business of the licensee. A license issued under this 
article is not assignable. 

(c) A trainee permit may be issued to an applicant in the discretion of the Di- 
rector. Such application shall state: 

al) Tig the applicant is employed by a private detective licensed under this 
article ; 

(2) The name and address of the applicant’s employer ; 
(3) The name and address of the applicant; and 
(4) A statement signed by the applicant and his employer that the trainee- 

applicant will work with and under the direct supervision of a private 
detective licensed under this article at all times. 

Trainee permits issued under this section shall expire one (1) year from the 
date of issuance. (1961, c. 782; 1963, c. 1154, s. 2.) 

Editor's Note.—The 1963 amendment this section as subsections (a) and (b), 

designated the first two paragraphs of respectively, and added subsection (c). 

§ 66-49.5. Bond required; form and approval; actions on bond; 
cancellation.—No license shall be issued under this article unless the appli- 

cant files with the Director a surety bond executed by a surety company au- 

thorized to do business in this State in a sum of not less than five thousand 

dollars ($5,000.00), conditioned upon the faithful and honest conduct of his 

business by such applicant. The bond shall be taken in the name of the people 

of the State of North Carolina and every person injured by willful, malicious 

or wrongful act of the principal thereof may bring an action on the bond in 

his or her name to recover damages suffered by reason of such willful, malicious 

or wrongful act; provided, however, that the aggregate liability of the surety 

for all breaches of the conditions of the bond shall, in no event, exceed the 

sum of said bond. The surety on such bond shall have a right to cancel such 

bond upon giving thirty days notice to the Director; provided, however, that 

such cancellation shall not affect any liability on the bond which accrued prior 

thereto. The bond shall be approved by the Director as to form, execution and 

sufficiency of the sureties thereon. Failure to maintain the bond required by 

this section shall work an automatic forfeiture of the license provided for by 

this article. (1961, c. 782.) 

§ 66-49.6. Suspension or revocation of licenses; appeal,—(a) The 

Director may, after hearing, suspend or permanently revoke a license issued un- 

der this article if he determines that the licensee or any officer, director, partner, 

manager or employee thereof has: 

(1) Made any false statement or given any false information in connec- 

tion with an application for a license or renewal or reinstatement 

of a license; 
(2) Violated any provision of this article; 

(3) Violated any regulation promulgated by the Director pursuant to the 

authority contained in this article; 

(4) Been convicted of a felony or any crime involving moral turpitude or 

any other crime involving the illegal use, carrying or possession of 

a dangerous weapon; 
(5) Committed any act in the course of the licensee’s business constituting 

dishonesty or fraud ; 
(6) Impersonated or permitted or aided and abetted any other person to 

impersonate a law enforcement officer or employee of the United 

States or of this State or any political subdivision thereof; 

(7) Engaged in or permitted any employee to engage in the detective busi- 

ness when not lawfully in possession of a valid license issued under 

the provisions of this article; 
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(8) Willfully failed or refused to render to a client service or a report as 
agreed between the parties and for which compensation has already 
been paid or tendered in accordance with the agreement of the parties; 

(9) Committed an unlawful breaking and entering, assault, battery or 
kidnapping ; 

(10) Knowingly violated or advised, encouraged or assisted the violation 
of any court order or injunction in the course of business as a li- 
censee ; 

(11) Committed any other act which is a ground for denial of an applica- 
tion for license under this article; 

(12) Undertaking to give legal advice or counsel or to in anywise repre- 
sent that he is representing any attorney or is appearing or will 
appear in any legal proceedings or to issue, deliver or utter any simu- 
lation of process of any nature which might lead a person or per- 
sons to believe that such simulation, written, printed or typed, may 
be a summons, warrant, writ or court process or any pleading in 
any court proceeding. 

(b) Pending the hearing provided for in subsection (a) of this section the 
Director may suspend a license issued under this article when he has good rea- 
son to believe that grounds for revocation of license exist. 

(c) The revocation of a license as provided in subsection (a) shall be in writ- 
ing, signed by the Director, stating the grounds upon which revocation order is 
based, and the aggrieved person shall have the right to appeal from such an order 
within twenty (20) days after a copy thereof has been served upon him to the 
superior court of the county where licensee resided at time of revocation as herein 
provided. Trial on such appeal shall be de novo; provided, however, that if the 
parties so agree, such trial may be confined to a review of the record made at the 
hearing by the Director, An appeal shall lie to the Supreme Court from the judg- 
ment of the superior court, as provided in all other civil cases. (1961, c. 782; 1963, 
c. 1154, s. 3.) 

Editor’s Note.—The 1963 amendment 
added subsection (c). 

§ 66-49.7. Miscellaneous regulations. — (a) Any licensee or officer, 
director, partner or manager of a licensee may divulge to any law enforcement 
officer or solicitor or his representative any information he may require as to 
any criminal offense but he shall not divulge to any other person, except as he be 
required by law, any information acquired by him except at the direction of 
the employer or client for whom the information was obtained. 

(b) No licensee or officer, director, partner, manager or employee of a li- 
censee shall knowingly make any false report to his employer or client for whom 
information was being obtained. 

(c) No licensee shall conduct a detective business under a fictitious name 
other than the name under which a license was obtained under the provisions 
of this article. 

(d) Every advertisement by a licensee soliciting or advertising for business 
shall contain his name and address as they appear in the records of the Bureau 
and in which name the license was issued. 

(e) Every licensee shall file in writing with the Bureau the address of each 
of his branch offices, if any, within ten days after the establishment, closing or 
changing of the location of any branch office. (1961, c. 782.) 

§ 66-49.8. Penal provision.—Any person who violates any provision of 
this article shall be guilty of a misdemeanor and shall upon conviction be fined 
or imprisoned or both in the discretion of the court. (1961, c. 782.) 
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ARTICLE 9B. 

Motor Clubs and Associations. 

§ 66-49.9. Definitions.—As used in this article, unless the context other- 
wise requires, the term: 

(1) “Motor club” means any person, firm, association or corporation, 
whether or not residing, domiciled or chartered in this State, which, 
in consideration of dues, assessments, or periodic payments of money, 
promises its members or subscribers to assist them in matters relat- 
ing to the ownership, operation, use or maintenance of a motor ve- 
hicle by rendering three (3) or more of such services as towing serv- 
ice, emergency road service, legal service, bail or cash appearance bond 
service, map service, touring service, personal travel and accident in- 
surance service, or automobile theft reward service. 

(2) “Commissioner” means the Commissioner of Insurance of North Caro- 
lina; and “Department” means the Department of Insurance of North 
Carolina. 

(3) “Licensee” means a motor club to whom a license has been issued un- 
der this article. 

(4) “Towing service” shall mean furnishing means to move a motor vehicle 
from one place to another under power other than its own. 

(5) “Emergency road service” shall mean roadside adjustment of a motor 
vehicle so that such vehicle may be operated under its own power, pro- 
vided the cost of rendering such service does not exceed twenty-five 
dollars ($25.00). 

(6) “Legal service” shall mean providing for reimbursement of members or 
subscribers for attorneys’ fees not to exceed three hundred dollars 
($300.00) in the event criminal proceedings are instituted against such 
members or subscribers as a result of the operation of a motor vehicle. 

(7) “Bail or cash appearance bond service” shall mean the furnishing of cash 
or surety bond for its members or subscribers accused of a violation 
of the motor vehicle law, or of any law of this State by reason of an 
automobile accident to secure their release and subsequent appearance 
in court. 

(8) “Map service” shall mean the furnishing of road maps to its members 
or subscribers without cost. 

(9) “Touring service” shall mean the furnishing of touring information to 
its members or subscribers without cost. 

(10) “Personal travel and accident insurance service’ means making avail- 
able to its members or subscribers a personal travel and accident in- 
surance policy issued by a duly licensed insurance company in this 
State. 

(11) “Automobile theft reward service” means a reward payable to any per- 
son, law enforcement agency or officer for information leading to the 
recovery of a member’s or subscriber’s stolen vehicle and to the ap- 
prehension and conviction of the person or persons unlawfully taking 
such vehicle. (1963, c. 698.) 

Editor’s Note. — The act inserting this 
article became effective Oct. 1, 1963. 

§ 66-49.10. License required.—No motor club, district or branch office 
of a motor club, or franchise motor club shall engage in business in this State 
unless it holds a valid license issued to it by the Commissioner as hereinafter pro- 
vided. (1963, c. 698.) 

§ 66-49.11. Applications for licenses; fees; bonds or deposits.—Li- 
censes hereunder shall be obtained by filing written application therefor with the 
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Commissioner in such form and manner as the Commissioner shall require. As 
a prerequisite to issuance of a license: 

(1) The applicant shall furnish to the Commissioner such data and informa- 
tion as the Commissioner may deem reasonably necessary to enable 
him to determine, in accordance with the provisions of General Stat- 
ute 66-49.12, whether or not a license should be issued to the appli- 
cant. 

(2) If the applicant is a motor club it shall be required to pay to the Com- 
missioner an annual license fee of one hundred dollars ($100.00) and 
to deposit or file with the Commissioner a bond, in favor of the State 
of North Carolina and executed by a surety company duly authorized 
to transact business in this State, in the amount of fifty thousand dol- 
lars ($50,000.00), or securities of the type hereinafter specified in the 
amount of fifty thousand dollars ($50,000.00), pledged to or made pay- 
able to the State of North Carolina and conditioned upon the full com- 
pliance by the applicant with the provisions of this article and the reg- 
ulations and orders issued by the Commissioner pursuant thereto, and 
upon the good faith performance by the applicant of its contracts for 
motor club services. 

(3) If the applicant is a branch or district office of a motor club licensed un- 
der this article it shall pay to the Commissioner a license fee of ten 
dollars ($10.00). 

(4) If the applicant is a franchise motor club it shall pay to the Commis- 
sioner an annual license fee of twenty-five dollars ($25.00) and shall 
deposit or file with the Commissioner a bond, in favor of the State of 
North Carolina and executed by a surety company duly authorized to 
transact business in this State, in the amount of fifty thousand dol- 
lars ($50,000.00), or securities of the type hereinafter specified in the 
amount of fifty thousand dollars ($50,000.00), pledged to or made 
payable to the State of North Carolina and conditioned upon the full 
compliance by the applicant with the provisions of this article and the 
regulations and orders issued by the Commissioner pursuant thereto 
and upon the good faith performance by the applicant of its contracts 
for motor club services. 

(5) Any applicant depositing securities under this section shall do so in the 
form and manner as prescribed in article 20, chapter 58 of the Gen- 
eral Statutes of North Carolina, and the provisions of article 20, chap- 
ter 58 of the General Statutes of North Carolina, shall be applicable to 
securities pledged under this article. (1963, c. 698.) 

§ 66-49.12. Issuance or refusal of license; notice of hearing on re- 
fusal; renewal.—Within sixty (60) days after an application for license is filed, 
the Commissioner shall issue a license to the applicant unless he shall find: 

(1) That the applicant has not met all of the requirements of this article, or 
(2) That the applicant does not have sufficient financial responsibility to en- 

gage in business as a motor club in this State, or 
(3) That the applicant has failed to make a reasonable showing that its man- 

agers, officers, directors and agents are persons of reliability and in- 
tegrity. If any such finding is made, the Commissioner shall notify the 
applicant.as soon as practicable of the reason for his refusal to issue 
the license, and inform the applicant of its right to a hearing on the 
matter as provided in General Statute 66-49.14. All licenses issued 
hereunder, and all renewals thereof, shall expire on June 30th follow- 
ing such issuance or renewal. Renewal of all licenses not previously 
revoked or suspended shall be automatic upon timely payment by the 
licensee of the annual fee. (1963, c. 698.) 
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§ 66-49.13. Powers of Commissioner.—The Commissioner shall have 
the same powers and authority for the purpose of conducting investigations and 
hearings under this article as that vested in him by General Statutes 58-9.2 and 
58-44.6 : 

(1) To investigate possible violation of this article and to report evidence 
thereof to the Attorney General who may recommend prosecution to 
the appropriate solicitor ; 

(2) To suspend or revoke any license issued under this article upon a find- 
ing, after notice and opportunity for hearing, that the holder of said 
license has violated any of the provisions of this article, or has failed 
to maintain the standards requisite to original licensing as indicated 
in General Statute 66-49.12 hereof ; 

(3) To require any licensee to cease doing business through any particular 
agent or representative upon a finding after notice and opportunity for 
hearing, that such agent or representative has intentionally made false 
or misleading statements concerning the motor club services offered by 
the motor club represented by him; 

(4) To approve or disapprove the name, trademarks, emblems, and all forms 
which an applicant for license or licensee employs or proposes to em- 
ploy in connection with its business. If such name, trademarks or em- 
blems is distinctive and not likely to confuse or mislead the public as 
to the nature or identity of the motor club using or proposing to use 
it, then it shall be approved, otherwise, the Commissioner may disap- 
prove its use and effectuate such disapproval by the issuance of an ap- 
propriate order ; and 

(5) To make any rules or regulations necessary to enforce the provisions of 
this article. (1963, c. 698.) 

§ 66-49.14. Hearing on denial of license; judicial review of determi- 
nation by Commissioner.—Any applicant for a license or renewal of a license 
hereunder shall be entitled to a hearing before the Commissioner in the event such 
application is denied or not acted upon within a reasonable time. Any applicant 
or licensee adversely affected by a determination of the Commissioner shall have 
a right to seek judicial review of such determination under the provisions and 
limitations of General Statute 58-9.3. (1963, c. 698.) 

§ 66-49.15. Agent for service of process.—Every motor club licensed 
hereunder shall appoint and maintain at all times an agent for service of process 
who shall be a resident of North Carolina. (1963, c. 698.) 

§ 66-49.16. Violations; penalty.—Any person, firm, association or corpo- 
ration who shall violate any of the provisions of this article shall be guilty of a 
misdemeanor, and upon conviction shall be punished in the discretion of the court. 
(1963, c: 698, ) 

§ 66-49.17. Disposition of fees.—In the event an application for license 
filed hereunder is not approved, the Commissioner shall retain ten dollars ($10.00) 
of the fee paid to him in connection with said application, and return the balance 
to the applicant. All fees collected by the Commissioner hereunder shall be avail- 
able to the Department of Insurance for paying the expense incurred in connec- 
tion with the administration of this article. (1963, c. 698.) 

§ 66-49.18. Insurance licensing provisions not affected.—Nothing in 
this article shall be construed as amending, repealing, or in any way affecting any 
laws now in force relating to the licensing of insurance agents or insurance com- 
panies, or to the regulation thereof, as provided in chapter 58 of the General Stat- 
utes. (1963, c. 698). 

255 



§ 66-50 Genera, Statutes of NortH CAROLINA § 67-13 

ArTIcLE 10. 

Faw Trade. 

§ 66-50. Title of article. 

Applied in Union Carbide Corp. v. Cited in Warner v. Gulf Oil Corp., 178 

Davis, 253 N. C. 324, 116 S. E. (2d) 792 FF. Supp. 481 (1959). 

(1960). 

§ 66-52. Authorized contracts relating to sale or resale of com- 

modities bearing trademark, brand or name. 

Article Is Constitutional.— tion and the Constitution of the United 

The North Carolina Fair Trade Act is States. Parker Pen Co. v. Dart Drug Co., 

valid under the North Carolina Constitu-  Inc., 202 F. Supp. 646 (1962). 

ARTICLE 17. 

Closing-Out Sales. 

§ 66-84. Counties within article. — This article shall apply only to the 
following counties: Alamance, Ashe, Bertie, Buncombe, Burke, Cabarrus, Ca- 

tawba, Cleveland, Columbus, Craven, Cumberland, Davidson, Durham, Forsyth, 

Gaston, Graham, Guilford, Halifax, Haywood, Jackson, Lee, McDowell, New Han- 

over, Northampton, Onslow, Orange, Pitt, Randolph, Richmond, Robeson, Samp- 

son, Stanly, Surry, Swain, Transylvania, Union, Wake and Wayne. (1957, c. 

ae ss. 10%, 1034; 1959, cc. 928, 1089; c. 1251, s. 1; c. 1287; 1963, cc. 205, 

38. ) 
Editor’s Note.— amendment inserted the county of Samp- 

The first 1963 amendment inserted the son. 
county of Davidson. And the second 1963 

Chapter 67. 

Dogs. 
Article 4. 

Guide Dogs. 
Sec. 
67-29. Accompanying blind persons in pub- 

lic conveyances, etc. 

ARTICLE 2. 

License Taxes on Dogs. 

§ 67-13. Proceeds of tax to school fund; proviso, payment of dam- 
ages; reimbursement by owner.—The money arising under the provisions of 
this article shall be applied to the school funds of the county in which said tax is 
collected: Provided, it shall be the duty of the county commissioners, upon com- 
plaint made to them of injury to person or injury to or destruction of property 
by any dog, upon satisfactory proof of such injury or destruction, to appoint 
three freeholders to ascertain the amount of damages done, including neces- 
sary treatment, if any, and all reasonable expenses incurred, and upon the coming 
in of the report of such jury of the damage as aforesaid, the said county commis- 
sioners shall order the same paid out of any moneys arising from the tax on dogs 
as provided for in this article. And in cases where the owner of such dog or dogs 
is known or can be ascertained, he shall reimburse the county to the amount paid 
out for such injury or destruction. To enforce collection of this amount the 
county commissioners are hereby authorized and empowered to sue for the same. 
Provided, further, that all that portion of this section after the word “collected,” 
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in line three, shall not apply to Alamance, Anson, Beaufort, Bladen, Caldwell, 
Catawba, Chatham, Cleveland, Columbus, Craven, Currituck, Dare, Davie, Duplin, 
Durham, Gaston, Gates, Graham, Harnett, Hertford, Lincoln, McDowell, Meck- 
lenburg, Moore, Nash, New Hanover, Orange, Pamlico, Perquimans, Person, 
Robeson, Rowan, Rutherford, Scotland, Stokes, Transylvania, Union, Wake, 
Wayne and Yadkin counties. (1919, c. 77, s. 7; c. 116, s. 7; C. S., s. 1681; Pub. 
Loc, 1925,cno4; Dube Bocmlez7, cc. 18, 219, 504: 1920 cc. 31, 7Oetog eee 28, 
387, 477, 526; 1935, c. 402; 1937, cc. 63, 75, 118, 282, 370; 1939, ce, 101, 153: 
ba occ: 8,. 4051132) 287 1043 cc, 211, 371, 372: 1945, eco 75, LOZ toeuasr 
LFA 5 Ge GI, Si ks Lda is77 5 coo, sayin 1955, cc. 111, 13431957, ¢ 40m lool 
POs 1000, c.200, sale tory corsa a) 

Local Modification—By virtue of Ses- 
sion Laws 1963, c. 266, s. 2, Wake should 
be stricken from the replacement volume. 

By virtue of Session Laws 1963, c. 725, 

s. 2, Dare should be stricken from the re- 
placement volume. 

Editor’s Note.— 

The 1961 amendment inserted “Craven” 
in the list of counties. 

The first 1963 amendment, effective July 
1, 1963, inserted “Wake” in the list of 
counties. And the second 1963 amendment 
inserted “Dare.” 

ARTICLE 3. 

Special License Tax on Dogs. 

§ 67-27. Listed dogs protected; exceptions. — Any person who shall 
steal any dog which has been listed for taxation as herein provided shall be 
guilty of a misdemeanor and fined or imprisoned in the discretion of the court; 
and any person who shall kill any dog the property of another, after the same 
has been listed as herein provided, shall be liable to the owner in damages for 
the value of such dog. Nothing in this article shall prevent the killing of a mad 
dog, sheep-killing, cattle-killing, hog-killing or goat-killing dog, or egg-sucking 
dog on sight, when off the premises of its owner, and the owner shall not recover 
any damages for the loss of such dog. (1917, c. 206, s. 9; C. S., s. 1693; 1963, 
C034a) 

Editor’s Note.—The 1963 amendment in- 
serted the words “cattle-killing, hog-kill- 
ing or goat-killing” in the second sentence. 

ARTICLE 4. 

Guide Dogs. 

§ 67-29. Accompanying blind persons in public conveyances, etc. — 
Any blind person accompanied by a dog described as a “guide dog,” or any dog 
educated by a recognized training agency or school, which is used as a leader or 
guide, is entitled with his dog to the full and equal accommodations, advantages, 
facilities and privileges of all public conveyances, and all places of public accom- 
modation, subject only to the conditions and limitations applicable to all persons 
not so accompanied. (1943, c. 111; 1963, c. 61.) 

Editor’s Note. — The 1963 amendment dog” in the section and in the article head- 
substituted “guide dog,” for “seeing-eye ing. 

ARTICLE 5, 

Protection of Livestock and Poultry from Ranging Dogs. 

§ 67-30. Appointment of county dog warden authorized; salary, 
etc.; dog damage fund. 

Local Modification—Harnett: 
664, 

1963, Cc. 
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§ 67-33. Dogs to wear collars; tags; kennel tax. 

Local Modification.—Duplin: 1963, c. 226. 

§ 67-34. Board of appraisers; payment of damages; subrogation of 
county in action against dog owner. 

Local Modification.—Johnston: 1961, c. 
689 

Chapter 68. 

Fences and Stock Law. 

ARTICLE 3. 

Stock Law. 

§ 68-15. Term “‘stock’’ defined. 

Cross Reference.— 
For acts declaring Clay and _ Iredell 

counties to be “stock-law territory,” see 

note to G. S. 68-23. 

§ 68-23. Allowing stock at large in stock-law territory forbidden. 

Editor’s Note.— 
For acts declaring Iredell County and 

Clay County, respectively, to be “stock- 

law territory,” and subject to this and 

other sections, see Session Laws 1961, cc. 
497, 580. 

§ 68-24. Impounding stock at large in territory. 

Cited in Chadwick v. Salter, 254 N. C. 
889 119 S. E. (2d) 158 (1961). 

§ 68-36. Injury to stock-law fences misdemeanor in stock-law ter- 
ritory. 

Editor’s Note.— 
For acts declaring Iredell County and 

Clay County, respectively, to be “stock- 

law territory,” and subject to this and 
other sections, see Session Laws 1961, cc. 
497, 580. 

ARTICLE 4. 

Stock along the Outer Banks. 

§ 68-42. Stock running at large prohibited; certain ponies ex- 
cepted. 

Constitutionality—In an action  insti- 
tuted to enjoin a sheriff from removing 
plaintiffs’ cattle from Shackleford Banks, 
it was held that plaintiffs were not en- 
titled to challenge the constitutionality of 
this article, since it does not purport to 

authorize the destruction or removal of 
cattle from any portion of the outer banks, 

but provides for enforcement of its provi- 
sions solely by criminal prosecution, and 
plaintiffs would be entitled to attack the 
constitutionality of that statute only as a 
defense to a criminal prosecution thereun- 
der. Chadwick v. Salter, 254 N. C. 389, 119 
S. E. (2d) 158 (1961). 
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Chapter 69. 

Fire Protection. 

ARTICLE 3. 

State Volunteer Fire Department. 

§ 69-23. Rights and privileges of firemen; liability of municipality. 
Cross Reference.—As to uniformed fire- 

men enforcing motor vehicle laws and 
ordinances at fires, see § 20-114.1. 

ARTICLE 3A. 

Rural Fire Protection Districts. 

§ 69-25.8. Authority, rights, privileges and immunities of counties, 
etc., performing services under article. 

Cross Reference.—As to uniformed fire- 
men enforcing motor vehicle laws and 
ordinances at fires, see § 20-114.1. 

Chapter 74A. 

Company Police. 

Sec. Sec. 
74A-1. Governor may appoint and com- 74A-3. Company police to wear badges. 

mission police for public utility 74A-4. Compensation of company police. 

and other companies; civil liabil- 74A-5. Police powers cease on company’s 

ity of companies. 
74A-2. Oath, bond, and powers of com- 

pany police. 

filing notice. 
74A-6. Railway conductors and _ station 

agents declared special police. 

§ 74A-1. Governor may appoint and commission police for public 

utility and other companies; civil liability of companies.—Any public util- 

ity company, construction company or manufacturing company may apply to the 

Governor to commission such persons as the corporation or company may desig- 

nate to act as policemen for it. The Governor upon such application may appoint 

such persons or so many of them as he may deem proper to be such policemen, and 

shall issue to the persons so appointed a commission to act as such policemen, 

Nothing contained in the provisions of this section shall have the effect to re- 

lieve any such company from any civil liability for the acts of such policemen, 

in exercising or attempting to exercise the powers conferred by this chapter. 

(1871-2, c. 138, ss. 51, 52; Code, ss. 1988, 1989; Rev., ss. 2605, 2606; 1907, c. 

hehe On cee o4e4 11923, 23; 1933): 61; 1943, c. 676, ss. 1, 4; 1947, c. 

B90'31963, cy L165%s: 2:) 
Cross Reference.. — As to venue of ac- 

tion against railroad, § 1-81. 
Editor’s Note.—Session Laws 1963, c. 

1165, amended, revised and rewrote chap- 

ters 56, 60 and 62 of the General Statutes 

and recodified them as a new chapter 62 

and a new chapter 74A. With the excep- 

tion of a few sections in new chapter 62, 

the act is made effective January 1, 1964. 

Chapter 74A is a recodification of former 

chapter 60, article 10, comprising §§ 60-82 

to 60-87. 

Former § 60-83, corresponding to new 

§ 74A-1, was amended by Session Laws 

1963, cc. 988 and 1254, and former § 60-85, 
corresponding to new § 74A-3, was 

amended by Session Laws 1963, c. 988. It 

is believed that it was the intention of the 

legislature to include all such amendments 
in Session Laws 1963, c. 1165; however, 
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apparently through oversight, the changes 
made by cc. 988 and 1254 were not incor- 

porated in new chapter 74A. Former § 60- 
83 as amended by Session Laws 1963, cc. 
988 and 1254, reads as follows: 

“Any corporation operating a railroad 
on which steam or electricity is used as 

the motive power or any electric or water- 
power company or construction company 

or manufacturing company or motor ve- 
hicle carrier or railway express agencies 

or auction companies or incorporated se- 
curity patrols or corporations engaged in 

providing security or protective services 
for persons or property or educational in- 

stitution, whether State or private, or any 
other State institution, may apply to the 

Governor to commission such persons as 
the corporation or company may designate 

to act as policemen for it. The Governor 
upon such application may appoint such 
persons or so many of them as he may 
deem proper to be such policemen, and 
shall issue to the persons so appointed a 

commission to act as such policemen. Noth- 

ing contained in the provisions of this sec- 
tion shall have the effect to relieve any 
such company from any civil liability now 
existing by statute or under the common 
law for the act or acts of such policemen, 
in exercising or attempting to exercise 

the powers conferred by this section.” 
The first 1963 amendment to former § S 

60-83 inserted the words “or incorporated 
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security patrols or corporations engaged in 
providing security or protective services 
for persons or property or educational in- 
stitution, whether State or private, or any 
other State institution” in the first sen- 
tence. The amendatory act further pro- 
vides: “Wherever the word ‘company’ is 
used in article 10 of chapter 60 of the 
General Statutes the same shall be deemed 
to include any above referred to institu- 
tion. Notwithstanding the provisions of 
G. $. 60-85, any person commissioned pur- 

suant to this act shall wear such badge as 

the institution may designate and direct.” 
The second 1963 amendment to former § 
60-83 made the section applicable to auc- 

tion companies. 
For former § 60-85 as amended by Ses- 

sion Laws 1963, c. 988, see Editor’s Note 
to § 74A-3. 

A railroad policeman appointed pursuant 
to this section, is prima facie a public of- 
ficer, but the question of whether a partic- 
ular act is done as an employee of the rail- 

road company or as a public officer is a 
question to be determined from the nature 

of the act, whether it relates to vindication 

and enforcement of public justice or 
whether it is in the scope of duties owed 
to the company by reason of employment. 
‘Late. v. «southern Ry,.Co. =e05 Na Ganole 
169 S. E. 816 (1933), decided under for- 
mer § 60-83. 

§ 74A-2. Oath, bond, and powers of company police.—Every police- 
man so appointed shall, before entering upon the duties of his office, take and 
subscribe the usual oath. Such policemen shall severally possess, within the limits 
of each county in which the public utility for which such policemen are appointed 
may run or in which the company may be engaged in work or business, all the 
powers of policemen in the several towns, cities and villages in any such county: 
Provided, that every policeman appointed under this chapter shall, before enter- 
ing upon the duties of his office, file in the Governor’s office a bond in the sum 
of five hundred dollars ($500.00), payable to the State of North Carolina, condi- 
tioned upon the faithful performance of the duties of his office. This bond may be 
in cash, or it may be executed by a surety company duly authorized to transact 
business in this State, or it may have at least two individual sureties each owning 
real estate in this State and together having equities in such real estate over and 
above any encumbrances thereon equal in value to at least twice the amount of 
such bond: Provided, that where individual sureties are used, the sufficiency of 
each such surety must be passed upon and approved by the clerk of the superior 
court of the county in which the surety resides, (1871-2, c. 138, s. 53; Code, s. 
1990 5 Rev., s: 2607819077 cup 28ns.-2;: C462 °C; Sis.e6405 10304 eae 
1941, c. 97, s. 5; 1943, c. 676, $.2: 1959, c. 124,.s. 1; 1963, ¢/ 1165,.s,.2.) 

Cross Reference. — As to oath required, 
see § 11-11. 

§ 74A-3. Company police to wear badges.—Such policemen shall, when 
on duty, severally wear a shield with the words “Railway Police” or ‘Company 
Police” and the name of the corporation for which appointed inscribed thereon, 
and this shield shall always be worn in plain view except when such police are 
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employed as detectives. (1871-2. c. 138, s. 54; Code, s. 1991; Rev., s. 2508-5: 

S., s. 3486 ; 1963, c. 1165, s. 2.) 
Cross Reference. — As to badges of 

conductor and certain other railroad em- 

ployees, see § 62-244. 
Editor’s Note.—Former § 60-85, corre- 

sponding to this section, was amended by 
Session Laws 1963, c. 988, to read as fol- 

lows: 
“Such railroad police shall, when on 

duty, severally wear a metallic shield with 
the words ‘Railway Police’ or other appro- 

priate police identification and the name of 
the corporation for which appointed in- 
scribed thereon, and this shield shall al- 
ways be worn in plain view except when 
such police are employed as detectives.” 

The 1963 amendment to former § 60-85 
inserted the words “or other appropriate 
police identification” near the middle of the 

section. 
See Editor’s Note to § 74A-1. 

§ 74A-4, Compensation of company police.—The compensation of such 
police shall be paid by the companies for which the policemen are respectively 
appointed, as may be agreed on between them. (1871-2, c. 138, s. 55; Code, s. 
I-92; Rev. s. 2609 ; C..S.,s..30457,311963,,c..1165,.s. 2.) 

§ 74A-5. Police powers cease on company’s filing notice.—Whenever 
any company shall no longer require the services of any policeman so appointed 
as aforesaid, it may file a notice to that effect in the office of the Governor and 
thereupon the power of such officer shall cease and determine. (1871-2, c. 138, 
sueoeeeCoders) 1993: Rey.,.s..2610;.C..S.,, s. 3488 ;.1943, c. 676,78: 3; 1959, c. 
124967431963, c..1165,,s. 2.) 

§ 74A-6. Railway conductors and station agents declared special 
police.—All passenger conductors of railroac trains and station or depot agents 
are hereby declared to be special police of the State of North Carolina, with full 

power and authority to make arrests for offenses committed in their presence or 

view, or for felony, or on sworn complaint for misdemeanor, except that the con- 

ductors shall have such power only on their respective trains or their railroad 

right of way, and the agents at their respective stations; and such conductors and 

agents may cause any person so arrested by them to be detained and delivered 

to the proper authority for trial as soon as possible. Nothing contained in the 

provisions of this section shall have the effect to relieve any such railroad com- 

pany from any civil liability for the acts of such conductors, station or depot agents, 

in unlawfully exercising or attempting to exercise the powers herein conferred. 

(1907, ¢. 470, ss. 3, 4: C. S., s. 3483; 1963, c. 1165, s. 2.) 

Editor’s Note. — For article discussing 
arrest without a warrant, see 15 N. C. 

Law Rey. 101. 
Conductor Has Power of Peace Officer. 

—A conductor on a railroad passenger 
train is held to a high degree of care in 
looking after and protecting passengers 

on his train, and he is clothed, to some ex- 
tent, with the powers of a peace officer. 
Brown v. Atlantic Coast Line R. Co., 161 
N. C. 573, 77 S. E. 777 (1913), decided un- 
der former § 60-82. 

See Editor’s Note to § 74A-1. 

Chapter 75. 

Monopolies and Trusts. 
Sec. 
75-3. [Repealed.] 

§ 75-1. Combinations in restraint of trade illegal. 

A contract between public utilities, ap- 

proved by the Utilities Commission, is not 

violative of this section, if the Commission 

sould have lawfully made an order to the 

same effect upon application and after 

hearing in an adverse proceeding. State v. 

Carolina Coach Co., 260 N. C. 43, 132 S. 
E. (2d) 249 (1963). 
Agreements in partial restraint of trade 

wil’ be upheld when they are founded on 

valuable considerations, are reasonably 

necessary to protect the interests of the 
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parties in whose favor they are imposed, 

and do not unduly prejudice the public 
interest. Waldron Buick Co. v. General 

GENERAL STATUTES OF NortH CAROLINA § 75-5 

Motors = Gotps 12 54eN ae eld, onl Se, 
(2d) 559 (1961). 

§ 75-3: Repealed by Session Laws 1961, c. 1153. 

§ 75-4. Contracts to be in writing. 
What Contracts Enforceable. — Where 

affidavits disclose that defendants in the 
course of their employment acquired 
knowledge which would give them an un- 
fair advantage over plaintiff in a competi- 
tive business, under such circumstances 

equity will enforce a covenant not to com- 

into at the time and as a part of the con- 
tract of employment, (3) based on valuable 

considerations, (4) reasonable both as to 
time and territory embraced in the restric- 
tions, (5) fair to the parties, and (6) not 
against public policy. Orkin Exterminating 
Co. of Raleigh, Inc. v. Griffin, 258 N. C. 

pete if it is: (1) In writing, (2) entered 179,128 S. E. (2d) 189 (1962). 

§ 75-5. Particular acts prohibited. 

(b) In addition to the other acts declared unlawful by this chapter, it is un- 
lawful for any person directly or indirectly to do, or to have any contract ex- 
press or knowingly implied to do, any of the following acts: 

(1) To agree or conspire with any other person to put down or keep down 
the price of any goods produced in this State by the labor of others 
which goods the person intends, plans or desires to buy. 

(2) To sell any goods in this State upon condition that the purchaser there- 
of shall not deal in the goods of a competitor or rival in the business 
of the person making such sales. 

(3) To willfully destroy or injure, or undertake to destroy or injure, the 
business of any competitor or business rival in this State with the 
purpose of attempting to fix the price of any goods when the com- 
petition is removed. 

(4) While engaged in buying or selling any goods within the State, through 
himself or together with or through any allied, subsidiary or depend- 
ent person, to injure or destroy or undertake to injure or destroy 
the business of any rival or competitor, by unreasonably raising the 
price of any goods bought or by unreasonably lowering the price of 
any goods sold with the purpose of increasing the profit on the busi- 
ness when such rival or competitor is driven out of business, or his 
business is injured. 

(5) While engaged in dealing in goods within this State, at a place where 
there is competition, to sell such goods at a price lower than is 
charged by such person for the same thing at another place, when 
there is not good and sufficient reason on account of transportation 
or the expense of doing business for charging less at the one place 
than at the other, or to give away such goods, with a view to injuring 
the business of another. 

(6) While engaged in buying or selling any goods in this State, to have 
any agreement or understanding, express or implied, with any other 
person not to buy or sell such goods within certain territorial limits 
within the State, with the intention of preventing competition in sell- 
ing or to fix the price or prevent competition in buying such goods 
within these limits. 

(7) Except as may be otherwise provided by article 10 of chapter 66, en- 
titled “Fair Trade”, while engaged in buying or selling any goods 
in this State to make, enter into, execute or carry out any contract, 
obligation or agreement of any kind by which the parties thereto or 
any two or more of them bind themselves not to sell or dispose of 
any goods or any article of trade, use or consumption, below a com- 
mon standard figure, or fixed value, or establish or settle the price 
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of such goods between them, or between themselves and others, at a 
fixed or graduated figure, so as directly or indirectly to preclude a 
free and unrestricted competition among themselves, or any pur- 
chasers or consumers in the sale of such goods. 

(1961,, cadO7 smal) 

Editor’s Note.— 
The 1961 amendment added subdivision 

(7) of subsection (b), and only such sub- 
section is set out. Section 2 of the amend- 
atory act provides that the provisions of 
this subsection shall not apply to any act 
which is done in compliance with the 
rules and regulations of any State regula- 

tory agency. 

Restrictive Stipulations in Sale.— 
A limitation or restriction upon a per- 

son’s right to engage in a lawful occupa- 
tion or business is deemed detrimental to 
the public interest, unless the restraint im- 
posed is reasonable under the proper tests. 
Waldron Buick Co. v. General Motors 
Corps 2547 N.C. 117, 118 S. E. (2d) 559 
(1961). 

Test as to Reasonableness.— 
In connection with the sale of a busi- 

ness, including good will, the validity of a 
covenant providing that the seller will not 
engage in business in competition with 
the buyer is determinable by these tests: 
(1) Is it reasonably necessary to protect 
the legitimate interests of the purchaser? 
(2) Is the limitation or restriction reason- 
able in respect of both time and territory? 
Waldron Buick Co. v. General Motors 

Corp5: 2544 NN.) Goi 7atis. S. B (d)-559 
(1961). 

Contract Not to Engage in Competing 
Business—By Employee.—The validity of 
a covenant in a contract of employment 
providing that, upon termination of the 
employer-employee relationship, the em- 

ployee will not engage in a business in 
competition with the employer, is deter- 
minable by these tests: (1) Is it founded 
on a valuable consideration? (2) Is it rea- 

sonably necessary to protect the legitimate 
interests of the employer? (3) Is the limi- 

tation or restriction reasonable in respect 

of both time and territory? Waldron Buick 

Co. v. General Motors Corp., 254 N. C. 
ddl Shon Hen(ed)n5 59) (LO6D)). 

An exclusive dealership in one make of 
automobile in a particular city, while it 
necessarily involves a limited monopoly to 

sell this product of the manufacturer in the 
area covered thereby, is not invalid as an 

unreasonable restraint on trade, the agree- 

ment not being between competitors but 
imposing restraint upon a manufacturer 
and in favor of its dealer. Waldron Buick 
Co. v. General Motors Corp., 254 N. C. 
117, 118 S. EF. (2d) 559 (1961). 

§ 75-16. Civil action by person injured; treble damages. 

Cited in Waldron Buick Co. v. General 
Motors .Corpeuest N.C. 117, 118 S. E. 

(2d) 559 (1961); Ramsey v. Camp, 254 N. 
C. 443, 119 S. FE. (2d) 209 (1961). 

Chapter 75A. 

Motorboats. 
Sec. 
75A-5.1. Commercial fishing boats; re- 

newal of number. 

§ 75A-1. Declaration of policy. 
Cross Reference.—As to service of proc- 

ess upon nonresident operator of water- 

craft, see § 1-107.2. 

§ 75A-2. Definitions. 
Cross Reference. — As to motorboats 

used primarily for commercial fishing op- 

erations, see § 113-174.7. 

Quoted in Grindstaff v. Watts, 254 N. 
C. 568, 119 S. E. (2d) 784 (1961). 

§ 75A-3. Wildlife Resources Commission to administer chapter, 

Motorboat Committee; funds for administration. 

(c) All expenses required for administration and enforcement of this chapter 

shall be paid from the funds collected pursuant to the numbering provisions of 
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this chapter, provided however, that the Wildlife Resources Commission is here- 
by authorized, subject to the approval of the Advisory Budget Commission and 
the Governor and Council of State, to borrow funds from the Contingency and 
Emergency Fund in an amount not to exceed one hundred thousand dollars 
($100,000.00), to be used for initiating the provisions of this chapter and to be 
repaid from the funds collected pursuant to the numbering provisions of this chap- 
ter in four equal installments, the first installment in the amount of twenty-five 
thousand dollars ($25,000.00) to be remitted on or before September 1, 1961, 
and a like sum to become due and payable on the first day of September during 
each of the years 1962, 1963 and 1964. All monies collected pursuant to the num- 
bering provisions of this chapter shall be deposited in the State treasury and cred- 
ited to a special fund known as the Wildlife Resources Fund and accounted for as 
a separate part thereof. The said monies shall be made available to the Wildlife 
Resources Commission, subject to the provisions of the Executive Budget Act and 
the provisions of the Personnel Act of the General Statutes of North Carolina, for 
the administration and enforcement of this chapter as herein provided and fo, ed- 
ucational activities relating to boating safety and for acquisition of land ana pro- 
vision of facilities for access to waters of this State and for no other purpose. All 
monies collected pursuant to the numbering provisions of this chapter and monies 
otherwise provided for in this chapter shall be made available to carry out the in- 
tent and purposes as set forth herein in accordance with plans approved by the 
Wildlife Resources Commission and all such funds are hereby appropriated, re- 
served, set aside and made available until expended for the enforcement and ad- 
ministration of this chapter; provided that the Wildlife Resources Commission is 
hereby authorized to adopt a plan or formula for the use of said monies for em- 
ploying and equipping such additional personnel as may be necesssary for carrying 
out the provisions of this chapter and for paying a proportionate share of the sal- 
aries, expense, and operational costs of existing personnel according to the time and 
effort expended by them in carrying out the provisions of this chapter. Such plan 
or formula may be altered or amended from time to time by the Wildlife Resources 
Commission as existing conditions may warrant. No funds derived from the sale of 
hunting licenses or fishing licenses shall be expended or diverted for carrying out 
the provisions of this chapter. (1959, c. 1064, s. 3; 1961, c. 644; 1963, c. 1003.) 

Editor’s Note. — The 1961 amendment (c) the words “and for acquisition of 
rewrote the latter part of the first sentence land and provision of facilities for access 
of subsection (c). to waters of this State.” 

The 1963 amendment inserted near the As only this subsection was changed the 
end of the third sentence of subsection rest of the section is not set out. 

§ 754-5. Application for numbers; fee; displaying; reciprocity; 
change of ownership; loss of certificate; presumption from possession 
of certificate; conformity with United States regulations; award of 
certificates; records; renewal of certificates; transfer of interest, aban- 
donment, etc.; change of address; unauthorized numbers.—(a) The 
owner of each motorboat requiring numbering by this State shall file an application 
for number with the Wildlife Resources Commission on forms approved by it. 
The application shall be signed by the owner, or his agent, of the motorboat 
and shall be accompanied by a fee of three dollars ($3.00). Upon receipt of 
the application in approved form the Commission shall have the same entered 
upon the records of its office and issue to the applicant a certificate of number 
stating the number awarded to the motorboat and the name and address of the 
owner. The owner shall paint on or attach to each side of the bow of the motor- 
boat the identification number in such manner as may be prescribed by rules 
and regulations of the Commission in order that it may be clearly visible. The 
number shall be maintained in legible condition. The certificate of number shall 
be pocket size and shall be available at all times for inspection on the motor- 
boat for which issued, whenever such motorboat is in operation. Provided, how- 
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ever, any person charged with failing to so carry such certificate of number shall 

not be convicted if he produces in court a certificate of number theretofore is- 

sued to him and valid at the time of his arrest. 

(h) Each certificate of number awarded pursuant to this chapter must be re- 

newed each year on or before January 1; otherwise, such certificate shall lapse 

and be void. Application for renewal shall be submitted on forms approved by 

the Wildlife Resources Commission and shall be accompanied by a fee of three 

dollars ($3.00) ; provided, there shall be no fee required for renewal of certifi- 

cates of number which have been previously issued to commercial fishing boats 

as defined in G. S, 75A-5.1) upon compliance with all of the requirements of that 

section. 

(1961, c. 469, s. 1; 1963, c. 470.) 

Editor’s Note.—The 1961 amendment, As only subsections (a) and (h) were 

effective July 1, 1961, added the proviso changed by the amendments the rest of the 

to subsection (h). section is not set out. 

The 1963 amendment added the pro- 

viso to subsection (a). 

§ 75A-5.1. Commercial fishing boats; renewal of number.—(a) The 

owner or operator of any commercial fishing boat which is currently licensed for 

the use of commercial fishing gear under the provisions of G. S. 113-174.7, shall 

be entitled to renewal of the certificate of number of such boat when such owner 

has complied with all of the conditions of this section. 

(b) For the purpose of this section, commercial fishing boats are defined as 

motorboats which are used primarily for commercial fishing operations, from 

which operations the owners and/or operators thereof derived more than one 

half of their gross incomes during the preceding calendar year. 

(c) In order to be entitled to renewal of certificate of number under the pro- 

visions of this section, the owner of the boat shall submit, and the Wildlife Re- 

sources Commission shall require: 

(1) The regular application for renewal of the certificate of number of such 

boat, as provided by G. S. 75A-5; 

(2) A statement, on a form to be supplied by the Commission, and signed 

by the applicant, that the boat for which the application for renewal 

ig made is a commercial fishing boat as herein defined; and 

(3) A receipt, signed by an authorized agent of the Department of Conserva- 

tion and Development, and bearing the number awarded to the boat 

under the provisions of this chapter, showing that the commercial 

fishing boat license tax imposed by G. S. 113-174.7 has been paid for 

such boat for the period during which the application for renewal of 

the certificate of number is submitted. 

(d) Any person who shall wilfully give false information upon the applica- 

tion or the statement required by the preceding paragraph, or who shall falsify 

any tax receipt thereby required, shall be guilty of a misdemeanor and shall, up- 

on conviction thereof, be punished by a fine or imprisonment, or both, in the dis- 

cretion of the court. (1961, c. 469, s. 2.) 

Editor’s Note.—The act inserting this original registration of any motorboat un- 

section became effective as of July 1, der the provisions of this chapter, or for 

1961. 
the renumbering of any motorboat the 

: Section 3 of the act inserting this sec- number of which has lapsed by reason of 

tion provides that nothing in the act shall nonrenewal. 

be construed to change the fee for the 

§ 75A-6. Classification and required lights and equipment; rules 

and regulations. 

(n) All boats propelled by machinery of 10 hp or less, which are operated on 

the public waters of this State, shall carry at least one life preserver, or life belt, 
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or ring buoy, or other device of the sort prescribed by the regulations of the 
Wildlife Resources Commission for each person on board, and from sunset to 
sunrise shall carry a white light in the stern or shall have on board a hand 
flashlight in good working condition, which light shall be ready at hand and 
shall be teniporarily displayed in sufficient time to prevent collision. Provided, that 
the provisions of this subsection shall not be construed so as to conflict with or 
repeal any of the requirements or provisions set forth elsewhere in this chapter; 
provided further, that the provisions of this subsection shall not apply to Bruns- 
wick, Carteret, Chatham, Columbus, Duplin, Lee, New Hanover, Onslow, Pender 
and Rockingham, counties. (1959, c. 1064, s. 6; 1963, c. 396.) 

Editor’s Note. — The 1963 amendment, (n). As the rest of the section was not af- 
effective June 1, 1963, added subsection fected by the amendment it is not set out. 

§ 75A-10. Operating boat or manipulating water skis, etc., in reck- 
less manner; operating, etc., while intoxicated, etc. 

Stated in Grindstaff v. Watts, 254 N. C. 
568, 119 S. FE. (2d) 784 (1961). 

§ 75A-11. Duty of operator involved in collision, accident or other 
casualty. 

Cross Reference.—As to service of proc- 
ess upon nonresident operator of water- 
craft, see § 1-107.2. 

Chapter 76. 

Navigation. 

ARTICURS 2: 

Beaufort Harbor. 

§ 76-33. Vessels required to take pilots. 
Applied in United States v. Tug Parris 

Island, 215 F. Supp. 144 (1963). 

Chapter 77. 

Rivers and Creeks. 

ARTICLE 1, 

Commissioners for Opening and Clearing Streams. 

§ 77-1. County commissioners to appoint commissioners. 
Editor’s Note.—The words “line or their Replacement Volume should read “line of 

county” in line two of this section in the their county.” 

ARTICLE 2, 

Obstructions in Streams. 

§ 77-14. Obstructions in streams and drainage ditches.—If any per- 
son, firm or corporation shall fell any tree or put any slabs, stumpage, sawdust, 
shavings, lime, refuse or any other substances in any creek, stream, river or 
natural or artificial drainage ravine, ditch or other outlet which serves to re- 
move water from any land whatsoever whereby the natural and normal drain- 
age of said land is impeded, delayed or prevented, the person, firm or corpora- 
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tion so offending shall remove such above-described obstruction or substance 

within seven calendar days and, upon failure to so remove, shall be guilty of a 

misdemeanor and fined or imprisoned in the discretion of the court: Provided, 
. 

however, nothing herein shall prevent the construction of any dam not otherwise 

prohibited by any valid local or State statute or regulation. 

All sheriffs, wildlife protectors, highway patrolmen and township constables, 

or other persons knowing of such violations, shall report to the board of county 

commissioners, of the county in which such above-described obstruction of drain- 

age takes place, the names of any persons, firms or corporations violating the pro- 

visions of this section, and it shall be the duty of the chairman of the board of 

county commissioners to report to the county court solicitor, if there is one, and, 

if not. to the district solicitor, facts and circumstances showing the commission of 

any offense as defined herein, and it shall be the duty of the solicitor to prosecute 

such violators. The provisions of this sec tion shall not apply to the counties of 

Chatham, Forsyth, Franklin, Gaston and Lee. (1953, c. 1242; 1957, c. 524; 1959, 

ec. 160, 1125; 1961, c. 507.) 

Editor’s Note.— 

The 1961 amendment deleted Halifax 

from 

this section applicable to Halifax County. 
the last sentence, thereby making 

Chapter 80. 

Trademarks, Brands, etc. 

ARTICLE 1. 

Trademarks. 

§ 80-1. Adoption and filing for registry; ‘person’ defined. 

Common Law Not Abrogated.—Nothing 

contained in this chapter indicates an tn- 

tention of the General Assembly to abro- 

gate the common law. Allen v. Standard 

Crankshaft & Hydraulic Co., Inc., 210 F, 

Supp. 844 (1962). 

State statutes providing for registration 

of trademarks are in affirmance of the 

common law. Allen v. Standard Crank- 

shaft & Hydraulic Co., Inc., 210 F. Supp. 

844 (1962). 
Remedies Are Either Declaratory or 

Cumulative—The remedies given by stat- 

utes providing for registration of trade- 

marks are either declaratory or are cumu- 

lative and additional to those recognized 

and applied by the common law. Allen v. 

Standard Crankshaft & Hydraulic Co., Vynve, 

210 F. Supp. 844 (1962). 

Chapter Does Not Deal with Trade 

Names.—This chapter deals with trade- 

marks and service marks and not trade 

names. Hot Shoppes, Inc. v. Hot Shoppe, 

Inc., 203 F. Supp. 777 (1962). 

Chapter 81. 

Weights and Measures. 

ARTICLE 1. 

Uniform Weights and Measures. 

§ 81-10. Authority of deputy or local inspector, 

Stated in Eastern Carolina Tastee-Freez, 

Inc. v. Raleigh, 256 N. C. 208, 123 Suk. 

(2d) 632 (1962). 
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ARTICLE 8, 

Storage, Handling and Distribution of Liquid Fertilizers. 

§ 81-74. Definitions. 

(f) Liquid Fertilizer—The term “liquid fertilizer’ as used herein shall be 
construed as being a nonsolid commercial fertilizer as commercial fertilizer is de- 
fined in § 106-50.3 (2), article 2, chapter 106 of the General Statutes known as 
the North Carolina Fertilizer Law. 

(g) Quality.—The term “quality” shall be construed to mean grade as defined 
in chapter 106, article 2, § 106-50.3 (6) of the General Statutes. 

Editor’s Note.— correct matters of reference. The rest of 
Subsections (f) and (g) are reprinted to the section is not set out. 

§ 81-78. Approval of storage and handling equipment. 
Editor’s Note.--The words “this article’ piled Volume should be construed to mean 

in line ten of this section in the Recom- “G. S. 106-50.3 (3).” 
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