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Preface 

Volume 3 of the General Statutes of North Carolina of 1943 was replaced in 1952 
by recompiled volumes 3A, 3B and 3C, containing Chapters 106 through 166 of the 
General Statutes, as amended and supplemented by the enactments of the General 
Assembly down through the 1951 Session. In 1958 a replacement volume 3B was 
published in which the statutes and annotations appearing in the recompiled volume 
3B and in the 1957 Cumulative Supplement thereto were combined. Replacement 
volume 3B and recompiled volume 3C have now been replaced by replacement 
volumes 3B, 3C and 3D, which combine the statutes and annotations appearing in 
the previous volumes 3B and 3C and in the 1963 Cumulative Supplement thereto. 

Volume 3A contains Chapters 106 through 116. Volume 3B contains Chapters 
117 through 136. Volume 3C contains Chapters 137 through 156. Volume 3D 
contains Chapters 157 through 167. 

In replacement volume 3D the form and the designations of subsections, sub- 
divisions and lesser divisions of sections have in many instances been changed, so 
as to follow in every case the uniform system of numbering, lettering and indenta- 
tion adopted by the General Statutes Commission. For example, subsections in the 
replacement volume are designated by lower case letters in parentheses, thus: (a). 
Subdivisions of both sections and subsections are designated by Arabic numerals 
in parentheses, thus: (1). Lesser divisions likewise follow a uniform plan. Atten- 
tion is called to the fact that it has not, of course, been possible, except in replace- 
ment volumes 3B and 3C, to make corresponding changes in any references that 
may appear in other volumes to sections contained in volume 3D. 

The historical references appearing at the end of each section have been re- 
arranged in chronological order. For instance, the historical references appended 
to § 31-5.1 read as follows: (1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2; 1840, c. 

MOe cr 1 Os7 22 Code, se al7 Gp hey.6.ol 1 oer Ss. 413371945. c. 1405 
1953, c. 1098, s. 3.) In this connection attention should be called to a peculiarity 
in the manner of citing the early acts in the historical references. The acts through 
the year 1825 are cited, not by the chapter numbers of the session laws of the 
particular years, but by the chapter numbers assigned to them in Potter’s Revisal 
(published in 1821 and containing the acts from 1715 through 1820) or in Potter’s 
Revisal continued (published in 1827 and containing the acts from 1821 through 
1825). Thus, in the illustration set out above the citations “1784, c. 204, s. 14; 
1819, c. 1004, ss. 1, 2” refer to the chapter numbers in Potter’s Revisal and not 
to the chapter numbers of the Laws of 1784 and 1819, respectively. The chapter 
numbers in Potter’s Revisal and Potter’s Revisal continued run consecutively, 
and hence do not correspond, at least after 1715, to the chapter numbers in the 
session laws of the particular years. After 1825 the chapter numbers in the 
session laws are used. 

This replacement volume has been prepared and published under the supervision 
of the Department of Justice of the State of North Carolina. The members of the 
North Carolina Bar are requested to communicate any defects they may find in 
the General Statutes, and any suggestions they may have for improving them, to 
the Department, or to The Michie Company, Law Publishers, Charlottesville, 
Virginia. 

THOMAS WADE Bruton, 
Attorney General. 

April 1, 1964. 
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Chapter 157. 

Housing Authorities and Projects. 
Article 1. 

Housing Authorities Law. 

Sec. 
157-1. Title of article. 
157-2. Finding and declaration of neces- 

sity. 
157-3. Definitions. 
157-4. Notice, hearing and creation of au- 

thority; cancellation of certificate 
of incorporation. 

157-5. Appointment, qualifications and ten- 
ure of commissioners. 

157-6. Duty of authority and commis- 
sioners. 

157-7. Interested commissioners or em- 
ployees. 

157-8. Removal of commissioners, 
157-9. Powers of authority. 
157-10. Co-operation of authorities. 
157-11. Eminent domain. 
157-12. Acquisition of land for government. 
157-13. Zoning and building laws. 
157-14. Types of bonds authority may is- 

sue. 
157-15. Form and sale of bonds. 
157-16. Provisions of bonds, trust inden- 

tures, and mortgages. 
157-17. Power to mortgage when project 

financed with governmental aid. 
157-18. Remedies of an obligee of authority. 
157-19. Additional remedies conferrable by 

: mortgage or trust indenture. 
157-20. Remedies cumulative. 
157-21. Limitations on remedies of obligee. 
157-22. Title obtained at foreclosure sale 

subject to agreement with gov- 
ernment. 

157-23. Contracts with federal government. 
157-24. Security for funds deposited by au- 

thorities. 
157-25. Housing bonds, legal investments 

and security. 
157-26. Tax exemptions. 
157-27. Reports. 
157-28. Restriction on right of eminent do- 

main; right of appeal preserved; 
investigation by Utilities Com- 
mission. 

157-29. Rentals and tenant selection. 
157-30. Creation and establishment vali- 

dated. 
157-31. Contracts, agreements, etc., vali- 

dated. 
157-32. Proceedings for issuance, etc., of 

bonds and notes validated. 
157-32.1. Other validation of creation, etc. 
157-32.2. Other validation of contracts, ag- 

reements, etc. 

157-32.3. Other validation of bonds and 
notes. 

157-33. Notice, hearing and creation of au- 
thority for a county. 

157-34. Commissioners and powers of au- 
thority for a county. 

Sec. 
157-35. Creation of regional housing au- 

thority. 
Commissioners of regional housing 

authority. 
Powers of regional housing au- 

thority. 
157-38. Rural housing projects. 
157-39. Housing applications by farmers. 
157-39.1. Area of operation of city, county 

and regional housing authori- 
ties. 

157-39.2. Increasing area of operation of 
regional housing authority. 

157-39.3. Decreasing area of operation of 
regional housing authority. 

157-39.4. Requirements of public hearings. 
157-39.5. Consolidated housing authority. 
157-39.6. Findings required for authority to 

operate in municipality. 
157-39.7. Meetings and residence of com- 

missioners. 
157-39.8. Agreement to sell as security for 

obligations to federal govern- 
ment. 

Article 2. 

Municipal Co-operation and Aid. 

157-36. 

157-37. 

157-40. Finding and declaration of neces- 
sity. 

157-41. Definitions. 
157-42. Conveyance, lease or agreement in 

aid of housing project. 
157-43. Advances and donations by the 

city and municipality. 
157-44. Action of city or municipality by 

resolution. 
Restrictions on exercise of right of 

eminent domain; duties of Utili- 
ties Commission; investigation of 
projects. 

Purpose of article. 
Supplemental nature of article. 

Article 3. 

Eminent Domain. 

Finding and declaration of neces- 
sity. 

Housing project. 
Eminent domain for housing proj- 

ects. 
Certificate of convenience and ne- 

cessity required; right of appeal; 
investigation of projects. 

Article 4. 

National Defense Housing Projects. 

157-52. Purpose of article. 
157-53. Definitions. 
157-54. Rights, powers, etc., of housing au- 

thorities relative to national de- 
fense projects. 

157-55. Co-operation with federal govern- 
ment; sale to same. 

157-45. 

157-46. 
157-47. 

157-48. 

157-49. 
157-50. 

157-51. 



§ 157-1 

Sec. 
157-56. Co-operation of State public bodies 

in developing projects. 
157-57. Obligations issued for projects 

made legal investments; security 
for public deposits. 

Cr. 157. Houvstne AutHorities AND Projyicts Brio 

Sec. 
157-58. Bonds, notes, etc., isued heretofore, 

validated. 
157-59. Further declaration of powers 

granted housing authorities. 
157-60. Powers conferred by article sup- 

plemental. 

ARTICLE 1, 

Housing Authorities Law. 

§ 157-1. Title of article—This article may be referred to as the Housing 
Authorities Law. (1935, c. 456, s. 1.) 

Editor’s Note—For comment on this 
article, see 19 N. C. Law Rev. 484. 

Constitutionality—A housing authority 
created under this article is not invested 
with legislative and supreme judicial pow- 
ers, and therefore its creation does not 
violate the constitutional provision that 
these powers be and remain separate and 
distinct. Cox v. Kinston, 217 N. C. 391, 8 
S. E. (2d) 252 (1940). 

Slum Clearance Held Public Purpose.— 
“Slum clearance” to rehabilitate crowded 
and congested areas in cities and towns 
where conditions conducive to disease and 
public disorder exist, is a public purpose, 
for which the legislature may create mu- 
nicipal corporations, and housing authori- 
ties established under this and the follow- 
ing sections, are for such governmental 
purpose. Wells v. Housing Authority, 213 
N. 'C;.-%44, 197 8.7 B. 693. (1938)? In tte 
Housing Authority, 233 N. C. 649, 65 S. E. 
(2d) 761 (1951). 

Article Relates to Health and Sanitation. 
—This article, authorizing the creation of 
municipal housing authorities, is a statute 
relating to health and sanitation. State v. 
Alverson, 254 N. C. 204, 118 S. E. (2d) 408 
(1961). 

Property Exempt from Taxation.—This 
article is a constitutional exercise of a leg- 
islative power and the agency therein set 
up is a municipal corporation within the 
meaning of the provisions of the Constitu- 
tion. It follows as a corollary to this that 
the property of the housing authority is 
exempt from State, county, and municipal 
taxation. Wells v. Housing Authority, 213 
N. C. 744, 197 S. E. 693 (1938). 

Applied in Housing Authority of Wilson 
vy. Wooten, 257 N. C, 358, 126 S. E. (2d) 
101 (1962). 

Cited in In re Housing Authority, 235 
N. C. 463, 70 S. E. (2d) 500 (1952); State 
v. Lenoir, 249 N. C. 96, 105 S. E. (2d) 411 
(1958). 

§ 157-2. Finding and declaration of necessity.—It is hereby declared that 
unsanitary or unsafe dwelling accommodations exist in urban and rural areas through- 
out the State and that such unsafe or unsanitary conditions arise from overcrowding 
and concentration of population, the obsolete and poor condition of the buildings, 
improper planning, excessive land coverage, lack of proper light, air and space, 
unsanitary design and arrangement, lack of proper sanitary facilities, and the exist- 
ence of conditions which endanger life or property by fire and other causes; that in 
such urban and rural areas many persons of low income are forced to reside in 
unsanitary or unsafe dwelling accommodations; that in such urban and rural areas 
there is a lack of safe or sanitary dwelling accommodations available to all the inhabi- 
tants thereof and that consequently many persons of low income are forced to occupy 
overcrowded and congested dwelling accommodations; that these conditions cause 
an increase in and spread of disease and crime and constitute a menace to the health, 
safety, morals and welfare of the citizens of the State and impair economic values; 
that these conditions cannot be remedied by the ordinary operation of private enter- 
prise; that the clearance, replanning and reconstruction of such areas and the pro- 
viding of safe and sanitary dwelling accommodations for persons of low income are 
public uses and purposes for which public money may be spent and private property 
acquired ; that it is in the public interest that work on such projects be instituted as 
soon as possible; and that the necessity for the provisions hereinafter enacted is 
hereby declared as a matter of legislative determination to be in the public interest. 
(1935,.c:;456, s..23:1938, Ex, Sess, c. 2, $.\14;.1941, c..78,.s. 2.) 

Editor’s Note——Prior to the 1941 amend- towns of more than five thousand inhabi- 
ment, this section applied to cities and _ tants. 
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Chapter 1081 of Session Laws 1949, which 
amended §§ 160-417 and 160-421 and struck 
out § 160-423, re-enacted all of chapter 2 
of the Public Laws of 1938, as thereby 
amended. 

For comment on the 1941 amendment, 
see 19 N. C. Law Rey. 481. 

Legislative Purpose.—The legislature au- 
thorized the creation of housing authorities 
as a means of protecting low-income citi- 
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zens from unsafe or unsanitary conditions 
in urban or rural areas. Powell v. Eastern 
Carolina Regional Housing Authority, 251 
N. C. 812, 112 S. E. (2d) 386 (1960). 

Stated in State v. Alverson, 254 N. C. 
204, 118 S. E. (2d) 408 (1961). 

Cited in Mallard v. Eastern Carolina 
Regional Housing Authority, 221 N. C. 334, 
20 S. E. (2d) 281 (1942). 

§ 157-3. Definitions —The following terms, wherever used or referred to in 
this article shall have the following respective meanings, unless a (different meaning 
clearly appears from the context: 

(1) “Authority” or “housing authority” shall mean a public body and a body 
corporate and politic organized in accordance with the provisions of this 
article for the purposes, with the powers and subject to the restrictions 
hereinafter set forth. 

“Bonds” shall mean any bonds, interim certificates, notes, debentures, 
obligations, or other evidences of indebtedness issued pursuant to this 
article. 

“City” shall mean any city or town having a population of more than five 
hundred (500) inhabitants according to the last federal census or any 
revision or amendment thereto. 

“City clerk” and “mayor” shall mean the clerk and mayor, respectively, of 
the city or the officers thereof charged with the duties customarily im- 
posed on the clerk and mayor respectively. 

“Commissioner” shall mean one of the members of an authority appointed 
in accordance with the provisions of this article. 

“Community facilities” shall include real and personal property, and build- 
ings and equipment for recreational or social assemblies, for educational, 
health or welfare purposes and necessary utilities, when designed pri- 
marily for the benefit and use of the housing authority and/or the 
occupants of the dwelling accommodation. 

“Contract” shall mean any agreement of an authority with or for the 
benefit of an obligee whether contained in a resolution, trust indenture, 
mortgage, lease, bond or other instrument. 

(8) “Council” shall mean the legislative body, council, board of commissioners, 
board of trustees, or other body charged with governing the city. 

(9) “Farmers of low income” shall mean persons or families who at the time 
of their admission to occupancy in a dwelling of the authority: 

a. live under unsafe or unsanitary housing conditions ; 
b. derive their principal income from operating or working upon a 

farm; and 
c. had an aggregate average annual net income for the three years 

preceding their admission that was less than the amount that shall 
be determined by the authority to be necessary, within its area of 
operation, to enable them, without financial assistance, to obtain 
decent, safe and sanitary housing, without overcrowding. 

(10) “Federal government” shall include the United States of America, the 
Federal Emergency Administration of Public Works or any agency, 
instrumentality, corporate or otherwise, of the United States of America. 

(11) “Government” shall include the State and federal governments and any 
subdivision, agency or instrumentality, corporate or otherwise, of either 
of them. 

(12) “Housing project” shall include all real and personal property, buildings 
and improvements, stores, offices, lands for farming and gardening, and 
community facilities acquired or constructed or to be acquired or con- 
structed pursuant to a single plan or undertaking 
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a. to demolish, clear, remove, alter or repair unsanitary or unsafe 
housing, and/or 

b. to provide safe and sanitary dwelling accommodations for persons 
of low income. 

The term “housing project” may also be applied to the planning of 
the buildings and improvements, the acquisition of property, the demolli- 
tion of existing structures, the construction, reconstruction, alteration and 
repair of the improvements and all other work in connection therewith. 

“Mortgage” shall include deeds of trust, mortgages, building and loan 
contracts or other instruments conveying real or personal property as 
security for bonds and conferring a right to foreclose and cause a sale 
thereof. 

“Municipality” shall mean any city, town, incorporated village or other 
municipality in the State. 

“Obligee of the authority” or “obligee” shall include any bondholder, 
trustee or trustees for any bondholders, any lessor demising property to 
the authority used in connection with a housing project or any assignee 
or assignees of such lessor’s interest or any part thereof, and the United 
States of America, when it is a party to any contract with the authority. 

“Real property” shall include lands, lands under water, structures, and 
any and all easements, franchises and incorporeal hereditaments and 
every estate and right therein, legal and equitable, including terms for 
years and liens by way of judgment, mortgage or otherwise. 

“State” shall mean the State of North Carolina. 
“Trust indenture” shall include instruments pledging the revenues of real 

or personal properties but not conveying such properties or conferring a 
right to foreclose and cause a sale thereof. (1935, c. 456, s. 3; 1938, 
Ex, Sess... C2, Sl toll, C7 s) oo 40, Cy O00 mor) DoE CCR Ose 
641, 1281; 1961, c. 200, s. 1.) 

Editor’s Note—The 1938 amendment 
made a substitution in subdivision (3). The 
1941 amendment added subdivision (9). 

(13) 

(14) 

(15) 

(16) 

(17) 
(18) 

The 1959 and 1961 amendments rewrote 
subdivision (3). j 

housing authority created hereunder 
The 1943 amendment made changes in sub- 
divisions (2) and (14). 

Chapter 1081 of Session Laws 1949, which 
amended §§ 160-417 and 160-421 and struck 
out § 160-423, re-enacted all of chapter 2 
of the Public Laws of 1938, as thereby 
amended. 

is a municipal corporation created for a 
public governmental purpose, and such au- 
thority is invested with a governmental 
function. Cox v. Kinston, 217 N. C. 391, 8 
S. E. (2d) 252 (1940). 

Quoted in In re Housing Authority, 233 
N, Cy.649, 65 Sy E.. (2d) 761 (1951): 

§ 157-4. Notice, hearing and creation of authority; cancellation of certifi- 
cate of incorporation.—Any twenty-five residents of a city and of the area 
within ten miles from the territorial boundaries thereof may file a petition with the 
city clerk setting forth that there is a need for an authority to function in the city 
and said surrounding area. Upon the filing of such a petition the city clerk shall 
give notice of the time, place and purposes of a public hearing at which the council 
will determine the need for an authority in the city and said surrounding area. Such 
notice shall be given at the city’s expense by publishing a notice, at least ten days 
preceding the day on which the hearing is to be held, in a newspaper having a general 
circulation in the city and said surrounding area, or, if there be no such newspaper, 
by posting such notice in at least three public places within the city, at least ten days 
preceding the day on which the hearing is to be held. 

Upon the date fixed for said hearing held upon notice as provided herein, an 
opportunity to be heard shall be granted to all residents and taxpayers of the city 
and said surrounding area and to all other interested persons. After such a hearing, 
the council shall determine: 

(1) Whether insanitary or unsafe inhabited dwelling accommodations exist in 
the city and said surrounding area, and/or 
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(2) Whether there is a lack of safe or sanitary dwelling accommodations in 
the city and said surrounding area available for all the inhabitants thereof. 

In determining whether dwelling accommodations are unsafe or insanitary, the 
council shall take into consideration the following: the physical condition and age 
of the buildings; the degree of overcrowding; the percentage of land coverage; the 
light and air available to the inhabitants of such dwelling accommodations; the size 
and arrangement of the rooms; the sanitary facilities; and the extent to which con- 
ditions exist in such buildings which endanger life or property by fire or other causes. 

If it shall determine that either or both of the above enumerated conditions exist, 
the council shall adopt a resolution so finding (which need not go into any detail 
other than the mere finding) and shall cause notice of such determination to be given 
to the mayor who shall thereupon appoint, as hereinafter provided, five commissioners 
to act as an authority. Said commission shall be a public body and a body corporate 
and politic upon the completion of the taking of the following proceedings: 

The commissioners shall present to the Secretary of State an application signed 
by them, which shall set forth (without any detail other than the mere recital) : 

(1) That a notice has been given and public hearing has been held as afore- 
said, that the council made the aforesaid determination after such hearing, 
and that the mayor has appointed them as commissioners ; 

(2) The name and official residence of each of the commissioners, together 
with a certified copy of the appointment evidencing their right to office, 
the date and place of induction into and taking oath of office, and that 
they desire the housing authority to become a public body and a body 
corporate and politic under this article; 

(3) The term of office of each of the commissioners ; 
(4) The name which is proposed for the corporation; and 
(5) The location of the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of said commissioners 
before an officer authorized by the laws of the State to take and certify oaths, who 
shall certify upon the application that he personally knows the commissioners and 
knows them to be the officers as asserted in the application, and that each subscribed 
and swore thereto in the officer’s presence. The Secretary of State shall examine 
the application and if he finds that the name proposed for the corporation is not 
identical with that of a person or of any other corporation of this State or so nearly 
similar as to lead to confusion and uncertainty he shall receive and file it and shall 
record it in an appropriate book of record in his office. 
When the application has been made, filed and recorded, as herein provided, the 

authority shall constitute a public body and a body corporate and politic under the 
name proposed in the application; the Secretary of State shall make and issue to 
the said commissioners a certificate of incorporation pursuant to this article, under 
the seal of the State, and shall record the same with the application. 

If the council, after a hearing as aforesaid, shall determine that neither of the 
above enumerated conditions exist, it shall adopt a resolution denying the petition. 
After three months shall have expired from the date of the denial of any such peti- 
tions, subsequent petitions may be filed as aforesaid and new hearings and determina- 
tions made thereon. 

In any suit, action or proceeding involving the validity or enforcement of or 
relating to any contract of the authority, the authority shall be conclusively deemed 
to have been established in accordance with the provisions of this article upon proof 
of the issuance of the aforesaid certificate by the Secretary of State. A copy of such 
certificate, duly certified by the Secretary of State, shall be admissible in evidence 
in any such suit, action or proceeding, and shall be conclusive proof of the filing and 
contents thereof. 

The Secretary of State is authorized and empowered to revoke or to cancel a 
certificate of incorporation previously issued to an authority or housing authority 
upon filing in his office a petition and resolution of the council and a petition and 
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resolution of the authority and its members requesting such revocation or cancella- 
tion and when the Secretary of State is satisfied that no indebtedness has been in- 
curred or property acquired by said housing authority. (1935, c. 456, s. 4; 1943, 
C2 686ne; 4s L9Gl. 6 O37) 

Editor’s Note.——The 1943 amendment 
struck out the former paragraph of this 
section relating to boundaries of housing 
authorities. See note under § 157-39.1. 

The 1961 amendment added the. last 
paragraph. 

Determination of Existence of Facts 
Justifying Creation of Authority.—The 
provision of this section investing munici- 
pal corporations with the power to deter- 
mine each for itself the existence or non- 
existence of facts necessary for the crea- 
tion of a housing authority to perform a 
proper municipal governmental function 
within its limits is not an unconstitutional 
delegation of legislative authority. Cox v. 
Kinston, 217, N.+C. 891, 8 SB. -(2d)-252 
(1940). 
The existence of nonexistence of facts 

within its corporate limits justifying the 
creation of a housing authority for the de- 

which duty is political and not judicial, and 
in proceedings to enjoin the activities of a 
housing authority created under the stat- 
ute the court does not have authority to 
hear evidence in regard to the existence of 
the facts upon which the creation of the 
housing authority is predicated. Whether 
an appeal will lie from the municipal cor- 
poration to review such findings, quaere. 
Cox v. Kinston, 217 N; C.391,'8 S: E? Gd) 
252 (1940). 

Publication of Notice—Under this sec- 
tion publication of notice is not required 
for the creation of a rural housing author- 
ity, and a rural housing authority duly cre- 
ated thereunder is a municipal corporation 
created for a public purpose and realty ac- 
quired by such authority is exempt from 
taxation. Mallard v. Eastern Carolina 
Regional Housing Authority, 221 N. C. 
334, 20 S. E. (2d) 281 (1942). 

termination of the municipal corporation, 

§ 157-5. Appointment, qualifications and tenure of commissioners.—An au- 
thority shall consist of five commissioners appointed by the mayor and he shall desig- 
nate the first chairman. No commissioner may be a city official. 

The commissioners who are first appointed shall be designated by the mayor to 
serve for terms of one, two, three, four and five years respectively from the date of 
their appointment. Thereafter, the term of office shall be five years. A commis- 
sioner shall hold office until his successor has been appointed and has qualified. 
Vacancies shall be filled for the unexpired term. ‘Three commissioners shall con- 
stitute a quorum. The mayor shall file with the city clerk a certificate of the ap- 
pointment or reappointment of any commissioner and such certificate shall be con- 
clusive evidence of the due and proper appointment of such commissioner. A 
commissioner shall receive no compensation for his services but he shall be entitled 
to the necessary expenses including traveling expenses incurred in the discharge of 
his duties. 
When the office of the first chairman of the authority becomes vacant, the au- 

thority shall select a chairman from among its members. An authority shall select 
from among its members a vice-chairman, and it may employ a secretary (who shall 
be executive director), technical experts and such other officers, agents and em- 
ployees, permanent and temporary, as it may require, and shall determine their 
qualifications, duties and compensation. An authority may call upon the corpora- 
tion counsel or chief law officer of the city for such legal services as it may require 
or it may employ its own counsel and legal staff. An authority may delegate to one 
or more of its agents or employees such powers or duties as it may deem proper. 
(1935) cyto) s.Fa8) 

Local Modification—City of Wilson: 
1953, c. 664. 

§ 157-6. Duty of authority and commissioners.—The authority and its com- 
missioners shall be under a statutory duty to comply or to cause compliance strictly 
with all provisions of this article and the laws of the State and in addition thereto, 
with each and every term, provision and covenant in any contract of the authority 
on its part to be kept or performed. (1935, c. 456, s. 6.) 

§ 157-7. Interested commissioners or employees.—No commissioner or em- 
ployee of an authority shall acquire any interest direct or indirect in any housing 
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project or in any property included or planned to be included in any project, nor 
shall he have any interest direct or indirect in any contract or proposed contract for 
materials or services to be furnished or used in connection with any housing project. 
If any commissioner or employee of an authority owns or controls an interest direct 
or indirect in any property included or planned to be included in any housing project, 
he shall immediately disclose the same in writing to the authority and such disclosure 
shall be entered upon the minutes of the authority. Failure to so disclose such in- 
terest shall constitute misconduct in office. (1935, c. 456, s. 7.) 

§ 157-8. Removal of commissioners—The mayor may remove a commis- 
sioner for inefficiency or neglect of duty or misconduct in office, but only after the 
commissioner shall have been given a copy of the charges against him (which may 
be made by the mayor) at least ten days prior to the hearing thereon and had an 
opportunity to be heard in person or by counsel. 

Any obligee of the authority may file with the mayor written charges that the 
authority is violating willfully any law of the State or any term, provision or cove- 
nant in any contract to which the authority is a party. The mayor shall give each 
of the commissioners a copy of such charges at least ten days prior to the hearing 
thereon and an opportunity to be heard in person or by counsel and shall within 
fifteen days after receipt of such charges remove any commissioners of the au- 
thority who shall have been found to have acquiesced in any such willful violation. 
A commissioner shall be deemed to have acquiesced in a willful violation by the 

authority of a law of this State or of any term, provision or covenant contained in 
a contract to which the authority is a party, if, before a hearing is held on the charges 
against him, he shall not have filed a written statement with the authority of his 
objections to, or lack of participation in, such violation. 

In the event of the removal of any commissioner, the mayor shall file in the office 
of the city clerk a record of the proceedings together with the charges made against 
the commissioners and the findings thereon. (1935, c. 456, s. 8.) 

§ 157-9. Powers of authority—An authority shall constitute a public body 
and a body corporate and politic, exercising public powers, and having all the powers 
necessary or convenient to carry out and effectuate the purposes and provisions of 
this article, including the following powers in addition to others herein granted: 

To investigate into living, dwelling and housing conditions and into the means 
and methods of improving such conditions; to determine where unsafe, or insani- 
tary dwelling or housing conditions exist; to study and make recommendations 
concerning the plan of any city or municipality located within its boundaries in 
relation to the problem of clearing, replanning and reconstruction of areas in which 
unsafe or insanitary dwelling or housing conditions exist, and the providing of 
dwelling accommodations for persons of low income, and to co-operate with any 
city municipal or regional planning agency; to prepare, carry out and operate hous- 
ing projects; to provide for the construction, reconstruction, improvement, alteration 
or repair of any housing project or any part thereof; to take over by purchase, lease 
or otherwise any housing project located within its boundaries undertaken by any 
government, or by any city or municipality located in whole or in part within its 
boundaries ; to manage as agent of any city or municipality located in whole or in 
part within its boundaries any housing project constructed or owned by such city; 
to act as agent for the federal government in connection with the acquisition, con- 
struction, operation and/or management of a housing project or any part thereof; 
to arrange with any city or municipality located in whole or in part within its 
boundaries or with a government for the furnishing, planning, replanning, installing, 
opening or closing of streets, roads, roadways, alleys, sidewalks or other places or 
facilities or for the acquisition by such city, municipality, or government of property, 
options or property rights or for the furnishing of property or services in connection 
with a project; to arrange with the State, its subdivisions and agencies, and any 
county, city or municipality of the State, to the extent that it is within the scope of 

9 



§ 157-9 Cu. 157. Housine Auruorities AND Project's § 157-9 

each of their respective functions, (i) to cause the services customarily provided by 
each of them to be rendered for the benefit of such housing authority and/or the 
occupants of any housing projects and (ii) to provide and maintain parks and 
sewage, water and other facilities adjacent to or in connection with housing projects 
and (iii) to change the city or municipality map, to plan, replan, zone or rezone any 
part of the city or municipality; to lease or rent any of the dwelling or other ac- 
commodations or any of the lands, buildings, structures or facilities embraced in 
any housing project and to establish and revise the rents or charges therefor ; to enter 
upon any building or property in order to conduct investigations or to make surveys 
or soundings ; to purchase, lease, obtain options upon, acquire by gift, grant, bequest, 
devise, or otherwise any property real or personal or any interest therein from any 
person, firm, corporation, city, municipality, or government; to acquire by eminent 
domain any real property, including improvements and fixtures thereon; to sell, 
exchange, transfer, assign, or pledge any property real or personal or any interest 
therein to any person, firm, corporation, municipality, city, or government; to own, 
hold, clear and improve property; to insure or provide for the insurance of the 
property or operations of the authority against such risks as the authority may deem 
advisable; to procure insurance or guarantees from a federal government of the 
payment of any debts or parts thereof secured by mortgages made or held by the 
authority on any property included in any housing project; to borrow money upon 
its bonds, notes, debentures or other evidences of indebtedness and to secure the 
same by pledges of its revenues, and (subject to the limitations hereinafter imposed) 
by mortgages upon property held or to be held by it, or in any other manner; in 
connection with any loan, to agree to limitations upon its right to dispose of any 
housing project or part thereof or to undertake additional housing projects; in 
connection with any loan by a government, to agree to limitations upon the exercise 
of any powers conferred upon the authority by this article; to invest any funds held 
in reserves or sinking funds, or any funds not required for immediate disbursement, 
in property or securities in which savings banks may legally invest funds subject 
to their control; to sue and be sued; to have a seal and to alter the same at pleasure; 
to have perpetual succession; to make and execute contracts and other instruments 
necessary or convenient to the exercise of the powers of the authority ; to make and 
from time to time amend and repeal bylaws, rules and regulations not inconsistent 
with this article, to carry into effect the powers and purposes of the authority; to 
conduct examinations and investigations and to hear testimony and take proof under 
oath at public or private hearings on any matter material for its information ; to issue 
subpoenas requiring the attendance of witnesses or the production of books and 
papers and to issue commissions for the examination of witnesses who are out of the 
State or unable to attend before the authority, or excused from attendance; and to 
make available to such agencies, boards or commissions as are charged with the duty 
of abating or requiring the correction of nuisances or like conditions, or of demolish- 
ing unsafe or insanitary structures within its territorial limits, its findings and 
recommendations with regard to any building or property where conditions exist 
which are dangerous to the public health, morals, safety or welfare. Any of the 
investigations or examinations provided for in this article may be conducted by the 
authority or by a committee appointed by it, consisting of one or more commis- 
sioners, or by counsel, or by an officer or employee specially authorized by the au- 
thority to conduct it. Any commissioner, counsel for the authority, or any person 
designated by it to conduct an investigation or examination shall have power to ad- 
minister oaths, take affidavits and issue subpoenas or commissions. An authority 
may exercise any or all of the powers herein conferred upon it, either generally or 
with respect to any specific housing project or projects, through or by an agent or 
agents which it may designate, including any corporation or corporations which are 
or shall be formed under the laws of this State, and for such purposes an authority 
may cause one or more corporations to be formed under the laws of this State or 
may acquire the capital stock of any corporation or corporations. Any corporate 
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agent, all of the stock of which shall be owned by the authority or its nominee or 
nominees, may to the extent permitted by law exercise any of the powers conferred 
upon the authority herein. In addition to all of the other powers herein conferred 
upon it, an authority may do all things necessary and convenient to carry out the 
powers expressly given in this article. No provisions with respect to the acquisi- 
tion, operation or disposition of property by other public bodies shall be applicable 
to an authority unless the legislature shall specifically so state. 

Notwithstanding anything to the contrary contained in this article or in any other 
provision of law an authority may include in any contract let in connection with a 
project, stipulations requiring that the contractor and any subcontractors comply 
with requirements as to minimum wages and maximum hours of labor, and comply 
with any conditions which the federal government may have attached to its financial 
aid of the project. (1935, c. 456, s. 9; 1939, c. 150.) 

Editor’s Note—The 1939 amendment Not Delegation of Legislative Function. 
added the last paragraph. 

Authorities created pursuant to §§ 157-2, 
157-4, 157-33, and 157-35 are public bodies 
exercising public powers. Hence, they are 
sometimes called municipal corporations. 
Powell v. Eastern Carolina Regional Hous- 
ing Authority, 251 N. C. 812, 112 S. E. (2d) 
386 (1960). 

—The fact that an administrative board or 
municipal corporation is authorized to in- 
vestigate and determine the existence or 
nonexistence of facts upon which depend 
the application of the law it is charged 
with administering is not a delegation of 
legislative functions. Cox y. Kinston, 217 
N. C. 391, 8 S. E. (2d) 252 (1940). 

§ 157-10. Co-operation of authorities—Any two or more authorities may 
join or co-operate with one another in the exercise, either jointly or otherwise, of 
any or all of their powers for the purpose of financing (including the issuance of 
bonds, notes or other obligations and giving security therefor), planning, undertak- 
ing, owning, constructing, operating or contracting with respect to a housing project 
or projects located within the boundaries of any one or more of said authorities. 
For such purpose an authority may by resolution prescribe and authorize any other 
housing authority or authorities, so joining or co-operating with it, to act on behalf 
with respect to any or all of such powers. Any authorities joining or co-operating 
with one another may by resolutions appoint from among the commissioners of 
such authorities an executive committee with full power to act on behalf of such 
authorities with respect to any or all of their powers, as prescribed by resolutions of 
such authorities. (1935, c. 456, s. 10; 1943, c. 636, s. 2.) 

Editor’s Note—The 1943 amendment 
rewrote this section. See note under § 
157-39.1. 

§ 157-11. Eminent domain.—The authority shall have the right to acquire 
by eminent domain any real property, including fixtures and improvements, which 
it may deem necessary to carry out the purposes of this article after the adoption 
by it of a resolution declaring that the acquisition of the property described therein 
is in the public interest and necessary for public use. The authority may exercise 
the power of eminent domain pursuant to the provisions of either: 

(1) Sections 40-11 to 40-29, both inclusive ; 
(2) Any other applicable statutory provisions now in force or hereafter enacted 

for the exercise of the power of eminent domain. 
Property already devoted to a public use may be acquired, provided, that no 

property belonging to any city or municipality or to any government may be acquired 
without its consent and that no property belonging to a public utility corporation 
may be acquired without the approval of the commission or other officer or tribunal, 
if any there be, having regulatory power over such corporation. (1935, c. 456, s. 11.) 

Adoption of Proper Resolution Prerequi- 
site to Exercise of Eminent Domain.— 
See In re Housing Authority, 233 N. C. 

649, 65 S. E. (2d) 761 (1951). 
Discretion of Authority in Selection of 

Site.—See note to § 157-50. 

§ 157-12. Acquisition of land for government.—The authority may acquire 
by purchase or by the exercise of its power of eminent domain, as aforesaid, any 
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property real or personal for any housing project being constructed or operated by 
a government. The authority upon such terms and conditions, with or without con- 
sideration, as it shall determine, may convey title or deliver possession of such 
property so acquired or purchased to such government for use in connection with 
such housing project. (1935, c. 456, s. 12.) 

§ 157-13. Zoning and building laws.—All housing projects of an authority 
shall be subject to the planning, zoning, sanitary and building laws, ordinances and 
regulations applicable to the locality in which the housing project is situated. (1935, 
c. 456, s. 13.) 

§ 157-14. Types of bonds authority may issue—An authority shall have 
power to issue bonds from time to time in its discretion for any of its corporate 
purposes. An authority shall also have power to issue or exchange refunding bonds 
for the purpose of paying, retiring, extending or renewing bonds previously issued 
by it. An authority may issue such types of bonds as it may determine, including 
(without limiting the generality of the foregoing) bonds on which the principal and 
interest are payable from income and revenues of the authority and from grants or 
contributions from the federal government or other source. Such income and 
revenues securing the bonds may be: 

(1) Exclusively the income and revenues of the housing project financed in 
whole or in part with the proceeds of such bonds; 

(2) Exclusively the income and revenues of certain designated housing projects, 
whether or not they are financed in whole or in part with the proceeds 
of such bonds; or 

(3) The income and revenues of the authority generally. 
Any such bonds may be additionally secured by a pledge of any income or revenues 
of the authority, or a mortgage of any housing project, projects or other property 
of the authority. 

Neither the commissioners of an authority nor any person executing the bonds 
shall be liable personally on the bonds by reason of the issuance thereof. The bonds 
and other obligations of an authority (and such bonds and obligations shall so state 
in their face) shall not be a debt of any city or municipality and neither the State 
nor any such city or municipality shall be liable thereon, nor in any event shall such 
bonds or obligations be payable out of any funds or properties other than those of 
said authority. The bonds shall not constitute an indebtedness within the meaning 
of any constitutional or statutory debt limitation of the laws of the State. Bonds 
may be issued under this article notwithstanding any debt or other limitation pre- 
scribed in any statute. 

This article without reference to other statutes of the State shall constitute full 
and complete authority for the authorization, issuance, delivery and sale of bonds 
hereunder and such authorization, issuance, delivery and sale shall not be subject to 
any conditions, restrictions or limitations imposed by any other law whether general, 
special or local. (1935, c. 456, s. 14; 1939, c. 150, s. 2.) 

Editor’s Note.—The 1939 amendment re- and the authority not being an agency of 
wrote this section. the city or town so as to contravene this 

A city or town is not liable on the bonds’ express statutory provision. Wells v. Hous- 
of a housing authority within its territory, it ing Authority, 213 N. C. 744, 197 S. E. 693 
being expressly provided that neither the (1938). 
State nor the city or town shall be liable, 

§ 157-15. Form and sale of bonds.—The bonds of the authority shall be 
authorized by its resolution and shall be issued in one or more series and shall bear 
such date or dates, mature at such time or times, not exceeding sixty years from their 
respective dates, bear interest at such rate or rates, not exceeding six per centum 
(6%) per annum payable semiannually, be in such denominations (which may be 
made interchangeable) be in such form, either coupon or registered, carry such 
registration privileges, be executed in such manner, be payable in such medium of 
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payment, at such place or places, and be subject to such terms of redemption (with 
or without premium) as such resolution or its trust indenture or mortgage may 
rovide. 
The bonds may be sold at public sale held after notice published once at least 

ten days prior to such sale in a newspaper having a general circulation in the city 
and in a financial newspaper published in the city of New York, New York or in the 
city of Chicago, Illinois; provided, however, that such bonds may be sold to the 
federal government at private sale without any public advertisement. The bonds 
may be sold at such price or prices as the authority shall determine provided that 
the interest cost to maturity of the money received for any issue of said bonds shall 
not exceed six per centum (6%) per annum. 

Pending the authorization, preparation, execution or delivery of definitive bonds, 
the authority may issue interim certificates, or other temporary obligations, to the 
purchaser of such bonds. Such interim certificates, or other temporary obligations, 
shall be in such form, contain such terms, conditions and provisions, bear such date 
or dates, and evidence such agreements relating to their discharge or payment or the 
delivery of definitive bonds as the authority may by resolution, trust indenture or 
mortgage determine. 

In case any of the officers whose signatures appear on any bonds or coupons shall 
cease to be such officers before the delivery of such bonds, such signatures shall, 
nevertheless, be valid and sufficient for all purposes, the same as if they had re- 
mained in office: until such delivery. 

The authority shall have power out of any funds available therefor to purchase 
any bonds issued by it at a price not more than the principal amount thereof and 
the accrued interest; provided, however, that bonds payable exclusively from the 
revenues of a designated project or projects shall be purchased out of any such 
revenues available therefor. All bonds so purchased shall be cancelled. This para- 
graph shall not apply to the redemption of bonds. 

Any provision of any law to the contrary notwithstanding, any bonds, interim 
certificates, or other obligations issued pursuant to this article shall be fully negotiable, 
(1935, c. 456, s. 15.) 

§ 157-16. Provisions of bonds, trust indentures, and mortgages.—In connec- 
tion with the issuance of bonds and/or the incurring of any obligation under a lease 
and in order to secure the payment of such bonds and/or obligations, the authority 
shall have power: 

(1) To pledge by resolution, trust indenture, mortgage (subject to the limita- 
tions hereinafter imposed), or other contract, all or any part of its rents, 
fees, or revenues. 

(2) To covenant against mortgaging all or any part of its property, real or 
personal, then owned or thereafter acquired, or against permitting or 
suffering any lien thereon. 

(3) To covenant with respect to limitations on its right to sell, lease or other- 
wise dispose of any housing project or any part thereof, or with respect 
to limitations on its right to undertake additional housing projects. 

(4) To covenant against pledging all or any part of its rents, fees and revenues 
to which its right then exists or the right to which may thereafter come 
into existence or against permitting or suffering any lien thereon. 

(5) To provide for the release of property, rents, fees and revenues from any 
pledge or mortgage, and to reserve rights and powers in, or the right to 
dispose of, property which is subject to a pledge or mortgage. 

(6) To covenant as to the bonds to be issued pursuant to any resolution, trust 
indenture, mortgage or other instrument and as to the issuance of such 
bonds in escrow or otherwise, and as to the use and disposition of the 
proceeds thereof. 

(7) To covenant as to what other, or additional debt, may be incurred by it. 
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(8) To provide for the terms, form, registration, exchange, execution and au- 
thentication of bonds. 

(9) To provide for the replacement of lost, destroyed or mutilated bonds. 
(10) To covenant that the authority warrants the title to the premises. 
(11) To covenant as to the rents and fees to be charged, the amount (calculated 

as may be determined) to be raised each year or other period of time by 
rents, fees, and other revenues and as to the use and disposition to be 

made thereof. . 
(12) To covenant as to the use of any or all of its property, real or personal. 
(13) To create or to authorize the creation of special funds in which there shall 

be segregated 
a. The proceeds of any loan and/or grant; 
b. All of the rents, fees and revenues of any housing project or 

projects or parts thereof ; 
c. Any monies held for the payment of the costs of operation and 

maintenance of any such housing projects or as a reserve for the 
meeting of contingencies in the operation and maintenance 
thereof ; 

d. Any monies held for the payment of the principal and interest on 
its bonds or the sums due under its leases and/or as a reserve for 

such payments ; and 
e. Any monies held for any other reserves or contingencies; and to 

covenant as to the use and disposal of the monies held in such 
funds. 

(14) To redeem the bonds, and to covenant for their redemption and to provide 
the terms and conditions thereof. 

(15) To covenant against extending the time for the payment of its bonds or 
interest thereon, directly or indirectly, by any means or in any manner. 

(16) To prescribe the procedure, if any, by which the terms of any contract 
with bondholders may be amended or abrogated, the amount of bonds the 
holders of which must consent thereto and the manner in which such 
consent may be given. 

(17) To covenant as to the maintenance of its property, the replacement thereof, 
the insurance to be carried thereon and the use and disposition of in- 
surance monies. 

(18) To vest in an obligee of the authority the right, in the event of the failure 
of the authority to observe or perform any covenant on its part to be 
kept or performed, to cure any such default and to advance any moneys 
necessary for such purpose, and the monies so advanced may be made 
an additional obligation of the authority with such interest, security and 
priority as may be provided in any trust indenture, mortgage, lease or 
contract of the authority with reference thereto. 

(19) To covenant and prescribe as to the events of default and terms and con- 
ditions upon which any or all of its bonds shall become or may be de- 
clared due before maturity and as to the terms and conditions upon 
which such declaration and its consequences may be waived. 

(20) To covenant as to the right, liabilities, powers and duties arising upon the 
breach by it of any covenant, condition, or obligation. 

(21) To covenant to surrender possession of all or any part of any housing 
project or projects upon the happening of an event of default (as de- 
fined in the contract) and to vest in an obligee the right without judicial 
proceedings to take possession and to use, operate, manage and control 
such housing projects or any part thereof, and to collect and receive all 
rents, fees and revenues arising therefrom in the same manner as the 
authority itself might do and to dispose of the monies collected in ac- 
cordance with the agreement of the authority with such obligee. 
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(22) To vest in a trustee or trustees the right to enforce any covenant made to 
secure, to pay, or in relation to the bonds, to provide for the powers and 
duties of such trustee or trustees, to limit liabilities thereof and to provide 
the terms and conditions upon which the trustee or trustees or the hold- 
ers of bonds or any proportion of them may enforce any such covenant. 

(23) To make covenants other than in addition to the covenants herein ex- 
pressly authorized, of like or different character. 

(24) To execute all instruments necessary or convenient in the exercise of the 
powers herein granted or in the performance of its covenants or duties, 
which may contain such covenants and provisions, in addition to those 
above specified as the government or any purchaser of the bonds of the 
authority may reasonably require. 

(25) To make such covenants and to do any and all such acts and things as may 
be necessary or convenient or desirable in order to secure its bonds, or in 
the absolute discretion of the authority tend to make the bonds more 
marketable; notwithstanding that such covenants, acts or things may not 
be enumerated herein; it being the intention hereof to give the authority 
power to do all things in the issuance of bonds, in the provisions for their 
security that are not inconsistent with the Constitution of the State and 
no consent or approval of any judge or court shall be required thereof; 
provided, however, that the authority shall have no power to mortgage 
all or any part of its property, real or personal, except as provided in 
§ 157-17. (1935, c. 456, s. 16.) 

§ 157-17. Power to mortgage when project financed with governmental aid. 
—In connection with any project financed in whole or in part by a government, the 
authority shall also have power to mortgage all or any part of its property, real or 
personal, then owned or thereafter acquired, and thereby: 

(1) To vest in a government the right, upon the happening of an event of 
default (as defined in such mortgage), to foreclose such mortgage 
through judicial proceedings or through the exercise of a power of sale 
without judicial proceedings, so long as a government shall be the holder 
of any of the bonds secured by such mortgage. 

(2) To vest in a trustee or trustees the right, upon the happening of an event 
of default (as defined in such mortgage), to foreclose such mortgage 
through judicial proceedings or through the exercise of a power of sale 
without judicial proceedings, but only with the consent of the govern- 
ment which aided in financing the housing project involved. 

(3) To vest in other obligees the right to foreclose such mortgage by judicial 
proceedings, but only with the consent of the government which aided 
in financing the project involved. 

(4) To vest in an obligee, including a government, the right in foreclosing 
any mortgage as aforesaid, to foreclose such mortgage as to all or such 
part or parts of the property covered thereby as such obligee (in its 
absolute discretion) shall elect; the institution, prosecution and conclu- 
sion of any such foreclosure proceedings and/or the sale of any such 
parts of the mortgaged property shall not affect in any manner or to any 
extent the lien of the mortgage on the parts of the mortgaged property 
not included in such proceedings or not sold as aforesaid. (1935, c. 456, 
Se) fo) 

§ 157-18. Remedies of an obligee of authority—An obligee of the authority 
shall have the right in addition to all other rights which may be conferred on such 
obligee subject only to any contractual restrictions binding upon such obligee: 

(1) By mandamus, suit, action or proceeding in law or equity (all of which 
may be joined in one action) to compel the authority, and the commis- 
sioners, officers, agents or employees thereof to perform each and every 
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term, provision and covenant contained in any contract of the authority, 
and to require the carrying out of any or all covenants and agreements 
of the authority and the fulfillment of all duties imposed upon the au- 
thority by this article. 

(2) By suit, action or proceeding in equity to enjoin any acts or things which 
may be unlawful, or the violation of any of the rights of such obligee of 
the authority. 

(3) By suit, action or proceeding in any court of competent jurisdiction to 
cause possession of any housing project or any part thereof to be sur- 
rendered to any obligee having the right to such possession pursuant to 
any contract of the authority. (1935, c. 456, s. 18.) 

§ 157-19. Additional remedies conferrable by mortgage or trust indenture. 
—Any authority shall have power by its trust indenture, mortgage, lease or other 
contract to confer upon any obligee holding or representing a specified amount in 
bonds, lease or other obligations the right upon the happening of an “event of de- 
fault” as defined in such instrument: 

(1) By suit, action or proceeding in any court of competent jurisdiction to 
obtain the appointment of a receiver of any housing project of the au- 
thority or any part or parts thereof. If such receiver be appointed, he 
may enter and take possession of such housing project or any part or 
parts thereof and operate and maintain same, and collect and receive all 
fees, rents, revenues, or other charges thereafter arising therefrom in 
the same manner as the authority itself might do and shall keep such 
moneys in a separate account or accounts and apply the same in ac- 
cordance with the obligations of the authority as the court shall direct. 

(2) By suit, action or proceeding in any court of competent jurisdiction to re- 
quire the authority and the commissioners thereof to account as if it and 
they were the trustees of an express trust. (1935, c. 456, s. 19.) 

§ 157-20. Remedies cumulative.—All the rights and remedies hereinabove 
conferred shall be cumulative and in addition to all other rights and remedies that 
may be conferred upon such obligee of the authority by law or by any contract with 
the authority. (1935, c. 456, s. 20.) 

§ 157-21. Limitations on remedies of obligee.—No interest of the authority 
in any property, real or personal, shall be subject to sale by the foreclosure of a 
mortgage thereon, either through judicial proceedings or the exercise of a power of 
sale contained in such mortgage, except in the case of the mortgages provided for 
in § 157-17. All property of the authority shall be exempt from levy and sale by 
virtue of an execution, and no execution or other judicial process shall issue against 
the same. No judgment against the authority shall be a charge or lien upon its 
property, real or personal. The provisions of this section shall not apply to or limit 
the right of obligees to foreclose any mortgage of the authority provided for 
in § 157-17, and in case of a foreclosure sale thereunder, to obtain a judgment 
or decree for any deficiency due on the indebtedness secured thereby and issue on 
the credit of the authority. Such deficiency judgment or decree shall be a lien and 
charge upon the property of the authority, which may be levied on and sold by 
virtue of an execution or other judicial process for the purpose of satisfying such 
deficiency judgment or decree. (1935, c. 456, s. 21.) 

§ 157-22. Title obtained at foreclosure sale subject to agreement with gov- 
ernment.—Notwithstanding anything in this article to the contrary, any pur- 
chaser or purchasers at a sale of real or personal property of the authority whether 
pursuant to any foreclosure of a mortgage, pursuant to judicial process or otherwise, 
shall obtain title subject to any contract between the authority and a government 
relating to the supervision by a government of the operation and maintenance of such 
property and the construction of improvements thereon. (1935, c. 456, s. 22.) 
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§ 157-23. Contracts with federal government.—In addition to the powers 
conferred upon the authority by other provisions of this article, the authority is 
empowered to borrow money and/or accept grants from the federal government for 
or in aid of the construction of any housing project which such authority is author- 
ized by this article to undertake, to take over any land acquired by the federal 
government for the construction of a housing project, to take over or lease or 
manage any housing project constructed or owned by the federal government, and 
to these ends, to enter into such contracts, mortgages, trust indentures, leases or 
other agreements as the federal government may require including agreements that 
the federal government shall have the right to supervise and approve the construc- 
tion, maintenance and operation of such housing project. It is the purpose and 
intent of this article to authorize every authority to do any and all things necessary 
to secure the financial aid and the co-operation of the federal government in the 
construction, maintenance and operation of any housing project which the authority 
is empowered by this article to undertake. (1935, c. 456, s. 23.) 

§ 157-24. Security for funds deposited by authorities—The authority may 
by resolution provide that 

(1) All moneys deposited by it shall be secured by obligations of the United 
States or of the State of a market value equal at all times to the amount 
of such deposits or 

(2) By any securities in which savings banks may legally invest funds within 
their control or 

(3) By an undertaking with such sureties as shall be approved by the authority 
faithfully to keep and pay over upon the order of the authority any such 
deposits and agreed interest thereon, and all banks and trust companies 
are authorized to give any such security for such deposits. (1935, c. 
456, s. 24.) 

§ 157-25. Housing bonds, legal investments and security.—The State and all 
public officers, municipal corporations, political subdivisions, and public bodies, all 
banks, bankers, trust companies, savings banks and institutions, building and loan 
associations, savings and loan associations, investment companies and other persons 
carrying on a banking business, all insurance companies, insurance associations, and 
other persons carrying on an insurance business, and all executors, administrators, 
guardians, trustees and other fiduciaries may legally invest any sinking funds, 
moneys or other funds belonging to them or within their control in any bonds issued 
by a housing authority established (or hereafter established) pursuant to this article 
or issued by any public housing authority or agency in the United States, when such 
bonds are secured by a pledge of annual contributions to be paid by the United States 
government or any agency thereof, and such bonds shall be authorized security for 
all public deposits and shall be fully negotiable in this State; it being the purpose 
of this article to authorize any persons, firms, corporations, associations, political 
subdivisions, bodies and officers, public or private, to use any funds owned or con- 
trolled by them, including (but not limited to) sinking, insurance, investment, re- 
tirement, compensation, pension and trust funds, and funds held on deposit, for the 
purchase of any such bonds and that any such bonds shall be authorized security for 
all public deposits and shall be fully negotiable in this State: Provided, however, 
that nothing contained in this article shall be construed as relieving any person, firm 
or corporation from any duty of exercising reasonable care in selecting securities. 
(1935, c. 456, s. 25; 1941, c. 78, s. 3.) 

Editor’s Note——The 1941 amendment re- 
wrote this section. 

§ 157-26. Tax exemptions.——The authority shall be exempt from the pay- 
ment of any taxes or fees to the State or any subdivision thereof, or to any officer 
or employee of the State or any subdivision thereof. The property of an authority 
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shall be exempt from all local and municipal taxes and for the purposes of such tax 
exemption, it is hereby declared as a matter of legislative determination that an 
authority is and shall be deemed to be a municipal corporation. Bonds, notes, de- 
bentures and other evidences of indebtedness of an authority heretofore or hereafter 
issued are declared to be issued for a public purpose and to be public instrumentalities 
and, together with the interest thereon, shall be exempt from taxes. (1935, c. 456, 
S26 571 9534080079) 

Editor’s Note.—The 1953 amendment re- nicipal corporation created for a public, 
wrote the third sentence. governmental purpose, its property is ‘ox 

For brief comment on the 1953 amend- empt from the State, county and municipal 
ment, see 31 N. C. Law Rev. 442. taxation. Wells v. Housing Authority, 213 

Since a housing authority created under N.C. 744, 197 S. E. 693 (1938). 
§ 157-1 and the following section, is a mu- 

§ 157-27. Reports——The authority shall at least once a year file with the 
mayor of the city a report of its activities for the preceding year, and shall make 
any recommendations with reference to any additional legislation or other action 
that may be necessary in order to carry out the purposes of this article. (1935, c. 
456, s. 27.) 

§ 157-28. Restriction on right of eminent domain; right of appeal preserved; 
investigation by Utilities Commission.—N otwithstanding any finding of public 
convenience and necessity, either in general or specific, by the terms of this article, 
the right of eminent domain shall not be exercised unless and until a certificate of 
public convenience and necessity for such project has been issued by the Utilities 
Commission of North Carolina, and the proceedings leading up to the issuing of such 
certificate of public convenience and necessity, and the right to appeal therefrom 
shall be as now provided by law and said rights are hereby expressly reserved to all 
interested parties in said proceedings. In addition to the powers now granted by 
law to the Utilities Commission of North Carolina, the said Utilities Commission 
is hereby vested with full power and authority to investigate and examine all projects 
set up or attempted to be set up under the provisions of this article and determine 
the question of the public convenience and necessity for said project. (1935, c. 456, 
s. 28.) 

Cited in In re Housing Authority, 233 
N. C. 649, 65 S. E. (2d) 761 (1951). 

§ 157-29. Rentals and tenant selection—It is hereby declared to be the 
policy of this State that each housing authority shall manage and operate its housing 
projects in an efficient manner so as to enable it to fix the rentals for dwelling 
accommodations at the lowest possible rates consistent with its providing decent, 
safe and sanitary dwelling accommodations, and that no housing authority shall 
construct or operate any such project for profit, or as a source of revenue to the 
city. To this end an authority shall fix the rentals for dwellings in its projects at 
no higher rates than it shall find to be necessary in order to produce revenues which 
(together with all other available monies, revenues, income and receipts of the au- 
thority from whatever sources derived) will be sufficient 

(1) To pay, as the same become due, the principal and interest on the bonds of 
the authority ; 

(2) To meet the cost of, and to provide for, maintaining and operating the 
projects (including the cost of any insurance) and the administrative 
expenses of the authority; and 

(3) To create (during not less than the six years immediately succeeding its 
issuance of any bonds) a reserve sufficient to meet the largest principal 
and interest payment which will be due on such bonds in any one year 
thereafter and to maintain such reserve. 

In the operation or management of housing projects an authority shall at all times 
observe the following duties with respect to rentals and tenant selection: 
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(1) It may rent or lease the dwelling accommodations therein only to persons 
who lack the amount of income which is necessary (as determined by 
the housing authority undertaking the housing project) to enable them, 
without financial assistance, to live in decent, safe and sanitary dwellings, 
without overcrowding ; 

(2) It may rent or lease the dwelling accommodations only at rentals within 
the financial reach of such persons ; 

(3) It may rent or lease to a tenant dwelling accommodations consisting of the 
number of rooms (but no greater number) which it deems necessary to 
provide safe and sanitary accommodations to the proposed occupants 
thereof, without overcrowding ; and 

(4) It shall not accept any person as a tenant in any housing project if the 
person or persons who would occupy the dwelling accommodations 
have an annual net income in excess of five times the annual rental of 
the quarters to be furnished such person or persons, except that in the 
case of families with three or more minor dependents, such ratio shall 
not exceed six to one; in computing the rental tor this purpose of select- 
ing tenants, there shall be included in the rental the average annual cost 
(as determined by the authority) to occupants of heat, water, electricity, 
gas, cooking range and other necessary services or facilities, whether or 
not the charge for such services and facilities is in fact included in the 
rental. 

Nothing contained in this section shall be construed as limiting the power of an 
authority to vest in an obligee the right, in the event of a default by the authority, 
to take possession of a housing project or cause the appointment of a receiver 
thereof, free from all the restrictions imposed by this section. (1939, c. 150.) 

Preference of Landowners Conveying 
Property.—An agreement of a rural hous- 
ing authority giving priority in occupancy 
of its dwelling units to those landowners, 
or the tenants, sharecroppers or farm wage 
hands of such landowners, who convey 

property to the authority, provided that 
they come within the definition of families 
of low income is not unlawful discrimi- 
nation in favor of such class. Mallard v. 
Eastern Carolina Regional Housing Author- 
ity, 221 N. C. 334, 20 S. E. (2d) 281 (1942). 

§ 157-30. Creation and establishment validated.—The creation and estab- 
lishment of housing authorities under the provisions of chapter four hundred and 
fifty-six, Public Laws of one thousand nine hundred and thirty-five, as amended 
by chapter two, Public Laws of one thousand nine hundred and thirty-eight, Extra 
Session, and as further amended by chapter one hundred and fifty, Public Laws of 
one thousand nine hundred and thirty-nine, and any additional amendments thereto, 
known as the Housing Authorities Law [§ 157-1 et seq.], together with all pro- 
ceedings, acts and things heretofore undertaken, performed or done with reference 
thereto, are hereby validated, ratified, confirmed, approved and declared legal in all 
respects, notwithstanding any want of statutory authority or any defect or irregu- 
larity therein. (1939, c. 118, s. 1;:1941, c. 62, s. 1.) 

Editor’s Editor’s Note—For comment on the 
1941 Act, see 19 N. C. Law Rev. 484. 

Cross Reference.—See Note 
under § 157-32.1. 

§ 157-31. Contracts, agreements, etc., validated.—All contracts, agreements, 
obligations and undertakings of such housing authorities heretofore entered into 
relating to financing or aiding in the development, construction, maintenance or 
operation of any housing project or projects or to obtaining aid therefor from the 
United States Housing Authority, including (without limiting the generality of the 
foregoing) loan and annual contributions contracts and leases with the United States 
Housing Authority, agreements with municipalities or other public bodies (includ- 
ing those which are pledged or authorized to be pledged for the protection of the 
holders of any notes or bonds issued by such housing authorities or which are other- 
wise made a part of the contract with such holders of notes or bonds) relating to 
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co-operation and contributions in aid of housing projects, payments (if any) in lieu 

of taxes, furnishing of municipal services and facilities, and the elimination of un- 

safe and insanitary dwellings, and contracts for the construction of housing projects, 

together with all proceedings, acts and things heretofore undertaken, performed or 
done with reference thereto, are hereby validated, ratified, confirmed, approved and 
declared legal in all respects, notwithstanding any want of statutory authority or 
any defect or irregularity therein. (1939, c. 118, s. 2; 1941, c. 62, s. 2.) 

Cross Reference.—See Editor’s Note Editor’s Note.—The 1941 amendment 
under § 157-32.1. re-enacted this section without change. 

§ 157-32. Proceedings for issuance, etc., of bonds and notes validated.— 
All proceedings, acts and things heretofore undertaken, performed or done in or 
for the authorization, issuance, execution and delivery of notes and bonds by hous- 
ing authorities for the purpose of financing or aiding in the development or construc~- 
tion of a housing project or projects, and all notes and bonds heretofore issued by 
housing authorities are hereby validated, ratified, confirmed, approved and declared 
legal in all respects, notwithstanding any want of statutory authority or any defect 
or irregularity therein. (1939, c. 118, s. 3; 1941, c. 62, s. 3.) 

Cross Reference.—See Editor’s Note un- stituted “of” for “or” in the phrase “want 
der § 157-32.1. of statutory authority” near the end of the 

Editor’s Note—The 1941 amendment sub- section. 

§ 157-32.1. Other validation of creation, etc.—The creation, establishment 
and organization of housing authorities under the provisions of the Housing Au- 
thorities Law (chapter four hundred and fifty-six, Public Laws of one thousand 
nine hundred and thirty-five, as amended, codified as § 157-1 et seq.), together with 
all proceedings, acts and things heretofore undertaken or done with reference thereto, 
are hereby validated and declared legal in all respects. (1943, c. 89, s. 1.) 

“cc 

Editor’s Note.—This section and §§ 157- 
32.2 and 157-32.3, validating housing au- 
thorities created under § 157-1 et seq., to- 
gether with certain acts done in connection 
therewith, are similar to §§ 157-30 through 

want of statutory authority or any defect 
or irregularity therein,” appearing at the 
end of §§ 157-30 through 157-32, do not 
appear in the other sections and they differ 
slightly in other particulars. 

157-32. The words “notwithstanding any 

§ 157-32.2. Other validation of contracts, agreements, etc.—All contracts, 
agreements and undertakings of such housing authorities heretofore entered into 
relating to financing, or aiding in the development or operation of any housing 
projects, including (without limiting the generality of the foregoing) loan and annual 
contributions contracts, agency contracts and leases, agreements with municipalities 
or other public bodies (including those which are pledged or authorized to be pledged 
for the protection of the holders of any notes or bonds issued by such housing 
authorities or which are otherwise made a part of the contract with such holders of 
notes or bonds) relating to co-operation in aid of housing projects, payments to 
public bodies in the State, furnishing of municipal services and facilities and the 
elimination of unsafe and insanitary dwellings, and contracts for the construction 
of housing projects, together with all proceedings, acts and things heretofore under- 
taken or done with reference thereto, are hereby validated and declared legal in all 
respects. (1943, c. 89, s. 2.) 

Cross Reference.—See Editor’s Note un- 
der § 157-32.1. 

§ 157-32.3. Other validation of bonds and notes.—All proceedings, acts and 
things heretofore undertaken or done in or for the authorization, issuance, execution 
and delivery of notes and bonds by housing authorities for the purpose of financing 
or aiding in the development or construction of a housing project or projects, and 
all notes and bonds heretofore issued by housing authorities are hereby validated 
and declared legal in all respects. (1943, c. 89, s. 3.) 

Cross Reference.—See Editor’s Note un- 
der § 157-32.1. 
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§ 157-33. Notice, hearing and creation of authority for a county—Any 
twenty-five (25) residents of a county having a population of more than sixty 
thousand (60,000) may file a petition with the clerk of the board of county commis- 
sioners setting forth that there is a need for an authority to function in the county. 
Upon the filing of such a petition such clerk shall give notice of the time, place and 
purposes of a public hearing at which the board of county commissioners will de- 
termine the need for an authority in the county. Such notice shall be given at the 
county’s expense by publishing a notice, at least ten days preceding the day on which 
the hearing is to be held, in a newspaper having a general circulation in the county or, 
if there be no such newspaper, by posting such a notice in at least three public places 
within the county, at least ten days preceding the day on which the hearing is to be 
held. 

Upon the date fixed for said hearing to be held upon notice as provided herein, 
an opportunity to be heard shall be granted to all residents and taxpayers of the 
county and to all other interested persons. After such a hearing, the board of county 
commissioners shall determine (i) whether insanitary or unsafe inhabited dwelling 
accommodations exist in the county and/or (ii) whether there is a lack of safe or 
sanitary dwelling accommodations in the county available for all the inhabitants 
thereof. In determining whether dwelling accommodations are unsafe or insanitary, 
the board of county commissioners shall take into consideration the following: The 
physical condition and age of the buildings; the degree of overcrowding; the per- 
centage of the land coverage; the light and air available to the inhabitants of such 
dwelling accommodations; the size and arrangement of the rooms; the sanitary 
facilities ; and the extent to which conditions exist in such buildings which endanger 
life or property by fire or other causes. 

If it shall determine that either or both of the above enumerated conditions ‘exist, 
the board of county commissioners shall adopt a resolution so finding (which need 
not go into any detail other than the mere finding) and shall thereupon appoint, as 
hereinafter provided, five commissioners to act as an authority. Said authority shall 
be a public body and a body corporate and politic upon the completion of ‘the taking 
of the following proceedings: 

The commissioners shall present to the Secretary of State an application signed 
by them, which shall set forth (without any detail other than the mere recital) 

(1) that a notice has been given and public hearing has been held as aforesaid, 
that the board of county commissioners made the aforesaid determination 
after such hearing and appointed them as commissioners ; 

(2) the name, and official residence of each of the commissioners, together with 
a certified copy of the appointment evidencing their right to office, the 
date and place of induction into and taking oath of office, and that they 
desire the housing authority to become a public body and a body corpo- 
rate and politic under this article; 

(3) the term of office of each of the commissioners ; 
(4) the name which is proposed for the corporation; and 
(5) the location of the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of said commissioners be- 
fore an officer authorized by the laws of the State to take and certify oaths, who 
shall certify upon the application that he personally knows the commissioners and 
knows them to be the officers as asserted in the application, and that each subscribed 
and swore thereto in the officer’s presence. The Secretary of State shall examine 
the application and if he finds that the name proposed for the corporation is not 
identical with that of a person or of any other corporation of this State or so nearly 
similar as to lead to confusion and uncertainty he shall receive and file it and shall 
record it in an appropriate book of record in his office. 
When the application has been made, filed and recorded, as herein provided, the 

authority shall constitute a public body and a body corporate and politic under the 
name proposed in the application; the Secretary of State shall make and issue to 
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the said commissioners, a certificate of incorporation pursuant to this article, under 
the seal of the State, and shall record the same with the application. 

If the board of county commissioners, after a hearing as aforesaid, shall deter- 
mine that neither of the above enumerated conditions exist, it shall adopt a resolution 
denying the petition. After three months shall have expired from the date of the 
denial of any such petitions, subsequent petitions may be filed as aforesaid and new 
hearings and determinations made thereon. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to any contract of the authority, the authority shall be conclusively deemed 
to have been established in accordance with the provisions of this article upon proof 
of the issuance of the aforesaid certificate by the Secretary of State. A copy of 
such certificate, duly certified by the Secretary of State, shall be admissible in evi- 
dence in any such suit, action or proceeding, and shall be conclusive proof of the 
filing and contents thereof. (1941, c. 78, s. 4; 1943, c. 636, s. 7.) 

Editor’s Note—The 1943 amendment to the area of operation of housing author- 
struck out the former paragraph relating ities. See note under § 157-39.1. 

§ 157-34. Commissioners and powers of authority for a county.—The com- 
missioners of a housing authority created for a county may be appointed and removed 
by the board of county commissioners of the county in the same manner as the 
commissioners of a housing authority created for a city may be appointed and re- 
moved by the mayor, and except as otherwise provided herein, each housing authority 
created for a county and the commissioners thereof shall have the same functions, 
rights, powers, duties and limitations provided for housing authorities created for 
cities and the commissioners of such housing authorities: Provided, that for such 
purposes the term “mayor” or “council” as used in the housing authorities law and 
any amendments thereto shall be construed as meaning “board of county commis- 
sioners,” the term “city clerk” as used therein shall be construed as meaning “clerk 
of the board of county commissioners” and the term “city” as used therein shall be 
construed as meaning “county” unless a different meaning clearly appears from 
the context: Provided, further, that a housing authority created for a county shall 
not be subject to the limitations provided in subdivision (4) of § 157-29 of the 
housing authorities law with respect to housing projects for farmers of low income. 
(1941, c. 78, s. 4.) 

§ 157-35. Creation of regional housing authority—If the board of county 
commissioners of each of two or more contiguous counties having an aggregate 
population of more than sixty thousand (60,000) by resolution declares that there 
is a need for one housing authority to be created for all of such counties to exercise 
powers and other functions herein prescribed for a housing authority in such counties, 
a public body corporate and politic to be known as a regional housing authority for 
all of such counties to exercise powers and other functions herein prescribed for a 
housing authority in such counties, a public body corporate and politic to be known 
as a regional housing authority for all of such counties shall (after the commis- 
sioners thereof file an application with the Secretary of State as hereinafter pro- 
vided) thereupon exist for and exercise its powers and other functions in such 
counties; and thereupon any housing authority created for any of such counties 
shall cease to exist except for the purpose of winding up its affairs and executing 
a deed to the regional housing authority as hereinafter provided: Provided, that the 
board of county commissioners shall not adopt a resolution as aforesaid if there is 
a county housing authority created for such county which has any bonds or notes 
outstanding unless first, all holders of such bonds and notes consent in writing to 
the substitution of such regional housing authority in lieu of such county housing 
authority on all such bonds and notes; and second, the commissioners of such 
county housing authority adopt a resolution consenting to the transfer of all 
the rights, contracts, obligations, and property, real and personal, of such county 
housing authority to such regional housing authority as hereinafter provided: 
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Provided, further, that when the above conditions are complied with and such 
regional housing authority is created and authorized to exercise its powers and 
other functions, all rights, contracts, agreements, obligations, and property, real and 
personal, of such county housing authority shall be in the name of and vest in such 
regional housing authority, and all obligations of such county housing authority shall 
be the obligations of such regional housing authority and all rights and remedies of 
any person against such county housing authority may be asserted, enforced, and 
prosecuted against such regional housing authority to the same extent as they might 
have been asserted, enforced, and prosecuted against such county housing authority. 
When any real property of a county housing authority vests in a regional housing 
authority as provided above, the county housing authority shall execute a deed of 
such property to the regional housing authority which thereupon shall file such deed 
in the office provided for the filing of deeds: Provided, that nothing contained in 
this sentence shall affect the vesting of property in the regional housing authority 
as provided above. 

The board of county commissioners of each of two or more said contiguous 
counties shall by resolution declare that there is a need for one regional housing 
authority to be created for all of such counties to exercise powers and other func- 
tions herein prescribed in such counties, if such board of county commissioners 
finds (and only if it finds) 

(1) Insanitary or unsafe dwelling accommodations exist in the area of its 
respective county and/or there is a lack of safe or sanitary dwelling 
accommodations in the county available for all the inhabitants thereof and 

(2) That a regional housing authority for the proposed region would be a 
more efficient or economical administrative unit than a housing authority 
for an area having a smaller population to carry out the purposes of the 
Housing Authorities Law and any amendments thereto, in such county. 

In determining whether dwelling accommodations are unsafe or insanitary, the board 
of county commissioners shall take into consideration the following: The physical 
condition and age of the buildings; the degree of overcrowding; the percentage of 
land coverage; the light and air available to the inhabitants of such dwelling accom- 
modations; the size and arrangement of the rooms; the sanitary facilities; and the 
extent to which conditions exist in such buildings which endanger life or property 
by fire or other causes. 

If it shall determine that both (1) and (2) of the above enumerated conditions 
exist, the board of county commissioners shall adopt a resolution so finding (which 
need not go into any detail other than the mere finding). After the appointment, 
as hereinafter provided, of the commissioners to act as the regional housing authority, 
said authority shall be a public body and a body corporate and politic upon the 
completion of the taking of the following proceedings: 

The commissioners shall present to the Secretary of State an application signed 
by them, which shall set forth (without any detail other than the mere recital) 

(1) That the boards of county commissioners made the aforesaid determina- 
tion and that they have been appointed as commissioners ; 

(2) The name, and official residence of each of the commissioners, together 
with a certified copy of the appointment evidencing their right to office, 
the date and place of induction into and taking oath of office, and that 
they desire the housing authority to become a public body and a body 
corporate and politic under this act; 

(3) The term of office of each of the commissioners; 
(4) The name which is proposed for the corporation; and 
(5) The location of the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of said commissioners 
before an officer authorized by the laws of the State to take and certify oaths, who 
shall certify upon the application that he personally knows the commissioners and 
knows them to be the officers as asserted in the application, and that each subscribed 
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and swore thereto in the officer’s presence. The Secretary of State shall examine 
the application and if he finds that the name proposed for the corporation is not 
identical with that of a person or of any other corporation of this State or so nearly 
similar as to lead to confusion and uncertainty he shall receive and file it and shall 
record it in an appropriate book of record in his office. 
When the application has been made, filed and recorded, as herein provided, the 

authority shall constitute a public body and a body corporate and politic under the 
name proposed in the application; the Secretary of State shall make and issue to 
the said commissioners, a certificate of incorporation pursuant to this article, under 
the seal of the State, and shall record the same with the application. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to any contract of the regional housing authority, the regional housing 
authority shall be conclusively deemed to have been established in accordance with 
the provisions of this article upon proof of the issuance of the aforesaid certificate 
by the Secretary of State. A copy of such certificate, duly certified by the Secretary 
of State, shall be admissible in evidence in any such suit, action or proceeding, and 
shall be conclusive proof of the filing and contents thereof. (1941, c. 78, s. 4; 1943, 
COOSO Mes orten) 

Editor’s Note.—The 1943 amendment in- ing” in the first proviso. ‘The amendment 
serted the words in parentheses in the first also struck out the former paragraph re- 
paragraph and added that part of the para- lating to the area of operation of housing 
graph appearing after the word “outstand- authorities. See note under § 157-39.1. 

§ 157-36. Commissioners of regional housing authority—The board of 
county commissioners of each county included in regional housing authority shall 
appoint one person as a commissioner of such authority, and each such commissioner 
to be first appointed by the board of county commissioners of a county may be 
appointed at or after the time of the adoption of the resolution declaring the need 
for such regional housing authority or declaring the need for the inclusion of such 
county in the area of operation of such regional housing authority. When the area 
of operation of a regional housing authority is increased to include an additional 
county or counties as provided in this article, the board of county commissioners of 
each such county shall thereupon appoint one additional person as a commissioner 
of the regional housing authority. The board of county commissioners of each 
county shall appoint the successor of the commissioner appointed by it. If any 
county is excluded from the area of operation of a regional housing authority, the 
office of the commissioner of such regional housing authority appointed by the board 
of county commissioners of such county shall be thereupon abolished. A certificate 
of the appointment of any such commissioner signed by the chairman of the board 
of county commissioners (or the appointing officer) shall be conclusive evidence of 
the due and proper appointment of such commissioner. If the area of operation 
of a regional housing authority consists at any time of an even number of counties, 
the Governor of North Carolina shall appoint one additional commissioner to such 
regional housing authority whose term of office shall be as herein provided for a 
commissioner of a regional housing authority, except that such term shall end at any 
earlier time that the area of operation of the regional housing authority shall be 
changed to consist of an odd number of counties. The Governor shall likewise 
appoint each person to succeed such additional commissioner. A certificate of the 
appointment of any such additional commissioner shall be signed by the Governor 
and filed with the Secretary of State. A copy of such certificate, duly certified by 
the Secretary of State, shall be conclusive evidence of the due and proper appoint- 
ment of such additional commissioner. The commissioners of a regional housing 
authority shall be appointed for terms of five years except that all vacancies shall 
be filled for the unexpired terms. Each commissioner shall hold office until his 
successor has been appointed and has qualified. 

For inefficiency or neglect of duty or misconduct in office, a commissioner of a 
regional housing authority may be removed by the board of county commissioners 
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appointing him, or in the case of the commissioner appointed by the Governor, by 
the Governor: Provided, that such commissioner shall have been given a copy of the 
charges against him at least ten days prior to the hearing thereon and: Provided, 
that such commissioner shall have had an opportunity to be heard in person or by 
counsel. 

The commissioners appointed as aforesaid shall constitute the regional housing 
authority, and the powers of such authority shall be vested in such commissioners 
in office from time to time. 

The commissioners of a regional housing authority shall elect a chairman from 
among the commissioners and shall have power to select or employ such other officers 
and employees as the regional housing authority may require. A majority of the 
commissioners of a regional housing authority shall constitute a quorum of such 
authority for the purpose of conducting its business and exercising its powers and 
for all other purposes. (1941, c. 78, s. 4; 1943, c. 636, s. 4.) 

Editor’s Note.—The 1943 amendment in- tences as formerly appearing. See note 
serted the first six sentences of the first under § 157-39.1. 
paragraph in place of the first four sen- 

§ 157-37. Powers of regional housing authority Except as otherwise pro- 
vided herein, a regional housing authority and the commissioners thereof shall, 
within the area of operation of such regional housing authority, have the same 
functions, rights, powers, duties and limitations provided for housing authorities 
created for cities'or counties and the commissioners of such housing authorities: 
Provided, that for such purposes the term “mayor” or “council” as used in the 
Housing Authorities Law and any amendments thereto shall be construed as mean- 
ing “board of county commissioners,” the term “city clerk” as used therein shall 
be construed as meaning “clerk of the board of county commissioners” and the term 
“city” as used therein shall be construed as meaning “county” unless a different 
meaning clearly appears from the context: Provided, further, that a regional housing 
authority shall not be subject to the limitations provided in subdivision (4) of 
§ 157-29 of the Housing Authorities Law with respect to housing projects for 
farmers of low income. Except as otherwise provided in this article, all the pro- 
visions of law applicable to housing authorities created for counties and the com- 
missioners of such authorities shall be applicable to regional housing authorities 
and the commissioners thereof. (1941, c. 78, s. 4; 1943, c. 636, s. 6.) 

Editor’s Note—vwThe 1943 amendment 
added the last sentence. See note under 
§ 157-39.1. 

§ 157-38. Rural housing projects—Housing authorities created for counties 
and regional housing authorities are specifically empowered and authorized to borrow 
money, accept grants and exercise their other powers to provide housing for farmers 
of low income. In connection with such projects, such housing authorities may 
enter into such lease or purchase agreements, accept such conveyances and rent or 
sell dwellings forming part of such projects to or for farmers of low income, as 
such housing authority deems necessary in order to assure the achievement of the 
objectives of this article. Such leases, agreements or conveyances may include such 
covenants as the housing authority deems appropriate regarding such dwellings and 
the tracts of land described in any such instrument, which covenants shall be 
deemed to run with the land where the housing authority deems it necessary and 
the parties to such instrument so stipulate. Nothing contained in this section shall 
be construed as limiting any other powers of any housing authority. (1941, c. 78, 
s. 4.) 

§ 157-39. Housing applications by farmers—The owner of any farm oper- 
ated, or worked upon, by farmers of low income in need of safe and sanitary housing 
may file an application with a housing authority of a county or a regional housing 
authority requesting that it provide for a safe and sanitary dwelling or dwellings 
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for occupancy by such farmers of low income. Such applications shall be received 
and examined by housing authorities in connection with the formulation of projects 
or programs to provide housing for farmers of low income. (1941, c. 78, s. 4.) 

§ 157-39.1. Area of operation of city, county and regional housing authori- 
ties—The boundaries or area of operation of a housing authority created for 
a city shall include said city and the area within ten miles from the territorial 
boundaries of said city, but in no event shall it include the whole or a part of any 
other city, except as otherwise provided herein. The area of operation or boundaries 
of a housing authority created for a county shall include all of the county for which 
it is created and the area of operation or boundaries of a regional housing authority 
shall include (except as otherwise provided elsewhere in this article) all of the 
counties for which such regional housing authority is created and established: 
Provided, that a county or regional housing authority shall not undertake any 
housing project or projects within the boundaries of any city unless a resolution 
shall have been adopted by the governing body of such city (and also by any housing 
authority which shall have been theretofore established and authorized to exercise its 
powers in such city) declaring that there is a need for the county or regional housing 
authority to exercise its power within such city: Provided, that the jurisdiction of 
any rural housing authority to which the Secretary of State has heretofore issued a 
certificate of incorporation shall extend to within a distance of one mile of the town 
or city limits of any town or city having a population in excess of five hundred, 
located in any county now or hereafter constituting a part of the territory of such 
rural housing authority: Provided, further, that this provision shall not affect the 
jurisdiction of any city housing authority to which the Secretary of State has here- 
tofore issued a certificate of incorporation. (1943, c. 636, s. 5; 1961, c. 200, s. 2.) 

Editor’s Note.—The act inserting this der the housing authorities law. The en- 
section also inserted §§ 157-39.2 through 
157-39.8, inclusive, and amended §§ 157-3, 
157-4, 157-10, 157-33, 157-35, 157-36 and 

157-37. Section 9 of the amendatory act 
provided: “The powers conferred by this 
act shall be in addition and supplemental 
to the powers conferred by any other law. 
Nothing contained in this act shall affect 
the term of office of any commissioner of a 

actment of this act shall not be construed 
to render invalid any action or proceeding 
had or taken for the creation or establish- 
ment of a housing authority pursuant to 
laws in existence prior to the enactment of 
thismactas 

The 1961 amendment substituted “five 
hundred” for “five thousand” in the second 
proviso. 

housing authority heretofore appointed un- 

§ 157-39.2. Increasing area of operation of regional housing authority.— 
The area of operation or boundaries of a regional housing authority shall be increased 
from time to time to include one or more additional contiguous counties not already 
within a regional housing authority if the board of county commissioners of each 
of the counties then included in the area of operation of such regional housing 
authority, the commissioners of the regional housing authority and the board of 
county commissioners of each such additional county or counties each adopts a 
resolution declaring that there is a need for the inclusion of such additional county 
or counties in the area of operation of such regional housing authority. Upon the 
adoption of such resolutions, any county housing authority created for any such 
additional county shall cease to exist except for the purpose of winding up its affairs 
and executing a deed to the regional housing authority as hereinafter provided: 
Provided, however, that such resolutions shall not be adopted if there is a county 
housing authority created for any such additional county which has any bonds or 
notes outstanding unless first, all holders of such bonds and notes consent in writing 
to the substitution of such regional housing authority in lieu of such county housing 
authority as the obligor thereon; and second, the commissioners of such county 
housing authority adopt a resolution consenting to the transfer of all the rights, 
contracts, bonds, and property, real and personal, of such county housing authority 
to such regional housing authority as hereinafter provided: Provided, further, that 
when the above two conditions are complied with and the area of operation of such 
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regional housing authority is increased to include such additional county, as here- 
inabove provided, all rights, contracts, bonds, and property, real and personal, of 
such county housing authority shall be in the name of and vested in such regional 
housing authority, all contracts and bonds of such county housing authority shall 
be the contracts and bonds of such regional housing authority and all rights and 
remedies of any person against such county housing authority may be asserted, 
enforced, and prosecuted against such regional housing authority to the same extent 
as they might have been asserted, enforced, and prosecuted against such county 
housing authority. 
When any real property of a county housing authority vests in a regional housing 

authority as provided above, the county housing authority shall execute a deed of 
such property to the regional housing authority which thereupon shall file such deed 
in the office provided for the filing of deeds: Provided, that nothing contained in this 
sentence shall affect the vesting of property in the regional housing authority as 
provided above. 

The board of county commissioners of each of the counties in the regional housing 
authority, the commissioners of the regional housing authority and the board of 
county commissioners of each such additional county or counties shall by resolution 
declare that there is a need for the inclusion of such county or counties in the area 
of operation of the regional housing authority, only if 

(1) The board of county commissioners of each such additional county or 
counties find that insanitary or unsafe inhabited dwelling accommodations 
exist in such county or there is a shortage of safe or sanitary dwelling 
accommodations in such county available to persons of low income at 
rentals they can afford, and 

(2) The board of county commissioners of each of the counties then included in 
the area of operation of the regional housing authority, the commission- 
ers of the regional housing authority and the board of county commis- 
sioners of each such additional county or counties find that the regional 
housing authority would be a more efficient or economical administrative 
unit if the area of operation of the regional housing authority is increased 
to include such additional county or counties. (1943, c. 636, s. 5.) 

§ 157-39.3. Decreasing area of operation of regional housing authority.— 
The area of operation or boundaries of a regional housing authority shall be de- 
creased from time to time to exclude one or more counties from such area if the 
board of county conimissioners of each of the counties in such area and the com- 
missioners of the regional housing authority each adopt a resolution declaring that 
there is a need for excluding such county or counties from such area: Provided, 
that no action may be taken pursuant to this section if the regional housing authority 
has outstanding any bonds or notes, unless first all holders of such bonds or notes 
consent in writing to such action: Provided, further, that if such action decreases 
the area of operation of the regional housing authority to only one county, such 
authority shall thereupon constitute and become a housing authority for such county, 
in the same manner as though such authority were created, and constituted a public 
and corporate body for such county pursuant to other provisions of this Housing 
Authority Law, and the commissioners of such authority shall be thereupon appointed 
as provided for the appointment of commissioners of a housing authority created 
for a county. 

The board of county commissioners of each of the counties in the area of opera- 
tion of the regional housing authority and the commissioners of the regional housing 
authority shall adopt a resolution declaring that there is a need for excluding a 
county or counties from such area only if: 

(1) Each such board of county commissioners of the counties to remain in the 
area of operation of the regional housing authority and the commissioners 
of the regional housing authority find that (because of facts arising or 
determined subsequent to the time when such area first included the 
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county or counties to be excluded) the regional housing authority would 
be a more efficient or economical administrative unit if such county or 
counties were excluded from such area, and 

(2) The board of county commissioners of each county or counties to be ex- 
cluded and the commissioners of the regional housing authority each also 
find that (because of the aforesaid changed facts) another housing 
authority for such county or counties would be a more efficient or eco- 
nomical administrative unit to function in such county or counties. 

Nothing contained herein shall be construed as preventing a county or counties 
excluded from the area of operation of a regional housing authority, as provided 
above, from thereafter being included within the area of operation of any housing 
authority in accordance with this article. 

Any property held by a regional housing authority within a county or counties 
excluded from the area of operation of such authority as herein provided, shall (as 
soon as practicable after the exclusion of said county or counties, respectively) be 
disposed of by such authority in the public interest. (1943, c. 636, s. 5.) 

§ 157-39.4. Requirements of public hearings——The board of county com- 
missioners of a county shall not adopt any resolution authorized by §§ 157-35, 
157-39.2 or 157-39.3 unless a public hearing has first been held which shall conform 
(except as otherwise provided herein) to the requirements of this Housing Authori- 
ties Law for hearings to determine the need for a housing authority of a county: 
Provided, that such hearings may be held by the board of county commissioners 
without a petition therefor. 

In connection with the issuance of bonds, a regional housing authority may 
covenant as to limitations on its right to adopt resolutions relating to the increase 
or decrease of its area of operation. (1943, c. 636, s. 5.) 

§ 157-39.5. Consolidated housing authority.—If the governing body of each 
of two or more municipalities (with a population of less than five hundred, but 
having an aggregate population of more than five thousand) by resolution declares 
that there is a need for one housing authority for all of such municipalities to exercise 
in such municipalities the powers and other functions prescribed for a housing 
authority, a public body corporate and politic to be known as a consolidated housing 
authority (with such corporate name as it selects) shall thereupon exist for all of 
such municipalities and exercise its powers and other functions within its area of 
operation (as herein defined), including the power to undertake projects therein; 
and thereupon any housing authority created for any of such municipalities shall 
cease to exist except for the purpose of winding up its affairs and executing a deed 
of its real property to the consolidated housing authority : Provided, that the creation 
of a consolidated housing authority and the finding of need therefor shall be subject 
to the same provisions and limitations of this Housing Authorities Law as are 
applicable to the creation of a regional housing authority and that all of the provisions 
of this Housing Authorities Law applicable to regional housing authorities and the 
commissioners thereof shall be applicable to consolidated housing authorities and the 
commissioners thereof: Provided, further that the area of operation or boundaries 
of a consolidated housing authority shall include all of the territory within the 
boundaries of each municipality joining in the creation of such authority together with 
the territory within ten miles of the boundaries of each such municipality, except 
that such area of operation may be changed to include or exclude any munici- 
pality or municipalities (with its aforesaid surrounding territory) in the same manner 
and under the same provisions as provided in this article for changing the area of 
operation of a regional housing authority by including or excluding a contiguous 
county or counties: Provided, further, that for all such purposes the term “board 
of county commissioners” shall be construed as meaning “governing body” except 
in § 157-36, where it shall be construed as meaning “mayor” or other executive head 
of the municipality, the term “county” shall be construed as meaning “municipality”, 
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the term “clerk” shall be construed as meaning “clerk of the municipality or officer 
with similar duties,’ the term “region” shall be construed as meaning “area of 
operation of the consolidated housing authority” and the terms “county housing 
authority” and “regional housing authority” shall be construed as meaning “housing 
authority of the city” and “consolidated housing authority,” respectively, unless a 
different meaning clearly appears from the context. 

The governing body of any such municipality for which a housing authority has 
not been created may adopt the above resolution if it first determines that there is a 
need for a housing authority to function in said municipality, which determination 
shall be made in the same manner and subject to the same conditions as the determi- 
nation required by § 157-4 for the creation of a housing authority for a city: Pro- 
vided, that after notice given by the clerk (or officer with similar duties) of the 
municipality, the governing body of the municipality may, without a petition therefor, 
hold a hearing to determine the need for a housing authority to function therein. 

Except as otherwise provided herein, a consolidated housing authority and the 
commissioners thereof shall, within the area of operation of such consolidated hous- 
ing authority, have the same functions, rights, powers, duties, privileges, immunities 
and limitations as those provided for housing authorities created for cities, counties, 
or groups of counties and the commissioners of such housing authorities, in the same 
manner as though all the provisions of law applicable to housing authorities created 
for cities, counties, or groups of counties were applicable to consolidated housing 
authorities. (1943, c. 636, s. 5; 1961, c. 200, s. 3.) 

Editor’s Note.—The 1961 amendment sub- 
stituted “five hundred” for “five thousand” 
near the beginning of the section. 

§ 157-39.6. Findings required for authority to operate in municipality No 
governing body of a city or other municipality shall adopt a resolution as provided 
in § 157-39.1 declaring that there is a need for a housing authority (other than a 
housing authority established by such municipality) to exercise its powers within such 
municipality, unless a public hearing has first been held by such governing body 
and unless such governing body shall have found in substantially the following terms: 
(i) that insanitary or unsafe inhabited dwelling accommodations exist in such 
municipality or that there is a shortage of safe or sanitary dwelling accommodations 
in such municipality available to persons of low income at rentals they can afford; 
and (ii) that these conditions can be best remedied through the exercise of the 
aforesaid housing authority’s powers within the territorial boundaries of such 
municipality: Provided, that such findings shall not have the effect of thereafter 
preventing such municipality from establishing a housing authority or joining in the 
creation of a consolidated housing authority or the increase of the area of operation 
of a consolidated housing authority. The clerk (or the officer with similar duties) 
of the city or other municipality shall give notice of the public hearing and such 
hearing shall be held in the manner provided in § 157-4 for a public hearing by a 
council to determine the need for a housing authority in the city. 

During the time that, pursuant to these findings, a housing authority has out- 
standing (or is under contract to issue) any evidences of indebtedness for a project 
within the city or other municipality, no other housing authority may undertake a 
project within such municipality without the consent of said housing authority 
which has such outstanding indebtedness or obligation. (1943, c. 636, s. 5.) 

§ 157-39.7. Meetings and residence of commissioners.—Nothing contained 
in this Housing Authorities Law shall be construed to prevent meetings of the 
commissioners of a housing authority anywhere within the perimeter boundaries of 
the area of operation of the authority or within any additional area where the housing 
authority is authorized to undertake a housing project, nor to prevent the appoint- 
ment of any person as a commissioner of the authority who resides within such 
boundaries or such additional area, and who is otherwise eligible for such appoint- 
ment under this Housing Authorities Law. (1943, c. 636, s. 5.) 
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§ 157-39.8. Agreement to sell as security for obligations to federal govern- 
ment.—In any contract or amendatory or superseding contract for a loan and 
annual contributions heretofore or hereafter entered into between a housing authority 
and the federal government with respect to any housing project undertaken by said 
housing authority, any such housing authority is authorized to make such covenants 
(including covenants with holders of bonds issued by such authority for purposes of 
the project involved), and to confer upon the federal government such rights and 
remedies, as said housing authority deems necessary to assure the fulfillment of the 
purposes for which the project was undertaken. In any such contract, the housing 
authority may, notwithstanding any other provisions of law, agree to sell and convey 
the project (including all lands appertaining thereto) to which such contract relates 
to the federal government upon the occurrence of such conditions, or upon such 
defaults on bonds for which any of the annual contributions provided in said con- 
tract are pledged, as may be prescribed in such contract, and at a price (which may 
include the assumption by the federal government of the payment, when due, of the 
principal of and interest on outstanding bonds of the housing authority issued for 
purposes of the project involved) determined as prescribed therein and upon such 
other terms and conditions as are therein provided. Any such housing authority is 
hereby authorized to enter into such supplementary contracts, and to execute such 
conveyances, as may be necessary to carry out the provisions hereof. Notwith- 
standing any other provisions of law, any contracts or supplementary contracts or 
conveyances made or executed pursuant to the provisions of this section shall not 
be or constitute a mortgage within the meaning or for the purposes of any of the 
laws of this State. (1943, c. 636, s. 5.) 

ARTICLE 2, 

Municipal Co-operation and Aid. 

§ 157-40. Finding and declaration of necessity.—It is hereby declared that 
insanitary or unsafe dwelling accommodations exist in various areas of the State, 
and that consequently many persons of low income are forced to reside in such 
dwelling accommodations; that these conditions cause an increase in and spread of 
disease and crime and constitute a menace to the health, safety, morals and welfare 
of the citizens of the State and impair economic values ; that the clearance, replanning 
and reconstruction of the areas in which insanitary or unsafe housing conditions 
exist and the providing of safe and sanitary dwelling accommodations for persons of 
low income are public uses and purposes for which private property may be acquired ; 
that it is in the public interest that work on such projects be instituted as soon as 
possible in order to relieve unemployment which now constitutes an emergency; 
and the necessity in the public interest for the provisions hereinafter enacted, is 
hereby declared as a matter of legislative determination. (1935, c. 408, s. 1.) 

Editor’s Note.——For an analysis of this sions set forth in this section and subse- 
article, see 13 N. C. Law Rev. 379. quent sections in the Housing Authorities 
The housing authority of the city of Law In re Housing Authority, 233 N. C. 

Charlotte, acting in co-operation with the 649, 65 S. E. (2d) 761 (1951). 
city of Charlotte, is subject to the provi- 

§ 157-41. Definitions —The following terms, whenever used or referred to 
in this article, shall have the following respective meanings, unless a different mean- 
ing clearly appears from the context: 

(1) “City” shall mean any city or town of the State having a population of 
more than five hundred (500) inhabitants according to the last federal 
census or any revision or amendment thereto. 

(2) “Housing authority” shall mean any housing authority organized pursuant 
to the Housing Authorities Law of this State. 

(3) “Housing project” shall mean any undertaking (i) to demolish, clear, 
remove, alter or repair unsafe or insanitary housing, and/or (ii) to pro- 
vide dwelling accommodations for persons of low income, and said term 
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may also include such buildings and equipment for recreational or social 
assemblies for educational, health or welfare purposes, and such necessary 
utilities as are designed primarily for the benefit and use of the housing 
authority and/or the occupants of such dwelling accommodations. 

(4) “Municipality” shall mean any city, town or incorporated village of the 
Stacem LOS ecrA40e Ms 922190616 ce 200 Ks. 45) 

Editor’s Note-——The 1961 amendment re- Quoted in In re Housing Authority, 233 
wrote subdivision (1) Ng C2649) 65 a5. H. (2d Orel s(1981); 

§ 157-42. Conveyance, lease or agreement in aid of housing project.—For 
the purpose of aiding and co-operating in the planning, construction and operation 
of housing projects located within their respective territorial boundaries, the State, 
its subdivisions and agencies, and any county, city or municipality of the State may, 
upon such terms, with or without considerations as it may determine: 

(1) Dedicate, release, sell, convey, or lease any of its interest in any property, 
or grant easements, licenses or any other rights or privileges therein to a 
housing authority or the United States of America or any agency thereof ; 

(2) Cause parks, playgrounds, recreational, community, educational, water, 
sewer or drainage facilities, or any other works, which it is otherwise 
empowered to undertake, to be furnished adjacent to or in connection 
with housing projects; 

(3) Furnish, dedicate, close, pave, install, grade, regrade, plan or replan streets, 
roads, ‘roadways, alleys, sidewalks or other places, which it is otherwise 
empowered to undertake ; 

(4) Plan or replan, zone, or rezone; make exceptions from building regulations 
and ordinances ; any city or town also may change its map; 

(5) Cause services to be furnished to the housing authority of the character 
which it is otherwise empowered to furnish; 

(6) Enter into agreements with respect to the exercise by it of its powers 
relating to the repair, closing or demolition of unsafe, insanitary or unfit 
dwellings ; 

(7) Enter into agreements (which may extend over any period, notwithstand- 
ing any provision or rule of law to the contrary) with a housing author- 
ity respecting action to be taken pursuant to any of the powers granted 
by this article. Any law or statute to the contrary notwithstanding, any 
sale, conveyance, lease or agreement provided for in this section may be 
made by the State, a city, county, municipality, subdivision or agency of 
the State without appraisal, public notice, advertisement or public bidding. 

(8) With respect to any housing project which a housing authority has ac- 
quired or taken over from the United States of America or any agency 
thereof and which the housing authority by resolution has found and 
declared to have been constructed in a manner that will promote the 
public interest and afford necessary safety, sanitation and other protec- 
tion, no city or county shall require any changes to be made in the hous- 
ing project or the manner of its construction or take any other action 
relating to such construction. (1935, c. 408, s. 3; 1939, c. 137.) 

Cross Reference.—As to the authority of et seq. 
municipalities in the repair, closing and Editor’s Note.—The 1939 amendment re- 
demolition of unfit dwellings, see § 160-182 wrote this section. 

§ 157-43, Advances and donations by the city and municipality—The coun- 
cil or other governing body of the city included within the territorial boundaries of 
such authority is authorized to make an estimate of the amount of money necessary 
for the administrative expenses and overhead of the housing authority during the 
first year following the incorporation of such housing authority, and to appropriate 
such amount to the authority out of any moneys in the city treasury not appropriated 
to some other purposes, and to cause the moneys so appropriated to be paid the 
authority as a donation, and moneys so appropriated and paid to a housing authority 
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by a city shall be deemed to be a necessary expense of such city. In addition thereto, 
the city and any municipality located in whole or in part within the boundaries of a 
housing authority shall have the power annually and from time to time to make 
donations or advances to the authority of such sums as the city or municipality in 
its discretion may determine. ‘The authority, when it has money available therefor, 
shall reimburse the city or municipality for all advances by way of loan made to it. 
(1935, c. 408, s. 5.) 

§ 157-44. Action of city or municipality by resolution—Except as other- 
wise provided in this article or by the Constitution of the State, all action authorized 
to be taken under this article by the council or other governing body of any city or 
of any municipality may be by resolution adopted by a majority of all the members 
of its council or other governing body, which resolution may be adopted at the meet- 
ing of the council or other governing body at which such resolution is introduced 
and shall take effect immediately upon such adoption, and no such resolution need 
be published or posted. (1935, c. 408, s. 5.) 

§ 157-45. Restrictions on exercise of right of eminent domain; duties of 
Utilities Commission; investigation of projects—Notwithstanding any finding 
of public convenience and necessity, either in general or specific, by the terms of this 
article, the right of eminent domain shall not be exercised unless and until a certifi- 
cate of public convenience and necessity for such project has been issued by the 
Utilities Commission of North Carolina, and the proceedings leading up to the 
issuing of such certificate of public convenience and necessity, and the right to 
appeal therefrom shall be as now provided by law and said rights are hereby ex- 
pressly reserved to all interested parties in said proceedings. In addition to the 
powers now granted by law to the Utilities Commission of North Carolina, the said 
Utilities Commission is hereby vested with full power and authority to investigate 
and examine all projects set up or attempted to be set up under the provisions of 
this article and determine the question of public convenience and necessity for said 
project. (1935, c. 408, s. 6.) 

Cross Reference.—As to proceedings be- Cited in In re Housing Authority, 233 
fore the Utilities Commission and appeal N.C. 649, 65 S. E. (2d) 761 (1951). 
therefrom, see §§ 62-60 to 62-81. 

§ 157-46. Purpose of article—It is the purpose and intent of this article 
that the State, its subdivisions and agencies, and any county, city or municipality 
of the State shall be authorized, and are hereby authorized, to do any and all things 
necessary to aid and co-operate in the planning, construction and operation of hous- 
ing projects by the United States of America and by housing authorities. (1935, c. 
408, s. 7.) 

§ 157-47. Supplemental nature of article—The powers conferred by this 
article shall be in addition and supplemental to the powers conferred by any other 
law. (1935, c. 408, s. 8.) 

ARTICLE 3. 

Eminent Domain. 

§ 157-48. Finding and declaration of necessity.—It is hereby declared that 
insanitary or unsafe dwelling accommodations exist in various areas of the State 
and that consequently many persons of low income are forced to reside in such 
dwelling accommodations; that these conditions cause an increase in and spread of 
disease and crime and constitute a menace to the health, safety, morals and welfare 
of the citizens of the State and impair economic values ; that the clearance, replanning 
and reconstruction of the areas in which insanitary or unsafe housing conditions 
exist and the providing of safe and sanitary dwelling accommodations for persons 
of low income are public uses and purposes for which private property may be 
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acquired ; that it is in the public interest that work on such projects be instituted as 
soon as possible in order to relieve unemployment which now constitutes an emer- 
gency; and the necessity in the public interest for the provision hereinafter enacted, 
is hereby declared as a matter of legislative determination. (1935, c. 409, s. 1.) 

Cited in In re Housing Authority, 233 
N. C. 649, 65 S. E. (2d) 761 (1951). 

§ 157-49. Housing project—The term “housing project” whenever used in 
this article shall mean any undertaking (1) to demolish, clear, remove, alter or repair 
unsafe or insanitary housing and/or (11) to provide dwelling accommodations for 
persons of low income, and said term may also include such buildings and equipment 
for recreational or social assemblies for educational, health or welfare purposes, and 
such necessary utilities as are designed primarily for the benefit and use of the occu- 
pants of such dwelling accommodations. (1935, c. 409, s. 2.) 

§ 157-50. Eminent domain for housing projects——Any corporation, which 
is an agency of the United States of America, shall have the right to acquire by 
eminent domain any real property, including improvements and fixtures thereon, 
which it may deem necessary for a housing project being constructed, operated or 
aided by it or the United States of America. Any corporation borrowing money or 
receiving other financial assistance from the United States of America or any agency 
thereof for the purpose of financing the construction or operation of any housing 
project or projects, the operation of which will be subject to public supervision or 
regulation, shall have the right to acquire by eminent domain any real property, in- 
cluding fixtures and improvements thereon, which it may deem necessary for such 
project. A housing project shall be deemed to be subject to public supervision or 
regulation within the meaning of this article if the rents to be charged by it are in 
any way subject to the supervision, regulation or approval of the United States of 
America, the State or any of their subdivisions or agencies, or by a housing authority, 
city, municipality or county, whether such right to supervise, regulate or approve be 
by virtue of any law, statute, contract or otherwise. 

Any such corporate agency of the United States of America or any such corpora- 
tion, upon the adoption of a resolution declaring that the acquisition of the property 
described therein is in the public interest and necessary for public use, may exercise 
the power of eminent domain pursuant to the provisions of either: 

(1) Sections 40-11 to 40-29, both inclusive ; 
(2) Any other applicable statutory provisions, now in force or hereafter enacted 

for the exercise of the power of eminent domain. (1935, c. 409, s. 3.) 

Discretion of Housing Authority in Se- court, on nothing short of allegations charg- 
lection of Site.—In determining what prop- ing arbitrary or capricious conduct amount- 
erty is necessary for a public housing site, ing to abuse of discretion. However, al- 
a broad discretion is vested by statute in legations charging malice, fraud, or bad 
housing authority commissioners, to whom faith in the selection of a housing project 
the power of eminent domain is delegated. site are not essential to confer the right 
In re Housing Authority, 235 N. C. 463, 70 of judicial review. It suffices to allege and 
S. E. (2d) 500 (1952); Housing Authority show abuse of discretion. In re Housing 
of Wilson v. Wooten, 257 N. C. 358, 126 Authority, 235 N. C. 463, 70 S. E. (2d) 500 
S. E. (2d) 101 (1962). (1952). 

In the selection of a location for a hous- The fact that a few isolated properties 
ing project as authorized under the Hous- in an area may be taken and dismantled 
ing Authorities Law, the project may be which are above the standard of slum 
built either in a slum area which has been’ properties, or that some few desirable 
cleared, or upon other suitable site. The homes will be taken, will not affect the 
housing authority is given wide discretion public character of the condemnation pro- 
in the selection and location of a site for ceeding. In re Housing Authority, 233 N. 
such project. In re Housing Authority, 233 C. 649, 65 S. E. (2d) 761 (1951). 
N. C. 649, 65 S. E. (2d) 761 (1951). Testimony tending to show that other 

So extensive is this discretionary power sites were available and suitable for the 
of housing commissioners that ordinarily housing project is relevant and admissible 
the selection of a project site may become as bearing directly on the question of 
an issuable question, determinable by the whether the housing commissioners acted 
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Evidence Showing Arbitrary and Ca- 
pricious Actions in Selecting Site.—See In 
re Housing Authority, 235 N. C. 463, 70 
S. E. (2d) 500 (1952). 

§ 157-51. Certificate of convenience and necessity required; right of appeal; 
investigation of projects. —Notwithstanding any finding of public convenience 
and necessity, either in general or specific, by the terms of this article, the right of 
eminent domain shall not be exercised unless and until a certificate of public con- 
venience and necessity for such project has been issued by the Utilities Commission 
of North Carolina, and the proceedings leading up to the issuing of such certificate 
of public convenience and necessity, and the right to appeal therefrom shall be as 
now provided by law and said rights are hereby expressly reserved to all interested 
parties in said proceedings. In addition to the powers now granted by law to the 
Utilities Commission of North Carolina, the said Utilities Commission is hereby 
vested with full power and authority to investigate and examine all projects set up 
or attempted to be set up under the provisions of this article and determine the 
question of the public convenience and necessity for said project. (1935, c. 409, s. 4.) 

arbitrarily or capriciously in attempting to 
appropriate the proposed site. In re Hous- 
ing Authority, 235 N. C. 463, 70 S. E. (2d) 
500 (1952). 

Cross Reference.—As to proceedings be- 
fore the Utilities Commission and appeal 
therefrom, see §§ 62-60 to 62-81. 
The public need for a public project in 

a particular community must be made to 
appear and a certificate of public conven- 
ience and necessity must be obtained be- 
fore the petitioner may proceed to_con- 
demn property for such a project. How- 
ever, it was not the legislative intent to 
require a petitioner to select and describe 
in detail the land it might need for the 
construction of a proposed project before 
it ascertained whether or not it would be 
permitted to proceed with the project. In 
re Housing Authority, 233 N. C. 649, 65 
S. E. (2d) 761 (1951). 
The North Carolina Utilities Commis- 

sion has only one question to consider and 
determine in connection with an applica- 
tion of a housing authority for a certificate 
of public convenience and necessity, and 
that is whether the area within the juris- 
diction of the particular housing authority 
is eligible for the construction of the low- 
rent dwellings proposed, within the pur- 
view of the Housing Authorities Law. In 
re Housing Authority, 233 N. C. 649, 65 
S. E. (2d) 761 (1951). 

The statute does not provide for the 
North Carolina Utilities Commission to 
select or approve the selection of the site 
for a housing project. On the contrary, 
the selection of a site for such project is 
vested in the housing authority. In re 
Housing Authority, 233 N. C. 649, 65 S. E. 
(2d) 761 (1951). 

Description of Property and Notice to 
Owners Not Necessary.—The application 
of a housing authority for a certificate of 
public convenience and necessity need not 
contain a description of the property upon 
which the project is to be located, nor is 
notice to the owners of such property of 
the filing of an application for such cer- 
tificate required. In re Housing Authority, 
233 N.C. 649, 65 S. E. (2d) 761 (1951). 

Certificate Does Not Confer Any In- 
terest in Property.—The issuance of a 
certificate of public convenience and ne- 
cessity for the construction of low-rent 
dwellings does not give a local housing 
authority any right, title or interest in 
real estate, even though the property may 
be described in the petition for the cer- 
tificate of public convenience and necessity. 
In re Housing Authority, 233 N. C. 649, 
65 S. E. (2d) 761 (1951). 

ARTICLE 4, 

National Defense Housing Projects. 

§ 157-52. Purpose of article—It is hereby found and declared that the 
National Defense Program involves large increases in the military forces and person- 
nel in this State, a great increase in the number of workers in already established 
manufacturing centers and the bringing of a large number of workers and their 
families to new centers of defense industries in the State; that there is an acute 
shortage of safe and sanitary dwellings available to such persons and their families 
in this State which impedes the National Defense Program; that it is imperative that 
action be taken immediately to assure the availability of safe and sanitary dwellings 
for such persons to enable the rapid expansion of national defense activities in this 
State and to avoid a large labor turnover in defense industries which would seriously 
hamper their production; that the provisions hereinafter enacted are necessary to 
assure the availability of safe and sanitary dwellings for persons engaged in national 
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defense activities which otherwise would not be provided at this time, and that such 
provisions are for the public use and purpose of facilitating the National Defense 
Program in this State. It is further declared to be the purpose of this article to 
authorize housing authorities to do any and all things necessary or desirable to secure 
the financial aid of the federal government, or to co-operate with or act as agent of 
the federal government, in the expeditious development and the administration of 
projects to assure the availability when needed of safe and sanitary dwellings for 
persons engaged in national defense activities. (1941, c. 63, s. 1.) 

§ 157-53. Definitions —(a) “Administration,” as used in this article, shall 
mean any and all undertakings necessary for management, operation or maintenance, 
in connection with any project, and shall include the leasing of any project (in whole 
or in part) from the federal government. 

(b) “Development” as used in this article, shall mean any and all undertakings 
necessary for the planning, land acquisition, demolition, financing, construction or 
equipment in connection with a project (including the negotiation or award of con- 
tracts therefor), and shall include the acquisition of any project (in whole or in 
part) from the federal government. 

(c) “Federal government,” as used in this article, shall mean the United States 
of America or any agency or instrumentality, corporate or otherwise, of the United 
States of America. 

(d) “Housing authority,” as used in this article, shall mean any housing author- 
ity established or hereafter established pursuant to article one of this chapter. 

(e) The development of a project shall be deemed to be “initiated,” within the 
meaning of this article, if a housing authority has issued any bonds, notes or other 
obligations with respect to financing the development of such project of the authority, 
or has contracted with the federal government with respect to the exercise of powers 
hereunder in the development of such project of the federal government for which 
an allocation of funds has been made prior to the termination of the present war. 

(f) “Persons engaged in national defense activities,” as used in this article shall 
include: Enlisted men in the military and naval services of the United States and 
employees of the War and Navy Departments assigned to duty at military or naval 
reservations, posts or bases; and workers engaged or to be engaged in industries 
connected with and essential to the National Defense Program; and shall include 
the families of the aforesaid persons who are living with them. 

(zg) “Persons of low income,” as used in this article, shall mean persons or 
families who lack the amount of income which is necessary (as determined by the 
housing authority undertaking the housing project) to enable them, without financial 
assistance, to live in decent, safe and sanitary dwellings, without overcrowding. 

(h) “State public body,” as used in this article, shall include the State, its sub- 
divisions and agencies, and any county, city, town or incorporated village of ithe 
Sratemn (G4 ImGss03, 5) Os0l043,90090, 15222) 

Editor’s Note—The 1943 amendment merly appearing at the end of subsection 
struck out “December thirty-first, one thou- (e) and inserted in lieu thereof “the ter- 
sand nine hundred and forty-three” for- mination of the present war.” 

§ 157-54. Rights, powers, etc., of housing authorities relative to national 
defense projects——Any housing authority may undertake the development 
and administration of projects to assure the availability of safe and sanitary dwell- 
ings for persons engaged in national defense activities whom the housing authority 
determines would not otherwise be able to secure safe and sanitary dwellings within 

the vicinity thereof, but no housing authority shall initiate the development of any 
such project pursuant to this article after the termination of the present war. 

In the ownership, development or administration of such projects, a housing 

authority shall have all the rights, powers, privileges and immunities that such 

authority has under any provision of law relating to the ownership, development or 

administration of slum clearance and housing projects for persons of low income, 
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in the same manner as though all the provisions of law applicable to slum clearance 
and housing projects for persons of low income were applicable to projects developed 
or administered to assure the availability of safe and sanitary dwellings for persons 
engaged in national defense activities as provided in this article, and housing projects 
developed or administered hereunder shall constitute “housing projects” under article 
one of this chapter, as that term is used therein: Provided, that during the period 
(herein called the “national defense period”) that a housing authority finds (which 
finding shall be conclusive in any suit, action or proceeding) that within its authorized 
area of operation, or any part thereof, there is an acute shortage of safe and sanitary 
dwellings which impedes the National Defense Program in this State and that the 
necessary safe and sanitary dwellings would not otherwise be provided when needed 
for persons engaged in national defense activities, any project developed or admin- 
istered by such housing authority (or by any housing authority co-operating with it) 
in such area pursuant to this article, with the financial aid of the federal government 
(or as agent for the federal government as hereinafter provided), shall not be subject 
to the limitations provided in § 157-29; and provided further, that, during the 
national defense period, a housing authority may make payments in such amounts 
as it finds necessary or desirable for any services, facilities, works, privileges or 
improvements furnished for or in connection with any such projects. After the 
national defense period, any such projects owned and administered by a housing 
authority shall be administered for the purposes and in accordance with the provi- 
sions of article one of this chapter. (1941, c. 63, s. 2; 1943, c. 90, s. 1.) 

Editor’s Note—The 1943 amendment merly appearing at the end of the first 
struck out “December thirty-first, one thou- paragraph and inserted in lieu thereof “the 
sand nine hundred and forty-three” for- termination of the present war.” 

§ 157-55. Co-operation with federal government; sale to same.—A housing 
authority may exercise any or all of its powers for the purpose of co-operating with, 
or acting as agent for, the federal government in the development or administration 
of projects by the federal government to assure the availability of safe and sanitary 
dwellings for persons engaged in national defense activities and may undertake the 
development or administration of any such project for the federal government. In 
order to assure the availability of safe and sanitary housing for persons engaged 
in national defense activities, a housing authority may sell (in whole or in part) to 
the federal government any housing projects developed for persons of low income 
but not yet occupied by such persons; such sale shall be at such price and upon such 
terms as the housing authority shall prescribe and shall include provision for. the 
satisfaction of all debts and liabilities of the authority relating to such project. (1941, 
Coosa) 

§ 157-56. Co-operation of State public bodies in developing projects.—Any 
State public body shall have the same rights and powers to co-operate with housing 
authorities, or with the federal government, with respect to the development or 
administration of projects to assure the availability of safe and sanitary dwellings 
for persons engaged in national defense activities that such State public body has 
pursuant to article two of this chapter, for the purpose of assisting the development 
or administration of slum clearance or housing projects for persons of low income. 
(1941, c. 63, s. 4.) 
§ 157-57. Obligations issued for projects made legal investments; security 

for public deposits——Bonds or other obligations issued by a housing authority 
for a project developed or administered pursuant to this article shall be security for 
public deposits and legal investments to the same extent and for the same persons, 
institutions, associations, corporations, bodies and officers as bonds or other obliga- 
tions issued pursuant to article one of this chapter for the development of a slum 
clearance or housing project for persons of low income. (1941, c. 63, s. 5.) 

§ 157-58. Bonds, notes, etc., issued heretofore, validated—All bonds, notes, 
contracts, agreements and obligations of housing authorities heretofore issued or 
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entered into relating to financing or undertaking (including co-operating with or 
acting as agent of the federal government in) the development or administration of 
any project to assure the availability of safe and sanitary dwellings for persons 
engaged in national defense activities, are hereby validated and declared legal in 
all respects, notwithstanding any defect or irregularity therein or any want of 
statutory authority. (1941, c. 63, s. 6.) 

§ 157-59. Further declaration of powers granted housing authorities.—This 
article shall constitute an independent authorization for a housing authority to 
undertake the development or administration of projects to assure the availability 
of safe and sanitary dwellings for persons engaged in national defense activities as 
provided in this article and for a housing authority to co-operate with, or act as agent 
for, the federal government in the development or administration of similar projects 
by the federal government. A housing authority may do any and all things necessary 
or desirable to co-operate with, or act as agent for, the federal government, or to 
secure financial aid, in the expeditious development or in the administration of 
projects to assure the availability of safe and sanitary dwellings for persons engaged 
in national defense activities and to effectuate the purposes of this article. (1941, 
CLOSHSE®) 

§ 157-60. Powers conferred by article supplemental.—The powers conferred 
by this article shall be in addition and supplemental to the powers conferred by any 
other law, and nothing contained herein shall be construed as limiting any other 
powers of a housing authority. (1941, c. 63, s. 9.) 

Cited in In re Housing Authority, 235 
N. C. 463, 70 S. E. (2d) 500 (1952). 
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Chapter 158. 

Local Development. 
Article 1. Sec. ; 

Local Development Act 158-15. Powers granted herein  supple- 
of 1925. mentary. 

Sec. : 

158-1. Purposes of article; expenditures Article ot : 
and levy of taxes authorized; elec- Tax Elections for Industrial 
tions and levies validated. Development Purposes. 

158-2. Ratification or petition of voters 158-16. Board of commissioners may call 
required; exception as to appro- tax election; rate and purposes of 
priations from nontax sources. taxi: : 

158-3. Election to adopt article. 158-17. Registration of voters; election un- 
158-4. Action to invalidate election; limi- der supervision of county board 

tation. of elections. 
158-5. Petition to adopt article in certain 158-18. Form of ballot; when ballots sup- 

towns. plied; designation of ballot box. 
158-6. Effect of adoption of article. 158-19. Counting of ballots; canvassing, 
158-7. Disposition of surplus revenues. certifying and announcing results 

‘Articles? of elections. 
rae Soe 158-20. Authorized tax rate. 

Economic Development 158-21. Creation of industrial development 
Commissions. commission; membership and 

158-8. Creation of municipal county or terms of office; vacancies; meet- 
regional commissions authorized; ings; selection of officers; bylaws 
composition; joining or with- and procedural rules and policies; 
drawing from regional commis- authority of treasurer and re- 
sions. quired bond; subsidy or invest- 

158-9. Organization of commission; rules ment in business or industry 
and regulations; committees; forbidden. 
meetings. 158-22. Bureau set up under supervision and 

158-10. Staff and personnel; contracts for control of industrial development 
services. commission; furnishing county 

158-11. Office and equipment. commissioners with proposed 
158-12. Fiscal affairs generally; appropria- budget. 

tions and expenditures. 158-23. Board of county commissioners 
158-13. Powers and duties. may function and carry out duties 
158-14. Regional planning and economic of industrial development com- 

development commissions au- mission. 
thorized. 158-24. Counties to which article applies. 

ArticLe I. 

Local Development Act of 1925. 

§ 158-1. Purposes of article; expenditures and levy of taxes authorized; 
elections and levies validated.—The mayor and board of aldermen, or other 
governing body of any city, or the governing body of any incorporated town, or the 
county commissioners of any county, may annually set apart and appropriate from 
the funds derived annually from the general taxes levied and collected in such city, 
incorporated town, or county, an amount not less than one-one hundredth of one per 
cent, nor more than one-tenth of one per cent, upon the assessed valuation of all real 
and personal property taxable in such city, incorporated town, or county, which funds 
shall be used and expended under the direction and control of the mayor and board 
of aldermen, or other governing body of such city, or the governing body of any 
incorporated town, or the county commissioners of any county, under such rules and 
regulations or through such agencies as they shall prescribe, for the purpose of aiding 
and encouraging the location of manufacturing enterprises, making industrial surveys 
and locating industrial and commercial plants in or near such city, or incorporated 
town or in such county; encouraging the building of railroads thereto, and for such 
other purposes as will, in the discretion of the mayor and board of aldermen, or 
other governing body of any city, or the governing body of any incorporated town, 
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or the county commissioners of any county, increase the population, taxable property, 
agricultural industries and business prospects of any city, incorporated town, or any 
county. 

Notwithstanding any constitutional limitations or limits provided by any general 
or special law, taxes within the limits set out above may be levied by the governing 
body of a county or municipality for the purpose of carrying out the provisions of 
this article, and the special permission of the legislature is hereby given for the 
levying of such taxes, subject to the requirements of G. S. 158-2 and 158-3. Pro- 
vided, that any elections heretofore held by any county or municipality resulting in 
the adoption of this article are hereby ratified and validated, and in such counties 
and municipalities special levies within the limits set in this section heretofore or here- 
after made are hereby ratified and validated. (1925, c. 33, s. 1; 1953, c. 1048, s. 1; 
1961, c. 294.) 

Editor’s Note—The 1953 amendment 
substituted “one-one hundredth” for ‘‘one- 

special purposes of this article, it was held 
that this article did not authorize a city 

fortieth’ near the beginning of the section. 
The 1961 amendment added the second 

paragraph. 
Payment of Expenses of Chamber of 

Commerce.—Prior to the 1961 amendment 

to use its tax revenues for the payment of 
expense incident to the ordinary activities 
of the chamber of commerce of the city. 
See Horner v. Chamber of Commerce, 231 
N.C. 440, 57 S. E. (2d) 789 (1950). 

authorizing a tax levy to carry on the 

§ 158-2. Ratification or petition of voters required; exception as to appro- 
priations from nontax sources.—No city, incorporated town, or county, shall 
raise or appropriate money from tax sources under this article unless and until this 
article shall have been approved by a majority of those voting in such city, incorpo- 
rated town, or county, at an election as provided in this article; or by a petition of 
the registered voters in any town of less than three thousand inhabitants, as provided 
in this article. Provided, that money may be appropriated from nontax sources 
without the election or petition hereinabove required. (1925, c. 33, s. 2; 1959, c. 
Cote OGs eOnlLZco.c als) 

Editor’s Note.——The 1959 amendment sub- 
stituted “those voting in’ for “the qualified 
voters of” in the first sentence. 

The 1963 amendment inserted “from tax 
sources” near the beginning of the section 
and added the proviso at the end. 

Section 1% of the 1963 amendatory act 

provides that it shall not apply to Bruns- 
wick, Forsyth, Guilford, Lenoir, New 
Hanover and Pender counties. 

Cited in Horner v. Chamber of Com- 
merce, 231 N. C. 440, 57 S. BE. (2d) 789 
(1950); Dennis v. Raleigh, 253 N. C. 400, 
116 S. E. (2d) 923 (1960). 

§ 158-3. Election to adopt article-—The mayor and board of aldermen, or 
other governing body of any city, or the governing body of any incorporated town, 
or the county commissioners of any county, may at any time by ordinance call a 
special election for the purpose of submitting the question of the approval of this 
article to the voters of such city, incorporated town, or county. In said ordinance 
said board of aldermen, or other governing body of any city, or town, or said county 
commissioners, shall specify the time of holding the election and determine and set 
forth whether or not there shall be a new registration of the voters for such election. 
Notice of the registration of the voters and of the election shall be given, the voters 
shall be registered, the election shall be held, the returns shall be canvassed, and the 
results shall be determined, declared and published under and pursuant to the provi- 
sions of § 160-387, known as the Municipal Finance Act, and as therein provided for 
an election upon a bond ordinance providing for the issuance of bonds for a purpose 
other than the payment of necessary expenses of a municipality. A ballot or ballots 
shall be furnished to each qualified voter at said election. The ballots for those who 
vote in favor of this article shall contain the words “for the act to aid in the develop- 
ment of any city, incorporated town, or county,” and the ballots for those who vote 
against this article shall contain the words * against the act to aid in the development 
of any city, incorporated town, or county.” Except as otherwise provided in said 
§ 160-387, the registration and election shall be conducted in accordance with the 
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laws then governing elections for municipal or county officers in such municipality or 
county, and governing the registration of the electors for such election of officers. 
C1925 Cre3571S. 32) 
Cited in Horner v. Chamber of Com- 

merce, 235 N; C..%7,, 68 S.. E.. (2d) ).660 
(1952). 
§ 158-4. Action to invalidate election; limitation—No right of action or 

defense founded upon the invalidity of the election shall be asserted, nor shall the 
validity of the election be open to question in any court upon any ground whatever, 
except in an action or proceeding commenced within thirty days after the publication 
of the statement showing the result of the election. (1925, c. 33, s. 4.) 

§ 158-5. Petition to adopt article in certain towns.—In any incorporated 
town of less than three thousand inhabitants, in lieu of an election as herein provided, 
the will of the voters may be determined by a petition in writing giving approval of 
this article, which petition shall be signed by at least three-fourths of all the registered 
voters of said municipality whose names appeared upon the registration books of 
the municipality for the election of municipal officers next preceding the time of 
the filing of said petition: Provided, that such three-fourths of the voters shall be 
the owners of at least seventy-five per cent of the total taxable property of said 
town, as shown by the assessed valuation, and the tax lists of such town as last fixed 
for municipal taxation. The residence address of each signer shall be written after 
his signature ; each signature to the petition shall be verified by a statement (which 
may relate to a number of signatures) made by some adult resident freeholder of the 
municipality, under oath before an officer competent to administer oaths to the effect 
that the signature was made in his presence, and is the genuine signature of the 
person whose name it purports to be. The petition need not be all on one sheet, and 
if on more than one sheet, it shall be verified as to each sheet. The board of alder- 
men or other governing body of said town shall canvass said petition and shall in- 
clude in their canvass the voters signing the petition, and the number of voters upon 
the registration books and qualified to sign the petition, and the assessed valuation 
as last fixed for municipal taxation of the property owned by the voters signing the 
petition, and the entire assessed valuation of property within the town, and shall 
judiciously determine and declare the result of the canvass of said petition, and shall 
prepare and publish a statement of the result, and publish the same as required in 
the case of an election by ballot under this article. The same limitation upon the 
right of action or defense founded upon the invalidity of the petition shall apply in 
the case of an election by ballot under this article. (1925, c. 33, s. 5.) 

§ 158-6. Effect of adoption of article—If and when this article shall have 
been approved by the voters of any city, incorporated town, or county, at an election 
or by petition as provided by this article, then and thereafter the governing body of 
such city, or incorporated town, or the county commissioners of such county, may 
raise by taxation and appropriate money within the limits and for the purposes speci- 
fied in this article. (1925, c. 33, s. 6.) 

Local Modification—Pamlico: 1925, c. 
BBS. Gh “fe 

§ 158-7. Disposition of surplus revenues.—At the close of each fiscal year 
all surplus revenues and unencumbered balances in any fund created under this 
article shall be carried over into the ensuing fiscal year for the same purposes. (1953, 
c. 1048, s. 2.) 

ARTICLE 2. 

Economic Development Commissions. 

§ 158-8. Creation of municipal county or regional commissions authorized; 
composition; joining or withdrawing from regional commissions.—The govern- 
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ing body of any municipality or the board of county commissioners of any county 
may by resolution create an economic development commission for said municipality 
or county. The governing bodies of any two or more municipalities and/or counties 
may by joint resolution, adopted by separate vote of each governing body concerned, 
create a regional economic development commission. A municipal or county economic 
development commission shall consist of from three to nine members, named for 
terms and compensation (if any) fixed by its respective governing body. The 
membership, compensation (if any), and terms of a regional economic development 
commission, and the formula for its financial support, shall be fixed by the joint 
resolution creating the commission. Additional governmental units may join a 
regional commission with the consent of all existing members. Any governmental 
unit may withdraw from a regional commission on two years’ notice to the other 
members. The resolution creating a municipal, county, or regional economic develop- 
ment commission may be modified, amended, or repealed in the same manner as it 
was originally adopted. (1961, c. 722, s. 2.) 

§ 158-9. Organization of commission; rules and regulations; committees; 
meetings.— Upon its appointment, the economic development commission shall 
promptly meet and elect from among its members a chairman and such other officers 
as it may choose, for such terms as it shall prescribe in its rules and regulations. The 
commission shall adopt such rules and regulations not inconsistent herewith as it 
may deem necessary for the proper discharge of its duties. The chairman may ap- 
point such committees as the work of the commission may require. The commission 
shall meet regularly, at least once every three months, at places and dates specified 
in the rules. Special meetings may be called as specified in the rules. (1961, c. 722, 
Ses) 

§ 158-10. Staff and personnel; contracts for services.—Within the limits of 
appropriated funds, the commission may hire and fix the compensation of any per- 
sonnel necessary to its operations, contract with consultants for such services as it 
may require, and contract with the State of North Carolina or the federal govern- 
ment, or any agency or department thereof, for such services as may be provided by 
such agencies; and it is hereby empowered to carry out the provisions of such con- 
tatters itimay entemnGlOGlyc./22; S25) 

§ 158-11. Office and equipment.—Within the limits of appropriated funds, 
the commission may lease, rent, or purchase, or otherwise obtain suitable quarters 
and office space for its staff, and may lease, rent, or purchase necessary furniture, 
fixtures, and other equipment. (1961, c. 722, s. 2.) 

§ 158-12. Fiscal affairs generally; appropriations and expenditures.—The 
commission may accept, receive, and disburse in furtherance of its functions any 
funds, grants, and services made available by the federal government and its agencies, 
the State government and its agencies, any municipalities or counties, and by private 
and civic sources. 

Each municipality or county shall have authority to appropriate funds to any local 
or regional economic development commission which it may have created, out of 
surplus funds or funds derived from nontax sources. In addition, it may appropriate 
any funds to such commission which shall be derived from taxes levied pursuant to 
article 1 of this chapter or pursuant to any general, special or local act granting au- 
thority for an industrial development or economic development tax. Such ex- 
penditures shall constitute a special purpose in addition to any allowed by the 
Constitution. 

All expenditures by any economic development commission shall be made pur- 
suant to a budget submitted to and approved by the appropriate governing body or 
bodies of the local governmental unit or units concerned. Each such commission 
shall annually provide the appropriate governing body or bodies with an audit of its 
receipts and expenditures, made by a certified public accountant, or it shall at the 
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direction of the governing body make its records available to the unit’s regular audit- 

ing accountant for such audit. The governing body or bodies concerned may impose 

such additional requirements governing the commission’s fiscal affairs as they may 

deem necessary. (1961, c. 722, s. 2.) 

§ 158-13. Powers and duties—Any economic development commission cre- 
ated pursuant to this article shall: 

(1) Receive from any municipal, county, joint, or regional planning board or 
commission with jurisdiction within its area an economic development 
program for part or all of the area; 

(2) Formulate projects for carrying out such economic development program, 
through attraction of new industries, encouragement of existing in- 
dustries, encouragement of agricultural development, encouragement of 
new business and industrial ventures by local as well as foreign capital, 
and other activities of a similar nature; 

(3) Conduct industrial surveys as needed, advertise in periodicals or other 
communications media, furnish advice and assistance to business and 
industrial prospects which may locate in its area, furnish advice and 
assistance to existing businesses and industries, furnish advice and as- 
sistance to persons seeking to establish new businesses or industries, and 
engage in related activities ; 

(4) Encourage the formation of private business development corporations or 
associations which may carry out such projects as securing and prepar- 
ing sites for industrial development, constructing industrial buildings, 
or rendering financial or managerial assistance to businesses and indus- 
tries ; furnish advice and assistance to such corporations or associations ; 

(5) Carry on such other activities as may be necessary in the proper exercise 
of the functions described herein. (1961, c. 722, s. 2.) 

§ 158-14. Regional planning and economic development commissions author- 
ized—Any municipalities and/or counties desiring to exercise the powers 
granted by this article may, at their option, create a regional planning and economic 
development commission, which shall have and exercise all of the powers and duties 
granted to a regional economic development commission under this article and in 
addition the powers and duties granted to a regional planning commission under 
article 22 of chapter 153. In the event that such a combined commission is created, 
it shall keep separate books of accounts for appropriations and expenditures made 
pursuant to this article and for appropriations and expenditures made pursuant to 
article 22 of chapter 153. The financial limitations set forth in each such article shall 
govern expenditures made pursuant to such article. (1961, c. 722, s. 2.) 

§ 158-15. Powers granted herein supplementary.—The powers granted to 
counties and municipalities by this article shall be deemed supplementary to any 
powers heretofore or hereafter granted by any general or local act for the same or 
similar purposes, and in any case where the provisions of this article conflict with or 
are different from the provisions of any other act, the board of county commissioners 
or the municipal governing board may in its discretion proceed in accordance with 
the provisions of this article or, as an alternative method, in accordance with the 
provisions of such other act. (1961, c. 722, s. 2.) 

Editor’s Note.—Session Laws 1961, c. cated in this section and G. S. 153-283 are 
722, s. 5, provided that all laws and clauses repealed to the extent of such conflict. 
of laws in conflict herewith, except as indi- 

ARTICLE 3. 

Tax Elections for Industrial Development Purposes. 

§ 158-16. Board of commissioners may call tax election; rate and purposes 
of tax.—The board of county commissioners in any county is authorized and 
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empowered to call a special election to determine whether it be the will of the quali- 
fied voters of said county that they levy and cause to be collected annually, at the 
same time and in the same manner as the general county taxes are levied and col- 
lected, a special tax at a rate not to exceed five cents (5¢) on each one hundred 
dollars ($100.00) valuation of property in said county, to be known as an “industrial 
development tax,” the funds therefrom, if the levy be authorized by the voters of 
said county, to be used for the purpose of attracting new and diversified industries 
to said county, and for the encouragement of new business and industrial ventures 
by local as well as foreign capital, and for the purpose of aiding and encouraging 
the location of manufacturing enterprises, making industrial surveys and locating 
industrial plants in said county, and for the purpose of encouraging agricultural 
development in said county. (1959, c. 212, s. 1.) 

Local Modification.—Mitchell: 1963, c. 
ANF ¢c 

§ 158-17. Registration of voters; election under supervision of county board 
of elections.—There shall be no new registration of voters for such an election. 
The registration books shall be open for registration of new voters in said county 
and registration of any and all legal residents of said county, who are or could 
legally be enfranchised as qualified voters for regular general elections, shall be 
carried out in accordance with the general election laws of the State of North Caro- 
lina as provided for local elections. Notice of such registration of new voters shall 
be published in a newspaper circulated in said county, once, not less than thirty (30) 
days before and not more than forty (40) days before, the close of the registration 
books, stating the hours and days for registration. The special election, if called, 
shall be under the control and supervision of the county board of elections. (1959, 
(h, PAA TRAYS) 

§ 158-18. Form of ballot; when ballots supplied; designation of ballot box. 
—The form of the question shall be substantially the words “For Industrial De- 
velopment Tax,” and ‘Against Industrial Development Tax,” which alternates shall 
appear separated from each other on one ballot containing opposite, and to the left 
of each alternate, squares of appropriate size in one of which squares the voters may 
make a mark ‘“X” to designate the voter’s choice for or against such tax. Such 
ballot shall be printed on white paper and each polling place shall be supplied with 
a sufficient number of ballots not later than the day before the election. At such 
special election the election board shall cause to be placed at each voting precinct 
in said county a ballot box marked “Industrial Development Tax Election.” (1959, 
Gye 1) Fse1:.:) 

§ 158-19. Counting of ballots; canvassing, certifying and announcing results 
of elections——The duly appointed judges and other election officials who are 
named and fixed by the county board of elections shall count the ballots so cast in 
such election and the results of the election shall be officially canvassed, certified and 
announced by the proper officials of the board of elections, according to the manner 
of canvassing, certifying and announcing the elections held under the general election 
laws of the State. Except as herein otherwise provided, the registration and election 
herein provided for shall be conducted in accordance with the general election laws 
of the State as provided for local elections. (1959, c. 212, s. 1.) 

§ 158-20. Authorized tax rate—lIf a majority of those voting in such elec- 
tion favor the levying of such a tax, the board of commissioners of said county are 
authorized to levy a special tax at a rate not to exceed five cents (5¢) on each one 
hundred dollars ($100.00) of assessed value of real and personal property taxable 
in said county, and the General Assembly does hereby give its special approval for 
the levy of such special tax. (1959, c. 212, s. 1.) 

Local Modification.—Hartnett: 1961, c. 
560; Mitchell: 1963, cc. 157, 506; Person: 
1961; ¢.0701-" Tyrrelizo1961, c) 228; 
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§ 158-21. Creation of industrial development commission; membership and 
terms of office; vacancies; meetings; selection of officers; bylaws and proce- 
dural rules and policies; authority of treasurer and required bond; subsidy or 
investment in business or industry forbidden.—If the majority of the qualified 
voters voting in such election favor the levying of such a tax, then and in that event, 
the county commissioners may create a commission to be known as the “Industrial 
Development Commission” for said county. Such commission shall be composed 
of nine members. The terms of office of the members of the commission shall be 
three years, with the exception of the first two years’ existence of the commission, 
in which three shall be appointed to serve for a period of one year, three for a period 
of two years, and three for a period of three years ; thereafter, all members shall be 
appointed for three years, and shall serve until their successors have been appointed 
and qualified. All appointments for unexpired terms resulting from resignation, 
death or other causes, shall be made by the county board of commissioners. ‘The 
commission shall hold its first meeting within thirty (30) days after its appointment 
as provided for in this article, and the beginning date of all terms of office of the 
commissioners shall be the date on which the commission holds its first meeting. 
After the members of the commission shall have been appointed and at the time of 
the holding of the first meeting, they shall, by a majority vote, name and select from 
their membership their own chairman, vice-chairman, secretary and treasurer, and 
shall draw up and ratify their own bylaws and procedural rules and policies. The 
commission member who shall be named treasurer shall have supervision of all funds 
administered by the commission in any way whatsoever; shall sign and countersign 
all checks, drafts, bills of exchange, or any and all other negotiable instruments 
which shall properly be issued under his supervision; and shall furnish such surety 
bond as shall be designated by the board of county commissioners. No money, prop- 
erty or funds of the commission herein created shall be used directly or indirectly as 
a subsidy or investment in capital assets in any business, industry or business 
venture. (1959, °c. 212, s. 1.) 

§ 158-22. Bureau set up under supervision and control of industrial develop- 
ment commission; furnishing county commissioners with proposed budget.— 
Under the supervision and jurisdiction of the industrial development commission 
for said county there shall be set up a bureau, the purpose of which shall be as set 
forth in G. S. 158-16. The commission shall have charge of the activities of this 
bureau, full supervision of its operations, and full responsibility for its actions. The 
commission shall employ personnel for the bureau, supervise its purchases and ex- 
pense accounts, and administer all the tax funds which shall be turned over to the 
commission by county authorities from the industrial development tax and any and 
all other funds which may come into its hands. The commission shall be empowered 
to lease, rent or purchase, or otherwise obtain suitable quarters and office space for 
an industrial development bureau, to lease, rent, or purchase necessary furniture, 
fixtures, and other equipment, to purchase advertising space in periodicals which may 
be selected for that purpose, and to otherwise engage in any and all activities which 
shall, in its discretion, promote the business and industrial development and general 
economic welfare of said county ; and it shall have full power to exercise any and all 
other proper authority in connection with its duties and not expressly mentioned 
herein. Provided, that said commission shall provide the board of county commis- 
sioners thirty (30) days prior to July 1 a proposed budget for the fiscal year com- 
mencing on July 1 and shall provide the board of county commissioners an audit 
by a certified public accountant within sixty (60) days after the expiration of the 
fiscal year ending on June 30. (1959, c. 212, s. 1.) 

§ 158-23. Board of county commissioners may function and carry out duties 
of industrial development commission.—N othing herein shall prevent the board 
of county commissioners itself from functioning and carrying out the duties of the 
industrial development commission as provided for herein. (1959, c. 212, s. 1.) 
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§ 158-24. Counties to which article applies——The provisions of this article 
shall apply only to the following counties: Alexander, Burke, Caswell, Chowan, 
Edgecombe, Franklin, Harnett, Haywood, Mitchell, Onslow, Perquimans, Person, 
Polk, Rutherford, Tyrrell, Vance and Warren. (1959, c. 212, s. 2; 1961, cc. 208, 
2285339,1500, 683; 7011011" 1058'21963,.c. SZ, s. 2; cc: 44395045506, 613, 1101.) 

Editor’s Note.—Chapters 208 and 339 of 
the 1961 Session Laws added Caswell to 
the list of counties. Chapters 228, 560, 683, 
701, 1011 and 1058 added Tyrrell, Harnett, 
Alexander, Person, Burke and Chowan, 
respectively. 

The first and fourth 1963 amendments 
added Mitchell to the list of counties. The 
second, third and fifth 1963 amendments 
added Haywood, Onslow and Warren, re- 
spectively, and the sixth 1963 amendment 
added Perquimans. 
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ARTICLE 1. 

Local Government Commission and Director of Local Government. 

§ 159-1. Official title—This article shall be known and may be cited as the 
Local Government'Act. (1931, c. 60, s. 1.) 

§ 159-2. Definitions—The word Commission will herein be used to refer to 
the Local Government Commission created by this article; the word Director will 
refer to the Director of Local Government; the word unit will be used to refer to 
a county, city, town, incorporated village, township, school district, school taxing 
district or other district or political subdivision of government of the State; and 
where bonds or notes are mentioned reference shall be deemed made to any obliga- 
tions to pay money issued by or in behalf of any unit unless otherwise indicated or 
speciiiedan (1931.¢3.60,/s42.) 

County Government Advisory Commis- 
sion Abolished.—The Local Government 
Commission is the successor to the County 
Government Advisory Commission, § 3 of 
the Local Government Act having abolished 
the latter agency and ordered its books, 
records, documents, and files to be turned 
over to the Local Government Commission. 
It was further provided that all the func- 
tions, powers, and duties of the old com- 
mission should be transferred to the Di- 
rector of Local Government. Section 6 of 
the Local Government Act gave the Local 
Government Commission discretion to re- 
quire the State Auditor and the State Sink- 
ing Fund Commission to turn over books, 
records, and files made or filed under Public 
Laws 1927, c. 214, or Public Laws 1929, c. 
277, or to require the same to be retained 
subject to the inspection of the new com- 
mission. 

Duties Transferred to Director of Local 
Government.—The duties of the County 
Government Advisory Commission, now 
transferred to the Director of Local Gov- 

ernment, were set out in Public Laws 1927, 
c. 91, s. 16, as follows: “The duties of the 
Commission shall be to take under consid- 
eration the whole subject of county admin- 
istration; to advise with the county com- 
missioners as to the best methods of ad- 
ministering the county business; to prepare 
and recommend to the governing authori- 
ties of the various counties simple and 
efficient methods of accounting, together 
with blanks, books, and other necessary im- 
provements; to suggest such changes in 
the organization of the departments of the 
county government as will best promote 
the public interests, and to render assist- 
ance in carrying the same into operation. 
They may make such recommendations to 
the Governor from time to time as they 
may deem advisable as to changes in the 
general laws controlling county govern- 
ment, and such recommendations may be 
submitted by the Governor, upon his ap- 
proval, to the next meeting of the General 
Assembly.” 

§ 159-3. Creation of Local Government Commission.—There is hereby cre- 
ated a commission to be known as the Local Government Commission, consisting of 
nine members of whom the State Auditor and the State Treasurer and the Secretary 
of State and the Commissioner of Revenue shall be members ex officio and of whom 
five members shall be appointed by the Governor to hold office during his pleasure. 
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One of such appointees shall have had experience as the chief executive officer or 
a member of the governing body of a city or town and one thereof shall have had 
experience as a member of the governing body of a county at the time of their ap- 
pointment. The members of the Commission, both ex officio members and appointed 
members, shall be required to give such bond, if any, as the Governor may require. 
The State Treasurer shall be ex officio Director of Local Government and shall also 
be the treasurer and chairman of the Commission. The Board shall elect a vice- 
chairman from its members who shall hold office at the will of the Commission. The 
appointed members of the Commission shall be entitled to ten dollars for each day 
actually spent in the service of the Commission, but shall receive no salary or other 
compensation, and all members shall be entitled to their necessary traveling and 
other expenses. ‘The Director shall appoint some competent person as secretary of 
the Commission and assistant to the Director and may appoint a deputy secretary 
and such other assistants as may be necessary, who shall be responsible to the Di- 
rector. ‘The salaries of the secretary of the Commission and the deputy secretary 
shall be set by the Governor subject to the approval of the Advisory Budget Com- 
mission. ‘The deputy secretary shall have and exercise each and every power of 
whatsoever nature and kind as the secretary of the Commission himself may exercise, 
and all actions taken by the deputy secretary and the signing by him of any and all 
documents and papers provided for in this article shall be effective the same as 
though the secretary of the Commission himself had taken such action or signed 
such documents and papers. The Commission shall have power to adopt such rules 
and regulations as may be necessary for carrying out its duties under this article. 
The Commission shall hold quarterly regular meetings in the city of Raleigh at such 
place and times as may be designated by the Commission, and may hold special meet- 
ings at any time upon notice to each member personally given or sent by mail or 
telegraph not later than the fifth day before the meeting, which notice need not state 
the purpose of the meeting. It shall have the right to call upon the Attorney Gen- 
eral or any assistant thereof for legal advice in relation to its powers and duties. The 
functions of the Local Government Commission and of the Director of Local Gov- 
ernment shall be maintained and operated as a separate and distinct division of the 
department of the State treasury. (1931, c. 60, s. 7; c. 296, s. 8; 1933, c. 31, s. 1; 
1957,.c2 541,'s. 716 81903; ¢.21.1302) 

Editor’s Note—The 1933 amendment 
made the Secretary of State an ex officio 
member of the Commission, made the 
Treasurer ex officio Director, and provided 
for the appointment by the Director of the 
secretary of the Commission and assistant 
to the Director, and added the last sentence. 
Section 3 of the amendatory act provides 
for the transfer of the records to the State 
‘Treasurer. 

Prior to the 1957 amendment the salary of 
the secretary to the Commission was fixed 
by the Director subject to the approval of 
the Governor. 

The 1963 amendment changed the seventh 
and eighth sentences so as to provide for 
the appointment and salary of a deputy 
secretary and inserted the ninth sentence. 

See 11 N. C. Law Rev. 251, for comment 
on this section as amended in 1933. 

§ 159-4, Executive committee; powers; quorum.—The State Auditor and 
State Treasurer, the Commissioner of Revenue and Secretary of State shall con- 
stitute the executive committee of the Commission and shall be vested with all the 
powers of the Commission except when the Commission is in session and except as 
otherwise provided in this article. Action of the Commission as a whole and of the 
executive committee shall be taken by resolution which shall be in effect upon 
passage by a majority of the members of the Commission or the committee present 
at the meeting at which such resolution is passed. A majority of the Commission 
shall be a quorum. (1931, c. 60, s. 8; 1933, c. 31, s. 2.) 

Editor’s Note—The 1933 amendment 
substituted Secretary of State for the Di- 
rector as a member of the committee. 

§ 159-5, Executive committee may act for Commission; bond for expenses 
for attending special meetings.—All action herein required or permitted to 
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be taken by the Commission may be taken by the executive committee and shall be 
regarded as action by the Commission unless otherwise herein expressly provided, 
but the committee shall not overrule or reverse any action of the Commission as a 
whole. ‘The Commission shall not be required to meet as a whole except at the times 
fixed for quarterly sessions, and may demand that any application for a special meet- 
ing be accompanied by a bond or other security for the costs and expenses of such 
special meeting to be given by the unit or person at whose request the special meet- 
peistca led LOST CHOU rar OM 909, C10/ 0; 57 27.) 

Editor’s Note.—The 1953 amendment de- accompanied” near the middle of the second 
leted “may” formerly appearing before “be sentence. 

§ 159-6. Review by Commission of actions of executive committee.—Action 
of the Commission taken by the executive committee, except approval of notes 
maturing not more than six months from their date, shall be subject to review by the 
Commission as a whole upon the application of any aggrieved party, including any 
taxpayer or citizen, and including any member of the executive committee, if the 
aggrieved party shall within five days after such action by the executive committee 
file with the Commission a request for such review. (1931, c. 60, s. 10.) 

§ 159-7. Application to Commission for issuance of bonds or notes.—Before 
any bonds or notes may be issued by or in behalf of a unit the board authorized 
by law to issue the:same, or a duly authorized agent of said board, shall file applica- 
tion with the Commission on a form prescribed by the Commission for its approval 
of the proposed bonds or notes, which application shall state such facts and shall 
have annexed thereto such exhibits in regard to such bonds or notes and to such 
unit and its financial condition as may be required by the Commission. In any case 
where the question of issuance of proposed bonds or notes is required by law or the 
Constitution to be submitted to the voters at an election, such election with respect 
to such bonds or notes shall not be valid unless the application required herein shall 
have been filed not later than forty days (Sundays and holidays included) prior to 
such election. A statement signed by either the chairman or secretary of the Com- 
mission directed to the board authorized by law to issue the proposed bonds or 
notes and containing the date on which such application was filed and either a 
description of the proposed bonds or notes as set forth in the application or reference 
to the order, ordinance or resolution pursuant to which the proposed bonds or notes 
may be issued shall be conclusive evidence that the provisions of this section are 
complied with. The Commission shall consider such application and shall determine 
whether the issuance of such bonds or notes is necessary or expedient. (1931, c. 60, 
s. 11; 1949, c. 1085.) 

Cross Reference—As to purposes for wrote this section. 
which bonds may be issued and taxes ley- Validation of Proceedings Not Comply- 
ied, see § 153-77. ing with Section.—See Session Laws 1959, 

Editor’s Note.——The 1949 amendment re- c. 318. 

§ 159-7.1. Objections to any proposed bonds by a citizen or taxpayer.—In 
the event the question of issuance of any proposed bonds of a unit is required by 
law or the Constitution to be submitted to the voters at an election, the board au- 
thorized by law to issue the same shall, at least ten days before filing the application 
with the Commission as required in § 159-7 of this article, cause notice to be given 
by publication once in each of two successive weeks of its intention to file such 

application. Except as herein otherwise provided, publication of such notice shall 
be governed by the provisions relating to publications in the law pursuant to which 
the bonds are authorized to be issued. Such notice shall state (i) the intention of 
said board to file the application, (ii) briefly, and in general terms only, the purpose 
or purposes of the proposed bonds and the maximum amount of bonds for each such 
purpose, (iii) the date of its first publication, and (iv) that any citizen or taxpayer 

objecting to the issuance of any or all of said bonds may, within ten days from and 
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after such first publication, file a statement of his objections as hereinafter provided, 
and said notice shall otherwise be in such form as the Commission may prescribe. 
Any citizen or taxpayer of the unit for which such bonds are proposed who objects 

to the issuance of any or all of said bonds may, within ten days from the first pub- 
lication of such notice, file a statement with the Commission and shall file a copy 
thereof with the board giving such notice. Such statement shall be in writing, shall 
set forth each objection to issuance of said bonds, shall have attached thereto a copy 
of the notice given and shall be verified by the citizen or taxpayer filing the same 
and shall contain his address. The statement may also contain the names and 
addresses of other citizens or taxpayers of the unit concurring therein. The Com- 
mission shall consider such statement with the application, shall determine whether 
or not a public hearing shall be held as provided in § 159-9 of this article, and shall 
thereupon advise the objector and the board filing the application of such determina- 
tion. Failure to comply with any provision of this section shall in no way affect the 
validity of any bonds of a unit. (1953, c. 1121.) 

Editor’s Note.—The act inserting this 
section became effective June 1, 1953. 

§ 159-8. Determining advisability of proposed issues—In determining 
whether a proposed issue of bonds or notes shall be approved, the Commission may 
consider the necessity for any improvement to be made from the proceeds of any 
such bonds or notes, the amount of indebtedness of the unit then outstanding, the 
fact that sinking funds for existing debts have been adequately maintained or have 
not been adequately maintained, the percentage of collections of taxes for the pre- 
ceding fiscal year, the fact of compliance or non-compliance with the law in the 
matter of budgetary control, the question of whether the unit is in default in the 
payment of any of its indebtedness or interest thereon, the existing tax rates, the 
increase of tax rate, if any, necessary to maintain such sinking funds adequately, 
the assessed value of taxable property, and the reasonable ability of the unit to 
sustain the additional tax levy, if any, necessary, to pay the interest and principal 
of the proposed obligations, as the same become payable. If the proposed issue is 
for a public improvement in the nature of establishing or enlarging a revenue pro- 
ducing enterprise, the Commission shall take into consideration the probable earn- 
ings of the improvement and the extent to which such earnings will be sufficient to 
pay the interest and principal when due of the proposed obligations or that part 
thereof to be devoted to such improvement. ‘The Commission shall also consider 
the adequacy or inadequacy of the amount of the proposed issue for the accomplish- 
ment of the purpose for which the obligations are to be issued, and whether such 
amount is excessive. The Commission shall have authority to inquire into and to 
give consideration to any other matters which it may believe to have a bearing on the 
question presented. (1931, c. 60, s. 12.) 

§ 159-9. Commission to order issue if satisfied of certain points enumerated; 
public hearing on refusal.—lI{f, upon the information and evidence received 
the Commission is of the opinion (i) that issuance of the proposed obligations is 
necessary or expedient and (ii) that the amount proposed is adequate and not ex- 
cessive and, except as to funding and refunding bonds, (iii) either that adequate 
sinking funds have been maintained or that reasonable assurance has been given that 
thenceforth they will be maintained to the extent required by or under the authority 
of law, and (iv) that the increase in tax rate, if any, that will be necessitated for 
the proper maintenance of sinking funds as so required will not be unduly burden- 
some and (v) that the unit is not in default in the payment of the principal or interest 
of any of its indebtedness and (vi) that the requirements of law for budgetary con- 
trol have been substantially complied with and (vii) that at least eighty (80%) per 
cent of the general taxes of the unit for the preceding fiscal year have been collected, 
then and in such event the Commission shall make its order approving such is- 
suance. If upon the information presented the Commission is not of such opinion 
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or is in doubt as to any facts or as to any conclusions to be drawn therefrom, it shall 
so notify the officer or board making the application, and if such officer or board so 
request, shall give notice that the Commission will hold a public hearing on the 
application at a time and place to be specified in such notice, at which public hearing 
the officers and citizens and taxpayers of the unit may be heard. The Commission 
may designate its secretary or any other suitable person to conduct any such hearing 
and to prepare a digest of testimony and submit the same and his recommendations 
for the consideration of the Commission. (1931, c. 60, s. 13.) 

§ 159-10. Order of refusal after hearing; vote of unit to veto action of 
Commission.—If after any such hearing the Commission should not be of 
such opinion, it shall enter an order giving its reasons for not holding such opinion 
and in that event the proposed obligations shall not be issued except in such amount 
and in such manner, if any, as the Commission may approve, or unless, and until, 
the proposed indebtedness shall have been submitted to and approved by a vote of 
the voters of the local unit for which such indebtedness is proposed, such election to 
be held in the manner, if any, provided by law for the holding of elections on the 
question of issuing such bonds, and otherwise in such manner as may be required by 
the Commission. (1931, c. 60, s. 14.) 

§ 159-11. Review by Commission of approval or refusal of executive com- 
mittee—An order of the Commission made by the executive committee ap- 
proving such issuance shall not be reviewable by the Commission as a whole unless 
request for such review shall be filed with the Commission within five days, Sundays 
excepted, after such order shall be given (except an order passed by unanimous vote 
of members present approving notes running not more than six months, which shall 
not be reviewable) but orders of the Commission by the executive committee de- 
clining to approve issuance may be reviewed by the Commission as a whole if ap- 
plication therefor shall be filed with the Commission within thirty days after such 
order. New evidence and information may be considered upon any such review, 
and the Commission as a whole shall not be bound by the evidence or information 
considered by the executive committee. (1931, c. 60, s. 15.) 

§ 159-12. Legality of bonds and notes not involved.—The approval by the 
Commission of bonds or notes shall not extend to or be regarded as an approval of 
the legality of the bonds or notes in any respect. (1931, c. 60, s. 16.) 

§ 159-13. Sale of bonds and notes.—All bonds and notes of a unit, unless 
sold pursuant to a call for bids heretofore legally given, shall be sold by the Commis- 
sion at its office in the city of Raleigh, but the Commission shall not be required to 
make any such sale or to call for bids for any bonds or notes until it shall have 
approved the issuance thereof as hereinabove provided nor until it shall have re- 
ceived such transcripts, certificates and documents as it may in its discretion require 
as a condition precedent to the sale or advertisement. Before any such sale is 
conducted the Commission shall cause a notice of the proposed sale to be published 
at least once at least ten days before the date fixed for the receipt of bids (i) ina 
newspaper published in the unit having the largest or next largest circulation in the 
unit or if no newspaper is there published, then in a newspaper published in the 
county in which the unit is located, if any, and if there be no such newspaper such 
notice shall be posted at the door of the courthouse, and (ii) such notice, in the 
discretion of the Commission, may be published also in some other newspaper of 
greater general circulation published in the State. The Commission may in its 
discretion cause such notice to be published in a journal approved by the Com- 
mission and published in New York City, devoted primarily to the subject of State, 
county and municipal bonds; provided, however, that notes maturing not more than 
six months from their date may be disposed of either by private or public negotia- 
tion, after five days’ notice has been given in the manner specified in clause (i) of 
this section ; and provided, further, that upon request of the board or body authoriz- 
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ing any of such bonds or notes for the purpose of refunding, funding, or renewing 
indebtedness, and with the consent of the holder of any such indebtedness so to be 
refunded, funded or renewed, the Commission through the State Treasurer may 
exchange any such bonds or notes for a like or greater amount of such indebted- 
ness, and make such adjustment of accrued interest as may be requested by said 
board or body, in which event the publication of notice as hereinabove provided shall 
not be required. The notice published shall state that the bonds or notes are to be 
sold upon sealed bids and that there will be no auction, and shall give the amount of 
the bonds or notes, the place of sale, the time of sale or the time limit for the receipt 
of proposals and that bidders must present with their bids a certified check upon 
an incorporated bank or trust company payable unconditionally to the order of the 
State Treasurer for two per cent of the face value of the bonds and one-half of one 
per cent on notes bid for, drawn on some bank or trust company, the purpose of 
such check being to secure the unit against any loss resulting from the failure of the 
bidder to comply with the terms of his bid. ‘The Commission shall keep a record of 
the names and addresses of all who request information as to the time for receipt 
of bids for such bonds or notes, and shall mail or send a copy of such notice of sale 
and a descriptive circular in relation thereto to all such names and addresses, but 
failure so to do shall not affect the legality of the bonds or notes. (1931, c. 60, s. 17, 
C290, SIL 19397 C2258) Sal.) 

Cross Reference.—As to sale of North 
Carolina Turnpike Authority revenue bonds, 
see § 136-89.66. 

Editor’s Note.—Prior to the 1933 amend- 
ment, this section provided that the 
bonds or notes might be exchanged for 
a like or greater face amount and interest 
on the exchanged notes collected. See 11 
N. C. Law Rev. 215, for comment on this 
section as amended in 1933. 

Public Laws 1941, c. 141, s. 1, repealed § 
4392 of the Consolidated Statutes which 
made it a misdemeanor for certain agen- 
cies of a county, city or town to sell bonds 

without giving the notice required by that 
section. Section 2 of the repealing act pro- 
vided that “no bonds heretofore [March 
12, 1941] sold or contracted to be sold in 
the manner provided by the Local Govern- 
ment Act, being chapter sixty, Public Laws 
of 1931, as amended, shall be held to have 
been illegally sold by reason of failure to 
observe the requirements of § 4392 of the 
Consolidated Statutes.” 

See 12 N. C. Law Rev. 325, where it is 
suggested that this agency would hold in 
check bond issues for erecting and extend- 
ing electric systems. 

§ 159-14. Proposals opened in public; award; rejection of bids.—All pro- 
posals shall be opened in public and the bonds or notes shall be awarded to the 
highest legal bidder, if a fixed rate of interest is named in the notice, or shall be 
awarded to the highest bidder for the lowest interest rate upon which a legal offer 
is made if the notice states that bidders may specify the rate of interest, or, if a 
notice of sale of bonds states that bidders may name one rate for part of the bonds 
of an issue and another rate or rates for the balance, to the bidder offering to pur- 
chase the bonds at the lowest interest cost to the unit, such cost to be determined by 
deducting the total amount of the premium bid from the aggregate amount of in- 
terest upon all of the bonds until their respective maturities, or, if a notice of sale 
of notes so provides, to the bidder offering to purchase the notes at the lowest in- 
terest cost to the unit, such cost to be determined by deducting the total amount of 
the premium bid from the aggregate amount of interest upon the notes until their 
maturity. No legal bids may be rejected unless all bids are rejected. If the bids 
rejected contain any legal bid which is legally acceptable under the advertisement, the 
bonds or notes shall not be sold until after further advertisement and under the 
conditions herein prescribed for the first advertisement. (1931, c. 60, s. 18; 1935, c. 
SDOMS. LER O30 eer Aol oe) 

§ 159-15. Minimum price; private sale in event of no bids—No bonds or 
notes shall be sold at less than par and accrued interest, nor except as herein other- 
wise provided or permitted shall any bonds or notes be sold except upon sealed 
proposals, after publication of notice as hereinabove provided, unless no bid is re- 
ceived upon such notice which is a legal bid and legally acceptable under such notice, 
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in which event the bonds or notes may be sold at private sale at any time within 
thirty days after the date for receiving bids given in such notice. (1931, c. 60, s. 19.) 

§ 159-16. Rejection in event of objection by unit.—If after the receipt of 
bids and before an award of the bonds or notes an authorized representative of the 
unit shall object to any award which the Commission may be about to make pursuant 
to the foregoing provisions and shall not withdraw such objection, the Commission 
shall reject all bids and shall make no award until after further advertisement as 
herein provided. (1931, c. 60, s. 20.) 

§ 159-17. Make-up of bonds or notes.—No such bond or note shall be en- 
graved, lithographed, printed, typewritten or written upon more than one sheet of 
paper (but a separate sheet or sheets may be used for interest coupons), and the 
Commission may in its discretion require the use of a protectograph or other means 
to prevent the raising of the amount thereof or imitation of such bonds or notes. 
(1931, c. 60, s. 21.) 
§ 159-18. Obligations of units must be certified by Commission.—No bonds 

or notes or other obligations of any unit hereafter issued shall be valid unless on the 
face or reverse thereof there be a certificate signed by the secretary of the Commis- 
sion or an assistant designated by him either (i) that the issuance of the same has 
been approved, under the provisions of the Local Government Act, or (ii) that the 
bond or note is not required by law to be approved by the Commission. Such 
certificate shall be conclusive evidence that the requirements of this article as to 
approval by the Commission, advertisement and sale have been observed, and shall 
also be conclusive evidence that the requirements of §§ 159-19 and 159-20 have been 
complied with. (1931, c. 60, s. 22, c. 296, s. 2.) 

Time Debt Contracted—The debt is of the Local Government Commission was 
contracted during the fiscal year following not executed within that time. Board of 
that in which the debt was reduced in ac- Education v. State Board of Education, 217 
cordance with Constitution, Article V, § 4, N.C. 90,6 5S. E. (2d) 833 (1940). 
even though the certificate of the secretary 

§ 159-19. Detailed record of all issues to be kept by Commission.—Prior to 
the execution of such certificate the Commission shall cause to be entered of record 
in its office a description of such bonds or notes, giving their amount, date, the times 
fixed for payment of principal and interest, the rate of interest, the place or places 
at which the principal and interest will be payable, the denomination or denomina- 
tions and the purpose of issuance, together with the name of the board in which is 
vested the authority and power to levy taxes for the payment of the principal and 
interest of such bonds or notes and a reference to the law under which it is claimed 
such bonds or notes are issued, and shall require to be filed with the Commission 
a statement of the recording officer of the unit that all proceedings of the board in 
authorizing the bonds or notes have theretofore been and remain correctly recorded 
in a bound book of the minutes and proceedings of the board, giving in such state- 
ment the designation of the book and the pages or other identification of the exact 
portion of the book in which such record was made. (1931, c. 60, s. 23.) 

§ 159-20. Contract for services must be approved by Commission.—AI1 con- 
tracts and agreements made by any unit with any person, firm or corporation for 
services to be rendered in the drafting of forms of proceedings for a proposed bond 
or note issue, except contracts and agreements with attorneys at law licensed to 
practice before the courts of the State within which they have their residence or 
regular place of business, which involve no agreement, express or implied, except 
for legal services, shall be void unless approved by the Commission, whose duty it 
shall be before causing the certificate of its approval to be endorsed or placed on any 
such bonds or notes to satisfy itself, by such evidence as it may deem sufficient, that 
no such contract not so approved by the Commission is in effect in relation to such 
bonds or notes. (1931, c. 60, s. 24.) 
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§ 159-21. State Treasurer to deliver bonds or notes to purchaser; application 
of proceeds.— When the bonds or notes are executed by the proper officers they 
shall be turned over to the State Treasurer and after the certificate of the Commis- 
sion hereinabove required shall be placed thereon, he shall deliver them to the 
purchaser or order, collect the purchase price or proceeds and before the close of the 
following day remit the same to the lawful custodian of funds of the unit or, in his 
discretion, to the properly designated depository or depositories of the unit, after 
assurance that the safeguarding of such proceeds has been provided as required by 
law and after deducting all necessary expense including the expense of advertising, 
selling, shipping and delivering the bonds or notes; nevertheless in the case of bonds 
or notes sold for refunding or funding purposes the Treasurer may provide that 
such proceeds shall be deposited at the place of payment of the indebtedness to be 
refunded or funded for use solely in the payment of such indebtedness or under the 
conditions hereinabove provided he may provide for the exchange of such bonds or 
notes for the evidences of indebtedness to be refunded or funded thereby, or, if such 
indebtedness is not evidenced by bonds, notes, coupons or similar instruments, he 
may provide for the delivery of said new bonds or notes against a receipt or release 
from the creditor to whom or to which the indebtedness to be funded or refunded 
is owing. Coupons or notes issued in exchange for outstanding coupons shall be 
deemed to be notes issued for refunding or funding purposes, within the meaning of 
thisisection’ (4.931), cx.60,1sP25541935, ca35655422) 

Editor’s Note—The 1935 amendment not evidenced by bonds, notes, coupons.” 
added the latter part of the first sentence It also added the last sentence. 
beginning with “or, if such indebtedness is 

§ 159-22. Suit on behalf of unit for fulfillment of contracts of sale—The 
Commission shall have power to enforce by action or suit in superior court of the 
county or unit affected or in the federal court of the district, for and in behalf of the 
State or the unit affected, any contract or agreement made by the Commission for 
the sale of any bonds or notes of a unit. (1931, c. 60, s. 26.) 

§ 159-23. Unit must remit interest and principal as they fall due; cancellation 
of obligations paid.—It shall be the duty of every officer of a unit upon whom 
is imposed by law the duty of remitting funds for the payment of bonds, notes and 
interest coupons of the unit to remit to the place at which the same are payable 
sufficient funds for the payment of such bonds, notes and coupons in sufficient time 
for the payment thereof as the same fall due, and at the same time to remit to such 
place of payment the necessary fiscal agency fees of the disbursing bank or trust 
company at which such bonds, notes or coupons are payable. Upon surrender of 
the bonds, notes or coupons so paid the same shall be canceled. It shall be the duties 
of the officers remitting said funds to report to the Director, simultaneously with 
making the remittance, upon forms to be provided by the Director. (1931, c. 60, 
Sa274) 

§ 159-24, Records of unit sinking funds.—It shall be the duty of the Director 
to ascertain by reports which he is hereby authorized to require made to him by any 
financial officer of any unit and by such other means as he may determine upon, 
the amounts of sinking funds collected for the payment of bonds of each unit not 
maturing in annual series and the investments of such sinking funds and the rate 
of taxation levied to provide for such sinking funds. It shall be his further duty 
to determine from such information whether the provisions of law for the raising 
and maintenance and preservation of such sinking funds have been observed and if 
he shall find that in any respect such provisions of law have not been observed he 
shall issue an order to the officers and/or board members of such unit in charge of 
such matters who have failed to observe such provisions, requiring them to comply 
therewith and stating the amount or amounts to be raised annually by taxation for 
such purpose, and in other respects requiring such officers and/or board members 
fully to comply with such laws. Within five days after the issuance of any such 
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order, unless the Commission in its discretion shall extend such time, any officer or 
board member receiving the same shall be entitled to apply to the Commission for a 
modification of such order, and unless modified by the Commission, and if so modi- 
fied, to the extent of the order as so modified, it shall be the duty of all officers and 
board members to whom such order is directed to comply with the same. (1931, c. 
OU,IS: 25)) 

§ 159-25. Investment of unit sinking funds.—It shall be the duty of all of- 
ficers having charge of the investment of sinking funds of each unit either to deposit 
such funds under security therefor as provided by this article, or to invest the same 
(or deposit in part and invest in part) in bonds or notes of the United States or of 
the State of North Carolina, or in bonds or notes of such unit, or in shares of any 
building and loan association organized and licensed under the laws of this State, 
or in shares of any federal savings and loan association organized under the laws 
of the United States, with its principal office in this State; provided, that no such 
funds may be so invested in a building and loan association unless and until authorized 
by the Insurance Commissioner, or in shares of a federal savings and loan associa- 
tion unless and until authorized by an officer of the Federal Home Loan Bank at 
Winston-Salem, or in such bonds or notes of North Carolina municipalities, counties 
and school districts as are eligible for investment of the sinking funds of the State 
under any law in force at the time of investment of such local sinking funds; pro- 
vided, however, that.no investment shall be made in any bonds or notes of any city, 
county or school district except with the approval of the Commission, which is hereby 
directed to scrutinize with great care any applications for any such investment and 
to refrain from approving the same unless such investment is prudent and is safe 
in the opinion of the Commission and unless the legality thereof has been approved 
by an attorney believed by the Commission to be competent as an authority upon 
the law of public securities. No such securities shall be purchased at more than the 
market price thereof, nor sold at less than the market price thereof. ‘The interest 
and revenues received upon securities held for any sinking fund and any profit made 
on the resale thereof shall become and be a part of such sinking fund. (1931, c. 60, 
s. 29; 1933, cc. 143, 436; 1939, c. 146.) 

Cross References.—As to investing sink- 
ing funds in bonds guaranteed by the 
United States, see § 53-44. As to investing 
sinking funds in refunding bonds, see § 
142-29. 

Editor’s Note—The 1933 amendment 
deleted two clauses from this section, one 
qualifying the deposit in bonds of a unit by 
the words “if such sinking funds are ap- 

plicable to the payment of such bonds or 
notes” and the other limiting the approval 
to cases where the unit is not in default of 
any payment of principal or interest. See 
di Ni C. Law Rev. 216. 
The 1939 amendment inserted the part of 

the section dealing with investments in 
shares of building and loan associations and 
federal savings and loan associations. 

§ 159-26. Notification to unit officers of unfavorable state of sinking funds; 
sale of unsafe investments.—If it shall appear to the Director at any time 
that the sinking funds of any unit are not deposited under security or invested in 
securities as required by this article, it shall be his duty to notify the officer or 
officers in charge of such sinking funds of such failure to comply with law, and 
thereupon it shall be the duty of such officer or officers to comply therewith within 
thirty days, except as to the sale of investments held by any such sinking fund which 
are not eligible for the investment thereof, and as to such investments it shall be the 
duty of such officer or officers to sell the same within nine months after such notifica- 
tion of the Director is received, at a price approved by the Director; provided, 
however, that the Commission in its discretion may extend from time to time the 
time for sale of any such investments, but no one extension shall be made to cover 
a period of more than one year from the time the extension is made: Provided 
further, that the Director in his discretion may extend for a period not exceeding 
ninety days the time for securing funds deposited in banks prior to March eighteenth, 
one thousand nine hundred and thirty-one, and the Commission may, in its discretion, 
further extend said time, but no such extension or extensions of the time for secur- 

55 



§ 159-27 Cua. 159. Locar, GovERNMENT Ac’s § 159-28 

ing such funds shall be made for a period ending later than October first, one 
thousand nine hundred and thirty-one, without the approval of the Commissioner of 
Banks. (1931, c. 60, s. 30, c. 296, s. 6.) 

§ 159-27. Reports to Director as to sinking funds.—It shall be the duty of 
all officers in charge of the sinking funds of units to report on forms to be furnished 
by the Director to the Director on the first day of July, one thousand nine hundred 
thirty-one, and on the first day of each January and July thereafter, a statement of 
the amounts of the sinking funds of such unit, and whether the same are on deposit, 
and if so, how the same are secured, or whether the same are invested, and if so, a 
description of the investments with the respective amounts thereof, in order that the 
Commission and the Director may be kept informed in regard to such sinking funds ; 
but the Commission or the Director may at any other times require such reports to 
be made and it shall be the duty of the officers in charge of the sinking funds of any 
unit to make such reports as herein provided. (1931, c. 60, s. 31.) 

§ 159-28. Funds of unit on deposit must be secured by corporate surety 
bonds.—It shall be the duty of each officer having charge or custody of funds 
of a unit, of whatever kind or nature or for whatever purpose the same have been 
raised or shall be held, to keep them safely and to deposit the same in the depository 
or depositories designated in the manner provided by law; but before making such 
deposit, if the amount then on deposit shall exceed the amount insured by the 
Federal Deposit Insurance Corporation, he shall require of said depository or de- 
positories that the excess of such deposit over and above the amount so insured 
shall be secured by a surety bond or bonds, issued by a surety company or companies 
authorized to transact business in the State of North Carolina, the form of such 
surety bonds to be approved by the Commission in an amount sufficient to protect 
such excess deposits ; but the Commission may, at any time, in its discretion, require 
an additional bond: Provided, however, that in lieu of a surety bond both as to all or 
any part of such excess deposits it shall be lawful to secure the same by lodging 
with the proper custodian hereinafter provided for such securities as are by this 
article made eligible for investment of sinking funds of local units, such securities 
to be selected under the terms and conditions of investments of such sinking funds, 
including approval of certain classes of securities by the Commission. Any bank or 
trust company furnishing United States government bonds, North Carolina State 
bonds, county or municipal bonds, as security for such excess deposits, shall deposit 
said bonds with another bank which has been approved by the Commission as a 
depository bank for such purposes, the State Treasurer, or the federal reserve bank, 
and said bonds when so deposited shall be held for the benefit of the unit and subject 
to the order of the governing body or board of such unit, and subject to the inspec- 
tion at any time by a representative of the governing body or board of such unit 
and by a representative of the Commission. Each such officer having charge or 
custody of the funds of a unit and the surety or sureties on his official bond, after 
a deposit of said funds has been secured by him in the manner hereinabove required, 
shall not be liable for any losses sustained by the unit by reason of the default or the 
insolvency of the said depository or depositories. No security shall be required for 
the protection of funds of a unit remitted to and received by any bank or trust 
company within or without the State of North Carolina for the sole and exclusive 
purpose of paying the maturing principal of or interest on bonds or notes of the 
unit, when such bank or trust company is the agreed place of payment of such 
principal or interest and when such funds are remitted within sixty days prior to the 
maturity of such principal or interest. (1931, c. 60, s. 32, c. 296, s. 7; 1935, c. 375, 
sls 1930) Chi 298s Toul 9s sreGyprse2ce) 

Local ModificationAlleghany, Ashe, and clauses of laws in conflict except sub- 
Rockingham: 1935, c: 375, 8. 2. section (d) of § 53-45. 

Editor’s Note.—This section was so The 1953 amendment inserted “have” in 
changed by the early amendments that a_ lieu of “has” preceding “been raised” near 
statement of the changes is not practical. the beginning of the first sentence. 

Section 2 of the 1939 Act repealed all laws 
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§ 159-29. Semiannual reports to Director on status of unit funds.—It shall be 
the duty of all officers having the charge or custody of any funds of any unit to 
report to the Director on the first days of January and July of each year (or such 
other semiannual dates as may be fixed by the Director) and at other times upon di- 
rection of the Commission or the Director the amounts of funds of the unit then in 
their charge or custody, and the amounts of deposits of such funds in any depository 
or depositories, and a description of the surety bonds or collateral securities de- 
posited to secure the same. It shall be the duty of the Director to require such re- 
ports to be made and to see that the provisions of this section are complied with. 
(C1931 c.0U, a 352) 

§ 159-30. Officers of local units relieved of personal liability when bank de- 
posits are insured.—If it shall be impossible or impracticable to safeguard any 
funds of the unit in the manner required by this article, if deposited in any depository 
within the unit, the officer having charge or custody of such funds may deposit the 
same without personal responsibility in any bank or trust company organized under 
the laws of the United States of America, or of any state within said country, either 
within or without the boundaries of said unit in which deposits are insured by the 
Federal Deposit Insurance Corporation, in accordance with the acts of Congress: 
Provided, that without the approval of the Local Government Commission, the sum 
on deposit in any such bank, at any time, shall not exceed the amount insured by the 
said Federal Deposit Insurance Corporation. (1931, c. 60, s. 34; 1935, c. 424, s. 1.) 

Local Modification—Ashe: 1935, c. 424, sponsibility” and “either within or without 
Ss. 2. the boundaries of said unit,” etc. It also 

Editor’s Note—The 1935 amendment added the proviso. 
added the phrases “without personal re- 

§ 159-31. Appointment of unit administrator of finance in event of default.— 
If funds sufficient for the payment of the principal and interest due at any time upon 
any valid indebtedness of any unit shall not be remitted for the payment thereof in 
sufficient time to pay the same when due the Director may appoint a qualified person 
of good repute and ability as administrator of finance of such unit, at such compensa- 
tion as may be determined by the Director, but not in excess of three hundred dollars 
monthly nor for a period of more than one year except with the approval of the 
Governor. It shall be the duty of such administrator of finance to take full charge 
of the collection of taxes in such unit and the charge and custody of all funds of the 
unit and the safeguarding thereof and of the disbursement of moneys for all purposes, 
or to take charge of such part of any or all such duties as the Director may determine. 
The administrator may retain under his supervision and control any city or county 
officers or employees for the performance of any part of such duties falling within 
the lines of their customary office or employment or may remove any tax collector 
or accountant or other officer having connection with the collection and disbursement 
of funds of the unit in his discretion. ‘The administrator shall comply, on behalf of 
such units, with all the requirements of law applicable to such units, officers and 
employees. Any questions or disputes arising out of the appointment of such ad- 
ministrator or his assumption of duties hereunder or as to his powers, may be 
presented to the Commission on the application of any officer, taxpayer or citizen of 
the unit or on the application of the Director, and the Commission shall be em- 
powered to determine the same. The compensation and expenses of the administra- 
tor, and the expenses of the Director and the Commission, arising out of the pro- 
visions of this section, shall be a charge against the unit and shall be paid by it and 
shall be deemed a special purpose for the payment of which this special provision of 
law is made, and the amount thereof shall be included in the budget of the unit for 
the following fiscal year. 

One year after any unit shall have failed to remit the principal and/or interest 
due upon any valid indebtedness then outstanding, upon petition of the holders 
of fifty-one per centum of the indebtedness of the unit, the Director shall appoint 
an administrator of finance, by and with the consent of the resident judge of the 
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district in which the unit is located, who, upon his appointment, shall have the au- 
thority hereinbefore in this section conferred upon the administrator of finance. 

The petition shall disclose all facts and circumstances available in connection 
with the issue in default, including the names and addresses of all known holders 
of such issue, and, insofar as the petitioning holders, shall contain a consent to the 
filing of the petition. 

The order shall be in such form as the Director and judge may determine, to in- 
clude, however, such facts as may appear from the petition to be the facts with re- 
spect to the issue in default. It shall show the consent of the resident judge to the 
appointment of the administrator of finance named in the order. 

Immediately upon the filing of the petition and the entry of the order, which 
shall be done within ten days after the date the petition is filed with the Director, 
the Director shall certify, over his hand and the seal of the Treasurer, the petition 
and order to the superior court of the county where the unit is located, if it be a 
unit other than the county, and to the superior court of the county, if the unit be a 
county. Upon receipt of the certified petition and order, it shall be the duty of the 
clerk of the superior court to which certified to issue such notice as may be prescribed 
by the Director, and cause the same to be published in a newspaper of general circu- 
lation published in the State and in a journal approved by the Commission for “notice 
of sale” of evidences of indebtedness, once a week for four weeks, and issue a copy 
of such notice to all holders of the issue in default named in the petition. Such 
notice shall contain a provision requiring all holders of such issue to appear in person 
or through attorney, and disclose their name, address and amount of the issue held. 

Upon the expiration of the period of publication hereinbefore prescribed, the 
cause shall be transferred by the clerk of the superior court to the civil issue docket 
of the court, and the same shall thereafter stand upon such docket to be proceeded 
with as in other civil actions, but shall be placed upon the trial calendar at each term 
of the court thereafter for the trial of civil actions until final action is entered by the 
court at term. 

Any action taken in the cause shall be after notice issued and published as herein- 
before provided, but from any order entered, unless the holders of all of the issue 
in default shall have responded, shall remain open for a period of thirty days after 
the publication of the order as hereinbefore prescribed for publication of notice. If 
the holder of any amount of such issue in default shall, during said thirty-day period, 
file a petition for a modification or revocation of the order, said order shall not be- 
come effective until the petitioning holder or holders shall have been heard by the 
court. If the order shall be, on such petition, modified or revoked, the order modify- 
ing or revoking the order shall become the order of the court in the cause. 

Upon the notice hereinbefore prescribed and in the manner herein provided, the 
court shall have authority to enter any order which shall be for the interest of the 
unit and the holders of the issue in default, but no order entered shall become finally 
operative until the expiration of the time hereinbefore provided for the filing of 
petitions for modification or revocation. Any order which is agreed to by the unit 
and the holders of the issue in default may be entered at any time, but such order 
shall be likewise published, and unless agreed to by the holders of the entire issue 
in default, shall become operative only after the expiration of the period hereinbefore 
provided for the filing of petitions for modification or revocation, and the court shall 
have authority, upon the filing of such a petition, to modify or revoke the order 
entered by agreement, which order then entered, shall thereupon become effective and 
operative. 

The costs of all publications and of the issuance of all notices shall be paid by the 
administrator of finance: Provided, however, that the holders of the issue in default 
filing the original petition shall advance the necessary cost, but shall be reimbursed 
by the administrator of finance upon the docketing of the cause upon the civil issue 
docket of the superior court to which certified. 

The court, with the consent of the Director, for good cause shown, shall have 
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the right to remove the administrator of finance appointed, and, with the consent 
of the Director, appoint another administrator of finance in his place. The ad- 
ministrator of finance appointed upon the institution of the cause or thereafter by 
the court shall give such bond as shall be prescribed by the Director and the resident 
judge of the district. The compensation shall be fixed for the administrator of 
finance by the Director and the resident judge of the district and all costs shall be 
paid as provided in the first paragraph of this section. Until the final determination 
of the cause and the entry of an order finally discharging an administrator of finance, 
the administrator of finance shall have such powers and perform such duties as 
prescribed in the first paragraph of this section. (1931, c. 60, s. 35; 1933, c. 374.) 

Editor’s Note—The 1933 amendment 
added all of this section beginning with the 
second paragraph. 

This section was amended by providing 
an additional method for the adjustment 
of the indebtedness of local government 
units, and the proceeding so authorized 

seems to be in the nature of a creditors’ 
bill, with a very general power in the court 
to make orders. The duties and powers of 
the administrator of finance are not de- 
fined, but they would probably be similar 
to those of a receiver in a creditors’ suit. 
See 11 N. C. Law Rev. 215. 

§ 159-32. Director to inform unit of amount of taxes to be levied.—At least 
thirty days before the time for the levy of taxes in each unit of the State for the 
payment of the principal or interest of its obligations, if the Director shall have 
sufficient information available therefor, it shall be his duty to mail to the recording 
officer of each board having power to levy such taxes, a statement of the amount to 
be provided by taxation or otherwise for the payment of the interest and sinking 
fund requirements upon such obligations within the fiscal year and for the payment 
of the obligations maturing in such year. (1931, c. 60, s. 36.) 

§ 159-33. Director to notify units of due dates of obligations —At least thirty 
days before the date upon which the principal or interest of any obligation of any 
unit shall be payable, if the Director shall have sufficient information available 
therefor, it shall be his duty to mail to the recording officer of such unit a statement 
of the amount of principal and interest so payable and a statement of the require 
ment of this article that such amount shall be remitted to the place at which the same 
are payable. (1931, c. 60, s. 37.) 

§ 159-34. Unit must levy sufficient taxes to provide for maturing obligations. 
—Any board whose duty it shall be to provide for the payment by taxation or other- 
wise of the principal or interest of any valid obligations of the unit shall make 
provision for such payment by the levy of such taxes as are authorized to be levied 
therefor at or before the time provided for such tax levy, or make other legal pro- 
vision for such payment, and every member thereof who shall be present at the time 
for such levy or provision shall vote in favor thereof and shall cause his request that 
such tax levy or provision be made to be recorded in the minutes of the meeting: 
Provided, in making such levy any such board may determine and make allowance 
for moneys due to it and receipt of which may be reasonably anticipated by such unit. 
(OS Ie CLOU SAO. 1905.00. 0zs) 

Editor’s Note—The 1933 amendment 
added the proviso. 

§ 159-35. Failure to meet obligations when due if funds are in hand a mis- 
demeanor.—lIf the officer of any unit whose duty it shall be to pay any of the 
principal or interest of valid obligations of the unit or to remit the same to the place 
of payment as provided in this article, shall have funds for such payment at his dis- 
posal but shall fail or refuse so to do within the time required hereby and in suffi- 
cient amount for such payment, whether or not such payment or remission for pay- 
ment shall have been ordered or forbidden by any board or officer of the unit, the 
officer so failing or refusing shall be guilty of a misdemeanor and upon conviction 
shall be fined and/or imprisoned in the discretion of the court, and shall be liable 
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in a civil action for all damages on the suit of anyone aggrieved thereby. (1931, c. 
60, s. 39.) 

§ 159-36. Voting for appropriation for other purposes than obligations or 
application of funds otherwise a misdemeanor.—Every member of any board 
of a local unit who shall knowingly vote for any appropriation to any purpose other 
than the payment of the interest or principal or sinking fund of any bonds or notes 
of the unit any money raised by taxation or otherwise for such purpose, until all 
of such principal and interest shall have been paid, and any disbursing officer who 
shall knowingly pay out any of such money for any other purpose than the payment 
of such interest or principal or sinking fund until all of such principal and interest 
shall have been paid, whether or not such payment shall have been ordered or for- 
bidden by any board or officer of the unit, shall be guilty of a misdemeanor and upon 
conviction shall be fined and/or imprisoned in the discretion of the court, and shall 
be liable in a civil action for all damages on the suit of anyone aggrieved thereby. 
(1931, c. 60, s. 40.) 

§ 159-37. False statement a misdemeanor.—lf any officer or any member of 
any board upon whom duties are imposed by this article shall knowingly make or 
certify any false statement in any certificate or statement required or permitted by 
this article, he shall be guilty of a misdemeanor and upon conviction shall be fined 
and/or imprisoned in the discretion of the court, and shall be liable in a civil action 
for all damages on the suit of anyone aggrieved thereby. (1931, c. 60, s. 41.) 

§ 159-38. Willful failure to perform duty a misdemeanor.—lf any officer or 
any member of any board of any local unit upon whom duties are imposed by this 
article or of whom duties are required pursuant to the provisions of this article shall 
knowingly and willfully fail or refuse to perform any such duty, he shall be guilty 
of a misdemeanor and upon conviction shall be fined and/or imprisoned in the 
discretion of the court, and shall be liable in a civil action for all damages on the suit 
of any aggrieved person. (1931, c. 60, s. 42.) 

§ 159-39. Other violations misdemeanor.—Notwithstanding the declarations 
of this article that certain specific offenses shall constitute misdemeanors and be 
punishable, the willful violation by the Director or by any member of the Commission 
or any officer or member of a board of a unit of any duty whatsoever imposed upon 
him by or under the provisions of this article, or his willful failure, neglect or re- 
fusal to perform any such duty, shall be, and is hereby declared to be a misdemeanor, 
and shall be punishable by fine and/or imprisonment in the discretion of the court, 
and shall render the offender liable for damages at the suit of any aggrieved party. 
(1931%'e200,'s2432) 

§ 159-40. Prosecution by Attorney General; investigation of charges.—In 
case of the violation of any criminal provisions of this article, the Attorney General 
of the State of North Carolina upon complaint of the Director, whose duty it shall 
be to make such complaint in case of any such violation, shall investigate the charges 
preferred and if in his judgment the law has been violated he shall direct the 
solicitor of the district in which the offense was committed to institute a criminal! 
action against the offending person or persons. Upon request of the Governor, 
the Attorney General shall take charge of such prosecution and, at the request of the 
Governor, special counsel may be employed to assist the Attorney General or the 
solicitor. (1931, c. 60, s. 44.) 

§ 159-41. Removal by Governor of offending persons.—Without abating any 
of the provisions of this article for criminal and civil actions, and for penalties and 
damages, it shall be the duty of the Director in the case of any breach of the pro- 
visions of this article or any failure or refusal to comply with any requirement made 
herein or permitted to be imposed hereby, by any member of the Commission or by 
any officer or member of a board of any unit (but in case of any such non-compli- 
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ance, failure or refusal by the Director himself, it shall be the duty of the Attorney 
General through the solicitor of the proper district) to bring the offense to the atten- 
tion of the Governor, who shall consider the same and may in his judgment remove 
from office the offending officer or member and appoint a successor, subject to other 
provisions of law as to the appointment or election of successors of officers or mem- 
bers so removed. Such order of removal, however, shall not be effective until after 
a hearing before the Commission, which shall set a time therefor and shall give due 
notice thereof to the offending officer or member, and the order of the Commission 
after such hearing, whether such order shall confirm or refuse to confirm the re- 
moval, shall be final. In the event the Commission shall refuse to confirm the order 
of removal such officer or member shall continue his duties as such officer or member, 
but otherwise shall be removed from office pursuant to the order of removal issued 
by the Governor. (1931, c. 60, s. 45.) 

§ 159-42. Law applicable to all counties, cities and towns.—The provisions 
of this article shall apply to every unit having the power to levy taxes ad valorem, 
regardless of any provisions to the contrary in any general, special or local act 
enacted before the adjournment of the regular session of the General Assembly in 
1961. (1931, c. 60, s. 74; 1935, c. 356, s. 3; 1941, c. 191; 1947, c. 992; 1949, c. 925; 
1955, c. 1276; 1961, c. 1106.) 

Editor’s Note—The 1935 amendment “general” and changed the date to 1949. 
added a clause at the end of the section 
reading “before the adjournment of the 
regular session of the General Assembly in 
one thousand nine hundred thirty-five.” 
Prior to the 1941 amendment the article 
applied to “all counties, cities and towns.” 
The amendment changed the date at the 
end of the section from 1935 to 1941, and 
the 1947 amendment changed it to 1947. 

The 1955 amendment substituted “1955” 
at the end of this section for “1949.” It 
also changed the caption by substituting 
“counties, cities and towns” for “units hav- 
ing power to levy taxes ad valorem.” 

The 1961 amendment substituted “1961” 
for “1955” at the end of this section. 

For brief comment on the 1947 amend- 
ment, see 25 N. C. Law Rev. 455. 

The 1949 amendment inserted the word 

§ 159-43. Temporary loans and notes therefor.—In the issuance of notes for 
temporary loans as provided by the County Finance Act, the Municipal Finance Act 
and this article, the governing body may delegate to any officer of the unit the power 
to fix the face amount, the rate of interest, the time of maturity and the place of 
payment of principal and interest within and under the limitations, if any, estab- 
lished by the resolution authorizing the issue of such notes and the limitations fixed 
by this article and other laws. (1931, c. 60, c. 75, c. 296, s. 4.) 

§ 159-44, Notes and bonds of units redeemable before maturity.—Any notes 
or bonds of a unit may (but need not) be made subject to call for redemption before 
maturity at the option of the unit issuing them, but no such bond or note shall be 
redeemed before maturity without the consent of the holder thereof, unless such bond 
or note states on its face that the unit reserves the right to redeem the same before 
maturity. ‘There may also be incorporated in or endorsed upon notes, bonds or 
coupons of a unit provisions reserving to the unit the right to extend the time for 
payment thereof to a fixed or determinable future time, specified in such provisions. 
The word “determinable” is here used in the same sense that it is used in the 
Negotiable Instruments Law of North Carolina (chapter twenty-five). The ne- 
gotiability of bonds, notes and coupons of a unit shall not be affected by the reserva- 
tion therein of a right of redemption or extension pursuant to this section. (1931, 
CMe DOs ed Stl oO CZ O ate, wl On. Ca DIOL Sarre) 

Cross Reference—As to accelerating 
maturity of bonds and notes of counties 
and municipalities, see § 153-81. 

Editor’s Note.—The 1933 amendment re- 
wrote this section, and the 1935 amendment 
added the last three sentences. 

§ 159-45. Plans or agreements for funding or refunding; exchange for out- 
standing coupons or interest notes——The board or body authorized to issue 
funding and refunding bonds of a unit is hereby invested with all powers necessary 
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for the execution and fulfillment of any plan or agreement for the settlement, adjust- 
ment, funding, or refunding of the indebtedness of the unit, not inconsistent with 
general laws relating to the issuance of funding and refunding bonds. Such plan 
or agreement may provide among other things for the issuance of funding bonds 
and refunding bonds; for the issuance of new coupons or notes in exchange for 
outstanding coupons, for the purpose of enabling the unit to reserve the right to 
extend the time for payment of the whole or a part of the interest represented by 
such outstanding coupons; for the endorsement or stamping of bonds, notes or 
coupons, for the purpose of extending the time for payment of the principal thereof 
or interest thereon or for the purpose of reserving the right to extend said time; and 
for the doing of any other thing authorized by law with respect to outstanding in- 
debtedness of the unit. All such plans or agreements made or entered into prior to 
May 9, 1935, and approved by the Local Government Commission are hereby ratified 
and validated. New coupons or interest notes issued in exchange for outstanding 
coupons as aforesaid shall be executed in such manner as may be determined by said 
board or body, and approval thereof by the Local Government Commission need 
not be noted thereon. A certificate signed by the secretary of the Local Government 
Commission or by an assistant designated by him, stating that such new coupons or 
interest notes have been approved by the Local Government Commission or under 
the provisions of the Local Government Act, shall be conclusive evidence that the 
requirements of this article with respect to approval by said Commission have been 
complied with. All provisions of law relating to the means of payment of coupons 
surrendered in exchange for new coupons or interest notes as aforesaid shall apply 
to the payment of such new coupons or interest notes. The powers conferred by this 
section with respect to the issuance of new coupons or interest notes in exchange for 
outstanding coupons, and with respect to the endorsement or stamping of bonds, 
notes or coupons, may be exercised by resolution of the board or body authorized 
by law to issue funding bonds or refunding bonds of a unit, and any such resolution 
shall be in force and effect from and after its passage, and need not be submitted 
to the voters of the unit. 

The State of North Carolina hereby gives its assent to the act of Congress ap- 
proved May twenty-fourth, one thousand nine hundred and thirty-four, entitled 
“An Act to amend an Act entitled ‘an Act to establish a uniform system of bank- 
ruptcy throughout the United States,’ approved July first, one thousand eight hun- 
dred and ninety-eight, and acts amendatory thereof and supplemental thereto,” and 
hereby authorizes all units, after approval has been given thereto by the Local 
Government Commission, to proceed under the provisions of said act for the read- 
justment of their debts. (1933, c. 258, s. 4; 1935, c. 356, s. 5.) 

Cross Reference.—As to statute author- rights and powers of taxation which pro- 
izing local units of State to avail them- tected and formed a part of the obligation of 
selves of Federal Bankruptcy Act, see § the original bonds. It was held that the 
23-48. parties and the debt are the same and the 

Editor’s Note—The 1935 amendment transaction amounts in reality to an exten- 
added all of this section beginning with the sion and renewal of the original bonds un- 
second sentence. | der legislative sanction, and an act of the 

Ordinance provision that holders of pro- legislature, passed after the issuance of the 
posed refunding bonds should be subro- original bonds, limiting the tax rate of the 
gated to all rights and powers of holders of municipality is inoperative as to the refund- 
refunded bonds is sanctioned by law, and ing bonds when the limitation therein im- 
such provision will enter into and become posed would prevent the payment of the 
an integral part of the bonds when issued, refunding bonds according to their tenor, 
with contractual force and effect, and may and the contention that even though the 
not be impaired by subsequent legislation. refunding bonds would not create a new 
Bryson City Bank v. Bryson City, 213 N. debt, such debt would be evidenced by a 
C. 165, 195 S. E. 398 (1938). new contract, and that therefore the refund- 
Defendant municipality’ proposed to is- ing bonds would be subject to the limita- 

sue refunding bonds to be exchanged for like tion of the statute enacted prior to the is- 
amounts of the original bonds in the hands _ suance of the refunding bonds, is untenable. 
of the holders of the original indebtedness, Bryson City Bank y. Bryson City, 213 
the refunding bonds to be secured by all N. C. 165, 195 S. E. 398 (1938). 
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§ 159-46. Provisions in bond resolutions set out.—In any ordinance, order or 
resolution authorizing or providing for the issuance of bonds or notes of a unit for 
the purposes of refunding, funding or renewing indebtedness, it shall be lawful to 
incorporate any or all of the following provisions, which shall have the force of 
contract between the unit and the holders of said bonds or notes, and every board or 
body authorized to issue such bonds or notes or to levy taxes for their payment 
shall have power to do all things necessary or convenient for the purpose of carrying 
out such provisions, viz.: 

(1) Provisions for the creation of a special fund or funds to be used for the 
purchase of said bonds or notes at market prices less than par and ac- 
crued interest, or for the payment of the bonds or notes at par and ac- 
crued interest at or before maturity. All bonds or notes so purchased 
or paid shall be canceled and shall not be reissued. 

(2) Provisions for levying a tax annually or otherwise for the payment of the 
principal of the bonds or notes or for the said retirement fund. 

(3) Provisions pledging any taxes, special assessments, or other revenues or 
moneys of the unit to the payment of said bonds or notes or to said 
retirement fund. 

(4) Provisions whereby, so long as any of said bonds or notes are outstanding, 
the unit will not pledge any particular revenues or moneys, except special 
property taxes, without securing such bonds or notes equally and ratably 
with the other obligations to be secured by such pledge. 

(5) Provisions whereby any special fund aforesaid may be a revolving fund, 
and used temporarily for other purposes, and thereafter replenished, 
upon such terms and conditions as may be set forth in said ordinance, 
resolution or order. 

(6) Provisions for the custody of any such special fund by a bank or trust 
company in this or any other state or by the State Treasurer, 

(7) Provisions for the allocation and payment daily or periodically of moneys 
payable to any of said special funds. 

(8) Provisions for the determination by arbitration of any question arising un- 
der any of the foregoing provisions. 

(9) Provisions whereby the holders of said bonds or notes, whether such bonds 
or notes shall have been delivered in exchange for the indebtedness re- 
funded or funded thereby or shall have been sold and the proceeds 
thereof applied to the retirement of such indebtedness, shall be sub- 
rogated to all the rights and powers of the holders of such indebtedness. 

(10) Provisions whereby bonds and notes, together with the matured and un- 
matured interest thereon, may be deposited with the State Treasurer 
as trustee, or some bank or trust company designated as trustee by the 
governing body of the unit with the approval of the Local Government 
Commission, and bonds issued from time to time or at specified intervals 
of time for the funding or refunding of all or any part of the indebted- 
ness so deposited; the indebtedness of any depositor to be canceled and 
extinguished at such time or times as the plan or agreement for the 
settlement, adjustment, funding or refunding of the indebtedness of the 
unit may specify, and need not be canceled and extinguished simul- 
taneously with the issuance of bonds for funding or refunding a part of 
such indebtedness: Provided, that the ordinance, order, or resolution 
authorizing the issuance of funding or refunding bonds referred to in 
this subdivision (10) may be adopted, or passed at such times as the 
plan or agreement may designate. 

No such provisions shall become effective without the approval of the Local 
Government Commission. (1933, c. 258, s. 4; 1935, c. 356, s. 6; 1939, c. 231, s. 3.) 

Cross References.—As to what the ordi- sues bonds, see § 160-379; when a county 
nance must show when a municipality is- issues bonds, see § 153-78. 
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Editor’s Note.—The 1935 amendment in- 
serted subsections (9) and (10) of this sec- 
tion. The 1939 amendment struck out “in- 
curred before July 1, 1933,” formerly 
appearing after “indebtedness” in the first 
paragraph. 

Provision Becoming Part of Bonds.—A 

Cu. 159. Locart, GovERNMENT Ac’ts § 159-49.1 

corporated in an ordinance authorizing the 
issuance of bonds will enter into and be- 
come an integral part of the bonds when 
issued, with contractual force and effect, 
which may not be impaired by subsequent 
legislation. Nash v. Board of Com’rs, 211 
N. C. 301, 190 S. E. 475 (1937). 

provision set out in this section and in- 

§ 159-47. Issuance by local units of new bonds to replace mutilated bonds 
and bonds registered as to both principal and interest.—In case any bond hereto- 
fore or hereafter issued by any unit has heretofore or shall hereafter become 
mutilated or has heretofore or shall hereafter be registered as to both principal and 
interest, the governing body of the unit may by resolution provide for the issuance 
of a new bond in exchange and substitution for and upon the cancellation of the 
mutilated bond and its interest coupons, if any, or the bond registered as to both 
principal and interest. The provisions of such resolution must be approved by the 
Local Government Commission before any exchange shall be made thereunder. In 
all such cases the holder shall pay the reasonable expenses and charges of the unit 
and of the Commission in connection with such exchange. Such new bond shall 
mature at the same time and bear interest at the same rate as the bond in exchange 
for which it shall be issued, and shall be executed in such manner as may be pro- 
vided in the resolution providing for the issuance of the new bond. Each such new 
bond shall be signed by the officers who are in office at the time of such signing, and 
shall contain a recital to the effect that it is issued in exchange for a certain bond 
(describing such bond sufficiently to identify it) and is to be deemed a part of the 
same issue as the original bond. (1939, c. 259.) 

§ 159-48. Cancellation of own bonds, etc., acquired by unit.—Any bonds or 
other evidences of indebtedness issued by a unit which have heretofore been or may 
hereafter be acquired by said unit, unless so acquired for investment of sinking funds 
of said unit, shall be immediately cancelled and extinguished as obligations of said 
unit. It shall be the duty of any officer or employee of said unit in whose possession 
or custody said bonds or other evidences of indebtedness are placed to cancel the 
same as herein provided and to promptly report such cancellation to the Local Gov- 
ernment Commission and furnish in said report a full description of the bonds or 
other evidences of indebtedness so cancelled. (1939, c. 356.) 

§ 159-49. State not liable for debts of units nor units for obligations of each 
other.—Nothing herein contained shall be construed to bind the State of North 
Carolina to pay any part of any debt due by any county, municipality or other unit 
of government, nor shall it be construed that any county or other unit shall be liable 
for the debts of any other county or unit. (1931, c. 60, s. 77.) 

§ 159-49.1. Investment of unused proceeds of sale of bonds by counties, 
cities and towns in designated securities.—I{ for any reason the whole or any 
part of the proceeds of the sale of bonds heretofore issued by a county, city or town 
cannot be applied to the purpose for which such bonds were authorized, such pro- 
ceeds may be invested in either bonds, notes or certificates of indebtedness of the 
United States of America, or in bonds or notes of any agency or instrumentality of 
the United States of America the payment of principal and interest of which is 
guaranteed by the United States of America, or in bonds or notes of the State of 
North Carolina, or in bonds of any county, city or town of North Carolina which 
have been approved by the Local Government Commission for the purpose of such 
investment. Nothing in this section shall be construed as permitting moneys from 
realization of such investment, by sale or by payment, to be applied to any purpose 
other than that now authorized by law, except that such moneys may be reinvested 
in the bonds, notes or certificates of indebtedness herein provided for investment. 
Earnings from such investment may be applied to payment of the interest or princi- 
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pal of the bonds from which such proceeds were derived or may be applied as incre- 
ment to such proceeds. (1943, c. 14.) 

Editor’s Note.—For comment on this sec- Cited in Rider v. Lenoir County, 236 
tion, see 21 N. C. Law Rev. 357. N, €¥620" 73'S) E.. (2d) 913° (1952). 

§ 159-49.2. Investment of bond proceeds pending use.—When the proceeds 
of any bonds heretofore or hereafter sold by any county, city or town, shall not be 
needed for a period of not less than ninety days to meet contractual or other obliga- 
tions in connection with the purposes for which such bonds were issued, such county, 
city or town may, with the prior approval of the Local Government Commission, 
invest the proceeds of such bonds not so needed in the securities listed in § 159-49.1; 
provided, the maturities of such securities conform to the date or dates such county, 
city or town will need the moneys so invested. (1949, c. 858.) 

ARTICLE 2, 

Validation of Bonds, Notes and Indebtedness of Unit. 

§ 159-50. ‘‘Unit’’ defined.—lIn this article the word “unit” means a county, 
city, town, township, school district, school taxing district, or other district or politi- 
cal subdivision of government of the State. (1931, c. 186, s. 1.) 

Cited in Castevens v. Stanly County, 211 
N. C. 642, 191 S. E. 739 (1937). 

§ 159-51. Validation of bond and note issues by units.—In all cases where a 
unit has issued its bonds or notes prior to March 26, 1931, and has received for the 
bonds or notes an amount of money not less than the face amount of the bonds or 
notes, and has expended said money for public purposes, said bonds or notes are 
hereby validated, and all bonds or notes subsequently issued to pay or renew said 
bonds or notes are also hereby validated, notwithstanding any lack of statutory 
authority or failure to observe any statutory provision concerning the issuance of 
such bonds or notes. This section shall not be construed as validating any bonds or 
notes, the proceeds of which have been lost by reason of the failure of any bank. 
(193 15901,180,°S; "2. ) 

§ 159-52. Test cases testing validity of funding bonds.—At any time after the 
adoption of an ordinance, resolution, or order for the issuance of refunding or 
funding bonds of a unit by the board authorized by law to issue the same, and follow- 
ing the approval of the issuance of such bonds by the Local Government Commission, 
and prior to the issuance of any such bonds, such board may cause to be instituted 
in the name of the unit an action in the superior court of any county in which all or 
any part of the unit lies, to determine the validity of such bonds and the validity of 
the means of payment provided therefor. Such action shall be in the nature of a 
proceeding in rem, and shall be against each and all the owners of taxable property 
within the unit and each and all the citizens residing in the unit, but without any 
requirement that the name of any such owner or citizen be stated in the complaint 
or in the summons. Jurisdiction of all parties defendant may be had by publication 
of a summons once a week for three successive weeks in some newspaper of general 
circulation published in each county in which any part of the unit lies, and jurisdic- 
tion shall be complete within twenty days after the date of the last publication of 
such summons in the manner herein provided. Any interested person may become 
a party to such action, and the defendants and all others interested may at any time 
before the expiration of such twenty days appear and by proper proceedings contest 
the validity of the indebtedness to be refunded or funded or the validity of such 
refunding or funding bonds or the validity of the means of payment provided there- 
for. The complaint shall set forth briefly by allegations, references, or exhibits the 
proceedings taken by such board in relation to such bonds and the means of payment 
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provided therefor, and, if an election was held to authorize such issuance, a statement 
of that fact, together with a copy of the election notice and of the official canvass of 
votes and declaration of the result. There shall similarly be set forth in the complaint 
a statement of the amount, purpose, and character of the indebtedness to be refunded 
or funded, and such other allegations as may be relevant. The prayer of the com- 
plaint shall be that the court find and determine as against the defendants the validity 
of such bonds and the validity of the means of payment so provided. (1931, c. 186, 
ShASHLOSS Ce 2O0 Mera O37 ce S03) 

Editor’s Note—This section was re- 
written by the 1935 amendment. The 1937 
amendment substituted “date of the last” 
for “full” formerly appearing in the third 
sentence. 

The action authorized by this and the 
following four sections is in the nature of 
a proceeding in rem, and is adversary both 
in form and in substance. ‘These sections 
contemplate that issues both of law and of 
fact may be raised by pleadings duly filed, 
and that such issues shall be determined by 
the court. The court has no power by vir- 
tue of these sections to validate bonds which 
are for any reason invalid. It has power 
only to determine whether or not on the 
facts as found by the court and under the 
law applicable to these facts, the bonds are 
valid. Castevens v. Stanly County, 211 N. 
OL, (HIP), AIH SE, VR) (GEA). 

Service of Summons by Publication Is 
Sufficient—The contention that an owner 

citizen residing therein, may be deprived of 
his property, without due process of law, 
or contrary to the law of the land, by a de- 
cree or judgment in the action declaring or 
adjuging that the bonds and tax to be lev- 
ied for their payment, are valid, because 
it is not required by this section that his 
name shall appear in the summons or in 
the complaint, or that the summons shall 
be served on him personally, cannot be 
sustained. The action is declared by this 
section to be in the nature of a proceeding 
in rem. In such case, all persons included 
within a well defined class may be made 
parties defendant, and service of summons 
by publication is sufficient, although such 
persons are not named in the summons. 
Castevens v. Stanly County, 211 N. C. 642, 
191.S) E. 739) (1937). 

If Published as Required by This Sec- 
tion.—See Castevens v. Stanly County, 211 
N. C. 642, 191 S. E. 739 (1937). 

of taxable property within the unit, or a 

§ 159-53. Rules of pleading and practice—The trial of such action shall be 
in accordance with the Constitution and laws of the State; and the rules of pleading 
and practice provided by the General Statutes and court rules for civil actions, in- 
cluding the procedure for appeals, which are not inconsistent with the provisions of 
this article, are hereby declared applicable to all actions herein provided for: Pro- 
vided, however, that an appeal from a decree in such action must be taken within 
thirty days from the date of rendition of such decree. The court shall render a 
decree either validating such bonds and the means of payment provided therefor, or 
adjudging that such bonds and the means of payment provided therefor are, in whole 
or in part, invalid and illegal. (1931, c. 186, s. 5; 1935, c. 290, s. 2.) 

Editor’s Note—vThe 1935 amendment in- 
serted the proviso at the end of the first 
sentence, and substituted “a decree” for 

“judgment” near the beginning of the sec- 
ond sentence. 

§ 159-54. Judgment establishing validity of issue—lIf (i) the superior court 
shall render a decree validating such bonds and the means of payment provided 
therefor and no appeal shall be taken within the time prescribed herein, or (ii) if 
taken, the decree validating such bonds and the means of payment provided therefor 
shall be affrmed by the Supreme Court, or (iii) if the superior court shall render a 
decree adjudging that such bonds and the means of payment provided therefor are, 
in whole or in part, invalid and illegal, and on appeal the Supreme Court shall reverse 
such decree and sustain the validity of such bonds and the means of payment pro- 
vided therefor (in which case the Supreme Court shall issue its mandate to the 
superior court requiring it to render a decree validating such bonds and the means 
of payment provided therefor), the decree of the superior court validating such 
bonds and the means of payment provided therefor shall be forever conclusive as to 
the validity of such bonds and the validity of the means of payment provided therefor 
as against the unit and as against all taxpayers and citizens thereof, to the extent of 
matters and things pleaded or which might have been pleaded, and to such extent the 
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validity of said bonds and means of payment thereof shall never be called in question 
in/any court in this’ State.” (1931) c. 186,'s..6% 1935,'c7290, s. 3.) 

Editor’s Note.—The 1935 amendment re- 
wrote this section. 

Section Does Not Estop Taxpayer from 
Challenging Validity of Bonds if Service 
Inadequate.—The contention that by this 
section an owner of taxable property within 
the unit, or a citizen residing therein, is 
estopped from challenging the validity of 
the bonds and of the tax, without having 
had an opportunity to be heard, cannot be 
sustained. No decree or judgment adverse 
to his rights can be rendered in an action 
instituted and prosecuted in accordance with 

taxpayer and citizen of the unit has been 
lawfully served with summons, and until 
he has had ample opportunity te appear and 
file such pleadings as he may wish. If he 
has failed to avail himself of his constitu- 
tional rights, which are fully protected by 
the statute, he has no just ground of com- 
plaint that the court will not hear him when 
he invokes its aid after the decree or judg- 
ment has been finally rendered, and others 
have relied upon its protection. Castevens 
v. Stanly County, 211 N. C. 642, 191 S. E. 
739 (1937). 

the provisions of the statute, until every 

§ 159-55. Taxing costs.—The costs in any action brought under this article 
may be allowed and apportioned between the parties or taxed to the losing party, in 
the discretion of the court. (1931, c. 186, s. 7.) 

§ 159-56. Levying special tax for proposed issues.—If the complaint in any 
action brought under this article, or an exhibit attached to such complaint shows that 
an ordinance or resolution has been adopted by the unit providing that a tax suffcient 
to pay the principal and interest of the bonds or notes involved in such action is to be 
levied and collected, such ordinance or resolution shall be construed as meaning that 
such tax is to be levied without regard to any constitutional or statutory limitation of 
the rate or amount of taxes, unless such ordinance or resolution declares that such 
limitation is to be observed in levying of such tax. (1931, c. 186, s. 8.) 

unit, in violation of the provisions of the 
Fourteenth Amendment to the Constitution 
of the United States, or of the 17th section 
of Article I of the Constitution of North 
Carolina. Castevens v. Stanly County, 211 
N. C, 642, 191 S. E. 739 (1937). 

Constitutionality— This section and the 
four preceding sections are not unconsti- 
tutional either on the ground that the stat- 
ute confers nonjudicial functions on the su- 
perior courts or on the ground that the 
statute denies due process of law to tax- 
payers or citizens of a local governmental 

§ 159-57. Notice of proposed issue to be published by unit—Any unit may 
by resolution of the official board of such unit, authorized by law to issue bonds or 
notes, cause to be published a notice of the intention of said board to issue bonds 
or notes of the unit for the purpose of funding, refunding or renewing outstanding 

obligations or alleged obligations issued prior to passage of such resolution. Such 
notice shall describe said obligations or alleged obligations in a manner sufficient to 
identify them. It shall also state, either in general or specific terms, the purpose or 
purposes for which said outstanding obligations were incurred or issued, as deter- 
mined by said official board of said unit prior to the publication of said notice. Said 
notice shall further state that a tax is to be levied on all taxable property in the 
unit sufficient to pay the bonds or notes proposed to be issued, or any bonds or notes 
that may be subsequently issued for the purpose of refunding, funding, renewing or 
paying said bonds or notes. Said notice shall be published once in each of three 
successive weeks in a newspaper published in the unit having the largest or next 
largest circulation in the unit, or if no newspaper is there published, then in a news- 
paper published in the county in which the unit is located, if any, and if there be no 
such newspaper such notice shall be posted at the door of the courthouse or building 
where said official board usually holds its meetings, and published in some newspaper 
published in the State of North Carolina and circulating in said unit. Such notice 
shall contain a statement that it is being published under the provisions of this sec- 
tion. After the issuance of any bonds or notes in accordance with the intention 
expressed in said notice, the validity of said bonds or notes and/or of any subse- 
quently issued instruments evidencing the same indebtedness, shall not be open to 
question in any court upon the ground that any of the obligations or alleged obliga- 

67 



§ 159-58 Cu. 159. Locat, GovERNMEN?T Ac'ts § 159-60 

tions for the funding or renewal of which such bonds or notes were issued, ‘were 
or are invalid, nor shall the power of the unit to levy a sufficient tax on all taxable 
property in the unit for the payment of the principal and interest of said bonds or 
notes, or of any subsequently issued instruments evidencing the same indebtedness, 
be open to question in any court upon the ground that the obligations or alleged 
obligations for the funding or renewal of which said bonds or notes were issued were 
invalid, or upon the ground that said original obligations or alleged obligations were 
not issued for a purpose for which such tax can be levied, except in an action or 
proceeding commenced within thirty days after the first publication of said notice of 
intention. The date of such first publication shall be stated in said notice. (1931, c. 
186, s. 9; 1935, c. 290, s. 4.) 

Editor’s Note.—Prior to the 1935 amend- 
ment this section applied only until July, 
1932, and the outstanding obligations were 
those issued since March 1, 1929. The 
amendment makes the section general and 
permanent in its application. Prior to the 
amendment, it was required that a copy of 

a statement that notice is being published 
according to the section is all that is re- 
quired. Prior to the amendment the pur- 
poses of levy could be attacked by an ac- 
tion “commenced at least two days prior 
to the issuance of said bonds or notes.” 
The quoted passage was deleted by the 

the section be posted with the notice. Now amendment. 

§ 159-58. Invalidated issues unaffected.—This article shall not apply to any 
bonds or notes that have been held invalid by any court of competent jurisdiction. 
(19317) CH 136, SM Is) 

Articyé 3. 

Funding and Refunding of Debts of Local Units Other than Counties, 
Cities and Towns. 

§ 159-59. Local units, other than counties, cities and towns, authorized to 
fund outstanding debts.——Any unit other than a county, city or town may issue 
bonds as provided in this article for the purpose of funding or refunding any or all 
of its matured or unmatured notes or bonds, or the interest accrued thereon. The 
word unit as here used means a township, school district, school taxing district, road 
district, drainage district, sanitary district, water district, political subdivision or local 
governmental agency. The notes and bonds hereby authorized to be funded or 
refunded include notes and bonds issued in the name of a county, but payable from 
taxes levied in a township, school district or other unit embracing only a part of the 
territory of the county. (1933, c. 257, s. 1; 1939, c. 231, s. 4.) 

Editor’s Note—The 1939 amendment 
struck out “provided, the indebtedness evi- 
denced by said notes or bonds was incurred 

before July 1, 1933,” formerly appearing at 
the end of the first sentence. 

§ 159-60. General law applicable—Bonds issued pursuant to this article 
shall be issued in accordance with the provisions of the County Finance Act, as 
amended, relating to the issuance of funding and refunding bonds under that act, 
except in the following respects, viz.: 

(1) They shall be issued in the name of the obligor named in the obligations to 
be funded or refunded, or in the name of the successor to the obligor 
named in the obligation to be refunded or funded; 

(2) They shall be issued by or on behalf of the unit by the same board or body 
which issued the obligations to be funded or refunded, or its successor, 
or, if said board or body is no longer in existence, by the board of county 
commissioners or other governing body of the county in which the unit, 
or the major portion of the unit, is situated ; 

(3) It shall not be necessary to include in the order or resolution authorizing 
the bonds, or in the notice required to be published prior to final passage 
of the order or resolution, any statement concerning the filing of a debt 
statement, or the contents thereof; and, as applied to said bonds, §§ 
153-78, 153-83, 153-84, 153-85, 153-86 and 153-87 of the County 
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Finance Act, shall be read and understood as if they contained no re- 
quirements in respect to such matters ; 

(4) The bonds shall mature at such time or times, not later than forty years 
after their date, as may be fixed or provided for in the resolutions under 
which they are issued ; 

(5) The bonds shall also be issued in accordance with the provisions of the 
Local Government Act, as amended. (1933, c. 257, s. 2; 1935, c. 484; 
1941, c. 147.) 

Editor’s Note—The 1935 amendment with “or in the name of.” ‘The 1941 amend- 
added the part of subdivision (1) beginning ment rewrote subdivision (5). 

§ 159-61. Taxes to pay new obligations authorized—T axes for the payment 
of the principal and interest of bonds issued pursuant to this article shall be levied 
by the board or body authorized by existing law to levy taxes for the payment of 
the obligations funded or refunded by said bonds, and shall be levied only in the 
territory subject to taxation for the payment of the obligations so funded or re- 
funded:) (1933) c.257,%s43:) 

§ 159-62. County Finance Act applicable—Except where they are incon- 
sistent with the provisions of this article, all of the provisions of the County Finance 
Act, as amended, applicable to bonds issued under that act for the funding or refund- 
ing of indebtedness, shall be applicable to bonds issued under this article. For the 
purpose of applying the provisions of said act to bonds issued under this article, the 
following words and phrases in said act shall be deemed to have the following mean- 
ings when applied to said bonds, viz.: “Governing body” means the board or body 
authorized by this article to issue bonds, except the words “governing body” in 
§ 153-110 of the County Finance Act, where said words mean the board or body 
authorized by this article to levy taxes; “county” means the unit by or on behalf 
of which the bonds are to be issued under this article; “published” means published 
in a newspaper published in a county in which such unit is situated, if there be such 
a newspaper, but otherwise means posted at the courthouse door of said county and 
at least three other public places; “clerk of board of commissioners” means the clerk 
or secretary of the board or body authorized by this article to issue bonds; “this act” 
qeaus this atlicle. (1930, Cc. 20/, s,.4; 1939) cc. 251.8. 4(b).) 

Editor’s Note—The 1939 amendment formerly appearing after 
struck out “incurred before July 1, 1933,” the first sentence. 

ARTICLE 4, 

‘Assistance for Defaulting Local Government Units in the Preparation 
of Workable Refinancing Plans. 

§ 159-63. Aid of Director of Local Government to defaulting local units.— 
Whenever it shall appear that any county, city, town, or other local government unit 
of this State has defaulted for a period of six months in the payment of the principal 
or interest of any of its outstanding notes or bonds, the Director of Local Govern- 
ment is hereby given the authority to prepare and certify to the governing body of 
such local government unit a plan for refinancing, readjustment, or compromising 
said debt in order to remove the default and prevent its recurrence. (1935, c. 124, 
Sale) 

§ 159-64. Investigating fiscal affairs of units; negotiations with creditors; 
plans for refinancing or readjustment.—For the purpose of determining the 
financial position, the Director of Local Government may make or cause to be made 
an investigation of the fiscal affairs of such units which are in default in the payment 
of principal or interest for a period of six months, and advise with the governing 
body of such unit regarding the refinancing and/or readjustment of its debts, and 
is authorized to negotiate with the creditors of such units for the purpose of reaching 
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an agreement with them. Whenever a plan of refinancing and/or readjustment, 
whether prepared by the Director, by a private refunding agency, or by the officials 
of the unit, appears to the Director of Local Government as being fair and equitable 
and reasonably within the ability of such unit to meet, it shall be submitted by him 
to the Local Government Commission for its approval, and upon such approval, the 
governing body of such local government unit shall adopt same and pass the necessary 
orders or ordinances for the purpose of carrying said plan into effect. (1935, c. 
124 eStea) 

§ 159-65. Power of Director to accept or reject budget of local units.—In 
order to conserve the financial resources of any local government unit of this State 
and to provide a means of constant advisory services, the Director of Local Gov- 
ernment is hereby given authority to approve or disapprove the budget of any unit 
which has accepted the plan and put same into effect, and the governing body of 
such unit shall first obtain the approval of the said Director before passing any order 
or ordinance adopting said budget. (1935, c. 124, s. 3.) 

§ 159-66. Annual statements from units——The Director of Local Govern- 
ment shall have authority to require of the local units in which he functions under 
this article annual statements showing the collection of revenues and the disburse- 
ments for expenses, both divided as between general operating fund, debt service 
fund, and special funds, if any, and it shall be his duty to require the proper alloca- 
tion of all collected revenues to the funds for which said revenues were levied, in 
accordance with the budget, and to require that disbursements shall be made only 
from appropriations duly made. (1935, c. 124, s. 4.) 

§ 159-67. Extent and time limit of Director’s authority—The authority 
hereby granted to the Director of Local Government shall continue in force in such 
local government units until, in the discretion of the Director of Local Government, 
said local government unit has performed the duties required of it or has satisfied 
the Director that it will do so, until the agreements made with the creditors have 
been discharged in accordance with the plan of refinancing and/or readjustment of 
its debt. (1935, c. 124, s. 5.) 

§ 159-68. Certain local laws reserved.—Nothing in this article shall be con- 
strued to repeal any public-local or private act passed by the General Assembly of 
one thousand nine hundred and thirty-five, relative to the readjustment or refunding 
of the bonded indebtedness of any local governmental unit in North Carolina, except 
and until an agreement has been reached between the bondholders and the governing 
body of said unit, and when said agreement has been reached and certified to the 
Director of the Local Government Commission by both contracting parties, then 
and in that event the provisions of said article shall apply to such defaulting local 
governmental units. (1935, c. 124, s. 6.) 
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Chapter 160. 

Municipal Corporations. 
SUBCHAPTER I. REGULATIONS 

INDEPENDENT OF ACT 
OF 1917. 

Article 1. 

General Powers. 

Sec. 
160-1. Body politic. 
160-2. Corporate powers. 
160-3. How corporate powers exercised. 
160-4. Application and meaning of terms. 
160-4.1. Estimate of municipal population 

authorizing participation in State- 
collected funds. 

Article 2. 

Municipal Officers. 

Part 1. Commissioners. 
Number and election. 
Number may be changed. 
Oath of office. 
Vacancies filled. 
Commissioners appoint other offi- 

cers and fix salaries. 

160-5. 
160-6. 
160-7. 
160-8. 
160-9. 

Part 2. Mayor. 

How elected; vacancy. 
Oath of office. 
Presides at commissioners’ meeting; 
mayor pro tem. 

Mayor’s jurisdiction as a court. 
Enforcement of ordinances 

penalties. 
May sentence to work on streets. 
Mayer certifies ordinances on ap- 

peal. 

160-10. 
160-11. 
160-12. 

160-13. 

160-14. and 

160-15. 

160-16. 

Part 3. Constable and Policemen. 

160-17. Constable to take oath of office. 
160-18. Power and duties of constable. 
160-18.1. Right of police officers to trans- 

port prisoners and attend court 
beyond territorial jurisdiction. 

160-19. Constable as tax collector. 
160-20. Policemen appointed. 
160-20.1. Certain policemen authorized to 

issue warrants. 
160-21. Policemen execute criminal process. 

Part 4. Planning Boards. 

. Creation and duties. 

. Board to make reports. 

. Expenses provided for. 

160-22 
160-23 
160-24 

Part 5. General Qualification 
of Officers. 

160-25. Must be voters in town or city. 
160-26. Refusal to qualify and act. 
160-27. Bale office until successor quali- 

fied. 

Part 6. Reduction of Salaries. 

160-28. Reduction of salaries notwithstand- 
ing legislative enactment. 

7a 

Article 3. 

Elections Regulated. 
Sec. 
160-29. 

160-30. 

160-31. 

160-32. 

160-33. 

160-34 

160-35. 

160-36. 

160-37. 

160-38. 

160-39. 

160-40. 

160-41. 

160-42. 

160-43. 

160-44. 

160-45. 

160-46. 

160-47. 

Application of law and exceptions. 
When elections held. 
Polling places. 
Registrars appointed. 
Registrars take oath of office. 
Registration of voters. 
Notice of new registration. 
Registration books revised. 
Time for registration. 
Registration on election day. 
Books open for challenge. 
Practice in challenges. 
Judges of election. 
Vacancies on election day. 
Judges superintend election. 
When polls open and close. 
Who may vote. 
Ballots counted. 
Registration books, 

posited. 
Board of canvassers. 
Meeting of board of canvassers. 

160-50. Board determines result; tie vote. 
160-51. Notice of special election. 
160-51.1. Municipalities empowered to ac- 

quire voting machines. 

where de- 

160-48. 
160-49. 

Article 4, 

Ordinances and Regulations. 

160-52. General power to make _ ordi- 
nances. 

160-53. Power to establish and regulate 
markets. 

160-54. Repair of streets and bridges. 
160-55. Abatement of nuisances. 

Article 5. 

Municipal Taxation. 

160-56. Commissioners may levy taxes. 
160-57. Uniformity of taxes. 
160-58. Dog tax. 

Article 6. 

Sale of Municipal Property. 
Public sale by governing body; 
private sale to other govern- 
mental units. 

160-60. Sale by county commissioners. 
160-61. Title made by mayor. 
160-61.1. Certain counties and municipali- 

ties authorized to execute war- 
ranty deeds; relief from per- 
sonal liability. 

Article 7. 

General Municipal Debts. 

160-62. Popular vote required, except for 
necessary expense. 

160-63. Debts paid out of tax funds. 
160-64. Debts limited to ten per cent of 

assessed values. 

160-59. 



Sec. 
160-65. 
160-66. 
160-67. 
160-68. 
160-69. 
160-70. 
160-71. 
160-72. 
160-73. 
160-74. 

106-75. 

160-76. 
160-77. 

160-78. 
160-79. 

160-80. 
160-81. 

160-82. 
160-82.1. State participation 

160-83. 
160-84. 
160-85. 
160-86. 
160-87. 

160-88. 

160-89. 
160-90. 
160-91. 

160-92. 
160-93. 

160-94. 

160-95. 

160-96. 
160-97. 
160-98. 

160-99. 

CHapter 160. Municipal, CoRPORATIONS 

Article 8. 

Public Libraries. 

Establishment of library. 
Library free. 
Library trustees appointed. 
Joint libraries. 
Contracts with other libraries. 
Powers and duties of trustees. 
Budget adoption and control. 
Special tax for library. 
Issuance of bonds. 
Power to take property by gift or 

devise. 
Title to property vested 
county or municipality. 

Ordinances for protection of library. 
Retention, removal, destruction, etc., 

of library items or equipment. 

in the 

Article 9. 

Local Improvements. 

Explanation of terms. 
Application and effect. 
Publication of resolution or notice. 
When petition required. 
What petition shall contain. 

in local im- 
provements. 

What resolution shall contain. 
Character of work and material. 
Assessments levied. 
Amount of assessment ascertained. 
Assessment roll filed; notice of 

hearing. 
Hearing and confirmation; assess- 
ment lien. 

Appeal to the superior court. 
Power to adjust assessment. 
Payment of assessment in cash or 
by installments. 

Payment of assessment enforced. 
Sale or foreclosure for unpaid as- 
sessments barred in ten years; 
no penalties. 

Extension of time for payment of 
special assessments. 

Assessments in case of tenant for 
life or years. 

Interests of parties ascertained. 
Lien of party making payment. 
Lien in favor of co-tenant or joint 
owner paying special assessments. 

Money borrowed to be paid out of 
assessment. 

160-100. Assessment books prepared. 
160-101. Apportionment of assessments. 
160-102. Local improvement bonds issued. 
160-103. Assessment bonds issued. 
160-104. Improvements on streets abutting 

railroads. 
160-105. Railroad rights of way and con- 

tracts as to streets unaffected. 

Article 10. 

Inspection of Meters. 

160-106. Inspectors appointed. 
160-107. Time of appointment; oath, bond 

and compensation. 

(2 

Sec. 
160-108. 

160-109. 
160-110. 
160-1; 
160-112. 
160-113. 
160-114. 

160-115. 
160-116. 
160-117. 
160-118. 
160-119. 

160-120. 

160-121. 
160-122. 
160-123. 
160-124. 
160-125. 

160-126. 
160-127. 

160-128. 
160-129. 
160-130. 

160-131. 
160-132. 
160-133. 
160-134. 
160-135. 
160-136. 
160-137. 

160-138. 
160-139. 
160-140. 
160-141. 
160-142. 
160-143. 
160-144. 
160-145. 
160-146. 
160-147. 
160-148. 
160-149. 
160-150. 

160-151. 
160-152. 

160-153. 

160-154. 

Apparatus for testing meters pro- 
vided. 

Meters tested before installed. 
Inspection made upon complaint. 
Repayment of deposit. 
Adjustment of charges. 
Standard of accuracy. 
Free access to meters. 

Article 11. 

Regulation of Buildings. 

Chief of fire department. 
Election and compensation. 
Duties of chief of fire department. 
Local inspector of buildings. 
Town aldermen failing to appoint 

inspectors. 
Town officers; inspection of build- 

ings. 
Electrical inspectors. 
County electrical inspectors. 
Deputy inspectors. 
Fire limits established. 
Punishment for failing to establish 

fire limits. 
Building permits. 
Material used in construction of 

walls. 
Frame buildings within fire limits. 
Thickness of walls. 
Foundation of walls; openings and 

doors protected. 
Metallic standpipes required. 
Construction of joists. 
Chimneys and flues. 
Chimneys not built on wood. 
Construction of flues. 
Hanging flues. 
Flues cleaned on completion of 

building. 
Construction of stovepipes. 
Height of foundry chimneys. 
Steampipes; how placed. 
Electric wiring of houses. _ 
Quarterly inspection of buildings. 
Annual inspection of buildings. 
Record of inspections. 
Reports of local inspectors. 
Fees of inspector. 
Care of ashes, waste, etc. 
Ordinances to enforce the law. 
Defects in buildings corrected. 
Owner of building failing to 
comply with law. 

Unsafe buildings condemned. 
Punishment for allowing unsafe 
building to stand. 

Removing notice from condemned 
buildings. 

To what towns applied. 

Article 12. 

Recreation Systems and Playgrounds. 
160-155. 
160-156. 
160-157. 
160-158. 
160-159. 
160-160. 

Title. 
Declaration of State public policy. 
Definitions. 
Powers. 
Funds. 
System conducted by unit or rec- 

reation board. 



Craptser 160. Municrpar, Corrorations 

Sec. 
160-161. Appointment of members to board. 
160-162. Power to accept gifts and hold 

property. 
160-163. Petition for establishment of sys- 

tem and levy of tax; election. 
160-163.1. Validation of bond elections. 
160-164. Joint playgrounds or neighbor- 

hood recreation centers. 
160-165, 160-166. [Deleted.] 

Article 12A. 

Bird Sanctuaries. 

160-166.1. Municipalities authorized to cre- 
ate bird sanctuaries within their 
territorial limits. 

160-166.2. Penalty for violation. 

Article 13. 

Market Houses. 

160-167. Municipalities and counties au- 
thorized to act jointly; loca- 
tion of house, etc. 

Control and management; board of 
managers; regulations; leasing 
space; inspection; manager and 
other employees. 

[ Repealed. ] 
Special tax; specific appropriation. 
Repeal of inconsistent laws; ef- 

Peet. 

160-168. 

160-169. 
160-170. 
ale} 05a (at 

Article 14. 

Zoning Regulations, 

Grant of power. 
Districts. 
Purposes in view. 

160-175. Method of procedure. 
160-176. Changes. 
160-176.1. Protest petition; form; require- 

ments; time for filing. 
160-177. Zoning commission. 
160-178. Board of adjustment. 
160-179. Remedies. 
160-180. Conflict with other laws. 
160-181. Other statutes not repealed. 
160-181.1. Article applicable to buildings 

constructed by State and its 
subdivisions. 

160-181.2. Extraterritorial jurisdiction. 

Article 14A. 

Preservation of Open Spaces and Areas. 

160-181.3. Legislative intent. 
160-181.4. Findings of necessity. 
160-181.5. Counties or municipalities au- 

thorized to acquire and recon- 
vey real property. 

160-181.6. Joint action by governing bodies. 
160-181.7. Powers of governing bodies. 
160-181.8. Appropriations and taxes au- 

thorized; special tax elections. 
160-181.9. Definitions. 
160-181.10. Certain counties excepted from 

article. 

Article 15. 

Repair, Closing and Demolition 
of Unfit Dwellings. 

160-182. Exercise of police power author- 
ized, 

160-172. 
160-173. 
160-174. 

Sec. 
160-183. Definitions. 
160-184. Ordinance authorized as to repair, 

closing and demolition; order of 
public officer. 

160-185. Standards. 
160-186. Service of complaints and orders. 
160-187. Remedies. 
160-188. Compensation to owners of con- 

demned property. 
160-189. Additional powers of public officer. 
160-190. Administration of ordinance. 
160-191. Supplemental nature of article, 

Article 15A. 

Liability for Negligent Operation of 
Motor Vehicles. 

160-191.1. Municipality empowered to waive 
governmental immunity. 

160-191.2. Contract of insurance; payment 
of premiums. 

160-191.3. Action for negligence in perform- 
ance of governmental, etc., 
function authorized; other de- 
fenses not affected. 

160-191.4. Municipality liable only upon 
claims arising after procure- 
ment of insurance. 

160-191.5. Knowledge of insurance to be 
kept from jury. 

Article 15B. 

Joint Water Supply Facilities. 

160-191.6. Acquisition and operation au- 
thorized. 

160-191.7. Contracts and agreements. 
160-191.8. Authority to issue bonds. 
160-191.9. Article regarded as supplemental. 
160-191.10. Inconsistent laws inapplicable 

to article. 

Article 15C. 
Rescue Squads. 

160-191.11. Cities and counties authorized 
to expend funds for rescue 
squads. 

SUBCHAPTER II. MUNICIPAL, 
CORPORATION ACT, OF 1917. 

Article 16. 

Operation of Subchapter. 

160-192. Explanation of terms. 
160-193. Effect upon prior laws. 
160-194. Not to repeal Municipal Finance 

Act. 

Article 17. 

Organization under the Subchapter. 
160-195. Municipal Board of Control; 

changing name of municipality. 
160-196. Number of persons and area in- 

cluded. 
160-197. Petition filed. 
160-198. Hearing of petition and order 

made. 

Article 18. 

Powers of Municipal Corporations. 
Part 1. General Powers Enumerated. 

160-199. Powers applicable to all cities and 
towns, 



Sec. 
160-200. 
160-201. 

160-202. 

160-203. 

160-203.1. 

Patt 

160-204. 
160-205. 
160-206. 

160-207. 

160-208. 

160-209. 

160-210. 

160-211. 

160-212. 

160-213. 

160-214. 

160-215. 

160-216. 

160-217. 

160-218. 

160-219. 
160-220. 

160-221. 
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Corporate powers. 
Salary of mayor and other officers. 
Enumeration of powers not ex- 

clusive. 
Police power extended to outside 

territory. 
Powers over cemetery outside 
corporate limits. 

2. Power to Acquire Property. 

Acquisition by purchase. 
By condemnation. 
Powers in addition and supple- 
mentary to powers in charters. 

Order for condemnation of land; 
assessment districts; maps and 
surveys; hearing. 

Final order; petition for appoint- 
ment of commissioners. 

Summons; return day; conduct of 
proceedings. 

Hearing; appointment of commis- 
sioners; damages and benefits. 

Written reports; land acquired on 
deposit of award. 

Report of benefits or advantages; 
assessment; hearing; confirma- 
tion; lien. 

Appeal; correction, etc., of assess- 
ment; interest; collection. 

Limit of assessments; exceptions; 
transfer to court for trial; appeal 
to Supreme Court. 

Power of courts; 
procedure. 

Change of ownership or transfer 
of property; effect. 

Proceedings to perfect title; pos- 
session by municipality; parties. 

Recovery by municipality if title 
defective; limit of recovery. 

Notice served on nonresidents. 
Registration of final judgment; 

evidence; certificate under seal. 
Pay of appraisal commissioners; 

taxation as costs. 

practice and 

Part 3. Streets and Sidewalks. 
160-222. 

160-223. 
160-224. 
160-225. 

160-226. 

160-226.1. 

160-226.2. 
160-226.3. 
160-226.4. 

160-226.5. 

160-226.6. 
160-227. 

160-227.1. 

Power to make, improve and 
control. 

Increasing width of streets. 
Right of eminent domain. 
Interference with Highway Com- 

mission. 

Part 3A. Subdivisions. 
Municipal legislative body as plat- 

ting authority. 
Procedure for adopting subdivi- 

sion ordinance. 
Procedure for filing plat. 
Subdivision regulations. 
Effect of plat approval on status 

of dedications. 
Penalties for transferring lots in 
unapproved subdivisions. 

Definitions. 
Powers granted herein 

mentary. 

Counties exempt from part. 

supple- 
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Sec. 
160-228. 

Part 

160-229. 

160-230. 

160-231. 
160-232. 

160-233. 
160-234. 

160-235. 

160-236. 
160-237. 
160-238. 

160-239. 

160-240. 
160-241. 

160-242. 

160-243. 

160-244. 

160-245. 

160-246. 

160-247. 

160-248. 

160-249. 

160-250. 

160-251. 

160-252. 

160-253. 

Part 4. Markets. 

Power to establish and control. 

5. Protection of Public Health. 

Ordinances for protection of 
health; contracts for medical 
treatment and hospitalization of 
poor. 

Establish hospitals, 
quarantine, etc. 

Elect health officer. 
Regulate the management of hos- 

pitals. 
Provide for removal of garbage. 
Abate or remedy menaces to 

health. 

pesthouses, 

Part 6. Fire Protection. 

Establish and maintain fire de- 
partment. 

Establish fire limits. 
Regulate construction of buildings. 
Fire protection for property out- 

side city limits; injury to em- 
ployee of fire department. 

Part 7. Sewerage. 

Establish and maintain sewerage 
system. 

Require connections to be made. 
Order for construction or exten- 

sion of system; assessment of 
cost; payment of assessment. 

Ascertainment of cost; assess- 
ment. 

Deposit for inspection; publica- 
tion of completion; time for 
hearing objections. 

Hearing on objections; action; 
entry of confirmation; lien of as- 
sessment; copy of roll to tax 
collector. 

Notice of appeal; service of state- 
ment; no stay of work; trial of 
appeal. 

Correction, etc., of assessment; 
terest and penalties; 
set aside assessment. 

Cash payment; installment pay- 
ments; rate of interest; sale of 
property. 

Notice for payment of assess- 
ment; interest for nonpayment; 
maturity of installments; penal- 
ties. 

Sewerage charges and penalties; 
no len acquired; billing and col- 
lecting agent for sewerage serv- 
ice where municipalities do not 
also provide water service. 

Joint construction, operation, etc., 
of sewerage works by adjacent 
municipal corporations. 

Power of corporations to 
bonds. 

Apportionment of cost; establish- 
ment of charges. 

Charges declared lien upon prop- 
erty. 

in- 
power to 

issue 
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Sec. 
160-254. Law applicable to joint works ini- 

tiated or completed prior to 
effective date. 

Part 8. Light, Water, Sewer and 
Gas Systems. 

160-255. Authority to acquire and main- 
tain light, water, sewer and gas 
systems. 

160-256. Authority to fix and enforce rates. 
160-257. Separate accounts for water sys- 

tem. 

Part 9. Care of Cemeteries. 

160-258. Care fund established. 
160-259. Application of fund. 
160-260. Separate accounts kept. 
160-260.1. Right to condemn and _ take 

over cemeteries adjoining mu- 
nicipal cemeteries. 

160-260.2. Right to condemn easement for 
perpetual care. 

Part 10. Municipal Taxes. 

Provision for listing and collect- 
ing taxes. 

Unlisted taxables entered. 
Power and duties of tax collector. 
Settlement with tax collector. 
Bond of tax collector and other 

officers. 
License to plumbers and electri- 

cians. 

Article 19. 

Exercise of Powers by Governing 
Body. 

Part 1. Municipal Meetings. 

160-267. Legislative powers; how 
cised. 

Quorum and vote required. 
Meetings regulated, and journal 

kept. 

160-261. 

160-262. 
160-263. 
160-264. 
160-265. 

160-266. 

exer= 

160-268. 
160-269. 

Part 2. Ordinances. 

How adopted. 
Ordinances amended or repealed. 
How ordinance pleaded and 

proved. 

Part 3. Officers. 

City clerk elected; appointment of 
deputy clerk; powers and duties. 

Vacancies filled; mayor pro tem. 
160-276. [Repealed.] 
Bonds required. 
Information requested from mayor. 

160-270. 
160-271. 
160-272. 

160-273. 

160-274. 
160-275, 
160-277. 
160-278. 

Part 4. Contracts Regulated. 

160-279. Certain contracts in writing and 
secured. 

160-280. [ Repealed. ] 
160-281. Validating certain conveyances. 
160-281.1. Validation of conveyances by 

cities, towns, school districts, 
etc: 

160-281.2. Validation of agreements  be- 
tween telephone companies and 
municipalities. 
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Part 5. Control of Public Utilities, 
Institutions, and Charities. 

Sec. 
160-282. Power to establish and control 

public utilities, institutions, and 
charities. 

How control exercised. 
Ordinances to regulate manage- 

ment. 

Additional property acquired. 

Effect upon Existing Regulations. 
Existing rights and obligations not 

affected. 
Existing 

force. 
Existing election laws remain in 

force. 
General laws apply. 

Article 20. 

Accounting System. 

Nature of accounting system. 

Article 21. 

Adoption of New Plan of 
Government. 

Part 1. Effect of Adoption. 

Continues corporation with powers 
according to plan. 

Legislative powers not restricted. 
Ordinances remain in force. 
Mayor and alderman to hold no 

other offices. 
160-295. Wards regulated. 

leave BA 

160-296. 
160-297. 
160-298. 
160-299. 
160-300. 
160-301. 

160-283. 
160-284. 

160-285. 

eat tao: 

160-286. 

160-287. ordinances remain in 

160-288. 

160-289. 

160-290. 

160-291. 

160-292. 
160-293. 
160-294. 

Manner of Adoption, 

Petition filed. 
Form of petition. 
Election held. 
Petitions for more than one plan. 
What the ballots shall contain. 
Form of ballots. 

160-302. Series of ballots. 
160-303. How choice determined. 

Part. 3. Result of Adoption. 

160-304. Plan to continue for two years. 
160-305. City officers to carry out plan. 
160-306. First election of officers. 
160-307. Time for officers to qualify. 

Article 22. 

Different Forms of Municipal 
Government. 

Part. 1 Plan “A.” Mayor and City 
Council Elected at Large. 

How it becomes operative. 
Mayor’s election and term of office. 
Number and election of city coun- 

cil. 
Salaries of mayor and councilmen. 
Officers elected by city council. 
Power of removal in mayor. 

160-314. Veto power of mayor. 

Part 2. Plan “B.” Mayor and Council 
Elected by Districts and at Large. 

160-315. How it becomes operative. 
160-316. Mayor’s election and term of office. 

160-308. 
160-309. 
160-310. 

160-311. 
160-312 
160-313. 
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Sec. 
160-317. City council; election and term of 

office. 
Officers elected by city council. 
Power of removal in mayor. 
Salaries of mayor and council. 
Supervisory power of mayor. 
Approval of contracts. 
Veto power in mayor. 

160-318. 
160-319. 
160-320. 
160-321. 
160-322. 
160-323. 

Part 3. Plan “C.” Commission Form 
of Government. 

How it becomes operative. 
Board of commissioners governing 

body. 
Number, power and duties of com- 

missioners. 
Power and duties of mayor. 
Commissioner of administration 

and finance. 
Commissioner of public works. 
Commissioner of public safety. 
Recommendations as to purchases. 
General powers of board of com- 

missioners. 
Commissioners’ service exclusive. 
The initiative and referendum. 
Nomination of candidates. 
Recall of officials by the people. 
Salaries of officers. 

160-324. 
160-325. 

160-326. 

160-327. 
160-328. 

160-329. 
160-330. 
160-331. 
160-332. 

160-333. 
160-334. 
160-335. 
160-336. 
160-337. 

Part 4. Plan “D.” Mayor, City Council, 
; and City Manager. 

How it becomes operative. 
Governing body. 
Number and 

council. 
Power and organization of city 

council. 
Meetings regulated. 
Quorum and conduct of business. 
Vacancies in council. 
Election of mayor. 
Salaries of mayor and council. 
Election of treasurer; salary. 
City manager appointed. 
Power and duties of manager. 
Appointment and removal of offi- 

cers. 
Control of officers and employees. 

Part Ss:Plans: “A yand — 0D, “with Initia< 
tive, Referendum and Recall. 

160-352. How submitted, and effect of 
adoption. 

160-338. 
160-339. 
160-340. election of city 

160-341. 

160-342. 
160-343. 
160-344. 
160-345. 
160-346 
160-347. 
160-348. 
160-349. 
160-350. 

160-351. 

Article 23. 

Amendment and Repeal of Charter. 

160-353. “Home rule” or “local self-govern- 
ment.” 

Ordinances to amend or repeal 
charter. 

Officers to be voted for. 
Petition for amendment or repeal 

of charter. 
Nature of verification. 
Laws controlling elections. 
Several propositions voted on. 
Limitations as to holding special 

elections. 

160-354. 

160-355. 
160-356. 

160-357. 
160-358. 
160-359. 
160-360. 
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Sec. 
160-361. Adoption or change certified and 

recorded. 
Adoption or change ratified by 

vote. 

Plan not changed for two years. 

Article 24. 

Elections Regulated. 

Laws governing elections. 
Publication of notice. 
Time for holding elections. 

160-362. 

160-363. 

160-364. 
160-365. 
160-366. 

SUBCHAPTER III. MUNICIPAL, 
FINANCE ACT. 

Article 25. 

General Provisions. 

160-367. Short title. 
160-368. Meaning of terms. 
160-369. Publication of ordinance and no- 

tices. 
160-370. Application and construction of 

subchapter. 

Article 26. 

Budget and Appropriations. 

160-371. The fiscal year. 
160-372. Special revolving fund for mu- 

nicipalities to avoid borrowing 
money on anticipations. 

Article 27, 

Temporary Loans. 
Money borrowed to meet appro- 

priations. 
Money borrowed to pay judgments 

or interest. 
Money borrowed in anticipation of 

bond sales. 
Notes issued for temporary loans. 

Article 28. 
Permanent Financing. 

Not applied to temporary loans. 
For what purpose bonds may be 

issued. 
Ordinance for bond issue. 
Ordinance not to include unrelated 

purposes. 
Ordinance and bond issue; when 

petition required. 
Determining periods for bonds to 

run, 
Sworn statement of indebtedness. 
Publication of bond ordinance. 
Limitation of action to set aside 

ordinance. 
Ordinance requiring popular vote. 
Elections on bond issue. 
Preparation for issuing bonds. 
Within what time bonds issued. 
Amount and nature of bonds de- 

termined. 
Bonded debt payable in install- 

ments. 

Medium and place of payment. 
Formal execution of bonds. 
Registration and transfer of bonds, 
Application of funds. 
Bonds incontestable after delivery. 

160-373. 

160-374. 

160-375. 

160-376. 

160-377. 
160-378. 

160-379. 
160-380. 

160-381. 

160-382. 

160-383. 
160-384. 
160-385. 

160-386. 
160-387. 
160-388. 
160-389. 
160-390. 

160-391. 

160-392. 
160-393. 
160-394. 
160-395. 
160-396. 
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Sec. 
160-397. Taxes levied for payment of bonds. 
160-398. Destruction of paid bonds and in- 

terest coupons. 

Article 29. 

Restrictions upon the Exercise 
of Municipal Powers. 

160-399. In borrowing or expending money. 
160-400. Manner of passing ordinances and 

resolutions. 
160-401. Enforcement of subchapter. 
160-402. Limitation of tax for general pur- 

poses. 

Article 30. 

General Effect of Municipal 
Finance Act. 

160-403. Effect upon prior laws and pro- 
ceedings taken. 

Article 31. 

Municipal Fiscal Agency Act. 
160-404. Title of article. 
160-405. Payment of fees to bank. 

Article 32. 

Municipal Bond Registration Act. 
160-406. Title of article. 
160-407. Registration. 
160-408. Powers in addition to existing 

powers. 

SUBCHAPTER IV. FISCAL 
CONTROL. 

Article 33. 

Fiscal Control. 

160-409. Title; definitions. 
160-409.1. Municipal accountant. 
160-409.2. Bond of accountants. 
160-409.3. Additional duties of municipal 

accountants. 
160-410. Heads of offices, departments, in- 

stitutions, and agencies to file 
budget statements before June 1. 

160-410.1. Budget estimate. 
160-410.2. Time for filing budget estimate. 
160 410.3. Budget ordinance. 
160-410.4. Copies of ordinance filed with 

municipal treasurer and mu- 
nicipal accountant. 

160-410.5. Failure to raise revenue a misde- 
meanor. 

160-410.6. Emergencies. 
160-410.7. Publication of statement of finan- 

cial condition. 
160-410.8. Amendments to the budget ordi- 

nance. 
160-410.9. Interim appropriations. 
160-411. Provisions for payment. 
160-411.1. Warrants for payment. 
160-411.2. Contracts or expenditures in vi- 

olation of preceding section. 
160-411.3. Accounts to be kept by municipal 

accountant. 
160-411.4. Daily deposits by collecting or 

receiving officers. 
160-411.5. Investment of funds. 
160-412. Conduct by municipal accountant 

constituting misdemeanor, 
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Sec. 
160-412.1. Liability for damages for violation 

by officer or person. 
160-412.2. Recovery of damages. 
160-412.3. Mayor to report to solicitor. 
160-412.4. Purpose of article. 
160-412.5. Application of article. 

Article 34, 

Revenue Bond Act of 1938. 

Title of article. 
Definitions. 
Additional powers. 
Procedure for authorization of un- 

dertaking and revenue bonds. 
Bond provisions. 
Covenants in resolutions. 
No municipal liability on bonds. 
Right to receivership upon default. 
Approval of State agencies and 

sale of bonds by Local Govern- 
ment Commission. 

160-421.1. Revenue refunding bonds. 
160-422. Construction of article. 
160-423. [Struck out.] 
160-424. Article applicable to school dor- 

mitories and teacherages. 

160-413. 
160-414. 
160-415. 
160-416. 

160-417. 
160-418. 
160-419. 
160-420. 
160-421. 

Article 34A. 

Bonds to Finance Sewage 
Disposal System. 

160-424.1. Issuance of bonds 
pality. 

160-424.2. Additional 

pality. 
160-424.3, Fixing or revising schedule of 

rates, etc., for services and 
facilities. 

160-424.4, Authority to charge and collect 
rates, fees, etc.; basis of com- 
putation; additional charge for 
cause. 

160-424.5. Inclusion of charges as part of 
water bill; water disconnected 
upon failure to pay charges. 

160-424.6. Revenues may be pledged to 
bond retirement. 

160-424.7. Powers herein granted are sup- 
plemental. 

160-424.8. Refunding bonds; approval and 
sale of bonds issued under 
article. 

by munici- 

powers of munici- 

SUBCHAPTER V. CAPITAL RE- 
SERVE FUNDS. 

Article 35. 

Capital Reserve Funds. 

Short title. 
Meaning of terms. 
Powers conferred. 
Establishment of fund. 
Appropriations. 
Depository; security. 
Investments. 
Purposes of expenditure. 

160-433. Withdrawals. 
160-434. Limitation. 
160-435 to 160-444. [Repealed.] 

160-425. 
160-426. 
160-427. 
160-428. 
160-429. 
160-430. 
160-431. 
160-432. 
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SUBCHAPTER VI. EXTENSION OF 
CORPORATE LIMITS. 

Article 36. 

Extension of Corporate Limits. 

Part 1. In General 

Sec. 
160-445. Procedure for adoption of ordinance 

extending limits; effect of adop- 
tion when no election required. 

Referendum on question of exten- 
sion, 

Extent of participation in refer- 
endum; call of election. 

Action required by county board 
of elections; publication of res- 
olution as to election; costs of 
election. 

Ballots; effect of majority vote for 
extension. 

Map of annexed area, copy of 
ordinance and election results 
recorded in office of register of 
deeds. 

Surveys of proposed new areas. 
Annexation by petition. 

160-453. Powers granted supplemental. 

Part 2. Municipalities of Less than 5,000. 

160-453.1. Declaration of policy. 
160-453.2. Authority to annex. 
160-453.3. Prerequisites to 

ability to serve; 
plans. 

160-453.4. Character of area to be annexed. 
160-453.5. Procedure for annexation. 
160-453.6. Appeal. 
160-453.7. Annexation recorded. 
160-453.8. Authorized expenditures. 
160-453.9. Definitions. 
160 453.10. Land estimates. 
160-453.11. Effect of part on other laws. 
160-453.12. Counties excepted from part; 

part 1 continued for such 
counties. 

160-446. 

160-447. 

160-448. 

160-449. 

160-450. 

160-451. 
160-452. 

annexation; 
report and 

Part 3. Municipalities of 5,000 or More. 

160-453.13. Declaration of policy. 
160-453.14. Authority to annex. 
160-453.15. Prerequisites to annexation; 

ability to serve; report and 
plans. 

160-453.16. Character of area to be annexed. 
160-453.17. Procedure of annexation. 
160-453.18. Appeal. 
160-453.19. Annexation recorded. 
160-453.20. Authorized expenditures. 
160-453.21. Definitions. 
160 453.22. Population and land estimates. 
160-453.23. Effect of part on other laws. 
160-453.24. Counties excepted from part; 

part 1 continued for such 
counties. 

SUBCHAPTER VII. URBAN RE- 
DEVELOPMENT. 

Article 37. 

Urban Redevelopment Law. 
160-454. Short title. 
160-455. Findings and declaration of policy. 

78 

Sec. 
160-455.1. Additional findings and decla- 

ration of policy. 
160-456. Definitions. 
160-457. Formation of commissions. 
160-458. Appointment and qualifications of 

members of commission. 
160-459. Tenure and compensation of mem- 

bers of commission. 
160-460. Organization of commission. 
160-461. Interest of members or employees. 
160-462. Powers of commission. 
160-463. Preparation and adoption of rede- 

velopment plans. 
160-464. Provisions of the redevelopment 

contract; powers of the com- 
missions; procedure on sale or 
contract. 

160-465. Eminent domain. 
160-466. Issuance of bonds. 
160-467. Powers in connection with issu- 

ance of bonds. 
160-468. Right of obligee. 
160-469. Co-operation by public bodies. 
160-470. Grant of funds by community. 
160-471. Records and reports. 
160-472. Title of purchaser. 
160-473. Preparation of general plan by 

local governing body. 
160-474. Inconsistent provisions. 
160-474.1. Certain actions and proceedings 

of commissions validated. 

SUBCHAPTER VIII. PARKING 
AUTHORITIES AND 

FACILITIES. 

Article 38. 

Parking Authorities. 
160-475. Short title. 
160-476. Definitions. 
160-477. Creation of authority. 
160-478. Appointment, removal, etc., of 

commissioners; quorum; chair- 
man; vice-chairman, agents and 
employees; duration of author- 
ity. 

160-479. Duty of authority and commis- 
sioners. 

160-480. Interested commissioners or em- 
ployees. 

160-481. Purpose and powers of the au- 
thority. 

160-482. Conveyance of property by the city 
to the authority; acquisition of 
property by the city or by the 
authority. 

160-483. Contracts. 
160-484. Moneys of the authority. 
160-485. Bonds of the authority. 
160-486. Notes of the authority. 
160-487. Approval of Local Government 

Commission; application of Lo- 
cal Government Act. 

160-488. Agreements of the State. 
160-489. State and city not liable on bonds. 
160-490. Bonds legal investments for public 

officers and fiduciaries. 
160-491. Exemptions from taxation. 
160-492. Tax contract by the State, 
160-493. Remedies of bondholders. 
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Sec. 
160-494. Actions against the authority. 
160-495. Termination of authority. 
160-496. Inconsistent provisions 

acts superseded. 

Article 39. 
Financing Parking Facilities. 

160-497. Declaration of public necessity. 
160-498. Definitions. 
160-499. General grant of powers. 
160-500. Issuance of bonds. 
160-501. Parking meters. 
160-502. Pledge of revenues. 
160-503. Authorizing ordinance. 

SUBCHAPTER I 

in other 
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Sec. 
160-504. Special assessments. 
160-505. Exemption of property from tax- 

ation. 

160-506. Alternative method. 
160-507. Liberal construction. 

WNUBCHAT IER Ix, PHOTOGRAPHIC 
REPRODUCTION OR RECORDS. 

Article 40. 

Photographic Reproduction of Records. 

160-508. Municipalities brought under terms 
of county act. 

160-509. Terms in county act made appli- 
cable to cities and towns. 

REGULATIONS INDEPENDENT OF ACT OF 1917. 

ARTICLE 1. 

General Powers. 

§ 160-1. Body politic—Every incorporated city or town is a body politic and 
corporate, and shall have the powers prescribed by statute, and those necessarily 
implied by law, and no other. (Code, s. 702; Rev., s. 2915; C. S., s. 2622.) 

Editor’s Note.——For case law survey on 
municipal corporations, see 41 N. C. Law 
Rev. 494. 
Powers.—A municipal corporation is a 

political subdivision of the State and can 
exercise only such powers as are granted 
in express words, or those necessary or 
fairly implied or incident to the powers 
expressly conferred, or those essential to 
the accomplishment of the declared objects 
and purposes of the corporation. Stephen- 
son v. Raleigh, 232 N. C. 42, 59 S. E. (2d) 
195 (1950). 
A municipal corporation has only such 

powers as are granted to it by the General 
Assembly in its specific charter or by the 
general laws of the State applicable to all 
municipal corporations, and the powers 
granted in the charter will be construed 
together with those given under the General 
Statutes. Laughinghouse v. New Bern, 232 
N. C. 596, 61 S. E. (2d) 802 (1950); Star- 
buck v. Havelock, 252 N. C. 176, 113 S. E. 
(2d) 278 (1960). 
A municipal corporation is a creature of 

the General Assembly and has no inherent 
power but can exercise such powers as are 
expressly conferred by the General Assem- 
bly or such as are necessarily implied by 
those expressly given. State v. McGraw, 
249 N. C. 205, 105 S. E. (2d) 659 (1958). 

Same—Discretion as to Accomplishment 
of Purposes.—A municipal corporation has 
only those powers expressly granted in 
its charter and by the general law, con- 
struing the acts together, and those powers 
reasonably implied in or incident to the 
granted powers which are necessary to 

effect the fair intent and purpose of its 
creation, and it may exercise a sound dis- 
cretion as to the means by which the pur- 
poses of its creation may be accomplished. 
Riddle v. Ledbetter), 216 N.C...491, 5 S. E. 
(2d) 542 (1939). 
Same—Outlay of Tax Revenues.—A 

municipality is a creature of the State and 
has “the powers prescribed by the statute, 
and those necessarily implied by law, and 
no other,” therefore a city or town cannot 
make a rightful outlay of its tax revenues 
unless the outlay is explicitly or implicity 
authorized by a statute conforming to the 
Constitution. Horner v. Chamber of Com- 
MMOGs, VER IN (Gy LEO By Sk 1B, (ed) YD 
(1950); Wilson v. High Point, 238 N. C. 
14, 76 S. E. (2d) 546 (1953). 
The implied powers of a municipality 

are those which are necessarily or fairly 
implied in or incident to the powers ex- 
pressly granted, or essential to the accomp- 
lishment of the purposes of the corporation. 
Green v. Kitchin, 229 N. C. 450, 50 S. E. 
545 (1948). For a leading article on this 
case, see 27 N. C. Law Rev. 500. 
A municipal corporation has no author- 

ity to waive its immunity from tort liability 
in performance of its governmental func- 
tions. Stephenson v. Raleigh, 232 N. C. 
42, 59 S. E. (2d) 195 (1950). 

Quoted in Dennis v. Raleigh, 253 N. C. 
400, 116 S. E. (2d) 923 (1960). 

Cited in Wells v. Housing Authority, 213 
N. C. 744, 197 S. E. 693 (1938); Duke Power 
Co. v. Blue Ridge Electric Membership 
Corp. meoaeN. C2596, 137° Saeki (2d) 5812 
(1961). 

§ 160-2. Corporate powers.—A city or town is authorized: 
(1) To sue and be sued in its corporate name. 

Cross References.—As to venue of an 
action against a municipality, see § 1-77 and 
note. As to necessity of demand before 

suit against a municipality, see § 153-64. 
As to time within which an action against 
a municipality must be brought, see § 1-53. 
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In General—A town must be sued in 
its corporate name and not in the name of 
its officers. Young v. Barden, 90 N. C. 424 
(1886). 
How Served with Summons.—A sum- 

mons against a city may be served on the 
mayor and on the secretary of the board 
of aldermen. Loughran v. Hickory, 129 
N. C. 281, 40 S. E. 46 (1901). 
Form of Action.—As a general rule, 

whenever a good cause of action exists 
against a municipal corporation, it may be 
prosecuted by an action in whatever form 
would be appropriate against an individ- 
ual. The creditor is not limited to an action 
by mandamus. Winslow v. Commissioners, 
64 N. C. 218 (1870). 
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Venue in County Where Municipality 
Located.—Cities and towns must be sued 
in the county in which they are located, 
and if suit is brought in another county, 
they have the right to have it removed. 
Jones v. Statesville, 97 N. C. 86, 2 S. E. 
346 (1887). See § 1-77 and note. 
Action in Name of All Citizens against 

City—In an action against a municipal 
corporation to enjoin the collection of an 
illegal tax, it is not error to allow all cit- 
izens other than the original plaintiff to 
be made parties plaintiff. Cobb v. Eliza- 
beth City, 75 N. C. 1 (1876). 

Stated in Cannon v. Wilmington, 242 N. 
C. 711, 89 S. E. (2d) 595 (1955). 

(2) Out of any funds on hand, and without creating any debt, to purchase and 
hold real estate for the use of its inhabitants. 

Cross References.—As to power to dis- 
pose of property, see §§ 160-59 through 
160-61.1. As to power to establish markets, 
see §§ 160-53 and 160-228. As to power 
to acquire property, see §§ 160-204 through 
160-221. 

Erection of Public Building.—The erec- 
tion by a city of a public building with 
funds for the purpose on hand, for gov- 
ernmental offices, academy of music, pub- 

lic meetings, etc., is for a governmental 
purpose, and within the exercise of the 
discretionary powers conferred upon the 
governing body of the municipality, and 
where no further expense may be incurred 
such as to pledge the credit of the city, 
or therein impose an obligation upon it, 
there is no violation of our Constitution, 
Art. VII, § 7. Adams v. Durham, 189 N. 
Ca 2324 1260S, o.611, (1925)% 

(3) To purchase and hold land, within or without its limits, for cemetery pur- 
poses and to prohibit burial of persons at any other place in town and to 
regulate the manner of burial in municipal cemeteries. All municipal cor- 
porations purchasing real property at any trustee’s, mortgagee’s, or com- 
missioner’s sale or execution or tax sale shall be entitled to a conveyance 
therefor from the trustee, mortgagee or other person or officer conducting 
such sale, and deeds to such municipal corporations or their assigns shall 
have the same force and effect as conveyances to private purchasers. 
The provisions of this subsection shall apply to such sales and convey- 
ances as may have been heretofore made by the persons and officers 
herein mentioned. 

Cross References.—See also, § 160-200, 
subdivision (36). As to care of cemeteries, 
see §§ 160-258 to 160-260.2. 

Editor’s Note.—The 1959 amendment re- 
wrote the first sentence of subdivision (3) 
as changed by the 1927 and 1955 amend- 
ments. 

City’s Power over Interment.—The 
ownership of a lot in a cemetery, or license 
to inter therein, is subject to the police 
power of the State, and interments may be 
forbidden, and bodies already interred re- 
moved, by ordinance of the city, if author- 
ized by act of the legislature. Humphrey 
v. Board, 109 N: C. 132; 13 S. E. 793 (1891). 

Relief to Taxpayers When Section Vio- 
lated Where the proper authorities of 
a city had purchased lands for a negro 
cemetery in excess of the fifty acres form- 
erly allowed by subdivision (3), in good 
faith, to meet a necessary need therefor, 
and at a reasonable price, and had paid 
therefor and accepted a deed from the 
owners, injunctive relief at the suit of the 
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taxpayers was denied. Harrison v. New 
Bern, 193 N. C. 555, 137 S. E. 582 (1927). 

Ordinance Not Authorized.—This subsec- 
tion does not impliedly authorize a town 
to enact an ordinance reserving to the town 
the exclusive right to set memorial markers 
in cemeteries and requiring the payment 
of a special charge for setting such markers 
not purchased from the town. Grave con- 
stitutional questions would be raised by any 
statute giving a town such authority. State 
v. McGraw, 249 N. C. 205, 105 S. E. (2d) 
659 (1958). 
The title of the purchaser at a tax fore- 

closure sale may not be challenged by the 
listed owner upon the purchaser’s motion 
for a writ of assistance, and such purchaser 
may be a municipality where it does not 
appear of record that the purchase of the 
land was ultra vires, a municipality having 
the power to purchase land for certain pur- 
poses under this section. Wake County 
v. Johnson, 206 N. C. 478, 174 S. E. 303 
(1934). 
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(4) To make such contracts, and purchase and hold such personal property as 
may be necessary to the exercise of its powers. 

Cross References.—As to power to es- protection, see § 160-235. As to letting 
tablish a library, see § 160-65. As to water contracts for construction, etc., see § 143- 
and lights, see § 160-255 et seq. As to 129 et seq. As to contractor on municipal 
sewerage, see § 160-239 et seq. As to fire building giving bond, see § 44-14. 

(5) To make such orders for the disposition or use of its property as the in- 
terest of the town requires. 

Local Modification.—City of Reidsville: power under this section to make contracts 
1949, c. 323; City of Rocky Mount: 1955, or pass bylaws which shall cede away, con- 
c. 499, s. 4; city of Statesville: 1955, c. 593. trol, or embarrass their legislative or gov- 

Cross References.—As to sale of munic- ernmental powers, or which shall disable 
ipal property, see §§ 160-59 to 160-61.1. them from performing their public duties. 
As to reconveyance of property donated ‘The receipt of $600 from a citizen in con- 
to municipality for a specific purpose, see sideration of locating certain public build- 
§ 153-3. ings near his property so as to enhance 

Power to Cede Away or Control Public the value is such a contract. Edwards v. 
Affairs—Municipal corporations may make Goldsboro, 141 N. C. 60, 53 S. E. 652 (1906). 
authorized contracts, but they have no 

(6) To grant upon reasonable terms franchises for public utilities, such grants 
not to exceed the period of sixty years, unless renewed at the end of the 
period granted ; also to sell or lease, upon such conditions and with such 
terms of payment as the city or town may prescribe, any waterworks, 
lighting plants, gas or electric, or any other public utility which may be 
owned by any city or town: Provided, that in the event of such sale or 
lease it shall be approved by a majority of the qualified voters of such 
city or town; and also to make contracts, for a period not exceeding 
thirty years, for the supply of light, water or other public commodity. 

Editor’s Note.——The second 1921 amend- tion; that is, the right to engage within the 
ment inserted the provision for conditions corporate boundaries in business of a pub- 
and terms, and the 1933 amendment struck lic nature. Duke Power Co. v. Blue Ridge 
out a provision that the subsection should Electric Membership Corp., 253 N. C. 596, 
not appy to Cumberland County. 117 So EL (2d) 812 (1961). 

Although the Utilities Commission is the In Granting Franchise Municipality Ex- 
principal agency for regulation of electricity ercises Governmental Function.—In the 
rates in North Carolina, the municipalities granting of a franchise to a public utility 
still can, if they will, play an important to operate a system for furnishing gas for 
part in view of this section. See 12 N. C. cooking and heating to residents of the 
Law Rev. 294. municipality, the municipality exercises a 
The sovereign right to franchise implies governmental function, and may not be 

the power to control for public benefit, in- held liable in tort to a person injured by 
cluding among other things, the right to a gas explosion, even if it be conceded that 
fix reasonable rates and to specify where the city was negligent in continuing the 
the franchise may or may not be exercised franchise after the pipe lines and equip- 
so as to afford adequate service to the ment of the licensee had become defective. 
public. Duke Power Co. v. Blue Ridge Denning v. Goldsboro Gas Co., 246 N. C. 
Electric Membership Corp., 253 N. C. 596, 541, 98 S. E. (2d) 910 (1957). 
117 S. E. (2d) 812 (1961). Additional Tax Not Authorized.—Con- 

Discretion of Local Body.—The terms  struing this subsection, in pari materia with 
and conditions upon which franchises to § 105-120 (f), it becomes clear that no au- 
public utilities are to be granted, unless  thorization of additional tax was intended 
clearly unreasonable or expressly prohib- by this subsection. State v. Wilson, 252 
ited by law, rests in the sound discretion N. C. 640, 114 S. E. (2d) 786 (1960). 
of the local body. Mullen v. Louisburg, Franchises for Use of Streets Must Be 
225 (N..C.53, 33 S._E. (2d)-484;(1945), Expressly Conferred— ‘The law is well 

Statutory Term Read into Contract— _ settled that the title either of the fee in 
Where a franchise granted by a munic- the soil or an easement is vested in the 
ipality fails to stipulate a term, the stat- municipality, in trust for the use of the 
utory term of sixty years will be read into people as and for a public highway, and 
the contract as a part thereof. Boyce v. that it cannot, without legislative author- 
Gastonia, 227 N. C. 189, 41 S. E. (2d) 355 ity, divert them from this use.” Therefore 
(1947). a grant by a city of a franchise allowing gas 
Every town has the power to grant fran- pipes to be laid in its streets is void 

chises to public utilities under this subsec- unless allowed by express legislation. 
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Elizabeth City v. Banks, 150 N. C. 407, 64 
S. E. 189 (1909). 

Duty Imposed with Franchise to Water 
Company.—The acceptance of a municipal 
franchise by a water company carries with 
it the duty of supplying water to all per- 
sons along the lines of its mains without 
discrimination and at uniform rates. Grif- 
fin v. Goldsboro Water Co., 122 N. C. 206, 
30 S. E. 319 (1898). 
Same—Power to Repudiate—A_ water 

company operating under a franchise-con- 
tract from a city or town, and receiving 
the benefits and advantages arising there- 
under, may not repudiate the duty of sup- 
plying water free to public schools, etc., 
which it had expressly contracted to do 
in accepting the franchise containing such 
provision, and collect for water it had fur- 
nished them upon a quantum meruit or 
otherwise. Henderson Water Co. v. Trus- 
tees; 161 Ne Cei7 i) Goro. Ee oer 1909 )R 

Rights of Abutting Owners.—As against 
the rights of abutting owners the munic- 
ipal authorities have no power to grant 
to a railroad company an easement to lay 
its track upon and operate its trains over 
the streets of a town, even though the title 
to the streets be in the town. Staton v. 
Atlantic, Coast) LineeR. Co-w14 aN Ga428: 
61 S. E. 455 (1908). 

Exclusive Privilege Unconstitutional.— 
Those provisions of an ordinance granting 
the exclusive privilege to construct and 
maintain waterworks within the corporate 
limits of a town, and the exclusive use of 
its streets, alleys, sidewalks, public grounds, 
streams and bridges, come within the con- 
firmation of § 31, of Art. I, of the Consti- 
tution of this State, which declares that 
“perpetuities and monopolies are contrary 
to the genius of a free state and ought not 
be allowed.” ‘Thrift v. Elizabeth City, 122 
N. C. 31, 30 S. E. 349 (1898). 
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License Not a Permanent Easement.— 
A license granted by a city to a railroad 
company to lay a track upon and to that 
extent use the streets, in the absence of an 
express power in the charter to do so, such 
license cannot be construed into a grant 
of a permanent easement. State v. Atlantic 
SONS C. Ro Com 14teNne CC. 736. 63' Sasso 
(1906). 
Power to Annul License to Street Rail- 

road.—After a city, by ordinance, has 
granted a street railroad a right to con- 
struct its line over certain streets it cannot 
by subsequent ordinance arbitrarily annul 
such license. Asheville St. Ry. Co. v. Ashe- 
ville, 109 N, C. 688, 14 S. E. 316 (1891). 

Private Sale of Property Held for Pub- 
lic Use.—The provision of § 160-59 in re- 
gard to sale at public outcry is not appli- 
cable to sales under this section, and when 
the approval of the voters is had there may 
be a private sale of such property as is 
included in the provision of this section. 
Section 160-59 is not applicable to property 
held in trust, Church v. Dula, 148 N. C. 
262, 61 S. E. 639 (1908), and it was for a 
sale of such property that this section was 
especially intended. See Allen v. Reids- 
ville, 178 N. C. 513, 101 S. E. 267 (1919). 
When Approval of Voters Not Re- 

quired.cWhere a municipality decides to 
abandon the generation of electricity by 
the use of Diesel engines and substitute 
therefor electricity purchased wholesale for 
distribution through its electric plant, and 
in pursuance of such change of policy, 
advertises a sale of Diesel engines under 
§ 160-59, there is no sale by such municipal- 
ity of its electric plant requiring approval 
of a majority of the qualified voters under 
this section. Mullen v. Louisburg, 225 N. 
C. 53, 33'S: E. (2d)°484"@1945)- 

Cited in Wishart v. Lumberton, 254 N. 
C. 94, 118 S. E* (2d) 35 (41961). 

(7) To provide for the municipal government of its inhabitants in the manner 
required by law. 

Cited in State v. Vanhook, 182 N. C. 
831, 109 S. E. 65 (1921). 

(8) To levy and collect such taxes as are authorized by law. 

Cross Reference.—As to municipal tax- 
ation, see § 160-56 et seq. 

(9) To do and perform all other duties and powers authorized by law. 

Cross References.—As to authority of 
municipalities to co-operate in planning, 
constructing, and operating housing proj- 
ects, see § 157-40 et seq. As to duty of 
governing body in city of over 10,000 to 
establish a juvenile court, see § 110-44. As 
to power to establish and maintain meat 
inspection, see § 106-161. As to power to 
contribute toward erection of memorials, 
see § 100-10. As to power to appropriate 
money for joint county and municipal hos- 
pitals, see § 131-46. As to power to make 
rules and regulations concerning motor 
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vehicles, see § 20-169. As to authority to 
lease, convey or acquire property for use 
as armory, see § 143-235. As to appropri- 
ations for benefit of military units, see § 
143-236. 

Can Only Exercise Conferred Power.— 
A municipality has no inherent police 
powers, but can exercise only those con- 
ferred by the State, and any reasonable 
doubt concerning such powers is resolved 
against it. State v. Dannenberg, 150 N. 
Cr7996aS: He o46701 914): 

Parking Fee.—Prior to the 1941 amend- 
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ment of § 160-200, subdivision (31), it was 
held that this section did not confer upon 
a municipality authority to enact ordinances C. 

imposing a parking fee or charge for a 
parking space. Rhodes y. Raleigh, 217 N. 

627, 9 S. E. (2d) 389 (1940). 

(10) To establish, erect, repair, maintain and operate a city or town jail or 
guardhouse, and to raise by taxation the moneys necessary therefor. 

Editor’s Note.—The 1949 amendment 
added subdivision (10). For brief comment 
on amendment, see 27 N. C. Law Rev. 473. 

(11) To apportion between existing municipal voting units, wards, precincts, 
or districts, newly annexed areas not so apportioned in the act of annexa- 
tion. This apportionment shall be effective as of the date of annexation 
of the territory. Apportionments heretofore made are hereby ratified 
and confirmed. (Code, ss. 704, 3117; 1901, c. 283; 1905, c. 526; Rev., 
S916 91 O07 0/88 Pel 19179 e223 CS 4 822623 SE XeSess 1921; 
Coe 1927) Ce 1451933) ch.693 1949%c7 9383 1955, 7731959, c39F: 
1961, c. 308.) 

Editor’s Note.—The 
added subdivision (11). 

1961 amendment 

§ 160-3. How corporate powers exercised. —The corporate powers can be 
exercised only by the board of commissioners, or in pursuance of resolutions adopted 
by them, unless otherwise specially provided by law. (Code, s. 703; Rev., s. 2917; 
C8Ss s1 2024.) 

Cross Reference.—As to exercise of 
powers by governing body, see § 160-267 
Ciuseds 

Majority of Those Present May Vali- 
date Ordinance.—If an act is to be done 
by an incorporated body, the law resolu- 

tion or ordinance authorizing it to be done 
is valid if passed by a majority of those 
present at a legal meeting. Cleveland Cot- 
ton Mills v. Commissioners, 108 N. C. 678, 
13). E: 271 (1891); LeRoy yv. Elizabeth 
Citys i66 INeCA93" 81 +S; Eo 1072 (1914). 

§ 160-4. Application and meaning of terms.—This subchapter shall apply to 
all incorporated cities and towns where the same shall not be inconsistent with special 
acts of incorporation, or special laws in reference thereto, and the word “commis- 
sioners” shall also be construed to mean “aldermen,” or other governing municipal 
authorities. The sections relating to municipal or town elections shall apply to all 
cities and towns not expressly excepted by law. (R. C., c. 111, s. 23; Code, s. 3827; 
Reve sacvlaG. oS. 20c0,) 

Cross Reference—As to application of 
Municipal Corporation Act of 1917, see § 
160-193. 

General Law Applies if Not Inconsist- 
ent with Special Law or Charter.—A 
general law applies to all towns and cities 
in the State if it is not inconsistent with 
some special law or the charter of a town 

Inconsistent Laws—Which Prevails.— 
The general law holds in the absence of 
special laws. In case of special laws the 
general law is repealed only to the extent 
of a conflict. If there is no conflict the two 
may be construed in pari materia. Raleigh 
Va Peace, L10 NC. 32.14 5. BE. 521. (1892), 

Stated in Mas v. Mooresville, 222 N. 
Ormcity,  otate “vV.eomith, 103) Ni) Cr. 403, 
9 S. E. 435 (1889). 

§ 160-4.1. Estimate of municipal population authorizing participation in 
State-collected funds—Whenever a municipality of the State of North Caro- 
lina is not included in the last federal decennial census by reason of its being un- 
incorporated at the time said census was taken and certified, said municipality 
becoming incorporated after such census shall be entitled to participate in all State- 
collected funds allocated to the local units of governments of the State by filing with 
the department or agencies of the State government charged with the responsibility 
of distributing such funds an estimate of the population of such municipality. Such 
estimate shall be approved by the governing body of the municipality and by the 
county board of commissioners of the county wherein such municipality is located. 
And when so approved the estimate of the population shall be the official census of 
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C. 283, 22 S. E. (2d) 907 (1942). 
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said municipality until the next federal decennial census is released. All depart- 
ments or agencies of the State government charged with the responsibility of dis- 

tributing such funds are hereby authorized and directed to accept such estimate of 
population in distributing and allocating such funds. (1953, c. 79.) 

Cross Reference.—As to allocation of 
funds to municipalities, see § 136-41.2. 

ARTICLE 2, 

Municipal Officers. 

Part 1. Commissioners. 

§ 160-5. Number and election—The board of commissioners of each town 
shall consist of not less than three nor more than seven commissioners, who shall be 
biennially elected by the qualified voters of the town, at the time and in the manner 
prescribed by law. (R. C.,’c. 111s. 1; Code. s. 3/8/;5 Revjissy20l/20195 Cio. 
s. 2626.) 

Cross 
commissioners, see 
160-317, and 160-340. 

election laws, see § 163-148 et seq. As to 
municipal elections, see § 160-29 et seq. 

References.—As to number of 
§§ 160-198, 160-310, 

As to the general 

§ 160-6. Number may be changed.—After the first election the voters of any 
town may, whenever and as often as they choose, at the time of electing commission- 
ers, and after due notice given thereof by the commissioners then in authority, by a 
majority of all the votes cast, alter the number of commissioners, so that the number 
be not more than seven nor less than three; and thenceforth the number of com- 
missioners agreed on shall be chosen. (R. C., c. 111, s. 7; Code, s. 3791; Rev., s. 
DO22 Es Se, SR BOLLE) 

§ 160-7. Oath of office—The commissioners shall take and subscribe an oath 
before some person authorized by law to administer oaths that they will faithfully 
and impartially discharge the duties of their office, and such oaths shall be filed with 
the mayor of such town and entered in a book kept for that purpose. (R. C., c. 111, 
gr i2Z (Code, Sx3/o9 #REVs S$. 2920 "Cas, 5. 202e, ) 

Cross Reference——As to oaths required, 
see §§ 11-6, 11-7, and 11-11. 

§ 160-8. Vacancies filled—In case of a vacancy after election in the office of 
commissioner the others may fill it until the next election. (R. C., c. 111, s. 9; Code, 
Sa0/03; Revers acocl: C. oeese 20294) 

§ 160-9. Commissioners appoint other officers and fix salaries.—The board of 
commissioners may appoint a town constable, and such other officers and agents as 
may be necessary to enforce their ordinances and regulations, keep their records, 
and conduct their affairs; may determine the amount of their salaries or compensa- 
tion; and also the compensation or salary of the mayor; may impose oaths of office 
upon them, and require bonds from them payable to the State, in proper penalties for 
the faithful discharge of their duties. (R. C., c. 111, s. 13; 1862, c. 51; Code, s. 
38007 Rey.,($292925 °C, §., 8.2630.) 

Special Tax Collector—Whenever the 
authorities of a town shall be commanded 
to levy and collect taxes they may appoint 
a special tax collector to collect the same. 
But this power to appoint such a collector 
is additional, and does not abridge their 
right to require the collection to be made 
by the regular officer appointed for that 
purpose. Webb v. Beaufort, 88 N. C. 496 
(1883). 

Compensation When No Salary Speci- 
fied—Where a municipal corporation en- 
gages a commissioner of its sinking fund 
under the provisions of its charter, by which 
the incumbent was employed for a term of 
years continuously, his employment is that 
of a public officer, which precludes compen- 
sation based upon a quantum meruit, and 
he may not recover for his services in 
the absence of express statutory provision. 
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Borden v. Goldsboro, 173 N. C. 661, 92 S. 
E. 694 (1917). 

Applied in Wadesboro vy. Atkinson, 107 
N. C. 317, 12 S. E. 202 (1890). 
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Cited in Wilson v. Mooresville, 222 N. 
C. 283, 22 S. E. (2d) 907 (1942); Green v. 
Kitchin, 229 N. C. 450, 50 S. EB. (2d) 545 
(1948). 

Part 2. Mayor. 

§ 160-10. How elected; vacancy.—At the same time when commissioners are 
elected, the voters may by ballot, under the inspection of the same persons and under 
the same rules and regulations, elect a mayor of the town; and the person having 
the highest number of votes shall be declared elected. In case of vacancy in the 
office, the commissioners may fill the same. (R. C., c. 111, s. 10; Code, s. 3794; 
Rey eel Cee cools) 

Cross References.—As to election of 
mayor under Plan “A” of municipal goy- 
ernment, see § 160-309; under Plan “B,” 
see § 160-316; under Plan ‘“‘C,” see § 160- 
335; under Plan “D,” see § 160-345. As 
to governing body filling vacancy, see § 
160-274. 

Powers and Duties of Mayor—Mayor 
Pro Tem.—The word “mayor” first occurs 
in English history in 1189, when Richard 
I substituted a mayor for the two bailiffs 
of London. In 5 Words and Phrases, 4450, 
it is said that the word “mayor” comes 
from an old English word “maier,” which 
means “power,” “authority,” and not from 
the Latin “major’—greater. He represents 
the power and authority of the town, and 
the duty of presiding at meetings of the 
town commissioners is only one of the 

duties he exercises. While the powers and 
duties of the mayor may vary according to 
the charter of the town or the laws of the 
State, it is probably without any exception 
his duty to execute the laws and local 
regulations of his city and to supervise the 
discharge of their duties by the subordinate 
officers of the city government. Such an 
office could not be left vacant, without 
public inconvenience, during the illness or 
absence of the incumbent, and hence § 
160-12 provides a mode of selecting a sub- 
stitute, a pro tem. mayor, who shall “exer- 
cise his duties’—meaning all his duties 
(for there is no restriction) and as fully 
as he could have done. State v. Thomas, 
Aloe Cre Ol moun Hepes 906) eS tO. 

restriction on powers, see § 160-274. 

§ 160-11. Oath of office.—The mayor, before some justice of the peace, or 
other person authorized by law to administer oaths, shall take and subscribe the 
oaths prescribed for public officers, and an oath that he will faithfully and impartially 
discharge the duties imposed upon him by law, which said oath shall be filed with 
the records of the town and be entered on the same book with the oaths of the com- 
le foie se Ce) Lins el ig ONC RS OVO ts eV ar Sa Oe srt, Sa sOGet) 

Cross Reference.—As to oaths required, 
see §§ 11-6, 11-7 and 11-11. 

§ 160-12. Presides at commissioners’ meeting; mayor pro tem.—The mayor 
shall preside at the meetings of the commissioners, but shall have no vote except 
in case of a tie; and in the event of his absence or sickness, the board of commis- 
sioners may appoint one of their number pro tempore, to exercise his duties. (R. C., 
Call Ibe Coders. 3/94 hevis 522990; Gros sv2633:) 

Cross References.—As to veto power of 
mayor under Plan “A” of municipal gov- 
ernment, see § 160-314; under Plan ‘“B,” 
see § 160-323. As to power of mayor pro 
tempore, see § 160-274. 

Mayor’s Power to Vote.—Ordinarily the 
office of mayor is of an executive or ad- 
ministrative character, and he is not per- 
mitted to vote except in cases where it is 

especially provided. Markham v. Simpson, 
175 N. C. 185, 95 S. E. 106 (1918). 
Powers of Mayor Pro Tem.—The ap- 

pointment of a mayor pro tem. vest him 
with all the powers of the mayor, includ- 
ing that of issuing warrants in criminal 
ACtiONSwOLate Vas Luomas e141 N.C, 797: 
53 S. E. 522 (1906). As to restriction on 
powers, see § 160-274. 

§ 160-13. Mayor’s jurisdiction as a court.—The mayor of every city or in- 
corporated town is hereby constituted an inferior court, and as such court such 
mayor shall be a magistrate and conservator of the peace, and within the corporate 
limits of his city or town shall have the jurisdiction of a justice of the peace in all 
criminal matters arising under the laws of the State, or under the ordinances of such 
city or town. The rules of law regulating proceedings before a justice of the peace 
shall be applicable to proceedings before such mayor, and he shall be entitled to the 
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same fees which are allowed to justices of the peace. (1871-2, c. 195; 1876-7, c. 
243 ; Code, s. 3818; Rev., s. 2934; C. S., s. 2634.) 

Local Modification.—City of Concord: 
1955, c. 687. 

Cross References.—As to jurisdiction of 
a justice of the peace in criminal matters, 
see §§ 7-129 and 7-211. As to rules of 
practice before a justice, see § 7-149. As 
to fees allowed a justice, see § 7-134. As 
to jurisdiction of municipal recorder’s court, 
see § 7-190. See also, § 7-223. As to 
municipal-county courts, see § 7-240. 

Power of Legislature to Grant Jurisdic- 
tion.—The legislature has power to grant 
to the chief officers of cities and towns all 
the jurisdiction which it could grant to 
judges of special courts under the Consti- 
tution. State v. Pender, 66 N. C. 314 (1872). 

Criminal Jurisdiction—The mayors of 
towns and cities have jurisdiction of the 
offense of violating town or city ordi- 
nances. State v. Wilson, 106 N. C. 718, 
11 S. E. 254 (1890). They also have the 
same criminal jurisdiction within the cor- 
porate limits as a justice of the peace. 
Greensboro v. Shields, 78 N. C. 417 (1878). 
They occasionally have concurrent juris- 
diction in such matters. State v. Cainan, 
94 N. C. 880 (1886). 

Enforcement of City Laws.—“The duties 
of a mayor are to cause the laws of the 
city to be enforced, and to superintend in- 
ferior officers.” State v. Thomas, 141 N. 
Cy 791,535. E. bee, (1906); 
Whether Street Established and Ob- 

structed—The mayor’s court has juris- 
diction of a case in which the controversy 
is whether or not a public street has been 
established, and whether or not a certain 
party obstructed it in violation of an or- 
dinance. Such a controversy is not as to 
title to the land for if the street is estab- 
lished title is not material. Henderson vy. 
Davis, 106 N. C. 88, 11 S. E. 573 (1890). 

Conviction Not Bar to Prosecution in 
Higher Courts.—A conviction of violating 
a city ordinance punishing the disturbance 
of the good order and quiet of the town by 
fighting is not a bar to a prosecution by 
the State for an assault. State v. Taylor, 

133 N. C. 755, 46 S. E. 5 (1903). 
Punishment for Contempt.—In In re 

Deaton, 105 N. C. 59, 11 S. E. 244 (1890), 
it is decided that the power given justices 
of the peace by § 5-6, is extended to mayors 
by this section. But, in fact, the power to 
punish for contempt is inherent in all courts 
and essential to their existence. State v. 
Aiken, 113 N. C. 651, 18 S. E. 690 (1893). 

Every court inherently possesses power 
to fine for contempt. As the mayor’s court 
is ‘an inferior court” it possesses this power. 
In re Deaton, 105 N. C. 59, 11 S. E. 244 
(1890). 

Statute or Ordinance Must Be Set Out 
and Conformed to.—In a trial before a 
mayor the statute or ordinance that the ac- 
cused is prosecuted under must be set out, 
and the one he is prosecuted under con- 
formed to. Greensboro v. Shields, 78 N. C. 
417. (878). 
Same—Amendment of Warrant.—A war- 

rant for violating a town ordinance, held 
bad for omitting to set forth the act by 
virtue of which the ordinance was passed, 
may be amended after verdict on payment 
of costs. Commissioners v. Frank, 46 N. 
C. 436 (1854). 

Right of Removal.—One prosecuted be- 
fore a mayor for violating a town ordi- 
nance is not entitled to a removal under § 
7-147, for that section is applicable only to 
justices of the peace. Although the two 
officers exercise concurrent jurisdiction in 
some matters, they are distinct. State v. 
Joyner, 127 N. C. 541, 37 S. E. 201 (1900). 

Applied in State v. Cainan, 94 N. C. 880 
(1886); State v. Smith, 103 N. C. 403, 9 
S. E. 435 (1889); State v. Peters, 107 N. 
GC. 876,.12..52. 2.744300), 

Stated in State v. Doughtie, 238 N. C. 
228, 77 S. E. (2d) 642 (1953). 

Cited in Board v. Henderson, 126 N. C. 
689, 36 S. E. 158 (1900); Paul v. Wash- 
ington, 134 N. C. 363, 47 S. E. 793 (1904); 
School Directors v. Asheville, 137 N. C. 
503, 50 S. E. 279 (1905); Barnes v. Cherry, 
190 N. C..%72, 130 S. E. 611. (1925). 

§ 160-14. Enforcement of ordinances and penalties—As such court the 
mayor shall have authority to hear and determine all cases that may arise upon the 
ordinances of the city or town; to enforce penalties by issuing execution upon any 
adjudged violation thereof, and to execute the laws and rules that may be made and 
provided by the board of commissioners of the city or town for the government 
and regulation of the city or town; but in all cases any person dissatisfied with the 
judgment of the mayor may appeal to the superior court as in case of a judgment 
rendered by a justice of the peace. (1876-7, c. 243, s. 2; Code, s. 3819; Rev., s. 
20357 Ua nace Oo0) 

Cross References.—As to punishment for 
violation of an ordinance, see § 14-4. As 
to appeal from judgment rendered by a 
justice of the peace, see § 7-177 et seq., and 
also § 1-299. As to the adoption of ordi- 
nances, see § 160-270. 

Superior Court’s Jurisdiction over Ordi- 

nances.—An offense against a city must 
be punished under the ordinances of the 
city, and the superior court has no juris- 
diction. State v. White, 76 N. C. 15 (1877); 
State v. Threadgill, 76 N. C.17 (1877). This 
is true if the city ordinance does not con- 
flict with the general law. When there is 
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a conflict the general law prevails, and 
the superior court has jurisdiction. Wash- 
levetiorn i7 lsleicawawrornal, 73 IN, (Ci, SH (Gusni). 
The right of appeal to the superior court 
preserves the constitutional rights of one 

convicted in a mayor’s court. State v. 
Brittain, 143 N. C. 668, 57 S. E. 352 (1907). 

Cited in Guano Co. v. Tarboro, 126 N. 
C368, 35 S..H2315C1900). 

§ 160-15. May sentence to work on streets.—In all cases where judgments 
may be entered up against any person for fines, according to the laws and ordinances 
of any incorporated town, and the person against whom the same is so adjudged 
refuses or is unable to pay such judgment, the mayor before whom such judgment 
is entered may order and require such person, so convicted, to work on the streets 
or other public works until, at fair rates of wages, such person shall have worked 
out the full amount of the judgment and costs of the prosecution; and all sums 
received for such fines shall be paid into the treasury. No woman shall be worked 
om the streets, (1806-7, c. 13.;\Code,-s, 38063, 1897, c., 270; 1899,-c, 128; Rev., s. 
PVM CREE Seb ery) 

Fine Treated as Debt——A fine or penalty 
imposed by a municipal ordinance is treated 
as a debt, and, under Art. 1, § 16, of the 
Constitution, a person from whom it is 
attempted to be collected is exempt from 

arrest, but he may be indicted and punished 
for the criminal offense of violation of the 
ordinance for which it is imposed, under the 
statute. State v. Earnhardt, 107 N. C. 789, 
12 S. E. 426 (1890). 

§ 160-16. Mayor certifies ordinances on appeal.—In all cases of appeal from 
a mayor’s court to'the superior or other court of appeal, when the offense charged 
is the violation of a town ordinance the mayor shall send with the papers in the case 
a true copy of the ordinance alleged to have been violated, and shall certify under 
his hand and seal that said ordinance was in force at the time of the alleged violation 
Oletie samen lSU9S CHZ/7 Kev sazo00. Cay S.'203/2) 

Cross Reference.—As to how ordinance 
is pleaded and proved, see §§ 8-5 and 160- 
272. 

This section is construed with § 8-5 and 
a certificate or affidavit stating that the 
attached paper is a copy of the ordinance 
is sufficient to admit it in evidence, al- 
though it is not certified that it was in 
force at the time of the alleged violation. 
But anything other than strict compliance 
with this section is not commended. State 
v. Abernethy, 190 N. C. 768, 130 S. E. 619 
(1925). 

Place of Signature—“The failure of the 
mayor to sign the certificate at the bot- 
tom does not render it invalid, for the 
place of the signature is not material. It 
may be at the top, or in the body, of the 

v. Starr, 165 N. C. 657, 81 S. E. 929 (1914). 
‘It is well settled in this State that when 
a signature is essential to the validity of an 
instrument, it is not necessary that the sig- 
nature appear at the end, unless the statute 
use the word “subscribe.” Devereux v. 
McMahon, 108 N. C. 134,:12 S. E. 902 
(1891); Richards v. Lumber Co., 158 N. C. 
54, 73 S. E. 485 (1911); Boger v. Lumber 
Coan, 165 NiaGe oo teo Looe eres C19 T4 oe: 
State v. Abernethy, 190 N. C. 768, 130 S. E. 
619 (1925). 

Records Kept by Clerk Evidence of 
Ordinance.—The records of the proceedings 
of the board of aldermen, kept by the town 
clerk, is competent evidence of town ordi- 
nances. State v. Irvin, 126 N. C. 89, 35 S. E. 
430 (1900). 

instrument, as well as at the foot. Burriss 

Part 3. Constable and Policemen. 

§ 160-17. Constable to take oath of office.—The town constable shall, before 
some person authorized to administer oaths, take and subscribe to the oaths prescribed 
for public officers, and an oath that he will faithfully and impartially discharge the 
duties of his office according to law, which said oath shall be filed with the mayor 
and entered in a book with the oaths of the commissioners. (R. C., c. 111, s. 20; 
Code, SrooUe Rev. S5 2905; Clo, 642038.) 

Cross Reference.—As to oaths prescribed 
for public officers, see §§ 11-6 and 11-7. 

Applied in Wadesboro y. Atkinson, 107 

NaCo oli aleosaee 2028 (1890). 
Cited in Paul v. Washington, 134 N. C. 

363, 47 S. E. 793 (1904). 

§ 160-18. Power and duties of constable——As a peace officer, the constable 
shall have within the town all the powers of a constable in the county; and as a 
ministerial officer, he shall have power to serve all civil and criminal process that 
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may be directed to him by any court within his county, under the same regulations 
and penalties as prescribed by law in the case of other constables, and to enforce 
the ordinances and regulations of the board of commissioners as the board may 
direct. Whenever any process or other notice is so directed as to authorize a town- 
ship constable to execute the same a town constable in that county may execute the 
same without any more specific direction: Provided, such town constable shall be 
required to give bond for performance of his duties such as is required of township 
constables who execute civil process. (R. C., c. 111, s. 20; 1879, c. 266; Code, ss. 
3808; 38103-1897 "cr S19 ISO Ne, 168: (Rey, s. 2909 1 Wry Coc, Gunite ocmorenee 
2639.) 

Cross Reference.—As to powers, duties, 
bond, etc., of township constables, see § 
151-1 et seq. 

Process Must Be Directed to Constable. 
—It was held in Davis v. Sanderlin, 119 
N. C. 84, 25 S. E. 815 (1896), that process 
could not be served by a constable outside 
of his town or city, where the process was 
directed to “any constable or other law- 
ful officer of said county” and that to en- 
able a constable of a city or town to serve 
court process, such process must be directed 
(addressed) to him, as required, not neces- 
sarily by name, but officially as the consta- 
ble of his city or town. And the law is the 
same if a constable undertakes to execute 
process within the limits of the town or city. 
In all cases where constables undertake to 
execute process under this section they can 
do so only in those cases where the proc- 
ess is directed (addressed) to them as 
constables of such city or town. Forte v. 
Boone, 114 N. C. 176, 19 S. E. 632 (1894); 
Upper Appomattox Co. v. Buffalo, 121 N. 
C. 37, 27 S. E. 999 (1897); Baker v. Brem, 
126 N. C. 367, 35 S. E. 630 (1900). 

Authority to Serve for Superior Court. 
—A constable has no authority to serve 
any paper for the superior court that is not 
process. Forte v. Boone, 114 N. C. 176, 
19 S. E. 632 (1894). 

Power to Arrest Restricted The pow- 
ers conferred upon city and town consta- 
bles are limited, in respect to arrests with- 
out warrant, to the territory embraced 
within the corporate boundaries; but when 
the constable is acting under a valid war- 
rant from a duly authorized officer, he may 
make arrests at any place within the 
county in which such city or town is sit- 
uated. State v. Sigman, 106 N. C. 728, 11 
S. E. 520 (1890). 

In the absence of statutory authority, 
the power of a sheriff or other peace offi- 
cer is limited to his own county, township, 
or municipality, and he cannot without a 
warrant make an arrest out of his own 
county, township, or municipality, where the 
person to be arrested is charged with the 
commission of a misdemeanor—beyond 
such limits his right to arrest is no greater 
than that of a private citizen. Wilson v. 
Mooresville, 222 N. C. 283, 22 S. E. (2d) 
907 (1942). 
Same—Failure to Carry Prisoner before 

Magistrate for Investigation—A town con- 
stable who fails to carry a drunk arrested 
without warrant before magistrate for in- 
vestigation of charge but instead releases 
him from “lockup” upon his becoming 
sober is guilty of assault and battery. State 
v. Parker, 75 N. C. 249 (1876). 

§ 160-18.1. Right of police officers to transport prisoners and attend court 
beyond territorial jurisdiction.—Police officers are hereby authorized to trans- 
port persons charged with crime beyond the corporate limits for the purpose of 
placing them in jail or to transport persons charged with crime from one jail to 
another jail or to return persons charged with crime from a point outside the corporate 
limits to the municipality or to a jail. They are further authorized to go beyond 
the city limits for the purpose of attending court. (1951, ¢. 25.) 

§ 160-19. Constable as tax collector—The constable shall have the same 
power to collect the taxes imposed by the commissioners as sheriffs have to collect 
the taxes imposed by the county commissioners, and he may be required by the 
commissioners to give bond, with sufficient surety, payable to the State of North 
Carolina, in such sum as the commissioners may prescribe, to account for the same; 
upon which suit may be brought by the commissioners as upon the bonds of other 
officers. ‘The bond of the constable shall be duly proved, before the mayor and 
commissioners, and registered in the office of the register of deeds. (R. C., c. 111, 
s. 21; Code, s. 3809; Rev., s. 2940; C. S., s. 2640.) 

Special Tax Collector Does Not Affect 
Duty of Constable—An act providing for 
the appointment of a special tax collector to 
collect taxes to pay a judgment against a 
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town does not abridge the authority of the 
city to require the constable to collect the 
taxes, but only affords increased facilities 
for fulfilling the orders of the court without 
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overtaxing existing collecting officers. duty. He cannot take advantage of any ir- 
Webb v. Beaufort, 88 N. C. 496 (1883). regularity of form to avoid liability. 

Liability for Failure to Perform Duty. Wadesboro v. Atkinson, 107 N. C. 317, 12 
A constable of a town appointed to collect §. E. 202 (1890). 
taxes is liable for his failure to perform his 

§ 160-20. Policemen appointed—The board of commissioners may appoint 
town watch or police, to be regulated by such rules as the board may prescribe. 
Umer Ce hrs, Loe Coders, Sous peNey...S..2920 ays. 20415) 

Municipality May Send Policemen to body, to send its policemen to a police 
Training School.—The explicit power of a training school and to make proper ex- 
municipality to appoint and employ police penditures for this purpose. Green v. 
contemplates that the persons so engaged be Kitchin, 229 N. C. 450, 50 S. E. (2d) 545 
qualified and competent, and therefore a (1948). For a leading article on this case, 
municipality has implied authority, exercisa- see 27 N. C. Law Rev. 500. 
ble within the discretion of its governing 

§ 160-20.1. Certain policemen authorized to issue warrants.—Officers of the 
police department of any municipality, who are or may be designated as “desk 
officers” by the chief of police, are hereby authorized to issue warrants in criminal 
matters in the same manner, to the same extent, and under the same rules of law as 
are applicable to the issuance of such warrants by justices of the peace on June 30, 
1963; provided, that no warrant so issued may be served by the issuing officer. 
Providing the provisions of this section shall not apply to any municipality having 
a population of less'than four thousand (4,000) based upon the most recent federal 
decennial census. (1963, c. 1261, s. 1.) 

Local Modification—Washington: 1963, 
c. 1261, s. 1.5. 

§ 160-21. Policemen execute criminal process.—A policeman shall have the 
same authority to make arrests and to execute criminal process, within the town 
limits, as is vested by law ina sheriff. (Code, s. 3811; Rev., s. 2927; C. S., s. 2642.) 

Cross Reference.—As to arrest generally, ticable, a warrant obtained and trial had. 
see § 15-39 et seq. state v. Freeman, 86 N. C. 683 (1882). 

In General.—Where a town charter pro- But to make an arrest out of the town 
vides for the appointment of a chief of police limits he must do so under a warrant or by 
or marshal and declares that, in the execu- virtue of §§ 15-40, 15-41. Martin v. Houck, 
tion of process, he shall have the same 141 N. C. 317, 54 S. E. 291 (1906). Other- 
power, etc., which sheriffs and constables wise the arrest will be an assault. Sossamon 
have, the service by such officer of a sum-_  v. Cruse, 133 N. C. 470, 45 S. E. 757 (1903). 
mons directed to “the sheriff of W. county An instruction to the effect that police 
or town constable of W. town” is valid. officers had a right to enter a cafe without 
Lowe v. Harris, 121 N. C. 287, 28 S. E. 535 a warrant and make whatever investigation 
(1897). they deemed necessary is held without er- 
Power to Arrest Limited—vThe power ror, since the officers have a right to enter 

of a policeman to arrest without a war- a public place as invitees unless forbidden 
rant is restricted to the corporate limits of to enter therein, and further, officers may 
the city, and an arrest out of the limits enter public or private property upon hear- 
without a warrant for the breach of an ing a disturbance therein and make an ar- 
ordinance is an assault. Sossamon v. Cruse, rest without a warrant to prevent a breach 
133.N. C. 470, 45 S. E..757 (1903). See also, of the peace. State v. Wray, 217:N. C. 
Wilson v. Mooresville, 222 N. C. 283, 22 167, 7 S. BE. (2d) 468 (1940). 
S. E. (2d) 907 (1942). A police officer within the limits of the 
A policeman has the authority under’ city which has clothed him with authority, 

general statute to deputize a citizen to aid like a sheriff or constable, may summarily 
him in serving a warrant for breach of the and without warrant arrest a person for a 
peace, a policeman being given the same misdemeanor committed in his presence. 
authority, within the town limits, in making This is a necessary concomitant of police 
arrests as a sheriff. Tomlinson v. Norwood, power and essential for police protection. 
208 N. C. 716, 182 S. E. 659 (1935). See But in such case it is the duty of the officer 
§§ 14-224 and 15-45. to inform the person arrested of the charge 

Arrest without a Warrant.—A police against him and immediately take him be- 
officer may arrest without warrant for vio- fore someone authorized to issue criminal 
lation of municipal ordinances, committed warrants and have a warrant issued, giving 
in his presence; but the offender must be him opportunity to provide bail and com- 
taken before the mayor as soon as prac- municate with counsel and friends. Perry 
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v. Hurdle, 229 N. C. 216, 49 S. E. (2d) 400 
(1948). 

Force Allowed in Making Arrests.—lf an 
officer is resisted in making an arrest, he 
may use that degree of force which is 
necessary to the proper performance of his 
duty; and, after an accused person is ar- 
rested, the officer is justified in the use of 
such force as may be necessary, even to 
taking life, to prevent his escape, whether 
the offense charged is a felony or misde- 
meanor. He may take such precautions as 
handcuffing or tying the prisoner. State v. 

Cu. 160. Municrpat CorPORATIONS § 160-22 

No Right to Kill or Injure Misdemeanant 
Fleeing Arrest—When a person charged 
with a misdemeanor is fleeing from arrest, 
and an officer shoots him, such officer is 
guilty of assault. If death results the officer 
is guilty of murder if he intended to kill; 
manslaughter if unintentional. State v. 
Sigman, 106 N. C. 728, 11 S. E. 520 (1890); 
Sossamon v. Gruse 183) Ne C1470) 4onomk, 
757 (1903). 

Cited in Paul v. Washington, 134 N. C. 
363, 47 S. E. 793 (1904); Green v. Kitchin, 
229 N.C. 450, 50 S. EK. (2d) 545 (1948). 

Sigman, 106 N. C. 728, 11 S. E. 520 (1890). 

Part 4. Planning Boards. 

§ 160-22. Creation and duties.——Every city and town in the State is author- 
ized to create a board to be known as the Planning Board, whose duty it shall be to 
make careful study of the resources, possibilities and needs of the city or town, 
particularly with respect to the conditions which may be injurious to the public 
welfare or otherwise injurious, and to make plans for the development of the mu- 
nicipality. The governing body of such city or town desiring to establish such local 
planning board shall appoint not less than three nor more than nine on said board. 
The governing body of any city or town is hereby authorized to enter into any agree- 
ments with any other city, town or county for the establishment of a joint planning 
board. 

Any planning board established under the authority of this section by any one 
county, city, or town or any joint planning board or agency established by agree- 
ment, pursuant to this section, between two or more city or county governing bodies 
may, with the concurrence of the governing body or bodies to which it is responsible, 

(1) Enter into and carry out contracts with the State or federal government 
or any agencies thereof under which said government or agencies grant 
financial or other assistance to said planning board, 

(2) Accept such assistance or funds as may be granted by the federal govern- 
ment with or without such a contract, 

(3) Agree to and comply with any reasonable conditions which are imposed 
upon such grants, 

(4) Make expenditures from any funds so granted. 
The appropriate city and county governing bodies are hereby authorized to concur 
in such contracts or to enter into them as co-makers. Any planning agency estab- 
lished pursuant to general or special act of the North Carolina General Assembly 
which has been granted extraterritorial planning jurisdiction, or a joint planning 
agency of two or more political subdivisions that have been granted joint planning 
jurisdiction or a county-wide planning agency shall be deemed a regional or metro- 
politan planning agency for the purpose of accepting such assistance or funds as 
may be granted by the federal government. 

Any planning board or agency established by special act of the General Assembly 
shall have the same power and authority as granted in the preceding paragraph to 
planning boards and agencies established pursuant to the general law. 

Any planning board established under the authority of this section, or pursuant 
to a special act of the General Assembly, may, with the concurrence of the governing 
body or bodies to which it is responsible, 

(1) Enter into and carry out contracts with any other city, county, or joint 
planning board or boards under which it agrees to furnish technical 

: planning assistance to such other planning board or boards; or 
(2) Enter into and carry out contracts with any other city, county, or joint 

planning board or boards under which it agrees to pay such other plan- 
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ning board or boards for technical planning assistance to be furnished 
by the staff of such other board or boards. 

The appropriate city and county governing bodies are hereby authorized to concur 
in such contracts or to enter into them as co-makers. 

Said governing bodies are authorized to make such appropriations as may be 
necessary to carry out any activities or contracts authorized by this section, and to 
levy annually taxes for the payment of the same as a special purpose, in addition to 
any allowed by the Constitution. (1919, c. 23, s. 1; C. S., s. 2643; 1945, c. 1040, 
Sie a De Ceo 22 NOS N CH O2/ ssa ys CHOON.) 

Local Modification—Chatham, Stanly, 
Vance, Wake: 1945, c. 1040, ss. 2%, 3; City 
OimWailsontel O61 cm634-61 963 .sGs oi, 

Editor’s Note—The 1945 amendment 

second paragraph, and the second 1959 
amendment added the last three paragraphs. 
Session laws 1959, c. 659, provides that the 
amendments shall not apply to Lenoir 

added the last sentence. 
The first 1955 amendment substituted 

“nine” for “five” in the second sentence of 
the first paragraph, and the second 1955 
amendment added the second and third 
paragraphs. 

The first 1959 amendment inserted the 
words “State or’ in subdivision (1) of the 

County. 
In North Carolina, the beginning of mu- 

nicipal zoning is seen in the statute of 1919 
authorizing cities and towns to create 
planning boards. ‘This was followed in 
1923 by the general zoning law, § 160-172 
et seq. of the General Statutes. See 5 
N. C. Law Rev. 240 

§ 160-23. Board to make reports.—The board shall make a report at least 
annually to the governing body of the city or town, giving information regarding the 
condition of the city or town, and any plans or proposals for the development of the 
city or town and estimates of the cost thereof. (1919, c. 23, s.2;C.S., s. 2644.) 

§ 160-24. Expenses provided for.—The governing body of such city or town 
may appropriate to such local planning board such amount as they may deem neces- 
sary to carry out the purposes of its creation, and for the improvement of the mu- 
nicipality, and shall provide what sums, if any, shall be paid to said board as com- 
Devsation an OlONCI23 hse g, Crs. Ss: 20453) 

Part 5. General Qualification of Officers. 

§ 160-25. Must be voters in town or city.—No person shall be a mayor, com- 
missioner, councilman, or alderman of any city or town unless he shall be a qualified 
voter, therein. (1870-1, c)24, s.-3; Code, s. 3796; Rev.)-s. 2941;.C..S., ss 2646; 
1951, c. 24.) 

Local Modification.—Nash: 1951, c. 1208, 
s. 1; town of Andrews: 1947, c. 419; town 
of Bakersville: 1957, c. 649; city of Bryson 
City: 1947, c. 363; town of Burnsville: 1957, 
c. 161; town of Franklin: 1947, c. 38; town 
of Highlands: 1947, c. 45; town of Marion: 
1947, c. 793; town of Mars Hill: 1947, c. 
566; town of Maxton: 1963, c. 279; town of 
Nashville: 1951, c. 1208; Town of Old Fort: 
1947, c. 793; town of Robbinsville: 1949, 
Gob. town of Snow Hill 1963; c. 347: 
town of Spring Hope in Nash County: 1951, 
c. 281; town of Sylva: 1947, c. 11; town of 
Wallace: 1947, c. 799; town of Weldon: 
1957, c. 1096; municipalities in Transylvania: 
1947, c. 246. 

Cross Reference.—As to removal when 
person unlawtfully holds office, see § 1-515. 

Editor’s Note——The 1951 amendment de- 

leted “intendant of police’ and “or other 
chief officer’ formerly appearing in this 
section, and inserted “councilman.” 

Vacating Office for Pre-Existing Im- 
pediment.—While there can be no serious 
doubt of the right of a corporate body to 
vacate the seat of a corporate officer for 
adequate causes arising subsequent to tak- 
ing his seat, there has been no precedent 
for depriving a member of his place by 
the action of a municipal body of which 
he is a member for any pre-existing im- 
pediment affecting his capacity to hold the 
office. Ellison v. Raleigh, 89 N. C. 125 
(1883). 

Applied in Foard v. Hall, 111 N. C. 369, 
16 S. E. 420 (1892); (prior to 1951 act de- 
leting “intendant of police”) Barlow v. Ben- 
field, 231 N. C. 663, 58 S. E. (2d) 637 (1950). 

§ 160-26. Refusal to qualify and act.—Every person elected or appointed 
commissioner, mayor, or town constable, who, after being duly notified, shall neglect 
or refuse to qualify and perform the duties of his office or appointment, shall pay 
twenty-five dollars, one-half to the use of the town and the other half to the use of 
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any person who will sue for the same. (R. C., c. 111, s. 22; Code, s. 3812; Rev., s. 
2942 'C..92, 5264/7; ) 

Cross Reference.—As to time for mayor 
elected under plans A, B, C, and D to 
qualify, see § 160-307. 

Constitutionality—The provisions of this 

section are not in conflict with Art. I, § 
17, of the Constitution. London y. Headen, 
76 N.C. 72 (1877). 

§ 160-27. Hold office until successor qualified.—W henever the day of election 
shall be altered, the officers of the corporation elected or appointed before that day 
shall hold their places till the day of election, and until other officers shall be elected 
or appointed and qualified. And they shall hold their offices in like manner when 
there is any failure to make the annual election. (R. C., c. 111, s. 8; Code, s. 3792; 
Reyv., s. 2943; C. S., s. 2648.) 

Part 6. Reduction of Salaries. 

§ 160-28. Reduction of salaries notwithstanding legislative enactment.— 
Whenever the salary of any officer or employee of any county, city, town, or other 
municipality has been fixed by legislative enactment, the governing body of such 
county, city, town, or other municipality may reduce such salary by an amount not 
to exceed ten per cent of the salary as so fixed: Provided, this section shall not apply 
to salaries of teachers or other officers in the public schools. (1931, c. 429, s. 21.) 

ARTICLE 3. 

Elections Regulated. 

§ 160-29. Application of law and exceptions.—All elections held in any city 
or town shall be held under the following rules and regulations, except in the cities 
of Charlotte, Fayetteville and Greensboro, and in the towns in the counties of Bertie, 
Cabarrus, Caldwell, Catawba, Davidson, Edgecombe, Gaston, Nash, Pitt, Robeson, 
Stokes, Surry, Vance, Wayne and Wilson; provided that the elections held in the 
city of Newton and the towns of Castalia and Pilot Mountain shall be governed by 
the provisions of this article. (1901, c. 750, ss. 1, 21; 1903, cc. 184, 218, 626, 769, 
777; Rev., s. 2944; 1907, c. 165; Ex. Sess. 1908, c. 63; 1909, c. 365; C. S., s. 2649; 
1931) :c,, 369 91933,.¢; 102s 1935 See lo sels 1935, Gl3o3. 4 U5 oC le Loo meas 
AZ, Sol SOSA40NS 1 LODO NCe oo ol CA ee Woe.) 

Local Modification.—Gaston, town of 
Belmont: 1935, c. 161; city of Lenoir: 1947, 
c. 615, s. 2. 

Cross References.—As to application of 
general election laws to cities and towns, 
see § 163-148. As to primaries in munici- 
palities operating under Plan C, see § 160- 
Rey. 

Editor’s Note—The 1931 amendment 
and the first 1935 amendment struck out 
“Columbus” and “Mitchell,” respectively, 
from the list of counties in this section. 

The 1933 amendment deleted the town 
of Shelby from the list of excepted places, 
and the second 1935 amendment added the 
town of Graham to the list. 

The 1953 amendment added the provision 
as to the town of Pilot Mountain. 

The first 1957 amendment added the pro- 
vision as to the town of Castalia. The 
second 1957 amendment, deleting Lenoir 
from the list of counties, provided that all 
the provisions of this article shall be ap- 
plicable to the cities and towns of the 
county. 

The first 1959 amendment added the 
provisions as to the city of Newton. The 
second 1959 amendment deleted Chowan 
from the list of counties. The third 1959 
amendment deleted the town of Graham 
from the list of excepted places. 

Cited in Hendersonville v. Jordan, 150 
Nz) C, .35,. 63S. E> 167 .(1908)3,-Reids ve 
Pilot Mountain Mayor & Board of Com’rs, 
241 N. C. 551, 85 S. E. (2d) 872 (1955). 

§ 160-30. When elections held.—In all cities and towns an election shall be 
held on Tuesday after the first Monday of May, one thousand nine hundred and 
five, and biennially thereafter. (1901, c. 750, s. 19; Rev., s. 2945; 1907, c. 165; 
C. S., s. 2650.) 

Local Mbodification—Harnett: C.  S. 
2650; Harnett, town of Dunn: 1925, c. 67; 

Mitchell, town of Spruce Pine: 1935, c. 215; 
1955, c. 761; city of Newton: 1959, c. 53, 
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s. 2; town of Castalia: 1957, c. 242, s. 2. held in the city of Lenoir in Caldwell 
Editor’s Note.—Session Laws 1947, c. 615, County, except primary elections.” 

s. 1, provides: “The provisions of §§ 160-30 Applied in Hendersonville v. Jordan, 150 
through 160-51 of the General Statutes N. C. 35, 63 S. E. 167 (1908). 
shall be applicable to all municipal elections 

§ 160-31. Polling places——There shall be at least one polling place in each 
ward in the town or city, if the said town or city is divided into wards; and if not 
divided into wards, then there shall be as many polling places as may be established 
by as governing body of said town or city. (1901, c. 750, s. 2; Rev., s. 2946; C. S., 
Seco!) 

Local Modification—Alamance: 1943, c. fixed by the governing authorities of the 
591. city or town; and these places are, as a 

Cross Reference.—See § 163-163. rule, of the substance and should be estab- 
Fixed by Governing Authorities and Fully lished and fully advertised. Hendersonville 

Advertised.—The general law clearly con- y. Jordan, 150 N. C. 35, 63 S. E. 167 (1908). 
templates that the polling place should be 

§ 160-32. Registrars appointed.—The board of commissioners shall select, 
at least thirty days before any city or town election, one person for each election 
precinct, who shall act as registrar of voters for such precinct; and shall make 
publication of the names of the persons so selected, and of the time of the election, 
at the town or city hall, or at the usual place of holding the mayor’s court, immediately 
after such appointment, and shall cause a notice to be served upon the registrars by 
the sheriff of the county or the township constable. If any registrar shall die or 
neglect to perform his duties, said governing body may appoint another in his place. 
COO Lette oO) pcmafeL003..61-G1.5 Rev. S2047150C aps Ss 2002, ) 

Local Modification—Alamance: 1935, c. 
353. 

§ 160-33. Registrars take oath of office——Before entering upon the duties of 
his office each registrar shall take an oath before some person authorized by law to 
administer oaths to faithfully perform the duties of his office as registrar. (1901, c. 
FaO isis RN eVen S29 45 Cages S003;) 

Cross Reference.—As to oath taken by v. Nicholson, 102 N. C. 465, 9 S. E. 545 
registrars and judges of elections, see § (1889). 
163-164 Freeholders Not Required.—The regis- 

Registration Accepted in Absence of trars are not required to be freeholders. 
Oath.—Even if no oath is administered to Hendersonville v. Jordan, 150 N. C. 35, 63 
the registrar, the registration must be ac-_ §. E. 167 (1908). 
cepted as the act of a public officer. State 

§ 160-34. Registration of voters.—It shall be the duty of the board of com- 
missioners of every city and town to cause a registration to be made of all the quali- 
fied voters residing therein, under the rules and regulations prescribed for the regis- 
tration of voters for general elections. And where there has been a registration of 
voters, the board of commissioners may, in its discretion, order a new registration of 
voters; and unless such new registration shall be ordered, the election shall be held 
under the existing registration, with such revision as is herein provided. (Code, s. 
0495 251901 ,.Gn7/ 0p Sa oseheva.ci 2949 C53, $.;2004, } 

Local Modification—Alamance: 1935, c. ment, and should be allowed to vote in all 
353; town of North Wilkesboro: 1955, c. city elections. In case a registration is 
765. called for by the corporate authorities no- 

Cross Reference.—As to qualification and tice must be given as provided by the pre- 
registration of voters see Constitution, Art. ceding section and failure to give such 
VI, §§ 2 and 3, and § 163-29 et seq. notice will not give the city authorities 

Qualified Voters.—A “qualified voter’ is power to deprive one of the right to vote 
one duly registered. Southerland v. Golds- under his regular registration. Smith v. 
Doro mOGMNI C2 499ee Ss L760) (1887): Wilmington, 98 N. C. 343, 4 S. E. 489 (1887). 
When a town charter provides for reg- The words “general elections” refer not 

istration biennially, one registering as re- to an election purely local, but to one held 
quired by the charter answers the require- throughout the State, when the books are 
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required to be kept open for twenty days. 
If it was intended to refer to municipal 
elections, the legislature would not have 
used the word ‘general,’ but the word 
“regular,” the former word being chosen 
as having a definite and well understood 
meaning and as contradistinguished from 

Cu. 160. Munictpat, CorPoRATIONS § 160-38 

derson, 170 N. C. 572, 87 S. E. 498 (1916). 
Under this statute voters at municipal 

elections must have the same qualifications 
as are required in general elections, i. e., 
in elections for State and county. State 
v. Viele, 164 N. C. 122, 80 S. E. 408 (1913). 

Cited in Gower v Carter, 195 N. C. 697, 
“local” or “municipal.” Hardee vy. Hen- 143 S. E. 513 (1928). 

§ 160-35. Notice of new registration.—In the event a new registration is 
ordered the board of commissioners shall give thirty days’ notice thereof by ad- 
vertisement in some newspaper, if there be one published in the town or city, and 
if there be none so published, then in three public places in the city or town. (1901, 
C/U 9.Se Ak REV GAO ECs tS LOD. 

Local Modification—Alamance: 1935, c. 
35a. 

Failure to Give Notice.——While the law 
providing for notice of election and the 
registration of voters is mandatory as to 
the officers required to give such notice, 
it is only directory where a fair election 
has been held and voters were not deprived 

disturbing the election where the result 
could not have been otherwise. Hill v. 
Skinner, 169 N. C. 405, 86 S. E. 351 (1915), 
cited in Hardee v Henderson, 170 N. C. 
572, 87 S. E. 498 (1916). 

Notice Signed by Clerk—As to suffi- 
ciency of notice given by order of the 
board signed only by the clerk, see dis- 

of their right of suffrage, in which case cussion in Briggs v. Raleigh, 166 N. C. 
the failure to give notice is not ground for 149, 81 S. E. 1084 (1914). 

§ 160-36. Registration books revised.—Each registrar shall be furnished 
with registration books, and it shall be his duty to revise the registration book of 
his precinct in such manner that said books shall show an accurate list of the elec- 
tors previously registered in such ward or precinct and still residing therein, with- 
out requiring such electors to be registered anew. (1901, c. 750, s. 6; Rev., s. 2951; 
sk 20s) 

§ 160-37. Time for registration—Each registrar shall, between the hours of 
nine o'clock a. m. and five o’clock p. m. on each day (Sunday excepted) for seven 
days preceding the day for closing the registration books, as hereinafter provided, 
keep open said books for the registration of any new electors residing in the precinct, 
and entitled to register, whose names have never before been registered in such 
precinct, or do not appear in the revised list. Such books shall be open until nine 
o’clock p. m. of each Saturday during such registration period and shall be closed 
for registration on the second Saturday before each election. (1901, c. 750, s. 6; 
Reyes2952 j:Ca seta. 20075) 

This section was intended for the reg- 
istration of new voters and not for the 
registration of all the voters. Section 163- 
31 provides for registration of all the voters. 
Hardee v. Henderson, 170 N. C. 572, 87 
S. E. 498 (1916). 

Section Only Directory.—“The fact that 
the registration book was not kept open 
during the whole prescribed period, on the 
Saturday before the election, cannot be 
allowed to render the election void, when 
it was kept open for inspection up to 2 
p.m., and no one was denied the oppor- 
tunity of examining it or sought it after- 

State v. Nicholson, 102 N. C 465, 9 S. E. 
545 (1889). 

In Hill v. Skinner, 169 N. C. 405, 86 
S. E. 351 (1915), it was settled that, though 
registration books which by law should 
have been kept open twenty days were 
kept open only for eight days, the election 
will not be set aside where there was an 
extremely large registration and it did not 
appear that any voters were deprived of 
their rights or that a longer period of reg- 
istration would in any way have affected 
the results. Hardee v. Henderson, 170 N. 
C. 572, 87 S. E. 498 (1916). 

wards. This does not vitiate the election.” 

§ 160-38. Registration on election day.—No registration shall be allowed on 
the day of election, but if any person shall give satisfactory evidence to the registrar 
and judges of election that he has become of the age of twenty-one years or otherwise 
has become qualified to register and vote since the registration books were closed for 
registration, he shall be allowed to register and vote. (1901, c. 750, s. 8; Rev., s. 
POS ST ae ee OG: ) 
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§ 160-39. Books open for challenge.—On the second Saturday before the 
election the registration books shall be kept open at the polling place in the precinct 
for the inspection of the electors of the precinct, and any of such electors shall be 
allowed to object to the name of any person appearing on said books. (1901, c. 750, 
See TOY See Gt aS 9209s) 

§ 160-40. Practice in challenges.—When a person is challenged the registrar 
shall enter upon his books opposite the name of the person objected to the word 
“challenged,” and the registrar shall appoint a time and place, on or befor the Mon- 
day immediately preceding election day, when he, together with the judges of election, 
shall hear and decide the objection, giving personal notice to the voter so objected to; 
and if for any cause personal notice cannot be given, then it shall be sufficient to 
leave a copy thereof at his residence. If any person challenged shall be found not 
duly qualified, the registrar shall erase his name from the books. They shall hear 
and determine the cause of challenge under the rules and regulations prescribed by 
the general law regulating elections for members of the General Assembly. (1901, 
CONES) fo NOV ot 2900 PU. Du 5. 2000) ) 

§ 160-41. Judges of election—The board of commissioners shall appoint, at 
least thirty days before any city or town election, two judges of election, who shall 
be of different political parties where possible, and shall be men of good character, 
able to read and write, at each place of holding election in said city or town, who, 
before entering upon the discharge of their duties, shall take an oath, before some 
person authorized by law to administer oaths, to conduct the election fairly and 
impartially, according to the Constitution and laws of the State. (1901, c. 750, s. 7; 
REV, S329 05 Co 6012001.) 

Local Modification—Alamance: 1935, c. judges of election, see § 163-164. 
53 Applied in Hendersonville v. Jordan, 150 
Cross Reference.—As to oath taken Dye Nm Ot oo mos com Hemel orm (908). 

§ 160-42. Vacancies on election day.—If any vacancy shall occur on the day 
of election in the office of registrar, the same shall be filled by the judges of election, 
and if any vacancy shall occur on that day in the office of judge the same shall be 
filled by the registrar; vacancies occurring at any other time shall be filled by the 
board of commissioners. (1901, c. 750, s. 20; Rev., s. 2954; C. S., s. 2662.) 

§ 160-43. Judges superintend election—The judges of election shall open 
the polls and superintend the same until the close of election; they shall keep poll 
books in which shall be entered the name of every person who shall vote, and at the 
close of the election they shall certify the same over their proper signatures and 
deposit them with the board of commissioners. (1901, c. 750, s. 7; Rev., s. 2959; 
Ceo Ss42003e) 

§ 160-44. When polls open and close.—The polls shall be open on the day of 
election from six thirty o’clock a.m. until six thirty o’clock p.m. Eastern Standard 
Time, and no longer ; and each person whose name may be registered shall be entitled 
LOmvOte ml OU Le cr SUNS 4 lOgsRev. $s 2900 ; Garces. 200491941 2c9222:) 

§ 160-45. Who may vote.—All qualified electors, who shall have resided for 
thirty days immediately preceding an election within the limits of any voting precinct 
of a city or town, and not otherwise, shall have the right to vote in such precinct for 
mayor and other city or town officers. (1901, c. 750, s. 9; Rev., s. 2961; C. S., s. 
2665 ; 1959, c. 886.) 

Cross Reference.—As to qualification of Qualifications for voting in a municipal 
voters, see N. C. Constitution, Art. VI, §§ election are the same as in a general elec- 
27and 3. tion. People v. Canaday, 73 N. C. 198, 21 

Editor’s Note—The 1959 amendment Am. Rep. 465 (1875); State v. Viele, 164 
substituted “thirty days” for “four months.” N. C. 122, 80 S. E. 408 (1913); Gower v. 

Qualification for Municipal Suffrage— Carter, 194 N. C. 293, 139 S. E. 604 (1927). 
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§ 160-46. Ballots counted.—When the election shall be finished the registrar 
and judges of election shall open the boxes and count the ballots, reading aloud the 
names of the persons which shall appear on each ballot; and if there shall be two 
or more ballots rolled up together, or any ballot shall contain the names of more 
persons than the elector has the right to vote for, or shall have a device or ornament 
upon it, in either of these cases such ballot shall not be numbered in taking the 
ballots, but shall be void; and the counting of votes shall be continued without ad- 
journment until completed, and the result thereof declared. (1901, c. 750, s. 13; 
REy ah. 2900) Worn a ZOU a) 

§ 160-47. Registration books, where deposited.—Immediately after any elec- 
tion the registrars shall deposit the registration books for the respective precincts 
with the board of commissioners. (1901, c. 750, s. 11; Rev., s. 2957; C. S., s. 2668.) 

§ 160-48. Board of canvassers.—The registrar and judges of election in each 
voting precinct shall appoint one of their number to attend the meeting of the board 
of canvassers as a member thereof, and shall deliver to the member who shall have 
been so appointed the original returns of the result of the election in such precinct; 
and the members of the board of canvassers who shall have been so appointed shall 
attend the meeting of the board of canvassers, and shall constitute the board of town 
canvassers for such election, and a majority of them shall constitute a quorum. In 
towns where there is only one voting precinct, the registrar and judges of election 
shall, at the close of the election, declare the result thereof. (1901, c. 750, ss. 13, 
14; Rev., s. 2964; C. S., s. 2669.) 

Cited in Overton v. Mayor & City Com’rs 
of Hendersonville, 253 N. C. 306, 116 S. E. 
(2d) 808 (1960). 

§ 160-49. Meeting of board of canvassers—The board of canvassers shall 
meet on the next day after the election at twelve o'clock m., at the mayor’s office, 
and they shall each take the oath prescribed in the general law governing elections 
for members of the county board of elections. (1901, c. 750, s. 15; Rev., s. 2965; 
CSors 26702) 

Cited in Overton v. Mayor & City Com’rs 
of Hendersonville, 253 N. C. 306, 116 S. E. 
(2d) 808 (1960). 

§ 160-50. Board determines result; tie vote—The board of canvassers shall, 
at their meeting, in the presence of such electors as choose to attend, open, canvass 
and judicially determine the result, and shall make abstracts, stating the number of 
legal ballots cast in each precinct for each office, the name of each person voted for 
and the number of votes given to each person for each different office, and shall sign 
the same. It shall have power and authority to pass upon judicially all the votes 
relative to the election and judicially determine and declare the result of the same, 
and shall have power and authority to send for papers and persons and examine the 
latter upon oath; and in case of a tie between two opposing candidates, the result 
shall be determined by lot. In all other respects all elections held in any town or 
city shall be conducted as prescribed for the election of members of the General 
Assemblyas (1901,:c%/50ser 16,17 Rev se2900 (Can ere.ecoals) 

Cross Reference.——As to declaration of Where Notice Not Given for Full Period. 
election and tie vote in county elections, —Where the election for the issue of bonds 
see § 163-91. by a township for road purposes has been 

Burden of Proof—In an action in quo held in all respects in accordance with the 
warranto to try title to an office the burden provisions of a statute, at the usual polling 
of proof is on the plaintiff to show that places, etc., they will not be declared invalid 
the holder of the office has not been duly at the instance of a purchaser, on the 
elected by qualified voters. This is not ground that the full period of the thirty- 
shown when after rejecting certain votes day notice of the time and place of the 
there is a tie. Gower v. Carter, 194 N.C. election had not been advertised as set out 
293, 139 S. E. 604 (1927). in this section when there is no suggestion 
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of fraud and full publicity had been given any voter is objecting to the bonds or 
by newspapers of large local circulation, has been deprived of his right to vote. 
the election had been broadly discussed Board v. Malone, 179 N. C. 10, 101 S. E. 
beforehand, and it does not appear that 500 (1919). 

§ 160-51. Notice of special election—No special election shall be held for 
any purpose in any county, township, city or town unless at least thirty days’ notice 
shall have been given of the same by advertisement in some newspaper published in 
said county, city or town, or by advertisement posted at the courthouse of the county 
and four other public places in such county, city or town. (1901, c. 750, s. 24; Rev., 
Sez 90 LG. eee 07 2a) 

§ 160-51.1. Municipalities empowered to acquire voting machines.—M unici- 
palities shall have the power to acquire or purchase voting machines for use in 
primaries and elections and to raise or appropriate money therefor. (1953, c. 1065, 
Ste) 

Editor’s Note.—Section 4 of the act from money therefor, as provided in this act, 
which this section is derived, which also shall be subject to the provisions and 
amended § 160-387, provided that “the limitations of any general, special or local 
powers conferred * * * upon municipalities act relating to the use of voting machines 
to authorize bonds pursuant to the Munic- enacted before adjournment of the regular 
ipal Finance Act, 1921, for the purchase of | session of the General Assembly in 1953.” 
voting machines, or to raise or appropriate 

ARTICLE 4, 

Ordinances and Regulations. 

§ 160-52. General power to make ordinances.—The board of commissioners 
shall have power to make ordinances, rules and regulations for the better government 
of the town, not inconsistent with this chapter and the law of the land, as they may 
deem necessary; and may enforce them by imposing penalties on such as violate 
them; and may compel the performance of the duties imposed upon others, by suit- 
able penalties. (hk. C.)c..111,'ssvi2.1/; Code, ss. 3799, 3804; Rev.,’s. 2923 C.'S., 
s. 2673.) ; 

Cross References.—As to powers to pass of incorporation. State v. Merritt, 83 N. C. 
ordinances under the act of 1917, see § 677 (1880). 
160-200, subdivision (7). As to enforce- Construction against City—A doubt as 
ment of municipal ordinances, see §§ 160- to whether an ordinance is invalid, as con- 
13, 160-14, 160-18, 160-21 and 14-4. flicting with individual rights, should be 

Editor’s Note.—To give all the illustra- resolved against the city. Slaughter v. 
tions of the general application of the prin- O’Berry, 126 N. C. 181, 35 S. E. 241, 48 
ciple of this section to be found in the L. R. A. 442 (1900). 
reports would be too extensive for a work Courts Slow to Question Discretion of 
of this kind and reference should be had Ordinance.—By this section discretionary 
to digest citations for a more complete power is vested in the city authorities, and 
treatment. the courts will be slow to interfere when 

As to ordinances “inconsistent with this the ordinance is not contrary to the laws 
chapter and the law of the land,” see 27 of the State and no fraud, dishonesty or 
Nips Cae lea wale vemo.O 1: oppression is charged. State v. Austin, 

In General.—‘In construing this and 114 N. C. 855, 19 S. E. 919 (1894). Or un- 
similar legislation elsewhere, the courts less their action is so clearly unreasonable 
have very generally held that the estab- as to amount to oppression and manifest 
lished municipal authorities may enact such abuse of their discretion, and then the 
ordinances as are promotive of the peace power of the court will be exercised with 
and good order of the town, the limitation great caution and only in a clear case. 
being that the regulations may not be Jones v. North Wilkesboro, 150 N. C. 646, 
unreasonable or unduly discriminative nor 64 S. E. 866 (1909). 
manifestly oppressive and in ‘derogation Ordinances Operative until Repealed.— 
of common right.’” State v. Burbage, 172 Succeeding boards of commissioners are 
NOC S76, 69S, H-795" (4916): deemed to act subject to the provisions of 

It is not necessary now to aver an author- ordinances passed by their predecessors 
ity to pass the ordinance conferred by a in authority, until they see fit to repeal 
general and public law, as it was when that them. Hutchins v. Durham, 118 N. C. 457, 
authority was derived under a special act 24 S. E. 723 (1896). 
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General Laws Prevail over Ordinances. 
—‘“The true principle is that municipal by- 
laws and ordinances must be in harmony 
with the general laws of the State, and 
whenever they come in conflict with the 
general laws the bylaws and ordinances 
must give way.” Washington v. Hammond, 
#6 N. Ci 33 (1877); sState v. stevens, 1114 
N. C. 873, 19 S. E. 861 (41894). 

Classification of Occupations.—The gen- 
eral question of the right of classification 
was very fully considered in State v. Davis, 
157 N. C 648." 724°S. B. 1s0 (iol and 
Smith v. Wilkins, 164 N. C. 135, 80 S. E. 
168 (1913), and the doctrine was approved 
that the General Assembly or municipal 
corporation has the power to classify the 
different occupations, provided the classi- 
fication is not unreasonable and oppres- 
sive, and that usually the extent to which 
the power will be exercised is for the Gen- 
eral Assembly or the governing body of 
the municipality. State v. Davis, 171 N. C. 
809, 89 S. E. 40 (1916). 

An ordinance of a town, authorized by 
statute, imposing a fine of $25 upon drug 
stores for selling cigars, etc., on Sunday, 
and a fine of $5 for the same offense upon 
restaurants, cafés, and lunch stands declar- 
ing the same to be a misdemeanor, relates 
to distinct and easily severable occupations, 
and in the absence of any finding that those 
engaged in them come in competition with 
each other, the ordinance will not be de- 
clared unconstitutional and invalid upon 
the ground that it is discretionary against 
the owners of drug stores. State v. Davis, 
171 N. C. 809, 89 S. E. 40 (1916). 

Sunday Ordinances.—By virtue of this 
section the power to enact Sunday ordi- 
nances has been delegated to the munici- 
palities of the State. State v. Trantham, 
230 N. C. 641, 55 S. E. (2d) 198 (1949). 

“It is against the public policy of the 
State that one should pursue his ordinary 
business calling on Sunday, and it is very 
generally understood not only that ordi- 
nary business pursuits may be regulated, 
but altogether prohibited on Sunday.” State 
v. Medlin, 170 N. C. 682, 86 S. E. 597 (1915); 
State vy, Burbaze,) 1725Na Cesi6, 89 S.Rs 
795 (1916). 

An ordinance of a town may, under the 
provisions of this section prohibit the 
opening of all places of business on Sun- 
day, except drug stores; and it is not an 
unreasonable regulation, under the police 
power of the town, inasmuch as drug stores 
are open all day Sunday, for the governing 
authorities to further provide that they 
may sell articles of common use which are 
quasi necessities to many, such as mineral 
waters, soft drinks, cigars and tobacco, only, 
between certain hours of that day. State 
v. Medlin, 170 N. C. 682, 86 S. E. 597 (1915). 

Neither the repeal of. § 103-1 nor the 
provision of the repealing act with respect 
to the repeal of all laws and clauses of 
laws in conflict therewith has the effect 
of repealing the power granted to munici- 
palities by this section to enact ordinances 
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requiring the observance of Sunday. State 
VeMicGee, 237 NrC: 683075 Sia ted ivss 
(1953). 
Power to Close Business at Certain 

Hours.—The right of a city to restrict hours 
of business is restricted to cases when it is 
for the protection and benefit of the public. 
It has no power to require a merchant to 
close his store at an early hour because 
other merchants so desire to close all stores 
at a regular early hour. State v. Ray, 131 
N. C. 814, 42 S. E. 960 (1902). 

Sitting in Place of Business after Closing 
Time.—A city has power to restrict the 
use of property in so far as it may injure 
others, but it has no power to provide 
against a person sitting in his place of 
business after a time prescribed for closing 
it.) iotate vy. sl homas,olis oN. Clectecs 
S. E. 535 (1896). 

Regulation of Gasoline Stations.—That 
the regulation of gasoline filling or gasoline 
storage stations comes within the police 
power of the State is freely conceded; and 
that such power is specifically conferred 
upon the plaintiff is likewise conceded. 
Wake Forest v. Medlin, 199 N. C. 83, 154 
S. E. 29 (1930). 

It is not necessary to the validity of an 
ordinance regulating the establishment of 
gasoline filling stations in a municipality 
that it substantially comply with the pro- 
visions of § 160-172 et seq., since the reg- 
ulation of filling stations comes within the 
State police power which has been con- 
ferred on municipalities by the general law. 
Shuford v. Waynesville, 214 N. C. 135, 198 
S. E. 585 (1938). 
Power That May Be Conferred on Con- 

stable—An ordinance could not constitu- 
tionally confer upon a constable, a minis- 
terial officer, the power to arrest and im- 
prison for a penalty incurred or for any 
other violation of law, except it may be 
for safe custody. Men may not be arrested, 
imprisoned and released upon the judgment 
or at the discretion of a constable or any- 
one else. State v. Parker, 75 N. C. 249 
(1876). 

Insulting an Officer—The commission- 
ers of a town have no authority to make 
it unlawful for one to insult an officer or 
police while in the discharge of his duty, 
nor to provide a fine for one convicted of 
such offense. State v. Clay, 118 N. C. 1234, 
24 S. E. 492 (1896). 

Ordinance against Hogs at Large—A 
town ordinance declaring that “all hogs, 
etc., found running at large within the 
town” shall be taken up or impounded, is 
valid, whether the owner resides within 
the corporate limits of such town or not. 
Rose evasrelardie OSs Nien G44. 4s Guerra 
(1887). See § 68-24 and notes. 
Parking Fee Not Authorized.—This 

section does not confer upon a municipal- 
ity authority to enact ordinances impos- 
ing a parking fee or charge for a parking 
space. Rhodes v. Raleigh, 217 N. C. 627, 
9 S. E. (2d) 389 (1940). But see § 160- 
200, subdivision (31), which was amended 
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by Public Laws 1941, cc. 153 and 319, after 
the decision in this case. 

Applied in State v. Stevens, 114 N. C. 
873, 19 S. E. 861 (1894). 
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Cited in State v. Stallings, 230 N. C. 
252, 52 S. E. (2d) 901 (1949); Davis v. 
Charlotte, 242 N. C. 670, 89 S. E. (2d) 406 
(1955). 

§ 160-53. Power to establish and regulate markets.—The board of commis- 
sioners may establish and regulate their markets, and prescribe at what place, within 
the corporation, shall be sold marketable things; in what manner, whether by weight 
or measure, may be sold grain, meal or flour (if flour be not packed in barrels), 
fodder, hay, or oats in straw; may erect scales for the purpose of weighing the same, 
appoint a weigher, fix his fees, and direct by whom they shall be paid. But it shall 
not be lawful for the commissioners or other authorities of any town to impose any 
tax whatever on wagons or carts selling farm products, garden truck, fish and 
Oysters onthe public streets thereot, (R. C., c 111;s14; 1879; ¢ 176; Code,:s: 
DOU Reyer se 2s5 CG 5.20/41) 

Cross Reference.—As to market houses, 
their establishment and maintenance, see 
§§ 160-167 and 160-228. 

Section Is Liberally Construed.—“The 
courts have been disposed to construe much 
more liberally grants to municipalities of 
authority to exercise a limited control over 
the markets by prescribing reasonable regu- 
lations either for the protection of the 
health or the comfort or convenience of 
its people, than laws that purport to invest 
such corporations with more extraordinary 
powers.” State v. Summerfield, 107 N. C. 
S05 sles on e. 1141890). 

Contract for Erection of Market.—A con- 
tract between a city and individuals for the 
erection by the individuals of a market 
house, which shall be under the control of 
the city, and which provides for a maximum 
rental for stalls therein, and which declares 
that the city shall pay a rental equal to 
the taxes on the property, until the enter- 
prise is on a paying basis, and which 
permits the city, at its option, to purchase 
the property, is not in conflict with the 
Constitution, and does not violate any 
principle of public policy. State v. Perry, 
151 N. C. 661, 65 S. E. 915 (1909). 

Lease of Building for Market Purposes. 
—If a municipal corporation has power 
under its charter to build a market house, 
it has power also to lease a building for 
market purposes. Wade v. New Bern, 77 
N. C. 460 (1877). 

Prohibiting Sale of Merchandise Outside 
of Market.—A town or city having the 
power under its charter to regulate its mar- 
kets, and prescribe at what places and in 
what manner in the town market things 
shall be sold, may prohibit by an ordinance 

the sale of fresh meats within the corporate 
limits outside of the market house, and may 
impose a penalty for a violation of the 
ordinance. State v. Pendergrass, 106 N. 
Cc. 664, 10 S. &. 1002 (890); Angels v: 
Winston-Salem, 193 N. C. 207, 136 S. E. 
489 (1927). 

Extent of Control over Market When 
Leased.—The occupant of a market stall, 
under a license subject to revocation un- 
der the provision of the city ordinances, 
acquires no right in the soil, as under a 
lease, and no additional right of possession, 
from the fact that he has been allowed to 
hold over because there was no annual rent- 
ing of stalls on the day prescribed by the 
ordinance; but he is an occupant at the 
absolute pleasure and discretion of the 
licensor. Hutchins vy. Durham, 118 N. C. 
457, 24 S. B. 278, 32 L. R. A. 706 (1896). 

Power to Require Weighing of Oats. 
—An ordinance adopted by the intendant 
and commissioners of the city of Raleigh, 
requiring oats to be weighed by the public 
weighmaster before being offered for sale, 
and imposing a penalty for its violation, is 
not unconstitutional, but valid. Raleigh v. 
Sorrell, 46 N. C. 49 (1853). 
Requirement That Cotton Be Weighed 

—Fee.—A town ordinance providing that 
the commissioners shall elect a cotton- 
weigher who shall receive eight cents com- 
pensation for every bale weighed by him, 
one-half to be paid by the buyer and the 
other by the seller, and prescribing a pen- 
alty for buying or selling in the corporate 
limits without having it weighed by such 
cotton-weigher, is a valid and reasonable 
regulation. State v. Tyson, 111 N. C. 687, 
16 S. E. 238 (1892). 

§ 160-54, Repair of streets and bridges.—The board of commissioners shall 
provide for keeping in proper repair the streets and bridges in the town, in the 
manner and to the extent they may deem best ; may cause such improvements in the 
town to be made as may be necessary : Provided, however, so long as the maintenance 
of any streets and/or bridges within the corporate limits of any town be taken over 
by the State Highway Commission, such town shall not be responsible for the 
maintenance thereof and shall not be liable for injuries to persons or property result- 
ing from the failure to maintain such streets and bridges. (R. C., c. 111, s. 16; Code, 
SRO LN CVs oa epee LOL eLO4O aC) 60201997. C,.00,.S,11.) 
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I. In General. 
II. Use, Repair and Improvement. 

Aw Wises 
B. Duty to Repair. 
C. Liability for Damage to Property. 
D. Rights of Abutting Owner. 

III. Grade Crossings, Viaducts, etc. 
IV. Liability for Defects or Obstructions 

Causing Injury. 

Cross References. 

As to power of Utilities Commission to 
regulate and abolish grade crossings, see § 
62-39. As to power of city to acquire land 
by purchase or condemnation for street 
purposes, see §§ 160-204, 160-205, and § 
160-200, subdivision (11). As to street and 
sidewalk improvement, see also § 160-78 et 
seq., and § 160-222 et seq. As to mainte- 
nance of streets constructed by the State 
Highway Commission in towns of less than 
three thousand, see § 136-18, subdivision 
(7). 

I. IN GENERAL. 
Editor’s Note—The 1949 amendment 

added the proviso. For brief comment on 
amendment, see 27 N. C. Law Rev. 474. 
A discretionary power is conferred by 

this section and will not be interfered with 
unless abused. In numerous and repeated 
decisions the principle has been announced 
and sustained that the courts may not in- 
terfere with discretionary powers conferred 
on these local administrative boards for 
the public welfare unless their action is so 
clearly unreasonable as to amount to an 
oppressive and manifest abuse of discretion. 
Munday v. Newton, 167 N. C. 656, 83 S. E. 
695 (1914). 

Applied in Taylor v. Hertford, 253 N. C. 
541, 117 S. E. (2d) 469 (1960); Whitley v. 
Durham, 256 N. C. 106, 122 S: E. (2d)i 784 
(1961). 

II. USE, REPAIR AND 
IMPROVEMENT. 

A. Use. 

Use for Other Purposes.—‘While it is 
the duty of a municipal corporation to use 
reasonable care to keep its streets in a 
safe condition to drive upon, it has the 
right to devote the sides of the streets to 
other useful public purposes, provided it 
leaves an unobstructed driveway of ample 
width for the passage of teams. It may 
construct sidewalks for a higher grade and 
gutters of a lower grade than the drive- 
way, place curbing on the line of the gut- 
ters, erect hydrants and authorize the erec- 
tion of hitching posts and stepping stones 
as well as poles to support the wires of 
telegraph and telephone lines.” Dougherty 
vy. Horseheads, 159 N. Y. 154, 53 N. 
799 (1912), quoted in Rollins vy. Winston- 
Salem, 176 N. C. 411, 97-S. E. 211 (1918). 

B. Duty to Repair. 

The duty of keeping the streets repaired 
devolves upon the municipality function- 
ing through the proper officials. In Bunch 
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v. Edenton, 90 N. C. 531 (1886), the court 
said that it is the positive duty of the 
corporate authorities of a town to keep the 
Streets, including the sidewalks, in “proper 
repair,’ that is, in such condition as that 
the people passing and repassing over them 
might at all times do so with reasonable 
ease, speed and safety. Positive nuisances 
on or near the streets should be forbidden 
under proper penalties, and, when they 
exist, should be abated. Fitzgerald v. Con- 
cord, 140 N. C. 110, 52 S. E. 309 (1905). 

Streets shall be kept in proper repair to 
the extent that this can be accomplished by 
proper and reasonable care and continuing 
supervision. Willis v. New Bern, 191 N. 
C. 507, 132 S. E. 286 (1926); Hunt v. High 
Point, 226 N. C. 74, 36 S. E. (2d) 694 (1946). 

This duty extends to streets dedicated 
and accepted by the municipality but not 
to streets or portions of streets not ac- 
cepted by it although dedicated by some 
individual. Hughes v. Clark, 134 N. C. 
457, 46 S. E. 956, 47 S. E. 462 (1904). 
And to Sidewalks.—The rights, powers, 

and liability of the municipality extend 
equally to the sidewalk as to the roadway, 
for both are parts of the street; and towns 
and cities are held to the same degree of 
liability for failure to repair sidewalks as 
to repair the other part of the street. Bunch 
v. Edenton, 90 N. C. 431 (1886); Tate v. 
Greensboro, 114 N.C, 392) 19S) ha w67 
(1894); Wolfe v. Pearson, 114 N. C. 621, 19 
S. E. 264 (1894); Russell v. Monroe, 116 
N.C. 720; 21S; (E50, .47 Any rot. Rep: 
823 (1895); Neal v. Marion, 129 N. C. 345, 
40 S. E. 116 (1901); Hester v. Traction Co., 
138 N. C. 288, 50 S. B. 711 (1905). 
Guarding against Perilous Places.— 

Proper repair implies that all bridges, dan- 
gerous pits, embankments, dangerous walls, 
and the like perilous places and things very 
near and adjoining the streets shall be 
guarded against by proper railings and bar- 
riers or other reasonably necessary signals 
for the protection of the public. Fitzgerald 
ve Concord, 140) Ni Caid0. bom on 09 
(1905); Willis v. New Bern, 191 N. C. 507, 
132 S. E. 286 (1926); Hunt v. High Point, 
226 N. C. 74, 36 S. E. (2d) 694 (1946). 

Commissioners’ Duty.—This section does 
not impose on the commissioners the duty 
to personally work the streets but it does 
impose on them a duty to keep them in 
repair. Although the power allows dis- 
cretion, the commissioners are subject to 
indictment for neglecting to keep public 
streets in repair. State v. Dickson, 124 
Ne Casily serosa ool 1890). 

Contracts with and Duties of Public 
Service Companies to Repair.—A city may 
by contract with a street railroad provide 
for the repair of the street between the 
tracks, as a consideration for the franchise, 
and the railroad will be required to repair 
and keep its part in the same condition as 
the rest of the street. New Bern v. Atlantic, 
etc., R. Co, 159 N. C. 542, 75 S. E. 807 
(1912). 

Pipes, conduits, and rails, structures 
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erected or constructed in the city streets 
under a general grant of authority to use 
the streets therefor are subject to the 
paramount power and duty of the city 
to repair, alter, and improve the streets, 
as the city, in its discretion, may deem 
proper, and to construct therein sewers and 
other improvements for the public benefit. 
Raleigh v. Carolina Power Co., 180 N. C. 
234, 104 S. E. 462 (1920). 

C. Liability for Damage to Property. 
General Rule——Where a municipal cor- 

poration has authority to grade its streets 
it is not liable for consequential damage, 
unless the work was done in an unskillful 
and incautious manner. Meares v. Wil- 
mington, 31 N. C. 73 (1848). This holding 
has been approved and followed in many 
subsequent cases. Salisbury v. Western 
North Carolina Railroad, 91 N. C. 490 
(1884); Wright v. Wilmington, 92 N. C. 
160 (1885); Tate v. Greensboro, 114 N. C. 
392, 19 S. E. 767 (1894); Wolfe v. Pearson, 
114 N. C. 621, 19 S. E. 264 (1894); Brown 

VaeblectiicaWormlos: Nii@w5o0 a5 sos. 62 
(1905); Small v. Edenton, 146 N. C. 527, 60 
S. E. 413 (1908); Ward v. Commissioners, 
146 N. C. 534, 60 S. E. 418 (1908); Jones 
v. Henderson, 147 N. C. 120, 60 S. E. 894 
(1908). In Thomason vy. Seaboard, etc., R. 
Co., 142 N. C. 300, 55 S. E. 198 (1906), the 
subject is referred to as “the settled doc- 
trine of this State.” Dorsey v. Henderson, 
T4SING Ca 423-562) On Be 5471908). 

Shade Trees Cut While Grading.—The 
discretionary power of repairing and main- 
taining a street is vested in the commis- 
sioners of a city, and an action for damages 
caused by cutting of trees in the street, by 
them, will not le in favor of an abutting 
property owner, in the absence of negli- 
gence, malice or wantonness. ‘Tate v. 
Greensboro, 114 N. C. 392, 19 S. E. 767 
(1894). 

D. Rights of Abutting Owner. 

To Remove Nuisance.—When a street 
is repaired or changed by a city so as to 
damage an owner of the fee in the street 
or to cause a nuisance the owner has no 
right to change the condition of the street 
so as to remove the nuisance or lessen the 
damage, and such act will subject him to 
indictment. State v. Wilson, 107 N. C. 865, 
12 S. E. 320 (1890). 

Ratification by City.—However, it may 
be pointed out incidentally that when an 
unauthorized person does an act of repair 
to streets that might have been done by 
a city, a ratification by the city will relieve 
him of any liability as a trespasser. Wolfe 
vu Pearson 114. Ni C4621;19 “S;1B, 264 
(1894). 

III. GRADE CROSSINGS, 
VIADUCTS, ETC. 

Power to Regulate—vThe right of the 
city government, both under its police 
powers and the several statutes applicable 
to require railroads to construct bridges or 
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viaducts, along streets running over their 
tracks, is fully established in this jurisdic- 
tion and is recognized in well-considered 
cases elsewhere. Atlantic, “etc, R. Co. v. 
Goldshoro,suliipey NE eG. 9856s? doe Le. bi4. 
(1911); Powell v. Seaboard Air Line R. Co., 
178 N. C. 243, 100 S. E. 424 (1919); North- 
erny Py Re Co. yaa Minnesota,.208) Us 5.4583, 
28 S. Ct. 341,52 L. Ed. 630, (4908). 
A city has both inherent power and au- 

thority by general statute over its streets 
for the protection of its citizens, which is 
not taken from it by § 62-50, conferring 
like powers upon the Utilities Commission. 
Durham vy. Southern R. Co., 185 N. C. 240, 
italia” Sy, 1S ald (GIG Ewe 

The exercise by the State of its power 
to provide for the safety of its citizens 
with respect to grade crossings of its 
streets by a railroad company is within 
its police powers, and may be exercised by 
municipal corporations under authority con- 
ferred on them, and not being delegated to 
the national government, it is not affected 
by federal legislation upon interstate com- 
merce or the Federal Transportation Act. 
Durham v. Southern R. Co., 185 N. C. 240, 
117 S. E. 17 (41923), affirmed in Southern 
ReGouve Dunham mcoOm Ue Sal Si onoullt. 
51, 69 L. Ed. 231 (1924). 
A city charter giving a city specific au- 

thority to erect gates at a railroad crossing, 
or to require the railroad company to place 
a flagman there to warn pedestrians, with 
provision that such authority shall not be 
exclusive, does not limit the authority of the 
city therein, or take from it the inherent 
and statutory right to require that the rail- 
road company construct an underpass for 
the protection of the public. Durham v. 
SouthemikK.. Co, 185 Ne C7240,0017 Sock. 
17 (1923). 

In 2 N. C. Law Rev. 104, referring to the 
case immediately preceding, it was said: 
“The result of the decisions, so far as the 
question of substantive law is concerned, is 
that a municipal corporation may, under its 
charter or by general law, by proper ordi- 
nance, require a railroad company to con- 
struct, at its own expense, such crossings 
for the streets as will best promote the 
public safety in the use of the streets; that 
the nature of the crossing to be constructed 
is within the reasonable discretion of the 
municipal authorities, and that the presump- 
tion is in favor of the validity of the city 
ordinance.” 

Cited in Moffitt v. Asheville, 103 N. C. 
237, 9 S. E. 695 (1889). 

IV. LIABILITY FOR DEFECTS OR 
OBSTRUCTIONS CAUSING 

INJURY. 
This section imposes on a municipality 

the positive duty to maintain its streets 
in a reasonably safe condition for travel, 
and negligent failure to do so will render 
it liable to private action for proximate 
injury. Bunch y. Edenton, 90 N. C. 431 
(1884); Russell v. Monroe, 116 N. C. 720, 
121 S. E. 550, 47 Am. St. Rep. 823 (1895); 
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Neal v. Marion, 129 N. C. 345, 40 S. E. 116 
(1901); Fitzgerald v. Concord, 140 N. C. 
110, 52 S. E. 309 (1905); Graham y. Char- 
lotte, 186 N. C. 649, 120 S. E. 466 (1923); 
Michaux v. Rocky Mount, 193 N. C. 550, 
137 S. E. 663 (1927); Speas v. Greensboro, 
DOAN G89 lGveomeecOv Loss Rehadtonrd 
v. Asheville, 219 N. C. 185, 13 S$, EB. (2d) 
256 (1941); Waters v. Belhaven, 222 N. C. 
20, 21 S. E. (2d) 840 (1942); Millar v. Wil- 
son, 222 N. C. 340, 23 S. E. (2d) 42 (1942); 
EluntevenLiichmibomt. c2omN Gand woOno mr. 
(2d) 694 (1946). 
The governing authorities of a town or 

city have the duty imposed upon them by 
law of exercising ordinary care to maintain 
its streets and sidewalks in a condition rea- 
sonably safe for those who use them in a 
proper manner. Faw v. North Wilkesboro, 
253° (Nv (Cx 406) 117, Din Bend) -14 (1960). 

But Municipality Is Not Insurer of 
Condition of Streets——While it is the duty 
of the city to keep its streets in such repair 
that they are reasonably safe for public 
travel, it is not an insurer of such condition 
nor does it warrant that they shall at all 
times be absolutely safe. A city is only 
responsible for a negligent breach of duty. 
Fitzgerald vy. Concord; 140 N. C. 110, 5 
S. E. 309 (1905). 

Duty to Take Measures to Avert In- 
jury —Negligent failure to take such meas- 
ures as ordinary prudence requires to avert 
injury, where the municipality has actual or 
imputable knowledge of the dangerous con- 
dition, will render municipality liable for 
injury proximately caused. Hunt v. High 
Point, 226 N. C. 74, 36 S. E. (2d) 694 (1946). 
By Exercise of Proper Care and Con- 

tinuing Supervision—In Willis v. New 
Bern, 191 N. C. 507, 132 S. E. 286 (1926) 
it is said that streets shall be constructed 
in a reasonably safe manner, and to this 
end ordinary care must be exercised at all 
times. They shall be kept in proper repair 
or in a reasonably safe condition to the 
extent that this can be accomplished by 
proper and reasonable care and continuing 
supervision. Hunt v. High Point, 226 N. 
Cu@486 S. He (2d)0694, 01946). 

Liability arises only for a negligent breach 
of duty. Faw v. North Wilkesboro, 253 N. 
406,117 St BE. (Cd) 14 (1960). 

Necessity for Notice of Defect.—Since 
the liability depends upon the negligence 
of the city, it is evident that before such 
negligence can exist the city must have had 
notice of the defect or with the exercise of 
reasonable diligence would have had notice 
of it. Jones v. Greensboro, 124 N. C. 
310, 32 S. E. 675 (1899). 

Plaintiff Must Prove Notice—So in order 
to establish responsibility, it is not sufficient 
to show that a defect existed and an injury 
has been caused thereby. It must be 
further shown that the officers of the town 
“knew, or by ordinary diligence might have 
discovered, the defect, and the character 
of the defect was such that injuries to 
travelers therefrom might reasonably be 
anticipated.” Jones v. Greensboro, 124 N. 
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C. 310, 32 S. E. 675 (1899); Fitzgerald v. 
Concord, 140 N. C. 110, 52 S. E. 309 (1905); 
Faw v. North Wilkesboro, 253 N. C. 406, 
117 S. E. (2d) 14 (1960). 

Implied Notice—When observable de- 
fects in a highway have existed for a 
time so long that they ought to have 
been observed, notice of them is implied. 
Fitzgerald v. Concord, 140:N: :@. 2110, 952 
S. E. 309 (1905). 

Actual notice of a defect is not required. 
Notice of a dangerous condition in a street 
or sidewalk will be imputed to the town 
or city, if its officers should have discov- 
ered it in the exercise of due care. Faw v. 
North Wilkesboro, 253 N. C. 406, 117 S. E. 
(2d) 14 (1960). 
Same—Question for Jury.—On the ques- 

tion of notice implied from the continued 
existence of a defect, no definite or fixed 
rule can be laid down as to the time re- 
quired and it is usually a question for the 
jury on the facts and circumstances of 
each particular case. Fitzgerald v. Con- 
cord, 140 N. C. 110, 52 S. E. 309 (1905). 

Notice of Latent Defects.—Notice of 
latent defects should not be so readily pre- 
sumed from their continuance as open and 
obvious defects. Fitzgerald v. Concord, 
1A0RN (CadOn52 som Has 09n(1905)r 
Obstructions.—A city does not have dis- 

cretionary power to put obstructions in its 
streets, and it is liable for its negligence 
in putting or leaving obstructions in the 
street to one injured by such obstruction. 
Graham v. Charlotte, 186 N. C. 649, 120 S. 
E. 466 (1923). 
Same—Bridges Must Be as Wide as 

Street.—A city under the authority of this 
section in building and repairing streets 
has no right in building a bridge to ob- 
struct the street with concrete pilasters, 
and for injuries caused by such obstruction 
it is liable. Graham v. Charlotte, 186 N. C. 
649, 120 S. E. 466 (1923). 
Same—Joint Liability with Private Indi- 

vidual—If any person shall unlawfully 
erect an obstruction or nuisance in the 
streets of a city, and the town authorities 
shall permit it to remain an unreasonable 
length of time, the town and the tort-feasor 
are jointly and severally liable to the trav- 
eler for an injury resulting therefrom, with- 
out any fault on his part. The question of 
primary and secondary liability is for the 
offending parties to adjust between them- 
selves. Dillon v. Raleigh, 124 N. C. 184, 
32 S. E. 548 (1899). 

Independent Contributory Cause.—When 
two causes combine to produce an injury 
to a traveler on a highway, both of which 
are in their nature proximate—the one being 
a culpable defect in the highway, and the 
other some occurrence for which neither 
party is responsible—the municipality is 
liable, provided the injury would not have 
been sustained but for such defect. Dillon 
v. Raleigh, 124 N. C. 184, 32 S. E. 548 (1899). 

Failure to Light Street.—While aumcity 
may not be under legal necessity of light- 
ing its streets at all, where it does maintain 
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street lights its failure to provide lighting 
which is reasonably required at a particular 
place because of the dangerous condition 
of street is negligent failure to discharge its 
duty to maintain the streets in a reasonably 
safe condition for travel. Hunt v. High 
Point, 226 N. C. 74, 36 S. E. (2d) 694 (1946). 

City Cannot Plead Governmental Im- 
munity.—A municipality cannot, with im- 
punity, create in its streets a condition 
palpably dangerous, neglect to provide the 
most ordinary means of protection against 
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it, and avoid liability for proximate injury 
on the plea of governmental immunity. 
ELtintavenliie isl oimtee2 OnNs Cair4e136) on E.. 
(2d) 694 (1946). 
As an exception to the doctrine of gov- 

ernmental immunity, it has been uniformly 
held in this jurisdiction that municipalities 
may be held liable in tort for failure to 
maintain their streets in a reasonably safe 
condition, and they are now required by 
this section to do so. Clark v. Scheld, 253 
NSCMI32; 1L%p. Be (2d e838. (1961). 

§ 160-55. Abatement of nuisances.—The board of commissioners may pass 
laws for abating or preventing nuisances of any kind, and for preserving the health 
of the citizens. Provided, however, it shall not be a nuisance for an employee or 
servant of a railroad company to make necessary smoke when stoking or operating 
a coal burning locomotive.” ‘CR. C., ¢. 111, $015; Code, s; 3802; Rev,, s.:2929; C. S., 
s. 2676; 1949, c. 594, s. 1.) 

Cross References,—As to zoning laws see 
§ 160-172 et seq. As to water sanitation, see 
§ 130-157 et seq. As to sewer sanitation, 
see § 130-157 et seq. As to abatement of 
menaces to health and nuisances, see 
160-234 and 130-20. ' 

Editor’s Note—The 1949 amendment 
added the proviso. For brief comment on 
amendment, see 27 N. C. Law Rev. 474. 

Liberal Construction of Authority.— 
Authority to abate nuisances is liberally 
construed by the courts for the benefit of 
the citizens. State v. Beacham, 125 N. 
@652;34°5) EF. 447 (899): 
Encroachment on Street by Buildings. 

—Any permanent structure or purpresture 

which materially encroaches upon a public 
street and impedes travel is a nuisance per 
se, and may be abated, notwithstanding 
space is left for the passage of the public, 
and a failure on the part of a city to abate 
it in a reasonable time will make it lable 
as a joint tort-feasor. Graham v. Charlotte, 
186 N. C. 649, 120 S. E. 466 (1923). 

Health Ordinances.—A city has power 
to require that a dealer in second-hand 
clothing turn them over to the city to be 
disinfected and the exercise of the power 
cannot be considered as a restriction of an 
owner over his property, but is only the 
proper and lawful use of authority to pro- 
tect the health of its citizens from diseases. 
Rosenbaum v. New Bern, 118 N. C. 83, 24 
See tls 96) 
Hog Pens.—“The board of town com- 

missioners could forbid the keeping of hog 
pens in the town to such an extent as they 
might deem necessary to prevent nuisances 
to the public, and, indeed, they could have 
done so without the express authority.” 
State vee ilord1220N i C.1092929) Sr Ee g52 
(1898). 

Indecent Language or Cursing.—An or- 
dinance which forbids the use of “abusive 
or indecent language, cursing, swearing or 
any loud or boisterous talking, hallooing or 
any other disorderly conduct” within the 
corporate limits of a town, and imposes a 
fine of twenty-five dollars for a violation of 
it, may be enacted by proper authorities 

under the powers granted to them in the 
general law, especially under this section 
and such an ordinance is reasonable. State 
v. Merritt, 83 N. C. 677 (1880); State v. 
McNinch, 87 N. C. 567 (1882); State v. 
Cainan, 94 N. C. 880 (1886); State v. Earn- 
hardt, 107 N. C. 789, 12 S. E. 426 (1890). 

Storage of Gasoline.—See Fayetteville v. 
Spur Distributing Co., 216 N. C. 596, 5 S. 
E. (2d) 838 (1939). 

Liability for Failure to Abate—A mu- 
nicipal corporation is not civilly liable for 
the failure to pass ordinances to preserve 
the public health or otherwise promote the 
public good nor for any omission to enforce 
the ordinances enacted under the legislative 
powers granted in its charter, or to see that 
they are properly observed by its citizens, 
or those who may be resident within the 
corporate limits. Bunch v. Edenton, 90 
N. C. 431 (1886); Hull v. Roxboro, 142 N. 
Ce ses Ooo. eel, 12" Lo RAL (NSS) 
638 (1906); Harrington v. Greenville, 159 
Ne CMm6825 75) Se Ees49 (19 12)e 

But a city is lable in damages for fail- 
ure to abate in a reasonable time a nuisance 
that amounts to an obstruction in a street. 
Dillon*v: Raleigh, 124 N! Ch 184;) 32 SE. 
548 (1899). 

Compensation.—An owner of property is 
not entitled to compensation for property 
rightfully destroyed or damaged by a city 
in abating a nuisance; the reason for this 
is that the destruction or damage is for 
public safety or health and is not a taking 
of private property for public use without 
compensation or due process in the con- 
stitutional sense. Rhyne v. Mount Holly, 
251 N. C. 521, 112 S. E. (2d) 40 (1960). 

But a municipality is liable for impairing, 
removing or destroying property, ostensi- 
bly in the abatement of a nuisance, where 
the thing or condition in question is not a 
nuisance per se, under statute or in fact, 
or where the thing or condition has not 
been declared to be a nuisance. Rhyne y. 
Mount Holly, 252°N/C. 521; 112 °S) EB. (2d) 
40 (1960). 

Cited in Jones v. Greensboro, 124 N. 
C. 310, 32 S. E. 675 (1899). 

103 



§ 160-56 Cu. 160. Municrpar, CoRPORATIONS § 160-56 

ARTICLE 5. 

Municipal Taxation. 

§ 160-56. Commissioners may levy taxes.—The board of commissioners may 
annually levy and cause to be collected for municipal purposes an ad valorem tax 
not exceeding the limitation expressed in § 160-402, and one dollar on each poll, on 
all persons and property within the corporation, which may be liable to taxation for 
State and county purposes; and may annually lay a tax on all trades, professions 
and franchises carried on or enjoyed within the city, unless otherwise provided by 
Jaw ; and may lay a tax on all such shows and exhibitions for reward as are taxed 
by the General Assembly; and on all dogs, and on swine, horses and cattle, running 
at large within the town: Provided, however, the board of commissioners may re- 
adopt any existing ordinance or ordinances levying, assessing, imposing and defining 
the license and privilege taxes of any city by reference, without reading the same in 
detail, and by the reading of any amendments or additions thereto. (R. C., c. 111, 
s. 13; 1862, c. 51; Code, $: 3800; Rev.,,s. 2924 ;'C. 'S:, Ss. 26/75949,, 6933") 

Cross References.——As to listing and 
collection of municipal taxes, see § 160- 
261 et seq. As to prohibition against mu- 
nicipality levying income and inheritance 
taxes, see § 105-247. As to power to license 
pawnbrokers, see §§ 91-2 and 105-50. 

Editor’s Note—The 1949 amendment 
added the proviso. : 

Application Where Charter Indefinite.— 
Since this section is applicable to all cities 
and towns except where their charters 
otherwise provide, a town whose charter 
provides that it shall have all the privileges 
and rights allowed to the most favored town 
in the State, will be presumed to have the 
power to levy taxes under this section al- 
though the charter is indefinite. Wadesboro 
vy. Atkinson, 107 JN.0C,, 317, 120.436. 202 
(1890). 
Same—When Only Restrictive——Where 

a town charter is not passed in accordance 
with Art. II, § 14 of the Constitution the 
charter is valid but such town cannot levy 
any tax under said charter, although the 
charter may contain restrictions on the 
power to tax that are valid, under Art. 
VII, § 4 of the Constitution. The town 
may for necessary expense levy taxes under 
this section subject to the restrictions of 
the charter. Cotton Mills v. Waxhaw, 130 
N. C. 293, 41 S. E. 488 (1902). 
When There Is No Special Statute.— 

When there is no provision for taxes in 
the charter of a town, taxes necessary to 
the expenses of the town may be levied 
under this section. If there is a provision in 
the charter for levying taxes, all taxes 
levied will be presumed to conform to the 
law and the Constitution, Art. VII, § 7. 
State v. Irvin, 126 N. C. 989, 35 S. E. 430 
(1900). 
Taxes on Trades and Professions.— 

Since the enactment of this section taxes 
laid upon trades and professions under the 
name of privilege taxes have been laid 
expressly for revenue, and such taxes are 
authorized by this section. State v. Irvin, 
126 N. C. 989, 35 S. E. 430 (1900). 

The power to levy a tax on all trades in- 
cludes “any employment or business em- 

barked into for gain or profit.’ Lenoir 
Drug Co. v. Lenoir, 160 N. C. 571, 76 S. EB, 
480 (1912). 

Unless inconsistent with a special law 
or charter of a city a tax may be levied 
under this section, on a person engaging in 
any trade within the city. Guano Co. v. 
Tarboro, 126 N. C. 68, 35 S. E. 231 (1900). 
A manufacturer of fertilizers maintaining 

its sales department in another state from 
which sales are exclusively made for 
fertilizer stored for distribution only, in a 
city in this State, is liable under an ordi- 
nance of the city levying a tax upon callings 
and professions, naming among others 
“fertilizer manufacturers’ agents or deal- 
ers,’ the tax being for the protection af- 
forded by the city in the exercise of such 
occupation, and the profits derived there- 
from. Guano Co. v. New Bern, 158 N. C. 
354, 74:0, i 21912). 
Same—Classification—A municipal cor- 

poration is empowered to tax trades or pro- 
fessions carried on or enjoyed within the 
city, unless otherwise provided by law, but 
its classification of trades and professions 
for taxation must be based upon reasonable 
distinctions and all persons similarly situ- 
ated must be treated alike. Kenny Co. v. 
Brevard, 217. N. C. 269, 7S. EB. (2d)..542 
(1940). 
The law of uniformity does not prohibit 

the classification by the municipality of 
dealers in a particular kind of merchandise 
separately from those whose business it is 
to sell other articles falling within the same 
generic term. Rosenbaum vy. New Bern, 
118° N. C.83, 24S. Bd (1896): 

But an ordinance requiring a license of 
livery men, and providing that it shall in- 
clude any persons making contract for hire 
in town, or “any person carrying any per- 
son with a vehicle out of town for hire,” 
is void as being unreasonable. Plymouth 
v, Cooper, 135 .N.,.C, 1,.47\S. E120 C1904). 
Money and Choses in Action Subject 

to Tax.—The word “property,” includes 
moneys, credits, investments and other 
choses in action. Redmond vy. Commis- 
sioners, 106 N. C. 122, 10 S. E. 845 (1890). 
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Taxes on Lottery Applied Strictly—A 
city having power to levy a heavy tax on 
“gift enterprises’ must restrict this tax to 
enterprises that are of a lottery nature. 
A dealer in trading stamps cannot be taxed, 
for the tax cannot be applied to a business 
merely because of its peculiarity. Winston 
Vt. beeson, W135 Nie Ci 0371; 747050 BS) 457 
(1904). 
Tax on Firm Outside City.—Construing 

the charter of a city in pari materia with 
this section, the city is given power to tax 
a firm outside the city, but which delivers 
products inside the city to customers pro- 
cured by its salesman, and collects for its 
goods upon delivery, such trade being 
“carried on or enjoyed within the city.” 
Hiltonev: (Harris; 2074N 2 C463) 0177 S> EH: 
411 (1934). 

The charter of a city giving it certain 
powers in respect to the levying of fran- 
chise taxes on trades and professions, etc., 
and this section will be construed together 
in determining the legislative grant of 
power to the municipality to levy taxes of 
this class. Hilton v. Harris, 207 N.C. 465, 
177 S. E. 411 (1934) ;)State v. Bridgers, 211 
INST @i235,0169oo B. 869101937): 

Limitation on License Tax on Use of 
Motor Vehicle——Section 20-97 expressly 
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prohibits a municipality from levying a 
license or privilege tax in excess of $1.00 
upon the use of any motor vehicle licensed 
by the State, and must be construed with 
and operates as an exception to, and limi- 
tation upon the general power to levy li- 
cense, and privilege taxes upon businesses, 
trades and professions granted by charter 
and this section, and provisions of a mu- 
nicipal ordinance imposing a license tax 
upon the operation of passenger vehicles 
for hire in addition to the $1.00 thereto- 
fore imposed by it upon motor vehicles 
generally, is void, nor may the additional 
municipal tax be sustained upon the theory 
that it is a tax upon the business of oper- 
ating a motor vehicle for hire rather than 
ownership of the vehicle, since the word 
“business” and the word “use” as used in 
the sections mean the same thing. Cox v. 
Brown, 218) No C. 350,111 Sak. (2d)152 
(1940). 

Cited in Love v. Raleigh, 116 N. C. 296, 
21 S. E. 503 (1894), dissenting opinion of 
Clark, J., in Mayo v. Commissioners, 122 
N. C. 5, 29 S. E. 343 (1898), which was 
followed when case was overruled in 
Fawcett v. Mt. Airy, 134 N. C. 125, 45 S. 
E. 1029 (1903). 

§ 160-57. Uniformity of taxes.—All taxes levied by any county, city, town, 
or township shall be uniform as to each class of property taxed in the same, except 
property exempted by the Constitution. (Const., art. 7, s. 9; Rev., s. 2968; C. S., 
s. 2678.) 

Editor’s Note.—This section is based 
upon what was Art. VII, § 9, of the Con- 
stitution prior to its amendment in 1935. 

§ 160-58. Dog tax.—If any person residing in a town shall have therein any 
dog, and shall not return it for taxation, and shall fail to pay the tax according to 
law, the commissioners, at their option, may collect from the person so failing double 
the tax, or may treat such dog as a nuisance, and order its destruction. (R. C., c. 111, 
Sas Codersyjolo. Keys, cos ls CNS. sy 2683.) 

Cross Reference—As to taxation of 
dogs by counties, see § 67-5 et seq. 
Tax Is on Privilege of Keeping Dog.— 

Although a dog is property, a dog tax is 
not directly on the dog as property but 

ARTICLE 6. 

Sale of Municipal Property. 

§ 160-59. Public sale by governing body; private sale to other governmental 
units ——The governing body of any city or town shall have power at all times 
to sell at public outcry, after thirty days’ notice, to the highest bidder, any property, 
real or personal, belonging to any such town, and apply the proceeds as they may 
think best: Provided, that when the governing body shall determine that it is in the 
public interest, municipally-owned personal property, which is surplus, unused or 
obsolete, may be sold upon sealed bids after one week’s public notice, to the highest 
bidder. Sealed bid proposals shall be opened in public and recorded on the minutes 
of the governing body. The public notice shall state the time and place for opening 
of proposals and shall reserve to the governing body the right to reject all bids. 

Provided further, the governing body of any city or town may dispose of any 
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municipally-owned personal property at private sale to any other governmental unit, 
or agency thereof, within the United States. 

The powers granted herein are in addition to and not in substitution for existing 
powers granted by general laws or special acts to cities and towns. (1872-3, c. 112; 
Code, '§. 3824 Reviis)2978% Cu Si-s; 2688 31957 6c7:097 sn 1959 ncNs62,) 

Local Modification—Craven: 1955, c. 
1278; Alexander, Washington, and the town 
of Lillington in Harnett County: 1941, c. 
292; 1943, c. 128; city of Reidsville: 1949, 
C823. city ot Rocky, Mount ;71955;7c3 499, 
Sw4sicity torsotatesvilles 1955,cuo 935 iClLy, 
of Wilmington: 1953, c. 321; town of Mor- 
ganton: 1959, c. 1037; town of Murfrees- 
boro: 1959, c. 1198; towns of Spencer and 
East Spencer in Rowan County: 1953, c. 
378; town of Troy: 1955, c. 46. 

Cross References.—As to when sale at 
public outcry is not necessary, see § 160-2, 
subdivision (6). As to municipality’s power 
to sell or lease property generally, see § 
160-200. 

Editor’s Note—The 1957 amendment 
added the proviso and the last two sen- 
tences of the first paragraph. Section 2 of 
the 1957 amendatory act provides: “The 
powers granted herein are in addition to 
and not in substitution for existing powers 
granted by general laws or special acts to 
cities and towns.” 

The 1959 amendment rewrote this sec- 
tion. 

What Real Estate May Be Sold—In 
Southport v. Stanly, 125 N. C. 464, 34 S. 
E. 641 (1899), the court says: The reason- 
able construction of the statute must be 
that the town or city authorities can sell 
any personal property, or sell or lease any 
real estate which belongs to a town or city, 
as the surplus of the original acreage ceded 
for the town or city site, or such land as 
may have been subsequently acquired or 
purchased. But in no case can the power 
be extended to the sale or lease of any real 
estate which is to be held in trust for the 
use of the town, or any real estate which 
is devoted to the purpose of government. 
To enable the town to sell such real estate 
there must be a special act of the General 
Assembly authorizing such sale or lease. 
Brockenbrough v. Board, 134 N. C. 1, 46 
S. E. 28 (1903). 

In Moose v. Carson, 104 N. C. 431, 10 
S. E. 689 (1889), it was held that when 
a city conveys land bounded by an estab- 
lished street, and the grantee enters upon 
and improves the land, a subsequent con- 
veyance by the corporation of the land 
covered by the street, whereby the easement 
of the appurtenant owner is interfered with, 
is void. But where there have been no 
improvements made on a dedicated street 
and the dedicated land has never been used 
as a Street, a city by an act of legislature 

conferring authority may sell and convey 
the lands so dedicated to it for street pur- 
poses. Church vy. Dula, 148 N. C. 262, 61 
S. E. 639 (1908). 

Public Notice of Actual Partition of 
Land Not Required—This section re- 
quires public notice only in respect to the 
sale of property belonging to a municipality. 
It has no application to actual partition of 
land in which a municipality owns an in- 
terest. Actual partition between tenants in 
common involves no sale or disposal of 
land or any interest therein. Craven 
County v. First-Citizens Bank & Trust Co., 
237 N. C. 502, 75 S. E. (2d) 620 (1953). 
A contract for removal of sludge from 

city’s sewerage disposal plant was held 
to relate to a service and not a sale of 
city property within the meaning of this 
section, requiring sale of city property to 
be made by auction. Plant Food Co. v. 
Charlotte 2149 Ne Cie518) 199m Siete 712 
(1938). 

Real Estate Agent May Be Employed. 
—As incidental to the power of a munici- 
pal corporation to sell at public auction 
parcels of land acquired by it by foreclosure 
of tax and street assessment liens, the 
municipality has the authority, in the exer- 
cise of its discretion in determing the means 
for accomplishing this purpose, to employ a 
real estate agent upon commission to obtain 
a responsible bidder at the sale to bid a 
sum sufficient to protect the municipality’s 
interest. Cody Realty, etc., Co. v. Winston- 
Salem, 216 N.C, 72626 SS. led yeo0L 
(1940). 

Sale of Swimming Pool to Avoid Oper- 
ating on Integrated Basis—Where a mu- 
nicipality sought to sell public swimming 
pools under the provisions of this section 
and other legislative authority, the con- 
tention that there was a denial of equal 
rights where the purpose of the closing or 
sale was to avoid the necessity of operating 
the facilities on a racially integrated basis 
was not sustained. If the swimming pools 
were disposed of through a bona fide public 
sale, and there was no evidence to the 
contrary in the instant case, there could be 
no unequal treatment and, therefore, no 
racial discrimination. "Tonkins vy. Greens- 
boro, 162 F. Supp. 549 (1958). 

Applied in Mullen v. Louisburg, 225 N. 
C. 53, 33 S. E. (2d) 484 (1945). 

Cited in Winston-Salem y. Smith, 216 
N. G4; °3 S. Ee (2d) 328 (1939) 8 Karparie 
Corp. v. Graham, 99 F. Supp. 124 (1951). 

§ 160-60. Sale by county commissioners.—In any town where there is no 
mayor or commissioners, the board of county commissioners shall have the power 
given in the preceding section. (1872-3, c. 112, s. 2; Code, s. 3825; Rev., s. 2979; 
C. S., s. 2609.) 
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§ 160-61. Title made by mayor.—The mayor of any town, or the chairman 
of any board of commissioners of any town or county, is fully authorized to make 
title to the purchaser of any property sold under this chapter. (1872-3, c. 112, s. 3; 
GodemewoocZOss Rev. sa2950 ©.257778))2090;) 

§ 160-61.1. Certain counties and municipalities authorized to execute war- 
ranty deeds; relief from personal liability—(a) The governing bodies of coun- 
ties and municipal corporations are hereby authorized and empowered to execute and 
deliver conveyances to any property, whether acquired by tax or assessment fore- 
closure or otherwise, with full covenants of warranty whenever in the discretion of 
said governing bodies it is to the best interest of said counties or municipal corpora- 
tions to convey by warranty deed. 

(b) Members of the governing bodies of counties and municipal corporations 
are hereby relieved of any personal or individual liability by reason of the execution 
of any such conveyances with covenants of warranty. 

(c) This section shall apply only to Wake County and the municipal corpora- 
tions therein, Forsyth County and the municipal corporations therein, Rowan County 
and the municipal corporations therein, and to the following named counties and the 
municipal corporations therein, to-wit: Beaufort, Bertie, Bladen, Davidson, Edge- 
combe, Franklin, Gates, Halifax, Lenoir, Nash, New Hanover, Orange, Pender, 
Richmond, Union, Warren, Wayne, Wilson. (1945, c. 962; 1955, c. 935.) 

_ Editor’s Note.—The 1955 amendment 
inserted Warren in the list of counties ap- 
pearing in subsection (c) of this section. 

ARTICLE 7. 

General Municipal Debts. 

§ 160-62. Popular vote required, except for necessary expense.—No county, 
city, town, or other municipal corporation shall contract any debt, pledge its faith, or 
loan its credit, nor shall any tax be levied, or collected by any officer of the same, 
except for the necessary expenses thereof, unless by a vote of the majority of the 
qualified voters therein. (Const., art. 7, s. 7; Rev., s. 2974; C. S., s. 2691.) 

Cross References.—As to purposes for 
which bonds may be issued, see § 160-378. 
As to necessity of approval of bond issue 
by Local Government Commission, see § 
159-7. As to election on bond issue, see § 
160-387. As to restrictions upon power of 
municipality to borrow or spend, see § 160- 
OOO: 

Editor’s Note.—For cases under this 
section, see Art. VII, § 7 of the Constitu- 
tion, as it is the same as to this section. See 
also Art. II, § 14 of the Constitution. 

Section Emphasizes Observance of Con- 
stitution— The necessity of a rigid observ- 
ance of Const., Art. VII, § 6, has been 
emphasized by this section. Horton v. 
Redevelopment Comm. of High Point, 259 
N. C. 605, 131 S. E. (2d) 464 (1963). 

“Necessary Expense.”—The term ‘“nec- 
essary expense” more especially refers to 
the ordinary and usual expenditures reason- 
ably required to enable a county to properly 
perform its duties as part of the State 
government. Horton y. Redevelopment 
Comm. of High Point, 259 N. C 605, 131 
S. E. (2d) 464 (1963). 

Necessary expenses involve and include 
the support of the aged and infirm, the 

laying out and repair of public highways, 
the construction of bridges, the mainte- 
nance of the public peace, and administra- 
tion of public justice—expenses to enable 
the county to carry on the work for which 
it was organized and given a portion of 
the State’s sovereignty. Horton v. Rede- 
velopment Comm. of High Point, 259 N. 
C. 605, 131 S. E. (2d) 464 (1963). 
Where the purpose for which a proposed 

expense is to be incurred by a municipality 
is the maintenance of public peace or ad- 
ministration of justice, or partakes of a 
governmental nature, or purports to be an 
exercise by the municipality of a portion 
of the State’s delegated sovereignty, the 
expense is a necessary expense within the 
Constitution, and may be incurred without 
a vote of the people. Horton v. Rede- 
velopment Comm. of High Point, 259 N. 
CeCOSwilsie Ome n(lcd) e464 61963). 

Is Question for Court.—What are nec- 
essary expenses for a municipal corpora- 
tion for which it may contract a debt, 
pledge its faith, or loan its credit and levy 
a tax without an approving vote of a ma- 
jority of those who shall vote thereon in 
an election held for such purpose, is a 
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question for the court. Horton v. Redevel- 
opment Comm. of High Point, 259 N. C. 
605, 131 S. E. (2d) 464 (1963). 
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Cited in Sinet va. Charlotte, 2 130Ne GC, 
60, 195 S. E. 271 (1938); Karpark Corp. v. 
Graham, 99 F. Supp. 124 (1951). 

§ 160-63. Debts paid out of tax funds.—Debts contracted by a municipal cor- 
poration in pursuance of authority vested in it shall not be levied out of any property 
belonging to such corporation and used by it in the discharge and execution of its 
corporate duties and trusts, nor out of the property or estate of any individual who 
may be a member of such corporation or may have property within the limits 
thereof. But all such debts shall be paid alone by taxation upon subjects properly 
taxable by such corporation : Provided, that whenever any individual, by his contract, 
shall become bound for such debt, or any person may become liable therefor by 
reason of fraud, such person may be subjected to pay said debt. (1870-1, c. 90; 
Code,'s= 3821) Revs, 29705 Goss. 12092.) 

Applied in Fawcett v. Mt. Airy, 134 N. 
C.. 125, 45S. E..1029, (1903). 

§ 160-64. Debts limited to ten per cent of assessed values.—It shall be unlaw- 
ful for any city or town to contract any debt, pledge its faith or loan its credit for the 
construction of railroads, the support or maintenance of internal improvements or 
for any special purpose whatsoever, to an extent exceeding in the aggregate ten per 
cent of the assessed valuation of the real and personal property situated in such city 
or town. And the levy of any tax to pay any such indebtedness in excess of this 
limitation shall be void and of no effect. (1889, c. 486; Rev., s. 2977; C. S., s. 2693.) 

Constitutionality—— This section is consti- 
tutional, not being in conflict with Art. 
VII, § 7 of the Constitution. Wharton vy. 
Greensboro, 146 N. C. 356, 59 S. E. 1043 
(1907). 
May Be Repealed in Part or in Toto.— 

This limitation is statutory and not a con- 
stitutional one; therefore, the legislature 
may repeal it in toto or only in its appli- 
cation to certain cities and towns. The 
fact that a bond issue was in excess of 
the limitation will not invalidate it if it is 
later ratified by State legislature. Whar- 

740 (1908). 
Only Applicable to Special Purposes.— 

This section does not apply to indebted- 
ness for necessary expenses nor to bonds 
to pay debts contracted for necessary ex- 
penses, but applies to “special purposes” 
which are construed to mean enterprises 
not necessary to the city government. 
Wharton v. Greensboro, 146 N. C. 356, 
59 S. E. 1043 (1907); Underwood v. Ashe- 
yilléy 152.3 9C; 641) .68e5.0 Ry 1471910)" 
Charlotte v. Trust Co., 159, N..C.. 388, 74 
S. E: 1054 (1912): 

ton v. Greensboro, 149 N. C. 62, 62 S. E. 

ARTICLE 8. 

Public Libraries. 

§ 160-65. Establishment of library.—The governing body of any county or 
municipality may, in its discretion, establish and support a free public library, using 
for such establishment and support any nontax revenues which may be available for 
such purposes. The word “support” as used in this article shall include, but is not 
limited to, purchase of land for library buildings, the purchase and renovation of 
buildings for library purposes, the construction of buildings for library purposes, 
purchase of library books, materials and equipment, compensation of library per- 
sonnel, and all maintenance expenses for library property and equipment. Property 
taxes may be used for the support of public library services when the approval of 
the voters for the levy of a tax has been approved as provided in § 160-72 of this 
article or as may be provided in any special act. (1953, c. 721; 1963, c. 945.) 

1963, c. 945. It was previously rewritten 
by Session Laws 1953, c. 721; by Session 
Laws 1953, c. 1102, s. 3, former §§ 160-68, 
160-69 were rewritten and redesignated as 
§§ 125-27 and 125-28. 

§ 160-66. Library free—The use of every library established under this 
article shall be forever free to the inhabitants of the county or municipality pro- 
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Cross Reference.—As to power of coun- 
ties to appropriate money for libraries, see 
§ 153-9, subdivision (37). 

Editor’s Note.—This article, effective July 
1, 1963, was rewritten by Session Laws 
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viding or contracting for library services, subject to such reasonable rules and 
regulations as may be adopted by the board of trustees of the library and approved 
by the governing body of the county or municipality. (1953, c. 721; 1963, c. 945.) 

§ 160-67. Library trustees appointed.—For the government of each library 
established by a county or municipality there shall be a board of six trustees ap- 
pointed by the governing body of the county or municipality, chosen from the citizens 
at large with reference to their fitness for such office. For the initial term, two 
members shall be appointed for terms of two (2) years, two members for terms 
of four (4) years, and two members for terms of six (6) years, and until their 
successors are appointed and qualified. ‘Thereafter the terms of members shall be 
for six (6) years and until their successors are appointed and qualified. The govern- 
ing body of the county or municipality may, in its discretion, designate one of its own 
members to serve ex officio as one of the six (6) members of the library board in 
addition to his other duties. Such governing body member shall serve on the 
library board for the duration of his term of office and shall have full rights, duties 
and responsibilities as a member of the board. All vacancies on the board shall be 
immediately reported by the trustees to the governing body which shall fill each 
vacancy for the unexpired term. The governing body of the county or municipality 
may remove any trustee for incapacity, unfitness, misconduct, or for neglect of duty. 
Members of the board shall serve without compensation. (1953, c. 721; 1963, c. 
945.) 

Local Modification —City of Concord: 
1950 mC occ City sole Eich. Point: 1961.c. 
712. 

§ 160-68. Joint libraries—(a) ‘Two or more counties or municipalities, or a 
county or counties and a municipality or municipalities, may enter into an agreement 
for the joint performance and support of public library service for the benefit of the 
citizens of all the participating units. The joint library shall be established accord- 
ing to the terms of a resolution approved by the governing bodies of the participating 
units. The resolution shall provide for the composition of the board of trustees to 
govern the library and may contain any additional provisions concerning the opera- 
tion and responsibility of the joint library on which all the participating units shall 
agree. 

(b) The board of trustees of a joint library shall be composed of not less than 
six members and not more than twelve members. The resolution establishing the 
library shall specify the total number of trustees and the number of trustees to 
be appointed by the governing body of each participating county or municipality. 
The resolution shall also set forth the terms of office for the trustees, but no term 
of office shall be for less than two (2) years, nor for more than six (6) years. The 
governing body of each participating county or municipality shall make its appoint- 
ments from the citizens at large with reference to their fitness for such office; pro- 
vided, that such governing body may, in its discretion, designate as one of its mem- 
bers of the joint library board of trustees a member of the governing body to serve 
ex officio in addition to his other duties, and provided further, that such governing 
body may in its discretion, if it also supports a county or municipal library, desig- 
nate one or more of its members of the joint library board of trustees from the 
membership of such county or municipal library board of trustees, such members 
to serve ex officio on the joint library board in addition to their other duties. Such 
governing body member, or county or municipal library board members, shall serve 
on the joint library board of trustees for the duration of his or their term of office 
on the governing body, or county or municipal library board, respectively. Any 
vacancy on the joint library board shall be filled for the unexpired term by the 
governing body of the county or municipality making the initial appointment. The 
governing body of any participating county or municipality shall have the power 
to remove any trustee appointed by it for incapacity, unfitness, misconduct, or neglect 
of duty. Members of the board shall serve without compensation. 
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(c) The resolution establishing the joint library shall contain a statement gov- 
erning the distribution of property between the participating counties and mu- 
nicipalities in the event that any county or municipality should elect to withdraw 
from the agreement. Any county or municipality wishing to withdraw from par- 
ticipation in joint operation of a library shal give notice to the other participating 
counties and municipalities by December 31st prior to the beginning of the fiscal 
year in which it wishes to withdraw participation and support. From and after 
the expiration of the six months’ period, such county or municipality shall be en- 
titled to such proportion of the property of the joint library as may have been agreed 
upon in the resolution establishing the library. (1953, c. 721; 1963, c. 945.) 

Editor’s Note—By Session Laws 1953, were rewritten and redesignated as §§ 125- 
c. 1102, s. 3, former §§ 160-68 and 160-69 27 and 125-28. 

§ 160-69. Contracts with other libraries——The governing body of any county 
or municipality, or the board of trustees of any county or municipal library board 
with the consent of its governing body, or the board of trustees of a joint library, or 
the governing board of any corporation or association providing free public library 
service, may enter into a contract with and make annual appropriations to any 
county or municipality, county or municipal library, joint library, corporation or 
association providing free public library service, or other public or private agency 
providing library services for one or more public library services, including but not 
limited to the use of physical facilities and library equipment; the purchase, cata- 
loguing and circulation of books, periodicals, recordings and other items and materials 
customarily acquired and circulated by the public libraries, the services of profes- 
sionally qualified library personnel, and the provision of any special library service. 
(1953 Fe872 le 196355 cn9451) 

Local Modification—Rutherford: 1955, 
Cato: 

Cross Reference.—See note to § 160-68. 

§ 160-70. Powers and duties of trustees.—(a) The board of trustees of a 
county or municipal library shall organize immediately after its appointment and 
shall elect one of its members as chairman. It may elect a secretary and a treasurer 
and such other officers as it may deem necessary, either from the membership of the 
board or from the employees of the library. 

The board of trustees shall have the power 
(1) To adopt such bylaws, rules and regulations for its own guidance and 

for the government of the library as may be necessary and in conform- 
ity with law; 

(2) With the consent of the governing body of the county or municipality, to 
lease or purchase and occupy an appropriate building or buildings, or 
to erect an appropriate building or buildings upon lands acquired by 
gift, devise or purchase; 

(3) To supervise and care for the physical facilities constructed, leased or set 
apart for library purposes ; 

(4) To appoint a chief librarian or director of library service, and, upon 
recommendation of such librarian or director, to appoint assistant li- 
brarians and other employees, and to remove such librarians or em- 
ployees ; provided, that no vacancies existing or occurring in the posi- 
tion of chief librarian or director in any such library shall be filled by 
the appointment or designation of any person who is not certified as 
a professional librarian by the North Carolina Library Certification 
Board under the provisions of G. S. 125-9 or G. S. 125-10; 

(5) To fix the compensation of the chief librarian or director, and in consulta- 
tion with such librarian or director to fix the compensation of the as- 
sistant librarians and other employees of the library; provided, (i) that 
all salaries and other compensation for library employees shall be in 
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accordance with the provisions of any pay plan applying to all employees 
of the governmental unit and which has been approved by the county or 
municipal governing board, and, (ii) that all salaries and other compensa- 
tion for library employees must be in accordance with appropriations for 
salaries and other compensation for library employees approved by the 
county or municipal governing body in the annual budget for such county 

_ or municipality ; 
(6) To prepare the annual budget for the library for submission to the govern- 

ing body of the county or municipality ; 
(7) To extend the privileges and use of such library to nonresidents of the 

county or municipality, upon such terms and conditions as it may pre- 
scribe. 

(b) Except as may be otherwise provided in this article, the board of trustees 
of a joint library shall have the same powers and privileges as the board of trus- 
tees of a county or municipal library. With the consent of the governing bodies 
of the participating units, the board of trustees of each joint library shall prepare a 
pay plan governing the compensation of all employees of the joint library. 

(c) The board of trustees of every public library shall make an annual report to 
the governing body of the county or municipality, or counties and municipalities, 
providing financial support for such library, and shall forward a copy of such re- 
port to the North Carolina State Library. (1953, c. 721; 1963, c. 945.) 

§ 160-71. Budget adoption and control—(a) County or Municipal Library. 
—The board of trustees of every county or municipal library shall prepare and 
recommend an annual budget to the governing body of the county or municipality. 
The budget for the library shall be adopted as part of the county or municipal budget. 
All monies received for such library shall be paid into the county treasury or the mu- 
nicipal treasury, shall be earmarked for the use of the library, and shall be paid out 
as other county or municipal funds are paid out; provided, that county or municipal 
library funds may, in the discretion of the governing board and notwithstanding the 
provisions of the County or Municipal Fiscal Control Acts, be paid out on warrants 
signed by the treasurer of the library board or trustees and countersigned by the 
county accountant or municipal accountant; provided, further, the countersigning 
officer shall countersign such warrants when they are within the funds earmarked 
for the library and within the amount of appropriations duly made by the governing 
body of the county or municipality. Whenever the treasurer of the library board 
shall sign warrants or otherwise handle monies of the library, he shall, before enter- 
ing upon his duties, give bond to the county or municipality in an amount fixed by 
the governing body of such county or municipality, conditioned upon the faithful 
discharge of his official duties. 

(b) Joint Libraries—-The amount each participating governmental unit shall 
contribute to the establishment and support of a joint library shall be determined 
annually by agreement between and among the participating counties and munici- 
palities on the basis of a recommended budget submitted to such county and mu- 
nicipal governing bodies by the joint library board of trustees. The county and 
municipal governing bodies, meeting jointly wherever possible, shall determine 
their proportionate appropriations on the basis of the overall need for public li- 
brary service in the area served by the library, the benefits to each participating 
unit arising from library service, and the funds available in each participating 
unit to support library service. Each participating county and municipality shall 
pay over its annual appropriation for joint library purposes to the treasurer of the 
joint library board of trustees, according to such schedule as may have been agreed 
upon with the library board. The joint library board of trustees shall adopt a final 
budget in accordance with the appropriations made to it by the participating counties 
and municipalities, and any other revenues available to such joint library. The 
treasurer of the board of trustees of the joint library, before entering upon his duties, 
shall give bond to the board of trustees in an amount fixed by the board of trustees 
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and approved by the governing bodies of the participating governmental units, con- 
ditioned upon the faithful discharge of his duties. All funds, received by the joint 
library from any source shall be deposited by the treasurer to the account of the 
library, shall be earmarked for the use of the library, and shall be paid out on war- 
rants signed by the librarian and countersigned by the treasurer. The treasurer 
shall countersign such warrants only when they are in accordance with the budget 
adopted by the board of trustees of the joint library and within the funds available 
to the library. In lieu of paying over all appropriations to the treasurer of the board 
of trustees of the joint library, the participating counties and municipalities may, 
in accordance with a resolution agreed to by each such county and municipality, 
contract for the financial administration of the library to be handled by a single 
participating county or municipality, in which case the procedures of the County 
or Municipal Fiscal Control Acts, whichever is applicable, shall apply. The board 
of trustees of each joint library shall arrange for an annual audit of its financial 
transactions and shall furnish each participating county or municipality with a copy 
of such audit. (1953, c. 721; 1963, c. 945.) 

§ 160-72. Special tax for library.—Subsequent to the establishment of a 
library by a county or municipality, the governing body of the county or municipality 
may upon its own motion and shall, upon a petition signed by voters of the county or 
municipality equal in number to at least fifteen per cent (15%) of the total number 
of votes cast for the office of Governor in the last preceding general election in such 
county or municipality, submit to the voters at a special election the question of 
whether a special tax shall be levied for the support of such library. 

Such question shall be submitted to the voters either at the next general election 
for county officers in the case of a county, or at the next general election for munici- 
pal officers in the case of a municipality, or at a special election to be called by the 
governing body of the county or municipality for that purpose: Provided, that no 
special election shall be held within sixty (60) days of any general election for State, 
county or municipal officers. Such special election shall be conducted according to 
the laws governing general elections for county or municipal officers in such county 
or municipality. 

The form of the question as stated on the ballot shall be in substantially the 
words: “For the levy of a special library tax of not more than .......... cents 
(sks act pore ¢).”; and “Against the levy of a special library tax of not more than 
pales W treba cents (........¢).” Such affirmative and negative forms shall be 
printed upon one ballot, containing squares opposite the affirmative and the nega- 
tive forms, in one of which squares the voter may make a mark (X). Provided, 
that the maximum tax levy to be submitted to the voters shall be determined by the 
governing body of such county or municipality, or in the petition requesting such 
election, which maximum shall in no event exceed fifteen cents (15¢) on the one 
hundred dollars ($100.00) valuation of property. 

If a majority of the qualified voters in such election favor the levy of the tax, 
the governing body of the county or municipality shall levy and cause to be col- 
lected as other general taxes are collected, a special library tax within the limits 
approved by the voters in an amount which, when taken with nontax revenues, 
will be sufficient to meet annual appropriations for library purposes approved by the 
governing body of such county or municipality. 

In any county or municipality in which a tax for library purposes has been voted 
under this section, or under any other general, public-local, private or special law, 
the governing body of such county or municipality may, on its own motion with the 
recommendation of the board of trustees of the library, and shall, upon a petition 
signed by voters of the county or municipality equal in number to at least fifteen 
per cent (15%) of the total number of votes cast for Governor in the last preceding 
general election in such county or municipality, submit to the voters of such county 
or municipality the question of an increase or decrease of such tax, within the limi- 
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tations of this section. Such question shall be submitted to the voters in the manner 
provided by this section. (1953, c. 721; 1963, c. 945.) 

Local Modification—Polk: 1959, c. 435. 

§ 160-73. Issuance of bonds.—Counties and municipalities are hereby author- 
ized to issue bonds and notes, and to levy property taxes to meet payments of 
principal and interest on such bonds or notes, to purchase necessary land and to 
purchase or construct library buildings and equipment. Counties may issue such 
bonds or notes under the provisions of the County Finance Act and municipalities 
may issue such bonds or notes under the provisions of the Municipal Finance Act. 
W005), Cm bh 963,C.1949.) 

§ 160-74. Power to take property by gift or devise—With the consent of the 
governing body of the county or municipality, or the governing bodies of the govern- 
mental units participating in a joint library, expressed by an appropriate resolution 
or ordinance, the library board of trustees may accept any gift, grant, devise, or 
bequest made or offered by any person for library purposes and may carry out the 
conditions of such donations. The county or municipality, or counties and munici- 
palities participating in a joint library, shall have authority to acquire a site, levy a 
tax in accordance with and within the limitations set forth in this article, and pledge 
by ordinance or resolution compliance with all the terms and conditions of the gift, 
grant, devise, or bequest so accepted. (1953, c. 721; 1963, c. 945.) 

§ 160-75. Title to property vested in the county or municipality.—Title to 
all property given, granted, or conveyed, donated, devised or bequeathed to, or 
otherwise acquired by any county or municipality for a library shall vest in and be 
held in the name of such county or municipality, and any conveyance, grant, dona- 
tion, devise, bequest or gift to or in the name of any public library board shall be 
deemed to have been directly to such county or municipality; provided, that when 
such property is given, granted, or conveyed, donated, devised or bequeathed to, or 
otherwise acquired for the benefit of or in the name of a joint library, title to such 
property shall vest in and be held in the names of the participating counties or 
municipalities in the same proportion as set forth in the resolution establishing the 
library. (1953, c. 721; 1963, c. 945.) 

§ 160-76. Ordinances for protection of library —The governing body of any 
county or municipality establishing a public library shall have power to pass ordi- 
nances imposing penalties for any damage to or failure to return any book, plate, 
picture, engraving, map, magazine, pamphlet, newspaper, manuscript, film, recording, 
audio-visual equipment, or other specimen, work of literature, or object of art or of 
curiosity, or piece of equipment, belonging to such library. (1953, c. 721, 1963, 
c. 945.) 

§ 160-77. Retention, removal, destruction, etc., of library items or equip- 
ment.—(a) Any person who shall 

(1) Willfully or intentionally fail to return to a public library any library item 
or equipment belonging to such public library within fifteen (15) days 
after the librarian has mailed or delivered in person notice in writing 
that the time for which such library item or equipment may be kept under 
library regulations has expired, or 

(2) Willfully or intentionally remove from the premises of the public library 
any library item of equipment without charging it out in accordance with 
the regulations of the library, or 

(3) Willfully or wantonly damage, deface, mutilate, or otherwise destroy any 
library item or equipment, whether on the library premises or on loan, 
shall be guilty of a misdemeanor and upon conviction shall be punished 
by a fine of not more than fifty dollars ($50.00) or imprisonment for 
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not more than thirty (30) days; provided, that the notice required by 
this section shall bear upon its face a copy of this section. 

(b) For the purposes of this section, “library item or equipment”’ shall be de- 
fined to include any book, plate, picture, engraving, map, magazine, pamphlet, news- 
paper, manuscript, film, recording, or other specimen, work of literature, or object 
of art or of historical significance or of curiosity owned by the library, or any audio- 
visual equipment or other equipment owned by the library. (1953, c. 721; 1963, 
c. 945.) 

ARTICLE 9. 

Local Improvements. 

§ 160-78. Explanation of terms.—In this article the term “municipality” 
means any city or town in the State of North Carolina now or hereafter incorporated. 

“Frontage” when used in reference to a lot or parcel of land abutting directly on 
a local improvement, means that side or limit of the lot or parcel of land which abuts 
directly on the improvement. 

“Governing body” includes the board of aldermen, board of commissioners, 
council, or other chief legislative body of a municipality. 

“Local improvement’? means any work undertaken under the provisions of this 
article, the cost of which is to be specially assessed in whole or in part, upon property 
abutting directly on the work. 

“Sidewalk improvement” includes the grading, construction, reconstruction and 
altering of sidewalks in public streets or alleys, and may include curbing and gutters. 

“Street improvement’ includes the grading, regrading, paving, repaving, ma- 
cadamizing, remacadamizing and bituminous surface treatment constructed on a soil 
stabilized base course with a minimum thickness of four inches, (such soil stabilizing 
agents to be top soil, sand clay, sand clay gravel, crushed stone, stone dust, Portland 
cement, tar, asphalt or any other stabilizing materials of similar character, or any 
combination thereof,) of public streets and alleys, and the construction, reconstruc- 
tion, and altering of curbs, gutters and drains in public streets and alleys. (1915, c. 
56st be Casas. 2703 HOS 5%e A619) 

Editor’s Note—The 1945 amendment 
inserted in the paragraph explaining “street 
improvement” the provision as to bitumi- 
nous surface treatment. 
Ownership of Street Prerequisite to As- 

sessment for Improvement.—The ownership 
by the city of a street is a prerequisite to 

Cited in Atlantic, etc., R. Co. v. Ahos- 
kie, 192 N. C. 258, 134 S. E. 653 (1926); 
Jones y.. Durhamy 197 N.. CvieT tite s: 
E. 824 (1929); Atlantic Coast Line R. Co. 
vy. Ahoskie, 207 NeCMIs471762S, iogs 
(1934); Farmville v. Paylor, 208 N. C. 
106, 179 S. E. 459 (1935): Raleigh v. 

the power of the city to levy an assessment 
for street improvements against abutting 
owners thereon. Efird v. Winston-Salem, 
199N. C33, 1530 0,0 hs 68281930). 

Applied in In re Resolutions, 243 N. C. 
494, 91 S. E. (2d) 171 (1956). 

Mechanics, etc., Bank, 223 N. C. 286, 26 
S. E. (2d) 573 (1943); Goldsboro v. Atlantic 
Coast Line R.Co., 241 NOC. 216.85 Sa i 
(2d) 125 (1954); Broadway v. Asheboro, 
250 N. C. 232, 108 S. E. (2d) 441 (1959). 

§ 160-79. Application and effect.—This article shall apply to all municipali- 
ties. It shall not, however, repeal any special or local law or affect any proceedings 
under any special or local law for the making of street, sidewalk or other improve- 
ments hereby authorized, or for the raising of funds therefor, but shall be deemed 
to be additional and independent legislation for such purposes and to provide an 
alternative method of procedure for such purposes, and to be a complete act, not 
subject to any limitation or restriction contained in any other public or private law 
or laws, except as herein otherwise provided. (1915, c. 56, s.2; C. S., s. 2704.) 

Cross References.—As to the effect of 
the act of 1917 on this article, see § 160- 
193. As to street and sidewalk improve- 
ment and repair, see also §§ 160-54 and 

160-222 et seq. As to improvements gen- 
erally, see § 160-206 et seq. 
Laws Construed Separately—The Gen- 

eral Statutes authorizing cities and towns 
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to issue bonds and assess abutting lands 
for improving and paving streets, and not 
requiring that the questions be submitted 
to the voters, are additional and independ- 
ent of special or local laws, and where the 
latter required the question to be first sub- 
mitted to the voters for their approval, and 
these requirements have been fully met, 
under the private act, the transactions there- 
under complete and their validity unques- 
tioned, a railroad company may not resist 
an assessment made under the general law, 
upon the ground that the provisions of the 
private acts, requiring the approval of the 
voters, control the question of the validity 
of the assessments. Kinston v. Atlantic, 
CLC eee Comm OSM New Cae 4 me lil Ome oem E645 
(1922). 

In case a special or local law is invalid, 
this article may be followed in making local 
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improvements. But its provisions must be 
complied with. Cottrell v. Lenoir, 173 N. 
Clas OL, or set k LOT). 

Special Act Prevails—When a special 
or local law is passed that is inconsistent 
with this article the special or local law will 
prevail, although there is no reference to 
this section, or repealing clause. Bramham 
sy [Dioveoewoay, al IN, (Cy mas Ge Sy 15, See 
(1916). 

Local Act Not Repealed.—This article 
did not affect chapter 397 of Private Laws 
of 1901, relating to the city of Goldsboro, 
and the power given to the city by that act 
for paving streets remained unimpaired. 
Goldsboro v. Atlantic Coast Line R. Co., 
241 N. C. 216, 85 S. E. (2d) 125 (1954). 
See note to § 160-104. 

Cited in Wake Forest v. Holding, 206 
N. C. 425, 174 S. E. 296 (1934). 

§ 160-80. Publication of resolution or notice.—Every resolution passed pur- 
suant to this article shall be passed in the manner prescribed by other laws for the 
passage of resolutions. Whenever a resolution or notice is required by this article 
to be published, it shall be published at least once in a newspaper published in the 
municipality concerned, or, if there be no such newspaper, such resolution or notice 
shall be posted in three public places in the municipality for at least five days. (1915, 
F505 457.C25-4512/705,) 

Cited in Jones v. Durham, 197 N. C. 
127, 147 S. E. 824 (1929). 

§ 160-81. When petition required Every municipality shall have power, 
by resolution of its governing body, upon petition made as provided in § 160-82, to 
cause local improvements to be made and to defray the expense of such improve- 
ments by local assessment, by general taxation, and by borrowing, as herein provided. 
No petition shall be necessary, however, for the ordering or making of private water, 
sewer and gas connections as hereinafter provided. Nor shall a petition be necessary 
for the making of sidewalk improvements in those municipalities in which by other 
law or laws sidewalk improvements are authorized to be made without petition. 
(1915 ).c550.S)4.; Cans.3s..2706, ) 

Cross Reference—As to _ resolution upon the authorities of a municipal corpo- 
without petition and hearing to determine 
advisability of improvements, see § 160-207. 

Absence of Petition Cured by Legisla- 
tion—When improvements are made un- 
der an assessment, and there has been no 
petition as required by this section the as- 
sessments are invalid. However this defect 
may be cured by a validating act of the 
legislature although the act is retrospective. 
Holton v. Mockville, 189 N. C. 144, 126 S. 
E. 326 (1925); Gallimore v. Thomasville, 
191 N. C. 648, 132 S. E. 657 (1926). 

Validation of Proceedings for Improve- 
ments Made without Petition—The Gen- 
eral Assembly having the power to confer 

ration power to improve its streets and 
sidewalks and to assess the owners of 
abutting property with a part of the cost 
of such improvements without a petition, 
as indicated by this section, has the power 
to validate proceedings for the improve- 
ment of streets and sidewalks which were 
begun and which have been concluded 
without an initial petition. Crutchfield v. 
Thomasville, 205 N. C. 709, 172 S. E. 366 
(1934). 

Cited in Jones v. Durham, 197 N. C. 
127, 147 S. E. 824 (1929); Goldsboro vy. 
Atlantic Coastelines Ra Gon 241eN iC. 261: 
85 S. BE. (2d) 125 (1954). 

§ 160-82. What petition shall contain—The petition for a local improve- 
ment shall be signed by at least a majority in number of the owners, who must 
represent at least a majority of all the lineal feet of frontage of the lands (a majority 
in interest of owners of undivided interests in any piece of property to be deemed 
and treated as one person for the purpose of the petition) abutting upon the street 
or streets or part of a street or streets proposed to be improved. 

The petition shall cite this article and shall designate by a general description the 
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local improvement to be undertaken and the street or streets or part thereof wherein 
the work is to be effected. ‘The petition shall be lodged with the clerk of the munici- 
pality, who shall investigate the sufficiency thereof, submit the petition to the govern- 
ing body, and certify the result of his investigation. The determination of the 
governing body upon the sufficiency of the petition shall be final and conclusive. 
(1915/0756; 5, SpCu Ss22/079 1959 ac).070 pl OGsnic. “1000 Ramla) 

Local Modification.—City of Reidsville: 
1957, c. 793. 

Editor’s Note—The 1955 amendment 
inserted two paragraphs relating to peti- 
tions by the State or its agencies. The 
1963 amendment deleted the paragraphs in- 
serted by the 1955 amendment. 

Applicable When City Owns Part of 
Abutting Land.—A town is subject to as- 
sessment on its abutting property, and the 
rule of a majority of lineal feet and number 
of owners will apply just the same when a 
city owns a part of the abutting land as any 
other time. And if the city fails to sign 
when its signature is necessary to have a 
majority of lineal feet, the assessment is a 
nullity. Tarboro v. Forbes, 185 Nv Ci 59; 
116 S, Ee sl (1923); 

Actual Contact with Abutting Property 
Not Necessary.—An objection by the 
owner of land abutting on the street to 
an assessment by the front foot rule for 
special benefit, upon the ground that his 
property does not come in actual contact 
with the part of the street for which the 
city has paid as a general benefit, is un- 
tenable under this section. Anderson vy. 
Albemarle, 182 N. C. 434, 109 S. E. 262 
(1921). 

Petition Necessary.—Under this section 
an assessment for widening a street under 
contract with the Highway Commission 
without petition of a majority of the owners 
is invalid. Sechriest v. Thomasville, 202 
N@Gmi085 162 So Bete (932). 

Sufficiency of Petition—In ‘Tarboro 
v. Forbes, 185 N. C. 59, 116 S. E. 81 (1928), 
it was held that where it appears upon the 
face of the petition, as a matter of law, that 
the signers of the petition do not represent 
a majority of the lineal feet of the total 
frontage on the street, proposed to be im- 
proved, the determination of the governing 
body as to the sufficiency of the petition is 
not final or conclusive. Insofar as the suf- 
ficiency of the petition, authorized to be 
filed under this section, involves only ques- 
tions of fact, the determination of the goy- 
erning body, in the absence of fraud, and 
when acting in good faith, is final and con- 
clusive. Gallimore v. Thomasville, 191 N. 
C. 648, 132 S. E. 657 (1926). 

Sufficiency of Complaint Alleging In- 
validity of Petition—In an action to have 
an assessment levied against plaintiff’s 
property declared invalid, a complaint al- 
leging that only one of the signatures of 
abutting property owners to the petition 
for improvements was valid, without alleg- 
ing that the assessment was based on the 
petition, what other signatures appeared on 
the petition or facts supporting the con- 
clusion that the other signatures were in- 

valid, was insufficient to state a cause of 
action, and demurrer to complaint was 
properly sustained. Broadway v. Asheboro, 
250 N. C. 232, 108 S. E. (2d) 441 (1959). 
Approval of Petition Final—Where the 

municipal authorities have approved the pe- 
tition of owners of land abutting upon a 
street proposed to be improved in accord- 
ance with the provisions of statute, their 
approval and order for the improvements 
to be made is final, except where it ap- 
pears from the face of the petition, as a 
matter of law, that the signers do not repre- 
sent a majority of the owners or of the 
lineal feet required by statute. Jones vy. 
Durham, 197 N. C. 127, 147 S. E. 824 (1929). 
Where levies are made without a peti- 

tion the assessments are invalid but not 
void, and the legislature has the power 
to validate the assessments by subsequent 
legislative act, the legislature having the 
power to authorize the assessments in the 
first instance. Crutchfield v. Thomasville, 
205 N. C. 709, 172 S. E. 366 (1934). 

Procedure Must Fulfill Essential Re- 
quirements.—While a slight informality 
of procedure under this section or a failure 
to observe a provision which is merely 
directory will not generally affect the valid- 
ity of an assessment, it is nevertheless 
true that any substantial and material de- 
parture from the essential requirements of 
the law under which the improvement is 
made will render an assessment therefor 
invalid. Tarboro v. Forbes, 185 N. C. 59, 
TLG2 On Panola oeone 

Lineal Feet of Frontage—Signing by 
Railroad Company.—The right of way of 
a railroad company abutting on a street 
proposed to be improved by a city is prop- 
erly included in the lineal feet in the petition 
for improvement under the provisions of 
this section. Jones v. Durham, 197 N. C. 
127, 147 S. E. 824 (1929). 

Abutting Owners.—See note under § 
160-85. 

Improvement of Only One Side of 
Street.—Under this section, an assessment 
levied for street improvements on abutting 
property owners is not void on the ground 
that the assessment was for improving only 
one side of a street. Waxhaw v. S. A. 
Ry. Co.) 195 NC. 550; 142 S. Fe 761 (1928). 

Signatures as Evidence of Agency.— 
Where the wife owned the locus in quo, 
and the petition for public improvements 
was signed by the husband and by the wife, 
the signature of the wife as the owner of 
the property along with the signature of 
the husband is sufficient evidence to be 
submitted to the jury on the issue of 
whether the wife constituted her husband 
her agent to subsequently act for her in ~ 
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the premises, rendering the listing of the 
property in his name on the assessment 
roll, and the special assessment book, and 
the giving of the statutory notices to him, 
sufficient, thus rendering the lien against 
the property valid and enforceable as 
against her and as against her subsequent 
grantee. Wadesboro v. Coxe, 218 N. C. 
729 912) 5S. Ho '(2d) 223. (1940), 

Resolution as Evidence.—In an action 
by a municipality to enforce a lien for pub- 
lic improvements, objection that plaintiff 
failed to introduce in evidence the petition 
for improvements signed by the owners of 
a majority of the lineal feet frontage abut- 
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ting the improvements was held untenable 
where the original resolution of the city 
introduced in evidence recited a proper pe- 
tition and that it was duly certified by the 
clerk, as required by this section, since if 
such finding was erroneous, the remedy for 
correction was by appeal. Asheboro v. 
Miller, 220 N. C. 298, 17 S. E. (2d) 105 
(1941). 
Applied in High Point v. Clark, 211 N. 

C. 607, 191 S) EB, 318° (1937): 
Cited in Goldsboro v. Atlantic Coast 

Line Ri eCo024t N.C 2162855. B. .(2d) 
125 (1954). 

§ 160-82.1. State participation in local improvements.—(a) Intent and Scope 
of Section —lIt is the intent of this section to encourage, and to provide for, State 
participation in the financing of street, water, and sewerage improvements made by 
cities and counties under special assessment programs in order that benefited State 
property will bear its fair share of the costs, and that street, water, and sewerage 
services may be extended in an orderly manner and with equitable sharing of costs 
by the different owners of benefited property. The procedure for State participation 
herein provided shall apply to local improvements initiated under the authority of 
this article and to those initiated under any general law or special act. 

(b) Procedure.— 
(1) The State may, when in the opinion of the Governor and the Council of 

State any State-owned property would be benefited, either immediately 
or in the foreseeable future, by any street, water, or sewerage improve- 
ment, petition any city or county government to make such improvement 
and may pay its ratable part of the cost thereof from the Contingency 
and Emergency Fund of the State of North Carolina, or from any funds 
which may have been appropriated for that purpose, or from any appro- 
priation to the Department of Administration which may not be required 
for other purposes. 

(2) If any agency of the State of North Carolina shall own or occupy any State 
property, the governing body of such agency may, when in its opinion 
the making of any street, water, or sewerage improvement would benefit 
either immediately or in the foreseeable future, the property owned or 
occupied by such agency, and with the consent of the Governor and the 
Council of State, petition any city or county to make such improvement 
and may pay its ratable cost of such improvement out of any funds 
appropriated for that purpose or any funds in its hands which are not 
required for other purposes. 

(3) When any city or county proposes to make any street, water, or sewerage 
improvement and to assess all or part of the cost thereof against locally 
benefited property, the governing board of any such city or county may 
request the Governor and the Council of State to authorize the signing 
of a petition for the improvement and the payment by the State of its 
ratable part of the cost of the proposed improvement for any property 
owned by the State or its agencies which will be benefited by the im- 
provement, either immediately or in the foreseeable future. Provided, 
the Governor and the Council of State may authorize the Director of 
Administration to approve or disapprove requests from cities and coun- 
ties and to make ratable payments as herein provided. Provided further, 
any city or county may appeal to the Governor and the Council of State 
upon the disapproval of any request by the Director of Administration. 
When payment is authorized, such payment may be made from the Con- 
tingency and Emergency Fund of the State of North Carolina, from any 
funds which may have been appropriated for that purpose, or from any 
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appropriation to the Department of Administration which may not be 
required for other purposes. All such requests by city and county 
governing boards shall be filed with the Director of Administration for 
transmission to the Governor and the Council of State, and shall include 
a copy of the petition for the proposed improvement in all cases in which 
the making of the improvement requires a petition from the owners of 
benefited property. (1963, c. 1000, s. 2.) 

§ 160-83. What resolution shall contain—(a) Designate Improvements.— 
The preliminary resolution determining to make a local improvement shall, after its 
passage, be published. Such resolution shall designate by a general description the 
improvement to be made, and the street or streets or part or parts thereof whereon 
the work is to be effected, and the proportion of the cost thereof to be assessed upon 
abutting property and the terms and manner of the payment. 

(b) Sidewalk Improvements——If such resolution shall provide for a sidewalk 
improvement, it may, in those municipalities in which the owners of the abutting 
property are required to make payment of the entire cost thereof, without petition 
direct that the owners of the property abutting on the improvement shall make such 
sidewalk improvement, and that unless the same shall be made by such owners on or 
before a day specified in the resolution, the governing body may cause such sidewalk 
improvement to be made. 

(c) Affecting Railroads—If the resolution shall provide for a street improve- 
ment, it shall direct that any street railway company or other railroad company 
having tracks on the street or streets or part thereof to be improved shall make such 
street improvement, with such material and of such a character as may be approved 
by the governing body, in that part of such street or streets or part thereof which 
the governing body may prescribe, not to exceed, however, the space between the 
tracks, the rails of the tracks, and eighteen inches in width outside of the tracks 
of such company, and that unless such improvement shall be made on or before a 
day specified in such resolution, the governing body will cause such improvement to 
be made: Provided, however, that where any such company shall occupy such street 
or streets under a franchise or contract which otherwise provided, such franchise 
or contract shall not be affected by this section, except in so far as may be con- 
sistent with the provisions of such franchise or contract. 

(d) Water, Gas, and Sewer Connections.—If the resolution shall provide for a 
street or sidewalk improvement, it may, but need not, direct that the owners of all 
property abutting on the improvement shall connect their several premises with 
water mains, gas and sewer pipes located in the street adjacent to their several 
premises in the manner prescribed in such resolution, and that unless such owners 
shall cause connection to be made on or before a day specified in such resolution, the 
governing body will cause the same to be made. (1915, c. 56, s. 6; C. S., s. 2708.) 

Construction of Former Franchise to 
Railroad—A_ city ordinance granting a 
franchise to a street railway to operate upon 
its streets, requiring that it do certain grad- 
ing and other things enumerated at its own 
expense, and further stating in direct and 
continuous connection with this subject that 
“nothing herein contained shall be con- 
strued to require said company to pave its 
roads,” is held to apply only to conditions 
then existing, and will not be construed to 
exempt the corporation from paying its part 
of future assessments that may be levied 
upon abutting owners for the paving and 
improvements of the streets. Durham vy. 
Durham Public Service Co., 182 N. C. 3383, 
109 S. E. 40 (1921). 

Extent of Railroad’s Liability— This 
section specifying that the burden imposed 

upon a street railway company in assessing 
its property for street improvements shall 
not exceed “the space between the tracks, 
the rails of the track, and eighteen inches 
in width outside of the tracks,’ is not 
violated if including the length of the cross- 
ties the statutory limitation of the width had 
not been exceeded. Durham vy. Durham 
Public Service Co., 182 N. C. 333, 109 S. E. 
40 (1921). 

Railroad Property.—A town, to widen 
its streets, agreed with a railroad company 
to condemn land and give it to the company 
if it would remove its tracks thereto at its 
own expense. After this arrangement had 
been carried out, the town assessed the 
lands of the railroad company for street 
paving, under a resolution which contained 
no requirement that the company should 
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improve the land occupied by its tracks as 
specified by subsection (c) of this section. 
It was held that the railroad was not liable 
for the assessment as the property being a 
part of the street was not “adjoining” 
within the provisions of this article. Lenoir 

v. Carolina, etc., Ry. Co., 194 N. C. 710, 140 
Suet 613,01027). 

Cited in Jones v. Durham, 197 N. C. 127, 
147 S. E. 824 (1929); Salisbury v. Arey, 
224 N. C. 260, 29 S. HE. (2d) 894 (1944). 

§ 160-84. Character of work and material—The governing body shall have 
power to determine character and type of construction and of material to be used 
in making a local improvement, and whether the work, where not done by owners 
of abutting property or by a street or other railroad company, shall be done by the 
forces of the municipality or by contract: Provided, that for the purposes of 
securing uniformity in the work the governing body shall always have the power 
to have all street paving done by the forces of the municipality or by contract under 
the provisions of this article. (1915, c. 56, s. 7; C. S., s. 2709.) 

Cited in Jones v. Durham, 197 N. C. 
127, 147 S. E. 824 (1929). 

§ 160-85. Assessments levied.—(a) One-Half on Abutting Property—One- 
half of the total cost of a street or sidewalk improvement made by a municipality, 
exclusive of so much of the cost as is incurred at street intersections and the share 
of railroads or street railways, shall be specially assessed upon the lots and parcels 
of land abutting directly on the improvements, according to the extent of their 
respective frontage thereon, by an equal rate per foot of such frontage, unless the 
petition for such street or sidewalk improvement shall request that a larger propor- 
tion of such cost, specified in the petition, be so assessed, in which case such larger 
proportion shall be so assessed, and the remainder of such cost shall be borne by 
the municipality at large; but no assessment for streets and sidewalks shall be made 
against abutting property on any such street or sidewalk until said street or sidewalk 
has been definitely laid out and the boundaries of the same definitely fixed. 

(b) Upon Railroads—The cost of that part of a street improvement required to 
be borne by a railroad or street railway company, and made by the municipality 
after default by a railroad or street railway company in making the same as herein- 
before provided, shall be assessed against such company, and shall be collected in 
the same manner as assessments are collected from abutting property owners, and 
such assessment shall be a lien on all of the franchises and property of such railroad 
or street railway company. 

(c) For Sidewalks——The entire cost of a sidewalk improvement required to be 
made by owners of property abutting thereon, and made by the municipality after 
default by such property owners in making the same, as hereinbefore provided, 
shall be assessed against the lots and parcels of land abutting on that side of the street 
upon which the improvement is made and directly on the improvement, according 
to their respective frontages thereon, by an equal rate per foot of such frontage. 

(d) Water, Gas and Sewer Connections.—The entire cost of each water, gas and 
sewer connection, required to be made by the owner of the property for or in connec- 
tion with which such connection was made, but made by the municipality after 
default by such property owner in making the same, as hereinbefore provided, shall 
be specially assessed against the particular lot or parcel of land for or in connection 
with which it was made. No lands in the municipality shall be exempt from local 
Assescentaa( 9 lac Os, 63) 1919 "ct86 +.C.40;,. $v 27 LO.) 

I. General Consideration. provements shall be assessed upon the 
II. Railroads. 

III. Drains—Water, etc., Connections. 

I. GENERAL CONSIDERATION. 
Local Modification.—City of Concord, 

as to subsection (a): 1957, c. 410. 
The clear interpretation of this section 

means what its language says—that one- 
half of the total cost of the street im- 

parcel of land abutting directly on the im- 
provement, according to the extent of the 
respective frontage thereon. Carpenter v. 
Maiden, 204 N. C. 114, 167 S. E. 490 (1933). 
Power to Impose Assessments within 

Right of Taxation—The power to impose 
assessments upon owners whose lands abut 
upon the streets of a city to be improved, 
comes within the sovereign right of taxa- 
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tion, and no license, permit, or franchise 
from the legislature or a municipal board 
will be construed to establish an exemp- 
tion from the proper exercise of this power, 
or in derogation of it, unless these bodies 
are acting clearly within their authority, 
and the grant itself is in terms so clear 
and explicit as to be free from substantial 
doubt. Durham v. Durham Public Service 
Co., 182 N. C. 333; 109 S. E. 40 (1921). 
The words “abutting on the improve- 

ment” means abutting on the street that 
is improved, and this does not require that 
the pavement shall extend the entire width 
of the street when this would be an un- 
necessary cost, and would greatly enhance 
the burden of which the plaintiff in this 
case complains Anderson v. Albemarle, 
182 N. C. 434, 109 S. E. 262 (1921). 
Abutting property cannot exist in the 

street itself, but, in the nature of things, 
must be property outside of the street, 
touching or bordering upon the street or 
improvement. So a railroad is not an abut- 
ting owner by virtue of the fact that its 
tracks are laid in a public street. Town of 
Lenoir v. Carolina & N. W. Ry. Co., 194 
N. C. 710, 140 S. E. 618 (1927). 

Intervening Land between Property and 
Improvement.—The term “abutting prop- 
erty” means that between which and the 
improvement there is no intervening land. 
Anderson v. Albemarle, 182 N. C. 434, 
109 S. E. 262 (1921). See also In re Resolu- 
tions, 243 ANC. 4945 GIR See ede 
(1956). 
Where the municipality owns the fee in 

land located between the street and the 
property assessed, the assessment is void. 
Winston-Salem v. Smith, 216 N. C. 1, 3 
S. E. (2d) 328 (1939). 

School Property Subject to Assessment. 
—Lands owned by “The School Commit- 
tee of Raleigh Township, Wake County,” 
and used exclusively for public school pur- 
poses, are liable for assessment for street 
improvements made by the city of Raleigh 
under this article. Raleigh v. Raleigh City 
Administrative Unit, 233 N. C. 316, 26 S. E. 
(2d) 591 (1943). 

Also Public Parks, etc.—In the absence 
of constitutional or statutory provision to 
the contrary, the public property of a mu- 
nicipality, such as parks, etc., is subject to 
assessment for local improvements of its 
streets, and when there is no provision ex- 
empting them, a public park of a city is in- 
cluded within the intent and meaning of 
Laws 1915, ch. 56, providing that lands 
abutting on a street to be paved or im- 
proved should be assessed for such improve- 
ments to the extent of the respective front- 
age of the lots thereon, in a certain pro- 
portionate part of the cost, by the “front 
foot” rule. Tarboro v. Forbes, 185 N. C. 
59, 116 S. E. 81 (1923). 

Interference by Courts—Where an act 
allows assessments to be made by a city 
on property abutting on a street for pave- 
ments or improvements thereon, the leg- 
islative declaration on the subject is con- 

Cu. 160. Munticrpat, CorPoRATIONS § 160-85 

clusive as to the necessity and benefit of 
the proposed improvements, and in apply- 
ing the principle and estimating the amount 
as against the owners, individual or corpo- 
rate, the court may interfere only in case 
of palpable and gross abuse. Kinston v. 
Atlantic, etc., R. Co., 183 N. C. 14, 110 S. E. 
645 (1922). 

Applied in Raleigh Cemetery Ass’n vy. 
Raleigh, 235 N. C. 509, 70 S. E. (2d) 506 
(1952). 

Cited in Jones v. Durham, 197 N. C. 
127, 147 S. E. 824 (1929). 

II. RAILROADS. 
Railroads Assessed Same as Private 

Owners.—The property of railroad com- 
panies abutting upon the streets of a city 
is liable to assessments for the paving and 
improvements thereon to the same extent 
as that of private owners, in proper in- 
stances, and where proper legislative au- 
thority is therefor shown. Kinston v. At- 
lantic, ete. RiCo;183 N: Geis, 1109S. 
645 (1922). 
When Exception as to Street Intersec- 

tions Inapplicable-—Where railroad prop- 
erty in a city lies along an unimproved 
street, but abuts upon an improved street 
that runs through the unimproved one, the 
owner is ordinarily liable to an assess- 
ment of one-half of the costs of the improve- 
ment on the abutting and improved street, 
and the exception in the statute as to street 
intersections is inapplicable. Mount Olive 
v. Atlantic, etc.,.R..Co., 188 N.C. 332, 124 
S. E. 559 (1924). 

Street Railroad Treated as Abutting 
Owner.—The property and franchise of 
street railways laid along a given street or 
designated locality within the effects and 
benefits of the proposed improvements, 
may lawfully be considered abutting owners. 
Durham v. Durham Pub. Service Co., 182 
WNeCu:833,\ 10905, ee 40n( eb, 
A city ordinance granting a franchise to 

a street railway to operate upon its streets, 

requiring that it do certain grading and 
other things enumerated at its own ex- 
pense, and further stating in direct and 
continuous connection with this subject 
that “nothing herein contained shall be 
construed to require said company to pave 
its road,” is held to apply only to condi- 
tions then existing, and will not be con- 
strued to exempt the corporation from pay- 
ing its part of future assessments that may 
be levied upon abutting owners for the pav- 
ing and improvements of the street. Dur- 
ham v. Durham Pub. Service Co., 182 N. 
C1333) 109 'S..F. AG (1981), 
Same—How Estimate Made.—In mak- 

ing an assessment on the property of a 
street railway company as an abutting 
owner on the street improved, not only 
the value of its tangible property, such as 
tracks, etc., should be considered, but, also, 
the estimated value of the company’s fran- 
chise under which it is operating, and which 
by fair apportionment should be included in 
the estimate. Durham y. Durham Public 
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Service Co., 182 N. C. 333, 109 S. E. 40 
(1921). 

Section Additional to Local Laws.—The 
general statutes authorizing cities and 
towns to issue bonds and assess abutting 
lands for improving and paving streets, and 
not requiring that the questions be sub- 
mitted to the voters, are additional and 
independent of special or local laws (§ 160- 
79), and where the latter require the ques- 
tion to be first submitted to the voters for 
their approval, and these requirements have 
been fully met, under the private acts, the 
transactions thereunder complete and their 
validity unquestioned, a railroad company 
may not resist an assessment made under 
this section upon the ground that the pro- 
visions of the private acts, requiring the 
approval of the voters, control the question 
of the validity of the assessments. Kinston 
Vee vtlianticn ciesmitgi@ Om dl S8aNe Gre 40) S. 
E. 645 (1922). 
Where a city or town has proceeded 

under private acts to issue bonds and as- 
sess the lands of abutting owners for street 
paving and improvements and for insuf- 
ficiency of funds thus expended find it 
necessary to assess the lands of a railroad 
company abutting on streets so improved 
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under this section, a later act ratifying the 
private acts, evidently for the purpose of 
curing apprehended defects and to make the 
bonds a more safe and desirable investment, 
cannot affect the validity of the proceedings 
under the general laws. Kinston v. At- 
lamtic.etes (RACo.s 198dNeCAi4y 110-8. 5: 
745 (1922). 

III. DRAINS—WATER, ETC., CON- 
NECTIONS. 

Assessment for Drains.—For construct- 
ing drains it is not necessary that the as- 
sessments be the same, for cost will be 
different because of difference in location 
and slope of the several lots. Gallimore v. 
Thomasville, 191 (Ny (C.n648,'132.S; E. 657 
(1926). 
Where Charges for Water and Gas Con- 

nections Not Preferred Claim.—Charges 
for water and gas connections, incurred 
during the lifetime of a life tenant and un- 
paid at his death, do not constitute a pre- 
ferred claim against his estate as taxes 
assessed on the estate prior to his death, 
since in no event would such charges stand 
upon a higher plane than assessments for 
permanent improvements. Rigsbee v. 
Brogden, 209 N. C. 510, 184 S. E. 24 (1936). 

§ 160-86. Amount of assessment ascertained.—Upon the completion of any 
local improvement the governing body shall compute and ascertain the total cost 
thereof. In the total cost shall be included the interest paid or to be paid on notes 
or certificates of indebtedness issued by the municipality to pay the expense of such 
improvement pursuant to the provisions of this article and incident to the improve- 
ment and assessment therefor. The governing body must thereupon make an assess- 
ment of such total cost pursuant to the provisions of the preceding section, and for that 
purpose must make out an assessment roll in which must be entered the names of 
the persons assessed as far as they can ascertain the same, and the amount assessed 
against them, respectively, with a brief description of the lots or parcels of land 
assessed. (1915, c. 56, s. 

In General—Where a city or town has 
regularly and sufficiently proceeded to as- 
sess the lands of abutting property owners 
under the provisions of this statute, and 
have published the notice thereof as § 
160-87 requires, and such owners have been 
afforded ample opportunity to be heard by 
the commissioners of the municipality (§ 
160-88), their failure to appear and resist 
the assessment thus laid on their property 
under the proceedings prescribed will bar 
their right to impeach the ordinance. Vester 
v. Nashville, 190 N. C. 265, 129 S. E. 593 
(1925). 

Sufficiency of Description of Land.— 
The assessments made upon the lands of 
an owner adjoining a street improved by 
the authorities of a city or town, will not 

O23 foie Lc) 

be declared invalid on the grounds of the 
insufficiency of description in the assess- 
ment roll at the suit of such property 
owners, when in substantial compliance 
with this and the next section. Vester v. 
Nashville, 190 N. C. 265, 129 S. E. 593 
(1925). 
Map Sufficient Description—A map 

made by the city engineer duly approved 
by the city commissioners is sufficient com- 
pliance with the requirements of this 
statute. Holton v. Mockville, 189 N. C. 
144, 126 S. . 826) (1925). 

Applied in High Point v. Clark, 211 N. 
C. 607, 191 S. E. 318 (1937). 

Cited in Jones v. Durham, 197 N. C. 127, 
147 S. E. 824 (1929). 

§ 160-87. Assessment roll filed; notice of hearing.—Immediately after such 
assessment roll has been completed, the governing body shall cause it to be deposited 
in the office of the clerk of the municipality for inspection by parties interested, and 
shall cause to be published a notice of the completion of the assessment roll, setting 
forth a description in general terms of the local improvement, and the time fixed 
for the meeting of the governing body for the hearing of allegations and objections 
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in respect of the special assessment, such meeting not to be earlier than ten days from 
the first publication or posting of said notice. 
be included in one notice. (1915, c. 56, s.9;C. S., 

Notice of Filing—Where assessments 
have been imposed under this article it is 
presumed that the assessment roll was filed 
in the office of the clerk of the municipality 
for inspection, and this section gives notice 
that the roll was there and the amount as- 
sessed. Wake Forest v. Holding, 206 N. 
C. 425, 174 S. E. 296 (1934). 

Section Does Not Confer Power to 
Condemn Property.—The governing body 
of a town has no jurisdiction in proceeding 
under this section and § 160-88, to condemn 
land for street purposes, under the power of 
eminent domain. Atlantic Coast Line R. 
Cows Ahoskie; 2077 Ne G. 1525 176N5u b, 
264 (1934). 

Notice of First Hearing—Where notice 
of hearing on the confirmation of an as- 

Any number of assessment rolls may 
5. 2712.) 

sessment roll was not published, but on the 
date set for the hearing the municipal board 
met and adopted the required resolution in 
amplified form, fixed the time and place for 
hearing of objections, and notice of the 
hearing on the second date set was duly 
published, which hearing was duly had on 
that date, necessary corrections made, and 
the assessment roll as corrected duly ap- 
proved and confirmed, it was held that the 
fact that notice of hearing on the first date 
set was not published, as required by this 
and the following section, was rendered im- 
material. Asheboro v. Miller, 220 N. C. 
298, 17 S. E. (2d) 105 (1941). 

Cited in Jones v. Durham, 197 N.C. 
127, 147 S. E. 824 (1929). 

§ 160-88. Hearing and confirmation; assessment lien—At the time appointed 
for that purpose, or at some other time to which it may adjourn, the governing body, 
or a committee thereof, must hear the allegations and objections of all persons inter- 
ested, who appear and may make proof in relation thereto. The governing body 
may thereupon correct such assessment roll, and either confirm the same or may set 
it aside, and provide for a new assessment. Whenever the governing body shall 
confirm an assessment for a local improvement, the clerk of the municipality shall 
enter on the minutes of the governing body the date, hour, and minute of such con- 
firmation, and from the time of such confirmation the assessments embraced in the 
assessment roll shall be a lien on the real property against which the same are assessed, 
superior to all other liens and encumbrances. After the roll is confirmed a copy of 
the same must be delivered to the tax collector or other officer charged with the duty 
of collecting taxes. 

Assessments Constitute Liens on Prop- 
erty.—Assessments made upon the prop- 
erty of the owner for street and sidewalk 
improvements by a town, and in all re- 
spects under the authority conferred on 
the municipality by statute, extending in 
partial payments over a designated period 
of time, are to be regarded in the nature 
of a statutory mortgage when due and pay- 
able, and constitute liens on the property 
within the warranty clause against encum- 
brances contained in a deed, and are re- 
coverable in the grantee’s action against 
the grantor to the extent he has been re- 
quired to pay them. Coble v. Dick, 194 N. 
C. 732, 140 S. E. 745 (1927). 

Within Meaning of Warranty against 
Encumbrances.—The lien for street as- 
sessments is an encumbrance within the 
meaning of the warranty clause against 
encumbrances contained in a deed. Win- 
ston-oalem vy. Powell) Paving “Con 37) FE. 
Supp. 424 (1934), citing Coble v. Dick, 194 
N. C. 732, 140 S. E..745 1927). 

Lien Amounts to Statutory Mortgage. 
—The lien given under this section, when 
properly established, amounts to a stat- 
utory mortgage. Kinston y. Atlantic, etc., 
R. Co., 183 N. C. 14, 110 S. E. 645 (1922); 

(1915, c. 56, 8.9; C. S., s. 2713.) 

Saluda v. Polk County, 207 N. C. 180, 176 
S: Bi. 298° (1934). 
And Is Based on Theory of Special 

Benefit to Property.—The lien against 
property for street improvements is a lien 
in rem against the land itself, but it is not 
strictly a tax lien and is based upon the 
theory of special benefit to the property 
itself. Saluda v. Polk County, 207 N. C. 
180, 176 S. E. 298 (1934). 
When Lien Attaches.—By provisions of 

this section the lien for street assessments 
does not attach to land until confirmation 
of the assessments, and where such assess- 
ments are not confirmed by the governing 
body of the town until after the execution 
of a deed to the property, the subsequently 
attaching lien for the assessments does not 
violate the warranty and covenant in the 
deed, in the usual language, against en- 
cumbrances. Oliver v. Hecht, 207 N. C. 
481, 177 S. E. 399 (1934). 

Sufficiency of Compliance with Section. 
—Where the property owner signs the pe- 
tition and has notice that improvements 
are to be made, and notice that the assess- 
ment roll giving the amount of the assess- 
ment against his property, has been filed in 
the office of the city clerk, as required by 
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§ 160-87, and accepts the benefits and pays 
installments of the assessments without 
objection, as provided by § 160-89, he rati- 
fies same and this section is sufficiently 
complied with. Wake Forest v. Holding, 
206 N. C. 425, 174 S. E. 296 (1934). 

Priority of Lien.—The amount of an as- 
sessment on the owner of land lying along 
a street for street improvements, is, by this 
statute creating a lien, superior to all other 
liens and encumbrances and continues, until 
paid, against the title of successive owners 
thereot, (Merchants Bank, sretc. 9 Comey. 
WV atsoneisTeNy ©. 107. 121.5. 1. 18 (1994), 

The provision of this section in regard 
to liens does not exclusively refer to sub- 
sequent liens; and the reference to the 
date of confirmation is only to fix the 
time when the lien is conclusively estab- 
lished, and when so established it takes 
precedence over all liens then existent or 
otherwise. Kinston v. Atlantic, etc. R. 
Co 1839Ne GP 14,110 S, E645.(1922): 

In an action to foreclose street assess- 
ment liens it was said that if it be thought 
that effect should be given to the provi- 
sions relative to ad valorem taxes in § 105- 
340, that the lien for'taxes levied shall at- 
tach to all the real estate of the taxpayer 
and shall continue until such taxes shall be 
paid, it may be noted that this section, re- 
lating to local assessments provides only 
that the assessment when confirmed shall be 
a lien on the real property against which 
it is assessed, superior to all other liens. 
Raleigh y. Mechanics, etc., Bank, 223 N. 
Cyese 26 SEs (2d) 573.(1943),. 

But in Saluda v. Polk County, 207 N. C. 
180, 176 S. E 298 (1934), it was held that a 
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lien for street assessments under this sec- 
tion, while superior to the liens of mort- 
gages or deeds of trust, is subject to the 
lien of the city and county for taxes for 
general revenue. 
Same—Enforcement against Estate of 

Decedent.—An assessment made upon ad- 
joining land for a street improvement by 
a town is a charge upon the land consti- 
tuting a lien superior to all others and not 
enforceable against the personalty or other 
lands of the owner, and when the owner 
of land has been thus assessed, payable in 
installments, and he subsequently dies, it 
is not a debt of the deceased payable by 
his personal representative, but a charge 
against the land itself. The provisions of 
§ 28-105, as to the order of payment of 
debts of the deceased, has no application. 
Carawan v. Barnett, 197 N.C. 511, 149 S. 
E. 740 (1929). See Statesville v. Jenkins, 
TOONS Cr 159" 154. Sebel 5 (1930) eich 
Point v. Brown, 206 N. C. 664, 175 S. E. 
169 (1934); Winston-Salem v. Powell Pav- 
ing Co., 7 F. Supp. 424 (1934). 

Statute of Limitations—The assessment 
against abutting lands for street improve- 
ments is made a lien on the land superior 
to all other liens and encumbrances under 
this section, and the ten-year statute of lim- 
itation is applicable thereto and not the 
three-year statute. High Point v. Clinard, 
204 N. C. 149, 167 S. E. 690 (1933). 

Cited in Jones v. Durham, 197 N.C. 
127, 147 S. E. 824 (1929); Wake Forest v. 
Gulley, 213 N. C. 494, 196 S. E. 845 (1938); 
Broadway v. Asheboro, 250 N. C. 232, 108 
S. E. (2d) 441 (1959). 

§ 160-89. Appeal to the superior court.—If a person assessed is dissatisfied 
with the amount of the charge, he may give notice within ten days after such con- 
firmation that he takes an appeal to the next term of the superior court of the county 
in which the municipality is located, and shall within five days thereafter serve a 
statement of facts upon which he bases his appeal, but the appeal shall not delay or 
stop the improvements. The appeal shall be tried at the term of court as other 
eculonsiatglaw ai LO lace 501s. 0%-Ga., 8.12/14.) 

Jurisdiction of Court Is Derivative 
The jurisdiction of the superior court upon 
appeal from a levy of assessments for street 
improvements by the governing body of 
a town as provided by this section, is en- 
tirely derivative, and where a town has no 
jurisdiction to condemn land the superior 
court on appeal likewise has no jurisdiction 
to do so. Atlantic Coast Line R. Co. v. 
Ahoskie, 207 N. C. 154, 176 S. E. 264 (1934). 

Right of Appeal Makes Section Consti- 
tutional. The right of appeal to the courts 
being provided in case of dissatisfaction by 
an owner of land abutting on a street as- 
sessed by the governing body of a munici- 
pality for street improvement, the objec- 
tion that the owner’s property is taken for 
a public use in contravention of the due 
process clause of the Constitution is un- 
tenable. Lake v. Wadesboro, 186 N. C. 
683, 121 S. E. 12 (1923). 
And Is Only Remedy of Abutting Owner. 

—In an action to enforce a lien for public 
improvements, a defendant who had notice 
and ample opportunity to be heard and to 
appeal from the order confirming the as- 
sessment roll, cannot :mpeach the validity 
of the ordinance or of the assessment for 
any alleged irregularities which are not 
jurisdictional. Asheboro v. Miller, 220 N. 
C298 1755.2, (20) 105 (1941), 

While a petition is a prerequisite it is not 
jurisdictional, and if the finding by the mu- 
nicipal board is erroneous it should be cor- 
rected by appeal under this section. Ashe- 
boro v. Miller, 220 N. C. 298, 17 S. E. (2d) 
105 (1941). 

Writ of Certiorari—An abutting prop- 
erty owner who failed to appeal from a 
final order of the board of aldermen affirm- 
ing the assessment roll was not entitled to 
a writ of certiorari where application for 
the writ was filed more than eight months 
after his time for appeal had expired. San- 
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ford v. Southern Oil Co., 244 N. C. 388, 
93 S. E. (2d) 560 (1956). 

Injunctive Relief—The remedy of abut- 
ting owners assessed for street improve- 
ments is given by this section providing 
the right of appeal and when no appeal has 
been taken and the work has been com- 
pleted, injunctive relief against the collec- 
tion of the assessments by the city will not 
lie. Jones v. Durham, 197 N. C. 127, 147 
S. E. 824 (1929). 

The owner of land abutting on a street 
the municipality proposes to improve has 
his remedy in objecting to the local assess- 
ment on his property because of the insuf- 
ficiency of the petition, and he may not en- 
join the issuance of bonds for this neces- 
sary expense on that ground when he has 
failed to pursue his statutory remedy. 
Brown v. Hillsboro, 185 N. C. 368, 117 S. 
E. 41 (1923). 

Estoppel to Assert Errors in Assess- 
ments.—Where the property owner failed 
to object and avail himself of the specific 
remedy for review and correction of the 
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assessment, but made payments on the as- 
sessment, he is estopped to show error in 
the assessment. Wake Forest v. Gulley, 
213 N. C. 494, 196 S. E. 845 (1938). 

Existence of Street May Be the Issue.— 
Under the provisions of this statute, it is 
necessary that there be an existing street 
in order for a valid assessment for improve- 
ments to be laid on the property of abut- 
ting owners, and this may be made an is- 
sue in an appeal under this section, and the 
adjoining owner may introduce his evi- 
dence to show to the contrary. Atlantic 
Coast Line R. Co. v. Ahoskie, 192 N. C. 
2585 13420. .4,.0653 (1926); 

Cited in Greensboro v. Bishop, 197 N. C. 
748, 150 S. EF. 495 (1929); Efird v. Winston- 
Salem, 199 N. C. 33, 153 S. E. 632 (1930); 
Crutchfield v. Thomasville, 205 N. C. 709, 
172 S. E. 366 (1934); Wake Forest v. Hold- 
ing, 206°N..C425;) 174 -S.) Re 296001934 )e 
Highi Point ys Clark; SiiaNeC6o7 ors: 
E. 318 (1937); Broadway v. Asheboro, 250 
N. C. 232, 108 S. BE. (2d) 441 (1959). 

§ 160-90. Power to adjust assessment.—The governing body may correct, 
cancel or remit any assessment for a local improvement, and may remit, cancel or 
adjust the interest or penalties on any such assessment. The governing body has 
the power, when in its judgment there is any irregularity, omission, error or lack of 
jurisdiction in any of the proceedings relating thereto, to set aside the whole of the 
local assessment made by it, and thereupon to make a reassessment. In such case 
there shall be included, as a part of the costs of the public improvement involved, 
all interest paid or accrued on notes or certificates of indebtedness, or assessment 
bonds issued by the municipality to pay the expenses of such improvement. ‘The 
proceeding shall be in all respects as in case of local assessments, and the reassess- 
ment shall have the same force as if it had originally been properly made. (1915, c. 
565899 CAS eShee be) 

When Section Not Applicable—Where 
in accordance with the provision of § 160- 
85, subsection (a), the board of aldermen 
grant a petition for street improvements 
requesting the assessment of a larger pro- 
portion of the cost of the improvements 
against the lots of land abutting directly 
thereon than is otherwise required by stat- 
ute, after the confirmation of the assess- 
ment roll a subsequent board of aldermen 
is without power to grant a petition of the 
abutting landowners for a reduction of the 
assessment upon the ground alone that the 
amount of the assessments exceeded that 
which they had originally anticipated, and 

proper. This section and § 160-246, have 
no application. McClester v. China Grove, 
196 N. C. 301, 145 S. E. 562 (1928). 
An extension resolution providing a new 

series of installment payments does not 
invalidate the lien of a municipality for an 
assessment for public improvements where 
the sums of the new installments in the 
aggregate exceed the amount actually due 
at the time of the extension. Differences 
may be adjusted under this section. Salis- 
bury v. Arey, 224 N. C. 260, 29 S..E. (2d) 
894 (1944). 

Cited in Gallimore v. Thomasville, 191 
IN G..6485, 132.59.) 2.657 9(1926) - Jonesmv: 

a suit by other taxpayers of the town to Durham, 197 N. C. 127, 147 S. E. 824 (1929). 
enjoin the granting of such petition is 

§ 160-91. Payment of assessment in cash or by installments.—The property 
owner or railroad or street railway company hereinbefore mentioned shall have the 
option and privilege of paying for the improvements hereinbefore provided for in 
cash, or if they should so elect and give notice of the fact in writing to the munici- 
pality within thirty days after the notice mentioned in the next succeeding section, 
they shall have the option and privilege of paying the assessments in not less than 
five nor more than ten equal annual installments as may have been determined by 
the governing body in the original resolution authorizing such improvement. Such 
installments shall bear interest at the rate of six per centum per annum from the 
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date of the confirmation of the assessment roll, and in case of the failure or neglect 
of any property owner or railroad or street railway company to pay any installment 
when the same shall become due and payable, then and in that event all of the 
installments remaining unpaid shall at once become due and payable and such prop- 
erty and franchises shall be sold by the municipality under the same rules, regula- 
tions, rights of redemption and savings as are now prescribed by law for the sale of 
land for unpaid taxes. The whole assessment may be paid at the time of paying 
any installment by payment of the principal and all interest accrued to that date. 
CIES; C2 0.s.. 10. OC. 5., S27 169) 

Cross Reference.—See note to § 160-92. 
Right to Declare All Installments Due. 

—The provision of this section, that upon 
failure to pay any installment when due, 
all installments remaining unpaid should at 
once become due and payable, gives the 
municipality the optional right to declare 
all installments due and payable upon de- 
fault, and in the absence of its declaration 
to invoke the acceleration provision the 
statute of limitations will not begin to run 
against unpaid installments not then due. 
Farmville v. Paylor, 208 N. C. 106, 179 S. 
FE. 459 (1935). See Salisbury v. Arey, 224 
N. C. 260, 29 S. E. (24) 894 (1944). 
When It Is Mandatory upon City to Al- 

low Installment Payment.—The provisions 
in this section were enacted for the benefit 
of the property owner, giving the owner a 
period of thirty days from the date of no- 
tice is given as required by the following 
section, in which to pay the assessment in 
cash, without interest; or, if he should so 
elect and give notice in writing to the mu- 
nicipality within said period of thirty days, 

that he desires to pay his assessment in in- 
stallments, then it becomes mandatory up- 
on the city to permit such property owner 
to pay his assessment in installments. 
Salisbury v. Arey, 224 N. C. 260, 29 S. E. 
(2d) 894 (1944). 
The option passes to the municipality to 

proceed to foreclose and collect the entire 
assessment or to collect the assessment in 
installments, as provided in the original 
resolution authorizing the improvements 
where the property owner remains silent 
and neither pays in cash within the thirty- 
day period nor signifies in writing his elec- 
tion to pay in installments. Salisbury v. 
Arey, 224.N. CC. 260, 29S." BE. (2d) 894 
(1944). 

Cited in Coble v. Dick, 194 N. C. 732, 140 
S. E. 745 (1927); Statesville v. Jenkins, 199 
N.C. 159, 154 S. E. 15 (14930); High Point v. 
Brown, 206 N. C. 664, 175 S. E. 169 (1934); 
Saludasv. se olk County. 207, N. Ce 180, 176 
S. E. 298 (1934); Raleigh v. Mechanics, 
etc., Bank, 223 N. C. 286, 26 S. E. (2d) 573 
(1943). 

§ 160-92. Payment of assessment enforced.—After the expiration of twenty 
days from the confirmation of an assessment roll the tax collector or such other 
officer of the municipality as the governing body may direct so to do shall cause to 
be published in a newspaper published in the municipality, or if there be no such 
newspaper, shall cause to be posted in at least three public places therein, a notice 
that any assessment contained in the assessment roll, naming and describing it, may 
be paid to him at any time before the expiration of thirty days from the first publica- 
tion of the notice without any addition. In the event the assessment is not paid 
within such time, it shall bear interest at the rate of six per cent per annum from 
the date of the computation and ascertainment by the governing body of the total 
cost of the local improvement after its completion: Provided, that this shall not 
apply to improvements made under an ordinance prior to February 26, 1923. The 
assessment shall be due and payable on the date on which taxes are payable. Pro- 
vided, that where an assessment is divided into installments one installment shall 
become due and payable each year on the date on which taxes are due and payable. 
After default in the payment of any installment, the governing body may, on the 
payment of all installments in arrears, together with interest due thereon and on 
reimbursement of any expenses incurred in attempting to obtain payment, reinstate 
the remaining unpaid installments of such assessment so that they shall become due 
in the same manner as they would have if there had been no default, and such 
extension may be granted at any time prior to the institution of an action to foreclose. 
MI Corker ke / 1 O25. CA ELI ZD. Co old Sin ks) 

Cross Reference.—See note to § 160-91. 
Editor’s Note-——By the 1923 amendment 

the date when interest begins to run was 
changed from the time of the “confirma- 
tion of the assessment roll” to “after the 

completion of the local improvement.” And 
the 1929 amendment added the last sen- 
tence to this section. 

Lien Enforced by Decree of Sale-——The 
lien created by this article may be enforced 
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by decree of sale. Kinston v. Atlantic, etc., 
Reg Gore ssuNe Cil4 sd OpoeeG4 om Goze) re 
Saluda v. Polk County, 207 N. C. 180, 176 
S. E. 298 (1934). 

Effect of Option to Pay in Installments. 
—The provisions of this section giving the 
property owner thirty days in which to pay 
assessments for local improvements, in 
cash without interest, or the election to pay 
the same in installments, are for the bene- 
fit of the property owner and, when exer- 
cised, become mandatory upon the munic- 
ipality; but, when the property owner re- 
mains silent and neither pays in cash nor 
elects to pay in installments, the option 
passes to the municipality to foreclosure or 
to collect in installments. Salisbury v. 
Arey, 224 N. C. 260, 29 S. E. (2d) 894 
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Judgments for Installments.——Where the 
owner of land abutting on the street has 
refused to pay the assessments lawfully 
made on him for street improvements, a 
judgment allowing him to pay by install- 
ments may be entered. Durham y. Durham 
Public Service Co., 182 N. C. 333, 109 S. E. 
40 (1921). 

Interest Rate Is Prescribed.—The inter- 
est rate on street assessments is fixed by 
statute, and the courts are without author- 
ity at law or in equity to prescribe a lesser 
interest rate. Zebulon y. Dawson, 216 N. 
C. 520, 5 S. E. (2d) 535 (1939). 

Cited in Coble v. Dick, 194 N. C. 732, 
140 S. E. 745 (1927); Raleigh v. Mechanics, 
etc., Bank, 223 N. C. 286, 26 S. E. (2d) 573 
(1943). 

(1944). 

§ 160-93. Sale or foreclosure for unpaid assessments barred in ten years; no 
penalties—No statute of limitation, whether fixed by law especially referred 
to in this chapter or otherwise, shall bar the right of the municipality to enforce any 
remedy provided by law for the collection of unpaid assessments, whether for paving 
or other benefits, and whether such assessment is made under this chapter or under 
other general or specific acts, save from and after ten years from default in the pay- 
ment thereof, or if payable in installments, ten years from the default in the payment 
of any installments. No penalties prescribed for failure to pay taxes shall apply to 
special assessments, but they shall bear interest at the rate of six per cent per 
annum only. In any action to foreclose a special assessment the costs shall be taxed 
as in any other civil action, and shall include an allowance for the commissioner ap- 
pointed to make the sale, which shall not be more than five per cent of the amount 
for which the land is sold, and one reasonable attorney’s fee for the plaintiff. This 
section shall apply to all special assessments heretofore or hereafter levied, but shall 
not apply to any special assessment for the collection of which an action or proceed- 
ing has been instituted prior to March 19, 1929. (1929, c. 331, s. 1.) 

Local Modification—Durham: 1935, c. 
224; Mecklenburg, city of Charlotte: 1943, 
Cy 18d) icitys or Greensboro: L953,6Cn oSse 
Sampson, Town of Clinton: 1939, c. 148. 

Editor’s Note.—For article on collecti- 
bility of special assessments more than ten 
years delinquent, see 22 N. C. Law Rev. 
123. 

Limitation of Actions.—In a suit under § 
105-414 to foreclose a statutory lien on 
abutting property, given a city for street 
improvements, all installments of the 
amounts assessed therefor which are ten 
years overdue when action is brought are 
barred by this section, and no part of the 
proceeds of sale can be applied to the pay- 
ment of such installments. Raleigh v. Me- 
Ghanics etc. mbaulemeeou NO e CO mcOnO mL. 
(2d) 573 (1943). 

In this section the municipalities are ex- 
pressly named in the statute of limitations. 
‘Therefore, an action to enforce the lien for 
public improvements, even though insti- 
tuted under § 105-414, is barred after ten 
years from default in the payment of the 
assessments, or, if the assessments are pay- 
able in installments, each installment is 

barred after ten years from default in pay- 
ment of the same unless the time of pay- 
ment has been extended as provided by 
law. Charlotte v. Kavanaugh, 221 N. C. 
259, 20 S. E. (2d) 97 (1942). 

Section Applies to Action to Foreclose 
Drainage Assessment.—This section applies 
to an action brought by a drainage district 
for foreclosure of delinquent drainage as- 
sessments, and authorizes ‘one reasonable 
attorney's fee for the plaintiff” to be in- 
cluded and taxed in the costs in such an 
action. Robeson County Drainage Dist. v. 
Bullard, 229 N. C. 633, 50 S. E. (2d) 742 
(1948). 
When Allowance of Attorney’s Fee to 

Be Made.—It would seem that the legisla- 
ture intended that the allowance of an at- 
torney’s fee under this section should be 
made at the conclusion of the proceeding 
and not in the course of it. Robeson 
County Drainage Dist. v. Bullard, 229 N. 
C., 633, 50.5... (2d) 742° (1948). 

Cited in Raleigh v. Raleigh City Admin- 
istrative Unit, 223 N. C. 316, 26 S. E. (2d) 
591 (1943). 

§ 160-94. Extension of time for payment of special assessments.—At any 
time or times prior to February the first, one thousand nine hundred and forty-five, 
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the governing body of any city or town may adopt a resolution granting an exten- 
sion of the time for the payment of any installment or installments of any special 
assessment, including accrued interest thereon and costs accrued in any action to 
foreclose under the lien thereon, by arranging such installment or installments, 
interest and costs into a new series of ten equal installments so that one of said 
installments shall fall due on the first Monday in October after the expiration of 
one year after adoption of the aforesaid resolution and one of said installments on 
the first Monday in October of each year thereafter. Accrued interest on any in- 
stallment or installments of any special assessment extended under the provisions 
of this section shall be computed to the first Monday in October following the adop- 
tion of the aforesaid resolution: Provided, however, that such extension shall not 
prevent the payment of any assessment or interest at any time: Provided further, 
no such extension shall in any way discriminate in favor of or against any property 
assessed by virtue of said assessment roll: Provided further, that any installment or 
installments, together with accrued interest and costs extended in accordance with 
the provisions of this section shall bear interest at the rate of six per centum per 
annum from the first Monday in October following the adoption of the aforesaid 
LesGlt sou Lo cero ib coon 4 ee O59 ee 1205 193/ Cali 2 1059. C, 
198; 1941, c. 160; 1943, c. 4.) 

Local Modification—Orange, Town of 
Carrboro:/1937, c..195* Wakes 1963, c. 755. 

Editor’s Note—The 1937 amendment 
changed the year in the first sentence to 
1938, the 1939 amendment changed it to 
1940, and the 1941 amendment changed it 
to 1942. The 1943 amendment changed the 
date therein from “July the first, one thou- 
sand nine hundred and forty-two” to “Feb- 
ruary the first, one thousand nine hundred 
and forty-five.” 

For comment on the 1941 amendment, 
see 19 N. C. Law Rev. 526. 

For article on collectibility of special as- 
sessments more than ten years delinquent, 
see 22, N.C. Law Rev. 123. 

Extension Contrary to Section Is Not 
Void.—A resolution of the governing body 
of a municipality, providing for an exten- 
sion of the payments of an assessment for 
local improvement in installments, which is 
contrary to this section, is defective but 
not void, and may be amended by a subse- 

quent resolution to conform to the statutory 
requirements. Salisbury v. Arey, 224 N. C. 
260, 29 S. EB. (2d) 894 (1944). 
Where New Installments Exceed Amount 

Actually Due.—The lien of a municipality, 
for an assessment for public improvements, 
is not invalidated by an extension resolu- 
tion providing a new series of installment 
payments, where the sums of the new in- 
stallments in the aggregate exceed the 
amount actually due at the time of the ex- 
tension. Differences may be adjusted un- 
der G. S. 160-90. Salisbury v. Arey, 224 N. 
C.. 260, 29 6. E. (2d) 894 (1944), 
When Statute of Limitations Begins to 

Run.—Where a new series of installment 
payments of an assessment for local im- 
provements is provided, under this section, 
the ten-year statute of limitations begins to 
run on each new installment as it becomes 
due. Salisbury v. Arey, 224 N. C. 260, 29 
S. E. (2d) 894 (1944). 

§ 160-95. Assessments in case of tenant for life or years Whenever any real 
estate is in the possession or enjoyment of a tenant for life, or a tenant for a term 
of years, and an assessment is laid or levied on said property by any city, town, 
county, township, municipal district, or the State, to cover the cost of permanent 
improvements ordered put thereon by the law or the ordinances of such city or 
town, township, or municipal district, such as paving streets and sidewalks, laying 
sewer and water lines, draining lowlands, and permanent improvements of a like 
character, which constitute a lien upon such property, the amount so assessed for 
such purposes shall be paid by the tenant for life or for years, and the remaindermen 
after the life estate, or the owner in fee after the expiration of tenancy for a term 
of years, pro rata their respective interests in said real estate. (1911, c. 7, s. 1; 
Ceoiise2/1 82) 
Assessments Not Preference against Es- 

tate of Deceased Life Tenant.—Since street 
and sidewalk assessments constitute a lien 
against the property not collectible out of 
other properties belonging to the owner, and 
since by this section a life tenant is not 
liable for the whole assessment, being en- 
titled to have it proportioned under § 160-97, 

upon the death of a life tenant such assess- 
ments made prior to his death do not 
constitute a preference against his estate 
payable in the third class of priority as a 
tax assessed on the estate prior to his 
death. Rigsbee v. Brogden, 209 N. C. 510, 
184 S. E. 24 (1936). See § 28-105 and note. 
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§ 160-96. Interests of parties ascertained—The respective interests of a 
tenant for life and the remainderman in fee shall be calculated as provided in § 37-13. 
CIOLICe ser PS. anergy) 

§ 160-97. Lien of party making payment.—If the assessment, after same 
shall be laid or levied, shall all be paid by either the tenant for life or the tenant for 
a term of years, or by the remainderman, or the owner in fee, the party paying more 
than his pro rata share of the same shall have the right to maintain an action in the 
nature of a suit for contribution against the delinquent party to recover from him 
his pro rata share of such assessment, with interest thereon from the date of such 
payment, and be subrogated to the right of the city, town, township, municipal dis- 
trict, county, or the State, to a lien on such property for the same. (1911, c. 7, s. 3; 
GrSipseZ/20-) 

§ 160-98. Lien in favor of co-tenant or joint owner paying special assess- 
ments.—Any one of several tenants in common, or joint tenants, or co-partners, 
shall have the right to pay the whole or any part of the special assessments assessed 
or due upon the real estate held jointly or in common, and all sums by him so paid 
in excess of his share of such special assessments, interest, costs and amounts re- 
quired for redemption, shall constitute a lien upon the shares of his co-tenant or 
associates, payment whereof, with interest and costs, he may enforce in proceedings 
for partition, actual or by sale, or in any other appropriate judicial proceeding: 
Provided, the lien herein provided for shall not be effective against an innocent 
purchaser for value unless and until notice thereof is filed in the office of the clerk 
of the superior court in the county in which the land lies and indexed and docketed 
in the same manner as other liens required by law to be filed in such clerk’s office. 
(1935, c. 174.) 
§ 160-99. Money borrowed to be paid out of assessment.—At any time before 

the cost of any local improvement shall be computed and ascertained as provided in 
this article, the municipality may from time to time by resolution authorize the 
treasurer to borrow money to the extent required to pay the cost of any such im- 
provement or to repay any money borrowed under this section with interest thereon 
in accordance with the provisions of the Local Government Act. The resolution 
authorizing any such loan or loans may provide for the issue of notes or certificates 
of indebtedness of the municipality, or both, payable either on demand or at a fixed 
time, not more than six months from the date thereof, and bearing interest not ex- 
ceeding six per centum per annum. Any temporary indebtedness incurred under 
the authority of this section, with the interest thereon, may be paid out of moneys 
raised by the issue and sale of “local improvement bonds” or “assessment bonds,” 
or both, to be issued and sold as hereinafter provided, or may be included in the 
annual taxilevy, WQ@1915;c756hc8 124 Cage se 2721.) 

Cross Reference.—As to the Local Gov- 
ernment Act, see chapter 159. 

§ 160-100. Assessment books prepared.—After the governing body of the 
municipality has levied the assessment against the property abutting upon the street 
or streets, the city clerk or person designated shall prepare from such assessment roll 
and deliver to the tax collector or person designated a well bound book styled Special 
Assessment Book, which shall be so ruled as to conveniently show: 

(1) Name of owner of such property. 
(2) The number of lot or part of lot and the plan thereof if there be a plan. 
(3) The frontage of said lot. 
(4) The amount that has been assessed against such lot. 
(5) The amount of such installments and the day on which installments shall 

become due. 
Such book shall be indexed according to the names of the owners of the property, 

and entries of all payments or partial payments shall be immediately entered upon 
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said book when made, and said book shall be open to the inspection of any citizen 
biarhe municipality aol Ser 56, syloaCHSuis.2722.) 

Necessity of Special Book—As between 
the abutting landowners upon the street 
improved by a city or town and the proper 
municipal authorities acting thereon, the 
failure of the latter to keep the special as- 
sessment book is not fatal to the validity of 
the assessments, if the original assessment 

roll or book is accessible, sufficient to give 
all necessary information of the property 
assessed, and available upon the statutory 
notice given. Vester v. Nashville, 190 N. 
Cr2655.129 S.-B:5931(1925); 

Stated in Salisbury v. Arey, 224 N. C. 
260, 29 S. E. (2d) 894 (1944). 

§ 160-101. Apportionment of assessments.—In any case where one or more 
special assessments shall have been made against any property for any improvement 
or improvements authorized by this chapter, and said property has been or is about 
to be subdivided and it is therefore desirable that said assessment or assessments be 
apportioned among the subdivisions of such property, the governing body may, with 
the consent of the owner or owners of said property, apportion said assessment or 
assessments, or the total thereof, fairly among said subdivisions, as same are bene- 
fited by the improvement and release such subdivisions, if any, as in the opinion of 
the governing body are not benefited by the improvement. Thereafter, each of said 
subdivisions shall be relieved of any part of such original assessment or assessments 
except the part thereof apportioned to said subdivision, and the part of said original 
assessment or assesstnents apportioned to any such subdivision shall be of the same 
force and effect as the original assessment or assessments. At the time of making 
such apportionments, the governing body shall cause to be entered upon its minutes 
an entry to the effect that such apportionment is made with the consent of the owner 
or owners of the property affected, and such entry shall be conclusive of the truth 
thereof in the absence of fraud. Such re-assessments may include past due install- 
ments of principal, interest and penalty, if any, as well as assessments not then due, 
and the remaining installments shall fall due at the same dates as they did under the 
original assessment, (1929, c. 331, s. 1; 1935, c. 125.) 

Editor’s Note.—Prior to the 1935 amend- , hibited reassessment before payment of past 
ment the last sentence of this section pro- due installments. 

§ 160-102. Local improvement bonds issued.—Whenever an assessment for 
any local improvement has been confirmed, the governing body may by resolution 
direct that the amount and proportion of the expense of such improvement which 
shall be borne by the municipality at large shall be raised by the issuance of bonds of 
the municipality to be known as “local improvement bonds.”’ Such bonds shall be 
issued as provided in the Municipal Finance Act. (1915, c. 56, s. 14; C. S., s. 2723.) 

Cross Reference.—As to Municipal Fi- 
nance Act, see § 160-367 et seq. 

§ 160-103. Assessment bonds issued.—Whenever an assessment for any local 
improvement has been confirmed, and twenty days have elapsed since the first pub- 
lication of notice of such confirmation, the governing body may by resolution direct 
that the amount and proportion of the expense of such improvement which has been 
assessed upon the abutting property, or any part of such expense, shall be raised by 
the municipality by the issuance of its bonds, to be known as “assessment bonds.” 
All moneys derived from the collection of assessments upon which assessment bonds 
are predicated, collected after the passage of the resolution authorizing such bonds, 
shall be placed in a special fund, to be used only for the payment of the principal 
and interest of assessment bonds issued under this section, and if at the time of the 
annual tax levy for any year in such municipality it shall appear that such fund 
will be for any cause insufficient to meet the principal and interest of such bonds 
maturing in such year, the amount of the deficiency shall be included in such tax 
levy. ‘The amount of the assessments for two or more improvements may be in- 
cluded in a single issue of assessment bonds. (1915, c. 56, s. 15; C. S., s. 2724.) 
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§ 160-104. Improvements on streets abutting railroads—Municipalities de- 
siring to make street and sidewalk improvements on property owned and/or leased 
by railroad companies, are hereby authorized to make such improvements on any 
such street used as a public street, subject to the rights of any such railroad com- 
pany to use and occupy the same for railroad purposes: Provided, however, that the 
petition or petitions contemplated and required by the provisions of this article, 
need not be signed by such railroad company or companies, nor shall any part of 
the railroad right of way be considered as abutting property, but the said petition 
shall be signed by at least a majority in number of the owners of property other than 
the railroad right of way, who must represent at least a majority of all the lineal 
feet frontage of the lands, other than said railroad right of way (a majority in 
interest of owners of undivided interest in any piece of property to be deemed and 
treated as one person for the purpose of the petition), abutting upon such street or 
streets proposed to be improved: Provided, further, that not more than one-half of 
the total cost of the street or sidewalk improvement made by such municipality, exclu- 
sive of so much of the cost as is incurred at street intersections, shall be specially 
assessed upon the lots or parcels of land abutting directly on the improvement, other 
than the property included in the railroad right of way, according to the extent of 
their respective frontage thereon, by an equal rate per foot of such frontage. (1931, 
Giger sale) 

Editor’s Note.—Since a municipality may 
proceed to make street improvements with- 
out petition of the owners of abutting prop- 
erty (Shute v. Monroe, 187 N. C. 676, 123 
S. E. 71 (1924), it is clear that where a 
railroad, owning half of the abutting prop- 
erty, could hold up the improvement by 
refusal to sign the petition, that the State 
may authorize the municipality to proceed 

the following section were codied, was 
intended to be merged into the framework 
of the Local Improvement Act of 1915, this 
article, and thus, under § 160-79, chapter 
222 does not repeal the provisions of chapter 
397, Private Laws of 1901, or chapter 215, 
Private Laws of 1925, relating to paving of 
streets in the city of Goldsboro, but the 
local acts will be construed as exceptions to 

without the railroad’s consent. 9 N 
Law Rev. 362. 

Local Acts Not Repealed.—Chapter 222, 
Public Laws of 1931, from which this and 

the general statute. Goldsboro v. Atlantic 
Coast Hine “R7 Cor, 241 N’C..216, 85 ok 
(2d) 125 (1954). 

§ 160-105. Railroad rights of way and contracts as to streets unaffected.— 
Nothing contained in § 160-104 shall be construed so as to deprive any railroad 
company of any right which it may now or hereafter possess by reason of its owner- 
ship of any right of way. 
Any additional expense which the railroad may incur in removing or altering any 

pavement or other improvements made under and by virtue of the provisions of 
§ 160-104, which interfere with the railroad’s use of its right of way, shall be borne 
by the municipality affected: Provided, such section shall not affect in any way 
existing contracts between municipalities and railroads for rights of way through 
streets, and shall not affect existing contracts between municipalities and railroads 
for upkeep and improvements of streets. (1931, c. 222, s. 1%.) 

Cross Reference.—See note to § 160-104. 

Article 10. 

Inspection of Meters. 

§ 160-106. Inspectors appointed.—In every city or town in the State of 
North Carolina where is furnished, for pay, electricity, gas or water by meter 
measure, the governing body of the city or town may appoint some competent person 
to act as inspector of meters, whose duty it shall be to inspect and test such meters 
and to carry out the provisions of this article as herein provided. (1909, c. 150, s. 1; 
Cr S25. 2729.) 

§ 160-107. Time of appointment; oath, bond and compensation.—Such ap- 
pointment, if made, shall be made at the first meeting in May of each year of such 
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governing body, subject to the power of such city or town authorities to remove such 
appointee in the manner provided for the removal of its other appointees and to fill 
the vacancy caused by such removal. The compensation of such inspector shall be 
fixed and shall be paid by the city or town so appointing him, and such inspector 
shall upon his appointment take oath before the mayor of said city or town that he 
will faithfully perform the duties herein imposed upon him, and the governing body 
of the city or town may require the inspector to give bond in such sum as they 
may fix for the faithful discharge of his duties. (1909, c. 150, s. 2; C. S., s. 2730.) 

§ 160-108. Apparatus for testing meters provided.—Every person, firm, cor- 
poration or municipality furnishing for pay electricity, gas or water by meter 
measure in any city or town having appointed an inspector of meters, as aforesaid, 
shall provide and keep a suitable and proper apparatus for testing and proving the 
accuracy of the meters to be so furnished for use, by which apparatus all such meters 
shall be tested at their rated capacity. (1909, c. 150, s. 3; C. S., s. 2731.) 

§ 160-109. Meters tested before installed—No person, firm, or corporation 
or municipality furnishing for pay eletcricity, gas or water by meter measure shall 
hereafter furnish, install and put in use any such meter in any city or town having 
appointed an inspector of meters, as aforesaid, until such meter shall first have been 
inspected and found correct by such inspector, and it shall be the duty of such 
inspector to test the same upon the written request of such proposed furnisher. No 
meter now in service shall be required to be taken out for test, except where there 
is doubt as to its accuracy and upon the written request of the consumer, as herein 
Bi Ovincdmm Gl 09s Calo, sit CO, Suc, 12/ acs) 

§ 160-110. Inspection made upon complaint. When any consumer, by meter, 
of electricity, gas or water in any city or town having appointed an inspector of 
meters, as aforesaid, doubts the accuracy of such meter and desires to have the 

same tested, such consumer may file with the inspector of meters a written complaint 
of the meter and request that the same be tested, and shall at the same time deposit 
with the furnisher the sum of one dollar to cover the expense of taking out and 
replacing such meter, and thereupon it shall be the duty of such inspector as soon 
as practicable to accurately test said meter in the presence of and jointly with the 
authorized agent of the furnisher, and also in the presence of the complainant, if he 
so desires, and shall give to both the complainant and to the furnisher a written 
report of such test and the result thereof. (1909, c. 150, s. 5; C. S., s. 2733.) 

§ 160-111. Repayment of deposit.—If upon such test the meter is found to 
be incorrect, in that it registers more than two and one-half per cent too fast— 
that is, more than two and one-half per cent more electricity, gas or water than it 
should, then and in that event the furnisher shall return to the complainant the one 
dollar deposit and shall promptly properly adjust and repair the meter or furnish a 
correctly adjusted meter; but if upon such test the meter shall not register more 
than two and one-half per cent too fast—that is, more than two and one-half per 
cent more than it ought to—the one dollar deposit shall be retained by the furnisher 
to cover the expense of taking out and replacing the meter. (1909, c. 150, s. 6; 
C.S., s. 2734.) 

§ 160-112. Adjustment of charges——If upon such test the meter shall reg- 
ister more than two and one-half per cent too fast, as above defined, the furnisher 
shall reimburse the complainant at the rate at which the meter registers too fast for 
a period of one month back; but if upon such test the meter shall be found to be 
incorrect, in that it registers more than two and one-half per cent too slow—that is, 
more than two and one-half per cent less electricity, gas or water than it should— 
then and in that event the complainant shall, in addition to the amount already 
charged him, pay at once to the furnisher at the rate at which the meter is too slow 
for a period of one month back, and the furnisher shall have the same rights for 
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collecting such additional sum as is provided for the collecting of the past due and 
unpaid bills for electricity, gas or water, as the case may be. (1909, c. 150, s. 7; 
CPS pSec/oony) 

§ 160-113. Standard of accuracy.—Any such meter having been tested and 
found to be not more than two and one-half per cent too slow nor more than two 
and one-half per cent too fast, as above defined, shall be considered correct, and 
such inspector shall so mark or stamp such meter and report the same to the govern- 
ing body of the city or town. (1909, c. 150, s. 8; C. S., s. 2736.) 

§ 160-114. Free access to meters—Nothing in this article shall be so con- 
strued as to prevent any furnisher of electricity, gas or water from having free access 
to the meters. (1909, c. 150, s.9; C. S., s. 2737.) 

Cited in Raleigh v. Mechanics, etc., Bank, 
223 N. C. 286, 26 S. E. (2d) 573 (1943). 

Articié 11. 

Regulation of Buildings. 

§ 160-115. Chief of fire department.—There is hereby created in the incor- 
porated cities and towns of the State, where not already established by their charters, 
the office of chief of fire department. (1901, c. 677, s. 1; Rev., s. 4815; C. S., s. 
2738.) 

Cross Reference.—As to fire protection, uniformed firemen enforcing motor vehicle 
see §§ 160-235 through 160-238. As to laws and ordinances at fires, see § 20-114.1. 

§ 160-116. Election and compensation.—The governing body of every incor- 
porated city and town, when no provision is made in their charters for such office, 
shall elect a chief of fire department, fix his term of office, prescribe his duties and 
obligations, and see that he is reasonably remunerated by the city or town for the 
services required of him by law. They may change his duties and compensation 
from time to time, not inconsistent with the duties prescribed in this article. Where 
the governing body fails or neglects to perform such duty, the Insurance Commis- 
sioner shall call it to their attention and if necessary bring the matter before the 
proper court. Nothing herein may prevent any person elected hereunder from 
holding some other position in the government of the city or town. (1901, c. 677, 
s.24:1905,-c. .506,'s.43' Reév.'ss.-2981)'4816391915, cx 192 per PaCrai, 692739) 

Power Governmental—The power to not subject a city to action for negligence 
regulate and prevent fire is governmental, which causes loss by fire. Harrington v. 
and a failure to exercise this power does Greenville, 159 N. C. 632, 75 S. E. 849 (1912). 

§ 160-117. Duties of chief of fire department.—The chief of the fire depart- 
ment shall perform the duties required of him by this article; where such duties are 
not prescribed by the charters or governing body of incorporated cities and towns, 
it shall be his duty to preserve and care for the fire apparatus, have charge of the 
fighting and putting out of all fires, make annual reports to the city municipal govern- 
ments, seek out and have corrected all places and conditions dangerous to the safety 
of the municipality from fire, look after buildings being erected with a view to their 
safety from fires, and do and perform the other duties prescribed by the governing 
boards of the several municipalities. (1901, c. 677, ss. 1, 3; Rev., ss. 4815, 4817; 
C. S., s. 2740.) 

§ 160-118. Local inspector of buildings——The chiefs of fire departments 
hereinbefore provided for shall also be local inspectors of buildings for the cities or 
towns for which they are appointed and shall perform the duties required herein 
and shall make all reports required by the Insurance Commissioner, and shall make 
all inspections and perform such duties as may be required by the State law or city 
or town ordinance or by the said Insurance Commissioner: Provided, however, that 
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any city or town may appoint and reasonably remunerate a local inspector of build- 
ings, in which case the chief of fire department shall be relieved of the duties herein 
imposed, | (1905,.c~ 506, s263; Rev.) 622982 5:1915;¢.192; s.c23.C..Siys. 2741.) 

Local Modification.—Catawba: 1955, c. 
656. 

§ 160-119. Town aldermen failing to appoint inspectors.—If the aldermen 
or commissioners of any city or town shall fail or refuse to appoint a chief of the 
fire department, or shall fail or refuse to reasonably remunerate him, they shall be 
guilty of a disdemeanor. The section shall not apply to the aldermen or commis- 
sioners of any city or town, where such city or town is by law exempt from the law 
regulating and controlling the erection and inspection of buildings. (1905, c. 506, 
s. 4; Rev., s. 3607 ; C. S., s. 2742.) 

§ 160-120. Town officers; inspection of buildings.—If any chief of any fire 
department or local inspector of buildings shall fail to perform the duties required 
of him by law or shall give a certificate of inspection without first making the in- 
spection required by law, or shall improperly give a certificate of inspection, he shall 
be guilty of a misdemeanor. (1905, c. 506, s. 5; Rev., s. 3610; 1915, c. 192, s. 17; 
C50. $22/43)) 

§ 160-121. Electrical inspectors—The governing body of any incorporated 
city or town may in‘their discretion appoint an electrical inspector in addition to the 
building inspector, and when said electrical inspector is so appointed he shall do and 
perform all things herein set out for the building inspector to do and perform in regard 
to electrical wiring and certificates for same, and in such cases the building inspector 
shall be relieved of such duties. (1905, c. 506, s. 33; Rev., s. 2983; C. S., s. 2744.) 

§ 160-122. County electrical inspectors—The county commissioners of each 
county may, in their discretion, designate and appoint one or more electrical inspec- 
tors, who shall qualify as hereinafter prescribed, whose duty shall be to enforce all 
State and local laws governing electrical installations and materials, and to make 
inspections of all new electrical installations and such re-inspections as may be pre- 
scribed by the county commissioners in buildings located in any town of one thou- 
sand population or less and/or those buildings located outside the corporate limits 
of all cities and towns, and not otherwise included in this article, and to issue a 
certificate of inspection where such installations fully meet the requirements for such 
installations as set forth in this article, or such additional requirements as the 
board of county commissioners may prescribe. Nothing contained in this article 
shall be construed as prohibiting said board of county commissioners designating as 
county inspector any person who also has or may be designated as electrical inspector 
in any city or town located within said county, or from prohibiting two or more 
counties from designating the same inspector to perform the duties herein men- 
tioned for such two or more counties. The county commissioners shall also fix the 
fees to be charged by such county inspector, which fees shall be paid by the owner 
of the properties so inspected. 

The fees collected by the inspector may be retained by him in payment for his 
services, or the county commissioners, in their discretion, may pay the inspector 
a fixed salary, in which case the fees collected for permits and inspections shall 
be paid to the county treasury. 

It shall be unlawful for the county electrical inspector or any of his authorized 
agents to engage in the business of installing electrical wiring, devices, appliances 
or equipment, and he shall have no financial interest in any concern engaged in such 
business in the county at any time while holding such office as herein provided for. 

Before confirmation of his appointment, the electrical inspector shall take and 
pass a qualifying examination to be based on the last edition of the National 
Electrical Code, as filed with the Secretary of State. This examination shall be 
in writing and shall be conducted according to the rules and regulations prescribed 
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by and under the supervision of the State Electrical Engineer and Inspector and 
the Board of Examiners of Electrical Contractors. The prescribed rules and regu- 
lations may provide for the appointment of class I, class II and class III inspec- 
tors in accordance with the qualifications revealed by the examination with respect 
to the installation of various types and character of equipment and facilities. 
Examinations shall be given quarterly in Raleigh, or in such other places as may 
be designated by the State Electrical Engineer and Inspector, at his discretion. 
Examinations shall be based on the type and character of electrical installations 
being made in the territory in which the applicant wishes to serve as electrical 
inspector. An electrical inspector having qualified for a class I appointment shall 
be eligible without further examination to serve as electrical inspector anywhere 
in the State, but an inspector having qualified for a class II or class III appoint- 
ment shall be limited to the territory for which he may qualify. 

Upon passing the required examination by any person, a certificate approving 
him as inspector for a designated territory shall be issued by the Commissioner 
of Insurance. Such certificate must be renewed annually between January 1st 
and January 31st and shall be subject to cancellation at any time if the inspector 
is removed from office for cause by the board of county commissioners, which 
removal is hereby authorized. The fee for examination shall be five dollars ($5.00), 
to be returned if the applicant fails to pass. The annual renewal fees for a cer- 
tificate of appointment shall be one dollar ($1.00). If the person appointed as 
electrical inspector by the county commissioners fails to take the examination or 
to make the necessary passing grade, the county commissioners shall continue 
to make such appointments until one or more applicants has passed the examina- 
tions. In the interim, a temporary inspector may act with the approval of the 
Commissioner of Insurance. 

The inspector appointed shall give a bond approved by the county commissioners 
for the faithful performance of his duties. (1937, c. 57; 1941, c. 105; 1947, c. 
719-1951; © 651") 

Local Modification Caswell: 
1205. 

Cross Reference.—As to county plumbing 
inspectors for certain counties, see 
153-9, subdivision (47). 

Editor’s Note.—Prior to the 1941 amend- 
ment this section provided for only one 
inspector. The 1947 amendment made 
changes in the first paragraph and added 

§ 160-123. Deputy inspectors——All duties imposed by this article upon the 
building inspector may be performed by a deputy appointed by such inspector. (1905, 
02506; 8: 323 Revers: 2984.C. S., 227452) 

§ 160-124. Fire limits established—The governing body of all incorporated 
cities and towns shall pass ordinances establishing and defining fire limits, which 
shall include the principal business portion of the cities and towns. (1905, c. 506, 
S./72 REV, S, 2900 Dy Dee eL410.) 

1963, c. all of the section beginning with the second 
paragraph. The 1951 amendment struck 
out “to issue permits for” formerly appear- 
ing after the word “materials” near the 
beginning of the section. 

Cited in In re North Carolina Fire Ins. 
Rating Bureau, 245 N. C. 444, 96 S. E. 
(2d) 344 (1957). 

Power Discretionary—The courts will 
not pass upon the reasonableness of fire 
limits established by an incorporated town 
under authority conferred by the legisla- 
ture, at least where the limits established 
appear to be reasonable, and without pal- 
pable oppression or injustice done. State 
v. Lawing, 164 N. C. 492, 80 S. E. 69 (1913). 

Reasonableness of Ordinances.—While it 
might be unreasonable to prohibit even the 
slightest repairs to wooden buildings stand- 
ing within the fire limits prior to the pas- 
sage of a statute as ordinance establishing 
such limits, the power to prevent repairs is 

delegated and presumably exercised for the 
protection of property, and where a wooden 
structure within the bounds is partially de- 
stroyed by fire already, it is not unreason- 
able to require a new roof to be made of 
material less liable to combustion, or to 
forbid the repairs altogether when the 
damage to the building is serious, and to 
that end to compel the owners to give notice 
to the town authorities of their purpose to 
repair, and of the character of the con- 
templated work. State v. Johnson, 114 N. 
C. 846, 19 S. E. 599 (1894). 

Cited in 5 N. C. Law Rev. 241. 
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§ 160-125. Punishment for failing to establish fire limits——If the aldermen 
or commissioners of any city or town shall fail or refuse to establish and define 
the fire limits for such town according to law, they shall be guilty of a misdemeanor. 
This section shall not apply to aldermen or commissioners of those towns which 
are exempt trom the law governing the inspection of buildings. (1905, c. 506, s. 7; 
Rev., s. 3608; C. S., s. 2747.) 

§ 160-126. Building permits.—Before a building is begun the owner of the 
property shall apply to the inspector for a permit to build. This permit shall be 
given in writing and shall contain a provision that the building shall be constructed 
according to the requirements of the building law, a copy of which shall accom- 
pany the permit. No permits shall be issued unless the plans and specifications 
are identified by the name and address of the author thereof, and where the General 
Statutes of North Carolina require that plans for certain types of construction 
be prepared only by a registered architect or a registered engineer, no permit shall 
be issued unless such plans and specifications bear the North Carolina seal of a 
registered architect or of a registered engineer. As the building progresses the 
inspector shall make as many inspections as may be necessary to satisfy him that 
the building is being constructed according to the provisions of this law. As soon 
as the building is completed the owner shall notify the inspector, who shall proceed 
at once to inspect the said building and determine whether or not the flues and the 
building are properly constructed in accordance with the building law. If the build- 
ing meets the requirements of the building law the inspector shall then issue 
to the owner of the building a certificate which shall state that he has complied 
with the requirements of the building law as to that particular building giving de- 
scription and locality and street number if numbered. The inspector shall keep 
his record so that it will show readily by reference all such buildings as are approved. 
The inspector shall report to the Insurance Commissioner every person neglecting 
to secure such permit and certificate, and also bring the matter before the mayor, 
recorder or municipal court for their attention and action. (1905, c. 506, s. 26; Rev., 
See Uo Oreke lo mlO sibel Ge s.2/40 511 9578 CP S17:) 

Local Modification.—Town of Whiteville: 
IRE es eeteiley. 

Cross References.—As to the North Car- 
olina building code, see § 143-136 et seq. 
As to regulations as to issue of building 
permits, see § 87-14. 

Editor’s Note.—The 1957 amendment in- 
serted the third sentence. 

Ordinance Contrary to Statute Void.— 
By this section a permit from the inspector 
is required before an owner may repair his 
buildings, and an ordinance requiring that 
the permit be gotten from the board of 
aldermen is contrary to this statute and 
void. State v. Eubanks, 154 N. C. 628, 70 
S. E. 466 (1911). 

Rule Must Be Uniform.—The ordinance 
of a city providing that no person shall 
erect within the city limits any house or 
building of any kind, or add to, improve or 
change any building without having first 
obtained permission from the board of al- 

dermen, is void, for the reason that it does 
not prescribe a uniform rule of action for 
governing the exercises of the discretion of 
the alderman, but on the contrary, leaves 
the rights of property subject to their arbi- 
trary discretion: State v: Tenant, 110 N. 
C. 609, 14 S. E. 387 (1892). 

Permit Secured by Mandamus.—Where 
a city, under an ordinance, with legislative 
authority in such matters, has issued a per- 
mit to build an additional room to a resi- 
dence, and thereafter has recalled the per- 
mit pending the settlement of a dispute as 
to whether it would be situate upon an 
alley claimed to have been widened, and 
upon the finding by the jury that the alley 
had not been widened and that the room 
would not be thereon, a mandamus is the 
proper remedy, though the form of the 
issue was incorrect. Clinard v. Winston- 
Salem yt73. N.C: 366;:9105H21039 °(1917). 

§ 160-127. Material used in construction of walls.—The walls of all buildings 
in cities or towns where this article applies, other than frame or wooden buildings, 
shall be constructed of brick, iron or other hard, incombustible material. All rules, 
regulations and requirements contained in the building law, or set out in this article 
in regard to the erection of buildings, or any part thereof, shall apply also where 
any building or walls, or any part thereof, is proposed to be raised, altered, repaired 
or added to, in order that the objects of the law may be accomplished and deficiencies 
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and menaces to the safety of the city or town may not be made or perpetuated. 
(1905, e506) S79 3 Revers 2987 OLS LOZ FSi 4 Ce ere ease) 

§ 160-128. Frame buildings within fire limits.—Within the fire limits of 
cities and towns where this article applies, as established and defined, no frame 
or wooden building shall be hereafter erected, altered, repaired, or moved except 
upon the permit of the building inspector, approved by the Insurance Commissioner. 
(1905, 6) 506,.s..8 j Rew, seZ988g 1915). c(1l92 is. 531. Se sie o0)) 

Cited in 5 N. C. Law Rev. 241. 

§ 160-129. Thickness of walls——The walls of warehouses, stores, factories, 
livery stables, hotels or other brick or stone buildings for business purposes in 
cities or towns where this article applies, except fireproof buildings where the frame- 
work is of steel, shall conform to the following schedules: 

Minimum Thickness in 
Height of Building Inches of Wall 

ist, | Zd od) Athy Seoth 
Oneé-store: Duildine Acre «me settee tear S| os ae a Pe: 
‘Lwo-story ,butldimey 0 en. os eciee eaeeets 17 19 Fe! 
Three-story..butldinigices..) te Auer estt a clay to 17 je is) oe 
Four-story, building wc-ed violence eee Be iy, 17, 13 ee 
Fiye-story buildings, ¢ .14.5sen taste wed 26 22 L7 IZ 13 

The walls of all brick or stone buildings over five stories high shall be thirteen 
inches thick for the top story and increasing four inches in thickness for each story 
below to the ground, the increased thickness of each story to be utilized for beam 
and girder ledges. All top story walls must extend through and eighteen inches 
above the roof in parapets not less than thirteen inches thick and coped with terra 
cotta, stone, cast iron or cement. Upon written application approved by the build- 
ing inspector the Insurance Commissioner may, where he deems it advisable, allow 
decreased thickness in walls of concrete, or in brick walls where such thickness is 
compensated for by pilasters. The roofs of all buildings named in this section shall 
be of metal, slate or tile or gravel or other standard fireproof roofing. (1905, c. 506, 
6410; Rev, 8/2009. 1915, C 190276 G05... 2/51.) 

Local Modification—Durham: 1933, c. 
54. 

§ 160-130. Foundation of walls; openings and doors protected.—In all build- 
ings mentioned in the preceding section there shall be prepared a proper and sub- 
stantial foundation, and no foundation shall be less than one foot below the exposed 
surface of the ground, and no foundation shall rest on any filling or made ground, 
and the breadth of the foundation of the several parts of any building shall be 
proportioned so that as near as practicable the pressure shall be equal on each square 
foot of the foundation, and cement mortar shall be used in the masonry of all founda- 
tions exposed to dampness. No opening or doorway shall be cut through a party 
or fire wall of a brick or stone building without a permit from the inspector, and 
every such door or opening shall have top, bottom and sides of stone, brick or iron, 
shall be closed by two sets of standard metal-covered doors (separated by the thick- 
ness of the wall) hung to rabbeted iron frames or to iron hinges in brick or stone 
rabbets, shall not exceed ten feet in height by eight feet in width, and every opening 
other than a doorway shall be protected in a manner satisfactory to the inspector. 
(19051.c..500,:sa Lis Revag ss 2090 6 AS 692/525) 

§ 160-131. Metallic standpipes required.—All business buildings being more 
than fifty-six feet high, covering an area of more than five thousand superficial 
feet, also all buildings exceeding eighty feet in height, shall have a four-inch or 
larger metallic standpipe within or near the front wall extending above the roof and 
arranged so that engine hose can be attached from the street, such riser to have two 
and one-half inch hose coupling on each floor. The building inspector may, with 
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the approval of the Insurance Commissioner, allow two or more standpipes of smaller 
size and proper hose coupling, provided they are of such sizes and number as to 
be at least equivalent in service to the large standpipes required. All hose coupling 
shall conform to the size and pattern adopted by the fire department. (1905, c. 506, 
Seca Cie Scouts OLS on 192) S73 Cel eer 2/035) 

§ 160-132. Construction of joists—The ends of joists or beams entering a 
brick wall shall be cut not less than three-inch bevel so as not to disturb the brick- 
work by any deflection or breaking of the joists or beams. All such joists or timbers 
entering a party or division wall from opposite sides shall have at least four inches 
of solid brickwork between the ends of such timbers or joists. (1905, c. 506, s. 13; 
Reverse 29926 Glos, $27 545) 

§ 160-133. Chimneys and flues——All fireplaces and chimneys in stone or 
brick walls in any building hereafter erected and any chimneys or flues hereafter altered 
or repaired shall have the joints struck smooth on the inside, and the firebacks of 
all fireplaces hereafter erected shall be not less than eight inches in thickness of 
solid masonry, the chimney walls to be not less than four inches thick, the top of 
the chimney to extend not less than five feet above the roof for flat roofs and two 
feet above the ridge of any pitched roof. No woodwork or timber shall be placed 
under any fireplace or under the brickwork of any chimney. All floor beams, joists 
and headers shall be kept at least two inches clear of any wall enclosing a fire flue 
Dicuinie ve Geass LOUD LCi US las OV aS 200s Cte, See /ooy.) 

§ 160-134. Chimneys not built on wood.—No chimney shall be started or 
built upon a beam of wood or floor, the brickwork in all cases to start from the ground 
with proper foundation.- In no case shall a chimney be corbeled out more than 
three inches from the wall, and in all cases corbeling shall consist of at least five 
courses of brick, the corbeling to start at least three feet below the bottom of the flue. 
(1005 7e).DU6y se 16 sRevy $42994; CoS s2756:) 

§ 160-135. Construction of flues.—All flues shall extend at least three feet 
above the roof and always above the comb of the roof, and shall be coped with well- 
burnt terra cotta, stone, cast iron or cement. In all buildings hereafter erected the 
stone or brickwork of all flues and the chimney shafts of all furnaces, boilers, bakers’ 
ovens, large cooking ranges, and laundry stoves, and all flues used for similar pur- 
poses shall be at least eight inches in thickness, with the exception of smoke flues, 
which are lined with fire clay lining or cast iron. These may be four inches in thick- 
ness, but this shall not apply to metal stacks of boiler houses where properly con- 
structed and arranged at a safe distance from wood or other inflammable material. 
All buildings hereafter erected shall have smoke flues constructed either in walls of 
eight inches thickness or with smoke flues lined with cast iron or fire clay lining, 
the walls of which may be four inches in thickness, the lining to commence at the 
bottom of the flue or at the throat of the fireplace and be carried up continuously 
the entire height of the flue. All joints shall be closely fitted and the lining shall 
be built in as the flue or flues are carried up. All chimneys which shall be dangerous 
in any manner whatever shall be repaired and made safe or taken down. (1905, c. 
DUO, sal 7 Rev Si29907 CPS.) 81.2707.) 

§ 160-136. Hanging flues—Hanging flues (that is, for the reception of stove- 
pipes built otherwise than from the ground) shall be allowed only when built accord- 
ing to the following specifications: The flue shall be built four inches thick of the 
best hard brick, laid on flat side, never on edge, extending at least three feet above 
the roof and always above the comb of the roof, lined on the inside with cast iron 
or fire clay flue lining from the bottom of the flue to the extreme height of the flue, 
and ends of all such lining pipes being made to fit close together and the lining pipe 
being built in as the flue is carried up. If the flue starts at the ceiling and receives 
the stovepipe vertically it shall be hung on iron stirrups, bent to come flush with the 
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bottom of ceiling joints. All flues shall have a proper and sufficient support at their 
base, and in no case shall they be supported even partially by contact in passing 
through partitions, ceilings, or roofs. Flues not lined as above shall be built from 
the ground eight inches thick of the best hard brick with the joints struck smooth 
on theinside, (1905, ¢) 5065.18 ;.Reév.,/s. 29965191 5.¢M192 65 Ce Suvsa2/os.) 

§ 160-137. Flues cleaned on completion of building—The flues of every 
building shall be properly cleaned and all rubbish removed and the flues left smooth 
on the inside upon the completion of the building. (1905, c. 506, s. 19; Rev., s. 2997 ; 
Ws ce /O0s) 

§ 160-138. Construction of stovepipes.—No stovepipe shall pass through any 
roof, window or weatherboarding, and no stovepipe in any building with wood or 
combustible floors, ceiling or partitions shall enter any flue unless such pipe shall 
be at least twelve inches from such floors, ceiling or partitions, unless same is 
properly protected by metal shield, in which case the distance shall not be less than 
six inches. In all cases where stovepipes pass through wooden partitions of any 
kind or other woodwork they shall be guarded by either a double collar of metal 
with at least three inches air space and holes for ventilation or by a soapstone or 
burnt-clay ring not less than one inch in thickness extending through the partition 
or other woodwork. If any chimney, flue or heating apparatus on any premises shall, 
in the opinion of the inspector, endanger the premises, the inspector shall at once 
notify in writing the owner or agents of said premises. If such owner or agent fails 
for a period of forty-eight hours after the service of said notice upon him to make 
such chimney, flue or heating apparatus safe he shall be liable to a fine of not less 
than ten dollars nor more than fifty dollars for each day that the condition remains 
uncorrected., (1905,"c. 000,75. 20 = Rey. 6, 2998" 19). G. 102, "Sn0 2.5. acme OCs) 

§ 160-139. Height of foundry chimneys.—Iron cupolas or other chimneys 
of foundries shall extend at least ten feet above the highest point of any roof within 
a radius of fifty feet of such cupola or chimney. (1905, c. 506, s. 22; Rev., s. 2999; 
CaS 35927619) 

§ 160-140. Steampipes; how placed.—No steampipes shall be placed within 
two inches of any timber or woodwork unless the timber or woodwork is protected 
by a metal shield; then the distance shall not be less than one inch. All steampipes 
passing through floors and ceilings or laths and plastered partitions shall be pro- 
tected by a metal tube one inch larger in diameter than the pipe, and the space shall 
be filled in with mineral wool, asbestos or other incombustible material. (1905, c. 
5067 5..21 > Rev., 620000 3C 5. se 2/048) 

§ 160-141. Electric wiring of houses——The electric wiring of houses or build- 
ings for lighting or for other purposes shall conform to the regulations prescribed 
by the organization known as National Board of Fire Underwriters. In order to 
protect the property of citizens from the dangers incident to defective electric 
wiring of buildings, it shall be unlawful for any firm or corporation to allow any 
electric current for the purpose of illuminating any building belonging to any person, 
firm or corporation to be turned on without first having had an inspection made of 
the wiring by the building inspector and having received from the inspector a certifi- 
cate approving the wiring of such building. It shall be unlawful for any person, 
firm or corporation engaged in the business of selling electricity to furnish any 
electric current for use for illuminating purposes in any building or buildings of 
any person, firm or corporation, unless the said building or buildings have been 
first inspected by the inspector of buildings and a certificate given as above provided. 
The fee that shall be allowed said inspector of buildings for the work of such in- 
spection of electrical wiring shall be one dollar for each building inspected, to be 
paid by the person applying for the inspection. (1905, c. 506, s. 23; Rev., s. 3001; 
CoS 25 522763)) 

Local Modification—Alamance, city of 49; city of Roanoke Rapids: 1953, c. 348, 
Burlington: 1931, c. 1833; Moore: 1931, c._ s. 1; city of Salisbury: 1949, c. 1044. 
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Cross Reference.—As to power of the 
municipality to license electricians, see § 
160-266. 

Great Care Required.—There is nothing 
by which the user of an electrical appliance 
can detect the presence of an unusual high 
voltage or deadliness of current before 
touching the wire or coming in contact 
with it, and the greatest degree of care is 
required of those furnishing this deadly in- 
strumentality to guard against the danger 
of its ordinary use as the circumstances 
may require. McAllister v. Pryor, 187 N. 
C7.832),123- 5,1. 92. (1924). 

Liability for Injuries—Where the fur- 
nisher of electricity for a building was, un- 
der its contract with the owner, required 
to furnish a low voltage of electricity for 

Cu. 160. Munictrpat, CorPoRATIONS § 160-145 

there is evidence tending to show that in 
attempting to iron clothes within the build- 
ing with an electric iron the plaintiff touched 
the ironer and received a severe shock of 
electricity, to her injury, which should not 
and would not ordinarily have occurred by 
such use had the defendant supplied the 
current it has contracted to do, the doc- 
trine of res ipsa loquitur applies, and the 
issue of actionable negligence should be 
submitted to the jury, denying defendant’s 
motion as of nonsuit thereon. McAllister 
Vu bPryorei87 No C, 832.123 \S,. h..92 (1924). 

Applied in Savage v. Kinston, 238 N. C. 
551, 78 S. E. (2d) 318 (1953). 

Quoted in Lutz Industries, Inc. v. Dixie 
Home Stores, 242 N. C. 332, 88 S. E. (2d) 
333 (1955). 

lighting and various domestic uses, and 

§ 160-142. Quarterly inspection of buildings——Once in every three months 
the local inspector of buildings shall make a personal inspection of every building 
within the fire limits, and shall especially inspect the basement and garret, and he 
shall make such other inspections as may be required by the Insurance Commissioner, 
and shall report to,the Insurance Commissioner all defects found by him in any 
building upon a blank furnished him by the Insurance Commissioner. The building 
inspector shall notify the owner or occupant of buildings of any defects, and notify 
them to correct the same within a reasonable time. (1905, c. 506, s. 25; Rev., s. 3002; 
EST shat NS VA NOES Celene ld 3 28 

Cited in McAllister v. Pryor, 187 N. C. 
832, 123 S. E. 92 (1924). 

§ 160-143. Annual inspection of buildings.—At least once in each year the 
local inspector shall make a general inspection of all buildings in the corporate 
limits and ascertain if the provisions of this article are complied with, and the local 
inspector alone or with the Insurance Commissioner or his deputy shall at all times 
have the right to enter any dwelling, store or other building and premises to inspect 
same without molestation from anyone. It shall be the duty of the local building 
inspector to notify the occupant and owner of all premises of any defects found 
in this general inspection, and see that they are properly corrected. (1905, c. 506, 
Ba Peeves Oo OT, C7102. 62 1 CNS 7522765.) 

Cited in McAllister v. Pryor, 187 N. C. 
832, 123 S. E. 92 (1924). 

§ 160-144. Record of inspections.—The local inspector shall keep the fol- 
lowing record: A book indexed and kept so that it will show readily by reference 
all such buildings as are approved; that is, name and residence of owner, location 
of building, how it is to be occupied, date of inspection, what defects found and 
when remedied and date of building certificate; also a record which shall show 
the date of every general inspection, defects discovered and when remedied; also a 
record which shall show the date, circumstances and origin of every fire that occurs, 
name of owner and occupant of the building in which fire originates, the kind and 
value of property destroyed or damaged; also a record of inspection of electrical 
wiring and certificate issued. (1905, c. 506, s. 30; Rev., s. 3004; C. S., s. 2766.) 

Cited in McAllister v. Pryor, 187 N. C. 
832, 123 S. EB. 92 (1924). 

§ 160-145. Reports of local inspectors.—The local inspector shall report 
before the fifteenth of February of each year the number and dates of general and 
quarterly inspections during the year ending the thirty-first day of December upon 
blanks furnished by the Insurance Commissioner, and furnish such other informa- 
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tion and make such other reports as shall be called for by the Insurance Commis- 
sioner. (1905)'c. 506,s. 315 Rév., s. 30053 1915,.c..192; sx12, Cx sas:2/6/75) 

§ 160-146, Fees of inspector.—For the inspection of every new building, or 
old building repaired or altered, the local inspector shall charge and collect an in- 
spection fee before issuing the building certificate, as follows: Two dollars for each 
one-story mercantile storeroom, livery stable or building for manufacturing, and 
fifty cents for each additional story, and for other buildings twenty-five cents per 
room; but the inspection fee shall in no case exceed five dollars. The building in- 
spector shall be paid an adequate salary by the city or town for the quarterly and 
annual inspection of buildings as provided for in this article, and also for the duties 
under this section where the fees are collected and paid into the treasury of the 
municipality... (1905, c, 506, sp27 ;-Rev., 5.3006 ;.1915; c2192, 51376. 43.,s-2705;) 

Local Modification—Alamance, city of Rapids: 1953, c. 348, s. 2; city of Salisbury: 
Burlington: 1931, c. 133; Lenoir: 1933, c. 1949, c. 1044. 
294; Moore: 1931, c. 49; city of Roanoke 

§ 160-147. Care of ashes, waste, etce——Ashes shall be removed in metal 
vessels and unless moved by city drays shall be stowed in brick, stone or metal 
receptacles or removed by owner to a place not less than fifteen feet from any 
wooden building or fence. Oily rags and waste shall be kept in closed metal ves- 
sels and shall be removed from building daily. Unslaked lime shall not be left 
exposed to the weather in or near a building. Stoves or ranges shall not be nearer 
to unprotected woodwork than two feet and the floors under them shall be pro- 
tected by metal or sand box. (1905, c. 506, s. 24; Rev., s. 3007; C. S., s. 2769.) 

§ 160-148. Ordinances to enforce the law.—No provision of this article shall 
be held to repeal the power of any incorporated city or town to make and enforce 
any further rules and regulations under the powers granted in their several charters, 
and said cities and towns may pass ordinances for the enforcement of any provision 
of this article. (1905, ¢c: 506, s. 34;' Rev., s. 3008; C.S.,'s) 2770.) 

§ 160-149. Defects in buildings corrected—Whenever the local inspector 
finds any defects in any new building, or finds that said building is not being con- 
structed or has not been constructed in accordance with the provisions of this law, 
or that an old building because of its condition is dangerous and likely to cause a 
fire, it shall be his duty to notify the owner of the building of the defects or the 
failure to comply with this law, and the owner or builder shall immediately remedy 
the defect and make the building comply with the law. The owner or builder may 
appeal from the decision of the local inspector to the Insurance Commissioner, 
(1905,.c: 506, 5.283 Rev.,,s: 300031915 te 102 isi: Cems uz Agia) 

§ 160-150. Owner of building failing to comply with law.—lIf the owner or 
builder erecting any new building, upon notice from the local inspector, shall fail 
or refuse to comply with the terms of the notice by correcting the defects pointed 
out in such notice, so as to make such building comply with the law as regards new 
buildings, he shall be guilty of a misdemeanor, and shall be fined not exceeding fifty 
dollars. Every week during which any defect in the building is willfully allowed to 
remain after notice from the inspector shall constitute a separate and distinct offense. 
(1905,'c506,'S:' 28 S Rev, o35/9a. Olver sole ee eee.) 

§ 160-151. Unsafe buildings condemned.—Every building which shall ap- 
pear to the inspector to be especially dangerous to life because of its liability to 
fire or in case of fire by reason of bad condition of walls, overloaded floors, defective 
construction, decay or other causes shall be held to be unsafe, and the inspector 
shall affix a notice of the dangerous character of the structure to a conspicuous 
place on the exterior wall of said building. No building now or hereafter built shall 
be altered, repaired or moved, until it has been examined and approved by the 
inspector as being in a good and safe condition to be altered as proposed, and the 
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alteration, repair or change so made shall conform to the provisions of the law. 
(P90o pC OOG ee eve ts GULU M1915 cr 1926 1 ot Cr S7,)s227/35)1929 °c. 199, 
Salt) 

Cross Reference.—As to repair, closing 
and demolition of unfit dwellings, see § 160- 
182 et seq. and § 160-200, subdivision (28). 

Editor’s Note—The 1929 amendment 
added “to life” in the term “dangerous to 

life” near the beginning of the section. 
Cited in State v. Eubanks, 154 N. C. 628, 

70 S. E. 466 (1911); Bonapart v. Nissen, 
198 N. C. 180, 151 S. E. 94 (1930). 

§ 160-152. Punishment for allowing unsafe building to stand.—If the owner 
of any building which has been condemned as unsafe and dangerous to life by any 
local inspector, after being notified by the inspector in writing of the unsafe and 
dangerous character of such building, shall permit the same to stand or continue in 
that condition, he shall be guilty of a misdemeanor and shall pay a fine of not less 
than ten nor more than fifty dollars for each day such building continues after such 
notice. (1905, c, 506, s. 15; Rev., s: 3802; 1915, c. 192, s. 19; C. S.,.s..2774; 1929, 
Colooese.) 

Editor’s Note.—The 1929 amendment in- 
serted “to life’ near the beginning of the 
section. 

Cited in Bonapart v. Nissen, 198 N. C. 
180, 151 S. E. 94 (1930). 

§ 160-153. Removing notice from condemned buildings.—If any person shall 
remove any notice which has been affixed to any building by the local inspector of 
any city or town, which notice shall state the dangerous character of the building, 
he shall be guilty of a misdemeanor, and be fined not less than ten nor more than 
fifty dollars for each offense. (1905, c. 506, s. 15; Rev., s. 3799; C. S., s. 2775.) 

Cited in Bonapart v. Nissen, 198 N. C. 
180, 151 S. E. 94 (1930). 

§ 160-154. To what towns applied.—This article shall apply only to incor- 
porated cities and towns of over one thousand inhabitants according to the last 
United States census, and such other cities and towns in the State as shall by a vote 
of their board of aldermen or governing body adopt this article. (1905, c. 506, s. 35; 
Rove OLS CeO 7s LOC os. 8 2770,) 

ARTICLE 12. 

Recreation Systems and Playgrounds. 

§ 160-155. Title—This article shall be known and may be cited as the 
“Recreation Enabling Law.” (1945, c. 1052.) 

Local ModificationFor act modifying The former article was summarized in 1 
the former article as to Scotland County, 
ScemlO39ic. 309, S.uce 

Editor’s Note.—The 1945 amendment 
rewrote this article, formerly containing 
twelve sections to appear as set out in 
present §§ 160-155 through 160-164. The 
amendatory act provides: “Nothing in this 
act shall have the effect of repealing public- 
local or private acts creating or authorizing 
the creation of any recreational system by a 
unit or relating to the management thereof.” 

The former article was derived from 
Public Laws 1923, c. 83, and was codified 
as §§ 2776(a)-2776(1) of the Consolidated 
Statutes. 

INeGa laws Reve I: 
Construction of Swimming Pool Is Pub- 

lic Purpose.—While the construction of a 
swimming pool as a part of a city’s rec- 
reation system may not be financed as a 
necessary expense of government under 
our constitutional limitation, N. C. Const., 
art. VII, § 7, without a vote of the people, 
nevertheless, such a facility is a public 
purpose. Greensboro v. Smith, 239 N. C. 
138, 79 S. E. (2d) 486 (1954). 

Cited in Greensboro v. Smith, 241 N. C. 
363, 85 S. E. (2d) 292 (1955); Purser v. 
Weabettemmes Ge Nwe Carl m4 Ono (ed me rOe 
(1946). 

§ 160-156. Declaration of State public policy —As a guide to the interpreta- 
tion and application of this article, the public policy of this State is declared to be 
as follows: The lack of adequate recreational programs and facilities is a menace 
to the morals, happiness and welfare of the people of this State in times of peace 
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as well as in time of war. Making available recreational opportunities for citizens 

of all ages is a subject of general interest and concern, and a function requiring ap- 

propriate action by the governing bodies of the several political and educational sub- 

divisions of the State. The legislature, therefore, declares that in its considered 

judgment the public good and the general welfare of the citizens of this State re- 
quire an adequate recreation program and that the creation, establishment and oper- 
ation of a recreation system is a governmental function and a necessary expense as 
defined by article VII, section seven, of the Constitution of North Carolina. (1945, 

c. 1052.) 
Purpose and Effect of Section.—The 

declaration contained in this section only 
qualifies recreational facilities as a neces- 
Sary expense in order that funds derived 
from ad valorem taxes may be expended 
on such facilities without the necessity of 
a vote of the people. It does not impose 
any obligation on governmental units to 

establish recreational facilities but is sim- 
ply an enabling law. ‘Tonkins v. Greens- 
boro, 162 F. Supp. 549 (1958). 

Stated in Purser v. Ledbetter, 227 N. 
C1, 40° S) EL (2d) "702 (1946): 

Cited in Glenn v. Raleigh, 246 N. C. 
469, 98 S. E. (2d) 913 (1957). 

§ 160-157. Definitions——(a) Recreation, for the purpose of this article, is 
defined to mean those activities which are diversionary in character and which aid in 
promoting entertainment, pleasure, relaxation, instruction, and other physical, mental, 
and cultural development and experiences of a leisure time nature. 

(b) Unit, for the purpose of this article, means county, city and town. (1945, 
Co 1Uace) 

§ 160-158. Powers.—The governing body of any unit, as defined in § 160- 
157, may exercise the following powers for recreational purposes: 

(1) Establish and conduct a system of supervised recreation for such unit. 
(2) Set apart for use as parks or playgrounds, recreational centers or facilities, 

any lands or buildings owned by or leased to such unit and may improve 
and equip such lands or buildings. 

(3) Acquire lands or buildings by gift, purchase, lease or loan, or by condem- 
nation as provided by chapter forty, Eminent Domain, of the General 
Statutes. 

(4) Accept any gift or bequest of money or other personal property or any 
donation to be applied, principal or income, for recreational use. 

(5) Provide, construct, equip, operate and maintain parks, playgrounds, recre- 
ation centers and recreation facilities, and all buildings and structures 
necessary or useful in connection therewith. 

(6) Appropriate funds for the purpose of carrying out the provisions of this 
article. (1945, c. 1052.) 

Editor’s Note.—The cases cited below, 
except for Eakley v. Raleigh, were decided 
under former § 160-156 authorizing the 
governing body of a city, town, county or 
school district to dedicate property already 
owned for use as playgrounds, recreation 
Centers were: 

Dedication for Recreation Facilities Is 
for Public Purpose.—The power of cities 
to dedicate real property for use as rec- 
reation centers and for other recreational 
purposes was expressly conferred by for- 
mer § 160-156, and the exercise of this 
power was in the public interest and for a 
public purpose. Brumley v. Baxter, 225 
No CG 601-36 Sh (od) 2380, 162 Avler 
930 (1945), citing White v. Charlotte, 209 
INI, AC. Sieh lS. So 155 70. (GORE ZANalatie 
veeDurham,-210 No Cres) 1s6acw lL as0 
(1936). See § 160-200, subdivision (12). 

Issuance of Bonds.—Municipal corpora- 

tions were given authority by former § 
160-156 and by §§ 160-200, subdivision (12) 
and 160-229, to establish parks and play- 
grounds necessary to the maintenance of 
the health of their inhabitants, and an or- 
dinance of a populous industrial city which 
provides for the issuance of bonds to estab- 
lish and maintain parks and playgrounds 
for the children of the city was held a valid 
exercise of its police power under legislative 
authority for the promotion of the public 
health, safety, and morals. Atkins v. Dur- 
ham, 210 N. C. 295, 186 S. E. 330 (1936). 

Expenditures for parks and recreational 
facilities seem to fall within the class of 
water and sewer facilities described in §§ 
160-239 and 160-255 when operated in a 
governmental capacity; that is, for direct 
benefit by the citizens of the municipality. 
Eakley v. Raleigh, 252 N. C. 683, 114 S. E. 
(2d) 777 (1960). 

142 



§ 160-159 Cu. 160. Municrpat, CorRPORATIONS § 160-162 

§ 160-159. Funds.—lIf the governing body of any unit, as defined in § 160- 
157, finds it necessary for the purpose of carrying out the provisions of this article, 
the governing body is hereby authorized to call a special election without a petition 
for that purpose as provided by § 160-163, and submit as therein provided to the 
qualified voters of said unit the question of whether or not a special tax shall be levied 
and/or bonds issued for the purpose of acquiring lands for parks, playgrounds and 
buildings, and the improvement thereof, and for equipping and operating same. 
(1945, c. 1052.) 

Cited in Purser v. Ledbetter, 227 N. C. 
1, 40 S. E. (2d) 702 (1946). 

§ 160-160. System conducted by unit or recreation board.—lf a recreational 
system is established, it may be conducted by the unit as any other department of 
the unit is conducted, or if the governing body of the unit determines that it is for 
the best interest of the system that it be supervised and directed by a recreation board 
or commission, then such governing body may create such board or commission by 
ordinance or resolution to be known as the “recreation board or commission of the 
unit” and may vest such board or commission with the authority to provide, main- 
tain, conduct and operate the recreational system with authority to employ directors, 
supervisors and play leaders and such other officers or employees as may be deemed 
best within the budget provided for the commission or board by the unit or from 
appropriations made by it, or from other funds in the hands of the commission or 
board. The board or commission may be vested with such powers and duties as to 
the governing body may seem proper. (1945, c. 1052.) 

§ 160-161. Appointment of members to board.—The board or commission 
shall be appointed by the governing body of the unit and shall consist of five or 
more members. After the governing body of the unit has determined the number of 
members to compose the recreation board or commission, a plan shall be worked out 
whereby at least one-third of the members shall serve for a term of one year, at 
least one-third for a term of two years and the remainder for a term of three years. 
Upon the expiration of their original terms of office, each succeeding term shall be 
for three years and until their successors qualify for office. Vacancies in the board 
or commission shall be filled for the unexpired term by appointment of the govern- 
ing body of the unit. The members shall serve without compensation. Members, 
one of whom may represent the governing body of the unit, one the school system 
serving the unit, one the welfare department serving the unit, and one the health 
department serving the unit, may serve as ex officio members of the recreation boards 
or commissions and may vote and perform the same duties as other members of the 
boards or commissions. The recreation board or commission at its first meeting 
shall appoint a chairman and such other officers as may be deemed proper for the 
conduct of its business and shall adopt rules and regulations to govern its procedures, 
and may adopt rules and regulations from time to time for the purpose of governing 
the use of parks, playgrounds, recreation centers and facilities. (1945, c. 1052; 1949, 
c. 12041951, c: 126.) 

Local Modification.—City of Wilson: Editor’s Note.—The 1949 and 1951 amend- 
1961, c. 723; 1963, c. 151; town of White- ments rewrote this section. 
ville: 1957, c. 605. 

§ 160-162. Power to accept gifts and hold property.—The recreation board 
or commission may accept any grant, lease, loan, or devise of real estate or any gift 
or bequest of money or other personal property, or any donation to be applied, prin- 
cipal or income, for either temporary, immediate or permanent recreational use; but 
if the acceptance of any grant or devise of real estate, or gift or bequest of money or 
other personal property will subject the unit to expense for improvement or mainte- 
nance the acceptance thereof shall be subject to the approval of the governing body 
of such unit. Lands or devises, gifts or bequests, may be accepted and held subject 
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to the terms under which such land or devise, gift or bequest, is made, given or 
received. (1945, c. 1052.) 

§ 160-163. Petition for establishment of system and levy of tax; election.— 
A petition signed by at least fifteen per cent of the qualified and registered voters 
in the unit may be filed in the office of the clerk or other proper officer of such unit 
requesting the governing body of such unit to do any one or all of the following 
things : 

(1) Provide, establish, maintain and conduct a supervised recreation system for 
the unit. 

(2) Levy an annual tax of not less than three cents (3c.) nor more than ten 
cents (10c.) on each one hundred dollars of assessed valuation of the 
taxable property within such unit for providing, conducting and main- 
taining a supervised recreation system. 

(3) Issue bonds of the unit in an amount specified therein and lexy a tax for 
the payment thereof, for the purpose of acquiring, improving and equip- 
ping lands or buildings or both for parks, playgrounds, recreation centers 
and other recreational facilities. 

When the petition is filed, it shall be the duty of the governing body of such unit 
to cause the question petitioned for to be submitted to the voters at a special election 
to be held in such unit within ninety days from the date of the filing, which election 
shall be held as now provided by law for the holding of general elections in such units. 

If the proposition submitted at such election shall receive a majority vote of the 
qualified registered voters who shall vote thereon at such election, the governing 
body of the unit shall, by appropriate ordinance or resolution, put into effect such 
proposition as soon as practicable. (1923, c. 83, s. 8; C. S., s. 2776(h) ; 1945, c. 
10527:1951;,62933,s.be) 

Editor’s Note.—The 1951 amendment de- appearing in the last paragraph. 
leted “except in all such elections a special Cited in Purser v. Ledbetter, 227 N. C. 
registration shall be provided’ formerly 1, 40 S. E. (2d) 702 (1946); Glenn v. 
appearing at the end of the next to the last Raleigh, 246 N. C. 469, 98 S. E. (2d) 913 
paragraph and substituted “voters who shall (1957). 
vote thereon” in lieu of “electors” formerly 

§ 160-163-1. Validation of bond elections.—AII elections heretofore held ap- 
proving the issuance of bonds under the authority of the Recreation Enabling Law 
are hereby ratified, approved, confirmed and validated. (1951, c. 933, s. 2.) 

§ 160-164. Joint playgrounds or neighborhood recreation centers.—Any two 
or more units may jointly provide and establish, operate and conduct and maintain a 
supervised recreation system and acquire, operate, improve and maintain property, 
both real and personal, for parks, playgrounds, recreation centers and other recrea- 
tional facilities and activities, the expense thereof to be proportioned between the 
units participating as may to them seem just and proper. (1945, c. 1052.) 

§§ 160-165, 160-166: Deleted by Session Laws 1945, c. 1052. 
Editor’s Note—Former §§ 160-165 and was rewritten by the 1945 Act. See note 

160-166 appeared in this article before it to § 160-155. 

ARTICLE 12A. 

Bird Sanctuaries. 

§ 160-166.1. Municipalities authorized to create bird sanctuaries within their 
territorial limits—From and after March 27, 1951, the governing body of any 
municipality in the State of North Carolina may, in its discretion, by ordinance, 
create and establish a bird sanctuary within the territorial limits of such municipality : 
Provided, no ordinance of any governing body of any municipality adopted pursuant 
hereto may protect any birds classed as predatory by the Wild Life Resources Com- 
mission or by the General Statutes of North Carolina nor may the protection of 
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such ordinance extend to pigeons, crows, starlings or English sparrows. (1951, c. 
Ad sii.) 

Local Modification—New Hanover: 1963, 
c. 1124. 

§ 160-166.2. Penalty for violation—Upon the creation and establishment of 
a bird sanctuary by any municipality in this State under the provisions of § 160- 
166.1, it shall be unlawful for any person to hunt, kill or trap any birds within the 
territorial limits of such municipality. Any person violating the provisions of an 
ordinance passed by any municipality under the provisions of § 160-166.1 shall be 
guilty of a misdemeanor and, upon conviction, shall be fined not more than fifty 
dollars ($50.00) or imprisoned not more than 30 days. (1951, c. 411, s. 2.) 

Local Modification—New Hanover: 1963, 
c. 1124, 

ARTICLE 13. 

Market Houses. 

§ 160-167. Municipalities and counties authorized to act jointly; location of 
house, etc.—Any city, town, or county, separately, or any group or combina- 
tion of such governmental units may jointly, establish, construct, own, maintain, 
and operate a market house or houses at such place or places as the governing body 
or bodies thereof may determine. For the purpose aforesaid, such city, town or 
county, or any group or combination thereof, may lease, purchase or otherwise 
acquire and hold, separately or jointly as tenants in common of equal interest, land 
necessary as a site for such market house or houses and build thereon such market 
house or houses, the cost thereof to be borne by the governmental units participating 
therein. The cost of any such building or buildings shall not be less than two 
thousand five hundred dollars ($2,500.00) nor more than five hundred thousand 
dollars ($500,000.00). In connection with and as a part of such market house or 
houses, the governing body of any governmental unit or any group of them acting 
jointly, may also provide, establish, maintain, and operate open-air market places, 
abattoirs, cold storage plants and canning plants for preserving and canning such 
fruits, vegetables, and other produce as may be left unsold from day to day or may 
be in excess of present marketing requirements, or which may be bought; and they 
are authorized to establish, maintain and operate places, scales and equipment for 
weighing, grinding and measuring corn, grain, fodder, vegetables, fruits, and other 
Para pyOducts, GGlvscg C1 06,57 1 Co,, bY 2770(M ) 2.1 993,%08901,/s..1:) 

Cross Reference.—As to power of mu- 
nicipalities acting alone to establish mar- 
kets, see §§ 160-53, 160-200, subdivision (20), 
and 160-228. 

Editor’s Note.—The 1953 amendment re- 

wrote this section. 
This article, prior to amendment, is sum- 

marized in 1 N. C. Law Rev. 272. 
Cited in Murphy v. High Point, 218 N. 

C. 597, 12 S. EH. (2d) 1 (1940). 

§ 160-168. Control and management; board of managers; regulations; leas- 
ing space; inspection; manager and other employees.—In the event any gov- 
ernmental unit shall separately establish a market house or houses under authority 
of this article, the control and management thereof shall be vested in the governing 
board of such unit. In the event any group of such governmental units shall jointly 
establish market house or houses under authority of this article, the control and 
management thereof shall be vested in a board of managers composed of two mem- 
bers each from the governing boards of the participating units who shall serve ex 
officio in such capacity and shall be named by the governing board of the partici- 
pating units. The board of managers is authorized to make all necessary rules and 
regulations covering such construction, maintenance and operation. It may provide 
for the letting and leasing of stalls or space therein to persons, firms and corporations 
and fix the rental thereof. It may prescribe the time, place and manner of sale of 
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fish, meats, fruits, vegetables, and other farm produce therein and provide for the 
inspection of all foodstuffs offered for sale, and for the condemnation of such as 
may be unfit for sale or consumption. The board of managers may employ a man- 
ager and such other employees as may be necessary to maintain and operate such 
market house or houses. (1923, c. 158,.s.2; C..S., $..27/6(n) ; 1953;.¢. 901,527) 

Editor’s Note—The 1953 amendment re- 
wrote this section. 

§ 160-169: Repealed by Session Laws 1953, c. 901, s. 3. 

§ 160-170. Special tax; specific appropriation—To assist in and provide 
funds for the carrying out of the provisions and purposes of this article, the county 
commissioners of the county and the governing body of the city in which any market 
house or houses may be established under this article may each levy annually, as a 
part of their general levy for general purposes and not as a specially authorized tax, 
a tax of not exceeding two cents on each one hundred dollars ($100.00) value of 
real and personal property within their respective jurisdictions, which shall be col- 
lected as other taxes, kept in a separate fund and be used exclusively for the pur- 
poses contemplated and set forth in this article: Provided, however, that nothing in 
this section contained shall be held or construed to authorize or allow any city, town 
or county to levy any tax in excess of the amount now or hereafter limited by any 
general law or special charter. (1923, c. 158, s. 4; C. S., s. 2776(p).) 

§ 160-171. Repeal of inconsistent laws; effect—This article shall in no way 
affect any laws now in force in reference to market house or houses now in existence 
or the establishment or maintenance of market house or houses in towns of less than 
five thousand inhabitants under the laws now in force. (1923, c. 158, s.5; C. S., s. 
27/04) 8) 

ARTICLE 14. 

Zoning Regulations. 

§ 160-172. Grant of power.—For the purpose of promoting health, safety, 
morals or the general welfare of the community, the legislative body of cities and 
incorporated towns is hereby empowered to regulate and restrict the height, number 
of stories and size of buildings and other structures, the percentage of lot that may 
be occupied, the size of yards, courts and other open spaces, the density of population, 
and the location and use of buildings, structures and land for trade, industry, resi- 
dence or other purposes. Such regulations may provide that a board of adjustment 
may determine and vary their application in harmony with their general purpose and 
intent and in accordance with general or specific rules therein contained. (1923, 
ga AS) RE 5 ey GS Sep 1S 0) a) 

Cross References.—As to provision that With 
increase and concentration of 

this country about fifty years ago. 
housing authorities are subject to zoning 
laws of municipality, see § 157-13. As to 
power of municipality to abate nuisances, 
see § 160-55. 

Editor’s Note—For an article on the 
constitutionality of zoning laws, see 5 N. 
(Oh 1B, IRS. BEA 

Purpose of Article-—This article is com- 
prehensive; it contains a grant of powers 
not contained in other acts. For the pur- 
pose of promoting health, safety, morals, 
and the general welfare, the General As- 
sembly delegated the powers prescribed to 
the legislative body of cities and towns. 
Harden v. Raleigh, 192 N. C. 395, 135 S. 
FE. 151 (1926). 

Origin and Necessity.—Building zone 
laws are of modern origin, and began in 

the great 
population, problems have developed, and 
constantly are developing, which require, 
and will continue to require, additional re- 
strictions in respect of the use and occupa- 
tion of private lands in urban communities. 
Regulations, which are now uniformly sus- 
tained, a century ago, or even less, prob- 
ably would have been rejected as arbitrary 
and oppressive. Such regulations are sus- 
tained, under the complex conditions of our 
day, for reasons analogous to those which 
justify traffic regulations. While the mean- 
ing of constitutional guaranties never varies, 
the scope of their application must expand 
or contract to meet the new and different 
conditions which are constantly coming 
within the field of their operation. In a 
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changing world, it is impossible that it 
should be otherwise. But although a de- 
gree of elasticity is thus imparted to the 
application of constitutional principles, stat- 
utes and ordinances, which are found clearly 
not to conform to the Constitution, of 
course, must fall. Euclid v. Ambler Realty 
Cora roel as sc65 eet Om Ciel 14 ural led: 
303 (1926). 

“A regulatory zoning ordinance, which 
would be clearly valid as applied to the 
great cities, might be clearly invalid as 
applied to rural communities.” Euclid v. 
Amblers Realtys Co,272. Ui. 5.13655. 4 700. 
Cte liter Lgl sfids-303.0(1926): 

Power Delegated.—By this article the 
General Assembly has delegated to “the 
legislative body” of cities and incorporated 
towns the power to adopt zoning regu- 
lations and, from time to time, to amend 
or repeal such regulations. In re Markham, 
QoOue Nie Caro OG melo lr Ommran (2d) 3298 (1963). 

Validity of Statutes.—Statutes which have 
been passed authorizing the governing 
bodies of municipal corporations to enact 
zoning ordinances prescribing that in cer- 
tain areas only designated types of build- 
ings may be erected and used have been 
generally upheld by the courts as an exer- 
cise of the police power of the State. Vance 
Sapblarcine fonucCOn vem WeuinenooOmN a Ge 
Sol, Fo. Bu. (2d) 838 (1952) 5. Raleigh: vy, 
Morand”247 NaCr363,110055. E. (2d) 870 
(1957). 

Building Inspector Must Follow Literal 
Provisions of Regulations—In the issuing 
of building permits the building inspector, 
a purely administrative agent, must follow 
the literal provisions of the zoning regu- 
lations. Lee v. Board of Adjustment, 226 
IN, CS OR, BS; 1, (GDh a) (CMa 
Power to Zone Cannot Be Delegated.— 

The power to zone is conferred upon the 
governing body of the municipality and 
cannot be delegated to the board of adjust- 
ment. Hence a board of adjustment has 
no power either under this section or under 
ordinance to permit a type of business or 
building prohibited by the ordinance, for to 
do so would be an ammendment of the 
law and not a variance of its regulations. 
Iainesan ae outton, 229 N, Ca 315, 5008. E. 
(2d) 300 (1948); In re O’Neal, 243 N. C. 
Wide ONS eel (2d)) 9189) (1956). 

Variance and Nonconforming Buildings. 
—The privilege of erecting a nonconform- 
ing building or a building for a noncon- 
forming use may not be granted under the 
guise of a variance permit, and action to 
that effect is in direct conflict with the 
general purpose and intent of the ordinance 
and does violence to its spirit. Lee v. 
Board of Adjustment, 226 N. C. 107, 37 
S. E. (2d) 128 (1946). 

Validity of Ordinances.—An ordinance 
passed under this statute following its pro- 
visions and carrying it into effect in the 
city passing it, prescribing uniform regu- 
lations for each zone or district and giving 
an inspector certain judicial functions with 
respect to the kind or class of buildings 
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under a board of adjustment and review, 
and providing for certiorari is a valid 
exercise of power and not repugnant to 
the organic law prohibiting discriminations. 
Harden v.: Raleigh, 192 N. C. 395, 135 S. E, 
151 (1926). 
A zoning ordinance limiting the uses of 

property solely on the basis of race is be- 
yond the scope of police power, since the 
reserved police power of the State must 
stop when it encroaches on the protection 
afforded the citizen by the federal Consti- 
tution. Clinard v. Winston-Salem, 217 N. 
CHAI 661s Bald) 867,.126 An be Re 6384 
(1940), 
A zoning ordinance covering all land 

within the municipality and separating com- 
mercial and industrial districts of the city 
from those set apart for residences, schools, 
parks, libraries, churches, etc., and which 
is uniform and operates alike on all ter- 
ritory within the respective zones, bears a 
reasonable relation to the health, safety, 
morals and general welfare of the entire 
community and is a valid and constitutional 
exercise of the delegated police power of 
the municipality. Kinney v. Sutton, 230 
N. C. 404, 53 S. E. (2d) 306 (1949). 

The fact that a lot would be more val- 
uable if devoted to a nonconforming use 
does not deprive the owner of property 
without due process of law when the zon- 
ing regulations are uniform in their ap- 
plication to all within the respective dis- 
tricts, and the differentiation of the uses 
of property within the respective districts 
is in accordance with a comprehensive plan 
in the interest of the health, safety, morals 
or general welfare of the entire community. 
Kinneveverstittonecs05 Nee1404 s 53 Suh. 
(2d) 306 (1949). 
As a general rule a zoning ordinance of 

a municipality is valid and enforceable if 
it emanates from ample grant of power 
by the legislature to the city or town, if it 
has a reasonable tendency to promote the 
public safety, health, morals, comfort, wel- 
fare and prosperity, and if its provisions 
are not arbitrary, unreasonabe or confisca- 
tory. Helms v. Charlotte, 255 N. C. 647, 
13955 Fi (2d S17 ah s96d ). 

It is not a prerequisite to the validity of 
a zoning ordinance that the zoning district 
lines should coincide with property lines. 
Helms y. Charlotte, 255 N. C. 647, 122 S. 
1D (ead). alee (Gaal. 

The mere fact that a zoning ordinance 
seriously depreciates the value of com- 
plainant’s property is not enough, standing 
alone, to establish its invalidity. Helms v. 
Charlottes 255 N.C. 647,122 S. B. (2d)"s17 
(1961). 
A municipal zoning ordinance is confis- 

catory and invalid in its application to a 
particular lot if it is practically impossible 
to use such lot for the purpose permitted 
by the ordinance so that the ordinance 
renders such property valueless for practi- 
cal purposes. Helms v. Charlotte, 255 N. 
C, Gi, Tee Sa 1B, (eel) Gale (Gieen))). 
An ordinance which purports to prohibit 
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the erection of a gin or mill in the town 
without the consent of neighboring prop- 
erty owners cannot be upheld under this 
article Wilcher v. Sharpe, 236 N. C. 308, 
72 S. E. (2d) 662 (1952), commented on in 
31 N. C, Law Rev. 308. 

Zoning Regulations May Be Amended 
and Changed.—In enacting a zoning ordi- 
nance, a municipality is engaged in legis- 
lating and not in contracting. As a conse- 
quence, a zoning ordinance fixing the 
boundaries of zones does not result in a 
contract between the municipality and prop- 
erty owners precluding the municipality 
from afterwards changing the boundaries 
if it deems a change to be desirable. More- 
over, a zoning ordinance does not vest in 
a property owner the right that the restric- 
tions imposed by it upon his property or 
the property of others shall remain unal- 
tered. For these reasons, zoning regu- 
lations may be amended or changed when 
such action is authorized by the enabling 
statute and does not contravene consti- 
tutional limitations on the zoning power. 
Marren v. Gamble, 237 N. C. 680, 75 S. 
E. (2d) 880 (1953). 

Zoning Beyond Corporate Limits Not 
Authorized. The provisions of §§ 160-172 
through 160-181.1 do not authorize zoning 
beyond municipal corporate limits. State v. 
Owen, 242 N. C. 525, 88 S. E. (2d) 832 
(1955). 

This section contains no provision for 
judicial review by certiorari or otherwise 
of the action of the “legislative body” of 
cities and towns with reference to the 
enactment, amendment or repeal of zoning 
regulations. In re Markham, 259 N. C. 566, 
131 S. E. (2d) 329 (1963). 

Storage of Gasoline—A municipal ordi- 
nance prohibiting storage of gasoline within 
the fire district of the city in tanks with 
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a capacity greater than 4,400 gallons bears 
sufficient relationship to the public safety 
to come within the police power of the 
municipality, at least for purpose of sus- 
taining a finding to that effect upon the 
hearing of an order to show cause why a 
temporary order restraining the violation 
of the ordinance should not be continued 
to the hearing. Fayetteville vy. Spur Dis- 
tributing Co. 216 N. C. 596, 5 S. E. 838 
(1939). 

City May Limit Use of Property in Res- 
idential District—This section authorizes 
municipalities to enact zoning ordinances 
prohibiting the use of property within a 
residential district for business or com- 
mercial purposes. Kinney vy. Sutton, 230 
N. C. 404, 53 S. E. (2d) 306 (1949). 

Ordinance Held Not Discriminatory.— 
Provisions of a zoning ordinance which 
permits commercial and industrial activi- 
ties within a residential district provided 
such activities are carried on by members 
of the immediate family and not more 
than two persons are employed therein, 
does not render the ordinance void as be- 
ing discriminatory, since the commercial ac- 
tivities permitted thereunder in a residential 
district are so intrinsically different from 
unlimited commercial and industrial activ- 
ities in general as to permit their separate 
classification. Kinney v. Sutton, 230 N. C 
404, 53 S. E. (2d) 306 (1949). 

Applied in Kass v. Hedgpeth, 226 N. C. 
405, 38 S. E. (2d) 164 (1946). 

Cited in State v. Roberson, 198 N. C. 
ZO A50M Sue Bay 674081929) Shintordenyes 
Waynesville, 214 N. C. 135, 198 S. E. 585 
(1938); Ornoff v. Durham, 221 N. C. 457, 
20 S. E. (2d) 380 (1942); Chambers v. Zon- 
ing Board of Adjustment of Winston-Salem, 
250 N. C. 194, 108 S. EK. (2d) 211 (1959). 

§ 160-173. Districts—For any or all said purposes it may divide the mu- 
nicipality into districts of such number, shape and area as may be deemed best suited 
to carry out the purposes of this article; and within such districts it may regulate 
and restrict the erection, construction, reconstruction, alteration, repair or use of 
buildings, structures or land. All such regulations shall be uniform for each class 
or kind of building throughout each district, but the regulations in one district may 
différ irom those’ in other districts, (1923,.¢, 2500s. 2:.@99. Gue//Oleyc Lojkeets 
176, (Seal) :,1933, €:/o; 196376105855. 12) 

Local Modification.—Cleveland, Durham: 
1931, c. 176; Forsyth: 1933, c. 7; Guilford: 
1931, c 176; Mecklenburg and municipal- 
ities therein: 1959, c. 135; Pasquotank: 1933, 
c. 263; Perquimans: 1931, c. 176; Robeson: 
1963, c. 718; Rockingham, Rowan: 1931, c. 
176; Union and municipalities therein: 1961, 
c. 4; Wake: 1945, c. 532; Wayne: 1931, c. 
176; Elizabeth City: 19338, c. 268; 1945, c 
301; city of Laurinburg: 1953, c. 1256; city 
of Statesville: 1957, c. 1212 city of Wilson: 
1963, c. 663; town of Asheboro: 1947, c. 
428; town of Clinton: 1957, c. 304; town 
of Morehead City: 1957, c. 629; town of 
Wallace: 1957, c. 891. 

Editor’s Note.—The 1931 amendment 
added a proviso, since deleted. 

The 1963 amendment deleted the proviso, 
relating to regulation and redistricting of 
property at the corners of intersections, 
added by the 1931 amendment. 

Section 4 of the 1963 amendatory act 
provides that the amendment to this sec- 
tion shall not apply to the counties of Ashe, 
Chatham, Cumberland, Davidson, Gaston, 
Iredell, Lee, Macon, Pender, Vance, War- 
ren, Washington and Watauga. 

Section 6 of the 1963 amendatory act 
provides that the act shall become effective 
on January 15, 1964 but shall not apply to 
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any written application made prior to such 
date nor to litigation pending on such date. 

Nature of Uniformity of Law.—In one 
part of a district a filling station may be 
noxious or offensive to the public within 
the purview of the ordinance, and in an- 
other part it may not be; at one place 
it may menace the public safety and at 
another it may not. Conditions and prob- 
able results must be taken into account. 
This is the principle on which the board 
of adjustment has acted; it passes on in- 
dividual cases, of course; but each case is 
determined in the contemplation of the 
statute and the ordinance by a uniform 
tule. Harden y. Raleigh, 192 N. C. 395, 
13S. Sets 1901926); 

Application Where Ordinance Invalid.— 
Under the provisions of this statute, the 
regulations prescribed shall be uniform for 
each class or kind of building throughout 
each district, and the regulations of one 
district may differ from those of the others, 
and can have no application to the question 
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of the rights of the governmental body of 
the city refusing to issue a permit for a 
gasoline filling station, in denial of the right 
of an applicant for such license under an 
invalid ordinance. Bizzell v. Board, 192 
NiGorsot, 18h057 H.5801926). 

Zoning District Lines Need Not Coin- 
cide with Property Lines.—It is not re- 
quired under this section that zoning dis- 
trict lines coincide with property lines, re- 
gardless of the area involved. Penny v. 
Durham, 249 N. C. 596, 107 S. E (2d) 72 
(1959). 

For cases discussing former proviso re- 
lating to regulation and redistricting of 
property at the corners of intersections, 
see Marren v. Gamble, 237 N. C. 680, 75 
S. E. (2d) 880 (1953); Robbins v_ Char- 
Koadtey PT IN XO ae GEE Se se Kea che! 
(1954); Bryan v. Sanford, 244 N. C. 30, 92 
S. E. (2d) 420 (1956); In re Markham, 259 
Nie Ca 566) edie Bee (2d) 329) (1963). 

Applied in Walker v. Elkin, 254 N. C. 85, 
118 SS. E. (2d) 1 (1961). 

§ 160-174. Purposes in view.—Such regulations shall be made in accordance 
with a comprehensive plan and designed to lessen congestion in the streets ; to secure 
safety from fire, panic and other dangers; to promote health and the general welfare; 
to provide adequate light and air; to prevent the overcrowding of land; to avoid 
undue concentration of population; to facilitate the adequate provision of trans- 
portation, water, sewerage, schools, parks and other public requirements. Such regu- 
lations shall be made with reasonable consideration, among other things, as to the 
character of the district and its peculiar suitability for particular uses, and with a 
view to conserving the value of buildings and encouraging the most appropriate use 
of land throughout such municipality. (1923, c. 250, s. 3; C. S., s. 2776(t).) 

Quoted in Walker v. Elkin, 254 N. C. 85, 
118;,5. TI (2d) 1/(1961). 

§ 160-175. Method of procedure.—The legislative body of such municipality 
shall provide for the manner in which such regulations and restrictions and the 
boundaries of such districts shall be determined, established and enforced, and from 
time to time amended, supplemented or changed. However, no such regulation, 
restriction or boundary shall become effective until after a public hearing in relation 
thereto, at which parties in interest and citizens shall have an opportunity to be heard. 
A notice of such public hearing shall be given once a week for two successive calendar 
weeks in a newspaper published in such municipality, or, if there be no newspaper 
published in the municipality, by posting such notice at four public places in the 
municipality, said notice to be published the first time or posted not less than fifteen 
days prior to the date fixed for said hearing. (1923, c. 250, s. 4; C. S., s. 2776(u) ; 
1927, c. 90) 

Local Modification—Durham: the enabling provisions of this and the 19505 0aG. 
172; Granville: 1949, c. 598. 

Editor’s Note.—Prior to the 1927 amend- 
ment the last sentence read, “At least fif- 
teen days’ notice of the time and place of 
such hearing shall be published in an official 
paper or a paper of general circulation in 
such municipality.” 

Effect of Noncompliance with Section.— 
Where original zoning ordinances, which 
did not include defendant’s land within 
area prohibited for business structures, and 
amendment thereto which purported to do 
so, were not adopted in accordance with 

following sections, such ordinances were 
invalid and ineffective as zoning regulations. 
Kass v. Hedgpeth, 226 N. C. 405, 38 S E. 
(2d) 164 (1946), citing Eldridge v. Man- 
ome LOuNaCanse ono Fenced)! 720.1939) 
Lee v. Board of Adjustment, 226 N. C. 107, 
37 S. E. (2d) 128 (1946); Walker v. Elkin, 
D> AaNE Gece liso meee (ea) de (lgel )e 

Ordinance Is Presumed Valid—When it 
is shown that a zoning ordinance has been 
adopted by the governing board of a mu- 
nicipality, there is a presumption in favor 
of the validity of the ordinance and the 
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burden is upon the complaining property 
owner to show its invalidity or inapplica- 
bility. Helms v Charlotte, 255 N. C. 647, 
122 S. E. (2d) 817 (1961). 

Court Will Not Substitute Its Judgment 
for Legislative Body’s—When the most 
that can be said against a zoning ordinance 
is that whether it was unreasonable, arbi- 
trary or unequal exercise of power is fairly 
debatable, the courts will not interfere. In 
such circumstances the settled rule seems 
to be that the court will not substitute its 
judgment for that of the legislative body 
charged with the primary duty and respon- 
sibility of determining whether its action 
is in the interest of the public health, safety, 
morals or general welfare. Helms vy. Char- 
lotte; 255 N.C. 64722 S.9E. (@d) 2817 
(1961). 
And Permit for Nonconforming Use Does 

Not Prevent Enforcement.—The fact that 
a municipal official issues a permit for a 
nonconforming use after the enactment of 
a zoning ordinance does not estop the 
municipality from enforcing the ordinance. 
Helms v. Charlotte, 255 N. C. 647, 122 S. 
E. (2d) 817 (1961). 

Notice and an opportunity to be heard 
are prerequisite to the validity of a modi- 
fication of municipal zoning regulations, 
but notice published in a newspaper of 
general circulation in the municipality and 
county advising that changes in the zoning 
of described property and proposed change 
in the zoning ordinance of the municipality 
would be discussed, and inviting all persons 

§ 160-176. Changes——Such regulations, 
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interested in the proposed changes to be 
present is sufficient to sustain a finding that 
notice of both change in the zoning regu- 
lations and in zone lines had been given. 
Walker v. Elkin, 254 N. C. 85, 118 S. E. 
(2d) 1 (1961). 
The fact that the complainants did not 

see a notice given by advertisement in a 
local newspaper cannot affect the validity 
of the ordinance when everything required 
by the statute was done before its adoption. 
It is a matter of almost daily occurrence 
that rights are affected and the status of 
relationships is changed upon the giving 
of similar notice, but no one may success- 
fully contend that acts predicated upon such 
notice are rendered invalid because persons 
affected did not see the notice in the news- 
paper. Helms v. Charlotte, 255 N. C. 64%, 
1224S Bed sire (1967 
The notice required by this section is 

sufficient and meets the requirements of 
due process. Helms v. Charlotte, 255 N. 
C. 647, 122 S. E.. (2d) 817 (1961). 
A municipal planning and zoning com- 

mission has no legislative, judicial or quasi- 
judicial power, and the city council acts in 
the exercise of its legislative function in de- 
termining whether the commission’s rec- 
ommendations in regard to the enactment 
of zoning ordinances should be followed. 
In re Markham, 259 N. C. 566, 131 S. EH. 
(2d) 329 (1963). 

Applied in Marren v. Gamble, 237 N. C. 
680, 75 S. E. (2d) 880 (1953). 

restrictions and boundaries may 
from time to time be amended, supplemented, changed, modified or repealed. In 
case, however, of a protest against such change signed by the owners of twenty 
per cent or more either of the area of the lots included in such proposed change, 
or of those immediately adjacent thereto either in the rear thereof or on either 
side thereof, extending one hundred feet therefrom, or of those directly opposite 
thereto extending one hundred feet from the street frontage of such opposite lots, 
such amendment shall not become effective except by favorable vote of three- 
fourths of all the members of the legislative body of such municipality. The pro- 
visions of the previous section relative to public hearings and official notice shall 
apply equally to all changes or amendments. 
1959, c. 434; s. 1.) 

Editor’s Note.—The 1959 amendment in- 
serted “thereto either” immediately after 
“adjacent” in the second sentence. It also 
inserted “or on either side thereof” after 
the word “thereof” in the second sentence. 
Section 2 of the amendatory act provides: 
“Tt is the purpose and intent of this act to 
extend the protest provision of G. S. 160- 
176 to the owners of twenty per cent or 
more of each of the areas of the lots on 
either side of and extending one hundred 
feet from any area included in proposed 
changes or amendments of municipal zon- 
ing ordinances.” 

This section prevails over a municipal 
ordinance providing that a change in zon- 
ing regulations could be approved by: a 
majority of the city commissioners, Eld- 

(19235 Vc. 200 Ss beCro., Seer AOE 

ridge v. Mangum, 216 N. C. 532, 5 S. E. 
(2d) 721 (1939). 

“Directly Opposite."—Where a zoning 
ordinance, passed by a majority vote of the 
city council, rezoned applicant’s property 
lying more ‘than 150 feet from the street, 
but left the zoning regulations unchanged 
as to applicant’s property abutting the street 
to a depth of 150 feet therefrom, and owners 
of more than 20 per cent of the footage on 
the opposite side of the street from appli- 
cant’s property had protested the change, 
the property of those protesting did not lie 
“directly opposite’ the property rezoned 
within the purview of this section, and 
therefore it was not required that the zon- 
ing ordinance be passed by three-fourths of 
the members of the city council, Penny vy. 
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printed in the municipality, the statutory 
notice is sufficient. Helms v. Charlotte, 255 
NAG 6479 122750. (2d)0 51% C1961), 

Applied in Walker v. Elkin, 254 N. C. 85, 
118 S. E. (2d) 1 (1961). 

Durham, 249 N. C. 596, 107 S. E. (2d) 72 
(1959), defining the term “directly op- 
posite.” 

Sufficient Notice—Where change of a 
zoning regulation has been advertised for 
two successive weeks in a newspaper 

§ 160-176.1. Protest petition; form; requirements; time for filing —No pro- 
test against any change or amendment in a zoning ordinance or zoning map shall be 
valid or effective for the purposes of G. S. 160-176 unless it be in the form of a 
written petition actually bearing the signatures of the requisite number of property 
owners and stating that the signers do protest the proposed change or amendment, 
and unless it shall have been received by the municipal clerk in sufficient time to 
allow the municipality at least two normal work days, excluding Saturdays, Sun- 
days, and legal holidays, prior to the date established for a public hearing on the 
proposed change or amendment to determine the sufficiency and accuracy of the 
petition. The governing body of any municipality may by ordinance require that all 
protest petitions be on a form prescribed and furnished by the municipality, and 
such form may prescribe any reasonable information deemed necessary to permit the 
ee! to determine the sufficiency and accuracy of the petition. (1963, c. 
LO5S5s:02.) 

Editor’s Note——This section is made 
effective on January 15, 1964 but shall not 
apply to any written application made 

prior to such date nor to litigation pend- 
ing on such date. 

§ 160-177. Zoning commission.—In order to avail itself of the powers con- 
ferred by this article, such legislative body shall appoint a commission to be known 
as the zoning commission to recommend the boundaries of the various original 
districts and appropriate regulations to be enforced therein. Such commission shall 
make a preliminary report and hold public hearings thereon before submitting its 
final report, and such legislative body shall not hold its public hearings or take action 
until it has received the final report of such commission. Where a city planning 
commission already exists, it may be appointed as the zoning commission. (1923, c. 
250, s.6;C. S., s. 2776(w).) 
A naval officer holds office under the 

United States government and therefore 
under the provision of Art. XIV, § 7, of the 
State Constitution, he could not hold the 
office of zoning commissioner, and was 
neither a de facto nor a de jure commis- 
sioner. Vance S. Harrington & Co. v. Ren- 
NetaZoOPN Cyscdaoy Om (2d)ESs om 1952)s 

mission has no legislative, judicial or quasi- 
judicial power, and the city council acts in 
the exercise of its legislative function in 
determining whether the commission’s 
recommendations in regard to the enact- 
ment of zoning ordinances should be fol- 
lowed. In re Markham, 259 N. C. 566, 131 
S. E. (2d) 329 (1963). 

A municipal planning and zoning com- 

§ 160-178. Board of adjustment.—Such legislative body may provide for 
the appointment of a board of adjustment consisting of five members, each to be 
appointed for three years; provided, that such legislative body in the appointment 
of the original members of such board, or in the filling of vacancies caused by the 
expiration of the terms of the existing members of any such board, may make appoint- 
ments of certain members for less than three years to the end that thereafter the 
terms of all members shall not expire at the same time. Such legislative body may, 
in its discretion, appoint not more than two alternate members to serve on such 
board in the absence, for any cause, of any regular member. Such alternate member 
or members shall be appointed for the same term or terms as regular members, and 
shall be appointed in the same manner as regular members and at the regular times 
for appointment; provided, however, that in the case of the first appointment of 
alternate members subsequent to March 18, 1947, the appointment shall be for a 
term which shall expire at the next time when the term of any regular member 
expires. Such alternate member, while attending any regular or special meeting 
of the board and serving in the absence of any regular member, shall have and 
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exercise all the powers and duties of such regular member so absent. Such board 
of adjustment shall hear and decide appeals from and review any order, requirement, 
decision or determination made by an administrative official charged with the en- 
forcement of any ordinance adopted pursuant to this article. It shall also hear 
and decide all matters referred to it or upon which it is required to pass under any 
such ordinance. The concurring vote of four members of the board shall be neces- 
sary to reverse any order, requirement, decision or determination of any such ad- 
ministrative official, or to decide in favor of the applicant any matter upon which 
it is required to pass under any such ordinance or to effect any variation in such 
ordinance. Every decision of such board shall, however, be subject to review by 
proceedings in the nature of certiorari. Such appeal may be taken by any person 
aggrieved or by an officer, department, board or bureau of the municipality. Such 
appeal shall be taken within such time as shall be prescribed by the board of adjust- 
ment by general rule, by filing with the officer from whom the appeal is taken and 
with the board of adjustment a notice of appeal, specifying the grounds thereof. The 
officer from whom the appeal is taken shall forthwith transmit to the board all the 
papers constituting the record upon which the action appealed from was taken. An 
appeal stays all proceedings in furtherance of the action appealed from, unless 
the officer from whom the appeal is taken certifies to the board of adjustment, after 
the notice of appeal shall have been filed with him, that by reason of facts stated 
in the certificate a stay would, in his opinion, cause imminent peril to life or property, 
in which case the proceedings shall not be stayed otherwise than by a restraining 
order, which may be granted by the board of adjustment or by a court of record on 
application, on notice to the officer from whom the appeal is taken and on due cause 
shown. The board of adjustment shall fix a reasonable time for the hearing of the 
appeal and give due notice thereof to the parties, and decide the same within a 
reasonable time. Upon the hearing, any party may appear in person or by agent or 
by attorney. The board of adjustment may reverse or affirm, wholly or partly, or 
may modify the order, requirement, decision or determination appealed from, and 
shall make such order, requirement, decision or determination as in its opinion ought 
to be made in the premises, and to that end shall have all the powers of the officer 
from whom the appeal is taken. Where there are practical difficulties or unnecessary 
hardships in the way of carrying out the strict letter of such ordinance, the board 
of adjustment shall have the power, in passing upon appeals, to vary or modify any 
of the regulations or provisions of such ordinance relating to the use, construction or 
alteration of buildings or structures or the use of land, so that the spirit of the 
ordinance shall be observed, public safety and welfare secured and substantial 
justice done. 

The chairman of the board of adjustment is authorized in his official capacity to 
administer oaths to witnesses in any matter coming before the board. Any member 
of the board while temporarily acting as chairman shall have and may exercise like 
authority: -(1923, c)'250, s.-7 5 Coens. 27/0) 2 1920 en Od clea ecu 
1949, c. 979, ss. 1, 2; 1963, c. 1058, s. 3.) 

Local Mbodification—City of Wilson: 
1961, c. 633; 1963, c. 151; city of Winston- 
Salem: 1951, c. 157. 

The 1963 amendment, effective Jan. 15, 
1964, added the last paragraph. 

Section 6 of the 1963 amendatory act 
Cross Reference.—As to power of board 

of adjustment to permit nonconforming 
use, see note to § 160-172. 

Editor’s Note-—The 1929 amendment 
added the proviso to the first sentence of 
this section. The 1947 amendment in- 
serted the second, third and fourth sen- 
tences. The 1949 amendment inserted “not 
more than” in the second sentence. It also 
substituted “alternate member or” for “two 
alternate” near the beginning of the third 
sentence, 

provided that the act would become effec- 
tive on January 15, 1964 but would not ap- 
ply to any written application made prior 
to such date nor to litigation pending on 
such date. 

The provisions of this section relating to 
the stay of proceedings thereon seem to be 
patterned after the general law of appeals. 
See § 1-294 where many constructions of 
the language here used will be found in 
the note. 

For article on power of zoning board of 
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adjustment to grant variances from zoning 
ordinance, see 29 N. C. Law Rev. 245. 

Purpose of Section—vThe plain intent 
and purpose of this section is to permit, 
through the board of adjustment the 
amelioration of the rigors of necessarily 
general zoning regulations by eliminating 
the necessity for a slavish adherence to the 
precise letter of the regulations where, in 
a given case, little or no good on the one 
side and undue hardship on the other would 
result from a literal enforcement. Lee v. 
Board of Adjustment, 226 N. C. 107, 37 S. 
E. (2d) 128 (1946). 

Section Grants No Legislative Power.— 
This section and § 160-172 do not grant to 
board of adjustment legislative authority, 
and therefore, board is without power to 
amend an ordinance under which it func- 
tions. Lee v. Board of Adjustment, 226 N. 
C. 107, 37 S. E. (2d) 128 (1946). 
Nature of Power.—The board of adjust- 

ment is clothed, if not with judicial, at 
least with quasi-judicial power, it being 
its duty to investigate facts and from its 
investigation to draw conclusions as a basis 
of official action and to exercise discretion 
of a judicial nature. These are not mere 
ministerial duties. Harden v. Raleigh, 192 
N. C. 395, 135 S. E. 151 (1926). 
Within the class of quasi-judicial acts 

fall the board’s conclusions as to whether 
the proposed building would be noxious or 
offensive or detrimental to the public safety 
or welfare by reason of its situation or the 
surrounding conditions; also in this class is 
the legal discretion to be exercised by the 

board upon the conclusions reached. 
Harden v. Raleigh, 192 N. C. 395, 135 S. E. 
151 (1926). 
The planning and zoning commission is 

separate and distinct from the board of 

adjustment appointed in accordance with 

this section. The board of adjustment is 

clothed, if not with judicial, at least with 

quasi-judicial power, it being its duty to 

investigate facts and from its investigation 

to draw conclusions as a basis of official 
action and to exercise discretion of a ju- 
dicial nature. Even so, it is not a law-mak- 

ing body and may not disregard zoning 

regulations adopted by the legislative body, 

to wit, the city council. It can merely 

vary them to prevent injustice when the 

strict letter of the provisions would work 

unnecessary hardship. In re Markham, 259 

N. C. 566, 131 S. E. (2d) 329 (1963). 
Ordinances in Conflict with Section Are 

Void—Municipal ordinances prescribing 

procedure for the enforcement of zoning 
regulations in conflict with those prescribed 

by this section are void, since this section 

contemplates that enforcement procedure 

shall be uniform. Mitchell v. Barfield, 

232 N.C. 325, 59 S. E. (2d) 810 (1950). 
Board Cannot Permit Nonconforming 

Use or Structure——Board of adjustment 

cannot permit type of business or build- 

ing prohibited by zoning ordinance, for to 

do so would be an amendment of law and 

not a variance of its regulations. Lee v. 
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Board of Adjustment, 226 N. C. 10%, 37 
S. E. (2d) 128 (1946). 

But Can Merely “Vary” Regulations.— 
The board of adjustment cannot disregard 
the provisions of this article or regulations 
enacted in accordance with zoning law, but 
can merely “vary” them to prevent injus- 
tice when the strict letter of the provisions 
would work “unnecessary hardship.” Lee 
v. Board of Adjustment, 226 N. C. 107, 37 
S. E. (2d) 128 (1946). 

Board’s Findings May Not Be Based 
on Unsworn Statements.—Absent stipula- 
tions or waiver, a board of adjustment may 
not base critical findings of fact as to the 
existence or nonexistence of a nonconform- 
ing use on unsworn statements. Jarrell v. 
Board of Adjustment for High Point, 258 
N. C. 476, 128 S. E. (2d) 879 (1963). 
Where one asserts a legal right to a non- 

conforming use, whether he has such legal 
right depends upon factual findings, and 
in the determination of such factual find- 
ings unsworn statements may not be con- 
sidered either competent or substantial. 
Jarrell v. Board of Adjustment for High 
Point, 258 N.C. 476,.128 S. E.. (2d) 879 
(1963). 
Who May Appeal from Order.—Any 

owner whose property is affected has the 
right to apply to the courts for review of 
on order of a municipal board of adjust- 
ment. Lee v. Board of Adjustment, 226 
N. C. 107, 37 S. E. (2d) 128 (1946). 
Adequacy of Scope of Review.—While 

this section provides expressly for a re- 
view “by proceedings in the nature of 
certiorari,’ this is an “adequate procedure 
for judicial review” (within the meaning 
of § 143-307) only if the scope of review 
is equal to that under § 143-306 et seq. 
Jarrell v. Board of Adjustment for High 
Point, 263 Ni Ce 476, 128 5: &..(2d)° 879 
(1963). 

Extent of Review.—Quasi-judicial func- 
tions, when exercised, not arbitrarily, but 
in subordination to a uniform rule pre- 
scribed by statute, ordinarily are not sub- 
ject to judicial control. It is only in ex- 
treme cases, those which are arbitrary, 
oppressive, or attended with manifest 
abuse, that the courts will interfere. In 
Rosenthal v. Goldsboro, 149 N. C. 128, 62 
S. E. 905 (1908), it is said: “It may now 
be considered as established with us, that 
our courts will always be most reluctant to 
interfere with these municipal governments 
in the exercise of discretionary powers, 
conferred upon them for the public weal, 
and will never do so unless their action 
should be so clearly unreasonable as to 
amount to an oppressive and manifest abuse 
of their discretion. This position is, we 
think, supported by the better reason, and 
is in accord with the decided weight of 
authority.” Harden v. Raleigh, 192 N. C. 
395,135 ©... 161 (1926). 

The decisions of the board of adjust- 
ment are final, subject to the right of the 
courts to review errors in law and to give 
relief against its orders which are arbitrary, 
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oppressive, or attended with manifest abuse 
of authority. Lee v. Board of Adjustment, 
2261N.' Ca 107,097 toa. (2d yei29 41946)¢ 

Optionee.—Since an optionee has no 
present right to erect a building on the 
land, the withholding of a building permit 
from him cannot in law impose an “undue 
and unnecessary hardship” upon him as 
a predicate for relief from an order of a 
municipal board of adjustment. Lee v. 
Board of Adjustment, 226 N. C. 107, 37 
S. E. (2d) 128° (1946): 
“Unnecessary hardship” as used in this 

section, does not mean a pecuniary loss to 
a single owner in being denied a building 
permit for a nonconforming structure pur- 
suant to zoning regulations binding upon 
all alike. Lee v. Board of Adjustment, 226 
IN. ©71073)387° SB. (2d) 128) (1946). 
Where Action of Board Does Not Con- 

stitute Res Judicata upon Second Appli- 
cation—The approval by the board of ad- 
justment of a denial of a permit to erect 
a filling station on certain land does not 
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constitute res judicata upon a second ap- 
plication made therefor three years after 
the first application upon substantial change 
of the traffic conditions. In re Application 
of Broughton Estate, 210 N. C. 62, 185 S. E. 
434 (1936). 

Review of Questions of Fact.—The writ 
of certiorari, as permitted by this section, 
is a writ to bring the matter before the 
court, upon the evidence presented by the 
record itself, for review of alleged errors 
of law. It does not lie to review questions 
of fact to be determined by evidence out- 
side the record. In re Pine Hill Cemeteries, 
219 IN* Ce 735515 1S) EF. n(2djyi (1941) 3s, See 
Lee v. Board of Adjustment, 226 N. C. 
107637 os. Bay (2d el 28 11946) e8 Jarrellan, 
Board of Adjustment for High Point, 258 
N. C. 476, 128 S. E. (2d) 879 (1963). 

Cited in State v. Roberson, 198 N. C. 70, 
150 S. E. 674 (1929); Vance S. Harrington 
& > CoseveeRenner, 236 IN C.321, 7255.88, 
(2d) 838 (1952). 

§ 160-179. Remedies.—In case any building or structure is erected, con- 
structed, reconstructed, altered, repaired, converted, or maintained, or any building, 
structure or land is used in violation of this article or of any ordinance or other 
regulation made under authority conferred thereby, the proper local authorities of 
the municipality, in addition to other remedies, may institute any appropriate action 
or proceedings to prevent such unlawful erection, construction, reconstruction, alter- 
ation, repair, conversion, maintenance or use, to restrain, correct or abate such viola- 
tion, to prevent the occupancy of said building, structure or land, or to prevent any 
illegal act, conduct, business or use in or about such premises. 
CA Se Sf 2776(y).) 

Editor’s Note—See 13 N. C. Law Rev. 
235. 

This section expressly authorizes the 
use of the injunctive power of the court 
to enjoin violations of zoning ordinances. 
Raleigh v. Morand, 247 N. C. 363, 100 S. 
E. (2d) 870 (1957); New Bern vy. Walker, 
255 Ni C., 350,421 palo (eu) pote 1961). 

This section confers jurisdiction beyond 
the scope of the ordinary equity jurisdic- 
tion in enjoining the creation of a nuisance 
and provides a statutory injunction to pre- 
vent the violation of municipal ordinances 
enacted in the exercise of the police power. 
Fayetteville vy. Spur Distributing Co., 216 
N.C. 596,.:5. S." He -((2d)0'838 (1939). 8 Kor 
note on this case, see 18 N. C. Law Rev. 
255. 

This section enlarges the scope of the 
ordinary equity jurisdiction, and provides 
a statutory injunction to be applied to acts 
and conditions ordinarily considered as be- 
ing beyond equity interference. New Bern 
v. Walker, 255 N. C. 355, 121 S. E. (2d) 
544 (1961). 

Section Applies Only to Regulations 
Promulgated under Article-—The equitable 
remedy of injunction authorized applies 
only to the enforcement of zoning regula- 
tions promulgated under this article. Clin- 
ton v. Ross, 226 N. C. 682, 40 S. E. (2d) 

C192 Sie. 2 5U ase 

593 (1946). 
An ordinance prohibiting the operation 

of tobacco sales warehouses in certain sec- 
tions of a municipality cannot be enforced 
by injunction under this section as to a 
warehouse in operation prior to the adop- 
tion of zoning regulations by the munici- 
pality even if the ordinance be deemed a 
part of the later adopted zoning regulations 
where zoning ordinance expressly excludes 
from its operation nonconforming uses ex- 
isting prior to its adoption. Clinton v. 
Ross, 226 N. Cr 682, 4005. 2H) (2d)a 593 
(1946). 
A municipal corporation was held not 

to be estopped from enforcing a valid zon- 
ing regulation by obtaining an injunction 
under this section because of the conduct 
of its officials in permitting or even en- 
couraging its violation by issuing a permit 
for a permissive use with knowledge that 
the owner intended to use it for a pro- 
hibited purpose or by acquiescing in such 
unlawful use over a period of years. Ra- 
leigh v. Fisher, 232 N. C. 629, 61 S. E. (2d) 
897 (1950). 

Cited in Mitchell v. Barfield, 232 N. C. 
325, 59 S. E. (2d) 810 (1950); North Car- 
olina Board of Pharmacy v. Lane, 248 N. 
C. 134, 102 S. E. (2d) 832 (1958). 
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§ 160-180. Conflict with other laws.—Wherever the regulations made under 
authority of this article require a greater width or size of yards or courts, or require 
a lower height of building or less number of stories, or require a greater percentage 
of lot to be left unoccupied, or impose other higher standards than are required in 
any other statute or local ordinance or regulation, the provisions of the regulations 
made under authority of this article shall govern. Wherever the provisions of any 
other statute or local ordinance or regulation require a greater width or size of 
yards or courts, or require a lower height of building or a less number of stories, 
or require a greater percentage of lot to be left unoccupied, or impose other higher 
standards than are required by the regulations made under authority of this article, 
the provisions of such statute or local ordinance or regulation shall govern. (1923, 
Crco0 tse 0) OVS eZ /i Oz) 2) 

§ 160-181. Other statutes not repealed.—This article shall not have the effect 
of repealing any zoning act or city planning act, local or general, now in force, except 
as to such provisions thereof as are repugnant to or inconsistent herewith; but it 
shall be construed to be in enlargement of the duties, powers and authority contained 
in such statutes and all other laws authorizing the appointment and proper function- 
ing of city planning commissions or zoning commissions by any city or town in the 
state of North Carolina. (1923, c. 250, s. 11; C.S., s. 2776(aa).) 

§ 160-181.1. Article applicable to buildings constructed by State and its 
subdivisions —A1l1 of the provisions of this article are hereby made applicable 
to the erection and construction of buildings by the State of North Carolina and 
its political subdivisions. (1951, c. 1203, s. 1.) 

Stated in McKinney v. High Point, 237 
N«C..66, 74.SsE.. (2d) -440..(1953): 

§ 160-181.2. Extraterritorial jurisdiction—The legislative body of any mu- 
nicipality whose population at the time of the latest decennial census of the United 
States was one thousand two hundred fifty (1,250) or more, may exercise the powers 
granted in this article not only within its corporate limits but also within the territory 
extending for a distance of one mile beyond such limits in all directions; provided, 
that any ordinance intended to have application beyond the corporate limits of the 
municipality shall expressly so provide, and provided further that such ordinance be 
adopted in accordance with the provisions set forth herein. In the event of land 
lying outside a municipality and lying within a distance of one mile or more than 
one municipality, the jurisdiction of each such municipality shall terminate at a 
boundary line equidistant from the respective corporate limits of such municipalities. 
No extraterritorial regulations shall affect bona fide farms, but any use of such 
property for non-farm purposes shall be subject to such regulations. 

As a prerequisite to the exercise of such powers, the membership of the zoning 
commission or planning board charged with the preparation of proposed regulations 
for the one-mile area outside of the corporate limits shall be increased to include 
additional members who shall represent such outside area. The number of additional 
members representing such outside area shall be equal in number to the members of 
the planning board or zoning commission, appointed by the governing body of the 
municipality. Such additional members shall be residents of the one-mile area out- 
side the corporate limits and shall be appointed by the board of county commissioners 
of the county wherein the municipality is situated. Such members shall have equal 
rights, privileges, and duties with the other members of the zoning commission or 
planning board in all matters pertaining to the regulation of such area, both in 
preparation of the original regulations and in consideration of any proposed amend- 
ments to such regulations. 

In the event that a municipal legislative body adopts zoning regulations for the 
area outside its corporate limits, it shall increase the membership of the board of 
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adjustment by adding five additional members. Such members shall be residents of 
the one-mile area outside the corporate limits and shall be appointed by the board 
of county commissioners of the county wherein the municipality is situated. Such 
members shall have equal rights, privileges, and duties with the other members 
of the board of adjustment in all matters pertaining to the regulation of such area. 
The concurring vote of eight members of such enlarged board shall be necessary 
to reverse any order, requirement, decision, or determination of any administrative 
official charged with the enforcement of an ordinance. 

In the event the board of county commissioners fails to make the appointments 
provided for in this section within ninety (90) days after receipt of a resolution 
from a municipal governing body requesting that such appointments be made, the 
municipal governing body may thereupon make such appointments. 

Where the extraterritorial jurisdiction of a municipality extends into more than 
one county, the board of county commissioners of each county affected shall appoint 
the outside members of the zoning commission or planning board and of the board 
of adjustment, from among the residents of the area included in its county; such 
outside members shall function only with respect to the area included in the county 
in which they reside. 

The additional members appointed to the zoning commission or planning board 
and the board of adjustment as provided for herein may be appointed to serve for 
terms corresponding to the terms of present members or for such other terms as 
the governing body of the municipality may, by ordinance, determine. 

Any municipal legislative body exercising the powers granted by this section 
may provide for the enforcement of its regulations for the outside area in the same 
manner as the regulations for the area inside the city are enforced; provided this 
section shall not apply to Caldwell, Cumberland, Davie, Franklin, Gaston, Iredell, 
Macon, Mitchell, Moore, Onslow, Orange, Pender, Person, Richmond, Tyrrell, 
Warren, Washington and Wayne counties. The requirement that a municipality 
shall have a population of twelve hundred and fifty (1250) or more shall not apply 
to Montgomery County, or to the town of Aurora in Beaufort County. (1959, c. 
1204; 1961, c.:103>'¢, $48, ss. 1+ 134 5c. 12175 1963 ce, 519, (S89,°1076, 1105.) 

Local Modification.—Vance (as to fourth 
paragraph): 1961, c. 548, s. 14%; town of 
Red Springs: 1963, c. 21. 

Editor’s Note.—The first 1961 amend- 
ment deleted ‘Vance’ from the list of 
counties in the last paragraph. 

The second 1961 amendment substituted 
“one thousand two hundred fifty (1,250)” 
for “two thousand five hundred (2,500)” 
in the first paragraph. It also inserted 
paragraphs four and six, deleted Watauga 
from the list of counties in the last para- 
graph and struck out the former last sen- 
tence relating to Montgomery County. The 
third 1961 amendment added the present 
last sentence relating to such county. 

The first 1963 amendment added at the 
end of the section the reference to the 
town of Aurora in Beaufort County. 

The second 1963 amendment . inserted 
“Caldwell” in the list of counties in the 
last paragraph, the third 1963 amendment 
deleted “Harnett” and the fourth 1963 
amendment inserted “Richmond” in the 
list. 

Determination of questions of fact by the 
board of adjustment will not be disturbed 
when its findings are supported by evidence 
and are made in good faith. Application of 
Hasting, 252 N. C.,327, 113 S. E. (2d) 433 
(1960). 

Artici& 14A. 

Preservation of Open Spaces and Areas. 

§ 160-181.3. Legislative intent—It is the intent of the General Assembly 
in enacting this article to provide a means whereby any county or municipality may 
acquire, by purchase, gift, grant, bequest, devise, lease, or otherwise, and through 
the expenditure of public funds, the fee or any lesser interest or right in real 
property in order to preserve, through limitation of their future use, open spaces and 
areas for public use and enjoyment. (1963, c. 1129, s. 1.) 

§ 160-181.4. Finding of necessity—The General Assembly finds that the 
rapid growth and spread of urban development in the State is encroaching upon, or 
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eliminating, many open areas and spaces of varied size and character, including many 
having significant scenic or esthetic values, which areas and spaces if preserved and 
maintained in their present open state would constitute important physical, social, 
esthetic, or economic assets to existing and impending urban development. The 
General Assembly declares that it is necessary for sound and proper urban develop- 
ment and in the public interest of the people of this State for any county or mu- 
nicipality to expend or advance public funds for, or to accept by, purchase, gift, grant, 
bequest, devise, lease, or otherwise, of the fee or any lesser interest or right in real 
property so as to acquire, maintain, improve, protect, limit the future use of, or 
otherwise conserve open spaces and areas within their respective zoning jurisdiction. 

The General Assembly declares that the acquisition of interests or rights in real 
property for the preservation of open spaces and areas constitutes a public purpose 
for which public funds may be expended or advanced. (1963, c. 1129, s. 2.) 

§ 160-181.5. Counties or municipalities authorized to acquire and reconvey 
real property—Any county or municipality in the State may acquire by 
purchase, gift, grant, bequest, devise, lease, or otherwise, the fee or any lesser interest, 
development right, easement, covenant, or other contractual right of or to real 
property within its respective zoning jurisdiction, where it finds such acquisition 
necessary to achieve the purposes of this article. Any county or municipality may 
also acquire the fee to any such property for the purpose of conveying or leasing 
said property back to its original owner or other person under such covenants or 
other contractual arrangements as will limit the future use of the property in ac- 
cordance with the purposes of this article ; provided, that where such action is taken, 
the property may be conveyed back to its original owner but to no other person by 
Private sale. (1963,/'c 1129's. 3.) 

§ 160-181.6. Joint action by governing bodies—Any county or municipal 
governing body may enter into any agreement with any other county or municipal 
governing body or bodies for the purpose of jointly exercising the authority granted 
by this article. (1963, c. 1129, s. 4.) 

§ 160-181.7. Powers of governing bodies.—Any county or municipal govern- 
ing body, in order to exercise the authority granted by this article, may: 

(1) Enter into and carry out contracts with the State or federal government 
or any agencies thereof under which said government or agencies grant 
financial or other assistance to the county or municipality, 

(2) Accept such assistance or funds as may be granted by the State or federal 
government with or without such a contract, 

(3) Agree to and comply with any reasonable conditions which are imposed 
upon such grants, 

(4) Make expenditures from any funds so granted. (1963, c. 1129, s. 5.) 

§ 160-181.8. Appropriations and taxes authorized; special tax elections.— 
For the purposes set forth in this article, any county or municipal governing body 
may appropriate any surplus or nontax funds, and in addition may make appro- 
priations and levy annually taxes for the payment of the same as a special purpose, 
in addition to any allowed by the Constitution. Provided, that no tax shall be levied 
for the purposes of this article unless it shall have first been approved by the qualified 
voters of the county or municipality in a special election called by the governing 
body for such purpose. (1963, c. 1129, s. 6.) 

§ 160-181.9. Definitions —For the purposes of this article an “open space” 
or “open area” is any space or area (1) characterized by great natural scenic beauty 
or (ii) whose existing openness, natural condition, or present state of use, if retained, 
would enhance the present or potential value of abutting or surrounding urban de- 
velopment, or would maintain or enhance the conservation of natural or scenic re- 
sources.. (1963, c, 1129, s. 7.) 
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§ 160-181.10. Certain counties excepted from article.—This article shall not 
apply to Alamance County, Columbus County, Craven County, Duplin County, 
Forsyth County, Gates County, Hoke County, Nash County, Pender County, 
Rockingham County and Warren County. (1963, c. 1129, s. 7%.) 

Articyé 15, 

Repair, Closing and Demolition of Unfit Dwellings. 

§ 160-182. Exercise of police power authorized.—It is hereby found and 
declared that the existence and occupation of dwellings in municipalities of this State 
which are unfit for human habitation are inimical to the welfare, and dangerous and 
injurious to the health, safety and morals of the people of this State, and that a 
public necessity exists for the repair, closing or demolition of such dwellings. When- 
every any municipality of this State finds that there exists in such municipality 
dwellings which are unfit for human habitation due to dilapidation, defects increasing 
the hazards of fire, accidents or other calamities, lack of ventilation, light or sanitary 
facilities, or due to other conditions rendering such dwellings unsafe or insanitary, 
or dangerous or detrimental to the health, safety or morals, or otherwise inimical 
to the welfare of the residents of such municipality, power is hereby conferred upon 
such municipality to exercise its police powers to repair, close or demolish the afore- 
said dwellings in the manner herein provided. (1939, c. 287, s. 1.) 

Cross References.—See § 160-200, sub- 160-151. 
division (28). As to condemnation of build- Editor’s Note.—For comment on this en- 
ings dangerous to life in case of fire, see § actment, see 17 N. C. Law Rev. 367. 

§ 160-183. Definitions —The following terms whenever used or referred to 
in this article shall have the following respective meanings for the purposes of this 
article, unless a different meaning clearly appears from the context: 

(1) “Dwelling” shall mean any building, or structure, or part thereof, used and 
occupied for human habitation or intended to be so used, and includes 
any outhouses and appurtenances belonging thereto or usually enjoyed 
therewith. 

(2) “Governing body” shall mean the council, board of commissioners, board 
of aldermen, or other legislative body, charged with governing a mu- 
nicipality. 

(3) “Municipality” shall mean any incorporated city or town. 
(4) “Owner” shall mean the holder of the title in fee simple and every mort- 

gagee of record. 
(5) “Parties in interest” shall mean all individuals, associations and corpora- 

tions who have interests of record in a dwelling and any who are in 
possession thereof. 

“Public authority” shall mean any housing authority or any officer who is 
in charge of any department or branch of the government of the mu- 
nicipality, county or State relating to health, fire, building regulations, or 
to other activities concerning dwellings in the municipality. 

“Public officer” shall mean the officer or officers who are authorized by 
ordinances adopted hereunder to exercise the powers prescribed by such 
ordinance and by this article. (1939, c. 287, s. 2; 1941, c. 140; 1953, 
€26/0.35220 , OOU Grout S als) 

Local Modification.—Gaston: 1961, c. 398, 
s. 2a; town of Maysville; as to subsection 

(7) 

and 1941. 
Section 2 of the 1961 amendatory act pro- 

(a): 1955, c. 309; town of Raeford, as to 
subsection (a): 1955, c. 723; town of White- 
ville: 1959, c. 784. 

Editor’s Note.—The 1961 amendment re- 
wrote subdivision (3) as amended in 1953 

vides that it is the purpose and intent of 
the act to make the authority granted by 
this article applicable to all incorporated 
cities and towns in North Carolina. 

§ 160-184. Ordinance authorized as to repair, closing and demolition; order 
of public officer—Upon the adoption of an ordinance finding that dwelling 
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conditions of the character described in § 160-182 exist within a municipality, the 
governing body of such municipality is hereby authorized to adopt ordinances re- 
lating to the dwellings within such municipality which are unfit for human habitation. 
Such ordinances shall include the following provisions: 

(1) That a public officer be designated or appointed to exercise the powers 
prescribed by the ordinances. 

(2) That whenever a petition is filed with the public officer by a public au- 
thority or by at least five residents of the municipality charging that any 
dwelling is unfit for human habitation or whenever it appears to the 
public officer (on his own motion) that any dwelling is unfit for human 
habitation, the public officer shall, if his preliminary investigation dis- 
closes a basis for such charges, issue and cause to be served upon the 
owner of and parties in interest in such dwelling a complaint stating the 
charges in that respect and containing a notice that a hearing will be 
held before the public officer (or his designated agent) at a place within 
the county in which the property is located therein fixed not less than ten 
days nor more than thirty days after the serving of said complaint ; that 
the owner and parties in interest shall be given the right to file an answer 
to the complaint and to appear in person, or otherwise, and give testimony 
at the place and time fixed in the complaint ; and that the rules of evidence 
prevailing in courts of law or equity shall not be controlling in hearings 
before the public officer. 

(3) That if, after such notice and hearing, the public officer determines that the 
dwelling under consideration is unfit for human habitation he shall state 
in writing his findings of fact in support of such determination and 
shall issue and cause to be served upon the owner thereof an order, 

a. If the repair, alteration or improvement of the said dwelling can 
be made at a reasonable cost in relation to the value of the dwelling 
(the ordinance of the municipality may fix a certain percentage 
of such cost as being reasonable for such purpose), requiring the 
owner, within the time specified, to repair, alter or improve such 
dwelling to render it fit for human habitation or to vacate and 
close the dwelling as a human habitation; or 

b. If the repair, alteration or improvement of the said dwelling cannot 
be made at a reasonable cost in relation to the value of the 
dwelling (the ordinance of the municipality may fix a certain 
percentage of such cost as being reasonable for such purpose), 
requiring the owner, within the time specified in the order, to re- 
move or demolish such dwelling. 

(4) That, if the owner fails to comply with an order to repair, alter or improve 
or to vacate and close the dwelling, the public officer may cause such 
dwelling to be repaired, altered or improved or to be vacated and closed; 
that the public officer may cause to be posted on the main entrance of any 
dwelling so closed, a placard with the following words: “This building 
is unfit for human habitation; the use or occupation of this building for 
human habitation is prohibited and unlawful.” 

(5) That, if the owner fails to comply with an order to remove or demolish 
the dwelling, the public officer may cause such dwelling to be removed 
or demolished: Provided, however, that the duties of the public officer 
set forth in subdivisions (4) and (5) shall not be exercised until the 
governing body shall have by ordinance ordered the public officer to 
proceed to effectuate the purpose of this article with respect to the par- 
ticular property or properties which the public officer shall have found 
to be unfit for human habitation and which property or properties shall 
be described in the ordinance. 

(6) That, the amount of the cost of such repairs, alterations or improvements, 
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or vacating and closing, or removal or demolition by the public officer 
shall be a lien against the real property upon which such cost was in- 
curred. If the dwelling is removed or demolished by the public officer, 
he shall sell the materials of such dwellings and shall credit the proceeds 
of such sale against the cost of the removal or demolition and any balance 
remaining shall be deposited in the superior court by the public officer, 
shall be secured in such manner as may be directed by such court, and 
shall be disbursed by such court to the persons found to be entitled 
thereto by final order or decree of such court: Provided, however, that 
nothing in this section shall be construed to impair or limit in any way the 
power of the municipality to define and declare nuisances and to cause 
their removal or abatement by summary proceedings, or otherwise. 
(193957287, 6. 32) 

§ 160-185. Standards.—An ordinance adopted by a municipality under this 
article shall provide that the public officer may determine that a dwelling is unfit 
for human habitation if he finds that conditions exist in such dwelling which 
are dangerous or injurious to the health, safety or morals of the occupants of such 
dwelling, the occupants of neighboring dwellings or other residents of such mu- 
nicipality ; such conditions may include the following (without limiting the generality 
of the foregoing) : Defects therein increasing the hazards of fire, accident, or other 
calamities, lack of adequate ventilation, light, or sanitary facilities; dilapidation; 
disrepair ; structural defects; uncleanliness. Such ordinance may provide additional 
standards to guide the public officer, or his agents, in determining the fitness of a 
dwelling for human habitation. (1939, c. 287, s. 4.) 

§ 160-186. Service of complaints and orders.—Complaints or orders issued 
by a public officer pursuant to an ordinance adopted under this article shall be served 
upon persons either personally or by registered mail; but if the whereabouts of such 
persons is unknown and the same cannot be ascertained by the public officer in the 
exercise of reasonable diligence, and the public officer shall make an affidavit to that 
effect, then the serving of such complaint or order upon such persons may be made 
by publishing the same once each week for two successive weeks in a newspaper 
printed and published in the municipality, or, in the absence of such newspaper, in 
one printed and published in the county and circulating in the municipality in which 
the dwellings are located. A copy of such complaint or order shall be posted in a 
conspicuous place on premises affected by the complaint or order. A copy of such 
complaint or order shall also be filed in the proper office or offices for the filing of 
lis pendens notices in the county in which the dwelling is located and such filing of 
the complaint shall have the same force and effect as other lis pendens notices pro- 
vided by law. (1939, c. 287, s. 5.) 

§ 160-187. Remedies.—Any person affected by an order issued by the public 
officer may petition to the superior court for an injunction restraining the public of- 
ficer from carrying out the provisions of the order and the court may, upon such 
petition, issue a temporary injunction restraining the public officer pending the final 
disposition of the cause: Provided, however, that within sixty days after the’ posting 
and service of the order of the public officer, such person shall present such petition 
to the court. Hearings shall be had by the court on such petitions within twenty days, 
or as soon thereafter as possible, and shall be given preference over other matters 
on the court’s calendar. The court shall hear and determine the issues raised and 
shall enter such final order or decree as law and justice may require: Provided, how- 
ever, that it shall not be necessary to file bond in any amount before obtaining a 
temporary injunction under this section. (1939, c. 287, s. 6; 1939, c. 386.) 

§ 160-188. Compensation to owners of condemned property.—Nothing in 
this article shall be construed as preventing the owner or owners of any property 
from receiving just compensation for the taking of such property by the power of 
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eminent domain under the laws of this State, nor as permitting any property to be 
condemned or destroyed except in accordance with the police power of the State. 
(1939) 6.386 51943; c7196;) 

Editor’s Note.—The 1943 amendment re- 
wrote this section and added the reference 
to police power. 

§ 160-189. Additional powers of public officer—An ordinance adopted by 
the governing body of the municipality may authorize the public officer to exercise 
such powers as may be necessary or convenient to carry out and effectuate the pur- 

pose and provisions of this article, including the following powers in addition to 
others herein granted : 

(1) To investigate the dwelling conditions in the municipality in order to de- 
termine which dwellings therein are unfit for human habitations; 

(2) To administer oaths, affirmations, examine witnesses and receive evidence; 
(3) To enter upon premises for the purpose of making examinations: Provided, 

that such entries shall be made in such manner as to cause the least pos- 
sible inconvenience to the persons in possession; 

(4) To appoint and fix the duties of such officers, agents and employees as he 
deems necessary to carry out the purposes of the ordinances; and 

(5) To delegate any of his functions and powers under the ordinance to such 
officers and agents as he may designate. (1939, c. 287, s. 7.) 

§ 160-190. Administration of ordinance.—The governing body of any mu- 
nicipality adopting an ordinance under this article shall, as soon as possible there- 
after, prepare an estimate of the annual expenses or costs to provide the equipment, 
personnel and supplies necessary for periodic examinations and investigations of the 
dwellings in such municipality for the purpose of determining the fitness of such 
dwellings for human habitation, and for the enforcement and administration of its 
ordinances adopted under this article; and any such municipality is authorized to 
make such appropriations from its revenues as it may deem necessary for this purpose 
and may accept and apply grants or donations to assist it in carrying out the pro- 
visions of such ordinances. (1939, c. 287, s. 8.) 

§ 160-191. Supplemental nature of article—Nothing in this article shall be 
construed to abrogate or impair the powers of the courts or of any department of 
any municipality to enforce any provisions of its charter or its ordinances or regula- 
tions, nor to prevent or punish violations thereof; and the powers conferred by 
this article shall be in addition and supplemental to the powers conferred by any other 
law. (1939) C7287, s..9-) 

Articyé 15A. 

Liability for Negligent Operation of Motor Vehicles. 

§ 160-191.1. Municipality empowered to waive governmental immunity.— 
The governing body of any incorporated city or town, by securing liability insurance 
as hereinafter provided, is hereby authorized and empowered, but not required, to 
waive its governmental immunity from liability for any damage by reason of death, 
or injury to person or property, proximately caused by the negligent operation of any 
motor vehicle by an officer, agent or employee of such city or town when acting within 
the scope of his authority or within the course of his employment. Such immunity 
is waived only to the extent of the amount of the insurance so obtained. Such im- 
munity shall be deemed to have been waived in the absence of affirmative action by 
such governing body. (1951, c. 1015, s. 1.) 

Cross Reference.—For further provisions Immunity Not Waived without Purchase 
as to financing parking facilities, see §§ of Insurance.—In the operation of a chem- 
160-497 through 160-507. ical fogging machine on a street or high- 

Editor’s Note.—For brief comment on way for the purpose of destroying insects, 
this article, see 29 N. C. Law Rev. 421. a municipality acts in a governmental capac- 
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ity in the interest of the public health, and 
it may not be held liable in tort for in- 
juries resulting therefrom unless it waives 
its immunity by procuring liability insur- 
ance, even though the operation of the 
machine renders a street or highway haz- 
ardous to traffic, since the exception to 
governmental immunity in failing to keep 
its streets in a reasonably safe condition 
relates solely to the maintenance and repair 
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Municipal Corporation Cannot Avoid 
Liability under This Article—If a munici- 
pal corporation, having secured liability 
insurance, injured plaintiff by actionable 
negligence in the operation of its truck 
and fogging machine in exercising its legal 
right to destroy mosquitoes, it cannot com- 
pletely avoid liability to him by reason of 
the provisions of this article. Moore v. 
Plymouth, 249 N. C. 423, 106 S. E. (2d) 

of its streets. Clark v. Scheld, 253 N. C. 
732, 117 S. E. (2d) 838 (1961). 

§ 160-191.2. Contract of insurance; payment of premiums.—The contract of 
insurance purchased pursuant to this article must be one issued by a company or 
corporation duly licensed and authorized to execute insurance contracts in this State, 
and must by its terms adequately insure such city or town against any and all liability 
for any damage by reason of death, or injury to person or property, proximately 
caused by the negligent operation of any motor vehicle by an officer, agent or em- 
ployee of such city or town when acting within the scope of his authority or within 
the course of his employment. Any company or corporation which enters into a con- 
tract of insurance as above described with an incorporated city or town, by such act, 
waives any defense based upon the governmental immunity of the incorporated city 
or town from liability. 

Every incorporated city and town is authorized and empowered to pay, as a neces- 
sary expense, the lawful premiums for such insurance out of the general tax revenues 
or other appropriate funds of such incorporated city or town. (1951, c. 1015, s. 2.) 

695 (1959). 

§ 160-191.3. Action for negligence in performance of governmental, etc., 
function authorized; other defenses not affected—Any person sustaining dam- 
age, or in case of death, his personal representative, may sue an incorporated city or 
town insured as provided by this article for the recovery of such damages in any 
court of competent jurisdiction in this State, in the county where such city or town 
is located; and it shall be no defense to any such action that the operation of such 
motor vehicle by such officer, agent or employee, was in pursuance of a governmental, 
municipal, or discretionary function of said city or town if, and to the extent, such 
city or town has insurance coverage as provided by this article. 

Except as hereinbefore expressly provided, nothing in this article shall be con- 
strued to deprive any city or town of any defense whatsoever to any such action 
for damages, or to restrict, limit or otherwise affect any such defense, which said 
city or town may have at common law or by virtue of any statute (whether general, 
special, private or local) ; and nothing in this article shall be construed to relieve 
any person sustaining damages, or any personal representative of any decedent, from 
any duty to give notice of such claim to the incorporated city or town, or to com- 
mence any civil action for the recovery of damages, within the applicable period of 
time prescribed or limited by statute. (1951, c. 1015, s. 3.) 

§ 160-191.4. Municipality liable only upon claims arising after procurement 
of insurance.—An incorporated city or town may incur liability pursuant to 
this article only with respect to a claim arising after such city or town has procured 
liability insurance pursuant to this article and during the time when such insurance 
isin force. (1951, c. 1015, s. 4.) 

§ 160-191.5. Knowledge of insurance to be kept from jury.—No part of the 
pleadings which relate to or alleges facts as to a defendant’s insurance against liability 
shall be read or mentioned in the presence of the trial jury in any action brought 
pursuant to this article. Such liability shall not attach unless the plaintiff shall 
waive the right to have all issues of law or fact relating to insurance in such an action 
determined by a jury and such issues shall be heard and determined by the judge 
without resort to a jury and the jury shall be absent during any motions, arguments, 
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testimony or announcement of findings of fact or conclusions of law with respect 
thereto unless the defendant shall ask for a jury trial thereon. 

No plaintiff to an action brought pursuant to this article nor counsel, nor witness 
therefor, shall make any statement, ask any question, read any pleadings or do any 
other act in the presence of the trial jury in such case so as to indicate to any member 
of the jury that the defendant’s liability would be covered by insurance, and if such 
is done order shall be entered of mistrial. (1951, c. 1015, s. 5.) 

ARTICLE 15B. 

Joint Water Supply Facilities. 

§ 160-191.6. Acquisition and operation authorized.—Any two or more mu- 
nicipalities in the State of North Carolina are hereby authorized to acquire lands 
and water rights along any stream, to the extent deemed by them necessary or 
convenient, for the purpose of constructing a dam or dams to impound the waters 
of such stream in a reservoir or reservoirs, and to construct dams and water storage 
reservoirs, and to maintain, improve and operate the same, jointly, either within or 
without the corporate limits of such municipalities or either of them, and further to 
acquire, construct, improve, maintain and operate intakes, mains, and all other 
facilities and property, deemed by such municipalities to be necessary and convenient 
for the purpose of furnishing water from such reservoirs to such municipalities and 
the inhabitants thereof, and to appropriate money therefor. (1955, c. 1201, s. 1.) 

Cross Reference.—As to water and sewer 
authorities, see § 162A-1 et seq. 

§ 160-191.7. Contracts and agreements.—Such municipalities may enter into 
such contracts or agreements, with each other or with other parties, as the governing 
bodies thereof shall deem appropriate with reference to the joint acquisition, con- 
struction, improvement, maintenance and operation of such water supply facilities, 
the apportionment of the cost thereof, and the division and withdrawal of water 
supplied or made available by such water supply facilities. (1955, c. 1201, s. 2.) 

§ 160-191.8. Authority to issue bonds.——Any municipality determining to 
acquire, construct or improve any water supply facilities jointly with any other mu- 
nicipality or municipalities under the authority of this article is hereby granted the 
same authority to issue bonds for such acquisition, construction or improvement as is 
now given to any municipality under the General Laws of North Carolina. (1955, 
el CACM SES 

§ 160-191.9. Article regarded as supplemental.—This article shall be deemed 
to provide an additional and alternative method for the doing of the things authorized 
hereby and shall be regarded as supplemental and additional to powers conferred by 
other laws, and shall not be regarded as in derogation of or as repealing any powers 
now existing under any other law, either general, special or local. (1955, c. 1201, 
s. 4.) 

§ 160-191.10. Inconsistent laws inapplicable to article—All general, special 
or local-laws, or parts thereof, inconsistent herewith are hereby declared to be in- 
applicable to the provisions of this article. (1955, c. 1201, s. 5.) 

ARTICLE TOC, 

Rescue Squads. 

§ 160-191.11. Cities and counties authorized to expend funds for rescue 
squads.—The governing body of any county or incorporated city or town is 
hereby authorized to expend, in its discretion, either singularly or jointly, such funds 
as may be reasonably necessary to purchase and maintain rescue equipment and to 
finance the operation of a rescue squad or team in order to furnish assistance, either 
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within or outside the boundaries of such county or such city or town respectively, in 
case of accident or other casualty or when circumstances reasonably require the serv- 
ices of a rescue squad or team. (1959, c. 989.) 

SUBCHAPTER II. MUNICIPAL CORPORATION ACT OF 1917. 

ARTICLE 16. 

Operation of Subchapter. 

§ 160-192. Explanation of terms—The following words and phrases as used 
in this subchapter shall, unless a contrary intention clearly appears, have the fol- 
lowing meanings, respectively : 

The word “city” shall mean any city, town, or incorporated village. 
The words “officer” and “officers,” when used without further qualification or 

description, shall mean any person or persons holding any office in the city or in 
charge of any department or division of the city. The said words when used in con- 
trast with a board or members of a board, or with division heads, shall mean any of 
the persons in sole charge of a department of the city. 

The word “ordinance” shall mean an order of the governing body entitled “ordi- 
nance,” and designed for the regulation of any matter within the jurisdiction of the 
governing body as laid down in this subchapter. 

The phrase “‘qualified voter”’ shall mean any registered qualified voter. 
The phrase “regular municipal election” shall mean the biennial election of mu- 

nicipal officers for which provision is made in this subchapter. (1917, c. 136, sub-ch. 
Lops hese e ss fa) 

§ 160-193. Effect upon prior laws.—Nothing in this subchapter shall operate 
to repeal any local or special act of the General Assembly of North Carolina relating 
to cities, towns, and incorporated villages, but all such acts shall continue in full 
force and effect and in concurrence herewith, unless hereafter repealed or amended 
in manner provided for in this subchapter. The provisions of this subchapter shall 
not be construed to repeal the provisions as to cities and towns contained in sub- 
chapter I of this chapter, except in case they are inconsistent with this subchapter. 
The provisions of this subchapter, so far as they are the same as those of existing 
general laws, are intended as a continuation of said laws and not as new enactments, 
and so far as they give general powers to cities are supplementary to and additional to 
the special charters of cities which have not such powers, unless inconsistent with 
or repugnant thereto, and a repetition of such powers if already possessed by cities 
by virtue of special charters. The provisions of this subchapter shall not affect 
any act heretofore done, liability incurred, or right accrued or vested, or affect any 
suit or prosecution now pending or to be instituted to enforce any right or penalty or 
punish any offense. Subject to the foregoing provisions hereof, all laws or parts of 
laws in conflict with this subchapter are hereby to the extent of such conflict re- 
pealedi9(1917,c4136, sub-chi 1,5. Crp. s. 2775.) 

Effect upon Existing Charters—In case already existing powers, and not to repeal 
of a conflict between this subchapter and them. Clinton v. Johnson, 174 N. C. 286, 
a city charter the charter must prevail as 93 S. E. 776 (1917); Kendall v. Stafford, 
this subchapter is intended only to add to 178 N. C. 461, 101 S. E. 15 (1919). 

§ 160-194. Not to repeal Municipal Finance Act.—Nothing in this subchap- 
ter contained shall be construed to amend or repeal any provisions of the “Mu- 
nicipal Finance Act,” and wherever this subchapter and the “Municipal Finance Act” 
conflict, the “Municipal Finance Act’”’ shall control. (1917, c. 136, sub-ch. 16, Part 
VALS 14 CESS Se 29 16F) 
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ARTICLE 17. 

Organization under the Subchapter. 

§ 160-195. Municipal Board of Control; changing name of municipality.— 
The Municipal Board of Control shall be composed of the Secretary of State, the 
Attorney General, and the chairman of the Utilities Commission. The Attorney 
General shall be chairman and the Secretary of State shall be secretary of such 
Board. The said Municipal Board of Control shall have power and privilege of 
changing the name of any said town or municipal corporation within the bounds of 
the State of North Carolina; and the procedure for changing the name of any 
municipal corporation shall be the same as prescribed by §§ 160-197 and 160-198, 
(1917/72 136, sub-ch. 27s. 43°C.S7) s2-2779 711935, c. 440; 1941, c°977) 

Editor’s Note.—The 1935 amendment sub- 
stituted “Public Utilities Commissioner” for 
“chairman of the Corporation Commission.” 
(The officer is now the “chairman of the 
Utilities Commission.’’) 
It also added the last sentence relative to 
changing the name of a municipality. 

Restraining Execution of Order Chang- 
ing Name.—Where the complaint contains 
no allegation that the Board of Municipal 
Control has failed to observe and follow the 
requirements of the statutes and no allega- 

tion that the Board has acted capriciously 
or in bad faith, in a civil action to restrain 
the execution of an order changing the 
name of a town, demurrer to the complaint 
for failure to state a cause of action was 
properly sustained, and there was no error 
in the court’s dissolving a restraining order 
theretofore granted and dismissing the ac- 
tion. Hunsucker v. Winborne, 223 N. C. 
650, 27 S. E. (2d) 817 (1943). 

Cited in Burnsville v. Boone, 231 N. C. 
577,58 S. E. (2d). 351°(1950). 

§ 160-196. Number of persons and area included.—Any number of persons, 
not less than fifty, at least twenty-five of whom shall be freeholders or homesteaders, 
and twenty-five qualified voters living in the area proposed to be incorporated, 
which area shall have an assessed valuation of real property of at least twenty-five 
thousand dollars according to the last preceding assessment for taxes, and shall not 
be a part of nor within three miles of the area included in the limits of any city, 
town, or incorporated village already or hereafter existing, may be organized into a 
town upon compliance with the method herein set forth. (1917, c. 136, sub-ch. 2, s. 1; 
GeO. 2750 }: 1961; c 209) } 

Editor’s Note-—The 1961 amendment in- 
serted “nor within three miles of” near 
the end of the section. 
An act of the legislature expressly vali- 

dating and confirming a municipality as es- 
tablished cures all objections under this 
section. Starmount Co. v. Ohio Sav. Bank, 
etc., Co., 55 F. (2d) 649 (1932). 

§ 160-197. Petition filed—(a) What Petition Must Show.—A petition 
signed by a majority of the resident qualified electors and a majority of the resident 
freeholders or homesteaders of the territory proposed to be so organized shall be 
presented to the Secretary of State of North Carolina, accurately describing such 
territory, with map attached, containing the names of all qualified voters therein, 
the assessed valuation of such territory, and the proposed name of the new town. 
The petition shall further be signed by at least twenty-five resident freeholders or 
homesteaders of the age of twenty-one years or over, at least twenty of whom are 
qualified voters ; and further, the petition shall show the valuation of the real property 
of the proposed town to be at least twenty-five thousand dollars, according to the last 
preceding tax assessment; and the petition shall be verified by at least three of the 
signers who are qualified voters. 

(b) Order and Notice for Hearing—The Secretary of State shall thereupon 
make an order prescribing the time and place for the hearing of said petition be- 
fore the Municipal Board of Control. At least thirty days before the hearing, 
notice of such hearing shall be published once a week for four weeks in a news- 
paper published in the county where such territory is situate, designated as most 
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likely to give notice to the people of the territory proposed to be so organized or 
incorporated into a town; or, if no newspaper is so published, then in some news- 
paper of general circulation in such proposed city, town, or incorporated village; 
and such notice shall also be posted at the county courthouse door of such county 
for a like period. Such notice shall be signed by at least three of the freeholders 
signing the petition for the organization of the town. (1917, c. 136, sub-ch. 2, s. 2; 
C.5 iS. 2/515) 

Determining Compliance with Statutory or not the requirements of this and the fol- 
Requirements.—Upon the hearing by the lowing section have been complied with. 
Board of Municipal Control of a petition to Hunsucker v. Winborne, 223 N. C. 650, 27 
change the name of a town, the Board has’ §&. E. (2d) 817 (1943). 
power to investigate and determine whether 

§ 160-198. Hearing of petition and order made.——(a) Manner of Hearing. 
—Any qualified voter or taxpayer of such territory proposed to be incorporated 
into a town may appear at the hearing of such petition, and the matter shall be tried 
as an issue of fact by the Municipal Board of Control, and no formal answer to the 
petition need be filed. The Board may adjourn the hearing from time to time, in its 
discretion. 

(b) Order Creating Corporation——The Municipal Board of Control shall file its 
findings of fact at the close of such hearing, and if it shall appear that the allegations 
of the petition are true, and that all the requirements in this article have been sub- 
stantially complied with, the Board shall enter an order creating such territory into 
a town, giving it the name proposed in the petition. 

(c) Election of Officers Provided for—The Board of Control shall provide for 
the place of holding the first election for mayor and commissioners; and _ shall 
designate how many commissioners shall serve, as set forth in subchapter I of this 
chapter, naming the number of commissioners, not less than three nor more than 
seven. The election of mayor and commissioners shall be under the same laws as 
now govern the election of mayor and commissioners in subchapter I of this chapter. 
The Board of Control shall appoint a registrar and two judges of election to hold 
the first election for mayor and commissioners and make such order as may be 
deemed proper and necessary for the holding of said first election and the certifica- 
tion of persons elected as mayor and commissioners. The list of the names of 
qualified voters attached to the petition shall be treated as the registration of quali- 
fied voters for said election, but the Board may provide for the registration of any 
other qualified voters in the territory on or before the day of election. 

(d) Filing Papers; Fees——All the papers in reference to the organization of any 
town under this article shall be filed and recorded in the office of the Secretary of 
State, and certified copies thereof shall be filed and recorded in the office of the clerk 
of the superior court of the county in which the town organized is situated. The fees 
shall be the same as are now provided for the organization of private corporations 
and shall be paid out of the treasury of the city, town, or incorporated village. 

(e) When Organization Complete-——Upon the approval of the Board of Control 
and the recording of the papers in the offices above mentioned, the said town shall 
become a municipal corporation with all the powers and subject to all the laws gov- 
erning towns as set forth in subchapter I of this chapter and as in this subchapter 
set forth. (1O)7) cel 30, sib-ch. 2.96.3 3 Cn Seesme for 1 G4 Oncaea) 

({) The incorporation of municipal corporations by the Municipal Board of 
Control, under article 17 of chapter 160 of the General Statutes of North Carolina, 
which have occurred prior to the enactment of this subsection are hereby in all 
respects validated, confirmed and declared to be in all respects municipal corpora- 
tions, and all acts and things done by the duly elected officers of such municipal 
corporation in the performance of their official duties in accordance with the existing 
laws are hereby validated and confirmed. (1917, c. 136, sub-ch. 2, s. 3; C. S., s. 
2782 AOFOVEH1083 19535 CH10322) 
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Cross Reference.—See note to § 160-197. 
Editor’s Note—The 1949 amendment 

added the last two sentences of subsec- 
tion (c). 

The 1953 amendment struck out “and 

Cu. 160. Municrpat CorPoRATIONS § 160-200 

incorporated village will better subserve the 
interests of said persons and the public” 
formerly appearing immediately following 
“complied with” in subsection (b). It also 
added subsection (f). 

that the organization of such city, town, or 

ARTICLE 18. 

Powers of Municipal Corporations. 

Part 1. General Powers Enumerated. 

§ 160-199. Powers applicable to all cities and towns.—All the provisions of 
this article, conferring powers upon cities and towns, shall apply to all cities and 
towns, whether they have adopted a plan of government under this subchapter or 
not. And the powers herein granted are in addition to and not in substitution for 
existing powers of cities and towns. (1919, c. 296; C. S., s. 2786.) 

Cited in Hailey v. Winston-Salem, 196 
N2 Cal? 2144 S.. BO 877 (1928). 

§ 160-200. Corporate powers.—In addition to and co-ordinate with the power 
granted to cities in subchapter I of this chapter, and any acts affecting such cities, 
all cities shall have the following powers: 

(1) To acquire property in fee simple or a lesser interest or estate therein by 
purchase, gift, devise, bequest, appropriation, lease, or lease with privi- 
lege to purchase. 

(2) To sell, lease, hold, manage, and control such property and make all rules 
and regulations by ordinance or resolution which may be required to 
carry out fully the provisions of any conveyance, deed, or will in relation 
to any gift or bequest, or the provisions of any lease by which the city 
may acquire property. 

(3) To purchase, conduct, own, lease, and acquire public utilities. 

Cross Reference.—See § 160-282 et seq. 

(4) 
(5) 

To appropriate the money of the city for all lawful purposes. 
To create, provide for, construct, regulate, and maintain all things in the 

nature of public works, buildings, and improvements, including public 
libraries and equipment for the same. 

To supervise, regulate, or suppress, in the interest of public morals, public 
recreations, amusements and entertainments, and to define, prohibit, 
abate, or suppress all things detrimental to the health, morals, comfort, 
safety, convenience, and welfare of the people, and all nuisances and 
causes thereof. 

To pass such ordinances as are expedient for maintaining and promoting 
the peace, good government, and welfare of the city, and the morals and 
happiness of its citizens, and for the performance of all municipal 
functions. 

To provide for the destruction of noxious weeds, and for payment of the 
expense thereof by assessment or otherwise. 

To regulate the erection of fences, billboards, signs, and other structures, 
and provide for the removal or repair of insecure billboards, signs, and 
other structures. 

To make and enforce local police, sanitary, and other regulations. 
To open new streets, change, widen, extend, and close any street or alley 

that is now or may hereafter be opened, to purchase any land that may 
be necessary for the closing of such street or alley, and adopt such ordi- 
nances for the regulation and use of the streets, squares, and parks, and 
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other public property belonging to the city, as it may deem best for the 
public welfare of the citizens of the city. 

To adopt ordinances permitting the owners of property abutting on any 
public alley that is now or may hereafter be opened, to erect a loading 
and unloading platform or structure in such alleyway; provided, that 
such platform or structure, as determined by the governing body of the 
municipality, shall not unduly obstruct the use of the alleyway by the 
public. The governing body may, in its discretion, issue and revoke 
permits for the erection of such platform or structure and upon revoca- 
tion, the obstruction shall be immediately removed from the alleyway 
by the owner thereof. The provisions of this paragraph shall not apply 
to alleyways located in areas zoned for residential purposes. 

(12) To acquire, lay out, establish, and regulate parks within or without the 
corporate limits of the city for the use of the inhabitants of the same. 

Cross Reference.—See § 160-155 et seq. 

(13) To erect, repair, and alter all public buildings. 
(14) To regulate, restrain, and prohibit the running or going at large of horses, 

mules, cattle, sheep, swine, goats, chickens, and all other animals and 
fowl of whatsoever description, and to authorize the distraining and 
impounding and sale of the same for the costs of the proceedings and the 
penalty incurred and to order their destruction when they cannot be sold, 
and to impose penalties on the owners or keepers thereof for the viola- 
tion of any ordinance or regulation of said governing body, and to pre- 
vent, regulate, and control the driving of cattle, horses, and all other 
animals into or through the streets of the city. 

(15) To regulate and control plumbers and plumbing work, and to enforce effi- 
ciency in the same by examination of such plumbers and inspection of 
such plumbing work. 

(16) To regulate, control, and prohibit the keeping and management of houses 
or any building for the storage of gunpowder and other combustible, 
explosive, or dangerous materials within the city, and to regulate the 
keeping and conveying of the same, and to authorize and regulate the 
laying of pipes and the location and construction of houses, tanks, reser- 
voirs, and pumping stations for the storage of oil and gas. 

(17) To regulate, control, restrict, and prohibit the use and explosion of dyna- 
mite, firecrackers, or other explosives or fireworks of any and every kind, 
whether included in the above enumeration or not, and the sale of same, 
and all noises, amusements, or other practices or performances tending 
to annoy or frighten persons or teams, and the collection of persons on 
the streets or sidewalks or other public places in the city, whether for 
purposes of amusement, business, curiosity, or otherwise. 

(18) To direct, control, and prohibit the laying of railroad and street railway 
tracks, turnouts, and switches in the streets, avenues, and alleys of the 
city unless the same shall have been authorized by ordinance, and to 
require that all railroads, street railways, turnouts and switches shall be 
so constructed as not to interfere with the drainage of the city and with 
the ordinary travel and use of the streets, avenues, and alleys in the city, 
and to construct and keep in repair suitable crossings at the intersection 
of streets, avenues, and alleys and ditches, sewer and culverts, where the 
governing body shall deem it necessary, and to direct the use and regulate 
the speed of locomotive engines, trains, and cars within the city. 

(19) To make all suitable and proper regulations in regard to the use of the 
streets for street cars, and to regulate the speed, running, and operation 
of the same so as to prevent injury or inconvenience to the public. 

(20) To make such rules and regulations in relation to butchers as may be neces- 
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sary and proper; to establish and erect market houses, and designate, 
control, and regulate market places and privileges. 

Cross Reference—As to power of mu- 
nicipalities to establish and maintain meat 
inspection, see § 106-161. 

(21) To prohibit and punish the abuse of animals. 
(22) To acquire, establish, and maintain cemeteries and to regulate the burial of 

the dead and the registration of deaths, marriages, and births. 

Cross References.—As to registration of 51-18. As to registration of births and 
matriages by the register of deeds, see § deaths generally, see § 130-69 et seq. 

(23) To prohibit prize fighting, cock and dog fighting. 
(24) To regulate, restrict, and prohibit theaters, carnivals, circuses, shows, 

parades, exhibitions of showmen, and shows of any kind, and the exhi- 
bition of natural or artificial curiosities, caravans, menageries, musical 
and hypnotic exhibitions and performances. 

(25) To create and administer a special fund for the relief of indigent and help- 
less members of the police and fire departments who have become super- 
annuated, disabled, or injured in such service, and receive donations and 
bequests in aid of such fund and provide for its permanence and in- 
crease, and to prescribe and regulate the conditions under which, and 
the extent to which, the same shall be used for the purpose of such relief. 
Also, to insure policemen, firemen, or any class of city employees against 
death or disability, or both, during the term of their employment under 
forms of insurance known as group insurance; the amount of benefit on 
the life of any one person not to exceed the sum of five thousand dollars, 
and the premiums on such insurance to be payable out of the current 
funds of the municipality. If and when the Congress of the United 
States amends the Federal Social Security Act so as to extend its provi- 
sions to include municipal employees, each municipality is hereby author- 
ized to take such action or to appropriate such funds as are necessary to 
enlist their employees therein. 

Local Modification—City of Greensboro: tem for counties, cities, and towns, see § 
1955, c. 360; cities and towns in Halifax: 128-21 et seq. As to the firemen‘s relief 
1949, c. 1123. fund of North Carolina, see § 118-12 et seq. 

Cross References.—As to retirement sys- 

(26) To prevent and abate nuisances, whether on public or private property. 
(27) To regulate and prohibit the carrying on of any business which may be 

dangerous or detrimental to health. 
(28) To condemn and remove any and all buildings, partially destroyed or other- 

wise, in the city limits, or cause them to be removed, at the expense of 
the owner or owners, when dangerous to life, health, or other property, 
under such just rules and regulations as it may by ordinance establish; 
and likewise to suppress any and all other nuisances maintained in the 
city. 

Local Modification—Durham: 1959, c. As to zoning regulations, see § 160-172 et 
534; Morehead City: 1957, c. 716. seq. 

Cross References.—See § 160-182 et seq. 

(29) To provide for all inspections which may be expedient, proper, or neces- 
sary for the welfare, safety, and health of the city and its citizens, and 
regulate the fees for such inspection. 

Cross Reference.—As to power of mu- 
nicipality to establish and maintain meat 
inspection, see § 106-161. 
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(30) To require any or all articles of commerce or traffic to be gauged, inspected, 
measured, weighed, or metered, and to require every merchant, retail 
trader or dealer in mechandise of property of any description which is 
sold by weight or measure to have such weights and measures sealed and 
to be subject to inspection. 

(31) To provide for the regulation, diversion, and limitation of pedestrians and 
vehicular traffic upon public streets, highways, and sidewalks of the city 
and to regulate and limit vehicular parking on streets and highways in 
congested areas. 

In the regulation and limitation of vehicular traffic and parking in 
cities and towns the governing bodies may, in their discretion, enact 
ordinances providing for a system of parking meters designated to pro- 
mote traffic regulation and requiring a reasonable deposit (not in excess 
of five cents per hour) from those who park vehicles for stipulated 
periods of time in certain areas in which the congestion of vehicular 
traffic is such that public convenience and safety demand such regulation. 
The proceeds derived from the use of such parking meters shall be used 
exclusively for the purpose of making such regulation effective and for 
the expenses incurred by the city or town in the regulation and limitation 
of vehicular parking, and traffic relating to such parking, on the streets 
and highways of said cities and towns, or the proceeds derived from the 
use of such parking meters may be used to provide for the acquisition, 
construction, reconstruction, improvement, betterment, or extension and 
operation of off-street parking facilities as defined in § 160-414 (4), 
and may be pledged to amortize bonds or other evidence of debts issued 
for such purposes. Nothing contained in chapter two, section twenty- 
nine, of the Public Laws of one thousand nine hundred and twenty-one, 
or in section sixty-one of chapter four hundred and seven of the Public 
Laws of one thousand nine hundred and thirty-seven shall be construed 
as in any way affecting the validity of these parking meters or the fees 
required in the use thereof. 

The governing authorities of all cities and towns of North Carolina 
shall have the power to own, establish, regulate, operate and control 
municipal parking lots for parking of motor vehicles within the corporate 
limits of cities and towns. Cities and towns are likewise hereby author- 
ized, in their discretion, to make a charge for the use of such parking lots. 

Local Mbodification—Cumberland and_ city of Roanoke Rapids: 1949, c. 3; city of 
cities therein: 1941, c. 153, s. 2(a); Surry: Winston-Salem: 1947, c. 392; town of Bry- 
1947, c. 178; cities and towns in Orange: son City: 1947, c. 655; town of Warrenton: 
1941, c. 319; city of Greensboro: 1947, c. 1951, c. 631. 
392; city of Kings Mountain: 1951, c. 626; 

(32) To regulate the emission of smoke within the city but no regulation relative 
to the emission of smoke shall extend to the acts of an employee or 
servant of a railroad company in making necessary smoke when stoking 
or operating a coal burning locomotive. 

(33) To license, prohibit, and regulate pool and billiard rooms and dance halls, 
and in the interest of public morals provide for the revocation of such 
licenses. 

(34) To regulate and control electricians and electrical work and to enforce 
efficiency in the same by examination of such electricians and inspec- 
tion of such electrical work. 

(35) To license and regulate all vehicles operated for hire in the city. To re- 
quire that the operator of every jitney bus or taxicab and of every other 
motor vehicle, (other than jitney buses and taxicabs, operated under the 
jurisdiction of the Utilities Commission of North Carolina), engaged 
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in the business of transporting passengers for hire over the public streets 
of such city or town shall furnish and keep in effect for each such 
jitney bus, taxicab or other such motor vehicle so operated a policy of 
insurance or surety bond with sureties whose solvency shall at all times 
be subject to the approval of the governing body of such city or town, 
said policy of insurance or surety bond to be in such amount as may be 
fixed by the governing body of such city or town, not to exceed the sum 
of ten thousand dollars ($10,000.00), and to be conditioned on such 
operator responding in damages for any liability incurred on account of 
any injury to pergons or damage to property resulting from the operation 
of any such jitney bus, taxicab or other such motor vehicle, and to be 
filed with the governing body of such city or town as a condition prece- 
dent to the operation of any such jitney bus, taxicab or other such motor 
vehicle over the streets of such city or town. 

Local Modification—Buncombe: 1939, c. 
302. 

(36) To acquire property in fee simple and to use the lands now owned in fee 
simple or otherwise for the purpose of establishing and maintaining new 
cemeteries. "To abandon any cemetery which has not been used for inter- 
ment purposes within ten years, and to remove or consolidate such 
cemetery, so abandoned, and the monuments, tombstones, fences, walls 
and enclosures, and the contents of any graves therein, or any part of 
either, at its own expense, to or with any established cemetery main- 
tained for interment purposes; to take possession of, convey or utilize 
the lands in such abandoned cemetery, or any part thereof, as may best 
subserve the interests of the city or town. 

Cross References—See § 160-2, subdi- 
division (3). As to the care of cemeteries, 
see §§ 160-258, 160-259 and 160-260. 

(36a) ‘To require that drivers and operators of taxicabs engaged in the business 
of transporting passengers for hire over the public streets of any city or 
town, make application to and receive from the governing board of any 
such city or town a driver’s or operator’s permit before operating or 
driving any such vehicle. The governing board may refuse to issue such 
permit to any person who has been convicted of: a felony; a violation 
of any federal or State statute relating to the use, possession, or sale of 
intoxicating liquors; any federal or State statute relating to prostitution ; 
any federal or State statute relating to the use, possession, or sale of 
narcotic drugs; or to any person who is not a citizen of the United States; 
or to any person who is a habitual user of intoxicating liquors or narcotic 
drugs ; or to a person who has been a habitual violator of traffic laws or 
ordinances. 

The governing body may revoke any such driver’s or operator’s permit 
if the person holding such permit is convicted of: a felony; or violation 
of any federal or State statute relating to the possession or sale of intoxi- 
cating liquors; or violation of any federal or State statute relating to 
prostitution; or any federal or State statute relating to the use, posses- 
sion or sale of narcotic drugs; or repeated violations of traffic laws or 
ordinances ; or becomes a habitual user of intoxicating liquors or narcotic 
drugs. 

The governing body may also require operators and drivers of taxi- 
cabs to prominently post and display in each taxicab, so as to be visible 
to the passengers therein, permit, rates and/or fares, fingerprints, photo- 
graphs, and such other identification matter as deemed proper and ad- 
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visable. The governing body is also authorized to establish the rates 
which may be charged by taxicab operators, and may grant franchises to 
taxicab operators on such terms as it deems advisable. 

Local Modification—Cherokee: 1951, c. 
216. 

(37) In cities or towns having a population of not less than twenty thousand 
inhabitants, the governing bodies may, in their discretion, create and 
establish a civil service with reference to any and all of the employees 
of such municipalities, and prescribe rules and regulations for the conduct 
and government of such civil service. 

Cross Reference.—As to merit system for district, county, and State, see § 126-1 et 
certain departments and agencies of city, seq. 

(38) Every incorporated city or town in the State, in addition to the other 
powers granted unto it by this chapter, shall have the following enumer- 
ated powers: 

Whenever there shall be in any incorporated city or town a lot or lots 
owned by one or more persons, upon which water shall collect, either by 
falling upon the said lot or lots or collected thereon by drainage or other- 
wise from adjacent lots, no adequate drainage from which is provided 
by natural means, the governing body of any such city or town, upon 
being advised by the health officer of the said city or town, or the health 
officer of the county in which the town is located, that the conditions so 
existing are, or are liable to become, a nuisance and a menace to health 
in such city or town, is authorized to abate the nuisance, and to that end 
may proceed to abate it in the following manner: 

Such city or town shall cause a survey to be made by a competent 
engineer to ascertain the means and methods and costs of providing an 
adequate drainage from such lot or lots and such engineer shall prepare 
plans and specifications to provide such drainage, with the estimated cost 
thereof and in making such survey he shall include therein the area of 
adjoining and adjacent lots which will be drained by such system of 
drainage. He shall also include in such survey the area of all adjoining 
and adjacent lots from which water flows and is gathered upon the lot 
or lots which are to be drained. ‘The city or town shall thereupon cause 
notice to be published once in a newspaper published in the municipality, 
or if no newspaper is published in the municipality, then in a newspaper 
published in the county and of general circulation in the municipality, 
or if no newspaper is published in the county, said notice shall be posted 
in three public places in the municipality, which notice shall state in 
general and briefly the fact that a nuisance has been created and su 
declared, and that it is the purpose of the city or town to abate the same 
by causing a system of drainage to be put in, and that the cost thereof 
is to be paid or assessed in one of the ways hereinafter provided, that the 
report of the engineer is on file and subject to inspection, and that on a 
date to be named in the notice a hearing will be had before the board as 
to whether the plan shall be adopted and the assessment made, at which 
hearing the persons affected may be present and present such objections 
as they may have to the adoption of the report of the engineer and the 
doing of the work. Said notice shall also contain the names of the 
owners of the property affected in so far as the same can be ascertained 
on reasonable inquiry. Said notice shall be published or posted at least 
ten days before the hearing. 

At the hearing provided for, if the governing body of the city or town 
shall determine that the work shall be done, and that the plans and specifi- 
cations of the engineer are proper, it may adopt the said plans and 
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specifications, and have the work done, either by letting a contract there- 
for or otherwise, and in the event a contract is let, it shall be advertised 
as is provided for in other cases of municipal work. 

At the hearing above provided for, the governing body shall also deter- 
mine the manner in which the cost of said work shall be paid or assessed, 
which shall be in either of the following ways: (i) Each and every lot 
affected by the plan or system shall be assessed with the cost thereof 
upon the following basis: that is to say, such proportion of the total cost 
of the survey and construction as the area of said lot bears to the total 
area as shown by the plans of the engineer when adopted by the govern- 
ing body, which sum shall be due in such annual installments as the gov- 
erning body may determine, which shall not exceed five in number, and 
such installments shall bear interest; (ii) The cost of the survey and the 
construction of the main drains shall be borne by the municipality, and 
the cost of the construction of tributary drains assessed against the lots 
on which such tributary drains are constructed so that each lot shall bear 
the expense of tributary drains constructed on it. Said assessments shall 
be due in such annual installments as the governing body may determine, 
which shall not exceed five in number, and such installments shall bear 
interest. 

The area which shall be included within and drained by the plans and 
specifications as herein provided for is hereby declared to be a “special 
improvement district.” 

The full faith and credit of such city or town shall be pledged for the 
payment of the said notes and interest when due. 

The powers herein contained and hereby conferred are additional to 
any other powers conferred by any other law or laws, and are not affected 
by any limitations imposed by any other law. 

The assessments, when made, shall be a lien upon the property bene- 
fited, and shall be collectible by the same means and methods as are other 
assessments for local or special improvements as is provided for in 
article nine of this chapter. 

All acts or proceedings done or taken under this subdivision of this 
section prior to February 17, 1923, shall be valid. 

Cross Reference—As to letting of con- 
tract by municipality, county, etc., see § 
143-129 et seq. 

(39) The governing authorities of all cities and towns of North Carolina shall 
have the power to pass, alter, amend and repeal ordinances regulating 
the opening and closing hours of barber shops. 

(40) The governing body of any municipality or other political subdivision of 
the State may, in its discretion, establish and support a public art gal- 
lery, museum or art center, using for such establishment and support any 
nontax revenues which may be available for such purposes. Such mu- 
nicipality or other political subdivision may, in its discretion, also support 
or assist in supporting any art gallery, museum or art center which is 
located in its territorial area and which is owned or operated by any 
nonprofit corporation provided such art gallery, museum or art center 
is open to the public, and to such end the municipality or other political 
subdivision may enter into a contract or other arrangement with such 
nonprofit corporation. The word “support” as used in this subsection 
shall include, but is not limited to, purchase of land for art gallery, 
museum or art center buildings, purchase and erection of buildings for 
art gallery, museums or art centers, purchase of paintings and other 
artistic works, purchase of materials and equipment, compensation of 
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art gallery, museum or art center personnel, and all maintenance ex- 
penses for necessary property and equipment. 

The governing body of any municipality or other political subdivision 
of the State may, in its discretion, submit to the voters at a special elec- 
tion the question of whether a special tax shall be levied for the support 
of such art gallery, museum or art center. Such question shall be sub- 
mitted to the voters either at the next general election for the officers of 
the municipality or other political subdivision of the State, or at a special 
election to be called by the governing body of the municipality or other 
political subdivision of the State for that purpose: Provided, that no 
special election shall be held within sixty (60) days of any general elec- 
tion for State, county or municipal officers. Such special election shall 
be conducted according to the laws governing general elections for officers 
in such municipality or other political subdivision of the State. The 
form of the question as stated on the ballot shall be in substantially the 
words: “For the levy of a special public art gallery, museum or art 
center fax, OL. s10t more thane. 2 ee en cents ( ¢)” and “Against the 
levy of a special public art gallery, museum or art center tax of not 
MOreeludly pace ee cents ( ¢).” Such affirmative and negative 
forms shall be printed upon one ballot, containing squares opposite the 
affirmative and the negative forms, in one of which squares the voter may 
make a mark (X). Provided, that the maximum tax levy to be sub- 
mitted to the voters shall be determined by the governing body of such 
municipality or other political subdivision of the State, which maximum 
shall in no event exceed ten cents (10¢) on the one hundred dollars 
($100.00) valuation of property. If a majority of the qualified voters 
voting in such election favor the levy of the tax, the governing body of 
the municipality or other political subdivision of the State shall levy 
and cause to be collected as other general taxes are collected, a special 
public art gallery, museum or art center tax within the limits approved by 
the voters in an amount which, when taken with nontax revenues, will 
be sufficient to meet annual appropriations for public art gallery, museum 
or art center purposes approved by the governing body of such munici- 
pality or other political subdivision of the State. 

(41) To adopt by reference thereto in an ordinance any published technical code 
or any standards or regulations promulgated by any public agency. Upon 
such adoption, such technical code, standards, or regulations shall have the 
force of law within the jurisdiction of the municipality, subject to the 
provisions of G. S. 143-138 (e) ; provided, that any municipality adopt- 
ing by reference any technical code, standards, or regulations under 
authority of this section shall maintain conveniently accessible for public 
inspection an official copy of the same. 

(42) To prohibit or to regulate itinerant merchants, peddlers, hawkers and solic- 
itors. Such regulations may include, but shall not be limited to, require- 
ments that an application be submitted, that a permit be issued, that an 
investigation be made, that such activities be reasonably limited as to time 
and area, that proper credentials and proof of financial stability be sub- 
mitted, and that an adequate bond be posted to protect the public from 
fraud 91726, 136 7sub-chy Sse ie OlO sccm 3623/7 NG. stare 
Exit Sésso192020%3 "5.3102 1921 Mere is03 xe oess. 1921 seul aloes: 
cenZ0 2102 1925 ch 200 1955 Ace 270 hse O30N or 164s Oe ceo 
sSH1822°c4272> T1943, 6593s; Fe 19458c85640s: 2 910474 cl 7 one 
CoML OS S524: CRS 4Mss Zen LOS SN Cl 7151955 oC 355 set O5/ atmos 
1959, c. 95; 1961, c. 309; 1963, cc. 789, 790, 986.) 
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I. General Consideration. 
II. Streets and Parking. 

III. Operators and Drivers of Taxicabs. 
IV. Sunday Ordinances. 
V. Powers as to Particular Matters. 

I. GENERAL CONSIDERATION. 
Cross References.—As to power to pass 

ordinances prior to the passage of this act, 
see § 160-52 et seq. As to power to appro- 
priate money for local development, see § 
158-1. As to power to avail itself of pro- 
visions of the bankruptcy law, see § 23-48. 
As to authority to aid and co-operate with 
the federal government and housing au- 
thorities in the planning, construction and 
operation of housing projects, see § 157-40 
etesced. 

Editor’s Note.—The second 1921 amend- 
ment added subdivision (38). ‘The first 
1923 amendment added to subdivision (25) 
the provision for group insurance, and the 
second 1923 amendment made changes in 
subdivision (38). 

The 1925 amendment made subdivision 
(11) applicable to alleys, and provided for 
the purchase of land necessary for closing 
streets or alleys. 

The 1935 amendment added all of sub- 
division (35) except the first sentence, and 
the 1949 amendment added subdivision (39). 
The 1941 amendments added that part of 
subdivision (31) which appears after “city” 
in the first paragraph thereof. 

The 1943 amendment inserted subdivision 
(36a) and the 1945 amendment added the 
last sentence thereof. Prior to the 1947 
amendment the second paragraph of sub- 
division (31) was not applicable to munici- 
palities of 20,000 or less. 

The first 1949 amendment added the last 
sentence of subdivision (25). The second 
1949 amendment added at the end of sub- 
division (5) “including public libraries and 
equipment for the same.” And the third 
1949 amendment rewrote subdivision (32). 

The 1953 amendment inserted in the 
second paragraph of subdivision (31) the 
provision as to off-street parking facilities. 
And the 1955 amendment added subdivision 
(40). The 1957 amendment made subdi- 
vision (28) applicable to partially destroyed 
buildings. The 1959 amendment substi- 
tuted “five thousand” for “two thousand” 
in subdivision (25). 

The 1961 amendment inserted the sec- 
ond sentence in the first paragraph of sub- 
division (40). 

The first 1963 amendment added sub- 
division (42), the second 1963 amendment 
added subdivision (41) and the third 1963 
amendment added the second paragraph 
to subdivision (11). 

Session Laws 1945, c. 176, made subdi- 
visions (35), (36) and (36a) of this section 
applicable to the town of Rockingham in 
Richmond County. 

For acts relating to parking meters in 
certain localities not affected by chapters 
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20 and 136 of the General Statutes, see 
Session Laws 1947, c. 54 (city of Shelby); 
c. 66 (town of Laurinburg); c. 735 (town 
of Mooresville); c. 1035 (Cabarrus county). 
And see Session Laws 1947, c. 675, amended 
by Session Laws 1949, c. 573, relating to 
city of Statesville. 

For comment on the 1923 amendments 
see 1 N. C. Law Rev. 274, 277; on the 1943 
amendment, see 21 N. C. Law Rev. 358; 
on the 1949 amendment, see 27 N. C. Law 
Rev. 474. As to comment in regard to 
control over grade crossings, see 2 N. C. 
Law Rey. 102. 

For comment on the 1953 amendment, 
see 31 N. C. Law Rev. 426. 

Control of Municipal Territory and Af- 
fairs—‘“When a municipal corporation is 
established it takes control of the territory 
and affairs over which it is given authority 
to the exclusion of other governmental 
agencies. The object of incorporating a 
town or city is to invest the inhabitants of 
the municipality with the government of 
all matters that are of special municipal 
concern, and certainly the streets are as 
much of a special and local concern as 
anything connected with a town or city can 
well be. It ought, therefore, to be pre- 
sumed that they pass under the exclusive 
control of the municipality so soon as it 
comes into existence under the law. Gunter 
Wo weuai@rnel, iG IN|, (C, ABR qe) SS, IE, Zs) 
(1923).” Parsons v. Wright, 223 N. C. 520, 
Pe Sy 1 (ab) GEES (GHB) 

General Statutes Supplement Charter 
Provisions.—The provisions of a municipal 
charter are supplemented by the General 
Statutes of the State. Parsons v. Wright, 
223, N: ©. 1520, 27 S: B. (2d) 534 (1948). 

Municipal corporations have no inherent 
police powers and can exercise only those 
conferred by this section and such powers 
as are conferred are subject to strict con- 
struction. Kass v. Hedgpeth, 226 N. C. 405, 
38 S. E. (2d) 164 (1946). 

Ordinance within Power Granted Is Pre- 
sumed Reasonable—When an ordinance is 
within the grant of power to the munici- 
pality, the presumption is that it is reason- 
able. Gene’s, Inc. v. Charlotte, 259 N. C. 
113 129 oneness o (1963). 

Incinerator for Disposition of Garbage. 
—An incinerator operated by a city for the 
burning of its garbage comes within the 
authority conferred upon it by statute and, 
its operation being a purely governmental 
function, exercised as a local agency of 
State government, the city is not liable for 
an injury caused by defect therein to an 
employee, in the absence of statutory pro- 
vision to the contrary. Scales v. Winston- 
Salem, 189 N. C. 469, 127 S. E. 543 (1925). 
Recovery of Excess Tax.—In order to 

recover money paid a municipality as a 
license tax in excess of the amount the 
town was lawfully authorized to collect, 
and in the absence of statutory regulations, 
or under the common law, it is necessary 
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that the one so paying should have done 
so under protest at the time or under cir- 
cumstances of duress or such as would en- 
danger his person or property; and where 
the payment has been voluntarily made, 
the action may not be successfully main- 
tained. Blackwell v. Gastonia, 181 N. C. 
378, 107 S. BE. 218 (1921). 
Quoted in Clark v. Scheld, 253 N. C. 732, 

117 S. E. (2d) 838 (1961). 
Stated i Hinshaw v. McIver, 244 N. C. 

256, 93 S. (2d) 90 (1956). 
Cited in rypee ss v. Kinston, 199 N. C. 

72, 154 S. E. 76 (1930); Williamson vy. High 
Point, 212. N.C. 96; 195 S. E. 90 (1938); 
Shuford v. Waynesville, 214 NG. 135, 198 
S. E. 585 (1938); Hodges v. Charlotte, 214 
N. C. 737, 200 S. E. a oy Petty v. 
Lemmons, 217 N. C. 492, 8 S. (2d) 616 
(1940); Murphy v. High pea 218 N. C. 
597, 12 S. E. (2d) 1 (1940); Sanders v. 
Smithfield, 221 N. C. 166, 19 S. E. (2d) 
630 (1942); hears V. Charlotte, oe omNG 
C. 639, 27'S. E. (2d) 650 (1943); as to 
subdivision (36a), in Airlines Transp., Inc. 
v. Tobin, 198 F. (2d) 249 (1952); as to sub- 
division (5) in Jamison vy. Charlotte, 239 
N. C. 423, 79 S. E. (2d) 797 (1954); Davis 
y. Charlotte, 242. N..C. 670, 89S. E.. €2d) 
406 (1955); Rhyne v. Mount Holly, 251 
N. C. 521, 112 S. E. (2d) 40 (2960). 

II. STREETS AND PARKING. 
Cross References.—As to power of mu- 

nicipality to use revenue from on-street 
parking meters to finance off-street park- 
ing facilities, see also § 160-499 and the an- 
notations thereunder. As to notice required 
of closing of street, see annotation under 
§ 153-9 (17). 
The opening and closing of streets is a 

governmental function—Bessemer  Im- 
provement Co. v. Greensboro, 247 N. C. 
549, 101 S. E. (2d) 336 (1958). 

Regulation of Selling from Mobile Units 
on Streets—In the exercise of express 
powers conferred upon municipal corpo- 
rations by the General Assembly a munic- 
ipal corporation has the implied power to 
adopt an ordinance providing for the rea- 
sonable regulation, but not for the pro- 
hibition, of the sale and offering for sale 
of merchandise upon its streets from mo- 
bile units. State v. Byrd, 259 N. C. 141, 
130 S. E. (2d) 55 (1963), decided prior to 
the 1963 amendment which added _ sub- 
division (42) of this section giving authority 
to prohibit peddlers, etc. 

Authority to Lay Out and Open Streets. 
—A municipal corporation is usually given 
express power by its charter to lay out 
and open streets. Such charter provisions 
are supplemented by our general statutes. 
Under the power thus conferred the munic- 
ipal authorities are the sole judges of the 
necessity or expediency of exercising that 
right. Its power over its streets is ex- 
clusive. Waynesville v. Satterthwait, 136 
N. C. 226, 48 S. E. 661 (1904); Moore v. 
Meroney, 154 N. C. 158, 69 S. E. 838 (1910); 
Michaux v. Rocky Mount, 193 N. C. 550, 
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137 S. E. 663 (1927). ‘Authorities of the 
county embracing such municipality are 
precluded from exercising the same power 
within the same territory. Parsons v. 
Wright, 223 N. C. 520, 27 S. E. (2d) 534 
(1943). 
Closing Streets—Defendant town, in 

co-operation with the federal and State 
authorities in procuring the construction 
of an underpass and the elimination of 
two grade crossings, closed two of its 
streets at the railroad crossings. This 
action was instituted by property holders 
adjacent to the railroad tracks and along 
one of the closed streets, alleging that the 
order closing the streets was ultra vires 
and resulted in the creation of a nuisance 
causing injury to plaintiffs’ property. It 
was held that defendant town had author- 
ity, under express provision of its charter 
and under this section to close the said 
streets at the crossings in the interest of 
public welfare, and therefore the closing 
of the streets was in the exercise of a dis- 
cretionary governmental power with which 
the courts can interfere only in instances 
of fraud or oppression constituting a mani- 
fest abuse of discretion, and did not con- 
stitute a nuisance of abuse of discretion, 
defendant town’s demurrer to the complaint 
was properly sustained. Sanders v. Atlan- 
tic (Coast ine |R, Cos.216.Ne Cigi2 4 
S. E. (2d) 902 (1939). 
Narrowing Sidewalk.—An abutting owner 

may not recover from a city damages re- 
sulting to his property by reason of the 
fact that the abutting sidewalk has been 
narrowed in order to widen the street under 
orders of the city commissioners, the width 
of the street and sidewalk being within the 
sound discretion of the commissioners. 
See also, § 160-78. Ham v. Durham, 205 
Nia CMLOT a7 0n5: 5. 1801924). 

License to Beg or Solicit Contributions 
on Streets.—A city ordinance in pursuance 
of subdivision (11) of this section requiring 
a license to be issued by the municipal 
authorities to beg upon the city streets or 
to solicit contributions for charitable or 
religious purposes, in accordance with 
whether the person or purpose is ascer- 
tained by such authorities as worthy or 
whether the moneys solicited will be prop- 
erly applied, is a valid and undiscriminating 
exercise of a police power, and not unlawful 
as an interference with the religious liber- 
ties of our people, or an obstruction to the 
lawful pursuit of their business. State v. 
Hundley,* 195. N. C0377, 51420. 55 B30 
(1928). 

Regulation of Traffic and Use of Streets. 
—Every municipal corporation has specific 
statutory authority to adopt such ordi- 
nances for the regulation and use of its 
streets as it deems best for the public wel- 
fare of its citizens are to provide for the 
regulation and diversion of vehicular traf- 
fic upon its streets. Gene’s, Inc. v. Char- 
lotte, 259 N. C. 118, 129 S. E. (2d) 889 
(1963). 

In the installation and maintenance of 
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traffic light signals pursuant to authority 
of this section, a city exercises a discre- 
tionary governmental function solely for 
the benefit of the public, and may not be 
held liable for negligence of its officers 
and agents in respect thereto. Hamilton v. 
Hamlet, 238 N. C. 741, 78 S. E. (2d). 770 
(1953). 
The installation and maintenance of 

traffic lights by a municipality under au- 
thority of subdivisions (11) and (31) is in 
the interest of the public safety in the exer- 
cise of the police power, and is a discre- 
tionary governmental function. Hodges v. 
ae 214 Ne CP737;8 2000S E889 
1939). 
Regulation of Parking of WVehicles—A 

city ordinance prohibiting parking of au- 
tomobiles on one side of a street on cer- 
tain blocks where, because of the narrow- 
ness of the street, there is insufficient room 
for cars to pass between parked cars and 
a street-car track in the street, is valid in 
the light of subdivision (31) of this section. 
State vei Carter, 205° N:- C.0761;172°S.0R,. 
415 (1934). 

This section, prior to the 1941 amend- 
ment of subdivision (31), did not confer 
upon a municipality authority to enact or- 
dinances imposing a parking fee or charge 
for a parking space. Rhodes y. Raleigh, 
217 N. C. 627, 9 S. E. (2d) 389 (4940). 
A municipality may require a motorist 

who parks his vehicle in a parking meter 
zone to set the meter in operation by de- 
positing a coin, provided that the deposit 
of the coin is the method selected by its 
governing body in the exercise of its dis- 
cretion for the purpose of regulating park- 
ing in the interest of the public convenience 
and not as a revenue raising measure. State 
Vv. Scoggin, 236 N.C. 1,072 S..E. (2d) 97 
(1952). 
The deposit of a coin by a motorist at 

the time of parking, to activate the park- 
ing meter, is not a fee or charge or toll 
for using the parking space. It is simply 
the method adopted by the governing au- 
thorities of the city for putting the meter 
in operation. The revenue derived there- 
from is expressly set apart and dedicated 
to a particular use by the legislature in 
the act granting authority to municipali- 
ties to regulate parking in areas congested 
by motor traffic by the use of parking 
meters. Britt v. Wilmington, 236 N. C. 
446, 73 S. E. (2d) 289 (1952). 

But Revenue Derived Is in the Nature 
of a Tax.—The revenue derived from the 
on-street parking facilities is exacted in 
the performance of a governmental func- 
tion. It must be set apart and used for a 
specific purpose. By whatever name called, 
1EiGM ethers nattiromOtm Quutaxcmueb ttt tanv. 
Wilmington, 236 N. C. 446, 73 S. E. (2d) 
289 (1952). 

Validity of Parking Meter Ordinances. 
—Where a municipal ordinance prescribes 
one-hour and two-hour parking meter 
zones upon the deposit of a five-cent coin, 
the ordinance may permit by nonpenal 
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provisions that a motorist may deposit a 
one-cent coin for a shorter length of time, 
provided the motorist may, by depositing 
additional pennies, not to exceed a total 
of five, remain in the parking space for the 
total length of time prescribed by the ordi- 
nance for such zone. State v. Scoggin, 236 
N. C. 1, 72 S. E. (2d) 97 (1952). 
Where a municipal ordinance prescribes 

that parking in a designated zone should 
be limited to one hour, a motorist cannot 
be conyicted of overtime parking when he 
parks in such zone for less than the pre- 
scribed one hour period, and a provision of 
the ordinance that a motorist should be 
subject to criminal prosecution if he parks 
in the one hour zone for longer than twelve 
minutes upon the deposit of a one-cent coin, 
or twenty-four minutes upon the deposit 
of two one-cent coins for successive periods, 
is held unconstitutional as being discrim- 
inatory and as making the period of time 
dependent not upon public convenience 
but upon the amount of money deposited. 
State v. Scoggin, 236 N. C. 1, 72 S. E. (2d) 
97 (1952). 

Contract Binding City to Enact Park- 
ing Meter Ordinance—A municipality may 
not bind itself to enact or enforce on-street 
and off-street parking regulations by penal 
ordinance for the period during which 
bonds issued to provide off-street parking 
facilities should be outstanding, since it 
may not contract away or bind itself in 
regard to its freedom to enact govern- 
mental regulations. Britt v. Wilmington, 
236 N. C. 446, 73 S. E. (2d) 289 (1952). 

ine Graham even Marparice Copp 104k. 
(2d) 616 (1952), it was held that a contract 
made with a parking meter manufacturer 
by city commissioners whereby they agreed 
to enact ordinances requiring parking 
meters and to enforce these ordinances 
until the meters were paid for, did not con- 
stitute a bargaining away of governmental 
powers, but was valid and binding upon 
the commissioners’ successors in office. 

III. OPERATORS AND DRIVERS 
OF TAXICABS. 

Licensing and Regulation in General.— 
The legislature has deemed it to be the 
part of wisdom to delegate to the various 
municipalities of the State the power to 
license, regulate and control the operators 
and drivers of taxicabs. In the exercise 
of this delegated power, it is the duty of 
the municipal authorities, in their sound 
discretion, to determine what ordinances 
or regulations are reasonably necessary for 
the protection of the public or the better 
government of the town; and when in the 
exercise of such discretion an ordinance is 
adopted, it is presumed to be valid; and, the 
courts will not declare it invalid unless it 
is clearly shown to be so. State v. Stallings, 
230. N.)C.. 252, 52 S. E. (2d) 901 (1949); 
Victory Cat'ComveShaw,.232'N. C.438, 
59 S. E. (2d) 573 (1950). 

Subdivision (35) imposed no requirement 
or obligation but merely conferred a power, 
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to be exercised if the legislative body of 
a municipal corporation saw fit to do so, 
and it speaks only of “a policy of insurance 
or surety bond” and contains no reference 
to a deposit of cash or securities on like 
condition. Perrell v. Beaty Service Co., 248 
Ne C2183, 5109 SucK: (2d)97850(1958)- 

Security Not Liable for Injury on Pri- 
vate Garage Premises—Where a munici- 
pal ordinance passed pursuant to this sub- 
section required taxicab operators to de- 
posit insurance, surety bonds, or cash or 
securities, conditioned upon the payment 
of a final judgment in favor of any person 
injured by the operation of a cab over the 
municipal streets, the cash or securities 
deposited for the operation of cabs under 
a stipulated trade name, filed with the 
municipality under an agreement pursuant 
to the ordinance, did not cover a final 
judgment for injuries to a garage mechanic 
from the negligent operation of the cab 
while on private garage premises. Perrell 
v. Beaty Service Co., 248 N. C. 153, 102 

E. (2d) 785 (1958). 
As used in subdivision (36a), the word 

“franchise” denotes a right or privilege 
conferred by law—a special privilege con- 
ferred by government on an_ individual, 
natural or corporate, which is not enjoyed 
by its citizens generally, of common right. 
Ordinarily the grant of a franchise when 
accepted and acted on creates a contract 
which is binding on the grantor and the 
grantee. Hence, the grant of a franchise 
contemplates, and usually embraces, ex- 
press conditions and stipulations as to 
standards of service, and so forth, which 
the grantee or holder of the franchise must 
perform. Victory Cab Co. v. Charlotte, 
234 N. C. 572, 68 S. E. (2d) 433 (1951). 

Requiring Taxicab Drivers to Wear Dis- 
tinctive Insignia—It is not an unlawful, 
unreasonabe or an arbitrary exercise of 
the police power which has been delegated 
to local municipal authorities by the legis- 
lature, for a city to require, as a condition 
incident to the privilege of operating a 
taxicab on its streets, that the driver of 
such taxicab shall wear a distinctive cap 
or other insignia while operating a taxicab, 
to show that he is a duly licensed taxicab 
driver. Such a requirement would seem to 
be reasonable and a protection to the public 
against unlicensed drivers or operators. 
Statesvs Stallingsy 2305NwCyw25285205.2hs 
(2d) 901 (1949). 
Requiring Taxicab Operators to Secure 

Liability Insurance.—An ordinance requir- 
ing operators of taxicabs or other motor 
vehicles for hire to secure liability insur- 
ance or enter into bond with personal or 
corporate surety is a valid exercise of the 
police power and expressly authorized by 
this section and does not violate the Four- 
teenth Amendment of the Federal Consti- 
tution, the operation of vehicles for gain 
being a special and extraordinary use of 
the city’s streets, which it has the power 
to condition by ordinance uniform upon all 
coming within the classification. Watkins 
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v. Iseley, 209 N. C. 256, 183 S. E. 365 
(1936), citing Packard v. Banton, 264 U. S. 
140, 44 S. Ct. 257, 68 L. Ed. 596 (1924). 

Coverage of Indemnity Bond.—An in- 
demnity bond for a taxi corporation did 
not cover liability for injuries inflicted 
prior to the execution of the bond. Man- 
heim v. Virginia Surety Co., 215 N. C. 
693, 5385.nbe (od) Piar(1935)). 
The words “terms” as used in subdivision 

(36a) is referable to the covenants to be 
made and required in connection with the 
issuance of franchises, rather than to any 
monetary consideration to be charged there- 
for. Victory Cab Co. v. Charlotte, 234 
N. C. 572, 68 S. E. (2d) 433 (1951). 

The word “terms” as used in subdivision 
(36a) is not referable to and does not au- 
thorize the assessment and collection of 
fees by a city or town in consideration for 
franchise privileges to be granted taxicab 
operators. Victory Cab Co. v. Charlotte, 
234 N. C, 572, 68 S. E. (2d) 433 (1951). 

Subdivision (36a) does not authorize a 
city to impose exactions on taxicabs beyond 
the limits fixed by § 20-97, subsections (a) 
and (b). Victory Cab Co. v. Charlotte, 
234° N. °C) -572; 68S, E> (2d) 433"-(1951): 

IV. SUNDAY ORDINANCES. 
Ordinances Constitutional Ordinances 

prohibiting certain activities on Sunday, 
enacted pursuant to this section, are not 
in contravention of art. I, § 26 of the State 
Constitution. State v. McGee, 237 N. C. 
633, 75 S. E. (2d) 783 (1953). 

Municipalities May Enact.—By virtue of 
this section the power to enact Sunday or- 
dinances has been delegated to the munici- 
palities of the State. State v. Trantham, 
230BN» Caos seo mk. (2d) 198 (1949). 

Power to Enact Not Repealed by Re- 
peal of § 103-1.—Neither the repeal of § 
103-1, nor the provision in the repealing 
act with respect to the repeal of all laws 
and clauses of laws in conflict therewith, 
has the effect of repealing the power 
granted to municipalities by subdivisions 
(6), (7) and (10) of this section to enact 
ordinances requiring the observance of 
Sunday. State v. McGee, 237 N. C. 633, 
75 S. E. (2d) 783 (1953). 

Regulating the sale of merchandise, 
drinks, etc., on Sunday is a valid exercise 
of the police powers of an incorporated 
city or town. And while the service of 
meals within the municipality at restaurants, 
etc., is a necessity, permitting the sale of 
coffee, tea, etc., the sale of coca-cola as a 
part of the meals is not included, and a 
sale thereof as a part of the meal may be 
prohibited by ordinance. State v. Wed- 
dington, 188 N. C. 643, 125 S. E. 257 (1924). 

V. POWERS one ae PARTICULAR 
MATTERS. 

Acquisition and eee of Parks. 
—Under the provision of our general stat- 
utes, a city or town is given authority to 
acquire and maintain parks for the use of 
its citizens beyond its corporate limits, and 
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to provide suitable streets or ways of 
access thereto for the purpose. Berry v. 
Durham, 166 N.C. 642%, 119 SAR. .748 
(1923). 

Lease of Part of Municipal Building. — 
A city has authority under this section to 
lease an auditorium in its municipal build- 
ing which was equipped at the time the 
building was erected with a ticket booth 
and a moving picture projecting equipment, 
it appearing that the lease does not involve 
property held in trust for the use of the 
city, or property devoted to governmental 
purposes, although administrative offices of 
the city are located elsewhere in the build- 
ing. Cline v. Hickory, 207 N. C. 125, 176 
S. E. 250 (1934). 

Expenditures for parks and recreational 
facilities under subdivision (12) seem to fall 
within the class of water and sewer facili- 
ties, described in §§ 160-239 and 160-255, 
when operated in a governmental capacity, 
that is for direct benefit by the citizens of 
the municipality. Eakley v. Raleigh, 252 N. 
Ch 683711455. Es (2d) 777.1960). 
Abandonment of Public Park.—The au- 

thority conferred by subdivision (12) does 
not give a municipality the power to aban- 
don an established public park. Wishart 
v. Lumberton, 254 N. C. 94, 118 S. E. (2d) 
35 (1961). 
A municipal corporation has a legal right 

to destroy mosquitoes detrimental to the 
health and comfort of its residents. Moore 
v. Plymouth, 249 N. C. 423, 106 S. E. (2d) 
695 (1959). 

Memorial Markers in Cemeteries.—Sub- 
divisions (22) and (36) of this section do 
not impliedly authorize a town to enact an 
ordinance reserving to the town the ex- 
clusive right to set memorial markers in 
cemeteries and requiring the payment of a 
special charge for setting such markers 
not purchased from the town. Grave con- 
stitutional questions would be raised by 
any statute giving a town such authority. 
State v. McGraw, 249 N. C. 205, 105 S. E. 
(2d) 659 (1958). 

License Tax on Automobiles.—Section 
20-97 provides for a city automobile li- 
cense of one dollar, and a license for more 
than that amount is invalid, if levied on 
ownership alone, for this section is not 
contrary to § 20-97 and they must be con- 
strued together. State v. Jones, 191 N. C. 
371, 131 S. E. 734 (1926). 

Regulation of Dance Halls.—Cities have 
power, among other things, to license, 
prohibit, and regulate dance halls, by ex- 
press provisions of this section, and in 
the interest of public morals provide for 
the revocation of such licenses, as valid 
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exercise of the State’s inherent police 
power, made applicable to cities and towns 
generally. State v. Vanhook, 182 N. C. 
831, 109 S. E.65 (1921): 

An ordinance requiring the consent of 
the board of directors of the city before 
keeping a dance hall therein is not objec- 
tionable as an arbitrary exercise of power, 
or as being at the pleasure of the board, but 
comes within its limited legal discretion, 
which the courts will not permit it to 
abuse, but will not disturb in the absence 
of its abusive use. State v. Vanhook, 182 
IN(S MC; Seal, TORS. 1B) Gay (GPa), 

Regulation of Markets.—A city in the 
exercise of statutory authority may enact 
a valid penal ordinance as affecting the 
health of its citizens, and under its police 
power, require that meats, fish, oysters and 
perishable matter to be sold at a sanitary 
market building containing refrigeration 
and other sanitary methods, under proper 
inspection, where adequate accommodation 
may be obtained at a reasonable rental, not 
for profit, and may exclude such busi- 
ness within a prescribed territory there- 
from, the location of the market-house 
being reasonably suitable to the business 
or trades specified. Angelo v. Winston- 
Salem al93 NaC eO Tso oe LA Son(192m)s 

Ordinance against Keeping Cows.—An 
ordinance forbidding the keeping of cows 
within a certain portion of the city is valid. 
Statemy MEOLO We .mlo OMING C790 8129S. be 
481 (1925). 

Forbidding Lumber Yards in Residential 
Sections—In Turner v. New Bern, 187 N. 
C. 541, 122 S. E. 469 (1924), the principle 
was laid down: “Under the provision of 
this section and under the provision of its 
charter authorizing a city to pass needful 
ordinances for its government not incon- 
sistent with the law to secure the health, 
quiet, safety—general welfare clause—within 
its limits, etc., it is within the valid dis- 
cretionary exercise of the police powers of 
the municipality to pass an ordinance for- 
bidding the erection of lumber yards within 
a long established, exclusively residential 
portion, and when this discretionary power 
has not been abused the courts will not 
interfere.’ Angelo v. Winston-Salem, 193 
N. C. 207, 186 S. E. 489 (1927). 
Peddling.—For case decided prior to the 

1963 amendment adding subdivision (42) 
of this section, see State v. Byrd, 259 N. 
C. 141, 130 S. E. (2d) 55 (1963), wherein 
it was held that a municipality had implied 
power to regulate, but not prohibit, selling 
on streets from mobile units. Subdivision 
(42) now gives authority to prohibit 
peddlers, etc. 

§ 160-201. Salary of mayor and other officers—The governing body of any 
city may by ordinance fix the salary of the mayor of such city or heads of depart- 
ments or other officers. (1917, c. 136, sub-ch. 5, s. 6; C. S., s. 2788.) 

Cross References.—As to provisions as 
to salary of mayor and other officers under 
plan A, see § 160-311; under Plan B, see 

1 

§ 160-320; under Plan C, see § 160-337; and 
under Plan D, see § 160-346. 
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§ 160-202. Enumeration of powers not exclusive——The enumeration of par- 
ticular powers by this subchapter shall not be held or deemed to be exclusive; but in 
addition to the powers enumerated or implied therein, or appropriate to the exercise 
thereof, the city shall have and may exercise all other powers which under the Con- 
stitution and laws of North Carolina now are or hereafter may be granted to cities. 
Powers proper to be exercised, and not specially enumerated herein, shall be exercised 
and enforced in the manner prescribed by this subchapter; or when not prescribed 
herein, in such manner as shall be provided by ordinance or resolution of the govern- 
ing’ body,"( 1917, c. 136msub-ch'5; 5°33 Cr Sse 27897) 

Cited in Rhodes v. Raleigh, 217 N. C. 
627, 9 S. E. (2d) 389 (1940). 

§ 160-203. Police power extended to outside territory —aAlI! ordinances, rules, 
and regulations of the city now in force, or that may hereafter be enacted by the 
governing body in the exercise of the police powers given to it for sanitary purposes, 
or for the protection of the property of the city, unless otherwise provided by the 
governing body, shall, in addition to applying to the territory within the city limits, 
apply with equal force to the territory outside of the city limits within one mile in 
all directions of same, and to the rights of way of all water, sewer, and electric light 
lines of the city without the corporate limits, and to the rights of way without the 
city limits, of any street railway company, or extension thereof, operating under a 
franchise granted by the city, and upon all property and rights of way of the city 
outside the corporate limits and the above-mentioned territorial limits, wheresoever 
the same may be located. (1917, c. 136, sub-ch. 5, s. 2; C. S., s. 2790.) 

Where a subdivision is laid out within Cited in Murphy v. High Point, 218 N. 
one mile of a city, knowledge of the city’s C. 597, 12 S. E. (2d) 1 (1940); Jackson v. 
ordinances concerning water and sewer Gastonia, 246 N. C. 404, 98 S. E. (2d) 444 
lines is presumed. Spaugh v. Winston- (1957); Pee Dee Electric Membership Corp. 
Salem, 234 N. C. 708, 68 S. E. (2d) 838  y. Carolina Power & Light Co., 253 N. C. 
(1951). 610, 117 S. E. (2d) 764 (1961). 

§ 160-203.1. Powers over cemetery outside corporate limits—Any incor- 
porated city or town which owns a cemetery situated outside the corporate limits of 
said city or town is hereby authorized to exercise the same powers in the same 
manner and to the same extent with respect to such cemetery as if such cemetery 
were located within the corporate limits thereof. (1951, c. 1044.) 

Cross Reference.—As to care of ceme- 
teries, see §§ 160-258 through 160-260. 

Part 2. Power to Acquire Property. 

§ 160-204. Acquisition by purchase——When in the opinion of the governing 
body of any city, or other board, commission, or department of the government of 
such city having and exercising or desiring to have and exercise the management 
and control of the streets, water, electric light, power, gas, sewerage or drainage 
systems, or other public utilities, fire departments and fire stations, parks, play- 
grounds, cemeteries, wharves, or markets, open-air or enclosed, which are or may 
by law be owned and operated or hereafter acquired by such city or by a separate 
association, corporation, or other organization on behalf and for the benefit of such 
city, any land, right of way, water right, privilege, or easement, either within or 
outside the city, shall be necessary for the purpose of opening, establishing, building, 
widening, extending, enlarging, maintaining, or operating any such streets, parks, 
playgrounds, cemetery, water, electric light, power, gas, sewerage or drainage sys- 
tems, wharves, or other public utility so owned, operated, and maintained by or on 
behalf of any such city, such governing body, board, commission, or department of 
government of such city may purchase such land, right of way, water right, privilege, 
or easement from the owner or owners thereof and pay such compensation therefor 
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as may be agreed upon. (1917, c. 136, sub-ch. 4, s. 1; 1919, c. 262; C. S., s. 2791; 
1961, c. 982.) 

Cross Reference.—As to power to pur- 
chase real estate generally, see § 160-2, 
subdivision (2). 

Editor’s Note.—Session Laws 1957, c. 
128 made this Part applicable to the town 
of Elkin. 

The 1961 amendment added “fire depart- 
ments and fire stations” near the beginning 
of the section. 

The peculiar feature of this proceeding 
is the combination of a condemnation 
under eminent domain and special assess- 
ments for improvements in assessment 
districts. It is not intended to supplant 
any powers given in special charters, but 
gives an alternative method of procedure. 
Another plan for making such improve- 
ments is contained in the local improvement 
Statutes, § 160-78 et seq., in which the 
assessment plan is used but only for part 
of the expense, and the amounts of the 
assessments are determined through the 
governing body instead,of by a special pro- 
ceeding in court; and the condemnation of 
property would be a separate proceeding 
under the law of eminent domain. iN. C. 
Law Rev. 275. 

Power Discretionary.—See note to 
160-205. Where it appears that the gov- 
erning authorities of a town have taken 
lands to widen a street intersecting with 
other streets so as to lessen the danger 
to traffic thereon, and it is made to appear 
that doing so was a reasonable exercise of 
the discretion vested in them, the findings 
that such course was unnecessary is not 
binding on the Supreme Court, the ques- 
tion being, primarily, whether the admin- 
istrative authorities of the town have so 
grossly and manifestly abused the exer- 
cise of their discretionary powers as to 
render their action ineffectual. Lee v. 
Waynesville, 184 N. C. 565, 115 S. E. 51 
(1922). 
The power to construct power lines and 

plants outside corporate limits is limited 
by the provisions of the Revenue Bond 
Act of 1935, since the Act expressly re- 
peals inconsistent provisions of any prior 
general or special law, and under the pro- 
visions of the Revenue Bond Act a mu- 
nicipality may construct such lines and 
plants only in consonance with the policy 
of the Act and the authority therein given 
municipalities to provide such conveniences 
for the health, safety, and benefit of the 
citizens of the municipality. Williamson v. 
High Point, 213 N. C. 96, 195 S. E. 90 
(1938). 
Power of Extraterritorial Condemnation. 

—This and the following section expressly 
confer the power of extraterritorial con- 
demnation where municipality has right to 
acquire property. Charlotte v. Heath, 226 
N. C. 750, 40 S. E. (2d) 600, 169 A. L, R. 
569 (1946). 
The opening and closing of streets is a 

governmental function. Bessemer Im- 

provement Co. v. Greensboro, 247 N. C. 
549, 101 S. E. (2d) 336 (1958). 

This Section and § 160-205 Compared 
Historically with § 40-10—See Mount Olive 
v. Cowan, 235 N. C. 259, 69 S. E. (2d) 525 
(1952). 

This Section and § 160-205 Not Limited 
by § 40-10.—The power granted to a mu- 
nicipality to condemn land for street and 
other purposes by this section and § 160- 
205 is not limited or restricted by § 40-10, 
prohibiting condemnation of dwelling 
houses and burial grounds. Mount Olive v. 
Cowan, 235 N. C. 259, 69 S. E. (2d) 525 
(1952). See Raleigh v. Edwards, 235 N. 
C. 671, 71 S. E. (2d) 396 (1952). 
By virtue of this section and § 160-205 

the governing body of a municipality, for 
the purpose of erecting an elevated water 
storage tank as an addition to its water sys- 
tem, has the power, in the exercise of a 
sound discretion, to acquire by condemna- 
tion, if need be, dwelling house properties 
either within or outside the city, and this 
is so irrespective of the provisions of § 40- 
10 and the related statute, § 40-2 (2). Ral- 
eigh v. Edwards, 235 N. C. 671, 71 S. E. (2d) 
396 (1952). 

Acquisition of Easement by Payment 
of Permanent Damages.—Where plaintiff 
landowners demand permanent damages in 
their action against a municipality for tres- 
pass based upon the construction by the 
municipality of a storm sewer line over their 
lands, and defendant municipality prays for 
an easement for the purpose of maintaining 
such drainage system, under the verdict and 
judgment awarding permanent damages the 
municipality, upon payment of the damages 
awarded, acquires a permanent easement to 
maintain its storm sewer line so long as it is 
kept in proper repair. McLean v, Moores- 
ville, 237 N. C. 498, 75 S. E. (2d) 327 (1953). 

Parks Outside of City—The General 
Statutes giving power to cities and towns 
to acquire parks for its citizens outside of 
the corporate limits, and provide access for 
the public thereto, prevail whenever and 
to the extent there is no irreconcilable re- 
pugnancy with special charter provisions on 
the same subject. Berry v. Durham, 186 
N. C. 421, 119 S. E. 748 (1923). 

Paving of Dedicated Streets Outside 
City Limits.—This section gives a city the 
right to acquire streets “within or outside 
the city,” and to “exercise the management 
and control of the streets,” etc. The 
language is broad enough to give a city 
authority to pave streets outside the city 
that were dedicated to the city, there being 
no necessity to purchase same. High Point 
v. Clark, 211 N. C. 607, 191 S. E. 318 (1937). 
Power of City to Construct Railroad 

Track Outside Corporate Limits.—See 
Austin v. Shaw, 235 N. C. 722, 71 S. E. 
(2d) 25 (1952). 
Quoted in Raleigh vy. Hatcher, 220 N. 

C. 613, 18 S. E. (2d) 207 (1942); Davidson 
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vi) Stough, 258/N. Cic23, 127 Se EB... (2d), 762 
(1962); Guilford Realty & Ins. Co. v. Blythe 
Bros. Co., 260 N. C. 69, 131 S. E. (2d) 900 
(1963). 

Cited in Durham v. Sou. R. Co., 185 N. 
C. 240, 117 S. E. 17 (1923); Winston-Salem 
v. Ashley, 194 N. C. 388, 139 S. E. 764 
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(1927); Winston-Salem v. Smith, 216 N. 
C. 1, 3 °S.-E. (2d)_ 328° (1939); Murphy cv, 
Hizh Point) 218 Ne C597, 12 5. b. (ed) iL 
(1940); Morganton v. Hutton & Bourbon- 
nais, Cos’ 251, Ny Cr 63lelizioe Pautedyalal 
(1960). 

§ 160-205. By condemnation.—If such governing body, board, commission 
or department of the government of such city are unable to agree with the owners 
thereof for the purchase of such land, right of way, privilege, or easement, for the 
purposes mentioned in the preceding section, or for a site for city hall purposes, 
condemnation of the same for such public use may be made in the same manner and 
under the same procedure as is provided in chapter Eminent Domain, article 2; 
and the determination of the governing body, board, commission, or department 
of government of such city of the land necessary for such purposes shall be con- 
clusive: ((1917,:c) 136,sub-chi-4, si15,1919) cr 262° Cass. 2/92 OZ 3c lola) 

Cross References.—As to condemnation 
proceedings, see § 40-11 et seq. See note 
to § 160-204. 

Editor’s Note—The 1923 amendment 
changed this section by empowering mu- 
nicipalities to condemn land for a site for 
a city hall, as well as for the various pur- 
poses mentioned in § 160-204. 1 N. 
Law Rev. 277. 

Attempt to Acquire under § 160-204 
Prerequisite to Condemnation.—Under the 
provisions of this section before a city may 
take lands by condemnation to widen its 
streets it is necessary for it to allege and 
prove that it has first attempted to acquire 
them by purchase as provided by § 160-204. 
Winston-Salem v. Ashby, 194 N. C. 388, 
139°S. E. 7647(1927). 
Same—Property of Persons under Disa- 

bility— Under this section an attempt by 
a city to acquire lands of owners before 
proceeding to condemn the lands is a pre- 
liminary jurisdictional fact. But the stat- 
ute does not contemplate the useless for- 
mality of attempting to acquire the prop- 
erty of persons under disability, such as 
minors. Winston-Salem v. Ashby, 194 N. 
CP 388139 S; EB. ¥64 (1927): 

City Charter Inconsistent with Section. 
—The right of eminent domain of a mu- 
nicipality can be exercised only in the mode 
pointed out in the statute conferring it; 
and where the method prescribed for the 
city or town in its charter is inconsistent 
with or repugnant to this section by the 
express terms the proceedings given under 
the municipal charter will have to be fol- 
lowed in condemnation of lands for the use 
of its streets. Clinton v. Johnson, 174 N. 
CSG, GE. ish JEe wide (Gln). 
Improvements No Bar to Condemna- 

tion—The governing authorities of a 
town are not estopped to condemn land 
for the widening or improvement of its 
streets by reason of an owner haying put 
extensive improvements on his land a long 
time prior to the time it was condemned 
for that purpose, the power of condemna- 
tion, in cases of this character, being a con- 
tinuing one to be exercised when and to the 
extent that the public good may require it. 

Lee v. Waynesville, 184 N. C. 565, 115 S. 
E.,51 (1922): 
Condemnation to Widen State Highway 

within City.—A petition by a municipality 
to condemn land upon allegations that the 
land sought to be condemned was neces- 
sary to widen a part of the State highway 
within the city limits, which project had 
been approved by an ordinance for the 
acquisition of such land under an agree- 
ment with the State Highway Commis- 
sion providing that the city should secure 
and dedicate the right of way and the 
Highway Commission should perform the 
construction work, was held to state a 
cause of action, since the city is given 
express authority by this and the follow- 
ing section to condemn land for such pur- 
pose. Raleigh v. Hatcher, 220 N. C. 613, 
18 5. E.. (Cd) 207 (1942). 

County Highway May Not Be Con- 
demned.—This_ section does not imply 
legislative authority upon a municipality 
to condemn portions of county highways 
in the construction of a hydroelectric gen- 
erating system. Yadkin County v. High 
Point, 217° N.*Co 462,48. S: EB. (edjaara 
(1940). 
Land Owned by Railroad Company.— 

A municipal corporation had power, under 
its charter and the general powers of 
eminent domain conferred upon it by stat- 
ute, to condemn for necessary street pur- 
poses a strip of land owned by a railroad 
company when such property was not 
being used by the railroad company and 
was not necessary nor essential to the op- 
eration of its business. Goldsboro v. At- 
lantic’ Coast" Line” RK. Co. 2465 Nec wat 
97 S. E. (2d) 486 (1957). 
Condemnation for Pipe Lines Outside of 

City Limits—The city of Charlotte was 
authorized by its charter to extend its pub- 
lic services, including that of water and 
sewerage, to those living beyond the city 
limits, and to acquire the facilities used for 
said purposes, including pipe lines, and 
this right being existent, under this section 
city had the right to exercise its power of 
eminent domain to condemn lands and 
property rights for said purposes. Char- 
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lotte v. Heath, 226 N. C. 750, 40 S. E. (2d) 
600, 169 A. L. R. 569 (1946). 

Constitutionality of Private Statutes.— 
The acquisition of land to be used to con- 
nect a railroad in which the State and 
counties own an interest with the city’s 
public wharves and docks for water com- 
merce, and necessary to continue or de- 
velop the industries of its citizens, is for 
a public use, and not subject to the excep- 
tion that the city, in taking the right of 
way by condemnation from the owner, ac- 
cording to the provisions of its charter 
and the General Statutes, was acting in 

Cu. 160. Munticrpat, CorPORATIONS § 160-207 

private property for a public use; and the 
private statutes specifically authorizing the 
proceedings are constitutional and valid. 
Hartsfield v. New Bern, 186 N. C. 136, 119 
S. E. 15 (1923). 

Applied in McLean v. Mooresville, 237 
N. C. 498, 75 S. E. (2d) 327 (1953); Da- 
vidson v. Stough, 258 N. C. 23, 127 S. E. 
(2d) 762 (1962). 

Cited in Williamson y. High Point, 213 
N. C. 96, 195 S. E. 90 (1938); Morganton 
v. Hutton & Bourbonnais Co., 251 N. C. 531, 
112 S. E. (2d) 111 (1960); Guilford Realty & 
Ins. Co. v. Blythe Bros. Co., 260 N. C. 69, 

violation of the Constitution in taking 131 S. E. (2d) 900 (1963). 

§ 160-206. Powers in addition and supplementary to powers in charters.— 
It is the intention of §§ 160-206 to 160-221 that the powers herein granted to cities 
for the purpose of improving their streets and improving their drainage and sewer 
conditions shall be in addition and supplementary to those powers granted in their 
charters, and in any case in which the provisions of these sections are in conflict 
with the provisions of any local statute or charter, then the governing body of any 
such municipality may in its discretion proceed in accordance with the provisions of 
such local statute or charter, or, as an alternative method of procedure, in accordance 

with the provisions of these sections. (1923, c. 220, s. 1; C. S., s. 2792(a).) 

Quoted in Raleigh v. Hatcher, 220 N. Cited in Greensboro y. Bishop, 197 N. 
C. 613, 18 S. E. (2d) 207 (1942). C. 748, 150 S. E. 495 (1929). 

§ 160-207. Order for condemnation of land; assessment districts; maps and 
surveys; hearing.—When it is proposed by any municipal corporation to con- 
demn any land, rights, privileges or easements for the purpose of opening, extending, 
widening, altering or improving any street or alley, or changing or improving the 
channel of any branch or watercourse, for the purpose of improving the drainage 
conditions, or the laying and construction of sanitary, storm or trunk sewer lines in 
such municipality, an order or resolution of the governing body of the municipality 
at a regular or special meeting shall be made stating generally, or as nearly as may 
be, the nature of the proposed improvement for which the land is required, and shall 
lay out, constitute and create an assessment district extending in every direction to 
the limits of the area or zone of damage or special benefits to property resulting 
from said improvement, in the best judgment of said governing body. Said govern- 
ing body shall cause such maps and surveys to be made showing the area of such 
assessment district and improvements proposed to be made, and of all the lands 
located in said assessment district, as it may deem necessary. ‘The governing body 
shall appoint a time and place for its final determination thereof, and cause notice 
of such time and a brief description of such proposed improvement to be published 
in some newspaper published in said municipality for not less than ten days prior to 
said meeting. At said time and place said governing body shall hear such reasons as 
shall be given for or against the making of such proposed improvement, and it may 
adjourn such hearing to a subsequent time: Provided, however, that no district shall 
be declared as an assessment district by the governing body of any municipality, 
where the purpose of the proposed improvements contemplates the opening of a 
new or the widening of an existing street and the destruction or removal of build- 
ings abutting thereon and where as much or more than fifty per cent of the costs of 
such proposed improvement is to be charged against the property within such dis- 
trict, unless and until a petition therefor signed by the owners of a majority of the 
street frontage to be assessed within said district shall be filed with the governing 
body of the municipality: Provided, further, that for the purpose of this section 
the word “owners” shall be considered to mean the owners of a life estate or estate 
by the entirety or the estate of inheritance, and shall not include mortgagees, trustees 
of a naked trust, trustees under deeds of trust to secure the payment of money, lien- 
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holders, or persons having inchoate rights of curtesy or dower, and that the owners 
of undivided interests in any land shall be deemed and treated as one person, and 
such land shall be sufficiently signed for when the petition is signed by the owner 
cr owners of a majority in amount of such undivided interest: Provided, further, 
that the owner of a leasehold estate of ninety-nine years or longer shall be deemed 
to be the owner within the meaning of this section: Provided, further, that the gov- 
erning bodies of municipalities and the officers, trustees, or boards of all incorporated 
or unincorporated bodies in whom is vested the right to hold and dispose of real 
property shall have the right by authority duly given to sign such petition. The 
determination of the governing body upon the sufficiency of the petition shall be final 
and conclusive. (1923, c. 220, s.2; C. S., s. 2792(b) ; Ex. Sess. 1924, c. 107; 1927, 
c. 115.) 

Construed with Other Sections.—This 
section should be construed in pari ma- 
teria with the other sections relating to 
this subject so as to reasonably harmon- 
ize them, and when so construed it is in 
harmony with § 160-205. Winston-Salem v. 
Ashby, 194 N. C. 388, 139 S. E. 764 (1927). 

Acquiring Land and Assessment for 
Improvements in Same Action.—Under 
the provisions of §§ 160-206 through 160- 
221 a city may in the same action proceed to 
acquire land for a street by condemnation 
and to have the assessment made for street 
improvements on the lands of the abutting 
owner. Efird v. Winston-Salem, 199 N. C. 
33, 153 S. E. 632 (1930). 
Who Must Sign Petition—Where the 

abutting owners along a street of a city 
proposed to be widened by a municipality 
are to pay more than 50 per cent of its 
costs, the petition required by the statute 

to be filed with the municipality must show 
that it was signed by a majority of the 

who have the beneficial interest, and the 
majority of such persons must own a ma- 
jority of the frontage of the lots along the 
street. Winston-Salem vy. Coble, 192 N. 
C._776, 136 S. E. 123 (1926). 
Manner of Determining Equality——The 

fact that the commissioners adopted a so- 
called “frontage rule” in fixing the value 
of the benefits or advantages to the dif- 
ferent lots within the assessment district, 
is not sufficient to upset the apportionment 
made, without an additional finding that 
the application of such a rule resulted in 
hardship or injustice to the property owners 
in the particular case. It is only such prac- 
ticle equality as is reasonably attainable 
under the circumstances, and not absolute 
mathematical accuracy, that is to be ex- 
pected in a matter of this kind. Durham 
v. Proctor;"191 Ni *Co 219,131. Se eG 
(1926). 

Cited in Parsons v. Wright, 223 N. C. 
520, 27 S. E. (2d) 534 (1943). 

owners along the street, including those 

§ 160-208. Final order; petition for appointment of commissioners.—When- 
ever a final order shall be made by such governing body creating such assessment 
district and directing the laying out, opening, extending, altering, straightening or 
widening any street or alley, or the changing or otherwise 1 improving any channel or 
watercourse for the purpose of improving ‘the drainage conditions, or the building 
and construction of any sanitary, storm or trunk sewer lines in any such munici- 
pality, also its determination to condemn land, rights, privileges or easements for 
the purpose of making such proposed improvement, it shall determine what propor- 
tion of the estimated cost thereof, if any, shall be assessed against the city at large. 
After the adoption of such final order, as aforesaid, the governing body of such 
municipality shall file with the clerk of the superior court its petition, praying for 
the appointment of three commissioners to estimate and assess the expenses of the 
proposed improvement and to appraise and value the real property, rights, privileges 
or easements proposed to be taken or condemned for public use, also to appraise 
the value of the benefits accruing from such improvement to all property as shown 
and described on the maps or surveys of such assessment district. The petition shall 
set forth and describe the particular property, rights, privileges or easements pro- 
posed to be taken or condemned for the purposes, as aforesaid, also all other property 
situated and located in said assessment district, as shown on the maps or surveys of 
same, a copy or copies of which maps or surveys shall be filed with such petition, 
and such petition shall state the names and addresses of the owner or owners who 
have any interest in the lands therein which may be affected by the said condemna- 
tion or the said assessment of benefits, and whether any of the said owners are 
minors or without guardians. (1923, c. 220, s. 3; C. S., s. 2792(c).) 
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§ 160-209. Summons; return day; conduct of proceedings.—Upon the filing 
of said petition the clerk of the superior court shall issue a summons to the parties 
interested in the lands, rights, privileges or easements sought to be taken for public 
use and benefits proposed to be assessed, described in such petition, requiring them 
to appear at his office in the courthouse of said county on a day at least ten and not 
more than twenty days after the service of said summons, and answer or otherwise 
plead to the petition, or show cause why such condemnation, improvement and assess- 
ment of benefits should not be made. The said proceeding shall be conducted in 
all respects as are other special proceedings, and the clerk may issue process and 
make publication for parties and appoint guardians in like manner as is provided by 
law in the case of special proceedings. (1923, c. 220, s. 4; C. S., s. 2792(d).) 

§ 160-210. Hearing; appointment of commissioners; damages and benefits. 
—The clerk of the superior court shall hear the proofs and allegations of the parties, 
and if no sufficient cause is shown against granting the prayer of the petition, he 
shall make an order appointing three disinterested competent freeholders of the 
county as such commissioners. The clerk shall issue a notice of their appointment 
to the said freeholders, to be served upon them by the sheriff of the county, and 
when so notified, they shall, within five days after being sworn to perform the duties 
which shall devolve upon them, go upon the premises and ascertain the value of 
the land, rights, privileges or easements to be taken for public use, determine by a 
majority vote the amount of damages, if any, to be paid for the same. Said commis- 
sioners shall also go upon the lots or lands described in the petition and shown on 
such maps or survey of such assessment district, including the land condemned or 
any remainder thereof, and ascertain and determine by a majority vote the value of 
the benefits or advantages to such lots or lands accruing from the opening, extend- 
ing, widening or improving said street or alley, or the changing or improving the 
channel of any branch or watercourse, or the building and construction of such sani- 
tary, storm or trunk line sewers, both such benefits or advantages as are special to 
such lots and the benefits or advantages in common with other lots located in said 
assessment district: Provided, that if, in the judgment of the commissioners, any 
portion of the benefits accrue to the city at large, then a part of the estimated cost 
of such improvement, not exceeding the proportion fixed by said governing body in 
its final order or resolution, shall be assessed upon the city at large. Before making 
the reports hereinafter referred to the commissioners may take the evidence of wit- 
nesses as to the estimated cost of such improvement, the damage to such land or 
lands so condemned for public use, and the amount that should be paid therefor, 
and the benefits accruing to all other lands within such assessment district, either 
special or in common with others, as shown on such map or survey. In making the 
valuation and assessments aforesaid, the commissioners shall consider the loss or 
damage that may accrue to the owner or owners of the land condemned by reason 
of the surrender of the land or easement, and also any benefit or advantage such 
owner or owners may receive by reason of the making of such improvements, special 
to his land or in common with other lots located in said assessment district. (1923, 
9220, Be Cue Sees e(e),) 

§ 160-211. Written reports; land acquired on deposit of award.—The said 
commissioners shall make a separate written report of their findings to the clerk 
of the superior court within ten days after notice of their appointment, relative to 
the land, rights, privileges or easements so condemned, together with the amount to 
be paid each owner thereof, and upon deposit with the said clerk of the amount deter- 
mined by said commissioners to be due said owners by such municipality, such land, 
rights, privileges or easements shall be deemed to be acquired for public use. (1923, 
eT Ol apn Cate cei VAG DY e, 

§ 160-212. Report of benefits or advantages; assessment; hearing; confirma- 
tion; lien—The said commissioners shall make a separate written report of 
their findings to the clerk of the superior court within ten days after notice of their 
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appointment, relative to the benefits or advantages so appraised against said lands 
located in said assessment district, if any, giving the names of the owners thereof 
and the amount so appraised against each, with a brief description of the lots or 
parcels of land so appraised. ‘The clerk shall thereupon deliver to the said governing 
body of such municipality a certified copy of such appraisal of benefits, which certi- 
fied copy of appraisal of benefits, upon such receipt by said governing body, shall 
thereupon become an assessment roll, which the governing body shall cause to be 
deposited in the office of the clerk of the municipality for inspection by parties inter- 
ested, and shall cause to be published a notice of the completion of such assessment 
roll, setting forth a description in general terms of the local improvement, and the 
time fixed for the meeting of the governing body for the hearing of allegations and 
objections relative to the adoption of such assessment roll, such meeting not to be 
earlier than ten days from the first publication of such notice, which publication 
shall be made in a newspaper published in such municipality. At the time appointed 
for the purpose, or at some other time to which it may adjourn, the governing body, 
or a committee thereof, must hear the allegations and objections of all persons 
interested who appear and make proof in relation thereto. The governing body may 
thereupon correct such assessment roll and either confirm the same or may set it 
aside and provide for a new appraisal of benefits in such proceeding pending before 
the clerk of the superior court. Whenever the governing body may confirm an 
assessment for such improvement the clerk of the municipality shall enter on the 
minutes of the governing body the date, hour and minute of such confirmation, and 
from the time of such confirmation the assessments embraced in the assessment roll 
shall be a lien on the real property against which the same are assessed, superior to 
all other liens and encumbrances. Such governing body shall have the power and 
authority to provide, either in proceedings already completed or in those instituted 
after March 9, 1927, that such assessment shall be paid in cash of not less than five 
nor more than ten equal annual installments. (1923, c. 220, s. 7; C. S., s. 2792(g) ; 
1927, c. 241.) 

§ 160-213. Appeal; correction, etc., of assessment; interest; collection.—If a 
person assessed is dissatisfied with the amount of the charge, he may give notice of 
appeal in said proceeding pending before the clerk of superior court as hereinafter 
provided for. The governing body may correct, cancel or remit any assessment in 
connection with such improvement. After the assessment roll is confirmed a copy 
of the same must be delivered to the tax collector or other officer charged with the 
duty of collecting taxes, and such assessments shall be due and payable on the date 
on which taxes are payable and shall be collected like other taxes. In the event 
the governing body authorizes the payment of any assessment by installment, such 
installments shall bear interest at the rate of six per centum from the date of the 
confirmation of the assessment roll, and in case of the failure or neglect of any 
person to pay any such installments when the same shall become due and payable, 
then and in that event all of the installments remaining unpaid shall at once become 
due and payable. (1923, c. 220, s. 8; C. S., s. 2792(h).) 

§ 160-214. Limit of assessments; exceptions; transfer to court for trial; 
appeal to Supreme Court.——The total value of the benefits assessed against 
the lots or land situated and located in said assessment district shall not exceed the 
total net amount of damages to be paid by the municipality to the owner or owners 
of the land or right condemned, together with the cost of such improvement as esti- 
mated by said commissioners. If any party to the proceedings shall be dissatisfied 
with the report of the commissioners, or the assessment levied by the said governing 
body [on either benefits or damages], he may file exceptions thereto with the clerk 
of the superior court within ten days after the filing of said report with said clerk, 
or in the event the appeal be from the levying of the assessment by said governing 
body, within ten days after the confirmation of such assessment roll by such gov- 
erning body, and the issues of fact and law raised before the clerk in the said pro- 

186 



§ 160-215 Cu. 160. Municrpat CorPoRATIONS § 160-218 

ceedings and upon the said exceptions shall be transferred to the superior court for 
trial [before a jury on issues of fact relating either to damages or to benefits] in like 
manner as provided in the case of other special proceedings pending before the clerk; 
and the said issues shall be tried at the first term after they are transferred, unless 
for a good cause shown a trial or hearing of the matter may be continued by the 
court: Provided, however, that the words in brackets in the preceding sentence shall 
not apply to the city of Greensboro, or to any city, town or municipality in any of 
the following counties: Alexander, Buncombe, Cabarrus, Cleveland, Davidson, For- 
syth, Halifax, Harnett, Haywood, Hertford, Lincoln, Madison, Mitchell, Moore, 
Nash, Pender, Pitt, Rockingham, Rutherford, Stanly, Transylvania, Wake and 
Watauga. From the judgment of the superior court rendered in said proceeding any 
of the parties may appeal to the Supreme Court, as in other cases pending in the 
superior court: Provided, that if such municipality, at the time of the appraisal, 
shall pay into the court the sum appraised by the commissioners as being due any 
person for land so condemned and taken for public use, then and in that event such 
municipality may enter, take possession of and hold said lands notwithstanding the 
pendency of any appeal, and no appeal either to the superior court or to the Supreme 
Court shall hinder or delay such municipality in proceeding with such proposed 
Mprovelnente (1920. C,(220, Seo Cann s, 2/92(1) 8193168 258-) 

Editor’s Note.—The 1931 amendment in-  viso that it should not apply to the mu- 
serted the words in brackets and the pro- __ nicipalities enumerated. 

§ 160-215. Power of courts; practice and procedure.—In all cases of ap- 
praisal under §§ 160-206 to 160-221, where the mode or manner of procedure is not 
expressly or sufficiently provided for herein, the court before which such proceedings 
may be pending shall have the power to make all necessary orders and give proper 
directions to carry into effect the object and intent of said sections, and the practice 
and procedure in such cases shall conform as nearly as may be to the ordinary prac- 
ticeyand: procedure in, such-court...(1923, c. 220,/s. 10; C) S.,.s°2792(j):) 

§ 160-216. Change of ownership or transfer of property; effect—When any 
proceedings for appraisal of property or rights under §§ 160-206 to 160-221 shall 
have been instituted, no change of ownership or transfer of the real estate, or any 
interest therein, or of the subject matter of the appraisal, or any part thereof, shall 
in any manner affect such proceedings, but the same may be carried on and per- 
fected as if no such conveyance or transfer had been made, or attempted to be made. 
(1923, c. 220, s.11;C. S., s. 2792(k).) 
§ 160-217. Proceedings to perfect title; possession by municipality; parties. 

—If at any time after proceedings under §§ 160-206 to 160-221 shall have been 
instituted it shall be found that the title to any property or right proposed to be 
condemned, or which has been acquired or condemned, is defective, said munici- 
pality may proceed anew to acquire or perfect such title in the same manner as if 
no appraisal had been made, and at any stage of the new proceeding the court may 
authorize the municipality, if in possession of said property or rights, to continue 
in possession of the same, and if not in possession, to take possession and use such 
property or rights during the pendency and until the final conclusion of such new 
proceedings, and may stay all actions or proceedings against the municipality on 
account thereof, and in every case any party interested may conduct the proceedings 
to a conclusion if the municipality delays or omits to prosecute the same. (1923, 
c. 220, s. 12; C. S., s. 2792(1).) 
§ 160-218. Recovery by municipality if title defective; limit of recovery. 

—lIf the title to any property, rights, privileges or easements condemned in any 
proceedings instituted under §§ 160-206 to 160-221 shall prove to be defective, such 
municipality may by action recover of the person or persons who have received com- 
pensation for the property or rights so condemned any loss or damage the city may 
have sustained by reason of said defect of title, not exceeding the amount paid as 
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compensation for the taking of said property or rights. (1923, c. 220, s. 13; C.S., 
s, 2792(m).) 
§ 160-219. Notice served on nonresidents——Where any notice is required 

to be given in said proceeding before the court and the person to be notified is a 
nonresident of the county in which said proceedings are pending, the notice may 
be served by the sheriff or other lawful officer of any county in which the said 
person may be, and if the said person is a nonresident of the State, the notice may 
be served by the publication thereof once a week for four weeks in a newspaper 
published in such municipality, and the affidavit of the publisher, proprietor or fore- 
man of said newspaper that said notice was so published shall be sufficient prima facie 
evidence or proof of such publication, and the time of notice shall be counted from 
the last day on which the notice was inserted in said newspaper. (1923, c. 220, s. 14; 
Gi Sets 92(T)y) 

§ 160-220. Registration of final judgment; evidence; certificate under seal. 
—A copy of the final judgment of the court, duly certified by its clerk, may be 
registered in the office of the register of deeds for said county, and said copy so 
certified, or a copy of the registry of such judgment duly certified by the register 
of deeds, shall be received as evidence in all courts of the State, and where the said 
copy is offered in evidence in any court not held in the county in which the judgment 
is rendered, the certificate shall have affixed the official seal of the certifying officer. 
(1923, G20, St L5G eee ha) 

§ 160-221. Pay of appraisal commissioners; taxation as costs—The commis- 
sioners appointed by the clerk of the superior court to make the appraisals provided 
for herein shall receive compensation at the rate of five dollars ($5.00) per day 
each, which compensation shall be taxed in the court costs of such proceedings. 
(1923, c. 220, s. 16; C. S., s. 2792(p).) 

Part 3. Streets and Sidewalks. 

§ 160-222. Power to make, improve and controlThe governing body of 
the city shall have power to control, grade, macadamize, cleanse, and pave and 
repair the streets and sidewalks of the city and make such improvements thereon 
as it may deem best for the public good, and may provide for and regulate the 
lighting of the public parks, and regulate, control, license, prohibit, and prevent 
digging in said streets and sidewalks, or placing therein of pipes, poles, wires, fix- 
tures, and appliances of every kind, whether on, above, or below the surface thereof, 
and regulate and control the use thereof by persons, animals and vehicles ; to prevent, 
abate, and remove obstructions, encroachments, pollution or litter therein; and shall 
have under its government, management, and control all parks and squares within 
or without the city limits established by the governing body for the use of the city 
except as otherwise provided. (1917, c. 136, sub-ch. 10, s. 1; C. S., s. 2793.) 

Cross References.—See §§ 160-54 and 
160-78 et seq. As to power of municipal 
governing body to close streets, etc., see 
subdivision (17) of § 153-9. 
The opening and closing of streets is a 

governmental function. Bessemer Im- 
provement Co. vy. Greensboro, 247 N. C. 
549, 101 S. E. (2d) 336 (1958). 

Diminution of Access from Change of 
Grade Is Damnum Absque Injuria.— 
When a city acts for public convenience 
under the authority granted it by the leg- 
islature and raises or lowers the grade of a 
street, any diminution of access by an 
abutting property owner is damnum 
absque injuria. The abutting property 

owner can neither prevent the change by 
injunction nor recover damages for the 
diminished value of his property, when the 
work is done in conformity with plans 
designated to promote public convenience. 
Thompson vy. Seaboard Air Line R. Co., 
248 N.C. 577, 104 S. E. (2d) 181 (1958). 

Cited in Rhodes v. Raleigh, 217 N. C. 
627, 9 S. E. (2d) 389 (1940); Murphy v. 
High Point, 218 N. C. 597, 12 S. E. (2d) 
1 (1940); Presley v. C. M. Allen & Co., 234 
N. C. 181, 66 S. E. (2d) 789 (1951); Pee Dee 
Electric Membership Corp. v. Carolina 
Power.on Licht. Co. 2535 N.. Ce 610s 10g o 
E. (2d) 764 (1961). 
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§ 160-223. Increasing width of streets—Any incorporated city or town in 
North Carolina where the State Highway Commission or governing body of any 
city, town or county has constructed a road or street, or any part of any road or 
street through such city or town in North Carolina, and the governing body of said 
city or town desires to increase the width of said road or street or either, or both 
sides of same, so as to make such road or street conform to such width as the said 
governing body of said city or town may determine, the governing body of such 
city or town may increase the width of such road or street, on either side of same, 
such number of feet as may be necessary and may be determined by the governing 
body of such city or town: Provided, however, that the expense and cost of such 
increase in width to such road or street shall be borne by the city or town through 
which such road or street may run and without any expense or obligation, in any 
way, to the State Highway Commission. (1925, c. 71, s. 1; 1957, c. 65, s. 11.) 

§ 160-224. Right of eminent domain.—Whenever the governing body of any 
city or town in North Carolina deems it necessary to extend the width of any road 
or street in such city or town, and it becomes necessary for such governing body of 
such city or town to exercise the right of eminent domain, such governing body of 
such city or town shall have the power to exercise the right of eminent domain to 
the extent that the same is given such city or town, or governing body of such city 
or town, in the charter and amendments to the charter of such city or town or 
under the general law pertaining to such matters. (1925, c. 71, s. 2.) 

§ 160-225. Interference with Highway Commission.—Nothing in §§ 160-223 
and 160-224 shall authorize the governing body of any city or town to interfere with 
the rights and privileges of the State Highway Commission when such city or town 
undertakes to exercise any of the privileges by such sections granted. (1925, c. 71, 
Sou 207; C00) Saute) 

Editor’s Note—The 1957 amendment for “State Highway and Public Works 
substituted “State Highway Commission” Commission,” 

Part 3A. Subdivisions. 

§ 160-226. Municipal legislative body as platting authority.—The legislative 
body of any incorporated city or town is hereby authorized to enact an ordinance regu- 
lating the platting and recording of any subdivision of land as defined by this part 
lying within the municipality or within one mile in all directions of its corporate 
limits and not located in any other municipality. In the event of land lying outside 
a municipality and lying within a distance of one mile of more than one municipality, 
the jurisdiction of each such municipality shall terminate at a boundary line equi- 
distant from the respective corporate limits of each such municipality. (1955, c. 
1334, s. 1.) 

Cross Reference.—As to control corners inserted this and the eight following sec- 
in real estate developments, see §§ 39-32.1 tions. 
through 39-32.4. Cited in Pee Dee Electric Membership 

Editor’s Note——Former §§ 160-226 and Corp. v. Carolina Power & Light Co., 253 
160-227, derived from Public Laws 1929, c. N.C. 610, 117 S. E. (2d) 764 (1961). 
186, were repealed by the 1955 act which 

§ 160-226.1. Procedure for adopting subdivision ordinance.—Before the leg- 
islative body of any municipality shall adopt a subdivision control ordinance or any 
amendment thereto under the provisions of this part, the legislative body shall hold 
a public hearing on the proposed ordinance. A notice of such public hearing shall 
be given once a week for two successive calendar weeks in a newspaper published in 
such municipality, or if there be no newspaper published in the municipality, by 
posting such notice at four public places in the municipality, said notice to be pub- 
lished the first time, or posted, not less than fifteen days nor more than twenty-five 
days prior to the date fixed for said hearing. (1955, c. 1334, s. 1.) 
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§ 160-226.2. Procedure for filing plat.—If the legislative body of a munici- 
pality adopts an ordinance regulating the subdivision of land as authorized herein, 
no subdivision plat shall be filed or recorded until it shall have been submitted to 
and approved by said legislative body and such approval entered in writing on the 
plat by the city or town clerk provided a copy of such ordinance shall be filed with 
the register of deeds of the county or counties in which the municipality is situated. 
The register of deeds upon receipt of such ordinance shall not thereafter file or 
record a plat of a subdivision of land located within the territorial jurisdiction of 
such municipal legislative body as defined herein without the approval of such plat 
by said legislative body as required in this part. The owner of land shown on a 
subdivision plat submitted for recording, or his authorized agent, shall sign a state- 
ment on the plat stating whether or not any land shown thereon is within the terri- 
torial jurisdiction of any municipality as defined herein. No clerk of superior court 
shall order or direct the recording of a plat where such recording would be in conflict 
with this section. (1955, c. 1334, s. 1.) 

Local Modification.Harnett: 1963, c. 
896, s. 2. 

§ 160-226.3. Subdivision regulations—Prior to exercising the powers 
granted to it by this part, the municipal legislative body shall by ordinance adopted 
pursuant to this part adopt regulations governing the subdivision of land within its 
platting jurisdiction as defined in § 160-226. Such ordinance shall require that at 
least a preliminary plan of every proposed subdivision shall be submitted for study 
recommendation and tentative approval to the legislative body or to a planning board 
created and appointed under the authority of §§ 160-22 to 160-24 of the General 
Statutes or other similar statutory authority. 

Such ordinance may provide for the orderly development of the municipality and 
its environs; for the coordination of streets within proposed subdivisions with ex- 
isting or planned streets or with other public facilities ; for the dedication or reserva- 
tions of rights of way or easements for street and utility purposes; and for the 
distribution of population and traffic which shall avoid congestion and overcrowding, 
and which shall create conditions essential to public health, safety, and general 
welfare. 

Such ordinance may include requirements for the final plat to show sufficient 
data to determine readily and reproduce accurately on the ground the location, 
bearing, and length of every street and alley line, lot line, easement boundary line, 
and other property boundaries, including the radius and other data for curved 
property lines, to an appropriate accuracy and in conformance with good surveying 
practice. 

Such ordinance may provide for the more orderly development of subdivisions 
within the corporate limits by requiring the construction of community service fa- 
cilities in accordance with municipal policies and standards and, to assure compliance 
with such requirements, the ordinance may provide for the posting of bond or such 
other method as shall offer guarantee of compliance. (1955, c. 1334, s. 1; 1961, 
CALLOS®) 

Editor’s Note—The 1961 amendment 
added the last paragraph. 

§ 160-226.4. Effect of plat approval on status of dedications—The approval 
of a plat by the legislative body shall not be deemed to constitute or effect the ac- 
ceptance by the municipality or public of the dedication of any street or other ground, 
public utility line, or other public facility shown upon the plat. (1955, c. 1334, s. 1.) 

§ 160-226.5. Penalties for transferring lots in unapproved subdivisions.—If 
the legislative body of a municipality adopts an ordinance regulating the subdivision 
of land as authorized herein, any person who, being the owner or agent of the owner 
of any land located within the platting jurisdiction granted to the municipality by 
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§ 160-226, thereafter transfers or sells such land by reference to a plat showing a 
subdivision of such land before such plat has been approved by said legislative body 
and recorded in the office of the appropriate register of deeds, shall be guilty of a 
misdemeanor, and the description by metes and bounds in the instrument of transfer 
or other document used in the process of selling or transferring shall not exempt the 
transaction from such penalties. Said municipality, through its city attorney or other 
official designated by its local legislative body, may enjoin such transfer or sale by 
action for injunction. (1955, c. 1334, s. 1.) 

§ 160-226.6. Definitions—For the purpose of this part, the following defini- 
tion shall apply: 

Subdivision—A “subdivision” shall include all divisions of a tract or parcel of 
land into two or more lots, building sites, or other divisions for the purpose, whether 
immediate or future, of sale, or building development, and shall include all divisions 
of land involving the dedication of a new street or a change in existing streets; pro- 
vided, however, that the following shall not be included within this definition nor be 
subject to the regulations authorized by this part: 

(1) The combination or recombination of portions of previously platted lots 
where the total number of lots is not increased and the resultant lots 
are equal to or exceed the standards of the municipality as shown in its 
subdivision regulation ; 

(2) The division of land into parcels greater than five acres where no street 
right of way dedication is involved ; 

(3) The public acquisition by purchase of strips of land for the widening or 
opening of streets ; 

(4) The division of a tract in single ownership whose entire area is no greater 
than two acres into not more than three lots, where no street right of 
way dedication is involved and where the resultant lots are equal to or 
exceed the standards of the municipality, as shown in its subdivision regu- 
lations. (1955, c. 1334, s. 1.) 

§ 160-227. Powers granted herein supplementary.—The powers granted to 
municipalities by this part shall be deemed supplementary to any powers heretofore 
or hereafter granted in their charters or by local statute for the same or a similar 
purpose, and in any case where the provisions of this part conflict with or are dif- 
ferent from such provisions of any charter or local statute, the legislative body of 
the municipality may in its discretion proceed in accordance with the provisions of 
such charter or local statute, or, as an alternative method, in accordance with the 
provisions of this part. (1955, c. 1334, s. 1.) 

§ 160-227.1. Counties exempt from part.—Alexander, Alleghany, Anson, 
Ashe, Bertie, Bladen, Brunswick, Buncombe, Cabarrus, Caldwell, Catawba, Cleve- 
land, except the city of Shelby, Columbus, Cumberland, Dare, Davie, Duplin, Forsyth, 
Franklin, Granville, except the city of Oxford, Greene, Hoke, except for the town 
of Raeford, Jones, McDowell, Mecklenburg, except the town of Davidson, Mont- 
gomery, Northampton, Onslow, Pender, Polk, Rockingham, Stokes, Surry, Warren, 
Watauga, Wayne and Yadkin counties are hereby exempt from the provisions of this 
Datel oom Rl Joes 2 1907, COR Lo 904 20. 1400. s. 65" 1999. icc, Leone 
c. 824, s. 2; cc. 834, 930; 1961, cc. 54, 180, 425, 539, 690, 857, 877, 899, 913, 
942 ; 1963, cc. 57, 594, 740, 792 ; c. 896, s. 1.) 

Local Modification—Town of Elkin: The first, third, fourth and fifth 1959 
1957, c. 127; town of Mount Airy: 1963, amendments deleted “Beaufort,” ‘“Scot- 
C20: land,” “Transylvania” and ‘“‘Rowan,” re- 

Editor’s Note.—The first 1957 amend- spectively, from the list of counties. The 
ment inserted after “Mecklenburg” the second 1959 amendment inserted after 
words “except the town of Davidson.” “Cleveland” the words “except the city of 
The second 1957 amendment deleted “Guil- Shelby.” 
ford” from the list of counties. And the 
third 1957 amendment inserted ‘‘Cumber- 
land” in the list. 

The first 1961 amendment deleted ‘“Ma- 
con” from the list of counties. 4 
The second 1961 amendment inserted after 
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“Hoke” the words “except for the town of 
Raeford.” 

The third 1961 amendment inserted after 
affected Person County (eliminated by the 
fourth 1963 amendment). 

The fourth 1961 amendment inserted 
“except the city of Oxford’ immediately 
following “Granville.” 

The fifth 1961 amendment deleted “Mar- 
tin” from the list of counties. 

Cu. 160. Municrpat, CorPoRATIONS § 160-229 

deleted “Richmond,” “Halifax,” “Chowan,” 
“New Hanover” and “Lenoir,” respectively, 
from the list. 

The first, second, third and fifth 1963 
amendments deleted “Johnston,” “Lee,” 
“Durham” and “Harnett,” respectively, 
from the list of counties. 

The fourth 1963 amendment deleted a 
provision exempting Person County except 
for the city of Roxboro. 

The sixth to the tenth 1961 amendments 

Part 4. Markets. 

§ 160-228. Power to establish and control.—The governing body of the city 
shall have power to provide for the establishment, maintenance, and regulation of 
open-air or enclosed markets and slaughter places; may prescribe the time and 
place of sale of fresh meats, fish, and other marketable products therein; may rent 
the stalls in such manner and at such prices as it may deem best; may appoint a 
keeper of the market or other persons, who may summarily condemn all unsound 
products offered for sale in the city for food, and cause the same to be removed at 
the expense of the person offering it for sale. (1917, c. 13, sub-ch. 12, s.1;C. S., 
s. 2794.) 

Cross References.—See § 160-53. As to 
establishment and maintenance of market 

house in co-operation with county, see § 
160-167 et seq. 

Part 5. Protection of Public Health. 

§ 160-229. Ordinances for protection of health; contracts for medical treat- 
ment and hospitalization of poor.—The governing body of cities is hereby 
given, within the city limits, all the power and authority that is now or may here- 
after be given by law to the county health officer or county physician, and such 
further powers and authority as will best preserve the health of the citizens. The 
governing body is hereby given power to make such rules and regulations, not in- 
consistent with the Constitution and laws of the State, for the preservation of the 
health of the inhabitants of the city, as to them may seem right and proper. 

The governing body of any city or town, when deemed for the best interest 
of the city or town, is hereby given authority to contract for periods not to ex- 
ceed thirty years with public or private hospitals or institutions within or without 
the city or town for the medical treatment and hospitalization of the sick and afflicted 
poor of the city or town upon such terms and conditions as may be agreed ; provided, 
that the annual payments required under such contract shall not be in excess of 
ten thousand dollars ($10,000.00). The full faith and credit of each city or town 
shall be deemed to be pledged for the payment of the amounts due under said con- 
tracts. The contracts provided for in this paragraph and the appropriations and taxes 
therefor are hereby declared to be for necessary expenses within the meaning of the 
Constitution of North Carolina and shall be valid and binding without a vote of the 
majority of the qualified voters of each city and town and are hereby expressly 
exempted from any limitation, restriction or provisions contained in the County 
Fiscal Control Act and acts amendatory thereof as it may be applicable to cities or 
towns by virtue of § 160-409. No limitation, restriction or provision contained in 
any general, special, private or public-local law or charter of any city or town re- 
lating to the execution of contracts and the appropriation of money and levying of 
taxes therefor shall apply to the contracts authorized and executed under this para- 
graph: Provided, that the town of Lincolnton shall not enter into any such contract 
except after a public hearing at the county courthouse in Lincoln County, notice of 
which hearing shall be published for two successive weeks in a newspaper published 
in the county. The provisions of this paragraph shall not apply to the municipalities 
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of Asheville, Charlotte, East Spencer, Gibsonville, Greensboro, Hamlet, High Point, 
Jamestown, Leaksville, Madison, Rockingham, Rocky Mount, Salisbury, Spencer, 
Tarboro and Wilmington. This paragraph shall not apply to the city of High Point 
in Guilford County ; to the city of Elizabeth City in Pasquotank County; nor to the 
counties of Beaufort, Camden and Lee or any city or town therein; nor to any city 
or town in the counties of Ashe, Avery, Columbus, Davidson, Durham, Gates, Jack- 
son, Martin and Rockingham, save and except the city of Reidsville; nor to the 
counties of Alexander, Ashe, Brunswick, Catawba, Clay, Cumberland, Davie, Edge- 
combe, Forsyth, Gaston, Halifax, Harnett, Haywood, Henderson, Iredell, Johnston, 
Jones, Lincoln, Macon, Montgomery, Moore, Pasquotank, Pitt, Robeson, Rowan, 
Stanly, Surry, Transylvania, Union, Vance, Warren, Washington, Wilkes and 
Yadkin. Before this paragraph shall apply to any city or town in Catawba County 
it must be submitted to a vote of the people of said Catawba County. (1917, c. 136, 
sub-ch. 5, s. 4; C. §., s. 2795; 1935, c. 64; 1943, c. 215; 1947, cc. 101, 160.) 

Cross References.——As to local health 
departments generally, see § 130-13 et seq. 
As to authority of certain cities to provide 
medical care for sick and afflicted poor, see 
§§ 153-176.1 to 153-176.4. 

Editor’s Note—The 1935 amendment 
added the second paragraph, and the 1943 
amendment made it applicable to the city 
of Reidsville. 

The first 1947 amendment struck out 
“Edenton” from the list of municipalities 
in the third sentence from the end of the 
section. The second 1947 amendment struck 
out “Sampson” from the list of counties 
in the next to last sentence. 

Taxes under This Section for Necessary 
Expense.—In accordance with the provi- 
sions of the last paragraph of this section 
the commissioners of a city proposed to 
enter into a contract with a public hospital 

the sum of $10,000 a year for thirty years, 
in consideration of the agreement of the 
hospital to give medical care and hospital- 
ization to the indigent sick and afflicted 
poor of the city, and to levy a tax to raise 
revenue sufficient to meet such payments. 
It was held that the proposed tax was for a 
necessary municipal expense, and the ap- 
proval of the qualified voters of the city 
was not a prerequisite to the validity of 
the tax. Martin v. Raleigh, 208 N. C. 369, 
180 S. E. 786 (1935). 

Applied in Rex Hospital v. Wake 
County Board of Com’rs, 239 N. C. 312, 
79 S. E. (2d) 892 (1954). 

Cited in Brumley v. Baxter, 225 N. C. 
6017 S6IS VEN (od) 2081162) Avs R930 
(1945); Board of Managers of James 
Walker Memorial Hospital v. Wilmington, 
237 N. C. 179, 74 S. E. (2d) 749 (1953). 

providing for the payment by the city of 

§ 160-230. Establish hospitals, pesthouses, quarantine, ete——The governing 
body may acquire, establish, and maintain a hospital or hospitals, or pesthouses, 
slaughterhouses, rendering plants, incinerators and crematories in the city limits 
or within three miles thereof ; may stop, detain, examine, or keep in a pesthouse or 
house of detention persons having or suspected of having any infectious, contagious, 
or other communicable disease; may quarantine the city or any part thereof; may 
cause all persons in the city limits to be vaccinated ; may, without incurring liabilities 
to the owner, remove, fumigate, or destroy furniture, bedding, clothing, or other 
property which may be found to be tainted or infected with any contagious or in- 
fectious disease, and may do all other proper and reasonable things to prevent or 
stamp out any contagious or infectious disease, and to preserve better the health of 
the citizens. All expenses incurred by the city in disinfecting or caring for any 
person or persons, by authority of this section, may be recovered by it from the 
person, persons, or property cared for; and when expense is incurred in caring for 
property, the same shall become a lien on such property. Any person who shall at- 
tempt by force, or by threat of violence, to prevent his removal or that of any other 
persons to the pesthouse, house of detention, or hospital, or who shall in any way 
interfere with any officer while performing any of the duties allowed by this article, 
shall be guilty of a misdemeanor. The governing body of any municipality, in order 
to provide for the management of a municipally owned hospital may lease such a 
hospital to a local, non-stock, non-profit corporation or association chartered to main- 
tain and operate a community-type hospital upon such terms as the governing bodies 
of the municipality and of the hospital, corporation or association may agree, for a 

193 



§ 160-231 Cu. 160. Munticrpatr, CorPoRATIONS § 160-234 

term of years, with or without consideration, and in the sound discretion of the 
governing body of said municipality. (1917, c. 136, sub-ch. 5, s. 4; C. S., s. 2796; 
Ex. Sess. 1938, c. 2, s. 13.) 

Cross Reference.—As to joint county 
and municipal tuberculosis hospitals, see § 
131-46 et seq. 

Editor’s Note.—The 
added the last sentence. 

Chapter 1081 of Session Laws 1949, which 

1938 amendment 

amended §§ 160-417 through 160-421 and 
struck out § 160-423, re-enacted all of 
chapter 2 of the Public Laws of 1938, as 
thereby amended. 

Cited in Murphy v. High Point, 218 N. 
C, 597, 12S. Ee (2d) 1 (1940): 

§ 160-231. Elect health officer—The governing body of any city may elect 
a health officer and create such other offices and employments as to them may seem 
right and proper, and fill the same and fix their compensation. (1917, c. 136, sub-ch. 
Sige Cee Se 2/1 97a) 

Cross Reference.—As to local health de- 
partments generally, see § 130-13 et seq. 

§ 160-232. Regulate the management of hospitals—The governing body is 
hereby empowered to make rules and regulations for the management and conduct 
of all hospitals and sanatoriums which may have for treatment any patient afflicted 
with any infectious, contagious, or other communicable disease, and prescribe 
penalties for any violation of same. Any person violating any rule or regulation of 
the governing body shall be guilty of a misdemeanor, and upon conviction, except 
as herein otherwise provided, shall be fined not more than fifty dollars or imprisoned 
not more than thirty days. (1917, c. 136, sub-ch. 5, s. 5; C. S., s. 2798.) 

§ 160-233. Provide for removal of garbage——The governing body may by 
ordinance provide for the removal, by wagon or carts, of all garbage, slops, and trash 
from the city ; and when the same is not removed by the private individual in obedi- 
ence to such ordinance, may require the wagons or carts to visit the houses used as 
residences, stores, and other places of habitation in the city, and also may require 
all owners or occupants of such houses who fail to remove such garbage or trash 
from their premises to have the garbage, slops, and trash ready and in convenient 
places and receptacles, and may charge for such removal the actual expense thereof. 
(1917,c0136,sub-cha7,s.435:Co.9'5.. 2/993) 

Liability Growing from Power.—A city 
in exercising the governmental duty passed 
in accordance with this section is not liable 
in a civil action to one injured by the 
negligence of its drivers of the carts or 
wagons when so engaged, there being no 
provision of law conferring such right. 

The fact that the city is permitted to 
charge the cost of such service does not 
change its act from a governmental func- 
tion to a business or profit, or affect its 
liability for the negligent acts of its agents 
or employees therein. James v. Charlotte, 
183 N. C. 630, 112 S. E. 423 (1922). 

§ 160-234. Abate or remedy menaces to health.—The governing body, or of- 
ficer or officers who may be designated for this purpose by the governing body, shall 
have power summarily to remove, abate, or remedy, or cause to be removed, abated, 
or remedied, everything in the city limits, or within a mile of such limits, which is 
dangerous or prejudicial to the public health; and the expense of such action shall be 
paid by the person in default, and, if not paid, shall be a lien upon the land or 
premises where the trouble arose, and shall be collected as unpaid taxes. (1917, ¢. 
136ssub-che 7 st47C no 6 ecu.) 

Cross References—As to power to 
abate nuisances, see § 160-55. As to power 
of local health director to abate nuisances, 
see § 130-20. 

Quoted in Rhyne v. Mount Holly, 251 N. 

C5211, (208402 (1960). 
Cited in Dare County v. Mater, 235 N. 

C. 179, 69 S. E. (2d) 244 (1952); Smith v. 
Winston-Salem, 247 N. C. 349, 100 S. E. 
(2d) 835 (1957). 
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Part 6. Fire Protection. 

§ 160-235. Establish and maintain fire department.—The governing body 
shall have power to provide for the organization, equipment, maintenance and govern- 
ment of fire companies and a fire department ; and, in its discretion, may provide for 
a paid fire department, and for this purpose may create any offices and employments 
and fix their compensation as to the governing body may seem right and proper. 
GID Cal 3O,sUD-ChEOusalsino., SAcouls) 

Cross References.—As to power to pro- 
vide for the relief of indigent and helpless 
members of the fire department, see § 160- 
200, subdivision (25). As to election, com- 
pensation, duties, etc., of chief of fire depart- 
ment, see § 160-115 et seq. As to control 
of fire department under Plan C, see § 160- 
330, subsection (b). 
The organization and operation of a fire 

department is a governmental, not a pri- 
vate or proprietary function. Great Ameri- 
can Ins. Co. vy. Johnson, 257 N. C. 367, 126 
Seen (ed 922 C1962). 

Liability for Failure to Furnish.—The 
maintenance of a fire department for ex- 
tinguishing fire without cost to the property 
Owner is a governmental function, and 
there is no lability for failure to provide 
adequate pressure or service in extinguish- 
ing a fire. Howland v. Asheville, 174 N. 
C. 749, 94 S. E. 524 (1917). 

Liability for Negligence—A city, in 
the absence of statutory provision to the 

contrary, is not liable for any damage oc- 
casioned by the negligence of its fire de- 
partment. Mack v. City Water Works, 
181 N. C. 383, 107 S. E. 244 (1921). The 
extinguishment of fires is a function which 

a municipal corporation undertakes in its 

governmental capacity, and in connection 

with which, in the absence of statutory pro- 

vision to the contrary, it incurs no civil 
liability, either for inadequacy in equipment 
or for the negligence of its employees. See 

Seales v. Winston-Salem, 189 N. C. 469, 

127 S. E. 543 (1925); Mabe v. Winston- 
Salem, 190 N. C. 486, 130 S. E. 169 (1925). 

Liability for Injuries to Firemen.—A 
city is not liable to firemen for injuries 

sustained in the performance of their duties, 

although the appliances used were defec- 

tive, and known to be defective, by the city, 

for the maintenance of a fire department is 

a governmental function. Peterson Vv. 

Wilmington, 130 N. C. 76, 40 S. E. 853 

(1902). 

§ 160-236. Establish fire limits—The governing body may establish and 
maintain fire limits in the city, in which it shall be unlawful to erect, alter, and 

repair wooden buildings or structures or additions thereto; it may also prohibit the 

removal of wooden buildings or structures of any kind into such limits, or from one 
place to another within the limits, and make such other regulations as may be 
deemed best for the prevention and extinguishment of fires. 

Notwithstanding any other provision of law, the governing body of any mu- 
nicipality which has established primary fire limits which include the principal busi- 
ness portion of such municipality, is hereby authorized and may, in its discretion, 

establish and define one or more separate areas within the municipality as secondary 
fire limits, in which alterations, repairs and additions to wooden buildings and 
structures located therein at the time such limits are established, may be permitted 

under rules and regulations governing buildings in such municipality. (1917, c. 136, 

sub-ch. 8, s. 2; C. S., s. 2802 ; 1961, c. 240.) 

Cross Reference.—As to punishment for 
failure to establish fire limits, see § 160- 
125. 

Editor’s Note—The 1961 amendment 
added the second paragraph. 

§ 160-237. Regulate construction of buildings—The governing body may 

make rules and regulations governing the erection and construction of buildings in 

the city so as to make them as safe as possible from fire. (1917, c. 136, sub-ch. 8, 
eo eo OOS.) 

Cross Reference.—See § 160-126 et seq. 

§ 160-238. Fire protection for property outside city limits; injury to em- 

ployee of fire department.—The governing body may provide, install, and 

maintain water mains, pipes, hydrants, and buildings and equipment, either inside 

or outside of the city limits, for protection against fire of property outside of the 

city limits, and within such area as the governing body may determine, not exceeding 

a boundary of two miles from the city limits, under such terms and conditions as the 
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governing body may prescribe. Such governing body is hereby authorized to agree 
to furnish and to furnish protection against fire of property within an area of not 
more than twelve miles from the city limits upon such terms as such governing body 
may determine. 

Any employee of a municipal fire department, while engaged in any duty or 
activity in connection with the provisions of this section, or pursuant to orders or 
instructions from his officers or supervisors, shall have the same rights under the 
Workmen’s Compensation Law, and shall be entitled to all such other rights, 
privileges, exemptions and immunities, as if such duty or activity were performed 
within the corporate limits of the municipality by which he was employed; and 
all such employees shall be entitled to all such rights, privileges, immunities and 
exemptions, irrespective of where such duties or activities are performed. In au- 
thorizing or permitting its fire department to answer fire calls outside the twelve- 
mile limit, and in answering such calls, the municipality and its employees in the 
fire department shall be considered as acting in a governmental capacity. (1919, c. 
244; C.S., s. 2804; 1941, c. 188; 1947, c. 669; 1949, c. 89.) 

Editor’s Note—The 1941 amendment 
added the second sentence of the first para- 
graph. 

The 1947 amendment added the second 
paragraph, and the 1949 amendment re- 

wrote the paragraph. 
For comment on the 1941 amendment, 

see 19 N. C. Law Rev. 498. 
Applied in Thomasson v. Smith, 249 N. 

C. 84, 105 S. E. (2d) 416 (1958). 

Part 7. Sewerage. 

§ 160-239. Establish and maintain sewerage system.—The governing body 
shall have power to acquire, provide, construct, establish, maintain and operate a 
system of sewerage for the city, and protect and regulate the same by adequate 
rules and regulations; and if it shall be necessary in obtaining proper outlets to such 
system to extend the same beyond the corporate limits, the governing body may 
condemn a right of way or rights of way to and for such outlets, and the proceedings 
for such condemnation shall be as herein provided for opening new streets and other 
purposes. It is the intention of this subchapter that the powers herein granted to 
municipalities shall not repeal any special or local law or affect any proceedings under 
any special or local law relative to providing, constructing, establishing, maintaining 
or operating any system of sewerage in any municipality, or for the raising of funds 
therefor, but shall be deemed to be additional and independent legislation for such 
purposes and to provide an alternative method of procedure for such purposes, and 
supplementary to those powers granted municipalities in their charters. In any case 
in which the provisions of this subchapter are in conflict with the provision of any 
local statute or charter, then the governing body of any such municipality may, in its 
discretion, proceed in accordance with the provisions of such local statute or charter, 
or as an alternative method of procedure in accordance with the provisions of this 
subchapter, (1907, c. 136, sub-ch. 7, s. 1; C. S., s. 2805; 1923, c. 166, s. 1.) 

Cross References.—As to condemnation ascertaining the actual expense of con- 
proceedings, see § 160-205. As to control of 
sewerage system under Plan C, see § 160- 
330, subsection (e). As to water and 
sewer authorities, see § 162A-1 et seq. 

Editor’s Note.—All of this section ex- 
cept the first sentence was added by the 
amendment of 1923. 

“These sections provide in a general way 
for the construction of a sewerage system 
in cities and towns, and the amending 
statute adds an alternative method of pro- 
cedure to this general law and to any 
similar provision in special charters. The 
plan devised in the amending statute is for 

structing a sewerage system and assessing 
the same against the abutting property 
according to the front-foot rule. The 
method of procedure is given in detail, as 
to the ordinance or resolution by the gov- 
erning body, publication of notice, assess- 
ment against property and a hearing thereon 
with right of appeal, and how the assess- 
ments are to be collected. The plan is 
somewhat similar to that contained in the 
local improvements statutes, § 160-78 et 
seq., except that this contemplates the pay- 
ment of the whole expense by assessments 
instead of only a part thereof, as in case of 
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local improvements. ‘The plan is only al- 
ternative and supplementary, and is not 
intended to change any other method now 
provided for in general laws or special 
charters.” 1 N. C. Law Rev. 274. 

Effect on Prior Rights.—The fact that 
the General Assembly has authorized an 
alternative method of financing an installa- 
tion of sewerage does not in anywise mili- 
tate against the plan the town may adopt. 
This section, while giving towns the priv- 
ilege of adopting a different system, does 
not deprive them of the power to proceed 
in the manner which its authorities see fit 
to adopt. Indeed, the statute is careful 
to provide that it shall not repeal any other 
method of proceeding that has been au- 
thorized or adopted for providing sewerage. 
McNeill v. Whiteville, 186 N. C. 163, 119 
SPE. 60(1923). 
When Extensions May be Made.—M unici- 

palities have legislative permission to ex- 
tend their sewer and water lines beyond 
corporate boundaries. Such extensions may 
be made either because necessary to the 
effective operation of the improvement 
within the city, or to’ provide services for a 
profit beyond the corporate limits. Eakley 
v. Raleigh, 252 N. C. 683, 114 S. E. (2d) 
"77 (1960). 

Extension for Profit Requires Vote—A 
municipality has the power to expend funds 
for the construction and operation of water 
and sewer facilities without a vote when 
such facilities are for the benefit of the citi- 
zens of the municipality, but extension of 
such facilities outside its corporate limits 
for the purpose of profit is a proprietary 
function requiring a vote of its citizens. 
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Eakley v. Raleigh, 252 N. C. 683, 114 S. E. 
(2d) 777 (1960). 

Liable for Maintenance of Nuisance.— 
In one case it was held that the mainte- 
nance of a free public sewer system by a 
city is an exercise of its police power for 
the public benefit, so that a city would not 
be liable for the death of a citizen from 
illness caused by the pollution of a stream 
by the sewer which emptied into it. Metz 
v. Asheville, 150 N. C. 748, 64 S. E. 881, 
22 L. R. A. (N. S.) 940 (1909). 

But this case seems to be contrary to the 
weight of authority both in North Carolina 
and elsewhere, and the rule sustained by 
the greater number of cases is that a mu- 
nicipal corporation, empowered to construct 
and maintain a sewerage system, may not 
exercise its power in such a way as to 
create a private nuisance without making 
compensation for the injury inflicted or 
being liable in damages therefor or to 
equitable restraint in a proper case, and it is 
a nuisance to pollute a stream by emptying 
sewage therein. Moser v. Burlington, 162 
N. C. 141, 78 S. E. 74 (1913). It should be 
observed, however, that this case is con- 
cerned with damage to property whereas 
the Metz Case was concerned with injury 
to health. 

Applied in Thomasson y. Smith, 249 N. 
C. 84, 105 S. E. (2d) 416 (1958). 

Quoted in Guilford Realty & Ins. Co. v. 
Blythe Bros. Co., 260 N. C. 69, 131 S. E. 
(2d) 900 (1963). 

Cited in Abbott Realty Co. v. Char- 
lotte, 198 N. C. 564, 152 S. E. 686 (1930); 
Murphy v. High Point, 218 N. C. 597, 12 
S. E. (2d) 1 (1940). 

§ 160-240. Require connections to be made.—The governing body may re- 
quire all owners of improved property which may be located upon or near any line 
of such system of sewerage to connect wtih such sewerage all water closets, bathtubs, 
lavatories, sinks, or drains upon their respective properties or premises, so that their 
contents may be made to empty into such sewer, and fix charges for such connec- 
PIONS OL Lt mel OO nS Cindy eS: 22: Cons., Son2O0Q, ) 

Section Does Not Apply to Property 
Located Outside City—A municipality is 
not authorized by this section to compel 
owners of improved property located out- 
side the city, but which may be located Salem, 247 N. C. 349, 100 S. E. (2d) 835 
upon or near one of its sewer lines, ora line (1957). See § 160-256 and note. 

§ 160-241. Order for construction or extension of system; assessment of 
cost; payment of assessment.—When it is proposed by any municipality to 
provide, construct and establish a system of sewerage or waterworks, or to provide 
for the extension of any such system, an order or resolution of the governing body 
of such municipality at a regular or special meeting shall be made stating generally, 
or as nearly as may be, the nature of the proposed improvement. In such order 
or resolution such governing body may provide that the actual cost of the establish- 
ment and construction of such sewerage or waterworks system, or any extension 
thereof, shall be assessed upon the lots and parcels of land abutting directly on the 
lateral mains of such sewerage or waterworks system, or extension thereof, according 
to the extent of the respective frontage thereon, by an equal rate per foot of such 
frontage. Such governing body may provide in such order or resolution that the 

OZ, 

which empties into the city’s sewerage sys- 
tem, to connect with the sewer line. At- 
lantic Constr. Co. v. Raleigh, 230 N. C. 365, 
53 S. E. (2d) 165 (1949); Smith v. Winston- 
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assessments to be levied in connection with such work may be paid in equal install- 
ments covering a period of not exceeding ten years. Such order or resolutions shall 
designate by a general description the improvement to be made, and the street or 
streets, or part or parts thereof, whereon the work is to be affected and the cost 
thereof to be assessed upon all abutting property and the terms and manner of pay- 
ment. Such order or resolution after its passage shall be published in a newspaper 
published in such municipality, or if there be no such newspaper, such order or reso- 
lution shall be posted in three public places in such municipality for at least five days. 
(1923.66, 166% sV2s CM or See DUG Cd) elo yall Zea le) 

Local Modification.—City of High Point: made this section applicable to waterworks 
1963, c. 1103; city of Raleigh: 1961, c. 895; systems, and substituted “ten years” for 
town of Chapel Hill: 1963, c. 385; town of “five years” at the end of the third sentence. 
Edenton: 1961, c. 369; town of Kure Beach: Cited in In re Annexation Ordinance, 
1963, c. 972. 255 N. C. 633, 122 S. E. (2d) 690 (1961). 

Editor’s Note—The 1955 amendment 

§ 160-242. Ascertainment of cost; assessment.—Upon the completion of the 
construction and establishment of any such sewerage or waterworks system, or of 
any such extension, the governing body shall compute and ascertain the total cost 
thereof. The governing body shall thereupon make an assessment of such total cost, 
and for that purpose shall make out an assessment roll, in which must be entered the 
names of the persons assessed as far as can be ascertained, and the amount assessed 
against them respectively, with a brief description of the lots or parcels of land 
assessed.4( 1925,.C-. L008: oe Ac mosemcOUOLD Ie Lolo, Cn Ul 7/ mses) 

Editor’s Note—vThe 1955 amendment 
inserted “or waterworks” after “sewerage” 
in the middle of the first sentence. 

§ 160-243. Deposit for inspection; publication of completion; time for hear- 
ing objections.—Immediately after such assessment roll has been completed, 
the governing body shall cause it to be deposited in the office of the clerk of the 
municipality for inspection by parties interested, and shall cause to be published in 
the same manner as the order or resolution authorizing such work, a notice of the 
completion of the assessment roll, setting forth a description in general terms of the 
improvement, and the time fixed for the meeting of the governing body for a hearing 
of allegations and objections in respect of the special assessment, such meeting not to 
be earlier than ten days from the first publication or posting of said notice. (1923, c. 
166, s.4;C. S., s. 2806(c).) 
§ 160-244. Hearing on objections; action; entry of confirmation; lien of 

assessment; copy of roll to tax collector.—At the time appointed for that pur- 
pose, or at some other time to which it may adjourn, the governing body, or a com- 
mittee thereof, must hear the allegations and objections of all persons interested, who 
appear and make proof in relation thereto. The governing body may thereupon cor- 
rect such assessment roll, either confirm the same or may set it aside, and provide for 
a new assessment. Whenever the governing body shall confirm an assessment for 
such a local improvement, the clerk of the municipality shall enter on the minutes of 
the governing body the date, hour and minute of such confirmation, and from the 
time of such confirmation the assessments embraced in the assessment roll shall 
be a lien on the real property against which the same are assessed, superior to all 
other liens and encumbrances. After the assessment roll is confirmed a copy of the 
same must be delivered to the tax collector, or other officer charged with the duty 
or collecting’ taxes” (1923 9c 6676607, Cx pene o00( dis) 

§ 160-245. Notice of appeal; service of statement; no stay of work; trial of 
appeal.—lIf a person assessed is dissatisfied with the amount of the charge, he 
may give notice within ten days after such confirmation that he takes an appeal to 
the next term of the superior court of the county in which the municipality is located, 
and shall within five days thereafter serve a statement of facts upon which he bases 
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his appeal; but the appeal shall not delay or stop the improvements. The appeal 
shall be tried at the term of court as other actions at law. (1923, c. 166, s.6; C. S., 
s. 2806(e).) 

§ 160-246. Correction, etc., of assessment; interest and penalties; power to 
set aside assessment.—The governing body may correct, cancel or remit any 
assessment for a local improvement, and may remit, cancel or adjust the interest or 
penalties on any such assessment. The governing body has the power when in its 
judgment there is any irregularity, omission, error or lack of jurisdiction in any of 
the proceedings relating thereto, to set aside the whole of the local assessment made 
by it, and thereupon to make a reassessment. (1923, c. 166,s.7;C.S., s. 2806(f).) 

Editor’s Note.—See note under § 160-90. 

§ 160-247. Cash payment; installment payments; rate of interest; sale of 
property.—In the event such governing body of such municipality shall pro- 
vide that said assessment may be paid in equal annual installments, then and in 
that event the property owners shall have the option and privilege of paying for 
the improvement as hereinbefore provided for, in cash, or if they should elect and 
give notice of the fact in writing to the municipality within thirty days after the 
notice mentioned in the next succeeding section, they shall have the option and 
privilege of paying the assessment in not less than the number of equal annual 
installments as may'have been determined by the governing body in the original 
order or resolution authorizing the improvement. Such installments shall bear in- 
terest at the rate of six per cent per annum from the date of the confirmation of 
the assessment roll, and in case of the failure or neglect of any property owner 
to pay any installment when the same shall become due and payable, then and in 
that event all of the installments remaining unpaid shall at once become due and 
payable, and such property shall be sold by the municipality under the same rules, 
regulations, rights of redemption and savings as are now prescribed by law for 
the sale of land for unpaid taxes. The whole assessment may be paid at the time 
of paying any installment by the payment of the principal and the interest accrued 
to thatsdate. (Loco, ce 10065, o: Co o.9s. 2800( 2):) 

§ 160-248. Notice for payment of assessment; interest for nonpayment; ma- 
turity of installments; penalties —After the expiration of twenty days from the 
confirmation of an assessment roll the tax collector, or such other officer of the 
municipality as the governing body may direct so to do, shall cause to be published 
in a newspaper, or, if there is no such newspaper, shall cause to be posted in at least 
three public places therein a notice that any assessment contained in the assessment 
roll, naming and describing it, may be paid to him at any time before the expiration 
of thirty days from the first publication of the notice, without any addition. In the 
event the assessment be not paid within such time the same shall bear interest at 
the rate of six per cent per annum from the date of the confirmation of the assess- 
ment roll and shall become due and payable on the date on which taxes are payable: 
Provided, that when an assessment is divided into installments, one installment shall 
become due and payable each year on the date on which taxes are due and payable. 
If any assessment or installment thereof is not paid when due, it shall be subject to 
the same penalties as are now prescribed for unpaid taxes, in addition to the interest 
herein provided for. (1923, c. 166, s. 9; C. S., s. 2806(h).) 

§ 160-249. Sewerage charges and penalties; no lien acquired; billing and 
collecting agent for sewerage service where municipalities do not also provide 
water service—The governing body of any municipality, maintaining and 
operating a system of sewerage, including sewerage treatment works, if any, is hereby 
authorized to charge for sewerage service, to determine and fix a schedule of charges 
to be made for such service, to fix the time and manner in which such sewerage 
service charges shall be due and payable and to fix a penalty for the nonpayment of 
the same when due. In no cases shall the charges, rents or penalties be a lien upon 
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the property served and in cases where the services is rendered to a tenant and the 

tenant removes from the premises, the municipality shall not charge against the owner 

thereof the service charges or penalties for said service: Provided, however, that for 

sewerage service supplied outside of the corporate limits of the city, the governing 

body, board or body having such sewerage system in charge may fix a different 

schedule of rates from that fixed for such service rendered within the corporate 

limits, with the same exemption from liability by city or town as is contained in 

160-255. 
: The governing body of any municipality which maintains and operates a system 

of sewerage but does not maintain and operate a water distribution system is hereby 

authorized to arrange with the owner or operator of any water distribution system 
supplying water to the owner, lessee or tenant of real property which is served by 
such sewerage system for such owner or operator to act as the billing and collect- 
ing agent of the municipality for any charges, rents or penalties imposed by the mu- 
nicipality for the services provided by such sewerage system, and any such owner 
or operator is hereby authorized to act as the billing and collecting agent of the 
municipality for such purpose. Any such owner or operator shall, if requested by 
the municipality, furnish to the municipality copies of such regular periodic meter 
reading and water consumption record and other pertinent data as the municipality 
may require to do its own billing and collecting. The municipality shall pay to such 
owner or operator the reasonable additional expenses incurred by such owner or oper- 
ator in rendering such services to the municipality. (1933, c. 322, s. 1; 1941, c. 
106; 1961, c. 1074.) 

Local Modification —Mecklenburg, Tran- 
sylvania: 1933, c. 322, s. 1; Morehead City: 
1955, c. 517; town of Rutherfordton: 1961, 
c. 785, s. 1%4; town of Spindale: 1961, c. 
WSowSs ae 

Editor’s Note—The 1961 amendment 
added the second paragraph. 

Charges for Sewer Service Outside Cor- 

by contract or by ordinance such fees and 
charges for services rendered to residents 
outside its corporate limits as it may deem 
reasonable and proper. Atlantic Constr. 
Co. v. Raleigh, 230 N. C. 365, 53 S. E. (2d) 
165 (1949). See note to § 160-255. 

Applied in Smith v. Winston-Salem, 247 
N. C. 349, 100 S. E. (2d) 835 (1957). 

porate Limits—A city is free to establish 

§ 160-250. Joint construction, operation, etc., of sewerage works by ad- 
jacent municipal corporations—Two or more adjoining or adjacent municipal 
corporations shall have authority as hereinafter provided and set forth, by the adop- 
tion of resolutions to be passed by the governing body of each of said municipal cor- 
porations, to acquire, construct, improve, maintain and operate jointly, either within 
or without their corporate limits, sewerage works, including sewage treatment facili- 
ties, or any integral part of such works. In order to render more effectual the 
exercise of the authority herein granted, such municipal corporations may enter 
into any and all contracts which may be appropriate to that end, among or between 
themselves, or with other parties. (1939, c. 205, s. 1.) 

§ 160-251. Power of corporations to issue bonds.—Municipal corporations 
so determining upon such sewerage works are hereby granted the same authority to 
issue bonds for the acquisition, construction and improvement of such works as is 
now given to any municipal corporation under the general laws of North Carolina, 
and particularly under the Municipal Finance Act, as amended. (1939, c. 205, s. 2.) 

Cross Reference—As to issuance of 
bonds under the Municipal Finance Act, 
see § 160-377 et seq. 

§ 160-252. Apportionment of cost; establishment of charges.——The cost of 
any such joint acquisition, construction, improvement, maintenance and operation 
shall be apportioned between or among the participating municipal corporations in 
a manner to be by them agreed upon and determined. In order to pay such cost, 
such adjoining or adjacent municipal corporation may, by agreement between or 
among themselves, fix and establish reasonable charges for the use of such sewerage 
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works. Any person, firm or corporation or other municipal corporation not par- 
ticipating in such joint construction and operation, who or which are living or are 
located outside of the corporate limits of such municipal corporations and desire to 
use sewerage works, may be charged a reasonably higher rate for the use of such 
said works than that charged the users of the same who are living or located within 
the corporate limits of said participating municipal corporations. (1939, c. 205, s. 3.) 

§ 160-253. Charges declared lien upon property.—The charges made for the 
use of said works shall be a lien upon the property served, and if any such charge 
shall not be paid within fifteen days after the same becomes payable, suit may be 
brought therefor in the name of the municipal corporation in which the property 
served is located, or the property, subject to the lien thereof, may be sold by the 
municipal corporation under the same rules and regulations, rights of redemption 
and savings, as are now or may hereafter be prescribed by law for the sale of land 
for unpaid taxes. Such municipal corporations shall have the right to establish 
reasonable rules and regulations for the use of said sewerage works and the col- 
lection of charges therefor, and said municipal corporations, through their officers or 
agents, are hereby authorized and empowered, in accordance with such reasonable 
regulations, to enter upon the premises of any person, firm or corporation using said 
sewerage works and failing to pay the charges therefor, and to disconnect the sewer 
line of such person, firm, or corporation from the public sewer line or disposal plant ; 
and any person, firm‘or corporation who shall connect with such public sewer line or 
disposal plant, or reconnect his or their property therewith, without a permit from the 
officer authorized to give the same, shall be guilty of a misdemeanor and shall be 
eee imprisoned at the discretion of any court of competent jurisdiction. (1939, 
c. 205, s. 4.) 

§ 160-254. Law applicable to joint works initiated or completed prior to 
effective date—The authority to issue bonds for the purpose of financing in 
whole or in part works of the type herein made provision for, and the authority 
to perform any other acts authorized hereunder, may be exercised in connection with 
sewerage works the construction of which may have been jointly initiated or com- 
pleted by two or more adjoining or adjacent municipal corporations prior to the 
effective date of this act; and all acts done and proceedings had in relation to such 
joint construction of such works, and all acts, resolutions or ordinances hertofore 
performed, adopted or enacted in connection with the authorization of issuance of 
bonds to finance such joint construction, if such bonds are otherwise authorized or 
issued under and in substantial compliance with any applicable general law of North 
Carolina, are hereby ratified, validated and confirmed. (1939, c. 205, s. 5; effec- 
tive March 28, 1939.) 

Part 8. Light, Water, Sewer and Gas Systems. 

§ 160-255. Authority to acquire and maintain light, water, sewer and gas 
systems.—A municipality may own and maintain its own light, water, sewer and 
gas systems to furnish services to the municipality and its citizens, and to any person, 
firm or corporation desiring the same outside the corporate limits where the service 
can be made available by the municipality, but in no case shall a municipality be 
liable for damages to those outside the corporate limits for failure to furnish light, 
water, sewer or gas services. The governing body shall have power to acquire and 
hold rights-of-way, water rights, and other property, within and without the city 
limits. Assessment for waterworks construction or extension may be made as pro- 
vided in part 7, article 18, of chapter 160 of the General Statutes of North Carolina. 
CTT rer rob, atorcie sce, CO. 8 cos shoe rc, 2o0S13 19556.31177,-s 
ane MYA. Cr AIO Sy Lk.) 

Cross References.—As to control of light under Plan C, see § 160-329, subsection (d). 
system under Plan C, see § 160-330, sub- As to co-operation with the Board of Con- 
section (e). As to control of water system servation and Development in locating 
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water supplies, see § 113-20. As to joint 
water supply facilities by municipalities, 
see §§ 160-191.6 to 160-191.10. As to water 

and sewer authorities, see § 162A-1 et seq. 
Editor’s Note.—The 1929 amendment in- 

serted in the first sentence “and to any 
person, firm or corporation desiring the 
same outside the corporate limits, where 
the service is available.” 

The 1955 amendment added the last 
sentence. 

The 1957 amendment rewrote the first 
sentence to make it also applicable to sewer 
and gas systems. 

For comments on statute, prior to the 
1955 and 1957 amendments, see 12 N. C. 
Law Rev. 324; 13 N. C. Law Rev. 96. 

This section is valid. Kennerly v. Dal- 
las, 215..N..C. 532, 2S... Ho (2d) 538. (1939). 

Power to Sell Electricity within Three- 
Mile Zone.—A municipality has the power 
to purchase electricity for its own use and 
the use of its citizens, and where it is au- 
thorized by general and special statutes to 
purchase current from a power company 
and to resell and distribute it at a profit to 
its citizens and to those within a three-mile 
zone therefrom, the grant of power to do 
so is effective in law under the authority of 
the legislature to grant municipal corpora- 
tions any powers which promote the welfare 
of the public and the communities in which 
they are established unless prohibited by 
the organic law. Holmes vy. Fayetteville, 
197 N. C. 740, 150 S. E. 624 (1929). 

Electricity May Be Distributed Beyond 
Corporate Limits—A municipality has the 
power to purchase, generate, or distribute 
electricity for its own use and the use of 
its inhabitants, and is given legislative au- 
thority to extend its lines beyond its cor- 
porate limits for the purpose of selling elec- 
tricity to nonresidents, and therefore a 
complaint in an action against a munici- 
pality alleging injury from negligent main- 
tenance of power lines outside the corpo- 
rate limits is not demurrable on the ground 
that the alleged negligence of its officers 
and employees was ultra vires the city. 
Kennerly v. Dallas; 215 N. C. 632, 2 S. E: 
(2d) 538 (1939). 

City May Impose Conditions on Resi- 
dents Outside Corporate Limits.——‘Since 
it is optional with the city as to whether or 
not it will furnish water to residents out- 
side its corporate limits and permit such 
residents to connect their sewer facilities 
with the sewerage system of the city, or 
with any other sewerage system which con- 
nects with the city system, it may fix the 
terms upon which the service may be ren- 
dered and its facilities used. G. S. 160-255; 
G. S$. 160-256; Williamson v. High Point, 
213 N. C. 96, 195 S. E. 90 (1938); Kennerly 
v. Dallas, 215 N. C. 532,,.2 S. E. (2d) 538 
(1939); George v. Asheville, 80 F. (2d) 50, 
103 A. L. R. 568 (1935).” Atlantic Constr. 
Co. v. Raleigh, 230 N. C. 365, 53 S. E. (2d) 
165 (1949). 

All municipalities have been given the 
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right to extend water and sewer facilities 
beyond the corporate limits of the munici- 
pality. Upchurch v. Raleigh, 252 N. C. 676, 
114 §. E. (2d) 772 (1960). 

But the authority granted by this section 
is not unlimited. It authorizes a municipal- 
ity to construct and operate utilities for the 
benefit of the public beyond its corporate 
boundaries within reasonable limitations. 
If the authority was not thus limited this 
section would contravene fundamental law. 
Public Service Co. v. Shelby, 252 N. C. 816, 
115 S. E. (2d) 12 (1960). 

Liability of City—In Mabe v. Winston- 
Salem, 190 N. C. 486, 130 S. E. 169 (1925), 
the question of a city’s liability for loss by 
fire arose. The plaintiff contended that the 
city was liable as the position of the curb 
which kept the trucks from the hydrant was 
the proximate cause of the loss and that 
the loss was occasioned directly by the neg- 
ligence of the city in repairing the streets. 
For a discussion of this case, see 4 N. C. 
Law Rev. 137, 140. 

A city, which owns a municipal light and 
waterworks system, and operates the same 
in its governmental capacity, cannot be 
held liable in damages for failure to furnish 
a sufficient supply of either water or light. 
Harrington v. Greenville, 159 N. C. 632, 75 
S. E. 849 (1912); Howland v. Asheville, 174 
N. C. 749, 94 S. E. 524 (1917); Mabe v. 
Winston-Salem, 190 N. C. 486, 130 S. E. 
169 (1925). 

In Munick v. Durham, 181 N. C. 188, 106 
S. E. 665 (1921), a recovery against the 
city was sustained, but that was a suit 
growing out of the settlement of claimant’s 
water bill, and involving only the business 
relations between the individual and the 
city as vendor of water for profit, and nota 
matter concerning the water supply for 
general fire protection. Mack v. City Water 
Works, 181 N. C. 383, 107 S. E. 244 (1921). 

City Not Required to Obtain Certificate 
of Public Convenience.—See annotations 
under § 62-101. 

Municipality Owes Duty of Equal 
Service Only to Consumers within Its 
Limits—When a municipality engages in 
supplying water to its inhabitants, it owes 
the duty of equal service in furnishing 
water only to consumers within its corpo- 
rate limits. Fulghum v. Selma, 238 N. C. 
100, 76 S. E. (2d) 368 (1953). 
A municipality owes no duty to supply 

water to a resident for resale to others 
either within or without its limits. Ful- 
ghum v. Selma, 238 N. C. 100, 76 S. E. 
(2d) 368 (1953). 
Extension of Sewer and Water Lines 

Beyond Corporate Limits.——Municipalities 
have legislative permission to extend their 
sewer and water lines beyond corporate 
boundaries. Such extensions may be made 
either because necessary to the effective 
operation of the improvement within the 
city or to provide services for a profit be- 
yond the corporate limits. Bonds for the 
latter purpose may be issued only when the 
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electorate has expressly so authorized. 
Eakley v. Raleigh, 252 N. C. 683, 114 S. E. 
(2d) 777 (1960). 

Furnishing Water to Persons outside 
Corporate Limits—A municipality which 
operates its own waterworks is under no 
duty in the first instance to furnish water 
to persons outside its limits. It has the 
discretionary power, however, to engage 
in this undertaking. When a municipality 
exercises this discretionary power, it does 
not assume the obligations of a public 
service corporation toward nonresident con- 
sumers. It retains the authority to specify 
the terms upon which nonresidents may 
obtain its water. In exerting this authority, 
it may, under § 160-256, “fix a different rate 
from that charged within the corporate 
limits.” Fulghum v. Selma, 238 N. C. 100, 
76 S. E. (2d) 368 (1953). 

Construction and Operation of Trans- 
mission Lines beyond Corporate Limits.— 
This section authorizes a municipal corpo- 
ration engaged in the production and dis- 
tribution of electric power to extend this 
service to consumers outside its corporate 
limits. This would confer authority on a 
city to construct and operate transmission 
lines for the distribution of electric current 
for the benefit of the public beyond its cor- 
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tion. Grimesland y. Washington, 234 N. 
C. 117, 66 S. E. (2d) 794 (1951). 

This section does not confer the right to 
exclude competition in the territory served. 
Having the right to engage in this business 
gives no exclusive franchise, and if from 
lawful competition the town’s business be 
curtailed, it would seem that no actionable 
wrong would result, nor would it be enti- 
tled to injunctive relief therefrom. Grimes- 
land v. Washington, 234 N. C. 117, 66 S. E. 
(2d) 794 (1951). 
Applied in Thomasson y. Smith, 249 N. 

C. 84, 105 S. E. (2d) 416 (1958); Honey 
Properties, Inc. v. Gastonia, 252 N. C. 567, 
114 S. E. (2d) 344 (1960). 
Quoted in McGuinn y. High Point, 219 

N2Ca56, 113,04 Hn (2d) .48.(1941 ), 
Cited in Williamson v. High Point, 213 

N. C. 96, 195 S. E. 90 (1938); Murphy v. 
High Point, 218 N.C. 597, 12 S.. FE.» (2d) 
1 (1940); Tennessee Elec. Power Co. v. 
Tennessee Valley Authority, 306 U. S. 
118, 59 S. Ct. 366, 83 L. Ed. 543 (1939); 
Candler v. Asheville, 247 N. C. 398, 101 
S. E. (2d) 470 (1958); Morganton yv. Hutton 
& Bourbonnais Co., 251 N. C. 531, 112 
S. E. (2d) 111 (1960); In re Annexation 
Ordinance, 255 N. C. 633, 122 S. E. (2d) 
690 (1961); Davidson v. Stough, 258 N. 

porate boundaries within reasonable limita- CC. 23, 127 S. E. (2d) 762 (1962). 

§ 160-256. Authority to fix and enforce rates——The governing body, or such 
board or body which has the management and control of the light, water, sewer or 
gas systems in charge, may fix such uniform rents or rates for the services as will 
provide for the payment of the annual interest on existing bonded debt for such 
systems, for the payment of the annual installment necessary to be raised for the 
amortization of any debt, and the necessary allowance for repairs, maintenance and 
operation, and when the city shall own and maintain both waterworks and sewer 
systems, including sewage disposal plants, if any, the governing body shall have the 
right to operate such systems as a combined and consolidated system, and when so 
operated to include in the rates adopted for the water a sufficient amount to provide 
for the payment of annual interest and principal on any existing bonded debt for the 
sewage system, and the necessary allowance for repairs, maintenance and oper- 
ation. The governing body shall fix the times when charges for light, water, sewer 
and gas services shall become due and payable, and in case such charges are not 
paid within ten (10) days after becoming due, the same may at any time thereafter 
be collected either by suit in the name of the city or by the collector of taxes for the 
city. Upon the failure of owner of property for which services are furnished to pay 
the charges when due, then the governing body or its agents or employees may cut 
off the service to such property; and when so cut off it shall be unlawful for any 
person, firm or corporation, other than the governing body or its agents, to turn 
on the services to such property : Provided, however, that for service supplied outside 
the corporate limits of the city, the governing body or body having such systems in 
charge, may fix a different rate from that charged within the corporate limits, with 
the same exemption from liability by the city or town as is contained in § 160-255: 
Provided further, that where the services may be cut off under the provisions of this 
section for the failure of the occupant of the premises to pay the charges due, and 
such occupant is not the owner of the premises, it shall not be lawful to require the 
payment of the delinquent bill before turning on the services at the instance of a 
new and different tenant or occupant of the premises. This proviso shall not apply in 
cases where the premises are occupied by two or more tenants serviced by the same 
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light, water or gas meter, as the case may be. (1917, c. 136, sub-ch. 11, s. 3; 
CS. 622808 719205 e228 See LO jonec. 

Local Modification—Ashe, Haywood, 
Mecklenburg, Transylvania: 1933, c. 353; 
Caldwell: 1933, c. 368. 

Editor’s Note—vThe 1929 amendment 
added the first proviso to this section, and 
the first 1933 amendment added the second 
proviso. Prior to the second 1933 amend- 
ment the first sentence of this section 
merely provided that the governing board 
should fix “such uniform rates for water 
as is deemed best.” 

The 1957 amendment made this section 
also applicable to sewer and gas systems. 

This section contains ample standards 
to guide a municipality in exercising the 
delegation of authority to fix fair and just 

140, 353; 1957, c. 799, s. 2.) 

Increase in Rates Charged for Water 
Supplied to Consumers outside Corporate 
Limits—An amendment to an ordinance 
which substantially increases the rates 
charged for water supplied by a munici- 
pality for consumption outside its corpo- 
rate limits cannot be held discriminatory in 
a legal sense when it applies alike to all 
nonresidents, and it is immaterial that a 
nonresident consumer deems such rates 
exorbitant or unreasonable. Fulghum v. 
Selmaji238)N: Co)100,5-96 Sit E. a(edje3a6s 
(1953). 

Cited in Williamson vy. High Point, 213 
N. C. 96, 195 S. E. 90 (1938); Atlantic 
Constr. Co. v. Raleigh, 230 N. C. 365, 53 

water rates. Candler v. Asheville, 247 N. S. E. (2d) 165 (1949). 
C. 398, 101 S. E. (2d) 470 (1958). 

§ 160-257. Separate accounts for water system.—lIt shall be the duty of the 
governing body to keep a separate statement and account of the money received 
by the city from the waterworks system, and it shall be the duty of the said body to 
give preference to the waterworks system over the other departments of the city in 
such funds, and to provide for the proper upkeep of the waterworks system and an 
amount necessary for the enlargement of the waterworks system before turning over 
to the other departments the money so received. (1917, c. 136, sub-ch. 11, s. 4; 
Copa Couey) 

Part 9. Care of Cemeteries. 

§ 160-258. Care fund established—The governing body is authorized to 
create a fund to be known as the perpetual care fund for the cemeteries, for the pur- 
pose of perpetually caring for and beautifying the cemeteries, and such fund shall be 
kept by the city as is provided for bequests and gifts for cemetery purposes ; and the 
governing body may make contracts with lot or space owners in the cemeteries, 
obligating the city to keep up and maintain said lots or spaces in perpetuity upon 
payment of such sum as may be fixed by the governing body ; and the governing body 
is further authorized and empowered to accept gifts and bequests for such purposes, 
or upon such other trusts as the donors may prescribe; and the governing body is 
authorized to set aside for such perpetual care fund such portion of the proceeds of 
sale of cemetery lots as the governing body may deem advisable. (1917, c. 136, 
sub-ch. 9, s. 1; C. S., s. 2810; 1927, c, 254.) 

Cross References.—As to trust funds for 
the care of cemeteries, see §§ 65-7 through 
65-12. As to power over cemetery outside 
corporate limits, see § 160-203.1. 

Editor's Note—The 1927 amendment 
changed the amount to be set aside from 
“an amount not exceeding twenty-five per 
cent” to “such portions as the governing 
body may deem advisable.” 

Setting of Memorial Markers.—This sec- 

tion and § 160-259 do not impliedly author- 
ize a town to enact an ordinance reserving 
to the town the exclusive right to set me- 
morial markers in cemeteries and requiring 
the payment of a special charge for setting 
such markers not purchased from the town. 
Grave constitutional questions would be 
raised by any statute giving a town such 
authority. State v. McGraw, 249 N. C. 205, 
105 S. E. (2d) 659 (1958). 

§ 160-259. Application of fund—tThe principal of the funds appropriated by 
the governing body for caring for the cemeteries shall be held by the governing body 
for caring for and beautifying the cemeteries and improving the same. The income 
from the fund heretofore or hereafter made shall be used for the purpose of carrying 
out contracts with the individual or space owners for the perpetual care of individual 
plats and spaces. Any gifts heretofore or hereafter made to and received by the 
city or any of its officers shall be held and used as a sacred trust fund for the pur- 
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poses and upon the conditions named in such gifts or bequests, and all such funds 
shall be kept and invested separately and shall not be used for any other purpose, or 
by the city in its affairs. (1917, c. 136, sub-ch. 9, s. 1; C. S., s. 2811.) 

Cross Reference.—See note to § 160-258. 

§ 160-260. Separate accounts kept.—The city treasurer shall keep a separate 
account of the cemetery funds, and a still further separate account of all special 
gifts or bequests made by persons for and in connection with the cemeteries and par- 
ticular lots therein. The governing body has the power to make rules and regulations 
and adopt ordinances for the carrying out of the duties imposed by this and the two 
preceding sections in regard to the care of cemeteries. (1917, c. 136, sub-ch. 9, s. 1; 
Cie s. 20125) 

§ 160-260.1. Right to condemn and take over cemeteries adjoining municipal 
cemeteries.— When, in the opinion of the governing authority of any city or 
town, it is deemed advisable and desirable to acquire and take over any cemetery, 
graveyard or burial place adjoining any cemetery heretofore established by any city 
or town, then such governing authority of said city or town shall have the right to 
take over or acquire by condemnation or the right of eminent domain such adjoining 
cemetery, graveyard or burial place and in the acquisition of such adjoining cemetery, 
graveyard or burial place, the governing authority of any city or town shall exercise 
such authority according to the procedure and rights set forth in article 1 and article 2 
of chapter 40 of the General Statutes entitled “Eminent Domain”, as amended. The 
governing authority of such city or town shall have the right to acquire the title in 
fee simple to such adjoining cemetery, graveyard or burial place, and, in addition, 
shall have the right to establish perpetual care for such adjoining cemetery or ceme- 
teries, including the right to adopt rules and regulations for decorating and beautify- 
ing said cemeteries, establishing walkways, care of graves and any and all other 
things necessary to be done for the care, preservation and upkeep of such ceme- 
teries. As used in this section, the word “adjoining” shall be construed to mean 
not only cemeteries immediately adjacent to, bordering on or contiguous to the 
boundaries of a cemetery already established by a city or town but also shall include 
other cemeteries, graveyards and burial places which are immediately connected to- 
gether successively or in a series of contiguous tracts or boundaries, and which when 
taken together constitute one unified body or tract of land. (1951, c. 385, s. 1.) 

_ Editor’s Note.—Section 2% of the act etery to which article 7 of chapter 65 of the 
inserting this and the following section General Statutes is applicable.” 
provides that it “does not apply to any cem- 

§ 160-260.2. Right to condemn easement for perpetual care.—In lieu of ac- 
quiring by condemnation a title in fee simple to the adjoining cemeteries as set 
forth in § 160-260.1, the governing authorities of said cities or towns shall have the 
right to condemn or acquire an easement or privilege for the purpose of establishing 
a system of perpetual care for such adjoining cemeteries. In condemning or acquir- 
ing such easement or privilege, the authority and procedure conferred by article 1 
and 2 of chapter 40 of the General Statutes entitled “Eminent Domain’, as amended, 
shall be used for such purpose and shall be applicable to the exercise of the acquisi- 
tion of the easement or privilege herein established. The proceedings under this 
section shall be limited to the acquisition of an easement or privilege for establishing 
perpetual care of such adjoining cemeteries, and the governing authority of any city 
or town exercising such rights shall have the authority to make reasonable rules 
and regulations for the decoration, adornment and upkeep of said adjoining ceme- 
teries and to establish a perpetual care system or plan for such purpose. The word 
“adjoining”, as used in this section, shall be construed and defined in the same way 
and manner as construed and defined in § 160-260.1. The governing authority of 
any city or town shall have the right to discontinue or take a nonsuit in such con- 
demnation proceedings, whether exercised under § 160-260.1 or under this section, 
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at any time prior to the entering of said final order or decree in such proceedings. 
Any condemnation proceedings instituted under this section shall not divest any 
person, firm or corporation of any title held in fee simple but shall confer upon the 
governing authority of such city or town the right to establish perpetual care as herein 
set forth. The authority to acquire such adjoining cemeteries as set forth in § 160- 
260.1, as well as the authority to acquire the easement or privilege set forth in this 
section, and the exercise of same, are declared to be for a public purpose, and the 
governing authority of such city or town is authorized to expend public funds for 
such acquisition and for such perpetual care. (1951, c. 385, s. 2.) 

Part 10. Municipal Taxes. 

§ 160-261. Provision for listing and collecting taxes—The governing body 
shall provide by an ordinance or otherwise means for the collection of taxes in the 
city and shall cause property to be listed for taxation which has not otherwise been 
listed as required by law. The governing bodies of cities and towns are in all respects 
vested with the same powers and authority as is now, or may hereafter be, vested 
in the board of county commissioners of the county in which such city or town is 
located, with respect to the allowance of discounts and charging penalties in the col- 
léction, of taxes.0(191/,,c130,cub-ch, Ons.2. Capen Zolo ailozoecn loos) 

Cross References.—As to taxes which 105-332 et seq. 
may be levied by the governing body of Editor’s Note—The 1925 amendment 
the municipality, see § 160-56. As toassess- added the second sentence. 
ment procedure for municipalities, see § 

§ 160-262. Unlisted taxables entered.—The officer who has charge of the col- 
lection of taxes in any city shall, after the most diligent inquiry, and by comparing 
his book with the county tax books, make out a list of all persons liable for poll tax, 
or for taxes on property, who have failed to return a list in the manner and in the 
time prescribed, together with the estimated value of all the property not listed, and 
shall enter such persons in a separate part of his book. (1917, c. 136, sub-ch. 6, s. 4; 
Cre 825143) 

§ 160-263. Power and duties of tax collector.—The officer who has charge 
of the collection of taxes in any city shall, in the collection of taxes, be vested with 
the same power and authority as is given by the State to sheriffs for like purpose, 
and shall be subject to the same fines and penalties on failure or neglect of duty. It 
shall be his duty to collect all taxes levied by the governing body, and he shall be 
charged with the sums appearing on the tax list as due for city taxes. He shall at no 
time retain in his hands over three hundred dollars for a longer time than seven days, 
under a penalty of ten per cent per month to be paid to the city upon all sums so 
unlawfully retained. (1917, c. 136, sub-ch. 6, s. 1; C. S., s. 2816.) 

Cross Reference—As to general duties 
of a tax collector, see § 105-375. 

§ 160-264. Settlement with tax collector—In settlement with the city the 
tax collector shall be credited with all poll taxes and taxes on personal property 
which the governing body shall declare to be insolvent and uncollectible, and with 
such amounts as may be involved in suit by appeal from the ruling of the board, 
and he shall be charged with and shall pay over all other sums appearing on the tax 
list. After the accounts of the tax collector shall be audited and settled, the same 
shall be reported to the governing body, and when approved by it the same shall be 
recorded in the minute book of such body, and shall be prima facie evidence of cor- 
rectness, and impeachable only for fraud or specified error. (1917, c. 136, sub-ch. 6, 
Sielé; Warns Sizes h) 

§ 160-265. Bond of tax collector and other officers—The governing body of 
the city shall require the tax collector of the city, and any and all officers and 
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employees, such bonds as it may deem necessary, and may pay the expenses of pro- viding such bonds, including the bond of the mayor. (1917, c. 136, sub-ch. 6, s. 3 : Ca57S22818.) 

§ 160-266. License to plumbers and electricians.—The governing body may regulate and license plumbers and those engaged in the electrical wiring of buildings for light, power, or heat, and before issuing a license may require the applicant to be examined and to give bond in such sum and upon such conditions as the governing body may determine, and with such sureties as it may approve; and such body may, for incompetency on the part of such licensees or for refusal to comply with the ordinances relating to such business, or for any other good cause, revoke any license issued hereunder. No person, firm, or corporation shall do any kind of plumbing or electrical wiring of buildings without first having obtained a license from the gov- erning body. No license issued hereunder by the governing body shall be for more than one year, and same shall not be transferrable or assignable except by the permission of the governing body. And no license shall be issued, as herein pro- vided, before the license tax shall have been paid. (1917, c. 136, sub-ch. 6, ss. 6, 7, 8,9;C.S., s. 2819.) 

Article 19, 

Exercise of Powers by Governing Body, 

Part 1. Municipal Meetings. 
§ 160-267. Legislative powers; how exercised.— Except as otherwise specially provided, the legislative powers of the governing body may be exercised as provided by ordinance or rule adopted by it. (1917, c. 136, sub-ch. 16 7Se ss CHS: os: 2820. ) 
§ 160-268. Quorum and vote required._Every member of the governing body shall have the right to vote on any question coming before it. A majority shall constitute a quorum, and a majority vote of all members present shall be neces- sary to adopt any motion, resolution or ordinance. C19 1/ Mca 36 fcub-ch®.1 3461): Cro saco21 2) 

§ 160-269. Meetings regulated, and journal kept.—The city governing body shall from time to time establish rules for its proceedings, Regular and special meetings shall be held at a time and place fixed by ordinance. All legislative sessions shall be open to the public, and every matter shall be put to a vote, the result of which shall be duly recorded. ‘The governing body shall not by executive session or otherwise consider or vote on any question in private session. A full and accurate journal of the proceedings shall be kept, and shall be open to the inspection of any qualified registered voter of the city..(1917,.c..136, sub-chi 13/6 LC uiSalocc.) 
The requirement of this section that a municipality. Graham y. Karpark Corp. full and accurate journal of the proceed- 194 F. (2d) 616 (1952). ings be kept is merely directory and not Stated in State v. Baynes, 222 N. C. 425, a condition precedent to the validity of a 23 S. FE, (2d) 344 (1942). contract regularly entered into by the 

Part 2. Ordinances. 

§ 160-270. How adopted.—No ordinance shall be passed finally on the date on which it is introduced, unless by two-thirds vote of those present. No ordinance making a grant, renewal, or extension, whatever its kind or nature, of any franchise or special privilege shall be passed until voted on at two regular meetings, and no such grant, renewal, or extension shall be made otherwise than by ordinance. (1917, c, 136, sub-ch. 13, s. 3; C. S., s. 2823.) 
Cross Reference.—As to the enforcement Cited in State v. Baynes, 222 N. C. 425, of ordinances, see § 160-14. 23S. EK. (2d) 344 (1942). 
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§ 160-271. Ordinances amended or repealed.—No ordinance or part thereof 
shall be amended or annulled except by an ordinance adopted in accordance with the 
provisions of this subchapter. (1917, c. 136, sub-ch. 13, s. 4; C. S., s. 2824.) 

§ 160-272. How ordinance pleaded and proved.—In all judicial proceedings 
it shall be sufficient to plead any ordinance of any city by caption, or by number of 
the section thereof and the caption, and it shall not be necessary to plead the entire 
ordinance or section. All printed ordinances or codes or ordinances published in 
book form by authority of the governing body of any city or copies of such ordi- 
nances duly certified by the city or town clerk or mayor under the official seal of 
such city or town shall be admitted in evidence in all courts, and shall have the same 
force and effect as would the original ordinance. (1917, c. 136, sub-ch. 13, s. 14; 
C. S., s. 2825; 1959, c. 631.) 

Cross References——As to mayor certi- 
fying ordinance on appeal, see § 160-16. As 
to ordinance certified by mayor being prima 
facie evidence as to its existence, see § 8-5. 

Editor’s Note.——The 1959 amendment 
inserted in the second sentence “or copies of 
such ordinances duly certified by the city 
or town clerk or mayor under the official 
seal of such city or town.” 

In General—The introduction of an or- 
dinance of a town regulating the speed of 
trains backing upon the track, and properly 
proven, under this section, will not be re- 
garded as error on appeal, when it is proved 
that upon the evidence in the case the jury 
has found, upon a trial without legal error, 
the negligence of the defendant’s employ- 
ees proximately caused the personal injury 
for which damages were sought in the ac- 
tion. Parker v. Seaboard, etc., Railway, 
181 N. C. 95, 106 S. E. 755 (1921). 
Where the ordinances of a city have not 

been published in book form, it is neces- 
sary in order to prove the existence of an 

the proper official the official records of the 
city or town, showing its passage and the 
entry on the records of the ordinance itself. 
Toler v. Savage, 226 N. C. 208, 37 S. E. 
(2d) 485 (1946), citing State v. Razook, 179 
Ne Ce 708; 108 S607 C1920); 

Allegations Insufficient to Plead Ordi- 
nance Adopting National Electrical Code. 
—Allegations referring to “The National 
Electrical Code of 1951 * * * and also which 
has been adopted by the city of Lenoir” 
totally failed to plead any ordinance of the 
city of Lenoir making the National Elec- 
trical Code a part of its municipal law, and 
the words “and also which has been adopted 
by the city of Lenoir” should have been 
stricken on motion. Lutz Industries, Inc. v. 
Dixie Home Stores, 242 N. C. 332, 88 S. E. 
(2d) 333 (1955). 

Cited in Hudson v. Gulf Oil Co., 215 N. 
C. 422, 2 S. E. (2d) 26 (1939); State v. 
Clyburn, 247 N. C. 455, 101 S. E. (2d) 295 
(1958); Black v. Penland, 255 N. C. 691, 
122 S. E. (2d) 504 (1961). 

ordinance, over an objection, to produce by 

Part 3. Officers. 

§ 160-273. City clerk elected; appointment of deputy clerk; powers and 
duties—The governing body shall, by a majority vote, elect a city clerk to 
hold office for the term of two years and until his successor is elected and qualified. 
He shall have such powers and perform such duties as the governing body may 
from time to time prescribe in addition to such duties as may be prescribed by law. 
He shall keep the records of the meetings. The person holding the office of city 
clerk at the time when any of the plans set forth in this sub-chapter shall be adopted 
by such city shall continue to hold office for the term for which he was elected, and 
until his successor is elected and qualified. The governing body shall also have the 
authority to appoint a deputy city clerk to act during the absence or disability of the 
city clerk, and may assign to said deputy the same powers, authority, and duties as 
are assigned to the city clerk. 

The governing body may also provide that the city clerk shall have the powers 
and perform the duties of city treasurer, such powers and duties to be prescribed 
from time to time by the governing body and to be in addition to all powers and 
duties as may be prescribed by law, and in such event the city clerk shall be known 
as the “city clerk and treasurer.”” The powers conferred by the next preceding sen- 
tence are in addition to and not in substitution for those conferred by any other act, 
whether general, special, private or local, and every municipality may proceed under 
the provisions of said next preceding sentence, notwithstanding any conditions, re- 
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strictions or limitations contained in any other act, whether general, special, private 
Omlocale (1917. cn 36,asub-Chel 3s: 1c C5103. 2826 $1941... 1033.1949, .c,. 14.) 

Editor’s Note—The 1941 amendment amendment added the last sentence of the 
added the second paragraph and the 1949 first paragraph. 

§ 160-274. Vacancies filled; mayor pro tem.—If a vacancy occurs in the office 
of the mayor or governing body, the vacancy shall be filled by the governing body of 
the city. If the mayor is absent or unable from any cause temporarily to perform 
his duties, they shall be performed by one elected by the governing body of the city 
for that purpose, who shall be called “mayor pro tem.,” and he shall possess the 
powers of mayor only in matters not admitting delay, but shall have no power to 
make permanent appointments. (1917, c. 136, sub-ch. 13, s. 6; C. S., s. 2827.) 

Cross References.—As to powers of the mayor pro tempore for a municipality un- 
governing body to fill vacancy in the office der Plan A, see § 160-310; under Plan B, 
of mayor, see § 160-10. As to election of see § 160-317; under Plan D, see § 160-341. 

8§ 160-275, 160-276: Repealed by Sessions Laws 1955, c. 698. 

§ 160-277. Bonds required.—Every official, employee, or agent of any city 
who handles or has custody of more than one hundred dollars of such city’s funds 
at any time shall, before assuming his duties as such, be required to enter into bond 
with good sureties, in an amount sufficient to protect such city, payable to such city, 
and conditioned upon the faithful performance of his duties and a true accounting 
for all funds of the city which may come into his hands, custody, or control, which 
bond shall be approved by the mayor and board of aldermen or other governing 
body and deposited with the city, except that such bond of any employee or em- 
ployees may, in the discretion of the mayor and governing body, be conditioned only 
upon a true accounting for funds of the city. (1917, c. 136, sub-ch. 13, s. 15; C.S., 
s. 2828 ; 1945, c. 619.) 

Editor’s Note—The 1945 amendment 
added the exception clause at the end of 
the section. 

§ 160-278. Information requested from mayor.—The governing body at any 
time may request from the mayor specific information on any municipal matter 
within its jurisdiction, and may request him to be present to answer written questions 
relating thereto at a meeting to be held not earlier than one week from the date of 
as receipt by the mayor of such questions. (1917, c. 136, sub-ch. 13, s.2; C. S., s. 

29.) 

Part 4. Contracts Regulated. 

§ 160-279. Certain contracts in writing and secured.—All contracts made by 
any department, board, or commission in which the amount involved is two hundred 
dollars or more shall be in writing, and no such contract shall be deemed to have 
been made or executed until signed by the officer authorized by law to sign such con- 
tract, approved by the governing body. Any contract made as aforesaid may be 
required to be accompanied by a bond with sureties, or by a deposit of money, certi- 
fied check, or other security for the faithful performance thereof, satisfactory to the 
board or official having the matter in charge, and such bonds or other securities shall 
be deposited with the city treasurer until the contract has been carried out in all 
respects ; and no such contract shall be altered except by a written agreement of the 
contractor, the sureties on his bond, and the officer, department, or board making the 
contract, with the approval of the governing body. (1917, c. 136, sub-ch. 13, s. 8; 
(CRRA Geo Si) 

Local Modification.—City of Henderson: Stated in Graham v. Karpark Corp., 194 
1958,.¢. 731, 1s. 33. F. (2d) 616 (1952). 

Cross Reference.—As to procedure for Cited in Abbott Realty Co. v. Charlotte, 
letting a public contract, see § 143-129 et 198 N. C. 564, 152 S. E. 686 (1930). 
seq. 
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§ 160-280: Repealed by Session Laws 1963, c. 406, s. 1. 

§ 160-281. Validating certain conveyances.—All deeds made, executed, and 
delivered prior to August 23, 1924, for a good and valuable consideration, by incor- 
porated cities and towns conveying lands used for park purposes, without authority 
to make and deliver such deed having been first granted by the General Assembly, 
are hereby in all respects validated, ratified, and confirmed as fully and completely 
as if said cities and towns had been granted authority of the General Assembly to 
make and deliver said deeds, and said deeds are hereby declared to be valid convey- 
ances of the land and premises therein described. (Ex. Sess. 1924, c. 95.) 

§ 160-281.1. Validation of conveyances by cities, towns, school districts, etc. 
—All conveyances and sales of real estate made prior to January 1, 1942, by the 
governing body of any city, town, school district, or school administrative unit by 
private sale without notice and public outcry shall be valid and cured of any such 
defects and any city, town, school district or school administrative unit affected 
hereby shall have six months from February 9, 1951, to assert any claim it may 
have by reason of such defects or it will thereafter be forever barred: Provided 
further, that all release deeds and conveyances of real estate made prior to January 
1, 1942, by the governing body of any city, town, school district or school administra- 
tive unit by private sale without notice and public outcry, which real estate was 
theretofore held in any manner for a particular purpose upon the happening of a 
future event, or upon a contingent future interest by way of shifting or springing 
use, shall be valid and cured of any such defects and shall operate to divest such 
governing bodies of all claim or interest in the real estate thereby conveyed; pro- 
vided, however, any city, town, school district, school administrative unit and all 
persons or parties affected hereby shall have six months from May 12, 1959, to 
assert any claim or interest they may have in the premises conveyed or released by 
such deeds or be forever barred thereafter and, to the end that title to such premises 
may be forever settled, failure to commence action in the courts of this State on 
such claim or interest within the time limited herein may be pleaded in bar of all 
claims or interests asserted thereafter. (1951, c. 44; 1959, c. 487.) 

Editor’s Note.—The 1959 amendment 
added the provisos at the end of the sec- 
tion. 

For discussion of the 1959 amendment, 
see 38 N. C. Law Rev. 165. 

§ 160-281.2. Validation of agreements between telephone companies and 
municipalities—Any franchise agreement or other arrangement heretofore 
made between any telephone company and any municipality in which the telephone 
company has agreed to furnish certain telephone service or facilities to the munici- 
pality is hereby in all respects validated during the life or term of such agreement 
or arrangement. (1959, c. 685, s. 1.) 

Editor’s Note——Section 2 of the act in- 
serting this section provides that “nothing 
herein shall be construed as _ repealing, 

and individual rate payers living in towns 
or in the country. Hence, this section is 
unconstitutional (1) because it offends the 

modifying, altering, or amending subsection 
(f) of GS. 105-1208 

Section Unconstitutional—Free or re- 
duced telephone service to municipalities is 
a tax prohibited by law, and is discrimina- 
tory both as between towns which are simi- 
larly situated and as between those towns 

due process provisions of both State and 
federal Constitutions, (2) because it is not 
a uniform tax, (3) because it interferes with 
vested rights, and (4) because it is an at- 
tempt to surrender the police power of the 
State. State v. Wilson, 252 N. C. 640, 114 
S. E. (2d) 786 (1960). 

Part 5. Control of Public Utilities, Institutions, and Charities. 

§ 160-282. Power to establish and control public utilities, institutions, and 
charities—Any city shall have the right to acquire, establish, and operate 
waterworks, electric lighting systems, gas systems, school libraries, cemeteries, 
market houses, wharves, play or recreation grounds, athletic grounds, parks, abattoirs, 
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slaughterhouses, sewer systems, garbage and sewage disposal plants, auditoriums or 
places of amusement or entertainment, and armories. The city shall have the further 
right to make a civic survey of the city, establish hospitals, clinics, or dispensaries 
for the poor, and dispense milk for babies; shall have the power to establish a system 
of public charities and benevolence for the aid of the poor and destitute of the city; 
for the welfare of visitors from the country and elsewhere, to establish rest rooms, 
public water closets and urinals, open sales places for the sale of produce, places for 
hitching and caring for animals and parking automobiles; and all reasonable appro- 
priations made for the purposes above mentioned shall be binding obligations upon 
the city, subject to the provisions of the Constitution of the State. (1917, c. 136, 
Sub-chiaossll@ Cpls 2832.) 

Cross References—As to joint water 
supply facilities by municipalities, see §§ 
160-191.6 to 160-191.10. As to water and 

_Schools.—The power given by this sec- 
tion to acquire, establish and operate 
schools applies to any city whether or not 

sewer authorities, see § 162A-1 et seq. 
Editor’s Note.—See 12 N. C. Law Rev. 

324. 
Granting Exclusive Franchises—No 

grant of franchise by a city is deemed ex- 
clusive unless so expressed by the grant, 
and by granting a franchise to a light and 
sewerage company the city does not de- 
prive itself of its rights under this section, 
except as set out in the grant. Hill v. 
Elizabeth City, 291 F. 194 (1923). 

it has adopted a plan of government under 
this chapter. And the grant of the power 
is by implication the grant of such power 
as is necessary to exercise the power ex- 
pressly granted. Hailey v. Winston-Salem, 
196 N. C. 17, 144 S. E. 377 (1928). 

Quoted in McGuinn y. High Point, 219 
N. C. 56, 13 S. E. (2d) 48 (1941). 

Cited in Brumley v. Baxter, 225 N. C. 
691, 360. 4... (2d) 291, 1162-A. L. Rt,930 
(1945). 

§ 160-283. How control exercised—(a) Control over Departments.—The 
waterworks department, electric or gas light system, sewerage system, library 
system, park or park and tree commission system, or playground system, or any 
other public service owned, operated, or conducted by any city under separate organ- 
ization or as a Separate corporation under the control of any city in the State, which 
has been heretofore under the separate management and control of separate boards 
or corporations, may henceforth be under the management and control of the govern- 
ing body of such city in the State. 

(b) Departments May Be Abolished—In all cities except those which have 
adopted Plan C or Plan D, hereafter set forth, before the governing body shall 
have control or management of the waterworks, electric light, sewerage system, 
library system, park or park and tree commission system, or playground system, 
or any other public service owned, operated, or conducted by such city under sep- 
arate organization or corporation, the governing body of the city, by two-thirds vote 
taken at two separate regular meetings of such governing body, shall pass an ordi- 
nance to the effect that the waterworks, electric or gas light system, sewerage system, 
library, park or park and tree commission system, or playground system, or any 
other public service owned, operated, or conducted by such city under separate 
organization or corporation, or either of them, shall be abolished and the control 
and management shall be under the governing body of the city. 

(c) Property Vested in the City—-Upon the passage by the governing body of 
any city of such ordinance, the waterworks, electric or gas light system, sewerage 
system, the library system, and the park or park and tree commission system, and 
any other public service owned, operated, or conducted by such city under separate 
organization or corporation then in existence either under separate organization or 
under separate management or control or under separate corporation, shall imme- 
diately become the property of the city, and all land, real estate, rights, easements, 
franchises, choses, and property of every kind, whether real or personal, tangible 
or intangible, the title of which is vested in such separate corporation or board, shall 
be and become vested in such city, and the boards of water commissioners, electric 
light commissioners, sewerage commissioners, library boards, park boards, or park 
and tree commission boards, or the board or commission of any other public service 
owned, operated, or conducted by or on behalf of such city under separate organiza- 
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tion or corporation shall cease to exist as a corporation ; and all indebtedness, bonds, 
or other contracts and obligations of any nature incurred by, for, or on account of 
the waterworks, electric or gas light system, sewerage system, library system, park 
or park and tree commission system, or other public utility in the name of or by 
such corporation, or by such city in its behalf, or by the corporation and such city 
jointly, shall be and become the sole obligations of such city. 

(d) Same Procedure in Other Cases.—There shall be the same procedure with 
reference to the library system, park or park and tree commission system, or play- 
ground system by the governing body of all cities which shall have adopted Plan C 
or Plan D before such control and title shall become vested as hereinbefore stated. 

(e) Popular Vote Required.—In all cities, except those which have adopted Plan 
C or Plan D, hereafter set forth, before the foregoing provisions of this section 
shall become effective, such changes in the control and management of the water- 
works, electric light, sewerage, etc., shall first be approved by a majority of the 
qualified voters of such municipality at any regular or special election held under 
the provisions of this subchapter. (1917, c. 136, sub-ch. 13, s. 9; C. S., s. 2833.) 

Cited in Greensboro v. Smith, 241 N. C. 
363, 85 S. E. (2d) 292 (1955). 

§ 160-284. Ordinances to regulate management.—The governing body of 
any city in the exercise of its control and management of the waterworks, electric 
light, sewerage system, library system, park or park and tree commission system, 
or any other public service owned, operated, or conducted by such city, shall have 
power to make rules, regulations, and ordinances in connection with the management 
thereof as they may deem necessary, and shall have power to enforce such rules, 
regulations, and ordinances. (1917, c. 136, sub-ch. 13, s. 10; C. S., s. 2834.) 

Rates for Sewer Service Outside Corpo- outside its corporate limits as it may deem 
rate Limits——A city is free to establish by reasonable and proper. Atlantic Constr. 
contract or by ordinance such fees and _ Co. v. Raleigh, 230 N. C. 365, 53 S. E. (2d) 
charges for services rendered to residents 165 (1949). 

§ 160-285. Additional property acquired.—The governing body of any city 
shall have power to acquire such additional property as it may deem necessary for 
a better system of waterworks, electric light, sewerage, library, park or parks or 
other public service owned, operated, or conducted by such city. Upon the adoption 
by the governing body of any city of any one of the plans of government provided 
for in this subchapter, the laws now in force in reference to the waterworks, electric 
light, sewerage, parks, libraries, or other public service owned, operated, or con- 
ducted by such city, shall not be repealed by this subchapter, but shall be construed 
with this subchapter and only repealed in so far as they are inconsistent with the 
provisions of this subchapter. (1917, c. 136, sub-ch. 13, s. 10; C. S., s. 2835.) 

Part 6. Effect upon Existing Regulations, 

§ 160-286. Existing rights and obligations not affected.—AII official bonds, 
recognizances, obligations, contracts, and all other instruments entered into or exe- 
cuted by or to the city before this subchapter takes effect in any city, and all taxes, 
special assessments, fines, penalties, forfeitures incurred or imposed, due or owing 
to the city, shall be enforced and collected, and all writs, prosecutions, actions and 
causes of action, except as is herein otherwise provided, shall continue without abate- 
ment and remain unaffected by this subchapter ; and no legal act done by or in favor 
of the city shall be rendered invalid by its adoption of any plan of government 
provided for by this subchapter. (1917, c. 136, sub-ch. 13, s. 5; C. S., s. 2836.) 

§ 160-287. Existing ordinances remain in force—AlIl valid ordinances and 
resolutions of any city in force on March 6, 1917, and not inconsistent with the 
provisions of this subchapter, and all rules of procedure adopted by the governing 
body of any city, shall be and remain in full force and effect until repealed, annulled, 
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or amended under the provisions of this subchapter, or under the provisions of the 
charter of such city, and all laws relative to any city, not in conflict with the provi- 
sions of this subchapter shall be and remain in full force and effect. (1917, c. 136, 
SUubscilS Sa Gimomsecoo/.) 

§ 160-288. Existing election laws remain in force.—This subchapter shall not 
repeal or impair any general, special, or local election laws now in force in any city, 
but such general, special, or local laws shall be and continue in full force and effect 
except where clearly inconsistent with and repugnant to the provisions of this sub- 
chapter; and the municipal elections of such city shall continue to be held under 
and subject to the provisions of such special election laws except as herein otherwise 
provided: Provided, however, that in every case the governing body of any city 
shall have the right and power in its discretion and by an ordinance adopted by a 
two-thirds vote of the members of the entire governing body, to order a new regis- 
tration of the voters of such city for any general, regular, or special municipal elec- 
tion held in such city for any purpose, unless excepted in this subchapter. (1917, c. 
150, sUD-Clisloys. 12, Gr. S.2O0G.) 

§ 160-289. General laws apply—All questions arising in the administration 
of the government of any city, and not provided for in this subchapter, shall be 
governed by the laws of the State in such cases made and provided. (1917, c. 136, 
Sup-cn.l3.s.133C. 33, S. 2839, ) 

ARTICLE 20. 

Accounting System. 

§ 160-290. Nature of accounting system.—Accounting systems shall be de- 
vised and maintained which shall exhibit the condition of the city’s assets and liabili- 
ties, the value of its several properties, and state of its several funds. Such systems 
shall be adequate to record in detail all transactions affecting the acquisition, custodi- 
anship, and disposition of values, including cash receipts and disbursements. The 
recorded facts shall be presented periodically to officials and to the public in such 
summaries and analytical schedules as shall be necessary to show the full effect of 
such transactions for each fiscal year upon the finances of the city and in relation to 
each department of the city government; and there shall be included distinct sum- 
maries and schedules for each public utility owned and operated by the city. In all 
respects, as far as the nature of the city’s business permits, the accounting systems 
maintained shall conform to those employed by progressive business concerns and 
approved by the best usage. The governing body shall have power to employ ac- 
countants to assist in devising such accounting systems. (1917, c. 136, sub-ch. 14, 
s.1;C.S.,s. 2840.) 

Cross References.—As to separate ac- to separate accounts for cemetery, see § 
counts for water system, see § 160-257. As 160-260. 

ARTICLE 21. 

‘Adoption of New Plan of Government. 

Part 1. Effect of Adoption. 

§ 160-291. Continues corporation with powers according to plan.—Any city 
which shall adopt, in the manner hereinafter prescribed, one of the plans of govern- 
ment provided in this subchapter shall thereafter be governed by the provisions 
thereof ; and the inhabitants of such city shall continue to be a municipal corporation 
under the name existing at the time of such adoption, and shall have, exercise, and 
enjoy all the rights, immunities, powers, and privileges, and shall be subject to all 
the duties, liabilities, and obligations provided for herein or otherwise pertaining to 
or incumbent upon such city as a municipal corporation. (1917, c. 136, sub-ch. 16, 
eal? Cin. Score.) 
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§ 160-292. Legislative powers not restricted—None of the legislative powers 
of a city shall be abridged or impaired by the provisions of this subchapter, but all 
such legislative powers shall be possessed and exercised by such body as shall be 
the legislative body of the city under the provisions of this subchapter. (1917, c. 
136, sub-ch: 16, s: 2} CiS:1872343) 

§ 160-293. Ordinances remain in force.—Al! ordinances, resolutions, orders, 
or other regulations of a city or of any authorized body or official thereof existing 
at the time when such city adopts a plan of government set forth in this subchapter 
shall continue in full force and effect until annulled, repealed, modified, or super- 
seded. (1917, c. 136, sub-ch. 16, s. 3; C. S., s. 2844.) 

§ 160-294. Mayor and aldermen to hold no other offices—The mayor or any 
member of the board of aldermen shall not hold any other office or position of profit, 
trust, or honor, or perform any other duties or functions than mayor or aldermen 
under the city government unless it shall be submitted to and approved by a majority 
of the qualified voters of the city at a regular or special election. (1917, c. 136, 
sub-ch. 16, s. 4; C. S., s. 2845.) 

§ 160-295. Wards regulated.—The territory of any city adopting any one of 
the plans of government provided for in this subchapter shall continue to be divided 
into the same number of wards existing at the time of such adoption, which wards 
shall retain their boundaries until same shall be changed under the provisions of this 
subchapter: Provided, that if the plan so adopted provides for a different number 
and arrangement of wards from that existing at the time of such adoption, then in 
such event the wards of such city shall be so changed and arranged as to conform to 
the provisions of the plan so adopted. (1917, c. 136, sub-ch. 16, s. 5; C. S., s. 2846.) 

Part 2. Manner of Adoption. 

§ 160-296. Petition filed.—A petition addressed to the board of elections of 
the county in which the city is situated, in the form and signed and certified as pro- 
vided in the next section, may be filed with the county board of elections. The peti- 
tion shall be signed by qualified voters of the city to a number equal to at least 
twenty-five per cent of the qualified voters at the last election next preceding the 
filing of the petition. In cities having a population of eighty thousand (80,000), as 
shown by the last census, in which it is proposed to adopt plan “B,” the petition 
shall be signed by ten per cent of the qualified voters of said city. (1917, c. 136, 
stb=chihl 6jss2 Opi sm2847 19331) SONS oe) 

Local Modification.—City of Fayetteville: Editor’s Note——The 1933 amendment 
1945, c. 120; town of Tarboro: 1955, c. 60, added the last sentence relating to cities 
Ssal: having a population of 80,000. 

§ 160-297. Form of petition.—The petition shall be in substantially the fol- 
lowing form: 
‘To the;GountysBoardiot Bilections Ghee a1e ute ee County: 

We, the undersigned qualified voters of the city, respectfully petition your honor- 
able body to cause to be submitted to a vote of the voters of the city of .......... 
the following questions: “Shall the city of ............ adopt the form of gov- 
ernment defined as Plan (A, B, C, or D), as it is desired by petitioners and con- 
sisting of (describe plan briefly, as government by a mayor and councilors elected 
at large, or government by a mayor and councilors elected partly at large and partly 
from wards or districts, or government by three commissioners, one of whom shall 
be the mayor, or government by a mayor and four councilors with a city manager), 
parce the provisions of this chapter, Municipal Corporations, articles 22 to 25 
inclusive. 

Or, in case it shall be desired by such petitioners that two of such plans shall be 
submitted, then the question may be stated as follows: 
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polallethesciiy sO lage wi erate cette iase adopt the form of government defined as 
atlas cae ¢ Ofiai ite (naming two of such plans as stated above), or remain 
under the present form of government ?” 

The petition may be in the form of separate sheets, each sheet containing at the 
top thereof the heading above set forth, and when attached together and offered 
for filing the several papers shall be deemed to constitute one petition, and there 
shall be endorsed thereon the name and address of the person presenting the same 
for filing. (1917, c. 136, sub-ch. 16, s. 7; C. S., s. 2848.) 

Local Modification—Town of Tarboro: 
195d CamOO MES = oe 

§ 160-298. Election held.—Within five days after the petition has been filed 
with the county board of elections, if the petition shall contain twenty-five per cent 
of the qualified voters as before set forth, the board of elections shall call an election 
in accordance with such petition. The board of elections shall cause notice of such 
election to be given at least once a week for four weeks in some newspaper of 
general circulation in the county in which the election is to be held, or at the court- 
house door of the county in which the city is situated or at the door of the city or 
town hall, and the date of such election shall be fixed by the board not later than forty 
days from the receipt of such petition. The notice shall be signed by the chairman 
of the county board of elections, and the cost of publication thereof paid by the city. 
The election shall be held under, and governed and controlled by, the laws in force 
at the time of such election governing regular elections of such city. (1917, c. 136, 
sub-ch. 16, s. 8; C. S., s. 2849.) 

Local Modification—Town of Tarboro: 
LODO COO MS emo 

§ 160-299. Petitions for more than one plan.—Separate petitions for the sub- 
mission of more than one of such plans may be filed in the form and manner herein- 
before provided, but if petitions for the submission of more than two of such plans 
shall be submitted at such election, those two plans shall be submitted at the election, 
petitions for which shall be first filed with the county board of elections. (1917, c. 
136, sub-ch. 16, s. 9; C. S., s. 2850.) 

§ 160-300. What the ballots shall contain.—Al1 ballots used in elections held 
upon the adoption of the plans of government herein set forth shall contain the 
name of the plan submitted, as Plan A, B, C, or D, or any two of such plans sub- 
mitted, as the case may be, with a brief description of each plan submitted, as de- 
scribed in the petition, and shall also contain the existing form of government under 
the name “present form of government.” The names of the plans and forms shall 
be so printed that in appropriate squares the voter may designate by a cross (X) 
mark only the plan or form of government for which he casts his vote; if there shall 
be only one plan submitted, the letter and description of such plan and the “present 
form of government” only shall appear, and the voter shall express his preference 
between such plan and the “present form of government.” If there shall be two 
plans submitted, then each of the plans shall be denominated and described on the 
ballot as herein set forth, and the “present form of government” shall also appear 
upon the ballot, and the ballot shall be so printed that in appropriate squares the voter 
may designate by a cross (X) mark only the plan or form of his first choice and 
ue plan and form of his second choice. (1917, c. 136, sub-ch. 16, s. 10; C. S., s. 
2851.) 

Local Modification—Town of Tarboro: 
1 OD DRC OU nS ie 

§ 160-301. Form of ballots—Except that the crosses here shown shall be 
omitted, the ballots shall be printed substantially as follows: 

(Form of ballot when only one plan is submitted :) 
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Special Municipal Election 
Plan vrs eee (with brief description). 
Present Form of Government. 

(Form of ballot when two plans are submitted :) 

Special Municipal Election 
To vote for any plan or form of government, make a cross in the appropriate 

square to the right of the name of such plan or form, 
Note your first choice in the first column, 
Note your second choice in the second column. 

Names of plans or forms First Choice. Second Choice. 

Plan—<(with brief description). 

Plan—(with brief description). 

Present Form of Government. 

(1917,.c: 136,:sub-ch. 16, s. 11; C..S.;s.2852.) 

Local Modification—Town of Tarboro: 
1955, c. 60, s. 5. 

§ 160-302. Series of ballots—The plans and forms on all ballots shall be 
printed in rotation as follows: The ballot shall be printed in as many series as there 
are plans or forms. The whole number of ballots to be printed shall be divided 
by number of series and the quotient so obtained shall be the number of ballots in 
each series. In printing the first series of ballots the names of each plan or form 
shall be arranged in the alphabetical order of the letters of the plans submitted, 
followed by the “present form of government.” After printing the first series, the 
first plan or form shall be placed last and the next series printed, and the process 
shall be so repeated until each plan shall have been printed first an equal number of 
times. The ballots so printed shall be then combined in tablets or packages so as 
to have the fewest possible ballots having the same order of plans or forms printed 
thereon together in the same tablet or package. (1917, c. 136, sub-ch. 16, s. 12; 
ons Bolan) 

§ 160-303. How choice determined.—(a) One Plan Submitted—If only one 
of the plans herein set forth and the “present form of government” are submitted, 
the plan or form of government receiving a majority of the votes cast shall be 
declared the plan or form selected. 

(b) More than One Plan Submitted—If two of the plans herein set forth and 
the “present form of government” are submitted, the plan or form receiving a 
majority of first choice votes equal to a majority of all the ballots cast shall be de- 
clared the plan or form selected. If no plan or form shall receive such a majority, 
then the second choice votes received for each plan or form shall be added to its 
first choice votes, and the plan or form receiving the highest total of first and second 
choice votes equal to a majority of all ballots cast shall be declared the plan or form 
selected. 

(c) How Ballots Are Counted——TIn counting the ballots, if two plans and the 
“present form of government” are submitted, the precinct officers shall enter the 
total number of ballots on a tally-sheet printed therefor. They shall also carefully 
enter on such sheet the number of first choice and second choice votes for each plan 
or form of government. Only one vote shall be counted for any one plan or form 
on any one ballot. If two votes are cast for the same plan or form, the higher choice 
only shall be counted. If but one choice is voted on a ballot, it shall be counted as a 
first choice. If more than one cross appears in the same choice column on any 
ballot, they shall be counted as choices with priority as between each other in the 
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order in which they appear in the choice column. Ballots marked with more than 
two crosses shall be declared void. A tie between two or more plans or forms shall 
be decided in favor of the one having the largest number of first choice votes. (1917, 
c. 136, sub-ch. 16, ss. 13, 14; C. S., s. 2854.) 

Part 3. Result of Adoption. 

§ 160-304. Plan to continue for two years.——Should any one of the plans of 
government provided for in this subchapter be adopted, the plan shall continue in 
force for the period of at least two years after beginning of the term of office of 
the officials elected thereunder; and no petition proposing a different plan shall be 
filed during the period of one year and six months after such adoption, (1917, c. 
1SOesiib=ch1 0) 5, Los ame, St 200.) 

§ 160-305. City officers to carry out plan.—It shall be the duty of the mayor, 
the governing body, and the city clerk and other city officials in office, and all boards 
of election and all election officials, when any plan of government set forth in this 
subchapter has been adopted by the qualified voters of any city or is proposed for 
adoption, to comply with all requirements of this subchapter relating to such pro- 
posed adoption and to the election of the officers specified in such plan, to the end 
that all things may be done which are necessary for the nomination and election of 
the officers first to be elected under the provisions of this subchapter and of the 
plan so adopted. (1917, c. 136, sub-ch. 16, s. 16; C. S., s. 2856.) 

§ 160-306. First election of officers—The first election next succeeding the 
adoption of any of the plans provided for by this subchapter shall take place on 
Tuesday after the first Monday in May next succeeding such adoption, and there- 
after the city election shall take place biennially on the Tuesday next following the 
first Monday in May, and the municipal year shall begin and end at ten o’clock in 
the morning following the day of election. (1917, c. 136, sub-ch. 16, s. 17; C. S., 
Sons) 

§ 160-307. Time for officers to qualify—On Wednesday after the first Mon- 
day in May following the adoption of any of the plans herein provided for, and 
biennially thereafter, the mayor-elect and the councilors-elect or commissioners shall 
meet and be sworn to the faithful discharge of their duties. The oath may be ad- 
ministered by the city clerk or by any justice of the peace, and a certificate that such 
oath has been taken shall be entered on the journal of the city council. At any meet- 
ing thereafter the oath may be administered in the presence of the city council to 
the mayor, or to any councilor or commissioner absent from the meeting on the 
first Wednesday after the first Monday in May. (1917, c. 136, sub-ch. 16, s. 18; 
CES 5a con5e) 

‘ARTICLE 22 

Different Forms of Municipal Government. 

Part 1. Plan “A.” Mayor and City Council Elected at Large. 

§ 160-308. How it becomes operative—The method of city government 
herein provided for shall be known as Plan A. Upon the adoption of Plan A by 
a city in the manner prescribed by this subchapter, such plan shall become opera- 
tive, and its powers of government shall be exercised, as prescribed herein and in 
ae 21 of this chapter. (1917, c. 136, sub-ch. 16, Part II, Plan A, ss. 1,2; C. S., 
Sacco.) 

§ 160-309. Mayor’s election and term of office—There shall be a mayor, 
elected by and from the qualified voters of the city, who shall be the chief executive 
officer of the city. He shall hold office for the term of two years from Wednesday 
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after the first Monday in May following his election and until his successor is elected 
and qualified. (1917, c. 136, sub-ch. 16, Part II, Plan A, s. 3; C. S., s. 2860.) 

Cross Reference——As to election of der one of the forms of government pro- 
mayor in municipalities not operating un- vided by the 1917 act, see § 160-10. 

§ 160-310. Number and election of city council_—The legislative powers of 
the city shall be vested in a city council. In cities of five thousand inhabitants and 
under the city council shall consist of three ; in cities of five thousand to ten thousand 
the city council shall consist of five; in cities of ten thousand to twenty thousand 
inhabitants, the city council shall consist of seven; and in all over twenty thousand 
inhabitants the city council shall consist of nine. ‘The councilmen shall be elected 
at large and from the qualified voters of the city. One of its members shall be 
elected by the council biennially as mayor pro tem. At the first election held in a 
city after its adoption of Plan A, the councilors shall be elected to serve for two 
years from Wednesday after the Monday in May following their election and until 
their successors are elected and qualified, and at each biennial city election thereafter 
the councilors elected to fill vacancies caused by the expiration of the terms of 
councilors shall be elected to serve for two years. The number of inhabitants shall 
be determined by the last United States government census or estimate. (1917, c. 
136,'sub-ch.-16, Part: 11, Plan Avs. 45°C 5.5 Ss. 26012) 

§ 160-311. Salaries of mayor and councilmen.—The mayor shall receive for 
his services such salary as the city council shall by ordinance determine: Provided, 
however, that the salary of the mayor shall be within the following limits: In cities 
of five thousand inhabitants and under, not less than three hundred nor more than 
one thousand dollars. In cities of five thousand to ten thousand inhabitants, not 
less than five hundred dollars nor more than fifteen hundred dollars. In cities of 
ten thousand to twenty-five thousand inhabitants, not less than one thousand nor 
more than three thousand dollars. In cities of over twenty-five thousand in- 
habitants, not less than two thousand nor more than thirty-five hundred dollars. 
The number of inhabitants shall be determined by the last United States government 
census or estimate. The mayor shall receive no other compensation from the city, 
and his salary shall not be increased or diminished during the term for which he is 
elected: Provided, however, that the council first elected under this plan shall fix 
by ordinance the salary within the above limits of the mayor first elected hereunder 
and shall six months prior to the time of the expiration of its term fix by ordinance 
the salary within the above limits of the mayor who shall succeed the first mayor 
under this plan, and each council shall thereafter fix by ordinance the salary of 
succeeding mayors, but such ordinance shall not be binding in case another plan 
shall be adopted during the term of office of such council. The council may by a 
two-thirds vote of all its members, taken by call of the “yeas” and “nays,” establish 
a salary for its members not exceeding two hundred dollars each a year. Such 
salary may be reduced, but no increase therein shall be made to take effect during 
the year in which the increase is voted. (1917, c. 136; sub-ch. 16, Part II, Plan A, 
Suds GO. fSazo0cs) 

§ 160-312. Officers elected by city council.—All heads of departments and 
members of municipal boards, as their present terms of office expire, shall be elected 
by the city council: Provided, that the city council may by two-thirds vote at any 
time abolish, alter, or establish such departments and boards as it may by ordinance 
determine. A city attorney shall be elected by the city council, and the council may 
also elect.a city solicitor.) (1917 chl364sub-ch.016, Part Li Plans AS ss 55 Gass 
s. 2863.) 

Cross Reference.—As to appointment of 
town officers, see $ 106-9. 

§ 160-313. Power of removal in mayor.—The mayor may, with the approval 
of a majority of the members of the city council, remove any head of a department 
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or member of a board, other than governing board, before the expiration of his 
term of office. The person so removed shall receive a copy of the reasons for his 
removal, and he may, if he desires, contest the same before the city council. He 
shall have the right to be represented by counsel at such hearing. (1917, c. 136, 
sub=ch.ul6, Part I] Plan*A,\s..7 > C..S., s.-2864.) 

§ 160-314. Veto power of mayor.—Every order, ordinance, resolution, and 
vote relative to the affairs of the city, adopted or passed by the city council, shall 
be presented to the mayor for his approval. If he approves it, he shall sign it; if 
he disapproves it, he shall return it, with his objections in writing, to the city coun- 
cil, which shall enter the objections at large on its records, and again consider it. 
If the city council, notwithstanding such disapproval of the mayor, shall again pass 
such order, ordinance, resolution, or vote by a two-thirds vote of all the members 
of the city council, it shall then be in force; but such vote shall not be taken for 
seven days after its return to the city council. Every such order, ordinance, resolu- 
tion, and vote shall be in force if it is not returned by the mayor within ten days 
after it has been presented to him. (1917, c. 136, sub-ch. 16, Part II, Plan A, s. 8; 
ests 25005) 

Part 2, Plan “B,” Mayor and Council Elected by Districts and at Large. 

§ 160-315. How it becomes operative—The method of city government 
herein provided for shall be known as Plan B. Upon the adoption of Plan B 
by a city in the manner prescribed by this subchapter, such plan shall become op- 
erative, and its powers of government shall be exercised, as is prescribed herein 
and in article 21 of this chapter. (1917, c. 136, sub-ch. 16, Part III, Plan B, ss. 1, 
Zeke ASC OO0N) 

§ 160-316. Mayor’s election and term of office—There shall be a mayor 
elected by and from the qualified voters of the city, who shall be the chief execu- 
tive officer of the city. He shall hold office for the term of two years from Wednes- 
day after first Monday in May following his election and until his successor is 
elected and qualified, and at each biennial city election thereafter the mayor shall 
be elected to serve for two years. (1917, c. 136, sub-ch. 16, Part III, Plan B, s. 3; 
Car caco0s,) 

Cross Reference.—As to election of town 
mayor, see § 160-10. 

§ 160-317. City council; election and term of office.—The legislative powers 
of the city shall be vested in a city council. One of its members shall be elected 
biennially as its mayor pro tem. In cities of over eighty thousand (80,000) popu- 
lation, as shown by the last census, the city council or aldermen shall consist of 
twelve members; one shall be elected from each ward by and from the qualified 
voters of that ward. On or before March 1, 1933, the governing body of each city 
of over eighty thousand (80,000) inhabitants shall, and it is made mandatory on 
them to divide the said city into twelve wards as nearly equal as possible as to 
population. In cities having more than seven wards the city council shall be com- 
posed of twelve members, of whom one shall be elected from each ward by and from 

the qualified voters of that ward, and the remaining members shall be elected by 

and from the qualified voters of the city. In cities having seven wards or less, the 

city council shall be composed of eleven members, of whom one shall be elected 

from each ward by and from the qualified voters of that ward, and the remaining 

members shall be elected by and from the qualified voters of the city. At the first 

election held in a city after its adoption of Plan B, the councilors elected from each 

ward shall be elected to serve for two years from Wednesday after first Monday 

in May following their election and until their successors are elected and qualified ; 

and at each biennial city election thereafter the councilors elected to fill vacancies 

caused by the expiration of the terms of councilors shall be elected to serve for two 
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years. (1917, c. 136, sub-ch. 16, Part III, Plan B, s. 4; C. S., s. 2868; 1933, c. 80, 
S014) 

Cross Reference.—As to election of town 80, added the third and fourth sentences 
commissioners, see § 160-5. relating to cities of over 80,000, 

Editor’s Note.—Public Laws 1933, c. 

§ 160-318. Officers elected by city council—AIl heads of departments and 
members of municipal boards, as their terms of office expire, shall be elected by 
the city council: Provided, that the city council may by two-thirds vote at any time 
abolish, alter, or establish such departments and boards as it may by ordinance de- 
termine. A city attorney shall be elected by the city council, and the council may 
also elect a city solicitor, (1917, c. 136, sub-ch. 16, Part III, Plan B, s.5;C. S., 
s. 2869.) 

Cross Reference.—As to appointment of 
officers by commissioners of town, see § 
160-9. 

§ 160-319. Power of removal in mayor——The mayor may, with the approval 
of a majority of the members of the city council, remove any head of a department 
or member of a board before the expiration of his term of office. The person so 
removed shall receive a copy of the reasons for his removal, and he may, if he de- 
sires, contest the same before the city council. He shall have the right to be repre- 
sented by counsel at such hearing. (1917, c. 136, sub-ch. 16, Part III, Plan B, 
8, 03.C 54 seze/ 0.) 

§ 160-320. Salaries of mayor and council.—The mayor shall receive for his 
services such salary as the city council shall by ordinance determine: Provided, 
however, that the salary of the mayor shall be within the following limits: In cities 
of five thousand inhabitants and under, not less than three hundred dollars nor more 
than one thousand dollars. In cities of five thousand to ten thousand inhabitants, 
not less than five hundred nor more than fifteen hundred dollars. In cities of ten 
thousand to twenty-five thousand inhabitants, not less than one thousand nor more 
than three thousand dollars. In cities of over twenty-five thousand inhabitants, 
not less than two thousand nor more than five thousand dollars, and it shall be 
mandatory that the mayor shall give his entire time and attention to the affairs of 
the city. The number of inhabitants shall be determined by the last United States 
government census or estimate. The mayor shall receive no other compensation 
from the city, and his salary shall not be increased or diminished during the term 
for which he is elected: Provided, however, that the council first elected under this 
plan shall fix by ordinance the salary within the above limits of the mayor first 
elected hereunder, and shall six months prior to the time of the expiration of its 
term fix by ordinance the salary, within the above limits, of the mayor who shall 
succeed the first mayor under this plan, and each council shall thereafter fix by 
ordinance the salary of the succeeding mayors; but such ordinance shall not be 
binding as to succeeding mayors in case another plan shall be adopted during the 
term of office of such council. The council may be by two-thirds vote of all its 
members, taken by call of the “yeas” and “nays,” establish a salary for its members 
not exceeding one hundred dollars each per year. Such salary may be reduced, but 
no increase therein shall be made to take effect during the year in which the increase 
abeR (1917, c..136; sab-ch? 16, Part I> PlanwB s. 771 Cases, 2871190356 

Sie4 

Editor’s Note.—Public Laws 1933, c. 80, $5,000, and made it mandatory that the 
increased the maximum salary in a ‘city of mayor should devote his entire time to 
over 25,000 inhabitants from $3,500 to city affairs. 

§ 160-321. Supervisory power of mayor.—All heads of departments after 
their election by the city council or alderman, as provided for by § 160-318, shall be 
under the direction, control and supervision of the mayor during their tenure of 
office and until discharged by law. (1933, c. 80, s. 3.) 
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§ 160-322. Approval of contracts.—No contract or obligation of whatever 
nature shall be binding upon the city until first approved by the majority of the 
city council or aldermen, and approved and countersigned by the mayor. (1933, 
c. 80, s. 4.) 

§ 160-323. Veto power in mayor.—E very order, ordinance, resolution, and 
vote relative to the affairs of the city, adopted or passed by the city council, shall 
be presented to the mayor for his approval. If he approves it, he shall sign it; 
if he disapproves it, he shall return it, with his objections in writing, to the city 
council, which shall enter his objections at large on its records, and again consider 
it. If the city council, notwithstanding such disapproval of the mayor, shall again 
pass such order, ordinance, resolution, or vote by a majority vote of all the mem- 
bers of the city council, it shall be in force; but such vote shall not be taken for 
seven days after its return to the city council. Every such order, ordinance, reso- 
lution, or vote shall be in force if it is not returned by the mayor within ten days 
after it has been presented to him. (1917, c. 136, sub-ch. 16, Part III, Plan B, s. 
Bawa sacar 2.) 

Part 3. Plan “C.” Commission Form of Government. 

§ 160-324. How it becomes operative—The method of city government 
herein provided for shall be known as Plan C. Upon the adoption of Plan C by any 
city in the manner prescribed by this subchapter, such plan shall become operative, 
and its powers of government shall be exercised, as is prescribed herein and in 
arucler1rol thisschapters (19172c: 136) sub-ch)-16,s Parti: LV aPlan Coe Liss. 1) 
oe CPs. S28/3:) 

§ 160-325. Board of commissioners governing body.—The government of 
the city and the general management and control of all of its affairs shall be vested 
in a board of commissioners, which shall be elected and shall exercise its powers in 
the manner hereinafter set forth; and such board shall have full power and authority 
to enact laws and ordinances for the government and management of the city and all 
its departments. (1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 1, s.3;C.S., s. 2874.) 

Cited in Abbott Realty Co. v. Charlotte, 
198 N. C. 564, 152 S. E. 686 (1930). 

§ 160-326. Number, power and duties of commissioners.—The board of com- 
missioners shall consist of three members, one of whom shall be mayor, and all of 
whom shall be elected by a vote of the people as hereinafter provided. One of the 
commissioners shall be elected and known as commissioner of public works; one 
of the commissioners shall be elected and known as commissioner of public safety ; 
and the mayor shall be known as commissioner of administration and finance. And 
the commissioners are hereby empowered to appoint, elect, employ, suspend, and 
discharge all other officers and employees necessary for the operation and manage- 
ment of the city government and its various departments and activities, and to make 
all necessary rules and regulations for their government; and full power and au- 
thority is hereby granted the board of commissioners to enact all laws and ordinances 
for the proper government of the city. (1917, c. 136, sub-ch. 16, Part IV, Plan C, 
Crease 4s CaS Mon Zoso, ) 

Cited in Abbott Realty Co. v. Charlotte, 
198 N. C. 564, 152 S. E. 686 (1930). 

§ 160-327. Power and duties of mayor.—The mayor shall be the chief execu- 
tive officer of the city, and subject to the supervision of the board of commissioners, 
shall perform all duties pertaining to such office. He shall do and perform all duties 
provided or prescribed by law or by the ordinances of the city not expressly dele- 
gated to any other person. He shall have general supervision and oversight over 
the departments and officers of the city government, and shall be the chief repre- 
sentative of the city, and shall report to the board any failure on the part of any of 
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the officers of his or any other department to perform their duties, and shall preside 
at all meetings of the board of commissioners. He shall sign all contracts on behalf 
of the city unless otherwise provided by law, ordinance or resolution of the board 
of commissioners ; he shall have charge of and cause to be prepared and published 
all statements and reports required by law or ordinance or by resolution of the 
board” of ‘commiussionerss (C1917, ico l36sesubethn 16, Part. lV PiameC sGe7.nceo 
Cee ts42070,) 

§ 160-328. Commissioner of administration and finance.—(a) Purchasing 
Agent—The commissioner of administration and finance (who is also mayor) 
shall be the purchasing agent of the board of commissioners of the city, and all 
property, supplies, and material of every kind whatsoever shall, upon the order of 
the board of commissioners, be purchased by him; and when so purchased by him, 
the bills therefor shall be submitted to and approved by the board of commissioners 
before warrants are issued therefor. When such warrants are issued, they shall be 
signed by the commissioners and countersigned by some other person designated 
by the board of commissioners. 

(b) Collector of Taxes and Other Dues.—He shall collect all taxes, water rents, 
license fees, franchise taxes, rentals, and all other moneys which may be due or 
become due to the city; he shall issue license or permits as provided by law, ordi- 
nance, or resolution adopted by the board of commissioners; he shall report the 
failure on the part of any person, firm or corporation to pay money due the city; 
and he shall report to the board of commissioners any failure on the part of any 
person, firm, or corporation to make such reports as are required by law, ordinance, 
or order of the board of commissioners to be made, and he shall make such recom- 
mendations with reference thereto as he may deem proper. 

(c) Supervision of Accounts.——He shall have charge of and supervision over all 
accounts and records of the city, and accounts of all officers, agents, and depart- 
ments required by law or by the board of commissioners to be kept or made. He 
shall regularly, at least once in three months, inspect or superintend inspection of 
all records or accounts required to be kept in any of the offices or departments of 
the city, and shall cause proper accounts and records to be kept, and proper reports 
to be made. He shall recommend to the board methods of modern bookkeeping 
for all departments, employees, and agents of the city, and shall, acting for the board 
of commissioners, audit or cause to be audited by an expert accountant, quarterly, 
the accounts of every officer or employee who does or may receive or disburse 
money, and shall publish or cause to be published quarterly statements showing the 
financial condition of the city. He shall examine or cause to be examined all ac- 
counts, payrolls, and claims before they are acted on or allowed, unless otherwise 
provided by law or by order of the board of commissioners, 

(d) Control of Employees.—He shall have control of all employees of his depart- 
ment, and of all other officers and employees not by law, ordinance, or resolution 
of the board of commissioners apportioned or assigned to some other department. 
The assessor, auditor, city clerk, city attorney, and their respective offices or de- 
partments, and all employees therein, and all bookkeepers and accountants are 
apportioned and assigned to the department of administration and finance, and shall 
be under the direction and supervision of the commissioner thereof. 

(e) General Duties—In the absence or inability of any commissioner to act, he 
shall exercise temporary supervision over the department assigned to such commis- 
sioner, subject, however, to the power of the board to substitute someone else 
temporarily to perform any of such duties. He shall do and perform any and all 
other services ordered by the board and not herein expressly conferred upon some 
other department. | (1917,°c),.136; sub-ch. 16, Part 1V, Plan Cyc. 2.is..8s Cures: 
2877.) 

§ 160-329. Commissioner of public works.—(a) Construction of Public 
Works.—The commissioner of public works shall have authority and charge over 
all the public works not herein expressly given to some other department; the 
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construction, cleansing, sprinkling, and repair of the streets and public places, the 
erection of buildings for the city, the making and construction of all other improve- 
ments, paving, curbing, sidewalks, bridges, viaducts, and the repair thereof. He 
shall approve all estimates of the city engineer of the cost of public works, and 
recommend to the board of commissioners the acceptance of the work done or im- 
provement made, when completed according to contract, and perform such other 
duties with reference to such other matters as may be required by law, ordinance, 
or order of the board of commissioners. 

(b) Control of Streets and Public Places——The commissioner shall have super- 
vision and control, and it shall be his duty to keep in good condition the streets, 
cemeteries, and public parks in the city or belonging to the city, subject to the su- 
pervision and control of the board of commissioners ; he shall have control, manage- 
ment and direction of all public grounds, bridges, viaducts, subways, and buildings 
not otherwise assigned herein to some other department; he shall have supervision 
of the enforcement of the provisions of law and the ordinances relating to streets, 
public squares and places, cemeteries, and the control of the placing of billboards 
and street wastepaper receptacles. 

(c) Control over Public Utilities——He shall have supervision over the public- 
Service utilities not otherwise assigned to some other department, and all persons, 
firms, or corporations rendering service in the city under any franchise, contracts, 
or grant made by the city or State, not otherwise assigned to some other depart- 
ment. He shall have control of the location of streetcar tracks, telephone and tele- 
graph wires, and other things placed by public-service corporations in, along, under, 
or over the streets, and shall report to the board of commissioners or city officers, 
as may be appointed by them to receive his reports, any failure of such person or 
corporation to render proper services under a franchise granted by the city or State, 
and shall report any failure on the part of such person, firm, or corporation to ob- 
serve the requirements or conditions of such franchise, contract, or grant. 

(d) Control of Water System—He shall have charge of the watersheds from 
which the city takes its supply of water, pumping stations, pipe lines, filtering ap- 
paratus, and all other things connected with or incident to the proper supply of 
water for the city; it shall be his duty to act for the city, subject to the control of 
the board of commissioners, in securing all rights of way and easements connected 
with and necessary to the supply of water for the city; he shall have supervision 
and control of all buildings, grounds, and apparatus connected therewith and in- 
cident to the furnishing of water for the city; he shall superintend the erection of 
water tanks and laying of water lines and the operation thereof. 

(e) Control of Departments——The department of the city engineer, and all em- 
ployees therein, the departments of streets, parks, cemeteries, buildings, and all 
employees in said departments, shall be under the supervision and control of the 
commissioner of public works ; and he shall do and perform all other services ordered 
by the board, or that may be ordered by the board, not herein expressly conferred 
upon some other department. (1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 2, s. 7; 
OM oes ceo) 

§ 160-330. Commissioner of public safety.—(a) Charge of Police Force— 
The commissioner of public safety shall have charge of the police force, subject 
to the supervision and control of the board of commissioners, and shall have power 
temporarily to supplant the chief of police and take charge of the department, and 
shall at all times have power to give directions to the officers and all employees in 
the police department, and his directions shall be binding upon all such officers 
and employees, subject only to the control of the board of commissioners. He shall 
have charge of the police stations, jails, and property and apparatus connected there- 
with, including city ambulance and patrol wagons used in connection with his de- 
partment. 

(b) Control of Fire Department.—He shall have the supervision and control, 
subject to the control of the board of commissioners, of the fire department, of all 
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firemen, officers, and employees therein or connected therewith, and of all fire 
stations, property and apparatus connected therewith; he shall have power to super- 
sede temporarily the chief of the fire department, and his orders to such department 
and all employees therein shall be binding upon the department. 

(c) Traffic Regulations—He shall be charged with the duty of enforcing all ordi- 
nances and resolutions relating to traffic on the public streets, alleys, and public 
ways, on and across railway lines and through and over the cemetery ways, public 
parks, and other public places. 

(d) Health Regulations——He shall, subject to the supervision of the board of 
commissioners, have control of the laws, ordinances, and orders relating to the 
public health and sanitation, and all health officers, employees of the city, connected 
with and under his department; and it shall be the duty of the board of commis- 
sioners to pass such ordinances and prescribe such rules and regulations and em- 
ploy such persons as will be necessary to protect and preserve public health. He 
shall have control and supervision, through the health officer under his department, 
over public dumping grounds and dumps and city scavengers; he shall be charged, 
through his department, with the enforcement of all quarantine regulations, of keep- 
ing clean all streets, alleys, and public places, and with suppressing and remov- 
ing conditions on private property within the city that are a menace to health or 
public safety. He shall be authorized to enter upon private premises for the pur- 
pose of discharging the duties imposed upon him, and he shall cause to be abated 
all nuisances which may endanger or affect the health of the city, and generally do 
all things, subject to the control of the board of commissioners, that may be neces- 
sary and expedient for the promotion of health and suppression of disease. 

(e) Sewer and Light Systems.—He shall have control and supervision over the 
sewer system, and shall have charge and control over the sewer inspector and all 
other officers and employees connected with the department of lights and sewers. 
He shall have supervision and control over the lighting system of the city, and the 
management and direction of the lighting of the streets, alleys, and all other public 
places and grounds and all other places where city lights are placed; he shall be 
charged with the duty of seeing that all persons, firms, and corporations charged 
with the duty of supplying lights or waterpower perform the obligation imposed 
upon them by law, ordinance, or order of the board of commissioners. 

(£) Control over Officers—He shall have charge of the electrical inspector, 
plumbing inspector, building inspector, market house and the employees connected 
therewith and of all apparatus and property used therein: he shall have charge, 
supervision and direction of all officers and employees of the city connected with 
and under his department. He shall perform all other services ordered by the board 
of commissioners, or that may be ordered by the board of commissioners, not herein 
expressly conferred upon some other department. (1917, c. 136, sub-ch. 16, Part 
IV) Plan’ CYcrZ¥sra fe. sacass) 

§ 160-331. Recommendations as to purchases.—It shall be the duty of each 
commissioner to recommend to the city purchasing agent the purchase of goods 
and the contract for all things necessary to be contracted for in his department, and 
these recommendations shall be submitted to the board of commissioners for its 
orders with respect thereto. (1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 2, s. 9; 
Cry 8) 2OoU.) 

Cross Reference—As to purchasing 
agent, see § 160-328, subsection (a). 

§ 160-332. General powers of board of commissioners.—The board of com- 
missioners shall exercise all legislative powers, functions, and duties conferred upon 
the city or its officers. It shall make all orders for the doing of work or the making 
or construction of any improvements, bridges, or buildings. It shall levy all taxes, 
apportion and appropriate all funds, audit and allow all bills and accounts, payrolls, 
and claims, and order payment thereof. It shall make all assessments for the cost 
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of street improvements, sidewalks, sewers, and other work, improvements, or re- 
pairs which may be specially assessed. It shall make or authorize the making of all 
contracts, and no contracts shall bind or be obligatory upon the city unless either 
made by ordinance or resolution adopted by the board of commissioners or reduced 
to writing and approved by the board or expressly authorized by ordinance or 
resolution adopted by the board. All contracts and all ordinances and resolutions 
making contracts or authorizing the making of contracts shall be drawn by the city 
attorney, or submitted to such officer before the same are made or passed. All heads 
of departments, agents, and employees are the agents of the board of commissioners 
only, and all their acts shall be subject to review and to approval or revocation 
by the board of commissioners. Every head of department, superintendent, agent, 
employee, or officer shall from time to time, as required by law or ordinance, or 
when requested by the board of commissioners, or whenever he shall deem neces- 
sary for the good of the public service, report to the board of commissioners in 
writing respecting the business of his department, office, or employment, all matters 
connected therewith. The board of commissioners may by ordinance or resolution 
assign to a head of a department, a superintendent, officer, agent, or employee, 
duties in respect to the business of any other department, office, or employment, 
and such service shall be rendered without additional compensation. The board of 
commissioners shall elect and have authority over the city clerk, who shall be the 
clerk of the board of,commissioners. ‘The board of commissioners shall have charge 
of all matters pertaining to public health, and shall perform all duties belonging 
theretous( 1 Zc. 156, sub-chlosPartt) Vasblan Orei2sesn10\119CeS., sa2881s) 

Municipal Contracts.—To be valid, a con- 
tract by a municipality must be authorized 
by ordinance or resolution adopted by the 
board of commissioners. Graham vy. Kar- 
park Corp., 194 F. (2d) 616 (1952). 

The mere failure of the clerk to properly 

record a resolution of the commissioners 
authorizing a contract would not authorize 
the municipality to repudiate it. Graham 
v. Karpark Corp., 194 F. (2d) 616 (1952). 

Cited in Abbott Realty Co. v. Charlotte, 
198 N. C. 564, 152 S. E. 686 (1930). 

§ 160-333. Commissioners’ service exclusive-—Each member of the board of 
commissioners shall devote his time and attention to the performance of the public 
duties to the exclusion of all other occupations, professions, or callings. (1917, c. 
A 320nsub-cawlOwearte V,: Blan Cren2)sinl2 Cis, s22882.) 

§ 160-334. The initiative and referendum.—(a) Ordinances Submitted by 
Petition——Any proposed ordinance may be submitted to the board of commissioners 
by petition signed by electors of the city equal to the number provided herein for 
recall of any official. The signatures, verifications, authentications, inspections, 
certification, amendments, and submission of such petition shall be the same as pro- 
vided for the removal of officials. 

(b) Duty of the Board—lf the petition accompanying the proposed ordinance be 
signed by the requisite number of electors, and contains a request that the ordinance 
be passed, or submitted to a vote of the people if not passed by the board of com- 
missioners, such board shall either: 

(1) Pass such ordinance without alteration within twenty days after attach- 
ment of the clerk’s certificate to the accompanying petition, or 

(2) After the clerk shall attach to the petition accompanying such ordinance 
his certificate of sufficiency, the board of commissioners shall forthwith 
submit the question to the qualified voters at a special election called 
for that purpose, or to a generel election occurring within ninety days 
after the date of the clerk’s certificate. If the petition is signed by not 
less than ten and less than twenty-five per cent of the electors as above 
defined, then the board of commissioners shall within twenty days pass 
such ordinance without change or submit the same at the next general 
city election. 

(c) Popular Vote Taken——The ballots used when voting upon such ordinance 
shall contain these words: “For the Ordinance” (stating the nature of the proposed 
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ordinance) and “Against the Ordinance” (stating the nature of the proposed ordi- 
nance). If the majority of the qualified electors voting on the proposed ordinance 
shall vote in favor thereof, such ordinance shall thereupon become a valid and 
binding ordinance of the city; and any ordinance proposed by petition, or which 

shall be adopted by a vote of the people, cannot be repealed or amended except by 
a vote of the people. Any number of proposed ordinances may be voted upon at 
the same election, in accordance with the provisions of this section, but there shall 
not be more than one special election in any period of six months for such purpose. 

(d) Proposition for Repeal—The board of commissioners may submit a proposi- 
tion for the repeal of any such ordinance, or for amendments thereto, to be voted 
upon at any succeeding general election; and should any such proposition so sub- 
mitted receive a majority of the votes cast thereon at such election, such ordinance 
shall thereby be repealed or amended accordingly. 

(e) Publication—Whenever any ordinance or proposition is required by this 
subchapter to be submitted to the voters of the city at any election, the city shall 
cause such ordinance or proposition to be published once in a newspaper of general 
circulation in the city, such publication to be not more than twenty nor less than 
five days before the submission of such proposition or ordinance to be voted on. 

(f) When Ordinance Takes Effect—No ordinance passed by the board of com- 
missioners, unless otherwise expressly provided, except an ordinance for the imme- 
diate preservation of the public peace, health, or safety, which contains a statement 
of its urgency and is passed by a two-thirds vote of the board of commissioners, 
shall go into effect before twenty days from the time of its final passage and 
publication, as herein provided. 

(g) Action upon Protest Filed—If during the twenty days a petition, signed by 
electors of the city equal to the number prescribed herein to be signed to a petition 
for the recall of any official, protesting against the passage of such ordinance, be 
presented to the board of commissioners, the operation of such ordinance shall 
thereupon be suspended, and it shall be the duty of the board of commissioners to 
consider such ordinance, and if the same is not entirely repealed, the board of 
commissioners shall submit to the qualified voters the question of the repeal of such 
ordinance at an election to be held for that purpose in the manner and under the 
conditions herein provided for reference to voters of the question of recall of an 
official. (1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 3, s.1;.C. S., s. 2883.) 

§ 160-335. Nomination of candidates—(a) Nomination by Primaries—AIl 
candidates to be voted for at all general municipal elections, at which time a mayor, 
commissioners, or any other elective officers are to be elected under the provisions 
of this subchapter, shall be nominated by a primary election, and no other names 
shall be placed upon the general ballot except those nominated in such primary 
in the manner hereinafter prescribed. 

(b) How Primaries Held—The primary election for such nominations shall be 
held on the second Monday preceding all general municipal elections. The judges 
and other officers of election appointed for the general municipal election shall, 
whenever practicable, be the judges of the primary election, and it shall be held at 
the same place and in the same manner and under the same rules and regulations 
and subject to the same conditions, and the polls to be opened and closed at the same 
hours, as are required for the general election. 

(c) Notice of Candidacy—Any person desiring to become a candidate for nomi- 
nation by the primary for the office of mayor or commissioner of either of the other 
two departments or any other elective office shall, at least ten days prior to the 
primary election, file with the clerk a statement of such candidacy in substantially 
the following form: 
State of North Carolina—County of .......... 

Lh aR , hereby give notice that I reside at .......... street, city of 
A hae ae COUNLYOlmenet es , State of North Carolina; that I am a candidate 
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for nomination to the office of (mayor, or commissioner of a particular depart- 
ment, or other office) to be voted upon at the primary election to be held on 
thegawents eat Monday: Ohh. ee , 19.., and I hereby request that my name be 
printed upon the official ballot for the nomination by such primary election for 
such office. 

(pisned)) 2tpretee sieas oe 
And he shall at the same time pay to the clerk, to be turned over to the city 
treasurer, the sum of five dollars. 

(d) Publication of Names.—Immediately upon the expiration of the time for 
filing the petition of candidates, the city clerk shall cause to be published for three 
successive days in a daily newspaper of general circulation in the city, in proper 
form, the names of the persons as they are to appear upon the primary ballots. 

(e) Ballots Prepared—The clerk shall thereupon cause the primary ballots to 
be printed, authenticated with a facsimile of his signature. Upon the ballot the 
names of the candidates for mayor, arranged alphabetically, shall be placed, with 
a square at the left of each name, and immediately below the words, “vote for 
one.” Following the names, likewise arranged in alphabetical order, shall appear 
the names of the candidates for the commissioners of the two other departments, 
respectively, with a square at the left of each name, and below the names of such 
candidates for each of the departments shall appear the words, “‘vote for one.” Like 
provision shall be made for the names of candidates for each other elective office 
provided by law. The ballots shall be printed upon plain, substantial white paper, 
and shall be headed: “Candidates for nomination for mayor and commissioners of 
two other offices (naming them), of the city of ........ , North Carolina, at the 
primary election,’ but shall have no party designation or mark whatever. 

(f) Form of Ballots—rThe ballots shall be in substantially the following form: 
(Place a cross in the square preceding the names of parties you favor as candi- 

dates for the respective positions. ) 
Official primary ballot. Candidates for nomination for mayor and commissioners 

and other offices (naming them) of the city of ........ , North Carolina, at the 
primary election. 

For Mayor (naming candidates). (Vote for one.) 
For Commissioner of the Department of Public Safety (names of candidates). 

(Vote for one.) 
For Commissioner of the Department of Public Works (names of candidates). 

(Vote for one.) 
Official ballot. Attest: 

(ciotiature i sere sera are City Clerk. 
(g) Distribution of Ballots——Having caused ballots to be printed, the city clerk 

shall cause to be delivered at each polling place a number of ballots equal to twice 
the number of votes cast in such polling precinct at the last general municipal 
election for mayor. 

(h) Who Entitled to Vote—The persons who are qualified to vote at the suc- 
ceeding municipal election shall be qualified to vote at such primary election, and 
shall be subject to challenge made by any resident of the city, under such rules as 
may be prescribed by the board of commissioners, and such challenge shall be passed 
upon by the judges of election and registrars: Provided, however, that the law 
applicable to challenge at a general municipal election shall be applicable to challenge 
made at such primary election. 

(i) Ballots Counted—Judges of election shall, immediately upon the closing of 
the polls, count the ballots and ascertain the number of votes cast in such precincts 
for each of the candidates, and make return thereof to the city clerk, upon blanks 
to be furnished by the clerk, within six hours of the closing of the polls. 

(j) Returns Canvassed.—On the day following the primary election the city 
clerk, under the supervision and direction of the mayor, shall canvass such returns 
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so received from all the polling precincts, and shall make and publish in some news- 
paper of general circulation in the city, at least once, the result thereof. The 
canvass by the city clerk shall be publicly made. 

(k) Who to Be Candidates—The two candidates receiving the highest number 
of votes for mayor, and the two candidates receiving the highest number of votes 
for commissioners for each of the respective departments, and the two candidates 
receiving the highest number of votes for any other elective office, shall be the 
candidates, and the only candidates whose names shall be placed upon the ballot 
for mayor, commissioners, and other elective offices at the next succeeding general 
municipal election: Provided, however, if any candidate for mayor receives a 
majority of all the votes cast for the office of mayor, or if any candidate for commis- 
sioner receives a majority of all the votes cast for the office of commissioner of the 
department for which such person is a candidate, then only the name of the candi- 
date receiving a majority of all the votes cast for such position shall be placed upon 
the ballot for mayor or commissioner of such department at the next succeeding 
general municipal election. (1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 4; C.5., 
$2884 3/1929, ¢:°32,.S<1.) 

Editor’s Note.——The 1929 amendment 
added the proviso to subsection (k) of 
this section. 

§ 160-336. Recall of officials by the people-—(a) Who May Be Removed.— 
The holder of any elective office may be removed at any time by the electors qualified 
to vote for a successor of such incumbent. 

(b) Petition Filed and Verified—The procedure to effect the removal of an 
incumbent of an elective office shall be as follows: A petition signed by electors 
entitled to vote for a successor to the incumbent sought to be removed, equal in 
number to at least twenty-five per centum of the entire vote for all candidates for 
the office of mayor cast at the last preceding general municipal election, demanding 
an election of a successor of the person sought to be removed, shall be filed with 
the clerk; which petition shall contain a general statement of the ground for which 
the removal is sought. The signatures to the petition need not all be appended to 
one paper, but each signer shall add to his signature his place of residence, giving 
the street and number. One of the signers of each such paper shall make oath 
before an officer competent to administer oaths that the statements therein made 
are true, as he believes, and that each signature to the paper appended is the genuine 
signature of the person whose name it purports to be. 

(c) Clerk to Examine and Certify Sufficiency—Within ten days from the date 
of filing such petition the city clerk shall examine and from the voters’ register 
ascertain whether or not the petition is signed by the requisite number of qualified 
electors, and he shall attach to the petition his certificate, showing the results of 
such examination. If by the clerk’s certificate the petition is shown to be insufficient, 
it may be amended within ten days from the date of the certificate. The clerk shall, 
within ten days after such amendment, make like examination of the amended 
petition, and if his certificate shall show the same to be insufficient, it shall be 
returned to the person filing the same; without prejudice, however, to the filing of 
a new petition to the same effect. If the petition shall be deemed to be sufficient, 
the clerk shall submit the same to the board of commissioners without delay. 

(d) Board to Order Primary.—lIf the petition shall be found to be sufficient, 
the board of commissioners shall order and fix a date for holding a primary, as 
provided in cases preceding regular elections, the primary to be held not less than 
ten days or more than twenty days from the date of the clerk’s certificate to the 
board of commissioners that a sufficient petition is filed. If in the primary election 
any candidate receives a majority of all the votes cast, he shall be declared to be 
elected to fill out the remainder of the term of the officer who is sought to be 
recalled. If there be more than two candidates in such primary and no one received 
a majority of all the votes cast therein, then there shall be an election held within 
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twenty days from the date of the primary, at which election the two candidates 
receiving the highest vote in the primary shall be voted for. Candidates’ names 
shall be placed on the ticket in the primary and election held, and the results 
canvassed, under the same rules, conditions, and regulations as are prescribed for 
the primaries preceding regular elections. The board of commissioners shall make 
or cause to be made publication for ten days of notice and all arrangements for 
holding such election, and the same shall be conducted, returned, and the results 
thereof declared in all respects as other city elections. 

(e) Candidate Elected Succeeds to Office—The successor of any officer so re- 
moved shall hold office during the unexpired term of his predecessor. Any person 
sought to be removed may be a candidate to succeed himself, and unless he requests 
otherwise in writing, the clerk shall place his name on the official ballot without 
nomination. At such election, if some other person than the incumbent is elected, 
the incumbent shall thereupon be deemed removed from the office upon qualification 
of his successor. 

(f) Vacancy Filled—tIn case the party elected should fail to qualify within 
ten days after receiving notification of election, the office shall be deemed vacant, 
and in that event the unexpired term shall be filled by election by the board, but 
the commissioner removed shall not be eligible to election by the board, and the 
person so elected by the board shall be subject to recall as other commissioners. If 
the incumbent receives a majority of votes in the primary election he shall continue 
his office. 

(g) Application of Method of Removal—Such method of removal shall be 
cumulative and additional to any other method provided by law. In the event any 
officer is recalled and any person is elected as his successor, the right of recall of 
such successor so elected shall be as in case of an officer originally elected. (1917, 
Caso rsup-cielO.et arteLV plan Cec) 5 C5.) 5. 2885.) 
Power to Remove Officers.—The power incidents of all corporations. State v. 

to remove a corporate officer for reasonable Jenkins, 148 N. C. 25, 61 S. E. 608 (1908). 
and just cause is one of the common-law 

§ 160-337. Salaries of officers—The mayor and commissioners shall have 
offices at the city hall. The compensation of the mayor and commissioners shall be 
as follows: In cities of five thousand inhabitants and under, the mayor shall receive 
one thousand dollars and the commissioners each seven hundred and fifty dollars. 
In cities of five to ten thousand inhabitants the mayor shall receive fifteen hundred 
dollars and the commissioners each one thousand dollars. In cities of ten to fifteen 
thousand inhabitants the mayor shall receive two thousand dollars and the com- 
missioners each fifteen hundred dollars. In cities of fifteen to twenty-five thousand 
inhabitants the mayor shall receive twenty-six hundred dollars and the commis- 
sioners each twenty-four hundred dollars. In cities of twenty-five to forty thousand 
inhabitants the mayor shall receive three thousand five hundred dollars ($3,500.00), 
and the commissioners each three thousand two hundred and fifty dollars ($3,- 
250.00). In cities over forty thousand inhabitants the mayor shall receive six 
thousand dollars ($6,000.00) and the commissioners each five thousand five hundred 
dollars ($5,500.00). The number of inhabitants shall be determined by the last 
United States government census or estimate. Every other officer, agent, employee, 
and assistant of the city government shall receive such salary or compensation as 
the board of commissioners shall by ordinance provide, payable in equal monthly 
installments, unless the board shall order payments to be made at other intervals. 
(1917, c. 136, sub-ch. 16, Part IV, Plan C, c. 6; C. S., s. 2886; 1923, c. 203; 1927, 
C0243.) 

Editor’s Note—The amendments of 
1923 and 1927 increased the salaries. 

Part 4. Plan “D.” Mayor, City Council, and City Manager. 

§ 160-338. How it becomes operative—The method of city government 
herein provided for shall be known as Plan D. Upon the adoption of Plan D by a 
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city in the manner prescribed by article 21 of this subchapter, such plan shall 
become operative, and the powers of government of such city shall be exercised, 
as provided herein‘and-in‘article)2129(1917,c. 1136, ‘sub-chl6,Part1V; Plan’D} 
Sse lie2 "Geos Sazos7s) 

Local Modification—Town of Tarboro: 
1955, c. 60, s. 6. 

§ 160-339. Governing body—The government of the city and the general 
management and control of all its affairs shall be vested in a city council, which 
shall be elected and shall exercise its powers in the manner herein and in article 21 
set forth, except that the city manager shall have the authority hereinafter specified. 
(1917 9c136,isub-ch. 16;;PartsV>.b lami Dies: 3 Ce Ss 2888:) 

§ 160-340. Number and election of city council—The city council shall con- 
sist of five members, who shall be elected at large by and from the qualified voters 
of the city for a term of two years and until their successors are elected and qualified. 
(1917, Colo. sub-CHt16, Fate ye lotini, oe4 Cn Shes coose) 

Local Modification—Mecklenburg, city tonia (effective on approval by voters): 
of Charlotte: 1935, cc. 94, 187: city of Bur- 
lington: 1957, c. 973, s. 1; City of Fayette- 
ville (subject to approval of voters): 1951, 
Culgitese 181953.) Cuols om mcityvaoinGas= 

§ 160-341. Power and organization 

G5 SiGe S4sesee lel OogeCunl OlemcueEt Ow not 
Graham: 1957, c. 1167, s. 2; town of Selma; 
1963, c. 606; town of Tarboro: 1955, c. 60, 
s. 7; town of Whiteville: 1953, c. 735, s. 1. 

of city council—All the legislative 
powers of the city shall be vested in the city council. The city council elected as 
aforesaid shall meet at ten o’clock in the forenoon on Wednesday after the first 
Monday of May in each year, and the members of the city council whose terms of 
office then begin shall severally make oath before the city clerk or justice of the peace 
to perform faithfully the duties of their respective offices. The city council shall 
thereupon be organized by the choice from its members of a mayor, who shall hold 
his office during the term for which he was elected a member of the city council, 
and a mayor pro tem., who shall hold his office during the pleasure of the city 
council. ‘The organization of the city council shall take place as aforesaid, notwith- 
standing the absence, death, refusal to serve, or nonelection of one or more of the 
members: Provided, that at least three of the persons entitled to be members of 
the city council are present and make oath as aforesaid. Any member entitled to 
make the aforesaid oath, who was not present at the time fixed therefor, may make 
oath at any time thereafter. (1917, c. 136, sub-ch. 16, Part V, Plan D, s. 5; 1919, 
Cu2/0. Seles, sacs.) 

Local Modification—Mecklenburg, city 1957, c. 1167, s. 3; town of Tarboro: 1955, 
of Charlotte: 1935, c. 94; town of Graham: COO eScEG. 

§ 160-342. Meetings regulated.—The city council shall fix suitable times for 
its regular meetings. The mayor, the mayor pro tem. of the city council, or any 
two members thereof, may at any time call a special meeting by causing a written 
notice, stating the time of holding such meeting and signed by a person or persons 
calling the same, to be delivered in hand to each member or left at his usual dwelling 
place at least six hours before the time of such meeting. Meetings of the city council 
may also be held at any time when all the members of the council are present and 
consent thereto. (191797 136"sub-ehinl6~ Part’ ViePlaniD 6.6. GHos, suzculey 

Local Modification Mecklenburg, 
of Charlotte: 1935, c. 94. 

city 

§ 160-343. Quorum and conduct of business——A majority of the members of 
the city council shall constitute a quorum. Its meetings shall be public, and the 
mayor, who shall be the official head of the city, shall, if present, preside and shall 
have the same power as the other members of the council to vote upon all measures 
coming before it, but shall have no power of veto. In the absence of the mayor, 
the mayor pro tem. of the city council shall preside, and in the absence of both, a 
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chairman pro tempore shall be chosen. The city clerk shall be ex officio clerk of 
the city council, and shall keep records of its proceedings ; but in case of his tempo- 
rary absence, or in case of a vacancy in the office, the city council may elect by 
ballot a temporary clerk, who shall be sworn to the faithful discharge of his duties, 
and may act as clerk of the city council until a city clerk is chosen and qualified. 
All final votes of the city council involving the expenditure of fifty dollars or over 
shall be by yeas and nays and shall be entered on the records. On request of one 
member, the vote shall be by yeas and nays, and shall be entered upon the records. 
Three affirmative votes at least shall be necessary for the passage of any order, 
ordinance, resolution, or vote. (1917, c. 136, sub-ch. 16, Part V, Plan D, s. 7; 
ae e202.) 

Local Modification—Mecklenburg, city 
of Charlotte: 1935, c. 94; town of Tarboro: 
1955, c. 60, s. 9. 

§ 160-344. Vacancies in council.—Vacancies in the city council shall be filled 
by the council for the remainder of the unexpired terms. (1917, c. 136, sub-ch. 16, 
PartaVeee lan) cet eC .4o.1s.2cG70n) 

Local Modification—Mecklenburg, city 
of Charlotte: 1935, c. 94; city of Gastonia 
(effective on approval of voters): 1957, c. 

§ 160-345. Election of mayor.—The mayor shall be elected by the city council 
from among its own members, and shall hold office during the term for which he has 
been elected to the council. In case of a vacancy in the office of mayor, the remain- 
ing members of the council shall choose from their own number his successor for 
the unexpired term. (1917, c. 136, sub-ch. 16, Part V, Plan D, s. 9; 1919, c. 60, 
Seles 1019 cn 270 48.26 CG, Ss,) 822894.) 

Local Modification—Mecklenburg, city 

101, s. 2; town of Whiteville: 
789, 790. 

1959, cc. 

tive on approval by voters): 1953, c. 34, s. 2; 
of Charlotte: 1935, c. 94; city of Burlington: 
1957, c. 973, s. 2; city of Fayetteville (sub- 
ject to approval of voters): 1951, c. 131, s. 
2; 1953, c. 318, s. 2; city of Gastonia (effec- 

city of Wilmington: 1953, c. 69; town of 
Grahams lo5i.Cn dl 67, ss a towm ot bar 
boro: 1955, c. 60, s. 10; town of Whiteville: 
IN syoi. Cy fata, Se Pa. 

§ 160-346. Salaries of mayor and council.—The mayor shall receive for his 
services such salary as the city council shall by ordinance determine, not exceeding 
eighteen hundred dollars a year, and he shall receive no other compensation from 
the city. His salary shall not be increased or diminished during the term for which 
he is elected. The council may, by a vote of not less than three members, taken by 
call of the yeas and nays, establish a salary for its members not exceeding six hundred 
dollars a year for each. Such salary may be reduced, but no increase therein shall 
be made to take effect during the year in which the increase is voted. (1917, c. 136, 
SischelOMbartivs.selant)2s) Lt Oases 2280541051 te b5o3asiely) 

Local Modification—Mecklenburg, city 
of Charlotte: 1935, c. 94; city of Burlington: 
1957, cc. 728, 1124: city of Fayetteville: 
1955, c. 602 and 1959, c. 949; town of Tar- 
Doron 1955 Cr OOneSupleL. 

Editor’s Note—vThe 1951 amendment 

increased the maximum salary of mayor 
from seven hundred to eighteen hundred 
dollars a year, and that of a council mem- 
ber from two hundred to six hundred dol- 
lars a year. 

§ 160-347. Election of treasurer; salary—The mayor and council may elect 
from their membership a treasurer by the method outlined above, and in addition 
to the salary allowed as a member of the council, such treasurer may be paid for his 
services as treasurer not exeeding nine hundred dollars per annum. (1935, c. 180; 
1951 Pciglo3; sacs) 

Local Modification.—City of Fayetteville: 
1947 micue4 eCity OlmVVashine ton .1955.mG. 
323, s. 1; town of Tarboro: 1955, c. 60, s. 12. 

Editor’s Note.—The 1951 amendment in- 
creased the maximum salary from three 
hundred to nine hundred a year. 

§ 160-348. City manager appointed.—The city council shall appoint a city 
manager, who shall be the administrative head of the city government, and shall be 
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responsible for the administration of all departments. He shall be appointed with 
regard to merit only, and he need not be a resident of the city when appointed. He 
shall hold office during the pleasure of the city council, and shall receive such 
compensation as it shall fix by ordinance. (1917, c. 136, sub-ch. 16, Part V, Plan D, 
Sill HCaSmes12e7G.) 

§ 160-349. Power and duties of manager.—The city manager shall 
(1) be the administrative head of the city government ; 
(2) see that within the city the laws of the State and the ordinances, resolu- 

tions, and regulations of the council are faithfully executed ; 
(3) attend all meetings of the council, and recommend for adoption such 

measures as he shall deem expedient ; 
(4) make reports to the council from time to time upon the affairs of the city, 

keep the council fully advised of the city’s financial condition and its 
future financial needs; 

appoint and remove all heads of departments, superintendents, and other 
employees of the city. (1917, c. 136, sub-ch. 16, Part V, Plan D, s. 12; 
Casas, 28972) 

(5) 

Local Modification.—City of Fayetteville: 
1947, c. 41. 

Liability of City for Malicious Prosecu- 
tion by Manager.—Action of the city man- 
ager in instigating the arrest and prosecu- 
tion of a municipal employee for embezzle- 
ment is done in the performance of a gov- 
ermental function imposed upon the city 
manager by this section, and therefore the 
city may not be held liable in tort by such 
employee in an action for malicious prose- 

Duties Can Be Performed Ex Officio by 
Council Member.—Conceding that the city 
manager is an officer in the meaning 
of the Constitution, Art. XIV, § 7, yet the 
duties of his office in the cases set forth 
in this section for the time being can be 
performed ex officio by one of the council 
“as mere auxiliary duties.” State v. 
Holmes, F207 “NeiC.. 293, 3976.55. 16 746 
(1934). 

Cited in Nevins v. Lexington, 212 N. C. 
cution. McDonald v. Carper, 252 N. C. 
29, 112 S. E. (2d) 741 (1960). 

§ 160-350. Appointment and removal of officers—Such city officers and em- 
ployees as the council shall determine are necessary for the proper administration 
of the city shall be appointed by the city manager, and any such officer or employee 
may be removed by him; but the city manager shall report every such appointment 
and removal to the council at the next meeting thereof following any such appoint- 
ment or removal. (1917, c. 136, sub-ch. 16, Part V, Plan D, s. 13; C. S., s. 2898.) 

Local Modification.—City of Washing- create the office of commissioner of police 
ton: 1955, c. 323, s. 2. or public safety. Riddle v. Ledbetter, 216 

Commissioner of Police or Public Safety. N.C. 491, 5 S. E. (2d) 542 (1939). 
—The city of Charlotte has power to 

§ 160-351. Control of officers and employees.—The officers and employees of 
the city shall perform such duties as may be required of them by the city manager, 
under general regulations of the city council. (1917, c. 136, sub-ch. 16, Part V, 
Plan D, s. 14; C. S., s. 2899.) 

Part 5. Plans “A” and “D,” with Initiative, Referendum and Recall. 

§ 160-352. How submitted, and effect of adoption.—There may be submitted 
as an addition to Plans A or D ‘‘The Initiative and Referendum” and “Recall of 
Officials by the People,” as set forth in Plan C, in which case all references to the 
board of commissioners shall apply to the mayor and council, and the petition for 
election and the ballots shall contain the name of the plan as “Plan A, with Initiative, 
Referendum, and Recall’; “Plan D, with Initiative, Referendum and Recall,” and 
such plans shall be submitted with such additions as provided in this subchapter for 
the submission of such plans. (1917, c. 136, sub-ch. 16, Part VI; C. S., s. 2901.) 

616, 194 S. E. 293 (1937). 
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ARTICLE 23. 

Amendment and Repeal of Charter. 

_§ 160-353. ‘‘Home rule’’ or ‘‘local self-government.’’—Within the limita- 
tions prescribed by the Constitution and now existing or hereafter enacted general 
laws, any municipality may amend or repeal its charter or any part thereof or adopt 
a new charter. The proposal to amend, repeal, or adopt may be initiated: 

(1) By the governing body of such municipality ; 
(2) By any number of the qualified electors of such municipality not less than 

twenty-five per centum of qualified electors entitled to vote at the next 
preceding regular municipal election in such municipality. (1917, c. 
136, sub-ch. 16, Part VII, s. 1; C. S., s. 2902.) 

Repeal of Charter by Election.—Sections 
160-353 through 160-363, construed in pari 
materia, disclose that the General Assembly 
did not contemplate or intend that an act 
creating a municipal corporation should be 
subject to repeal by an election initiated 
by petition and held prior to or simul- 
taneously with the first regular election to 
be held in such municipality, prescribed by 
the act for the choice of its first elected 
officers; such an election, while valid as to 
the election of municipal officers, was void 

in respect of the alleged repeal of the stat- 
utory charter. State v. Mustian, 243 N. C. 
564, 91 S. E. (2d) 696 (1956). 
When a municipal corporation derives 

its corporate existence from the General 
Assembly by direct special act of incor- 
poration, the requirements of a prior gen- 
eral statute, under which an attempt is 
made to repeal such special act of the 
General Assembly, will be strictly con- 
strued. State v. Mustian, 243 N. C. 564, 
91 S. E. (2d) 696 (1956). 

§ 160-354, Ordinances to amend or repeal charter—(a) How Adopted.—If 
any amendment, repeal, or adoption be initiated by the governing body of any 
municipality, the governing body shall at one of its regular meetings, and not less 
than six days after the introduction thereof, adopt by not less than a two-thirds 
vote of all its members an ordinance in which shall be recited in full the amendment, 
repeal, or adoption proposed ; such ordinance shall also recite that such amendment, 
repeal, or adoption is, in the opinion of the governing body, for the best interest of 
the municipality. 

(b) Publication Made.—It shall direct publication over the name of the mayor 
or other chief officer of the municipality of a notice in substantially the following 
form (the blank spaces to be properly filled in) : 

Notice of Amendment to Charter of 

(here insert name of municipality.) 
The governing body of (here insert name of municipality) at a regular meeting 

held ‘ontihew. éday otis ae , 19.., adopted a resolution as follows (here copy 
verbatim the resolution). 

Darecstinis a yeeugay oleae .ar oe Pile 
b MA RUSE. OTs ented , Mayor. 

(c) Submitted to Vote—The governing body shall in its resolution provide that 
the amendment, repeal, or adoption therein proposed shall not become effective 
until submitted to and approved by a majority of the votes cast at a regular munici- 
pal election or a special election called for that purpose, and such amendment, re- 
peal or adoption shall be submitted to the qualified voters of the city at an election 
called and held for such purpose, or at a regular municipal election. Thereupon, 
if such amendment, repeal, or adoption shall have been approved by a majority of 
the votes cast as hereinbefore provided, such amendment, repeal, or adoption shall 
become effective. 

(d) Manner of Publication—The notice required shall be published once a week 
for four successive weeks in a newspaper of general circulation in the municipality. 
CIOL/, Chl sOnsu-chin DOsbatttV Lissa epost Aon Ss.2 9008) 

§ 160-355. Officers to be voted for—The governing body of the town, if it 
submits the question of amending the charter of the town at a regular election so as 
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to provide for a different number of members constituting the governing body of 
the town from that number provided for in the old charter, may also order an 
election to be held at said regular municipal election for the commissioners or 
members of the governing body provided for in the proposed amended charter, and 
at said election commissioners shall also be voted for as provided for under the old 
charter. If the proposed amendment is adopted, then the commissioners or mem- 
bers of the governing body elected under the proposed amendment shall constitute 
the governing body of the town for the ensuing term. If the proposed amendment 
is not adopted, the commissioners or the members of the governing body of said 
town elected under the provisions of the old charter shall constitute the governing 
body of the town for the ensuing term. (1919, c. 334; C. S., s. 2904.) 

§ 160-356. Petition for amendment or repeal of charter.—(a) Nature of 
Petition —If any amendment, repeal, or adoption be initiated by the qualified electors 
of such municipality the same shall be by a petition signed by not less than twenty- 
five per centum of the qualified electors entitled to vote at the next preceding regular 
election in such municipality. The petition shall be appropriately entitled and shall 
be addressed to the governing board of such municipality, and shall state in exact 
language the amendment, repeal, or adoption proposed; the petition need not be 
all on one sheet, and if on one or more than one sheet shall be verified by a free- 
holder in such municipality who is also a signer of such petition. The petition shall 
contain a request to the governing body of the municipality to submit to the qualified 
electors thereof the amendment, repeal, or adoption as therein stated, either at a 
regular election or at a special election to be called for that purpose. It shall there- 
upon be the duty of the clerk of such municipality to examine the petition for the 
purpose of ascertaining whether the same has been signed by the required number 
of qualified electors of the municipality, and the clerk shall certify to the governing 
body the result of his investigation. 

(b) Submitted to Vote—Upon such certificate, it shall be the duty of the govern- 
ing body to provide for submission to a vote of the amendment, repeal, or adoption 
proposed in the petition, either at a regular election or at a special election to be 
called for that purpose, and if the amendment, repeal, or adoption shall be approved 
by a majority of the votes cast, as hereinbefore provided, such amendment, repeal, 
or adoption shall become effective. (1917, c. 136, sub-ch. 16, Part VII, s. 3; C.S., 
Ss Zv0>.) 

§ 160-357. Nature of verification— Whenever verification of any petition is 
provided or required to be made by this article, such verification shall consist of a 
written oath signed by the person making the same, which shall state in substance 
that the persons whose names appear signed to such petition were so signed by 
such persons respectively in the presence of the person making oath, and that, to 
the best of the knowledge and belief of the person making the oath, each of such 
persons is a qualified elector entitled to vote at the next preceding regular election 
in the municipality. (1917, c. 136, sub-ch. 16, Part VII, s. 4; C. S., s. 2906.) 

§ 160-358. Laws controlling elections— Whenever any election, either regu- 
lar or special, is provided or required to be held under this article, such election 
shall be held under such laws, either general or special, as are at the time of the 
holding of such election in force and effect with reference to such municipality. 
(1917, ¢..136, subsch.2165 Partai cao Cm esc) 

§ 160-359. Several propositions voted on.—Any number of amendments or 
repeals may be initiated by one and the same resolution or petition, and whenever 
under this article an election is provided or required to be held, any number of such 
amendments or repeals may be submitted and voted upon at one and the same 
eléction! (1917;°e) 136sub-ch. los Partey Li es 167" Gaouesa 20085) 

§ 160-360. Limitations as to holding special elections——No special election 
provided or required by this article shall, except as otherwise provided in this sub- 
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chapter, be held within two months of the time of holding any regular municipal 
election in any municipality ; not more than two special elections may be held under 
this article in any municipality within any one year. The elections, subject to the 
other provisions of this section, shall be held within three months from the date of 
the filing of the petition. Any election heretofore called within three months from 
the date of filing any petition under this section and related sections is hereby 
waliated ee (lo l/mcelsomsub-chy lo batts Vil s.°/: Cr oe ss 290097419215, 56.) 

Editor’s Note.——The 1921 amendment “within three months” in the second sen- 
added the last sentence, and substituted tence for “not less than three months.” 

§ 160-361. Adoption or change certified and recorded.—Upon the amend- 
ment, repeal, or adoption of a charter of any municipality as provided in this article, 
the governing body shall cause to be certified to the secretary of the Municipal Board 
of Control a copy of such amendment, repeal, or adoption duly certified by its clerk 
and under the seal of such municipality; the copy so certified shall be recorded in 
the office of the Secretary of State, and a copy shall be so certified by the Secretary 
of State to the clerk of the superior court of the county in which such municipality 
is situated and recorded in the office of the clerk; the record therein provided for, 
either in the office of the Secretary of State or in the office of the clerk of the superior 
court, shall be evidence in all the courts of this State. (1917, c. 136, sub-ch. 16, 
Pattee Ups. an. Scle) 

§ 160-362. Adoption or change ratified by vote.—Whenever any amendment, 
repeal, or adoption of a charter of any municipality is submitted under the provisions 
of this article to the qualified electors of such municipality, such amendment, repeal, 
or adoption shall not become effective unless and until the same shall have been 
approved by a majority of the votes cast at the election and the result of the election 
thereon canvassed, determined, and declared as provided by law. (1917, c. 136, 
SUeChea Oe Etta Pies, UC eS. 29115) 

§ 160-363. Plan not changed for two years.——When any municipality shall, 
as provided in this subchapter, adopt any one of the plans as set forth in this sub- 
chapter, no amendment, repeal, or adoption of such plans shall be made until and 
after the expiration of two years from the date of the adoption of such plan. (1917, 
CeloOmsup-coalO attay bly Sao.1C.>.,1S. 2912.) 

ARTICLE 24. 

Elections Regulated. 

§ 160-364. Laws governing elections.—All elections called and held by any 
city for any purpose under the provisions of this subchapter shall be held under, 
governed and controlled by the laws in force at the time of such election governing 
and controlling regular and special municipal elections of such city in so far as they 
are applicable and not inconsistent with the provisions of this subchapter, and where 
not otherwise provided by law. (1917, c. 136, sub-ch. 16, Part VIII, s.1;C. S., 
See lod) 

§ 160-365. Publication of notice—Except as otherwise provided in this sub- 
chapter, notice of every special election held in any city shall be published in a 
newspaper of general circulation in such city at least once a week for four weeks 
preceding the date of such election, and posted for thirty days at the door of the 
building in which the governing body holds its meetings and three other public 
places in the city. Such notice shall set forth the date and hours of such elections, 
the proposition to be voted on thereat, the location of the polling places, and, in 
the event a new registration is ordered for such election, shall so state and set forth 
the dates of opening and closing the registration books and the names and addresses 
of the several registrars in charge thereof. (1917, c. 136, sub-ch, 16, Part VIII, s. 1; 
Cro S214) 
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§ 160-366. Time for holding elections.—If any city shall adopt any one of 
the plans of government provided for in this subchapter during the year nineteen 
hundred and seventeen, the election of city officers under such plan shall be held on 
Tuesday after the first Monday in May following the adoption of such plan, and the 
regular municipal elections of such city shall take place biennially thereafter. (1917, 
ch186) sub=chal6; Pare Vitis dGiGosase 201s) 

SUBCHAPTER III. MUNICIPAL FINANCE ACT. 

ARTICLE 25, 

General Provisions. 

§ 160-367. Short title—This subchapter may be cited as “The Municipal 
Hinshee Actel 92 be C1917 he 136, 6. Pet lor cr 7ere a tl). ce seo Leaks 
¢) Ss" TS Exe Sess 219219. 106, S71.) 

Cross References.—As to validation of 
municipal bonds, see § 159-50 et seq. As 
to local government acts, see chapter 159. 
As to application of sinking funds to pur- 
chase of municipality’s own bonds, see §§ 
153-148 and 153-150. 

Editor’s Note.——The attempt to amend 
and re-enact the Municipal Finance Act 
by Public Laws 1921, c. 8, was declared 
unconstitutional in Allen y. Raleigh, 181 
N. C. 453, 107 S. E. 463 (1921), for failure 

of the General Assembly to comply with 
Art. II, § 14 of the Constitution. How- 
ever, the amendment and re-enactment was 
successfully accomplished by Public Laws, 
Ex. Sess. 1921, c. 106. 

Applicability to School Districts—This 
does not deal with school districts. It, 
therefore, does not repeal the Acts of 1915, 
ch, 722." Waters v. Com’rs, 186 N. C:;'719, 
120 S. E. 450 (1923). 

§ 160-368. Meaning of terms.—In this subchapter, unless the context other- 
wise requires, the expressions: 

“Bond ordinance” means an ordinance authorizing the issuance of bonds of a 
municipality ; 

“Clerk” means the person occupying the position of clerk or secretary of a 
municipality ; 

“Financial officer” means the chief financial officer of a municipality ; 
“Funding bonds” means bonds issued to pay or extend the time of payment of 

debts not evidenced by bonds; 
“Governing body’ means the board or body in which the general legislative 

powers of a municipality are vested ; 
“Local improvement” means any improvements on property the cost of which 

has been or is to be specially assessed in whole or in part; 
“Municipality” means and includes any city, town, or incorporated village in this 

State, now or hereafter incorporated ; 
“Necessary expenses” means the necessary expenses referred to in section seven 

of article seven of the Constitution of North Carolina; 
“Publication” includes posting in cases where posting is authorized by this sub- 

chapter as a substitute for publication in a newspaper ; 
“Refunding bonds” means bonds issued to pay or extend the time of payment ° 

of debts evidenced by bonds; 
“Special assessments” means special assessments for local improvements, levied , 

on abutting property or other property specially benefited, or on street railroad 
companies or other companies or individuals having tracks in streets or highways, 
and ‘‘specially assessed” has a corresponding meaning. (1917, c. 138, s.2; 1919, ¢. 
178)1s..37(2) S919 C2858 or le GASES e291 ONO? Gos isa lt x pSecq a Loaiace 
106;:s.cl3 1931,'¢.60 0s. AGi 1933 7en 259 36a) 

Editor’s Note.—The second 1921 amend- 
ment deleted the former provision relat- 
ing to the determination of who is chief 
financial officer. 

Prior to the 1933 amendment “funding 
bonds” and “refunding bonds” limited fund- 

ing and refunding bonds to those issued 
for the payment of debts “incurred before 
July first, one thousand nine hundred and 
thirty-one.” The quoted clause was de- 
leted by the amendment. 
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§ 160-369. Publication of ordinance and notices——An ordinance or notice re- 
quired by this subchapter to be published by a municipality shall be published in a 
newspaper published in the municipality, or, if no newspaper is published therein, 
in a newspaper published in the county and circulating in the municipality, or, if 
there is no such newspaper, the ordinance or notice shall be posted at the door of 
the building in which the governing body usually holds its meetings and at three 
other public places in the municipality., (1917, c..138, s.3;<1919, ¢: 178, su3 (3); 
Cen STILE LD NLOZLE Cats. Pee x. ess, LOZ). Cc, LOO, Sale) 

§ 160-370. Application and construction of subchapter—This subchapter 
shall apply to all municipalities. Every provision of this subchapter shall be con- 
strued as being qualified by constitutional provisions, whenever such construction 
shall be necessary in order to sustain the constitutionality of any portion of this 
subchapter. If any portion of this subchapter shall be declared unconstitutional, 
the remainder shall stand, and the portion declared unconstitutional shall be 
exscinded. (1917, c. 138, ss. 4, 5; 1919, c. 178, s. 3 (4), (5); C. S., s. 2921; 1921, 
een tex ess, 1021) C.100, So 2.) 

ARTICLE 26. 

Budget and Appropriations. 

§ 160-371. The fiscal year—tThe fiscal year of every municipality shall begin 
on the first day of July, one thousand nine hundred thirty-one, and on the first day 
of July in each year thereafter. (1917, c. 138, s. 6; 1919, c. 178, s.3 (6); C.S., 5s. 
Poe eaVOZ pC seus ess. LOZ) c, 6100, smlic1937 tes:60, 283 6G) 

Editor’s Note.—Prior to the 1931 amend-_ either on the first day of June or September 
ment the fiscal year of a municipality began as the governing body might determine. 

§ 160-372. Special revolving fund for municipalities to avoid borrowing 
money on anticipations.—In order to avoid the necessity of borrowing money 
in anticipation of the receipt of taxes and revenues or the proceeds of the sale of 
bonds, a municipality may by ordinance create a special revolving fund and with 
the consent of the Local Government Commission, provide for raising the same to 
be used in anticipation of the receipt of such moneys and to be replenished by means 
of such moneys when received. Withdrawals of money from said fund shall be 
made only for the purposes and within the amounts and for the periods and upon 
the conditions stated in §§ 160-373, 160-374 and/or 160-375, in respect to the 
borrowing of the money. Such withdrawals shall not be made unless approved by 
the Local Government Commission in the same manner as loans made under said 
sections. No ordinance creating such a fund shall be repealed or amended so as 
to divert or reduce the amount of the fund, without the approval of said Commission 
as to necessity or expediency. (1931, c. 60, s. 47.) 

Cited in Bryson City Bank v. Bryson 
City, 213 N. C. 165, 195 S. E. 398 (1938). 

ARTICLE 27, 

Temporary Loans. 

§ 160-373. Money borrowed to meet appropriations—A municipality may 
borrow money for the purpose of meeting appropriations made for the current fiscal 
year, in anticipation of the collection of the taxes and revenues of such fiscal year, 
and within the amount of such appropriations. Such loans shall be paid not later 
than the tenth day of October in the next succeeding fiscal year. Provision shall 
be made in the annual budget and annual appropriation ordinance of each fiscal year 
for the payment of all unpaid loans predicated upon the taxes and revenues of the 
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previousifiscal years) (1917p celS8isl2 21919 NCP 17 S9se3) C12) 192i cron sa: 
KuiSessig192 hs): cial OG: ssa a) 

Cross References.—As to the power of 
the governing body to delegate authority 
to fix face amount, rate of interest, time of 

43. As to application to Local Government 
Commission for issuance of notes, see § 
159-7 et sed. 

maturity, place of payment, etc., see § 159- 

§ 160-374. Money borrowed to pay judgments or interest.—For the purpose 
of paying a judgment recovered against a municipality, or paying the principal or 
interest of bonds due or to become due within two months and not otherwise ade- 
quately provided for, a municipality may borrow money in anticipation of the receipt 
of either the revenues of the fiscal year in which the money is borrowed or the 
revenues of the next suceeding fiscal year. Such loans shall be paid not later than 
the end of such next succeeding fiscal year. In the event, however, that a judgment 
or judgments against a municipality amount to more than one cent per hundred 
dollars of the assessed valuation of taxable property of the municipality for the 
year in which taxes were last levied before the recovery of the judgment, a loan to 
pay the judgment may be made payable in not more than five substantially equal 
annual installments, beginning within one year after the loan is made. For the 
purpose of paying or renewing notes evidencing indebtedness incurred before July 
first, one thousand nine hundred thirty-three, and authorized by this subchapter as 
amended, to be funded, any municipality may issue new notes from time to time 
until such indebtedness is paid out of revenues or funded into bonds. Such new 
notes may be made payable at any time or times not later than five years after the 
first day of July, one thousand nine hundred thirty-three, notwithstanding any- 
thing to the contrary in this section. 

In addition to the foregoing powers, a municipality may borrow money for the 
purpose of refunding or funding the principal or interest of bonds due or to become 
due within two months and not otherwise adequately provided for, and such loans 
shall be paid not later than the end of the next succeeding fiscal year following the 
fiscal year within which they are made: Provided, however, if such loans, or any 
renewals thereof, shall not be paid within the fiscal year in which the same are 
made, the governing body shall in the next succeeding fiscal year levy and collect 
a tax ad valorem upon the taxable property in the municipality sufficient to pay the 
principal and interest thereob,, (1919),,ch178,<6) 3512 Ga Syisn2933— 192 beces. 
si 1>,Hx.tpess.1921.62106,s71 2193 l.:cx60 S164 1033 ee) 25ONs ale) 9S0 eros 
Souls.) 

Editor’s Note—By the second 1921 
amendment this section was made appli- 
cable to a judgment or judgments and 
bonds, where before the amendment it pro- 
vided for a judgment and debts. 

The 1931 amendment added the last two 
sentences of the first paragraph, and the 

second paragraph. 
City May Anticipate Collection of Taxes. 

—Where the levy of taxes had been ap- 
proved by the qualified voters of the city, 
the city, under this section, has the authority 
to borrow money to pay judgments in an- 
ticipation of the collection of taxes validly 

1933 amendment changed the date in said levied for that purpose. Hammond v. 
sentences from January 1, 1931, to July 1, Charlotte, 206 N. C. 604, 175 S. E. 148 
1933. The 1939 amendment added the (1934). 

§ 160-375. Money borrowed in anticipation of bond sales.—At any time after 
a bond ordinance has taken effect as provided in article 28 herein, a municipality 
may borrow money for the purposes for which the bonds are to be issued, in anticipa- 
tion of the receipt of the proceeds of the sale of the bonds, and within the maximum 
authorized amount of the bond issue. Such loans shall be paid not later than five 
years after the time of taking effect of the ordinance authorizing the bonds upon 
which they are predicated. The governing body may, in its discretion, retire any 
such loans by means of current revenues, special assessments, or other funds, in lieu 
of retiring them by means of bonds: Provided, however, that the governing body, 
before the actual retirement of any such loan by any means other than the issuance 
of bonds, under the bond ordinance upon which such loan is predicated, shall amend 
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or repeal such ordinance so as to reduce the authorized amount of the bond issue by 
the amount of the loan to be so retired. Such an amendatory or repealing ordinance 
shall take effect upon its passage and need not be published: (1917, c. 138, s. 13; 
TOMO Geert yiG rn. 6. 2954 1921s Come tx essai. -c. 106; s. 1; 
1953;'C:,693, Ss: 4) 

Editor’s Note—This section was re- The 1953 amendment substituted “five 
enacted without change by the second 1921 years” for “three years” in the second 
amendment. sentence. 

§ 160-376. Notes issued for temporary loans.—Negotiable notes shall be 
issued for all moneys borrowed under the last three sections. Such notes may be 
renewed from time to time and money may be borrowed upon notes from time to 
time for the payment for any indebtedness evidenced thereby, but all such notes shall 
mature within the time limited by said sections for the payment of the original loan. 
No money shall be borrowed under said sections at a rate of interest exceeding the 
maximum rate permitted by law. The said notes may be disposed of by public or 
private negotiations as provided in the Local Government Act. The issuance of 
such notes shall be authorized by resolution of the governing body, which shall fix 
the actual or maximum face amount of the notes and the actual or maximum rate of 
interest to be paid upon the amount borrowed. The governing body may delegate 
to any officer the power to fix said face amount and rate of interest within the 
limitations prescribed by said resolution. All such notes shall be executed in the 
manner provided in § 160-393 of this subchapter in relation to bonds. They shall 
be submitted to and approved by the attorney for the municipality before they are 
issued, and his written approval endorsed on the notes. The resolution authorizing 
issuance of notes for money borrowed under § 160-374 for the purpose of refund- 
ing or funding principal or interest of bonds shall contain a description of the bonds 
the principal or interest of which is to be so paid, including the respective amounts 
of such principal or interest and the date or dates on which the same is due and 
Dayevlen (Ol /somaers la O19 Fem 780s, 3° C14 siG2S.1s"2935 1921, 28, s. 1; 
Tee ec ome bc Voss alewl oly C.2 00 LUO NenZo Lisa la) 

Cross Reference.—As to sale of notes at 
public or private sale, see §§ 159-13, 159-14 
and 159-15. 

Editor’s Note—By the second 1921 
amendment negotiable notes were provided 
for instead of “notes”, and provision was 
made for maximum rate of interest instead 
of six per cent. Provision was also made 
for private or public negotiation, and the 

power to fix the face amount was vested in 
“any officer” appointed by the governing 
body instead of “the financial officer or 
chief executive officer.” 

The 1931 amendment substituted “three” 
for “two” in the first sentence of this sec- 
tion, and the 1939 amendment added the last 
sentence, 

ARTICLE 28, 

Permanent Financing. 

§ 160-377. Not applied to temporary loans.—The provisions of this article 
shall not apply to temporary loans made under article 27, unless otherwise provided 
iieericatiielemm ClO l/r 156. S810 1919. C1 / OS. 0110), suk. Oe, S;. 29505 L921, 
Georer ll. toc oess, 1921) c#100, S.,1.) 

Editor’s Note—By the second 1921 
amendment the application of this article 
was qualified by adding the last six words. 

In General——Prior to the decision in 
Fawcett v. Mt. Airy, 134 N. C. 125, 45 S. 
E. 1029, 101 Am. St. Rep. 825, 63 L. R. A. 
870 (1903), It was held that the construc- 
tion and maintenance of a system of light, 
water and sewerage was not within the 
meaning of the words, “necessary ex- 
penses,”’ as used in the State Constitution, 

Art. VII, § 7. In that case the court expressly 
overruled the earlier cases. Mayo v. Com- 
MISSIONELES dl CoieNinl ©m Dee Ie Om aS430)40 
L. R. A. 163 (1898). This decision has been 
uniformly approved and is now the accepted 
law of the State. In accordance with these 
decisions the legislature enacted the Mu- 
nicipal Finance Act. Hill v. Elizabeth City, 
291 F. 194 (1923). 

Cited in Twining v. Wilmington, 214 N. 
C. 655, 200 S. E. 416 (1939). 
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§ 160-378. For what purpose bonds may be issued—A municipality may 
issue its negotiable bonds for any one or more of the following purposes: 

(1) For any purpose or purposes for which it may raise or appropriate money, 
except for current expenses. 

(2) To fund or refund a debt of the municipality if such debt be payable at 
the time of the passage of the ordinance authorizing bonds to fund or 
refund such debt or be payable within one year thereafter, or if such 
debt, although payable more than one year thereafter, is to be can- 
celled prior to its maturity and simultaneously with the issuance of 
the bonds to fund or refund such debt. The word “debt” as used in 
this subdivision (2) includes all valid or enforceable debts of a mu- 
nicipality, whether incurred for current expenses or for any purpose. 
It includes debts evidenced by bonds, bond anticipation notes, revenue 
anticipation notes, judgments and unpaid interest on said debts ac- 
crued to the date of the bonds issued. Bond anticipation notes evidenc- 
ing debts incurred before July first, one thousand nine hundred thirty- 
three, may, at the option of the governing body, be retired either by 
means of funding bonds issued under this section or by means of 
bonds in anticipation of the sale of which the notes were issued. It 
also includes debts assumed by a municipality as well as debts created 
by a municipality. Furthermore, the said word “debt” as used in this 
section includes the principal of and accrued interest on funding bonds, 
refunding bonds, and other evidences of indebtedness heretofore or 
hereafter issued. The above enumeration of particular kinds of debt 
shall be construed as limiting the word “debt” as used in this section, 
the intention being that said word shall include debts of every kind 
and character. Bonds hereafter issued to fund or refund interest may, 
at the option of the governing body, be named or designated as certifi- 
cates of indebtedness. No interest accruing after the year one thousand 
nine hundred and forty-six shall be funded or refunded. 

(3) To pay any revenue bonds issued by the municipality pursuant to the 
Revenue Bonds Act of 1938 to finance any undertaking or undertak- 
ings mentioned in subparagraphs 1 and 2 of paragraph 5 of subdi- 
vision (5) of § 160-414 of said Revenue Bond Act, whether wholly 
within or partially within and partially without the municipality, if 
such revenue bonds are payable at the time of the passage of the ordi- 
nance or ordinances authorizing such negotiable bonds or be payable 
within one year thereafter or, although payable more than one year 
thereafter, are to be canceled prior to their maturity and simultaneously 
with the issuance of such negotiable bonds: Provided that the issuance 
of such negotiable bonds and the ordinance or ordinances authorizing 
the same shall be approved by the voters of the municipality at an 
election as provided in this subchapter. Such negotiable bonds may 
be disposed of by sale pursuant to the provisions of the Local Govern- 
ment Act or, upon request of the governing body of the municipality 
and with the consent of the holder of such revenue bonds, the Local 
Government Commission through the State Treasurer may exchange 
any such negotiable bonds for a like amount of such revenue bonds and 
make such adjustment of accrued interest as may be requested by said 
governing body, in which event the publication of notice as provided in 
§ 159-13 of the Local Government Act shall not be required. (1917, 
¢1138,8. 16; 1919;.c.178) 873 (16) s CaSi.s. 29375 1921, Gls oleate 
sesslO2Z1 cel06, sil 1931) cfO0 si 4S 51033" Ca 250irc lo eae 
S028 Sd L050 Cazola blots Calas Loto GUS 1757 Cunt emia! 

Local Modification——Town of Columbus: Cross Reference.—As to necessity of ap- 
1959, c. 719; town of Lake Lure: 1953, c. plication to Local Government Commis- 
1057; town of Walnut Cove: 1949, c. 987. sion for issuance of bonds, see § 159-7, 
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Editor's Note—The 1921 amendment 
inserted “negotiable” before “bonds” in 
the preliminary paragraph and made other 
changes. The 1933 amendment struck out 
the provision changed by the 1931 amend- 
ment and inserted the third and fourth 
sentences of subdivision (2). 
The 1935 amendment substituted “incur- 

red” for “issued” in the second sentence of 
subdivision (2). It also added the last four 
sentences of the subdivision. 

The 1939 amendment changed the year 
in the last sentence of subdivision (2) from 
1938 to 1940. The 1943 amendment changed 
the year to 1942, and the 1945 amendment 
changed it to 1946. 
me 1957 amendment added subdivision 

3). 
Power to Hold Election Implied.—This 

section impliedly confers the power to hold 
the necessary election. Hailey v. Winston- 
Salem, 196 N. C. 17, 144 S. KE. 377 (1928). 

Bonds Issued by School Trustees.—The 
board of trustees of a city school is an 
official board of the city and under this 
section bonds may be issued to pay the 
indebtedness they havé incurred in oper- 

Cu. 160. Municrpat, CorPoRATIONS § 160-379 

ating the school. Jones v. New Bern, 184 
ING (Cho rinhly ig) Sy Ta) oY (Glee 
Refunding Bonds.—Under the provisions 

of this and the following section an ordi- 
nance authorizing the issuance of refunding 
bonds need not be submitted to the voters. 
A municipal corporation does not contract 
a debt, within the meaning of Art. VII, § 
7, of the Constitution, when under statutory 
authority it issues bonds to refund bonds 
which at the date of the issuance of the 
refunding bonds are valid and enforceable 
obligations of the municipality. Bolich v. 
Winston-Salem, 202 N. C. 786, 164 S. E. 361 
(1932). 

Issuance of Bonds Pursuant to Section 
Not Enjoined.—The authority to issue valid 
bonds for the erection and maintenance of 
a public hospital with the approval of its 
voters is conferred on a municipality by 
this section and § 160-230, and where the 
other statutes relevant have been duly fol- 
lowed, the bonds so issued are a valid obli- 
gation of the town issuing them, and their 
issuance will not be enjoined by the courts. 
Burleson v. Spruce Pine Board of Alder- 
men, 200 N. C. 30, 156 S. E. 241 (1930). 

§ 160-379. Ordinance for bond issue—(a) Ordinance Required.—All bonds 
of a municipality shall be authorized by an ordinance passed by the governing body. 

(b) What Ordinance Must Show.—The ordinance shall state: 
(1) In brief and general terms the purpose for which the bonds are to be 

issued, including, in the case of funding or refunding bonds a brief 
description of the indebtedness to be funded or refunded sufficient to 
identify such indebtedness ; 

(2) The maximum aggregate principal amount of the bonds; 
(3) That a tax sufficient to pay the principal and interest of the bonds shall 

be annually levied and collected: Provided, in lieu of the foregoing 
and in the case of funding or refunding bonds, such statement with 
respect to an annual tax may, in the discretion of the governing body, 
be altered or omitted; 

(4) That a statement of the debt of the municipality has been filed with the 
clerk and is open to public inspection ; 

(5) One of the following provisions: 
a. If the bonds are funding or refunding bonds or for local im- 

provements of which at least one-fourth of the cost, exclusive 
of the cost of paving at street intersections, has been or is to 
be specially assessed, that the ordinance shall take effect upon 
its passage, and shall not be submitted to the voters; or 

b. If the issuance of the bonds is required by the Constitution to be 
approved by the voters, or if the governing body, although not 
required to obtain the approval of the voters before issuing the 
bonds, deems it advisable to obtain such approval, that the 
ordinance shall take effect when approved by the voters of the 
municipality at an election as provided in this subchapter ; or 

c. In any other case, that the ordinance shall take effect thirty days 
after its first publication (or posting) unless in the meantime 
a petition for its submission to the voters is filed under this 
subchapter, and that in such event it shall take effect when 
approved by the voters of the municipality at an election as 
provided in this subchapter. 

(6) In the case of bonds to pay any revenue bonds issued for one or more 
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undertakings constituting two or more unrelated purposes under the 
provisions of this subchapter, a statement of such purposes and the 
proportion of the proceeds of such revenue bonds determined by the 
governing body to have been applied to each such purpose, which de- 
termination shall be conclusive, and bonds to pay each such proportion 
of the revenue bonds, as nearly as may be within a multiple of $1,000, 
shall be authorized by separate ordinances. 

(c) When the Ordinance Takes Effect——A bond ordinance shall take effect at 
the time and upon the conditions indicated therein. If the ordinance provides that 
it shall take effect upon its passage no vote of the people shall be necessary for the 
issuance of the bonds. 

(d) Need Not Specify Location of Improvement—lIn stating the purpose of a 
bond issue, a bond ordinance need not specify the location of any improvement 
or property, or the kind of pavement or other material to be used in the con- 
struction or reconstruction of streets, highways, sidewalks, curbs, or gutters, or 
the kind of construction or reconstruction to be adopted for any building, for which 
the bonds are to be issued. A description in a bond ordinance of a property or 
improvement substantially in the language employed in § 160-382 of this subchapter 
to describe such a property or improvement, shall be a sufficiently definite statement 
of the purpose for which the bonds authorized by the ordinance are to be issued. 

(e) Application of Other Laws.—No restriction, limitation or provision con- 
tained in any special, private or public-local law relating to the issuance of bonds, 
notes or other obligations of a municipality shall apply to bonds or notes issued 
under this subchapter for the purpose of refunding, funding or renewing indebted- 
ness, and no vote of the people shall be required for the issuance of bonds or notes 
for said purpose, unless required by the Constitution of this State. The special, 
private and public-local laws here referred to include all such laws enacted prior 
to the expiration of the regular session of the General Assembly in the year one 
thousand nine hundred thirty-five. Nothing herein shall be construed, however, 
as prohibiting a municipality from issuing bonds or notes under any special, private 
or public-local law applicable to such municipality, it being intended that this sub- 
chapter shall be cumulative and additional authority for the issuance of bonds and 
notes (1917 en 1385 e917 sO cel 7 Sesmae( 1 / eal OtONca 2a yes Cotas O58. 
1971 FEC ORsmlG thon pesom louse Ca10G, costly: 1931, S 60, Ss. 49 ; 1933, oe 259, Sams 
1935. c 302, S. it 1949, c. 497, s. 3; 1957, c. "856, si02:) 

Cross References—As to provisions proportion of the cost of the proposed im- 
which may, upon the approval of the Local 
Government Commission, be included in the 
ordinance for bond issue, see § 159-46. As 
to provision for accelerating the maturity of 
bonds and notes, see § 153-81. 

Editor’s Note.—The 1921 amendment 
made changes in subsection (b). The 1933 
amendment changed subsection (b) by ad- 
ding the requirement for a brief description 
of indebtedness in subdivision (1) of 
subsection (b) and the proviso to subdi- 
vision (1) of such subsection. It also de- 
leted from subsection (e) the former lim- 
itation that the indebtedness must have 
been incurred before July 1, 1931. The 1935 
amendment added the last two sentences of 
subsection (e). And the 1949 amendment 
rewrote paragraph (b) of subdivision (5) 
of subsection (b). 

The 1957 amendment inserted subdivision 
(6) of subsection (b). 

Ordinance Must Comply with Statutes. 
—It is not required by the various statutes 
on the subject that a bond ordinance of a 
municipality set forth in express terms the 

provements which has been, or is to be, 
assessed against the property ‘of each owner 
abutting upon the streets to be improved or 
the terms and method of making the pay- 
ment, if the procedure follow the direction 
of the statutes relating to the subject. Leak 
v. Wadesboro, 186 N. C. 683, 121 S. E. 12 
(1923). 
Subsequent Ratification of Bond Issue. 

—If a school board borrows money and 
the debt is taken up by an election this 
ratification renders unimportant the ques- 
tion of whether or not the money was 
borrowed for necessary purposes. Jones 
v. New Bern, 184 N. C. 131, 113 S. E. 663 
(1922). 
A statement that a tax sufficient to pay 

the principal and interest of the bonds 
shall be annually levied and collected may 
be omitted in the ordinance in the case of 
funding or refunding bonds in the discre- 
tion of the governing board of the town. 
Garner v. Newport, 246 N. C. 449, 98 S. E. 
(2d) 505 (1957). 
Absence of Intent to Annex in Bond 
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Ordinance and Ballots——Where there is no 
irregularity in the authorization of munici- 
pal bonds for its water and sewer systems, 
and in the city’s notice of intent to annex 
certain areas it is stated that it intended to 
use certain of the proceeds of the bonds 
for the construction of water and sewer 
lines in areas intended to be annexed, the 

Cx. 160. Municrpart, CorPORATIONS § 160-382 

fact that neither the bond ordinance nor 
the ballots used in the election at which 
the issuance of the bonds was approved 
disclosed such intent does not affect the 
validity of the bonds. Upchurch v. Raleigh, 
SS OmNE ©OOoM ARO mH (ed) mre n L960). 

Cited in Adcock v. Fuquay Springs, 194 
N. C. 423, 140 S. E. 24 (1927). 

§ 160-380. Ordinance not to include unrelated purposes.—Bonds for two or 
more unrelated purposes, not of the same general class or character, shall not be au- 
thorized by the same ordinance: Provided, however, that bonds for two or more im- 
provements or properties mentioned together in any one clause of subsection (d) of 
§ 160-382 of this subchapter may be treated as being but for one purpose, and may 
be authorized by the same bond ordinance. After two or more bond ordinances have 
been passed, the governing body may, in its discretion, direct all or any of the bonds 
authorized by the ordinances to be actually issued as one consolidated bond issue. 
Separate issues of funding and/or refunding bonds may be made under authority 
of the same bond ordinance for the retirement of two or more different debts or 
ClieseomOL le itcmm(l oO Cal 7 ors. 58/5) el Ol ONC, 2OlmS Os iS 2009 + 1921, 
Gremom Wy text oesos 1921s Cr lO; Sb 91950, Ce 259,58. 1.0) 

Editor’s Note.—The second 1921 amend- 
ment deleted a provision in next to the last 
sentence which required the bond ordi- 

nance to “have taken effect,” before a con- 
solidated bond issue could be had. The 1933 
amendment added the last sentence. 

§ 160-381. Ordinance and bond issue; when petition required.—In cases 
where a petition of property owners is required by law for the making of local im- 
provements, a bond ordinance authorizing bonds for such local improvements may 
be passed before any such petition is made, but no bonds for the local improvements 
in respect of which such petitions are required shall be issued under the ordinance, 
nor shall any temporary loan be contracted in anticipation of the issuance of such 
bonds, unless and until such petitions are made, and then only up to the actual or 
estimated amount of the cost of the work petitioned for. The determination of the 
governing body as to the actual or estimated cost of work so petitioned for shall be 
conclusive in any action involving the validity of bonds or notes or other indebted- 
ness. The bond ordinance may be made to take effect upon its passage, notwith- 
standing that the necessary petitions for the local improvements have not been filed: 
Provided, that it appears upon the face of the ordinance that one-fourth or some 
greater proportion of the cost, exclusive of the cost of work at street intersections, 
has been or is to be assessed:" (1919,c..178, s. 3°(17); 1921, c. 8, s. 1; Ex. Sess. 
B21 Cael UO;rs.7 15) 

Editor’s Note.—This section was re- 
enacted without change by the second 1921 
amendment. 

§ 160-382. Determining periods for bonds to run.—(a) How Periods Esti- 
mated.—Fither in the bond ordinance or in a resolution passed after the bond ordi- 
nance but before any bonds are issued thereunder, the governing body shall, within 
the limits prescribed by subsection (d) of this section, determine and declare: 

(1) The probable period of usefulness of the improvements or properties for 
which the bonds are to be issued ; or 

(2) If the bonds are to be funding or refunding bonds, either the shortest 
period in which the debt to be funded or refunded can be finally paid 
without making it unduly burdensome upon the taxpayers of the 
municipality, or, at the option of the governing body, the probable un- 
expired period of usefulness of the improvement or property for which 
the debt was incurred 

(b) Average of Periods Determined—In the case of a consolidated bond issue 
comprising bonds authorized by different ordinances for different purposes, and 
in the case of a bond issue authorized by but one ordinance for several related 
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purposes in respect of which several different periods are determined as afore- 
said, the governing body shall also determine the average of the different periods 
so determined, taking into consideration the amount of bonds to be issued on ac- 
count of each purpose or item in respect of which a period is determined. 

The period required to be determined as aforesaid shall be computed from a date 
not more than one year after the time of passage of any bond ordinance authorizing 
the issuance of the bonds. The determination of any such period by the governing 
body shall be conclusive. 

(c) Maturity of Bonds.—The bonds must mature within the period determined 
as aforesaid, or, if several different periods are so determined, then within said 
average period. 

(d) Periods of Usefulness ——In determining, for the purpose of this section, the 
probable period of the usefulness of an improvement or property, the governing 
body shall not deem said period to exceed the following periods for the follow- 
ing improvements and properties, respectively, viz.: 

(1) Sewer systems (either sanitary or surface drainage), forty years. 
(2) Water supply systems, or combined water and electric light systems, or 

combined water, electric light, and power systems, forty years. 

(3) Gas systems, thirty years. 
(4) Electric light and power systems, separate or combined, thirty years. 
(5) Plants for the incineration or disposal of ashes, or garbage, or refuse (other 

than sewage), twenty years. 

(6) Public parks (including or not including a playground, as a part thereof, 
and any buildings thereon at the time of acquisition thereof, or to be 
erected thereon, with the proceeds of the bonds issued for such public 
parks), fifty years. 

(7) Playgrounds, fifty years. 
(8) Buildings for purposes not stated in this section, if they are: 

a. Of fireproof construction, that is, a building the walls of which are 
constructed of brick, stone, iron, or other hard, incombustible 
materials, and in which there are no wood beams or lintels, and 
in which the floors, roofs, stair halls, and public halls are built 
entirely of brick, stone, iron, or other hard, incombustible ma- 
terials, and in which no woodwork or other inflammable materials 
are used in any of the partitions, floorings, or ceiling (but the 
building shall be deemed to be of fireproof construction notwith- 
standing that elsewhere than in the stair halls and entrance halls 
there is a wooden flooring on top of the fireproof floor, and that 
wooden sleepers are used, and that it contains wooden handrails 
and treads, made of hardwood, not less than two inches thick), 
forty years. 

b. Of nonfireproof construction, that is, a building the outer walls of 
which are constructed of brick, stone, iron, or other hard, 
incombustible materials, but which in any other respect dif- 
fers from a fireproof building as defined in this section, thirty 
years. 

c. Of other construction, twenty years. 
(9) Bridges and culverts (including retaining walls and approaches), forty 

years, unless constructed of wood, and in that case, ten years. 
(10) Land for purposes not stated in this section, fifty years. 
(11) Constructing or reconstructing the surface of roads, streets, or highways, 

whether including or not including contemporaneous constructing or 
reconstructing of sidewalks, curbs, gutters, or drains, and whether in- 
cluding or not including grading, if such surface: 

a. Is constructed of sand and gravel, five years; 
b. Is of waterbound macadam or penetration process, ten years; 
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c. Is of bricks, blocks, sheet asphalt, bitulithic, or bituminous con- 
crete, laid on a solid foundation, or is of concrete, twenty years. 

(12) Land for roads, streets, highways, or sidewalks, or grading, or construct- 
ing or reconstructing culverts, or retaining walls, or surface, or subsur- 
face drains, fifty years. 

(13) Constructing sidewalks, curbs, or gutters of brick, stone, concrete, or 
other material of similar lasting character, twenty years. 

(14) Installing fire or police alarms, telegraph or telephone service, or other 
system of communication for municipal use, thirty years. 

(15) Fire engines, fire trucks, hose carts, ambulances, patrol wagons, or any 
vehicles for use in any department of the municipality, or for the use of 
municipal officials, ten years. 

(16) Land for cemeteries, or the improvement thereof, thirty years. 
(17) Constructing sewer, water, gas, or other service connections, from the 

service main in the street to the curb or property line, when the work 
is done by the municipality in connection with any permanent improve- 
ment of or in any street, ten years. 

(18) The elimination of any grade crossing or crossings and improvements 
incident thereto, thirty years. 

(19) Equipment, apparatus, or furnishings not included in the foregoing subdivi- 
sions of this subsection, ten years. 

(20) Any improvement or property not included in other subdivisions of this 
subsection, forty years. 

(21) Land for airports or landing fields, including grading and drainage, forty 
ears. 

(22) Buildings and equipment and other improvements of airports or landing 
fields, other than grading and drainage, ten years. 

(e) Improvements and Properties Defined—The maximum periods fixed herein 
for the improvements and properties mentioned in subdivisions numbered from (1) to 
(9), both inclusive, of subsection (d) of this section shall be applied thereto whether 
such improvements or properties are to be acquired, constructed, reconstructed, en- 
larged, or extended, in whole or in part, and whether the same are to include or are 
not to include buildings, lands, rights in lands, furnishings, equipment, machinery, or 
apparatus constituting a part of said improvements or properties at the time of 
acquisition, construction, or reconstruction. If the improvements of properties are 
to be an enlargement or extension of existing properties or improvements, the 
probable period of usefulness to be determined as aforesaid may be either that of the 
existing properties or improvements; or that of the enlargement or extension. 
Bonds for any or all improvements or properties included in any one subdivision of 
subsection (d) above may for the purposes of this section be deemed by the governing 
body to be for but one improvement or property. 

(f) Kind of Construction Determined.—lIf the bonds are for a building referred 
to in subdivision (8) of subsection (d) above, and the bond ordinance does not state 
the kind of construction of the building, or if the bonds are for street improvements 
mentioned in subdivision (11) of subsection (d) above, and the bond ordinance does 
not state the kind or kinds of pavement or other material to be used, then the kind of 
construction, or the kind or kinds of pavement or other material, as the case may be, 
shall be determined by resolution before any of the bonds are issued. 

(g) Period of Payment.—In determining for the purpose of this section the 
shortest period in which a debt to be funded or refunded hereunder can be finally 
paid without making it unduly burdensome upon the taxpayers of the municipality, 
the governing body shall not deem said period to be greater than fifty years. (1917, 
Cees ow ls bo Oneal aries (is hy Chs: CAA OZ Len 8,ish Ex. Sess. 1921, 
Cal OOn Sila 929 Fel 7071 95 yc OU nse.502 1931 oce.01 8895014:1933,.c. 259, s.1.) 

Editor’s Note.—The second 1921 amend- graphs under subsection (d). The first 1931 
ment rewrote this section. The 1929 amendment rewrote subsection (g), the 
amendment, which inadvertently referred to second 1931 amendment corrected the er- 
the wrong section, added the last two para- roneous reference in the 1929 act, and the 
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third 1931 amendment also added the two 
paragraphs inserted by the 1929 act. 

The only change effected by the 1933 
amendment occurs in subsection (g). The 
limitation was formerly thirty years if the 
gross debt of the county was less than 
twelve percent of the assessed valuation, 
and fifty years in other cases. ‘The amend- 
ment made the limitation fifty years in all 
cases, 

Cu. 160. Municrpat, CorPoRATIONS § 160-383 

Maturity of Refunding Bonds.—Under 
this section the period for maturity of re- 
funding bonds is in the discretion of the 
governing body of the city issuing them. 
Bolich vy. Winston-Salem, 202 N. C. 786, 
164 S. E. 361 (1932). 

Cited in Jones v. Durham, 197 N. C. 127, 
147 S. E. 824 (1929); Austin v. Shaw, 235 
N. C.. 722, 71S. E. (2d) 25 (1952). 

§ 160-383. Sworn statement of indebtedness.—(a) What Shall be Shown.— 
After the introduction and before the final passage of a bond ordinance an officer 
designated by the governing body for that purpose shall file with the clerk a state- 
ment showing the following: 

(1) The gross debt (which shall not include debt incurred or to be incurred 
in anticipation of the collection of taxes or in anticipation of the sale of 
bonds other than funding and refunding bonds), which gross debt shall 
be as follows: 

a. Outstanding debt not evidenced by bonds. 
b. Outstanding bonded debts. ; 
c. Bonded debt to be incurred under ordinances passed or introduced. 

(2) The deductions to be made from gross debt in computing net debt, which 
deductions shall be as follows: 

a. Amount of unissued funding or refunding bonds included in gross 
debt. 

b. Amount of sinking funds or other funds held for the payment of 
any part of the gross debt other than debt incurred for water, 
gas, electric light, or power purposes or two or more of said 
purposes. 

c. The amount of uncollected special assessments theretofore levied on 
account of local improvements for which any part of the gross 
debt was or is to be incurred which will be applied when collected 
to the payment of any part of the gross debt. 

d. The amount, as estimated by the engineer of the municipality or 
officer designated for that purpose by the governing body or by 
the governing body itself, of special assessments to be levied on 
account of local improvements for which any part of the gross 
debt was or is to be incurred, and which, when collected, will be 
applied to the payment of any part of the gross debt. 

e. The amount of bonded debt included in the gross debt and in- 
curred, or to be incurred, for water, gas, electric light or power 
purposes, or two or more of said purposes. 

f. The amount of existing bonded debt included in the gross debt, and 
incurred or to be incurred for the construction of sewerage 
systems or sewage disposal plants where said sewerage system 
is entirely supported by sewerage service charges or when said 
systems or plants are operated together with the waterworks as 
a combined and consolidated system and as an integral part 
thereof, and when the amount necessary to meet the annual in- 
terest payable on the debt, and the annual installment necessary 
for the amortization of the debt, and the amount necessary for 
repairs, maintenance and operation of said system or systems is 
included in the rate for waterworks service and so collected by 
the municipality. 

g. The amount which the municipality shall be entitled to receive from 
any railroad or street railway company under contract thereto- 
fore made for payment by such company of all or a portion of the 
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cost of eliminating a grade crossing or crossings within the 
municipality, which amount will be applied when received to the 
payment of any part of the gross debt. 

h. Indebtedness for school purposes. 
(3) The net debt, being the difference between the gross debt and the deduc- 

tions. 
(4) The assessed valuation of property as last fixed for municipal taxation. 
(5) The percentage that the net debt bears to said assessed valuation. 

(b) Limitations upon Passage of Ordinance.—The ordinance shall not be passed 
unless it appears from said statement that the said net debt does not exceed eight 
(8) per cent of said assessed valuation, unless the bonds to be issued under the 
ordinance are to be funding or refunding bonds, or are bonds for water, gas, elec- 
tric light or power purposes, or two or more of said purposes or are bonds for sani- 
tary sewers sewage disposal or sewage purification plans, the construction of which 
shall have been ordered by the State Stream Sanitation Committee, which Com- 
mittee is hereby authorized to make such order, or by a court of competent jurisdic- 
tion or are bonds for erosion control purposes or are bonds for erecting jetties or 
other protective works to prevent encroachment by the ocean, sounds or other 
bodies of water. 

(c) Statement Filed for Inspection—Such statements shall remain on file with 
the clerk and be open to public inspection. In any action or proceeding in any 
court involving the validity of bonds, said statement shall be deemed to be true 
and to comply with the provisions of this subchapter, unless it appears (in an action 
or proceeding commenced within the time limited by § 160-385 for the commence- 
ment thereof), first, that the representations contained therein could not by any 
reasonable method of computation be true; and second, that a true statement would 
show that the ordinance authorizing the bonds could not be passed. (1917, c. 138, 
Seo LON Ceo. Seo (>) OlOmce Zon se 4 Ono S294 271921, € Sis. 1+ 
Exoesse 292 6 cal00, stint 92/ 5c. 102, 68151931) cy 60, 8.51) 1933, c, 259, s. 1's 
DOC POLL eX mess 1930s, Cgn 900; CHLOTS RL 959 ice 7 {On Son 0. ) 

Local Modification—Alamance, city of 
Burlington: 1933, c. 344; Columbus, town of 
Whiteville: 1947, c. 42; Mecklenburg, 
Translyvania: 1933, c. 321; city of Charlotte: 
1959, cc. 30, 871. 

Cross Reference—As to limitation of 
debts prior to this section, see § 160-64. 

Editor’s Note——The second 1921 amend- 
ment rewrote this section. The 1927 amend- 
ment inserted paragraphs g and h of sub- 
division (2) of subsection (a). The 1931 
amendment changed the date in paragraph 
a of subdivision (1) of subsection (a), and 
the first 1933 amendment eliminated the 
provision containing the date. The second 
1933 amendment inserted paragraph f of 
subdivision (2) of subsection (a). 

The 1938 amendment made subsection 
(b) applicable to bonds for erosion control 
and bonds for erecting jetties, etc. 

The 1955 amendment inserted ‘or by the 
State Stream Sanitation Committee, which 
Board or Committee is hereby authorized to 
make such order,” in subsection (b). The 
1959 amendment deleted references to the 
State Board of Health in subsection (b). 
Bonds Including Amount of Assessment. 

—Where a town has issued bonds for 

general street improvements under legis- 
lative authority, and includes the amount 
required for local improvements by assess- 
ment of owners of lands abutting a par- 
ticular street improved, it may charge off 
from the proceeds of the sale of the bonds 
the estimated amount to be realized by the 
special assessments under the provisions of 
subsection (a), 2 of this section. Brown 
v. Hillsboro, 185 N. C. 368, 117 S. E. 41 
(1923). 
Bonds issued by a municipality for water 

and sewer systems should be deducted from 
the gross debt in computing the net debt 
of the municipality in relation to the pro- 
hibition against incurring debt in excess 
of eight per cent of the assessed valuation 
of property for taxation, bonds for sewer 
systems being necessarily included in bonds 
for “water purposes” within the meaning of 
subsection (a), (2) Lamb v. Randle- 
man, 206 N. C. 837, 175 S. E. 293 (1934). 

Such bonds do not come within the in- 
hibition of subsection (b), against incurring 
debt in excess of eight per cent of the as- 
sessed valuation. Lamb v. Randleman, 206 
N. C. 837, 175 S. FE. 293 (1984). 

§ 160-384. Publication of bond ordinance.—A bond ordinance shall be pub- 
lished once in each of two successive weeks after its final passage. A notice sub- 
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stantially in the following form (the blanks being first properly filled in), with the 
printed or written signature of the clerk appended thereto, shall be published with 
the ordinance: 

The foregoing ordinance was passed on the .... day of .......... Lae cand 
was first published (or posted), on the .... day of .......... meee 
Any action or proceeding questioning the validity of said ordinance must be 

commenced within thirty days after its first publication (or posting). 
ah Wate AOL ke eed eee 

Clerk (or Secretary). 
(1917, c. 138,'s. 20; 1919, c. 49, s,1; 1919, c. 178, s.3 (20); C..S.j1s: 294451921; 
C8, SalivHxasesss1 921i icnl0Ges. 15) 

Editor’s Note—By the second 1921 times, except that when it was to take ef- 
amendment publication is required only fect at once, then only one publication was 
twice where formerly it was required four required. 

§ 160-385. Limitation of action to set aside ordinance.—Any action or pro- 
ceeding in any court to set aside a bond ordinance, or to obtain any other relief upon 
the ground that the ordinance is invalid, must be commenced within thirty days after 
the first publication of the notice aforesaid and the ordinance or supposed ordinance 
referred to in the notice. After the expiration of such period of limitation, no right 
of action or defense founded upon the invalidity of the ordinance shall be asserted, 
nor shall the validity of the ordinance be open to question in any court upon any 
ground whatever, except in an action or proceeding commenced within such period. 
(1917,'c; 138,"s?20 311 919; co 4OF eel 1910" co 17S, Su (ZU yn en See ete 
CAB lsh lS xiesess, IOZ1 es Oca be) 

Editor’s Note.—This section was re- with reference to bond issues by counties, 
enacted without change by the second 1921 it was held that the statute did not prevent 
amendment. a suit to determine the constitutionality of 

Right to Test Constitutionality Not Af- the bond issue. Sessions v. Columbus 
fected—In construing a similar provision County, 214 N. C. 634, 200 S. E. 418 (1939). 

§ 160-386. Ordinance requiring popular vote.——(a) When Vote Required.— 
If a bond ordinance provides that it shall take effect thirty days after its first publica- 
tion unless a petition for its submission to the voters shall be filed in the meantime, 
the ordinance shall be inoperative without the approval of the voters-of the mu- 
nicipality at an election if a petition shall be filed as provided in this section. 

(b) Petition Filed—A petition demanding that a bond ordinance be submitted 
to the voters may be filed with the clerk within thirty days after the first publication 
of the ordinance. ‘The petition shall be in writing and signed by voters of the 
municipality equal in number to at least twenty-five per centum of the total number 
of registered voters in the municipality as shown by the registration books for the 
last preceding election for municipal officers therein. The residence address of each 
signer shall be written after his signature. Each signature to the petition shall be 
verified by a statement (which may relate to a specified number of signatures), 
made by some adult resident freeholder of the municipality, under oath before an 
officer competent to administer oaths, to the effect that the signature was made in 
his presence and is the genuine signature of the person whose name it purports to 
be. The petition need not contain the text of the ordinance to which it refers. The 
petition need not be all on one sheet, and if on more than one sheet, it shall be 
verified as to each sheet. 

(c) Sufficiency of Petition—The clerk shall investigate the sufficiency of the 
petition and present it to the governing body with a certificate stating the result of 
his investigation. ‘The governing body shall thereupon determine the sufficiency 
of the petition and the determination of the governing body shall be conclusive. 
(1917. 138, se2hsT919 co 49 css.) 221 Ol Octal eacang.i(l) nC ons cama mae 
19215-¢.8, sal Exo Secs O21, CalGrc: le Loc maculae ea} 

Editor’s Note.—The second 1921 amend- third per centum to twenty-five per centum. 
ment changed the required number of pe- Where Vote of Qualified Electors Not 
titioning voters from thirty-three and one- Necessary—Where an ordinance for the 
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issuance of bonds to establish and maintain 
playgrounds for children contained a pro- 
vision which afforded the prescribed time 
for filing a petition under this section, and 
no petition was filed during such time, it 
was held that irrespective of such provi- 
sion a vote of the qualified electors was not 
necessary, the bonds being a necessary ex- 
pense within the meaning of Art. VII, § 7 

Cx. 160. Muntctrpat, CorPoRATIONS § 160-387 

N. C. 295, 186 S. E. 330 (1936). 
Injunction against Bond Issue.—See Hill 

v. Elizabeth City, 291 F. 194 (1923), con- 
struing subsection (a), and holding that 
there was no valid objection to proceedings 
taken by board of aldermen, entitling plain- 
tiff to enjoin issuance of bonds. 

Cited in Smith v. Carolina Beach, 206 N. 
C. 834, 175 S. E. 313 (1934). 

of the Constitution. Atkins v. Durham, 210 

§ 160-387. Elections on bond issue—(a) What Majority Required.—If a 
bond ordinance provides that it shall take effect when approved by the voters of the 
municipality, the affirmative vote of a majority of those who shall vote on the bond 
ordinance shall be required to make it operative. 

(b) When Election Held—Whenever the taking effect of an ordinance author- 
izing the issuance of bonds is dependent upon the approval of the ordinances by 
the voters of a municipality, the governing body may submit the ordinance to the 
voters at an election to be held not more than six months after the passage of the 
ordinance. The governing body may call a special election for that purpose or may 
submit the ordinance to the voters at the regular municipal election next succeeding 
the passage of the ordinance, but not such special election shall be held within one 
month before or after a regular election. Several ordinances or other matters may 
be voted upon at the same election. The governing body shall not call a special 
election for the sole and exclusive purpose of submitting to the voters the proposi- 
tion of approving or disapproving an ordinance for the issuance of bonds for the 
purchase of voting machines, but such ordinance may be submitted at any regular 
municipal election or at any special election at which another ordinance or another 
matter is to be voted upon. 

(c) New Registration—The governing body of the city or town in which such 
election is held may, in their discretion, order a new registration of the voters for 
such election. ‘The books for such new registration shall remain open in each 
precinct from nine a. m. to six p. m. on each day, except Sundays and holidays, for 
three weeks, beginning on a Monday morning and ending on the second Saturday 
evening before the election. A registrar and two judges of election shall be ap- 
pointed by the governing body for each precinct: Provided, that the books shall be 
open at the polling places on each Saturday during the registration period. Suff- 
cient notice shall be deemed to have been given of such new registration and of the 
appointment of the election officers if a notice thereof be published at least thirty 
(30) days before the closing of the registration books, stating the hours and days 
for registration. It shall not be necessary to specify in said notice the places for 
registration. In case the registrar shall fail or refuse for any cause to perform his 
duties, it shall be lawful for the clerk to appoint another person to perform such 
duties, and no notice of such appointment shall be necessary. 

(d) Notice of Election—A notice of the election shall be deemed sufficiently pub- 
lished if published once not later than twenty days before the election. Such notice 
shall state the maximum amount of the proposed bonds and the purpose thereof, 
and the fact that a tax will be levied for the payment thereof. The date of the elec- 
tion shall be stated therein. 

(e) Ballots——A ballot shall be furnished to each qualified voter at said election, 
which ballot may contain the words “for the ordinance authorizing $........ bonds 
(briefly stating the purpose), and a tax therefor,’ and “against the ordinance au- 
ENOLIZING.. BH iniors Bice « bonds (briefly stating the purpose), and a tax therefor,” 
with squares in front of each proposition, in one of which squares the voter may 
make an (X) mark, but this form of ballot is not prescribed. 

(f) Returns Canvassed—tThe officers appointed to hold the election, in making 
return of the result thereof, shall incorporate therein not only the number of votes 
cast for and against each ordinance submitted, but also the number of voters regis- 
tered and qualified to vote in the election. The governing body shall canvass the 
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returns, and shall include in their canvass the votes cast and the number of voters 
registered and qualified to vote in the election, and shall judicially determine and 
declare the result of the election. 

(g) Application of Other Laws.—Except as herein otherwise provided, the 
registration and election shall be conducted in accordance with the laws then 
governing elections for municipal officers in such municipality, and governing the 
registration of the electors for such election of officers. 

(h) Statement of Result—The board shall prepare a statement showing the num- 
ber of votes cast for and against each ordinance submitted, and the number of 
voters qualified to vote in the election, and declaring the result of the election, which 
statement shall be signed by a majority of the members of the board and delivered 
to the clerk of the municipality, who shall record it in the book of ordinances of the 
municipality and file the original in his office and publish it once. 

(i) Limitation as to Actions——No right of action or defense founded upon the 
invalidity of the election shall be asserted, nor shall the validity of the election be 
open to question in any court upon any ground whatever, except in an action or 
proceeding commenced within thirty days after the publication of such statement: 
Provided, that §§$ 160-386 and 160-387 shall not apply to the incorporated towns 
of Madison County: “C1917 cn 138,0s 229 1919 Schl Sesr5 e271 oscar ol 
C. S., s. 2948; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1949, c. 497, s. 4; 1953, 
cel065hsec:) 

Cross Reference.—As to power of mu- 
nicipality to issue bonds for the purchase 
of voting machines, see note under § 160- 
bags eal 

Editor’s Note.—The second 1921 amend- 
ment substituted “one month” for “two 
months” in the second sentence of subsec- 
tion (b), added all of subsection (c) except 
the first sentence, inserted subsection (g), 
and changed the time in subsection (i) from 
twenty to thirty days. The 1949 amend- 
ment rewrote subsection (a). For brief 
comment on the 1949 amendment, see 27 
N. C. Law Rev. 454. 

The 1953 amendment added the last 
sentence of subsection (b). 
When Election Held.—The requirement 

of subsection (b), that a special bond elec- 
tion shall not be held within one month be- 
fore or after a regular municipal election, is 
mandatory and refers to a month according 
to the designation in the calendar without 
regard to the number of days it may con- 
tain, § 12-3, subdivision 3, and is computed 
by excluding the first and including the 
last day thereof as provided in § 1-593. Ad- 
cock v. Fuquay Springs, 194 N. C. 423, 140 
S. E. 24 (1927). 
And the term “regular election” is inter- 

preted with the antecedent words of the 
statute “municipal election,” and excludes a 
general State or national election. Adcock 
v. Fuquay Springs, 194 N. C. 423, 140 S. 
EB. 24 (1927). 

Necessity of Notice—In Hill v. Skinner, 
169 N. C. 405, 86 S. E. 351 (1915), it is 
said: “While, so far as the officers are con- 
cerned who are charged. with the duty of 
giving notice, the requirement as to notice 
is imperative, yet it will be regarded, other- 
wise, as directory, if the result would not 
be changed by a departure from the pro- 

visions of the statute. The law looks more 
to the substance than to the form, and if 
it appears that a clear majority of the quali- 
fied voters have cast their votes in favor 
of the proposition submitted to them, and 
that there has been a fair and full oppor- 
tunity for all to vote, and that there has 
been no fraud, and the election is in all re- 
spects free from taint of any sort, so that 
no well founded suspicion can be cast upon 
it, it would be idle to say that this free and 
untrammeled expression of the popular will 
should be disregarded and set aside.” Board 
of Com’rs v. Malone & Co., 179 N. C. 604, 
103 S. E. 134 (1920). 

This section intends that the result of 
an election as determined by the proper 
election officials shall stand until it shall be 
regularly contested and reversed by a tri- 
bunal having jurisdiction for that purpose. 
The court will not permit itself to be sub- 
stituted for the proper election officials in 
the first instance for the purpose of can- 
vassing the returns from the officers 
holding the election and declaring the re- 
sult thereof. Garner v. Newport, 246 N. 
C. 449, 98 S. E. (2d) 505 (1957). 

Necessary Allegations in Suit to Restrain 
Issuance of Bonds for Irregularities in 
Election.—In an action to restrain the 
issuance of bonds on the ground of irregu- 
larities in the bond election, a complaint 
which fails to allege that the officers ap- 
pointed to hold the election had reported 
the results thereof to the governing body 
of the municipality and that the governing 
body had canvassed the returns and ju- 
dicially determined the result, is demur- 
rable. Garner v. Newport, 246 N. C. 449, 
98 S. E. (2d) 505 (1957). 
Form of Ballot Directory.—There being 

nothing in the statute making the exact 
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language essential to the validity of a bal- 
lot, and the words used carrying practically 
the same meaning the requirement is direc- 
tory and not mandatory, and a substantial 
compliance, is all that is necessary. Board 
of Com’rs v. Malone & Co., 179 N. C. 604, 
103 S. E, 134 (1920). 

Publication of Returns.—It is not neces- 

Cu. 160. Municrpar, CorPoRATIONS § 160-390 

sary to the validity of an election that the 
returns be published as required by this 
section if it appears that no prejudice was 
sustained because of such failure. Board 
of Com’rs v. Malone & Co., 179 N. C. 604, 
103 S. E. 134 (1920). 

Applied in Twining v. Wilmington, 214 
N. C. 655, 200 S. E. 416 (1939). 

§ 160-388. Preparation for issuing bonds.—At any time after the passage of 
a bond ordinance, all steps preliminary to the actual issuance of bonds under the 
ordinance may be taken, but the bonds shall not be actually issued unless and until 
the ordinance:takes euect., (1917\c: 138,/s..23:.1919, ce. 178, s, 3.(23); C..S.,.8. 
CoO 2 ee ons al eo CSS el 921 \C LOO, Saul) 

Editor’s Note.—This section was re- 
enacted without change by the second 1921 
amendment. 

§ 160-389. Within what time bonds issued.—After a bond ordinance takes 
effect, bonds may be issued in conformity with its provisions at any time within 
five years after the ordinance takes effect, unless the ordinance shall have been 
repealed, which repeal is permitted (without the privilege of referendum upon the 
question of appeal), ‘unless notes shall have been issued in anticipation of the re- 
ceipts of the proceeds of the bonds and shall be outstanding: Provided, that the 
provisions of this paragraph shall apply to all bonds authorized by any bond ordi- 
nance taking effect on or after July Ist, 1952. 

Notwithstanding the foregoing limitations of time which might otherwise pre- 
vent the issuance of bonds, bonds authorized by an ordinance which took effect 
prior to July lst, 1952, and which have not been issued by July 1st, 1955, may be 
issued in accordance with all other provisions of law at any time prior to July Ist, 
1957, unless such ordinance shall have been repealed, and any loans made under 
authority of § 160-375 of article 27 of this subchapter in anticipation of the receipt 
of the proceeds of the sale of such bonds, or any renewals thereof, may be paid on 
or at any time prior to but not later than June 30th, 1957, notwithstanding the 
limitation of time for payment of such loans as contained in said section. (1917, 
Cal ooo OOS Crm 75 cotton 24) Co. S. 2900; 1921, 6m, 6. 1s Hx. bess. 
BOOZ ceo asain LYS sero laSouls tl 947).C.29 10S; 25.1949. 2.190, so): 1951, 
CAASU SS me LU DS, CHOUSNS.2o2 1955,1cn/0432S-<2. ) 

Local Modification—Buncombe, and mu- 
nicipalities therein: 1943, c. 56. 

Editor’s Note.—The second 1921 amend- 
ment inserted the qualification following 
the second comma in the first paragraph, 
and the 1939 amendment added the proviso. 
The 1947 amendment added the second 
paragraph, and the 1949 and 1951 amend- 

brief comment on the 1947 amendment, see 
25 N. C. Law Rev. 453. 

The 1953 amendment inserted “five years” 
in lieu of “three years” near the beginning 
of this section, rewrote the proviso to the 
first paragraph and made changes in the 
dates appearing in the second paragraph. 

The 1955 amendment changed the last 
ments changed the dates therein. For a_ three dates in the second paragraph. 

§ 160-390. Amount and nature of bonds determined.—The aggregate amount 
of bonds to be issued under a bond ordinance, the rate or rates of interest they shall 
bear, not exceeding six per centum per annum, payable semiannually or otherwise, 
and the times and place or places of payment of the principal and interest of the 
bonds, shall be fixed by resolution or resolutions of the governing body. Such bonds 
may be made subject to redemption prior to their respective maturities with or 
without premium as the governing body may provide in such resolution or resolu- 
tions, with the approval of the Local Government Commission. The bonds author- 
ized by a bond ordinance, or by two or more bond ordinances if the bonds so 
authorized shall be consolidated into a single issue, may be issued either all at one 
time as a single issue or from time to time in series, and different provisions may be 
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made for different series. (1917, c. 138, s. 25; 1919, c. 178, s. 3 (25); C. S., s. 
29517 IOZL, CS, Suk Heemesss LUA. LUO. sel gil Gogo ean lL oy Gets 
Sight 1953.46-31200,, Seda) 

Cross Reference.—As to power to fix the 
face amount, the rate of interest, time of 
maturity and place of payment of tempo- 
rary loans and notes, see § 159-43. 

Editor’s Note.—This section was re- 
enacted without change by the second 1921 
amendment and the 1933 amendment in- 
serted in the first sentence “or otherwise.” 

The 1951 amendatory act, effective March 
28, 1951, which rewrote the second sentence, 
provides that its provisions shall apply to 
the bonds of any county or municipality 

fact that a part of such authorized bonds 
may have heretofore been issued. 

The 1953 amendment inserted the second 
sentence. By section 4 of the amendatory 
act any resolution adopted pursuant to § 
160-390 and prior to April 30, 1953, may be 
amended so as to provide that any unissued 
balance of bonds authorized by a bond 
ordinance, or by two or more bond ordi- 
nances, may be made redeemable prior to 
their respective maturities as provided in 
the 1953 amendment to the section, 

heretofore authorized, notwithstanding the 

§ 160-391. Bonded debt payable in installments.—The bonds of each issue or 
of each series shall mature in annual installments, the first of which installments 
shall be made payable not more than three years after the date of the bonds of such 
issue or of such series, and the last within the period determined and declared 
pursuant to § 160-382 of this subchapter. If the bonds so authorized shall be issued 
at one time as a single issue, no such installment shall be more than two and one- 
half times as great in amount as the smallest prior installment of such issue. If the 
bonds so authorized shall be issued in series, the total amount outstanding after the 
issuance of any particular series shall mature so that the total amount of such bonds 
maturing in any fiscal year shall not be more than two and one-half times as great 
in amount as the smallest amount of such outstanding bonds which mature in any 
prior fiscal year, and the first installment of the bonds of any series subsequent to 
the first series may mature more than three years after the date of the bonds of the 
first series. This section shall not apply to funding or refunding bonds or bonds 
authorized to pay revenue bonds. (1917, c..138, s. 26; 1919, c..178,s. 3 (26);C.S., 
§: 2952 1921, °C. 8; so1 PE xe sess: 1921, ¢, LOGrs al 1931 00g 652 1030 scar 50, 
Sok OLS ©. AAU. Su rele neice GOO S, On) 

Editor’s Note.—This section was re- tion. ‘The amendatory act, effective March 
enacted without change in meaning by the 
second 1921 amendment. 

The 1933 amendment added the last sen- 
tence stating that the section shall not ap- 
ply to funding or refunding bonds. Prior 
to the amendment the section was appli- 
cable to such bonds in municipalities having 
a debt of less than twelve per cent of the 
assessed valuation. 

28, 1951, provides that its provisions shall 
apply to the bonds of any county or mu- 
nicipality heretofore authorized, notwith- 
standing the fact that a part of such au- 
thorized bonds may have heretofore been 
issued. 

The 1957 amendment added “or bonds 
authorized to pay revenue bonds” at the 
end of the section. 

The 1951 amendment rewrote this sec- 

§ 160-392. Medium and place of payment.—The bonds may be made payable 
in such kinds of money and at such place or places within or without the State of 
North Carolina as the governing body may by resolution provide. (1917, c. 138, 
S..2/ 3 1919.¢,.178, S23:(27) 5: CS. nn 2059S 7021 Ce S.5. > GSS. 17 eee LO: 
Seals) 

Editor’s Note.—This section was re- 
enacted without change by the second 1921 
amendment. 

§ 160-393. Formal execution of bonds.—The bonds shall be issued in such 
form as the officers who execute them shall adopt, except as otherwise provided by 
the governing body. They shall be signed by two or more officers designated by the 
governing body, or, if the governing body makes no such designation, then by the 
mayor or other chief executive officer and by the clerk, and the corporate seal of the 
municipality shall be affixed to the bonds. The bonds may have coupons attached 
for the interest to be paid thereon, which coupons shall bear a facsimile signature 
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of the clerk in office, at the date of the bonds or at the date of delivery thereof. The 
delivery of bonds so executed shall be valid notwithstanding any change in the 
officers or in the seal of the municipality occurring after the signing and sealing of 
thesbomds01917, calasisezs 1919 NC 7S saan 28) $C. S.,6.72904 31192 1,-¢.:.8, 
Se liexe ess, 192) c4106%se17) 

Cross Reference.—As to requirement 
that bond be on a single sheet of paper, see 

designated the mayor and clerk should sign 
the bonds. Formerly it was provided that 

§ 159-17. 
Editor’s Note.—The second 1921 amend- 

ment provided that in case no one was 

the mayor and financial officer sign, and 
the clerk affix the seal of the municipality 
and attest it. 

§ 160-394. Registration and transfer of bonds.—(a) Bonds Payable to 
Bearer.—Bonds issued under this subchapter shall be payable to the bearer unless 
they are registered as provided in this section; and each coupon appertaining to a 
bond shall be payable to the bearer of the coupon. 

(b) Registration and Effect—A municipality may keep in the office of its 
financial officer or in the office of a bank or trust company appointed by the govern- 
ing body as bond registrar or transfer agent, a register or registers for the registra- 
tion and transfer of its bonds, in which it may register any bond at the time of its 
issue, or, at the request of the holder, thereafter. After such registration the prin- 
cipal and interest of the bond shall be payable to the person in whose name it is 
registered except in the case of a coupon bond registered as to principal only, in 
which case the principal shall be payable to such person, unless the bond shall be 
discharged from registry by being registered as payable to bearer. After registra- 
tion a bond may be transferred on such register by the registered owner in person 
or by attorney, upon presentation to the bond registrar, accompanied by delivery of 
a written instrument of transfer in a form approved by the bond registrar, executed 
by the registered owner. 

(c) Registration and Transfer Noted on Bond.—Upon the registration or trans- 
fer of a bond as aforesaid, the bond registrar shall note such registration or transfer 
on the back of the bond. Upon the registration of a coupon bond as to both prin- 
cipal and interest he shall also cut off and cancel the coupons. 

(d) Agreement for Registration—A municipality may, by recital in its bonds, 
agree to register the bonds as to principal only, or agree to register them either as to 
principal only or as to both principal and interest at the option of the bondholder. 
CO WCm Sigae2o wlOlLO ice l/ 6 ceeo 029 i Cam see 5o98 921 c.78y scl Ex, 
Sess l9217 chl0Gys215) 

Editor’s Note—By the second 1921 erning board.” ‘The amendment deleted 
amendment, in subsection (b), the appoint- 
ment of registrar or transfer agent is des- 
ignated as appointed by the “governing 
body,” where formerly it was by the “gov- 

from subsection (d) a former provision for 
agreeing by a recital in the bonds to reg- 
ister them as to both principal and interest. 

See’ 13° N.C. Law Rev. 76, 

§ 160-395. Application of funds.—The proceeds of the sale of bonds under 
this subchapter shall be used only for the purposes specified in the ordinance au- 
thorizing said bonds, and for the payment of the principal and interest of temporary 
loans made in anticipation of the sale of bonds: Provided, however, that if for any 
reason any part of such proceeds are not applied to or are not necessary for such 
purposes, such unexpended part of the proceeds shall be applied to the payment 
of the principal or interest of said bonds. The cost of preparing, issuing, and 
marketing bonds shall be deemed to be one of the purposes for which the bonds are 
AS occ mele I ee Loc sind or LOC. Oh Ose USL tC. rh 5.4 COOL el OZ1 a Co 0, 
Segal, esse 1921 5.c.10G..S, 14) 

Cross References—As to penalty for 
misappropriating funds, see § 159-36. As to 
authority to invest proceeds of bonds which 
cannot be used for purpose of issue, see § 

§ 160-396. Bonds incontestable after delivery—Any bonds reciting that they 
are issued pursuant to this subchapter shall in any action or proceeding involving 
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159-49.1. 
Editor’s Note.—This section was re- 

enacted without change by the second 1921 
amendment. 
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their validity be conclusively deemed to be fully authorized by this subchapter and 
to have been issued, sold, executed, and delivered in conformity herewith, and with 
all other provisions of statutes applicable thereto, and shall be incontestable, any- 
thing herein or in other statutes to the contrary notwithstanding, unless such action 
or proceeding is begun prior to the delivery of such bonds. (1917, c. 138, s. 32; 
1919; c.178;,8:.31(32) 4G, Sy,'S. 2958 7,1921,6..8,.Sal4 Exo Sesee O21 Canoe i.) 

Cross Reference.—As to method of test- 
ing the validity of bonds, see § 159-52. 

Editor’s Note——This section was re- 

§ 160-397. Taxes levied for payment of bonds.—The full faith and credit of 
the municipality shall be deemed to be pledged for the punctual payment of the 
principal of and interest on every bond and note issued under this subchapter, 
including assessment bonds or other bonds for which special funds are provided. 
The governing body shall annually levy and collect a tax ad valorem upon all the 
taxable property in the municipality sufficient to pay the principal and interest of 
all bonds issued under this subchapter as such principal and interest become due: 
Provided, however, that such tax may be reduced by the amount of other moneys 
appropriated and actually available for such purpose. 

So much of the net revenue derived by the municipality in any fiscal year from 
the operation of any revenue producing enterprise owned by the municipality after 
paying all expenses of operating, managing, maintaining, repairing, enlarging and 
extending such enterprise, shall be applied, first to the payment of the interest, 
payable in the next succeeding year on bonds issued for such enterprise, and next, 
to the payment of the amount necessary to be raised by tax in such succeeding year 
for the payment of the principal of said bonds. All money derived from the collec- 
tion of special assessments for local improvements for which bonds or notes were 
issued shall be placed in a special fund and used only for the payment of bonds or 
notes issued for the same or other local improvements. 

Every municipality shall have the power to levy taxes ad valorem upon all taxable 
property therein for the purpose of paying the principal of or the interest on any 
bonds or notes for the payment of which the municipality is liable, issued under any 
act other than this subchapter, or for the purpose of providing a sinking fund for 
the payment of said principal, or for the purpose of paying the principal of or in- 
terest on any notes issued under this subchapter. 

The powers stated in this section in respect of the levy of taxes for the payment 
of the principal and interest of bonds and notes shall not be subject to any limita- 
tion prescribed by law upon the amount or rate of taxes which a municipality may 
levy. ‘Taxes levied under this section shall be levied and collected in the same 
manner as other taxes are levied and collected upon property in the municipality: 
Provided, in the case of funding or refunding bonds which do not mature in install- 
ments, as provided in § 160-391 of this subchapter, a tax for the payment of the 
principal of said bonds need not be levied prior to the fiscal year or years said bonds 
mature unless it is so provided for in an ordinance or resolution passed before the 
issuance of said bonds, in which case such tax shall be levied in accordance with 
the provisions of such ordinance or resolution. (1917, c. 138, s. 33; 1919, c. 178, s. 3 
(335 Coss) 2959 192 ice B.sieli; exspess, 1921 co lOO esa 1o3gnceaooamie 

Cross References.—See § 159-34. As to 

enacted without change by the second 1921 
amendment. 

ment bonds or other bonds or notes are 
municipality applying sinking fund to pur- 
chase of its own bonds, see § 153-148 et 
seq. 

Editor’s Note——By the second 1921 
amendment the provision in the last sen- 
tence of the second paragraph for local im- 
provement and collection of assessments 
therefor replaced a former provision for 
“special assessments upon which assess- 

predicated.” 
The 1933 amendment inserted the pro- 

viso in the last paragraph. 
Net Revenue Derived from Revenue- 

Producing Enterprise Should Be Applied 
to Bonds.—It is clear from a reading of 
this section that the legislature intended 
that, where bonds were issued to enable a 
municipality to carry on a revenue-produc- 
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ing enterprise, the net revenue derived from 
such enterprise should be applied to the 
payment of the interest and principal of 
such bonds. George v. Asheville, 80 F. 
(2d) 50, 103 A. L. R. 568 (1935). 
After Paying Operation and Maintenance 

Expenses.—Where a waterworks system 
produces revenue, it is a revenue-producing 
enterprise; and, if net revenues are derived 
from it, after paying all expenses of oper- 
ating, managing, maintaining, repairing, en- 
larging, and extending such system, this 
section requires that they be applied to the 
payment of the principal and interest due 
on the bonds issued “for such enterprise.” 
George v. Asheville, 80 F. (2d) 50, 103 A. 
L. R. 568 (1935). 

The requirement that net revenues after 
paying the expenses of operation shall be 
applied on bonds does not mean that the 
discretionary control of waterworks vested 
in the city authorities by § 160-256 is in 
anywise limited. George vy. Asheville, 80 
F, (2d) 50,103 A. lL. R. 568 (1935). 
Without Regard as to Time Bonds Are 

Issued.—There is nothing in this section 
which limits the application of the net rev- 
enue of a revenue-producing enterprise to 
bonds thereafter issued and there is no rea- 
son why the section should be so inter- 
preted. The language of the section provides 
in the broadest possible terms that the net 
revenue from such an enterprise shall be 
applied on the principal and interest of 
bonds “issued for such enterprise,” without 
limitation as to when such bonds may have 
been issued. George v. Asheville, 80 F. 
(2d)\50, 103°ANL.. R. 568. (1935). 
Where Bonds Share Alike.—As this sec- 

tion clearly intended that such net revenues 
should be applied on the principal and in- 
terest of all bonds which were issued for 
the system, where the sewer system is an 
integral and essential part of the water- 
works system and with it constitutes one 
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revenue-producing enterprise, sewer bonds 
should share along with waterworks bonds 
in the net revenues of the waterworks sys- 
tem. George v. Asheville, 80 F. (2d) 50, 
103 A. L. R. 568 (1935). 
A revenue-producing enterprise is mani- 

festly one which produces revenue, not 
necessarily one which produces profit or 
net revenue. George v. Asheville, 80 F. 
(2d) 50, 103 A. L. R. 568 (1935). 

Injunction to Restrain Diversion of Gross 
Revenues.—As net revenues can be effec- 
tively diverted in advance of their ascer- 
tainment by diversion of gross revenues, 
injunction should be granted to restrain the 
diversion of gross revenues, if it appears 
that net revenues are in danger of being 
diverted in this way. However, care should 
be taken so as not to trench upon the dis- 
cretion of the municipal authorities in the 
management of the water and sewer sys- 
tem. George v. Asheville, 80 F. (2d) 50, 
103 A. L. R. 568 (1935). 

If net revenue remains after payment of 
operating expenses such funds are there- 
after held in trust to be applied as the 
statute directs, and any threatened diver- 
sion or misapplication should be enjoined. 
George v. Asheville, 80 F. (2d) 50, 103 A. 
L. R. 568 (1935). 

Bonds Not a Charge upon the Taxing 
Power of City.—As bonds in aid of the or- 
dinary revenue-producing enterprises of a 
city, i. e., enterprises for furnishing water, 
gas, electric light, or power, were exempted 
from the debt limitation of § 160-383, this 
shows that it was thought that, while the 
credit of the municipality would be pledged 
for bonds of this character, they would not 
be a charge upon the taxing power of the 
city but would be taken care of by the reve- 
nues of the enterprises for which they were 
issued. George v. Asheville, 80 F. (2d) 50, 
103 Aces R568 (1935): 

§ 160-398. Destruction of paid bonds and interest coupons.—All paid bonds 
and interest coupons of a municipality may, in the discretion of the governing body, 
be destroyed in accordance with one of the following methods: 

Method 1. Before any such bonds and coupons are destroyed as hereinafter 
provided the treasurer of the municipality shall make a descriptive list of the same 
in a substantially bound book kept by him for the purpose of recording destruction 
of paid bonds and coupons. Said list shall include, with respect to bonds, (1) desig- 
nation or purpose of issue, (ii) date of issue, (iii) bond numbers, (iv) denomina- 
tion, (v) maturity date and (vi) total principal amount and, with respect to 
coupons, the designation or purpose of issue and date of bonds to which such 
coupons appertain, the maturity date of such coupons and, as to each such maturity 
date, the denomination, quantity and total amount of coupons. After such list has 
been made the paid bonds and coupons so described shall be destroyed, either by 
burning or by shredding, in the presence of the mayor, the treasurer of the mu- 
nicipality and the municipal attorney, each of whom shall certify under his hand in 
such book that he saw such bonds and coupons so destroyed. No paid bonds or 
coupons shall be so destroyed within one year from their respective maturity dates. 

Method 2. The governing body may contract with any bank or trust company 
for the destruction, as hereinafter provided, of bonds and interest coupons which 
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are paid and canceled. The contract shall substantially provide, among such other 
stipulations and provisions as may be agreed upon, that such bank or trust com- 
pany shall furnish the municipality, periodically or from time to time, with a writ- 
ten certificate of destruction containing a description of bonds and coupons de- 
stroyed, including, with respect to bonds, (i) designation or purpose of issue, (ii) 
date of issue, (iii) bond numbers, (iv) denomination, (v) maturity date and (vi) 
total principal amount and, with respect to coupons, designation or purpose of issue 
and date of bonds to which such coupons appertain, the maturity date of such cou- 
pons and, as to each such maturity date, the denomination, quantity and total 
amount, and certifying that such paid and canceled bonds and coupons have been 
destroyed either by burning or by shredding. No paid and canceled bonds or 
coupons shall be destroyed within one (1) year after their respective maturities or, 
in the case of bonds paid prior to their maturities, within one (1) year from such 
payment. Each such certificate shall be filed by the treasurer of the municipality 
among the permanent records of his office. 

The provisions of G. §. 121-5 and 132-3 shall not apply to the paid bonds and 
coupons referred to in this section. (1941, c. 203; 1961, c. 663, s. 2; 1963, c. 1172, 
SHZS) 

Editor’s Note.—The 1961 amendment re- 
wrote this section. 

The 1963 amendment rewrote the para- 
graph headed “Method 2,” which formerly 

required the contract to be with a bank or 
trust company acting as the paying agent 
of the municipality. 

ARTICLE 29. 

Restrictions upon the Exercise of Municipal Powers. 

§ 160-399. In borrowing or expending moneys.—(a) No municipality shall: 
(1) Make an appropriation of money except as provided in this subchapter ; 
(2) Borrow money or issue bonds or notes except as provided in this sub- 

chapter ; 
(3) Make an expenditure of money unless the money shall have been appro- 

priated as provided in this subchapter, or unless the expenditure is a 
payment of a judgment against the municipality or is a payment of the 
principal or interest of a bond or note of the municipality ; or, 

(4) Enter into any contract involving the expenditure of money unless a suffi- 
cient appropriation shall have been made therefor, except a continuing 
contract to be performed in whole or in part in an ensuing fiscal year, 
in which case an appropriation shall be made sufficient to meet the 
amount to be paid in the fiscal year in which the contract is made. 

(b) The authorization of bonds by a municipality shall be deemed to be an ap- 
propriation of the maximum authorized amount of the bonds for the purposes for 
which they are to be issued. (1917, c.. 138, s. 34; 1919, c. 178, s. 3 (34); CxS., 
S. 2900;; 1971. .¢,.8. $2) 5. Hx pess..1 921 sc. 00,.5. pha) 

Editor’s Note.—This section was re-en- 
acted without change by the second 1921 
amendment. 
A city purchasing a cemetery in excess 

of the acreage formerly allowed by § 160-2, 
subdivision (3), although the act was ultra 
vires and no provision was made in the city’s 
budget for payment, took a good title, and 
only the State in direct proceedings could 
question it. Harrison v. New Bern, 193 N. 
Cass aa: Sy e6s2-( 1922), 

Continuing Contract.—The definition of 
a “continuing contract” as used in subsec- 
tion (a), (4) of this section depends largely 
upon the facts of particular cases. The 
governing principle in such contracts is 

successive transactions between the parties 
over a definite or indefinite period of time. 
White Co. v. Hickory, 195 N. C. 42, 141 
S. E. 494 (1928). 
A contract with an engineer to furnish 

services in connection with the construc- 
tion of a city’s water supply, the comple- 
tion of which will extend beyond the period 
of one year, is a continuing one under this 
section. White Co. v. Hickory, 195 N. C. 
42, 141 S. E. 494 (1928). 

Cited in Henderson v. New Bern, 241 
N. C. 52, 84 S. E. (2d) 283 (1954); Greens- 
boro v. Wall, 247 N. C. 516, 101 S. E. (2d) 
413 (1958). 

256 



§ 160-400 Cu. 160. Municrpar, Corporations § 160-402 

§ 160-400. Manner of passing ordinances and resolutions.—Ordinances and 
resolutions passed pursuant to this subchapter shall be passed in the manner pro- 
vided by other laws for the passage of ordinances and resolutions, but shall not be 
subject to the provisions of other laws prescribing conditions, acts, or things neces- 
sary to exist, happen, or be performed precedent to or after the passage of ordinances 
or resolutions in order to give them full force and effect: Provided, however, that 
in any municipality in which the acts of the governing body thereof involving the 
raising or expenditure of money are required by law to be approved by some other 
official board or officer of the municipality in order to make them effective, all 
ordinances and resolutions passed by the governing body under this subchapter 
shall, unless they relate solely to elections held under this subchapter, be so ap- 
proved before they take effect. (1917, c. 138, s. 35; 1919, c. 178, s. 3 (35); C. S., 
Sw eal O27 16 C8 4S.04-5 0b x. ess, 1921 ¢cHl106,'s,01;) 

Editor’s Note—By the second 1921 
amendment a part of the proviso reading 
“expenditure of money as required by law” 

was changed to read “expenditure of money 
are required by law.” 

§ 160-401. Enforcement of subchapter.—If any board or officer of a mu- 
nicipality shall be ordered by a court of competent jurisdiction to levy or collect a 
tax to pay a judgment or other debt, or to perform any duty required by this sub- 
chapter to be performed by such board or officer, and shall fail to carry out such 
order, the court, in addition to all other remedies, may appoint its own officers or 
other persons to carry out such order. (1917, c. 138, s. 36; 1919, c. 178, s. 3 (36) ; 
Gros. 200241921 e785) Ex. Sess, 1921, c,.106,:s-4,) 

Editor’s Note—By the second 1921 
amendment there was deleted from this sec- 
tion a provision for officers, creditors and 
taxpayers to maintain an action to declare 

invalid any illegal official act, and a pro- 
vision for jurisdiction of the superior court 
to enforce by mandamus or injunction the 
provision of the act. 

§ 160-402. Limitation of tax for general purposes.—For the purpose of rais- 
ing revenue for defraying the expenses incident to the proper government of the 
municipality, the governing body shall have the power and it is hereby authorized to 
levy and collect an annual ad valorem tax on all taxable property in the municipality 
at a rate not exceeding one dollar and fifty cents ($1.50) on the one hundred dollar 
($100.00) valuation of said property, notwithstanding any other law, general or 
special, heretofore or hereafter enacted, except a law hereafter enacted expressly 
repealing or amending this section. 

Notwithstanding the limitation upon taxation contained in this section, the gov- 
erning body of any municipality is hereby authorized in its discretion to levy an- 
nually on all taxable property within the municipality a special tax for the special 
purpose of meeting the expense of additional law-enforcement personnel and equip- 
ment which may be required in suppressing riots or insurrections or in handling 
any extraordinary breach of law and order which occurs or which threatens to 
occur within the jurisdiction of the municipality. The special approval of the 
General Assembly is hereby given to the issuance by municipalities of bonds and 
notes for the special purpose of meeting the expense of additional law-enforcement 
personnel and equipment which may be required in suppressing riots or insurrec- 
tions or in handling any extraordinary breach of law and order which occurs or 
which threatens to occur within the jurisdiction of the municipality. (1917, c. 138, 
Brose onCel/o, sos (o/c 4 1921, Coy satl : xr pesss 19215 6. 106, 
Be edt pac Ne OAC. Lr eos) 

Local Modification.—City of Henderson- 
ville: 1959, c. 868; city of Winston-Salem: 
1957, c. 1110; town of Bakersville: 1963, c. 
817; town of Nashville: 1945, c. 122; town of 
Raeford: 1949, c. 134; town of Snow Hill: 

1963, c. 508; town of Spruce Pine: 1963, 
c. 319; town of Warrenton: 1951, c. 108. 

Editor’s Note.—The second 1921 amend- 
ment changed the maximum rate from 
$1.25 to $1.00 on the one hundred dollar 
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valuation of property, and added that part 
of the section beginning with “notwith- 
standing”. The 1947 amendment increased 
the rate from $1.00 to $1.50, and deleted the 
former proviso relating to certain cities. 

Session Laws 1953, c. 44, made this sec- 
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tion applicable to the town of Bakersville 
in Mitchell County. 

The 1959 amendment added the second 
paragraph. 

Cited in Burnsville v. Boone, 231 N. C. 
577, 58 S. E. (2d) 351 (1950). 

ARTICLE 30. 

General Effect of Municipal Finance Act. 

§ 160-403. Effect upon prior laws and proceedings taken.—All acts and 
parts of acts, whether general, special, private or local, regulating or relating in 
any way to the issuance of bonds or other obligations of a municipality, or relating 
to the subject matter of this subchapter, are hereby repealed: Provided, however, 
that this subchapter shall not affect any local or private act enacted at the extraor- 
dinary session, 1921, of the General Assembly, or regular session of one thousand 
nine hundred and twenty-one, but the powers hereby conferred and the methods 
of procedure hereby provided shall be deemed to be conferred and provided in addi- 
tion to and not in substitution for those conferred or provided by any such local 
or private act enacted at the extraordinary session, 1921, of the General Assembly, 
or regular session of one thousand nine hundred and twenty-one, so that any 
municipality may, at its option, proceed under any such local or private act applicable 
to it enacted at the extraordinary session, 1921, of the General Assembly or regular 
session of one thousand nine hundred and twenty-one without regard to the restric- 
tions imposed by this subchapter, or may proceed under this subchapter without 
regard to the restrictions imposed by any other act: Provided further, that this 
subchapter shall not affect any of the provisions of article nine of subchapter one of 
chapter 160, except those provisions which prescribe methods of procedure for 
borrowing money or issuing bonds or other obligations, and said article shall apply 
to all municipalities in this State, notwithstanding any inconsistent, general, special, 
local or private laws: Provided further, that this subchapter shall not affect any 
acts or proceedings heretofore done or taken for the issuance of bonds or other 
obligations under the Municipal Finance Act, as it stood prior to December 20, 
1921, or under any other law, and every municipality is hereby authorized to com- 
plete said acts and proceedings pursuant to the laws under which they were done 
or taken, and to issue said bonds or other obligations under such acts in the same 
manner as if this subchapter had not been passed: Provided further, that this sub- 
chapter shall not render invalid any bonds or notes or proceedings for the issuance 
of bonds or notes in cases when such bonds, notes or proceedings have been validated 
by any othertact: (Rx. ess, 1921 es 10Gns 25. CS, ca2960(a).) 

ARTICLE 31. 

Municipal Fiscal Agency Act. 

§ 160-404. Title of article—This article shall be known as “The Municipal 
Fiscal Agency Act.” (1925, c. 195, s. 1.) 

§ 160-405. Payment of fees to bank—Whenever any county, city, town, 
township, school district or school taxing district is or shall be authorized or per- 
mitted to make payments of bonds or coupons issued by it or in its behalf at any 
place other than within such county, city, town, township, school district or school 
taxing district, and such bonds or coupons are by their terms payable at such other 
place, it shall be lawful for the officer disbursing the funds for such payment to 
pay the reasonable fees of the bank, trust company or other agency making payment 
at such place, and to agree to pay such fees at a fixed rate throughout the term of 
the bonds as to which such payment is to be made at such place, but no fee in excess 
of one-fourth of one per cent of the amount of interest paid and one-eighth of one 
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per cent of the amount of principal paid shall be deemed reasonable. (1925, c. 195, 
Se23) 

Local Modification— Buncombe: 1937, c. 
20. 

ARTICLE 32. 

Municipal Bond Registration Act. 

§ 160-406, Title of article—This article shall be known as “The Municipal 
Bond Registration Act’. (1925, c. 129, s. 1.) 

§ 160-407. Registration —Ejach county, city, town, school district and school 
taxing district which has issued or shall hereafter issue bonds in its own name, and 
each county, city and town, which has issued or shall hereafter issue bonds in behalf 
of a school district or a school taxing district, is hereby authorized to keep in the 
office of its treasurer or financial agent or its clerk, or in the office of the bank or 
trust company appointed by its governing body as bond registrar, a register or 
registers for the registration as to principal of such bonds in the name of the owner 
thereof, in which it may register any such bond as to principal at the time of its 
issue, or at the request of the holder thereafter. Such registration shall not affect 
the payment of interest, but such interest shall continue to be made upon the 
presentation and surrender of interest coupons if issued, but after such registration 
as to principal, the principal shall be payable to the person in whose name registered 
or to the person in whose name the bonds registered may be transferred on such 
register by the registered owner in person or by attorney, upon presentation to the 
bond registrar, accompanied by delivery of a written instrument of transfer in a 
form approved by the bond registrar, executed by the registered owner: Provided, 
however, that a registered bond may be discharged from registry by a transfer to 
bearer registered as herein provided. Upon the registration or transfer of a bond 
as aforesaid the bond registrar shall note such registration or transfer on the back 
Otte DOnd aio 20 7e- 120 hse 2) 

§ 160-408. Powers in addition to existing powers.—The powers herein 
granted are not in substitution of existing powers but in addition thereto. (1925, 
Cocos eS) 

SUBCHAPTERAV.. DISCAL CONTROL. 

AR TICL HES: 

Fiscal Control. 

§ 160-409. Title; definitions —This article shall be known and may be cited 
as “The Municipal Fiscal Control Act.” 

In this article, unless the context otherwise requires, certain words and expres- 
sions have the following meaning: 

(1) “Accountant” means the officer designated or appointed under the pro- 
visions of § 160-409.1. 

(2) The “budget year” is the fiscal year for which a budget is being prepared. 
(3) “Debt service” means the payment of principal and interest on bonds and 

notes as such principal or interest falls due, and the payments of moneys 
required to be paid into sinking funds. 

(4) The “fiscal year” is the annual period for the compilation of fiscal opera- 
tions, and begins on the first day of July and ends on the 30th day of 
June. 

(5) “Fund” means a sum of money or other resources segregated for the pur- 
pose of carrying on specific activities or attaining certain objectives and 
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constituting an independent fiscal and accounting entity. Each mu- 
nicipality shall maintain the following funds: 

a. General fund. 
b. Debt service fund. 
c. A fund for each special tax levied by the governing body. 
d. A fund for each utility ; provided, that where a water system and a 

sanitary sewerage system are operated as a combined and con- 
solidated system in the manner provided by law, one fund may be 
established to account for the revenues and expenditures of both. 

. A bond fund to account for the application of the proceeds of the 
sale of bonds to the specific purpose for which such bonds were 
duly authorized. 

f. A fund for each subdivision to account for the collections of each 
special tax levied for a particular function or purpose of such 
subdivision. 

g. Such other funds as may be established by the governing body, 
separately stated. 

(6) “Governing body” means the board or body in which the general legisla- 
tive powers of a municipality are vested. 

(7) “Municipality” means any city, town, or incorporated village in this State, 
now or hereafter incorporated. 

(8) “Subdivision” means a school district, school taxing district, or other po- 
litical corporation or subdivision wholly or partly within a municipality, 
the taxes for which are under the law levied by the governing body of 
the municipality. 

(9) The “surplus” of a fund at the close of a fiscal year means the amount 
by which the cash balance exceeds the total of current liabilities, the 
encumbrances, and the taxes or other revenue collected in advance. En- 
cumbrances are obligations in the form of purchase orders, contracts or 
salary commitments which are chargeable to an appropriation made in 
the year just closing and which are unpaid at the close of such year. 
Taxes or other revenue collected in advance are sums received in the 
year just closing but which are not due until after the beginning of the 
new fiscal year. (1955, c. 698.) 

Cross Reference.—As to County Fiscal applying sections in this article prior to 
Control Act, see § 153-114 et seq. the 1955 amendment, see Standard Inv. 

Editor’s Note.—The 1955 amendment re- Co. v. Snow Hill, 78 F. (2d) 33 (1935); Sing 
vised and rewrote this article which for- v. Charlotte, 213 N. C. 60, 195 S. E. 271 
merly consisted of four sections. (1938); Bryson City Bank v. Bryson City, 

Early Decisions—For cases citing or 213 N. C. 165, 195 S. E. 398 (1938). 

oO 

§ 160-409.1. Municipal accountant.—In all cases where a city or town charter 
provides for the office of accountant or director of finance, the incumbent in such 
office shall be the municipal accountant of such city or town for the purposes of this 
article. Where the city or town charter does not create such an office, the municipal 
accountant shall be designated or appointed as follows: 

(1) In cities and towns governed under the manager form of government, the 
powers and duties herein imposed and conferred on the municipal ac- 
countant shall be imposed and conferred on the manager or on some 
person designated or appointed by the manager to serve at the will of the 
manager ; 

(2) In cities and towns having a full-time mayor, the powers and duties herein 
imposed and conferred on the municipal accountant shall be imposed 
and conferred on the full-time mayor or on some person appointed or 
designated by the mayor to serve at the will of the mayor; 

(3) In cities and towns having neither a manager nor a full-time mayor, the 
powers and duties herein imposed and conferred on the municipal ac- 
countant shall be imposed and conferred on the clerk of the municipality 
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or on some person appointed or designated by the governing body to 
serve at the will of the governing body. 

Provided, that the experience, training, and qualifications of any person on whom 
the powers and duties of the municipal accountant are imposed and conferred by or 
under this section shall be approved by the Local Government Commission, which 
approval shall continue until revoked by such Commission. If any person upon 
whom the powers and duties of the municipal accountant are imposed and conferred 
is a tax collecting officer of the municipality, it shall be the duty of the governing 
body to require all his books and accounts to be audited at least annually by a certi- 
fied public accountant or by a public accountant registered under chapter 93 of the 
General Statutes. (1955, c. 698.) 

§ 160-409.2. Bond of accountants.—Every person designated or appointed 
as municipal accountant may be required to furnish bond in some surety company 
authorized to do business in North Carolina, the amount of such bond to be fixed 
by the governing body, approved by the governing body and by the Local Govern- 
ment Commission, and conditioned for the faithful performance of his duties imposed 
by law. (1955, c. 698.) 

§ 160-409.3. Additional duties of municipal accountants.—In addition to the 
duties imposed and powers conferred upon the municipal accountant by this article 
he shall have the following duties and powers: 

(1) He shall act as accountant for the municipality and subdivisions in settling 
with all municipal officers. 

(2) He shall keep or cause to be kept a record of the date, source, and amount 
of each item of receipt, and the date, the payee or contractor, the specific 
purpose, and the amount of every disbursement or contract made; and 
he shall keep or cause to be kept a copy of every contract made requir- 
ing the payment of money. 

(3) He shall examine once a month, or at such other times as the governing 
body may direct, all books, accounts, receipts, vouchers, and other 
records of all officers and employees receiving or expending money of 
the municipality or any subdivision thereof: Provided, that the govern- 
ing body may relieve the municipal accountant of the duty of examining 
the records of any such officer or employee whose records are audited 
at least annually by a certified public accountant or by a public ac- 
countant registered under chapter 93 of the General Statutes. 

(4) He shall, as often as he may be directed by the governing body, file with 
the governing body a complete statement of the financial condition of 
the municipality and subdivisions, showing the receipts and expenditures 
of the different offices, departments, institutions, and agencies. 

(5) He shall advise with the heads of offices, departments, institutions, and 
agencies of the municipality and its subdivisions and with State officers 
as to the best and most convenient method of keeping accounts, and shall 
inform himself as to the best and simplest methods of keeping accounts, 
so as to bring about as far as possible a simple, accurate, and uniform 
system of keeping accounts of the municipality and subdivisions. 

(6) He shall not allow any bill or claim unless the same be so itemized as to 
show the nature of the services rendered. 

(7) He shall perform such other duties having relation to the purposes of this 
article as may be imposed upon him by the governing body. (1955, c. 
698. ) 

§ 160-410. Heads of offices, departments, institutions, and agencies to file 
budget statements before June 1.—It shall be the duty of all heads of offices, 
departments, institutions, and agencies of the municipality and its subdivisions to 
file with the municipal accountant on or before such date prior to the first day of 
June each year as the municipal accountant may direct 
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(1) A complete statement of the amounts expended for each object of ex- 
penditure in his office, department, institution, or agency, in the fiscal 
year preceding the then current fiscal year, and 

(2) A complete statement of the amount expended and estimated to be ex- 
pended for each object in his office, department, institution, or agency 
in the current fiscal year and 

(3) An estimate of the requirements of his office, department, institution, or 
agency for each object in the budget year. 

Such statements and estimates shall list each object of expenditure in such form and 
in such detail as may be prescribed by the municipal accountant, and shall include 
such other supporting information as may be prescribed by the municipal account- 
ant. (1955, c. 698.) 

§ 160-410.1. Budget estimate—Upon receipt of such statements and esti- 
mates, the municipal accountant in municipalities not having the manager form 
of government or the manager in municipalities having the manager form of gov- 
ernment, shall prepare 

(1) His estimate of the amounts necessary to be appropriated for the budget 
year for the various offices, departments, institutions, and agencies of 
the municipality and its subdivisions, listing the same under the ap- 
propriate funds maintained as required by § 160-409, which estimate 
shall include the full amount of all debt service which the municipal 
accountant or manager through the exercise of due diligence determines 
will be due and payable in the budget year and also shall include the full 
amount of any deficit in any fund, and it may include a contingency 
estimate for each fund to meet expenditures for which need develops 
subsequent to the passage of the appropriation ordinance, and 

(2) An itemized estimate of the revenue to be available during the budget 
year, separating revenue from taxation from revenue from other sources 
and classifying the same under the appropriate funds maintained as re- 
quired by § 160-409, and 

(3) An estimate of the amount of surplus in each fund as of the beginning of 
the budget year which he recommends be appropriated to meet ex- 
penditures for the budget year. 

These estimates shall be broken down into as much detail and have appended thereto 
such information as the governing body may direct and otherwise to take such form 
as the municipal accountant or manager may determine. The estimates of revenues 
when added to the surplus figure for each fund shall equal the estimates of appropria- 
tions for that fund. The municipal accountant or manager shall also include with 
such estimates a statement of the rate of tax which will have to be levied in each 
fund in order to raise the amount of revenue from taxation included in the esti- 
mates of revenue: Provided, that the municipal accountant or manager shall indicate 
clearly in such statement the percentage of taxes levied which he estimates will be 
collected in the budget year and on which he has based the rate of tax necessary to 
raise the amount of revenue from taxation included in the estimates of revenue. 
Such estimates and statements of the municipal accountant or manager shall be 
termed the “budget estimate,’ and shall be submitted to the governing body not 
later than the 7th day of July of each year: Provided, that the budget estimate may 
be submitted to the governing body on such earlier date as the municipal accountant 
or manager, with the approval of the governing body may determine. The mu- 
nicipal accountant or manager may submit a budget message with the budget esti- 
mate which may contain an outline of the proposed financial policies of the 
municipality for the budget year, may describe in connection therewith the important 
features of the budget plan, may set forth the reasons for stated changes from the 
previous year in appropriation and revenue items, and may explain any major 
changes in financial policy. (1955, c. 698.) 
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§ 160-410.2. Time for filing budget estimate——Immediately upon the sub- 
mission of the budget estimate, and at least twenty days before the adoption of the 
budget ordinance, the governing body shall: 

(1) File the budget estimate in the office of the clerk of the municipality where 
it shall remain for public inspection, and 

(2) Make available a copy of the budget estimate for all newspapers published 
in the municipality, and 

(3) Cause to be published in at least one newspaper published in the mu- 
nicipality a statement that the budget estimate has been presented to the 
governing body and that a copy of the same is on file for public inspec- 
tion in the office of the clerk of the municipality, which statement may 
also include such other information as the municipal accountant may 
determine: Provided, however, that if no newspaper be published in the 
municipality, such statement shall be posted at the door of the city hall 
or town hall and at least three other public places in the municipality 
at least twenty days before the passage of the budget ordinance. (1955, 
c. 698.) 

§ 160-410.3. Budget ordinance.—It shall be the duty of the governing body, 
at least twenty days subsequent to the publication of the statement required by § 
160-410.2 but not later than the 28th day of July in each year, to adopt and record 
on its minutes a budget ordinance, the form of which shall be prescribed by the 
municipal accountant or manager. The budget ordinance shall, on the basis of the 
estimates and statements submitted by the municipal accountant or manager, make 
appropriations for the several offices, departments, institutions, and agencies of the 
municipality and its subdivisions, and the budget ordinance shall provide for the 
financing of the appropriations so made. The appropriations shall be made in such 
sums as the governing body may deem sufficient and proper, whether greater or less 
than the recommendations of the budget estimate, and the appropriation or ap- 
propriations for each office, department, institution, or agency shall be made in such 
detail as the governing body deems advisable: Provided, however, that 

(1) No appropriation recommended by the municipal accountant or manager 
for debt service shall be reduced, and 

(2) The governing body shall appropriate the full amount of all lawful 
deficits reported in the budget estimate, and 

(3) No contingency appropriation shall be included in any fund in excess of 
five per cent (5%) of the total of the other appropriations in the fund: 
Provided, that before any or all of such contingency appropriation be 
expended, the governing body must by ordinance authorize the ex- 
penditure, and 

(4) No appropriations shall be made which will necessitate the levy of a tax 
in excess of any constitutional or statutory limits of taxation, and 

(5) The total of all appropriations in each fund shall not be in excess of the 
estimated revenues and surplus available to that fund. 

The revenue portion of the budget ordinance shall include the following: 
(1) A statement of the revenue estimated to be received in the budget year in 

each fund maintained as required by § 160-409, separating revenues 
from taxes to be levied for the budget year from revenues from other 
sources and including such amount of the surplus of each fund on hand 
or estimated to be on hand at the beginning of the budget year as the 
governing body deems advisable to appropriate to meet expenditures 
of such fund for the budget year; and 

(2) The levy of such rate of tax for each fund in the budget year as will be 
necessary to produce the sum appropriated less the estimates of revenue 
from sources other than taxation and less that part of the surplus of the 
fund which is proposed to be appropriated to meet expenditures in the 
budget year. 
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In determining the rate of tax necessary to produce such sums, the governing body 
shall decide what portion of the levy is likely to be collected and available to finance 
appropriations and shall make the levy accordingly ; and further the governing body 
shall not estimate revenue from any source other than the property tax in an amount 
in excess of the amount received or estimated to be received in the year preceding 
the budget year unless it shall determine that the facts warrant the expectation that 
such excess amount will actually be realized in cash during the budget year. (1955, 
c. 698.) 

§ 160-410.4. Copies of ordinance filed with municipal treasurer and mu- 
nicipal accountant.—A copy of the budget ordinance shall be filed with the 
municipal treasurer or other officer or agent performing the functions ordinarily 
assigned to the municipal treasurer, and another copy thereof shall be filed with 
the municipal accountant, both copies so filed to be kept on file for their direction 
in the disbursement of municipal funds. (1955, c. 698.) 

§ 160-410.5. Failure to raise revenue a misdemeanor.—Any member of a 
governing body of any municipality who shall fail to vote to raise sufficient revenue 
for the operating expenses of the municipality as provided for in § 160-410.3, shall 
be guilty of a misdemeanor, punishable by a fine or imprisonment, or both in the 
discretion of the court. (1955, c. 698.) 

§ 160-410.6. Emergencies.—In case an emergency arises necessitating the 
expenditure of funds and in case under the existing budget ordinance there are no 
funds available to meet such expenditure, the governing body may make application 
to the Local Government Commission and such Commission may permit the gov- 
erning body to anticipate the taxes of the next fiscal year by not more than five per 
cent (5%) of the tax levy for the current year. In the event of the approval of such 
anticipation of the taxes of the next fiscal year by the Commission, the governing 
body of any such municipality is authorized to provide by resolution for the issuance 
of a note or notes in an amount not in excess of the amount authorized by such 
Commission, and such note or notes shall be payable not later than the 30th day of 
June of the next fiscal year and shall be paid by a special tax levied for such pur- 
pose. Any such note or notes shall be issued in accordance with the provisions of 
§ 160-376. (1955, c. 698.) 

§ 160-410.7. Publication of statement of financial condition—As soon as 
practicable after the close of each fiscal year, the municipal accountant shall prepare 
and cause to be published in a newspaper published in the municipality, or if no 
newspaper be published in the municipality then by posting at the door of the city 
hall or town hall and at least three other public places in the municipality, a state- 
ment of the financial condition of the municipality, containing such figures and in- 
formation as the municipal accountant with the approval of the governing body may 
consider it advisable to publish, which statement as so published or posted shall 
include a statement of the assets and liabilities of several funds of the municipality 
as of the close of the preceding fiscal year together with a summary statement of the 
revenue receipts and expenditures of such funds in the preceding year, a statement 
of the bonded debt of the municipality as of the close of the preceding fiscal year, 
and a statement of assessed valuations, tax rates, tax levied and uncollected taxes 
for the preceding three fiscal years. (1955, c. 698.) 

§ 160-410.8. Amendments to the budget ordinance—The governing body in 
the event the members thereof deem it necessary, may by ordinance amend the 
budget ordinance after its passage in any or all of the following ways: 

(1) By transferring the unencumbered balance of any appropriation, or any 
portion of such balance, to any other appropriation within the same fund 
or to any new appropriation within the same fund; 
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(2) By making a supplemental appropriation in any fund in all or any portion 
of the amount of the unappropriated surplus of such fund or the amount 
by which total revenue receipts have exceeded total estimated revenues 
in such fund as of the date of the making of the supplemental appropria- 
tions ; 

(3) By transferring all or any portion of the unencumbered balance of any 
appropriation in the general fund to any existing appropriation or to 
any new appropriation in another fund or by making a supplemental 
appropriation in another fund financed by unappropriated surplus or 
excess revenue receipts of the general fund: 

Provided, that no amendment to the budget ordinance shall be made if the effect 
of such amendment is to authorize an expenditure for a purpose which could not 
have been legally authorized in the original budget ordinance: Provided, further, 
that where the governing body shall determine that changed circumstances in the 
operation of a utility will result in the receipt in cash of revenues in excess of the 
estimates of revenues contained in the budget ordinance, that body may amend the 
estimates of revenues of the utility fund concerned as such estimates are set forth 
in the budget ordinance and may thereupon make a supplemental appropriation in 
such utility fund in the amount by which the amended estimates of revenues exceed 
the estimates of revenues in the budget ordinance, whether or not such excess has 
been actually received in cash as of the date of the making of such supplemental 
appropriation. Copies of any ordinance made pursuant to this section shall be 
made available to the municipal treasurer, municipal accountant, and the head of 
each office, department, institution, or agency affected thereby. (1955, c. 698.) 

§ 160-410.9. Interim appropriations——In case the adoption of the budget 
ordinance is delayed until after the beginning of the budget year, the governing 
body may make appropriations for the purpose of paying salaries, the principal and 
interest of indebtedness, and the usual ordinary expenses of the municipality and its 
subdivisions for the interval between the beginning of the budget year and the 
adoption of the annual budget ordinance. The interim appropriations so made shall 
be chargeable to the several appropriations, respectively, thereafter made in the 
annual budget ordinance for the year. (1955, c. 698.) 

§ 160-411. Provisions for payment.—No contract or agreement requiring the 
payment of money, or requisitions for supplies or materials, shall be made, and no 
warrant or order for the payment of money shall be drawn upon the treasury of 
the municipality or a subdivision, unless provision for the payment thereof has been 
made by 

(1) an appropriation as provided by this article or 
(2) through the means of bonds or notes duly authorized by the General 

Assembly and by the governing body, and further authorized, in all 
cases required by law or the Constitution, by a vote of qualified voters 
or taxpayers or otherwise; nor shall such contract, agreement, or 
requisition be made unless the unencumbered balance of such appro- 
priation or provision remains sufficient for such payment. 

No contract or agreement or requisition requiring the payment of money shall be 
valid unless the same be in writing, and unless the same shall have printed, written, 
or typewritten thereon a statement signed by the municipal accountant as follows: 
“Provision for the payment of moneys to fall due under this agreement has been 
made by appropriation duly made or by bonds or notes duly authorized as required 
by the ‘Municipal Fiscal Control Act.’” Such certificate shall not, however, make 
valid any agreement or contract made in violation of this section. Before making 
such certificate, the municipal accountant shall ascertain that a sufficient unen- 
cumbered balance of the specific appropriation remains for the payment of the 
obligation, or that bonds or notes have been so authorized the proceeds of which 
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are applicable to such payment, and the appropriation or provision so made shall 
thereafter be deemed encumbered by the amount to be paid on such contract or 
agreement until the municipality is discharged therefrom. (1955, c. 698.) 

§ 160-411.1. Warrants for payment.—No bill or claim against the munici- 
pality or any subdivision shall be paid unless the same shall have been approved 
by the head of the office, department, institution, or agency for which the expense 
was incurred nor unless the same shall have been presented to and approved by the 
municipal accountant, or in the case of his disapproval of such bill or claim, by 
the governing body. The governing body shall not approve any bill or claim which 
has been disallowed by the municipal accountant without entering upon the minutes 
of the governing body its reason for approving the same in such detail as may show 
the governing body’s reason for reversing the municipal accountant’s disallowance. 
No bill or claim against the municipality or any subdivision shall be paid except by 
means of a warrant or order on the municipal treasurer or depository, and no war- 
rant or order, except a warrant or order for the payment of maturing bonds, notes, 
or interest coupons thereto appertaining, and except a warrant or order for the 
payment of any bill or claim approved by the governing body over the disallowance 
of the municipal accountant as above provided, shall be valid unless the same shall 
bear the signature of the municipal accountant below a statement which he shall 
cause to be written, printed, or typewritten thereon containing the words: “Provision 
for the payment of this warrant (or order) has been made by an appropriation duly 
made or a bond or note duly authorized, as required by the ‘Municipal Fiscal Control 
Act oe G1LOSSnGRGUSs) 

§ 160-411.2. Contracts or expenditures in violation of preceding section.—lf 
any municipal accountant shall make any certificate on any contract, agreement, 
requisition, warrant, or order as required by § 160-411 or § 160-411.1, when there 
is not a sufficient unencumbered balance remaining for the payment of the obliga- 
tion, he shall be personally liable for all damages caused thereby. If any officer or 
employee shall make any contract, agreement, or requisition without having ob- 
tained the certificate of the municipal accountant as required by § 160-411, or if 
any officer or employee shall pay out or cause to be paid out any funds in violation 
of the provisions of § 160-411.1, he shall be personally liable for all damages caused 
thereby. (1955, c. 698.) 

§ 160-411.3. Accounts to be kept by municipal accountant—Accounts shall 
be kept by the municipal accountant for each appropriation made in the budget 
ordinance or amendment thereto, which appropriations shall be classified under the 
various funds maintained as required in § 160-409, and every warrant or order 
upon the municipal treasury shall state specifically against which of such funds the 
warrant or order is drawn; information shall be kept for each such account so as 
to show in detail the amount appropriated thereto, the amount drawn thereupon, 
the unpaid obligations charged against it, and the unencumbered balance to the 
credit thereof. (1955, c. 698.) 

§ 160-411.4. Daily deposits by collecting or receiving officers—Every public 
officer and employee whose duty it is to collect or receive any funds or money 
belonging to any municipality or subdivision thereof shall deposit the same daily 
or if the governing body grants its approval he shall be required to deposit the same 
only when he has as much as two hundred fifty dollars ($250.00) in his possession, 
with the municipal treasurer or in a bank, banks, or trust company designated by 
the governing body in an account approved by the municipal accountant and secured 
as provided in § 159-28, and he shall report the same immediately following such 
deposit to the municipal accountant by means of a treasurer’s receipt or duplicate 
deposit ticket signed by the depository: Provided, that a deposit shall in any event 
be made on the last business day of each month. He shall settle with the municipal 
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accountant monthly, or oftener if the governing body so directs, reporting to the 
municipal accountant at such time the amount of money collected or received from 
each of the various sources of revenue. If such officer or employee collects or 
receives such public moneys for a taxing district for which he is not an officer or an 
employee, he shall pay over periodically, as directed by the governing body, to the 
proper officer of such district the amount so collected or received and take receipt 
therefor. 

The governing body is hereby authorized and empowered to select and designate, 
by recorded ordinance, some bank or banks or trust company in this State as official 
depository or depositories of the funds of the municipality, which funds shall be 
secured in accordance with § 159-28. 

It shall be unlawful for any public moneys to be deposited by any officer or 
employee in any place, bank, or trust company other than those selected and desig- 
nated as official depositories. Any person or corporation violating the provisions 
of this section or aiding or abetting such violation shall be guilty of a misdemeanor 
and punished by fine or imprisonment or both, in the discretion of the court. (1955, 
c. 698.) 

§ 160-411.5. Investment of funds.—Municipalities may, from time to time 
and upon the terms and conditions hereinafter provided, invest all or any part of 
the cash balance of any one or more of their funds as defined in subdivision (5) of 
§ 160-409 of this article: Provided, that the provisions of this section shall not 
apply to sinking funds created and maintained for the payment of term bonds, 
Such investments shall be authorized by resolution of the governing body, duly 
adopted and recorded, in which resolution the governing body shall determine 

(1) The amount of money of each fund to be invested, 
(2) The type of investment in which each such amount is to be invested, and 
(3) The period or periods of time in which such amount shall remain so 

invested. In determining such period or periods the governing body 
shall exercise due diligence to assure that the amount of money in- 
vested shall be available to the municipality as needed for the purpose 
for which it was raised. 

In such resolution the governing body shall designate some officer of the 
municipality as custodian of the evidences of investment and it shall be his duty 
to safely keep the same as long as all or any part of the money remains invested. 
Types of investment shall be limited to the following: 

(1) Certificates of deposit of any bank or trust company organized under 
the laws of this State or organized under the laws of the United States 
of America and having its principal office in this State: Provided, such 
bank or trust company shall, upon issuance of a certificate of deposit, 
furnish security for protection of the deposit in the manner required 
by law; 

(2) Time deposit in any bank or trust company organized under the laws 
of this State or organized under the laws of the United States of 
America and having its principal office in this State: Provided, such 
bank or trust company shall, at the time of such deposit, furnish se- 
curity for the protection of the deposit in the manner required by law; 

(3) Shares of any building and loan association organized under the laws 
of this State or of any federal savings and loan association having 
its principal office in this State: Provided, no money may be invested 
in shares of any building and loan association or of any savings and 
loan association of amount in excess of the amount insured by the 
federal government or an agency thereof, and no such investment shall 
be made except upon condition that such shares shall be redeemable to 
the municipality upon a maximum of thirty (30) days’ notice. Interest 
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earned on investment shall be prorated and credited to the various funds 
upon the basis of amounts thereof invested. (1957, c. 864, s. 1.) 

Editor’s Note—Section 2 of the act in- addition to and not in substitution for ex- 
serting this section, effective July 1, 1957, isting powers granted by general laws or 
provides that the powers granted are in special acts to cities and towns. 

§ 160-412. Conduct by municipal accountant constituting misdemeanor.—lf 
a municipal accountant shall knowingly approve any fraudulent, erroneous or other- 
wise invalid claim or bill, or make any statement required by this article, knowing 
the same to be false, or shall willfully fail to perform any duties imposed upon him 
by this article, he shall be guilty of a misdemeanor and punishable for each offense 
by a fine of not less than fifty dollars ($50.00) or imprisonment for not less than 
twenty (20) days, or both fine and imprisonment, in the discretion of the court 
and shall be liable for all damages caused by such violation or failure. (1955, c. 698.) 

§ 160-412.1. Liability for damages for violation by officer or person.—If any 
municipal officer or head of any office, department, institution, or agency, or other 
official or person of whom duties are required by this article shall willfully violate 
any part of this article, or shall willfully fail to perform any of such duties, he shall be 
guilty of a misdemeanor and punishable for each offense by a fine of not less than 
fifty dollars ($50.00) or imprisonment for not less than twenty (20) days, or both 
fine and imprisonment, in the discretion of the court, and shall be liable for all 
damages caused by such violation or failure. (1955, c. 698.) 

§ 160-412.2. Recovery of damages.—The recovery of all damages allowed 
by this article may be made in the court having jurisdiction of the suit of the 
municipality, any subdivision thereof, or any taxpayer or other person aggrieved. 
(1955,.€:6095.) 

§ 160-412.3. Mayor to report to solicitor.—It shall be the duty of the mayor 
of the municipality to report to the solicitor of the district within which the munici- 
pality lies all facts and circumstances showing the commission of any offenses 
defined herein, and it shall be the duty of the solicitor to prosecute. At the request 
of the solicitor, the governing body is authorized within its discretion, to provide 
legal assistance to the solicitor in prosecuting such cases and any other case in- 
volving official misconduct for violation of a public trust within said municipality 
and pay the cost of same out of the general fund of the municipality. (1955, c. 698.) 

§ 160-412.4. Purpose of article—It is the purpose of this article to provide 
a uniform procedure for the preparation and administration of budgets to the end 
that every municipality in the State may balance its budget on the basis of actual 
cash receipts within the budget period and carry out its functions without incurring 
deficits. Its provisions are intended to enable governing bodies to make financial 
plans to meet expenditures, to insure that municipal officials administer their re- 
spective offices, departments, institutions, and agencies in accordance with these 
plans, and to permit taxpayers and bondholders to form intelligent opinions based 
on sufficient information as to the financial policies and administration of the 
municipalities in which they are interested. (1955, c. 698.) 

§ 160-412.5. Application of article—Sections 160-275 and 160-276 and all 
other laws and parts of laws heretofore or hereafter enacted, whether general, local, 
or special, which are in conflict with this article are hereby repealed, except a law 
hereafter enacted expressly repealing or amending this article: Provided, this 
article shall be construed with § 160-399 as amended and nothing herein shall be 
deemed to repeal any of the provisions of that section. Nothing herein contained, 
however, shall require any municipality to comply with this article which operates 
under a budget system provided by charter or by any local or special act, but any 
such municipality may, in the discretion of its governing body, elect to conduct its 
procedure under any one or more sections of this article as that body may deem 
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best. All such municipalities shall nevertheless be subject to the requirements of 
certain provisions of this article, which are 

(1) the annual publication of financial information substantially as required 
by § 160-410.7, 

(2) the adoption of a budget ordinance which shall appropriate the full amount 
of all deficits not funded and the full amount required for debt service, 
and which shall levy sufficient taxes to meet all appropriations, all as 
required by § 160-410.3, 

(3) endorsement by some one municipal officer, who shall either be the mu- 
nicipal accountant or an officer designated for that purpose by the gov- 
erning body, of all contracts, agreements, requisitions, warrants, and 
orders, substantially as provided by §§ 160-411 and 160-411.1, 

(4) the maintenance of the funds required by subdivision (5), § 160-409, and 
(5) compliance with all the provisions of § 160-411.4; and all the provisions 

of §§ 160-411.2, 160-412, 160-412.1, 160-412.2, and 160-412.3, as to 
penalties, liability for damage, and requirements for reporting offenses 
to the district solicitor, shall apply in all such municipalities so far as 
such municipalities are herein required to comply with this article. 
(1955, c, 698.) 

ARTICLE 34. 

Revenue Bond Act of 1938. 

§ 160-413. Title of article——This article may be cited as the “Revenue Bond 
Act of One Thousand Nine Hundred and Thirty-Hight.” (Ex. Sess. 1938, c. 2, s. 1.) 

Editor’s Note.—Session Laws 1949, c. 
1081, which amended §8§ 160-417 and 160- 
421 and struck out § 160-423, re-enacted 
this article in its entirety as so changed. 

For comment on this article, see 17 N. 
C. Law Rev. 370. 
The very purpose of the Revenue Bond 

Act is to permit municipalities to engage 
in nongovernmental activities of a public 

nature by pledging the revenue derived 
from such undertakings to the payment of 
bonds issued in connection therewith. Thus, 
it avoids pledging the credit of the mu- 
nicipality to the payment of a debt, for by 
such arrangements no debt is incurred 
within the meaning of the Constitution. 
Britt v. Wilmington, 236 N. C. 446, 73 S. E. 
(2d) 289 (1952). 

§ 160-414, Definitions—Wherever used in this article, unless a different 
meaning clearly appears from the context: 

(1) The word “airport” shall mean and shall include lands, runways, lighting 
and signal systems, terminals, hangars, offices, shops, parking spaces, 
and each and every structure, improvement, device or facility desirable 
or useful in connection therewith. 

(2) The term “governing body” shall mean the board or body, or boards or 
bodies, in which the general legislative powers of the municipality are 
vested. 

(3) The term Sen Ante pa as used in this article shall mean any county, 
city, town, incorporated village, sanitary district, or other political sub- 
division or public corporation of this State now or hereafter incorporated. 

(4) The term “parking facilities” shall mean and shall include lots, garages, 
parking terminals or other structures (either single or multi-level and 
either at, above or below the surface) to be used solely for the off-street 
parking of motor vehicles, open to public use for a fee, including on-street 
parking meters if so provided by the governing body, and all property, 
rights, easements and interests relating thereto which are deemed neces- 
sary for the construction or the operation thereof. The term “cost” as 
applied to parking facilities or to extensions thereto shall include the 
cost of acquisition, construction, reconstruction, improvement, better- 
ment, or extension, the cost of all labor, materials, machinery and equip- 
ment, the cost of all lands, easements, rights in lands and interests 
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acquired by the municipality for such parking facilities or the operation 
thereof, the cost of demolishing or removing any buildings or structures 
on lands so acquired, including the cost of acquiring any lands to which 
such buildings or structures may be moved, and may include, in addition 
to the items of cost specified in § 160-416, financing charges, cost of 
plans, specifications, surveys and estimates of cost and of revenues, 
administrative expense, and such other expense as may be necessary or 
incident to such acquisition, construction or reconstruction, improve- 
ment, betterment or extension, the financing thereof and the placing of 
the parking facilities in operation. 

(5) The term “undertaking” shall include the following revenue-producing 
undertakings or any combination of two or more of such undertakings, 
whether now existing or hereafter acquired or constructed: 

a. Airports, docks, piers, wharves, terminals and other transit facili- 
ties, abattoirs, armories, auditoria, community buildings, cold 
storage plants, gymnasia, markets, stadia, swimming pools, hos- 
pitals, processing plants and sea products, warehouses, highways, 
causeways, parkways, viaducts, bridges, and other crossings, 
teacherages or homes for teachers of public schools, school dormi- 
tories and teacherages, club houses and golf courses, and parking 
facilities. 

b. Systems, plants, works, instrumentalities, and properties: 
1. used or useful in connection with the obtaining of a water 

supply and the conservation, treatment, and disposal of 
water for public and private uses, 

2. used or useful in connection with the collection, treatment, 
and disposal of sewage, garbage, waste and storm water, 

3. used or useful in connection with the generation, produc- 
tion, transmission, and distribution of gas (natural, arti- 
ficial, or mixed) or electric energy for lighting, heating, 
and power for public and private uses, together with all 
parts of any such undertaking and all appurtenances 
thereto including lands, easements, rights in land, water 
rights, contract rights, franchises, approaches, dams, res- 
ervoirs, generating stations, sewage disposal plants, plants 
for the incineration of garbage, intercepting sewers, trunk 
connection and other sewer and water mains, filtration 
works, pumping stations, and equipment. (Ex. Sess. 1938, 
C22 e521 OSORNO O4 ce U7 sane ole CaO sams 
1955, CH90 Le SoA ona lS oom ola mer ls) 

Local Modification—Cabarrus: 1939, c. 
288. 

Editor’s Note—The 1939 amendment 
added to paragraph a of subdivision (5) 
the words “teacherages or homes for 
teachers of public schools.” And the 1941 
amendment added after the words quoted 
the words “school dormitories and teach- 
erages, club houses and golf courses.” ‘The 
1951 amendment added “parking facilities.” 

The first 1953 amendment (chapter 901, 
ratified April 22) inserted “or boards or 
bodies” in subdivision (2), and also di- 
rected that the words “or any group or 
combination of such counties, cities or 
towns” be added at the end of subdivision 
(3). The second 1953 amendment (chapter 
922, ratified April 23), which added subdi- 

vision (1), also struck out all of subdivision 
(3) and rewrote the subdivision, omitting 
the words added by the first amendment 
and inserting the words “or other political 
subdivision or public corporation.” Only the 
second 1953 amendment is reflected in sub- 
division (3) set out above. 

Subdivision (4), as Applied to On-Street 
Parking, Is Void.—A municipality has no 
authority to charge a fee or toll for the 
parking of vehicles upon its streets or to 
lease or let its system of on-street parking 
meters for operation by a private corpora- 
tion or individual. ‘Therefore, it may not 
pledge revenue derived from on-street park- 
ing meters to the payment of proposed 
bonds for off-street parking arrangements, 
or consolidate into one project on-street 
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and off-street parking. Sections 160-414 ton, 236 N. C. 446, 73 S. E. (2d) 289 (1952). 
(4) and 160-415 (7) as they relate to on- See note to § 160-499. 
street parking are void. Britt v. Wilming- 

§ 160-415. Additional powers.—In addition to the powers which it may now 
have, any municipality shall have power under this article: 

(1) To acquire by gift, purchase, or the exercise of the right of eminent do- 
main, to construct, to improve, to better, and to extend any undertaking 
wholly within or wholly without the municipality, or partially within 
and partially without the municipality ; and to acquire by gift, purchase, 
or the exercise of the right of eminent domain, lands, easements, rights 
in lands, and water rights in connection therewith ; 

(2) To operate and maintain any undertaking for its own use, for the use of 
public and private consumers, and when operated primarily for its own 
use and users within the territorial boundaries of the municipality, such 
undertaking may be operated incidentally for users outside of the terri- 
torial boundaries of the municipality ; 

(3) To prescribe, revise, and collect (such collection, in the case of parking 
facilities, to be made by the use of parking meters therein, if deemed 
desirable by the governing body) rates, fees, tolls, or charges for the 
services, facilities, or commodities furnished by such undertaking; and 
in anticipation of the collection of the revenues of such undertaking, to 
issue revenue bonds to finance in whole or in part the cost of the acquisi- 
tion, construction, reconstruction, improvement, betterment, or extension 
of any undertaking ; 

(4) To pledge to the punctual payment of said bonds and interest thereon all 
or any part of the revenues of such undertaking (including the revenues 
of improvements, betterments, or extensions thereto thereafter con- 
structed or acquired as well as the revenues of existing systems, plants, 
works, instrumentalities, and properties of the undertaking so improved, 
bettered, or extended) or of any part of such undertaking ; 

(5) To make all contracts, execute other instruments, and do all things neces- 
sary or convenient in the exercise of the powers herein granted, or in 
the performance of its covenants or duties, or in order to secure the 
payment of its bonds; Provided, no encumbrance, mortgage, or other 
pledge of property of the municipality is created thereby ; and provided, 
no property of the municipality is liable to be forfeited or taken in pay- 
ment of said bonds; and provided, no debt on the credit of the munici- 
pality is thereby incurred in any manner for any purpose; 

(6) To lease all or any part of any undertaking upon such terms and condi- 
tions and for such term of years as the governing body may deem advisa- 
ble to carry out the provisions of this article, and to provide in such 
lease for the extension or renewal thereof; 

(7) In the case of authorizing and issuing bonds for parking facilities, to in- 
stall parking meters, or cause the same to be installed, at or near the 
curbs of the streets within the municipality and to adopt such regulations 
and impose such charges in connection with any such parking meters 
heretofore or hereafter installed as it may deem advisable, and to com- 
bine into a single undertaking for financing purposes and for the more 
adequate regulation of traffic and relief of congestion such parking 
meters or any portion thereof with any parking facilities financed by 
revenue bonds issued under the provisions of this article and to pledge 
to the payment of such revenue bonds all or any part of the revenues 
derived from such parking meters. 

(8) To sell, and to grant an option or options to purchase (either as a part 
of any lease or otherwise) all or any part of any undertaking; provided, 
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however, that the powers granted by this subdivision (8) shall be subject 
to any limitations or restrictions on the disposal of the undertaking or 
any part thereof contained in any resolution or resolutions authorizing 
the issuance of bonds therefor under the provisions of this article; and 
provided, however, that any sale of any undertaking or part thereof 
shall not impair the obligation of any revenue bonds issued hereunder 
or any pledge of revenues for the payment of such bonds or the interest 
thereof: .(x— Sess, 1938) C266. 381951): Ces sca aoe oo oIecs 
CP iae2s 

Editor’s Note.—The 1951 amendment in- 
serted the parenthetical clause immediately 
following the word “collect” in subdivision 
(3) and added subdivisions (6) and (7). 
The 1953 amendment added the words 

“and to provide in such lease for the exten- 
sion or renewal thereof” at the end of sub- 
division (6). It also added subdivision (8). 

Subdivision (7) Held Void.—A munici- 
pality has no authority to charge a fee or 

street parking meters for operation by a 
private corporation or individual. There- 
fore, it may not pledge revenue derived 
from on-street parking meters to the pay- 
ment of proposed bonds for off-street park- 
ing arrangements, or consolidate into one 
project on-street and off-street parking. 
Sections 160-414 (4) and 160-415 (7) as they 
relate to on-street parking are void. Britt 
v. Wilmington, 236 N. C. 446, 73 S. E. (2d) 

toll for the parking of vehicles upon its 289 (1952). See note to § 160-499. 
streets or to lease or let its system of on- 

§ 160-416. Procedure for authorization of undertaking and revenue bonds.— 
The acquisition, construction, reconstruction, improvement, betterment, or exten- 
sion of any undertaking, and the issuance, in anticipation of the collection of the 
revenues of such undertaking, of bonds to provide funds to pay the cost thereof, 
may be authorized under this article by resolution or resolutions of the governing 
body which may be adopted at a regular or special meeting by a majority of the 
members of the governing body. Unless otherwise provided therein, such resolu- 
tion or resolutions shall take effect immediately and need not be laid over or pub- 
lished or posted. The governing body in determining such cost may include all 
costs and estimated costs of the issuance of said bonds; all engineering, inspection, 
fiscal, and legal expenses, and interest, which it is estimated will accrue during the 
construction period and for six months thereafter, on money borrowed or which 
it is estimated will be borrowed pursuant to this article. (Ex. Sess. 1938, c. 2, s. 4.) 

§ 160-417. Bond provisions—Revenue bonds may be issued under this 
article in one or more series; may bear such date or dates, may mature at such 
time or times, not exceeding thirty-five years from their respective dates; may 
bear interest at such rate or rates, not exceeding six per centum (6%) per annum, 
payable at such time or times ; may be payable in such medium of payment; at such 
place or places; may be in such denomination or denominations; may be in such 
form either coupon or registered; may carry such registration, conversion, and 
exchangeability privileges; may be subject to such terms of redemption with or 
without premium ; may be declared or become due before the maturity date thereof ; 
may be executed in such manner, and may contain such terms, covenants, assign- 
ments, and conditions as the resolution or resolutions authorizing the issuance of 
such bonds may provide. All bonds issued under this article bearing the signature 
of officers in office on the date of the signing thereof shall be valid and binding 
notwithstanding that before the delivery thereof and payment therefor, such officers 
whose signatures appear thereon shall have ceased to be officers of the municipality 
issuing the same. Pending the preparation of the definitive bonds, interim receipts, 
in such form and with such provisions as the governing body may determine, may 
be issued to the purchaser or purchasers of bonds to be issued under this article. 
Said bonds and coupons and said interim receipts shall be negotiable for all pur- 
poses, except as restricted by registration, and shall be and are hereby declared to 
be nontaxable for any and all purposes. (Ex. Sess. 1938, c. 2, s. 5; 1949, c. 1081.) 

Editor’s Note.—The 1949 amendment re- 
wrote this section, 
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§ 160-418. Covenants in resolutions.—Any resolution or resolutions author- 
izing the issuance of bonds under this article to finance in whole or in part the 
acquisition, construction, reconstruction, improvement, betterment, or extension of 
an undertaking may contain covenants (notwithstanding that such covenants may 
limit the exercise of powers conferred by this article) as to: 

(1) The rates, fees, tolls, or charges to be charged for the services, facilities, 
and commodities of such undertaking ; 

(2) The use and disposition of the revenue of said undertaking ; 
(3) The creation and maintenance of reserves or sinking funds; the regula- 

tion, use and disposition thereof ; 
(4) The purpose or purposes to which the proceeds of the sale of said bonds 

may be applied, and the use and disposition of such proceeds; 
(5) Events of default and the rights and liabilities arising thereupon, the 

terms and conditions upon which bonds issued under this article shall 
become or may be declared due before maturity, and the terms and 
conditions upon which such declaration and its consequences may be 
waived ; 

(6) A fair and reasonable payment by the municipality to the account of said 
undertaking for the services, facilities, or commodities furnished said 
municipality or any of its departments by said undertaking ; 

(7) The issuance of other or additional bonds or instruments payable from 
or a charge against the revenue of such undertaking ; 

(8) The insurance to be carried thereon, and the use and disposition of in- 
surance moneys; 

9) Books of account and the inspection and audit thereof; 
(10) Limitations or restrictions as to the leasing or otherwise disposing of 

the undertaking while any of the bonds or interest thereon remain 
outstanding and unpaid; and 

(11) The continuous operation and maintenance of the undertaking. 
he provisions of this article and of any such resolution or resolutions shall be a 

contract with every holder of said bonds; and the duties of the municipality and the 
governing body and the officers of the municipality under this article and under any 
such resolution or resolutions shall be enforceable by any bondholder by mandamus 
or other appropriate suit, action, or proceeding at law or in equity. (Ex. Sess. 1938, 
A258) 

§ 160-419. No municipal liability on bonds.—Revenue bonds issued under 
this article shall not be payable from or charged upon any funds other than the 
revenue pledged to the payment thereof, nor shall the municipality issuing the same 
be subject to any pecuniary liability thereon; provided, however, that if there shall 
be a sale of the undertaking for which bonds were issued while any of the bonds is- 
sued for the said undertaking or interest thereon is unpaid, so much of the purchase 
price as shall be required to pay all of said bonds and interest remaining unpaid 
together with all the costs and expenses of sale and other costs and expenses in 
connection with the payment of said bonds and interest shall be applied to the pay- 
ment of said bonds and interest, and such costs and expenses, or said amount shall 
be paid into a sinking fund for the payment of said bonds and interest in such 
manner and with such requirements as shall be prescribed by the resolution or 
resolutions authorizing the issuance of the bonds. No holder or holders of any such 
bonds shall ever have the right to compel any exercise of the taxing power of the 
municipality to pay any such bonds or the interest thereon; nor to enforce payment 
thereof against any property of the municipality ; nor shall any such bonds constitute 
a charge, lien, or encumbrance, legal or equitable, upon any property of the mu- 
nicipality. Every bond issued under this article shall contain a statement on its 
Rice tatw this sbond1is Notea.ceby. Olw aan ses oe e , but is payable solely from the 
revenues of the undertaking for which it is issued, as provided by law and the pro- 
ceedings in accordance therewith, and the holder hereof has no right to compel the 
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levy of any tax for the payment of this bond or the interest to accrue hereon and 
has no charge, lien or encumbrance legal or equitable upon any property of said 
. are yah (HX DESO RLU SO Cre iEa es LODO MC mocap sce a) 

Editor’s Note—The 1953 amendment 
added the proviso to the first sentence. 

Indirect Invocation of Taxing Power.— 
Defendant municipality proposed to issue 
bonds to obtain funds for the construction 
of a municipal hydroelectric generating 
plant. The city owned and operated its 
own electric distributing system, and the 
proposed generating system was to be op- 
erated separate and apart therefrom. ‘The 
resolution of the city authorizing the issu- 
ance of the bonds provided that they should 
be payable solely out of the revenues of 
the system and the bonds themselves are 

the bonds are not a general indebtedness of 
the municipality and its taxing power may 
not be invoked to provide for their payment, 
and the provision that the city, if it should 
voluntarily elect to take energy from its 
generating system for its own uses, should 
pay the cost of furnishing the energy so 
taken, which in no event should exceed a 
fair and reasonable charge therefor, does 
not indirectly provide for the invocating of 
the taxing power for the payment of the 
bonds. McGuinn v. High Point, 217 N. 
C. 449, 8 S. E. (2d) 462, 128 A. L. R. 608 
(1940). 

to contain like provision. It was held that 

§ 160-420. Right to receivership upon default—/(a) In the event that the 
municipality shall default in the payment of the principal or interest on any of the 
bonds after the same shall become due, whether at maturity or upon call for redemp- 
tion, and such default shall continue for a period of thirty days; or in the event 
that the municipality or the governing body, or officers, agents, or employees thereof 
shall fail or refuse to comply with the provisions of this article or shall default in 
any agreement made with the holders of the bonds, any holders of bonds or trustee 
therefor shall have the right to apply in an appropriate judicial proceeding to the 
superior court of the county in which the municipality is located or any court of 
competent jurisdiction for the appointment of a receiver of the undertaking, whether 
or not all bonds have been declared due and payable and whether or not such holder, 
or trustee therefor, is seeking or has sought to enforce any other right, or exercise 
any remedy in connection with such bonds. Upon such application the superior 
court or any other court of competent jurisdiction may appoint, and if the applica- 
tion is made by the holders of twenty-five per centum in principal amount of such 
bonds then outstanding, or any trustee for holders of such bonds in such principal 
amount, shall appoint a receiver of the undertaking. 

(b) The receiver so appointed shall forthwith, directly or by his agents and 
attorneys, enter into and upon and take possession of the undertaking and each 
and every part thereof and may exclude the municipality, its governing body, 
officers, agents, and employees and all persons claiming under them wholly there- 
from and shall have, hold, use, operate, manage and control the same and each 
and every part thereof, and, in the name of the municipality or otherwise, as the 
receiver may deem best, and shall exercise all the rights and powers of the mu- 
nicipality with respect to the undertaking as the municipality itself might do. Such 
receiver shall maintain, restore, insure and keep insured, the undertaking, and 
from time to time shall make all such necessary or proper repairs as to such receiver 
may seem expedient and shall establish, levy, maintain and collect such fees, tolls, 
rentals, and other charges in connection with the undertaking as such receiver may 
deem necessary or proper and reasonable, and shall collect and receive all revenues 
and shall deposit the same in a separate account and apply such revenues so col- 
lected and received in such manner as the court shall direct. 

(c) Whenever all that is due upon the bonds and interest thereon, and upon 
any other notes, or other obligations, and interest thereon, having a charge, lien, 
or other encumbrance on the revenues of the undertaking and under any of the 
terms of any covenants or agreements with holders of bonds shall have been paid 
or deposited as provided therein, and all defaults shall have been cured and made 
good, the court may in its discretion, and after such notice and hearing as it deems 
reasonable and proper, direct the receiver to surrender possession of the undertak- 
ing to the municipality, the same right of the holders of the bonds to secure the 
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appointment of a receiver to exist upon any subsequent default as hereinabove 
provided. 

(d) Such receiver shall in the performance of the powers hereinabove conferred 
upon him, act under the direction and supervision of the court making such appoint- 
ment and shall at all times be subject to the orders and decrees of such court and 
may be removed thereby. Nothing herein contained shall limit or restrict the 
jurisdiction of such court to enter such other and further orders and decrees as such 
court may deem necessary or appropriate for the exercise by the receiver of any 
functions specifically set forth herein. (Ex. Sess. 1938, c. 2, s. 8.) 

Cross Reference.—As to authority for 
municipality to avail itself of provisions of 
bankruptcy law, see § 23-48. 

§ 160-421. Approval of State agencies and sale of bonds by Local Govern- 
ment Commission.—All revenue bonds issued pursuant to this article shall be 
approved and sold by the Local Government Commission in the same manner as 
municipal bonds are approved and sold by that Commission, except that the said 
Commission may sell any bonds issued pursuant to this article to the United States 
of America, or any agency thereof, at private sale and without advertisement. It 
shall not be necessary for any municipality proceeding under this article to obtain 
any other approval, consent, or authorization of any bureau, board, commission, 
or like instrumentality of the State for the construction of an undertaking; pro- 
vided, however, that existing powers and duties of the State Board of Health shall 
continue in full force and effect; and provided, further, that no municipality shall 
construct any systems, plants, works, instrumentalities, and properties used or 
useful in connection with the generation, production, transmission, and distribution 
of gas (natural, artificial, or mixed) or electric energy for lighting, heating, and 
power for public and private usage without having first obtained a certificate of 
convenience and necessity from the North Carolina Utilities Commission, except 
that this requirement for a certificate of convenience and necessity shall not apply 
to any such undertaking defined in this proviso which has been authorized or the 
bonds for which have been authorized by any general, special, or local law enacted 
Prior to Aprilzh, 1949" “(Hx sess: 1938) cx 27s2 9991949 "c.° 1081.) 

Editor’s Note.—The 1949 amendment re- 
wrote this section. 

Necessity of Certificate of Convenience. 
—It is necessary for a city to obtain a 
certificate of convenience from the Public 
Utilities Commissioner in order to construct 
a hydroelectric generating system under 
this section and the contention of defendant 
municipality that it came within the proviso 
of this section since its resolution for the 
issuance of bonds for this purpose was 
passed prior to this article under authoriza- 
tion of chapter 473, Public Laws of 1935, 
is untenable when it appears that the reso- 
lution was amended and supplemented by a 
resolution passed subsequent to this article 
which made substantial changes, and sup- 
plied essential requirements lacking in the 
original resolution. McGuinn vy. High 
Point, 217° N. C. 449, 8 S.. E? (2d) 462, 128 
A. L. R. 608 (1940). 

Defendant municipality, by resolution of 
its council, proposed to construct a hydro- 
electric plant and finance same by issuing 
bonds under the Revenue Bond Act of 1935 
(ch. 473, Public Laws of 1935). Thereafter 
the council amended the prior resolution by 

resolution making substantial changes in 
the original plans so that the bonds con- 
templated would be issued under the Reve- 
nue Bond Act of 1938 (ch. 2, Public Laws, 
Extra Session of 1938). The General As- 
sembly, by private act, then created a board 
of power commissioners for the city and 
gave said board all the powers and duties 
of the city with respect to the plant pro- 
posed by the original resolution of the 
council and the amendments thereto. It 
was held that the board of power commis- 
sioners was created and authorized to prose- 
cute the project as then constituted, which 
contemplated the issuance of bonds under 
the Revenue Bond Act of 1938, and the 
board is without power to change the 
fundamental character of the project by 
resolution rescinding the amendatory res- 
olution of the council and re-enacting the 
original resolution of the council, so as to 
bring the project within the purview of the 
Revenue Bond Act of 1935, and thus obviate 
the necessity of a certificate of convenience 
from the Utilities Commissioner. McGuinn 
v. High Point, 219 N. C. 56, 13 S. E. (2d) 
48 (1941). 

§ 160-421.1. Revenue refunding bonds.—A municipality is hereby author- 
ized to provide for the issuance of revenue refunding bonds of the municipality for 
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the purpose of refunding any revenue bonds then outstanding which shall have been 
issued under the provisions of this article, including the payment of any redemption 
premium thereon and any interest accrued or to accrue to the date of redemption 
of such bonds, and, if deemed advisable by the municipality, to provide for the 
issuance of its revenue refunding bonds for the combined purpose of refunding any 
bonds then outstanding which shall have been issued under the provisions of this 
article and to finance in whole or in part the reconstruction, improvement, better- 
ment or extension of the undertaking for which the bonds to be refunded shall have 
been issued, or the acquisition, construction, reconstruction, improvement, better- 
ment or extension of any undertaking combined or to be combined with the under- 
taking for which the bonds to be refunded shall have been issued. 

The issuance of such bonds, the maturities and other details thereof, and the 
rights, duties and obligations of the municipality in respect of the same, shall be 
governed by the provisions of this article insofar as the same may be applicable. 
(1953916923) 

§ 160-422. Construction of article—The powers conferred by this article 
shall be in addition and supplemental to, and not in substitution for ; and the limita- 
tions imposed by this article shall not affect the powers conferred by any other 
general, special, or local law. Bonds or interim receipts may be issued under this 
article without regard to the provisions of any other general, special, or local law. 
The General Assembly hereby declares its intention that the limitations of the 
amount or percentage of, and the restrictions relating to indebtedness of a mu- 
nicipality and the incurring thereof contained in the Constitution of the State and 
in any general, special or local law shall not apply to bonds or interim receipts and 
the issuance thereof under this article. (Ex. Sess. 1938, c. 2, s. 10.) 

§ 160-423: Struck out by Session Laws 1949, c. 1081. 

§ 160-424. Article applicable to school dormitories and teacherages.—All 
the terms, conditions and provisions of this article are hereby made applicable to 
the acquisition, construction, reconstruction, improvement, betterment, or extension 
of school dormitories and teacherages within this State. (Ex. Sess. 1938, c. 5.) 

ARTICLE 34A. 

Bonds to Finance Sewage Disposal System. 

§ 160-424.1. Issuance of bonds by municipality.—Subject to the provisions 
of the Municipal Finance Act, 1921, as amended, but notwithstanding any limita- 
tion on indebtedness contained therein or in any other law, any municipality may 
issue its negotiable bonds for the purpose of paying the cost of acquiring, construct- 
ing, extending, enlarging or improving a system for the collection, treatment and 
disposal of sewage (hereinafter sometimes called the “‘sewage disposal system”), 
either within or without or partly within and partly without the municipality, and 
may pledge to the payment of such bonds the revenues of the sewage disposal sys- 
tem as hereinafter provided. Notwithstanding the provisions of § 160-391, such 
bonds shall mature at such time or times, not exceeding 40 years from their re- 
spective dates, and may be subject to such terms of redemption with or without 
premium as the governing body may provide, with the approval of the Local Gov- 
ernment Commission. (1949, c. 1213, s. 1; 1951, c. 941, s. 1.) 

Cross Reference.—As to water and sewer serted “may” in lieu of “to” formerly ap- 
authorities, see § 162A-1 et seq. pearing before “pledge” near the middle of 

Editor’s Note.—The 1951 amendment in- the section and added the last sentence. 

§ 160-4242. Additional powers of municipality.—In addition to any powers 
which it may now have under the provisions of any law, a municipality shall have 
the following powers: 

(1) To acquire, construct, extend, enlarge or improve and operate a sewage 

276 



§ 160-424.3 Cu. 160. Municipat, CorPoRATIONS § 160-424.4 

disposal system, either within or without or partly within and partly 
without a municipality ; 

(2) To fix and collect rates, fees and charges for the services and facilities 
furnished by a sewage disposal system and to fix and collect charges for 
making connections with the sewer system of such municipality ; 

(3) To acquire in the name of the municipality, either by purchase or the 
exercise of the right of eminent domain, such lands and rights and in- 
terests therein, including lands under water and riparian rights, and 
to acquire such personal property, as it may deem necessary in connec- 
tion with the construction, extension, enlargement, improvement or op- 
eration of a sewage disposal system; 

(4) To construct and operate trunk, intercepting or outlet sewers, sewer 
mains, laterals, conduits or pipe lines in, along or under any streets, 
alleys, highways or other public ways; 

(5) To enter into contracts with the government of the United States or any 
agency or instrumentality thereof, or with any other municipality, sani- 
tary district, private corporation, co-partnership, association or indi- 
vidual providing for or relating to the treatment or disposal of sewage; 

(6) To accept from any federal agency loans or grants for the planning, ac- 
quisition, extension, enlargement, improvement or lease of a sewage 
disposal system and to enter into agreements with such agency respect- 
ing such loans and grants. (1949, c. 1213, s. 2; 1951, c. 941, s. 2.) 

Editor’s Note.—The 1951 amendment in- subdivision (1) and renumbered the subdi- 
serted “sewage disposal system” in lieu of visions of the section. 
“sewer system” in subdivision (6), inserted 

§ 160-424.3. Fixing or revising schedule of rates, etc., for services and 
facilities—Before any municipality may issue bonds under the authority of 
this article, it shall fix the initial schedule of rates, fees and charges for the use of 
and for the services and facilities furnished or to be furnished by the sewage dis- 
posal system, to be paid by the owner, tenant or occupant of each lot or parcel of 
land which may be connected with or use the sewer system of such municipality, 
and revise such schedule of rates, fees and charges from time to time, so that such 
rates, fees and charges, with other funds available, shall be at least sufficient at all 
times to pay all expenses of operating, managing and repairing the sewage dis- 
posal system and to pay the principal of and the interest on the bonds issued under 
the provisions of this article as the same shall become due and to provide reserves 
therefor. (1949; ¢. 1213, s. 3; 1951, c.-941, s. 3.) 

Editor’s Note.—The 1951 amendment in- penses of operating, managing and repair- 
serted “with other funds available, shall be ing the sewage disposal system.” 
at least sufficient at all times to pay all ex- 

§ 160-424.4. Authority to charge and collect rates, fees, etc.; basis of com- 
putation; additional charge for cause—The municipality shall charge and 
collect the rates, fees and charges fixed or revised pursuant to the authority of 
this article, and such rates, fees and charges shall not be subject to supervision or 
regulation by any other commission, board, bureau or agency of the municipality 
or of the State or of any sanitary district or other political subdivision of the State. 

Such rates, fees and charges shall be just and equitable, and may be used or 
computed either upon the quantity of water used or upon the number and size 
of sewer connections or upon the number and kind of plumbing fixtures in use 
in the premises connected with the sewer system or upon the number or average 
number of persons residing or working in or otherwise connected with such 
premises or upon the type or character of such premises or upon any other factor 
affecting the use of the facilities furnished or upon any combination of the forego- 
ing factors. 

Charges for services to premises, including services to manufacturing and in- 
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dustrial plants, obtaining all or a part of their water supply from sources other than 

the municipality’s water system may be determined by gauging or metering or in 

any other manner approved by the municipality. 
In cases where the character of the sewage from any manufacturing or industrial 

plant, building or premises is such that it imposes an unreasonable burden upon 

any sewer system, an additional charge may be made therefor, or the municipality 

may, if it deems it advisable, compel such manufacturing or industrial plant, build- 
ing or premises to treat such sewage in such manner as shall be specified by the 
municipality before discharging such sewage into any sewer lines owned or main- 
tained by the municipality. (1949, c. 1213, s. 4.) 

§ 160-424.5. Inclusion of charges as part of water bill; water disconnected 
upon failure to pay charges——The municipality may provide in the ordinance 
or resolution authorizing the issuance of bonds under the provisions of this article, 
that the charges for the services and facilities furnished by any sewage disposal 
system constructed by the municipality under the provisions of this article shall be 
included in bills rendered for water consumed on the premises (but such charges 
shall be stated separately from the water charges) and that if the amount of such 
charges so included shall not be paid within thirty days from the rendition of any 
such bills, the municipality may discontinue furnishing water to such premises and 
may disconnect the same from the waterworks system of the municipality. (1949, 
CulZ1 32525 519515 -¢: 041 -3.545) 

Local Modification—Town of Ruther- Editor’s Note——The 1951 amendment in- 
fordton: 1961, c. 785, s. 2%; town of serted “sewage disposal system” in lieu of 
Spindale: 1961, c. 785, s. 2. “Sewer system or sewer improvements.” 

§ 160-424.6. Revenues may be pledged to bond retirement.—Any revenues 
derived from a sewage disposal system for which bonds shall be issued under the 
provisions of this article may be pledged to the payment of the principal of and 
the interest on such bonds and to provide reserves therefor. (1949, c. 1213, s. 6; 
LO5 1 werO4 1 x6255) 

Editor’s Note——The 1951 amendment re- quiring that revenue be pledged to bond 
wrote this section. Prior to the amend-_ retirement. 
ment the section was mandatory in re- 

§ 160-424.7. Powers herein granted are supplemental.—The powers granted 
by this article shall be supplemental and additional to powers conferred by any 
other law, and shall not be regarded as in derogation of any powers now existing. 
(1949, c. 1213, s. 7.) 
§ 160-424.8. Refunding bonds; approval and sale of bonds issued under 

article—Any municipality may issue its negotiable bonds for the purpose of 
refunding any bonds then outstanding and issued under the provisions of this 
article, or for the combined purposes of (1) paying the cost of any extension, en- 
largement or improvement of a sewage disposal system and (11) refunding bonds 
of the municipality which shall theretofore have been issued under the provisions 
of this article and shall then be outstanding and which shall then have matured 
or be subject to redemption or can be acquired for retirement, and may pledge to 
the payment of such bonds revenues of the sewage disposal system as above pro- 
vided. The issuance of such bonds shall be governed by The Municipal Finance 
Act, 1921, as amended, and the foregoing provisions of this article, in so far as the 
same may be applicable, and shall not be subject to any limitation on indebtedness 
contained in The Municipal Finance Act, 1921, as amended, or in any other law. 
All bonds issued pursuant to this article shall be subject to approval and sale by the 
Local Government Commission and to delivery by the State Treasurer as provided 
in the Local Government Act. (1951, c. 941, s. 6.) 

Cross Reference.—As to municipal park- 
ing authorities, see §§ 160-475 through 160- 
496. 

278 



§ 160-425 Cu. 160. Municrpar, CorPoRATIONS § 160-431 

SUBCHAPTER WV. (CAPITALY RESERVE FUNDS. 

ARTICLE 35. 

Capital Reserve Funds. 

§ 160-425. Short title—This article shall be known and may be cited as 
“The Municipal Capital Reserve Act.” (1957, c. 863, s. 1.) 

Editor’s Note.—Session Laws 1957, c. 
863, effective July 1, 1957, repealed the 
former article, consisting of §§ 160-425 
through 160-444, and substituted in lieu 
thereof the present article, consisting of §§ 
160-425 through 160-434. The former arti- 
cle was codified from Session Laws 1943, 
c. 467 as amended by Session Laws 1945, 
c. 464. 
Powers Supplementary; Capital Reserve 

Act of 1943.—Session Laws 1957, c. 863, 

municipalities by this act shall be deemed 
supplementary to and not in substitution 
for any like powers heretofore or here- 
after granted in their charters or by local 
act, and capital reserve funds established 
pursuant to charter provision or local act 
shall be governed thereby. Reserve funds 
established pursuant to the Capital Reserve 
Act of 1943, as amended, and presently ex- 
isting shall continue to be governed by the 
provisions thereof, notwithstanding any pro- 

s. 2, provides: “The powers granted to vision of this act to the contrary.” 

§ 160-426. Meaning of terms.—In this article the following terms shall have 
the following meanings: 

(1) “Municipality” means and includes any city and town in this State, now 
or hereafter incorporated ; 

(2) “Governing body” means the board or body in which the general legisla- 
tive powers of the municipality are vested ; 

(3) “Necessary expenses” means the necessary expenses referred to in § 7 
of Article VII of the Constitution of North Carolina. (1957, c. 863, 
Sele) 

§ 160-427. Powers conferred.—In addition to all other funds now authorized 
by law, a municipality is hereby authorized and empowered to establish and main- 
tain a capital reserve fund in the manner hereinafter provided. (1957, c. 863, s. 1.) 

§ 160-428. Establishment of fund.—When the governing body of any mu- 
nicipality elects to establish a capital reserve fund, it shall adopt an ordinance 
creating the fund. In such ordinance, the governing body may provide that all or a 
part of the fund shall be used specifically for any one or more of the purposes 
enumerated in § 160-432, or it may provide that all or a part of the fund shall be 
used for any of such enumerated purposes as may later be determined necessary by 
the governing body. (1957, c. 863, s. 1.) 

§ 160-429. Appropriations.—Upon the adoption of an ordinance establishing 
a capital reserve fund, the governing body may, pursuant to the provisions of the 
Municipal Fiscal Control Act, make appropriations from the general fund of the 
municipality for payment to the capital reserve fund. ‘Thereafter, appropriations 
may be made in the same manner at any time or from time to time in the discretion 
of the governing body. (1957, c. 863, s. 1.) 

§ 160-430. Depository; security—In the ordinance creating the capital re- 
serve fund, the governing body shall designate some bank, banks or trust company 
in this State as depository in which moneys of the fund shall be deposited. All 
such deposits shall be secured as provided by § 159-28 of the Local Government 
PNCtMe O57 Ge OOsy Ss. ele) 

§ 160-431. Investments.—Pending their use for the purposes hereinafter 
authorized, all or part of the moneys in the capital reserve fund may be invested 
in either bonds, notes or certificates of indebtedness of the United States of Amer- 
ica; or in bonds or notes of any agency or instrumentality of the United States of 
America the payment of principal and interest of which is guaranteed by the United 
States of America; or in bonds or notes of the State of North Carolina; or in bonds 
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of any county, city or town of North Carolina which have been approved by the 
Local Government Commission for the purpose of such investment; or in shares 
of any building and loan association organized and licensed under the laws of this 
State, or in shares of any federal savings and loan association organized under the 
laws of the United States with its principal office in this State, to the extent that 
such investment is insured by the federal government or an agency thereof. The 
proceeds of the sale or realization of such investments and any interest resulting 
from such investments shall accrue to the capital reserve fund. (1957, c. 863, s. 1.) 

§ 160-432. Purposes of expenditure.—Subject to the provisions of the ordi- 
nance establishing the capital reserve fund, expenditure of moneys in the fund may 
be made at any time, or from time to time, in the manner hereinafter provided, for 
all or part of the cost of the following purposes: 

(1) Construction, reconstruction or enlargement of and extensions to sys- 
tems, plants, works and properties used or useful in connection with 
the obtaining of a water supply and the collection, treatment, and 
disposal of water for public and private uses; 

(2) Constructing, reconstruction, or enlargement of and extensions to sys- 
tems, plants, works and properties used or useful in connection with 
the collection, treatment, and disposal of sewage, waste and storm 
water ; 

(3) Construction, reconstruction or enlargement of and extensions to sys- 
tems, plants, works and properties used or useful in connection with 
the generation, production, transmission, and distribution of gas (natu- 
ral, artificial or mixed) or electric energy for lighting, heating, and 
power for public and private uses ; 

(4) Construction, reconstruction or enlargement of plants used or useful in 
connection with the collection or disposal of ashes, garbage, or refuse 
other than sewage; 

(5) Construction or reconstructing roads, streets, highways, bridges or cul- 
verts, which may include contemporaneous construction or reconstruc- 
tion of sidewalks, curbs and gutters and necessary grading and drain- 
age ; 

(6) The elimination of any grade crossing or crossings and improvements 
incident thereto; 

(7) Fire fighting equipment and apparatus and fire and police alarm systems; 
(8) Cemeteries ; 
(9) Buildings used in housing departments of the municipal government. 

All of the foregoing purposes are hereby declared to be necessary expenses and 
the cost thereof shall be deemed to include land, easements, rights in land, water 
rights, contract rights, franchises, and equipment used or useful in connection with 
said purposes. (1957, c. 863, s. 1.) 

§ 160-433. Withdrawals.——The governing body shall by resolution authorize 
withdrawal of moneys in the capital reserve fund. The resolution shall specify the 
amount of each withdrawal and the purpose or purposes for which such amount 
shall be expended. In the event that changed conditions make it necessary to use 
all or part of such fund for some purpose authorized by § 160-432, but not specified 
in the ordinance establishing the fund the governing body may amend the ordinance 
to include such other purpose. Such amendment shall declare that changed condi- 
tions make it necessary to use all or part of the fund for such other purpose and 
shall set forth facts which, in the judgment of the governing body, are necessary to 
show that changed conditions do exist. (1957, c. 863, s. 1.) 

§ 160-434. Limitation—It shall be unlawful to withdraw or expend or to 
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cause to be withdrawn and expended, all or any part of a capital reserve fund for 
any purpose other than the purposes authorized by this article. (1957, c. 863, s. 1.) 

§§ 160-435 to 160-444: Repealed by Session Laws 1957, c. 863, s. 1. 

SUBCHAPTER VI. EXIENSION OF CORPORATE LIMITS. 

ARTICLE 36. 

Extension of Corporate Limits. 

Part 1. In General. 

§ 160-445. Procedure for adoption of ordinance extending limits; effect of 
adoption when no election required.—After public notice has been given by 
publication once a week for four successive weeks in a newspaper in the county with 
a general circulation in the municipality, or if there be no such paper, by posting 
notice in five or more public places within the municipality, describing by metes 
and bounds the territory to be annexed, thus notifying the owner or owners of the 
property located in such territory, that a session of the municipal legislative body 
will meet for the purpose of considering the annexation of such territory to the 
municipality, the governing body of any municipality is authorized and empowered 
to adopt an ordinance extending its corporate limits by annexing thereto any 
contiguous tract or tracts of land not embraced within the corporate limits of some 
other municipality. Then from and after the date of the adoption of such ordinance, 
unless an election is required as herein provided, the territory and its citizens and 
property shall be subject to all debts, laws, ordinances and regulations in force in 
said city or town and shall be entitled to the same privileges and benefits as other 
parts of said city or town. The newly annexed territory shall be subject to mu- 
nicipal taxes levied for the fiscal year following the date of annexation. (1947, c. 
ne) 

Editor’s Note—The provisions of this 
part, that is, §§ 160-445 to 160-453 with the 
exception of § 160-452, are repealed, effec- 
tive July 1, 1961, as to certain counties by 
Session Laws 1959, chapters 1009 and 1010, 
codified as parts 2 and 3 of this article. See 
§§ 160-453.11 and 160-453.23. The provi- 
sions of this part, however, are continued 
with respect to certain other counties by 
the aforesaid Session Laws 1959. See §§ 
160-453.12 and 160-453.24. 

For comment on this article, see 25 N. 
C. Law Rev. 453. 
The word “municipality” was intended 

to mean cities and towns and is limited to 
that meaning. This is apparent from the 
caption of the act inserting this article and 
its preamble. State v. Lenoir, 249 N. C. 
96, 105 S. E. (2d) 411 (1958). 
A sanitary district is not a “municipal- 

ity” within the meaning of this section so 
as to preclude a municipality from annex- 
ing territory within a sanitary district. 
State v. Lenoir, 249 N. C. 96,:105 S. E. 
(2d) 411 (1958). 
A sanitary district has no right to chal- 

lenge the enlargement of the boundaries 
of a municipal corporation to include part 
of the territory of the sanitary district, 
since the mere enlargement of the city’s 
boundaries does not appropriate the prop- 
erty of the district or deprive the district 
of its function of selling water transported 
through its mains to all its customers liv- 
ing in the districts. State v. Lenoir, 249 
N.C. 96, 105 S. E. (2d) 411 (1958). 

Cited in Pee Dee Electric Membership 
Corp. v. Carolina Power & Light Co., 253 
N. C. 610, 117 S. E. (2d) 764 (1961). 

§ 160-446. Referendum on question of extension.—If, at the meeting held for 
such purpose, a petition is filed and signed by at least fifteen per cent (15%) of 
the qualified voters resident in the area proposed to be annexed requesting a 
referendum on the question, the governing body shall, before passing said ordi- 
nance, annexing the territory, submit the question as to whether said territory 
shall be annexed to a vote of the qualified voters of the area proposed to be annexed, 
and the governing body may or may not cause the question to be submitted to the 
residents of the municipality voting separately. The governing body may, without 
receipt of a petition, call for a referendum on the question: Provided, however, the 
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governing body of the municipality shall be required to call for a referendum 
within the municipality if a petition is filed and signed by at least fifteen per cent 
(15%) of the qualified voters residing in the municipality, who actively participated 
in the last gubernatorial election. (1947, c. 725, s. 2.) 

Attempted Annexation without Election 
Is Void.—Where, at a meeting of the 
governing body of a municipality to con- 
sider the question of annexing adjacent 
territory, a petition, requesting a referen- 
dum, signed by more than 15% of the 
qualified voters resident in the area pro- 
posed to be annexed, is filed, there can be 
no annexation of the area unless and until 
a majority of the qualified voters therein 
vote in favor thereof in an election called 
and conducted as prescribed by statute, and 

wise would be void. Rheinhardt v. Yancey, 
241 N. C. 184, 84 S. E. (2d) 655 (1954). 

But Passage of Void Annexation Ordi- 
nance Will Not Be Enjoined.—Where an 
action was instituted to restrain the gov- 
erning body of a municipality from passing 
an ordinance annexing certain territory 
without first holding an election as required 
by this section, demurrer to the complaint 
should have been sustained, since equity 
will not enjoin the passage of the ordinance 
even though it would be void. Rheinhardt 
v. Yancey, 241 N. C. 184, 84 S. E. (2d) 655 
(1954). 

in the absence of such election any at- 
tempted annexation by ordinance or other- 

§ 160-447. Extent of participation in referendum; call of election—Upon 
receipt of a sufficient petition, or if the board, on its own motion, determines that a 
referendum shall be held, the local governing body shall determine whether or not 
the election will be conducted solely in the area to be annexed or simultaneously 
with the qualified voters of the municipality, and shall order the board of elections 
of the county in which the municipality is located to call an election to determine 
whether or not the proposed territory shall be annexed to the city or town. Within 
sixty (60) days after receiving such order from the governing body, the county 
board of elections shall proceed to hold an election on the question. (1947, c. 725, 
Sa.) 

§ 160-448. Action required by county board of elections; publication of reso- 
lution as to election; costs of election.—Such election shall be called by a resolu- 
tion or resolutions of said county board of elections which shall: 

(1) Describe the territory proposed to be annexed to the said city or town 
as set out in the order of the said local governing body; 

(2) Provide that the matter of annexation of such territory shall be submitted 
to the vote of the qualified voters of the territory proposed to be an- 
nexed, and if ordered by the local governing body, the qualified voters 
of said city or town voting separately ; 

(3) Provide for a special registration of voters in the territory proposed to be 
annexed for said election; 

(4) Designate the precincts and voting places for such election; 
(5) Name the registrars and judges of such election; 
(6) And make all other necessary provisions for the holding and conducting 

of such election, the canvassing of the returns and the declaration of 
the results of such election. 

Said resolution shall be published in one or more newspapers of the said county 
once a week for thirty (30) days prior to the opening of the registration books. 
All cost of holding such election shall be paid by the city or town. Except as 
herein provided, said election shall be held under the same statutes, rules, and 
regulations as are applicable to elections in the municipality whose corporate limits 
are being enlarged. (1947, c. 725, s. 4.) 

Cited in Rheinhardt v. Yancey, 241 N. 
C. 184, 84 S. E. (2d) 655 (1954). 

§ 160-449. Ballots; effect of majority vote for extension—At such election 
those qualified voters who present themselves to the election officials at the respective 
voting places shall be furnished with ballots upon which shall be written or printed 
the words “For Extension” and “Against Extension.” If at such election a 
majority of the votes cast from the area proposed for annexation shall be “For 
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’ 
Extension,” and, in the event an election is held in the municipality, the majority 
of the votes cast in the municipality shall also be “For Extension,” then from and 
after the date of the declaration of the result of such election the territory and its 
citizens and property shall be subject to all the debts, laws, ordinances, and regula- 
tions in force in said city or town and shall be entitled to the same privileges and 
benefits as other parts of said city or town. ‘The newly elected territory shall be 
subject to city taxes levied for the fiscal year following the date of annexation. 
(1947,,607259S.295) 

Local Modification—Wake: 1955, c. 177. C. 184, 84 S. E. (2d) 655 (1954); Pee Dee 
Applied in Thomasson y. Smith, 249 N. Electric Membership Corp. v. Carolina 

C. 84, 105 S. E. (2d) 416 (1958). Power & Light Co., 253 N. C. 610, 117 S. 
Cited in Rheinhardt v. Yancey, 241 N. E,. (2d) 764 (1961). 

§ 160-450. Map of annexed area, copy of ordinance and election results 
recorded in the office of register of deeds.—Whenever the limits of any mu- 
nicipal corporation are enlarged, in accordance with the provisions of this article, 
it shall be the duty of the mayor of the city or town to cause an accurate map of such 
annexed territory, together with a copy of the ordinance duly certified, and the 
official results of the election, if conducted, to be recorded in the office of the register 
of deeds of the county or counties in which such territory is situated and in the 
office of the Secretary of State. (1947, c. 725, s. 6.) 

§ 160-451. Surveys of proposed new areas.—The governing bodies of the 
cities and towns are hereby authorized to make the surveys required to properly 
describe the territory proposed to be annexed. (1947, c. 725, s. 7.) 

§ 160-452. Annexation by petition—(a) The governing board of any mu- 
nicipality may annex by ordinance any area contiguous to its boundaries upon 
presentation to the governing board of a petition signed by the owners of all the 
real property located within such area. The petition shall be signed by each owner 
of real property in the area and shall contain the address of each such owner. 

(b) The petition shall be prepared in substantially the following form: 
DATE: 

Aiea 2 ee a ee eres AP (name of governing board) of the 
(MChen aye INA inp aes Sisk 3b clk roar Coe Ren a rece eare 

1. We the undersigned owners of real property respectfully request that the 
area described in paragraph 2 below be annexed to the (City or Town) of 

2. The area to be annexed is contiguous to the (City or Town) of .......... 
ner ares hata ares ges set and the boundaries of such territory are as follows: 

(c) Upon receipt of the petition, the municipal governing board shall cause the 
clerk of the municipality to investigate the sufficiency thereof and to certify the 
result of his investigation. Upon receipt of the certification, the municipal govern- 
ing board shall fix a date for a public hearing on the question of annexation, and 
shall cause notice of the public hearing to be published once in a newspaper having 
general circulation in the municipality at least ten days prior to the date of the 
public hearing ; provided, if there be no such paper, the governing board shall have 
notices posted in three or more public places within the area to be annexed and 
three or more public places within the municipality. 

(d) At the public hearing all persons owning property in the area to be annexed 
who allege an error in the petition shall be given an opportunity to be heard, as 
well as residents of the municipality who question the necessity for annexation. 
The governing board shall then determine whether the petition meets the require- 
ments of this section. Upon a finding that the petition meets the requirements of 
this section, the governing board shall have authority to pass an ordinance annex- 
ing the territory described in the petition. The governing board shall have au- 
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thority to make the annexing ordinance effective immediately or on any specified 
date within six months from the date of passage of the ordinance. 

(e) From and after the effective date of the annexation ordinance, the territory 
and its citizens and property shall be subject to all debts, laws, ordinances and 
regulations in force in such municipality and shall be entitled to the same privileges 
and benefits as other parts of such municipality. ‘The newly annexed territory shall 
be subject to municipal taxes levied for the fiscal year following the date of annexa- 
tion. If the effective date of annexation falls between January 1 and June 30, the 
municipality shall, for purposes of levying taxes for the fiscal year beginning July 1 
following the date of annexation, obtain from the county a record of property in 
the area being annexed which was listed for taxation as of said January 1. If the 
effective date of annexation falls between June 1 and June 30, and the effective 
date of the privilege license tax ordinance of the annexing municipality is June 1, 
then businesses in the area to be annexed shall be liable for taxes imposed in such 
ordinance from and after the effective date of annexation. 

(f{) For purposes of this section, an area shall be deemed “contiguous” if, at 
the time the petition is submitted, such area either abuts directly on the municipal 
boundary or is separated from the municipal boundary by a street or street right of 
way, a creek or river, or the right of way of a railroad or other public service corpora- 
tion, lands owned by the municipality or some other political subdivision, or lands 
owned by the State of North Carolina. In describing the area to be annexed in 
the annexation ordinance, the municipal governing board may include within the 
description any territory described in this subsection which separates the municipal 
eines from the area petitioning for annexation. (1947, c. 725, s. 8; 1959, c. 
13.) 

Local Modification.—City of Greensboro: Editor’s Note—The 1959 amendment re- 
1959, c. 1137, s. 18; town of Atlantic Beach: wrote and greatly extended this section. 
1959, c. 395. 

§ 160-453. Powers granted supplemental—The powers granted by this 
article shall be supplemental and additional to powers conferred by any other law, 
and shall not be regarded as in derogation of any powers now existing: Provided, 
that this article shall not apply to any town or municipality in Dare County. (1947, 
ce /25, 8. 93 19ST PERG 24 SI 9598C1427>) 

Editor’s Note.—The 1951 amendment re- over County from the proviso thereby mak- 
wrote this section. ing this article applicable to the county. 

The 1959 amendment deleted New Han- 

Part 2. Municipalities of Less than 5,000. 

§ 160-453.1. Declaration of policy.—It is hereby declared as a matter of 
State policy : 

(1) That sound urban development is essential to the continued economic de- 
velopment of North Carolina; 

(2) That municipalities are created to provide the governmental services es- 
sential for sound urban development and for the protection of health, 
safety and welfare in areas being intensively used for residential, com- 
mercial, industrial, institutional and government purposes or in areas 
undergoing such development ; 

(3) That municipal boundaries should be extended, in accordance with legis- 
lative standards applicable throughout the State, to include such areas 
and to provide the high quality of governmental services needed therein 
for the public health, safety and welfare; and 

(4) That new urban development in and around municipalities having a popu- 
lation of less than five thousand (5,000) persons tends to be concen- 
trated close to the municipal boundary rather than being scattered and 
dispersed as in the vicinity of larger municipalities, so that the legisla- 
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tive standards governing annexation by smaller municipalities can be 
simpler than those for large municipalities and still attain the objectives 
set forth in this section; 

(5) That areas annexed to municipalities in accordance with such uniform 
legislative standards should receive the services provided by the annex- 
ing municipality as soon as possible following annexation. 
1010, s. 1.) 

Annexation of territory by a municipal- 
ity is a legislative and not a judicial act, 
and in the absence of statutory directive, 
the court, on appeal from an annexation 
ordinance, cannot divide the territory and 
annex a part thereof and refuse to annex 
the remainder. Huntley v. Potter, 255 N. 
C. 619, 122 S. E. (2d) 681 (1961). 

Municipality Need Not Acquire Private 
Water and Sewer Systems.—An annexa- 
tion ordinance may not be attacked on the 
ground that the municipality has no plans 
to purchase or finance the purchase of 
private water and sewer systems existing 
in the annexed territory, since the mere 
existence of such private systems within 
the territory to be annexed does not compel 
the city to purchase or acquire ownership 

(1959, c. 

of them. Huntley v. Potter, 255 N. C. 619, 
122 S. E. (2d) 681 (1961). 

Mere Extension of Limits Does Not Ap- 
propriate Such Systems.—Where a munic- 
ipality annexes territory served by private 
water or sewer lines, the owners of such 
lines may not recover the value thereof 
from the municipality in the absence of 
provisions for payment by contract or or- 
dinance unless the municipality appropri- 
ates such private lines and controls them 
as proprietor, and the mere extension of 
the city limits to include such lines or the 
voluntary maintenance of such lines by the 
city does not amount to an appropriation of 
such lines by the municipality. Huntley v. 
Potter, 855 NYC..619)1220ScR, (2d)<6s1 
(1961). 

§ 160-453.2. Authority to annex.—The governing board of any municipality 
having a population of less than five thousand (5,000) persons according to the last 
federal decennial census may extend the corporate limits of such municipality under 
the procedure set forth in this part. (1959, c. 1010, s. 2.) 

The annexation of territory to a munici- 
pal corporation is a legislative function 
which may not be delegated to a court. 
Huntley v. Potter, 255 N. C. 619, 122 S. E. 
(2d) 681 (1961). 

Municipality’s Discretion Limited to 
Method of Annexation.—The only discre- 
tion given to the governing boards of mu- 

nicipalities is the permission and discre- 
tionary right to use the new method of an- 
nexation set out in this article, provided 
such boards conform to the procedure and 
meet the requirements set out in this part 
as a condition precedent to the right to 
annex. Huntley v. Potter, 255 N. C. 619, 
122°S. E.. (2d) 681 (1961). 

§ 160-453.3. Prerequisites to annexation; ability to serve; report and plans. 
—A municipality exercising authority under this part shall make plans for the 
extension of services to the area proposed to be annexed and shall, prior to the 
public hearing provided for in § 160-453.5, prepare a report setting forth such 
plans to provide services to such area. The report shall include: 

(1) A map or maps of the municipality and adjacent territory to show the 
following information : 

a. The present and proposed boundaries of the municipality. 
b. The proposed extensions of water mains and sewer outfalls to 

serve the annexed area, if such utilities are operated by the 
municipality. 

(2) A statement showing that the area to be annexed meets the requirements 
of § 160-453.4. 

(3) A statement setting forth the plans of the municipality for extending 
to the area to be annexed each major municipal service performed 
within the municipality at the time of annexation. Specifically, such 
plans shall: 

a. Provide for extending police protection, fire protection, garbage 
collection and street maintenance services to the area to be 
annexed on the date of annexation on substantially the same 
basis and in the same manner as such services are provided 
within the rest of the municipality prior to annexation. If a wa- 
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ter distribution system is not available in the area to be an- 
nexed, the plans must call for reasonably effective fire protec- 
tion services until such time as water lines are made available 
in such area under existing municipal policies for the extension 
of water lines. 

b. Provide for extension of water mains and sewer lines into the 
area to be annexed so that property owners in the area to be 
annexed will be able to secure public water and sewer services 
according to the policies in effect in such municipality for ex- 
tending water and sewer lines to individual lots or subdivi- 
sions. If the municipality must, at its own expense, extend 
water and/or sewer mains into the area to be annexed before 
property owners in the area can, according to municipal poli- 
cies, make such connection to such lines, then the plans must 
call for contracts to be let and construction to begin on such 
lines within one year following the effective date of annexation. 

c. Set forth the method under which the municipality plans to finance 
extension of services into the area to be annexed. (1959, c. 
1O010AS835) 

Local Modification—Town of Beaufort: 
1963;0¢e 1189) 
The municipality, as a condition prece- 

dent to the right to annex, must file a report 
showing on its face strict compliance with 
statutory requirements, and upon review 
in superior court has the burden of sustain- 
ing the regularity, adequacy, veracity and 
validity of the report and annexation ordi- 
nance by competent evidence. Huntley v. 
Potters 255% N,o Ce 619:9122 Se Eh aiedyr 681 
(1961). 
Record Sustaining Finding of Compli- 

ance.—Where the record discloses the plans 
of the municipality for extending municipal 
services to the area annexed, itemizing the 
cost, and that such cost would be obtained 
from current taxes, the record supports a 
finding by the court of compliance with 
this section, and such finding will not be 
disturbed in the absence of evidence to the 
contrary of sufficient weight to overcome 
the prima facie presumption of regularity. 
Huntley v. Potter, 255 N. C. 619, 122 S. E. 
(2d) 681 (1961). 

§ 160-453.4. Character of area to be annexed.—(a) A municipal governing 
board may extend the municipal corporate limits to include any area which meets 
the general standards of subsection (b), and which meets the requirements of 
subsection (c). 

(b) The total area to be annexed must meet the following standards: 
(1) It must be adjacent or contiguous to the municipality’s boundaries at 

the time the annexation proceeding is begun. 
(2) At least one eighth of the aggregate external boundaries of the area must 

coincide with the municipal boundary. 
(3) No part of the area shall be included within the boundary of another in- 

corporated municipality. 
(c) The area to be annexed must be developed for urban purposes. An area 

developed for urban purposes is defined as any area which is so developed that at 
least sixty per cent (60%) of the total number of lots and tracts in the area at the 
time of annexation are used for residential, commercial, industrial, institutional or 
governmental purposes, and is subdivided into lots and tracts such that at least 
sixty per cent (60%) of the total acreage, not counting the acreage used at the 
time of annexation for commercial, industrial, governmental or institutional pur- 
poses, consists of lots and tracts five acres or less in size. 

(d) In fixing new municipal boundaries, a municipal governing board shall, 
wherever practical, use natural topographic features such as ridge lines and streams 
and creeks as boundaries, and if a street is used as a boundary, include within the 
municipality developed land on both sides of the street. (1959, c. 1010, s. 4.) 

Annexation Ordinance Statement Insuf- 
ficient without Specific Findings.—A state- 
ment in an annexation ordinance that the 

area to be annexed is in the process of 
being developed for urban purposes and 
that more than 60 per cent of the area is 
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in use for residential, commercial, industrial, 
governmental or institutional purposes, 
and at least 60 per cent of the total 
acreage, not counting the acreage so 
used, consists of lots and tracts five acres 
or less in size, does not meet the require- 
ments of this section, the statement being 
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a mere conclusion without specific findings 
or showing on the face of the record as 
to the method used by the municipality in 
making its calculations or any showing as 
to the present use of any particular tract. 
Hiumntley vale otters cbou Nw G619, 12205874. 
(2d) 681 (1961). 

§ 160-453.5. Procedure for annexation—(a) Notice of Intent—Any mu- 
nicipal governing board desiring to annex territory under the provisions of this 
part shall first pass a resolution stating the intent of the municipality to consider 
annexation. Such resolution shall describe the boundaries of the area under con- 
sideration and fix a date for a public hearing on the question of annexation, the date 
for such public hearing to be not less than thirty days and not more than sixty days 
following passage of the resolution. 

(b) Notice of Public Hearing—The notice of public hearing shall 
(1) Fix the date, hour and place of the public hearing. 
(2) Describe clearly the boundaries of the area under consideration. 
(3) State that the report required in § 160-453.3 will be available at the 

office of the municipal clerk at least fourteen days prior to the date of 
the public hearing. 

Such notice shall be given by publication in a newspaper having general circula- 
tion in the municipality once a week for at least four successive weeks prior to the 
date of the hearing. The period from the date of the first publication to the date 
of the last publication, both dates inclusive, shall be not less than twenty-two days 
including Sundays, and the date of the last publication shall be not more than seven 
days preceding the date of public hearing. If there be no such newspaper, the 
municipality shall post the notice in at least five public places within the municipality 
and at least five public places in the area to be annexed for thirty days prior to the 
date of public hearing. 

(c) Action Prior to Hearing—At least fourteen days before the date of the 
public hearing, the governing board shall approve the report provided for in § 
160-453.3, and shall make it available to the public at the office of the municipal 
clerk. In addition, the municipality may prepare a summary of the full report for 
public distribution. 

(d) Public Hearing —At the public hearing a representative of the municipality 
shall first make an explanation of the report required in § 160-453.3. Following 
such explanation, all persons resident or owning property in the territory described 
in the notice of public hearing, and all residents of the municipality, shall be given 
an opportunity to be heard. 

(e) Passage of the Annexation Ordinance——The municipal governing board 
shall take into consideration facts presented at the public hearing and shall have 
authority to amend the report required by § 160-453.3 to make changes in the 
plans for serving the area proposed to be annexed so long as such changes meet 
the requirements of § 160-453.3. At any regular or special meeting held no sooner 
than the seventh day following the public hearing and not later than sixty days 
following such public hearing, the governing board shall have authority to adopt 
an ordinance extending the corporate limits of the municipality to include all, or 
such part, of the area described in the notice of public hearing which meets the 
requirements of § 160-453.4 and which the governing board has concluded should 
be annexed. The ordinance shall: 

(1) Contain specific findings showing that the area to be annexed meets the 
requirements of § 160-453.4. ‘The external boundaries of the area to 
be annexed shall be described by metes and bonds. In showing the 
application of § 160-453.4 (c) and (d) to the area, the governing board 
may refer to boundaries set forth on a map of the area and incorporate 
same by reference as a part of the ordinance. 
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(2) A statement of the intent of the municipality to provide services to the 
area being annexed as set forth in the report required by § 160-453.3. 

(3) A specific finding that on the effective date of annexation the municipality 
will have funds appropriated in sufficient amount to finance construc- 
tion of any water and sewer lines found necessary in the report required 
by § 160-453.3 to extend the basic water and/or sewer system of the 
municipality into the area to be annexed, or that on the effective date 
of annexation the municipality will have authority to issue bonds in an 
amount sufficient to finance such construction. If authority to issue 
such bonds must be secured from the electorate of the municipality 
prior to the effective date of annexation, then the effective date of 
annexation shall be no earlier than the day following the statement of 
the successful result of the bond election. 

(4) Fix the effective date of annexation. The effective date of annexation 
may be fixed for any date within twelve months from the date of passage 
of the ordinance. 

(f) Effect of Annexation Ordinance——From and after the effective date of the 
annexation ordinance, the territory and its citizens and property shall be subject to 
all debts, laws, ordinances and regulations in force in such municipality and shall 
be entitled to the same privileges and benefits as other parts of such municipality. 
The newly annexed territory shall be subject to municipal taxes levied for the fiscal 
year following the effective date of annexation. If the effective date of annexation 
falls between January 1 and June 30, the municipality shall, for purposes of levying 
taxes for the fiscal year beginning July 1 following the date of annexation, obtain 
from the county a record of property in the area being annexed which was listed 
for taxation as of said January 1. If the effective date of annexation falls between 
June 1 and June 30, and the effective date of the privilege license tax ordinance of 
the annexing municipality is June 1, then businesses in the area to be annexed shall 
be liable for taxes imposed in such ordinance from and after the effective date of 
annexation, 

(g) Simultaneous Annexation Proceedings——If a municipality is considering 
the annexation of two or more areas which are all adjacent to the municipal 
boundary but are not adjacent to one another, it may undertake simultaneous pro- 
ceedings under authority of this part for the annexation of such areas. 

(h) Remedies for Failure to Provide Services.—If, not earlier than one year 
from the effective date of annexation, and not later than fifteen months from the 
effective date of annexation, any person owning property in the annexed territory 
shall believe that the municipality has not followed through on its service plans 
adopted under the provisions of §§ 160-453.3 (3) and 160-453.5 (e), such person 
may apply for a writ of mandamus under the provisions of article 40, chapter 1 of 
the General Statutes. Relief may be granted by the judge of superior court 

(1) If the municipality has not provided the services set forth in its plan 
submitted under the provisions of § 160-453.3 (3) a on substantially 
the same basis and in the same manner as such services were provided 
within the rest of the municipality prior to the effective date of annexa- 
tion, and 

(2) If at the time the writ is sought such services set forth in the plan sub- 
mitted under the provisions of § 160-453.3 (3) a are still being pro- 
vided on substantially the same basis and in the same manner as on 
the date of annexation of the municipality. 

Relief may also be granted by the judge of superior court 

(1) If the plans submitted under the provisions of § 160-453.3 (3) c require 
Biss construction of major trunk water mains and sewer outfall lines 
an 

(2) If contracts for such construction have not yet been let. 
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If a unit is issued, costs in the action, including a reasonable attorney’s fee for 
such aggrieved person, shall be charged to the municipality. (1959, c. 1010, s. 5.) 

Applied in Huntley v. Potter, 255 N. C. Electric Membership Corp., 253 N. C. 596, 
619, 122 S. E. (2d) 681 (1961). 117 S. E. (2d) 812 (1961). 

Cited in Duke Power Co. v. Blue Ridge 

§ 160-453.6. Appeal—(a) Within thirty days following the passage of an 
annexation ordinance under authority of this part, any person owning property in 
the annexed territory who shall believe that he will suffer material injury by rea- 
son of the failure of the municipal governing board to comply with the procedure 
set forth in this part or to meet the requirements set forth in § 160-453.4 as they 
apply to his property may file a petition in the superior court of the county in which 
the municipality is located seeking review of the action of the governing board. 

(b) Such petition shall explicitly state what exceptions are taken to the action 
of the governing board and what relief the petitioner seeks. Within five days after 
the petition is filed with the court, the person seeking review shall serve copies of 
the petition by registered mail, return receipt requested, upon the municipality. 

(c) Within fifteen days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the municipality shall transmit 
to the reviewing court 

(1) A transcript of the portions of the municipal journal or minute book in 
which the procedure for annexation has been set forth and 

(2) A copy of the report setting forth the plans for extending services to the 
annexed area as required in § 160-453.3. 

(d) If two or more petitions for review are submitted to the court, the court 
may consolidate all such petitions for review at a single hearing, and the municipality 
shall be required to submit only one set of minutes and one report as required in 
subsection (c). 

(e) At any time before or during the review proceeding, any petitioner or peti- 
tioners may apply to the reviewing court for an order staying the operation of the 
annexation ordinance pending the outcome of the review. The court may grant or 
deny the stay in its discretion upon such terms as it deems proper, and it may 
permit annexation of any part of the area described in the ordinance concerning 
which no question for review has been raised. 

(f) The court shall fix the date for review of annexation proceedings under 
this chapter, which review date shall preferably be within thirty days following 
the last day for receiving petitions to the end that review shall be expeditious and 
without unnecessary delays. The review shall be conducted by the court without 
a jury. The court may hear oral arguments and receive written briefs, and may 
take evidence intended to show either 

1) That the statutory procedure was not followed or 
(2) That the provisions of § 160-453.3 were not met, or 
(3) That the provisions of § 160-453.4 have not been met. 

(g) The court may affirm the action of the governing board without change, or 
it ma 

( 1) Remand the ordinance to the municipal governing board for further pro- 
ceedings if procedural irregularities are found to have materially 
prejudiced the substantive rights of any of the petitioners. 

(2) Remand the ordinance to the municipal governing board for amendment 
of the boundaries to conform to the provisions of § 160-453.4 if it finds 
that the provisions of § 160-453.4 have not been met; provided, that the 
court cannot remand the ordinance to the municipal governing board 
with directions to add area to the municipality which was not included 
in the notice of public hearing and not provided for in plans for service. 

(3) Remand the report to the municipal governing board for amendment of 
the plans for providing services to the end that the provisions of § 160- 
453.3 are satisfied. 
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If any municipality shall fail to take action in accordance with the court’s instruc- 
tions upon remand within three months from receipt of such instructions, the an- 
nexation proceeding shall be deemed null and void. 

(h) Any party to the review proceedings, including the municipality, may ap- 
peal to the Supreme Court from the final judgment of the superior court under 
rules of procedure applicable in other civil cases. The appealing party may apply 
to the superior court for a stay in its final determination, or a stay of the annexa- 
tion ordinance, whichever shall be appropriate, pending the outcome of the appeal 
to the Supreme Court; provided, that the superior court may, with the agreement 
of the municipality, permit annexation to be effective with respect to any part of the 
area concerning which no appeal is being made and which can be incorporated 
into the city without regard to any part of the area concerning which an appeal is 
being made. 

(i) If part or all of the area annexed under the terms of an annexation ordi- 
nance is the subject of an appeal to the superior or Supreme Court on the effective 
date of the ordinance, then the ordinance shall be deemed amended to make the 
effective date with respect to such area the date of the final judgment of the superior 
or Supreme Court, whichever is appropriate, or the date the municipal governing 
board completes action to make the ordinance conform to the court’s instructions in 
the.event of remand. (1959,c; 1010.s.6.) 

Record Must Show Prima Facie Com- 
pliance.—Upon review in the superior court 
of a municipal annexation ordinance enacted 
pursuant to this article, the record of the 
proceedings, including the report and an- 
nexation ordinance, must show prima facie 
complete and substantial compliance with 
this article as a condition precedent to the 
right of the municipality to annex the ter- 
ritory. Huntley v. Potter, 255 N. C. 619, 
122 S. E. (2d) 681 (1961); In re Annexation 
Ordinance, 255 N. C. 633,°122S. E,. (2d) 
690 (1961). 
Which Puts Burden on Petitioners to 

Prove Prejudicial Irregularity—wW here, 
upon review in the superior court of an 
annexation ordinance, the record of the 
proceeding shows prima facie that there 
has been substantial compliance with the 
requirements and provisions of the annex- 
ation statute, the burden is upon petitioners 
to show by competent evidence failure on 
the part of the municipality to comply with 
the statutory requirements as a matter of 
fact, or irregularity in the proceedings 
which materially prejudices the substantive 
rights of petitioners. Huntley v. Potter, 
255 N. C. 619, 122 S. E. (2d) 681 (1961); In 
re Annexation Ordinance, 255 N. C. 633, 
1925S) Haed)s 690. (1961). 

The burden is upon petitioners in such 
case by reason of the presumption that 
public officials will discharge their duties 
in good faith and exercise their powers in 
accord with the spirit and purpose of the 
law. Huntley v. Potter, 255 N. C. 619, 122 
S. E. (2d) 681 (1961). 

Court May Not Amend Record.—The 
superior court itself is without authority 
to amend the report, ordinance or other 
part of the record. This is true even if evi- 
dence is presented which justifies amend- 
ment. Huntley v. Potter, 255 N. C. 619, 
122 S. E. (2d) 681 (1961). 

But Must Remand Where Compliance 
Not Shown by Record.—Under this sec- 
tion, if the record of annexation proceed- 
ings on its face fails to show substantial 
compliance with any essential provision of 
the article, the superior court upon review 
must remand to the governing board for 
amendment with respect to such noncom- 
pliance. Huntley v. Potter, 255 N. C. 619, 
122 S. E. (2d) 681 (1961). 
When Court May Permit Annexation of 

Part of Area—The superior court may 
permit, under subsection (h) of this sec- 
tion, an annexation ordinance to be effec- 
tive with respect to a part of the area pro- 
posed only when there is no appeal in 
regard to such part and the municipality 
agrees to the order for such partial annex- 
ation. Huntley v., Potter, 255 N.C. 619, 
122 S. E. (2d) 681 (1961). 
Where an order is issued restraining the 

operation of an annexation ordinance as to 
the entire area pending review, subsection 
(e) of this section has no application, since 
the statute permits the court to approve 
the annexation of a part of the proposed 
area only when no question for review has 
been raised as to such part. Huntley v. 
Potter, 255 |N.-C.°619; .122¢S.7B. 2(2d) 681 
(1961). 

§ 160-453.7. Annexation recorded.—Whenever the limits of a municipality 
are enlarged in accordance with the provisions of this part, it shall be the duty of 
the mayor of the municipality to cause an accurate map of such annexed territory, 
together with a copy of the ordinance duly certified, to be recorded in the office 
of the register of deeds of the county or counties in which such territory is situated 
and in the office of the Secretary of State. (1959, c. 1010, s. 7.) 
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§ 160-453.8. Authorized expenditures—Municipalities initiating annex- 
ations under the provisions of this part are authorized to make expenditures for 
surveys required to describe the property under consideration or for any other 
purpose necessary to plan for the study and/or annexation of unincorporated 
territory adjacent to the municipality. In addition, following final passage of the 
annexation ordinance, the annexing municipality shall have authority to proceed 
with expenditures for construction of water and sewer lines and other capital 
facilities and for any other purpose calculated to bring services into the annexed 
area in a more effective and expeditious manner prior to the effective date of an- 
Hexavon glo, Ce UL. Swor) 

§ 160-453.9. Definitions —The following terms where used in this part shall 
have the following meanings, except where the context clearly indicates a different 
meaning : 

(1) “Contiguous area” shall mean any area which, at the time annexation 
procedures are initiated, either abuts directly on the municipal bound- 
ary or is separated from the municipal boundary by a street or street 
right of way, a creek or river, the right of way of a railroad or other 
public service corporation, lands owned by the municipality or some 
other political subdivision, or lands owned by the State of North 
Carolina. , 

(2) “Used for residential purposes” shall mean any lot or tract five acres or 
less in size on which is constructed a habitable dwelling unit. (1959, 
CrLOTO St 0) 

Quoted in Huntley v. Potter, 255 N. C. 
619, 122 S. E. (2d) 681 (1961). 

§ 160-453.10. Land estimates.—In determining degree of land subdivision 
for purposes of meeting the requirements of § 160-453.4, the municipality shall use 
methods calculated to provide reasonably accurate results. In determining whether 
the standards set forth in § 160-453.4 have been met on appeal to the superior 
court under § 160-453.6, the reviewing court shall accept the estimates of the 
municipality : 

(1) As to total area if the estimate is based on an actual survey, or on county 
tax maps or records, or on aerial photographs, or on some other rea- 
sonably reliable map used for official purposes by a governmental agency 
unless the petitioners on appeal demonstrate that such estimates are in 
error in the amount of five per cent (5%) or more. 

(2) As to degree of land subdivision, if the estimates are based on an actual 
survey, or on county tax maps or records, or on aerial photographs, 
or on some other reasonably reliable source, unless the petitioners on 
appeal show that such estimates are in error in the amount of five per 
Cen elas eon mores 1959 (col O10) soe Os) 

Applied in Huntley v. Potter, 255 N. C. 
619, 122 S. E. (2d) 681 (1961). 

§ 160-453.11. Effect of part on other laws.—F rom and after July 1, 1959, this 
part shall be in full force and effect with respect to all municipalities having a popu- 
lation of less than five thousand (5,000) persons according to the last preceding 
federal decennial census. The provisions of article 36 of chapter 160 of the General 
Statutes of North Carolina shall remain in full force and effect with respect to such 
municipalities as an alternative procedure until June 30, 1962. From and after 
July 1, 1962, all the provisions of article 36 of chapter 160 of the General Statutes 
of North Carolina, with the exception of § 160-452 as it exists at the time of the 
passage of this part or as it may be amended at this session of the General Assembly, 
shall be repealed. Insofar as the provisions of this part are inconsistent with the 
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provisions of any other law, the provisions of this part shall be controlling. (1959, 
CHLOLO Modi S6lans Gans ely) 

Editor’s Note—The 1961 amendment 
changed “1961,” appearing in the second 
and third sentences, to 1962.” 

§ 160-453.12. Counties excepted from part; part 1 continued for such coun- 
ties—The provisions of this part shall not apply to the following counties: 
Alleghany, Cumberland, Edgecombe, Franklin, Halifax, Harnett, Iredell, Nash, 
Pender, Perquimans, Person and Randolph, provided the provisions of this part 
shall apply to the town of Battleboro in Edgecombe and Nash counties. 

Notwithstanding any other provisions of this part, part 1 of article 36 of chap- 
ter 160 of the General Statutes of North Carolina and specifically G. S$. 160-452, 
as the same may be rewritten or amended, shall remain in full force and effect as to 
the counties herein named. (1959, c, 1010, s..12; 1961, c. 1081.) 

Editor’s Note.——The 1961 amendment apply to the town of Battleboro in Edge- 
added at the end of the first paragraph combe and Nash counties.” 
“provided the provisions of this part shall 

Part 3. Municipalities of 5,000 or More. 

§ 160-453.13. Declaration of policy.—It is hereby declared as a matter of 
State policy: 

(1) That sound urban development is essential to the continued economic de- 
velopment of North Carolina; 

(2) That municipalities are created to provide the governmental services 
essential for sound urban development and for the protection of health, 
safety and welfare in areas being intensively used for residential, com- 
mercial, industrial, institutional and governmental purposes or in areas 
undergoing such development ; 

(3) That municipal boundaries should be extended in accordance with legisla- 
tive standards applicable throughout the State, to include such areas 
and to provide the high quality of governmental services needed therein 
for the public health, safety and welfare; 

(4) That new urban development in and around municipalities having a popu- 
lation of five thousand (5,000) or more persons is more scattered than 
in and around smaller municipalities, and that such larger municipalities 
have greater difficulty in expanding municipal utility systems and other 
service facilities to serve such scattered development, so that the legisla- 
tive standards governing annexation by larger municipalities must take 
these facts into account if the objectives set forth in this section are to 
be attained ; 

(5) That areas annexed to municipalities in accordance with such uniform 
legislative standards should receive the services provided by the an- 
nexing municipality as soon as possible following annexation. (1959, 
ce 1009, 5,512) 

Quoted in In re Annexation Ordinances, 
253 N. C. 637, 117 S. E. (2d) 795 (1961). 

§ 160-453.14. Authority to annex.—The governing board of any municipality 
having a population of five thousand (5,000) or more persons according to the last 
federal decennial census may extend the corporate limits of such municipality under 
the procedure set forth in this part. (1959, c. 1009, s. 2.) 

This section is constitutional. In re An- did not delegate to the municipalities of 
nexation Ordinances, 253 N. C. 637, 117 S. the State having a population of 5,000 or 
E. (2d) 795 (1961). more any discretion with respect to the 
No Discretion Delegated to Municipali- provisions of the law. The guiding stand- 

ties—It is clear that by the enactment of ards and requirements of the act are set 
part 3 of this article the General Assembly out in great detail. The only discretion 
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given to the governing boards of such 
municipalities is the permissive or discre- 
tionary right to use this new method of 
annexation, provided such boards conform 
to the procedure and meet the require- 

Cu. 160. Municrpat, CorPoRATIONS § 160-453.15 

ments set out in the act as a condition 
precedent to the right to annex. In re An- 
nexation Ordinances, 253 N. C. 637, 117 S. 
E. (2d) 795 (1961). 

§ 160-453.15. Prerequisites to annexation; ability to serve; report and plans. 
—A municipality exercising authority under this part shall make plans for the ex- 
tension of services to the area proposed to be annexed and shall, prior to the public 
hearing provided for in § 160-453.17, prepare a report setting forth such plans to 
provide services to such area. The report shall include: 

(1) A map or maps of the municipality and adjacent territory to show the 
following information: 

a. The present and proposed boundaries of the municipality. 
b. The present major trunk water mains and sewer interceptors and 

outfalls, and the proposed extensions of such mains and out- 
falls as required in subdivision (3) of this section. 

c. The general land use pattern in the area to be annexed. 
(2) A statement showing that the area to be annexed meets the require- 

ments of § 160-453.16. 
(3) A statement setting forth the plans of the municipality for extending to 

the area to be annexed each major municipal service performed within 
the municipality at the time of annexation. Specifically, such plans 
shall: 

a. Provide for extending police protection, fire protection, garbage 
collection and street maintenance services to the area to be 
annexed on the date of annexation on substantially the same 
basis and in the same manner as such services are provided 
within the rest of the municipality prior to annexation. If a 
water distribution system is not available in the area to be an- 
nexed, the plans must call for reasonably effective fire protection 
services until such time as water lines are made available in 
such area under existing municipal policies for the extension of 
water lines. 

b. Provide for extension of major trunk water mains and sewer 
outfall lines into the area to be annexed so that when such lines 
are constructed, property owners in the area to be annexed will 
be able to secure public water and sewer service, according to 
the policies in effect in such municipality for extending water and 
sewer lines to individual lots or subdivisions. 

c. If extension of major trunk water mains and sewer outfall lines 
into the area to be annexed is necessary, set forth a proposed 
timetable for construction of such mains and outfalls as soon 
as possible following the effective date of annexation. In any 
event, the plans shall call for contracts to be let and construc- 
tion to begin within twelve months following the effective date 
of annexation. 

d. Set forth the method under which the municipality plans to fi- 
nance extension of services into the area to be annexed. (1959, 
cmlOOO%si:3.) 

Plans for Extension of Services Must Be 
Made.—The requirement of plans for ex- 
tension to the area to be annexed of all 
major municipal services performed within 
the municipality at the time of annexation 
is a condition precedent to annexation. In 
re Annexation Ordinance, 255 N. C. 633, 
122 S. E. (2d) 690 (1961). 
And City May Not Delegate Duty of 

Extending Services—The city must fur- 
nish major municipal services to areas an- 
nexed as provided by parts 2 and 3 of this 
article. The performance of this duty may 
not be made to depend upon a doubtful 
contingency, and may not be delegated to 
others by the city so as to relieve the city 
of the duty. If other parties are obligated 
to the city to perform such duty, the city 
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must enforce the obligation directly against 
such parties and may not be otherwise 
relieved of its primary duty to the area 
which it seeks to make a part of the city 
for all other purposes. In re Annexation 
Ordinance, 255 N.C. 633,9122 S.-i. (2d) 
690 (1961). 

But Plans May Provide for Only Needed 
Services.—Plans for extension of services 
may, of course, take into consideration all 
circumstances and provide only for services 
if and when needed. In re Annexation 
Ordinance, s255mNe Ca 635.02 2mou Lan (ed) 
690 (1961). 

Thus, City Must Plan to Maintain Streets. 
—So far as an annexation proceeding is 
concerned, the primary duty of street main- 
tenance in an area after annexation is upon 
the city, and it must in good faith make 
plans to maintain the streets, whether paved 
or unpaved, “on substantially the same 
basis and in the same manner as _ such 
services are provided within the rest of 
the municipality prior to annexation.” In 
re Annexation Ordinance, 255 N. C. 633, 
122 S. E. (2d) 690 (1961). 
And Not Limit Its Duty to Streets Meet- 

ing Certain Standards—A municipality 
may not limit its obligations to maintain 
streets in the area to be annexed by it to 
those streets which are improved to stipu- 
lated standards by the landowners and de- 
velopers in the area. Any obligation of the 
landowners and developers to the city to 
improve the streets is a matter between 
them and the municipality and is irrelevant 
to the question of the sufficiency of the 
annexation ordinance to meet the require- 
ments of the statute. In re Annexation Or- 
dinance, 255 N. C. 633, 122 S. E. (2d) 690 
(1961). 
Even if the property owners and devel- 

opers in the area to be annexed are under 
duty to the city to pave all streets and pro- 
vide storm sewers and curb and gutter, the 
city is in no position to rely on this obli- 
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gation in an annexation proceeding and 
thereby shift to others the duty which this 
article imposes on the city as a condition 
precedent to annexation. In re Annexation 
Ordinance,’ 2557N) Cr 633,7122° S27, EM (2d) 
690 (1961). 
And May Not Limit Water and Sewer 

Services to Existing Lines—Where an 
annexation ordinance contains no plans for 
the municipality to extend water and sewer 
services in the area to be annexed beyond 
those services presently in existence in the 
area unless the water and sewer lines are 
extended by landowners and developers in 
the area, the ordinance fails to meet the 
requirements of subdivision (3) b of this 
section. In re Annexation Ordinance, 255 
N. C. 633, 122 S. E. (2d) 690 (1961). 

Since Equal Service Is Required.—This 
article requires that the services be pro- 
vided on substantially the same basis and 
in the same manner as such services are 
provided within the rest of the municipality 
prior to annexation. When a municipality 
engages in supplying water to its inhabi- 
tants, it owes the duty of equal service to 
consumers within its corporate limits, as a 
general rule. In re Annexation Ordinance, 
255 N. C. 633, 122 S. E. (2d) 690 (1961). 
The cost of water and sewer extensions 

may be assessed upon the lots or parcels 
of land abutting directly on lateral mains 
of water and sewer systems pursuant to §§ 
160-241 to 160-248 and 160-255. In re An- 
nexation Ordinance, 255 N. C. 633, 122 S. 
E. (2d) 690 (1961). 

Full Compliance as to Police and Fire 
Protection Shown.—Record of annexation 
proceedings held to show prima facie full 
compliance with this section in regard to 
extension of police and fire protection to 
the area to be annexed. In re Annexation 
Ordinance, 255 N.#Cm633, 122 S: Ee (2d) 
690 (1961). 

Cited in Upchurch v. Raleigh, 252 N. C. 
676, 114 S. E. (2d) 772 (1960). 

§ 160-453.16. Character of area to be annexed.—(a) A municipal governing 
board may extend the municipal corporate limits to include any area 

(1) Which meets the general standards of subsection (b), and 
(2) Every part of which meets the requirements of either subsection (c) or 

subsection (d). 
(b) The total area to be annexed must meet the following standards: 

(1) It must be adjacent or contiguous to the municipality’s boundaries at the 
time the annexation proceeding is begun. 

(2) At least one eighth of the aggregate external boundaries of the area must 
coincide with the municipal boundary. 

(3) No part of the area shall be included within the boundary of another in- 
corporated municipality. 

(c) Part or all of the area to be annexed must be developed for urban purposes. 
An area developed for urban purposes is defined as any area which meets any one 
of the following standards: 

(1) Has a total resident population equal to at least two persons for each acre 
of land included within its boundaries ; or 

(2) Has a total resident population equal to at least one person for each acre 
of land included within its boundaries, and is subdivided into lots and 
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tracts such that at least sixty per cent (60%) of the total acreage con- 
sists of lots and tracts five acres or less in size and such that at least 
sixty per cent (60%) of the total number of lots and tracts are one acre 
or less in size; or 

(3) Is so developed that at least sixty per cent (60%) of the total number 
of lots and tracts in the area at the time of annexation are used for 
residential, commercial, industrial, institutional or governmental pur- 
poses, and is subdivided into lots and tracts such that at least sixty per 
cent (60%) of the total acreage, not counting the acreage used at the 
time of annexation for commercial, industrial, governmental or institu- 
tional purposes, consists of lots and tracts five acres or less in size. 

(d) In addition to areas developed for urban purposes, a governing board may 
include in the area to be annexed any area which does not meet the requirements of 
subsection (c) if such area either: 

(1) Lies between the municipal boundary and an area developed for urban 
purposes so that the area developed for urban purposes is either not 
adjacent to the municipal boundary or cannot be served by the mu- 
nicipality without extending services and/or water and/or sewer lines 
through such sparsely-developed area; or 

(2) Is adjacent, on at least sixty per cent (60%) of its external boundary, 
to any combination of the municipal boundary and the boundary of an 

{ area or areas developed for urban purposes as defined in subsection (c). 
The purpose of this subsection is to permit municipal governing boards to extend 

corporate limits to include all nearby areas developed for urban purposes and where 
necessary to include areas which at the time of annexation are not yet developed 
for urban purposes but which constitute necessary land connections between the 
municipality and areas developed for urban purposes or between two or more areas 
developed for urban purposes. 

(e) In fixing new municipal boundaries, a municipal governing board shall, 
wherever practical, use natural topographic features such as ridge lines and streams 
and creeks as boundaries, and if a street is used as a boundary, include within the 
municipality land on both sides of the street and such outside boundary may not 
extend more than 200 feet beyond the right of way of the street. (1959, c. 1009, 
s. 4.) 

Inclusion of Undeveloped Tract——Where 
the area proposed to be annexed by a mu- 
nicipality, when considered as a whole, 
meets the requirements of subsections (b) 
anda (C)mOtmtniseisectionsmtnes tact athatma 
part of the area is an undeveloped tract 
which does not comply with the standards 
set out in statute does not require that 
such part be excluded from annexation. 
In re Annexation Ordinance, 255 N. C. 633, 
122 S. E. (2d) 690 (1961). 
The language of this section simply 

means that where a developed tract and an 
undeveloped tract are included in an area 
to be annexed, and the developed tract 
complies with subsection (c), but when 

the undeveloped tract is added, the area 
as a whole does not so comply, then the 
undeveloped tract must be excluded unless 
it complies with one of the requirements 
of subsection (d). In re Annexation Or- 
dinance, 255 N. C. 633, 122 S. E. (2d) 690 
(1961). 
Record of annexation proceedings held 

to show prima facie full compliance with 
requirements of this section as to the char- 
acter of the area to be annexed. In re An- 
nexation Ordinance, 255 N. C. 633, 122 S. 
E. (2d) 690 (1961). 

Cited in In re Annexation Ordinances, 
263. NUC.1637 9117, Sab 2d)e795 (1961). 

§ 160-453.17. Procedure for annexation.—(a) Notice of Intent—Any mu- 
nicipal governing board desiring to annex territory under the provisions of this part 
shall first pass a resolution stating the intent of the municipality to consider annexa- 
tion. Such resolution shall describe the boundaries of the area under consideration 
and fix a date for a public hearing on the question of annexation, the date for such 
public hearing to be not less than thirty days and not more than sixty days following 
passage of the resolution. 

(b) Notice of Public Hearing —The notice of public hearing shall 
(1) Fix the date, hour and place of the public hearing. 
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(2) Describe clearly the boundaries of the area under consideration. 
(3) State that the report required in § 160-453.15 will be available at the 

office of the municipal clerk at least fourteen days prior to the date of 
the public hearing. 

Such notice shall be given by publication in a newspaper having general circu- 
lation in the municipality once a week for at least four successive weeks prior to 
the date of the hearing. The period from the date of the first publication to the date 
of the last publication, both dates inclusive, shall be not less than twenty-two days 
including Sundays, and the date of the last publication shall be not more than seven 
days preceding the date of public hearing. If there be no such newspaper, the mu- 
nicipality shall post the notice in at least five public places within the municipality 
and at least five public places in the area to be annexed for thirty days prior to the 
date of public hearing. 

(c) Action Prior to Hearing—At least fourteen days before the date of the 
public hearing, the governing board shall approve the report provided for in § 160- 
453.15, and shall make it available to the public at the office of the municipal clerk. 
In addition, the municipality may prepare a summary of the full report for public 
distribution. 

(d) Public Hearing—At the public hearing a representative of the municipality 
shall first make an explanation of the report required in § 160-453.15. Following 
such explanation, all persons resident or owning property in the territory described 
in the notice of public hearing, and all residents of the municipality, shall be given 
an opportunity to be heard. 

(e) Passage of the Annexation Ordinance—The municipal governing board 
shall take into consideration facts presented at the public hearing and shall have 
authority to amend the report required by § 160-453.15 to make changes in the 
plans for serving the area proposed to be annexed so long as such changes meet 
the requirements of § 160-453.15. At any regular or special meeting held no sooner 
than the seventh day following the public hearing and no later than sixty days 
following such public hearing, the governing board shall have authority to adopt 
an ordinance extending the corporate limits of the municipality to include all, or 
such part, of the area described in the notice of public hearing which meets the re- 
quirements of § 160-453.16 and which the governing board has concluded should 
be annexed. The ordinance shall : 

(1) Contain specific findings showing that the area to be annexed meets the 
requirements of § 160-453.16. The external boundaries of the area to 
be annexed shall be described by metes and bounds. In showing the 
application of § 160-453.16 (c) and (d) to the area, the governing board 
may refer to boundaries set forth on a map of the area and incorporate 
same by reference as a part of the ordinance. 

(2) A statement of the intent of the municipality to provide services to the 
area being annexed as set forth in the report required by § 160-453.15. 

(3) A specific finding that on the effective date of annexation the municipality 
will have funds appropriated in sufficient amount to finance construction 
of any major trunk water mains and sewer outfalls found necessary in 
the report required by § 160-453.15 to extend the basic water and/or 
sewer system of the municipality into the area to be annexed, or that 
on the effective date of annexation the municipality will have authority 
to issue bonds in an amount sufficient to finance such construction. If 
authority to issue such bonds must be secured from the electorate of the 
municipality prior to the effective date of annexation, then the effective 
date of annexation shall be no earlier than the day following the state- 
ment of the successful result of the bond election. 

(4) Fix the effective date of annexation. The effective date of annexation 
may be fixed for any date within twelve months from the date of 
passage of the ordinance. 
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(f) Effect of Annexation Ordinance——From and after the effective date of the 
annexation ordinance, the territory and its citizens and property shall be subject to 
all debts, laws, ordinances and regulations in force in such municipality and shall be 
entitled to the same privileges and benefits as other parts of such municipality. The 
newly annexed territory shall be subject to municipal taxes levied for the fiscal year 
following the effective date of annexation. Provided that annexed property which 
is a part of a sanitary district, which has installed water and sewer lines, paid for 
by the residents of said district, shall not be subject to that part of the municipal 
taxes levied for debt service for the first five years after the effective date of annexa- 
tion. If this proviso should be declared by a court of competent jurisdiction to be 
in violation of any provision of the federal or State Constitution, the same shall not 
affect the remaining provisions of this part. If the effective date of annexation falls 
between January 1 and June 30, the municipality shall, for purposes of levying taxes 
for the fiscal year beginning July 1 following the date of annexation, obtain from 
the county a record of property in the area being annexed which was listed for 
taxation as of said January 1. If the effective date of annexation falls between June 
1 and June 30, and the effective date of the privilege license tax ordinance of the 
annexing municipality is June 1, then businesses in the area to be annexed shall 
be liable for taxes imposed in such ordinances from and after the effective date of 
annexation. 

(g) Simultaneous Annexation Proceedings.—If a municipality is considering the 
annexation of two or more areas which are all adjacent to the municipal boundary 
but are not adjacent to one another, it may undertake simultaneous proceedings 
under authority of this part for the annexation of such areas. 

(h) Remedies for Failure to Provide Services—lIf, not earlier than one year 
from the effective date of annexation, and not later than fifteen months from the 
effective date of annexation, any person owning property in the annexed territory 
shall believe that the municipality has not followed through on its service plans 
adopted under the provisions of §§ 160-453.15 (3) and 160-453.17 (e), such per- 
son may apply for a writ of mandamus under the provisions of article 40, chapter 1 
of the General Statutes. Relief may be granted by the judge of superior court 

(1) If the municipality has not provided the services set forth in its plan 
submitted under the provisions of § 160-453.15 (3) a on substantially 
the same basis and in the same manner as such services were provided 
within the rest of the municipality prior to the effective date of an- 
nexation, and 

(2) If at the time the writ is sought such services set forth in the plan 
submitted under the provisions of § 160-453.15 (3) a are still being 
provided on substantially the same basis and in the same manner as 
on the date of annexation of the municipality. 

Relief may also be granted by the judge of superior court 
(1) If the plans submitted under the provisions of § 160-453.15 (3) c require 

the construction of major trunk water mains and sewer outfall lines and 
(2) If contracts for such construction have not yet been let. 

If a writ is issued, costs in the action, including a reasonable attorney’s fee for 
such aggrieved person, shall be charged to the municipality. (1959, c. 1009, s. 5.) 

Quoted in Upchurch v. Raleigh, 252 N. 
Ci.6765114-S. BE. (2d) 4772, (1960). 

§ 160-453.18. Appeal—(a) Within thirty days following the passage of an 
annexation ordinance under authority of this part, any person owning property in 
the annexed territory who shall believe that he will suffer material injury by reason 
of the failure of the municipal governing board to comply with the procedure set 
forth in this part or to meet the requirements set forth in § 160-453.16 as they apply 
to his property may file a petition in the superior court of the county in which the 
municipality is located seeking review of the action of the governing board. 

(b) Such petition shall explicitly state what exceptions are taken to the action 
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of the governing board and what relief the petitioner seeks. Within five days after 
the petition is filed with the court, the person seeking review shall serve copies of the 
petition by registered mail, return receipt requested, upon the municipality. 

(c) Within fifteen days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the municipality shall transmit 
to the reviewing court 

(1) A transcript of the portions of the municipal journal or minute book in 
which the procedure for annexation has been set forth and 

(2) A copy of the report setting forth the plans for extending services to the 
annexed area as required in § 160-453.15. 

(d) If two or more petitions for review are submitted to the court, the court 
may consolidate all such petitions for review at a single hearing, and the munici- 
pality shall be required to submit only one set of minutes and one report as required 
in subsection (c). 

(e) At any time before or during the review proceeding, any petitioner or 
petitioners may apply to the reviewing court for an order staying the operation 
of the annexation ordinance pending the outcome of the review. The court may 
grant or deny the stay in its discretion upon such terms as it deems proper, and it 
may permit annexation of any part of the area described in the ordinance concern- 
ing which no question for review has been raised. 

(f) The court shall fix the date for review of annexation proceedings under this 
chapter, which review date shall preferably be within thirty days following the last 
day for receiving petitions to the end that review shall be expeditious and without 
unnecessary delays. The review shall be conducted by the court without a jury. 
The court may hear oral arguments and receive written briefs, and may take evi- 
dence intended to show either 

(1) That the statutory procedure was not followed or 
(2) That the provisions of § 160-453.15 were not met, or 
(3) That the provisions of § 160-453.16 have not been met. 

(g) The court may affirm the action of the governing board without change, 
or it may 

(1) Remand the ordinance to the municipal governing board for further 
proceedings if procedural irregularities are found to have materially 
prejudiced the substantive rights of any of the petitioners. 

(2) Remand the ordinance to the municipal governing board for amendment 
of the boundaries to conform to the provisions of § 160-453.16 if it finds 
that the provisions of § 160-453.16 have not been met; provided, that 
the court cannot remand the ordinance to the municipal governing 
board with directions to add area to the municipality which was not 
included in the notice of public hearing and not provided for in plans 
for service. 

(3) Remand the report to the municipal governing board for amendment of 
the plans for providing services to the end that the provisions of 
§ 160-453.15 are satisfied. 

If any municipality shall fail to take action in accordance with the court’s in- 
structions upon remand within three months from receipt of such instructions, the 
annexation proceeding shall be deemed null and void. 

(h) Any party to the review proceedings, including the municipality, may 
appeal to the Supreme Court from the final judgment of the superior court under 
rules of procedure applicable in other civil cases. ‘The appealing party may apply 
to the superior court for a stay in its final determination, or a stay of the annexation 
ordinance, whichever shall be appropriate, pending the outcome of the appeal to 
the Supreme Court; provided, that the superior court may, with the agreement 
of the municipality, permit annexation to be effective with respect to any part of the 
area concerning which no appeal is being made and which can be incorporated into 
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the city without regard to any part of the area concerning which an appeal is being 
made. 

(i) If part or all of the area annexed under the terms of an annexation ordinance 
is the subject of an appeal to the superior or Supreme Court on the effective date of 
the ordinance, then the ordinance shall be deemed amended to make the effective 
date with respect to such area the date of the final judgment of the superior or 
Supreme Court, whichever is appropriate, or the date the municipal governing 
board completes action to make the ordinance conform to the court’s instructions 
in the event of remand. (1959, c. 1009, s. 6.) 

Record Must Show Prima Facie Com- 
pliance——Upon review in the superior court 
of a municipal annexation ordinance enacted 
pursuant to parts 2 and 3 of this article, 
the record of the proceedings, including 
the report and annexation ordinance, must 
show prima facie complete and substantial 
compliance with this article as a condition 
precedent to the right of the municipality 
to annex the territory. In re Annexation 
Ordinancem:5 sare © moso telco a Omen (ed) 
690 (1961). 
Which Puts Burden on Petitioners to 

Prove Prejudicial Irregularity—wWhere an 

nance and a petition has been filed re- 
questing review of the annexation proceed- 
ings, and the proceedings show prima facie 
that there has been substantial compliance 
with the requirements and provisions of 
this article, the burden is upon petitioners 
to show by competent evidence failure on 
the part of the municipality to comply 
with the statutory requirements as a mat- 
ter of fact, or irregularity in proceedings 
which materially prejudice the substantive 
rights of petitioners. In re Annexation Or- 
dinance, 255 N. C. 633, 122 S. E. (2d) 690 
(1961). 

appeal is taken from an annexation ordi- 

§ 160-453.19. Annexation recorded.—Whenever the limits of a municipality 
are enlarged in accordance with the provisions of this part, it shall be the duty of 
the mayor of the municipality to cause an accurate map of such annexed territory, 
together with a copy of the ordinance duly certified, to be recorded in the office 
of the register of deeds of the county or counties in which such territory is situated 
and in the office of the Secretary of State. (1959, c. 1009, s. 7.) 

§ 160-453.20. Authorized expenditures.—Municipalities initiating annex- 
ations under the provisions of this part are authorized to make expenditures for 
surveys required to describe the property under consideration or for any other 
purpose necessary to plan for the study and/or annexation of unincorporated ter- 
ritory adjacent to the municipality. In addition, following final passage of the 
annexation ordinance, the annexing municipality shall have authority to proceed 
with expenditures for construction of water and sewer lines and other capital facili- 
ties and for any other purpose calculated to bring services into the annexed area 
in a more effective and expeditious manner prior to the effective date of annexation. 
(1959, c. 1009, s. 8.) 
§ 160-453.21. Definitions—The following terms where used in this part shall 

have the following meanings, except where the context clearly indicates a different 
meaning: 

(1) “Contiguous area” shall mean any area which, at the time annexation 
procedures are initiated, either abuts directly on the municipal boundary 
or is separated from the municipal boundary by a street or street right 
of way, a creek or river, the right of way of a railroad or other public 
service corporation, lands owned by the city or some other political 
subdivision, or lands owned by the State of North Carolina. 

CZ yee seCnaae residential purposes” shall mean any lot or tract five acres or 
less in size on which is constructed a habitable dwelling unit. (1959, 
GulOOO Shs) 

§ 160-453.22. Population and land estimates——In determining population 
and degree of land subdivision for purposes of meeting the requirements of § 160- 
453.16, the municipality shall use methods calculated to provide reasonably accurate 
results. In determining whether the standards set forth in § 160-453.16 have been 
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met on appeal to the superior court under § 160-453.18, the reviewing court shall 
accept the estimates of the municipality: 

(1) As to population, if the estimate is based on the number of dwelling units 
in the area multiplied by the average family size in such area, or in the 
township or townships of which such area is a part, as determined by 
the last preceding federal decennial census; or if it is based on a new 
enumeration carried out under reasonable rules and regulations by the 
annexing municipality; provided, that the court shall not accept such 
estimates if the petitioners demonstrate that such estimates are in error 
in the amount of ten per cent (10%) or more. 

(2) As to total area if the estimate is based on an actual survey, or on county 
tax maps or records, or on aerial photographs, or on some other rea- 
sonably reliable map used for official purposes by a governmental agency, 
unless the petitioners on appeal demonstrate that such estimates are in 
error in the amount of five per cent (5%) or more. 

(3) As to degree of land subdivision, if the estimates are based on an actual 
survey, or on county tax maps or records, or on aerial photographs, 
or on some other reasonably reliable source, unless the petitioners on 
appeal show that such estimates are in error in the amount of five per 
cent (5%) or more. (1959, c..1009,'s.10)) 

§ 160-453.23. Effect of part on other laws.—From and after July 1, 1959, this 
part shall be in full force and effect with respect to all municipalities having a popu- 
lation of five thousand (5,000) or more persons according to the last preceding 
federal decennial census. The provisions of article 36 of chapter 160 of the General 
Statutes of North Carolina shall remain in full force and effect with respect to such 
municipalities as an alternative procedure until June 30, 1962. From and after July 
1, 1962, all the provisions of article 36 of chapter 160 of the General Statutes of 
North Carolina, with the exception of § 160-452 as it exists at the time of the 
passage of this part or as it may be amended at this session of the General Assembly, 
shall be repealed. Insofar as the provisions of this part are inconsistent with the 
provisions of any other law, the provisions of this part shall be controlling. (1959, 
CHIOU9 Msi e196 Lice. Cease) 

Editor’s Note—The 1961 amendment 
changed “1961” in the second and third 
sentences to ‘'1962.” 

§ 160-453.24. Counties excepted from part; part 1 continued for such coun- 
ties —The provisions of this part shall not apply to the following counties: 
Columbus, Cumberland, Franklin, Halifax, Harnett, Pender, Perquimans and 
Randolph. 

Notwithstanding any other provisions of this part, part 1 of article 36 of chapter 
160 of the General Statutes of North Carolina and specifically G. S$. 160-452, as 
the same may be rewritten or amended, shall remain in full force and effect as to 
the counties herein named. (1959, c. 1009, s. 12; 1961, cc. 468, 787 ; 1963, c. 728.) 

Editor’s Note.—The first 1961 amendment amendment deleted “Iredell” from the list. 
deleted “Edgecombe” and “Nash” from The 1963 amendment deleted “Person” 
the list of counties. And the second 1961 from the list of counties. 

SUBCHAPTER VII. URBAN REDEVELOPMENT. 

ARTICLE 37. 

Urban Redevelopment Law. 

§ 160-454. Short title—This article shall be known and may be cited as the 
“Urban Redevelopment Law.” (1951, c. 1095, s. 1.) 
Constitutionality—The Urban Redevel- delegation of legislative power in violation 

opment Law does not confer any illegal of N. C. Const., Art. II, § 1. Redevelop- 
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ment Comm. of Greensboro v. Security 
Nat. Bank of Greensboro, 252 N. C. 595, 
114 S. E. (2d) 688 (1960); Horton v. Re- 
development Comm. of High Point, 259 
NPC? 605, 1319S.) (2d) 746491963): 

The Urban Redevelopment Law is a 
constitutional delegation of power by the 
State to municipal corporations. Horton v. 
Redevelopment Comm. of High Point, 259 
N. C. 605, 181 S. E. (2d) 464 (1963). 
Condemnation of blighted and slum areas 

within a municipality for redevelopment un- 
der safeguards to prevent such areas from 
reverting to slum areas is in the interest 
of the public health, safety, morals and wel- 
fare, and therefore such condemnation is 
for a public use and is not a taking of pri- 
vate property in violation of N. C. Const., 
Art. I, § 1 or § 17. Redevelopment Comm. 
of Greensboro v. Security Nat. Bank of 
Greensboro, 252 N. C. 595, 114 S. E. (2d) 
688 (1960). 
The ultimate result which the Urban 

Redevelopment Law seeks to achieve is to 
eliminate the injurious consequences caused 
by a blighted area in a municipality and 
to substitute for them a use of the area 
which it is hoped will render impossible 
future blight and its injurious consequences. 
This is, in its broad purpose, a preventive 
measure. Horton v. Redevelopment Comm. 
of High Point, 259 N. C. 605, 131 S. E. (2d) 
464 (1963). 
The General Assembly has prescribed a 

definite and adequate guide, and the gov- 
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erning body of the municipality in creating 
or not creating a redevelopment commis- 
sion cannot act “in its absolute or un- 
guided discretion.” Redevelopment Comm. 
of Greensboro v. Security Nat. Bank of 
Greensboro, 252 N. C. 595, 114 S. E. (2d) 
688 (1960). 
Wisdom of Article a Legislative Ques- 

tion.—It may be that the urban redevelop- 
ment project may prove eventually to be a 
disappointment, and is ill advised, but the 
wisdom of the enactment is a legislative 
and not a judicial question. Horton v. Re- 
development Comm. of High Point, 259 
N.C. 605, 131 S. E. (2d) 464 (1963). 
Redevelopment Expenses Are Not “Nec- 

essary Expenses.”—The expenses incurred, 
or to be incurred, by a municipality in put- 
ting into effect an urban redevelopment 
plan, pursuant to the authority vested in 
it by the Urban Redevelopment Law, are 
not expenses incurred, or to be incurred, 
by a municipality in the maintenance of 
public peace or administration of justice, 
do not partake of a governmental nature, 
and do not purport to be an exercise by a 
municipality of a portion of the State’s del- 
egated sovereignty, and consequently are 
not “necessary expenses” within the pur- 
view of Const., Art. VII, § 6. Horton v. 
Redevelopment Comm. of High Point, 259 
N. C. 605, 131 S. E. (2d) 464 (1963). 

Cited in Greensboro v. Wall, 247 N. C. 
516, 101 S. BE. (2d) 413 (1958). 

§ 160-455. Findings and declaration of policy.—It is hereby determined and 
declared as a matter of legislative finding : 

(1) That there exist in urban communities in this State blighted areas as de- 
fined herein. 

(2) That such areas are economic or social liabilities, inimical and injurious to 
the public health, safety, morals and welfare of the residents of the State, 
harmful to the social and economic well-being of the entire communities 
in which they exist, depreciating values therein, reducing tax revenues, 
and thereby depreciating further the general community- “wide values. 

(3) That the existence of such areas contributes substantially and increasingly 
to the spread of disease and crime, necessitating excessive and dispro- 
portionate expenditures of public funds for the preservation of the public 
health and safety, for crime prevention, correction, prosecution, punish- 
ment and the treatment of juvenile delinquency and for the maintenance 
of adequate police, fire and accident protection and other public services 
and facilities, constitutes an economic and social liability, substantially 
impairs or arrests the sound growth of communities. 

(4) That the foregoing conditions are beyond remedy or control entirely by 
regulatory processes in the exercise of the police power and cannot be 
effectively dealt with by private enterprise under existing law without 
the additional aids herein granted. 

(5) That the acquisition, preparation, sale, sound replanning, and redevelop- 
ment of such areas in accordance with sound and approved plans for 
their redevelopment will promote the public health, safety, convenience 
and welfare. 

Therefore, it is hereby declared to be the policy of the State of North Carolina 
O eryiad the health, safety, and welfare of the inhabitants thereof by the creation 

odies corporate and politic to be known as redevelopment commissions, which 
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shall exist and operate for the public purposes of acquiring and replanning such 
areas and of holding or disposing of them in such manner that they shall become 
available for economically and socially sound redevelopment. Such purposes are 
hereby declared to be public uses for which public money may be spent, and private 
asa may be acquired by the exercise of the power of eminent domain. (1951, 
C1095) siz: ) 

Quoted in Redevelopment Comm. of Greensboro, 252 N. C. 595, 114 S. E. (2d) 
Greensboro v. Security Nat. Bank of 688 (1960). 

§ 160-455.1. Additional findings and declaration of policy.—It is further de- 
termined and declared as a matter of legislative finding: 

(1) That the cities of North Carolina constitute important assets for the State 
and its citizens; that the preservation of the cities and of urban life 
against physical, social, and other hazards is vital to the safety, health, 
and welfare of the citizens of the State, and sound urban development 
in the future is essential to the continued economic development of 
North Carolina, and that the creation, existence, and growth of sub- 
standard areas present substantial hazards to the cities of the State, to 
urban life, and to sound future urban development. 

(2) That blight exists in commercial and industrial areas as well as in resi- 
dential areas, in the form of dilapidated, deteriorated, poorly-ventilated, 
obsolete, over-crowded, unsanitary, or unsafe buildings, inadequate and 
unsafe streets, inadequate lots, and other conditions detrimental to the 
sound growth of the community; that the presence of such conditions 
tends to depress the value of neighboring properties, to impair the tax 
base of the community, and to inhibit private efforts to rehabilitate or 
improve other structures in the area; and that the acquisition, prepara- 
tion, sale, sound replanning and redevelopment of such areas in ac- 
cordance with sound and approved plans will promote the public health, 
safety, convenience and welfare. 

(3) That not only is it in the interest of the public health, safety, convenience 
and welfare to eliminate existing substandard areas of all types, but it 
is also in the public interest and less costly to the community to prevent 
the creation of new blighted areas or the expansion of existing blighted 
areas ; that vigorous enforcement of municipal and State building stand- 
ards, sound planning of new community facilities, public acquisition of 
dilapidated, obsolescent buildings, and other municipal action can aid in 
preventing the creation of new blighted areas or the expansion of exist- 
ing blighted areas; and that rehabilitation, conservation, and recondi- 
tioning of areas in accordance with sound and approved plans, where, 
in the absence of such action, there is a clear and present danger that 
the area will become blighted, will protect and promote the public 
health, safety, convenience and welfare. 

Therefore it is hereby declared to be the policy of the State of North Carolina 
to protect and promote the health, safety, and welfare of the inhabitants of its urban 
areas by authorizing redevelopment commissions to undertake nonresidential re- 
development in accord with sound and approved plans and to undertake the rehabili- 
tation, conservation, and reconditioning of areas where, in the absence of such 
action, there is a clear and present danger that the area will become blighted. 
(1961, c. 837, s. 1.) 
§ 160-456. Definitions.—The following terms where used in this article, shall 

have the following meanings, except where the context clearly indicates a different 
meaning : 

(1) “Area of operation”—The area within the territorial boundaries of the 
city for which a particular commission is created. Ls 

(2) “Blighted area” shall mean an area in which there is a predominance of 
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(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 
(10) 

buildings or improvements (or which is predominantly residential in 
character), and which, by reason of dilapidation, deterioration, age or 
obsolescence, inadequate provision for ventilation, light, air, sanitation, 
or open spaces, high density of population and overcrowding, unsani- 
tary or unsafe conditions, or the existence of conditions which endanger 
life or property by fire and other causes, or any combination of such 
factors, substantially impairs the sound growth of the community, is 
conducive to ill health, transmission of disease, infant mortality, juvenile 
delinquency and crime, and is detrimental to the public health, safety, 
morals or welfare; provided, no area shall be considered a blighted area 
nor subject to the power of eminent domain, within the meaning of this 
article, unless it is determined by the planning commission that at least 
two-thirds of the number of buildings within the area are of the char- 
acter described in this subdivision and substantially contribute to the 
conditions making such area a blighted area; provided that if the power 
of eminent domain shall be exercised under the provisions of this article, 
the respondent or respondents shall be entitled to be represented by 
counsel of their own selection and their reasonable counsel fees fixed by 
the court, taxed as a part of the costs and paid by the petitioners. 

“Bonds’—Any bonds, interim certificates, notes, debentures or other 
obligations of a commission issued pursuant to this article. 

“City’—Any city or town. “The city” shall mean the particular city for 
which a particular commission is created. 

“Commission” or “redevelopment commission”—A public body and a 
body corporate and politic created and organized in accordance with 
the provisions of this article. 

“Field of operation”—The area within the territorial boundaries of the 
city for which a particular commission is created. 

“Governing body’”—In the case of a city or town, the city council or other 
legislative body. 

“Government’”’—Includes the State and federal governments or any sub- 
division, agency or instrumentality corporate or otherwise of either of 
them. 

“Municipality’—Any incorporated city or town. 
“Nonresidential redevelopment area” shall mean an area in which there 

is a predominance of buildings or improvements, whose use is predomi- 
nantly nonresidential, and which, by reason of: 

a. Dilapidation, deterioration, age or obsolescence of buildings and 
other structures, 

b. Inadequate provisions for ventilation, light, air, sanitation or open 
spaces, 

c. Defective or inadequate street layout, 
d. Faulty lot layout in relation to size, adequacy, accessibility, or use- 

fulness, 
e. Tax or special assessment delinquency exceeding the fair value of 

the property, 
f. Unsanitary or unsafe conditions, 
g. The existence of conditions which endanger life or property by fire 

and other causes, or 
h. Any combination of such factors 

1. Substantially impairs the sound growth of the community, 
2. Has seriously adverse effects on surrounding development, 

and 
3. Is detrimental to the public health, safety, morals or welfare; 

provided, no such area shall be considered a nonresidential redevelop- 
ment area nor subject to the power of eminent domain, within the 
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meaning of this article, unless it is determined by the planning commis- 
sion that at least one half of the number of buildings within the area are 
of the character described in this subdivision and substantially contribute 
to the conditions making such area a nonresidential redevelopment area ; 
provided that if the power of eminent domain shall be exercised under 
the provisions of this article, the respondent or respondents shall be 
entitled to be represented by counsel of their own selection and their 
reasonable counsel fees fixed by the court, taxed as a part of the costs 
and paid by the petitioners. 

(11) “Obligee of the commission” or “obligee’—Any bondholder, trustee or 
trustees for any bondholders, any lessor demising property to a com- 
mission used in connection with a redevelopment project, or any as- 
signees of such lessor’s interest, or any part thereof, and the federal 
government, when it is a party to any contract with a commission. 

(12) “Planning commission”’—Any planning commission established by ordi- 
nance for a municipality of this State. ‘The planning commission” shall 
mean the particular planning commission of the city or town in which 
a particular commission operates. 

(13) “Real property’—Lands, lands under water, structures and any and all 
easements, franchises and incorporeal hereditaments and every estate 
and right therein, legal and equitable, including terms for years and 
liens by way of judgment, mortgage or otherwise. 

(14) “Redeveloper”—Any individual, partnership or public or private corpora- 
tion that shall enter or propose to enter into a contract with a commis- 
sion for the redevelopment of an area under the provisions of this article. 

(15) “Redevelopment’”—The acquisition, replanning, clearance, rehabilitation 
or rebuilding of an area for residential, recreational, commercial, indus- 
trial or other purposes, including the provision of streets, utilities, parks, 
recreational areas and other open spaces; provided, without limiting the 
generality thereof, the term “redevelopment” may include a program 
of repair and rehabilitation of buildings and other improvements, and 
may include the exercise of any powers under this article with respect 
to the area for which such program is undertaken. 

(16) “Redevelopment area”—Any area which a planning commission may find 
to be 

a. A blighted area because of the conditions enumerated in sub- 
division (2) of this section, 

b. A nonresidential redevelopment area because of conditions enumer- 
ated in subdivision (10) of this section; 

c. A rehabilitation, conservation, and reconditioning area within the 
meaning of subdivision (21) of this section; 

d. Any combination thereof, so as to require redevelopment under 
the provisions of this article. 

(17) ‘Redevelopment contract”—-A contract between a commission and a re- 
developer for the redevelopment of an area under the provisions of this 
article. 

(18) “Redevelopment plan”—A plan for the redevelopment of a redevelopment 
area made by a “commission” in accordance with the provisions of this 
article. 

(19) “Redevelopment project” shall mean any work or undertaking: 
a. To acquire blighted or nonresidential redevelopment areas or por- 

tions thereof, or individual tracts in rehabilitation, conservation, 
and reconditioning areas, including lands, structures, or improve- 
ments, the acquisition of which is necessary or incidental to the 
proper clearance, development, or redevelopment of such areas 
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or to the prevention of the spread or recurrence of conditions 
of blight; 

b. To clear any such areas by demolition or removal of existing build- 
ings, structures, streets, utilities or other improvements thereon 
and to install, construct, or reconstruct streets, utilities, and site 
improvements essential to the preparation of sites for uses in 
accordance with the redevelopment plan; 

c. To sell land in such areas for residential, recreational, commercial, 
industrial or other use or for the public use to the highest bidder 
as herein set out or to retain such land for public use, in accord- 
ance with the redevelopment plan ; 

d. To carry out plans for a program of voluntary or compulsory re- 
pair, rehabilitation, or reconditioning of buildings or other im- 
provements in such areas. 

The term “redevelopment project” may also include the preparation 
of a redevelopment plan, the planning, survey and other work incident 
to a redevelopment project, and the preparation of all plans and arrange- 
ments for carrying out a redevelopment project. 

(20) “Redevelopment proposal”—A proposal, including supporting data and 
the form of a redevelopment contract for the redevelopment of all or any 
art of a redevelopment area. 

(21) “Rehabilitation, conservation, and reconditioning area’ shall mean any 
area which the planning commission shall find, by reason of factors 
listed in subdivision (2) or subdivision (10), to be subject to a clear and 
present danger that, in the absence of municipal action to rehabilitate, 
conserve, and recondition the area, it will become in the reasonably fore- 
seeable future a blighted area or a nonresidential redevelopment area as 
defined herein. In such an area, no individual tract, building, or im- 
provement shall be subject to the power of eminent domain, within the 
meaning of this article, unless it is of the character described in sub- 
division (2) or subdivision (10) and substantially contributes to the con- 
ditions endangering the area; provided that if the power of eminent 
domain shall be exercised under the provisions of this article, the re- 
spondent or respondents shall be entitled to be represented by counsel 
of their own selection and their reasonable counsel fees fixed by the 
court, taxed as a part of the costs and paid by the petitioners. (1951, c. 
LOS Rees lOS ecco 2 uss) 9 LOGLS te 8377.85. 2, 31406: ) 

Editor’s Note.——The 1957 amendment 
pee changes in subdivisions (2), (9) and 
15). 
The 1961 amendment substituted “Area” 

for “Field” in the caption of subdivision 
(1), rewrote subdivision (16), deleted “area” 
from the caption of subdivision (18), deleted 
the words “submitted for approval to the 
governing body by a commission” formerly 
appearing after the word “contract” in 

subdivision (20), added subdivisions (10) 
and (21), and changed subdivision (19) by 
rewriting paragraph a and adding para-* 
graph d. 

Applied in Greensboro vy. Wall, 247 N. 
C2516; 101as. 18 (2d), 413 (1958). 

Cited in Redevelopment Comm. of 
Greensboro v. Security Nat. Bank of 
Greensboro, 252 N. C. 595, 114 S. E. (2d) 
688 (1960). 

§ 160-457. Formation of commissions.—(a) Each municipality, as defined 
herein, is hereby authorized to create separate and distinct bodies corporate and 
politic to be known as the redevelopment commission of the municipality by the 
passage by the governing body of such municipality of an ordinance or resolution 
creating a commission to function within the territorial limits of said municipality. 
Notice of the intent to consider the passage of such a resolution or ordinance shall 
be published at least ten days prior to the meeting. 

(b) The governing body of a municipality shall not adopt a resolution pursuant 
to subsection (a) above unless it finds: 
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(1) That blighted areas (as herein defined) exist in such municipality, and 
(2) That the redevelopment of such areas is necessary in the interest of the 

public health, safety, morals or welfare of the residents of such munici- 
pality. 

(c) The governing body shall cause a certified copy of such ordinance or resolu- 
tion to be filed in the office of the Secretary of State; upon receipt of the said certifi- 
cate the Secretary of State shall issue a certificate of incorporation. 

(d) In any suit, action or proceeding involving or relating to the validity or en- 
forcement of any contract or act of a commission, a copy of the certificate of incor- 
poration duly certified by the Secretary of State shall be admissible in evidence and 
shall be conclusive proof of the legal establishment of the commission. (1951, c. 
1095, s. 4.) 

Cited in Redevelopment Comm. of Greensboro, 252 N. C. 595, 114 S. E. (2d) 
Greensboro v. Security Nat. Bank of 688 (1960). 

§ 160-458. Appointment and qualifications of members of commission.— 
Upon certification of a resolution declaring the need for a commission to operate in 
a city or town, the mayor and governing board thereof, respectively, shall appoint, 
as members of the commission, five citizens who shall be residents of the city or 
town in which the commission is to operate. (1951, c. 1095, s. 5.) 

§ 160-459. Tenure and compensation of members of commission.—The mem- 
bers who are first appointed shall serve for terms of one, two, three, four and five 
years, respectively, from the date of their appointment as shall be specified at the 
time of their appointment. Thereafter, the term of office shall be five years. A 
member shall hold office until his successor has been appointed and qualified. Vacan- 
cies for the unexpired terms shall be promptly filled by the mayor and governing 
body. A member shall receive no compensation for this service, but shall be entitled 
within the budget appropriation to the necessary expenses, including traveling ex- 
penses, incurred in the discharge of his duties. (1951, c. 1095, s. 6.) 

§ 160-460. Organization of commission.—The members of a commission shall 
select from among themselves a chairman, a vice-chairman, and such other officers 
as the commission may determine. A commission may employ a secretary, its own 
counsel, and such technical experts, and such other agents and employees, permanent 
or temporary, as it may require, and may determine the qualifications and fix the 
compensation of such persons. ‘Three members shall constitute a quorum for its 
meeting. Members shall not be liable personally on the bonds or other obligations 
of the commission, and the rights of creditors shall be solely against such commission. 
A commission may delegate to one or more of its members, agents or employees 

. such of its powers as it shall deem necessary to carry out the purposes of this article, 
subject always to the supervision and control of the commission. For inefficiency or 
neglect of duty or misconduct in office, a commissioner of a commission may be 
removed by the governing body, but a commissioner shall be removed only after a 
hearing and after he shall have been given a copy of the charges at least 10 days 
prior to such hearing and have had an opportunity to be heard in person or by 
counsel ( LOSimcs 1095, S27.) 

§ 160-461. Interest of members or employees——No member or employee of 
a commission shall acquire any interest, direct or indirect, in any redevelopment 
project or in any property included or planned to be included in any redevelopment 
area, or in any area which he may have reason to believe may be certified to be a 
redevelopment area, nor shall he have any interest, direct or indirect, in any contract 
or proposed contract for materials or services to be furnished or used by a commission, 
or in any contract with a redeveloper or prospective redeveloper relating, directly 
or indirectly, to any redevelopment project. The acquisition of any such interest in 
a redevelopment project or in any such property or contract shall constitute miscon- 
duct in office. If any member or employee of a commission shall have already 
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owned or controlled within the preceding two years any interest, direct or indirect, 
in any property later included or planned to be included in any redevelopment project, 
under the jurisdiction of the commission, or has any such interest in any contract for 
material or services to be furnished or used in connection with any redevelopment 
project, he shall disclose the same in writing to the commission and to the local 
governing body, and such disclosure shall be entered in writing upon the minute 
books of the commission. Failure to make such disclosure shall constitute miscon- 
duct in office. (1951, c. 1095, s. 8.) 

§ 160-462. Powers of commission—A commission shall constitute a public 
body, corporate and politic, exercising public and essential governmental powers, 
which powers shall include all powers necessary or appropriate to carry out and 
effectuate the purposes and provisions of this article, including the following powers 
in addition to those herein otherwise granted: 

(1) To procure from the planning commission the designation of areas in need 
of redevelopment and its recommendation for such redevelopment ; 

(2) To co-operate with any government or municipality as herein defined ; 
(3) To act as agent of the State or federal government or any of its instru- 

mentalities or agencies for the public purposes set out in this article; 
(4) To prepare or cause to be prepared and recommend redevelopment plans 

to the governing body of the municipality and to undertake and carry out 
“redevelopment projects” within its area of operation; 

(5) Subject to the provisions of § 160-464 (b) to arrange or contract for the 
furnishing or repair, by any person or agency, public or private, of serv- 
ices, privileges, works, streets, roads, public utilities or other facilities 
for or in connection with a redevelopment project; and (nothwithstand- 
ing anything to the contrary contained in this article or any other provi- 
sion of law), to agree to any conditions that it may deem reasonable and 
appropriate attached to federal financial assistance and imposed pursuant 
to federal law relating to the determination of prevailing salaries or 
wages or compliance with labor standards, in the undertaking or carry- 
ing out of a redevelopment project, and to include in any contract let in 
connection with such a project, provisions to fulfill such of said condi- 
tions as it may deem reasonable and appropriate ; 

(6) Within its area of operation, to purchase, obtain options upon, acquire by 
gift, grant, bequest, devise, eminent domain or otherwise, any real or 
personal property or any interest therein, together with any improvements 
thereon, necessary or incidental to a redevelopment project; to hold, im- 
prove, clear or prepare for redevelopment any such property, and not- 
withstanding the provisions of § 160-59 but subject to the provisions of 
§ 160-464, and with the approval of the local governing body sell, ex- 
change, transfer, assign, subdivide, retain for its own use, mortgage, 
pledge, hypothecate or otherwise encumber or dispose of any real or 
personal property or any interest therein, either as an entirety to a single 
“redeveloper” or in parts to several redevelopers ; provided that the com- 
mission finds that the sale or other transfer of any such part will not be 
prejudicial to the sale of other parts of the redevelopment area, nor in 
any other way prejudicial to the realization of the redevelopment plan 
approved by the governing body; to enter into contracts with “rede- 
velopers” of property containing covenants, restrictions and conditions 
regarding the use of such property for residential, commercial, industrial, 
recreational purposes or for public purposes in accordance with the rede- 
velopment plan and such other covenants, restrictions and conditions as 
the commission may deem necessary to prevent a recurrence of blighted 
areas or to effectuate the purposes of this article; to make any of the 
covenants, restrictions or conditions of the foregoing contracts covenants 
running with the land, and to provide appropriate remedies for any 
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breach of any such covenants or conditions, including the right to ter- 
minate such contracts and any interest in the property created pursuant 
thereto; to borrow money and issue bonds therefor and provide security 
for bonds; to insure or provide for the insurance of any real or per- 
sonal property or operations of the commission against any risks or 
hazards, including the power to pay premiums on any such insurance; 
and to enter into any contracts necessary to effectuate the purposes of 
this article; 

(7) To invest any funds held in reserves or sinking funds or any funds not re- 
quired for immediate disbursements, in such investments as may be law- 
ful for guardians, executors, administrators or other fiduciaries under 
the laws of this State; to redeem its bonds at the redemption price estab- 
lished therein or to purchase its bonds at less than redemption price, all 
bonds so redeemed or purchased to be cancelled ; 

(8) To borrow money and to apply for and accept advances, loans evidenced 
by bonds, grants, contributions and any other form of financial assistance 
from the federal government, the State, county, municipality or other 
public body or from any sources, public or private for the purposes of 
this article, to give such security as may be required and to enter into 
and carry out contracts in connection therewith; and, notwithstanding 
the provisions of any other law, may include in any contract for financial 
assistance with the federal government for a redevelopment project such 
conditions imposed pursuant to federal law as the commission may deem 
reasonable and appropriate and which are not inconsistent with the pur- 
poses of this article; 

(9) Acting through one or more commissioners or other persons designated by 
the commission, to conduct examinations and investigations and to hear 
testimony and take proof under oath at public or private hearings on any 
matter material for its information ; to administer oaths, issue subpoenas 
requiring the attendance of witnesses or the production of books and 
papers ; 

(10) Within its area of operation, to make or have made all surveys, studies and 
plans (but not including the preparation of a general plan for the com- 
munity) necessary to the carrying out of the purposes of this article and 
in connection therewith to enter into or upon any land, building, or im- 
provement thereon for such purposes and to make soundings, test borings, 
surveys, appraisals and other preliminary studies and investigations nec- 
essary to carry out its powers but such entry shall constitute no cause of 
action for trespass in favor of the owner of such land, building, or im- 
provement except for injuries resulting from negligence, wantonness or 
malice; and to contract or co-operate with any and all persons or agen- 
cies public or private, in the making and carrying out of such surveys, 
appraisals, studies and plans. 
A redevelopment commission is hereby specifically authorized to make 

(1) plans for carrying out a program of voluntary repair and rehabilita- 
tion of buildings and improvements and (ii) plans for the enforcement 
of laws, codes, and regulations relating to the use of land and the use 
and occupancy of buildings and improvements, and to the compulsory 
repair, rehabilitation, demolition, or removal of buildings and improve- 
ments. The redevelopment commission is further authorized to develop, 
test and report methods and techniques, and carry out demonstrations 
and other activities, for the prevention and elimination of slums and 
urban blight. 

(11) To make such expenditures as may be necessary to carry out the purposes 
of this article; and to make expenditures from funds obtained from the 
federal government ; 
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(12) To sue and be sued; 
(13) To adopt a seal; 
(14) To have perpetual succession ; 
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(15) To make and execute contracts and other instruments necessary or con- 
venient to the exercise of the powers of the commission ; and any contract 
or instrument when signed by the chairman or vice-chairman and secre- 
tary or assistant secretary, or, treasurer or assistant treasurer of the 
commission shall be held to have been properly executed for and on its 
behalf ; 

(16) To make and from time to time amend and repeal bylaws, rules, regulations 
and resolutions ; 

(17) To make available to the government or municipality or any appropriate 
agency, board or commission, the recommendations of the commission 
affecting any area in its field of operation or property therein, which it 
may deem likely to promote the public health, morals, safety or welfare. 
(10515 cml 095, S392 19601 C5837 1853)5,' Za) 

Editor’s Note.——The 1961 amendment sub- 
stituted “plan” for “proposal” near the 
middle of subdivision (6) and added the 
second paragraph to subdivision (10). 
Necessary Facts Must Be Alleged in 

Each Separate Proceeding.—If a redevel- 
Opment commission elects to institute a 
separate and distinct proceeding for each 
parcel of land taken, it must, in each in- 
stance, allege all the facts necessary to 
justify the taking. Redevelopment Comm. 
of Greensboro v. Hagins, 258 N. C. 220, 
128 S. E. (2d) 391 (1962). 

But Owners of Different Tracts May Be 
Joined in One Proceeding.—Where it is 
sought to condemn several tracts of land 

belonging to different owners, all the own- 
ers may be joined in one proceeding, in the 
absence of any statutory provision to the 
contrary. Such a course is convenient, and 
can injure no one if damages are separately 
assessed to each owner. Redevelopment 
Comm. of Greensboro v. Hagins, 258 N. 
C. 220, 128 S. E. (2d) 391 (1962). 

Each -owner is entitled to defend upon 
the ground his property does not qualify 
for the purpose intended, or that its selec- 
tion was the result of arbitrary or capri- 
cious conduct on the part of the taking 
agency. Redevelopment Comm. of Greens- 
DOLOm Ven blagins a2 Sm Nw C.8 220;el esau by, 
(2d) 391 (1962). 

§ 160-463. Preparation and adoption of redevelopment plans.—(a) A com- 
mission shall prepare a redevelopment plan for any area certified by the planning 
commission to be a redevelopment area. A redevelopment plan shall be sufficiently 
complete to indicate its relationship to definite local objectives as to appropriate land 
uses, improved traffic, public transportation, public utilities, recreational and com- 
munity facilities and other public improvements and the proposed land uses and 
building requirements in the redevelopment project area. 

(b) The planning commission’s certification of a redevelopment area shall be 
made in conformance with its comprehensive general plan, if any, (which may in- 
clude, inter alia, a plan of major traffic arteries and terminals and a land use plan 
and projected population densities) for the area. 

(c) A commission shall not acquire real property for a development project 
unless the governing body of the community in which the redevelopment project 
area is located has approved the redevelopment plan, as hereinafter prescribed. 

(d) The redevelopment commission’s redevelopment plan shall include, without 
being limited to, the following: 

(1) The boundaries of the area, with a map showing the existing uses of the 
real property therein ; 

(2) A land use plan of the area showing proposed uses following redevelop- 
ment ; 

(3) Standards of population densities, land coverage and building intensities in 
the proposed redevelopment ; 

(4) A preliminary site plan of the area; 
(5) A statement of the proposed changes, if any, in zoning ordinances or maps ; 
(6) Astatement of any proposed changes in street layouts or street levels ; 
(7) A statement of the estimated cost and method of financing of acquisition of 
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the redevelopment area, and of all other costs necessary to prepare the 
area for redevelopment ; 

(8) A statement of such continuing controls as may be deemed necessary to 
effectuate the purposes of this article; 

(9) A statement of a feasible method proposed for the relocation of the families 
displaced. 

(e) The commission shall hold a public hearing prior to its final determination of 
the redevelopment plan. Notice of such hearing shall be given once a week for two 
successive calendar weeks in a newspaper published in the municipality, or, if there 
be no newspaper published in the municipality, by posting such notice at four public 
places in the municipality, said notice to be published the first time or posted not less 
than fifteen days prior to the date fixed for said hearing. 

({) The commission shall submit the redevelopment plan to the planning com- 
mission for review. The planning commission, shall, within forty-five days, certify 
to the redevelopment commission its recommendation on the redevelopment plan, 
either of approval, rejection or modification, and in the latter event, specify the 
changes recommended. 

(g) Upon receipt of the planning commission’s recommendation, or at the ex- 
piration of forty-five days, if no recommendation is made by the planning commis- 
sion, the commission shall submit to the governing body the redevelopment plan 
with the recommendation, if any, of the planning commission thereon. Prior to 
recommending a redevelopment plan to the governing body for approval, the com- 
mission shall consider whether the proposed land uses and building requirements in 
the redevelopment project area are designed with the general purpose of accom- 
plishing, in conformance with the general plan, a co-ordinated, adjusted and har- 
monious development of the community and its environs, which will in accordance 
with present and future needs promote health, safety, morals, order, convenience, 
prosperity and the general welfare, as well as efficiency and economy in the process 
of development, including, among other things, adequate provision for traffic, vehicu- 
lar parking, the promotion of safety from fire, panic and other dangers, adequate 
provision for light and air, the promotion of the healthful and convenient distribution 
of population, the provision of adequate transportation, water, sewerage and other 
public utilities, schools, parks, recreational and community facilities and other public 
requirements, the promotion of sound design and arrangements, the wise and effi- 
cient expenditure of public funds, the prevention of the recurrence of insanitary or 
unsafe dwelling accommodations, slums, or conditions or blight. 

(h) The governing body, upon receipt of the redevelopment plan and the recom- 
mendation (if any) of the planning commission, shall hold a public hearing upon said 
plan. Notice of such hearing shall be given once a week for two successive weeks in 
a newspaper published in the municipality, or, if there be no newspaper published in 
the municipality, by posting such notice at four public places in the municipality, 
said notice to be published the first time or posted not less than fifteen days prior to 
the date fixed for said hearing. The notice shall describe the redevelopment area 
by boundaries, in a manner designed to be understandable by the general public. 
The redevelopment plan, including such maps, plans, contracts, or other documents 
as form a part of it, together with the recommendation (if any) of the planning 
commission and supporting data, shall be available for public inspection at a location 
specified in the notice for at least ten days prior to the hearing. 

At the hearing the governing body shall afford an opportunity to all persons or 
agencies interested to be heard and shall receive, make known, and consider recom- 
mendations in writing with reference to the redevelopment plan. 

(i) The governing body shall approve, amend, or reject the redevelopment plan 
as submitted. 

(j) Upon approval by the governing body of the redevelopment plan, the commis- 
sion is authorized to acquire property, to execute contracts for clearance and prepa- 

310 



§ 160-464 Cu. 160. Municipar, Corporations § 160-464 

ration of the land for resale, and to take other actions necessary to carry out the 
plan, in accordance with the provisions of this article. 

(k) A redevelopment plan may be modified at any time by the commission ; pro- 
vided that, if modified after the sale of real property in the redevelopment project 
area, the modification must be consented to by the redeveloper of such real property 
or his successor, or their successors in interest affected by the proposed modification. 
Where the proposed modification will substantially change the redevelopment plan as 
previously approved by the governing body the modification must similarly be ap- 
proved by the governing body as provided above. (1951, c. 1095, s. 10; 1961, c. 
837, s. 8.) 

Editor’s Note—The 1961 amendment 
deleted “area” formerly appearing before 
“plan” at the beginning of subsection (d), 
rewrote subsection (e), substituted “plan” 
for “proposal” in subsections (f) and (g), 
and made changes in subsections (h), (1) 
and (j). 
An urban redevelopment plan is not a 

necessary expense of a municipality within 
the meaning of Const., Art. VII, § 6, and 
therefore a municipality may be enjoined 
from spending ad valorem taxes or levying 
taxes and issuing bonds for an urban re- 
development project until and unless such 
project is approved by a majority of the 
qualified voters of such municipality, and 
any provisions of §§ 160-466 (b) and 160- 
470 authorizing a municipality to levy taxes 
and issue bonds for such purpose without 
a vote are unconstitutional. Horton v. 
Redevelopment Comm. of High Point, 259 
N. C. 605, 181 S. FE. (2d) 464 (1963). 
The adoption of the redevelopment plan 

is equivalent to a cease and desist order 
preventing any development, rental, or sale 
of the property within the area. Rede- 
velopment Comm. of Greensboro v. Hagins, 
258 NeC, 220,128 S.E. (2d) 391 (1962). 

Each landowner has the right to know 
that the taking agency has on hand the 

thereof, has present authority to obtain it. 
Redevelopment Comm. of Greensboro v. 
Hagins, 258 N. C. 220, 128 S. E. (2d) 391 
(1962). 
And Showing of Plan to Finance En- 

tire Area Is Required.—In order that prop- 
erty owners may be protected against 
threatened taking which is never consum- 
mated, the act wisely requires a showing 
that the acquiring agency has a lawful plan 
by which, among other things, it may law- 
fully finance the whole area. Redevelop- 
ment Comm. of Greensboro v. Hagins, 258 
N. C. 220, 128 S. E. (2d) 391 (1962). 

Ability to finance the acquisition of one 
or two tracts is not a showing of a proper 
plan for financing the development, includ- 
ing the arrangements for relocating dis- 
placed families. Redevelopment Comm. of 
Greensboro v. Hagins, 258 N. C. 220, 128 
S. E. (2d) 391 (1962). 

Separate Plan for Each Parcel Not Con- 
templated.—_It is seriously questioned 
whether the legislature contemplated a 
separate judicial proceeding for each lot 
or parcel of land any more than it con- 
templated a separate plan for each parcel. 
Redevelopment Comm. of Greensboro v. 
Hagins, 258 N. C. 220, 128 S. E. (2d) 391 
(1962). 

money to pay for his property or, in lieu 

§ 160-464. Provisions of the redevelopment contract; powers of the com- 
mission; procedure on sale or contract.—(a) A commission may sell, exchange 
or otherwise transfer real property or any interest therein in a redevelopment project 
area to any redeveloper for residential, recreational, commercial, industrial or other 
uses or for public use in accordance with the redevelopment plan, subject to such 
covenants, conditions and restrictions as may be deemed to be in the public interest 
or to carry out the purposes of this article; provided, that such sale, exchange or 
other transfer, and any agreement relating thereto, may be made only after, or sub- 
ject to, the approval of the redevelopment plan by the governing body of the munici- 
pality and after public notice and award as hereinafter specified in subsection (b). 

(b) Except as hereinafter specified, no sale of any property by the commission 
or contract for the accomplishment of any redevelopment project by the commission 
or any contract with a developer shall be effected except after advertisement bid and 
awarded as hereinafter set out. The commission shall by public notice by publica- 
tion once each week for two consecutive weeks in a newspaper having a general 
circulation in the municipality prior to the consideration of any sale or redevelop- 
ment or other contract proposal invite proposals and make available all pertinent 
information to any persons interested in undertaking a purchase of property, a 
contract or the redevelopment of an area or any part thereof. Such notice shall 
identify the property affected, shall specify in outline the property to be conveyed, 

311 



§ 160-464 Cu. 160. Municipay CorPoRATIONS § 160-464 

the work to be accomplished and the conditions of the contract and shall state that 
further information may be obtained at the office of the commission. ‘The commis- 
sion may require such bid bond as it deems appropriate. After receipt of all bids, 
the contract shall be awarded to the lowest responsible bidder or the sale made to 
the highest responsible bidder as the case may be; provided, nothing herein shall 
prevent the sale at private sale to the municipality or other public body, or to a 
nonprofit association or corporation operated exclusively for educational, scientific, 
literary, cultural, charitable, or religious purposes, of such property as is specified 
in, and subject to the requirements of, subdivisions (c) (1), (2), (3) or (4) of 
this section; provided further, that nothing herein shall prohibit the commission 
from negotiating contracts with a municipality to perform such work as the com- 
mission shall deem appropriate. All bids may be rejected. All sales shall be subject 
to the approval of the governing body of the municipality. After any such required 
approval by the governing body of the municipality, the commission may execute 
such redevelopment or other contract and deliver deeds and other instruments and 
take all steps necessary to effectuate such redevelopment or other contract or sale. 
The commission may privately contract for engineering, legal, surveying, profes- 
sional or other similar services without advertisement or bid and may similarly sell 
personal property of a value of less than $500 at private sale. 

(c) In carrying out a redevelopment project, the commission may: 
(1) Convey to the municipality in which the project is located with or without 

consideration such real property as, in accordance with the redevelop- 
ment plan, is to be laid out into streets, alleys, and public ways, at private 
sale; 

(2) Grant easements and rights of way, for public utilities, sewers, streets and 
other similar facilities, in accordance with the redevelopment plan; and 

(3) With or without consideration and at private sale convey to the munici- 
pality, county or other appropriate public body, such real property, as, in 
accordance with the redevelopment plan, is to be used for parks, schools, 
public buildings, facilities or other public purposes. 

(4) After a public hearing advertised in accordance with the provisions of 
G. S. 160-463 (e), and subject to the approval of the governing body 
of the municipality, convey to a nonprofit association or corporation 
organized and operated exclusively for educational, scientific, literary, 
cultural, charitable, or religious purposes, no part of the net earnings of 
which inure to the benefit of any private shareholder or individual, such 
real property as, in accordance with the redevelopment plan, is to be 
used for the purposes of such associations or corporations. Such con- 
veyance shall be for such consideration as may be agreed upon by the 
commission and the association or corporation, which shall not be less 
than the fair value of the property agreed upon by a committee of three 
professional real estate appraisers currently practicing in the State, 
which committee shall be appointed by the commission. All conveyances 
made under the authority of this section shall contain restrictive cove- 
nants limiting the use of property so conveyed to the purposes for which 
the conveyance is made. 

(d) The commission may temporarily rent or lease, operate and maintain real 
property in a redevelopment project area pending the disposition of the property 
for redevelopment, for such uses and purposes as may be deemed desirable even 
though not in conformity with the redevelopment plan. The contract between the 
commission and a redeveloper shall contain, without being limited to the following 
provisions: 

(1) Plans prepared by the redeveloper or otherwise and other such documents 
as may be required to show the type, material, structure and general 
character of the redevelopment project; 

(2) A statement of the use intended for each part of the project; 
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(3) A guaranty of completion of the redevelopment project within specified 
time limits; 

(4) The amount, if known, of the consideration to be paid; 
(5) Adequate safeguards for proper maintenance of all parts of the project; 
(6) Such other continuing controls as may be deemed necessary to effectuate 

the purposes of this article. 
(e) Any deed to a redeveloper in furtherance of a redevelopment contract shall 

be executed in the name of the commission, by its proper officers, and shall contain 
in addition to all other provisions, such conditions, restrictions and provisions as 
the commission may deem desirable to run with the land in order to effectuate the 
purposes of this article. (1951, c. 1095, s. 11; 1961, c. 837, s. 9; 1963, c. 1212, 
Ssmly-2r) 

Editor’s Note—The 1961 amendment 
changed subsection (b) by substituting 
“two” for “four” in the second sentence, 
rewriting the third sentence from the end 
of the subsection and inserting “any such 
required” before “approval” in the next 
to last sentence. It also inserted the words 
“rent or lease’ near the beginning of sub- 
section (d). 

The 1963 amendment rewrote the first 
proviso of the fifth sentence of subsection 
(b) and added subdivision (4) of subsec- 
tion (c). 

Section 4 of the 1963 amendatory act 
provides that it shall not apply to the 
counties of Craven, Duplin, Edgecombe, 
Forsyth, Macon, Madison, Mecklenburg, 
New Hanover, Swain and Yancey. 

Sale of Condemned Property to Private 
Persons.—The fact that a municipal rede- 
velopment commission may exchange, sell 
or transfer to private persons slum prop- 
erty condemned by it for redevelopment 
does not affect the question of whether the 
taking is for a public use, since the statute 
provides safeguards in the use and control 
of the land by the private developer to 
prevent the area from again becoming a 
blighted area, and the sale or transfer to 
the redeveloper is merely incidental or col- 
lateral to the primary purpose of clearing 
the slum area in the interest of the public 
health, safety, morals and welfare. Rede- 
velopment Comm. of Greensboro v. Secu- 
rity Nat. Bank of Greensboro, 252 N. C. 
595, 114 S. E. (2d) 688 (1960). 

§ 160-465. Eminent domain.—Title to any property acquired by a commis- 
sion through eminent domain shall be an absolute or fee simple title, unless a lesser 
title shall be designated in the eminent domain proceedings. The commission may 
exercise the right of eminent domain in the manner provided by law for the exercise 
of such right by municipalities, except that § 40-10 of the General Statutes shall not 
apply to such commission. If any of the real property in the redevelopment area 
which is to be acquired has, prior to such acquisition, been devoted to another public 
use, it may, nevertheless, be acquired by condemnation ; provided, that no real prop- 
erty belonging to any municipality or county or to the State may be acquired without 
its consent. (1951, c. 1095, s. 12.) 

Applied in Greensboro v. Wall, 247 N. 
C. 516, 101 S. E. (2d) 413 (1958). 

§ 160-466. Issuance of bonds.—(a) The commission shall have power to 
issue bonds from time to time for any of its corporate purposes including the pay- 
ment of principal and interest upon any advances for surveys and plans for redevel- 
opment projects. The commission shall also have power to issue refunding bonds 
for the purpose of paying or retiring or in exchange for bonds previously issued 
by it. The commission may issue such types of bonds as it may determine, including 
(without limiting the generality of the foregoing) bonds on which the principal and 
interest are payable: 

(1) Exclusively from the income, proceeds, and revenues of the redevelopment 
project financed with the proceeds of such bonds; or 

(2) Exclusively from the income, proceeds, and revenues of any of its redevel- 
opment projects whether or not they are financed in whole or in part 
with the proceeds of such bonds; provided, that any such bonds may be 
additionally secured by a pledge of any loan, grant or contributions, or 
parts thereof, from the federal government or other source, or a mort- 
gage of any redevelopment project or projects of the commission. 
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(b) Neither the commissioners of a commission nor any person executing the 

bonds shall be liable personally on the bonds by reason of the issuance thereof. 

The bonds and other obligations of the commission (and such bonds and obligations 

shall so state on their face) shall not be a debt of the municipality, the county, or 

the State and neither the municipality, the county, nor the State shall be liable 

thereon, nor in any event shall such bonds or obligations be payable out of any funds 
or properties other than those of said commission acquired for the purpose of this 
article. ‘The bonds shall not constitute an indebtedness of the municipality within 
the meaning of any constitutional or statutory debt limitation or restriction. Bonds 
of a commission are declared to be issued for an essential public and governmental 
purpose and to be public instrumentalities and, together with interest thereon and 
income therefrom, shall be exempt from all taxes. Bonds may be issued by a 
commission under this article notwithstanding any debt or other limitation prescribed 
in any statute. This article without reference to other statutes of the State shall 
constitute full and complete authority for the authorization and issuance of bonds 
by the commission hereunder and such authorization and issuance shall not be sub- 
ject to any conditions, restrictions or limitations imposed by any other statute 
whether general, special or local, except as provided in subsection (d) of this section. 

(c) Bonds of the commission shall be authorized by its resolution and may be 
issued in one or more series and shall bear such date or dates, be payable upon 
demand or mature at such time or times, bear interest at such rate or rates, not 
exceeding six per centum (6%) per annum, be in such denomination or denomina- 
tions, be in such form either coupon or registered, carry such conversion or registra- 
tion privileges, have such rank or priority, be executed in such manner, be payable 
in such medium of payment, at such place or places, and be subject to such terms 
of redemption (with or without premium) as such resolution, its trust indenture or 
mortgage may provide. 

(d) Bonds shall be sold by the redevelopment commission at public sale upon such 
terms and in such manner, consistent with the provisions hereof, as the redevelop- 
ment commission may determine. Prior to the sale of bonds hereunder, the rede- 
velopment commission shall first cause a notice of the sale of the bonds to be 
published at least once at least ten days before the date fixed for the receipt of bids 
for the bonds (i) in a newspaper having the largest or next largest circulation in the 
redevelopment commission’s area of operation and (ii) in a publication that car- 
ries advertisements for the sale of State and municipal bonds published in the 
city of New York in the State of New York; provided, however, that in its discre- 
tion the redevelopment commission may cause any such notice of sale in the New 
York publication to be published as part of a consolidated notice of sale offering for 
sale the obligations of other public agencies in addition to the redevelopment com- 
mission’s bonds, and provided, further, that any bonds may be sold by the redevelop- 
ment commission to the government at private sale upon such terms and conditions 
as are mutually agreed upon between the commission and the government. No 
bonds issued pursuant to this article shall be sold at less than par and accrued 
interest. The provisions of the Local Government Act shall not be applicable with 
respect to bonds sold or issued under this article. 

(e) In case any of the commissioners or officers of the commission whose signa- 
tures appear on any bonds or coupons shall cease to be such commissioners or officers 
before the delivery of such bonds, such signatures shall, nevertheless, be valid and 
sufficient for all purposes, the same as if such commissioners or officers had remained 
in office until such delivery. Any provisions of any law to the contrary notwith- 
standing, any bonds issued pursuant to this article shall be fully negotiable. 

(f) In any suit, action or proceedings involving the validity or enforceability of 
any bond of the commission or the security therefor, any such bond reciting in 
substance that it has been issued by the commission to aid in financing a redevelop- 
ment project, as herein defined, shall be conclusively deemed to have been issued 
for such purpose and such project shall be conclusively deemed to have been planned, 
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located and carried out in accordance with the purposes and provisions of this article. 
(195 1F CALUGS sel 35 LIL Se. 8375s810.) 

Editor’s Note.—The 1961 amendment re- 
wrote subsection (d). 

Constitutionality—Any provisions of sub- 
section (d) of this section and § 160-470 
to the effect that bonds may be sold and 
issued by a redevelopment commission for 
the purpose of carrying out the provisions 
of an urban redevelopment plan or project 
under the provisions of the Urban Rede- 
velopment Law, or that any municipality 
located within the area of such a commis- 
sion may appropriate funds to a redevelop- 
ment commission for the purpose of aiding 

such a commission in carrying out any 
of its powers and functions under the 
Urban Redevelopment Law, and to obtain 
funds for this purpose, the municipality 
may levy taxes, and may in the manner 
prescribed by law issue and sell its bonds, 
without the approval of a vote of the quali- 
fied voters in the municipality, are repug- 
nant to the provisions of Const., Art. VII, 
§ 6. Horton y. Redevelopment Comm. of 
High Point, 259 N. C. 605, 131 S. E. (2d) 
464 (1963). 

§ 160-467. Powers in connection with issuance of bonds.—(a) In connection 
with the issuance of bonds or the incurring of obligations and in order to secure the 
payment of such bonds or obligations, the commission, in addition to its other powers, 
shall have power: 

(1) To pledge all or any part of its gross or net rents, fees or revenues to 
which its right then exists or may thereafter come into existence ; 

(2) To mortgage all or any part of its real or personal property, then owned or 
thereafter acquired ; 

(3) To covenant against pledging all or any part of its rents, fees and reve- 
nues, or against mortgaging all or any part of its real or personal prop- 
erty, to which its right or title then exists or may thereafter come into 
existence or against permitting or suffering any lien on such revenues 
or property; to covenant with respect to limitations on its right to sell, 
lease or otherwise dispose of any redevelopment project or any part 
thereof ; and to covenant as to what other, or additional debts or obliga- 
tions may be incurred by it; 

(4) To covenant as to the bonds to be issued and as to the issuance of such 
bonds in escrow or otherwise, and as to the use and disposition of the 
proceeds thereof; to provide for the replacement of lost, destroyed or 
mutilated bonds, to covenant against extending the time for the payment 
of its bonds or interest thereon; and to covenant for the redemption of 
the bonds and to provide the terms and conditions thereof ; 

(5) To covenant (subject to the limitations contained in this article) as to the 
amount of revenues to be raised each year or other period of time by 
rents, fees and other revenues, and as to the use and disposition to be 
made thereof ; to create or to authorize the creation of special funds for 
moneys held for operating costs, debt service, reserves, or other pur- 
poses, and to covenant as to the use and disposition of the moneys held 
in such funds; 

(6) To prescribe the procedure, if any, by which the terms of any contract with 
bondholders may be amended or abrogated, the amount of bonds the 
holders of which must consent thereto and the manner in which such 
consent may be given; 

(7) To covenant as to the use, maintenance and replacement of any of or all 
of its real or personal property, the insurance to be carried thereon and 
the use and disposition of insurance moneys, and to warrant its title to 
such property ; 

(8) To covenant as to the rights, liabilities, powers and duties arising upon the 
breach by it of any covenants, conditions or obligations ; and to covenant 
and prescribe as to events of default and terms and conditions upon 
which any or all of its bonds or obligations shall become or may be 
declared due before maturity and as to the terms and conditions upon 
which such declaration and its consequences may be waived; 
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(9) To vest in any obligees of the commissions the right to enforce the payment 
of the bonds or any covenants securing or relating to the bonds; to vest 
in any obligee or obligees holding a specified amount in bonds the right, 
in the event of a default to take possession of and use, operate and 
manage any redevelopment project or any part thereof, title to which is 
in the commission, or any funds connected therewith, and to collect the 
rents and revenues arising therefrom and to dispose of such moneys in 
accordance with the agreement with such obligees; to provide for the 
powers and duties of such obligees and to limit the liabilities thereof, 
and to provide the terms and conditions upon which such obligees may 
enforce any covenant or rights securing or relating to the bonds; and 

(10) To exercise all or any part or combination of the powers herein granted ; 
to make such covenants (other than and in addition to the covenants 
herein expressly authorized) and to do any and all such acts and things 
as may be necessary or convenient or desirable in order to secure its 
bonds, or, in the absolute discretion of said commission, as will tend to 
make the bonds more marketable notwithstanding that such covenants, 
acts or things may not be enumerated herein. 

(b) The commission shall have power by its resolution, trust indenture, mortgage 
lease or other contract to confer upon any obligee holding or representing a specified 
amount in bonds, the right (in addition to all rights that may otherwise be con- 
ferred), upon the happening of an event of default as defined in such resolution or 
instrument, by suit, action or proceeding in any court of competent jurisdiction: 

(1) To cause possession of any redevelopment project or any part thereof 
title to which is in the commission, to be surrendered to any such obligee; 

(2) To obtain the appointment of a receiver of any redevelopment project of 
said commission or any part thereof, title to which is in the commission 
and of the rents and profits therefrom. If such receiver be appointed, 
he may enter and take possession of, carry out, operate and maintain such 
project or any part therefrom and collect and receive all fees, rents, 
revenues, or other charges thereafter arising therefrom, and shall keep 
such moneys in a separate account or accounts and apply the same in 
accordance with the obligations of said commission as the court shall 
direct ; and 

(3) To require said commission and the commissioners, officers, agents and 
employees thereof to account as if it and they were the trustees of an 
express trust. (1951, c. 1095, s. 14.) 

§ 160-468. Right of obligee—An obligee of the commission shall have the 
right in addition to all other rights which may be conferred on such obligee, subject 
only to any contractual restrictions binding upon such obligee: 

(1) By mandamus, suit, action or proceeding at law or in equity to compel said 
commission and the commissioners, officers, agents or employees thereof 
to perform each and every term, provision and covenant contained in 
any contract of said commission with or for the benefit of such obligee, 
and to require the carrying out of any or all such covenants and agree- 
ments of said commission and the fulfillment of all duties imposed upon 
said commission by this article ; and 

(2) By suit, action or proceeding in equity, to enjoin any acts or things which 
may be unlawful, or the violation of any of the rights of such obligee of 
said commission. (1951, c. 1095, s, 15.) 

§ 160-469. Co-operation by public bodies—(a) For the purpose of aiding and 
co-operating in the planning, undertaking or carrying out of a redevelopment project 
located within the area in which it is authorized to act, any public body may, upon 
such terms, with or without consideration, as it may determine: 

(1) Dedicate, sell, convey or lease any of its interest in any property, or grant 
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easements, licenses or any other rights or privileges therein to a com- 
mission ; 

(2) Cause parks, playgrounds, recreational, community, educational, water, 
sewer or drainage facilities, or any other works which it is otherwise em- 
powered to undertake, to be furnished in connection with a redevelop- 
ment project ; 

(3) Furnish, dedicate, close, vacate, pave, install, grade, regrade, plan or replan 
streets, roads, sidewalks, ways or other places, which it is otherwise em- 
powered to undertake ; 

(4) Plan or replan, zone or rezone any part of the redevelopment ; 
(5) Cause administrative and other services to be furnished to the commission 

of the character which the public body is otherwise empowered to under- 
take or furnish for the same or other purposes; 

(6) Incur the entire expense of any public improvements made by such public 
body in exercising the powers granted in this section; 

(7) Do any and all things necessary or convenient to aid and co-operate in the 
planning or carrying out of a redevelopment plan; 

(b) Any sale, conveyance, or agreement provided for in this section may be 
made by a public body without public notice, advertisement or public bidding. 
(19515 cn1095,s..16-) 

§ 160-470. Grant of funds by community.—Any municipality located within 
the area of operation of a commission may appropriate funds to a commission for 
the purpose of aiding such commission in carrying out any of its powers and func- 
tions under this article. To obtain funds for this purpose, the municipality may levy 
taxes and may in the manner prescribed by law issue and sell its bonds. (1951, c. 
1095, :s217:) 

Cited in Redevelopment Comm. of Greensboro, 252 N. C. 595, 114 S. E. (2d) 
Greensboro v. Security Nat. Bank of 688 (1960). 

§ 160-471. Records and reports.—(a) The books and records of a commission 
shall at all times be open and subject to inspection by the public. 

(b) A copy of all bylaws and rules and regulations and amendments thereto 
adopted by it, from time to time, shall be filed with the city clerk and shall be open 
for public inspection. 

(c) At least once each year a report of its activities for the preceding year and 
such other reports as may be required shall be made. Copies of such reports shall 
be filed with the mayor and governing body of the municipality. (1951, c. 1095, 
s. 18.) 

§ 160-472. Title of purchaser.—Any instrument executed by a commission 
and purporting to convey any right, title or interest in any property under this article 
shall be conclusive evidence of compliance with the provisions of this article insofar 
as title or other interest of any bona fide purchasers, lessees or transferees of such 
property iss concerned: (1951,7e71095/4s. 4197) 

§ 160-473. Preparation of general plan by local governing body.—The gov- 
erning body of any municipality or county, which is not otherwise authorized to 
create a planning commission with power to prepare a general plan for the develop- 
ment of the community, is hereby authorized and empowered to prepare such a 
general plan prior to the initiation and carrying out of a redevelopment project under 
this article. (1951, c. 1095, s. 20.) 

§ 160-474. Inconsistent provisions.—Insofar as the provisions of this article 
are inconsistent with the provisions of any other law, the provisions of this article 
shall be controlling. (1951, c. 1095, s. 22; 1955, c. 1349; 1957, c. 502, s. 4.) 

Editor’s Note—Session Laws 1955, c. c. 502, s. 4. Therefore, the inserted section 
1349, renumbering this section as 160-474.1 has been deleted and this section has been 
and inserting a new section numbered 160- given its old number. 
474, was repealed by Session Laws 1957, 
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§ 160-474.1. Certain actions and proceedings of commissions validated.— 
All actions and proceedings of redevelopment commissions established under the 
Urban Redevelopment Law (G. 8. 160-454 to 160-474) and of the governing bodies 
of incorporated cities and towns heretofore had and taken pertaining to the calling 
and holding of public hearings on such redevelopment plans, the giving and pub- 
lication of notices of such public hearings and the time and manner of such publica- 
tion are hereby in all respects legalized, ratified, approved, validated and confirmed, 
and all such public hearings are hereby declared to be valid and lawfully authorized. 
(1963, c. 194.) 

Editor’s Note.—The act from which this 
section is codified became effective April 
11, 1963. 

SUBCHAPTER VIII. PARKING AUTHORITIES AND FACILITIES. 

ARTICLE 38. 

Parking Authorities. 

§ 160-475. Short title—This article may be cited as the “Parking Authority 
Layee Lo Dl nOns cee) 

§ 160-476. Definitions—As used or referred to in this article, unless a dif- 
ferent meaning clearly appears from the context: 

(1) The term “authority” shall mean a public body and a body corporate and 
politic organized in accordance with this article for the purposes, with 
the powers and subject to the restrictions hereinafter set forth; 

(2) The term “bonds” shall mean bonds authorized by this article; 
(3) The term “city” shall mean the city that is, or is about to be, included in 

the territorial boundaries of an authority when created hereunder ; 
(4) The term “city clerk” shall mean the clerk of the city or the officer thereof 

charged with the duties customarily imposed on the clerk; 
(5) The term “city council” shall mean the legislative body, council, board of 

commissioners, or other body charged with governing the city; 
(6) The term “commissioner” shall mean one of the members of an authority, 

appointed in accordance with the provisions of this article; 
(7) The term “parking project’? shall mean any area or place operated or to 

be operated by the authority for the parking or storing of motor and other 
vehicles and shall without limiting the foregoing, include all real and 
personal property, driveways, roads, approaches, structures, garages, 
meters, mechanical equipment, and all appurtenances and facilities either 
on, above or under the ground which are used or usable in connection 
with such parking or storing of such vehicles; 

(8) The term “real property” shall mean lands, structures, franchises, and in- 
terest in lands, and any and all things usually included within the said 
term, and includes not only fees simple absolute but also any and all 
lesser interests, such as easements, rights of way, uses, leases, licenses, 
and all other incorporeal hereditaments and every estate, interest or right, 
legal or equitable, including terms of years, and liens thereon by way 
of judgments, mortgages or otherwise, and also claims for damage to 
real estate: (1951.3 ciu/79, s:22:) 

§ 160-477. Creation of authority.—The city council of any city may, upon 
its own initiative, and shall, upon petition of 25 or more residents of the city, hold 
a public hearing on the question whether or not it is necessary for the city to organize 
an authority under the provisions of this article. Notice of the time, place and 
purpose of such hearing shall be given by publication in a newspaper of general 
circulation in the city, at least once, at least 10 days before such hearing. At such 
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hearing, an opportunity to be heard shall be granted to all residents and taxpayers 
of the city and all other interested persons. If, after such hearing, the city council 
shall by resolution determine that it is necessary for the city to organize an authority 
under the provisions of this article, the city council shall appoint, as hereinafter pro- 
vided, five commissioners to act as an authority. Said commission shall be a public 
body and a body corporate and politic upon the completion of the taking of the 
following proceedings: 

The commissioners shall present or cause to be presented to the Secretary of 
State of North Carolina a written application signed by them, which shall set forth 

(1) A statement that the city council has, pursuant to this article, and after a 
public hearing held as herein required, determined that it is necessary 
for the city to organize an authority under the provisions of this article, 
and has appointed the signers of such application as commissioners of 
such an authority ; 

(2) A statement that the commissioners desire the authority to become a 
public body and a body corporate and politic under this article; 

(3) The name, address and term of office of each of the commissioners; 
(4) The name which is proposed for the corporation; and 
(5) The location and the principal office of the proposed corporation. 

The application shall be accompanied by a copy, certified by the city clerk, of the 
resolution or resolutions of the city council making such determination and appoint- 
ments. The application shall be subscribed and sworn to by each of said commis- 
sioners before an officer authorized by law to take and certify oaths, who shall certify 
upon the application that he personally knows said commissioners and knows them 
to be the persons appointed as stated in the application, and that each subscribed and 
swore thereto in the officer’s presence. The Secretary of State shall examine the 
application and if he finds that the name proposed for the corporation is not identical 
with that of a person or any other corporation of this State or so nearly similar as 
to lead to confusion and uncertainty, he shall receive and file it and shall record it 
in an appropriate book of record in his office. 
When the application has been made, filed and recorded, as herein provided, the 

authority shall constitute a public body and body corporate and politic under the 
name proposed in the application; and the Secretary of State shall make and issue a 
certificate of incorporation pursuant to this article, under the seal of the State, and 
shall record the same with the application. 

The boundaries of such authority shall be coterminous with those of such city. 
In any suit, action or proceeding involving the validity or enforcement of or relat- 

ing to any contract of the authority, the authority shall be conclusively deemed to 
have been established in accordance with the provisions of this article upon proof of 
the issuance of the aforesaid certificate by the Secretary of State. A copy of such 
certificate, duly certified by the Secretary of State, shall be admissible in evidence 
in any such suit, action or proceeding, and shall be conclusive proof of the filing and 
contents thereof. (1951, c. 779, s. 3.) 

§ 160-478. Appointment, removal, etc., of commissioners; quorum; chair- 
man; vice-chairman, agents and employees; duration of authority——An au- 
thority shall consist of five commissioners appointed by the city council, and the 
city council shall designate the first chairman. No commissioner shall be a city 
official. 

The commissioners who are first appointed shall be designated by the city council 
to serve for terms of one, two, three, four and five years respectively from the date 
of their appointment. Thereafter, the term of office shall be five years. A com- 
missioner shall hold office until his successor has been appointed by the city council 
and has qualified. Vacancies shall be filled by the city council for the unexpired term. 
Three commissioners shall constitute a quorum. A commissioner shall receive 
no compensation for his services, but he shall be entitled to reimbursement for his 
actual and necessary expenses incurred in the performance of his official duties. 
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When the office of the first chairman of the authority becomes vacant, the au- 
thority shall select a chairman from among its members. An authority shall select 
from among its members a vice-chairman, and it may employ a secretary (who shall 
be executive director), technical experts and such other officers, agents and em- 
ployees, permanent or temporary, as it may require, and shall determine their quali- 
fications, duties and compensation. An authority may, with the consent of the city 
council call upon the city attorney or chief law officer of the city for such legal serv- 
ices as it may require, or it may employ its own counsel and legal staff. An authority 
may delegate to one or more of its agents or employees such powers or duties as it 
may deem proper. The city council may remove any member of the authority for 
inefficiency, neglect of duty or misconduct in office, giving him a copy of the charges 
against him and an opportunity of being heard in person, or by counsel, in his de- 
fense upon not less than 10 days’ notice. 

Such authority and its corporate existence shall continue only for a period of 
five years and thereafter until all its liabilities have been met and its bonds have been 
paid in full or such liabilities or bonds have otherwise been discharged. Upon its 
ceasing to exist, all its rights and properties shall pass to the city. (1951, c. 779, s. 4.) 

§ 160-479. Duty of authority and commissioners——The authority and its 
commissioners shall be under a statutory duty to comply or cause compliance strictly 
with all provisions of this article and, in addition thereto, with each and every term, 
provision and covenant in any contract of the authority on its part to be kept or 
performed. (1951, c. 779, s. 5.) 

§ 160-480. Interested commissioners or employees.—No commissioner or 
employee of an authority shall acquire any interest direct or indirect in any parking 
project or in any property included or planned to be included in any parking project, 
nor shall he have any interest direct or indirect in any contract or proposed contract 
for materials or services to be furnished or used in connection with any parking 
project. If any commissioner or employee of an authority owns or controls an in- 
terest direct or indirect in any property included or planned to be included in any 
parking project, he shall immediately disclose the same in writing to the authority 
and such disclosure shall be entered upon the minutes of the authority. Failure to 
so disclose such interest shall constitute misconduct in office. (1951, c. 779, s. 6.) 

§ 160-481. Purpose and powers of the authority—An authority incorporated 
under this article shall constitute a public body and a body corporate and politic, 
exercising public powers as an agency or instrumentality of the city with which it 
is coterminous. The purpose of the authority shall be to relieve traffic congestion of 
the streets and public places in the city by means of off-street parking facilities, and 
to that end to acquire, construct, improve, operate and maintain one or more parking 
projects in the city. To carry out said purpose, the authority shall have power : 

(1) To sue and be sued; 
(2) To have a seal and alter the same at pleasure; 
(3) To acquire, hold and dispose of personal property for its corporate pur- 

poses, including the power to purchase prospective or tentative awards 
in connection with the condemnation of real property; 

(4) To acquire by purchase or condemnation, and use real property necessary 
or convenient. All real property acquired by the authority by condem- 
nation shall be acquired in the manner provided by law for the condem- 
nation of land by the city; 

(5) To make bylaws for the management and regulation of its affairs, and 
subject to agreements with bondholders, for the regulation of parking 
projects ; 

(6) To make contracts and leases, and to execute all instruments necessary or 
convenient ; 

(7) To construct such buildings, structures and facilities as may be necessary 
or convenient ; 
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(8) To construct, reconstruct, improve, maintain and operate parking projects; 
(9) To accept grants, loans or contributions from the United States, the State 

of North Carolina, or any agency or instrumentality of either of them, 
or the city, and to expend the proceeds for any purposes of the authority ; 

(10) To fix and collect rentals, fees and other charges for the use of parking 
projects or any of them subject to and in accordance with such agree- 
ments with bondholders as may be made as hereinafter provided ; 

(11) To do all things necessary or convenient to carry out the purpose of the 
fone the powers expressly given to it by this article. (1951, 
COTO Sess) 

Local Modification—City of Kinston: 
ale bye, (es, lah Gy ab. 

§ 160-482. Conveyance of property by the city to the authority; acquisition 
of property by the city or by the authority—(a) The city may convey, with 
or without consideration, to the authority real and personal property owned by the 
city for use by the authority as a parking project or projects or a part thereof. In 
case of real property so conveyed, the instrument of conveyance shall contain a 
provision for reversion of the property to the city upon the termination of the 
corporate existence of the authority or upon the termination of the use of the 
property for the corporate purpose of the authority. Such conveyance of property 
by the city to the authority may be made without regard to the provisions of other 
laws regulating sales of property by the city or requiring previous advertisement of 
sales of property by the city. 

(b) The city may acquire by purchase or condemnation real property in the name 
of the city for the authority or for the widening of existing roads, streets, parkways, 
avenues or highways or for new roads, streets, parkways, avenues or highways to 
any of the parking projects, or partly for such purposes and partly for other city 
purposes, by purchase or condemnation in the manner provided by law for the ac- 
quisition of real property by the city. The city may close such streets, roads, park- 
ways, avenues, or highways as may be necessary or convenient. 

(c) Contracts may be entered into between the city and the authority providing 
for the property to be conveyed by the city to the authority, the additional property 
to be acquired by the city and so conveyed, the streets, roads, parkways, avenues 
and highways to be closed by the city, and the amounts, terms and conditions of 
payment to be made by the authority. Such contracts may contain covenants by the 
city as to the road, streets, parkway, avenue and highway improvements to be made 
by the city, including provisions for the installation of parking meters in designated 
streets of the city and for the removal of such parking meters in the event that such 
parking meters are not found to be necessary or convenient. Any such contract may 
pledge all or any part of the revenues of such parking meters to the authority for a 
period of not to exceed the period during which bonds of the authority shall be out- 
standing ; provided, that the total amount of such revenues which may be paid pur- 
suant to such a pledge shall not exceed the total of the principal of and interest on 
such bonds which become due and payable during such period. Such contracts may 
also contain provisions limiting or prohibiting the construction and operation by the 
city or any agency thereof in designated areas of public parking facilities and park- 
ing meters whether or not a fee or charge is made therefor. Any such contracts be- 
tween the city and the authority may be pledged by the authority to secure its bonds 
and may not be modified thereafter except as provided by the terms of the contracts 
or by the terms of the pledge. The city council may authorize such contracts on 
behalf of the city and no other authorization on the part of the city for such contracts 
shall be necessary. 

(d) The authority may itself acquire real property for a parking project at the cost 
and expense of the authority by purchase or condemnation pursuant to the laws 
relating to the condemnation of land by the city. 

(e) Incase the authority shall acquire any real property which it shall determine 
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is no longer required for a parking project, then, if such real property was acquired 
at the cost and expense of the city, the authority shall have power to convey it 
without consideration to the city, or, if such real property was acquired at the cost 
and expense of the authority, then the authority shall have power to sell, lease or 
otherwise dispose of said real property and shall retain and have the power to use 
the proceeds of sale, rentals or other moneys derived from the disposition thereof 
for its purposes. (1951, c. 779, s. 8.) 

§ 160-483. Contracts—The authority shall let contracts in the manner pro- 
vided by law for contracts of the city. (1951, c. 779, s. 9.) 

§ 160-484. Moneys of the authority—AI1l moneys of the authority shall be 
paid to the treasurer of the city as agent of the authority, who shall designate 
depositories and who shall not commingle such moneys with any other moneys. Such 
moneys shall be deposited in a separate bank account or accounts. The moneys in 
such accounts shall be paid out on checks of the treasurer on written requisition of 
the chairman of the authority or of such other person or persons as the authority 
may authorize to make such requisitions. All deposits of such moneys shall be 
secured in the manner provided by law for securing deposits of moneys of the city. 
The city accountant of the city and his legally authorized representatives are author- 
ized and empowered from time to time to examine the accounts and books of the 
authority, including its receipts, disbursements, contracts, leases, sinking funds, in- 
vestments and any other records and papers relating to its financial standing. The 
authority shall cause an annual audit of its accounts to be made by a certified public 
accountant or firm of certified public accountants, and shall cause a copy of the 
report of each such audit to be filed with the city clerk, who shall present the same 
to the city council. The authority shall have power, notwithstanding the provisions 
of this section to contract with the holders of any of its bonds as to the custody, 
collection, securing, investment and payment of any moneys of the authority or any 
moneys held in trust or otherwise for the payment of bonds or in any way to secure 
bonds, and to carry out any such contract notwithstanding that such contract may be 
inconsistent with the previous provisions of this section. Moneys held in trust or 
otherwise for the payment of bonds or in any way to secure bonds and deposits of such 
moneys may be secured in the same manner as moneys of the authority, and all banks 
and trust companies are authorized to give such security for such deposits. (1951, c. 
719, Saba) 

§ 160-485. Bonds of the authority—(a) The authority shall have the power 
and is hereby authorized from time to time to issue its negotiable bonds for any 
purpose mentioned in § 160-481, including the acquisition, construction, reconstruc- 
tion and repair of personal and real property of all kinds deemed by the authority to 
be necessary or desirable to carry out such purpose, as well as to pay such expenses 
as may be deemed by the authority necessary or desirable to the financing thereof and 
placing the project or projects in operation, in the aggregate principal amount of not 
exceeding three million dollars ($3,000,000.00). The authority shall have power 
from time to time and whenever it deems refunding expedient, to refund any bonds 
by the issuance of new bonds, whether the bonds to be refunded have or have not 
matured, and may issue bonds partly to refund bonds then outstanding and partly for 
any other purpose hereinabove described. In computing the total amount of bonds 
of the authority which may at any time be outstanding the amount of the outstanding 
bonds to be refunded from the proceeds of the sale of new bonds or by exchanging 
for new bonds shall be excluded. Except as may otherwise be expressly provided 
by the authority, the bonds of every issue shall be general obligations of the authority 
payable out of any moneys or revenues of the authority, subject only to any agree- 
ments with the holders of particular bonds pledging any particular moneys or 
revenues. Whether or not the bonds are of such form and character as to be 
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negotiable instruments under the terms of the negotiable instruments law (con- 
stituting chapter 25 of the General Statutes) the bonds shall be and are hereby made 
negotiable instruments within the meaning of and for all the purposes of the negoti- 
able instruments law, subject only to the provisions of the bonds for registration. 

(b) The bonds shall be authorized by resolution of the board and shall bear such 
date or dates, mature at such time or times, not exceeding 30 years from their re- 
spective dates, bear interest at such rate or rates, not exceeding six per centum 
(6%) per annum payable annually or semiannually, be in such denominations, be 
in such form, either coupon or registered, carry such registration privileges, be 
executed in such manner, be payable in lawful money of the United States of 
America at such place or places, and be subject to such terms of redemption prior 
to maturity, at par value, as such resolution or resolutions may provide. 

(c) Any resolution or resolutions authorizing any bonds or any issue of bonds 
may contain provisions, which shall be a part of the contract with the holders of 
the bonds thereby authorized as to: 

(1) Pledging all or any part of the revenues of a parking project or projects 
to secure the payment of the bonds, subject to such agreements with 
bondholders as may then exist ; 

(2) The rentals, fees, and other charges to be charged, and the amounts to be 
raised in each year thereby, and the use and disposition of the revenues; 

(3) The setting aside of reserves or sinking funds, and the regulation and dis- 
position thereof ; 

(4) Limitations on the right of the authority to restrict and regulate the use 
of a project ; 

(5) Limitations on the purpose to which the proceeds of sale of any issue of 
bonds then or thereafter to be issued may be applied and pledging such 
proceeds to secure the payment of the bonds or of any issue of the 
bonds ; 

(6) Limitations on the issuance of additional bonds; the terms upon which ad- 
ditional bonds may be issued and secured; the refunding of outstanding 
or other bonds ; 

(7) The procedure, if any, by which the terms of any contract with bond- 
holders may be amended or abrogated, the amount of bonds the holders 
of which must consent thereto; and the manner in which such consent 
may be given; 

(8) Limitations on the amount of moneys derived from a parking project to be 
expended for operating, administrative or other expenses of the au- 
thority ; 

(9) Vesting in a trustee or trustees such property, rights, powers and duties in 
trust as the authority may determine, which may include any or all of 
the rights, powers and duties of the trustee appointed by the bondholders 
pursuant to § 160-493, and limiting or abrogating the right of the bond- 
holders to appoint a trustee under said section or limiting the rights, 
duties and powers of such trustee ; 

(10) Any other matters, of like or different character, which in any way affect 
the security or protection of the bonds. 

(d) It is the intention hereof that any pledge of revenues or other moneys made 
by the authority shall be valid and binding from the time when the pledge is made; 
that the revenues or other moneys so pledged and thereafter received by the au- 
thority shall immediately be subject to the lien of such pledge without any physical 
delivery thereof or further act; and that the lien of any such pledge shall be valid 
and binding as against all parties having claims of any kind in tort, contract or 
otherwise against the authority irrespective of whether such parties have notice 
thereof. Statutory provisions relating to the recording or registering of instru- 
ments creating liens shall not apply to the lien of any such pledge. 
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(e) Neither the members of the authority nor any person executing the bonds 
shall be liable personally on the bonds or be subject to any personal liability or 
accountability by reason of the issuance thereof. 

(f{) The authority shall have power out of any funds available therefor to pur- 
chase bonds. The authority shall cancel such bonds. 

(g) In the discretion of the authority, the bonds may be secured by a trust inden- 
ture by and between the authority and a corporate trustee, which may be any trust 
company or bank having the powers of a trust company in the State of North Caro- 
lina. Such trust indenture may contain such provisions for protecting and enforcing 
the rights and remedies of the bondholders as may be reasonable and proper and 
not in violation of law, including covenants setting forth the duties of the authority 
in relation to the construction, maintenance, operation, repair and insurance of the 
parking project or projects, and the custody, safeguarding and application of all 
moneys, and may provide that the parking project or projects shall be constructed 
and paid for under the supervision and approval of consulting engineers. Notwith- 
standing the provisions of § 160-484, the authority may provide by such trust 
indenture for the payment of the proceeds of the bonds and the revenues of the 
project or projects to the trustee under such indenture or other depository and for 
the method of disbursement thereof, with such safeguards and restrictions as it may 
determine. All expenses incurred in carrying out such trust indenture may be 
treated as a part of the cost of maintenance, operation, and repairs of the parking 
project or projects. If the bonds shall be secured by a trust indenture, the bond- 
holders shall have no authority to appoint a separate trustee to represent them, and 
the trustee under such trust indenture shall have and possess all of the powers which 
are conferred by § 160-493 upon a trustee appointed by bondholders. (1951, c. 779, 
Sat 

§ 160-486. Notes of the authority—The authority shall have power from 
time to time to issue notes and from time to time to issue renewal notes (herein 
referred to as notes) maturing not later than five years from their respective original 
dates in an amount not exceeding at any time fifty thousand dollars ($50,000.00), 
over and above the amount of bonds authorized by subsection (a) of § 160-485, 
whenever the authority shall determine that payment thereof can be made in full 
from any moneys or revenues which the authority expects to receive from any 
source. Such notes may, among other things, be issued to provide funds to pay 
preliminary costs of surveys, plans or other matters relating to any proposed project. 
The authority may pledge such moneys or revenues (subject to any other pledge 
thereof) for the payment of the notes and may in addition secure the notes in the 
same manner and with the same effect as herein provided for bonds. Interest on 
the notes shall not exceed the rate of six per centum (6%) per annum. The au- 
thority shall have power to make contracts for the future sale from time to time 
of the notes, by which the purchasers shall be committed to purchase the notes from 
time to time on terms and conditions stated in such contracts, and the authority shall 
have power to pay such consideration as it shall deem proper for such commitments. 
In case of default on its notes, or violation of any of the obligations of the authority 
to the noteholders, the noteholders shall have all the remedies provided herein for 
bondholders. (1951, c. 779, s. 12.) 

Local Modification—City of Kinston: 
1957, c. 860, s. 2. 

§ 160-487. Approval of Local Government Commission; application of Local 
Government Act.—The issuance of all bonds and notes authorized pursuant to 
this article shall be subject to approval by the Local Government Commission and 
such bonds and notes shall be sold by said Commission in the same manner as bonds 
and notes of municipalities are approved and sold under the provisions of the Local 
Government Act. Such bonds and notes shall be delivered in the same manner 
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as bonds and notes of municipalities are delivered under the provisions of the Local 
Government Act. (1951, c. 779, s. 12%.) 

Local Modification.—City of Kinston: 
1 OD mC mS OOS nae 

§ 160-488. Agreements of the State—The State of North Carolina does 
pledge to and agree with the holders of the bonds that the State will not limit or 
impair the rights hereby vested in the authority to acquire, construct, maintain, recon- 
struct and operate the project or projects, to establish and collect rentals, fees and 
other charges and to fulfill the terms of any agreements made with the holders of 
the bonds, or in any way impair the rights and remedies of the bondholders, until the 
bonds, together with interest thereon, with interest on any unpaid installments of 
interest and all costs and expenses in connection with any action or proceeding by or 
on behalf of the bondholders, are fully met and discharged. (1951, c. 779, s. 13.) 

§ 160-489. State and city not liable on bonds.—The bonds and other obliga- 
tions of the authority shall not be a debt of the State of North Carolina or of the 
city, and neither the State nor the city shall be liable thereon, nor shall they be payable 
out of any funds other than those of the authority. (1951, c. 779, s. 14.) 

§ 160-490. Bonds legal investments for public officers and fiduciaries.—The 
bonds are hereby made securities in which all public officers and bodies of this State 
and all municipalities and municipal subdivisions, all insurance companies and asso- 
ciations and other persons carrying on an insurance business, all banks, bankers, trust 
companies, savings banks and savings associations, including savings and loan asso- 
ciations, investment companies and other persons carrying on a banking business and 
all other persons whatsoever, except as hereinafter provided, who are now or may 
hereafter be authorized to invest in bonds or other obligations of the State, may 
properly and legally invest funds including capital in their control or belonging to 
them ; provided that, notwithstanding the provisions of any other general or special 
law to the contrary, such bonds shall not be eligible for the investment of funds, 
including capital, trusts, estates or guardianships under the control of individual ad- 
ministrators, guardians, executors, trustees and other individual fiduciaries. The 
bonds are also hereby made securities which may be deposited with and may be 
received by all public officers and bodies of this State and all municipalities and mu- 
nicipal subdivisions for any purpose for which the deposit of bonds or other obliga- 
tions of this State is now or may hereafter be authorized. (1951, c. 779, s. 15.) 

§ 160-491. Exemptions from taxation.—It is hereby found, determined and 
declared that the creation of the authority and the carrying out of its corporate pur- 
poses is in all respects for the benefit of the people of the State of North Carolina, for 
the improvement of their health, welfare and prosperity, and for the promotion 
of their traffic, and is a public purpose, and that the authority will be performing an 
essential governmental function in the exercise of the powers conferred upon it 
by this article, and the State of North Carolina covenants with the holders of the 
bonds that the authority shall be required to pay no taxes or assessments upon any 
of the property acquired by it or under its jurisdiction, control, possession or super- 
vision or upon its activities in the operation and maintenance of the project or any 
tolls, revenues or other income received by the authority and that the bonds of the 
authority and the income therefrom shall at all times be exempt from taxation, except 
for transfer and estate taxes. (1951, c. 779, s. 16.) 

§ 160-492. Tax contract by the State—The State of North Carolina cove- 
nants with the purchasers and with all subsequent holders and transferees of bonds 
issued by the authority pursuant to this article, in consideration of the accceptance 
of and payment for the bonds, that the bonds of the authority issued pursuant to 
this article and the income therefrom, and all moneys, funds and revenues pledged 
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to pay or secure the payment of such bonds, shall at all times be free from taxation 

except for transfer and estate taxes. (1951, c. 779, s. 17.) 

§ 160-493. Remedies of bondholders.—(a) In the event that the authority 

shall default in the payment of principal of or interest on any issue of the bonds 

after the same shall become due, whether at maturity or upon call for redemption, 

and such default shall continue for a period of 30 days, or in the event that the au- 

thority shall fail or refuse to comply with the provisions of this article, or shall 

default in any agreement made with the holders of any issue of the bonds, the holders 

of twenty-five per centum (25%) in aggregate principal amount of the bonds of 

such issue then outstanding, by instrument or instruments filed in the office of the 

register of deeds of the county in which the authority is located, and proved or 

acknowledged in the same manner as a deed to be recorded, may appoint a trustee 
to represent the holders of such bonds for the purposes herein provided. 

(b) Such trustee may, and upon written request of the holders of twenty-five 

per centum (25%) in principal amount of such bonds then outstanding shall, in his 

or its own name: 
(1) By mandamus or other suit, action or proceeding at law or in equity 

enforce all rights of the bondholders, including the right to require the 
authority to collect revenues adequate to carry out any agreement as to, 
or pledge of, such revenues, and to require the authority to carry out any 
other agreements with the holders of such bonds and to perform its 
duties under this article ; 

(2) Bring suit upon such bonds ; 
(3) By action or suit in equity, require the authority to account as if it were 

the trustee of an express trust for the holders of such bonds; 
(4) By action or suit in equity, enjoin any acts or things which may be unlaw- 

ful or in violation of the rights of the holders of such bonds; 
(5) Declare all such bonds due and payable, and if all defaults shall be made 

good then with the consent of the holders of twenty-five per centum 
(25%) of the principal amount of such bonds then outstanding, to annul 
such declaration and its consequences. 

(c) The superior court of the county in which the authority is situated shall 
have jurisdiction of any suit, action or proceeding by the trustee on behalf of bond- 
holders. 

(d) Before declaring the principal of all such bonds due and payable, the trustee 
shall first give 30 days’ notice in writing to the authority. 

(e) Any such trustee, whether or not the issue of bonds represented by such 
trustee has been declared due and payable, shall be entitled as of right to the ap- 
pointment of a receiver of any part or parts of the project the revenues of which 
are pledged for the security of the bonds of such issue, and such receiver may enter 
and take possession of such part or parts of the project and, subject to any pledge 
or agreement with bondholders, shall take possession of all moneys and other 
property derived from or applicable to the construction, operation, maintenance and 
reconstruction of such part or parts of the project and proceed with any construc- 
tion thereon which the authority is under obligation to do and to operate, maintain 
and reconstruct such part or parts of the project and collect and receive all revenues 
thereafter arising therefrom subject to any pledge thereof or agreement with bond- 
holders relating thereto and perform the public duties and carry out the agreements 
and obligations of the authority under the direction of the court. In any suit, action 
or proceeding by the trustee, the fees, counsel fees and expenses of the trustee and of 
the receiver, if any, shall constitute taxable disbursements, and all costs and dis- 
bursements allowed by the court shall be a first charge on any revenues derived from 
such project. 

(£) Such trustee shall, in addition to the foregoing, have and possess all of the 
powers necessary or appropriate for the exercise of any functions specifically set 
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forth herein or incident to the general representation of bondholders in the enforce- 
ment and protection of their rights. (1951, c. 779, s. 18.) 

§ 160-494. Actions against the authority——In every action against the au- 
thority for damages, for injuries to real or personal property, or for the destruction 
thereof, or for personal injuries or death, the complaint shall contain an allegation 
that at least 30 days have elapsed since the demand, claim or claims upon which 
such action is founded were presented to a member of the authority, or to its 
secretary, or to its chief executive officer and that the authority has neglected or 
refused to make an adjustment or payment thereof for 30 days after such present- 
ment. (1951, c. 779, s. 19.) 

§ 160-495. Termination of authority—Whenever all of the bonds issued by 
the authority shall have been redeemed or canceled, the authority shall cease to 
exist and all rights, titles and interests and all obligations and liabilities thereof 
vested in or possessed by the authority shall thereupon vest in and be possessed by 
the city. # (1951, 677975220.) 

§ 160-496. Inconsistent provisions in other acts superseded.—Insofar as the 
provisions of this article are inconsistent with the provisions of any other act, general 
or special, the provisions of this article shall be controlling. This article shall not 
repeal or modify any other act providing a different method of financing parking 
projects in cities, the powers conferred hereby being intended to be in addition to 
and not in substitution for the powers conferred by other acts. (1951, c. 799, s. 22.) 

ARTICLE 39, 

Financing Parking Facilities. 

§ 160-497. Declaration of public necessity.—It is hereby determined and 
declared that the free circulation of traffic of all kinds through the streets of the 
municipalities in the State is necessary to the health, safety and general welfare of 
the public, whether residing in such municipalities or traveling to, through or from 
such municipalities in the course of lawful pursuits; that in recent years the greatly 
increased use by the public of motor vehicles of all kinds has caused serious traffic 
congestion in the streets of such municipalities; that the parking of motor vehicles 
in the streets has contributed to this congestion to such an extent as to constitute at 
the present time a public nuisance; that such parking prevents the free circulation 
of traffic in, through and from such municipalities, impedes the rapid and effective 
fighting of fires and disposition of police forces, threatens irreparable loss in values 
of urban property which can no longer be readily reached by vehicular traffic, and 
endangers the health, safety and welfare of the general public; that the regulation of 
traffic on the streets by the installation of parking meters and the imposition of 
charges in connection with such on-street parking facilities has not relieved this 
congestion except to a limited extent; that this traffic congestion is not capable of 
being adequately abated except by provisions for sufficient off-street parking facili- 
ties; that adequate off-street parking facilities have not been provided and parking 
spaces now existing must be forthwith supplemented by off-street parking facilities 
provided by public undertaking; and that the enactment of the provisions of this 
article is hereby declared to be a public necessity. (1951, c. 704, s. 1.) 

§ 160-498. Definitions.—As used in this article, the following words and 
terms shall have the following meanings, unless the context shall indicate another 
or different meaning or intent: 

(1) The word “cost” as applied to parking facilities or to extensions or addi- 
tions thereto shall include the cost of acquisition, construction or recon- 
struction, the cost of all labor, materials, machinery and equipment, the 
cost of all lands, property, rights, easements and interest acquired by 
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the municipality for such parking facilities or the operation thereof, the 
cost of demolishing or removing any buildings or structures on lands so 
acquired, including the cost of acquiring any lands to which such build- 
ings or structures may be moved, financing charges, interest prior to 
and during construction and, if deemed advisable by the governing body, 
for one year after completion of construction, cost of engineering and 
legal services, plans, specifications, surveys and estimates of cost and of 
revenues, administrative expense, and such other expense as may be 
necessary or incident to such acquisition, construction or reconstruction, 
the financing thereof and the placing of the parking facilities in operation. 

(2) The term “governing body” shall mean the board or body in which the 
general legislative powers of a municipality are vested. 

(3) The word “municipality” shall mean any city or town in the State, whether 
incorporated by special act of the General Assembly or under the general 
laws of the State, which may desire to finance parking facilities under 
the provisions of this article. 

(4) The words “parking facilities” shall mean and shall include lots, garages, 
parking terminals or other structures (either single or multi-level and 
either at, above or below the surface) to be used solely for the off-street 
parking of motor vehicles, open to public use for a fee, and all property, 
rights, easements and interests relating thereto which are deemed neces- 
sary for the construction or the operation thereof. 

(5) The word “revenues” when applied to revenues of the parking facilities 
shall mean the net revenues derived in any fiscal year from the operation 
of the parking facilities after paying all expenses of operating, managing 
and repairing such parking facilities. (1951, c. 704, s. 2.) 

§ 160-499. General grant of powers.—The governing body of any municipality 
in the State is hereby authorized and empowered : 

(1) To acquire, construct, reconstruct, equip, improve, extend, enlarge, main- 
tain, repair and operate parking facilities within the corporate limits of 
such municipality ; 

(2) To issue bonds of the municipality as hereinafter provided to pay the cost 
of such acquisition, construction, reconstruction, equipment, improve- 
ment, extension or enlargement ; 

(3) To establish and revise from time to time and to collect (such collection to 
be made by the use of parking meters, if deemed desirable by the govern- 
ing body) rates, rentals, fees and other charges for the services and 
facilities furnished by such parking facilities, and to establish and revise 
from time to time regulations in respect of the use, operation and occu- 
pancy of such parking facilities or part thereof ; 

(4) To accept from any authorized agency of the federal government loans or 
grants for the planning, construction or acquisition of any parking facili- 
ties and to enter into agreements with such agency respecting any such 
loans or grants, and to receive and accept aid and contributions from 
source of either money, property, labor or other things of value, to be 
held, used and applied only for the purposes for which such loans, grants 
or contributions may be made; 

(5) Subject to any provisions or restrictions which may be set forth in the 
ordinance authorizing bonds, to acquire in the name of the municipality, 
either by purchase or the exercise of the right of eminent domain, such 
lands and rights and interests therein, and to acquire such personal prop- 
erty, as it may deem necessary in connection with the construction, re- 
construction, improvement, extension, enlargement or operation of any 
parking facilities ; 

(6) To lease all or any part of such parking facilities upon such terms and con- 
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ditions and for such term of years as it may deem advisable to carry out 
the provisions of this article ; 

(7) To make and enter into all contracts and agreements necessary or inci- 
dental to the performance of its duties and the execution of its powers 
under this article, and to employ such engineers, attorneys, accountants, 
construction and financial experts, superintendents, managers and other 
employees and agents as it may deem necessary, and to fix their com- 
pensation ; and 

(8) To do all acts and things necessary or convenient to carry out the powers 
expressly granted in this article. (1951, c. 704, s. 3.) 

Cross Reference.—As to authority of city 
to use revenue from on-street parking 
meters to finance off-street parking facil- 
ities, see also § 160-200, subdivision (31), 
as amended by Session Laws 1953, c. 171, 
and the notes thereto and §§ 160-414 and 
160-415 and the notes thereto. 

Maintenance of Off-Street Parking Fa- 
cilities Is a Commercial Undertaking.—See 
Britt v. Wilmington, 236 N. C. 446, 73 S. E. 
(2d) 289 (1952). 

On-street parking meters are maintained 
by a municipality in the exercise of its 
governmental powets in the regulation of 
traffic on its streets, and the requirement 
of the deposit of a coin is in the nature of 
a tax and is not a fee or toll but simply the 
method for putting the meter into opera- 
tion, and the revenue therefrom must be 
set apart and used for expenses incurred 
in the regulation and limitation of vehicular 
traffic on its streets. Britt v. Wilmington, 
236 N. C. 446, 73 S. E. (2d) 289 (1952). 
See § 160-200, subdivision (31). 

City Has No Authority to Rent On- 
Street Parking Space for a Fee.—Streets 
of a municipality are provided for public 
use. A city board has no valid authority 
to rent, lease or let a parking space on 
the streets to an individual motorist for a 
fee, or to charge a rate or toll therefor. 
Much less may it lease or let the whole 
system of on-street parking meters for 
operation by a private corporation or indi- 
vidual. Britt v. Wilmington, 236 N. C. 446, 
73S. E. (2d) 289 (1952). 

On-street and off-street parking facil- 
ities may not be combined and operated as 

one undertaking. Britt v. Wilmington, 236 
N. C. 446, 73 S. E. (2d) 289 (1952). 
Nor May City Pledge Revenue from On- 

Street Meters to Finance Off-Street Fa- 
cilities—The “deposits” made in the on- 
street meters may not be pledged to secure, 
or be applied to, the payment of the rev- 
enue bonds issued to finance off-street 
parking facilities. Britt v. Wilmington, 236 
N. C. 446, 73 S. E. (2d) 289 (1952). 

Sections 160-414 (d) and 160-415 (g), in- 
sofar as they purport to authorize a city 
to pledge revenue derived from on-street 
parking meters to the payment of revenue 
bonds to finance off-street parking facilities, 
are void, and the provisions of this article 
are to like effect. Britt v. Wilmington, 236 
N. C. 446, 73 S. E. (2d) 289 (1952). 
A municipality may not bind itself to 

enact or enforce on-street and off-street 
parking regulations by penal ordinance for 
the period during which bonds issued to 
provide off-street parking facilities should 
be outstanding, since it may not contract 
away or bind itself in regard to its freedom 
to enact governmental regulations. Britt 
v. Wilmington, 236 N. C. 446, 73 S. E. (2d) 
289 (1952). See, contra, Graham v. Kar- 
park Corp., 194 F. (2d) 616 (1952). 

Regulations for Off-Street Meters May 
Not Be Enforced by Criminal Prosecutions. 
—The regulations of a municipality for off- 
street parking meters maintained by it in 
its proprietary capacity may not be en- 
forced by criminal prosecutions. Britt v. 
Wilmington, 236 N. C. 446, 73 S. E. (2d) 
289 (1952). 

§ 160-500. Issuance of bonds.—Subject to the provisions of The Municipal 
Finance Act of 1921, as amended, subchapter III, chapter 160 of the General 
Statutes, but notwithstanding any limitation or indebtedness contained therein or 
in any other law, any municipality may issue its negotiable bonds for the purpose of 
paying the cost of parking facilities, for the payment of which bonds, there shall be 
pledged, in addition to the full faith, credit and taxing power of the municipality, 

(1) The revenues of such parking facilities, 
(2) All the revenues of on-street parking meters collected in each fiscal year 

following the issuance of all or any part of such bonds (after paying 
any operating deficit of such parking facilities therewith) until a reserve 
has been established and is maintained at the close of each fiscal year 
which shall equal in amount at least ten per centum (10%) of the prin- 
cipal amount of such bonds then outstanding or at least the total amount 
of principal of and interest on such bonds falling due in the next ensuing 
fiscal year, whichever is greater, and 
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(3) The proceeds of special assessments levied as hereinafter provided upon 
benefited property, except that all or any part of such proceeds may be 
applied to the payment of notes issued in anticipation of receipt of the 
proceeds of sale of such bonds, but the amount of such bonds authorized 
shall be reduced by the amount of such payments. 

Such bonds shall mature at such time or times, not exceeding 40 years from their 
respective dates, and may be subject to such terms of redemption with or without 
premium, as the governing body may provide, with the approval of the Local Gov- 
ernment Commission. The governing body may authorize the purchase and retire- 
ment of any such bonds with funds pledged to their payment at market prices not in 
excess of the redemption value of the bonds so purchased. 

Money may be borrowed in anticipation of the receipt of the proceeds of sale of 
such bonds under the provisions of § 160-375, and notes may be issued therefor as 
provided in § 160-376. 

Bonds and notes issued under the provisions of this article shall be subject to the 
provisions of the Local Government Act. (1951, c. 704, s. 4.) 

Cross Reference.—See annotations under the beginning of the section was probably 
§ 160-499. intended to be “of”, although “or” is the 

Editor’s Note—The word “or” in the language of the enactment. 
phrase “limitation or indebtedness” near 

§ 160-501. Parking meters—The governing body of any municipality in the 
State is hereby authorized to install parking meters, or cause the same to be installed, 
at or near the curbs of the streets within the municipality and to adopt such regula- 
tions and impose such charges in connection with any parking meters heretofore or 
hereafter installed as it may deem advisable. The governing body is further author- 
ized to combine into a single project for financing purposes and for the more adequate 
regulation of traffic and relief of congestion such parking meters or any portion 
thereof with any parking facilities financed by bonds issued under the provisions of 
this article and to pledge to the payment of such bonds, as provided in § 160-500, 
the revenues derived from such parking meters. (1951, c. 704, s. 5.) 

Cross Reference.—See note to § 160-499. 
Cited in State v. Scoggin, 236 N. C. 1, 

Wee Os. (20 )e97 (1952)5 

§ 160-502. Pledge of revenues.—The revenues derived from any parking 
facilities for which bonds shall be issued under the provisions of this article shall be 
pledged to the payment of the principal of and the interest on such bonds. Subject 
to the provisions of § 160-500, the governing body shall also pledge to the payment 
of such principal and interest the revenues derived from on-street parking meters, 
and all or any part of the special assessments levied as hereinafter provided upon 
benefited property. (1951, c. 704, s. 6.) 

Cross Reference.—See note to § 160-499. 

§ 160-503. Authorizing ordinance.—Any ordinance authorizing the issuance 
of bonds under the provisions of this article shall contain the following matters, in 
addition to all other matters required to be stated therein by The Municipal Finance 
PACE. 

(1) A statement that the revenues of on-street parking meters shall be pledged 
to the payment of such bonds as provided in this article ; and 

(2) A statement that special assessments shall be levied on benefited property, 
giving a description of the property which is to be specially benefited and 
is to be assessed, the basis of assessment, the proportion of the cost 
to be specially assessed, and the number of equal annual installments in 
which assessments may be paid. Such installments shall be not less than 
five nor more than twenty. (1951, c. 704, s. 7.) 

Cross Reference.—See note to § 160-499. 
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§ 160-504. Special assessments.—Any municipality in the State shall have 
power, through its governing body, upon petition made as herein provided, to pro- 
vide for the levy of special assessments on benefited property. 

(1) The Petition—A petition shall be submitted to the governing body of any 
municipality in the State requesting such governing body to issue bonds 
for the purpose of paying the cost of parking facilities. Such petition 
shall 

a. Designate by a brief description the parking facilties proposed ; 
b. Request that the same be provided as authorized by this article; 
c. Set forth a description of the property which is to be specifically 

benefited and is to be assessed ; 
d. Request that such proportion of the cost of such parking facilities 

as may be specified in the petition be specially assessed against 
the property in the benefited area ; 

e. Set forth the basis on which such assessments shall be assessed, 
whether by lineal feet of frontage on streets in the benefited area, 
by square feet of floor space on property fronting on streets in the 
benefited area, or by some other fair basis as determined upon by 
the petitioners. 

The petition shall be signed by at least a majority in number of the 
owners of property in the benefited area, who must represent at least a 
majority of the lineal feet of frontage, square feet of floor space, or 
other basis on which the assessments shall be assessed. For the purpose 
of the petition, all the owners of undivided interests in any land shall 
be deemed and treated as one person and such land shall be sufficiently 
signed for when the petition is signed by the owner or owners of a 
majority in amount of such undivided interests: Provided, that for the 
purpose of this section the word “owners” shall be considered to mean 
the owners of any life estate, of an estate by entirety, or of the estate 
of inheritance, and shall not include mortgagees, trustees of a naked 
trust, trustees under deeds of trust to secure the payment of money, lien 
holders, or persons having inchoate rights of curtesy or dower. Upon 
the filing of such petition with the municipality, the clerk, or other person 
designated by the governing body thereof, shall investigate the sufficiency 
of the petition, and if it is found to be sufficient, he shall certify the same 
to the governing body. 

(2) The Preliminary Resolution—Upon the finding by the governing body 
that the petition provided for in the preceding subdivision is sufficient, the 
governing body shall adopt a resolution which shall contain substantially 
the following : 

a. That a sufficient petition has been filed requesting the issuance of 
bonds for the purpose of paying the cost of parking facilities ; 

b. A brief description of the proposed parking facilities ; 
c. A description of the property to be specially benefited and assessed, 

the proportion of the cost of the parking facilities to be specially 
assessed, the basis of assessment, and the number of equal annual 
installments in which the assessments may be paid ; 

d. A notice of the time and place, when and where a public hearing 
will be held to hear the objections of all interested persons to 
(i) the proposed parking facilities, (11) the property which is to 
be specially benefited and assessed, (iii) the proportion of the 
cost of the parking facilities to be specially assessed, (iv) the basis 
of assessment, and (v) the number of equal annual installments in 
which the assessments may be paid, which notice shall state that 
a petition has been filed requesting the issuance of bonds for the 
purpose of paying the costs of the parking facilities, shall contain 
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a brief description of the proposed parking facilities and a de- 
scription of the property to be specially benefited and assessed, 
shall show the proportion of the cost of the parking facilities to 
be specially assessed, the basis of assessment, and the number of 
equal annual installments in which the assessments may be paid, 
and such notice shall also state that all objections shall be made 
in writing, signed in person or by attorney, and filed with the 
clerk of the municipality at or before the time of such hearing, 
and that any such objections not so made will be waived. 

Said notice shall be published one time in a newspaper published in 
the municipality, or if there be no such newspaper, such notice shall be 
posted in three public places in the municipality for at least five days, 
the date of publication or posting of the notice to be not less than ten 
days prior to the date fixed for the hearing. 

(3) Public Hearing on Preliminary Resolution—At the time for the public 
hearing, or at some subsequent time to which such hearing shall be 
adjourned, the governing body shall consider such objections as have 
been made in compliance with subdivision (2) d above. Any objection 
not made in writing, signed in person or by attorney, and filed with the 
clerk of the municipality at or before the time or adjourned time of such 
hearing shall be considered as waived; and if any such objection shall 
be made and shall not be sustained by the governing body, the adoption 
of the ordinance as provided in the next following subdivision, shall be 
the final adjudication of the issues presented, unless an action or pro- 
ceeding is commenced to set aside the ordinance or to obtain other relief 
upon the ground that the ordinance is invalid as provided by § 160-385. 

(4) Authorizing Ordinance-——The governing body shall thereafter determine 
in its discretion whether or not to proceed with the acquisition or con- 
struction of such parking facilities, and if it decides to proceed, it shall 
then adopt a bond ordinance in accordance with the provisions of 
§ 160-503. 

(5) Amount of Assessment Ascertained—Upon the completion of the pro- 
posed parking facilities the governing body shall compute and ascertain 
the total cost thereof. The governing body must thereupon make an 
assessment in accordance with the terms of the bond ordinance, and for 
that purpose must make out an assessment roll in which must be entered 
the names of the persons assessed as far as they can ascertain the same, 
and the amount assessed against them, respectively, with a brief descrip- 
tion of the lots or parcels of land assessed. 

(6) Filing of Assessment Roll; Publication of Notice of Hearing Thereon.— 
After such assessment roll has been completed, the governing body of 
the municipality shall cause it to be filed in the office of the clerk of the 
municipality for inspection by parties interested, and shall cause to be 
published one time, in some newspaper published in the municipality, or 
if there be no such newspaper the governing body shall cause to be 
posted in three public places in the municipality, a notice of the comple- 
tion of the assessment roll, setting forth a description in general terms 
of the parking facilities, and stating the time fixed for the meeting of the 
governing body for the hearing of objections to the special assessments, 
such meeting to be not earlier than 10 days after the first publication or 
from the date of posting of said notice. The governing body shall pub- 
lish in said notice the amount of each assessment. 

(7) Hearing, Revision; Confirmation; Lien—At the time appointed for that 
purpose or at some other time to which it may adjourn, the governing 
body of the municipality shall hear the objections to the assessment roll 
of all persons interested, who may appear and offer proof in relation 
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thereto. Then or thereafter, the governing body shall either annul or 
sustain or modify in whole or in part the prima facie assessment as 
indicated on said roll, either by confirming the prima facie assessment 
against any or all lots or parcels described therein, or by cancelling, in- 
creasing or reducing the same, according to the special benefits which 
said governing body decides each of said lots or parcels has received or 
will receive on account of such parking facilities. If any property which 
may be chargeable under this article shall have been omitted from said 
roll or if the prima facie assessment has not been made against it, the 
governing body may place on said roll an apportionment to said property. 
The governing body may thereupon confirm said roll, but shall not con- 
firm any assessment in excess of the special benefits to the property 
assessed and the assessments so confirmed shall be in proportion to the 
special benefits. Whenever the governing body shall confirm an assess- 
ment for parking facilities, the clerk of the municipality shall enter on 
the minutes of the governing body and on the assessment roll, the date, 
hour, and minute of such confirmation, and from the time of such con- 
firmation the assessments embraced in the assessment roll shall be a lien 
on the property against which the same are assessed of the same nature 
and to the same extent as county and city or town taxes and superior to 
all other liens and encumbrances. After the assessment roll is confirmed 
a copy of the same shall be delivered to the tax collector of the munici- 
pality. 

(8) Appeal to Superior Court.—If the owner of, or any person interested in, 
any lot or parcel of land against which an assessment is made is dissatis- 
fied with the amount of such assessment he may, within 10 days after the 
confirmation of the assessment roll, give written notice to the mayor or 
clerk of the municipality that he takes an appeal to the superior court 
of the county wherein such municipality is situated, in which case he shall 
within 20 days after the confirmation of the assessment roll serve on 
said mayor or clerk a statement of facts upon which he bases his appeal. 
The appeal shall be tried as other actions at law. ‘The remedy herein 
provided for any person dissatisfied with the amount of the assessment 
against any property of which he is the owner or in which he is inter- 
ested shall be exclusive. 

(9) Power to Adjust Assessments.—The governing body may correct, cancel 
or remit any assessment for parking facilities, and may remit, cancel or 
adjust the interest or penalties on any such assessment. The governing 
body has the power, when in its judgment there is any irregularity, 
omission, error or lack of jurisdiction in any of the proceedings relating 
thereto to set aside the whole of the local assessment made by it, and 
thereupon to make a reassessment. The proceeding shall be in all re- 
spects as in the case of original assessment, and the reassessment shall 
have the same force as if it had originally been properly made. 

(10) Payment of Assessment in Cash or by Installments——The property owner 
against whom an assessment is made shall have the option and privilege 
of paying the assessment in cash, or if he should so elect and give notice 
of the fact in writing to the municipality within 30 days after the con- 
firmation of the assessment roll, he shall have the option and privilege 
of paying the assessments in installments as may have been determined 
by the governing body in the bond ordinance. Such installments shall 
bear interest at the rate of six per cent (6%) per annum from the date 
of the confirmation of the assessment roll, and in case of the failure or 
neglect of any property owner to pay any installment when the same 
shall become due and payable, then and in that event all of the install- 
ments remaining unpaid shall at once become due and payable and such 
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property shall be sold by the municipality under the same rules, regula- 
tions, rights of redemption and savings as are now prescribed by law 
for the sale of land for unpaid taxes. The whole assessment may be paid 
at the time of paying any installment by payment of the principal and 
all interest accrued to that date. 

(11) Payment of Assessment Enforced.—After the expiration of 20 days from 
the confirmation of an assessment roll the tax collector or such other 
officer of the municipality as the governing body may direct so to do 
shall cause to be published in a newspaper published in the municipality, 
or if there be no such newspaper, shall cause to be posted in at least 
three public places therein, a notice that any assessment contained in the 
assessment roll, naming and describing it, may be paid to him at any 
time before the expiration of 30 days from the first publication of the 
notice without any addition. In the event the assessment is not paid 
within such time, it shall bear interest at the rate of six per cent (6%) 
per annum from the date of confirmation of the assessment roll. ‘The 
assessment shall be due and payable on the date on which taxes are 
payable ; provided, that where an assessment is divided into installments 
one installment shall become due and payable each year on the date on 
which taxes are due and payable. After default in the payment of any 
installment, the governing body may, on the payment of all installments 
in arrears, together with interest due thereon and on reimbursement of 
any expenses incurred in attempting to obtain payment, reinstate the 
remaining unpaid installments of such assessment so that they shall 
become due in the same manner as they would have if there had been 
no default, and such extension may be granted at any time prior to the 
institution of an action to foreclose. 

(12) Sale or Foreclosure for Unpaid Assessments Barred in 10 Years; No 
Penalties—No statute of limitation, whether fixed by law especially 
referred to in this article or otherwise, shall bar the right of the mu- 
nicipality to enforce any remedy provided by law for the collection of 
unpaid assessments, save from and after 10 years from default in the 
payment thereof, or if payable in installments, 10 years from the default 
in the payment of any installment. No penalties prescribed for failure 
to pay taxes shall apply to special assessments, but they shall bear inter- 
est at the rate of six per cent (6%) per annum only. In any action to 
foreclose a special assessment the costs shall be taxed as in any other 
civil action, and shall include an allowance for the commissioner ap- 
pointed to make the sale, which shall not be more than five per cent 
(5%) of the amount for which the land is sold, and one reasonable 
attorney’s fee for the plaintiff. 

(13) Assessments in Case of Tenant for Life or Years—Whenever any real 
estate or portion thereof is in the possession or enjoyment of a tenant 
for life, or a tenant for a term of years, and an assessment is laid or 
levied on said property, the amount so assessed for such purposes, or a 
portion of the amount so assessed in case only a portion of the real 
estate is so possessed, shall be paid by the tenant for life or for years, 
and the remaindermen after the life estate, or the owner in fee after the 
expiration of tenancy for a term of years, pro rata their respective 
interests in said real estate. 

The respective interests of a tenant for life and the remainderman in 
fee shall be calculated as provided in § 37-13 of the General Statutes. 

If the assessment, after same shall be laid or levied, shall all be paid 
by either the tenant for life or the tenant for a term of years, or by the 
remainderman, or the owner in fee, the party paying more than his pro 
tata share of the same shall have the right to maintain an action in the 
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nature of a suit for contribution against the delinquent party to recover 
from him his pro rata share of such assessment, with interest thereon 
from the date of such payment, and be subrogated to the right of the 
municipality to a lien on such property for the same. 

Any one of several tenants in common, or joint tenants, or copartners, 
shall have the right to pay the whole or any part of the special assess- 
ments assessed or due upon the real estate held jointly or in common, 
and all sums by him so paid in excess of his share of such special assess- 
ments, interest, costs and amounts required for redemption, shall consti- 
tute a lien upon the shares of his cotenant or associates, payment 
whereof, with interest and costs, he may enforce in proceedings for 
partition, actual or by sale, or in any other appropriate judicial pro- 
ceeding: Provided, the lien provided for in this paragraph shall not be 
effective against an innocent purchaser for value unless and until notice 
thereof is filed in the office of the clerk of the superior court in the 
county in which the land lies and indexed and docketed in the same 
manner as other liens required by law to be filed in such clerk’s office. 

(14) Apportionment of Assessments——When any special assessment has been 
made against any property as authorized by this article, and it is de- 
sirable that said assessment be apportioned among subdivisions of said 
property, the governing body of the municipality shall have authority, 
upon petition of the owner of said property, to apportion said assessment 
fairly among said subdivisions. ‘Thereafter, each of said subdivisions 
shall be relieved of any part of such original assessment except the part 
thereof apportioned to said subdivision; and the part of said original 
assessment apportioned to any such subdivision shall be of the same 
force and effect as the original assessment. 

(15) No Change of Ownership Affects Proceedings——No change of ownership 
of any property or interest therein after the passage of the bond ordi- 
nance authorized by this article shall in any manner affect subsequent 
proceedings, and the parking facilities may be completed and assess- 
ments made therefor as if there had been no change in such ownership. 

(16) Lands Subject to Assessment.—No lands in the municipality shall be 
exempt from special assessment as provided in this article except lands 
belonging to the United States and except as provided in § 160-505; 
and the governing bodies of municipalities and the officers, trustees or 
boards of all incorporated or unincorporated bodies in whom is vested 
the right to hold and dispose of real property shall have the right by 
authority duly given to sign the petition for any parking facilities 
authorized by this article. 

(17) Proceedings in Rem.—AIl proceedings for special assessment under the 
provisions of this article shall be regarded as proceedings in rem, and 
no mistake or omission as to the name of any owner or person interested 
in any lot or parcel of land affected thereby shall be regarded a substan- 
tial mistake or omission. (1951, c. 704, s. 8.) 

§ 160-505. Exemption of property from taxation—As adequate off-street 
parking facilities are essential to the health, safety and general welfare of the public, 
and as the exercise of the powers conferred by this article to effect such purposes 
constitute the performance of essential municipal functions, and as parking facilities 
constructed under the provisions of this article constitute public property and are 
used for municipal purposes, no municipality shall be required to pay any taxes or 
assessments upon any such parking facilities or any part thereof, or upon the income 
therefrom, and any bonds issued under the provision of this article, their transfer 
and the income therefrom (including any profit made on the sale thereof) shall at 
all times be free from taxation within the State. (1951, c. 704, s. 9.) 
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§ 160-506. Alternative method.—This article shall be deemed to provide an 
additional and alternative method for the doing of the things authorized hereby and 
shall be regarded as supplemental and additional to powers conferred by other laws, 
and shall not be regarded as in derogation of or as repealing any powers now 
existing under any other law, either general, special or local. (1951, c. 704, s. 10.) 

§ 160-507. Liberal construction.—The provisions of this article, being neces- 
sary for the welfare of the municipalities and their inhabitants, shall be liberally 
construed to effect the purposes thereof. (1951, c. 704, s. 11.) 

SUBCHAPTER IX. PHOTOGRAPHIC REPRODUCTION OF 
RECORDS. 

ArTICLE 40. 

Photographic Reproduction of Records. 

§ 160-508. Municipalities brought under terms of county act.—All cities and 
towns shall be subject to, governed by, and have the authority granted to counties 
in, the provisions of article 2A of chapter 153 of the General Statutes (G. S. 153- 
15.1 and 153-15.6) and acts amendatory thereof and supplemental thereto, including 
acts ratified at the 1955 Session of the General Assembly, except as herein other- 
wise provided or except as the context shows that it is not intended that such acts 
shall be applicable to cities and towns. (1955, c. 451.) 

§ 160-509. Terms in county act made applicable to cities and towns.—Fxcept 
as the context may otherwise show, and for the purpose of applying the provisions 
of the county act, and acts amendatory thereof and supplemental thereto, cities and 
towns, wherever a county official is designated by title it shall mean any official of a 
city or town, the term, governing body of any city or town, shall take the place of 
the term, board of county commissioners, and the term, city or town shall take the 
place of the term, county. (1955, c. 451.) 
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Chapter 161. 

Register of Deeds. 

§ 161-1 

Article 1. 

The Office. 

Sec. 
161-1. Election and term of office. 
161-2. Four-year term for registers of 

deeds; counties excepted. 
161-3. Oath of office. 
161-4. Bond required. 
161-5. Vacancy in office. 
161-6. Appointment of assistant and dep- 

uty registers of deeds; authority 
to sign in name of register of 
deeds. 

161-7. Office at courthouse. 
161-8. Attendance at office. 
161-9. Official seal. 
161-10. Fees of register of deeds. 
161-10.1. Local variations as to fees of 

registers of deeds. 
161-11. Fees for issuing certificates of en- 

cumbrances. 

Article 2. 

Sec. 
161-13. Failure of clerk to deliver papers. 
161-14. Registration of instruments. 
161-14.1. Recording subsequent entries as 

separate instruments in coun- 
ties using microfilm. 

Certify and register copies. 
Liability for failure to register. 
Papers filed alphabetically. 
Transcribe and index books. 
Number of survey in grants regis- 

tered. 
Certificate of survey registered. 
General index kept. 
Index and cross index of registered 

instruments. 
161-22.1. Index and cross index of imme- 

diate prior owners of land. 
Clerk to board of commissioners. 
Notices to certain officers served 

by mail. 
Keep list of statutes authorizing 

special tax. 
Duties unperformed at expiration 

161-15. 
161-16. 
Al ale 
161-18° 
LOneL Os 

161-20. 
161-21. 
161-22. 

161-23. 
161-24. 

161-25. 

161-26. 
The Duties. of term. 

161-12. Apply to clerk for instruments for 161-27. Register of deeds failing to dis- 
registration. charge duties; penalty. 

Articlé 1. 

The Office. 

§ 161-1. Election and term of office—In each county there shall be elected 
biennially by the qualified voters thereof, as provided for the election of members 
of the General Assembly, a register of deeds. (Const., art. 7, s. 1; Rev., s. 2650; 
ie StersB3543)) 

Cross Reference.—As to time of election, 
see § 163-4, 

Legislature May Change Duties and 
Emolument.—The office of register of 
deeds is constitutional, but the duties are 

reasonable limits, change the duties and 
diminish the emoluments of the office, if 
the public welfare requires it to be done. 
Fortune v. Commissioners, 140 N. C. 322, 
52 S. E. 950 (1905). 

statutory, and the legislature may, within 

§ 161-2. Four-year term for registers of deeds; counties excepted.—At the 
general election for the year one thousand nine hundred and thirty-six and quad- 
rennially thereafter there shall be elected in each county of this State by the qualified 
voters thereof a register of deeds, who shall serve for a term of four years from the 
first Monday in December after his election and until his successor is elected and 
qualified: Provided, however, that this section shall not apply to Alexander, Ashe, 
Beaufort, Cherokee, Clay, Dare, Davidson, Halifax, Haywood, Hyde, Iredell, Jack- 
son, Johnston, Lincoln, Macon, Mitchell, Moore, Orange, Rowan, Swain, Vance 
and Yadkin counties. (1935, cc. 362, 392, 462 ; 1937, c. 271; 1939, cc. 11, 99; 1941, 
c. 192; 1949, cc. 756, 830; 1957, c. 1022, s. 2.) 

Editor’s Note—The 1937 amendment 
struck out Stanly from the list of excepted 
counties; the 1939 amendments struck out 
Alleghany and Washington; the 1941 

§ 161-3. Oath of office—The register of deeds shall take the oath of office on 
the first Monday of December next after his election, before the board of county 
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commissioners. (1868, c. 35, s. 2; 1876-7, c. 276, s. 5; Code, s. 3647; Rev., s. 2652; 
C. S., s. 3544.) 

Cross Reference.—As to form of oath, 
see § 11-11. 

§ 161-4. Bond required.—Every register of deeds shall give bond with suf- 
ficient surety, to be approved by the board of county commissioners, in a sum not 
exceeding ten thousand dollars, payable to the State, and conditioned for the sate- 
keeping of the books and records, and for the faithful discharge of the duties of his 
office. (1868, c..35,.s. 3; 1876-7, c#276, Ss. 5; Codeys13648; 1899,'c. 54715752; Kev; 
§, SOLA Ga Sets o4 5 19637 C207) 

Local Modification—Dare: 1907, c. 75; 
Nash: 1955, c. 690. 

Cross References.—As to induction into 
office and necessity of approval of bond by 
county commissioners, see § 153-9, subdi- 
vision (11). As to power of county com- 
missioners to fill vacancy, see § 153-9, sub- 
division (12). As to action on official bonds, 
see § 109-34 et seq. As to penalty for is- 
suing marriage license unlawfully, see § 
51-17. 

Editor’s Note.—The 1963 amendment de- 
leted the former provision as to renewal of 
bond. 

Office Vacated unless Bond Given.—The 
board of commissioners may declare the 

office vacant for failure of the register to 
give a sufficient bond. State v. Patterson, 
97 N. C. 360, 2 S. E. 262 (1887). 

All Official Acts Included in Duties of 
Office—The words “and faithfully dis- 
charge the duties of his office,” in the bond 
of a register of deeds, do not refer alone to 
the safekeeping of the “records and books,” 
but to all other official acts, the nonper- 
formance of which results in injury. State 
Ve. Youre, 100. Ne C567, 01005 8 Lolo 
(1890). 
Breach of Bond.—As to failure to regis- 

ter instrument as breach of bond, see § 161- 
14. As to failure to index and cross-index. 
see § 161-22. 

§ 161-5. Vacancy in office—When a vacancy occurs from any cause in the 
office of register of deeds, the board of county commissioners shall fill such vacancy 
by the appointment of a successor for the unexpired term, who shall qualify and 
give bond as required by law. (1868, c. 35, s. 4; Code, s. 3649; Rev., s. 2651; 
C. S., s. 3546.) 

Cross Reference——As to authority of 
county commissioners to fill vacancy, see 
§ 153-9, subdivision (12). 

Office Declared Vacated.—The county 
commissioners may appoint a successor to 

the office of register of deeds where they 
have declared the office vacant by reason 
of the incumbent’s failure to give a suffi- 
cient bond. State v. Patterson, 97 N. C. 
360, 2 S. BE. 262 (1887). 

§ 161-6. Appointment of assistant and deputy registers of deeds; authority 
to sign in name of register of deeds—The registers of deeds of the several coun- 
ties are hereby authorized to appoint one or more assistant registers of deeds and 
one or more deputy registers of deeds, whose acts as assistants or deputies shall 
be valid and for which the registers of deeds shall be officially responsible. ‘The 
certificate of appointment of an assistant or deputy shall be filed by the appointing 
register of deeds in the office of the clerk of the superior court, who shall record 
the same. 

Each assistant and deputy register of deeds so appointed shall be authorized, 
in addition to his other powers and duties, to register and sign instruments and 
documents in the name and under the title of the appointing register of deeds, by 
himself as assistant or deputy, as appropriate. Such signing shall be substantially 
as follows: 

John Doe, Register of Deeds 
by Richard Roe, Assistant (or Deputy, as appropriate). 

Such registering and signing, when regular and sufficient in all other respects, 
shall be valid for all purposes, and of the same force and effect as if the instrument 
or document had been registered and signed by the register of deeds personally. 

Wherever in the General Statutes reference is made to “the register of deeds and 
(or) his assistant” or “the register of deeds and (or) his deputy” or words sub- 
stantially to this effect, or reference is made only to “the assistant register of deeds” 
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or “the deputy register of deeds,” such reference to either assistant or deputy, unless 
the contrary intent is specifically stated in the text, shall also include the other, 
insofar as such reference pertains to the authority, powers, duties, rights, privileges, 
or qualifications for office of assistant or deputy register of deeds. (1909, c. 628, 
Sule Osho nnssto04 7191 949. 1cr 201 919599 ce 2/9 19603) CH1OIS) 

Local Modification—Dare: 1907, c. 393; amendment, see 27 N. C. Law Rev. 476. 
Durham: 1909, c. 91; Person: 1909, c. 546. The 1959 amendment rewrote the for- 

Editor’s Note—The 1949 amendment mer second paragraph. 
added the former second and third para- The 1963 amendment rewrote the section. 
graphs. For brief comment on the 1949 

§ 161-7. Office at courthouse.—The register shall keep his office at the court- 
house unless the board of county commissioners shall deem it impracticable. (1868, 
Chop sa CCdenss 5000) Rev.s.120053-C. o., S. Go40. ) 

§ 161-8. Attendance at office.—The board of county commissioners may fix 
by order, to be entered on their records, what days of each week, and at what hours 
of each day, the register of deeds shall attend at his office in person or by deputy, 
and he shall give his attendance accordingly. (1868, c. 35, s. 6; Code, s. 3651; Rev., 
s..2654; C: $.j's. 3549.) 

Free Abstracts Not Required.—While it quired, without the payment of his proper 
is the duty of the register of deeds to per- fees, to allow anyone to make copies or 
mit all persons to inspect the records com- abstracts therefrom. Newton v. Fisher, 98 
mitted to his custody, he will not be re- N.C. 20, 3 S. E. 822 (1887). 

§ 161-9. Official seal—tThe office of register of deeds for every county in the 
State shall have and use an official seal, which seal shall be provided by the county 
commissioners of the several counties, and shall be of the same size and design as 
the seals now used by the clerk of the superior court, with the words “Office of 
Register of Deeds,” the name of the county and the letters “North Carolina’ sur- 
rounding the figures. (1893, c. 119, s. 1; Rev., s. 2649; C. S., s. 3550.) 

§ 161-10. Fees of register of deeds——The register of deeds shall be allowed, 
while and when acting as clerk to the board of commissioners, such per diem as 
such board may respectively allow, not exceeding two dollars; and shall be allowed 
the following fees for his services as register of deeds: 

For registering any deed or other writing authorized to be registered by them, 
with certificate of probate or acknowledgment and private examination of a married 
woman, containing not more than three copy-sheets, eighty cents; and for every 
additional copy-sheet, ten cents. 

Registering chattel mortgage, statutory form, twenty cents. 
For comparing and certifying a copy of any instrument filed for registration, 

when the copy is furnished by the party filing the instrument for registration and 
at the time of filing, one dollar. 

For a copy of any record or any paper in their offices, like fees as for registering 
the same. 

For issuing each notice required by the county commissioners, including sub- 
poenas for witnesses, fifteen cents. This shall not include county orders on the 
treasury. 

Recording and issuing each order of commissioners, ten cents. Where a standing 
order is made for the payment of money, monthly or otherwise, there shall be charged 
but one fee therefor. 

Making out original tax list, two cents for each name thereon; for each name 
on each copy required to be made, two cents. 

Issuing marriage license, one dollar. 
For transcript and certificate of limited partnership, fifty cents. 
For recording the election returns from the various voting precincts, ten cents 

per copy-sheet, to be paid by the county. 
For attaching and indexing subdivisions or plats now allowed by law to be regis- 

339 



§ 161-10.1 Cu. 161. RectstER oF DEEDS § 161-10.1 

tered, fifty cents; for transcribing and indexing subdivisions and plats, seventy-five 
cents. If such subdivision or plat contains more than three lots or tracts of land, 
the register of deeds shall be entitled to charge twenty-five cents for transcribing 
each and every lot or tract of land in excess of three that is contained in such plat 
or subdivision, but in no case shall the fees exceed five dollars for transcribing and 
indexing such plat or subdivision. (Code, ss. 710, 3109, 3751; 1887, c. 283; 1891, 
63245 1897 Cer 27, 68 * 1899.°C. 17, S22. 6.247, .S: ids COncOL to Ucs OL onsen rn oe 
c, 294; 1903, c. 792 +1905, cc. 226,292, 319; Rev. 627/03 19117 coos. 3. Cas, 
s. 3906.) 

Local Modification—Beaufort: 1949, c. 619; Iredell: 1959, c. 654; Jones: 1961, c. 
368, s 3; Cabarrus: 1945, c. 880, s. 3; Cho- 569; McDowell: 1953, c. 728; Pender: 1945, 
wan: 1947, c. 490; Gaston: 1951, c. 868; c. 430; Perquimans: 1949, c. 664; 1953, c. 
Guilford: 1949, c. 602; Hertford: 1955, c. 660; 1955, c. 108; Richmond: 1951, c. 529. 

§ 161-10.1. Local variations as to fees of registers of deeds—The register of 
deeds shall receive for registering short form of lien bond, or lien bond and chattel 
mortgage combined, fifty cents in the counties of Davidson, Halifax, Northampton, 
Union, Vance, Warren and Wayne; thirty cents in the counties of Alamance, Alle- 
ghany, Anson, Ashe, Beaufort, Bladen, Brunswick, Buncombe, Burke, Carteret, 
Caswell, Catawba, Chowan, Cumberland, Davie, Duplin, Durham, Edgecombe, 
Forsyth, Gaston, Gates, Granville, Harnett, Hertford, Jones, Lenoir, Lincoln, Mc- 
Dowell, Martin, Moore, New Hanover, Onslow, Pamlico, Pender, Perquimans, 
Person, Pitt, Polk, Robeson, Rockingham, Rowan, Rutherford, Sampson, Scotland, 
Washington, Watauga and Wilson; twenty cents in the counties of Chatham, 
Cleveland, Columbus, Iredell, Johnston and Mecklenburg (Rev., s. 2776; 1907, cc. 
AZIM GSO} 7 175 1909 CC, 25 MOS2sE Te LOLS. Cato. te eho ks ieee Loe ae ene 
3907 ; 1933, c. 48.) 

In Alexander County the board of county commissioners are authorized and 
empowered to pay the register of deeds the sum of one cent each per name for 
indexing births and deaths in said county. Likewise in Cleveland County. (P. L. 
1915 c4515.5R 1. 017 ¢2423 5.0 go tee SO 

In Carteret County the register of deeds shall receive in addition to all other 
fees now allowed by law for recording instruments authorized to be registered, the 
sum of ten cents (.10) per name for each name in excess of five, for cross-indexing 
such names which appear on all instruments presented at his office and recorded 
therein. (1943, c. 289.) 

In Catawba County the register of deeds shall be allowed as a fee for his services 
for registering any deed of trust, in which real property is conveyed to a trustee to 
secure a loan from a building and loan association, the sum of eighty cents. (1909, 
CASS CaS Ss O9075) 

In Forsyth County the register shall receive for registering any deed or other 
writing authorized to be registered, with certificate of probate or acknowledgment 
and private examination of a married woman, containing not more than three copy- 
sheets, sixty-five cents; and for every additional copy-sheet, ten cents: Provided, 
that the registration of any deed of trust shall not cost more than one dollar and 
ten cents, where the same does not contain more than four copy-sheets, and for 
every additional copy-sheet, ten cents each. (Rev., s. 2776; P. L. 1913, c. 626; 
Pi Ge Bx Sessc19l3 ioel/ A Cease cze) 

In Gates County the register of deeds shall receive for canceling of a mortgage 
or deed of trust, ten cents. (P. L. 1919, c. 4; C. S., s. 3907.) 

In Jackson County the register shall, for his service in acting as clerk of the 
board of commissioners, for recording minutes, and doing other clerical work for or 
under the direction of the board of commissioners, receive three dollars per day, 
to be paid by the county. (P. L. 1913, c. 182; C. S., s. 3907.) 

In Lenoir County the register of deeds shall receive a fee of one dollar ($1.00) 
for preparing and certifying a copy of any marriage license. (1961, c. 328.) 
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In Macon County, the register of deeds shall receive the following fees: For 
recording form deeds, quitclaim deeds, and right-of-way agreements, two dollars 
and fifty cents ($2.50) ; for recording each warranty deed, deed of trust, judgment 
and decree, two dollars and fifty cents ($2.50) for the first three hundred (300) 
words, and thirty cents (30¢) for each two hundred (200) words or fraction 
thereof in addition to the first three hundred (300) words; for recording each form 
deed of trust, three dollars ($3.00) ; for recording each form chattel mortgage, one 
dollar ($1.00) ; for recording each form crop lien contract, one dollar and fifty 
cents ($1.50) ; for furnishing certified copies of birth records, or death certificates, 
fifty cents (50¢) per copy; for issuing marriage licenses, five dollars ($5.00) ; for 
furnishing certified copies of marriage licenses, one dollar ($1.00) ; for recording 
maps, when photostated, five dollars ($5.00). (1963, c. 466.) 

In Pamlico County the register of deeds shall receive the following fees: For 
recording chattel mortgage, statutory form, forty cents (40¢) ; for recording each 
warranty deed, mortgage deed, deed of trust, contract or other instrument relating 
to real estate, the sum of one dollar ($1.00) for the first 300 words thereof, and 
fifteen cents (15¢) for each 100 additional words or fraction thereof. (1951, c. 40, 
Sach. } 

In Pender County the register of deeds shall be allowed the sum of fifty cents 
(50¢) for his services in registering any crop lien. (1945, c. 432.) 

In Randolph County the register of deeds shall be allowed the sum of eighty 
cents (80¢) for registering chattel mortgages, statutory form. (1951, c. 133, s. 5; 
19557ich 556,585.70) 

In Richmond County the register of deeds shall receive for registering short 
form of lien bond, or lien bond and chattel mortgage combined, seventy-five cents 
(God em (951A ce52903) 

In Tyrrell County the register shall receive for canceling mortgages, deeds of 
trust or instruments intended to secure the payment of money, fifteen cents. (1909, 
Ga/S0;) CoSiess 390/72) 

In Union County the county commissioners may revise the fees and commissions 
which may be charged by the register of deeds, and may fix all such fees and 
commissions at such amounts and rates as in their judgment will give the register 
of deeds and his deputies and assistants reasonable compensation. ‘The fees and 
commissions so fixed shall be the legal fees chargeable by and payable to the register 
Olcccds ma (erie Ol aCe a0 Cros, S:3007;) 

In Wake County the register of deeds shall charge and receive the following 
fees for registration of the papers herein mentioned, to wit: For registering lien 
bond, fifty cents ; for registering short form of chattel mortgage provided for securing 
a sum not exceeding three hundred dollars, thirty cents; for registering short form 
of agricultural lien and chattel mortgage for advances, thirty cents; for registering 
short form of crop lien to secure advances and chattel mortgage to secure pre- 
existing debt, and to give additional security to the lien, thirty cents ; for registering 
short-form notes given for the purchase price of personal property or combining also 
a conveyance of the property or other additional property as security, and retaining 
title to the property sold, twenty cents. (P. L. 1915, c. 138; C. S., s. 3907.) 

In Yadkin County the fees for recording chattel mortgages, crop liens, condi- 
tional sales, etc., shall be twenty cents for the first two copy-sheets or fraction 
thereof and ten cents for each additional copy-sheet or fraction thereof. (P. L. 
WOT C4 4 Cg St 90/5) 

In Yancey County the register of deeds shall receive the following fees: For 
recording each warranty deed, mortgage deed, deed of trust, lease or contract, the 
sum of one dollar ($1.00) for the first three hundred words, and the sum of twenty 
cents (20¢) for each one hundred additional words or fraction thereof; ten cents 
(10¢) per name for indexing and cross-indexing each warranty deed, mortgage 
deed, deed of trust, lease or contract; the sum of fifty cents (50¢) for recording, 
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indexing and cross-indexing each chattel mortgage; the sum of ten cents (10¢) for 
recording and indexing each certificate of birth, marriage or death. (1945, c. 544.) 

Local Mbodification—Alamance: Pub. 
Loc. 1921, c. 234, s. 2; Alleghany: Pub. Loc. 
1927) cx 175, s..334; Ashes) Pub. ocr 1927; 
Giese, iS.ae wAVeLyoUb es ZOGw1927..5CmoLe: 
Beautort: |» Pub. 0G 192i, ce eee, Se os 
Brunswick: Pub. Loc. 1921, c. 436, s. 38; 
Burke: Pub. Loc. 1937, c. 564; Catawba: 
Pubmelocwel 92 Ihc Sorel OS OsmCwES os 
Cherokee: Pub. Loc. 1921, c. 523, s. 3; Cho- 
Wallen Ul bese OCs xan OCS Gum LO 2 OmCem OO 
Cleveland: Pub. Loc. 1921, c. 75; Colum- 
Diss bubs boctel92 1 aCaaviTsSm Ore C mob OMS: 
6G; Craven: 9 Pubs loc, a192I°erre46i0ss as? 
1941, c. 68; Cumberland: Pub. Loc. 1927, c. 
12 Sel wep OCud Oo le eunesn Davidson. 
Pube oc 921 cm leacuee me Davicsmeub: 
oc. LO2i ce 64.0 O-mDucham-mb>Ube LOC: 
1921 eCu46s0s. 4a Honsy thas eubeeocmLo 21. 
¢, 69, Ss. Ly Brankliny Pubs Locm1921) cn 45- 
Gaston: 1951, c. 868; Gates: Pub. Loc. 1927, 
Celica UDO Ga OSomcuco terSeroen aa liaiie 
IEE Ioy, Ibex ae we, “Adsl. TE uly, Ibgoye ne, © 
AUD a btbs Oc, 1931 a CumeS mSwis me Elalitas: 
Pubs) oc 19215 e8tb19.6s01-8 Elenderson-: 
Pubs Locwilo2ieca 189s Pubs voc 927. 
c. 528; Iredell: 1959, c. 654; Jones: 1961, 
cuo69 me Weete Pubwe locus Exam Sessa 10205 
Cag lot melincolm meu DaE ZOCms 92 amCmmLoo. 
s. 1; Macon: Pub. Loc. 1921, c. 145; Mad- 
ison: Pub: Locs 1921; c. 151, s. 22 Martin: 
Pub, ) Loc. -ExiSessi-<419217 (2 2250- “Pub: 
Loc. 1927, c. 415; Mitchell: Pub Loc. 1927, 
c. 516; Pub. Loc. 1935, c. 93; 1943, c. 364: 

Pub. Loc. 1921, cc. 95, 442; Pub. Loc. 1927, 
c. 390; Northampton: 1931, c. 11, s. 2; Pas- 
Guotankat eb OCwLo 2 eco COG Ocmitlye 
Loc. 1927, c. 518; Perquimans: Pub. Loc. 
1921, c. 152; 1949, c. 664; 1953, c. 660; 
1956, c) "108 Person:e Pub. Loc. 192ie ec. 
Bini bitte mb aa OC aE O2 ACM ODO CHRD Os 
s. 2; Polk: 1925, c. 44; Robeson: Pub. 
Loc. 1921, .c. 3%:. Rockingham: Pub) Loc 
Ex. Sess. 1921, c. 108; Rutherford: Pub. 
Loc. 1921, c. 443, s. 4; Stokes: Pub. Loc. 
apa (s, Pay aie Ie4blpy, Myers IG Pye ve, fiat). 
sy 2; Swain ubs Loc. 1921. en 422" 1043, 
c. 456; Transylvania: Pub. Loc. 1933, ¢ 
ax, Ge tle Whartores: Jeyeioy, Ibe, CPi ©, Fas 
Wake: Pub. Loc. 1921, c. 190; Warren: 
Pubs Voce 1921, "eG: 12945 s.. 2 \Wavne- bub: 
Loc. 1939, c. 118; Wilkes: Pub. Loc. 1927, 
cc. 406, 547. 

Editor’s Note—The 1943 amendment 
added the paragraph relating to Richmond 
County. By virtue of the amendment Rich- 
mond has been stricken from the second 
list of counties appearing in the first para- 
graph. 

The 1955 amendment repealed the former 
paragraph relating to Randolph County and 
inserted another paragraph with the same 
wording. 

The 1961 amendment added the para- 
graph relating to Lenoir County. 

The 1963 amendment added the para- 
graph relating to Macon County. 

Montgomery: 1937, c. 187; New Hanover: 

§ 161-11. Fees for issuing certificates of encumbrances.—The fee charged by 
the register of deeds for preparing and issuing a certificate of encumbrance as 
required for federal chattel mortgages and/or crop liens shall be limited to fifty 
(50¢) cents for each such certificate. (1933, c. 437.) 

ARTICLE 2. 

The Duties. 

§ 161-12. Apply to clerk for instruments for registration—The register of 
deeds shall at least once a week apply to the clerk of the superior court of his county 
for all instruments of writing admitted to probate, and then remaining in the office 
of such clerk for registration, and also for all fees for registration due thereon; 
which fees the clerk of the superior court shall receive for the register. (1868, c. 
3), 1S/ Codexsy 3002 eh evass 620054 Coy nssoo ote) 

§ 161-13. Failure of clerk to deliver papers.—In case the clerk fails to de- 
liver such instruments of writing, and pay over such fees as are prescribed in 
§ 161-12, on application of the register, the clerk shall forfeit and pay to the register 
one hundred dollars for every such failure; for which sum judgment may be entered 
at any time by the judge of the superior court, on motion in behalf of the register, 
on a notice of ten days thereof to the clerk. (1868, c. 35, s. 8; Code, s. 3653; Rev., 
$1 20004 Cres mona) 

§ 161-14. Registration of instruments.—The register of deeds shall register 
all instruments in writing delivered to him for registration forthwith. He shall 
indorse on each instrument in writing the day and hour on which it is presented to 
him for registration, and such indorsement shall be entered on his books and form 
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a part of the registration, and he shall, immediately upon making the indorsement 
herein required upon each instrument in writing, index and cross-index the same 
in the order of time in which such instruments are presented to him: Provided, 
that the register of deeds may, if in his opinion it is proper to do so, prepare and 
use in lieu of his permanent index a temporary index until the instrument is actually 
recorded, upon which all instruments shall be indexed immediately upon receipt of 
same into his office, and until said instruments shall have been recorded the tempo- 
rary index shall operate in all respects as the permanent index. In the event the 

register of deeds shall use a temporary index, however, all instruments shall be 
recorded and cross-indexed on the permanent index within thirty (30) days from 
daterot receipt of same. 1(R. Cy c..37, Ss. 23:;5°1868,'c.135,'s..9% Code, s..3654; Rev., 
SuzOnd Cho utse JOS Lele cul1 4.) 

Cross References.—As to requisites and 
formalities of the registration of deeds and 
mortgages, generally, see § 47-17 et seq. 
As to indexing of instruments, see also §§ 
161-21, 161-22. 

Editor’s Note.—Prior to the 1921 amend- 
ment twenty days were allowed for the 
registration of all instruments except mort- 
gages and deeds of trust, it was not re- 
quired that the hour of filing be endorsed 
on the instrument, and there was no pro- 
vision for a temporary index. 

Session Laws 1945, c. 649, requires reg- 
ister of deeds of Pamlico County to show 
fees collected on recorded papers and to 
keep records of same. 

Section Means Complete Registration.— 
This section means a registration complete 
and perfect, so that it may serve all the 
purposes of the law in protecting the rights 
of parties directly interested, and give no- 
tice truly to the public. State v. Young, 
106 N. C. 567, 10 S. E. 1019 (1890). 

Indexing and Cross-Indexing Essential 
to Proper Registration—See note to § 
161-22. 

Failure to Register Breach of Bond.— 
Failure of the register of deeds to register 
written instruments properly presented is 
a breach of the bond required by § 161-4. 
Bank of Spruce Pine v. McKinney, 209 N. 
C. 668, 184 S. E. 506 (1936). 

Filing Has Effect of Registration.—The 
filing for registration is in law registration, 
and all rights and liabilities accrue from 
the date of filing and do not depend upon 
the greater or lesser diligence of the register 
in performing his duty. Glanton vy. Jacobs, 
117 N. C. 427, 23 S. E. 335 (1895). 

Delivery to Proper Officer Necessary to 
Filing.—Where the filing of a paper in the 
office of the register of deeds is necessary 
to the title to lands, the time thereof will 
be considered as that at which the paper 
was delivered to and received by the proper 
officers; and while the file mark of the offi- 
cer is evidence as to the time, it is not es- 
sential under our statutes. Carolina-Tenn- 
essee Power Co. v. Hiawassee River Power 
Cogt75"N.1C5 668,96 S) E.°997(1918). 
Same—Delivery at Office.—It is required 

for a valid filing of a mortgage that it be 
delivered at the register of deeds, official 
office, and where a paper was delivered to 
the register outside of his office it is in- 

effectual until he returns and makes the 
proper entry. McHan v. Dorsey, 173 N. C. 
694, 92 S. E. 598 (1917). 

Sufficiency of Acknowledgement.—A cer- 
tificate by the clerk of the superior court 
that the officers of the corporation who 
signed the deed ‘acknowledged the due ex- 
ecution of the annexed instrument for the 
purpose therein set forth,’ was sufficient to 
warrant the registration of the deed. Heath, 
etc, Co.tv Cotton’ Millsyai15=N; C.' 202,20 
S. E. 369 (1894). 

Registry Dated When Fees Paid.—A 
deed was handed to the register for regis- 
tration, but he refused to register it be- 
cause his fees were not paid, and the deed 
was left in his office for several months, 
when, the fees being paid, he made an en- 
dorsement that it was filed on the day first 
presented, followed by an explanatory en- 
dorsement reciting the facts It was held 
that the register was not compelled to reg- 
ister before his fees were paid, and the 
facts did not constitute a filing for registra- 
tion on the day when the deed was first 
presented to the register. Cunninggim vy. 
Peterson, 109 Nx C. 33,13 SE. 714,(1891): 
Endorsement Unnecessary.—The  en- 

dorsement required to be made by register 
of deeds on mortgages and deeds in trust 
on the day on which such deeds are pre- 
sented to him for registration, is not essen- 
tial to registration; and when made is not 
conclusive evidence, but only prima facie 
evidence, of the facts therein recited. Cun- 
ninggim v. Peterson, 109 N. C. 33, 13 S. E. 
714 (1891). 

Clerical Mistake.—A registry of a mort- 
gage is not void because of a clerical mis- 
take made by the register in transcribing, 
which does not affect the sense and pro- 
vision as to the amount secured, descrip- 
tion of property, etc., or obscure the mean- 
ing of the instrument. Royster v. Lane, 
118 N. C. 156, 24 S. E. 796 (1896). 

Omission of Signatures.—The registra- 
tion of a deed showing the probate, includ- 
ing the separate examination of the wife, 
and the order of registration, and the 
names of the grantors, but omitting a copy 
of their signature at the end of the instru- 
ment is sufficient notice under this section. 
Smith v. Ayden Lumber Co., 144 N. C. 47, 
56S. E. 555 (1907). 

Omission of Corporate Seal—The fail- 
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ure of the register of deeds to copy the seal 
of the corporation on his books, or make 
an imitation copy thereon, does not render 
the conveyance of the lands invalid where 
the recitals in the deed signify that the seal 
was in fact attached, it appears upon the 
original, and the books show the name of 
the corporation appearing in brackets therein 
at its proper location. Heath, etc., Co. v. 
Cotton Mills, 115 N. C. 202, 20 S. E. 369 
(1894); Lockville Power Corporation v. 
Carolina Power & Light Co., 168 N. C. 219, 
84 S. E. 398 (1915). 

Omission of Great Seal of State—The 
fact that it does not appear of record that 
a scroll or imitation of the great seal of the 
State was copied thereon, does not invali- 
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in the body of the grant, as recorded, of the 
affixing of the seal is sufficient evidence of 
its regularity. Broadwell v. Morgan, 142 
N. C. 475, 55 S. E. 340 (1906). 

Correction of Omission or Error.—Where 
the register has committed an error or 
omission in the recordation of an instrument 
he has the power to correct such error. 
Brown v. Hutchinson, 155 N. C. 205, 71 S. 
E. 302 (1911). 

Certificates of Registration Prima Facie 
Evidence.—The certificates of registration 
made by registers of deeds are prima facie 
evidence of the facts therein recited. Sell- 
ers v. Sellers, 98 N. C. 13, 3 S. E. 917 (1887). 

Cited in Moore v. Ragland, 74 N. C. 343 
(1876); Fleming v. Graham, 110 N. C. 374, 

date the registry of the grant. The recital 14 S. E. 922 (1892). 

§ 161-14.1. Recording subsequent entries as separate instruments in counties 
using microfilm.—In any county in which instruments are recorded in the 
office of the register of deeds by a microphotographic process or by any other 
method or process which renders impractical or impossible the subsequent entering 
of marginal notations upon the records of instruments, the register of deeds may, 
except as provided in G. §. 45-37.2 and G. 8. 45-38, record all subsequent entries 
as separate instruments. Such instruments shall contain the information and nota- 
tions required by law for the appropriate marginal entry, a reference by book and 
page number to the record of the instrument modified, and the date of recording 
the subsequent modifying instrument. There shall also be entered in the alphabeti- 
cal indexes kept by the register of deeds, opposite the name of each indexed party 
to the original instrument, a reference by book and page to the record of the subse- 
quent modifying instrument. (1963, c. 1021, s. 3.) 

§ 161-15. Certify and register copies—When a deed, mortgage, or other 
conveyance conveying real estate situate in two or more counties is presented for 
registration duly probated and a copy thereof is presented with the same, the regis- 
ter shall compare the copy with the original, and if it be a true copy thereof he 
shall certify the same, and thereupon the register shall indorse the original deed 
or conveyance as duly registered in his county, designating the book in which the 
same is registered, and deliver the original deed to the party entitled thereto and 
register the same from the certified copy thereof to be retained by him for that 
purposes! (1899)-c. 3025 Revars#2087 2 C 5.0's, 3504.) 

§ 161-16. Liability for failure to register—In case of his failure to register 
any deed or other instrument within the time and in the manner required by § 161-15, 
the register shall be liable, in an action on his official bond, to the party injured by 
such’ délay. C1868 nc. 13 555s" 0 Codes sa3660: th eve 6. 2009 se sr oe) 

Failure to Register or Properly Index 
and Cross-Index Is a Breach of Bond.— 
The failure of the register of deeds to reg- 
ister instruments properly presented or his 
failure to properly index and cross-index 
them is a breach of his statutory bond, § 
161-4, for which he and the surety on his 
bond are liable to the person injured by 

Spruce Pine v. McKinney, 209 N. C. 668, 
184 S. E. 506 (1936). 
A register is liable for wrongly recording 

the amount of a mortgage, to a person in- 
jured thereby. State v. Young, 106 N. C. 
567, 10 S. EF. 1019 (1890). 
Abatement of Action by Death.—See 

Wallace v. McPherson, 139 N. C. 297, 51 
such breach under this section. Bank of S. E. 897 (1905). 

§ 161-17. Papers filed alphabetically—rThe register shall keep in files alpha- 
betically labeled all original instruments delivered to him for registration, and on 
application for such originals by any person entitled to their custody, he shall 
deliver the same. (1868, c. 35, s. 11; Code, s. 3661; Rev., s. 2660; C. S., s. 3556.) 
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§ 161-18. Transcribe and index books.—The board of county commissioners, 
when they deem it necessary, may direct the register of deeds to transcribe and 
index such of the books in the register’s office as from decay or other cause may 
require to be transcribed and indexed. They may allow him such compensation at 
the expense of the county for this work as they think just. The books when so 
transcribed and approved by the board shall be public records as the original books, 
and copies therefrom may be certified accordingly. (1868, c. 35, s. 12; Code, s. 
OOZ peeve. US OG 1GUCE DENS. 2007.) 

§ 161-19. Number of survey in grants registered.—The register of deeds in 
each county in this State, when grants have been registered without the number 
of tract or survey, shall place in the registration of the grants the number of the 
tract or survey, when the same shall be furnished him by the grantee or other 
person; and in registering any grant he shall register the number of the tract or 
Sutveyes (1Scuactoe2, Sy2; Revs s.'20025:C tp.) sx 3508?) 

§ 161-20. Certificate of survey registered.—It shall be the duty of the register 
of deeds in each county, when any grant is presented for registration with a certifi- 
cate of survey attached, to register such certificate of survey, together with all in- 
dorsements thereon, together with said grant, and a record of any certificate of 
survey so made shall be read in evidence in any action or proceeding: Provided, 
the failure to register such certificate of survey shall not invalidate the registration 
of the grant. (1905, c. 243; Rev., s. 2663; C. S., s. 3559.) 

§ 161-21. General index kept.—The board of county commissioners, at the 
expense of the county, shall cause to be made and consolidated into one book a 
general index of all the deeds and other documents in the register’s office, and the 
register shall afterwards keep up such index without any additional compensation. 
The board of county commissioners shall also have the authority to install the 
modern ‘‘Family” index system and wherever the “Family” index system is in use, 
no instruments shall be lawfully recorded until indexed and cross-indexed under the 
appropriate family name and the appropriate alphabetical subdivision of said family 
name, according to the particular system in use. (1868, c. 35, s. 13; Code, s. 3663; 
Reyes 2004; Ct5., s) 3000 791929, c9327,-5) 1.) 

Cross Reference—See note to § 161-22. 280, 171 S. E. 65 (1933); Dorman v. Good- 
Editor’s Note—The 1929 amendment man, 213 N. C. 406, 196 S. E. 352 (1938); 

added the provision relating to the “Family” Tocci v. Nowfall, 220 N. C. 550, 18 S. E. 
index system. (2d) 225 (1942); McKnight v. M. & 

Cited in Woodley v. Gregory, 205 N. C. Finance Corp., 247 F. (2d) 112 (1957). 

§ 161-22. Index and cross index of registered instruments.—The register of 
deeds shall provide and keep in his office full and complete alphabetical indexes of 
the names of the parties to all liens, grants, deeds, mortgages, bonds and other 
instruments of writing required or authorized to be registered; such indexes to be 
kept in well bound books, and shall state in full the names of all parties, whether 
grantors, grantees, vendors, vendees, obligors or obligees, and shall be indexed and 
cross-indexed, within twenty-four hours after registering any instrument, so as to 
show the name of each party under the appropriate letter of the alphabet; and 
wherever the “Family” index system shall be in use, to also show the name of each 
party under the appropriate family name and the initials of said party under the 
appropriate alphabetical arrangement of said index; and all instruments shall be 
indexed according to the particular system in use in the respective office in which 
the instrument is filed for record. Reference shall be made, opposite each name to 
the page, title or number of the book in which is registered any instrument: Pro- 
vided, that where the “Family” system hereinbefore referred to has not been 
installed, but there has been installed an indexing system having subdivisions of 
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the several letters of the alphabet, a registered instrument shall be deemed to be 

properly indexed only when the same shall have been indexed under the correct 

subdivision of the appropriate letter of the alphabet: Provided, further, that no 

instrument shall be deemed to be properly registered until the same has been 

properly indexed as herein provided: Provided, further, that in all counties where 

a separate index system is kept for chattel mortgages or other instruments concern- 

ing personal property, no instrument affecting the title to real estate shall be 

deemed to be properly registered until the same has been properly registered and 
indexed in the books and index system kept for real estate conveyances ; Provided, 
further, that it shall be the duty of the register of deeds of each county, in which 
there is a separate index for conveyances of personal property and for those of real 
estate, to double index every such conveyance, provided that such conveyance shall 
contain both species of property. A violation of this section shall constitute a 
misdemeanor. (1876-7, c. 93, s. 1; Code, s. 3664; 1899, c. 501; Rev., ss. 2665, 
3000 5: CeS.685 356 el OZON CG 2/ mee.) 

Local Modification.—Duplin and Forsyth: 
1963, c. 739. 

Editor’s Note.—The 1929 amendment re- 
wrote this section. 

Section Mandatory.—The provisions of 
this section are mandatory. Woodley v. 
Gregory, 205 N. C. 280, 171 S. E. 65 (1933); 
Cuthrell v. Camden County, 254 N. C. 181, 
118 S. E. (2d) 601 (1961). 

Section Construed in Pari Materia with 
§§ 2-42 and 108-30.1—The recording and 
indexing requirements of § 108-30.1 are less 
specific than those relating to deeds and 
judgments. They should be construed in 
pari materia with the recording and in- 
dexing provisions of this section and § 2-42. 
Cuthrell v. Camden County, 254 N. C. 181, 
118 S. E. (2d) 601 (1961). 

Strict Compliance.—In its interpretation 
of the North Carolina recording statutes, 
the Supreme Court of that State has insisted 
on strict compliance. McKnight v. M. & 
J. Finance Corp., 247 F. (2d) 112 (1957). 

Indexing and Cross-Indexing Is Essen- 
tial to Proper Registration—The indexing 
and cross-indexing of deeds or other in- 
struments in writing filed with a register 
of deeds for registration, as required by § 
161-14, is essential to their proper registra- 
tion. Bank of Spruce Pine v. McKinney, 
209 N. C. 668, 184 S. E. 506 (1936); John- 
son Cotton Co. v. Hobgood, 243 N. C. 227, 
90 S. E. (2d) 541 (1955). 

Section 2-42 does not require the cross- 
indexing of liens filed in the clerk’s office 
and is not to be confused with the require- 
ments for registering liens, deeds, etc., in 
the office of the register of deeds as pro- 
vided by this section which does require 
cross-indexing. Saunders v. Woodhouse, 
243 N. C. 608, 91 S. E. (2d) 701 (1956). 

The indexing of the deeds in the office 
of the register thereof is an essential part 
of the registration; and where the grantor’s 
name has been omitted from the book, a 
subsequent grantee of the same lands from 
the same grantor acquires the title from 
him. Fowle & Son v. Ham, 176 N. C. 12, 
96 S. E. 639 (1918). See Dorman v. Good- 
man, 213 N. C. 406, 196 S. E. 352 (1938) 

and comment thereon in 19 N. C. Law Rev. 
Tifa 

Effect of Erroneous Book and Page 
Number in Direct Index.—Where a chattel 
mortgage was duly transcribed upon the 
records in the office of the register of deeds 
in the chattel mortgage book and an er- 
roneous book and page was given opposite 
the name of the grantor in the direct index 
and opposite the name of the grantee in 
the cross-index, but within two days of 
the time the chattel mortgage was tran- 
scribed on the records the cross-index was 
corrected, such indexing constituted a suf- 
ficient compliance with this section. John- 
son Cotton Co. v. Hobgood, 243 N. C. 227, 
90 S. E. (2d) 541 (1955). 

Recording and indexing a mortgage ex- 
ecuted by one not the owner of the prop- 
erty mentioned therein will not give con- 
structive notice binding upon third parties 
dealing with the true owner. It is, at 
least as to third parties, as though no 
mortgage had been made. McKnight v. 

& J. Finance. Corp., 247 EF: (2d) 112 
(1957). 

Real Estate Mortgages.—The proper in- 
dexing of a mortgage upon lands is an es- 
sential part of its registration, and where 
the husband and wife make a mortgage on 
her lands which is only indexed by the reg- 
ister of deeds in the name of the husband, 
it is not good as against a subsequent pur- 
chaser for value by deed from the husband 
and wife that had been properly indexed 
and registered. Heaton v. Heaton, 196 N. 
C. 475, 146 S. E. 146 (1929). 

Chattel Mortgages—An indexing of 
chattel mortgages is an essential part of 
their registration. Whitehurst v. Garrett, 
196 N. C. 154, 144 S. E. 835 (1928). 
Where for years a proper index of chattel 

mortgages has been kept in the books 
wherein the instruments were registered, it 
is a substantial compliance with this sec- 
tion and § 161-21, it appearing that the rec- 
ord of the instrument could have been 
found with an ordinary search such as a 
man of ordinary prudence would have 
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made. Whitehurst v. Garrett, 196 N. C. 
154, 144 S. E. 835 (1928). 

Indexing and cross-indexing deed of 
trust given by tenant and remainderman in 
name of life tenant only followed by the 
words “et als.,” is not a sufficient compli- 
ance with the statute, and where another 
deed of trust is subsequently executed on 
the same lands which is registered, indexed 
and cross-indexed in compliance with the 
statute, the purchaser under foreclosure of 
the second deed of trust acquires title free 
from the len of the improperly indexed 
prior deed of trust. Woodley v. Gregory, 
205 N. C. 280, 171 S. E. 65 (1933), distin- 
guishing Prudential Ins. Co. vy. Forbes, 203 
N. C. 252, 165 S E. 699 (1932), in which the 
lien was indexed under “S. I. et ux.’ 

Index of Mortgage on Land Held by En- 
tireties under “J. H. and Wife.”—Where 
the husband and wife mortgage their lands 
held by the entireties and the mortgage is 
indexed and cross-indexed under “J. H. and 
wife,’ the name of the wife not appearing 
on the index although it appeared on the 
mortgage deed, the index is sufficient to 
put a reasonable man upon inquiry which 
would have disclosed the facts, and upon 
the husband’s death and the wife’s remar- 
riage, a mortgage given by the wife and 
her second husband is subject to the first 
mortgage, and the subsequent mortgagee is 
charged with notice thereof, and he may 
not restrain the first mortgagee from fore- 
closing his mortgage on the ground of in- 
sufficient indexing, although the name of 
the wife should have appeared on the index. 
West v. Jackson, 198 N. C. 693, 153 S. E. 
257 (1930). 

Capacity in Which Grantor Acted.— 
There is no law requiring that the cross 
index shall show the capacity in which the 
grantor acted in the making or execution of 
a deed. Tocci v. Nowfall, 220 N. C. 550, 18 
SF, (2d) 225 (1942): 

Filing at Same Instant of Time.—Where 
the record discloses that a purchase-money 
mortgage and another mortgage given to 
secure cash payment for land where filed for 
registration at the same instant of time, 
neither mortgage has priority over the 
other, but both constitute a first lien on the 
land, and the fact that one necessarily ap- 
peared before the other on the index of the 
day’s transactions does not alter this re- 
sult, since the record fails to show that the 
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mortgages were not indexed at the same 
times Hood uv, Landreth;) 207 N.C. 621, 
il) Sy lee PE (CIR). 

Priority of Second Mortgage to One Not 
Indexed.—A mortgage duly filed for regis- 
tration and spread upon the registry, but 
not indexed or cross-indexed as required by 
this section, is not superior to the lien of 
a duly registered “second mortgage” on the 
same property. Story v. Slade, 199 N. C. 
596, 155 S. E. 256 (1930). 
Under this and the previous section a 

duly recorded chattel mortgage which is 
indexed and cross-indexed in the general 
chattel mortgage index has priority over 
a mortgage covering the same personal 
property and also certain real estate which 
is previously executed and recorded and 
indexed in the general real estate mortgage 
index but subsequently indexed and cross- 
indexed in the general chattel mortgage in- 
dex. Pruitt vy. Parker, 201 N. C. 696, 161 
Sie ee he GEG 

Liability for Failure to Index—Breach of 
Bond.—The failure of a register of deeds 
to properly index the registry of a mort- 
gage renders him liable on his official bond 
to one injured by such neglect. State v. 
Grizzard tt (oN Ca 105 23p5. E98 (1895). 
See Watkins v. Simonds, 202 N. C. 746, 164 
S E. 363 (1932). 

Failure of the register of deeds to prop- 
erly index and cross-index registered in- 
struments is a breach of the bond required 
by § 161-4. Bank of Spruce Pine v. Mc- 
Kinney, 209 N. C. 668, 184 S. FE. 506 (1936). 
Same—Failure to Index Must Cause 

Damage.—While the register of deeds and 
the surety on his official bond are liable for 
his failure to index and cross-index instru- 
ments such liability does not arise to the 
individuals claiming damages therefor un- 
less the default of the register in these par- 
ticulars has been the proximate cause of in- 
jury to the claimant, and liability will not 
be imputed to the register of deeds when 
the negligence of the claimant or his agent 
has caused or concurred in causing the in- 
jury. State v. Hester, 177 N. C. 609, 98 S. 
E. 721 (1919), overruling Davis v. Whit- 
aker 114 N.C) 279, 19° 5.7699 (1894). 
See also Ely v. Norman, 175 N. C. 294, 95 
S. E. 543 (1918); Fowle & Son v. Ham, 176 
N&C712-°96 S? HE. 639° (1918). 

Stated in Saunders v. Woodhouse, 243 
N. C. 608, 91 S. E. (2d) 701 (1956). 

§ 161-22.1. Index and cross index of immediate prior owners of land.—When- 
ever any deed or other instrument conveying real property by a trustee, mortgagee, 
commissioner, or other officer appointed by the court, or by the sheriff under execu- 
tion, is filed with the register of deeds for the purpose of being recorded, it shall be 
the duty of the register of deeds to index and cross-index as grantors the names of 
all persons recited in said instrument to be the persons whose interest in such real 
estate is being conveyed or from whom the title of such real estate was acquired by 
the grantor in such instrument. 

For indexing and cross-indexing as grantors the names of persons described in 
this section, the register of deeds shall be allowed a fee of ten cents (10¢). The 
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provisions of this section shall not be construed to repeal any local act, fixing a differ- 
ent fee for such indexing or cross-indexing. (1947, c. 211, ss. 1, 2.) 

§ 161-23. Clerk to board of commissioners.—The register of deeds, or such 
other county officer or employee as the board of county commissioners shall desig- 
nate in accordance with the provisions of G. S$. 153-40, shall be ex officio clerk of 
the board of county commissioners, and as such shall perform the duties imposed by 
law or by order of said board. (Const., art. 7, s. 2; 1868, c. 35, s. 15; Code, s. 3656; 
Rey: 5220007 Gib s. 356208 Oso ce 2A] ess) 

Local Modification—Guilford: 1955, c. in accordance with the provisions of G. S. 
143; Wake: 1953, c. 644; 1959, c. 299. 

Cross Reference.—See § 153-40. 
Editor’s Note—The 1955 amendment 

made this section applicable to “such other 
county officer or employee as the board 
of county commissioners shall designate 

153-40.” 

Same Office.—The register of deeds is ex 
officio clerk to the board of county com- 
missioners, and the two positions are not 
separate offices. State v. Gouge, 157 N. C. 
602, 72 S. E. 994 (1911). 

§ 161-24. Notices to certain officers served by mail.—The register of deeds 
shall serve by mail all notices issued by the board of county commissioners to jus- 
tices of the peace and school committeemen, in lieu of the service by the sheriff, 
and shall receive as his compensation his actual expenses for mailing, and nothing 
more. v( 18/9 yc. 328; ss.0l73 + Codessrg65/> Reviy SA2607 4G voutsw anos) 

§ 161-25. Keep list of statutes authorizing special tax.—The register of deeds 
in each county, or the auditor in those counties having county auditors, must keep 
on file and subject to inspection by the public a list of the statutes authorizing a 
special tax levy in their respective counties, showing the year in which such special 
tax levy was authorized by the General Assembly of North Carolina and the chapter 
of the public laws containing the authority for such special levy. Upon payment 
of a fee of one dollar the register of deeds or county auditor shall furnish to anyone 
making application therefor a certified copy of said list of statutes. (1917, c. 182; 
Cass, s790052) 

§ 161-26. Duties unperformed at expiration of term.—Whenever, upon the 
termination for any cause of the term of office of the register of deeds, it appears 
that he has failed to perform any of the duties of his office, the board of commission- 
ers shall cause the same to be performed by another person or the successor of any 
such defaulting register. Such person or successor shall receive for his compensa- 
tion the fees allowed for such services, and if any portion of the compensation has 
been paid to such defaulting register, the same may be recovered by the board of 
county commissioners, by suit on his official bond, for the benefit of the county or 
person injured thereby. (1868, c. 35, s. 14; Code, s. 3655; Rev., s. 2669; C. S., 
s. 3566.) 

§ 161-27. Register of deeds failing to discharge duties; penalty.—If any 
register of deeds fails to perform any of the duties imposed or authorized by law, 
he shall be guilty of a misdemeanor, and besides other punishments at the discretion 
of the court, he shall be removed from office. (1868, c. 35, s. 18; Code, s. 3659; 
Revs.$.3909 1 Cuo.. 1s, JoO7.) 

Issuing Marriage License Not Included. Cross References.—As to duty of regis- 
ter to issue marriage license, see § 51-8. 
As to penalty for issuing license unlaw- 
fully, see § 51-17. As to misconduct in pub- 
lic office and penalty therefor, see § 14-228 
et seq. As to duty of register in regard to 
clerk’s bonds, see § 109-28; in regard to 
strays, see § 79-1. 

—A register of deeds is not liable under 
this section for issuing a license for the 
marriage of an infant female under eight- 
een years of age, without the written con- 
sent of her parent or guardian. State v. 
Snuggs, 85 N. C. 542 (1881). 
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Chapter 162. 

Sheriff. 
Article 1. Article 3. 

Sec The Office. Duties of Sheriff. 

162-1. Election and term of office Sec. : 
: : : ‘ 162-13. To receipt for process. 

162-2. Disqualifications for the office. : dea au PChenie niayitesien: 162-14. obese process; penalty for false 

162-4. Removal for misdemeanor in office. . rae Lec 
162-5. Vacancy filled; duties performed by nines ae taney hotice in case of amerce- 

coroner. : : 
162-6. Fees of sheriff. 162-16. raccoon summons, order of judg- 

162-7. boca edeae as to fees of 162-17. Liability of outgoing sheriff for un- 
Tes : executed process. 

Article’ 162-18. Payment of money collected on 

Sheriff’s Bonds execution: 
162-8. Sheriff to execute two bonds eve ty Repeated] : LeSOMEC SonGA Cbiamiesisterst to Hale 4 162-20. Publish list of delinquent taxpayers. 

g y eg Ae? Nida 162-21. Liability for escape under civil pro- 
approve bonds. bane 

162-10. Duty of commissioners when bonds 162-22 Custody of jail 
insufficient. i st ees see 

162-11. Liability of commissioners. sacle Fe 2 tae eet ieie Jail’for lynching; 
162-12. Liability of sureties, ea AN oo teiniciot hikes 

162-25. Obligations taken by sheriff payable 
to himself, 

ARTICLE 1, 

The Office. 

§ 162-1. Election and term of office.—In each county a sheriff shall be elected 
by the qualified voters thereof, as is prescribed for members of the General Assembly, 
and shall hold his office for four years. 
S285) 

Cross References.—As to form of oath 
required of sheriff before taking office, see 
§ 11-11; as to other oaths required of public 
officers, see §§ 11-6, 11-7; Const. Art. VI, 
§ 7; as to penalty for failure to take oath, 
see § 128-5. 

Editor’s Note.—It was held in Hoke v. 
Henderson, 15 N. C. 1 (1833), that a public 
office is to be classed as private property 
based on a contract between the State and 
the officer. In cases following Hoke v. 
Henderson, supra, it was held that there is 
a contract between the sheriff and the 
State that he will discharge the duties of 
the office, and it cannot be abrogated, or 
impaired except by the consent of both 
parties. King v. Hunter, 65 N. C.. 603 
(1871). However, Hoke v. Henderson, 
supra, and all cases following it in holding 
a public office to be private property, were 

(Const att 4. Sacre Kev, Su colo. o., 

overruled by Mial v. Ellington, 134 N. C. 
131, 46 S. E. 961 (1903). Therefore, a 
sheriff is no longer considered to have a 
vested right in his office, nor is his tenure 
considered to be based’ upon a contract 
with the State. 

Effect of Constitutional Amendment on 
Term of Office——The term of office of 
sheriffs-elect begins on the first Monday in 
December next ensuing their election, and 
the constitutional amendment changing the 
term of office of sheriffs from two to four 
years, approved by the voters in the elec- 
tion of 1938, being in effect on the first 
Monday in December, the date of the be- 
ginning of the term of the sheriff’s elected 
in that election, their term of office is four 
years in accordance with the amendment 
then in effect. Freeman vy. Cook, 217 N. C. 
63, 6 S. E. (2d) 894 (1940). 

§ 162-2. Disqualifications for the office——No person shall be eligible to the 
office of sheriff who is not of the age of twenty-one years, and has not resided in 
the county in which he is chosen for one year immediately preceding his election, 
or who is a member of the General Assembly, or practicing attorney, or who there- 
tofore has been sheriff of such county and has failed to settle with and fully pay up 
to every officer the taxes which were due from him. (1777, c. 118, ss. 2, 4, P. R.; 
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1806.¢; 699s02. Paka: 
Oe. 

Full Settlement of Public Funds by In- 
cumbent.—A person, although elected by 
the qualified voters of a county to the office 
of sheriff, was not eligible for said office, 
{i he, having been theretofore sheriff of 
said county, had failed to settle with, and 
fully pay up to, every officer the taxes 
which were due from him. Lenoir County 
Via ylorl 90) Na Gascon sOnombeco NC Lo25)). 
A former sheriff must exhibit to the 

board of commissioners the receipts in full 
of the proper officers, for all public funds 
which he received, or ought to have re- 
ceived during his preceding official term, 
before he will be permitted to re-enter 
upon a new term. Colvard v. Board, 95 N. 
C. 515 (1886); Lenoir County v. Taylor, 
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1820 2 onss Or 
Code, ss. 2067, 2068, 2069; Rev., s. 2809; C. S., 

§ 162-5 

18300259 SSi2 poche Craen mesa 
s, 3926.) 

190 N.C. 336, 180°S. BE. 25 (1925): 
Same—Produce Receipts.—The fact that 

he was able, ready and willing at the time 
of tendering his bond, to make settlement 
and payment of any liability on account 
of funds so received, does not dispense 
with the requirement that he shall produce 
receipts in full. Colvard v. Board, 95 N. 
C. 515 (1886). 
Same—Requirement Constitutional The 

requirement that a sheriff-elect who has 
theretofore been sheriff, produce his tax 
receipts is not unconstitutional. State y. 
Dunn; 73 N.C. 595, (1875). 

Cited in Pender County v. King, 197 N. 
Ci50, 147 'S. E.-6958(1929). 

§ 162-3. Sheriff may resign—Every sheriff may vacate his office by resign- 
ing the same to the board of county commissioners of his county; and thereupon 
the board may proceed to ‘elect another sheriffs (1/777 c7 1187s 1eP Re 1808, c. 
752n PAR RIGO sil Se Coder Sa2077 #ReV esas 0 < Cases: 3927. ) 

§ 162-4. Removal for misdemeanor in office.—If any sheriff shall be convicted 
of a misdemeanor in office, the court may at its discretion, as a part of his punish- 
ment, remove him from office. C1820 corer es ReSec. Odes eh Ceecm Cras 
seil2 Codes) 20/1 Revers" 2617 C Sis. 5975, ) 

Cross Reference.—As to removal of un- 
fit officers generally, see §§ 128-16 through 
128-20. 

Proceedings in Nature of Quo Warranto. 
—An action by the Attorney General in 
the name of the people of the State, and 

of the person who claims the office of 
sheriff, is the proper mode of proceeding 
against the person who is alleged to be 
usurping it, to try the question as to which 
of the parties is entitled to the office. 
Loftin v. Sowers, 65 N. C. 251 (1871). 

§ 162-5. Vacancy filled; duties performed by coroner.—If any vacancy oc- 
curs in the office of sheriff, the coroner of the county shall execute all process 
directed to the sheriff until the first meeting of the county commissioners next 
succeeding such vacancy, when the board shall elect a sheriff to supply the vacancy 
for the residue of the term, who shall possess the same qualifications, enter into the 
same bonds, and be subject to removal, as the sheriff regularly elected. If the board 
should fail to fill such vacancy, the coroner shall continue to discharge the duties 
of sheriff until it shall be filled. (1829, c. 5, s.8;R.S., c. 109,s. 11; 

So] bee Sv li ode.6. 20/7) oh eve 

Cross References.—As to liability of 
commissioners for failure to declare va- 
cancy and fill same, see § 153-15 and notes 
thereto. As to filling vacancy, see § 153-9, 
subdivision (12) and notes thereto; see also 
§ 162-10. 

Commissioners Appoint for Unexpired 
Term Only.—In case of a vacancy in the 
sheriff’s office, it is within the power of 
the board of county commissioners to ap- 
point for the unexpired term only. Worley 
v. Smith, 81 N. C. 304 (1879). 

Commissioners Appoint When Sheriff- 
Elect Fails to Qualify—Where a sheriff- 
elect failed to qualify as sheriff for the 
term to which he had been elected, it be- 
came the duty of the board of commis- 
sioners forthwith to elect some suitable 
person in the county as sheriff for the un- 

RC ca l0o 
s. 3929.) 
expired term. Lenoir County v. Taylor, 190 
Ne (Cy BSG, TBS) 1 Bas (GORE). 

It is the duty of the county commis- 
sioners to declare the sheriff’s office vacant, 
and appoint someone for the unexpired 
term, whenever the incumbent thereof is 
found to be, on re-election, in arrears in 
his settlement of the public taxes. People 
v. Green, 75 N. C. 329 (1876). 

S was appointed sheriff in 1875, to fill 
a vacancy, and held the office until May, 
1877; in the meantime—November, 1876— 

an election was held, and upon the result 
of certain legal proceedings in May, 1877, 
M was declared to be elected sheriff, who 
failed to give bond, and the county com- 
missioners. declared a vacancy and ap- 
pointed B to fill the same. It was held, 
that S had no right to hold over until the 
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next popular election, but that B was en- 
titled to the office, being elected by the 
commissioners. State v. Bullock, 80 N. C. 
132 (1879). 
When Sheriff Becomes Insane.—Upon 

the prima facie ascertainment of the in- 
sanity of the sheriff, or by inquisition of 
lunacy, the commissioners may declare the 
office vacant, under this section, but their 
failure to do so merely authorizes the cor- 
oner to perform the duties of sheriff proper, 
till such declaration (Greer v. Asheville, 
ITAwNGe CAG Se lOn ow He OSpn sod hee and 
does not cast upon him the right to collect 
the taxes, which goes to the sheriff’s bonds- 
men for the current list, and after that 
the duty devolves upon a tax collector 
chosen by the county commissioners. 
Somers vy.) Board ).123) N.)C. (582: 31..S.VH: 
873 (1898). 

Cu. 162. SuErirF § 162-6 

right to exercise the office ceases and the 
agency of his deputies is terminated, and 
his committal to a hopsital for the insane 
and the appointment of a guardian for him 
are certainly at least prima facie evidence 
of such insanity. Somers v. Board, 123 N. 
CRSS2 otto. EL eSion (L898) 
Same—Collection of Taxes.—Upon the 

declaration of insanity, the sureties of the 
sheriff had no more rights than would have 
gone to them upon his death, i. e., to col- 
lect the tax list then in his hands. Public 
Laws 1897, ch. 169, § 117; Perry v. Camp- 
bell, 63 N. C. 257 (1869); McNeill v. 
Somers, 964N Ge 467,22 62H. .161_ (4887). 
And the commissioners are vested with the 
power of electing a tax collector for the 
ensuing year, unless and until the sheriff 
should be restored to reason. Somers v. 
Board;. 123 Ns Gre5825316S 2i-8732(1898), 

Upon the insanity of the sheriff, his 

§ 162-6. Fees of sheriff—Sheriffs shall be allowed the following fees and 
expenses, and no others, namely: 

Executing summons or any other writ or notice, sixty cents; but the board of 
county commissioners may fix a less sum than sixty cents, but not less than thirty 
cents, for the service of each road order. 

Arrest of a defendant in a civil action, and taking bail, including attendance to 
justify, and all services connected therewith, one dollar. 

Arrest of a person indicted, including all services connected with the taking and 
justification of bail, two dollars. 

Imprisonment of any person in a civil or criminal action, thirty cents; and release 
from prison, thirty cents. 

Executing subpoena on a witness, thirty cents. 
Conveying a prisoner to jail to another county, five cents per mile. 
For prisoner’s guard, if any necessary, and approved by the county commis- 

sioners, going and returning, per mile for each, five cents. 
Expense of guard and all other expenses of conveying prisoner to jail, or from 

one jail to another for any purpose, or to any place of punishment, or to appear 
before a court or justice of the peace in another county, or in going to another 
county for a prisoner, to be taxed in the bill of costs and allowed by the board of 
commissioners of the county in which the criminal proceedings were instituted. 

For allotment of widow’s year’s allowance, one dollar. 
In claim and delivery for serving the original papers in each case, sixty cents, 

and for taking the property claimed, one dollar, with the actual cost of keeping 
the same until discharged by law, to be paid on the affidavit of the returning officer. 

For conveying prisoners to the penitentiary, two dollars per day and actual nec- 
essary expenses; also one dollar a day and actual necessary expenses for each 
guard, not to exceed one guard for every three prisoners, as the sheriff upon affidavit 
before the clerk of the superior court of his county shall swear to be necessary for 
the safe conveyance of the convicts, to be paid by the board of commissioners of the 
county in which the criminal proceedings were instituted. 

Providing prisoners in county jail with suitable beds, bed-clothing, other clothing 
and fuel, and keeping the prison grounds cleanly, whatever sum shall be allowed 
by the commissioners of the county. 

Collecting fine and costs from convict, two and a half per cent on the amount 
collected. 

Collecting executions for money in civil actions, two and a half per cent on the 
amount collected; and the like commission for all moneys which may be paid 
to the plaintiff by the defendant while the execution is in the hands of the sheriff. 
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Advertising a sale of property under execution at each public place required, 
fifteen cents. 

Seizing specific property under order of a court, or executing any other order 
of a court or judge, not specially provided for, to be allowed by the judge or court. 

Taking any bond or undertaking, including furnishing the blanks, fifty cents. 
The actual expense of keeping all property seized under process or order of 

court, to be allowed by the court on the affidavit of the officer in charge. 
Summoning a grand or petit jury, for each man summoned, thirty cents, and 

ten cents for each person summoned on the special venire. 
For serving any writ or other process, with the aid of the county, the usual fee 

of one dollar, and the expense necessarily incurred thereby, to be adjudged by the 
county commissioners, and taxed as other costs. 

All just fees paid to any printer for any advertisement required by law to be 
printed. 

Bringing up a prisoner upon habeas corpus, to testify or answer to any court 
or before any judge, one dollar, and all actual and necessary expenses for such 
services, and five cents per mile by the route most usually traveled, and all expenses 
for any guard actually employed and necessary. 

For summoning and qualifying appraisers, and for performing all duties in laying 
off homesteads and personal property exemptions, or either, two dollars, to be 
included in the bill of costs. 

For levying an attachment, one dollar. 
For attendance to qualify jurors to lay off dower, or commissioners to lay off 

year’s allowance, one dollar; and for attendance, to qualify commissioners for any 
other purpose, seventy-five cents. 

Executing a deed for land or any interest in land sold under execution, one dollar, 
to be paid by the purchaser. 

Service of writ of ejectment, one dollar. 
For every execution, either in civil or criminal cases, fifty cents. 
Whenever any precept or process shall be directed to the sheriff of any adjoining 

county, to be served out of his county, such sheriff shall have for such service not 
only the fees allowed by law, but a further compensation of five cents for every 
mile of travel going to and returning from service of such precept or process: 
Provided, that whenever any execution of five hundred dollars or upwards shall be 
directed to the sheriff of an adjoining county, under this chapter, such sheriff shall 
not be allowed mileage, but only the commissions to which he shall be entitled. 
Provided, that when the summons in a civil action or special proceedings shall be 
from any court of any county other than his own county, the sheriff’s fees for serv- 
ing the same shall be one dollar ($1) for each defendant named therein; and such 
service shall include the delivery of copy of said summons and complaint or petition 
attached to the original summons ; and that for subpoenas served from other than the 
county of said sheriff he shall receive a fee of fifty cents (50¢.) for each witness 
named therein. The proviso immediately preceding shall not affect fees provided 
in § 162-7 for service upon the waters of the counties of Carteret, Dare, Hyde, and 
Pamlico. 

For the service of summons together with a copy of the complaint, petition or 
other pleading, the sheriff shall have the fees now prescribed by law in the respec- 
tive counties for the service of summons only, and shall not be entitled to an addi- 
tional fee for serving the copy of the pleading unless it is necessary that it be served 
separatelyt: (1822vciel IS 2eabPe Rig Ra Cs, Gud lyse Gn Cas GalO2es 2 ber@ndcmery 
931-2089, 2090; 2135; 37525 1885, c. 2625 189 seen 12.9143 100 LwenGeentous: 
0415) Rev.,18. 2077 HOr wuts. seo st oe th CaO shi i ady Core, 1S.O LOZ OMCmee ze 
L933 Peml32 e130 co se aauae) 

Local Modification—Cumberland: 1957, 517; Pasquotank: 1955, c. 771; Richmond: 
c. 768; Forsyth: 1951, c. 449; Lee: 1953, c. 1947, c. 235, s. 4; Robeson: 1955, c. 1229; 
769; Lenoir: 1953, c. 577; Moore: 1955, c. Rockingham: 1953, c. 580; 1957, c. 1203; 
538; Nash: 1949, c. 1046; Onslow: 1951, c. Wake: 1955, c. 324; 1959, c. 775. 
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Cross References.—As to cost of laying 
off homesteads and personal property ex- 
emptions, see § 6-28. As to costs in re- 
assessment of homestead, see § 6-29 and 
notes thereto. As to payment of certain 
sheriff's fees by county, see § 6-36. As 
to statute of limitation against fees due 
sheriff, see § 1-52. 

Editor’s Note.—The 1924 amendment 
added the final proviso to the section which 
fixes the sheriff's fees for summons and 
subpoenas from outside the county. 

The 1925 amendment rewrote the last 
part of the ninth paragraph removing the 
cost from the State and placing it upon 
the county of the proceedings. 

The 1929 amendment added the last 
paragraph. 

The 1933 amendment reduced the mileage 
fee for bringing up a prisoner upon habeas 
corpus from ten cents per mile to five cents 
per mile. 

The 1939 amendment substituted “two 
dollars” for “one dollar’ in the fourth 
paragraph. 

Construed with § 6-36.—The true con- 
struction of this section regulating the fees 
of sheriffs is had by reading as a proviso 
at the end thereof § 6-36. Coward v. 
Commissioners, 137 N. C. 299, 49 S. E. 207 
(1904). 

Legislative Control of Sheriff’s Salaries 
and Fees.—One who accepts a public of- 
fice does so, with well defined exceptions 
as to certain constitutional offices, under 
the authority of the legislature to change 
the emoluments he is to receive for the 
performance of his duties, at any time, and, 
while the office of sheriff is a constitutional 
one, the regulation of his fees is within the 
control of the legislature, and the same 
may be reduced during the term of the 
incumbent, or he may therein be com- 
pensated by a salary instead of on a fee 
basis. Commissioners v. Stedman, 141 N. 
C. 448, 54 S. E. 269 (1906); Mills v. Deaton, 
1 70eN C2386, 8% Sores (1915) state v. 
Gentry, 183 N. C. 825, 112 S. E. 427 (1922). 
Commissions When Debtor Pays after 

Levy.—At common law a sheriff could 
not demand commissions, although the 

' debtor paid the creditor the amount of the 
judgment after he had received the execu- 
tion and made his levy. He was allowed 
to do so at first under the act of 1784. 
Pass 4 Brooks, 1180N) C397) 24 Sivk. 
736 (1896). 

In Dawson v. Grafflin, 84 N. C. 100 
(1881), when property was levied on and 
advertised for sale under execution, but 
payment was made before sale, the sheriff 
was allowed no commission on the sale. 
The rule in that case is now changed by 
this section. Cannon vy. McCape, 114 N. 
Crab 80) 10s 09,- 80 och, 876 (1894): 
Whenever a sheriff into whose hands an 

execution is placed levies the same and 
advertises a sale, he becomes entitled to 
his commissions. And if the plaintiff in 
the execution receives the amount from 
the debtor, he orders the same to be re- 
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turned unexecuted, he makes himself liable 
for the sheriff’s fees. Willard v. Satchwell, 
70 N. C. 268 (1874), which is in conformity 
with the section, which changes the ruling 
in Dawson v. Grafflin, 84 N. C. 100 (1881). 

Collecting Executions for Money.—It 
was said by Manly, J., in Dibble v. Aycock, 
58 N. C. 399 (1860): “The law upon the 
subject of sheriff's fees, Revised Code, chap. 
102, § 21, (now this section) gives 24% per 
cent commission to that officer upon all 
moneys collected by him by virtue of any 
levy, and the like commissions for all 
moneys that may be paid to the sheriff 
by the defendant while such precept is in 
the hands of the sheriff, and after levy. 
The sum upon which commission is asked, 
(in the instant case) was paid into the office 
of the court, for plaintiff, while the precept 
was in the sheriff’s hands, and after a levy. 
The case is strictly, therefore, within the 
provisions of the law. That the payment 
was made under a condition for an in- 
junction does not affect the question at all.” 

A sheriff is entitled to commissions only 
on moneys actually collected by himself 
under execution, and not where the same is 
paid the plaintiff by defendant after levy. 
Dawson v. Grafflin, 84 N. C. 100 (1881). 
When Sheriff Has Lien.—A lien exists 

in favor of the sheriff when he does not 
require the plaintiff, as he has a right to 
do, to pay his fees in advance. In such 
instances he has the right of retainer to 
the extent of the costs out of the amount 
collected, and cannot be compelled to look 
exclusively to the plaintiff's prosecution 
bond, nor prevented from exhausting his 
remedy against the debtor, by reason of 
any receipt or compromise between the 
judgment creditor and debtor. Long v. 
Walker, 105 N. C. 90, 10 S. E. 858 (1890). 

When Process Returned “Fees Not 
Paid.”—Where the return of the sheriff 
was as follows, to-wit: “Defendant does 
not petition for homestead, and the plain- 
tiffs refuse to pay homestead fees. No 
action; the necessary fees not paid.” The 
court held that an officer cannot be re- 
quired to execute process unless his fees 
be paid or tendered by the person in whose 
interest the service is to be rendered. Lute 
Vinecil ly eG om Nem COO 1S 1) aelay lotus 
Rhyne, 65 N:. C. 530 (1871). 
A sheriff is not required to sell the ex- 

cess of realty beyond the homestead, until 
the plaintiff has paid, or offered to pay, his 
fees for so doing. Taylor vy. Rhyne, 65 N. 
C. 530 (1871). 

Writ of Ejectment.—A sheriff is not en- 
titled to any extra compensation for exe- 
cuting a “writ of ejectment,” or a “writ of 
possession.” Allen v. Spoon, 72 N. C. 369 
(1875). 
Summons of Tales Jurors—There is no 

provision giving sheriffs compensation for 
the service of summoning tales jurors. 
This is one of the many gratuitous services 
expected to be performed by sheriffs. The 
legislature, no doubt, deemed such service 
too trivial to be the subject of compensa- 
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tion, for all a sheriff has to do in a per- 
formance of the duty is to stand at his 
desk in the courthouse and, when a defi- 
ciency of jurrors occurs, order A, B and C 
to take seats in the jury box. Bryan v. 
Commissioners, 84 N. C. 105 (1881). 
Power of Judge to Order Commissioners 

to Pay.—The judge of the superior court 
has no power to order the commissioners 
of one of the counties in his district to 
pay the sheriff any sum for his services 
in attending the court. Brandon v. Com- 
missioners, 71 N. C. 62 (1874), cited and 
approved; Griffith vy. Commissioners, 71 N. 
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New Trial Awarded Where Number of 
Prisoners Conveyed Is Not Shown.— 
Where, in an action by a sheriff to recover 
compensation for transportation of pris- 
oners under this section, it does not ap- 
pear from the facts agreed how many 
prisoners were conveyed to jails in other 
counties by the sheriff or how many miles 
such prisoners were conveyed, a new trial 
will be awarded in order that the facts 
necessary to a determination of the ques- 
tion may be found and a proper adjudica- 
tion made thereon. Patterson v. Swain 
County, 208 N. C. 453, 181 S. E. 329 (1935). 

C. 340 (1874). 

§ 162-7. Local modifications as to fees of sheriffs—Alleghany.—The sheriff 
of Alleghany County is hereby authorized to charge the following fees: 

Fonyserving. Warrant <epbods slsgelte iets diwaists gles Steck opat rie) ai kekili eet ete arene a $3.00 
Foreservingicapias gine sk ras ah Cin cine Weak ees ee 3.00 
For serving subpoena in criminal or civil cases in any court, each ......... 1.00 
For serving summiotis issued by justice of the peace 225 ass. ta ee ee 2.00 
For:serving claim andidelivery.summonsitn 4.6 cis. oe eet, 5 eee ee 3.00 
Provided, that when a fee is not fixed herein, such fee shall be charged as is now 

provided under G. S. 162-7. 
The sheriff of Alleghany County shall charge in addition to the above fee for 

serving claim and delivery summons all actual expenses of transporting, keeping 
and caring for any property seized under claim and delivery. (1959, c. 919.) 

Bertie —The sheriff of Bertie County shall collect for the use of Bertie County the 
following fees: 

Serving summons in civil actions or special proceedings and serving all civil 
notices and citations, one dollar ($1.00) for each defendant, or person, firm or 
corporation served. 

Serving subpoena, fifty cents (50¢) for each person. (1947, c. 755.) 
Camden.—In addition to any other fees now allowed by law and which are not 

in conflict herewith, the sheriff of Camden County shall collect the following fees: 
(1) Serving summons in civil actions or special proceedings and serving all 

civil notices and citations, one dollar and fifty cents ($1.50) for each 
defendant served. 

(2) For oe eu in criminal actions, two dollars and fifty cents ($2.50). 
1955%¢572¢) 

Carteret, ae and Hyde——tThe sheriff of Hyde County shall be allowed the 
sum of two dollars for serving all warrants or capiases or other criminal processes 
on the waters of Pamlico Sound or on the waters of any bay in Hyde County. 
Whenever such sheriff is compelled to go by boat or vessel a distance of more than 
two miles from any shore or landing in Hyde and of Dare County to serve any 
civil process upon the waters of Pamlico Sound and waters of Dare County or any 
bay in Hyde County, such sheriff, in addition to the fee prescribed by law for 
serving such process, may add the expense of hiring such boat or vessel, which 
cost or expense shall be taxed by the clerk of the superior court of the county 
from which such process issued in the bill of costs in the action in which such 
process issued. Sheriffs and constables of Hyde and Carteret Counties shall receive 
three dollars for every process executed on board of any boat or vessel lying in the 
waters between Ocracoke Island, Hyde County, and Portsmouth in Carteret 
County, GRevs S27 7/2 BO07e ce 200 ne oe) 

The sheriff of Dare County shall be allowed his actual traveling expenses in- 
curred by him in serving warrants, capiases or other criminal process on the waters 
of Dare County or at any point in Dare County across the water. (1909, c. 527; 
Caio sos) 
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Gates——The sheriff or other lawful officer of Gates County is authorized to 
charge the following fees: 

For serving claim and delivery proceedings—each defendant ............ $3.00 
Pormserungysummons—each; defendant: tr. balee.ttebilenettadls Job ek od 2.00 
BoOrascrvillpawatrant.—cachtdetendant).). samteid.tcs eas aed nl eks ae oa dh 2.50 
Hotssenvincwe xecutign-eachedetenidantesds.o ase een elses ele ae 2.00 
PGiacclVinevesibpoctias —caciveas oe «arate tess cM eten cao ve oa os SEES 1.00 
Poresetvigeicapas—each: Herson byeeits Area saehie Atetos | ee De reeks ZV 
For serving attachment proceedings—each defendant ...............00. 4.00 
For serving ejectment proceedings—each defendant .............0.000- 3.00 
HOtcetuinesorder——each détendanten Mig We . Senge tle cat aN Atel 2.00 
Ore miakiticmarhestipeptetnd.J. Sravae An ug state Sarhecteee tan deere any ade 200 
Orscuimmonings Uusdi=-eachy. aseitihiocttthhyes ihe RAMS «etek ates Lande 2 We .60 
iG TEROSH NS I OLICCSMAMir ys -Anstanees tyne ae. pl se LR eds Clte sen ates .60 
OT as Mor emery tet Et MEE me TRUS eRe ce iye., eters cue 1.00 
Oil ay ico lphomestta atet rye. @ raat s pies Aimee Bets ga etna 5.00 
MPomiiecion lower tiniclet ie XeCiItlON lets, is. tae gotenset, SR a ees 5% 
otmeet min eescigarecaciiipet sOtLe.-w.t/aeet.« 14g. shalom eores noma ee.. 2.00 
PLOTRCCINALIE ELLOTI COMME: LOrRreNt Sie SMR OMIT a BL TE, Pon las setae 2.00 
For summoning appraisers to allot homestead or personal property exemp- 

HOT eee ce et br ne eM Gs Cari iie ews Bodh wheeees Nees ee 5.00 
For serving warrant for search and seizure of intoxicating liquors ........ 4.00 
HOrcerving searchywarrant 10r stolen property 4 is... uss «« satsbaslom tree: 4.00 

el 575uCx 3285) 
Greene.—The sheriff of Greene County shall collect the following fees: 
Pomcety No pexcch ian against PTODeTty. ay geeiee deine larteins erases aati tions $2.00 
Commission on collections of executions, 

5% on first $500.00 
2% % on all amounts collected over $500.00 

Avs o elim OI CSTead. slOT OLiC Crime \ thy Bement goose sara eBags ma ee 3.00 
To commissioners for laying off homestead each $6.00 .............0000- 18.00 

plotali homestead shee mh wah eee meth came heal moter sete, ttre, 21.00 
Porservine civilssummotstorecachsdetendant 0105. 00.50 050s «sob lies os 1.50 
For serving claim & delivery process, for each defendant ................ 3.00 
For serving attachment proceeding, for each defendant ................. Seo) 
For serving execution in summary ejectment proceedings, for each de- 

beriat La weaememn benim Pawiet tot) ear con thick ost gece staat Gems ys 2.00 
Horecervingect poe iamiokcachewil esse as asls Ue snes) aalae eck Soe eas 1.00 
Homcci inser ittantonarrestion cach delcndant. al, eisaneceeee ae oe 3.00 
PoteccGyiicycapiasn(or cacindelencantmeerrs ec Nettie serie wee? ots ok ae 3.00 

ea ee LOL ers iS Ce oe ee 3909) 1O55ecr1 1135) 
Harnett—The sheriff of Harnett County shall be allowed the following fees: 
For an arrest, one dollar and fifty cents ($1.50), with fifty cents (50¢) additional 

for taking bond. 
For the service of summons, with or without complaint attached, or for the service 

of notices, execution, or other court orders, a fee of one dollar each for the first five 
persons upon whom the process is served ; and fifty cents for each additional person. 

For the service of claim and delivery process, two dollars for the first defendant, 
and one dollar each for additional defendant; also actual expenses of caring for 
property seized. 

For the collection of judgments, five per cent on the first five hundred dollars, 
and two and one-half per cent upon all amounts in excess of five hundred dollars. 

In allotting homesteads, a fee of fifty cents for each appraiser and one dollar to 
the sheriff for his return, and an additional allowance of one dollar each for the 
use and benefit of each appraiser. 
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Guardhouse fees shall be sixty cents. 
There shall be taxed in each bill of costs for the use and benefit of the sheriff of 

Harnett County in all cases wherein defendants have been convicted or pleaded 
guilty to the charge of manufacturing whiskey or possession of any whiskey still, 
the sum of $10.00 for each still captured by the sheriff or his deputies and for which 
such defendant or defendants may have been found guilty or pleaded guilty of 
possessing. 

The sheriff of Harnett County shall receive for his services all such fees as are 
now allowed by law and not herein specifically enumerated. (1933, c. 75, s. 1; 
1943, c. 422.) 
Haywood, Lincoln, Madison, Pitt and Transylvania—For every illicit distillery 

seized as required by law the sheriffs of Haywood, Lincoln, Pitt and Transylvania 
counties shall receive the sum of twenty dollars, and in Madison County thirty 
dollars, which shall be allowed by the commissioners of the county in which the 
seizure was made. (Ex. Sess. 1908, c. 97; P. L. 1919, c. 30; C. S., s. 3909.) 

Jackson.—The sheriff or other lawful officer of Jackson County is authorized to 
charge the following fees: 

For'serving watrant Of atrest=: crams efog cae a tea ee eet atte eae mee $2.00 
Pofservine civil summons, cach delendantes) arc. seat oes eer 1.50 
For serving ‘claim and delivery process: 2 vos evn pe tean sor Men ede es 3.00 
Forsérving attachment’ proceedingst 7a rae. + aoe a eaten: ee eaten ts 3.00 
For serving execution in summary ejectment proceedings, each defendant.. 2.00 
For iserving “Ca pidsie Preity sce te attr ee tee Met ent are weer trate ae erat arent 2.00 
For serving subpoena, each deiendant <3... 8 is tne esas eee eens 1.00 
For Serving scr fay eacipaefenidatite «cre oc = eee ets cere he cre eee 1.50 
For serving orders and notices; Gach i ort vantint sce ee nee ace stee tomers Pou 
Forserving warrant of attachment and Wevyltea: «cnn nag ee serene 3.00 
For-servine earnishment proceedings ice y sce ea ccs tre nee terete meee 1.00 
For serving execution in civil action, each defendant .................4. 2.00 
Commission on collection of executions, 

5% on first $500.00 
214% on all amounts collected over $500.00 

(1959, c. 140.) 
Macon.—The sheriff of Macon County and the constables for the various town- 

ships in said county shall collect the following fees: For serving summons in civil 
actions or special proceedings, and for serving all civil notices and citations, three 
dollars ($3.00), for each defendant or person, firm or corporation served; for serv- 
ing subpoenas, two dollars ($2.00) for each person served; for serving warrant 
of arrest in criminal action, three dollars ($3.00) ; for serving claim and delivery 
process, three dollars and seventy-five cents ($3.75) ; for serving attachment pro- 
ceedings, three dollars and seventy-five cents ($3.75). The sheriff shall be entitled 
to collect a commission of three per cent (3%) on collection of execution. (1955, 
c. 840; 1963, c. 463.) 

Madison.—The sheriff or other lawful officer of Madison County is authorized 
to charge the following fees: 

For arrests $4 S28 Als. 3G scien aS ke ce SOM Teen Te ck Gate eee $2.00 
For servitig civil summons on ee. cae one oils oe Dee Pen ee 1.50 
For serving subpoenas.in eivilvor criminal cases: ate eres, we eee 50 

(19572) Ci3252.) 
Mitchell——The board of county commissioners of Mitchell County shall make 

provision in the county budget for the fiscal year beginning July first, one thousand 
nine hundred thirty-two, for the payment of the salary of the sheriff, which is hereby 
fixed at the rate of three thousand ($3,000) dollars per annum payable in equal 
monthly installments and shall also make provision in said budget for the payment 
to the sheriff at the same rate per annum for such time as he has served as sheriff 
since the first Monday of December, one thousand nine hundred thirty. In addition 
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to the salary, as hereinabove provided, the sheriff of Mitchell County shall be en- 
titled to all fees and emoluments accruing to him, by virtue of his office, including 
such fees as are provided in chapter fifty-six, Public Laws of one thousand nine 
hundred twenty-nine. (1931, c. 53, ss. 6, 8.) 

Moore.—The fees and expenses to be charged and collected by the sheriff of 
Moore County for services rendered by him and his deputies shall be as hereinafter 
set out: 

Pvt rest warrant itd capias andicivileach defendant.) 9.u sk veel. le tl te $2.50 
SUbPoctecrimitial atid Civil .each WILEGS pagel Mem sat tisteleate «dere are ole 0 ats 1.00 
SIINIFIO NG MCAG BC ETENOATT Mais saretanes is oF lcpliataie’s tue jeetovaydicpomeane Grete Diret ciel 2.00 
Clade anicede livery man | xushelsyds elec bete cis otaiat loa iepcoxd gels eittaietale, Sistesalarerete ore EU 
ictalen Fala thatevardliatodas (ehh seep 7y5 rye eerinRin caine Ha PRaMmEnE AR nn Ak eae tae 1.00 
PCULACHD VON Siepeeee Feet Seadetoiats:oxelbheiceegsi0 in sdst recede 'sy0.ss p/h Wuiesnpd sabotage is verre lets aes 3.00 
EWEN pe Kole suwterae Gols Conteh hala mance Sac Wee cia dant Senn SS arr SNA A Pe are eae 1.00 
i ReCUtOUmeAT li ebertianit: a 3ki0e Gas tae ot MEETD nC Io aC Ce a I eA 2.00 
Homestead and personal property allotment, fees, sheriff and three commis- 
SIGd et eee eee eee Se uke mien aise ewesir de srenattals Sonnueen ade» 15.00 

ELIE IGLICe CaCl COPY see. clas Aa An icnt vice siete Sie ec ster ou ele Sas 2.00 
Summary of ejectment, service of summons, each defendant ............. 1.50 
Pinaryror eyecltoIent execlitiOn Dy; Peiri0 va lewainsele ely sate wasUesefoize wsayes & oe 5.00 
Commission on collections on executions, 

5% on first $500.00 
214% all above $500.00 

CITT SLES TCO MIISCALECLSALIEOS In Peer tiers aio MCtoaIe ic bic Wal ole wioti te crite le stile eheflcrem 3.00 
osiiiey oticeswoiuscle each LOPY; a tsiaes ob oa cinclelteld sae estate's ales aclu’ 1.00 

(1959, c. 417.) 
New Hanover.—The sheriff of New Hanover County and the constables for the 

various townships in New Hanover County shall collect the following fees: Serving 
summons in civil actions or special proceedings and serving all civil notices and 
citations, one dollar ($1.00) for each defendant, or person, firm, or corporation 
served. (1953, c. 94.) 

Northampton.—The sheriff of Northampton County shall collect for the use of 
Northampton County the following fees: 

Serving civil summons, one dollar for each defendant ; 
Subpoena, for each person, thirty cents ; 
For each arrest, two dollars. (1931, c. 11, s. 4.) 
Richmond.—The sheriff of Richmond County shall receive for the imprisonment 

of any person in a civil or criminal action, fifty cents (50¢), and for release from 
prison, fifty cents (50¢). The sheriff of Richmond County, shall receive for feeding 
each prisoner in jail the sum of one dollar and fifty cents ($1.50) per day to be paid 
by the board of commissioners of Richmond County. Each person imprisoned in 
the jail of Richmond County shall be charged one dollar and fifty cents ($1.50) 
per day for board and lodging which shall be taxed in the bill of cost and paid to 
Richmond County. (1951, c. 106.) 

Robeson.—For each person summoned on a special venire the sheriff of Robe- 
son County shall receive thirty cents; but not for a special venire ordered to be 
summoned from the bystanders, in which case he shall receive ten cents for each 
person so summoned. (1909, c. 317; C. S., s. 3909.) 

Surry.—The sheriff of Surry County shall collect as his fee, a commission on 
collection of executions as follows: 
5% on first $500.00 ; 
242% on all amounts collected over $500.00; and the like commission on all 

moneys which may be paid to the plaintiff by the defendant while the execution is 
in the hands of the sheriff. (1959, c. 325.) 
: Watauga.—The sheriff of Watauga County is authorized to charge the following 
Boon 
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For serving claim and delivery proceedings, each defendant ............. 
For serving summons, each defendant 
For serving warrant, each defendant .. 
For serving execution 
For serving subpoenas, each ......... 
For serving capias, each person ...... 
Por serving attachment proceedings, each delemcanit mw. cee. iis hater tenes 
For serving. ejectment, proceedings) eachidelendante rer 1cacvem tere crete ante 
For serving order, each defendant .... 
For making arrest 
For, summoning gurom each. aii ccuh- 
For posting notices 
Bor taking bond somes een s-ei eieeee 
For laying ol homesteadiens.@ os eens 
Commission allowed under execution, 

5% of the amount 
For serving sci fa, each person ....... 
For serving notice 

Cu. 162. SHERIFF 

1s, (0: 0 fo ©0) 0) 01.0 66 © 16 6 16 '# ‘6 6 8 6 6 6 '0| 6 (6 6 10) 6 0 

©. 6) 6 © © © & ©. 0 6./0\.0 O06 oo @ 8 5) 6 6 6) © Cle) 6 6 vile 6 

© He) (Oe) a) 16) 6) 16, 10) @ @| .0) ONS U4) © G8 0: 6) 616, 8 Te 68 16's (6 (e (6 '6' 10 6) 0) © 86 6) 16) ® 10 

Ce 

Se 0) © 6 6 O16 G6 66) ee ol 0 eee a0 ee 196 8 6 1616) 18 

@ ©) (© .@, (6) 6° (6) 0'\8) 6 0 © 616 © 6 6 © 0 6 © ee 6 0 ev 6 6 © 

© eNO Vee ke Ko kel (0) \w (ey 6) ONO Ne © Ke Ke ub <0 0,78 (0) 10 Ke Tove 1e) 6) ee) (se 0 eee 66) 16) 64, © 6) 01 ce 

@ © 8 6K6 10 (06) 6 0 6 6 6 © ce: \¢ 

oeoeeerer eee ee eee eee ee eee eee eee ee 

ooereer ee eee eee eer eee eee ere eee see ee 

O) (@ 0 le) 6) (00) 0 ie .0. 6 (6 10: 6 jo 100.18 (40 8 (0) 16:0 6 10: 8 8 © -Byelkeve ©) 0 \¥ © 6) 6 16 @ 6 08) eA) 616 

For summoning appraisers to allot homestead or personal property exemp- 
tion O80 0 © Og 8, 6 (8 dOge 0.00. 6.50 (elses iw) pe Jauéce) vere <a) 18) 10) 18) ema ole 0 be (0:16:07 107 6 6) eee) 0 "6 fe) 6 © 16) 6 © @) 6) me 

For serving warrant for search and seizure of intoxicating liquors ........ 
For serving search warrant.tor stolen property). asutel sits ees 4.00 
The said fees to be charged by the sheriff of Watauga County shall be collected 

and retained by the sheriff's department. (1959, c. 371.) 
Wayne.—The sheriff or other lawful officer of Wayne County is authorized to 

charge the following fees: 
Ot FALTOST chases atelbte a2 Glapeiele, SUSE N eieierete > Mek ee ee cee een $2.50 
SOLVIT. CADIAS cate weal reek ta. bun ied ceases SINUAIRIC RR iene eee eee eae PANY) 
Laking botid =. ic. sigstarsth steps setter enor Gis meets Sh CE aL tree eee .50 
ervine, subpoena an criminal orjeivil case, cach que vans son. Beer eee 1.00 
perving claim & delivery proceedinesi..¢ ca. et see cet oe ee eee 4.00 
Serving civil SUMMONS i. ajith, Suleman ia ele. CURRIE eee ere 1.00 
Serving civil summons on each additional defendant ................... 1.00 
Serving writ of ejecttnetit. pfccmmtyst techs beat ee ee 2.00 
Serving writ of attachment, or garnishment for taxes or other purpose .... 3.00 
Serving injunction, or order to show cause, on each person ............. 3.00 
Serving other writ or paper whatsoever, not otherwise herein fixed, as to 

€ach party upon, whom said service 1s Maden giogian: em Aer ee et chi eee 2.00 
The sheriff or other lawful officer whose duty it becomes to serve an execution 

shall charge in addition to the above fee all actual costs in connection with seizing 
and holding property under execution. 

It shall be the duty of the sheriff to collect said fees and to turn the same over 
to the general fund of Wayne County for all warrants and other processes served 
by him or his salaried deputies. (1937, c. 254; 1955, c. 434; 1957, c. 291.) 

Local Modification.—Wilson: 
1112. 

Illicit Distilleries—The fees of emolu- 
ments incident to a sheriff's office as al- 
lowance for the seizure and destruction of 
illicit distilleries, are excluded by a public- 
local law applicable to a certain county, 
subsequently enacted, but prior to the com- 
mencement of the term of the incumbent, 
wherein it is provided that the sheriff 

1959, c. shall turn over to the county treasurer all 
moneys collected from fees, and receive 
a specified sum as a salary in lieu of his 
fees, with exception only of certain fees 
allowed to his township deputy in certain 
instances, the duty to seize the illicit dis- 
tilleries being the same as any other re- 
quired of him_as sheriff of the county. 
Thompson vy. Board, 181 N. C. 265, 107 
Se He 11921). 
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ArtTIcLE Z. 

Sheriff's Bonds. 

§ 162-8. Sheriff to execute two bonds.—The sheriff shall execute two several 
bonds, payable to the State of North Carolina, as follows: 

One conditioned for the collection and settlement of county and other local taxes 
according to law, a sum not exceeding the amount of such county and other local 
taxes for the previous year. 

The second bond, for the due execution and return of process, payment of fees 
and moneys collected, and the faithful execution of his office as sheriff, shall be not 
more than five thousand dollars, in the discretion of the board of county commission- 
ers, and shall be conditioned as follows: 

The condition of the above obligation is such that, whereas the above bounden 
Nee ret is elected and appointed sheriff of County; if therefore, he 
shall well and truly execute and due return make of all process and precepts to him 
directed, and pay and satisfy all fees and sums of money by him received or levied 
by virtue of any process into the proper office into which the same, by the tenor 
thereof, ought to be paid, or to the person to whom the same shall be due, his 
executors, administrators, attorneys, or agents; and in all other things well and 
truly and faithfully execute the said office of sheriff during his continuance therein, 
then above obligation to be void; otherwise to remain in full force and effect. 
(Wy face lorcet eek o20.C 1225, Pen he. Ce lo Ss. Loe lao. C.LOO™ 
One Loot C al SS al ate OO, Cu lde S.J 1 DO, :Ca20/ gSu-2 2 LOU Ss Ce 
De CVtS LOO ein Shy OL 40,4. OFON) 

I. General Incidents of Bond. 
II. Liability on Official Bonds. 

A. Liability Limited to Terms of 
Bonds. 

B. Successive Terms and Succes- 
sive Bonds. 

C. Irregularities or Informalities in 
Bond. 

III. Actions on Bonds. 

Cross References. 

As to official bonds generally, see § 109-1 
et seq. As to duty of county commissioners 
to bring suit on sheriff's bond, in case of 
default, see § 155-18 and note. See also, 
§§ 162-9 and 162-10. As to right of action 
on official bond, see § 109-34 and note. As 
to statute of limitation on official bond, see 
§ 1-50. As to liability of sheriff’s bond 
when he acts as treasurer, see § 155-6. 

I. GENERAL INCIDENTS OF BOND. 

Editor’s Note.—Prior to the 1943 amend- 
ment the sheriff was required to execute 
three bonds. 
When Sheriff Fails to Comply—Where 

the sheriff had not complied with the re- 
quirements of this section, it was held that 
he was not entitled to have the county 
commissioners induct him into office. 
Colvard v. Board, 95 N. C. 515 (1886). 
And this is true notwithstanding the fact 

that at the beginning of his term there is 
a tax collector in that county. Colvard v. 
Board, 95 N. C. 515 (1886). 
When Section Complied with—When a 

sheriff-elect has fulfilled all the statutory 
requirements as to the execution of bonds, 
it is not competent for the county commis- 

sioners to refuse the said bonds and deprive 
the rightful holder of his office. Sikes v. 
Commissioners, 72 N. C. 34 (1875). 
Ceremony.—The ceremony of acknowl- 

edgment in open court, and registration, are 
not essential to the validity of a sheriff's 
bond. State v. Buchanan, 53 N. C. 444 
(1862). 

Sufficiency of Forum.—A sheriff’s bond 
to “his Excellency M. S. Captain General 
and Commander in Chief, in and over the 
State of North Carolina in the sum of 
$10,000, to be paid to his Excellency, the 
Governor, his successor and assigns:” is a 
bond payable to the Governor in his official 
capacity, and is an official bond within the 
act of 1823, which was in force when it was 
taken. Governor v. Montford, 23 N. C. 
155 (1840). 

School Fund Included in County Bond. 
—It is immaterial whether the school fund 
is, strictly speaking, State taxes or county 
taxes, or partly both. They are included 
in the “county” bond and the sheriff must 
account for them in settling his liability on 
that bond. Tillery v. Candler, 118 N. C. 
888, 24 S. E. 709 (1896); State v. Sutton, 
120 N. C. 298, 26 S. E. 920 (1897). 

Process Bond Not Liable for County 
Taxes.—The county tax cannot be recov- 
ered of the sheriff upon the official bond 
required by the act of 1777, which is the 
process bond required by this section. 
Governor v. Barr, 12 N. C. 65 (1826). 

The case of Governor v. Crumpler, 12 
N. C. 63 (1826), holds that the sureties on 
the “process” bond are not liable for de- 
fault as to county taxes, which is true now, 
as it was then. State v. Sutton, 120 N. C. 
298, 26 S. E. 920 (1897). 
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Stated in State v. Corbett, 235 N. C. 33, 
69 S. E. (2d) 20 (1952). 

II. LIABILITY ON OFFICIAL 
BONDS. 

Editor’s Note——See 12 N. C. Law Rev. 
394, for note “Extent of Liability on Sher- 
iff's Official Bond.” 
A. Liability Limited to Terms of Bond. 

Rule of Construction—In a bond given 
for a specific object, general words shall be 
construed with reference only to that ob- 
ject. Therefore, when a bond is given with 
a condition that A. M. shall “collect the 
county contingent tax, and in all things per- 
form his duty as sheriff” the public taxes 
cannot be recovered on it. Crumpler vy. 
Governor, 12 N. C. 52 (1826). 

Duties Specifically Described.—A sheriff 
and his sureties are liable on his official 
bond only for a breach of some duty spe- 
cifically described therein. Eaton v. Kelly, 
72 N. C. 110 (1875). 

The general provisions of the bond as to 
the sheriff’s performance of the duties of 
his office relate to the specific obligations 
therein set out as to process, and neither the 
sheriff nor the sureties on his bond are 
liable in a civil action for damages for in- 
jury inflicted by the sheriff while acting in 
his official capacity. State v. Leonard, 68 
F. (2d) 228 (1934). 

Not Extended as to Years.—Where an 
action was brought on the bonds of a 
sheriff, given in 1872 and 1873 and condi- 
tioned only for those years, they could not 
be enlarged to embrace a default occurring 
in the year 1874 on the ground that the 
law required a bond for the principal’s 
whole term of office. State v. McNeill, 77 
N. C. 398 (1877). 
Where Separate Bond Including All 

Official Duties Omitted—Where the con- 
dition of a sheriff's bond is made in clear 
and unambiguous terms to secure the per- 
formance of a certain class of duties im- 
posed on him by statute, the superaddition 
of general terms thereto, though large 
enough to include all of his official duties, 
for which by law a separate bond is directed, 
but omitted to be given, will not extend 
the liability of sureties to such other duties. 
Governor v. Matlock, 12 N. C. 214 (1827). 
Same—Examples.—In Crumpler v. Govy- 

ernor, 12 N. C. 52 (1826), the sheriff had 
given four bonds, but the condition of no 
one of them provided for the payment of 
the State taxes, the nonpayment of which 
was the breach alleged. All of them con- 
tained general words, “faithfully execute 
the office,” etc. It was held that these 
words did not extend beyond the duties 
specially described and provided for in 
the preceding clause. Mr. Justice Hender- 
son dissented from the conclusion of the 
court, but he concurred in this rule of con- 
struction, and states it with great clearness 
and force. 

State v. Long, 30 N. C. 415 (1848), was 
an action on a bond with a condition con- 
taining general words. In that case it was 
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held that these words did not impose on 
the sureties an obligation that the sheriff 
should commit no wrong by color of his 
office, nor do anything not authorized by 
law. See also, Jones vy. Montford, 20 N. C. 
69 (1838); State v. Brown, 33 N. C. 141 
(1850); Commissioners v. Sutton, 120 N. 
C. 298, 26 S. E. 920 (1897). 

State v. Bradshaw, 32 N. C. 229 (1849), 
is not in conflict with the cases generally 
on this subject. That case simply decides 
that a bond to serve process, collect and 
pay out moneys, etc., is broad enough to 
cover money collected for a town which 
it was the sheriff’s duty to collect. See 
State v. McNeill, 77 N. C. 398 (1877). 
Trespass under Color of Office.—The 

sureties in the official bond of a_ sheriff 
are not liable for damages for a trespass 
committed by the sheriff under color of 
his office. State v. Brown, 33 N. C. 141 
(1850). See also, State v. Long, 30 N. C. 
415 (1848). 
When New Duty Attached.—Where a 

statute requires a bond from an officer for 
the faithful discharge of his duty, and a 
new duty is attached to the office by stat- 
ute, such bond, given subsequently to the 
latter statute, embraces a new duty, and is a 
security for its performance, unless where, 
when the new duty is attached, a bond is 
required to be given specifically for its per- 
formance. State v. Bradshaw, 32 N. C. 
229 (1849). 

Liability for Injury Caused by Pris- 
oner While Unlawfully at Large as Trusty. 
—The statutory bonds required to be given 
by a sheriff under this section may be put 
in evidence as though they had been writ- 
ten as prescribed by § 109-1, and where suit 
is brought on one of the bonds which pro- 
vides for liability if the sheriff fail to prop- 
erly execute and return all process, or 
properly pay all moneys received by him by 
virtue of any process, “and in all things 
well and truly and faithfully execute the 
said office of sheriff,” the general provisions 
of the bond as to the sheriff’s faithful per- 
formance of the duties of the office relate to 
the specific obligations therein set out as 
to service and return of process, and neither 
the sheriff nor the sureties on his bond is 
liable thereon in a civil action for damages 
for a negligent injury inflicted by a prisoner 
lawfully intrusted to the custody of the 
sheriff while such prisoner was unlawfully 
permitted by the sheriff to be at large as a 
trusty. Sutton v. Williams, 199 N. C. 546, 
155 S. E. 160 (1930). 

Liability for Deputy’s Negligent Injury 
of Prisoner in Jail—The liability of the 
surety on the bond of a public officer is 
limited by the terms of the bond, and the 
condition of the bond of a sheriff for the 
“faithful execution of his office’ refers to 
the specific condition for the “due execu- 
tion and return of process” and the terms 
of the statutory bond do not impose lia- 
bility on the surety for the negligent act 
of a deputy unconnected with the execu- 
tion and return of process, and the surety’s 
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motion to nonsuit is properly granted in a 
prisoner’s action to recover for negligent 
injury inflicted by a deputy while he was 
in jail, Davis v. Moore, 215 N. C. 449, 2 
S. E. (2d) 366 (1939). 

Liability for Use of Excessive Force in 
Making Arrest.—Where the complaint in 
an action against a sheriff in his official 
capacity and against his surety alleged that 
plaintiff was permanently injured by the 
sheriff’s use of excessive force in arresting 
him, and that the arrest was wrongful and 
unlawful, defendants’ demurrer to the com- 
plaint should have been overruled, since, 
even if the terms of the bond “and in all 
other things well and truly and faithfully 
execute the said office of sheriff,’ refer 
solely to the specific duties enumerated and 
do not impose liability for the wrong al- 
leged, the provision of § 109-34 extends the 
liability on the sheriff’s general official bond 
and imposes liability for the wrong alleged 
committed under color of his office. Price 
Ver LiGneycuttwei6 Nv C..270; 4°S, KE. (2d) 
611 (1939). 
Change of Amount of Salary or to Fee 

Basis.—The liability. of a surety on a 
sheriff's bond, given under this section is 
not affected by the fact that the sheriff, 
pending the life of the bond, has been put 
upon a salary instead of a fee basis, or the 
amount of his salary has been changed 
under the authority of a statute. Pender 
Courity ws Kits) 497° Ne Cr 50-147 Sekt 
695 (1929). 

B. Successive Terms and Successive 
Bonds. 

The various bonds separately required 
to be given by the sheriff under this sec- 
tion imposes a distinct liability on the 
sureties on each bond separately for the 
terms of office for which given, and where 
one is given by the same surety for the 
same sheriff for more than one successive 
term, the giving of the bond for the suc- 
ceeding term does not discharge the bond 
previously given nor release the surety 
from liability thereon, and a separate cause 
of action lies against the surety on the bond 
for each term. Pender County v. King, 
SON CoO; 4ay ota 695) (1929). 
Appointment of Sheriff Removed for 

Failure to Give Bond.—Where under § 
162-10, the board of county commissioners 
has declared the office of sheriff of that 
county vacant for his failure to give the 
bond required by this section, and has ap- 
pointed another who likewise failed to give 
the bonds, and has again appointed the 
former sheriff, who gives the necessary 
bonds and then qualifies, his term is by 
virtue of his appointment by the board of 
county commissioners, and the liability of 
the sureties on his official bonds com- 
mences from the time of his appointment. 
Pender County v. King, 197 N. C. 50, 147 
S. E. 695 (1929). 

Failure to Renew Bond.—The sureties 
on the bond of a sheriff are liable for all 
official delinquents of which the principal 
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may be guilty during the continuance of 
his term of office. Where a sheriff, elected 
in 1872, continued to exercise the duties of 
the office after his failure to renew his bond 
and produce his receipts, and was re-elected 
in 1874, and failed to collect and pay over 
the taxes for that year, it was held that he 
was liable on his bond of 1872. State v. 
Pipkin, 77 N. C. 408 (1877). See also, State 
v. McIntosh, 31 N. C. 307 (1848); State v. 
Clarke, 73" N.C. 255 (1875); State v. Mc- 
Neill, 74 N. C. 535 (1876). 

Effect of Termination of Incumbency. 
—When the deputy of a sheriff received 
the note of a married woman for collec- 
tion within a magistrate’s jurisdiction, and 
failed to collect the same during the sher- 
iff’s official term, but afterwards, when act- 
ing as the deputy of his successor, collected 
it and failed to pay over the money, it was 
held that there was no breach of the former 
sheriff's official bond. State v. Buchanan, 
60 N. C. 93 (1863). 
Taxes for Preceding Year.—A_ sheriff’s 

sureties for one year are not liable for any 
taxes received by him under the lists fur- 
nished in the preceding year; but the 
sureties of that year are liable. Fitts v. 
Hawkins, 9 N. C. 394 (1823). 
C. Irregularities or Informalities in Bond. 
When Valid as Voluntary Bond.—When 

a bond made payable to the State is given 
by a sheriff for the discharge of public 
duties, though not taken in the manner 
or by the persons designated by law to 
take it, will be good as a voluntary bond. 
Being for the benefit of the State, the State 
will be presumed to have accepted it when 
it was delivered to a third person for its 
benefit. State v. McAlpin, 26 N. C. 140 
(1843). 

Excessive Bond.—If a sheriff voluntarily 
give bond, with sureties, in an amount 
larger than is prescribed by law, they will 
be liable for a breach thereof. State Bank 
v. Lwitty, 9 N. C. 5 (1822); Governor vy. 
Matlock, 9 N. C. 366 (1823). 

III. ACTIONS ON BONDS. 
Demand Unnecessary.—A demand is not 

necessary before suit by the county treas- 
urer on a sheriff’s bond, as the sheriff is 
required by law to settle on or before a 
day certain. McGuire v. Williams, 123 N. 
C. 349, 31 S. E. 627 (1898). 

Proper Relator for Settlement of School 
Taxes.—The Code of 1883, § 2563, made 
the county commissioners the proper re- 
lators in an action on the sheriff's bond to 
compel a settlement of the school taxes. 
The Acts of 1889, ch. 199, substituted the 
county board of education as_ relators 
(Board v. Wall, 117 N. C. 382, 23 S. E. 
358 (1895) ), but Acts of 1895, ch. 439, abol- 
ished the county board of education and 
again made the county commissioners the 
proper relators. Tillery v. Candler, 118 
Ney Cae88.5240-5- Fa 7091) (1896) = State v. 
Sutton, 120 N. C. 298, 26 S. E. 920 (1897). 

Certified Copy as Evidence.—The office 
of the clerk of the superior court of the 
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county for which one is sheriff is the 
proper place of deposit for the bond of such 
sheriff. Therefore, a copy of such bond, 
certified by such clerk, is competent evi- 
dence of its contents. Such a copy is 
competent (at least under the maxim, 
omnia presumuntur, etc.) even although the 
certificate does not state that it has been 
recorded. State v. Lawrence, 64 N. C. 483 
(1870). 
Previous Settlements Prima Facie Cor- 

rect.—Previous settlements with the sheriff, 
when approved by the board of commis- 
sioners, are prima facie correct, and the 
burden of proving to the contrary rests upon 
them. Commissioners v. White, 123 N. C. 
Bs4i ol soa OF ON SoS): 

Settlement of One Tax Fund at Expense 
of Another.—Where a sheriff’s settlement 
of one tax fund is made partially by an 
amount deducted from another tax fund, 
the settlement exonerates him and _ his 
surety from lability on the bond for the 
taxes settled; he and his sureties are liable 
in an action on the bond for the taxes mis- 
appropriated for such defalcation. McGuire 
Von VWillliatns a 23 aN Gams 4 Ono lens ae E67 
(1898). 

Plea in Bar.—The general rule is that 
where there is a plea in bar it must be dis- 
posed of before a reference for an account 
can be made. Commissioners vy. White, 123 
NEC 7534. 31) ot sov0nGlsoe). 
Summary Judgment Set Aside—Where 

judgment is entered up summarily against 
the sureties of a sheriff, upon a proper case, 
it will be set aside. Crumpler v. Governor, 
12 N. C. 52 (1826). 
When Sum Differs from That Required. 

—A sheriff’s bond payable to the Governor 
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and his successors in a sum different from 
that directed by law, cannot be sued in the 
name of the successor. Governor v. Twitty, 
OPN Gs Cael bom S2 7a) 

Failure to Take Bail in Civil Cases.— 
In Governor v. Jones, 9 N. C. 359 (1823), 
it was held that the sheriff was not liable 
in debt upon his official bond for omitting to 
take bail when he executed a capias in civil 
cases; but must be proceeded against as 
bail by sci. fa. 

Return Conclusive——The return of a 
sheriff that a fi. fa. is satisfied is conclusive 
upon his sureties in an action on his of- 
ficial bond. Governor v. Twitty, 12 N. C. 
153 (1827). 

Failure to Have Insolvent’s Allowance 
Made.—Where a sheriff failed to settle for 
taxes within the time appointed by law and 
not having had allowance made him by the 
commissioners for insolvents at the time 
and in the manner prescribed by law, he 
cannot have such allowances made by the 
court in an action brought against him on 
his official bond for the balance due by 
him on the tax list. Board v. Wall, 117 
N.C. 377,23 S, EF, 35801895). 

Misjoinder.—Where a sheriff has been 
elected for successive terms of office, and 
appointed for a third term by the county 
commissioners after the office for his third 
term had been declared vacant, an action 
against him and the sureties on his bonds 
given under the provisions of this section, 
for defalcation during the successive terms 
is a misjoinder of parties and causes of 
action, and a demurrer thereto is good. 
Pender County v. King, 197 N. C. 50, 147 
S. E. 695 (1929). 

§ 162-9. County commissioners to take and approve bonds.—The board of 
county commissioners in every county shall take and approve the official bonds of 
the sheriffs, which they shall cause to be registered and the originals deposited with 
the clerk of the superior court for safekeeping. The bonds shall be taken on the 
first Monday of December next after the election of sheriffs, but no board shall 
permit any former sheriff to give bonds for, or reenter upon the duties of the office, 
until he has produced before the board the receipt in full of every such officer for 
taxes which he has or should have collected. (1806, c. 699, s. 2, P. R.; 1830, c. 5, 
6/5 ROCE c2105/s. 631868; c, 20,282:32 :11876-7,:Ch27658 5 Coderes) 20008200. 
Reysncoles Cana seco) 

Cross References.—See § 153-9, subdi- 
visions (11), (12). As to disqualification 
for office, see § 162-2. 
Purpose.—The evident purpose of the 

Not Liable to Sureties for Failure to 
Demand Receipt.—The county commission- 
ers are not liable to the sureties on the 
bond of a defaulting sheriff and tax col- 

section is only to protect and safeguard the 
public revenue and to insure its honest 
collection and application. Hudson y. Mc- 
Arthur, 152 N. C. 445, 67 S. E. 995 (1910). 

Execution and Approval of Bonds.—To 
entitle a sheriff to be inducted into office, 
it is essentially necessary that the bonds 
must be executed by him and approved by 
the county commissioners. Dixon v. Com- 
missioners, 80 N. C. 118 (1879). 

lector whose defalcations they were required 
to pay, for a failure to demand of the 
sheriff his receipts in full, for the taxes 
collected the previous year before permit- 
ting him to receive the tax duplicate for 
the current year. Hudson v. McArthur, 
152 N. C. 445, 67 S. E. 995 (1910). 

Cited in Pender County v. King, 197 N. 
C.50,-147 Oo.) E6695 (1929). 

§ 162-10. Duty of commissioners when bonds insufficient—It shall be the 
duty of the board of county commissioners whenever they shall be of opinion that 
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the bonds of the sheriff of their county are insufficient, to notify the sheriff in writing 
to appear within ten days and give other and better sureties, or justify the sureties 
on his bonds; and in case such sheriff shall fail to appear on notice, or fail to give 
sufficient bonds, or to justify his bonds, it shall be the duty of the board to elect 
forthwith some suitable person in the county as sheriff for the unexpired term, who 
shall give proper and lawful bonds and be subject to like obligations and penalties. 
G1S/o. C1 OOssa 2 Coders.20/45 heva:s, 

Cross References.—As to bonds required 
of sheriff, see § 162-8; see also § 153-9, 
subdivisions (11), (12), and § 162-5. As to 
liability of commissioners for failure to de- 
clare vacancy and fill same, see § 153-15. 

Right to Examine Sheriff and Vacate 
Office.—Under article seven, section 2 of 
the Constitution (1868 as revised) the 
county commissioners have the right to 
summons the sheriff to justify or renew 
his official bond, whenever in fact, or in 
their opinion the sureties have become, or 
are liable to become insolvent. And it is 
not only the right, but the duty of the 
commissioners, to declare the office of 

ZOVSEE OS .s09 32.) 

sheriff vacant, and appoint one for the un- 
expired term, whenever the incumbent 
thereof takes no notice of a summons by 
the commissioners to appear before them 
and justify or renew his bond. People v. 
Green, 75 N. C. 329 (1876). 
Power to Fill Vacancy.—Upon the failure 

of a sheriff-elect to give bonds required by 
law, the board has power to elect some suit- 
able person in the county as sheriff for 
the unexpired term. Lenoir County v. 
Taylone190 NC. 3569130 Sr B25 (1925): 

Cited in Pender County v. King, 197 
NYC2507147 Ss. ."695 (1929): 

§ 162-11. Liability of commissioners.—If any board of county commissioners 
shall fail to comply’in good faith with the provisions of this article, they shall be 
liable for all loss sustained in the collection of taxes, on motion to be made by 
the solicitor of the district. (1868-9, c. 245, s. 3; Code, s. 2075; Rev., s. 2814; C. S., 
s. 3933.) 

Court Cannot Compel Approval.—The 
boards of county commissioners are lia- 
ble in damages if they knowingly accept in- 
sufficient bonds, and approval or disap- 
proval of such bonds is within their discre- 
tion, and the courts cannot compel them to 
approve and receive bonds which they find 
to be insolvent or insufficient. State v. 
Iaoayes, “alate INL, (Cy sles Se 18, O2 (GIDE). 

Liable for All Loss—lIf any board of 
commissioners shall fail to comply with the 
provisions of the statute, they shall be 
liable for all loss sustained in the collection 
of taxes, on motion to be made by the 
solicitor of the district. Lenoir County v. 

Naylor, 190) Ne ©) 336, 130089 E25 (1925). 
When Liable for One Penalty Only.— 

The statutes requiring the sheriff to renew 
annually his official bonds, and, in addition, 
produce receipts for the public moneys col- 
lected by him, and in default thereof it 
shall be the duty of the board of county 
commissioners to declare the office vacant, 
are intended to effectuate the same purpose, 
and therefore a member of the board of 
county commissioners is liable for only one 
penalty for failure to perform his duty in 
that connection. Bray v. Barnard, 109 N. 
C. 44, 13 8. E. 729 (1891). 

§ 162-12. Liability of sureties—The sureties to a sheriff’s bond shall be 
liable for all fines and amercements imposed on him, in the same manner as they are 
liable for other defaults in his official duty. (1829, c. 33; R. C., c. 105, s. 14; Code, 
5520/6 SReV., S926 os Saou) 

Cross Reference.—See § 162-8 and notes 
thereto. 

Liable for Amercements.—The sureties 
to a sheriff's bond, with a condition in the 
ordinary form, are liable for an amercement 
of the sheriff for a default committed dur- 
ing his official year, though the final judg- 
ment for the amercement may not have 
been rendered until after the expiration of 
the year. Governor vy. Montford, 23 N. C. 
155 (1840). 
Same—Records of Proceedings as Evi- 

dence.—The records of the proceedings 
against a sheriff for an amercement imposed 
upon him, are not evidence against his sure- 
ties to prove his default; but they are ad- 
missible against them to prove the fact of 

the existence of the amercement itself. 
Governor v. Montford, 23 N. C. 155 (1840). 

Return Conclusive.—A sheriff cannot be 
heard to deny or contradict his return; as 
to him it is conclusive, and he and the 
sureties upon his bond are liable to the 
plaintiff in the execution for the sums so 
indorsed. Walters v. Moore, 90 N. C. 41 
(1884). 
Judgment or Amercement Not Conclu- 

sive—A judgment of an amercement 
against a sheriff is not conclusive against 
the sureties on his bond. They may show 
that the judgment was either fraudulently 
or improperly obtained against their prin- 
cipal. State v. Woodside, 29 N. C. 296 
(1847). 
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ARTICLE 3. 

Duties of Sheriff. 
§ 162-13. To receipt for process.—Every sheriff, coroner or constable shall, 

when requested, give his receipt for all original and mesne process placed in his 
hands for execution, to the party suing out the same, his agent or attorney; and 
such receipt shall be admissible as evidence of the facts therein stated, against such 
officer and his sureties, in any suit between the party taking the receipt and such 
officer and his sureties. (1848, c. 97; R. C., c. 105, s. 18; Code, s. 2081; Rev., s. 
ZE1IGICUS 2 3259355) 

Cross References.—As to collection of in- 
heritance taxes by sheriff and commission 

ment for failure to obey writ of habeas 
corpus, see § 17-16. As to attachment 

therefor, see § 105-17. As to attendance 
upon county court, see § 7-337. As to duty 
to adjourn court in absence of judge, see 
§ 7-76. As to duty to summon and swear 
appraisers in homestead proceedings, see 
§ 1-371. As to duty when warrant of at- 
tachment directed to sheriff, see § 1-447. 
As to duties and liabilities in claim and de- 

against sheriff to be directed to coroner, 
see § 17-18. As to official deed, when sheriff 
selling or empowered to sell is out of office, 
see § 39-5. As to sheriff as tax collector, 
see §§ 105-401, 105-402. 

This section obviously has no reference 
to final process. Wyche v. Newsom, 87 
N. C. 144 (1882). 

livery, see §§ 1-476, 1-477. As to attach- 

§ 162-14. Execute process; penalty for false return.—Every sheriff, by him- 
self or his lawful deputies, shall execute and make due return of all writs and others 
process to him legally issued and directed, within his county or upon any river, bay 
or creek adjoining thereto, or in any other place where he may lawfully execute 
the same. He shall be subject to the penalty of forfeiting one hundred dollars for 
each neglect, where such process shall be delivered to him twenty days before the 
sitting of the court to which the same is returnable, to be paid to the party aggrieved 
by order of court, upon motion and proof of such delivery, unless the sheriff can 
show sufficient cause to the court at the next succeeding term after the order. 

For every false return, the sheriff shall forfeit and pay five hundred dollars, one 
moiety thereof to the party aggrieved and the other to him that will sue for the same, 
and moreover be further liable to the action of the party aggrieved, for damages. 

Every sheriff and his deputies, and every constable, shall execute all writs and 
other process to him legally issued and directed from a justice’s court and make 
due return thereof, under penalty of forfeiting one hundred dollars for each neglect 
or refusal, where such process shall be delivered to him ten days before the return 
day thereof, to be paid to the party aggrieved by order of such court, upon motion 
and proof of such delivery, unless the sheriff or constable can show sufficient cause 
to the court at a day within three months from the date of the entry of the judgment 
nisi, of which the officer shall be duly notified. (1777, c. 218, s. 5, P. R.; 1821, ¢. 
£110, P.cRi Re C.02 105,%s. 17 18746.33 Codéers22079 : 1309 "ck 25 eRe as 
Zor/ | CPS 525790. ) 

I. General Considerations. 
II. Neglect or Failure to Make Due Re- 

turn. 

A. In General. 
B. What Constitutes Failure and 

Defenses. 
1. The Essential Elements of 

Failure. 
2. When Return Is Sufficient. 

C. Actions Concerning Amerce- 
ments. 

III. False Return. 
IV. Writs from Justice’s Court. 

Cross References. 

See §§ 14-242, 162-17. As to duty to note 
date of receipt and date of execution on 
process, see § 2-41. As to penalty for false 
return to writ of habeas corpus, see § 17-27. 

I. GENERAL CONSIDERATIONS. 
Summary of Section—The section au- 

thorizes the following penalties and reme- 
dies: 1. An amercement nisi for $100, on 
“motion and proof” by the party aggrieved, 
for failure to “execute and make due re- 
turn.” 2. A qui tam action for penalty of 
$500 for a “false return,” one moiety to the 
party aggrieved, and the other to anyone 
who will sue for the same. 3. An action for 
damages by the party aggrieved. 4. An 
amercement nisi for $100 in justices’ courts, 
on “motion and proof” by the party ag- 
grieved, for “neglect or refusal” to execute 
process of such court. Piedmont Mfg. Co. 
v. Buxton, 105 N. C. 74, 11 S. E. 264 (1890). 
Who May Issue Process.—Process can 

be issued by the mayor of a town or city 
to any lawful officer such as a sheriff, whose 
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duty it then becomes to execute and make 
due return. State v. Cainan, 94 N. C. 880 
(1886); Paul v. Washington, 134 N. C. 363, 
47 S. E. 793 (1904). 

“Return” Defined—The term “return” 
means that the process must be brought 
back and produced in the court whence it 
issued with such indorsement as the law re- 
quires. Watson v. Mitchell, 108 N. C. 364, 
12 S. E. 836 (1891). 
Making Due Return Is an Affirmative 

Requirement.—The requirements that an 
officer having process in hand for service 
must note on the process the date received 
by him under § 1-94 and make due return 
thereof under § 162-14 are affirmative re- 
quirements of these sections. State v. 
Moore, 230 N. C. 648, 55 S. E. (2d) 177 
(1949). 
What Constitutes Due Return.—In 

Waugh v. Brittain, 49 N. C. 470 (1857), it 
was said by Battle, J.: “We concur with 
his Honor in the opinion, due return of 
process, means a proper return, made in 
proper time; and such, we believe, has 
always been the construction put upon those 
words, as used in the Act of 1777, Rev. 
Code, ch. 105, § 17 [now this section.]” 
A return of a sheriff to a fi. fa. that “he 

had made a levy on personal property and 
taken a forthcoming bond, but had not sold 
it, that the obligors did not deliver the 
property on the day, and that, after the 
day, it was too late to make a sale,” is 
not such a “due return” of the process as 
will exempt the sheriff from amercement. 
Frost v. Rowland, 27 N. C. 385 (1845). 
Where a sheriff indorsed upon an exe- 

cution the words “debt and interest due to 
sheriff, costs paid into office’; and upon 
another, the word “satisfied,” without stat- 
ing what disposition he had made of the 
fund the returns were held to be sufficient 
in law to relieve the sheriff from amerce- 
ment for not making “due return.” Person 
v. Newsom, 87 N. C. 142 (1882). 

Nor is he required to note thereon the 
date of its delivery to him. (The act of 
Assembly has no reference to final process.) 
Person v. Newsom, 87 N. C. 142 (1882). 
Same—Mixed Question of Law and Fact. 

—Whether, in any particular case, a due 
return has been made, may involve ques- 
tions, both of law and fact. Whether the 
return is a proper one in form and sub- 
stance is a question of law, to be decided 
by the court, but whether it was made in 
proper time, is a question of fact, to be 
decided by the jury. Waugh v. Brittain, 
49 N. C. 470 (1857). 

Manner of Making Return—By Mail.— 
If, then, the mail can be used as a me- 
dium by which process can be transmitted 
to a sheriff, so as to charge him with its 
reception, it would seem that he ought to 
be allowed to adopt the same means for 
making his return, at least so far as the 
due time of the return is involved. In 
Waugh v. Brittain, 49 N. C. 470 (1857), it 
was intimated that he might do so, and that 
he would be excused if the letter, indorsing 
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the process, with his return upon it, was 
properly mailed in due time. Cockerham 
v. Baker, 52 N. C. 288 (1859), affirmed in 
Yeargin v. Wood, 84 N. C. 326 (1881). 

Fees in Advance.—Until his fees are paid 
or tendered, a sheriff is not bound to exe- 
cute process. Johnson y. Kenneday, 70 
N. C. 4385 (1874). 

Applied in East Carolina Lumber Co. 
v. West, 247 N. C. 699, 102 S. E. (2d) 248 
(1958). 

II. NEGLECT OR FAILURE TO 
MAKE DUE RETURN. 

A. In General. 

An amercement is a penalty, and is for 
a fixed sum without regard to the amount 
of the plaintiff's damage. Thompson v. 
Berry, 65 N. C. 484 (1871). 

Subsequent Term.—A_ sheriff may be 
amerced for a nonreturn of process at a 
term subsequent to that at which the proc- 
esS was returnable. Hyatte v. Allison, 48 
N. C. 533 (1856). 
A sheriff, failing to execute and return 

process, shall be subject to a penalty to be 
paid to the party aggrieved, by order of 
the court, on motion, and proof that process 
was delivered to him before the sitting of 
the court to which it was returnable, unless 
the sheriff shows sufficient cause to the 
court for his failure “at the court next 
succeeding such order.” And there is noth- 
ing in the statute to prevent a sheriff not 
returning process from being amerced at a 
subsequent term to that to which the re- 
turn should have been made. Halcombe v. 
Rowland, 30 N. C. 240 (1848). 

Expiration of Term.—A sheriff, who goes 
out of office before the return day of the 
writ delivered to him, is not subject to 
amercement for failure to return it. Mc- 
Lin v. Hardie, 25 N. C. 407 (1843); State 
v. Woodside, 29 N. C. 296 (1847). 

Process Must Be Delivered Twenty Days 
before Term.—To bring a delinquent of- 
ficer within the provisions of the statute and 
subject him to its pains, the process must 
have been delivered to him twenty days 
before it is to be returned, and there must 
be “proof of such delivery.” Yeargin v. 
Wood, 84 N. C. 326 (1881). 
When Returnable.—Executions shall be 

returnable to the term of the court next 
after that from which they bear teste. The 
sheriff is allowed all the days of the term 
to return an execution, unless he be ruled, 
upon motion and cause shown, to return it 
on some intermediate day. Person v. News- 
som, 87 N. C. 142 (1882); Turner v. Page, 
Tit Ny C291 16'S) Ey 174 (1892); 
A sheriff who fails to make return of 

process before the adjournment of the court 
to which it is returnable, is subject to the 
penalty prescribed by statute. Boyd v. 
Teague, 111 N. C. 246, 16 S. E. 338 (1892); 
‘Dorner ve Page111 N? C2291,.16. Ss B74 
(1892). 
Not Applicable to Federal Marshal.— 

In Lowry v. Story, 31 F. 769 (1887), it was 
said: “The motion before us is founded 
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upon this law of the State imposing a 
penalty upon sheriffs who fail or neglect to 
execute process duly issued to and re- 
ceived by them. The motion cannot be 
allowed, as this court has no power to 
enforce against the marshal a penalty im- 
posed by the law of this State upon a 
sheriff for neglect of duty.” 

B. What Constitutes Failure and 
Defenses. 

1. The Essential Elements of Failure. 

In General—The delivery of the proc- 
ess to the officer and his failure to execute 
its commands and make due return are 
essential ingredients in the criminal derelic- 
tion of duty followed by the penal conse- 
quences thus summarily enforced. Yeargin 
v. Wood, 84 N. C. 326 (1881). 

Insufficient Return—Under the Act of 
1777 (Rev. St. c. 109, § 18), imposing a fine 
on a sheriff for not making due return of 
process placed in his hands, a return by the 
sheriff on a fi. fa. that he has levied on 
goods subject to older executions, without 
stating whether he had sold property seized 
or still held it, is not a due return, and sub- 
jects him to amercement. Buckley v. 
Hampton, 23 N. C. 322 (1840). 

Failure to Sell Property and Make Re- 
turn.—A_ sheriff who had not sold prop- 
erty under execution nor made return on 
writs of venditioni exponas should be 
amerced. Anonymous, 2 N. C. 415 (1796). 
Agreement of Parties—Where a scire 

facias was issued on a judgment, the sher- 
iff was liable to amercement for failure to 
return the process, though the parties 
agreed, while it was in the sheriff’s hands, 
that the collection of the money should be 
suspended, so as to enable them to make 
a full settlement. Morrow v. Allison, 33 
NECs 217 (850)k 

Refusal of Clerk to Receive Return.— 
It is not a sufficient excuse to an officer 
for neglecting to return a process to the 
proper term of the court that he had ten- 
dered it to the clerk, who had refused to 
receive it, nor that the clerk had died dur- 
ing the term. Hamlin v. March, 31 N. C. 
35 (1848). 

False Impression as to When Summons 
Returnable No Defense.—A summons is- 
sued June 27, 1901, returnable at the July, 
1901, term of the court, which recited that 
it was returnable on the fifth Monday be- 
fore the first Monday in September, 1901, 
and was not returned until August 6, 1901, 
it was held not to constitute a defense to 
an action to recover the penalty prescribed 
by the section for the sheriff's failure to 
return the same within the time required, 
that he had the erroneous impression that 
the summons was returnable at a later 
date, and that his failure was occasioned by 
endeavoring to obtain service. Bell v. 
W ycott,<13 NmG2455 4205 eH 608 @.902)2 

Failure to Pay or Tender Fees.—Though 
a sheriff is not required to execute process 
until his fees are paid or tendered by the 
person at whose expense the service is to 
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be rendered, he is not excused thereby for a 
failure to make a return of process; for, if 
he has any excuse for not executing the 
writ, he must state it in his return. Jones 
v. Gupon, 65 N. C. 48 (1871). 

Belief That Lien Divested by Subsequent 
Legislation—A _ sheriff is liable to be 
amerced for a return on a vend. exp. of 
“no goods,” etc., after levy, although made 
in the belief that the lien has been divested 
by subsequent legislation. McKeithan y. 
Terry, 64 N. C. 25 (1870). 

Order Restraining Further Prosecution of 
Action in Which Execution Issued.—Exe- 
cution of a judgment against defendant in 
summary ejectment to remove her from the 
land was issued and delivered to the sheriff. 
The sheriff failed to serve the execution be- 
cause of an intervening order restraining 
the plaintiff from further prosecuting the 
summary ejectment, issued in a prior pend- 
ing action to try title. It was held that 
motion to amerce the sheriff for failure 
to serve the execution was properly denied, 
since the sheriff had shown sufficient cause 
for failing to serve the execution. Mas- 
sengill v. Lee, 228 N. C. 35, 44S. E.> (2d) 
356 (1947). 

2. When Return Is Sufficient. 

In General—Where a sheriff indorsed 
on an execution the words, “Debt and in- 
terest due to sheriff; costs paid into office,” 
it was held that the return was sufficient 
in law to relieve the sheriff from amerce- 
ment for not making “due return.” Person 
v. Newsom, 87 N. C. 142 (1882). 

Return within Time Prescribed by Law. 
—A sheriff cannot be amerced if he return 
an execution within the time prescribed by 
law, though he fail to return the money 
levied thereon into court, or pay it to the 
party or his attorney. Davis v. Lancaster, 
5 N. C. 255 (1809); Cockerham v. Baker, 
52 N. C. 288 (1859). 

Indorsing Process “Served.”—While it is 
a better practice for officers to make their 
returns of process show with particularity 
upon whom and in what manner the process 
was served, their indorsement “served” 
implies service as the law requires and 
such return signed by the officer in his 
official capacity is sufficient to show prima 
facie service at least, and error in the date 
of service is immaterial. State v. Moore, 
230 N. C. 648, 55 S. E. (2d) 177 (1949). 

Indorsing Execution “Satisfied.”—Where 
a sheriff indorsed upon an execution merely 
the word “satisfied” without stating what 
disposition he had made of the fund, the 
return was sufficient in law to relieve him 
from an amercement for not making due 
return. Wyche v. Newsom, 87 N. C. 144 
(1882). 
Same—Return Marked “Satisfied” with- 

out Satisfaction—In Cockerham vy. Baker, 
52 N. C. 288 (1859), it was said by Mr. 
Justice Battle that “the counsel for the 
plaintiff contended that there was not a due 
return of the process as required by § 17, 
ch. 105, Rev. Code, (now this section), be- 
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cause, though returned ‘satisfied’, the money 
was not sent with it, nor paid into the 
clerk’s office, nor to the plaintiff or his at- 
torney. If this question were before the 
court for the first time, we should be 
strongly inclined to hold this objection to 
be fatal to the return. The writ, in its 
terms, demands that the sheriff shall have 
the money levied before the court, and it 
would seem a return of ‘satisfied’, without 
the ‘satisfaction,’ is but a mockery. But, at 
a very early period, a different construc- 
tion was put upon the Act of 1777 (ch. 
118, § 6, Rev. Code of 1820), and as that 
act has been twice re-enacted in the same 
terms, we must consider that construc- 
tion as settled; see Davis v. Lancaster, 
5 N. C. 255 (1809); and see also, 1 Rev. 
Stat., ch. 109, § 18, and the Rev. Code, ch. 
105, § 17, (now this section) in both of 
which there is a marginal reference to that 
case, and according to it a sheriff cannot be 
fined if he return the execution within the 
time prescribed by law, though he fail to 
return the money levied thereon into court, 
or pay it to the party or his attorney.” 
Where Debtor Had No Property in 

Excess of His Exemptions.—A sheriff is 
not liable to amercement for failure to have 
in court the amount of an execution issued 
on a judgment for a debt contracted prior 
to 1868, when the judgment debtor had no 
property in excess of his exemptions, as 
the exemption laws (Const. Art. 10, and the 
statutes pursuant thereto) so modify 
Battle’s Revisal, c. 106, § 15, as not to au- 
thorize the infliction of a penalty therein im- 
posed for disobedience to the exemption 
laws. Richardson v. Wicker, 80 N. C. 172 
(1879). 

C. Actions Concerning Amercements. 
Jurisdiction of Superior Court.—Where 

the sheriff has laid himself liable to the 
penalty for failure to make due return of 
process, the superior court has jurisdiction 
to give the judgment nisi on motion. 
Thompson v. Berry, 64 N. C. 79 (1870). 
Time of Trial—See Hogg v. Bloodworth, 

1 N. C. 593 (1804). 
Necessity of Trying Issues of Torts on 

Affidavits—On a scire facias against a 
sheriff to amerce him for not returning an 
execution into the Supreme Court, whence 
it issued, issues of fact must be tried on 
affidavits, as the court has no power to call 
a jury. Kea v. Melvin, 48 N. C. 243 (1855). 
Remedy by Rule.—When a prima facie 

case is made against a sheriff, either upon 
affidavit or other sufficient proof, a rule 
nisi is granted as of course, and surplusage 
in the affidavit will not impair its effect. 
Ex parte Schenck, 63 N. C. 601 (1869). 

Process Mailed Sufficient for Amerce- 
ment Nisi—The proof is sufficient for an 
amercement nisi under former rulings, 
where it is shown that the process in an 
envelope properly directed and with post- 
age prepaid has been deposited in the post 
office in time to enable it to reach its des- 
tination in the due course of the mail twenty 
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days before the session of the court to 
which it is returnable. State v. Latham, 51 
N. C. 233 (1858); Yeargin v. Wood, 84 N. 
C. 326 (1881). 
Where in such case the summons sent by 

mail did not reach such officer until six days 
before the sitting of the court to which it 
was returnable, and he served it in two 
days thereafter he is not liable to amerce- 
ment. Yeargin vy. Wood, 84 N. C. 326 
(1881). 
Same—To Sheriff in Another County.— 

It has frequently been decided by the Su- 
preme Court, after argument and full con- 
sideration, that if it be made to appear that 
a clerk has sent a writ to the sheriff of 
another county, enclosed in a stamped en- 
velope, in due time to reach him in the 
regular course of the mails, twenty days 
before the sitting of the court to which it 
is returnable, it is sufficient to authorize a 
judgment nisi for an amercement for the 
nonreturn of the process. State v. Latham, 
51 N. C. 233 (1858); Cockerham v. Baker, 
52 N. C. 288 (1859). 
Presumption Subject to Rebuttal—And 

the officer is allowed to rebut the pre- 
sumption of its having been received and 
to discharge himself, as upon a motion for 
a rule against him, by making an affidavit 
that the writ did not come to his hands. 
Yeargin v. Wood, 84 N. C. 326 (1881). 
Judgment Nisi Made Absolute.—Where 

judgment nisi for $100 is rendered against 
a sheriff for failure to make due return of 
process, and no sufficient reason is shown 
for the failure, the judgment should be 
made absolute. Graham & Co. v. Sturgill, 
123 N. C. 384, 31 S. E. 705 (1898). 
Judgment Absolute Set Aside.—In a pro- 

ceeding to enforce the statutory penalty 
against a sheriff for failure to make due 
return of process, it is not error to set aside 
a judgment absolute where it appeared that 
he had no notice of the rule upon him to 
show cause. Yeargin v. Wood, 84 N. C. 
326 (1881). 
Method of Recovering Penalty Exclusive. 

—The method by which a sheriff may be 
amerced for unlawfully failing to execute 
a warrant it was his duty to serve, as pre- 
scribed by this section, is alone to be fol- 
lowed in an action for penalty brought 
thereunder. Walker v. Odom, 185 N. C 
557, 118 S. E. 2 (1923). And a civil action 
cannot be resorted to. Piedmont Mfg. Co. 
v. Buxton, 105 N. C. 74, 11 S. E. 264 (1890). 
Same—Nature and Form.—The statute 

provides only for an amercement, on mo- 
tion, for the failure of a sheriff to make 
“due and proper” return of process. Pied- 
mont Mfg. Co. v. Buxton, 105 N. C. 74, 11 
S. E. 264 (1890). See also, Harrell v. War- 
sacha, ALO) IS) CC POSE GS Se IBS rr? (GIGI). 

Penalty Gives Way to Exemption Laws. 
—The provisions of the exemption laws 
(Constitution, Art. X, and the statutes 
passed in pursuance thereof) so modify ch. 
106, § 15 Bat. Rev., now this section, as not 
to authorize the infliction of the penalty 
therein imposed for obedience to said ex- 
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emption laws. Richardson vy. Wicker, 80 
Ni. Geia78: (1879) 

Courts Cannot Relieve.—The courts have 
no dispensing power to relieve from the 
penalty prescribed by law. Swain v. Phelps, 
125 N. C. 48, 34S. BH. 110 (1899). 

III. FALSE RETURN. 
Penalty Enforced in Civil Action—The 

action for $500 penalty for “false return,” 
is properly sought to be maintained by 
civil action. Piedmont Mfg. Co. vy. Buxton, 
105 N. C. 74, 11 S. E. 264 (1890). 
Power of Court to Allow Return to Be 

Amended.—In an action against a sheriff, 
for the penalty of $500 for a false return, 
as provided in this section, after the action 
was begun, the defendant, on affidavits, 
moved the court to be allowed to amend his 
return so as to speak the truth. The motion 
was allowed, and upon appeal the Supreme 
Court held that the power of the superior 
court judge to allow amendments in proc- 
ess, etc., is broad, both by statute and the 
inherent power of the court, and the rul- 
ing of the lower court was affirmed. Swain 
v. Burden, 124 N. C. 16, 32 S. E. 319 (1899). 
Where a sheriff to whom a summons is- 

sued, returned it “served,” and was sued 
for the $500 penalty for false return pro- 
vided for by this section, the court per- 
mitted him, for proper reasons set out in 
his affidavit, to amend this return and the 
power of the court below to allow the 
amendment was sustained on appeal. Swain 
v. Burden, 124 N. C. 16, 32 S. E. 319 (1899); 
Swain v. Phelps, 125 N. C. 43, 34 S. E. 
110 (1899). 
When, in an action against a sheriff for 

a false return, the court permits such re- 
turn to be amended, the plaintiff should 
note his exception, and, unless the amended 
return is admitted to be true, proceed to 
try the issue. An appeal before final judg- 
ment on such admission, or a verdict, is 
premature and will be dismissed. Piedmont 
Mfg. Co. v. Buxton, 105 N. C. 74, 11 S. E. 
264 (1890). 

Plaintiff Need Not Name Other Party. 
—Any person may sue for the penalty im- 
posed upon sheriffs by the section for a 
false return, and he need not mention in 
his complaint the other party, to whom 
the statute gives one half of the recovery. 
Harrell v. Warren, 100 N. C. 259, 6 S. E. 
777 (1888). See also, Martin v. Martin, 
50 N. C. 346 (1858); Peebles v. Newsom, 
74 NC TOM CLS Oe 

Restricted to Civil Process.—The penalty 
of $500 imposed for a false return by the 
section is restricted to sheriffs, and false 
returns by them made to civil process. 
Harrell v. Warren, 100 N. C. 259, 6 S. E. 
777 (1888). See also, Martin v. Martin, 50 
N. C. 346 (1858). 

Element Essential to Liability—In order 
to render a sheriff liable for a false return, 
under the section, falsehood must be found 
in the statement of facts in the return. 
Harrell v. Warren, 100 N. C. 259, 6S. E. 
v7 (1888). 
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Mistake.—A return made by a sheriff, 
that is false in fact, although the officer 
was mistaken in the manner as to which 
he made his return will, nevertheless, sub- 
ject him to the penalty for a false return. 
Albright v. Tapscott, 53 N. C. 473 (1862). 

If a return be false in fact, inadvertence 
or mistake is no excuse or protection to 
the officer, although no intentional deceit 
was practiced. Harrell v. Warren, 100 N. 
C. 259, 6 S. E. 777 (1888). 

Illustrations.—In an action for the pen- 
alty imposed for a false return the com- 
plaint stated, in substance, that an execu- 
tion was placed in the sheriff’s hands and 
by him levied on the goods of the defend- 
ant therein named, which goods the sheriff 
kept locked up for several days; that de- 
fendant in the execution, at the time of the 
levy, demanded that his exemptions be 
allotted to him; that defendant paid the 
sheriff $2.50 in part of the execution, while 
his goods were held under the levy; that 
after keeping said goods several days, and 
receiving the said $2.50, the sheriff re- 
turned said execution, “Levy made; fees 
demanded for laying off exemptions and 
not paid; no further action taken;” that 
said return was false in that it did not 
state that he had collected said $2.50 on 
the execution. Upon such a state of facts 
the failure to mention the payment of $2.50 
in his return made the return defective, 
but such an omission does not render the 
sheriff liable to the penalty imposed for 
a false return. Harrell vy. Warren, 100 N. 
C. 259, 6 S. E. 777 (1888). 
Where a sheriff returns upon a fi. fa., 

two credits for money received, thereon 
at different times, and, suppressing a third 
credit, returns not satisfied, it was held 
that such return was false, and subjected 
him to the penalty of $500, under Rev. 
Code, ch. 105, § 17, now this section. Mar- 
tin v. Martin, 50 N. C. 346 (1858). 
Same—Return “Too Late to Hand.”— 

Where a sheriff indosed truly the day on 
which he received a declaration in eject- 
ment, returnable to a county court, and 

returned on the same “too late to hand,” 
although five days intervened between the 
day indorsed, and the return day, it was 
held that he was not liable under 17th sec- 
tion, 105th chapter, of Rev. Code, now this 
section, to the penalty for making a false 
return. Hassel v. Latham, 52 N. C. 465 
(1860). 
Same—Return “Not Found.”—The re- 

turn of “Not to be found” on a capias is 
not true, because of the defendant’s being 
out of the State at the time the return is 
made, if the officer had an opportunity of 
making the arrest previously, while the 
process was in his hands. Martin v. Martin, 
50 N. C. 349 (1858). See also, Tomlinson 
v. Long, 53 N. C. 469 (1862); Harrell v. 
Warren, 100 N. C. 259, 6 S. E. 777 (1888). 
A deputy sheriff having an order of ar- 

rest to be executed, went to the house of 
the person named therein, and, after read- 
ing to him the summons in the action, 
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told him that he had an order of arrest 
for him. After some talk, the deputy left 
the bond with him, on his promise to call 
next day and fix the matter up. It was 
held that as the deputy did not have, or 
attempt to have within his control in any 
way the party named in the order, there 
was no arrest, and a return of the order 
“Not served” did not render the officer 
liable for a false return. State v. Buxton, 
102 N. C. 129, 8 S. E. 774 (1889). 
Same—Arrest.—Where a sheriff, having 

in hand an order of arrest against B., told 
B. that he “had better come and go with 
him to Jackson, and fix the matter there;” 
B. refused to go with him, and the sheriff 
left, without taking any further action, it 
was held that what passed did not con- 
stitute an arrest of B., and the sheriff was 
not liable for a false return, in that he 
returned on the order of arrest, “not 
served.” State v. Buxton, 102 N. C. 129, 
8 S. E..774 (1889). 

Statute of Limitations—When an amerce- 
ment was imposed upon a sheriff for a 
false return made more than six years 
previous, an action upon his official bond 
to recover the penalty was barred by the 
statute of limitations. State v. Barefoot, 
104 N. C. 224, 10 S. E. 170 (1889). 

IV. WRITS FROM JUSTICE’S 
COURT. 

No Power to Amerce Sheriff of Another 
County.—Under the Act of 1874-’75, ch. 33, 
now this section, a justice of the peace has 
no power to amerce the sheriff of a county 
other than that in which he holds his 
court, for failure to make due return to 
process issued by such justice. He can 
only amerce the sheriff of his county when 
he fails to perform the duties imposed by 
thateact wee DOSS ve Davis, ce! oN. 27 
(1880). 
Action for Failure of Sheriff to Serve 

§ 162-15. Sufficient notice in case of 
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Warrant.—The court may not regard an 
independent action as a motion in the 
original cause when the latter is not before 
it; and where the sheriff is liable for the 
penalty prescribed by this section, for fail- 
ure to serve a warrant in an action before 
a justice of the peace, and the plaintiff 
brings an independent action for the re- 
covery of the penalty before another justice, 
from whose judgment the defendant has 
appealed, and a trial de novo had in the 
superior court, it is error for the trial 
judge to regard the summons and complaint 
in the independent action as a motion in 
the cause under this section and proceed 
with the trial accordingly. Walker v. 
Odom, 185 N. C. 557, 118 S. E. 2 (1923). 
When Constable Not Liable for Refusal 

to Serve.—A constable does not subject 
himself to the penalty of $100 by declining 
to receive process which, at the time it was 
tendered, he could not have executed ex. 
gr. process against a person then attending 
under. subpoena before a commissioner. 
Fentress v. Brown, 61 N. C. 373 (1867). 
Where Sheriff a Party.—An execution 

directed to a sheriff, who is a party, is null 
and void, and the sheriff cannot be amerced 
for neglecting or refusing to make a return 
thereon. Bowen v. Jones, 35 N. C. 25 
(1851). 
Where Sheriff’s Motion for Nonsuit 

Properly Granted.—Plaintiffs instituted ac- 
tion against the sheriff and bondsman for 
damages caused by alleged false return of 
summons. ‘The sheriff's return was reg- 
ular upon its face, but each plaintiff testi- 
fied that service was not made on him, 
but did not testify as to whether service 
was made on the other plaintiff, and there 
was no evidence corroborating plaintiffs’ 
testimony. It was held that defendants’ 
motion for judgment as of nonsuit was 
properly granted. Penley v. Rader, 208 
NPCu702 11820 Sa. 33791935). 

amercement.—In all cases where any 
sheriff or other officer shall be amerced for failure to make due return of any execu- 
tion or other process placed in his hands, or for any default whatsoever in office, 

and judgment nisi or otherwise for the penalty or forfeiture in such case made and 

provided shall be entered, it shall be sufficient to give such sheriff notice, according 
to law, under the hand of the clerk and seal of the court where such judgment may 
be entered, of a motion for a judgment absolute, or for execution, as the case may be; 
and no other notice, summons or suit shall be necessary to enforce the same; and 
such proceedings shall be deemed and held in aid of a suit or other proceedings 
already instituted in court. (1871-2, c. 74, s. 4; Code, s. 446; Rev., s. 2818; C. S., s. 
3937.) 
Amercement and not a civil action, is 

the remedy given against a sheriff for not 
making “due and proper” return of process. 
Piedmont Mfg. Co. v. Buxton, 105 N. C. 
74, 11 S. E. 264 (1890). 
When Rule Nisi Granted—Where a 

prima facie case is made, either upon aff- 
davit or other sufficient proof a rule nisi 
is granted as of course. Ex parte Schenck, 
63 N. C. 601 (1869). 

Immaterial Evidence.—On the trial of an 

action for the penalty, when the defendant 
sheriff offered to introduce in evidence 
the true returns of the proceeds of sale 
indorsed upon certain other executions, the 
evidence was immaterial and properly ex- 
cluded. Finley v. Hayes, 81 N. C. 368 
(1879). 

Jurisdiction in Court to Which Process 
Returnable.—An action against a sheriff of 
a county other than that from which the 
process issued, for making a false return, 
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is properly brought in the courts of the 
county to which that process was return- 
able. Watson vy. Mitchell, 108 N. C. 364, 
12 S. E. 836 (1891). 
Amerced at Subsequent Term.—A sheriff 

may be amerced at a subsequent term to 

that at which the process was returnable, 
for not having made his return at a previous 
tenia ELy atte svaeliSon m4 See Nee Caro 33 
(1856). 
Return Prima Facie Correct.—The re- 

turn or certificate of a ministerial officer, 
as to what he has done out of court, is 
only to be taken as prima facie true, and 
is not conclusive; it may be contradicted 
by any evidence and shown to be false, 
antedated, etc. Smith v. Lowe, 27 N. C. 
197 (1844). 
Nonpayment of Fees Does Not Excuse 

Return.—A sheriff is not required to exe- 
cute process until his fees are paid or 
tendered by the person at whose instance 
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the service is to be rendered; but this does 
not excuse him for a failure to make a 
return of the process. Jones v. Gupton, 
65 N. C. 48 (1871). 

Section 1-220.—On motion to set aside 
a judgment against defendant sheriff for 
an alleged failure to make due return of 
process, the facts of the instant case en- 
titled him to relief under § 1-220. Francks 
v. Sutton, 86 N. C. 78 (1882). 

Duties under C. C. P. and Old System. 
—The duties and liabilities of a sheriff in 
relation to the execution of process are 
nearly the same under the C. C. P. as un- 
der the old system but the mode of pro- 
cedure for enforcing a judgment nisi against 
him is changed from a scire facias to a civil 
action, and the summons must be in the 
same court as the judgment, and must be 
returned to the regular term thereof. Jones 
v. Gupton, 65 N. C. 48 (1871). 

§ 162-16. Execute summons, order or judgment.— Whenever the sheriff may 
be required to serve or execute any summons, order or judgment, or to do any other 
act, he shall be bound to do so in like manner as upon process issued to him, and 
shall be equally liable in all respects for neglect of duty; and if the sheriff be a 
party, the coroner shall be bound to perform the service, as he is now bound to 
execute process where the sheriff is a party; and this chapter relating to sheriffs 
shall apply to coroners when the sheriff is a party. Sheriffs and coroners may return 
process by mail. Their liabilities in respect to the execution of process shall be as 
prescribed by Jaw. (CG) Ca.P..:s.1354 > Codevs 4508 Rev. So2819 1G, se doce) 

Execution from Justice’s Court.—Execu- 
tion from a justice’s court must be directed 
to “any constable or other lawful officer of 
the county,” and if it comes into the hands 
of the sheriff, he must obey it. McGloug- 
han v. Mitchell, 126 N. C. 681, 36 S. E. 
164 (1900). 
When Addressed to Constable—A con- 

stable cannot serve process addressed to 
the sheriff, nor can a sheriff serve process 
addressed to a constable. McGloughan vy. 
Mitchell, 126 N. C. 681, 36 S. E. 164 (1900). 
When Want of Jurisdiction Not Appar- 

ent.—It is well settled, that if a court is- 
suing process has general jurisdiction to 
issue such process, and the want of juris- 

the paper, a sheriff and his assistants may 
justify under it. State v. Ferguson, 67 N. 
C. 219 (1872). 
When Coroner Acts.—In an action 

wherein the sheriff is a party defendant it 
is proper that a summons issued against a 
codefendant should be addressed to and 
served by the coroner. Battle v. Baird, 
118 N. C. 854, 24 S. E. 668 (1896). 
The county commissioners may declare 

the office vacant, upon the insanity of the 
sheriff, but their failure to do so merely 
authorizes the coroner to perform the du- 
ties of sheriff proper, but does not cast 
upon him the right to collect taxes. Somers 
v. Board, 123° NwCr583) 3 SNE, Sia iege)- 

diction does not appear upon the face of 

§ 162-17. Liability of outgoing sheriff for unexecuted process.—Any sheriff 
who shall have received a precept, and shall go out of office before the return day 
thereof, without having executed the same, shall forfeit and pay to the party at 
whose instance it was issued the sum of one hundred dollars, if such precept shall 
have remained in his hands for such length of time wherein it might have been 
well executed by him; unless the same shall have been thereafter executed by the 
successor of such sheriff and returned at the day and place commanded therein; 
or unless it shall have been delivered over to the succeeding sheriff time enough to 
have allowed of its being executed by him; and the penalty aforesaid shall be recov- 
erable by notice against such outgoing sheriff and his sureties. (R. C., c. 105, s. 25; 
Code,.s. 20883.Rev., 5.2820: C. S;,.s.3939,) 

Cross Reference.—See § 162-14 and notes 
thereto. 
When Not to Make Return.—A sheriff, 

to whom a writ has been delivered, but 
who goes out of office before the return 
day of the writ, has no power to make 
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the return on it, and therefore is not liable 
to amercement for not doing so. State 
v. Woodside, 29 N. C. 296 (1847). 

Delivery to Successor.—It is the duty of 
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the sheriff, going out of office, to deliver 
all the processes remaining in his hands to 
his successors. State v. Woodside, 29 N. C. 
296 (1847). 

§ 162-18. Payment of money collected on execution.—In all cases where a 
sheriff has collected money upon an execution placed in his hands, if there be no 
bona fide contest over the application thereof; he shall immediately pay the same to 
the plaintiff, or into the office of the clerk of the court from which the execution 
issued, and upon his failure to make such payment upon demand, he shall be liable to 
a penalty of one hundred dollars, to be collected as other penalties. (Code, s. 2080; 
Revasa2821; Cy S887 3940. ) 

The auditing of account of sheriff by 
county commissioners is prima facie evi- 
dence of its correctness, and it is impeach- 

lianisoni vee Jones, 127 Na Ca 178n 37S, BE) 
202 (1900); Commissioners v. Kenan, 127 
N. C. 181, 37 S. E. 997 (1900). 

able only for fraud or special error. Wil- 

§ 162-19: Repealed by Session Laws 1953, c. 973, s. 3. 

§ 162-20. Publish list of delinquent taxpayers.— Whenever any sheriff or tax 
collector shall be credited on settlement with any tax or taxes by him returned as 
insolvent, dead or removed, he shall forthwith make publication at the courthouse 
door, and at least one public place in each and every township in his county, of a 
complete list of the names of such insolvent, dead or removed delinquents, with the 
amount of the tax due from each, and the sum total so credited. Such list, by order 
of the board of commissioners, may also be published in any newspaper printed in 
the county; in which case, the expense of the advertisement, for such time as may 
be directed, shall be paid by the county. Any sheriff or tax collector failing to 
comply with the provisions of this section shall be guilty of a misdemeanor, and 
upon conviction shall be fined not less than ten nor more than one hundred dollars. 
(lo sUe/ CEs OnncS-l ee ee Odes. 2092, REV., SS..2620, 00/5 Cao: S- 0942.) 

§ 162-21. Liability for escape under civil process—When any sheriff shall 
take or receive and have in keeping the body of any debtor in execution, or upon 
attachment, for not performing a judgment for the payment of any sum of money, 
and shall willfully or negligently suffer such debtor to escape, the person suing out 
such execution or attachment, his executors or administrators, shall have and main- 
tain an action for the debt against such sheriff and the sureties on his official bond, 
and in case of his death, against his executors or administrators, for the recovery of 
all such sums of money as are mentioned in the execution or attachment, and dam- 
Aeon OMmactailinertnersamem( io awl, cells 1/7/20, 11G, ss. 10, 11,0F. Re: 
ReGe c. 105%s,20 ; Code. 692083 ; Rev.,'s. 2823 ; ©25,,,8.39435) 

I. General Considerations. a debtor committed under a ca. sa. to 
II. Liability of Sheriff. 

III. Actions. 

I. GENERAL CONSIDERATIONS. 
Escape Defined.—An escape is defined to 

be when one who is arrested gains his 
liberty before he is delivered in due course 
of law. State v. Ritchie, 107 N. C. 857, 
12>. E251 (1890). 
An escape has been effected, in the 

criminal sense of the law, in the language 
of an eminent author in a work on criminal 
law, “when one who is arrested, gains his 
liberty before he is delivered in due course 
of law.” 1 Russell on Crimes, 467. It is 
defined in brief words by another writer 
as “the departure of a prisoner from cus- 
tody.” 2 Whar. Cr. Law, § 2606; State v. 
Johnson, 94 N. C. 924 (1886). 

It is not an escape in a sheriff to permit 

remain in prison with the door of the prison 
open, unless such debtor passes out of the 
prison. Currie v. Worthy, 47 N. C. 104 
(1854). 

Release before Commitment—If the 
sheriff arrests a person on mesne process 
and, before commitment to prison, allows 
him to go at large, this is not an escape, 
but the sheriff is liable as special bail. 
State v. Falls, 63 N. C. 188 (1869). 

Two Kinds of Escape.—There are only 
two kinds of escape known to our law, of 
a prisoner confined for debt: one voluntary 
and the other negligent, except where the 
prisoner has escaped by the act of God or 
of the enemies of our country. Adams v. 
Turrentine, 30 N. C. 147 (1847). 

Same—Difference in Liability—The only 
difference as to the liability of the officer 
between the two kinds of escape is that 
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in the case of voluntary escape he is liable 
absolutely; in the case of negligent escape 
he has a right to retake the prisoner, and, 
if he does retake him upon fresh pursuit, 
he is not liable to an action of debt brought 
after such recapture, and when he has the 
prisoner in custody. Adams v. Turrentine, 
30 N. C. 147 (1847). 

Negligent Escape.—The meaning of the 
term “negligent escape’ in our statute is 
the same that was given to that term at 
the common law. Adams v. Turrentine, 30 
N. C. 147 (1847). 

At Common Law and under Statutes.— 
At common law a sheriff who had a per- 
son in actual custody under legal author- 
ity and suffered him to go at large was 
guilty of an escape; and in civil cases the 
only remedy for the injured was an action 
on the case. Various statutes have in- 
creased the remedies of the party injured, 
and changed in some respects the liability 
of the sherifimes States vearballs.a6s Nie@ 
188 (1869). 

Not Dependent upon § 162-14.—It would 
seem that this section is in nowise depend- 
ent upon § 162-14. In the case of Richard- 
son v. Wicker, 80 N. C. 172 (1879), the 
court says: “The imposition of a penalty 
for a want of official diligence is a matter 
of State regulation, and it would be no 
impairment of the plaintiff’s right to collect 
his debt if the legislature should repeal 
the amercement law altogether.” Wash- 
ington Toll Bridge Co. v. Commissioners, 
81 N. C. 491 (1879). 

Recapture as Defense.—Where a pris- 
oner confined for debt escapes, the officer 
in an action against him for the escape, can 
only excuse himself by showing that he 
has not only made fresh pursuit, but also 
that he has actually recaptured the prisoner 
before suit brought. Without this, fresh 
pursuit will not excuse the officer, even 
though the prisoner die before the officer 
has it in his power, by due diligence, to 
recapture him. Whicker vy. Roberts, 32 
N. C. 485 (1849). 
Same—Made on General Issue.—In this 

State the defense of fresh pursuit and 
recapture need not be by plea, but may 
be made on the general issue. Whicker 
v. Roberts, 32 N. C. 485 (1849). 

II. LIABILITY OF SHERIFF. 
General Rule as to Liability.—In all cases 

of escape after a debtor is committed to 
jail, the sheriff is liable, however innocent 
he may be, unless the escape has been oc- 
casioned by the act of God or the public 
enemies. Rainey v. Dunning, 6 N. C. 386 
(1818). 
Escape of Insolvent Surrendered in Open 

Court.—To render a sheriff liable for the 
escape of an insolvent, surrendered in open 
court, it is necessary to show that such 
insolvent was committed to the sheriff’s 
custody by an order of the court. A mere 
prayer to that effect will not be sufficient. 
State v. McKee, 47 N. C. 379 (1885). 

Release on Bond to Appear and Take 

Cx. 162. Suerirr § 162-21 

Insolvent’s Oath—Where a defendant has 
been arrested upon mesne process and 
gives bail, and, after judgment, the bail 
surrenders him to the sheriff, out of term- 
time, no execution having been issued on 
the judgment nor any committitur prayed 
by the plaintiff, if the sheriff releases him 
upon a bond to appear at court and take 
the benefit of the insolvent law, the sheriff 
is liable for an escape. State v. Ellison, 
31 N. C. 261 (1848). 
When Directed Not to Serve Ca. Sa. on 

One of Two Defendants.——When a judg- 
ment is obtained against two or more, and 
no bail bond has been taken from either 
of the defendants in the suit, and the sheriff, 
who has thus become bail for all, after the 
rendition of the judgment and the issuing 
of the ca. sa., is directed by the plaintiff 
not to serve the ca. sa. on one of the 
defendants, he is still liable, as bail, for 
not surrendering the other defendant. 
Jackson v. Hampton, 32 N. C. 579 (1849). 
When Prisoner Committed on Mesne 

Process.—A sheriff is not liable as special 
bail, after he has committed a defendant 
on mesne process, though such defendant 
be permitted by him to go at large. Buf- 
falow v. Hussey, 44 N. C. 237 (1852). 
A sheriff having permitted one arrested 

by him upon mesne process in a civil action, 
to go into an adjoining room, from which 
he escaped, was guilty of an escape. Win- 
borne & Bro. v. Mitchell, 111 N. C. 13, 
15 S. E. 882 (1892). 

Prisoner Discharged as _ Insolvent.— 
Where a scire facias was issued against 
a sheriff to charge him as special bail for 
a person sued at the instance of the plain- 
tiff, and who had been, for want of bail, 
committed to jail in the sheriff’s county, 
and afterwards discharged as an insolvent 
by two magistrates, it was held that the 
sheriff was not liable as special bail. Buf- 
falow v. Hussey, 44 N. C. 237 (1853). 

Return Sufficient to Charge Sheriff. 
The words “executed P. R. T., D. Sheriff,” 
indorsed on a capias, which, duly issued, 
and came to the hands of the sheriff, are 
so much a due and legal return, as to make 
the sheriff liable as special bail, on the 
failure of him or his deputy, to take a bail 
bond. Washington v. Vinson, 49 N. C. 
380 (1857). 
When Sheriff Fails to Take Bail.—The 

sheriff is said to fail to take bail when the 
paper returned by him as a bail bond is 
so defective and imperfect as to be ad- 
judged not to be such. Adams v. Jones, 60 
N. C. 198 (1864). 

Same—Exceptions and Notice.—If the 
sheriff fails to take bail, the plaintiff need 
not file exceptions nor give notice to fix 
him as bail. Adams y. Jones, 60 N. C. 
198 (1864). 

Failure to Handcuff as Negligence Per 
Se.—A sheriff's liability for permitting an 
escape depends on the circumstances of the 
particular case, and failure to handcuff does 
not constitute negligence per se. State v. 
Hunter, 94 N. C. 829 (1886). 
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May Become Special Bail—If the per- 
son, after arrest, get at large by the neg- 
ligence of the sheriff and against his will, 
he may by his return elect to become spe- 
cial bail, State v. Falls, 63 N. C. 188 (1869). 

III. ACTIONS. 
Negligent Escape When No Actual 

Negligence.——An action of debt will lie 
against a sheriff under our statute for a 
negligent escape of a prisoner confined for 
debt, even though there was no actual neg- 
ligence. Adams vy. Turrentine, 30 N. C. 147 
(1847). 
Damages Really Sustained—In an ac- 

tion of debt on a sheriff's bond for the 
escape of a debtor imprisoned under a 
ca. sa., the jury are not bound to give the 
whole sum due from such debtor, but 
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should give the damages really sustained 
by the escape. State v. Eure, 53 N. C 
320 (1861), in which the case of Governor 
v. Matlock, 8 N. C. 425 (1821), is cited and 
approved. 

Objection as to County by Plea in 
Abatement.—In an action for an escape, 
if the defendant wishes to except, upon 
the ground of its being a penal action, that 
it is brought in the wrong county, he must 
make the objection by plea in abatement. 
Whicker v. Roberts, 32 N. C. 485 (1849). 
_ When Creditor Will Not Charge Party 
in Execution.—After surrender, if the 
creditor, upon reasonable notice, will not 
charge the party in execution, either a 
habeas corpus or a supersedeas would be 
issued by the court. State y. Ellison, 31 
N. C. 261 (1848). 

§ 162-22. Custody of jail—The sheriff shall have the care and custody of the 
jail in his county ; and shall be, or appoint, the keeper thereof. (R. C., c. 105, s. 22; 
Code, s. 2085 ; Rev., s. 2824; C. S., s. 3944.) 

Duties of Jailer—The duties of a jailer 
are those prescribed by statute and those 
recognized at common law. Gowens v. 
Alamance County, 216 N. C. 107, 3 S. E. 
(2d) 339 (1939). 

Jailer Bound Only to Sheriff—Where a 
sheriff arrested a man on a ca. sa. and 
committed him to jail, in custody of the 
jailer, and the prisoner escaped, it was held 
that without a bond of indemnity, the jailer 
was only bound to the sheriff for want of 
fidelity or due care in the discharge of his 
duty. Turrentine v. Faucett, 33 N. C. 652 
(1850). 

Sheriff May Take Jailer’ss Bond—A 
sheriff has a right to take a bond from 
the jailer to indemnify him for all losses 
to which he may be subjected by the es- 
cape of a prisoner while in custody of the 

§ 162-23. Prevent entering jail for 

jailer. Turrentine v. Faucett, 33 N. C. 
652 (1850). 

Negligence of Deputy in Charge of Jail. 
—Where the evidence is sufficient to be 
submitted to the jury as to the negligence 
of a deputy in charge of a jail in causing 
injury to a prisoner in closing the cell door 
on the prisoner’s thumb, it is sufficient to 
be submitted to the jury as to the liability 
of the sheriff, since the act of the deputy 
is within the scope of his authority and in 
the line of his duty, and the liability of 
the sheriff for acts of his deputy is governed 
by the law applicable to the law of prin- 
cipal and agent. Davis v. Moore, 215 N. C. 
449, 2 S. E. (2d) 366 (1939). 

Cited in Sutton v. Williams, 199 N. C. 
546, 155 S. E. 160 (1930). 

lynching; county liable—When the 
sheriff of any county has good reason to believe that the jail of his county is in 
danger of being broken or entered for the purpose of killing or injuring a prisoner 
placed by the law in his custody, it shall be his duty at once to call on the commis- 
sioners of the county, or some one of them, for a sufficient guard for the jail, and 
in such case, if the commissioner or commissioners fail to authorize the employment 
of necessary guards to protect the jail, and by reason of such failure the jail is en- 
tered and a prisoner killed, the county in whose jail the prisoner is confined shall 
be responsible in damages, to be recovered by the personal representatives of the 
prisoner thus killed, by action begun and prosecuted before the superior court of any 
county in this State. (1893, c. 461, s. 7; Rev., s. 2825; C. S., s. 3945.) 

§ 162-24. Not to farm office.—No sheriff shall let to farm in any manner, his 
county, or any part of it, under pain of forfeiting five hundred dollars, one-half to 
the use of the county and the other half to the person suing for the same. (23 Hen. 
WivculO ik. c.1Os 18.21) Code. s, 2064.* Rev.,.s. 2oz0:, C.5:.8.. 3946.) 

A sheriff may employ a deputy to assist v. Penland, 125 N. C. 578, 34 S. E. 683 
him, but he cannot delegate his authority (1899). ; : 
to another. Cansler v. Penland, 125 N. C. Cannot Be Subject of Bargain and Sale. 
578, 34 S. E. 683 (1899). 

Letting to Farm.—The section prohibits 
a sheriff from letting to farm, in any man- 
ner, his county, or any part of it. Cansler 

—The public has an interest in the proper 
performance of their duties by public offi- 
cers, and would be prejudiced by agree- 
ments tending to impair an officer’s effi- 
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ciency or in any way interfere with or 
disturb the due execution of the duties of 
the office. The office of sheriff and tax 
collector is one of public confidence and 
fidelity to a public trust, and cannot be a 
matter of bargain and sale. It requires 
good faith and duty. Cansler v. Penland, 
125 N. C. 578, 34 S. EF. 683 (1899). 

Traffic in public offices is against good 
morals and contrary to public policy. 
Basket v. Moss, 115 N. C. 448, 20 S. E. 
733 (1894). 

Cu. 162. SuErirF § 162-25 

To Secure Appointment, or Expenses 
for Attempting.—Not only an agreement 
by A’ toy pay. to) By vaspublicy oficersean 
amount equal to the emoluments of the 
unexpired term of his office in consider- 
ation of his resignation and his influence 
to secure the appointment of A to the 
office is void, but likewise an agreement to 
compensate anyone for or to pay the ex- 
penses of anyone in attempting to secure 
the appointment. Basket v. Moss, 115 
N. C. 448, 20 S. E. 733 (1894). 

§ 162-25. Obligations taken by sheriff payable to himself.—The sheriff or his 
deputy shall take no obligation of or from any person in his custody for or concerning 
any matter or thing relating to his office otherwise payable than to himself as sheriff 
and dischargeable upon the prisoner’s appearance and rendering himself at the day 
and place required in the writ (whereupon he was or shall be taken or arrested), 
and his sureties discharging themselves therefrom as special bail of such prisoner 
or such person keeping within the limits and rules of any prison; and every other 
obligation taken by any sheriff in any other manner or form, by color of his office, 
shall be void, except in any special case and other obligation shall be, by law, particu- 
larly and expressly directed ; and no sheriff shall demand, exact, take or receive any 
greater fee or reward whatsoever, nor shall have any allowance, reward or satisfac- 
tion from the public, for any service by him done, other than such sum as the court 
shall allow for ex officio services and the allowance given and provided by law. 
(1772-64118; 3.8; PaRsgRe Goreal05, 36: 19. Codéss. 2082) Reviese2ze2z0 aGmsnsc. 
3947.) 
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Chapter 162A. 

Water and Sewer Authorities. 
Sec. Sec. 
162A-1. ‘Title. 162A-11. Moneys received deemed trust 
162A-2. Definitions. funds. 
162A-3. Procedure for creation; certificate 162A-12. Bondholder’s remedies. 

of incorporation; certification 162A-13. Refunding bonds. 
of principal office and officers. 162A-14. Conveyances and contracts be- 

162A-4. Withdrawal from authority; join- tween political subdivisions and 
der of new subdivision. authority. } ; 

162A-5. Members of authority; organiza- 162A-15. Services to authority by private 
tion; quorunt j water companies; records of ; ; 

162A-6. Powers of authority generally. water taken by authority; re- 
2 a + as ports to Board of Water Com- 162A-7. Prerequisites to acquisition of ete Lee 

ERY eS lene etc., by eminent domain. 469A-16. Contributions or advances to au- 
62A-8. evenue bonds ‘generally. thority by political subdivisions. 

162A-9. Rates and charges; contracts for 41462A-17. Chapter regarded as supplemental. 
water or services; deposits; de- 162A-18. Actions against authority by ri- 
linquent charges. : parian owners. 

162A-10. Trust agreements securing bonds; 162A~-19. Inconsistent laws declared inap- 
pledges of revenues. plicable. 

§ 162A-1. Title——This chapter shall be known and may be cited as the 
“North Carolina Water and Sewer Authorities Act.” (1955, c. 1195, s. 1.) 

Cross References—As to joint water 
supply facilities by municipalities, see §§ 
160-191.6 to 160-191.10. 

§ 162A-2. Definitions—As used in this chapter the following words and 
terms shall have the following meanings, unless the context shall indicate another 
or different meaning or intent: 

(1) The word “authority” shall mean an authority created under the provisions 
of this chapter or, if such authority shall be abolished, the board, body 
or commission succeeding to the principal functions thereof or to whom 
the powers given by this chapter to the authority shall be given by law. 

(2) The word “Board” shall mean the Board of Water Commissioners of the 
State of North Carolina or the Board, Body or Commission succeeding 
to the principal functions thereof or to whom the powers given by this 
chapter to the Board shall be given by law. 

(3) The word “cost” as applied to a water system or a sewer system shall in- 
clude the purchase price of any such system, the cost of construction, 
the cost of all labor and materials, machinery and equipment, the cost of 
improvements, the cost of all lands, property, rights, easements and 
franchises acquired, financing charges, interest prior to and during con- 
struction and, if deemed advisable by the authority, for one year after 
completion of construction, cost of plans and specifications, surveys and 
estimates of cost and of revenues, cost of engineering and legal services, 
and all other expenses necessary or incident to determining the feasibility 
or practicability of such construction, administrative expense and such 
other expenses, including reasonable provision for working capital, as 
may be necessary or incident to the financing herein authorized. Any 
obligation or expense incurred by the authority or by any political sub- 
division prior to the issuance of bonds under the provisions of this 
chapter in connection with any of the foregoing items or cost may be 
regarded as a part of such cost. 

(4) The term “governing body” shall mean the board, commission, council or 
other body, by whatever name it may be known, in which the general 
legislative powers of the political subdivision are vested. 

(5) The word “improvements” shall mean such repairs, replacements, addi- 
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tions, extensions and betterments of and to a water system or a sewer 
system as are deemed necessary by the authority to place or to maintain 
such system in proper condition for its safe, efficient and economic opera- 
tion or to meet requirements for service in areas which may be served 
by the authority and for which no existing service is being rendered. 

(6) The word “person” shall mean any and all persons, including individuals, 
firms, partnerships, associations, public or private institutions, munici- 
palities, or political subdivisions, governmental agencies, or private or 
public corporations organized and existing under the laws of this State 
or any other state or country. 

(7) The term “political subdivision” shall mean any county, city, town, incor- 
porated village, sanitary district or other political subdivision or public 
corporation of this State now or hereafter incorporated. 

(8) The word “sewage” shall mean the water-carried wastes created in and 
carried or to be carried away from residences, hotels, schools, hospitals, 
industrial establishments, commercial establishments or any other private 
or public building together with such surface or ground water or house- 
hold and industrial wastes as may be present. 

(9) The term “sewage disposal system” shall mean and shall include any plant, 
system, facility or property used or useful or having the present capacity 
for future use in connection with the collection, treatment, purification 
or disposal of sewage (including industrial wastes resulting from any 
processes of industry, manufacture, trade or business or from the devel- 
opment of any natural resources), or any integral part thereof, including 
but not limited to treatment plants, pumping stations, intercepting sewers, 
trunk sewers, pressure lines, mains and all necessary appurtenances and 
equipment, and all property, rights, easements and franchises relating 
thereto and deemed necessary or convenient by the authority for the 
operation thereof. 

(10) The word “sewers” shall include mains, pipes and laterals for the reception 
of sewage and carrying such sewage to an outfall or some part of a 
sewage disposal system, including pumping stations where deemed neces- 
sary by the authority. 

(11) The term “sewer system” shall embrace both sewers and sewage disposal 
yen and all property, rights, easements and franchises relating 
thereto. 

(12) The term “water system” shall mean and include all plants, systems, facili- 
ties or properties used or useful or having the present capacity for future 
use in connection with the supply or distribution of water, and any 
integral part thereof, including but not limited to water supply systems, 
water distribution systems, sources of water supply including lakes, 
reservoirs and wells, intakes, mains, laterals, aqueducts, pumping stations, 
standpipes, filtration plants, purification plants, hydrants, meters, valves, 
and all necessary appurtenances and equipment and all properties, rights, 
easements and franchises relating thereto and deemed necessary or con- 
venient by the authority for the operation thereof. (1955, c. 1195, s. 2.) 

§ 162A-3. Procedure for creation; certificate of incorporation; certification 
of principal office and officers —(a) The governing bodies of any two or more 
political subdivisions may by resolution signify their determination to organize an 
authority under the provisions of this chapter. Each of such resolutions shall be 
adopted after a public hearing thereon, notice of which hearing shall be given by 
publication at least once, not less than ten days prior to the date fixed for such 
hearing, in a newspaper having a general circulation in the political subdivision. 
Such notice shall contain a brief statement of the substance of the proposed resolu- 
tion, shall set forth the proposed articles of incorporation of the authority and shall 
state the time and place of the public hearing to be held thereof. No such political 
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subdivision shall be required to make any other publication of such resolution under 
the provisions of any other law. 

(b) Each such resolution shall include articles of incorporation which shall set 
forth: 

(1) The name of the authority ; 
(2) A statement that such authority is organized under this chapter ; 
(3) The names of the organizing political subdivisions ; and 
(4) The names and addresses of the first members of the authority appointed 

by the organizing political subdivisions. 
(c) A certified copy of each of such resolutions signifying the determination to 

organize an authority under the provisions of this chapter shall be filed with the 
Secretary of State of North Carolina, together with proof of publication of the 
notice of hearing on each of such resolutions. If the Secretary of State finds that 
the resolutions, including the articles of incorporation, conform to the provisions of 
this chapter and that the notices of hearing were properly published, he shall file 
such resolutions and proofs of publication in his office and shall issue a certificate of 
incorporation under the seal of the State and shall record the same in an appropriate 
book of record in his office. The issuance of such certificate of incorporation by the 
Secretary of State shall constitute the authority a public body and body politic and 
corporate of the State of North Carolina. Said certificate of incorporation shall be 
conclusive evidence of the fact that such authority has been duly created and estab- 
lished under the provisions of this chapter. 

(d) When the authority has been duly organized and its officers elected as herein 
provided the secretary of the authority shall certify to the Secretary of State the 
names and addresses of such officers as well as the address of the principal office 
of the authority. (1955, c. 1195, s. 3.) 

§ 162A-4, Withdrawal from authority; joinder of new subdivision—When- 
ever an authority has been organized under the provisions of this chapter, any 
political subdivision may withdraw therefrom at any time prior to the creation of 
any obligations by the authority, and any political subdivision not having joined in 
the original organization may, with the consent of the authority, join the authority ; 
provided, that any political subdivision not having joined the original organization 
shall have the right upon reasonable terms and conditions, whether the authority shall 
consent thereto or not, to join the authority if the authority’s water system or sewer 
system, or any part thereof is situated within the boundaries of the political sub- 
division or of the county within which the political subdivision is located. 
Any political subdivision desiring to withdraw from or to join an existing author- 

ity shall signify its desire by resolution adopted after a public hearing thereon, 
notice of which hearing shall be given in the manner and at the time provided in 
§ 162A-3. Such notice shall contain a brief statement of the substance of said reso- 
lution and shall state the time and place of the public hearing to be held thereon. In 
the case of a political subdivision desiring to join the authority, the resolution shall 
set forth all of the information required under § 162A-3 in connection with the 
original organization of the authority, including the name and address of the first 
member of the authority from the joining political subdivision. 
A certified copy of each such resolution signifying the desire of a political sub- 

division to withdraw from or to join an existing authority, together with proof of 
publication of the notice of hearing on each such resolution and, in cases where 
such resolution provides for the political subdivision joining the authority, a certified 
copy of a resolution of the authority consenting to such joining (except in cases 
where such consent is unnecessary), shall be filed with the Secretary of State of 
North Carolina. If the Secretary of State finds that the resolutions conform to the 
provisions of this chapter and that the notices of hearing were properly published, he 
shall file such resolutions and proofs of publication in his office and shall issue a 
certificate of withdrawal, or a certificate of joinder, as the case may be, and shall 
record the same in an appropriate book of record in his office. The withdrawal or 
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joining shall become effective upon the issuance of such certificate, and such certifi- 
cate shall be conclusive evidence thereof. (1955, c. 1195, s. 4.) 

§ 162A-5. Members of authority; organization; quorum.—Each authority 
organized under this chapter shall consist of the number of members as may be 
agreed upon by the participating political subdivisions, such members to be selected 
by the respective participating political subdivisions, but in all cases at least one 
member appointed by the governing body of each of the participating political sub- 
divisions and one member appointed by the Governor of North Carolina. A pro- 
portionate number (as nearly as can be) of the members of the authority first ap- 
pointed shall have terms expiring two years, four years and six years, respectively, 
from the date on which the creation of the authority becomes effective. The terms 
of the individual members of the authority first appointed shall be selected by lot at 
the first meeting of all the members thereof. Successor members and members 
appointed by political subdivisions subsequently joining the authority shall each be 
appointed for a term of six years but any person appointed to fill a vacancy shall 
be appointed to serve only for the unexpired term and any member of the authority 
may be reappointed. Appointments of successor members shall, in each instance, 
be made by the governing body of the political subdivision or by the Governor of 
North Carolina appointing the member whose successor is to be appointed. Any 
member of the authority may be removed for cause by the governing body of the 
political subdivision or the Governor of North Carolina appointing him. 

Each member of the authority before entering upon his duties shall take and sub- 
scribe an oath or affirmation to support the Constitution of the United States and of 
this State and to discharge faithfully the duties of his office, and a record of each 
such oath shall be filed with the secretary of the authority. 

The authority shall select one of its members as chairman and another as vice 
chairman and shall also select a secretary and a treasurer who may but need not be 
members of the authority. The offices of secretary and treasurer may be combined. 
The terms of office of the chairman, vice chairman, secretary and treasurer shall be 
as provided in the bylaws of the authority. 

A majority of the members of the authority shall constitute a quorum and the 
affirmative vote of a majority of all of the members of the authority shall be neces- 
sary for any action taken by the authority. No vacancy in the membership of the 
authority shall impair the right of a quorum to exercise all the rights and perform 
all of the duties of the authority. The members of the authority shall serve without 
compensation but shall be reimbursed for the amount of actual expenses incurred by 
them in the performance of their duties. (1955, c. 1195, s. 5.) 

§ 162A-6. Powers of authority generally—Each authority created hereunder 
shall be deemed to be a public instrumentality exercising public and essential gov- 
ernmental functions to provide for the public health and welfare, and each such 
authority is, subject to the provisions of § 162A-7, hereby authorized and empowered: 

1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business ; 

(2) To adopt an official seal and alter the same at pleasure; 
(3) To maintain an office at such place or places as it may designate; 

) To sue and be sued in its own name, plead and be impleaded ; 
(5) To acquire, lease as lessee or lessor, construct, reconstruct, improve, ex- 

tend, enlarge, equip, repair, maintain and operate any water system or 
part thereof or any sewer system or part thereof or any combination 
thereof within or without the participating political subdivisions or any 
thereof ; 

(6) To issue revenue bonds of the authority as hereinafter provided to pay the 
cost of such acquisition, construction, reconstruction, improvement, ex- 
tension, enlargement or equipment ; 

(7) To issue revenue refunding bonds of the authority as hereinafter provided ; 
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(8) To combine any water system and any sewer system as a single system for 
the purpose of operation and financing; 

(9) To fix and revise from time to time and to collect rates, fees and other 
charges for the use of or for the services and facilities furnished by any 
system operated by the authority ; 

(10) To acquire in the name of the authority by gift, purchase or the exercise of 
the right of eminent domain in accordance with the General Statutes of 
North Carolina which may be applicable to the exercise of such powers 
by municipalities or counties, any lands or rights in land or water rights 
in connection therewith, and to acquire such personal property, as it may 
deem necessary in connection with the acquisition, construction, recon- 
struction, improvement, extension, enlargement or operation of any 
water system or sewer system, and to hold and dispose of all real and 
personal property under its control; provided, that the taking of water 
from any stream or reservoir by any authority created under the provi- 
sions of this chapter shall not vest in the taker any rights by prescription ; 
provided, further, that nothing in this section shall affect rights by pre- 
scription, if any, now held by any municipality and which may be later 
transferred to any authority of which such municipality may become a 
member ; 

(11) To make and enter into all contracts and agreements necessary or incidental 
to the performance of its duties and the execution of its powers under 
this chapter, including a trust agreement or trust agreements securing any 
revenue bonds issued hereunder, and to employ such consulting and 
other engineers, superintendents, managers, construction and financial 
experts, accountants and attorneys, and such employees and agents as 
may, in the judgment of the authority be deemed necessary, and to fix 
their compensation; provided, however, that all such expenses shall be 
payable solely from funds made available under the provisions of this 
chapter ; 

(12) To enter into contracts with the government of the United States or any 
agency or instrumentality thereof, or with any political subdivision, 
private corporation, co-partnership, association or individual providing 
for the acquisition, construction, reconstruction, improvement, extension, 
enlargement, operation or maintenance of any water system or sewer 
system or providing for or relating to the treatment and disposal of 
sewage or providing for or relating to any water system or the purchase 
or sale of water ; 

(13) To enter into contract with any political subdivision by which the authority 
shall assume the payment of the principal of and interest on indebtedness 
of such subdivision ; and 

(14) To do all acts and things necessary or convenient to carry out the powers 
granted by this chapter. (1955, c. 1195, s. 6.) 

§ 162A-7. Prerequisites to acquisition of water, etc., by eminent domain.— 
(a) No authority shall institute proceedings in the nature of eminent domain to 
acquire water, water rights, or lands having water rights attached thereto without 
first securing from the Board a certificate authorizing such acquisition. 

(b) An authority seeking such certificate shall petition the Board therefor in 
writing, which petition shall include a description of the waters or water rights 
involved, the plans for impounding or diverting such waters, and the names of 
riparian owners affected thereby insofar as known to the authority. Upon receipt 
of such petition, the Board shall hold public hearing thereon after giving at least 
thirty days’ written notice thereof to known affected riparian owners and notice 
published at least once each week for two successive weeks in a newspaper or news- 
papers of general circulation in each county in which lower riparian lands lie. 

(c) The Board shall issue certificates only to projects which it finds to be con- 
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sistent with the maximum beneficial use of the water resources in the State and shall 
give paramount consideration to the State-wide effect of the proposed project rather 
than its purely local or regional effect. In making this determination, the Board 
shall specifically consider : 

(1) The necessity of the proposed project ; 
(2) Whether the proposed project will promote and increase the storage and 

conservation of water ; 
(3) The extent of the probable detriment to be caused by the proposed project 

to the present beneficial use of water in the affected watershed and 
resulting damages to present beneficial users ; 

(4) The extent of the probable detriment to be caused by the proposed project 
to the potential beneficial use of water on the affected watershed ; 

(5) The feasibility of alternative sources of supply to the petitioning authority 
and the comparative cost thereof ; 

(6) The extent of the probable detriment to be caused by the use of alternative 
sources of supply to present and potential beneficial use of water on the 
watershed or watersheds affected by such alternative sources of supply; 

(7) All other factors as will, in the Board’s opinion, produce the maximum 
beneficial use of water for all in all areas of the State affected by the 
proposed project or alternatives thereto. 

Upon the considerations above set forth, the Board may grant its certificate in 
whole or in part or it may refuse the same. 

(d) At the public hearing provided for in subsection (b) above the Board shall 
hear evidence from the authority and any others in support of its petition and from 
all persons opposed thereto. 

(e) At any hearing authorized by this section, the Board shall have power to 
administer oaths; to take testimony; to issue subpoenas and compel the attendance 
of witnesses, which shall be served in the same manner as subpoenas issued by the 
superior courts of the State; and to order the taking of depositions in the same 
manner as depositions are taken for use in the superior court. 

(£) Any final order or decision of the Board in administering the provisions of 
this section shall be subject to judicial review at the instance of any person or 
authority aggrieved by such order or decision by complying with the provisions of 
article 33, chapter 143 of the General Statutes of North Carolina. (1955, c. 1195, 
s. 6%.) 

§ 162A-8. Revenue bonds generally.—Each authority is hereby authorized 
to issue, at one time or from time to time, revenue bonds of the authority for the 
purpose of paying all or any part of the cost of acquiring, constructing, reconstruct- 
ing, improving, extending, enlarging or equipping any water system or sewer system 
or any part or any combination thereof. The bonds of each issue shall be dated, 
shall mature at such time or times not exceeding forty years from their date or dates 
and shall bear interest at such rate or rates not exceeding five per centum (5%) per 
annum, as may be determined by the authority, and may be made redeemable before 
maturity, at the option of the authority, at such price or prices and under such terms 
and conditions as may be fixed by the authority prior to the issuance of the bonds. 
The authority shall determine the form and the manner of execution of the bonds, 
including any interest coupons to be attached thereto, and shall fix the denomination 
or denominations of the bonds and the place or places of payment of principal and 
interest, which may be at any bank or trust company within or without the State. 
In case any officer whose signature or a facsimile of whose signature shall appear 
on any bonds or coupons shall cease to be such officer before the delivery of such 
bonds, such signature or such facsimile shall nevertheless be valid and sufficient for 
all purposes the same as if he had remained in office until such delivery. Notwith- 
standing any of the other provisions of this chapter or any recitals in any bonds 
issued under the provisions of this chapter, all such bonds shall be deemed to be 
negotiable instruments under the laws of this State. The bonds may be issued in 
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coupon or registered form or both, as the authority may determine, and provision 
may be made for the registration of any coupon bonds as to principal alone and also 
as to both principal and interest, and for the reconversion into coupon bonds of any 
bonds registered as to both principal and interest. Such bonds shall be approved and 
sold by the Local Government Commission in the same manner as municipal bonds 
are approved and sold by that Commission, except that the said Commission may 
sell any bonds issued pursuant to this chapter at private sale and without advertise- 
ment, and for such price, with the consent of the authority, as it may determine to 
be for the best interests of the authority, but no such sale shall be made at a price so 
low as to require the payment of interest on the money received therefor at more 
than five per centum (5%) per annum, computed with relation to the absolute 
maturity or maturities of the bonds in accordance with standard tables of bond values, 
excluding, however, from such computation the amount of any premium to be paid 
on redemption of any bonds prior to maturity. 

The proceeds of the bonds of each issue shall be used solely for the purpose for 
which such bonds shall have been authorized and shall be disbursed in such manner 
and under such restrictions, if any, as the authority may provide in the resolution 
authorizing the issuance of such bonds or in the trust agreement hereinafter men- 
tioned securing the same. If the proceeds of such bonds, by error of estimates or 
otherwise, shall be less than such cost, additional bonds may in like manner be issued 
to provide the amount of such deficit, and, unless otherwise provided in the authoriz- 
ing resolution or in,the trust agreement securing such bonds, shall be deemed to be 
of the same issue and shall be entitled to payment from the same fund without prefer- 
ence or priority of the bonds first issued for the same purpose. 

The resolution providing for the issuance of revenue bonds, and any trust agree- 
ment securing such bonds, may also contain such limitations upon the issuance of 
additional revenue bonds as the authority may deem proper, and such additional 
bonds shall be issued under such restrictions and limitations as may be prescribed 
by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the authority may, under like restric- 
tions, issue interim receipts or temporary bonds, with or without coupons, exchange- 
able for definitive bonds when such bonds shall have been executed and are available 
for delivery, except that such interim receipts or temporary bonds shall be approved 
by the Local Government Commission in the same manner as the definitive bonds 
are approved by said Commission under the provisions of this chapter. Delivery of 
interim receipts or temporary bonds or of the bonds authorized pursuant to this 
chapter to the purchaser or order, or delivery of definitive bonds in exchange for 
interim receipts or temporary bonds, shall be made in the same manner as municipal 
bonds may be delivered under the provisions of the Local Government Act. The 
authority may also provide for the replacement of any bonds which shall become 
mutilated or be destroyed or lost. 

Excepting the requirement herein that approval of the Local Government Com- 
mission shall be obtained, bonds may be issued under the provisions of this chapter 
without obtaining the consent of any other commission, board, bureau or agency of 
the State or of any political subdivision, and without any other proceeding or the 
happening of other conditions or things than those proceedings, conditions or things 
which are specifically required by this chapter. 

Revenue bonds issued under the provisions of this chapter shall not be deemed to 
constitute a debt of the State or of any political subdivision or a pledge of the faith 
and credit of the State or of any political subdivision, but such bonds shall be payable 
solely from the funds herein provided therefor and a statement to that effect shall 
be recited on the face of the bonds. (1955, c. 1195, s. 7.) 

§ 162A-9. Rates and charges; contracts for water or services; deposits; de- 
linquent charges.—Each authority shall fix, and may revise from time to time, 
reasonable rates, fees and other charges for the use of and for the services furnished 
or to be furnished by any water system or sewer system or parts thereof owned or 
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operated by such authority. Such rates, fees and charges shall not be subject to 
supervision or regulation by any bureau, board, commission or other agency of the 
State or of any political subdivision. Such rates, fees and charges shall be fixed and 
revised so that the revenues of the authority, together with any other available funds, 
will be sufficient at all times 

(1) To pay the cost of maintaining, repairing and operating the systems or 
parts thereof owned or operated by the authority, including reserves for 
such purposes, and including provision for the payment of principal of 
and interest on indebtedness of a political subdivision or of political 
subdivisions which payment shall have been assumed by the authority, 
and 

(2) To pay the principal of and the interest on all bonds issued by the au- 
thority under the provisions of this chapter as the same shall become due 
and payable and to provide reserves therefor. 

Notwithstanding any of the foregoing provisions of this section, the authority may 
enter into contracts relating to the collection, treatment or disposal of sewage or the 
purchase or sale of water which shall not be subject to revision except in accordance 
with their terms. 

In order to insure the payment of such rates, fees and charges as the same shall 
become due and payable, the authority may, in addition to any other remedies which 
it may have 

(1) Require reasonable advance deposits to be made with it to be subject to 
application to the payment of delinquent rates, fees and charges, and 

(2) At the expiration of thirty days after any such rates, fees and charges be- 
come delinquent, discontinue supplying water or the services and facilities 
Ge water system or sewer system of the authority. (1955, c. 1195, 
s. 8. 

§ 162A-10. Trust agreements securing bonds; pledges of revenues.—In the 
discretion of the authority, each or any issue of revenue bonds may be secured by a 
trust agreement by and between the authority and a corporate trustee, which may be 
any trust company or bank having the powers of a trust company within or without 
the State. The resolution authorizing the issuance of the bonds or such trust agree- 
ment may pledge the revenues to be received, but shall not convey or mortgage 
any water system or sewer system or any part thereof, and may contain such provi- 
sions for protecting and enforcing the rights and remedies of the bondholders as 
may be reasonable and proper and not in violation of law, including covenants setting 
forth the duties of the authority in relation to the acquisition, construction, recon- 
struction, improvement, maintenance, repair, operation and insurance of any such 
system or systems, the fixing and revising of rates, fees and charges, and the custody, 
safeguarding and application of all moneys, and for the employment of consulting 
engineers in connection with such acquisition, construction, reconstruction or oper- 
ation. It shall be lawful for any bank or trust company incorporated under the laws 
of the State which may act as depositary of the proceeds of bonds or of revenues to 
furnish such indemnifying bonds or to pledge such securities as may be required 
by the authority. Such resolution or trust agreement may set forth the rights and 
remedies of the bondholders and of the trustee, if any, and may restrict the in- 
dividual right of action by bondholders. Such resolution or trust agreement may con- 
tain such other provisions in addition to the foregoing as the authority may deem 
reasonable and proper for the security of the bondholders. Except as in this chapter 
otherwise provided, the authority may provide for the payment of the proceeds of 
the sale of the bonds and the revenues of any water system or sewer system or part 
thereof to such officer, board or depositary as it may designate for the custody 
thereof, and for the method of disbursement thereof, with such safeguards and re- 
strictions as it may determine. All expenses incurred in carrying out the provisions 
of such resolution or trust agreement may be treated as a part of the cost of operation. 
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All pledges of revenues under the provisions of this chapter shall be valid and 

binding from the time when such pledge is made. All such revenues so pledged and 

thereafter received by the authority shall immediately be subject to the lien of such 

pledges without any physical delivery thereof or further action, and the lien of such 

pledges shall be valid and binding as against all parties having claims of any kind in 

tort, contract or otherwise against the authority, irrespective of whether such parties 

have notice thereof. (1955, c. 1195, s. 9.) 

§ 162A-11. Moneys received deemed trust funds.—All moneys received pur- 
suant to the authority of this chapter shall be deemed to be trust funds, to be held 
and applied solely as provided in this chapter. The resolution authorizing the issuance 
of bonds or the trust agreement securing such bonds shall provide that any officer to 
whom, or bank, trust company or fiscal agent to which, such moneys shall be paid 
shall act as trustee of such moneys and shall hold and apply the same for the pur- 
poses hereof, subject to such regulations as this chapter and such resolution or trust 
agreement may provide. (1955, c. 1195, s. 10.) 

§ 162A-12. Bondholder’s remedies——Any holder of revenue bonds issued 
under the provisions of this chapter or of any of the coupons appertaining thereto, 
and the trustee under any trust agreement, except to the extent the rights herein 
given may be restricted by the resolution authorizing the issuance of such bonds or 
such trust agreement, may, either at law or in equity, by suit, action, mandamus or 
other proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under such resolution or trust agreement, and may enforce 
and compel the performance of all duties required by this chapter or by such resolu- 
tion or trust agreement to be performed by the authority or by any officer thereof, in- 
cluding the fixing, charging and collecting of rates, fees and charges for the use of 
or eee services and facilities furnished by a water system or sewer system. (1955, 
eal lOs. sally) 

§ 162A-13. Refunding bonds.—Ejach authority is hereby authorized to issue 
from time to time revenue refunding bonds for the purpose of refunding any revenue 
bonds of the authority then outstanding, including the payment of any redemption 
premium thereon and any interest accrued or to accrue to the date of redemption of 
such bonds. The authority is further authorized to issue from time to time revenue 
bonds of the authority for the combined purpose of 

(1) Refunding any revenue bonds or revenue refunding bonds of the authority 
then outstanding, including the payment of any redemption premium 
thereon and any interest accrued or to accrue to the date of redemption of 
such bonds, and 

(2) Paying all or any part of the cost of acquiring or constructing any addi- 
tional water system or sewer system or part thereof, or any improve- 
ments, extensions or enlargements of any water system or sewer system. 

The issuance of such bonds, the maturities and other details thereof, the rights and 
remedies of the holders thereof, and the rights, powers, privileges, duties and obliga- 
tions of the authority with respect to the same, shall be governed by the foregoing 
provisions of this chapter insofar as the same may be applicable. (1955, c. 1195, 
saiZs) 

§ 162A-14. Conveyances and contracts between political subdivisions and 
authority —The governing body of any political subdivision is hereby author- 
ized and empowered : 

(1) Subject to the approval of the Local Government Commission, to transfer 
jurisdiction over, and to lease, lend, grant or convey to an authority upon 
the request of the authority, upon such terms and conditions as the 
governing body of such political subdivision may agree with the authority 
as reasonable and fair, the whole or any part of any existing water 
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system or sewer system or such real or personal property as may be 
necessary or desirable in connection with the acquisition, construction, 
reconstruction, improvement, extension, enlargement, equipment, repair, 
maintenance or corporation of any water system or sewer system or part 
thereof by the authority, including public roads and other property 
already devoted to public use ; 

(2) To make and enter into contracts or agreements with an authority, upon 
such terms and conditions and for such periods as are agreed to by the 
governing body of such political subdivision and the authority: 

a. For the collection, treatment or disposal of sewage by the authority 
or for the purchase of a supply of water from the authority ; 

b. For the collecting by such political subdivision or by the authority 
of fees, rates or charges for water furnished to such political sub- 
division or to its inhabitants and for the services and facilities 
rendered to such political subdivision or to its inhabitants by any 
water system or sewer system of the authority, and for the en- 
forcement of delinquent charges for such water, services and 
facilities ; and 

c. For shutting off the supply of water furnished by any water system 
owned or operated by such political subdivision in the event that 
the owner, tenant or occupant of any premises utilizing such 
water shall fail to pay any rates, fees or charges for the use of 
or for the services furnished by any sewer system of the authority, 
within the time or times specified in such contract; 

(3) To fix, and revise from time to time, rates, fees and other charges for 
water and for the services furnished or to be furnished by any water 
system or sewer system of the authority, or parts thereof, under any 
contract between the authority and such political subdivision, and to 
pledge all or any part of the proceeds of such rates, fees and charges to 
the payment of any obligation of such political subdivision under such 
contract ; and 

(4) In its discretion, to submit to the qualified electors under the election laws 
applicable to such political subdivision any contract or agreement which 
such governing body is authorized to make and enter into with the au- 
thority under the provisions of this chapter; provided, however, that 
before any contract or agreement under subdivision (1) of this section 
shall become effective as to a political subdivision such contract or agree- 
ment shall be submitted to and approved by a majority of the qualified 
electors voting at an election held under the election laws applicable to 
such political subdivision. (1955, c. 1195, s. 13.) 

§ 162A-15. Services to authority by private water companies; records of 
water taken by authority; reports to Board of Water Commissioners.—Each 
private water company which is supplying water to the owners, lessees or tenants of 
real property which is or will be served by any sewer system of an authority is au- 
thorized to act as the billing and collecting agent of the authority for any rates, fees 
or charges imposed by the authority for the services rendered by such sewer system. 
Any such company shall, if requested by an authority, furnish to the authority copies 
of its regular periodic meter reading and water consumption records and other 
pertinent data as may be required for the authority to act as its own billing and col- 
lecting agent. The authority shall pay to such water company the reasonable ad- 
ditional cost of clerical services and other expenses incurred by the water company 
in rendering such services to the authority. The authority shall by means of suitable 
measuring and recording devices and facilities record the quantity of water taken 
daily by it from any stream or reservoir and make monthly reports of such daily 
recordings to the Board of Water Commissioners of the State of North Carolina. 
(1955, c. 1195, s. 14.) 
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§ 162A-16. Contributions or advances to authority by political subdivisions. 
—Any political subdivision is hereby authorized to make contributions or advances 
to an authority, from any moneys which may be available for such purpose, to 
provide for the preliminary expenses of such authority in carrying out the provisions 
of this chapter. Any such advances may be repaid to such political subdivisions from 
the proceeds of bonds issued by such authority under this chapter. (1955, c. 1195, 
Salone) 

§ 162A-17. Chapter regarded as supplemental_—This chapter shall be deemed 
to provide an additional and alternative method for the doing of the things authorized 
hereby and shall be regarded as supplemental and additional to powers conferred 
by other laws, and shall not be regarded as in derogation of or as repealing any 
powers now existing under any other law, either general, special or local; provided, 
however, that the issuance of revenue bonds or revenue refunding bonds under the 
provisions of this chapter need not comply with the requirements of any other 
law applicable to the issuance of bonds. (1955, c. 1195, s. 16.) 

§ 162A-18. Actions against authority by riparian owners.—Any riparian 
owner alleging an injury as a result of any act of an authority created under this 
chapter may maintain an action for relief against the acts of the authority either in 
the county where the lands of such riparian owner lie or in the county in which the 
principal office of the authority is maintained. (1955, c. 1195, s. 16%.) 

§ 162A-19. Inconsistent laws declared inapplicable—AlIl general, special or 
local laws, or parts thereof, inconsistent herewith are hereby declared to be inappli- 
cable to the provisions of this chapter. (1955, c. 1195, s. 17.) 
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Chapter 162B. 

Continuity of Local Government in Emergency. 
Article 1. Sec. 

In General. 162B-6. Policy and purpose. 

Sec 162B-7. Definitions. 

162B-8. Enabling authority for emergency 
interim successors for local 
offices. 

162B-9. Emergency interim successors for 
local officers. 

162B-1. Designated emergency location 
of government. 

162B-2. Emergency meetings. 
162B-3. Emergency public business; na- 

ture and conduct. “ys : ce ; 162B-10. Formalities of taking office. 
162B-4. Eee of article control over 4659p -44_ Period in which authority may be 

thas ph exercised. 
Article 2. 162B-12. Removal of designees. 

Emergency Interim Succession to Local 162B-13. Disputes. 
Offices. 

162B-5. Short title. 

ArticLé 1. 

In General. 

§ 162B-1. Designated emergency location of government.—The governing 
body of each political subdivision of this State is hereby authorized to designate by 
ordinance, resolution or other manner, alternate sites or places, within or without 
the territorial limits of such political subdivision and within or without this State, 
as the emergency location of government. (1959, c. 349.) 

§ 162B-2. Emergency meetings—Whenever the Governor and Council of 
State acting together declare an emergency to exist by reason of actual or impending 
hostile attack upon the State of North Carolina and, due to the emergency so de- 
clared, it becomes imprudent or impossible to conduct the affairs of local govern- 
ment at the regular or usual place or places thereof, the governing body of each 
political subdivision of this State is hereby authorized to meet from time to time 
upon call of the presiding officer or a majority of the members thereof at the desig- 
nated emergency location of government during the period of the emergency and 
until the emergency is declared terminated by the Governor and Council of State. 
(1959, c. 349.) 

§ 162B-3. Emergency public business; nature and conduct.—Whenever the 
public business of any political subdivision is being conducted at a designated 
emergency location outside the territorial limits thereof, the members of the govern- 
ing body may exercise such executive and legislative powers and functions as are 
pertinent to continued operation of the local government upon return to within the 
respective political subdivision. Any action taken by any local governing body at a 
designated emergency location shall apply and be effective only within the territorial 
limits of the political subdivision which such governing body represents. During the 
period of time in which the public business is being conducted at a designated emer- 
gency location, the governing body may, when emergency conditions make impossible 
compliance with legally prescribed procedural requirements relating to the conduct 
of meetings and transaction of business, waive such compliance by adoption of an 
ordinance ‘or resolution reciting the facts and conditions showing the impossibility of 
compliance. (1959, c. 349.) 

§ 162B-4. Provisions of article control over local law.—The provisions of 
this article shall be effective in the event it shall be employed notwithstanding any 
statutory, charter or ordinance provision to the contrary or in conflict herewith. 
(1959, ¢. 349.) 
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ARTICLE 2. 

Emergency Interim Succession to Local Offices. 

§ 162B-5. Short title—This article shall be known and may be cited as the 
North Carolina “Emergency Interim Local Government Executive Succession Act 
inl 9S9 21959 %e931 4s 3 Lx) 

§ 162B-6. Policy and purpose.—Because of the existing possibility of attack 
upon the State of North Carolina of unprecedented size and destructiveness, and in 
order, in the event of such an attack, to assure continuity of local government through 
legally constituted leadership, authority and responsibility in offices of political sub- 
divisions of the State of North Carolina; to provide for the effective operation of 
local governments during an emergency; and to facilitate the early resumption of 
functions temporarily suspended, it is found and declared to be necessary to provide 
for emergency interim succession to governmental offices of political subdivisions in 
the event the incumbents thereof and their deputies, assistants or other subordinate 
officers authorized, pursuant to law, to exercise all of the powers and discharge the 
duties of such offices (hereinafter referred to as deputies) are unavailable to perform 
the duties and functions of such offices. (1959, c. 314, s. 2.) 

§ 162B-7. Definitions—Unless otherwise clearly required by the context, as 
used in this article: 

(1) “Attack” means any attack or series of attacks by an enemy of the United 
States upon the State of North Carolina causing, or which may cause, 
substantial damage or injury to civilian property or persons in the State 
in any manner by sabotage or by the use of bombs, missiles, shellfire, or 
atomic, radiological, chemical, bacteriological or biological means or other 
weapons or processes. 

(2) “Emergency interim successor” means a person designated pursuant to this 
article, in the event the officer is unavailable, to exercise the powers and 
discharge the duties of an office until a successor is appointed or elected 
and qualified as may be provided by the statutes, charters and ordinances 
or until the lawful incumbent is able to resume the exercise of the powers 
and discharge the duties of the office. 

(3) “Office” includes all local offices, the powers and duties of which are de- 
fined by statutes, charters and ordinances. 

(4) “Political subdivision” includes counties, cities, towns, townships, districts, 
authorities and other municipal corporations and entities whether organ- 
ized and existing under charter or general law. 

(5) “Unavailable” means either that a vacancy in office exists and there is no 
deputy authorized to exercise all of the powers and discharge the duties 
of the office, or that the lawful incumbent of the office (including any 
deputy exercising the powers and discharging the duties of an office be- 
cause of a vacancy) and his duly authorized deputy are absent or unable 
to exercise the powers and discharge the duties of the office. (1959, c. 
314, s. 3.) 

§ 162B-8. Enabling authority for emergency interim successors for local 
offices.— With respect to local offices for which the governing bodies of cities, 
towns, townships, and counties may enact resolutions or ordinances relative to the 
manner in which vacancies will be filled or temporary appointments to office made, 
such governing bodies are hereby authorized to enact resolutions or ordinances pro- 
viding for emergency interim successors to offices of the aforementioned govern- 
mental units. Such resolutions and ordinances shall not be inconsistent with the 
provisions of this article. (1959, c. 314, s. 4.) 

§ 162B-9. Emergency interim successors for local officers——The provisions 
of this section shall be applicable to officers of political subdivisions (including, but 
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not limited to counties, cities, towns and townships as well as school, fire, drainage 
and other municipal corporate districts) not included in § 162B-8. Such governing 
bodies, pursuant to such regulations as they may adopt, shall upon approval of this 
article, designate by title (if feasible) or by named person, emergency interim suc- 
cessors and specify their order of succession. The local governing body shall review 
and revise, as necessary, designations made pursuant to this article to insure their 
current status. The governing body will designate a sufficient number of persons so 
that there will be not less than three, nor more than seven, deputies or emergency 
interim successors or combination thereof at any time. In the event that any officer 
of any political subdivision (or his deputy provided for pursuant to law) is un- 
available, the powers of the office shall be exercised and duties shall be discharged by 
his designated emergency interim successors in the order specified. The emergency 
interim successor shall exercise the powers and discharge the duties of the office 
to which designated until such time as a vacancy which may exist shall be filled in 
accordance with the Constitution or statutes; or until the officer (or his deputy or a 
preceding emergency interim successor) again becomes available to exercise the 
powers and discharge the duties of his office. (1959, c. 314, s. 5.) 

§ 162B-10. Formalities of taking office—At the time of their assumption of 
office, emergency interim successors shall take such oath as may be required for them 
to exercise the powers and discharge the duties of the office to which they may suc- 
ceed. Notwithstanding any other provision of law, no person, as a prerequisite to 
the exercise of the powers or discharge of the duties of an office to which he succeeds, 
shall be required to comply with any other provision of law relative to taking office. 
(1959, c. 314, s. 6.) 

§ 162B-11. Period in which authority may be exercised.—E,mergency interim 
successors, authorized to act pursuant to this article, are empowered to exercise the 
powers and discharge the duties of an office as herein authorized only after an attack 
upon the State of North Carolina, as defined herein, has occurred. The local govern- 
ing body, by a duly adopted resolution, may at any time terminate the authority of 
said emergency interim successors to exercise the powers and discharge the duties 
of office as herein provided. (1959, c. 314, s. 7.) 

§ 162B-12. Removal of designees——Until such time as the persons designated 
as emergency interim successors are authorized to exercise the powers and dis- 
charge the duties of an office in accordance with this article, including § 162B-11 
hereof, said persons shall serve in their designated capacities at the pleasure of the 
designating authority and may be removed or replaced by said designating authority 
at any time, with or without cause. (1959, c. 314, s. 8.) 

§ 162B-13. Disputes—Any dispute concerning a question of fact arising 
under this article with respect to an office in any political subdivision shall be ad- 
judicated by the local governing body and their decision shall be final. (1959, c. 314, 
$92) 
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Cuapter 163. ExEcTIONS AND ELEcTION Laws 

Chapter 163. 

Elections and Election Laws. 

SUBCHAPTER I. GENERAL 
JB ALAC AL WOUN IS, 

Article 1. 

Political Parties. 

Sec. ; ; 
163-1. Political party defined; creation of 

new party. 

Article 2. 

Time of Elections. 

163-2. For State officers. 
163-3. For presidential electors. 
163-4. For congressmen, legislators, county 

officers, and solicitors. 
163-5. For township offices. 
163-6. Filling vacancies for members of 

General Assembly. 
163-7. For vacancies in State offices. 

Article 3. 

State Board of Elections. 

163-8. State Board of Elections; appoint- 
ment; term of office. 

163-9. Meetings of Board; vacancies; pay. 
163-10. Duties of the State Board of Elec- 

tions. 

Article 4. 

County Board of Elections. 

163-11. County boards of elections; appoint- 
ments; term of office and quali- 
fications. 

163-12. Meetings of county boards of elec- 
tions; vacancies; pay. 

163-12.1. Compensation of board members 
and other personnel in counties 
having loose-leaf and visible 
registration system and per- 
manent registration. 

163-138. Removal of member of 
board of elections; 
cancies. 

163-14. Duties of county boards of elections. 
163-14.1. Executive secretaries to county 

boards in counties having loose- 
leaf and visible registration sys- 
tem and permanent registration. 

163-14.2. Creation of administrative and 
jurisdictional units and desig- 
nation of supervisory heads 
thereof in such counties. 

163-14.3. Power of boards of elections in 
such counties to authorize and 
publish unofficial reports of 
elections. 

county 

filling va- 

Article 5. 

Precinct Election Officers and 
Election Precincts. 

163-15. Appointment of registrars and 
judges of elections; qualifications; 
special registration commissioners 
in certain counties. 

Sec. 
163-16. Names of precinct officers published 

by board. 
163-17. Vacancies in precinct offices; how 

filled. 
163-18. Removal of precinct officers; rea- 

sons for. 
163-19. Compensations for certain duties 

relating to elections. 
163-20. Compensation of precinct officers. 
163-20.1. Compensation of precinct officers 

and personnel in certain coun- 
ties. 

163-21. Duties of registrars and judges of 
election. 

163-22. Election precincts established or 
altered. 

163-23. New registration of voters or re- 
vision of registration books; how 
made. 

Article 6. 

Qualification of Voters. 

163-24. Persons excluded from electoral 
franchise. 

163-25. Qualifications of electors; residence 
defined. 

163-26. Residence of women. 
163-27. Registration a prerequisite. 
163-28. Voter must be able to read and 

write; registrar to administer 
section. 

163-28.1. Appeal from denial of registration. 
163-28.2. Hearing on appeal before county 

board of elections. 
163-28.3. Appeal from county board of 

elections to superior court. 

Article 7. 

Registration of Voters. 

163-29. Qualification as to residence for 
voters; oath to be taken. 

163-30. When person can register on elec- 
tion day. 

163-31. Time when registration books shall 
be opened and closed; oath and 
duty of registrar; registration in 
certain counties; new registration 
when books destroyed or muti- 
lated. 

163-31.1. When registration a qualification 
to vote in certain counties hay- 
ing loose-leaf and visible regis- 
stration system. 

163-31.2. Permanent registration in such 
counties. 

163-31.3. Municipal corporations authorized 
to use county registration 
books. 

Article 8. 
Permanent Registration. 

163-32. Persons entitled to permanent reg- 
istration. 

163-33. Oaths administered; 
corded, 

WAames  te= 
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Sec. 
163-34. Registrar to return list to clerk of 

court; record. 
Clerks to certify list to Secretary 

of State. 
How permanent roll prepared and 
SSS! certified copies from 
roll. 

When copy of roll obtainable by 
clerk from Secretary of State. 

Copy of, or certificate from roll 
evidence of voter’s rights. 

Registration of voters removing 
residence. 

Educational qualification not ap- 
plicable to permanent registrants. 

State Board of Elections furnishes 
necessary blanks. 

163-42. Books constitute roll in Secretary 
of State’s office. 

Article 9. 

New State-Wide Registration 
of Voters. 

163-43. State-wide revision of registration 
books and relisting of voters in 
one general registration book. 

163-43.1. Procedure for registration in cer- 
tain counties having loose-leaf 
and visible registration system. 

163-44. State Board of Elections to dis- 
tribute new registration books 
and instruct county election of- 
ficials. 

County election board chairman to 
deliver new registration books to 
registrars and instruct them on 
their use. 

How new general registration book 
is to be used by registrar. 

New registration in discretion of 
county board of elections. 

Registration and poll books to be 
returned to chairman of county 
election board. 

Chairman of county board of elec- 
tions to keep registration books. 

163-49.1. Custody, etc., of records of reg- 
istration in counties having 
loose-leaf and visible registra- 
tion system. 

163-50. Change of party affiliation. 
163-51. Willful violations made 

meanor, 
163-52. Removal of chairman of county 

board for violations; appointment 
of successor. 

Article 10. 

Absent Voters. 

163-53. Registration of voters expecting to 
be absent during registration 
period. 

163-54. Who may vote an absentee ballot. 
163-55. Application for absentee ballot; 

form of application. 
163-56. Procedure for issuance of absentee 

ballot by county board. 
163-57. Container envelopes provided for 

absentee ballots; affidavit of ab- 
sent voter, 

163-35. 

163-36. 

163-37. 

163-38. 

163-39. 

163-40. 

163-41. 

163-45. 

163-46. 

163-47. 

163-48. 

163-49. 

misde- 

Sec. 
163-58. Instructions 

ballots. 
163-59. List of applications made in trip- 

licate; certificate of correctness. 
163-60. Absentee ballots with list of same 

for each precinct delivered to re- 
gistrars on election morning; copy 
mailed to State Board of Elec- 
tions. 

163-61. Ballots deemed voted upon delivery 
to precinct officials; opening, de- 
positing and recording; rejected 
ballots; challenges. 

163-62. Procedure for challenging absentee 
ballots on election day; appeals 
to county board. 

163-63. Register of applications declared 
a public record. 

163-64. Absentee voting where voting ma- 
chines are used. 

163-65. False statements under oath made 
misdemeanor. 

163-66. False statements not under oath 
made misdemeanor. 

163-67. Custody of applications, ballots, etc. 
163-68. Violations not otherwise provided 

for made misdemeanor. 
163-69. Reports of violations to Attorney 

General and solicitor. 
163-69.1. Articles 11 and 11A, relating to 

voting by servicemen, not ap- 
plicable. 

Article 11. 

Absentee Voting in Primaries by Voters 
in Military and Naval Service. 

163-70. Voting by persons in armed forces. 
163-71. Application for ballot; blanks fur- 

for voting absentee 

nished; name of applicant and 
other information entered on 
register. 

163-72. How ballot mailed to applicant. 
163-73. Envelope for return of ballot; form 

of certificate on envelope. 
163-74. Voting of ballot; mailing and de- 

livery to proper precinct; appli- 
cation of article 10 as to deposit- 
ing, voting, counting, certifying, 
etc. 

163-75. Preservation of envelopes in which 
ballots transmitted. 

163-76. Register of ballots a public record; 
posting list. 

163-77. Unlawful voting made 
meanor. 

Article 11A. 

Absentee Registration and Voting in 
General Elections by Persons in 

Military or Naval Service. 

163-77.1. Persons in armed forces, their 
wives, veterans, service civilians 
and members of Peace Corps 
may register and vote by mail. 

163-77.2. Application made to Secretary of 
State; transmitted to chairman 
of county election board. 

163-77.3. Duties of county chairman upon 
receipt of application; registra- 

misde- 
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Sec. 
tion and issuance of absentee 
ballots. 

163-77.4. Chairman to prepare list of per- 
sons registered; list to be posted 
at precinct. 

163-77.5. List constitutes valid registration: 
names not to be placed on reg- 
ular registration books. 

163-77.6. Chairman may register qualified 
persons who apply by mail di- 
rect to him for an absentee 
ballot. 

163-77.7. Article 10 on absentee voting ap- 
plicable except as otherwise 
provided herein. 

163-77.8. State Election Board to supervise 
administration of article; power 
to make regulations. 

163-77.9. Provisions applicable to absentee 
registration and voting in pri- 
maries. 

163-77.10. Printing and distribution of ab- 
sentee ballots and supplies. 

163-77.11. Expenses of administering arti- 
cle; how paid. 

163-77.12. Article inapplicable to persons 
after discharge from service; 
re-registration required. 

Article 12. 
Challenges. 

163-78. Registrar to attend polling place 
for challenges. 

163-79. How challenges heard. 
163-79.1. Registration records open to pub- 

lic in counties having loose- 
leaf and visible registration sys- 
tem and permanent registration; 
challenges in such counties. 

163-80. Challenge as felon; answer not used 
on prosecution. 

Article 13. 

Conduct of Elections. 

163-81. Special elections. 
163-82. Power of election officers to main- 

tain order. 
163-83. Voter may deposit his own ballot. 

Article 14. 

Counting of Ballots; Precinct Returns; 
Canvass of Votes and Preparation of 
Abstracts; Certification of Results 

by County Board of 
Elections. 

163-84. Proceedings when polls close; 
counting of ballots; report of vote 
to county board of elections. 

163-84.1. Precinct ballot counters in coun- 
ties having loose-leaf and vis- 
ible registration system and 
permanent registration; count- 
ing and tabulation of returns in 
such counties. 

163-84.2. Preservation of ballots; locking 
and sealing of ballot boxes; 
signing of certificates. 

163-85. How precinct returns are to be 
made and canvassed. 

Sec. 
163-86. County board of elections to can- 

vass returns and declare results. 
Grouping certain returns on same 

abstract. 
Preparation of original abstracts; 

where filed. 
Duplicate abstracts to be sent to 

State Board of Elections; pen- 
alty for failure to comply. 

Clerk of superior court to send 
statement of votes to Secretary 
of State in general election. 

Who declared elected by county 
board; proclamation of result. 

Chairman of county board of elec- 
tions to furnish county officers 
certificate of election, 

163-87. 

163-88. 

163-89. 

163-90. 

163-91. 

163-92. 

Article 15. 

Canvass of Returns for Higher Offices 
and Preparation of State Abstracts. 

163-93. State Board of Elections to canvass 
returns for higher offices. 

163-94. Meeting of State Board of Elections 
to canvass returns of the election. 

163-95. Meeting of State Board of Elec- 
tions to canvass returns of a 

special election for congressmen. 
163-96. Board to prepare abstracts and 

declare results of elections. 
163-97. Results certified to the Secretary of 

State; certificate of election is- 
sued. 

163-98. Secretary of State to record ab- 
stracts. 

Article 16. 

State Officers, Senators and 
Congressmen. 

163-99. Contested elections; how tie broken. 
163-100. Regular elections for Senators. 
163-101. Governor to fill vacancies until 

general election. 
Election of Senator to fill unex- 

pired term. 
Congressional districts specified. 
Election after reapportionment of 

congressmen. 
Special election for congressmen. 
Certificate of election for con- 
gressmen. 

163-102. 

163-103. 
163-104. 

163-105. 
163-106. 

Article 17. 

Election of Presidential Electors. 

163-107. Conduct of presidential election. 
163-108. Arrangement of names of presi- 

dential electors. 
163-109. How returns for President shall 

be made. 
163-110. Declaration and proclamation of 

results by State Board; casting 
of State’s votes for President 
and Vice-President. 

163-111. Compensation of presidential elec- 
tors. 

163-112. Penalty for presidential elector 
failing to attend and vote. 
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Article 18. Sec. 
Miscellaneous Provisions as to 163-138. State Board tabulates returns and 

General Elections. declares nominees. 
Gee 163-139. Returns of election boards to be 

163-113. Agreements for rotation of can- under oath. : 
didates in senatorial districts of 13-14. nies besa Cae ah 
more than one county. : Anes JOENY 5 P 

56S ees iG ake esa CIe TdT Attorney General to aid board 
sion; when term begins. i b A 

+ : : : y advice and as to forms. 
ees Sieanneea feared ee wee of 163-142. Returns, eer and aig 

163-115.1. Copies of registration in coun- fee ee ae ek Site bo Rae 

ee having loose-leaf and vis” 463.143, Election board may refer to bal- 
wk peepee oes system and lot boxes to resolve doubts. permanent registration. ’ whe : 

163-116. Forms for returns sent to proper Se Perea te defined for primary 

nT by State Board of Hlec- 463.445. Pee vacancies among candi- 
: ates. 

SUBCHAPTER II. PRIMARY 

163-117. 
163-118. 

aioys Jala hes 

163-120. 

163-121. 
163-122. 

163-123. 
163-124. 

163-125. 

163-126. 

163-127, 

163-128. 

163-129, 

163-130, 

163-131. 

163-132. 

ELECTIONS. 

Article 19. 

Primary Elections. 
Date for holding primaries. 
Primaries governed by general 

election laws. 
Notices and pledges of candi- 

dates; with whom filed. 
Filing fees required of candidates 

in primary. 
Fees erroneously paid refunded. 

163-145.1. Death of candidate prior to pri- 
mary election; filling vacancy; 
procedure. 

163-146. Contests over primary results. 
163-147. Notice of candidacy to indicate va- 

cancy; votes only effective for 
vacancy indicated. 

SUBCHAPTER III. GENERAL 
ELECTION LAWS. 

Article 20. 

Election Laws of 1929. 

Payment of expense for primary 163-148. Applicable to all subdivisions of 
elections. State. 

Registration of voters. 163-149. Preparation and distribution of 
Notices filed by candidates to be ballots; definitions. 

certified; printing and distribu- 163-150. Applicable to all issues submitted 
tion of ballots. to people; form of ballot. 

Only official ballots to be voted; 163-151. Ballots; provisions as to; names of 
contents and printing of ballots. candidates and issue. 

How primary conducted; voter’s 163-152. Independent candidates put upon 
rights; polling books; informa- ballot, upon petition. 
tion given; observation allowed. 163-153. Becoming candidate after the offi- 

163-126.1. Permanent poll record in coun- cial ballots have been printed; 
ties having loose-leaf and vis- provision as to the ballots. 
ible registration system. 163-154. Withdrawal of candidate. 

Counting ballots and certifying re- 163-155. Number of ballots; what ballots 
sults. shall contain; arrangement. 

Names to be printed on official 163-156. Ballots for each precinct wrapped 
ballots; where only one candi- separately. 
date. 163-157. Number of ballots to be furnished 

Primaries for county offices; can- polling places. 
didates to comply with require- 163-158. Ballot boxes. 
ments. 163-159. Sample ballots. 

Primaries for county offices; no- 163-160. Distribution of ballots and boxes. 
tices of candidacy and official 163-161. Destroyed or stolen ballots; how 
ballots. replaced; reports as to. 

Primaries for county offices; vot- 163-162. Duties and compensation of reg- 
ing and returns. istrars; bystander sworn in on 

Primary ballots; provisions as to failure of registrar or judge to 
names of candidates _ printed serve. 
thereon. 163-163. Voting booths; arrangement and 

163-133. 

163-134. 
163-135. 

163-136. 

163-137, 

Boxes for county officers; how 
labeled. 

Sole candidate declared nominee. 
Primaries for township and pre- 
cinct officers. 

Returns of precinct primaries; 
preservation of ballots. 

County board tabulates results of 
primaries; returns in duplicate. 

394 

number of; provisions as to. 
163-163.1. Consolidation of precincts, etc., 

for district voting in certain 
counties. 

163-164. Regulations for opening polls; oath 
of judges and registrars. 

163-165. No loitering or electioneering al- 
lowed within 50 feet of polls; 
regulations for voting at polling 



Sec. 

163-166. 

163-167. 
163-168. 

163-169. 
163-170. 

163-171. 

163-172. 

163-173. 

163-174. 

163-175. 

163-176. 

163-177. 
163-178. 

163-179. 
163-180. 

163-181. 

163-182. 

163-183. 

163-184. 

163-185. 

163-186. 

163-187. 

Cuapter 163. ELEctions AND ExLEcrtion Laws 

places; banners or placards; 
guard rail; diagram. 

Delivery of ballot to voter; testing 
registration. 

Marking ballots by voter. 
Depositing of ballots; signature of 

voter if challenged; delivery of 
poll books to chairman of county 
board of elections. 

Manner and time of voting. 
Who allowed in room or enclo- 

sure; peace officers. 
Ballots not taken from polls; other 

ballots for spoiled ballots; de- 
livery to county board of elec- 
tions. 

Assistance to voters in elections; 
counties excepted. 

Aid to persons suffering from 
physical disability or illiteracy; 
counties excepted. 

Assistance to illiterate or disabled 
voter in primary. 

Method of marking ballots; im- 
properly marked ballots; when 
not counted. 

Offenses of voters; interference 
with voters; penalty. 

Offenses of election officers. 
Reading and numbering the bal- 

lots; certificate of result; de- 
livery of boxes to board of 
elections. 

Hours of primaries and elections. 
Application to all primary elec- 

tions; repeal of conflicting law; 
one-party primary officials se- 
lected from party. 

Assistants at polls; when allowed 
and amount to be paid. 

Watchers; challengers; 
excepted. 

Supervision over primaries and 
elections; regulations. 

Ballots furnished absentee elec- 
tors; when deemed voted be- 
fore sunset; deposit in boxes. 

Fraud in connection with absentee 
vote; forgery. 

Public officials violating subchap- 
ter disqualified from holding of- 
fice and voting. 

Definitions as applied to munici- 
pal primaries and elections. 

counties 

163-187.1. Automatic voting machines. 
163-187.2. Adoption of voting machines. 
163-187.3. Providing machines. 
163-187.4. General provisions as to conduct 

of elections. 
163-187.5. [Repealed.] 

Article 21. 

Corrupt Practices Act of 1931. 
Sec. 
163-188. 
163-189. 
163-190. 

163-191. 

163-192. 

163-193. 

163-194. 
163-195. 

163-196. 

163-197. 
163-198. 

163-199. 

163-200. 

Title of article. 
Definitions. 
Detailed accounts to be kept by 

candidates and others. 
Detailed accounting to candidates 

of persons receiving contribu- 
tions. 

Detailed accounting of persons 
making expenditures. 

Statements under oath of pre- 
primary expenses of candidates; 
report after primary. 

Contents of such statements. 
Statements required of campaign 

committees covering more than 
one county; verification of state- 
ments required. 

Certain acts declared misdemean- 
ors. 

Certain acts declared felonies. 
Compelling self-incriminating tes- 

timony; person so testifying ex- 
cused from prosecution. 

Duty of Attorney General and 
solicitors to investigate viola- 
tions of article. 

Duty of Secretary of State and 
superior court clerks to call for 
required statements and report 
violations. 

Article 22. 

Other Offenses against the Elective 

163-201. 

163-202. 

163-203. 
163-204, 

163-205. 
163-206. 

163-207. 

163-208. 

163-209. 

163-210. 
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Franchise. 

Intimidation of voters by officers 
made misdemeanor. 

Disposing of liquor at or near 
polling places. 

False oath of voter in registering. 
Willful failure of registration of- 

ficer to discharge duty. 
[Repealed. ] 
Using funds of insurance com- 

panies for political purposes. 
Convicted officials; removal from 

office. 

Article 23. 

Petitions for Elections. 
Registration of notice of circula- 

tion of petition. 
Petition void after one year from 

registration. 
Limitation on petitions heretofore 

circulated. 
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SUBCHAPTER I. GENERAL ELECTIONS. 

Articieé 1. 

Political Parties. 

§ 163-1. Political party defined; creation of new party.—A political party 
within the meaning of the election laws of this State shall be: 

(1) Any group of voters which, at the last preceding general State election, 
polled for its candidate for Governor, or for presidential electors, in the 
State at least ten per cent of the entire vote cast therein for Governor, or 
for presidential electors ; or 

(2) Any group of voters which shall have filed with the State Board of Elec- 
tions by twelve o’clock noon, on or before the first day of July preceding 
the day on which a general State election is held petitions signed by ten 
thousand persons who are at that time registered and qualified voters 
in this State, declaring their intention to organize a new State political 
party, the name of which party shall be stated on the petitions together 
with the name and address of the State chairman thereof, and also there 
shall be set forth on the petitions a declaration of their intention of par- 
ticipating in the next succeeding election and affiliating with said new 
State political party by voting for the nominees thereof. The signatures 
of the persons signing such petitions shall be proven before some officer 
authorized to take acknowledgments of deeds and other instruments 
which may be recorded and such acknowledgments certified by such 
officer, or the genuineness of such signatures shall be proven by the oath 
and examination before such officer by a person in whose presence the 
petitions were signed and such proof certified by such officer. Such 
petitions must be accompanied by certificates signed by the chairman 
of the county boards of elections in the several counties in which signa- 
tures to the petitions are obtained, certifying that the signatures on the 
petitions have been checked against the registration books and showing 
the number and indicating by check marks on the petitions the names of 
the petitioners who are duly qualified and registered voters in such 
county. The group of petitioners shall pay to the chairman of the county 
boards of elections who check the signatures on the petitions a fee of five 
cents for each name checked on the petitions. 

No such group of petitioners shall assume a name or designation which shall be 
so similar, in the opinion of the State Board of Elections, to that of an existing 
political party as to confuse or mislead the voters at an election, and which name or 
designation shall not contain the same word that appears in the name or designation 
of any existing State political party. When any new political party has qualified 
for participation in an election as herein required, and has furnished to the State 
Board of Elections by the first day of August prior to the election the names of such 
of its nominees named in a convention of such party, for State, congressional and 
national offices as is desired to be printed on the official ballots, it shall be the duty of 
the State Board of Elections to cause to be printed on the official ballots furnished 
by it to the counties the names of such nominees. No names of any candidates of 
any new party shall be printed on the county ballots in any county for the first election 
held after the filing of such petitions. When any political party fails to cast ten 
per cent of the total vote cast at any election for Governor or for presidential electors, 
it shall cease to be a political party within the meaning of this chapter: Provided, that 
notwithstanding any other provision of this section, any group of voters which at the 
1948 general election polled for its candidates for presidential electors in the State 
at least three per cent of the total vote cast therein for presidential electors shall be 
deemed to be a political party within the meaning of the election and primary laws of 
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this State until the regular general election of 1952 is held. (1901, c. 89, s. 85; Rev., 
SEA 27, oa Sa L Gt ad. Cy LOOas hed GAD 6c 0/120 8.51 3) 

Cross Reference.—As to definition of 
political party for primary elections, see 
§ 163-144. 

Editor's Note—The 1949 amendment 
rewrote this section. Among other changes, 
the 1949 amendment to this section wrote 
into it a number of administrative regula- 
tions adopted by the State Board of Elec- 
tions in 1948, some of which were found 
in States’ Rights Democratic Party v. State 
Board of Elections, 229 N. C. 179, 49 S. E. 
(2d) 379 (1948), to be repugnant to the 
intention of the law as then written. 27 
N. C. Law Rev. 455. 

See 11 N. C. Law Rev. 226, for review and 
comment on this section. For note on 
definition of political parties, see 11 N. C. 
Law Rev. 148 et seq. 

For case law survey on elections, see 41 
N. C. Law Rev. 433. 

This chapter repeals prior laws on the 
same subject. Window v. Morton, 118 N. 
C. 486, 24 S. E. 417 (1896). 

Applicable to Municipal Elections.—The 
machinery provided by this chapter for as- 
certaining and declaring the successful 
candidate in an election applies to all mu- 
nicipal elections. State v. Proctor, 221 N. 
C. 161, 19 S. E. (2d) 234 (1942). 

This section confers upon any qualified 
voter the legal right to sign a petition for 
the creation of a new political party irre- 
spective of whether such voter has partic- 
ipated in the primary election of an ex- 
isting political party during the year in 
which the petition is signed, and regula- 
tions of the State Board of Elections are 
invalid if they undertake to establish and 
enforce the rule that a qualified voter is 
ineligible to join in a petition for the cre- 
ation of a new political party during a 
year in which he has voted in the primary 
election of an _ existing political party. 
States’ Rights Democratic Party v. State 
Board of Elections, 229 N. C. 179, 49 S. E. 
(2d) 379 (1948). 
The primary laws have no application to 

new political parties created by petition 
under this section. By express legislative 
declaration, such laws apply only to ex- 
isting political parties “which, at the last 
preceding general election, polled at least 

three (now ten) per cent of the total vote 
cast therein for’ Governor, or for presi- 
dential electors. The law permits a new 
political party created by statutory peti- 
tion to select its candidates in its own way. 
States’ Rights Democratic Party v. State 
Board of Elections, 229 N. C. 179, 49 S. E. 
(2d) 379 (1948). 
Duty of State Board of Elections.— 

Upon the filing of a petition under this sec- 
tion for the creation of a new political party, 
it is the duty of the State Board of Elec- 
tions, in the first instance, to determine 
whether the petition is in accordance with 
the statutory requirements. States’ Rights 
Democratic Party v. State Board of Elec- 
tions, 229 N. C. 179, 49 S. E. (2d) 379 
(1948). Note effect of 1949 amendment. 
As § 163-151 specifies that ballots for use 

in general elections shall be printed and de- 
livered to the county boards of elections 
“at least thirty days previous to the date 
of elections,” the indisputable purpose of 
the provision of this section as it stood prior 
to the 1949 amendment concerning the time 
for filing a petition for the creation of a 
new political party was to afford the State 
Board of Elections approximately sixty days 
as the time in which to determine the suf- 
ficiency of the petition and to print ballots 
for use in the general election bearing the 
names of the nominees of the new political 
party in the event the petition for its crea- 
tion was found to conform to the statute. 
States’ Rights Democratic Party v. State 
Board of Elections, 229 N. C. 179, 49 S. E. 
(2d) 379 (1948). 

Notice and Hearing Required before 
Rejection of Petition—Manifestly the 
statutes creating the State Board of Elec- 
tions and defining its duties contemplate 
that the Board shall give petitioners for 
the creation of a new political party under 
this section notice and an opportunity to 
be heard in support of their petition before 
rejecting it or adjudging it insufficient. In- 
deed, notice and hearing in such case are 
necessary to meet the constitutional re- 
quirement of due process of law. States’ 
Rights Democratic Party v. State Board of 
Elections, 229 N. C. 179, 49 S. E. (2d) 379 
(1948). 

ARTICLE 2. 

Time of Elections. 

§ 163-2. For State officers—On Tuesday next after the first Monday in No- 
vember, in the year of our Lord one thousand nine hundred and four, and every four 
years thereafter, an election shall be held in the several election precincts in each 
county for the following officers: Governor, Lieutenant-Governor, Secretary of 
State, Auditor, Treasurer, Superintendent of Public Instruction, Attorney General, 
and other State officers whose terms last for four years, and at said time and every 
two years thereafter, elections shall be held in the several election precincts in each 
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county for other State officers whose election is not otherwise provided for by law. 
(1901, c.89..8.-3.; Rey, ,8. 4295 Geass 14) 

Cross Reference.—See § 147-4. 

§ 163-3. For presidential electors—On the Tuesday next after the first 
Monday in the month of November, in the year of our Lord one thousand nine 
hundred and eight, and every four years thereafter, or on such days as the Congress 
of the United States shall have directed, a poll shall be opened in each of the precincts 
of the State for the election of electors of President and Vice-President of the 
United States, the number of whom is to be equal to the number of Senators and 
Representatives in Congress to which this State may be entitled, and the persons 
shall be electors for the State as aforesaid, and the voting place in each ward or 
precinct shall be the same as in elections for members of the General Assembly, unless 
cane by the county board of elections. (1901, c. 89, s. 77; Rev., s. 4294; C. S., 
S20915.) 

§ 163-4. For congressmen, legislators, county officers, and solicitors.—On the 
Tuesday next after the first Monday in November, in the year of our Lord one 
thousand nine hundred six, and every two years thereafter, an election shall be held 
in the several election precincts in each county for members of the House of Repre- 
sentatives of the Congress of the United States in the several districts, and members 
of the General Assembly for their respective counties and districts. At the same 
time and in the same manner as members of the General Assembly are elected, sub- 
ject to whether the term is for two years or four as by law provided, an election shall 
be held in each county for a clerk of the superior court, register of deeds, sheriff, 
coroner, county surveyor, county commissioners, where the county commissioners 
are elected by the people, and in such counties as have one, a county treasurer, and 
other officers; and at such times an election shall be held in the several solicitorial 
districts for the office of solicitor. (Const., art. 4, s. 24; 1901, c. 89, s. 1; Rev., s. 
4296; C.§., s. 5917; 1935, c. 362; 1943, c. 134, s. 4.) 

Editor’s Note—The 1943 amendment Cited in Rider v. Lenoir County, 236 N. 
substituted “solicitorial districts” for “ju- C. 620, 73 S. E. (2d) 913 (1952). 
dicial districts” near the end of the section. 

§ 163-5. For township offices——On the first Tuesday after the first Monday 
in November, in the year of our Lord one thousand nine hundred and six, and every 
two years thereafter, an election shall be held in each township for the office of 
constable, and also for justices of the peace in such counties as elect them by a vote 
of the people, and all other officers elected by a vote of the township. (1901, c. 89, 
S25 Revisis34297 > Cs5a6n0918.) 

Cross Reference.—As to municipal elec- 
tions, see § 160-29 et seq. 

Creation of New ‘Township—Election 
upon Reasonable Notice—Where the leg- 
islature has created a new township and 

public good requires the offices to be im- 
mediately filled, the commissioners may 
order an election upon reasonable notice. 
Grady v. County Comm., 74 N. C. 101 
(1876). 

the time for election has passed, as the 

§ 163-6. Filling vacancies for members of General Assembly.—lIf a vacancy 
shall occur in the General Assembly by death, resignation or otherwise, the said 
vacancy shall be filled immediately by the Governor appointing the person recom- 
mended by the executive committee of the county in which the deceased or resigned 
member was resident, being the executive committee of the political party with which 
the deceased or resigned member was affiliated at the time of his election. (1901, 
C89; Ss: 7A REeviysi4298 1 Cos iisn 09 LON O47 ce5Oonsel 1953; ca llOl emia 

Editor’s Note—The 1947 amendment 
added the former second paragraph. 

The 1963 amendment rewrote this section. 
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§ 163-7, For vacancies in State offices—Whenever any vacancies shall exist 
by reason of death, resignation, or otherwise, in any of the following offices, to wit, 
Secretary of State, Auditor, Treasurer, Superintendent of Public Instruction, At- 
torney General, Solicitor, Justices of the Supreme Court, judges of the superior 
court, or any other State officer elected by the people, the same shall be filled by 
elections, to be held in the manner and places and under the same regulations and 
rules as prescribed for general elections, at the next regular election for members 
of the General Assembly which shall occur more than thirty days after such 
vacancy, except as otherwise provided for in the Constitution. (1901, c. 89, ss. 4, 
73; Rev., s. 4299; C. S., s. 5920.) 

Section Inapplicable to Governor and 
Lieutenant-Governor._When the General 
Assembly enacted this section, it clearly 
recognized that the Governor and the 
Lieutenant-Governor were not subject to 

its provisions and that is the reason the 
section contains the provision, “except as 
otherwise provided for in the Constitution.” 
Thomas vy. State Board of Elections, 256 
N. C. 401, 124 S. E. (2d) 164 (1962). 

ARTICLE 3. 

State Board of Elections. 

§ 163-8. State Board of Elections; appointment; term of office—All of the 
terms of office of the present members of the State Board of Elections shall expire 
on May 1, 1953, or when their successors in office are appointed and qualified. The 
State Board of Elections shall consist of five electors whose terms of office shall 
begin on May 1, 1953, and shall continue for four years, and until their successors 
are appointed and qualified. The Governor shall appoint the members of this Board 
and likewise shall appoint their successors every four years at the expiration of each 
four-year term. Not more than three members of said Board shall be the same 
HOMvieamaltyes GOL ACHOONS no IN CV.) Su AGU eC Os, SHOAL st1 935, Ce lLOoos, 1's 
1953, c. 428.) 

Editor’s Note——The 1933 amendment 
changed this section and those following 
by increasing the term of office from two 
to four years and consolidating a number 

of provisions of the old law. See 11 N. C. 
Law Rev. 227. 

The 1953 amendment rewrote this section. 

§ 163-9. Meetings of Board; vacancies; pay.—The State Board of Elections 
shall meet in Raleigh whenever the chairman of said Board shall call such meetings 
as may be necessary to discharge the duties and functions imposed upon said Board 
by this chapter at such times and places as he may appoint. At the first meeting held 
after the appointment of members for a new term, the members shall take the oath of 
office and the Board shall then organize by electing one of its members chairman 
and another secretary of said board. 

The chairman of the State Board of Elections shall call a meeting of the Board 
upon the application in writing of any two members thereof, or if there be no chair- 
man, or if the chairman does not call such meeting, any three members of said 
Board shall have power to call a meeting of the Board and any duties imposed or 
power conferred by this chapter may be performed or exercised at such meeting, 
although the time for performing or exercising the same prescribed by this chapter 
may have expired; and if at any meeting any member of said Board shall fail to 
attend, and by reason thereof there is a failure of a quorum, the members attending 
shall adjourn from day to day, for not more than three days, at the end of which 
time, if there should be no quorum, the Governor may remove the members so failing 
to attend summarily and appoint their successors. 

Any vacancy occurring in the said Board shall be filled by the Governor, and the 
person so appointed shall fill the unexpired term. 

The members of the Board shall receive in full compensation for their services 
four dollars per day for the time they are actually engaged in the discharge of their 
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duties, together with their actual traveling expenses, and such other expenses as are 
necessary and incidental to the discharge of the duties imposed by this chapter. 
(1901, ¢: 89,'s. 7; Rev., ss. 2760,4301; 'C. $.7's.5922 ;.1933,:c, 165, s, 12) 

§ 163-10. Duties of the State Board of Elections.—It shall be the duty of 
the State Board of Elections: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 

(15) 

To appoint, in the manner provided by law, all members of the county 
boards of elections, and to advise such members of such boards as to the 
proper methods of conducting primaries and elections. 

To prepare rules, regulations and instructions for the conduct of primaries 
and elections. 

To publish and furnish to the county boards of elections and other election 
officials, from time to time, a sufficient number of indexed copies of all 
election laws then in force. 

To publish, issue and distribute such explanatory pamphlets as in the 
opinion of the Board should be issued to the electorate. 

To furnish to the county boards of elections such registration and poll 
books, cards, blanks, instructions and forms as may be necessary for the 
registration of voters and holding elections in the respective counties. 

To determine, in the manner provided by law, the forms of ballots, the 
forms of all blanks, instructions, poll books, tally sheets, abstract and 
return forms, and certificates of elections to be used in primaries and 
elections. 

To prepare, print and distribute to the county boards of elections all ballots 
for use in any primary or election held in the State which the law provides 
shall be printed and furnished by the State to the counties, and to instruct 
the county boards of elections as to the printing of their county and 
local ballots. 

To certify to the several county boards of elections the names of such 
candidates for district offices who are required to file notice of candidacy 
with the State Board of Elections, but whose names are required to be 
printed on the county ballots. 

To require such reports from the several county boards and election officers 
as are provided by law, or as may be deemed necessary. 

To compel the observance, by election officers in the counties, of the re- 
quirements of the election laws, and the State Board of Elections shall 
have the right to hear and act on complaints arising by petition or other- 
wise, on the failure or neglect of a county board of elections to comply 
with any part of the election laws pertaining to their duties thereunder. 
And the State Board of Elections shall have power to remove any 
member of a county board of elections for neglect or failure in his duties 
and to appoint a successor. 

To investigate when necessary or advisable, the administration of election 
laws, frauds and irregularities in elections in any county, and to report 
violations of the election laws to the Attorney General or solicitor of the 
district for further investigation and prosecution. 

To tabulate the primary and election returns and to declare the results of 
same, and to prepare abstracts of the votes cast in each county in the 
State for such offices as is provided by law shall be tabulated by the 
State Board of Elections. 

To keep a minute book showing a record of all proceedings and findings at 
each meeting of the State Board of Elections, which book shall be kept 
in the office of the State Board of Elections. 

To make such recommendations to the Governor and legislature relative to 
the conduct and administration of the primaries and the elections in the 
State as it may deem advisable. 

To have the general supervision over the primaries and elections in the 
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State and it shall have the authority to make such reasonable rules and 
regulations with respect to the conduct of primaries and elections as it 
may deem advisable: Provided same shall not conflict with any provisions 
of the law. 

(16) The State Board of Elections may, under such rules and regulations as it 
may prescribe, when it deems it necessary and advisable, authorize the 
chairman of any county board of elections to delegate the authority to 
any other member of such county board of elections to receive applica- 
tions for and to issue absentee ballots in any primary or general election ; 
provided, the chairman of any county board of elections may in his dis- 
cretion decline to delegate any other member of said board to receive 
applications for and to issue absentee ballots. 

In the performance of these enumerated duties, the chairman of the State Board 
of Elections shall have the power to administer oaths, issue subpoenas, summon 
witnesses, compel the production of papers, books, records, and other evidence; and 
to fix the time and place for hearing any matter relating to the administration and the 
enforcement of the election laws: Provided, however, the place of hearing shall be 
had in the county where the irregularities are alleged to have been committed. (1901, 
OU tsa7, 7 hev.,)s. 4002; CS; s.5923 311933; 7165, 's. 11311945) cy 982. ) 

Editor’s Note.—The 1945 amendment in- 
serted subdivision (16). ‘The title of the 
amendatory act purports to amend this 
section but there is no reference to the sec- 
tion in the body of the act. 
Supervisory and Other Powers.—The 

State Board of Elections has general su- 
pervision over the primaries and elections 
in the State, with authority to promulgate 
legally consistent rules and regulations for 
their conduct, and to compel the observ- 
ance of the election laws by county boards 
of elections, and the duty of the State 
Board to canvass the returns and declare 
the count, does not affect its supervisory 
power, which perforce must be exercised 
prior to the final acceptance of the returns 
made by the county boards. Burgin v. 
North Carolina State Board, 214 N. C. 140, 
198 S. E. 592 (1938). 

Board May Make Rules and Regulations 
Not in Conflict with Law.—The General 
Assembly has conferred upon the State 
Board of Elections power to make reason- 

able rules and regulations for carrying into 
effect the law it was created to administer, 
but has annexed to the grant of this power 
the express limitation that such rules and 
regulations must not conflict with any pro- 
visions of such law. It seems clear that 
this specific restriction would have been 
inseparably wedded to the authority granted 
even if the statutes had been silent with 
respect to it. This is true because the Con- 
stitution forbids the legislature to delegate 
the power to make law to any other body. 
States’ Rights Democratic Party v. State 
Board of Elections, 229 N. C. 179, 49 S. E. 
(2d) 379 (1948). 

Cited in Swaringen y. Poplin, 211 N. C. 
700, 191 S. E. 746 (1937); Ponder v. North 
Carolina State Board of Elections, 233 N. 
C. 707, 65 S. E. (2d) 377 (1951); Strickland 
v. Hill, 253 N. C. 198, 116 S. E. (2d) 463 
(1960); Bazemore v. Bertie County Board of 
Elections, 254 N. C. 398, 119 S. E. (2d) 637 
(1961). 

ARTICLE 4, 

County Board of Elections. 

§ 163-11. County boards of elections; appointments; term of office and 
qualifications.—There shall be in every county in the State a county board of 
elections to consist of three persons of good moral character, who are electors in the 
county in which they are to act, who shall be appointed by the State Board of Elec- 
tions on the Friday preceding the tenth Saturday preceding each primary election, 
and whose terms of office shall continue for two years from the time of their appoint- 
ment and until their successors are appointed and qualified. Not more than two 
members of the county board of elections shall belong to the same political party, 
and the State chairman of each political party shall have the right to recommend 
three electors in each county for such offices, and it shall be the duty of the 
State Board of Elections to appoint said county board from the names thus recom- 
mended: Provided, that said chairman shall recommend such persons at least fifteen 
days before the tenth Saturday before the primary election is to be held. 

No person shall serve as a member of the county board of elections who holds any 

401 



§ 163-12 Cu. 163. Exections AND Exxction Laws § 163-12.1 

elective public office or who is a candidate for any office in the primary or election. 
No person, while acting as a member of a county board of elections, shall serve 

as a county campaign manager of any candidate in a primary or election. (1901, c. 
89, s#6# Revs44303 #OrS 5555924511933 Koal6o4s.-2 11 O45 Ce ons aoe ae, 
G. 67238 S18 495576867 sels 

Editor’s Note.——The 1933 amendment 
made ineligible as a member of the county 

1949 amendment added the last paragraph. 
The 1955 amendment inserted ‘on the 

board any office holder or candidate in a 
primary or general election. See 11 N.C. 
Law Rev. 228. 

The 1945 amendment rewrote the proviso 

Friday preceding the tenth Saturday” in 
lieu of “on the tenth Saturday” formerly 
appearing in the first sentence of the first 
paragraph. 

at the end of the first paragraph, and the 

§ 163-12. Meetings of county boards of elections; vacancies; pay.—The 
county board of elections in each county in the State shall meet in their respective 
counties at the courthouse at noon on the ninth Saturday before each primary 
election, and a majority being present, they shall take the oath of office and shall 
then organize by electing one of its members chairman and another member secre- 
tary, and it may meet at such other times and places as the chairman of said board, 
or any two members thereof may direct, for the performance of such duties as 
required by law. 

Whenever a vacancy occurs in the membership of a county board of election, the 
State chairman of the political party of the vacated member shall have the right to 
recommend two electors for such office, and it shall be the duty of the State Board 
of Elections or the chairman of the State Board of Elections to fill the vacancy 
from the names thus recommended. 

The members of the county board of elections shall receive in full compensation 
for their services fifteen dollars per day for the time they are actually engaged in 
the discharge of their duties, together with such other expenses as are necessary 
and incidental to the discharge of their duties: Provided, that the chairman of a 
county board of elections shall receive for his services, when actually engaged in 
the discharge of his duties, the sum of fifteen dollars per day. Provided further 
that the board of county commissioners of a county shall have the right and au- 
thority, in lieu of the provisions of this section relating to the compensation of the 
chairman of the county board of elections, to pay additional compensation to the 
chairman other than that mentioned above. (1901, c. 89, s. 11; Rev., s. 4304; 
Ce Sets 592519235" cull “So 1S 1035 .c. 165.16, 2. ahd ee Gan) aoe eo ance 
[Op Se 2 L900, © ALO Beth, Coll Ol, See, | Yo/ Ca losas. Lau ec 20S els) 

Local Modification—Hyde, Iredell and 
Nashi; 19415 ic. 3054 s-0c. 

Editor’s Note.—Prior to the 1923 
amendment this section required that the 
board of elections should meet not later 
than the first Monday in September. The 
1941 amendment added the proviso at the 
end of the section. 

The 1945 amendment increased the com- 
pensation first mentioned in the last para- 
graph from three to five dollars per day, 
and increased the compensation of the 
chairman from five to seven dollars per day. 

The first 1953 amendment rewrote the 

ment increased the compensation of board 
members in the third paragraph from five 
to ten dollars, and the compensation of 
the chairman from seven to ten dollars. 
It also added the second proviso to the 
third paragraph. The 1957 amendment 
increased the compensation of board mem- 
bers in the third paragraph from ten to 
fifteen dollars. The 1959 amendment sub- 
stituted “ninth Saturday” for “seventh 
Saturday” in the first paragraph. It also 
increased the compensation of the chair- 
man from ten dollars to fifteen dollars in 
the third paragraph. 

second paragraph. The second 1953 amend- 

§ 163-12.1. Compensation of board members and other personnel in counties 
having loose-leaf and visible registration system and permanent registration.— 
In counties in which a modern loose-leaf and visible registration system has been 
established as permitted by G. S. 163-43, with a full time and permanent registration 
as authorized by G. S. 163-31 and 163-31.2, the members of the county board of 
elections shall be paid such compensation for the performance of their duties as shall 
be fixed in the discretion of the county commissioners of such county, and the execu- 
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tive secretaries, if such be named, and all special registration commissioners, other 
clerks, employees and other board personnel of such county board of elections shall 
be paid such compensation for the performance of their duties as shall be fixed in 
the discretion of the county board of elections, by and with the consent and approval 
of the board of county commissioners of the county. (1953, c. 843; 1955, c. 800; 
TOO SiGe U3) Seeks.) 

Editor’s Note-——The 1955 amendment in- appearing near the beginning of the sec- 
serted “one or more municipalities with a tion. 
population in excess of 10,000” in lieu of The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 
population in excess of 35,000” formerly 

§ 163-13. Removal of member of county board of elections; filling vacancies. 
—The State Board of Elections shall have the power to remove from office any 
member of the county board of elections for incompetency, failure of duty, fraud, 
or for any other satisfactory cause. When any member of the county board shall 
be removed by the State Board, the vacancy occurring shall be filled by the State 
Board of Elections. Whenever a vacancy occurs in the membership of a county 
board of elections for any other cause than removal by the State Board of Elections, 
the State chairman of the political party of the vacating member shall have the right 
to recommend two electors for such office and it shall be the duty of the State Board 
of Elections or the chairman of the State Board of Elections to fill the vacancy 
from the names thus recommended. (1901, c. 89, s. 11; Rev., s. 4305; 1913, c. 138; 
Otero 20 lo) Cals! ton ll 923305 19681933 pes LOdes, 25 1953, c.410hs42:) 

Editor’s Note—The 1933 amendment of this section comprising the third sen- 
changed this section by adding fraud as a_ tence. 
cause for removal of a member of the board. Cited in Hill v. Britt, 231 N. C. 713, 58 
See 11 N. C. Law Rev. 228. S. E. (2d) 727 (1950). 
The 1953 amendment rewrote the part 

§ 163-14, Duties of county boards of elections—The boards of elections 
within their respective jurisdictions by a majority vote shall exercise, in the manner 
herein provided, all powers granted to such boards in this chapter, and shall perform 
all the duties imposed by law which shall include the following: 

(1) To establish, define, provide, rearrange and combine election precincts. 
(2) To fix and provide the places for registration, when required, and for hold- 

ing primaries and elections. 
(3) To provide for the purchase, preservation and maintenance of booths, 

ballot boxes, books, maps, flags, blanks, cards of instructions, and other 
forms, papers and equipment as may be used in registration, nominations 
and elections. 

(4) To appoint and remove its clerk, assistant clerks, and employees, and all 
registrars, judges, clerks and other officers of elections, and to fill 
vacancies, and to designate the ward or district and precinct in which 
each shall serve. 

(5) To make and issue such rules, regulations and instructions, not inconsistent 
with law, or the rules established by the State Board of Elections as 
they may deem necessary for the guidance of election officers and voters. 

(6) To advertise and contract for the printing of ballots, and other supplies 
used in registrations and elections. 

(7) To provide for the issuance of all notices, advertisements, and publications 
concerning elections required by law. 

(8) To provide for the delivery of ballots, poll books and other required papers 
and materials to the polling places. 

(9) To cause the polling places to be suitably provided with stalls and other 
supplies required by law. 

(10) To investigate irregularities, nonperformance of duties, or violations of 
laws by election officers and other persons; to administer oaths, issue 
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subpoenas, summon witnesses, and compel the production of books, 
papers, records, and other evidence in connection with any such in- 
vestigation; and to report the facts to the prosecuting attorney. 

(11) To review, examine and certify the sufficiency and validity of petitions 
and nomination papers. 

(12) To receive the returns of primaries and elections, canvass the returns, 
make abstracts thereof and transmit such abstracts to the proper au- 
thorities provided by law. 

(13) To issue certificates of election to county officers and members of the 
General Assembly, except State Senators in districts composed of more 
than one county. 

(14) To keep minute book of proceedings of board. 
(15) To prepare and submit to the proper appropriating officers a budget esti- 

mating the cost of elections for the ensuing fiscal year. 
(16) To perform such other duties as may be prescribed by law or the rules of 

the State Board of Elections. (1901, c. 89, s. 11; Rev., s. 4306; C. S., 
S. 092731924 CH1S1,' Sx2gnl 927 ACZZO0, Smee Ss CalOyese ss) 

Editor’s Note—The 1933 amendment 
changed this section so as to consolidate 
and enumerate the duties and powers of 
the board under sixteen clauses. Several 
of these were new or partly new with the 
amendment. See 11 N. C. Law Rev. 228. 

Board Must Act as Body.—When the 
State Board of Elections instructs certain 
county boards of elections to amend their 
respective returns in accordance with the 
State Board’s rulings on protests challeng- 
ing the validity of certain ballots, it is neces- 

sary for the county boards to hear the chal- 
lenges and make the amended returns, 
acting as a body in a duly assembled legal 
session, and action taken and amended re- 
turns made by two members of the county 
board of each county, respectively, without 
notice to the third member, are void 
as a matter of law. Burgin v. North Caro- 
lina State Board, 214 N. C. 140, 198 S. E. 
592 (1938). 

Cited in Swaringen v. Poplin, 211 N. C. 
700, 191 S. E. 746 (1937). 

§ 163-14.1. Executive secretaries to county boards in counties having loose- 
leaf and visible registration system and permanent registration.—In counties 
in which a modern loose-leaf and visible registration system has been established as 
permitted by G. S. 163-43, with a full time and permanent registration as authorized 
by G. S. 163-31 and 163-31.2, the county board of elections shall have the power 
and authority by a majority vote to designate and appoint from time to time execu- 
tive secretaries, and to delegate to such executive secretaries, by specific resolution, 
so much of the administrative details of election functions, duties and work of the 
county board of elections, the officers and members thereof, or the supervisory heads 
of county units, where such units have been established as provided by G. S. 163-14.2, 
as is now, or may hereafter be, vested in county boards of elections, its officers and 
members, by chapter 163 of the General Statutes of North Carolina, as said county 
board of elections may see fit by such majority vote to give to such executive secre- 
taries, and thereafter such executive secretaries shall act within the limitation of the 
authority and duties delegated and imposed upon them by the county board of elec- 
tions, as fully and to the same extent as though the same were actually done and 
performed by the county board of elections, its officers and members: Provided, that 
no delegation of the quasi-judicial or policy making duties and authority of the 
county board of elections shall be made. No person shall serve as an executive 
secretary who holds any elective public office or who is a candidate for any office in 
a primary or election, or who holds an official position with any political party. 
(19537 C2843 3519556. B00 7196379503 ter 19) 

Editor’s Note.—The 1955 amendment in- appearing near the beginning of the sec- 
serted “one or more municipalities with a tion. 
population in excess of 10,000” in lieu of The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 
population in excess of 35,000” formerly ; 

§ 163-14.2. Creation of administrative and jurisdictional units and desig- 
nation of supervisory heads thereof in such counties.—In counties in which a 
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modern loose-leaf and visible registration system has been established as permitted 
by G. S. 163-43, with a full time and permanent registration as authorized by G. S. 
163-31 and 163-31.2, the county board of elections may, by a resolution passed by 
a majority vote, divide said county into two or more administrative and jurisdic- 
tional units and specify by name the member of the county board of elections who 
shall serve in the capacity of supervising head of said specified unit of the county. 
Upon a certification of this resolution by the county board of elections to the State 
Board of Elections, the member of the county board of elections, specified as the 
administrative and supervisory head of such unit, shall thereafter possess all of the 
authority and powers and be charged with all of the duties with respect to the unit 
of the county so specified in said resolution as are now, or may hereafter be, specified 
for chairmen of county boards of elections. Such division of a county into units for 
administrative supervision and authority shall be subject to immediate revocation 
at any time by the county board of elections upon a resolution passed by a majority 
vote and filed with the State Board of Elections. Whenever a county board of 
elections has divided a county into administrative and supervisory units under the 
provisions of this section, it is authorized to divide the registration and other records 
as they pertain to the administrative and supervisory units created, and to maintain 
separate offices in each of the administrative and supervisory units created. The 
creation of such administrative units and designation of supervisory heads shall be 
in addition to the general powers and authority of the officers of the county board 
of elections and shall not be a limitation thereof. (1953, c. 843; 1955, c. 800; 1963, 
ers03 75a 17) 

Editor’s Note.—The 1955 amendment in- appearing near the beginning of the sec- 
serted “one or more municipalities with a tion. 
population in excess of 10,000” in lieu of The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 
population in excess of 35,000” formerly 

§ 163-14.3. Power of boards of elections in such counties to authorize and 
publish unofficial reports of elections——In counties in which a loose-leaf and 
visible registration system has been established as permitted by G. S. 163-43 with 
a full time and permanent registration as authorized by G. S. 163-31 and 163-31.2, 
the county board of elections is authorized to require each registrar, immediately 
following the counting of ballots in any primary or general election, to report the 
same personally, by telephone or otherwise to the county board of elections, the 
report to be unofficial and to have no binding effect upon the official county canvass 
to follow thereafter. The county board of elections is authorized to publish the 
reports so received from the registrars to the press and to radio and television sta- 
tions in such manner and upon such terms and conditions as it may think proper. 
The method and manner of receiving such precinct reports from the registrars and 
the publication of the same, as aforesaid, shall be by and with the consent and ap- 
proval of the board of county commissioners. The expense thereof shall be fixed 
in the discretion of the county board of elections by and with the consent and ap- 
proval of the county commissioners. (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1.) 

Editor’s Note.—The 1955 amendment in- lation in excess of 35,000” formerly ap- 
serted “one or more municipalities with a pearing near the beginning of the section. 
population in excess of 10,000” in lieu of The 1963 amendment deleted the words 
“two or more municipalities, with a popu- inserted by the 1955 amendment. 

ArtIcLE 5. 

Precinct Election O fficers and Election Precincts. 

§ 163-15. Appointment of registrars and judges of elections; qualifications; 
special registration commissioners in certain counties——The county boards of 
elections, at the first meeting herein provided to be held on the seventh Saturday 
before each primary election, shall select one person of good repute who shall act 
as registrar and two other persons of good repute who shall act as judges of election 
for each election precinct in the respective counties for both the ensuing primary and 
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general election, whose terms of office shall continue for two years from the time 
of their appointment, or until their successors are appointed and qualified, and who 
shall conduct the primaries and elections within their respective precincts. Each 
registrar and judge of election so appointed shall be able to read and write and 
they shall be residents of the precincts for which they are appointed. The chair- 
man of each political party in each county shall have the right to recommend from 
three to five electors in each precinct, who are residents of the precinct, and who 
shall be of good moral character and able to read and write, for appointment as 
registrar and for judges of election in each precinct, and such appointments may be 
made from such names so recommended: Provided, such recommendations are 
made by the seventh Saturday before each primary election: Provided, further, that 
in any primary, when only one political party participates in such primary then all 
of the precinct officials selected for holding such primary shall be chosen only from 
such political party so participating. In a primary, where more than one political 
party participates, and in the general election, not more than one judge of election 
in each precinct shall be of the same political party with that of the registrar. No 
person holding any office or place of trust or profit under the government of the 
United States, or the State of North Carolina, or any political subdivision thereof, 
shall be eligible to appointment as an election official: Provided that nothing herein 
contained shall extend to officers in the militia, notaries public, justices of the peace, 
commissioners of public charities, or commissioners for special purposes. No per- 
son who is a candidate shall be eligible to serve as a registrar or judge or assistant. 

Provided that in counties in which a modern loose-leaf and visible registration 
system has been established as permitted by G. S. 163-43 with a full time and 
permanent registration as authorized by G. S. 163-31 and 163-31.2, the county 
board of elections may at such time select such additional persons of good repute 
as may be deemed necessary who shall act as special registration commissioners, 
who shall serve for two years at the will of the board of elections, and whose au- 
thority may be terminated at any time without cause. Such special registration 
commissioners shall take the oath required of regular registrars and shall there- 
after be qualified and have the authority to receive applications and administer 
oaths for registration but shall have no powers or duties relative to the holding of 
any primary or general election. All registrations executed and sworn to before 
special registration commissioners shall be official registrations only when received 
and approved by the county board of elections, which, acting through its officers, 
shall have the power to register electors to the extent only of reviewing, processing, 
rejecting or completing applications received by it from the special registration 
commissioners. Such special registration commissioners shall be selected upon 
nomination in the same manner as that provided for nomination of regular registrars. 
All registrars shall have the authority to register any qualified citizen within such 
county, and all special registration commissioners shall have the authority to receive 
applications and to administer oaths for registration, at any time or place within 
such county, regardless of the precinct residence of the registrar, the special registra- 
tion commissioner, or of the citizen applying for registration: Provided, however, 
that the county board of elections in any county covered by this paragraph shall 
have power to limit the authority of registrars to their own precincts, wards, or 
election districts and to limit the areas over which any special registration com- 
missioners may exercise authority to receive applications and administer oaths for 
registration. 

The registrars, judges and assistants shall, before entering upon their duties, 
have the oath of office administered to them by some officer authorized to ad- 
minister oaths. (1901, c. 89, s. 8; Rev., s. 4307; C. S., s. 5928; 1933, c. 165,'s, 
35, 1947 te.0005, S025 1993, 0Cu O40 1 Can l Oles.po. 1950 Ce 00s a1 O57 aCe, een es 
19635 Co SUA. toeLe) 

Local Modification—Durham: 1937, c. Editor’s Note—The 1933 amendment 
299. rewrote this section. See 11 N. C. Law 
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Rey. 228. And the 1947 amendment re- 
wrote the next to last sentence of the first 
paragraph. 

The first 1953 amendment inserted the 
second paragraph. And the second 1953 
amendment struck out a former sentence 
of the first paragraph which read: “The 
county boards of elections shall also have 
the right to appoint assistants for such 
precincts where there are more than three 
hundred registered voters when deemed 
advisable.” 

The 1955 amendment inserted ‘fone or 
more municipalities with a population in 
excess of 10,000” in lieu of “two or more 
municipalities, each with a population in 
excess of 35,000” formerly appearing at the 
beginning of the second paragraph. 

The 1957 amendment added the proviso 
at the end of the second paragraph. 

The 1963 amendment deleted the words 
inserted by the 1955 amendment. 

Except for McPherson y. Burlington, the 
following cases were decided under § 5969 
of the Consolidated Statutes, repealed by 
Public Laws of 1933, ch. 165, s. 7. How- 
ever, these cases seem applicable to the 
present law as the provisions of former 
§ 5969 are substantially set forth in the 
instant section. 

Party of Person Appointed by Board of 
Elections.—Upon failure of a chairman of 
the State executive committee of a political 
party to designate judges of election on be- 
half of such party, the persons appointed 
must belong to the political party for which 
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they are appointed. Harkins v. Cathey, 
119 N. C. 649, 26 S. EF. 136 (1896). 

The board of elections has no authority to 
appoint two registrars from the same party 
in the same voting precinct. Mullen v. 
Morrow, 123 N. C. 773, 31 S. E. 1003 (1898). 
Mandamus to Compel Board to Appoint 

Proper Persons.—Where the chairman of 
the State executive committee of one po- 
litical party fails to designate the judges of 
election for a particular county for and on 
behalf of such party, and the clerk of the 
superior court (now county board of elec- 
tions) under the exercise of the power of 
appointment given in this section, appoints 
persons not having the requisite qualifica- 
tions, the chairman of the executive com- 
mittee of another political party in such 
county may bring mandamus to compel the 
appointment of proper persons. Harkins v. 
Cathey, 119 N. C. 649, 26 S. E. 136 (1896). 
Appointment of Registrars in Violation 

of Residence Requirements.—W here neither 
the regular registrar of a precinct nor the 
person appointed registrar for one day under 
§ 163-17 resided in the area in which the 
special annexation election was held, never- 
theless, they were at least de facto registrars 
during the time they served as such, and in 
the absence of any evidence that the result 
of the election was affected thereby, their 
appointments would be deemed irregulari- 
ties but insufficient to void the election. 
McPherson vy. Burlington, 249 N. C. 569, 107 
S. E. (2d) 147 (1959). 

§ 163-16. Names of precinct officers published by board.—The county board 
of elections shall, immediately after the appointment of the registrars and judges 
of elections as herein provided, publish the names of the persons so appointed, at 
the courthouse door of said county, and shall notify each person appointed of his 
or her appointment, either by letter or by having a notice to be served upon said 
persons by the sheriff. (1901, c. 89, s. 16; Rev., s. 4308; C. S., s. 5929; 1923, c. 
Ls oon Cl Oy S43.) 

§ 163-17. Vacancies in precinct offices; how filled—If any registrar or judge 
of election shall fail to perform the duties of his office, and for that, or for any other 
cause be removed from office, or shall die or resign, or if there shall for any other 
cause be a vacancy in said office, the chairman of the county board of elections may 
appoint another in his place, of the same political party, and have such person or 
persons notified of the appointment. If any person appointed judge of election shall 
fail to attend at the polls at the hour of opening the same, the registrar of the town- 
ship, ward or precinct shall appoint some suitable elector of the same political party 
as the judge failing to attend, if practicable, to act in his stead, who shall be by him 
sworn before acting. If the registrar shall fail to appear at the polls, then the judges 
of election may appoint another to act as registrar, who shall also be sworn before 
ACS meee oe DCU SETOU): Coo, cued sl 90,0. LOD, 5.3, } 

Cross Reference.—See note to § 163-15. 

§ 163-18. Removal of precinct officers; reasons for—The county board of 
elections shall have power to remove any registrar or judge of elections appointed 
by it for incompetency, failure to discharge the duties of office, failure to qualify 
within the time prescribed by law, fraud or for any other satisfactory cause. (1901, 
COONS wl Revens«45 105 Cums.6595 319335. C. 1606S. 30), 
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§ 163-19. Compensation for certain duties relating to elections.—The regis- 
trar shall receive three cents for each name registered in the new registration when 
ordered, and thereafter in the revision of the registration book he shall receive one 
cent for each name copied from the original registration book: Provided, that in 
addition to the compensation hereinbefore allowed the registrar, it shall be lawful 
for the county commissioners to pay to the registrar such additional compensation 
as may be by them considered just and fair. The registrar or judge of election who 
shall act as returning officer shall be allowed three dollars, to be payable out of the 
county treasury. ; 

Each sheriff shall receive thirty cents for each notice he is required to serve 
under the law provided for holding elections. ‘The compensation allowed officers 
shall be paid by the county treasurer after being audited by the board of county 
commissioners. 

Clerks and registers of deeds shall also be allowed the usual registration fees 
for recording the election returns, to be paid by the county. (1901, c. 89, ss. 11, 
62; 1905, c. 434; Rev., ss. 2784, 4304; 1907, c. 760; 1919, c. 61; C. S., s. 3917.) 

Editor’s Note——Session Laws 1947, c. 
496 made the compensation provided by 
this section applicable in Ashe County. 

§ 163-20. Compensation of precinct officers.—Judges of elections and assist- 
ants shall each receive for their services on the day of a primary or election the sum 
of ten dollars ($10.00). The registrar shall receive the sum of fifteen dollars 
($15.00) per day for his services on the day of a primary or election, and shall also 
receive the sum of fifteen dollars ($15.00) per day for each Saturday during the 
period of registration that he attends at the polling place for the purpose of register- 
ing voters. Any person sworn in to act as registrar or judge of election shall re- 
ceive the same compensation as the registrar and judge: Provided, that markers 
appointed for assisting voters in marking their ballots shall not receive any compen- 
sation therefor: Provided, further, that the registrars and judges of elections shall 
receive the same compensation for attending any meeting called by the chairman 
of the county board of elections relating to their duties in any primary or election: 
Provided, further, that the board of commissioners of any county may provide for 
additional compensation for such precinct election officials. (1901, c. 89, s. 42; Rev., 
SP43 11 IClS., Swedes 1ee/, C.200ese ee 1931, t 204s. Ol Oso tC Ose mas 
1935; ¢. AZ 1s. T1939, e264, sole 10d ec. 304 ree) 04s coy soe 5 aoa ees 
nOo, Sills LOS] Ce LOOO es Is 1 O57 -c1 cts) 

Local Modification.—Beaufort, Chowan, 
Person: 1941, c. 304, s. 2; Bladen, Wake: 
1935, c. 421; Hyde: 1935, c. 421; 1941, c. 
304, s. 2; Lincoln: 1963, c. 874; Mecklenburg: 
1937, c. 382; Watauga: 1939, c. 264. 

Editor’s Note-——The 1935, 1939, 1945 and 

1951 amendments increased the compensa- 
tion. The 1941 amendment added the 
second proviso, and the 1945 amendment 
added the last proviso. 

The 1947 amendment struck out “and 

pensation whatsoever” formerly appearing 
at the end of the second sentence. It also 
struck out from the end of the last proviso 
“in precincts where the duties of those elec- 
tion officials require services for a substan- 
tial period of time after the closing of the 
polls.” 

The 1957 amendments substituted “ten 
dollars” for “seven dollars” in the first 
sentence, and “fifteen dollars” for “ten dol- 
lars” in the second sentence. 

said registrar shall receive no other com- 

§ 163-20.1. Compensation of precinct officers and personnel in certain coun- 
ties.—In counties in which a modern loose-leaf and visible registration system 
has been established as permitted by G. S. 163-43, with a full time and permanent 
registration as authorized by G. S. 163-31 and 163-31.2, the registrars shall receive 
for their registration services such compensation as shall be fixed in the discretion 
of the county board of elections, by and with the consent and approval of the board 
of county commissioners of the county, and the registrars, judges of election, as- 
sistants, clerks, ballot counters, and other precinct election personnel shall be paid 
such compensation for the performance of their duties as shall be fixed in the dis- 
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cretion of the county board of elections, by and with the consent and approval of the 
board of county commissioners of the county. (1953, c. 843; 1955, c. 800; 1963, c. 
DUS Senls) 

Editor’s Note.—The 1955 amendment in- population in excess of 35,000” formerly 
serted “one or more municipalities with a appearing near the beginning of the section. 
population in excess of 10,000” in lieu of || The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 

§ 163-21. Duties of registrars and judges of election—The registrars and 
judges of election shall perform such duties as are provided by law, which duties 
shall consist of: 

(1) The fair and impartial conduct of the primaries and elections within their 
respective precincts on the day of election. 

(2) The enforcement of peace and good order in and about the place of regis- 
tration and voting. They shall especially keep the place of access of the 
electors to the polling place open and unobstructed, prevent and stop 
improper practices or attempts to obstruct, intimidate or interfere with 
any elector in registering or voting. They shall protect challengers and 
witnesses against molestation and violence in the performance of their 
duties, and may eject from the polling place any such challenger or 
witness for violation of any provisions of the election laws. They shall 
prevent riots, violence, tumult or disorder. In the discharge of these 
duties they may call upon the sheriff, police, or other peace officers to: 
aid them in enforcing the law. They may order the arrest of any per- 
son violating any provision of the election law, but such arrest shall not 
prevent such person from registering or voting if he is entitled so to do. 
The sheriff, all constables, police officers and other officers of the peace, 
shall immediately obey and aid in the enforcement of any lawful order 
made by the precinct election officials in the enforcement of the election 
laws. The registrar and judges of election of any precinct, or any two 
of such election officials, shall have the authority to deputize any person 
or persons as police officers to aid in maintaining order at a voting 
precinct. 

(3) The registrar shall have in his charge the actual registration of voters 
within his precinct and shall attend the polling place on the days re- 
quired for the registration of new voters and for hearing challenges, but 
in the performance of these duties the registrar shall be subject to the 
observance of such reasonable rules and regulations as the county board 
of elections may prescribe not inconsistent with the law. 

(4) The registrar shall have charge of the registration book on the day of elec- 
tion or primary for passing on the registration of voters who present 
themselves at the polls for the purpose of voting. 

(5) One of the judges of election shall keep a poll book in which shall be 
entered the name of every person who shall vote in the primary or 
election. The poll and registration books shall be signed by the registrar 
and judges of election at the close of any primary or election and filed 
with the chairman of the county board of elections. 

(6) The registrars and judges shall hear challenges on the right of electors to 
vote as provided by law. 

(7) The registrars and judges shall count the votes cast in their precinct and 
make such return of same as is provided by law. 

(8) The precinct officers shall make such an accounting to the chairman of the 
county board of elections for ballots and for election supplies as required 
Dy daw. (1901 ,"c: 90, su4tl; Rev. s. 4512 °°C. 5,8: 0953, 1933, c._165, 
See SO eos Bayo L947. CU a.) 

Editor’s Note—The 1947 amendment a former statute that in the absence of 
added the last sentence of subdivision (2). fraud it is not material to the validity of an 
Absence of Judges.—It was held under election that the persons appointed judges 
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to hold it electioneered, or were absent Applied in Ponder v. Cobb, 257 N. C. 
from their posts at different times during 281, 126 S. E. (2d) 67 (1962). 
the day. Wilson y. Peterson, 69 N. C. 113 Cited in Swaringen v. Poplin, 211 N. C. 
(1873). 700, 191 S. E. 746 (1937). 

§ 163-22. Election precincts established or altered—The county boards of 
elections may, in their respective counties, adopt the present election precincts, or 
they may establish new precincts, but the election precincts and polling places as 
now fixed in each county shall remain as they now are until altered. In the case of 
the alteration of the election precincts or polling places therein, they shall give 
twenty days’ notice thereof, prior to the beginning of the registration period, in some 
public journal, or in lieu thereof, in three public places in such county, and at the 
courthouse door. And the county board of elections shall have power from time 
to time, after dividing their counties into election precincts, to establish, alter, dis- 
continue, or create such new election precincts in their respective counties as they 
may deem expedient, giving twenty days’ notice thereof, prior to the beginning of 
registration period, by advertising in some public journal, or in lieu thereof, in 
three public places in such county, and at the courthouse door. If any polling place 
is changed in any precinct, like advertisement of such change shall be given. And 
there shall be at least one polling place in every township, conveniently located for 
a majority of the voters. (Rev., s. 4313; 1913, c. 53; C. S., s. 5934; 1921, c. 180; 
19335) 0816592530) 

§ 163-23. New registration of voters or revision of registration books; how 
made.—The county board of elections shall have power from time to time to 
order a revision of the registration book of any precinct in any township and to 
order a new registration for any precinct; and if and when a new registration is 
ordered, notice shall be given as hereinbefore provided for the alteration of an 
election precinct or polling place: Provided, however, when a new registration or 
revision is ordered as herein provided for, the names of all persons who have been 
registered under the absentee voters’ law shall remain upon the registration books 
unless the said persons so registered have died or otherwise become disqualified 
electors. The several county boards of elections shall have power to revise the 
registration books of any precinct and may require them to be purged of illegal or 
disqualified voters, after notice to such voters as herein directed. When an order 
for revision is made by said county board of elections, it shall be directed to the 
registrar and judges of election of the precinct to which it relates, directing said 
officials to meet at the polling place on the first Saturday for the registration of 
voters, before any primary or general election, and to prepare from the registration 
books a list of the names of registered voters, with their names and addresses as 
appearing on the registration books, who are, in the opinion of said precinct officials, 
dead or disqualified by removal from said precinct or county for the length of time 
prescribed by law to be disqualified to vote in that particular precinct. When such 
list is prepared it shall, within forty-eight hours, be delivered to the chairman of 
the county board of elections, who shall cause to be mailed to each of the names on 
said list, at his or her address as shown on said list, a notice requiring such person 
to appear at the polling place for the precinct in which they are registered, on the 
Saturday prescribed for hearing challenges, and show that they are legally entitled 
to vote in that particular precinct, or in lieu of a personal appearance at the precinct 
on the day named for hearing challenges, such person may furnish such satisfactory 
evidence by mail or otherwise, that he or she is qualified to vote in said precinct. 
Upon failure of such person to make such personal appearance on challenge day, 
or upon failure of such person to offer satisfactory evidence that he or she is qualified 
and entitled to vote in said precinct in the approaching primary or general election, 
their names shall be stricken off the registration book. After due investigation, 
such precinct officers shall strike from the registration book the names of all such 
persons found by them to be dead or disqualified to vote by removal from the pre- 
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cinct for such time as prescribed by law shall disqualify them from voting in such 
recinct. 

NY However, in the event that any person, whose name has been removed from the 
registration book by said county board of elections as having been disqualified to 
vote in that precinct should appear at the polling place on election day and give 
satisfactory evidence to the registrar and judges that he had never received any 
notice by mail or otherwise of his name being placed among the list of disqualified 
voters in that precinct, and can satisfy said officials that he is qualified to vote in 
that precinct, then such person’s name shall be placed back on the registration book 
and he shall be allowed to vote in said precinct as before. (1905, c. 510; Rev., s. 
ASIA LOOOY C2 SOFC StS oOo WL OZIM CEILS NS 8301 9332 CR 16a S¥o8) 

Local Modification—Graham: 1957, c. registrations of voters and revisions of the 
119. registration books was rewritten by the 

Cross Reference.—As to State-wide reg- 1933 amendment, See 11 N. C. Law Rev. 
istration of voters, see § 163-43 et seq. 228. 

Editor’s Note.—The provision for new 

ARTICLE 6. 

Qualification of Voters. 

§ 163-24. Persons excluded from electoral franchise——The following classes 
of persons shall not be allowed to register or vote in this State, to wit: First, persons 
under twenty-one years of age; second, idiots and lunatics ; third, persons who have 
been convicted or confessed their guilt in open court, upon indictment, of any crime 
the punishment of which is now or may hereafter be imprisonment in the State’s 
prison, unless such person shall have been restored to citizenship in the manner 
prescribed by law. (1901, c. 89, s. 14; Rev., s. 4315; C. S., s. 5936.) 

Cross Reference.—As to restoration of Board of Elections, 254 N. C. 398, 119 S. E. 
citizenship, see chapter 13. . (2d) 637 (1961). 

Cited in Bazemore v. Bertie County 

§ 163-25. Qualifications of electors; residence defined.—Subject to the ex- 
ceptions contained in the preceding section, every person born in the United States 
and every person who has been naturalized, and who shall have resided in the State 
of North Carolina for one year and in the precinct, ward, or other election district 
in which he offers to vote, thirty days next preceding the election shall, if otherwise 
qualified as prescribed in this chapter, be a qualified elector in the precinct, or ward 
or township in which he resides: Provided, that removal from one precinct, ward 
or other election district to another in this State shall not operate to deprive any 
person of the right to vote in the precinct, ward or other election district from which 
such person has removed until thirty days after such removal. 

All registrars and judges of elections, in determining the residence of a person 
offering to register or vote, shall be governed by the following rules, so far as they 
may apply: 

(1) That place shall be considered the residence of a person in which his habita- 
tion is fixed, and to which, whenever he is absent, he has the intention 
of returning. 

(2) A person shall not be considered to have lost his residence who leaves his 
home and goes into another State or county of this State, for temporary 
purposes only, with the intention of returning. 

(3) A person shall not be considered to have gained a residence in any county 
of this State, into which he comes for temporary purposes only, without 
the intention of making such county his permanent place of abode. 

(4) The place where the family of a married man or woman resides shall be 
considered and held to be his or her place of residence ; except that where 
the husband and wife have separated and live apart, the place where he 
or she resides the length of time required by the provisions of this 
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article to entitle a person to vote, shall be considered and held to be his 
or her residence. 

(5) Ifa person remove to another State or county within this State, with the 
intention of making such State or county his permanent residence, he 
shall be considered to have lost his residence in the State or county 
from which he has removed. 

(6) Ifa person remove to another State or county within this State, with the 
intention of remaining there an indefinite time and making such State 
or county his place of residence, he shall be considered to have lost his 
place of residence in this State or county from which he has removed, 
notwithstanding, he may entertain an intention to return at some future 
time. 

(7) School teachers who remove to a county for the purpose only of teaching 
in the schools of that county temporarily and with the intention or 
expectation of returning to the county of their parents or other relatives 
during the vacation period to live, and who do not have the intention of 
becoming residents of the county in which they have moved to teach, 
shall be considered residents of that county of their parents or other 
relatives for the purpose of voting. 

(8) Ifa person remove to the District of Columbia, or other federal territory, 
to engage in the government service, he shall not be considered to have 
lost his residence in this State during the period of such service, and 
the place where such person resided at the time of his removal shall be 
considered and held to be his place of residence. This rule shall also 
apply to employees of the State government who remove from one county 
to another within the State, unless a contrary intention is shown by 
such employee. 

(9) If a person goes into another State or county, and while there exercises 
the right of a citizen by voting in an election, he shall be considered to 
have lost his residence in this State or county. 

(10) All questions of the right to vote shall, except as otherwise provided 
herein, be heard and determined by the registrar and judges of election 
in the precinct where the question arose. (19th amendt. U. S. Const. ; 
amendt. State Const., 1920; 1901, c. 89, s. 15; Rev., s. 4316; C. S., s. 
5937; 1920) Hx Séss., C18 6..0; 1933.0, O00 sat 1119400 Ce / oe seg 
1955, c. 871, s. 2.) 

Editor’s Note——No changes were made in 
this section by the 1933 amendment as to the 
qualifications for suffrage, age, citizenship, 
literacy, and residence requirements, but 
ten rules are added to govern and aid regis- 
trars and judges of elections in determining 
the difficult problem of the voter’s legal 
residence. See 11 N. C. Law Rev. 229. 

The 1945 amendment inserted near the 
beginning of the first paragraph the words 
er person born in the United States 
and.” 

The 1955 amendment substituted “thirty 
days” in lieu of “four months” in the first 
paragraph and rewrote the proviso to such 
paragraph. 

Change of Voting Qualifications by Gen- 
eral Assembly.—The General Assembly 
cannot in any way change the constitutional 
qualifications of voters in State, county, 
township, city or town elections. People v. 
Canaday, 73 N. C. 198 (1875). 

Qualification for Municipal Suffrage— 
Qualifications for voting in a municipal elec- 
tion are the same as in a general election. 

People v. Canaday, 73 N. C. 198, 21 Am. 
Rep. 465 (1875); State v. Viele, 164 N. C. 
122, 80 S. E. 408 (1913); Gower v. Carter, 
194 N. C. 293, 139 S. E. 604 (1927). 
“Residence” Is Synonymous with Domi- 

cile—Residence as a prerequisite to the 
right to vote in this State, within the pur- 
view of N. C. Constitution, Art. VI, § 2, is 
synonymous with domicile, which denotes a 
permanent dwelling place to which a per- 
son, when absent, intends to return. State 
v. Chaplin, 228 N. C.°705, 47 S. E. (2d) 12 
(1948). See State v. Grizzard, 89 N. C. 115 
(1883). 
Meaning of “Residence” Is Judicial Ques- 

tion.—The meaning of the term ‘‘residence” 
for voting purposes, as used in Art. VI, § 
2 of the Constitution of North Carolina, is 
a judicial question. It cannot be made a 
matter of legislative construction. This is 
true because the legislature cannot pre- 
scribe any qualifications for voters differ- 
ent from those found in the organic law. 
State v. Chaplin, 228 N. C. 705, 47 S. E. (2d) 
12 (1948). 

412 



§ 163-26 

Length of Residence and Domicile—Evi- 
dence Thereof.—See People v. Teague, 106 
Nears 76 01 lo Ha 6652(1890). 

Evidence Insufficient to Show Loss 
of Domicile—Uncontroverted testimony 
which discloses that electors whose votes 
were challenged on the ground of nonresi- 
dence left their homes and moved to an- 
other state or to another county in this 
State for temporary purposes, but that at 
no time did they intend making the other 
state or the other county in this State a 
permanent home, is insufficient to support 
a finding that they had lost their domicile 
in the county for the purpose of voting. 
State v. Chaplin, 228 N. C. 705, 47 S. E. 
(2d) 12 (1948). 
The indefiniteness of an elector’s inten- 

tion to return to the county of his domicile 
is insufficient to establish loss of voting 
residence—no other having been acquired or 
intended. State v. Chaplin, 229 N. C. 797, 
48 S. E. (2d) 37 (1948). 

The right of teachers in a locality to vote 
therein is made to depend upon whether 
they were residents therein only for the 

Cu. 163. Erections AND Exgction Laws § 163-28 

that asks them of their intention to make 
the locality their legal residence, since the 
answer involves a question of law as to 
what constitutes a sufficient legal residence 
to qualify them to vote. State v. Carter, 
195 N. C. 697, 143 S. E. 513 (1928). 

Infants and Aliens—X was under 21 
years of age and Y was a citizen of Syria, 
not of North Carolina, at the time they 
voted. They were therefore disqualified to 
vote in an election for mayor. State v. 
Carter, 195 N. C. 697, 143 S. E. 513 (1928). 
Three Months Residence Prior to Elec- 

tion.—H testified that he had lived in C 
only three months before the election and 
that the defendant registered his name. For 
this reason he was not a qualified elector 
to vote in an election for mayor. State 
v. Carter, 195 N. C. 697, 143 S. E. 513 (1928). 

Conviction of Infamous Crime.—See In 
re Reid, 119 N. C. 641, 26 S. E. 337 (1896). 

Person Imprisoned for Misdemeanor.— 
See People v. Teague, 106 N. C. 576, 11 S. 
E. 665 (1890). 

Cited in Bazemore vy. Bertie County 
Board of Elections, 254 N. C. 398, 119 S. E. 

scholastic year. A question is incompetent (2d) 637 (1961). 

§ 163-26. Residence of women.—For the purpose of the registration and 
voting of women, the residence of a married woman living with her husband shall 
be where her husband resides, and of a woman living separate and apart from her 
husband or where for any reason her husband has no legal residence in this State, 
then the residence of such woman shall be where she actually resides. (Ex. Sess. 
LOR Lo S.0S see nS 095/11 ais) 

§ 163-27. Registration a prerequisite——Only such persons as are registered 
shall be entitled to vote in any election held under this chapter. (1901, c. 89, s. 12; 
Rey. 6, 40172 Coy, Ss. 0030.) 

Registration Is Necessary and Evidence tute one a qualified voter. Smith v. Wil- 
of Right to Vote—When duly made regis- 
tration is prima facie evidence of the right 
to vote. State v. Nicholson, 102 N. C. 465, 
9 S. E. 545 (1889); State v. Waldrop, 104 
N. C. 453, 10 S. E. 694 (1889). This section 
must be complied with in order to consti- 

mington, 98 N. C. 343, 4 S. E. 489 (1887); 
Pace v. Raleigh, 140 N. C. 65, 52 S. E. 277 
(1905). 

Cited in Bazemore v. Bertie County 
Board of Elections, 254 N. C. 398, 119 S. 
E. (2d) 637 (1961). 

§ 163-28. Voter must be able to read and write; registrar to administer 
section.—Every person presenting himself for registration shall be able to read 
and write any section of the Constitution of North Carolina in the English language. 
It shall be the duty of each registrar to administer the provisions of this section. 
POL enoors fl Geen eyp Seto lO Com.jG000395 192/5Cn LOU, Sind 3.1997, Co 25/, Sack.) 

Editor’s Note.—This section prior to the 
1927 amendment contained a proviso that 
the voter should show to the registrar that 
he or his ancestor was entitled to vote 
prior to January 1, 1867, in any state in the 
United States as provided by Art. 6, § 4 of 
the Constitution, and that if such voter was 
otherwise qualified he should be registered 
regardless of whether or not he could read 
or write. 

The 1957 amendment rewrote this section. 
The provisions of this section are valid, 

since such qualification is prescribed by the 
Constitution, Art. VI, § 4, and authority 
therein granted the legislature by Art. VI, 
§ 3, to enact general legislation to carry out 

the provisions of the article. Allison v. 
Sharp, 209 N. C. 477, 184 S. E. 27 (1936). 

See also, Lassiter v. Northampton County 
Board of Elections, 248 N. C. 102, 102 S. 
E. (2d) 853 (1958), affirmed in 360 U. S. 
45, 79 S. Ct. 985, 3 L. Ed. (2d) 1072 (1959). 

The provision of this section requiring 
all persons applying for registration to be 
able to read and write any section of the 
Constitution as an educational qualification 
to the right to vote is authorized and, 
since it applies alike to all persons who 
present themselves for registration to vote, 
it makes no discrimination based on race, 
creed or color, and therefore does not con- 
flict with the 14th, 15th or 17th Amend- 
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ments to the Constitution of the United 
States. Lassiter vy. Northampton County 
Board of Elections, 248 N. C. 102, 102 S. 
E. (2d) 853 (1958), affirmed in 360 U. S. 
45, 79 S. Ct. 985, 3 L. Ed. (2d) 1072 (1959). 
And the provision placing the duty upon 

the registrar is logical and reasonable, and 
does not constitute class legislation, since 
its provisions apply to all classes, and there 
being an adequate remedy at law if a reg- 
istrar, in bad faith or in abuse of power or 
discretion, should refuse to register a per- 
son duly qualified. Allison y. Sharp, 209 N. 
C. 477, 184 S. E. 27 (1936). 
Meaning of “Read and Write.”—The 

General Assembly intended the words 
“read and write’ as used in this section to 
have those meanings commonly attributed 
to them in ordinary usage. In construing 
that section, we give to the words their 
ordinary, natural and general meaning. 
Bazemore v. Bertie County Board of Elec- 
tions, 254 N. C. 398, 119 S. E. (2d) 637 
(1961). 

Section Provides Fair Method of Deter- 
mining Literacy.—The present requirement, 
applicable to members of all races, that the 
prospective voter “be able to read and write 
any section of the Constitution of North 
Carolina in the English language” seems 
to us to be one fair way of determining 
whether a person is literate, not a calculated 
scheme to lay springes for the citizen. It 
cannot be condemned on its face as a 
device unrelated to the desire of North 
Carolina to raise the standards for people 
of all races who cast the ballot. Lassiter v. 
Northampton Board of Elections, 360 U. 

Cnr. 163. Exkctions AND Exrction Laws § 163-28.2 

Shee Cid aed Or bt bed ab Ye Dy ike 
(1959). 

It does not contemplate the utmost pro- 
ficiency in reading and writing sections of 
the Constitution. Perfection is not the 
measure of qualification. ‘The standard is 
reasonable proficiency in reading and writ- 
ing any section of the Constitution in the 
English language. The occasional misspell- 
ing and mispronouncing of more difficult 
words should not necessarily disqualify. 
Bazemore v. Bertie County Board of Elec- 
tions, 254 N: C. 398, 119 S. E; (d) 637 
(1961). 
Writing from Dictation of Another Is 

Unreasonable.—Under the provisions of this 
section a test of literacy that requires an 
applicant for registration to write a section 
or sections of the Constitution from the 
reading and dictation of another, however 
fairly and clearly the same might be read 
and dictated, is unreasonable and beyond 
the clear intent of the statute. Bazemore 
v. Bertie County Board of Elections, 254 
N.C. 398, 119 S. E. (2d) 637 (1961). 

Challenging Section in Federal Court.— 
The question of whether this section should 
be declared void and its enforcement en- 
joined by a federal court on the ground 
that it was violative of rights under the 
federal Constitution would not be con- 
sidered until plaintiff's administrative rem- 
edies had been exhausted and the North 
Carolina Supreme Court had interpreted the 
provisions of the section in the light of 
the North Carolina Constitution. Lassiter 
v. Taylor, 152 F. Supp. 295 (1957). 

§ 163-28.1. Appeal from denial of registration—Any person who is denied 
registration for any reason may appeal the decision of the registrar to the county 
board of elections of the county in which the precinct is located. Notice of appeal 
shall be filed with the registrar who denied registration, on the day of denial or by 

_5:00 P. M. on the day following the day of denial. The notice of appeal shall be in 
writing, signed by the appealing party, and shall set forth the name, age and address 
of the appealing party, and shall state the reasons for appeal. (1957, c. 287, s. 2.) 

Cited in Lassiter v. Northampton County 
Board of Elections, 248 N. C. 102, 102 S. E. 
(2d) 853 (1958), affirmed in 360 U. S. 45, 

Bazemore v. Bertie County Board of Elec- 
tions, 254 N. C. 398, 119 S. E. (2d) 637 
(1961). 

791 OS. Ct.8985,43: LS Ed(2d)51072921959): 

§ 163-28.2. Hearing on appeal before county board of elections—Every 
registrar receiving a notice of appeal shall promptly file such notice with the county 
board of elections, and every person appealing to the county board of elections shall 
be entitled to a prompt and fair hearing on the question of such person’s right and 
qualifications to register as a voter. A majority of the county board of elections 
shall be a quorum for the purpose of hearing appeals on the question of registration, 
and the decision of a majority of the members of the board shall be the decision of 
the board. All cases on appeal to a county board of elections shall be heard de novo, 
and the board is authorized to subpoena witnesses and to compel their attendance 
and testimony under oath, and is further authorized to subpoena papers and docu- 
ments relevant to any matters pending before the board. If at the hearing the board 
shall find that the person appealing from the decision of the registrar is able to read 
and write any section of the Constitution of North Carolina in the English language 
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and if the board further finds that such person meets all other requirements of law 
for registration as a voter in the precinct to which application was made, the board 
shall enter an order directing that such person be registered as a voter in the precinct 
from which the appeal was taken. ‘The county board of elections shall not be 
authorized to order registration in any precinct other than the one from which an 
appeal has been taken. Each appealing party shall be notified of the board’s decision 
in his case not later than ten (10) days after the hearing before the board. (1957, 
CHLop ses) 

Cited in Lassiter v. Northampton County Bazemore v. Bertie County Board of Elec- 
Board of Elections, 248 N. C,.102,102 S.E. tions, 254 N. C.. 398, 119 S. E. (2d). 637 
(2d) 853 (1958), affirmed in 360 U. S. 45, (1961). 
W9-S5.5Ct? 985,38 Ly Hd. (2d)"1072° (1959); 

§ 163-28.3. Appeal from county board of elections to superior court.—Any 
person aggrieved by a final order of a county board of elections may at any time 
within ten (10) days from the date of such order appeal therefrom to the superior 
court of the county in which the board is located. Upon such appeal, the appealing 
party shall be the plaintiff and the county board of elections shall be the defendant, 
and the matter shall be heard de novo in the superior court in the same manner as 
other civil actions are tried and disposed of therein. If the decision of the court be 
that the order of the county board of elections shall be set aside, then the court 
shall enter its order so providing and adjudging that such person is entitled to be 
registered as a qualified voter in the precinct to which application was originally 
made, and in such case the name of such person shall be entered on the registration 
books of that precinct. The court shall not be authorized to order the registration 
of any person in a precinct to which application was not made prior to the proceeding 
in court. From the judgment of the superior court an appeal may be taken to the 
Supreme Court in the same manner as other appeals are taken from judgments of 
such court in civil actions. (1957, c. 287, s. 4.) 

Cited in Lassiter vy. Northampton County Bazemore v. Bertie County Board of Elec- 
Board of Blections, 248° N.C.1025102°S."E; «tions; 254° N. C. 398, 119 8S: E. (2d) 637 
(2d) 853 (1958), affirmed in 360 U. S. 45, (1961). 
WOR, 6900,03 0 Leta (2ajal072. C1959): 

ARTICLE 7. 

Registration of Voters. 

§ 163-29. Qualification as to residence for voters; oath to be taken.—In all 
cases the applicant for registration shall be sworn before being registered, and shall 
state as accurately as possible his name, age, place of birth, place of residence, stating 
ward if he resides in an incorporated town or city; and any other questions which 
may be material upon the question of identity and qualification of the said applicant 
to be admitted to registration. If the applicant for registration has removed from 
another precinct, ward or election district in the same city, town or township since 
his or her last registration, such applicant shall, before being allowed to register, fill 
out and sign a printed transfer certificate, furnished to the registrars by the chairman 
of the county board of elections prior to the opening of the registration period, notify- 
ing the registrar of the precinct from which the applicant has removed of the re- 
moval of said applicant from the former precinct and authorizing the said registrar 
to remove his or her name from the old precinct registration book. The transfer 
certificate shall be in substantially the following form: 
othe lweoistrariot Psa. he precinct, ........ County. 
I hereby certify that I have removed my residence from .......... voting pre- 

Cinctsaviiere lewasea! vecisterede leclorsct0 S22 Winns. . voting precinct within the 

same city, town or township, and I have this day applied for registration before 

the undersigned Registrar of this precinct where I now reside, and I hereby au- 
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thorize you to remove my name from your registration book as I am no longer 
qualified to vote in your precinct. 

Signéd!this 5.2% Se day "Ohmic ceee creel oe te 

Signature of Applicant 
Witness: 
A i Ale st vetee Registrar 
arate esis tem a eterebene are ws sees Precinct 

TLE Bhs SMES Address 

It shall be the duty of the registrar to sign said certificate as a witness to the 
applicant’s signature and immediately after the close of the registration period the 
registrar shall mail all of such certificates so filled out to the chairman of the county 
board of elections. Upon the receipt of such certificates from the registrars, it 
shall be the duty of the chairman of the county board of elections to mail immediately 
such certificates to the respective registrars of the precincts from which the applicants 
have removed, and upon receipt of same the registrars shall cancel the registration 
of such applicants on the books. 

The registrar, if in doubt as to the right of the applicant to register, may require 
other evidence satisfactory to him as to the qualification of the applicant. And there- 
upon, if the applicant shall be found to be duly qualified and entitled to be registered 
as an elector, the registrar shall register the applicant, giving his race opposite his 
name, and shall record his name, age, residence, place of birth, and the township, 
county, or state from whence he has removed, in the event of a removal, in the 
appropriate column of the registration books, and the registration books containing 
the said record shall be evidence against the applicant in any court of law in a pro- 
ceeding for false or fraudulent registration. Every person qualified as an elector 
shall take the following oath: 

I do solemnly swear (or affirm) that I will support the Constitution of the United 
States, and the Constitution of the State of North Carolina not inconsistent there- 
with; that I have been a resident of the State of North Carolina for one year and 
Ol Sth heats see township (precinct or ward) for thirty days; or that I was a 
resident. OF) sv ays paisns township (ward or precinct) on the ...... day of 
fe aie FR Metals d (being thirty days preceding the election) and removed therefrom to 

fete Wate Bees be township (ward or precinct), where I have since resided; that I am 
twenty-one years of age; that I have not registered for this election in any other 
ward or precinct or township. So help me, God. 

And thereupon the said person, if otherwise qualified, shall be entitled to register. 
Provided that in counties in which a modern loose-leaf and visible registration 

system has been established as permitted by G. S. 163-43, with a full time and 
permanent registration as authorized by G. S. 163-31 and 163-31.2, no registered 
voter shall be required to re-register upon moving from one precinct, ward or elec- 
tion district to another precinct, ward or election district in the same county, and 
in lieu thereof such removing elector shall file with the county board of elections, 
or with any registrar, or with any special registration commissioner, an affidavit 
setting forth the former residence, the new residence, the date of removal to the 
new residence, and further setting forth that all other qualifications to register and 
vote still exist as of the time of the former registration, upon such form as shall be 
prescribed by the county board of elections, and thereupon the county board of elec- 
tions, if the facts of such affidavit are found to be true, shall immediately transfer 
the registration of such citizen to the precinct, ward, or election district of the new 
residence of such person, and thereafter such person shall be considered registered 
and qualified to vote in the precinct, ward, or election district of the new residence; 
provided, however, that such affidavit requesting transfer shall be made not less than 
21 days prior to a primary or general election; provided, further, that the county 
boards of elections shall have authority to require the elector removing from one 
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precinct, ward, or election district to another precinct, ward, or election district in 
the same county to file the above-mentioned affidavit with the registrar of the pre- 
cinct, ward, or election district to which the elector has moved, with the registration 
commissioner authorized by the said board to receive such affidavit or with the county 
board of elections. (1901, c. 89, s. 12; Rev., s. 4319; C. S., s. 5940; Ex. Sess. 1920, 
CH93 1933 eciml6ous. dsl Olen 984, sal 1953)0..843 195520: 8005 ci871e se2: 
195707784) S0271 963; cF 303 fs.1:) 

Editor’s Note.—This section was amended 
in 1933 so as to require an applicant for 
registration removing from one precinct to 
another to present a certificate from the 
registrar of his former precinct showing 
that his name has been removed from the 
registration books of the former precinct 
before he is entitled to have his name placed 
on the registration books of another pre- 
cinct. See 11 N. C. Law Rev. 229. 

The 1951 amendment rewrote the part of 
this section pertaining to transfers. 

The 1953 amendment added the last par- 
agraph. The first 1955 amendment inserted 
“one or more municipalities with a popu- 
lation in excess of 10,000” in lieu of “two 
Or more municipalities, each with a popu- 
lation in excess of 35,000” formerly appear- 
ing near the beginning of the last para- 
graph, and the second 1955 amendment 
inserted “thirty days” in lieu of “four 
months” formerly appearing two places in 
the registration oath. 

The 1957 amendment added the proviso 
at the end of the last paragraph. 

The 1963 amendment deleted the words 
inserted by the 1955 amendment. 

In General.—While the General Assem- 
bly cannot add to the qualifications pre- 
scribed by the Constitution for voters, it 
has the power, and it is its duty, to enact 
such registration laws as will protect the 
rights of duly qualified voters, and no per- 
son is entitled to vote until he has complied 
with the requirements of those laws. Har- 
ris v. Scarborough, 110 N. C. 232, 14 S. E. 
737 (1892). 

Requirements Mandatory.—The require- 
ments of the registration act are mandatory. 
Harris v. Scarborough, 110 N. C. 232, 14 
S. E. 737 (1892). : 

Effect of Irregularities—Where the dis- 
regard of constitutional or statutory direc- 
tions does not affect the result it does not 
warrant a rejection of the vote. If none 
are incompetent to vote, the registration 
must be accepted as the act of a public offi- 
cer, and entitles the electors to vote, not- 
withstanding irregularities as to adminis- 
tering the oath, the registrar’s appointment, 
etc. State v. Nicholson, 102 N. C. 465, 9 
S. E. 545 (1889). 

Administration of Oath.—Article 6, § 2, 
of the State Constitution is satisfied by an 
oath to support the Constitution of the 
United States and that of the State. All 

valid laws, whether State or national, are 
included by implication. State v. Nichol- 
son, 102 N. C. 465, 9 S. E. 545 (1889). 

In the absence of direct evidence to the 
contrary it will be presumed that the oath 
was taken with uplifted hand. State v. 
Nicholson, 102 N. C. 465, 9 S. E. 545 (1889). 

Failure to administer oath would not in- 
validate an election to determine whether a 
school tax should be levied in absence of 
fraud or improper motive. Gibson v. Board, 
163 N. C, 510, 79 S. EB. 976 (1913). 

Registration by Other than Registrar.— 
The fact that a qualified voter was regis- 
tered by a third person, with whom the 
registrar had left the books, does not dis- 
qualify him to vote, where such registra- 
tion has been accepted as sufficient by the 
registrar. Quinn v. Lattimore, 120 N. C. 
326, 26 S. E. 638 (1897). 

Inquiry as to Qualifications of Voters.— 
Registrars of election may ask an elector 
if he had resided in the State twelve months 
next preceding the election, and four 
months in the district in which he offers 
to vote. They may ask an elector as to his 
age and residence, as well as the township 
and county from whence he removed, in 
the case of a removal since the last elec- 
tion, and as to the name by which he is 
commonly known. 

If, in reply to such questions, the elector 
answers that he is twenty-one years old, 
and has resided in the State twelve months 
and in the county ninety days (now four 
months) preceding the election, it is the 
duty of the registrar, upon his taking the 
prescribed oath, to record his name as a 
voter; but bystanders may require him to 
be sworn as to his residence. In re Reid, 
119 N. C. 641, 26 S. E. 337 (1896). 

Sufficiency of Response——In answer to 
the question of residence the designation of 
the county of residence is sufficient; but the 
designation of the state merely is insuffi- 
cient. Harris v. Scarborough, 110 N. C. 
232, 14 S. E. 737 (1892). 

Denial of registration and voting to per- 
sons qualified to vote, even though by acci- 
dent or mistake, vitiates the election par- 
ticularly where it would affect the result. 
McDowell v. Massachusetts, etc., Constr. 
Co., 96 N. C. 514, 2 S. E. 351 (1887). See 
also, Perry v. Whitaker, 17 N. C.. 475 
(1833); People v. Canaday, 73 N. C. 198 
(1875). 

§ 163-30. When person can register on election day.—No registration shall 
be allowed on the day of election, but if any person shall give satisfactory evidence 
to the registrar and judges of election that he has become qualified to register and 
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vote after the time for registration has expired, he shall be allowed to register on 
that date s( 190 icr89isa2 li Revinsits22eiGe si ise59467) 

Residence for One Year at Time of Elec- 
tion—Where a person otherwise legally 
qualified, who had not been allowed to reg- 
ister because at that time he had not been 
a resident of the State for one year, but 
who became qualified in that respect on or 

before the day of election, asked to be al- 
lowed to register on election day and 
tendered his ballot, which was refused, it 
was held that such vote should have been 
received. State v. Lattimore, 120 N. C. 426, 
26 S. E. 638 (1897). 

§ 163-31. Time when registration books shall be opened and closed; oath 
and duty of registrar; registration in certain counties; new registration when 
books destroyed or mutilated.—The registration books shall be opened for the 
registration of voters at nine o’clock a.m., on the fourth Saturday before each elec- 
tion; provided, that where a new county-wide registration is ordered to be held ina 
county, the registration books in such county shall be opened for the registration of 
voters at nine o’clock a. m. on the fifth Saturday before such election. The said 
books shall be closed at sunset on the second Saturday before each election. Every 
registrar, before entering upon the discharge of the duties of his office, shall take an 
oath before a justice of the peace or some other person authorized to administer 
oaths, that will support the Constitution of the United States and the Constitution 
of North Carolina not inconsistent therewith, and that he will honestly and impartially 
discharge his duties as registrar, and honestly and fairly conduct such election. The 
registrar of each township, ward or precinct shall be furnished with a registration 
book prepared as hereinbefore provided, and it shall be his duty, between the hours 
of nine o’clock a. m. and sunset on each day during the period when registration 
books are open, to keep open said books for the registration of any voters residing 
within such township, ward or precinct, and entitled to registration. On each Satur- 
day during the period of registration the registrar shall attend with his registration 
books at the polling place of his precinct or ward, between the hours of nine o’clock 
a.m. and sunset, for the registration of voters. 

Provided that in counties in which a modern loose-leaf and visible registration 
system has been established as permitted by G. S. 163-43, the registration books, 
process, or records shall, when ordered by the county board of elections and ap- 
proved by a majority of the board of county commissioners, be open continuously 
for the registration of voters or the acceptance of registration applications at all 
reasonable hours and times at the home of the registrar or the special registration 
commissioner or wherever the registrar or special registration commissioner may be 
within the county, and such registrars may register all qualified citizens of the 
county, and the special registration commissioners may take the registration appli- 
cation and administer the oath without regard to the precinct residence of the regis- 
trar, the special commissioner, or of the citizen applying for registration: Provided, 
however, that the county board of elections in any county covered by this paragraph 
shall have power to limit the authority of registrars to register persons to their own 
precincts, wards, or election districts and to limit the areas over which any special 
registration commissioners may exercise authority to receive applications and admin- 
ister oaths for registration. The county board of elections in such counties is author- 
ized and empowered to make reasonable rules and regulations to insure such full 
time registration, including provisions for an immediate delivery of all registrations 
by the registrars, and the delivery of all applications and oaths by the special regis- 
tration commissioners to the county board of elections. No person shall be registered 
to vote without first making a written, sworn and signed application therefor, setting 
forth the qualifications for registration upon such form as may be approved and 
adopted by the county board of elections. Registrars in such counties shall attend 
the polling places only on such days and at such hours as may be fixed in the discre- 
tion of the county board of election; provided that no such attendance by the regis- 
trars at the polling places shall fall on a day less than 21 days prior to a primary 
election or a general or special election; and provided, further, that the county board 
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of elections may, in its discretion, require no attendance at the polling places for 
registering voters, if approved by the county commissioners. 

In the event that the registration books for any township, ward or precinct shall, 
prior to thirty days preceding any primary, general, or special election, be destroyed 
from fire or other cause or shall become mutilated to the extent that such books can 
no longer be used, new registration books shall be provided for the registration of 
voters in such township, ward or precinct and such new registration books shall be 
opened for the registration of voters at the times and places and in the manner pre- 
scribed by this section. Such new registration books may thereafter be used in such 
township, ward or precinct for all general, primary or special elections, including 
municipal elections. Notice of such new registration shall be given by advertise- 
ment in a newspaper published in the municipality or county in which such township, 
ward or precinct is located at least ten days before the opening of the new registration 
books and such notice shall also state the location of the polling place and the name 
of the registrar for such township, ward or precinct. When a special registration is 
held under this law the Saturday for challenge day may be combined with the last 
Saturday for registration, so that voters may be registered on challenge day when 
time does not permit an extra Saturday for challenge day prior to any primary or 
SiecOnM LALO Gen lo SR evmts oc oon ssa 54 An LOZ CEL] Teeth 3ie.1933, 
Cel Do ash 5694 /4ce47 5:019535,6.8432 1955.0, 800 19577.6../ 84; $23 991 961 cy 3825 
1963, c. 303, s. 2.) 

Editor’s Note—The 1923 amendment 
transposed the location of sentences and 
phrases of this section and introduced a few 
changes of phraseology, none of which 
changes affected the substance of the sec- 
tion. 

The 1933 amendment changed the time 
for opening the registration books from the 
fifth Saturday to the fourth Saturday before 
each election. See 11 N. C. Law Rev. 229. 

The 1947 amendment added the present 
third paragraph. 

The 1953 amendment inserted the sec- 
ond paragraph. The 1955 amendment in- 
serted “one or more municipalities with a 
population in excess of 10,000” in lieu of 
“two or more municipalities, each with a 
population in excess of 35,000” formerly 
appearing near the beginning of the second 
paragraph. The 1957 amendment inserted 
the second proviso in the second paragraph, 
and changed “14 days” to “21 days” in 
the latter part of the paragraph. 

The 1961 amendment added the proviso 
at the end of the first sentence of the first 
paragraph. 

The 1963 amendment deleted the words 
inserted by the 1955 amendment. It also 
added nearby the following: “when ordered 
by the county board of elections and ap- 
proved by a majority of the board of county 
commissioners. 
Time for Books to Remain Open.— 

Where the charter of a city or town pro- 
vides that for the issuance of bonds an 
election shall be held “under the rules and 
regulations presented by law for regular 
elections,” it refers to this section, requir- 
ing that the books of registration shall be 
kept open for twenty days (now two 
weeks); and construing this section in con- 
nection with § 160-37, it is held, that the 
former is for the purpose of a new and 
original registration, and the latter, in pro- 

viding for only seven days, is for the pur- 
pose of revising the registration books so 
that electors may be registered whose names 
are not on the former books. Hardee vy. 
Heénderson,- 170 N: Ce 672," 875. i. 498 
(1916). 

Substantial Compliance Is All That Is 
Necessary.—The statutory requirement that 
the registration be kept open and accessible 
for a specified time, is regarded as essential 
by the courts in passing upon the validity 
of bonds to be issued by a municipality; 
but where it appears that the books were 
afterwards opened for a time actually suf- 
ficient to afford all an opportunity to regis- 
ter, though short of the legal period, and 
it further appears that the election has been 
hotly contested by both sides, it shall be 
deemed sufficient. Hill v. Skinner, 169 
INS C)1405,.786" or Ee 85171915). 

Effect of Noncompliance on Bond Issue. 
—The failure to keep the registry, for the 
question of the issuance of bonds in a spe- 
cial school district, open for twenty days 
(now two weeks), etc., required by this 
section, does not of itself render invalid 
the issuance of the bonds accordingly ap- 
proved when it appears that the matter was 
fully known and discussed, opportunity of- 
fered every voter to register, there was 
nothing to show that every elector desiring 
to vote had not done so, and there was 
no opposition to the measure manifested. 
Hammond v. McRae, 182 N. C. 747, 110 S. 
EF. 102 (1921). 

Presence of Registrar Every Moment of 
Time Not Necessary.—The requirements 
of this section do not require the registrar 
to be at his home or place of registration 
every moment of the twenty days (now 
two weeks) between the hours indicated, 
and a reasonable compliance is all that is 
necessary. Younts v. Commissioners, 151 
N. C. 582, 66 S. E. 575 (1909). 
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§ 163-31.1. When registration a qualification to vote in certain counties hav- 
ing loose-leaf and visible registration system.—In counties in which a modern 
loose-leaf and visible registration system has been established as permitted by G. S. 
163-43, with a full time and permanent registration as authorized by G. S. 163-31 
and 163-31.2, no registration shall be a qualification to vote in a particular primary 
election or general election, unless the same shall have been made by the elector not 
less than 21 days next preceding the primary election or general election to be held. 
(1953088431955. S00 81957, ch7S458r474 190s 7 css psa) 

Editor’s Note——The 1955 amendment in- 
serted “one or more municipalities with a 
population in excess of 10,000” in lieu of 
“two or more municipalities, each with a 
population in excess of 35,000” formerly 
appearing near the beginning of the sec- 

tion. 
The 1957 amendment changed “14 days” 

to “21 days” near the end of the section. 
The 1963 amendment deleted the words 

inserted by the 1955 amendment. 

§ 163-31.2. Permanent registration in such counties.—In counties in which a 
modern loose-leaf and visible registration system has been established as permitted 
by G. S. 163-43, with a full time registration as authorized by G. S. 163-31, such 
registration shall be a permanent public record of registration and qualification to 
vote, and the same shall not thereafter be cancelled and a new registration ordered, 
either by precinct or countywide, unless such registration has been lost or destroyed 
by theft, fire or other hazard. In the event of any division of precincts or change 
in boundaries the county board of elections shall not cancel the existing registration 
or order a new registration, but said county board of elections shall immediately 
correct the existing precinct registration to conform to such division or change. To 
the end that such permanent registration shall be purged of those registered electors 
who have died or who have become unqualified to vote since registration, the register 
of deeds of such county shall immediately furnish to the county board of elections a 
certification of all death certificates recorded in his office and, upon receipt thereof 
the county board of elections shall cause the name of any person appearing upon 
such certification of death to be removed from the registration books or permanent 
records of registration of such county ; and, in addition, the county board of elections 
of such county is authorized to remove from the registration books or permanent 
records of registration the names of all persons who have failed to vote, according 
to the poll or other record of voting of such county board of elections, for a period 
of six years. Nothing herein shall prohibit the county board of elections from re- 
storing the names of persons whose names have been removed from the registration 
books or permanent records of registration, upon proof that such person is not dead 
or that such person has voted within the county within said six year period. And 
nothing herein shall prohibit a person whose name has been removed from the regis- 
tration book, or permanent registration record of such county, for failure to vote 
for six consecutive years, from re-registering in the manner provided by law. Prior 
to the removal of the name of any person from the registration books or permanent 
records of registration for failure to vote, as hereinbefore authorized, the county 
board of elections shall cause to be mailed to such person, at the address shown by 
the registration books or permanent records of registration, notice to show cause, 
and such registration shall not be removed, if such person shall appear and show 
that such qualifications still exist. (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1.) 

Editor’s Note.—The 1955 amendment in- 
serted “one or more municipalities with a 
population in excess of 10,000” in lieu of 
“two or more municipalities, each with 

appearing near the beginning of the sec- 
tion. 
_ The 1963 amendment deleted the words 
inserted by the 1955 amendment. 

a population in excess of 35,000” formerly 

§ 163-31.3. Municipal corporations authorized to use county registration 
books.—Any city, town or municipal corporation is hereby authorized and 
empowered to use, in its discretion and upon such terms and conditions as may be 
mutually agreed upon by the governing body thereof and the board of commissioners 
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of the county in which such city, town or municipal corporation is located, the regis- 
tration books, process or records of such county for the registration of voters or 
the acceptance of registration applications, and in such event the provisions of law 
which are applicable to the registration of voters in such county shall apply to such 
city, town or municipal corporation for the purpose of any primary, general, regular 
or special election. 

All elections heretofore held or ordered to be held by any city, town or municipal 
corporation in which the registration books, process or records of the county in 
which the city, town or municipal corporation is located were used or ordered to be 
used are hereby in all respects ratified, validated and confirmed. (1955, c. 763.) 

ARTICLE 8. 

Permanent Registration. 

§ 163-32. Persons entitled to permanent registration.—Every person claim- 
ing the benefit of section four of article six of the Constitution of North Carolina, 
as ratified at the general election on the second day of August, one thousand nine 
hundred, and who shall be entitled to register upon the permanent record for regis- 
tration provided for under said section four, shall, prior to December first, one 
thousand nine hundred and eight, apply for registration to the officer charged with 
the registration of voters as prescribed by law in each regular election to be held in 
the State for members of the General Assembly, and such person shall take and 
subscribe before such officer an oath in the following form, viz.: 

I am a citizen of the United States and of the State of North Carolina; I am 
Somat years of age. I was, on the first day of January, A.D. one thousand eight 
hundred and sixty-seven, or prior to said date, entitled to vote under the constitution 
andelaws OL the state Of <te.m.- « - , in which I then resided (or, I am a lineal de- 
Scendant Ole aa..used- , who was, on January one, one thousand eight hundred and 
sixty-seven, or prior to that date, entitled to vote under the constitution and laws of 
the-stare-Gl Aan cee ce. os « , wherein he then resided). (1901, c. 550, s. 1; Rev., s. 
4325; C. S., s. 5949.) 

Registration on Permanent Roll Does 
Not Dispense with new Registration.—The 
fact that a voter is registered on the per- 
manent roll does not dispense with the ne- 
cessity of his registering anew in order to 
become a qualified voter, whenever required 
by the statutes regulating the registration 
of voters. Clark v. Statesville, 139 N. C. 
490, -52 5. 1. 52, (1905): 

Object of Permanent Roll—The making 

of a permanent roll or record was intended 
to be done for the sole purpose of furnish- 
ing convenient and easily available evidence 
of the fact that those whose names appear 
thereon are not required to have the educa- 
tional qualification. Clark v. Statesville, 
139 N. C. 490, 52 S. E. 52 (1905). 

Cited in Lassiter v. Northampton County 
Board of Elections, 360 U. S. 45, 79 S. Ct. 
985, 3 L. Ed. (2d) 1072 (1959). 

§ 163-33. Oaths administered; names recorded.—It shall be the duty of the 
officer charged with the registration of voters in all such elections held in this State 
until November first, one thousand nine hundred and eight, to administer such oaths 
and to record the name of such person on his roll of registered and qualified voters ; 
and all registration under this article and under the said section of the Constitution 
shall be had and taken at the times and places provided by law for registration of 
voters for all such elections in this State until November first, one thousand nine 
hundred and eight. (1901, c. 550, s. 2; Rev., s. 4326; C. S., s. 5950.) 

§ 163-34. Registrar to return list to clerk of court; record.—It shall be the 
duty of such registration officer, within five days after the close of the election, to 

return to the clerk of the superior court of the county in which he resides a list of 

the names of all the persons so registered by him, stating therein the name and age 

of such person, and the name of the person from whom descended, unless he himself 

was a voter on January first, one thousand eight hundred and sixty-seven, or prior 

thereto, and the state wherein he or his ancestor was a voter, and the date on which 

he applied for registration, and it shall be the duty of the clerk of the superior court, 

421 



§ 163-35 Cu. 163. Erections anp ELEcTION Laws § 163-37 

within ten days after receipt of said list, to make an alphabetical roll by townships of 
all persons taking such oath and registered by such registrar, and to record the same 
in a book to be provided for that purpose, which said book shall contain the name 
and age of such person, the name of the person from whom he was descended, 
unless he himself was a voter on January first, one thousand eight hundred and 
sixty-seven, or prior thereto, the state in which he was such voter and the date he 
applied for registration. And the said roll shall, during the office hours of said clerk, 
be open to the inspection of the public. C190 loreed50us2835 L903 <.cn5 SY eves 
TOLL hye i? o he) 

§ 163-35. Clerks to certify list to Secretary of State——It shall be the duty 
of the several clerks of the superior courts of this State to certify to the Secretary 
of State, within thirty days after the close of each election, a copy of the said roll 
in his office, and it shall be the duty of the Secretary of State to record, in a book 
provided for that purpose, the facts set out in such certified copy, and keep the lists 
from each county separate. The clerk of the superior court shall keep the lists 
from each township in separate columns. ‘The books kept by such clerks and the 
Secretary of State shall be plainly lettered “Permanent Roll of Registered Voters,” 
and they shall prepare a complete alphabetical index to the same. And for recording 
and indexing such names the clerks of the superior courts shall receive as compen- 
sation ten cents for each copy-sheet, to be paid by the county commissioners. CLOGS 
Ce DOO Saas O03 CRO o/ ase. hevue io 754 amen 5952. ) 

§ 163-36. How permanent roll prepared and certified; certified copies from 
roll.—lIt shall be the duty of all officers charged with the registration of voters 
in any election held in the State to enter the name of such person on the registration 
book and voting lists of his township, ward, or precinct, and to give a certificate in 
the following form: 

Ts ee senth ote sg registrar storey ees pee township (ward or precinct) of 
ey Se Ae county, do hereby certify that on this day ......... of ......... race, 
Ol as ask oe Ae COUNEN seus. Sh cheers LOWS Dye a precinct (or ward), 
BIC os ok years, took and subscribed the oath required by law, and has this day 
been registered on the permanent roll as a voter in said township (ward or precinct), 
in accordance with section four, article six, of the Constitution of North Carolina. 

A:Disetheielans, © day OM teanicer W107. 

Registrar. 
And it shall be the duty of the clerk of the superior court to certify, under his 

hand and seal, to the genuineness of such certificate as follows: 
Nomi Carolina, ses eee eer County. 
A areagd EO grace en , Clerk of the superior court of the aforesaid county, do hereby 

certify that the foregoing certificate is in due form, and that the signature of said 
Suites Seobste pee , registrar of said precinct (ward or township), is in his own proper 
handwriting. 

Witness my hand and official seal, this the ...... dayio lacs. in. ose si plO mene 
emresi ie emai ts y nag ; 
Clerk of the Superior Court. 

And for furnishing such certificates and administering such oaths neither the 
said registrar nor clerk shall be paid any compensation by the person so applying 
for registration. In the event of the loss of such certificate the person entitled to 
the same, upon the payment of twenty-five cents, may obtain from the clerk of the 
superior court, or from the Secretary of State, a certificate under his official seal to 
the effect that his name is on the permanent roll of registered voters from his county, 
in his office, and such certificate shall, in all respects, take the place of such original, 
and be used as such. (1901, c. 550, s. 5; Rev., s. 4329; C. S., s. 5953.) 

§ 163-37. When copy of roll obtainable by clerk from Secretary of State.— 
In the event of loss or destruction of such rolls in the clerk’s office, it shall be his 

422 



§ 163-38 Cu. 163. Exections AND Erection Laws § 163-43 

duty to obtain from the Secretary of State a certified copy of said roll for his 
county, and such certified copy shall be good and effectual for all purposes as the 
original would have been. (1901, c. 550, s. 6; Rev., s. 4330; C. S., s. 5954.) 

§ 163-38. Copy of, or certificate from roll evidence of voter’s rights.—In all 
suits involving the right to vote, or trying the title to office, or other action in which 
such rolls are produced in evidence, all of the facts and recitals therein shall be 
taken as prima facie evidence of such facts and recitals, and if the right of any voter 
upon such rolls to vote is challenged, either his certificate or a certified copy of such 
permanent roll shall be deemed prima facie evidence of his right to vote. (1901, c. 
HoUase/, REV Sol, Gers. 29 DD.) 

§ 163-39. Registration of voters removing residence.—Whenever any voter 
so registered shall remove from one precinct to another in the same county, or from 
one county to another in the State, he shall make application for registration, and 
upon production of his certificate of his being on the permanent roll, as provided in 
this article, under the hand and seal of either the clerk of the superior court or of 
the Secretary of State, and proof of his identity, the proper officer charged with the 
registration of voters shall register his name and make record of the same as in cases 
of original registration under this chapter. (1901, c. 550, s. 8; Rev., s. 4332; C. S., 
s. 9956.) 

§ 163-40. Educational qualification not applicable to permanent registrants. 
Any person holding a certificate of registration, as herein provided, shall be entitled 
to register in any county in this State, notwithstanding his inability to read and write: 
Provided, that he shall be otherwise qualified as an elector. (1901, c. 550, s. 9; 
Reeves. 40007 or Ones 09975) 

§ 163-41. State Board of Elections furnishes necessary blanks.—The State 
Board of Elections shall procure, provide, and furnish to the several officers named 
in this article and charged with duties under it, all such books, blanks, and other 
printed matter as may be necessary to carry into effect the provisions of this article. 
C190 T ser 00, S10 Rev uS5 4004 5 Cn me, Su 09001921, Cu lLOl,, S.i4:,) 

Editor’s Note.—The duties now devolv- were, prior to the 1921 amendment, im- 
ing upon the State Board of Elections, posed upon the Secretary of State. 

§ 163-42. Books constitute roll in Secretary of State’s office.—The books con- 
taining the permanent roll of registered voters, sent to the office of the Secretary of 
State by clerks of the courts of the several counties, shall be and constitute the per- 
manent roll of registered voters, required by this article to be kept in the office of 
the Secretary of State, and such books shall be deemed a full and complete com- 
pliance with the requirements of this article. It shall be the duty of the several clerks 
of the court, within thirty days after the close of each registration hereafter to be 
held, up to the first day of December, one thousand nine hundred and eight, to 
forward to the Secretary of State the names of all persons registering under article 
six, section four, of the Constitution of North Carolina, as required by this article, 
and it shall be the duty of the Secretary of State to record such names in the perma- 
nent roll of registered voters for the several counties. (1903, c. 178; Rev., s. 4335; 
CHS 575952.) 

ARTICLE 9, 

New State-Wide Registration of Voters. 

§ 163-43. State-wide revision of registration books and relisting of voters in 
one general registration book.—Prior to the next State-wide primary election 
of 1950 there shall be a revision made of the registration books and a relisting of the 
registered voters into one new general registration book for each and every precinct 
in the State in the manner hereinafter provided. The State Board of Elections 
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shall, as soon as possible after April 13, 1949, meet and adopt a new form of a 

general registration book to be substituted for the separate party primary registra- 

tion books and the general election registration book now used in each voting precinct 

in this State, which new general registration book shall be the only kind of registra- 

tion book to be used hereafter in each precinct in all primaries and general elections 

held in this State: Provided, any county board of elections, by and with the approval 

of a majority of the board of county commissioners, shall have the authority to order 

and to install a modern loose-leaf registration book system in any one or all of the 

voting precincts of the county. The new general registration book shall be so pre- 

pared as to contain all of the information pertaining to a registered voter now 

required by law, except the new registration book shall also contain a column or 

space to enter the party affiliation of each registered voter. The new registration 

book shall also have printed on each page thereof a column index giving the first two 

letters of the surnames and the pages where such voters are registered so that a 

registrar can turn immediately to the page where a voter is registered and find the 

name. 
The State Board of Elections shall, through the State Department of Purchase 

and Contract, order the printing or purchase of a sufficient number of the said new 

general registration books to furnish one for each voting precinct in the State, 
the cost of which shall be paid for by the State out of the contingency and emergency 
fund. «(1939,-c) 263, 5), 1: 1949. c. 916,651 51961, ce S8ho) 

Editor’s Note—The 1949 act repealed viso following the second sentence. 
the former section and substituted there- For comment on the former enactment, 
for the present section. see 17 N. C. Law Rev. 356. 

The 1961 amendment rewrote the pro- 

§ 163-43.1. Procedure for registration in certain counties having loose-leaf 
and visible registration system.—In counties in which a modern loose-leaf and 
visible registration system has been established as permitted by G. S. 163-43, with a 
full time and permanent registration as authorized by G. S. 163-31 and 163-31.2, 
the registration shall be made and kept upon such form or forms as shall be pre- 
scribed by the county board of elections, shall contain all information necessary to 
show qualification to register and shall be signed and sworn to by the registering 
elector. If the registering elector cannot write because of physical disability, or if 
the elector cannot read and write and is qualified to register under Article VI, 
section 4 of the North Carolina Constitution and the acts of the General Assembly 
made pursuant thereto, then the name of such elector shall be signed by the registrar, 
or the special registration commissioner, but the specific reason for the failure of the 
elector to sign the registration certificate shall be clearly stated upon the face of the 
registration certificate. All original registration certificates shall be kept by the 
county board of elections in a safe place to be provided by the board of county com- 
missioners of the county. An exact typewritten, mimeographed or printed duplicate 
or copy shall be made by the county board of elections of each original registration 
certificate which duplicate shall be placed in the proper precinct registration book in 
lieu of the original. Such duplicates in the precinct registration books, properly 
certified by the county board of elections, shall be the official precinct registration 
books of the county for the purpose of holding all primaries, general elections and. 
other elections whatsoever ; provided, however, that the original registration certifi- 
cates shall at all times be the official and sole evidence of registration and the county 
board of elections shall have the power to correct the duplicates in the precinct regis- 
tration books to conform to the original registration certificates at any time what- 
soever, including the day of any primary or election. (1953, c. 843; 1955, c. 800; 
1963. GaoUsns tle) 

Editor’s Note.—The 1955 amendment in- population in excess of 35,000” formerly 
serted “one or more municipalities with a appearing near the beginning of the section. 
population in excess of 10,000” in lieu of | The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 
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§ 163-44. State Board of Elections to distribute new registration books and 
instruct county election officials—As soon as the new general registration 
books have been printed the State Board of Elections shall furnish to the chairman 
of each county board of elections in this State a sufficient number of the new registra- 
tion books to supply one for each voting precinct in each county. ‘These books shall 
be distributed to the county election chairman in time for the names from the old 
primary and general election registration books to be transferred to the new book 
prior to the 1950 registration period. The State Board of Elections shall also furnish 
written instructions to each county election chairman and to the various registrars 
as to their duties with respect to the use of the new general registration book system. 
(1949, c. 916, s. 2.) 

Editor’s Note—The 1949 act repealed was codified from Public Laws 1939, c. 263, 
the former section and substituted therefor  s. 2. 
the present section. ‘The former section 

§ 163-45. County election board chairman to deliver new registration books 
to registrars and instruct them on their use.—After the receipt of the new regis- 
tration books by a chairman of a county election board from the State Board of 
Elections, the chairman shall call a meeting of all of the registrars in his county 
for the purpose of delivering said new books to his registrars and instructing the 
registrars as to their duties relative thereto. Each registrar shall be entitled to be 
paid compensation and travel expense by the county for attending this meeting. 
(1949, c. 916, s. 3.) 

Editor’s Note—The 1949 act repealed was codified from Public Laws 1939, c. 263, 
the former section and substituted therefor s. 2%. 
the present section. The former section 

§ 163-46. How new general registration book is to be used by registrar.—It 
shall be the duty of each registrar, after receiving his new general registration book 
from the chairman, to transcribe to the new general registration book in alphabetical 
order the names of all persons who are registered in the present party primary and 
general election registration books and shall indicate opposite the name of each regis- 
trant, in the column showing party affiliation, the political party affiliation of each 
such registrant as shown on the present party primary registration book, in which 
such person is now registered. In those cases where a person is now registered in 
the general election registration book and is not registered in a party primary registra- 
tion book, no party affiliation will be placed opposite the name of such person when 
transcribed on the new book, but such person will not be permitted to vote in any 
party primary held thereafter unless or until such person declares his party affiliation 
to the registrar on the day of a party primary or registration period, and then only 
in the primary of such political party with which such person so declares his or her 
party affiliation and requests the registrar to record that party affiliation opposite his 
or her name on the new registration book. 

It shall likewise be the duty of a registrar, when any person applies for new 
registration during the regular registration periods held hereafter prior to any 
primary or general election, to request the applicant to state his or her political party 
affiliation and record that party affiliation on the new book opposite the name. If 
such applicant refuses to declare his or her party affiliation upon request, then the 
registrar shall register such applicant’s name, if found qualified to register, on the 
new registration book without indicating any party affiliation opposite the name, but 
the registrar shall then advise such person that he or she cannot vote in any party 
primary election but only in a general election held thereafter. If such applicant 
for registration states to the registrar that he or she is an independent, indicating 
affiliation with no political party, the registrar shall register such applicant as an inde- 
pendent, if found qualified to register, and shall likewise advise such person that he 
or she cannot vote in any party primary election held thereafter as he or she does 
not affiliate with any political party : Provided, that in all cases where no party affilia- 
tion was recorded in the registration book opposite the name of any registered elector, 
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but not including those registered as Independents, any such registered elector may 
on primary election day appear before his or her registrar and declare his or her party 
affiliation to the registrar, and the registrar shall, upon such elector’s taking an oath 
to support in the next general election the nominees of the party with which he 
then declared his affiliation, record such declared party affiliation of such elector 
opposite the name of such elector on the registration book, and permit such elector 
to vote in the primary of such party as thus declared and recorded. Such recorded 
party affiliation on the registration book shall thereafter be permanent unless, or 
until, the same shall be changed by such elector in accordance with the provisions of 
§ 163-50 of the General Statutes. 

In transcribing the names of registrants from the old books to the new general 
registration book, the registrar shall not transcribe the names of any persons known 
to the registrar to be dead, or who have moved their permanent residence to another 
precinct, county or state; however, if any person whose name has been so removed 
from the books because of removal of residence should appear at the same polling 
place on election day and satisfy the registrar that he or she is entitled under the 
law to vote in that precinct, the registrar shall put such person’s name back on the 
new book on election day and be permitted to vote there. 

In lieu of a registrar transcribing the names of registrants from the old to the new 
general registration book, the county board of elections, in its discretion, may employ 
such clerks or assistants as it may desire to do the work. 

Fach registrar, or other persons, who transcribes the names of registrants from 
the old books to the new registration book shall be paid such compensation for same 
as the county board of commissioners may fix as proper. (1949, c. 916, s. 4; 1955, 
Cxo/ loses) 

Editor’s Note.—The 1949 act repealed The 1955 amendment added the proviso 
the former section and substituted therefor and the last sentence to the second para- 
the present section. The former section graph. 
was codified from Public Laws 1939, c. 263, 
s. 3. 

§ 163-47. New registration in discretion of county board of elections—In 
lieu of the procedure prescribed in this article for the transcription of registrants 
from the present registration books to the new general registration book, any county 
board of elections may, in its discretion, order a new registration of the voters in 
any county or precincts, but in any new registration only the new general registration 
book shall be used in each precinct, and the party affiliation of the new registrants 
indicated thereon. (1939, c. 263, s. 214; 1949, c. 916, s. 5.) 

Editor’s Note—The 1949 act repealed 
the former section and substituted therefor 
the present section. 

§ 163-48. Registration and poll books to be returned to chairman of county 
election board.—On the day of the county canvass of votes after a primary or 
an election, each registrar shall return the registration book and the poll book for 
his precinct to the chairman of the county board of elections. The registrars shall 
be responsible for the safekeeping of the registration and poll books while in their 
custody. (1939, c. 263, s..314; 1949,'c. 916, s: 6.) 

Editor’s Note.—The 1949 act repealed 
the former section and substituted therefor 
the present section. 

§ 163-49. Chairman of county board of elections to keep registration books.— 
When not in use for a primary or an election, all of the registration books and poll 
books shall be in the custody and safekeeping of the chairman of the county board 
of elections. It shall be his duty to keep these books in a safe and secure place where 
they may not be tampered with, stolen or destroyed, and, if possible, they shall be 
kept in a fireproof vault. The chairman may, in his discretion, permit these books 
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while in oh custody to be inspected or copied, but only under his supervision. (1949, 
C2LOss 4) 

Editor’s Note.—The 1949 act repealed was codified from Public Laws 1939, c. 263 
the former section and substituted therefor s. 5 
the present section. ‘The former section 

’ 

§ 163-49.1. Custody, etc., of records of registration in counties having loose- 
leaf and visible registration system.—In counties in which a modern loose-leaf 
and visible registration system has been established as permitted by G. S. 163-43, 
the registration books, registration certificates, indexes and other records of registra- 
tion shall be and remain in the possession of the county board of elections, and such 
board of elections may, by a majority vote, direct the supervision and control of 
same, through such officers, secretaries and clerks as it may see fit to designate. 
os C4 at 9999 ce SOO ph 9008 C4003,"S; 19) 

Editor’s Note.—The 1955 amendment in- population in excess of 35,000” formerly 
serted “one or more municipalities with a appearing near the beginning of the section. 
population in excess of 10,000” in lieu of The 1963 amendment deleted the words 
“two or more municipalities, each with a_ inserted by the 1955 amendment. 

§ 163-50. Change of party affiliation—No registered elector shall be per- 
mitted to change his party affiliation for a primary or second primary after the close 
of the registration period. Any elector who desires to change his party affiliation 
for a primary from the registration book on which registered to that of another party 
shall, during the registration period only, go to the registrar of his precinct and 
request that stich change be made on the general registration books. Before being 
permitted to change his party affiliation, for the purpose of participating in a primary 
election, however, such elector shall be required by the registrar to take the oath of 
party loyalty to the party to which he wishes to now affiliate, and the registrar shall 
thereupon administer to the said elector the following oath: 

|e ich ep Rear eR er yeas: , do solemnly swear (or affirm) that I desire in good faith 
to change my party affiliation from the .......... Dai 0 Gara. oP ae wc party, 
and that such change of affiliation be made on the party registration books, and I 
further solemnly swear (or affirm) that I will support the nominees of the party to 
which I am now changing my affiliation in the next election and the said party nomi- 
nees thereafter until I shall, in good faith, change my party affiliation in the manner 
provided by law, so help me God. 

If at any time the chairman of the board of elections or the registrar of any pre- 
cinct shall be satisfied that an error has been made in designating the party affiliation 
of any voter on the general registration book then and in all such events the chairman 
of the county board of elections or the registrar, having the custody of the registra- 
tion book may make the necessary correction upon the voter taking the oath of. party 
loyalty in substance of the form set forth in this section. 

Provided that in counties in which a modern loose-leaf and visible registration 
system has been established as permitted by G. S. 163-43, with a full time and perma- 
nent registration as authorized by G. S. 163-31 and 163-31.2, any elector who desires 
to change his party affiliation for a primary election from the registration book or 
records of registration on which registered to that of another party shall, not less 
than 21 days prior to such primary election, file with the county board of elections, 
or with any registrar, or with any special registration commissioner, an affidavit in 
the form of the oath hereinbefore set forth, and thereupon the county board of elec- 
tions shall immediately change the party affiliation of such elector to conform to such 
affidavit, and thereafter such elector shall be considered registered and qualified to 
vote in the primary election of the new party designated by ‘said affidavit : Provided, 
however, that the county board of elections shall have the authority to require the 
elector desiring to change his party affiliation in accordance with the provisions of 
this section to file the required affidavit with the registrar of the precinct, ward, or 

election district in which the elector is registered, or with the special registration 
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commissioner authorized by the said board to receive the said affidavit, or with the 
county board of elections. (1939, c. 263, s. 6; 1949, c. 916, s. 8; 1953, c. 843; 1955, 
800 5.19575) Can 184508. aL PO Se Cli SS, Sell) 

Editor’s Note—The 1949 amendment 
substituted the words “general registration 
books” for the words “party primary books” 
at the end of the second sentence. It also 
substituted “general registration book” for 
“primary registration books” in the third 
paragraph. 

The 1953 amendment added the last para- 
graph. The 1955 amendment inserted “one 

or more municipalities with a population 
in excess of 10,000” in lieu of “two or more 
municipalities, each with a population in 
excess of 35,000” formerly appearing near 
the beginning of the last paragraph. The 
1957 amendment added the proviso at the 
end of the last paragraph. 
The 1963 amendment deleted the words 

inserted by the 1955 amendment. 

§ 163-51. Willful violations made misdemeanor.—Any chairman of a county 
board of elections or any registrar who willfully and knowingly refuses or fails to 
comply with the provisions of this article with respect to his duties as herein specified 
shall be guilty of a misdemeanor and, upon conviction, shall be punished by a fine, 
imprisonment, or both, in the discretion of the court. (1939, c. 263, s. 7; 1949, c. 
916, s. 9.) 

Editor’s Note.——The 1949 amendment 
inserted “or any registrar’ and struck out 

all of the former second paragraph relating 
to violations by registrars. 

§ 163-52. Removal of chairman of county board for violations; appointment 
of successor.—The State Board of Elections shall have the authority to sum- 
marily remove any chairman of a county board of elections who fails or refuses to 
comply with any of the duties placed upon him by the provisions of this article, and 
shall thereupon request the chairman of the State Executive Committee to recom- 
mend a person to succeed the member removed from said county board of elections, 
which said person shall thereupon be appointed by the State Board of Elections as 
the chairman of such county board of elections. (1939, c. 263, s. 8.) 

ArticyE 10. 

Absent Voters. 

§ 163-53. Registration of voters expecting to be absent during registration 
period.—Any citizen of the State, not duly registered, who may be qualified to 
vote under the Constitution and laws of this State, and who expects to be absent from 
the county in which he lives during the usual period provided for registration of 
voters, may be registered as herein provided. The State Board of Elections shall fur- 
nish to the chairman of the county board of elections in each county a book for the 
registration of absent electors, which book shall contain separate columns for the name 
of elector, name of precinct in which elector resides, age, place of birth, race, and pre- 
cinct in which elector last resided. It shall be the duty of the chairman of the board of 
elections in each county to register on said county registration book any qualified elec- 
tor who presents himself for registration at any time other than the usual registration 
period, and who expects to be absent from the voting precinct in which he resides 
during the usual registration period, if found to be otherwise entitled to registration, 
in the same manner as now provided by law for the registration of voters before the 
precinct registrar in the usual registration period. ‘The chairman of the county board 
of elections shall, immediately after the appointment of a registrar or registrars for 
any election to be held in his county, either legalized primary or general election, 
either for the county or for any political subdivision thereof, certify to the respective 
registrars in each of such precincts the names, age, and residence, place of birth, etc., 
of any electors registered on the said county registration book and thereby entitled 
to vote in such precinct ; and it shall be the duty of the registrar in every such pre- 
cinct to enter upon the regular registration book for such precinct the names of all 
such electors so certified to him by the chairman of the county board of elections, 
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marking opposite the names of such electors the words “Registered before chairman 
county board of elections’’; and electors so registered shall be entitled to vote in 
any election in such precinct in the same manner as if registered by the precinct 
registrars GIVI i723, 6825 CaaS, 0901.) 

Local Modification—Graham, as_ to 
whole article: 1959, c. 780, s. 1. 

§ 163-54. Who may vote an absentee ballot.—Any qualified voter of the 
State who expects to be absent from the county in which he is a qualified elector 
during the entire period that the polls are open on the day of a State-wide general 
election ; or who because of sickness or other physical disability will be unable to be 
present at the polls to vote in person on the day of a State-wide general election, may 
vote at such election in the manner as hereinafter provided in this article. (1939, c. 
Pye. 5 L9G3, Cit os, Sal.) 

Local Modification—Jackson: 1939, c. 
809; Sampson 1941, c. 167; 1963, c. 882. 

Editor’s Note.—The 1963 amendment re- 
wrote this section. 

As to abuses under prior law and respects 
in which this enactment seeks to remedy 
those evils, see 17 N. C. Law Rev. 355. 

Under Former Law.—For cases decided 
under the former law, see Jenkins v. State 
Board, 180 N. C. 169, 104 S. E. 346 (1920), 
holding law valid; Davis v. Board, 186 N. 
C. 227, 119 S. E. 372 (1923), holding pro- 
vision requiring certificate or affidavit to be 
mandatory; State v. Jackson, 183 N. C. 695, 
110 S. E. 593 (1922), holding that persons 
within county were not entitled to vote as 
absentees; Boulding v. Davis, 200 N. C. 24, 
156 S. E. 103 (1930), holding that jurat was 
prima facie evidence only that ballots had 

law applicable to municipal elections. 
he provision of the former law that 

election laws be construed in favor of the 
right to vote was held not to apply when 
the elector desires to avail himself of a 
special privilege and does not, of his own 
volition, comply with the conditions prece- 
dent prescribed by the statute, which gives 
him the right to do so. Davis v. County 
Board, 186 N. C. 227, 119 S. E. 372 (1923). 

Effect of Mistake or Misconduct of Elec- 
tion Officials—Persons in all respects quali- 
fied to cast absentee ballots will not be dis- 
franchised for the mistake or even willful 
misconduct of election officials in perform- 
ing their duties when the mistake or mis- 
conduct does not amount to coercion, fraud 
or imposition and it appears that the ballots 
expressed only the free choices of the elec- 
tors themselves. State v. Chaplin, 228 N. 
C. 705, 47 S. E. (2d) 12 (1948). 

been sworn to; Phillips v. Slaughter, 209 
N. C. 543, 183 S. E. 897 (1936), holding 

§ 163-55. Application for absentee ballot; form of application——Any voter as 
defined in the foregoing section expecting to vote an absentee ballot in any State- 
wide general election may apply for an absentee ballot not more than forty-five (45) 
days, nor after 6:00 o’clock P. M. on Wednesday, the fifth day prior to the election; 
provided that in the case of an unexpected illness or physical disability occurring to 
any elector after 6:00 o’clock P. M. on Wednesday, the fifth day before the election, 
up until 10:00 o’clock A. M. on Monday before the election, such elector may be 
able to apply for an absentee ballot in the manner hereinafter prescribed. 

(1) Expected Absence from County on Election Day.—Such voter expecting 
to be absent from the county of his or her residence during the entire 
period that the polls will be open on election day, shall apply in writing 
to the chairman of the county board of elections of applicant’s residence, 
for an absentee ballot not more than forty-five (45), nor less than five 
(5), days, prior to the election. Such application shall be made on an 
application form to be furnished by the chairman of the county board 
of elections only, which application form shall be signed by the voters 
personally, and shall be sworn to before any officer with a seal who is 
authorized to administer an oath. Such officer shall sign the certificate 
at the bottom of the application and shall place his official seal thereon. 
The application form, when properly filled out, signed, sworn and certi- 
fied to, shall be transmitted by mail or delivered in person by such voter 
to the chairman of the county board of elections of applicant’s residence. 
The application form for use by such absent voter shall be as follows: 
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APPLICATION AND AFFIDAVIT FOR BALLOT BY ELECTOR WHO 
EXPECTS TO BE ABSENT FROM COUNTY ON ELECTION DAY 

(Anyone falsifying this statement is subject to a 
fine or imprisonment, or both.) 

Applications N Ose ao tment: (Issued) toc) ecatts. pres sage? See 
(To be filled in before issuance) 

State Cite wn Sent ere 
COUR LO Ulore cta knot eek eee 

Rs Pa SR eet ae le eats Pere , do solemnly swear that I am a registered voter residing 
TE de hate te siete me ane DreGiicten Gon tee eat township, in the County of 
Aptana iting picks Ate: , N. C., and that I am lawfully entitled to vote in such pre- 
cinct at the general election to be held therein on the ........ CAV: Of edi css aera ; 
19..; that I expect to be absent from the county of my residence during the entire 
period that the polls are open on the day of holding such general election, and that 
I will have no opportunity to vote in person on that day. 

I hereby make application for an official ballot or ballots to be voted by me at 
such election, and I will return said ballot, or ballots, by mail or deliver same in 
person to the chairman of my county board of elections prior to 12:00 o’clock noon, 
on Saturday preceding such election. 

CHOCC HSC HOLE OFC OR HHO OOOH CED OOOO O OTE; 

© 'Ri6 6 0 reF a Sia 6 (e jee (6406) 0 (0, ais ise we (ORel ao Oat 

(P.O. Address to which ballot 
is to be mailed. ) 

(Signature of officer adminis- 
tering oath) 

Subscribed. andiewornsto. bya uh eadcs s before tiie thigh ecw, cents day 
OTR GR oar ae MLO: Tee 

(Address of such officer) 
(SEAL) 

(2) Absence for Protracted Illness or Physical Disability Occurring More than 
Five (5) Days before the Election—Any voter expecting to be unable to 
go to the polls to vote in person on election day, either because of pro- 
tracted illness or physical disability occurring more than five (5). days 
before the election, shall apply in writing to the chairman of the county 
board of elections of his or her residence for an absentee ballot. Such 
application shall be made within the time and in the manner as provided 
in subdivision (1) above. The application form for such voter shall be 
as follows: 

APPLICATION AND AFFIDAVIT FOR BALLOT BY ELECTOR WHO 
EXPECTS TO BE UNABLE TO GO TO POLLS BECAUSE OF PRO- 
TRACTED ILUNESS.ORJPEYSICALADISABLLLLY.OGGURRING 

MORE THAN FIVE (5) DAYS PRIOR TO ELECTION. 
(Anyone falsifying this statement is subject to a 

fine or imprisonment, or both.) 
ApplicationwN Owes eee te CL Ssuéd ‘to sy eR TR Pee ae en hee eee) “eee wis 

(To be filled in before issuance) 
State of North Carolina 
Countyott Aree ee ee. 

LG en ee eas ee , do solemnly swear that I am a registered voter residing 
Tee ee poe ae ee precinct. 4. CARs ee ee township, in the County of 
CAR a eon es , N. C., and that I am lawfully entitled to vote in such precinct 
at the general election to be held therein on the .......... day Of Seana ae : 
19....; that by reason of protracted illness or physical disability, to wit: 
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Si eine Te aan aa Are I will be unable to travel from my home, 
(Give nature of illness or disability) 

or place of confinement, to the voting place in my precinct on election day. 
I hereby make application for an official ballot or ballots to be voted by me at 

such election, and I will return said ballot, or ballots, to the chairman of my county 
board of elections prior to 12:00 o’clock, noon, on Saturday preceding such elec- 
tion. 

eoeoecereee ee eee eee eee eee eee eee eee 

OG 10) G0, (0:46) 0:6) 0).0) 0 10) (0.10) 01> 6; (6.6 0.101 6 61.0) 8116. 6 6 ONE 

(P.O. Address to which ballot 
is to be mailed.) 

Subscribed and sworn to by .......e20e Be DCL Or Cec ars stLiCa aire cs ce cals aie 
GaviOle: « scat wie , 19 

(Signature of officer adminis- 
tering oath) 

(SEAL) 
(3) Absence Because of Illness or Physical Disability Arising after 6:00 

o'clock P. M. on the Fifth Day before Election—Any voter who be- 
comes unable to go to the polls to vote in person on election day because 
of unexpected illness or physical disability, arising after 6:00 P. M. on 
the fifth day before the election, may apply in writing to the chairman 
of the county board of elections of his or her residence for an absentee 
ballot, not more than five (5) days prior to the election on application 
form to be furnished by the chairman of the county board of elections 
only. The chairman shall not issue or accept such application after 
10:00 o’clock A. M. on Monday preceding election day. The applica- 
tion form must be filled in and signed by the voter or by his or her 
husband, wife, brother, sister, parent or child only when voter’s illness 
or disability has occurred within five (5) days before the election. The 
application form must be signed in the presence of a subscribing witness, 
and the certificate on the bottom of the application form must be filled 
in by an attending licensed physician in the State and signed by said 
physician in the presence of a subscribing witness, and containing the 
correct address of said certifying physician and witness. Such applica- 
tion form, when properly filled out, signed by the voter or applicant as 
herein provided, and his subscribing witness, with the signature of the 
attending physician and his subscribing witness, may be transmitted by 
such voter to the chairman of the county board of elections of his or her 
residence, by mail or by a member of voter’s immediate family as above 
described. The application form for use by such voter shall be as 
follows: 

APPLICATION AND CERTIFICATE OF PHYSICIAN FOR BALLOT 
BY. SICK OR. PHYSICALLY DISABLED* VOTER WHO CANNOT 
ATPEND VOCE OrmOMWV® LE DUR OcUNEXPE CPE D ILLNESS 
OR PHYSICAL DISABILITY ARISING AFTER 6:00 O’CLOCK 

P. M: ON THE}FIFTH DAY BEFORE THE ELECTION: 
(Anyone falsifying this statement is subject to a 

fine or imprisonment, or both.) 

Application No, 2. eric. PPB OLOSTICH G1Oss) Ma damnriers bauhilety s. Seca esBh.s tes, 6 ose ae o « 
(To be filled in before issuance) 

State of CoP MOIO IY OKO) OID OOO rere? 

Counby. OL raste «ames sae 
, do hereby certify that I am a registered voter residing 

Lilieiassisicts sisie PLECINCh ee tae aes a LOWNSIMP; ii the: COULLY OL". ...c.0.. ss << oe 
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N. C., and that I am lawfully entitled to vote in such precinct at the general elec- 

tion to be held therein on the ........... dayiotiteds ae wauale ae svibO vegithat Dy 

reason of unexpected illness, or other physical disability arising since 6:00 o’clock 

P. M. last Wednesday, I will be unable to travel from my home, or place of con- 

finement, to the voting place in my precinct on election day. 

I hereby make application for an official ballot, or ballots, to be voted by me 

at such election, and I will transmit said ballot, or ballots, to the chairman of the 

county board of elections of my county prior to 3:00 o’clock P. M. on election day. 

Thisties ee TNGAt Gay: OFF e ae sia «aes : 

"(Signature of voter or applicant) 

"*" (Nddress to which ballot to be 
delivered ) 

(Relationship of person applying for 
voter if not signed by voter) 

WV ithess 554 see sieees ca pte tel easy tae 
(Signature of witness) 

(Address of witness) 
State Ob) Vesa seem mn setae ces 
COMMER OE sans oe cape tee ote Sie the oe 

| pet ete tr enya , do hereby certify that I am a physician, duly licensed to 

practice medicine in the State of ...........------ee ; that I have examined 

PCE Rt ME DAN OE PRN MAIN IIE SAS for a sudden illness or physical dis- 
(voter’s name) (date) 

ability occurring since 6:00 o’clock P. M. last Wednesday, and that I believe that 

he (or she) will be physically incapable of being at the polls at said election on 

thier Gey canes COOL owe ous a's ee aa , 19.., for the following reasons: 

fo = 6 26. 8 © 0 6 196 6.0 O56 8.6 0) 6,107 2) 0:10 b © 60 0.0) 6 6 0 0.6 ¥ 08 0c 6 6 4 6 8) 016.8 

eseeeeeereereerer eo ere ereereree eee eee e 

0.6 6 6 6.0 © 6 6 ele je oe © 6 6 © 8 6 5 6 0 8 @ Oe € 

(Address of physician) 

(Address of witness ) 
(4) Application Forms Issued by Chairman Only ; Procedure.—The chairman 

of the county board of elections shall keep all absentee ballot applica- 
tions in his custody and shall issue no more than one to a voter unless 
the application is returned to the chairman and marked “Void” by him. 
In such event, the chairman may issue another application form to an 
authorized person; but the chairman shall retain the “Void” application 
in his records. At the time of issuance of an application, the chairman 
shall number the application and shall write the voter’s name in the space 
provided therefor at the top of the application. The chairman may de- 
liver the application to the voter personally at the office of the county 
board of elections, or he may mail the application to an absent voter upon 
receipt of written request from the voter. The chairman shall not en- 
trust any other person to deliver an application to the voter, nor shall 
he mail an application to a voter who has not made written request for 
such application, except as provided in this article. 

(5) Applications and Absentee Ballots Transmitted by Mail or in Person— 
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An application for an absentee ballot may be made only by the voter 
applying for same, and shall be valid only when transmitted by the voter 
in person, or by the United States mail to the county board of elections. 
No other person shall make or sign any application for a voter except as 
herein provided. Likewise, all absentee ballots approved and issued by 
the county board of elections shall be transmitted by it to the voter ap- 
plying for same person or by mail to the post-office address set out in 
the application. Likewise, all executed absentee ballots returned to the 
county board shall be transmitted by the voter in person or by mail 
addressed to the chairman of the county board of elections and must be 
received by the chairman of the county board of elections not later than 
12 :00 o’clock noon on the Saturday just preceding the State-wide general 
election to be accepted for voting: Provided, that the provisions of (3) 
above shall apply as to voters who become unexpectedly ill or disabled 
within five (5) days of the election and such absentee ballots may be 
received by the chairman up to 3:00 o’clock P. M. on election day. 
Upon the approval of the application of a voter having unexpected ill- 
ness or physical disability arising within five (5) days of the election, 
the sealed envelope containing the absentee ballots may be delivered to 
the voter by a member of the voter’s immediate family, and may also be 
delivered back to the chairman by a member of the voter’s immediate 
family. 

The time limit herein provided for applications to be made for absentee ballots is 
not applicable to servicemen. (1939, c. 159, s. 2; 1943, c. 751, s. 1; 1963, c. 457, s. 2.) 

Local Modification—Sampson: 1941, c. graph. 
NG s IGS we woo es The 1963 amendment rewrote this sec- 

Cross Reference.—See notes to §§ 163- tion. | : ; 
54, 163-56, 163-58. Applied in State v. Chaplin, 238 N. C. 

Editor’s Note—The 1943 amendment 705, 47 S. E. (2d) 12 (1948). 
made additions to the former first para- 

§ 163-56. Procedure for issuance of absentee ballot by county board.—The 
procedure to be followed in receiving, passing upon the validity of the application, 
and the issuance of the absentee ballots to the absent voter shall be as follows: 

(1) Record of Applications Received and Ballots Issued—Upon receipt of the 
written application from a voter applying for an absentee ballot, pro- 
vided it is received within the time prescribed in the foregoing section, 
the chairman of the county board of elections shall promptly enter on 
the Register of Absentee Applications and Ballots Issued supplied to 
him by the State Board of Elections for the purpose, the following infor- 
mation with respect to paragraphs a through f below: 

. Name of voter applying for absentee ballot. 
. Number of the application. 
. Precinct in which applicant is registered. 
. Address to which ballot to be mailed. 
. Reason assigned for request for ballot. 
. Date of receipt of application. 
. Approval or disapproval of application by county board of elections 

and date of same. 
. Date absentee ballots mailed or delivered to voter if approved by 

board. 
(g and h above to be completed after application is approved or disap- 
proved by county board.) 

(2) Determination of Validity of Applications by County Board of Elections.— 
The county board of elections in each county shall constitute the proper 
official body to pass upon the validity of all applications for absentee 
ballots, and not just the chairman of said board. Between the time when 
an application may be first made by an absent voter forty-five (45) days 
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prior to a State-wide general election, and when the time closes for 
voters to apply five (5) days before such election, the county board of 
elections shall hold public meetings weekly at 10:00 o’clock A. M. on 
each Monday and Friday, and on Monday preceding election day at 
10:00 o’clock A. M., at the courthouse or office of said board, to pass 
upon all absentee applications received by the board or chairman. It will 
not be necessary for the chairman to give notice of each such weekly 
meetings to the members of the board, as the time and place is fixed by 
statute. At such meetings any elector of the county may be heard and 
allowed to present evidence in opposition to, or in favor of, the issuance of 
an absentee ballot to the voter making application therefor. The chair- 
man shall present to the board meeting the applications received during 
the preceding week, together with the container envelope, provided that 
where said application was delivered in person by the voter, only the 
application shall be presented to the board. The county board of elec- 
tions, by a majority vote, shall pass upon the validity of each applica- 
tion received for an absentee ballot, and only the applications so approved 
shall be accepted for absentee voting purposes. The chairman of the 
county board of elections shall note on the Register of Absentee Appli- 
cations opposite the name of each applicant whether such application was 
approved or disapproved by the county board of elections at its last 
weekly meeting held for the purpose, and also the date when the ab- 
sentee ballot was mailed or delivered to absent voter, if approved. The 
board may consider the registration book evidence of the voter’s signa- 
ture, or other evidence that may be necessary to pass upon such applica- 
tions. The decision of the county board of elections on the validity of 
such applications shall be final, subject only to such review as may be 
necessary in the event of an election contest, and in the event an applica- 
tion for a ballot previously voted in person by a voter, shall be declared 
invalid, such ballot voted pursuant thereto, shall be void subject only to 
such review as hereinabove provided. 

(3) Delivery of Absentee Ballots and Envelopes to Applicant—If the board 
shall find that the applicant is a qualified voter of the county and precinct 
containing his or her residence as stated in the application, and that the 
application of the voter is in proper form, the chairman of the board 
shall, by mail only, except as is otherwise provided herein, transmit to the 
applicant at the address designated by the voter on the application, an 
official ballot of each kind to be used in said election. Before mailing 
or delivering same to the voter, the chairman shall write or type on the 
top margin of each kind of regular ballot the following : “Absentee Ballot 
No. ....”, filling in the number which shall be the same number of such 
voter’s application as entered on the Register of Absentee Applications. 
This number as entered on each ballot issued shall be for the purpose of 
identifying the voter of such ballot in the event of a contest. No other 
writing or printing or signing of the ballot for absentee voting purposes 
shall appear on the ballot. Separate absentee ballots shall not be printed, 
as only the regular official ballots as are to be voted by electors voting 
in person shall be used for absentee voting. The chairman of the county 
board of elections shall fold and enclose each kind of such absentee 
ballots, after filling out the number on the top margin of each one, in 
the container-return envelope as provided for in the following section, 
and leave such envelope unsealed. He shall then put the return envelope 
inside of another mailing envelope, addressed to the voter, and seal same. 
The chairman shall also enclose with the absentee ballot a printed sheet 
of instructions to the voter on how voter is to vote the ballots and return 
them to the county board. Except where previously delivered to and 
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voted by the absentee voter, all such absentee ballots shall be mailed 
promptly to each applicant by the chairman after approval of same by 
the board. All postage needed for the mailing of all absentee ballots to 
the voter shall be supplied by the board. All return postage shall be sup- 
plied by the voter. (1939, c. 159, s. 3; 1963, c. 457, s. 3.) 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 

Editor’s Note.—The 1963 amendment re- 
wrote this section. 

Delivery of Ballot to Voter.—The fact 
that the chairman of the county board of 
elections, in company with candidates in 

ballots to absentee voters at their tempo- 
rary residence in another state or county 
is insufficient, of itself, to vitiate their votes, 
there being no evidence remotely suggest- 
ing coercion, fraud, or imposition. State 
v. Chaplin, 228 N. C. 705, 47 S. E. (2d) 12 
(1948). 

the election, personally delivers absentee 

§ 163-57. Container envelopes provided for absentee ballots; affidavit of 
absent voter.—It shall be the duty of the said chairman of the county board of 
elections to fold the ballots, enclose them in the container return envelope furnished 
by him, which envelope shall bear on one side thereof, written by said chairman, 
the name of the voter, the number of the application, and the precinct in which 
the ballot is to be voted, and on the other side thereof the return address of the 
chairman together with a printed affidavit as follows: 

Affidavit of Absentee or Sick Voter 
State of @ountyeolaune . Peete else, ces re AL , do solemnly 
swear that I am a resident and qualified voter in precinct, 
County, North Carolina; that I will be absent from my county on the day of the 
general election on November .......... ; (or that due to illness or physical dis- 
ability I will be unable to travel to the voting place on election day). I further swear 
that I made application for this absentee ballot, and that I marked the ballots en- 
closed herein, or the same were marked for me in my presence and according to 
my instructions. 

eee eee eee eee PULEOLIII Ly «ee eee ewe 

Swomutonand stipsctibed, DeLOLe ANG, this... cs, fee..« 0101 UAY, Olea 3.6 ecrsiels, sieves pals ee 
(Seal) 

Signature and title of Officer. 
(Acknowledgment of servicemen may be taken before any commissioned officer.) 
(1939, c. 159, s. 4; 1943, c. 751, s. 2; 1963, c. 457, s. 4.) 

Local Modification—Sampson: 1941, c. affidavit. The amendatory act provides that 
167; 1963, c. 882. 

Cross Reference.—See notes to §§ 163- 
54, 163-56, 163-58. 

Editor’s Note.—The 1943 amendment re- 
wrote this section. 

The 1963 amendment struck out “or 
same was made for me by some member 
of my immediate family,’ following the 

“the provisions of G. §. 163-58, permitting 
the absentee voter to mark the ballots or 
cause the same to be marked in his presence 
and according to his instructions, are in no 
sense abrogated, but are specifically ap- 
proved and confirmed.” 

Applied in State v. Chaplin, 228 N. C. 
705, 47 S. E. (2d) 12 (1948). 

word “ballot” in the second sentence of the 

§ 163-58. Instructions for voting absentee ballots—In using such ballot the 
absent voter shall make and subscribe to the appropriate affidavit prescribed in 
§ 163-57, before an officer authorized by law to administer oaths, having an official 
seal, which seal shall be affixed, and in the presence of such officer, mark the ballot, or 
ballots, or cause the same to be marked in his presence according to his instructions, 
and the ballot, or ballots, shall then in the presence of the officer be folded by the voter 
or attendant, so that each ballot will be separate and then in the presence of such officer 
be placed in the container envelope, and the container envelope securely sealed. The 
container envelope, with the ballot enclosed, shall be placed in the return envelope 
and shall be mailed by the voter to the chairman of the county board of elections issu- 
ing the ballot. Provided, that in the case of voters who are members of the armed 
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or auxiliary forces of the United States, the signature of any commissioned or non- 

commissioned officer of the rank of sergeant in the army, or chief petty officer in 

the navy, or the equivalent thereof, as a witness to the execution of any certificate 

required by this or any other section of this article to be under oath shall have the 

force and effect of the jurat of an officer with a seal fully authorized to take and 

administer oaths in connection with the absentee ballots. (1939, c. 159, s. 5; 1941, 

c. 248; 1943, c. 736; 1945, c. 758, .s. 5; 1963, c. 457, s. 5.) 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 

Cross Reference.—See Editor’s Note to 
§ 163-57. 

Editor’s Note—The 1941 amendment 
added the proviso at the end of this section. 
The 1943 amendment rewrote the second 
sentence and inserted the third sentence, 
and the 1945 amendment rewrote the pro- 
viso. 

The 1963 amendment struck out “and 
shall sign or cause to be signed on the back 
or margin of said ballot, or ballots, his or 
her name” immediately following the word 
“instructions” near the middle of the first 
sentence. It also struck out “if the voter 
is absent from the county” at the end of 
the second sentence and eliminated pro- 
vision requiring delivery of the ballot before 
3:00 p.m. on the day of the election where 
the voter was within the county at the time 
of signing the affidavit and marking the 
ballot. 

Delivery of Ballots——The fact that the 
chairman of a county board of elections de- 
livers absentee ballots in person to the 
voters at their temporary residences out- 

side the boundaries of the State, and that 
the voters deliver the votes in the sealed 
containers to him in person instead of mail- 
ing them, is not sufficient, standing alone, 
to vitiate the votes. State v. Chaplin, 228 
N. C. 705, 47 S. E. (2d) 12 (1948). 

Voters Must Be Sworn.—Where the evi- 
dence supports the findings that certain 
absentee voters were not sworn, the rejec- 
tion of their ballots is proper. State v. 
Chaplin, 228 N. C. 705, 47 S. E. (2d) 12 
(1948). 

Oaths Need Not Be Taken upon the 
Bible.—The fact that the oaths of absentee 
voters were not taken by them upon the 
Bible, but were taken with uplifted hands, 
does not invalidate their votes. State v. 
Chaplin, 228 N. C. 705, 47 S. E. (2d) 12 
(1948). 
The interest of the clerk of the superior 

court in his own re-election, standing alone, 
does not disqualify him from administering 
oaths to absentee voters, administering the 
oaths being ministerial and not judicial. 
State v. Chaplin, 228 N. C. 705, 47 S. E. 
(2d) 12 (1948). 

§ 163-59. List of applications made in triplicate; certificate of correctness.— 

On the morning of the day before any general election, the chairman of the county 

board of elections shall make a list, in triplicate, of all applications received by him 

from voters to whom he has issued absent voters’ ballots, and mail said list, with the 

original of all applications received by him, by registered mail, to the chairman of 

the State Board of Elections, at Raleigh, North Carolina, and post one copy thereof 

at a conspicuous place at the courthouse door; reserving for himself the duplicate 

of said list. On said list he shall make, under oath, a certificate as follows: 

iL PPR SD catch tere , chairman of the county board of elections of ......... : 

County, do hereby certify that the foregoing is a list of all applications filed with 

me for absent voters’ ballots to be voted in the election, on the .......... day of 

js MER ,19....; and I further certify that I have issued ballots to no other 

person than to the elector by mail addressed to the voter. 
(Sioned \ae cunieen te Stona auaid iefete mine temic latte 
Chieiriathee wees ete. cle ip brace tetas 

Board of Elections 
Ded re eases et arn ie : 

Sworn to and subscribed before me this ...... day of ......, 19. srr 
Witness my hand and official seal’ ......2.2 20s cse-teeeee ate 

Title of Officer 
(193957 Loo, 5,0; 1940. c I iW ec pS pe eo) Me aes VRC 8 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 

Editor’s Note.—The 1943 amendment 
struck out “on blanks furnished by the 
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sonally, or a member of his, or her, im- Applied in State v. Chaplin, 228 N. C. 
mediate family, or’ following the word 1705, 47 S. E. (2d) 12 (1948). 
“elector” near the end of the certificate. 

§ 163-60. Absentee ballots with list of same for each precinct delivered to 
registrars on election morning; copy mailed to State Board of Elections.—On 
the morning of the day of a general election the chairman of the county board of 
elections shall deliver, or cause to be delivered, to each registrar in the county two 
copies of a list of all of the absentee ballots received by him from absent voters for 
such precinct, and at the same time there shall be delivered to the registrars all of 
the absentee container-return envelopes unopened for such precinct which the chair- 
man has received back from the voters. The registrar shall post one copy of said list 
of absentee voters in a public place at the polls by noon on election day. The registrar 
shall retain the other copy of said list until all challenges of absentee ballots have 
been heard. On election day the chairman of the county board of elections shall 
mail or cause to be mailed to the State Board of Elections one copy of the list of 
ares ballots received by him. (1939, c. 159, s. 7; 1943, c. 751, s. 4; 1963, c. 
457, s.7.) 

Local Modification—Sampson: 1941, c. of” near the middle of the first sentence. 
iL Ge eLO OSC Soe. It also rewrote the second sentence and 

Editor’s Note.—The 1943 amendment re- added the third and fourth sentences. 
wrote this section. Applied in State v. Chaplin, 228 N. C. 

The 1963 amendment inserted “two copies 705, 47 S. E. (2d) 12 (1948). 

§ 163-61. Ballots deemed voted upon delivery to precinct officials; opening, 
depositing and recording; rejected ballots; challenges——Absent voters’ ballots 
shall be deemed to be voted when delivered to the precinct officials unless it shall ap- 
pear that the affidavit and jurat, or neither, are not in due form, in which event, the 
ballot shall not be voted, nor counted. Immediately upon the closing of the polls for 
the voting of voters in person, the recording of the absent voters’ names on the poll 
book and depositing the ballot in the ballot box shall be begun and the procedure 
shall be as follows: 

(1) The name of the voter as it appears on the affidavit on the envelope shall 
be called by one of the judges of elections. If it be found that he is a 
registered and qualified voter of the precinct, and no challenge is offered 
to the vote, the name shall then be recorded in the poll book with the nota- 
tion ‘Absent Voter.” A judge of elections shall then open the envelope by 
slitting it with a sharp instrument in such manner as not to destroy, tear 
or obliterate any part of the affidavit. The ballot shall then be removed 
from the envelope without unfolding the same so as to disclose how the 
ballot is marked, and such ballot, without examination as to how it is 
marked, shall be deposited in the appropriate ballot box as other ballots 
are deposited ; provided, however, that if the affidavit and jurat are not 
in due form, or the voter did not sign his name on the affidavit on the 
envelope, or the officer’s seal is not affixed, said ballot shall not be de- 
posited in the ballot box, nor counted, but returned to its envelope and 
marked “Rejected.” 

(2) If an absent voter’s ballot is challenged and the challenge is sustained, 
the ballot shall be returned to its envelope and marked “Challenge Sus- 
tained” and returned as provided for the return of rejected ballots. 

All envelopes shall be carefully preserved and, with the ballots marked “Rejected” 
and “Challenge Sustained,” shall be filed with the chairman of the county board of 
elections at the time the returns from said precinct are filed, and shall be preserved 
intact by the chairman for a period of six (6) months, or longer if any contests shall 
then be pending concerning the validity of any of the absentee ballots so delivered to 
him. (1939, c. 159, s. 8; 1963, c. 547, s. 8.) 

Local Modification—Sampson: 1941, c. wrote the opening paragraph and subdi- 
167; 1963, c. 882. vision (1). It also deleted “of the county 

Editor’s Note.——The 1963 amendment re- board of elections” following the word 
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“chairman” near the middle of the last Applied in State v. Chaplin, 228 N. C. 
paragraph. 705, 47 S. E. (2d) 12 (1948). 

§ 163-62. Procedure for challenging absentee ballots on election day; ap- 
peals to county board.—Any elector may challenge an absent voter’s ballot on 
election day. Any challenge to any absentee ballot must be made in writing to the 
precinct registrar by the person making the challenge, and such challenger shall 
set out, in writing, the specific reasons given for each absentee ballot challenged, 
and so specify why the absentee ballot challenged fails to be in compliance with 
the law relating thereto, or why such absent voter is not legally entitled to vote in that 
election. Each absent voter’s ballot must be challenged separately with the reason 
stated in writing in each case. Upon such challenge being filed in accordance with the 
provisions herein set forth, then it shall be the duty of the registrar and judges to 
proceed to hear the challenger’s reasons for each such a challenge made and decide 
same. The burden of proof shall be upon the challenger in each case on election 
day to sustain each challenge so made. 
Any absent voter whose absentee ballot has been challenged, and the challenge 

sustained, may, either personally or through a duly authorized representative, appeal 
to the county board of elections on canvass day to sustain the validity of the voter’s 
ballot, and if its validity is sustained his or her absentee ballot shall be counted and 
added by the board to the returns from the proper precinct. (1939, c. 159, s. 9; 
1945, c. 758, s. 8; 1953, c. 1114.) 

Local Modification—Sampson: 1941, c. county or physically unable to attend. 
167; 1963, c. 882. The 1953 amendment rewrote this sec- 

Editor’s Note—The 1945 amendment _ tion, adding the provisions as to procedure 
added a proviso as to a voter absent from for challenging absentee ballots. 

§ 163-63. Register of applications declared a public record.—The register of 
applications for absent voters ballots, required to be kept by the chairman of the 
county board of elections, shall constitute a public record and shall be opened to 
the inspection of any elector of the county, at any time within thirty days before 
and thirty days after any general election, or at any other time when good and 
sufficient reason may be assigned for such inspection. (1939, c. 159, s. 10.) 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 

§ 163-64. Absentee voting where voting machines are used.—In all counties 
and precincts in which voting machines are used, all of the provisions of this article 
relating to absentee voting shall apply. Paper ballots shall be printed for use in ab- 
sentee voting in such counties and used in the same manner as counties not using 
voting machines, except after the absentee ballots are counted in each precinct upon 
the closing of the polls, the absentee vote shall be added to the totals for each can- 
didate or proposition as shown on the voting machines, and the combined total entered 
on the official precinct returns for the precinct. The absentee ballots and envelopes 
shall be returned by the registrars to the county board of elections on canvass day. 
(1963, c. 457, s. 9.) 
Local Modification—Sampson: 1941, c. it a misdemeanor to certify an absentee 

167; 1963, c. 882. voter’s affidavit without administering the 
Editor’s Note.—Session Laws 1963, c. oath to such voter, and substituted the 

457, s. 9, repealed former § 163-64, making above section therefor. 

§ 163-65. False statements under oath made misdemeanor.—If any iperson 
shall willfully and falsely make any affidavit or statement, under oath, which affidavit 
or statement, under oath, is required to be made by the provisions of this article, 
such person shall be guilty of a misdemeanor, and upon conviction, shall be punished 
by a fine of not less than one hundred dollars ($100.00), or imprisoned for not 
less than sixty days, or both, in the discretion of the court. (1939, c. 159, s. 12.) 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 
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§ 163-66. False statements not under oath made misdemeanor.—If any person, 
for the purpose of obtaining or voting any official ballot hereunder, shall willfully 
sign any printed or written false statement which does not purport to be under oath, 
or which, if it purports to be under oath, was not duly sworn to, such person shall 
be guilty of a misdemeanor, and upon conviction, shall be fined not less than one 
hundred dollars ($100.00), or imprisoned not less than sixty days, or both, in the 
discretion of the court. (1939, c. 159, s. 13.) 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 

§ 163-67. Custody of applications, ballots, ete—The chairman of the county 
board of elections in each county shall be the sole custodian of blank applications for 
absent voters’ ballots, the official ballots, blank certificates and envelopes, and he 
shall issue same only in strict accordance with the provisions of this article. ‘The 
issuance of such absent voters’ ballots is the responsibility and duty of the chairman 
of the county board of elections. Blank applications for absent voters’ ballots may be 
delivered to any elector applying for same for his or her own personal use, and not 
for the use of others. He shall keep all records and make all reports, promptly, re- 
quired by him by the terms of this article. 

The willful violation of the terms of this section shall constitute a misdemeanor, 
and upon conviction, the offender shall be fined not less than one hundred dollars 
($100.00), or imprisoned not less than sixty days, or both, in the discretion of the 
court. (1939, c. 159, s. 14; 1963, c. 457, s. 10.) 

Local Modification—Sampson: 1941, c. added to the third sentence “for his or her 
167; 1963, c. 882. own personal use, and not for the use of 

Editor’s Note—The 1963 amendment others.” 

§ 163-68. Violations not otherwise provided for made misdemeanor.—If an 
person shall willfully violate any of the provisions of this article, or willfully fail to 
comply with any of the provisions thereof, for which no other punishment is herein 
provided, such person shall be guilty of a misdemeanor, and upon conviction, shall 
be fined not less than one hundred dollars ($100.00), or imprisoned not less than 
six months, or both, in the discretion of the court. (1939, c. 159, s. 15.) 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 

§ 163-69. Reports of violations to Attorney General and solicitor.—It shall 
be the duty of the State Board of Elections to report to the Attorney General of 
North Carolina, and to the solicitor of the appropriate judicial district, any violation 
of this article, or the failure of any person charged with a duty hereunder to comply 
with and perform such duty, and it shall be the duty of the solicitor to cause such 
person to be prosecuted therefor. (1939, c. 159, s. 16.) 

Local Modification—Sampson: 1941, c. 
167; 1963, c. 882. 

§ 163-69.1. Articles 11 and 11A, relating to voting by servicemen, not ap- 
plicable.—Except as therein otherwise provided, articles 11 and 11A of chapter 
163 of the General Statutes of North Carolina relating to absentee registration and 
voting by servicemen shall not be applicable to the provisions of this article. (1963, 
c. 457, s. 11.) 

Local Modification—Sampson: 1963, c. 
82. 

Articysé 11. 

Absentee V oting in Primaries by Voters in Military and Naval Service. 

§ 163-70. Voting by persons in armed forces.—Any qualified voter entitled 
to vote in the primary of any political party, who, on the date of such primary, is in 
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the military, naval or other armed forces of the United States may vote in the 

primary of the party of his affiliation in the manner as hereinafter provided. (1941, 

c. 346, ss. 1, 1a; 1945, c. 758, s. 4.) 

Editor’s Note—For comment on this en- mer provision that the act shall be null and 

actment, see 19 N. C. Law Rev. 480. void on or after the repeal of the Selective 

The 1945 amendment struck out the for- Service Act. 

§ 163-71. Application for ballot; blanks furnished; name of applicant and 

other information entered on register—Such voter at any time before the 

date of the primary may make an application in writing duly signed by him to the 

chairman of the county board of elections of his county for an official primary ballot 

of the party of his affiliation as shown by the party primary registration books. 

Said application shall show the precinct in which the applicant is registered and 

entitled to vote and the company or other armed unit of which he is a member. 

The county board of elections shall furnish appropriate application blanks to any 

such voter on request. The application, however, shall not be required to be on such 

form but may be informally made in writing signed by the voter. 

Upon the receipt of such application the chairman of the county board of elections 

of the county of the voter’s residence shall enter on a register kept for that purpose 

the name of the applicant, his party affiliation and the precinct in which applicant is 

entitled to vote as shown by the application. (1941, s. 346, ss. 2, 3; 1963, c. 457, 

s. 12.) 

Editor’s Note—The 1963 amendment voter’s name by a member of his immediate 

deleted from the first and third paragraphs family. 
provisions relating to the signing of the 

§ 163-72. How ballot mailed to applicant—The chairman of the county 

board of elections shall register said application in the chairman’s Absentee Register 

of Absentee Military Applications, and if the application is in proper form the said 

chairman shall then write or type on the top of each kind of primary ballot being 

used in such primary election the words “Absentee Ballot No. ....”, filling in the 

proper number of the application, and enclose said ballots in a container-return 

envelope, together with a sheet of instructions to voter, unsealed, and then place the 

said envelope in another mailing envelope and mail same direct to the applicant voter 

to the same address furnished by the absent voter. (1941, c. 346, ss. 4, 5; 1963, c. 

457, s. 13.) 

Editor’s Note.—The 1963 amendment re- 
wrote this section. 

§ 163-73. Envelope for return of ballot; form of certificate on envelope.— 
The return envelope which the chairman shall send to the serviceman who applied 

for a primary absentee ballot to vote in the next State-wide primary election shall 

bear on one side thereof, written by said chairman, the name of the voter, the number 

of the application, and the precinct in which the ballot is to be voted, and on the other 

side on the face of the envelope the return address of the chairman, together with 

a printed certificate as follows: 

PRIMARY ELECTION 

Certificate of Serviceman 

} Detar Stee , a duly qualified Democrat—Republican (Strike out 
whichever is inappropriate) voter in ............. Precinct ey 2i. «sc ates 

in the Armed Forces of the United States, a member of .............. Company 

or Unit, and I am mailing this ballot duly marked by me to the chairman of the 

county board of elections of the county of my residence to be voted in the forth- 

coming primary of said party. 
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Witness*my hand’in the presence of... ..2.022.... officerthis’ the: ..) day 

(Signature of voter) 
VV TERESS ai Pm arerteteds tole: ofele alsa etess Wiatelatst eis : 
(Signature of officer) 

(Title and unit of officer) 
Note: May be witnessed by any commissioned or noncommissioned officer of the 
rank of sergeant in the Army, or petty officer in the Navy, or the equivalent thereof. 
(1941, c. 346, s. 6; 1963, c. 457, s. 14.) 

Editor’s Note.—The 1963 amendment re- 
wrote this section. 

§ 163-74. Voting of ballot; mailing and delivery to proper precinct; applica- 
tion of article 10 as to depositing, voting, counting, certifying, etc—Upon the 
receipt of his absentee ballot by mail from the chairman the voter shall vote same 
by properly marking the ballot in the presence of any commissioned or noncommis- 
sioned officer of the rank of sergeant in the Army, or petty officer in the Navy, or the 
equivalent thereof. The voter shall then enclose the ballot in the container-return 
envelope, seal the envelope, and sign his name on the certificate printed on the face 
of the envelope in the presence of the subscribing officer, which officer shall also sign 
as a witness in the place provided therefor at the bottom of the certificate on the 
envelope. The voter shall then mail the said container-return envelope to the chair- 
man of the county board of elections. The chairman of the county board of elections 
on the day of the primary election shall deliver all such primary absentee ballot 
envelopes received by him unopened to the registrar of the proper precincts. Except 
as is herein provided, the provisions of article 10 shall apply as to the manner of 
depositing and voting of such primary absentee ballots, the counting and certifying 
the results, etc. (1941, c. 346, ss. 7-10; 1963, c. 457, s. 15.) 

Editor’s Note.—The 1963 amendment re- 
wrote this section. 

§ 163-75. Preservation of envelopes in which ballots transmitted.—The pre- 
cinct officials with the returns of the primary shall deliver to the chairman of the 
county board of elections all envelopes from which absentee ballots have been 
voted and said envelopes with all applications received by the chairman of the county 
board of elections on which he has issued ballots shall be preserved for at least six 
months after the primary and longer if there should be reason or necessity therefor. 
(1941, c. 346, s. 11.) 

§ 163-76. Register of ballots a public record; posting list——The register of 
the ballots issued by the chairman shall be a public record open to inspection by any 
voter of the county at any time. 
A list of all ballots received at a precinct to be voted therein shall be posted at a 

conspicuous place about the polls as soon as practical after receipt of the ballots and 
before they are voted. (1941, c. 346, ss. 12, 13.) 

§ 163-77. Unlawful voting made misdemeanor.—Any person who shall vote 
or attempt to vote absentee ballot in any primary, not then being a member of the 
armed forces of the United States, shall be guilty of a misdemeanor and punished by 
fine of not more than two hundred dollars ($200.00) or imprisoned for not more 
than six months or both in the discretion of the court. (1941, c. 346, s. 14.) 

ARTICUW A LA? 

Absentee Registration and Voting in General Elections by Persons in Military 
or Naval Service. 

§ 163-77.1. Persons in armed forces, their wives, veterans, service civilians 
and members of Peace Corps may register and vote by mail.—Every individual 
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absent from the county of his residence and serving in the land or naval forces of 
the United States, including the members of the Army Nurse Corps, the Navy 
Nurse Corps, the Women’s Navy Reserve, and the Women’s Army Auxiliary Corps 
and Merchant Marine, who is eligible to register for and is qualified to vote at any 
election held under the laws of this State, shall be entitled to register and vote in 
the manner hereinafter provided. 

All of the provisions of this section and of this article shall apply equally to the 
wife of a serviceman residing with her husband outside of the county of her 
husband’s residence ; to a discharged, disabled war veteran in a government hospital ; 
and to a civilian attached to and serving outside of the United States with the armed 
forces and members of the United States Peace Corps, thus permitting such persons, 
when qualified to register and vote under the laws of this State, to register by mail 
and vote absentee ballots in all State-wide primaries and elections held in North 
Carolina. (1943, c. 503, s. 1; 1953, c. 908; 1963, c. 457, s. 16.) 

Editor’s Note——The 1953 amendment second paragraph the reference to the 
added the second paragraph. United States Peace Corps. 

The 1963 amendment inserted in the 

§ 163-77.2. Application made to Secretary of State; transmitted to chair- 
man of county election board.—Such absent member of the United States 
armed forces, absent from his residence county, may make an application, in writing, 
at any time prior to an election on the form prescribed in Public Law seven hundred 
and twelve of the Seventy-seventh Congress, to the Secretary of State, for absentee 
ballots to be voted in the election, and the Secretary of State shall, after making a 
record of the name and residence of such applicant, transmit such application to the 
office of the State Board of Elections. The State Board of Elections shall, after 
the receipt of such application from the Secretary of State, transmit said application 
to the chairman of the county board of elections of the county in which applicant 
resides, with all necessary instructions to said county chairman as to his duties here- 
under. (1943, c. 503, s. 2.) 

§ 163-77.3. Duties of county chairman upon receipt of application; registra- 
tion and issuance of absentee ballots.—It shall be the duty of the chairman 
of the county board of elections upon receipt of said application from the State Board 
of Elections to: 

(1) If the applicant is found by the chairman of the county board of elections 
to be registered in the registration book of the precinct in which ap- 
plicant advises he is residing, the said chairman shall mail such applicant 
one official absentee ballot of each kind being used in the election, to- 
gether with a container-return envelope for the return of the ballot the 
same as required by § 163-57. 

(2) If the applicant is found by the chairman not to be registered in the regis- 
tration book of the voting precinct in which the applicant declares he is 
residing, upon the chairman determining the resident precinct of such 
applicant and that he is eligible under article six of the State Constitution 
and the statutory laws relating thereto to be registered, then the said 
chairman may register such applicant in the registration book furnished 
and kept by him under the provisions of § 163-56 according to precincts. 

When the chairman of the county board of elections has registered said applicant 
in said registration book, he shall thereupon mail to the applicant one official ab- 
sentee ballot of each kind being used in the election, including candidates for all 
federal, State, district, county and local offices and for Constitutional amendments, 
together with a container-return envelope for the return of the ballots to the chair- 
man the same as required by § 163-57. (1943, c. 503, s. 3.) 

§ 163-77.4. Chairman to prepare list of persons registered; list to be posted 
at precinct.—The chairman of the county board of elections shall prepare in 
duplicate a list of the names of all persons who have applied for absentee ballots 
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under the said federal act and whose names he has registered on said absentee regis- 
tration book. One copy of this list shall be delivered by said chairman, together with 
a copy of the list of names of all other absentee ballots which he is required by 

163-60 to deliver, to the registrar of each precinct on the morning of the election, 
which shall be posted by the registrar in a public place at the voting precinct where 
it may be inspected by any voter. This list shall be entitled “List of applicants under 
the federal act of absentee ballots registered by chairman of the county board of 
elections.” One copy shall be kept by such chairman. (1943, c. 503, s. 4.) 

§ 163-77.5. List constitutes valid registration; names not to be placed on 
regular registration books——The chairman of the county board of elections’ 
list as delivered to the registrars of the various precincts shall constitute the only 
precinct registration of the members of the armed forces registering under the provi- 
sions of this article, and the posting of such list by the registrar at the precinct shall 
be sufficient to validate the ballots of such absentee voters when such ballots are in 
all other respects regular, and the registrars shall not register on the regular election 
registration books of the precincts the names of such voters registered under the pro- 
visions of this article. (1943, c. 503, s. 5.) 

§ 163-77.6. Chairman may register qualified persons who apply by mail 
direct to him for an absentee ballot.—lIf an unregistered applicant for an ab- 
sentee ballot in the said armed forces applies in writing direct to the chairman of the 
county board of elections instead of through the Secretary of State, the said chair- 
man may likewise register said applicant in his registration book and mail him the 
absentee ballot if the chairman determines that said applicant is qualified to register 
under article six of the State Constitution and the statutory laws enacted relating 
thereto and shows that he or she is a member of the United States armed forces as 
above described in § 163-77.1. (1943, c. 503, s. 6.) 

§ 163-77.7. Article 10 on absentee voting applicable except as otherwise pro- 
vided herein.—E xcept as herein otherwise provided, the provisions of article 
10 of this chapter, relating to absentee voting in general elections, shall apply as to 
the form of the absentee ballot, the certificates, envelopes, and manner of depositing 
and voting of such ballots, counting of ballots and certifying results, et cetera. 
(1943, c. 503, s. 7.) 

§ 163-77.8. State Election Board to supervise administration of article; 
power to make regulations—The State Board of Elections is hereby given 
full power and authority to supervise the administration of this article, and in case 
sufficient provisions may not appear to have been made herein, said Board of Elec- 
tions may make such reasonable rules and regulations as are necessary to carry out 
the true intent and purpose of this article, not in conflict with the provisions of the 
law relating thereto. (1943, c. 503, s. 8.) 

§ 163-77.9. Provisions applicable to absentee registration and voting in 
primaries——The provisions of this article shall be applicable to registration 
and voting in primary elections, as well as in general elections. The State Board of 
Elections is hereby authorized and empowered to adopt and promulgate whatever 
rules and regulations it may deem necessary to conform the provisions hereof to the 
primary election law. (1943, c. 503, s. 9; 1945, c. 758, s. 6.) 

Editor’s Note—The 1945 amendment re- 
wrote this section. 

§ 163-77.10. Printing and distribution of absentee ballots and supplies.—In 
order to fully carry out the purposes and intentions of this article, the State Board 
of Elections and the various county boards of elections, as the case may be, are au- 
thorized, empowered and directed to have printed, and in the hands of the proper 
election officials, all necessary ballots, together with the container-return envelope, 
not later than the first day of September immediately preceding the ensuing general 
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election, and in the event this article is made applicable to primary elections, not 
later than ten days after the time has expired for the filing for candidacy by county 
officers. (1943, c. 503, s. 10; 1949, c. 672, s. 3.) 

Editor’s Note.—The 1949 amendment sub- 
stituted “September” for “August.” 

§ 163-77.11. Expenses of administering article; how paid.—The expenses 
of administering the provisions of this article by the State Board of Elections shall 
be paid for by allotment from the State contingency and emergency fund, unless or 
until the same is paid by the federal treasury under the provisions of the said federal 
act. (1943, c. 503, s. 11.) 

§ 163-77.12. Article inapplicable to persons after discharge from service; 
re-registration required.—Upon any member of the armed forces, as herein- 
before defined, being discharged therefrom, he or she shall no longer be entitled to 
the benefits of the provisions of this article, and if such person registered under the 
provisions of this article, he or she shall be required to re-register in person the same 
as any other person before being entitled to vote in any election. (1943, c. 503, s. 12.) 

ARTICLE 12. 

Challenges. 

§ 163-78. Registrar to attend polling place for challenges.—It shall be the 
duty of the registrar to attend the polling place of his township or precinct with the 
registration books on Saturday preceding the election, from the hour of nine o’clock 
a. m. till the hour of three o’clock p. m., when and where the said books shall be open 
for the inspection of the electors of the precinct or township, and any of said electors 
shall be allowed to object to the name of any person appearing on said books. In 
case of any such objection, the registrar shall enter upon his books, opposite the 
name of the person so objected to, the word “Challenged,” and shall appoint a time 
and place, before the election day, when he, together with the judges of election, 
shall hear and decide said objection, giving personal notice of such challenge to the 
voter so objected to; and if for any cause personal notice cannot be given, then it 
shall be sufficient notice to leave a copy thereof at his residence: Provided, nothing 
in this section shall prohibit any elector from challenging or objecting to the name of 
any person registered or offering to register at any time other than that above speci- 
fied. If any person so challenged or objected to shall be found not duly qualified, the 
registrar shall erase his name from the books. (1901, c. 89, s. 19; Rev., s. 4339; 
GrSmsao7s2s) 

Absence of Officer in Charge for a Short 
Time.—That one of the officers appointed 
to conduct an election was absent a short 
time from the polls, during which time no 
vote was cast and the ballot boxes were not 
tampered with, nor was any opportunity 
afforded for tampering with them, does not 
vitiate the election. State v. Nicholson, 
102 N. C. 465, 9 S. E. 545: (1889). 
Remedy for Irregular Registration 

Where it is alleged that the registration of 
voters in a primary municipal election was 
irregular and fraudulent, and the plaintiffs 

seek mandamus to compel a proper regis- 
tration, and the statute and the charter of 
the city under which the election is to be 
held provided for challenge to voters so 
registered, mandamus being a proceeding 
in equity will not be issued, there being an 
adequate remedy at law by way of chal- 
lenge provided by statute. Glenn v. Cul- 
breth, 197 N.C. 675, 152, S. E. 3321(1999), 

Cited in Overton v. Mayor & City Com’rs 
of Hendersonville, 253 N. C. 306, 116 S. E. 
(2d) 808 (1960). 

§ 163-79. How challenges heard.—When any person is challenged, the judges 
and registrar shall explain to him the qualifications of an elector, and shall examine 
him as to his qualifications; and if the person insists that he is qualified and shall 
prove his identity with the person in whose name he offers to vote, and his con- 
tinued residence in the precinct since his name was placed upon the registration list, 
as the case may be, by the testimony, under oath, of at least one elector, one of the 
judges or the registrar shall tender to him the following oath or affirmation: 
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You do solemnly swear (or affirm) that you are a citizen of the United States; 
that you are twenty-one years old, and that you have resided in this State for one 
year, and in this precinct (ward or township) for thirty days next preceding this 
election, and that you are not disqualified from voting by the Constitution and laws 
of this State; that your name is (here insert name given), and that in such name 
you were duly registered as a voter of this township; and that you are the identical 
person you represent yourself to be, and that you have not voted in this election at 
this or any other polling place. So help you, God. 

And if he refuses to take such oath, when tendered, his vote shall be rejected; 
if, however, he does take the oath when tendered, his vote shall be received: Pro- 
vided, that after such oath or affirmation shall have been taken, the registrar and 
judges may, nevertheless, refuse to permit such person to vote, unless they be 
satisfied that he is a legal voter; and they are hereby authorized to administer the 
necessary oaths or affirmations to all witnesses brought before them to testify to 
the qualification of a person offering to vote. Whenever any person’s vote shall 
be received, after having taken the oath or affirmation prescribed in this section, 
the registrar or one of the judges shall write on the poll books, at the end of such 
person’s name, the word “Sworn.” The same powers as to the administration of 
oaths and affirmations and the examination of witnesses, as in this section granted 
to registrars and judges of election, may be exercised by the registrars in all cases 
where the names of persons registered or offering to register are objected to. (1901, 
Ceol ast 22 Revista CAD Ss0e/5 10 OnC..O/ LS...) 

Editor’s Note—The 1955 amendment in- formerly appearing in the oath of the chal- 
serted “thirty days” in lieu of “four months”  lenged elector. 

§ 163-79.1. Registration records open to public in counties having loose-leaf 
and visible registration system and permanent registration; challenges in such 
counties.—In counties in which a modern loose-leaf and visible registration 
system has been established as permitted by G. S. 163-43, with a full time and 
permanent registration as authorized by G. S. 163-31 and 163-31.2, the registration 
books or permanent records of registration shall be open to public inspection by any 
elector of the county between such reasonable hours and on such day or days of 
each week as the county board of elections shall find reasonable, at which time the 
registration of any elector shall be subject to objection and challenge. Except as 
hereinafter provided, G. S. 163-78 and 163-79 shall not apply to such counties. All 
challenges shall be made to and heard solely by the county boards of elections in the 
same manner as that provided in G. S. 163-79 for the hearing of challenges by 
precinct election officials. Nothing herein shall be taken to prohibit any elector 
from challenging or objecting to the name of any other elector offering to vote on 
the day of any primary or general election, and, in the event of such challenge, the 
same shall be heard and determined by the registrar and judges of election in the 
manner provided by G. S. 163-79. (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1.) 

Editor’s Note—The 1955 amendment in- population in excess of 35,000” formerly 
serted “one or more municipalities with a appearing near the beginning of the section. 
population in excess of 10,000” in lieu of The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 

§ 163-80. Challenge as felon; answer not used on prosecution.—If any person 
is challenged as being convicted of any crime which excludes him from the right 
of suffrage, he shall be required to answer any question in relation to such alleged 
conviction ; but his answer to such questions shall not be used against him in any 
criminal prosecution. (1901, c. 89, s. 71; Rev., s. 3388; C. S., s. 5974.) 

ARTICLE 13. 

Conduct of Elections. 

§ 163-81. Special elections —E very election held in pursuance of a writ from 
the Governor shall be conducted in like manner as the regular biennial elections, so 
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far as the particular case can be governed by general rules, and shall, to all intents 
and purposes, be as legal and valid, and subject the officers holding and the persons 
elected to the same penalties and liabilities as if the same had been held at the time 
and according to the rules and regulations prescribed for the regular biennial elec- 
tions. C1908 ¢.8953)75. Rev a8 4541. Cac 45.e7 oO.) 

Cited in Ponder v. Cobb, 257 N. C. 281, 
126 S. E. (2d) 67 (1962). 

§ 163-82. Power of election officers to maintain order—The registrar and 
judges of election in each ward or precinct, the board of elections of each county, 
and the State Board of Elections shall respectively possess full power and authority 
to maintain order, and to enforce obedience to their lawful commands during their 
sessions, respectively, and shall be constituted inferior courts for that purpose, and 
if any person shall refuse to obey the lawful commands of any such registrar or 
judges of election, county boards of elections, or the State Board of Elections, or by 
disorderly conduct in their hearing or presence shall interrupt or disturb their pro- 
ceedings, they may, by an order in writing, signed by their chairman, and attested 
by their clerk, commit the person so offending to the common jail of the county for 
a period not exceeding thirty days, and such order shall be executed by any sheriff 
or constable to whom the same shall be delivered, or if a sheriff or constable shall 
not be present, or shall refuse to act, by any other person who shall be deputed by 
such State or county boards of elections in writing, and the keeper of such jail shall 
receive the person so committed and safely keep him for such time as shall be men- 
tioned in the commitment. Provided, that any person committed under the pro- 
visions of this section shall have the right to post a two hundred dollar ($200.00) 
bond with the clerk of the superior court and appeal to the superior court for a trial 
on the merits of his commitment. (1901, c. 89, s. 72; Rev., s. 4376; C. S., s. 5977; 
195okc, 87. e*si4e) 

Editor’s Note—The 1955 amendment 
added the proviso. 

§ 163-83. Voter may deposit his own ballot—The ballot may be deposited 
for the voter by the registrar, or one of the judges of election, or the voter may 
deposit it if he chooses. (1901, c. 89, s. 24; Rev., s. 4343; C. S., s. 5979.) 

Choice as to Voting.—The provisions of 
our State Constitution, Art. VI, § 6, making 
the distinction that the elector shall vote 
by ballot, and an election by the General 
Assembly shall be viva voce, gives under 

his own ballot secretly, or to declare his 
choice openly when depositing it, or to have 
the registrar, or one of the judges of elec- 
tion, deposit it for him. Jenkins v. State 
Board, 180 N. C. 169, 104 S. E. 346 (1920). 

our statute, the elector the choice to deposit 

ARTICLE 14, 

Counting of Ballots; Precinct Returns ; Canvass of Votes and Preparation of 
Abstracts ; Certification of Results by County Board of Elections. 

§ 163-84, Proceedings when polls close; counting of ballots; report of vote 
to county board of elections—At the time for closing the polls the registrar 
shall announce that the polls are closed, but any qualified electors who are in the 
process of voting, or are in line within the voting enclosure waiting to vote, shall be 
allowed to vote before the polls close. 

The county board of elections of any county may, by a majority vote, authorize 
the use of precinct ballot counters to aid the registrars and judges of election in 
the counting of the ballots in any precinct or precincts within the county and such 
ballot counters, to the extent of the number designated by the county board of elec- 
tions, may be selected by the county board of elections or the registrars as the 
county board may direct. Upon acceptance of the appointment as ballot counters, 
such persons shall appear before the registrar at the polling place immediately at 
the close of the polls and take an oath administered by the registrar to support the 

446 



§ 163-84 Cu. 163. Exxcrions AND Exgcrion Laws § 163-84 

Constitution of the United States and the Constitution of North Carolina not in- 
consistent therewith and that they will honestly discharge the duties of ballot 
counter and will fairly and honestly tabulate the votes as cast in said primary or 
election. In a general election one ballot box may be emptied at a time upon a 
table and all those ballots marked as a straight party vote for all of the candidates 
of one party may be put into one pile and each such ballot counted as one vote for 
each candidate on said ballot of such party as marked in the party circle above, 
and shall be so tallied on the tally sheet. All split-voted ballots—that is for candi- 
dates of more than one party—shall be called out and tallied according to the man- 
ner in which they are marked for the individual candidates. All questions arising 
upon the counting of the votes or the tabulation thereof as to how a ballot shall be 
counted shall be referred to the registrar and judges of election for determination 
before the completion of the counting of a box. More than one box may be 
counted at a time by the precinct officials, clerks, and ballot counters, but the 
registrar and judges of election shall have supervision over the counting of all 
boxes and be responsible for them. Before any primary or election the chairman 
of the county board of elections shall furnish to each registrar written instructions 
on how ballots shall be marked and counted under the provisions of the law. Be- 
fore the counting of the ballots begins the registrar shall properly instruct all of 
the ballot counters, clerks and judges on how differently marked ballots shall be 
counted and tallied. The counting of the ballots in each box shall be made in the 
presence of the election officials, witnesses and watchers who are present and who 
may desire to watch same. Provided, that in all primary elections, when the count- 
ing of the ballots begins after the polls close, one ballot shall be taken at a time from 
the ballot box by one of the election officials named herein and opened in full view 
of all of the election officials and witnesses present, and the name of each candidate 
voted for shall be read aloud distinctly. The vote received by each candidate shall 
be tallied on the tally sheet. This same procedure for counting the ballots shall 
apply to all the ballot boxes being counted at the same time in a primary election. 

No ballot shall be counted which is marked contrary to law, except that no bal- 
lot shall be rejected for any technical error unless it is impossible to determine the 
voter’s choice. 

The counting of ballots shall be continuous until completed. From the time the 
ballot box is opened and the count of votes begun, until the votes are counted and 
returns are made out, signed and certified as herein required, and given to the presid- 
ing judge or registrar for delivery to the county board as required herein, the 
registrar and judges of election in each precinct shall not separate, nor shall a 
registrar or judge leave the polling place except from unavoidable necessity. In 
case of illness or unavoidable necessity, the board of elections may substitute 
another qualified person for any precinct official so incapacitated. 

Immediately following the completion of the counting of the votes on election 
night and the certification of the official precinct returns, the registrar, or one of 
the judges selected by him, shall report the total precinct vote for such candidate 
or proposition by telephone or otherwise to the office of the county board of elec- 
tions, which report shall be unofficial and shall have no binding effect upon the 
official county canvass to follow thereafter. The chairman or secretary or clerk 
to the county board of elections shall, as soon as such reports are received from 
the registrars, publish such reports to the press and to the radio and television. 
The cost thereof shall be charged to the operating expense of the county board of 
elections. (1933, c. 165, s. 8; 1955, c. 891; 1961, c. 487.) 

Editor’s Note—vThe 1955 amendment 
struck out the former second sentence of 

now repealed, which provided for the count- 
ing of ballots. These cases seem applicable 

the first paragraph, and substituted a new 
paragraph for the former second paragraph. 

The 1961 amendment added the last para- 
graph. 

The following cases were decided under 
former § 5983 of the Consolidated Statutes, 

to the present law as the provisions of 
former § 5983 are substantially set forth 
in the instant section. 

Counting by Others than Officers of 
Election.—While it is irregular to permit 
other persons than the officers of election 
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to count the ballots, yet, unless it appears 
affirmatively that the count was not correct, 
that fact will not be allowed to vitiate the 
election, especially when the judges ac- 
cepted and certified the result thus ascer- 
tained as true. State v. Calvert, 98 N. C. 
580, 4 S. E. 127 (1887). 

Effect of Voting for Too Many Candi- 
dates.—The statute does not contemplate 
throwing out the whole ballot for voting 
one ticket for too many candidates, its lan- 
guage distinguishing between the ballot and 
the ticket, of several of which (each office 
voted for being a separate ticket on the 
same ballot) the ballot is made up. Hence 
a ballot for one claiming the office of regis- 
ter of deeds, thrown out because containing 
two unmarked names, instead of one, for 
the office of recorder of the county, was 
improperly rejected as a vote for register, 
the elector’s choice for such office being 
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properly indicated. Bray v. Baxter, 171 N. 
C. 6, 86 S. E. 163 (1915). 
A ballot the only defect of which was 

that it contained unmarked names of four 
persons for the office of county commis- 
sioner, while only three commissioners 
were to be elected, was improperly rejected. 
Bray vy. baxter, 1 71 Nw. 6.9605. 1 8163 
(1915). 
Two Candidates with Same Name—Evi- 

dence of Identification.—If there be two 
candidates for different offices having the 
same name, and a ticket be found in the 
ballot box having that name and no other 
on it, it may be proved by extrinsic evi- 
dence for which of the candidates it was 
given. Wilson v. Peterson, 69 N. C. 113 
(1873). 

Cited in Strickland v. Hill, 253 N. C. 198, 
116 S. E. (2d) 463 (1960); Ponder v. Cobb, 
257 N. C. 281, 126 S. E. (2d) 67° (1962). 

§ 163-84.1. Precinct ballot counters in counties having loose-leaf and visible 
registration system and permanent registration; counting and tabulation of 
returns in such counties.—In counties in which a modern loose-leaf and visible 
registration system has been established as permitted by G. S. 163-43, with a full 
time and permanent registration as authorized by G. S. 163-31 and 163-31.2, the 
county board of elections may by a majority vote authorize the use of precinct 
ballot counters to aid the registrars and judges of elections and thereupon the 
county board of elections, or the registrars, to the extent of the number of ballot 
counters designated by the county board of elections, may select ballot counters to 
aid the registrars and judges of elections in counting the ballots and making precinct 
returns. The names and addresses of all ballot counters serving in any precinct, 
whether appointed by the county board of elections or by the registrars, shall be 
reported by the registrars to the county board of elections at the county canvass 
following the election. Upon acceptance of appointment as ballot counter, such 
person shall appear before the registrar at the polling place upon the closing of the 
polls and take oath that such person will support the Constitution of the United 
States and the Constitution of North Carolina not inconsistent therewith and will 
honestly and impartially discharge the duties of a ballot counter and will honestly 
and fairly tabulate and make return of the count and will not keep or make any 
memorandum of such count, except that which he is called upon to make to the 
county board of elections, and will not make any statement with reference to said 
count and return, unless called upon to testify in a judicial proceeding for a viola- 
tion of the election laws of this State. The registrars, judges of election, clerks, and 
ballot counters, shall, upon the closing of the polls, proceed to open the ballot boxes 
and to count and tabulate the returns by teams in such manner as may be prescribed 
by the county board of elections. All questions or challenges arising upon the count 
and tabulation or with reference to any ballot or ballots cast at said election shall be 
heard and determined by the registrars and judges of election in the manner pro- 
vided by Jaw... (1953, ¢, 8432 1955, ¢..8005.1963, c)303,;s. 1:) 

Editor’s Note.——The 1955 amendment in- 
serted “one or more municipalities with a 
population in excess of 10,000” in lieu of 
“two or more municipalities, each with a 

population in excess of 35,000” formerly 
appearing near the beginning of the section. 

The 1963 amendment deleted the words 
inserted by the 1955 amendment. 

§ 163-84.2. Preservation of ballots; locking and sealing of ballot boxes; 
signing of certificates.—After the counting is completed on the night of any 
primary or election, all ballots voted shall be put back in the proper ballot boxes 
from which they were taken, and the registrar and judges shall promptly securely 
lock each ballot box, and securely place a seal around the top of the boxes so that 
no ballot can be taken from or put in any of the boxes, and the registrar and judges 
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shall sign the seal on each box. These ballot boxes shall remain in the safe custody 
of the registrar subject to any orders from the chairman of the county board of 
elections as to their disposition. It shall be the duty of the chairman of the county 
board of elections to furnish to each registrar all locks and proper seals for all ballot 
boxes, with proper instructions as to how each box is to be securely locked and 
sealed in compliance with this section. There shall be printed on each precinct 
return form to be signed by the registrar and judges after the count is completed 
a certificate certifying that each ballot box was properly locked, sealed and signed 
by the registrar and judges, as herein prescribed, before they left the polling place 
on primary or election night. Willful failure to securely lock, seal and sign the 
seal on each ballot box on the night of any primary or election, and willful failure 
to sign the certificate on the duplicate return forms certifying that this has been 
done shall constitute a misdemeanor. (1959, c. 1203, s. 2.) 

§ 163-85. How precinct returns are to be made and canvassed.—When the 
results of the counting of the ballots have been ascertained, such results shall be 
embodied in a duplicate statement to be prepared by the registrar and judges on 
forms provided by the county board of elections and certified to by said officers. 
One of the statements of the voting in the precinct shall be placed in a sealed 
envelope and delivered to the registrar or judge selected by them for the purpose 
of delivery to the county board of elections, at its meeting to be held on the second 
day after the election or primary. ‘The other duplicate statement shall be mailed 
by one of the other precinct election officers to the chairman of the county board of 
elections immediately. 

The county board of elections shall meet on the second day next after every pri- 
mary or election, at eleven o’clock A. M. of that day, at the courthouse of the 
county, for the purpose of canvassing the votes cast in the county and the prepara- 
tion of the county abstracts. Any registrar or judge appointed to deliver the certi- 
fied precinct returns who shall fail to deliver those returns at the meeting of the 
county board of elections by twelve o’clock A. M. on the day of such board meeting 
shall be guilty of a misdemeanor, unless for illness or good cause shown for such 
failure. In the event any precinct returns have not been received by the county 
board by twelve o’clock A. M. on the first day of its meeting, or if any returns are 
incomplete or defective, it shall have authority to dispatch an officer to the residence 
of such precinct officials for the purpose of securing the proper returns for such 
Drecitict 1Gl933,.C: 1095.5...) 

Editor’s Note——This section and § 163-86 Returns Admissible as Substantive Evi- 
were rewritten by the 1933 amendment by dence.—See State v. Ponder, 234 N. C. 294, 
abolishing the county board of canvassers 67 S. E. (2d) 292 (1951). _ 
and assigning their duties to the county Cited in Strickland v. Hill, 253 N. C. 198, 
board of elections. See 11 N. C. Law Rev. 116 S. E. (2d) 463 (1960). 
228. 

§ 163-86. County board of elections to canvass returns and declare results. 
—The county board of elections at their said meeting required to be held on the 
second day after every primary or election, in the presence of such electors as choose 
to attend, shall open the returns and canvass and judicially determine the results 
of the voting in the respective counties, stating the number of legal ballots cast in 
each precinct for each candidate, the name of each person voted for and the political 
party with which he affiliated, and the number of votes given to each person for 
each different office, and shall sign the same. The said county board of elections 
shall have the power and authority to judicially pass upon all facts relative to the 
election, and judicially determine and declare the result of the same. And they 
shall have power and authority to send for papers and persons and examine the 
same, and to pass upon the legality of any disputed ballots transmitted to them by 
any precinct officer. (1933, c. 165, s. 8.) 

Editor’s Note—The cases below, except this section was rewritten in 1933 and the 
for Strickland v. Hill, were decided before duties of the board of canvassers assigned 
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to the board of elections. However, they 
seem applicable to the present law. 

This section modifies or supersedes § 
163-143 to the extent of any conflict. Strick- 
land v. Hill, 253 N. C. 198, 116 S. E. (2d) 
463 (1960). 
Recounts.—Where a candidate in a pri- 

mary election, prior to the time fixed for 
the county board of elections to canvass 
the returns, suggests errors in tabulating 
ballots in certain precincts because persons 
not legally qualified acted as counters and 
tabulators, but makes no assertion that any 
person voted who was not entitled to vote 
or that any qualified elector was prevented 
from voting, and files a written request for 
recount, the county board has authority, in 
the exercise of its judgment and discretion 
in good faith, to order and conduct a re- 
count of the ballots cast and to certify the 
candidate having the majority of the votes 
as ascertained by such recount as the nomi- 
nee of the party, notwithstanding that the 
returns of the precinct officials are regular 
upon their face. Strickland v. Hill, 253 N. 
C. 198, 116 S..E. (2d) 463 (1960). 

Judicial Powers of Board of Canvassers. 
—The county board of canvassers are 
vested with statutory authority to judicially 
pass upon all facts relative to the election 
and to judicially determine and declare the 
results, and with the exercise of this dis- 
cretion the courts will not interfere, except 
in an action to try title to the office by quo 
warranto. However, since by the Federal 
Constitution, Art. I, § 5, power is given to 
both houses of Congress to pass upon the 
election of members, an action in the na- 
ture of quo warranto cannot be brought to 
determine which candidate was elected to 
Congress. Britt v. Board, 172 N. C. 797, 
90 S. E. 1005 (1916). 

The returns made by the precinct officials 
constitute but a preliminary step in ascer- 
taining the results of an election, and such 
returns must be canvassed and declared by 
the board of canvassers as an essential part 
of the election machinery, which board, 
after judicially determining the results, 
must issue a certificate of election to the 
successful candidate upon which he may 
qualify and enter into the discharge of the 
duties of the office State v. Proctor, 221 
N. €:°161; 19S. E. +d)" 234" (1942): 
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Returns Prima Facie Correct.—In pro- 
ceedings in the nature of a quo warranto, 
to determine the respective rights of the 
parties contesting for an office, the result 
of the election, as declared by the county 
board of canvassers, must be taken as prima 
facie correct. State v. Jackson, 183 N. C. 
695, 110 S. E. 593 (1922). 
Same—Subject to Collateral Attack.— 

The decisions or judgments of the county 
board of canvassers are not of such con- 
clusiveness or finality as to exclude collat- 
eral attack, and the use of the word “ju- 
dicially” in this section does not affect the 
construction. State v. Midgett, 151 N. C. 1, 
65 S. E. 441 (1909). 

The correctness of the result of the elec- 
tion of a clerk of the superior court, deter- 
mined and declared by the county board of 
canvassers, can be investigated, passed 
upon and determined in a civil action in the 
nature of a quo warranto, and such is the 
proper remedy. State v. Midgett, 151 N. C. 
1, 65 S. E. 441 (1909). 

Jurisdiction of Superior Court for Quo 
Warranto Not Ousted—The act of the 
county canvassers in declaring the result 
of an election to public office, under this 
section, cannot have the effect of ousting 
the jurisdiction of the superior court in quo 
warranto or information in the nature 
thereof. Harkrader v. Lawrence, 190 N. 
C. 441, 130 S. E. 35 (1925). 
Mandamus to Reconvene Board of Can- 

vassers.—As to whether a board of can- 
vassers can be compelled by mandamus to 
reconvene after its final adjournment, 
quaere; and semble, it can be done there- 
tofore only for the purpose of requiring it 
to complete its labors, but not to reconsider 
its action Britt v. Board, 172 N. C. 797, 
90 S. E. 1005 (1916). 

Supplementary Returns after Adjourn- 
ments of Registrar and Poll Holders.—Ad- 
ditional or supplemental returns made up 
by the county board of canvassers after the 
registrar and poll holders had fully per- 
formed their duties and adjourned, and 
without calling them together for recon- 
sideration as a body, should not be given 
effect by the courts. Britt v. Board, 172 
N. C. 797, 90 S. E. 1005 (1916). 

Cited in State v. Proctor, 221 N. C. 161, 
19 S. E. (2d) 234 (1942). 

§ 163-87. Grouping certain returns on same abstract.—The abstract of votes 
for each of the following classes of officers shall be made on a different sheet : 

President and Vice-President. 
Governor and all State officers; justices of the Supreme Court; judges of 

the superior court; and United States Senator. 
Representatives in Congress. 
Solicitor. 

County officers. 
Senators and Representatives of the General Assembly. 

Township officers. (1933, c. 165, s. 8.) 

§ 163-88. Preparation of original abstracts; where filed—When the canvass 
has been completed, the county board of elections shall prepare on forms furnished 
by the State original statements of the results showing: 
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(1) Upon a single sheet an abstract of votes for President and Vice-President 
of the United States, when a presidential election is held. 

(2) Upon another sheet an abstract of votes for Governor, and all State 
officers, judges of the Supreme Court, judges of the superior court and 
United States Senator. 

(3) Upon another sheet an abstract of votes for Representatives to Congress. 
(4) Upon another sheet an abstract of votes for solicitor. 
(5) Upon another sheet an abstract of votes for State Senators and Repre- 

sentatives in the General Assembly. 
(6) Upon another sheet an abstract of votes for county officers. 
(7) Upon another sheet an abstract of votes for township officers for each 

township in the county. 
(8) Upon another sheet an abstract of votes for all constitutional amendments 

and propositions submitted to the people. 
Each of these abstracts shall be so prepared as to show the total number of votes 
cast for each candidate of each political party for each office in each precinct in the 
county. 

Each of these original abstracts shall be signed by the members of the county 
board of elections with their certificate as to their correctness, and each of the 
original abstracts together with the original precinct returns shall be filed with the 
clerk of the superior court to be recorded in the permanent file in his office. (1933, 
¢; 1Ooes. &.) ¢ 

Abstract Admissible as Substantive Evi- 
dence.—See State v. Ponder, 234 N. C. 294, 
67 SE. (2d) 292 (1951). 

§ 163-89. Duplicate abstracts to be sent to State Board of Elections; penalty 
for failure to comply.—When the county boards of elections shall have com- 
pleted the original abstracts, they shall also prepare separate duplicate abstracts for 
all offices for which the State Board of Elections required to canvass the votes and 
declare the results, which shall include the following: For President and Vice- 
President; for State officers and United States Senator; for Representatives to 
Congress ; for solicitors; and for State Senators in senatorial districts composed of 
more than one county; and for amendments and propositions submitted. 
When said duplicate abstracts shall have been prepared, the county board of 

elections shall sign an affidavit on each abstract that they are true and correct; then 
the chairman of said board shall mail said duplicate abstracts, within five days after 
the primary or election is held, to the chairman of the State Board of Elections at 
Raleigh, so that said abstracts shall be received by the chairman of the State Board 
of Elections within one week after the primary or election. 

The chairman of the county board of elections, failing or neglecting to transmit 
said abstracts to the chairman of the State Board of Elections within the time above 
prescribed shall be guilty of a misdemeanor and subject to a fine of one thousand 
dollars: Provided, that the penalty herein prescribed shall not apply where said 
aforesaid officer was prevented from performing the duties herein prescribed be- 
cause of sickness or other unavoidable delay, but the burden of proof shall be on 
such officer to show that his failure to perform his said duties was due to sickness 
or unavoidable delay. (1933, c. 165, s. 8.) 

§ 163-90. Clerk of superior court to send statement of votes to Secretary 
of State in general election—In a general election, the clerk of the superior 
court shall, within two days after the original abstracts are filed in his office by the 
county board of elections, certify under his official seal to the Secretary of State, 
upon blanks furnished to him by the State for that purpose, a statement of the votes 
cast in his county for all national, State and district officers, and for and against 
constitutional amendments and propositions submitted to the people. The clerk 
of superior court shall at the same time also certify under his official seal to the 
Secretary of State a list of all the persons voted for as members of the State Senate 
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and House of Representatives and all county officers, together with the votes cast 

for each and their postoffice address. 
The clerk of the superior court, failing or neglecting to transmit these returns 

to the Secretary of State within the time herein provided, shall be subject to a fine 

of five hundred dollars and be guilty of a misdemeanor: Provided, that the penalty 

herein prescribed shall not apply where said aforesaid officer was prevented from 

performing the duties herein prescribed because of sickness or other unavoidable 

delay, but the burden of proof shall be on such officer to show that his failure to 

perform his said duties was due to sickness or unavoidable delay. (1933, c. 165, 

5.0.) 

§ 163-91. Who declared elected by county board; proclamation of result.— 

In the general election, the person having the greatest number of legal votes for a 

county or township office, or for the House of Representatives, or for the State 

Senate in a district composed of only one county, shall be declared elected by the 

county board of elections. But, if two or more county candidates, having the greatest 

number of votes, shall have an equal number the county board of elections shall de- 

termine which shall be elected. Provided that a write-in candidate must receive as 

many as 5% of the votes cast for candidates for Congress in the township or county 

or other jurisdiction in which said write-in candidates is running as a prerequisite to 

his being elected. 
When the county board of elections shall have completed the canvass, they shall 

judicially determine the result of the election in their county for all persons voted 

for, and proclaim the same at the courthouse door with the number of votes cast 

for each. (1933, c. 165, s. 8; 1957, c. 1263.) 

Editor’s Note—The 1957 amendment rect. State v. Flynt, 159 N. C. 87, 74S. E. 
added the proviso to the first paragraph. 

The cases discussed below were decided 
prior to the 1933 amendment. The pro- 
visions of the former statute on this subject 
are now substantially set forth in the in- 
stant section. 

Finding of Board Prima Facie Correct. 
—The finding by the board of canvassers 
as to the number of votes received by a 
contestant in an election is prima facie cor- 

817 (1912). 
There is a final and conclusive presump- 

tion in favor of the correctness of the re- 
sult of an election as declared by the proper 
officials, until the issues raised by the plead- 
ings have been tried and disposed of before 
the jury. Wallace v. Salisbury, 147 N. C. 
58, 60 S. E. 713 (1908). 

Cited in State v. Proctor, 221 N. C. 161, 
19 S. E. (2d) 234 (1942). 

§ 163-92. Chairman of county board of elections to furnish county officers 
certificate of election—The chairman of the county board of elections of each 
county shall furnish, within ten days, the member or members elected to the House 
of Representatives and the county officers, a certificate of election under his hand 
and seal. He shall also immediately notify all persons elected to the county offices 
to meet at the courthouse on the first Monday in the ensuing December to be quali- 
fied. The chairman of the county board of elections shall also issue a certificate of 
election to each township officer elected to office within the county: Provided, that 
where an election contest is properly pending before a county board of elections or 
on appeal from a county board to the State Board of Elections, either after a 
primary or a general election, the said county board of elections shall not certify the 
results of the primary or election for the office in controversy until the contest has 
been finally decided by the county or State Board of Elections, or until at least five 
days after the results of the election have been officially certified and public notice 
given of the results and no contest or appeals have been filed with the county board 
of elections contesting the official declared results. (1933, c. 165, s. 8; 1947, c. 
50508) -43.1 Joon: 87 leisno's 1909 "ce 2035683.) 

Editor’s Note——The 
added the Jast sentence. 

1947 amendment’ the section appearing after “Elections” at 
the end of the section. 

The 1955 amendment added the proviso. 
The 1959 amendment added the part of 

Conclusiveness of Adjudication of Board 
and Certificate of Election—The adjudica- 
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tion of the board and the resultant certifi- 
cate of election constitute conclusive evi- 
dence of the certificate holder’s right to 
the office in every proceeding except a 

Cu. 163. Etecrions AND ExLEction Laws § 163-96 

direct proceeding under § 1-514 et seq. to 
try the title to the office. State v. Ponder, 
234 N. C. 294, 67 S. E. (2d) 292 (1951). 

ArTIcLE 15. 

Canvass of Returns for Higher Offices and Preparation of State Abstracts. 

§ 163-93. State Board of Elections to canvass returns for higher offices.— 
The State Board of Elections shall constitute the legal canvassing board for the 
State of all national, State and district offices, including the office of State Senator 
in those districts consisting of more than one county. No member of the State 
Board of Elections shall take part in canvassing the votes for any office for which 
he himself is a candidate. (1933, c. 165, s. 9.) 

Supervisory Powers of Board.—The State 
Board of Elections has general supervision 
over the primaries and elections in the 
State, with authority to promulgate legally 
consistent rules and regulations for their 
conduct, and to compel the observance of 
the election laws by county boards of elec- 

canvass returns and declare the count, 
does not affect its supervisory power, which 
perforce must be exercised prior to the 
final acceptance of the returns made by 
the county boards. Burgin v. North Car- 
olina State Board, 214 N. C. 140, 198 S. E. 
592 (1938). 

tions, and the duty of the State Board to 

§ 163-94. Meeting of State Board of Elections to canvass returns of the 
election.—The State Board of Elections shall meet in the city of Raleigh on 
the Tuesday following the third Monday after each general election held in this 
State under the provisions of this chapter, in the hall of the House of Representatives, 
at eleven o’clock A. M. for the purpose of canvassing the votes cast in all the 
counties of the State for all national, State and district officers and to determine 
whom they ascertain and declare by the count to be elected to the respective offices, 
and shall prepare abstracts of same as hereinafter provided. At this meeting, the 
Board shall examine the county abstracts, if they shall have been received from 
all of the counties, and if all have not been they may adjourn, not exceeding ten 
days for the purpose of obtaining the abstracts and returns from the missing counties, 
and when they have all been received the Board shall proceed with the canvass, which 
shall be conducted publicly in the hall of the House of Representatives. In obtaining 
the abstracts from the counties whose abstracts have not been received by the date 
of this meeting, the Board is authorized to obtain from the clerk of the superior 
court or the county board of elections, at the expense of such counties, the original 
abstracts or returns, or if they have been forwarded, copies of them. The State 
Board of Elections shall be authorized to enforce the penalties provided by law for 
the failure of a clerk of a superior court or a chairman of the county board of elections 
to comply with the law in making their returns of an election. (1933, c. 165, s. 9.) 

§ 163-95. Meeting of State Board of Elections to canvass returns of a special 
election for congressmen.—In all cases of special elections ordered by the 
Governor to fill vacancies in the representation of the State in Congress as provided 
for in § 163-105, the State Board of Elections may meet as soon as the chairman 
of said Board shall have received returns from all of the counties entitled to vote in 
said special elections for the purpose of canvassing the returns of said special elec- 
tion and for preparing an abstract of same. It shall be the duty of the chairman 
of the State Board of Elections to fix the day of meeting which shall not be later 
than ten days after such elections, and it shall be the duty of all returning officers 
to make their returns promptly so that the same may be received within the ten days. 
(1933, c. 165, s. 9.) 

§ 163-96. Board to prepare abstracts and declare results of elections.—The 
State Board of Elections, at the conclusion of its canvass of the general election, 
shall cause to be prepared the following abstracts: 
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(1) Upon a single sheet an abstract of votes for President and Vice-President 
of the United States when an election is held for same. 

(2) Upon another sheet an abstract of votes for governor and all State officers, 
justices of the Supreme Court, judges of the superior court, and United 
State Senators. 

(3) Upon another sheet an abstract of votes for Representatives to Congress 
for the several Congressional districts in the State. 

(4) Upon another sheet an abstract of votes for solicitor in the several judicial 
districts in the State. 

(5) Upon another sheet an abstract of votes for State Senators in the several 
senatorial districts in the State, where such districts are composed of 
more than one county. 

(6) Upon another sheet an abstract of votes for and against any constitutional 
amendments or propositions submitted to the people. 

These abstracts so prepared by said Board shall state the number of legal ballots 
cast for each candidate, the names of all persons voted for, for what office they 
respectively receive the votes, the number of votes each receive, and whom said 
Board shall ascertain and judicially determine and declare by the count to be elected 
to the office. These abstracts shall be signed by the State Board of Elections in their 
official capacity and have the great seal of the State affixed thereto. (1933, c. 165, 
s. 9.) 

§ 163-97. Results certified to the Secretary of State; certificate of election 
issued.—After the State Board of Elections shall have ascertained the result 
of the election as hereinbefore provided, they shall cause the result to be certified 
to the Secretary of State, who shall prepare a certificate for each person elected, 
and shall sign the same, which certificate he shall deliver to the person elected, when 
he shall demand the same. 

The State Board of Elections shall also file with the Secretary of State the original 
abstracts prepared by it, also the original county abstracts to be filed in his office. 
(1933;-C. 169,619) 

Cited in Ponder v. Cobb, 257 N. C. 281, 
126 S. E. (2d) 67 (1962). 

§ 163-98. Secretary of State to record abstracts——The Secretary of State 
shall record the abstracts filed with him by the State Board of Elections in a book 
to be kept by him for recording the results of elections and to be called the election 
book, and shall also file the county abstracts. (1933, c. 165, s. 9.) 

ARTICLE 16. 

State Officers, Senators and Congressmen. 

§ 163-99. Contested elections; how tie broken—The person having the 
highest number of votes for each office, respectively, shall be declared duly elected 
thereto by the State Board of Elections, but if two or more be equal and highest in 
votes for the said office, then one of them shall be chosen by joint ballot of both 
houses of the General Assembly. In contested elections, the State Board of Elec- 
tions shall certify to the Speaker of the House of Representatives a statement of 
such facts as the Board has relative thereto and such contests shall be determined by 
joint vote of both houses of the General Assembly in the same manner and under 
the same rules as described in cases of contested elections for members of the Gen- 
eral Assembly. (1901, c. 89, s. 44; Rev., s. 4363; 1915, c. 121, s.1; C. S., s. 5999; 
1927, c. 260, s 14; 1933s c. 165, s. 10.) 

Editor’s Note—The 1927 amendment re- Board of Elections” for “State Board of 
wrote this section. Canvassers.” 

The 1933 amendment substituted ‘State 
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§ 163-100. Regular elections for Senators——United States Senators to fill 
vacancies caused by the expirations of regular terms shall be elected by the people 
at the last regular election before each vacancy shall occur as now provided for State 
officers, and the tickets shall be furnished, blanks sent out and returns made as for 
State officers, and the returns canvassed and results declared in the same way. 
(1913, c. 114, s. 3;C. S., s. 6001.) 

Editor’s Note——This and the two follow- States Senators shall be elected by the 
ing sections were enacted in 1913 in con- people of each state. Prior to the Amend- 
sequence of the 17th Amendment to the ment, United States Senators were chosen 
Constitution of the United States, ratified by the legislatures of the several states. 
May 31, 1913, which provides that United 

§ 163-101. Governor to fill vacancies until general election Whenever there 
shall be a vacancy in the office of United States Senator from this State caused by 
death, resignation, or otherwise than by expiration of a term, the Governor shall 
appoint to fill the vacancy till there shall be an election. (1913, c. 114, 5.1; C.58., 
SHOUU ae OA00es 12s: 20) 

Editor’s Note—The 1929 amendment 
provided that this section should be re- 
enacted. 

§ 163-102. Election of Senator to fill unexpired term.—If such vacancy 
shall occur more than thirty days before any general State election, the Governor 
shall issue his writ for the election by the people, at the next general election, of a 
Senator to fill the unexpired part of the term, and said election shall take effect 
from the date of the canvassing of the returns, and the State Board of Elections may 
meet at the call of the chairman as soon as he shall have received returns from all 
of the counties and prepared an abstract of same for the purpose of canvassing the 
returns and certifying the results of said election. (1913, c. 114, s.2; C. S., s. 6002; 
PO559ce87/1;'s; 62) 

Editor’s Note——The 1955 amendment re- ing the word “returns” near the middle of 
wrote the latter part of the section follow- the section. 

§ 163-103. Congressional districts specified—For the purpose of selecting 
representatives to the Congress of the United States, the State of North Carolina 
shall be divided into eleven districts as follows: 

First District: Beaufort, Bertie, Camden, Chowan, Currituck, Dare, Gates, Hert- 
ford, Hyde, Martin, Pasquotank, Perquimans, Pitt, Tyrrell and Washington coun- 
ties. 

Second District: Edgecombe, Franklin, Greene, Halifax, Lenoir, Northampton, 
Vance, Warren and Wilson counties. 

Third District: Carteret, Craven, Duplin, Harnett, Jones, Onslow, Pamlico, 
Pender, Sampson and Wayne counties. 

Fourth District: Chatham, Davidson, Johnston, Nash, Randolph and Wake 
counties. 

Fifth District: Caswell, Forsyth, Granville, Person, Rockingham, Stokes, Surry 
and Wilkes counties. 

Sixth District: Alamance, Durham, Guilford and Orange counties. 
Seventh District: Bladen, Brunswick, Columbus, Cumberland, Hoke, New Han- 

over, Robeson and Scotland counties. 
Eighth District: Anson, Lee, Lincoln, Mecklenburg, Montgomery, Moore, Rich- 

mond and Union counties. 
Ninth District: Alexander, Alleghany, Ashe, Cabarrus, Caldwell, Davie, Iredell, 

Rowan, Stanly, Watauga and Yadkin counties. 
Tenth District: Avery, Burke, Catawba, Cleveland, Gaston, Mitchell and Ruth- 

erford counties. 
Eleventh District: Buncombe, Cherokee, Clay, Graham, Haywood, Henderson, 

Jackson, Macon, Madison, McDowell, Polk, Swain, Transylvania and Yancey 
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counties. (Rev., s. 4366; 1911, c. 97; C. S., s. 6004; 1931, c. 216194173 21961, 

c. 864.) 

Editor’s Note——The 1931 amendment The 1961 amendment changed the num- 

changed the number of congressional dis- ber of congressional districts from twelve 
tricts from ten to eleven, and the 1941 _ to eleven. 
amendment increased the number to twelve. 

§ 163-104. Election after reapportionment of congressmen.—Whenever, by 
a new apportionment of Representatives among the several States, the number of 
Representatives in the Congress of the United States from North Carolina shall be 
either increased or decreased, and neither the Congress nor the General Assembly 
shall provide for the election of the same, then if the said Representatives shall be 
increased, the increased number shall be elected by the qualified voters of the whole 
State, and shall be voted for on one ballot, and the Representatives from the several 
Congressional districts shall be elected by the voters of said districts, respectively, 
and shall each be voted for on another ballot ; but if the number of said Representa- 
tives shall be decreased as aforesaid, in that event all the Representatives in Congress 

shall be elected by the qualified voters of the whole State and shall be voted for on 
one ballot. (1901, c. 89, s. 58; Rev., s. 4368; C. S., s. 6006.) 

§ 163-105. Special election for congressmen.—If at any time after expira- 
tion of any Congress and before another election, or if at any time after an election, 
there shall be a vacancy in the representation in Congress, the Governor shall issue 
a writ of election, and by proclamation shall require the voters to meet in the 

different townships in their respective counties at such times as may be appointed 

therein, and at the places established by law, then and there to vote for a Repre- 

sentative in Congress to fill the vacancy; and the election shall be conducted in like 

manner as regular elections. 
In the event such vacancy occurs within eight months preceding the next succeed- 

ing general election, nominations of candidates in a special election for Representa- 

tive in Congress to fill a vacancy may be made by the several political party con- 

gressional executive committees in the district in which such vacancy occurs, for 

each political party respectively. It shall be the duty of the chairman and secretary 

of each political party congressional executive committee making such a nomination 

of a candidate in a special election to immediately certify to the State Board of 

Elections the name and party affiliation of the nominee so selected prior to the 

printing of the special election ballots. 
In the event such vacancy occurs more than eight months prior to the next suc- 

ceeding general election, then a special primary election shall be called by the 

Governor. Such special primary election shall be conducted in accordance with 

the laws governing general primaries, except that the closing date for filing notices 

of authority with the State Board of Elections shall be fixed by the Governor in 

his call for the primary, and shall be for the purpose of nominating candidates, to be 

voted upon thereafter in a special election to be called by the Governor as herein- 

before provided in the first paragraph of this section. The candidate elected in this 

special election shall fill such vacancy in the representation in Congress. (1901, c. 

89, s. 60; Rev., s. 4369; C. S., s. 6007 ; 1947, c. 505, s. 5.) 

Editor’s Note—The 1947 amendment 
added the second and third paragraphs. 

§ 163-106. Certificate of election for congressmen.—E'very person duly 

elected a Representative to Congress, upon obtaining a certificate of his election 

from the Secretary of State, shall procure from the Governor a commission, certify- 

ing his appointment as a Representative of the State, which the Governor shall issue 

on such certificate being produced. (1901, c. 89, s. 61; Rev., s. 4370; C. S., s. 

6008.) 
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ARTICLE 17. 

Election of Presidential Electors. 

§ 163-107. Conduct of presidential election.—The election of presidential 
electors shall be conducted and the returns made as nearly as may be directed in 
relation to the election of State officers, except as herein otherwise expressed. 
GOO Tea as.n/ 2 A Reverse 40/1661 .ssc0009 ul O33 calbogse lls) 

§ 163-108. Arrangement of names of presidential electors——The names of 
candidates for electors of President and Vice-President of any political party or 
group of petitioners, who have qualified under the provisions of § 163-1 of the 
General Statutes of North Carolina as a political party shall not be placed on the 
ballot, but shall after nomination be filed with the Secretary of State. In place of 
their names there shall be printed first on the ballot the names of the candidates for 
President and Vice-President, respectively, of each party or group of petitioners 
who have qualified under the provisions of § 163-1 of the General Statutes of North 
Carolina as a political party and they shall be arranged under the title of the office. 
A vote for such candidates shall be a vote for the electors of the party by which 
such candidates were named and whose names have been filed with the Secretary of 
States eCLOO1s cn SOs /8yeRev.,'s, 4372 3°C.S:, 8.6010; 1933; cr1659s9.11 911949; 
CHO/sZeS. 2.) 

Editor’s Note—See 11 N. C. Law Rev. The 1949 amendment inserted the clauses 
229, for a discussion of changes made in as to having qualified as a political party 
this section by the 1933 amendment. under § 163-1. 

§ 163-109. How returns for President shall be made.—The county board of 
elections shall meet at the courthouse on the second day next after every election 
for President and Vice-President, and shall ascertain and determine the number of 
legal votes cast for the electors for President and Vice-President and shall prepare 
abstracts and make their returns to the State Board of Elections in the same manner 
as hereinbefore provided for State officers. (1901, c. 89, s. 80; Rev., s. 4373; C. S., 
SOU 2/60 1200 610161955, CalO>.cs ell.) 

§ 163-110. Declaration and proclamation of results by State Board; casting 
of State’s votes for President and Vice-President.—The State Board of Elec- 
tions shall canvass the returns for electors for President and Vice-President at the 
same time and place as hereinbefore required to be made for State officers, and an 
abstract for same shall be prepared and certified to the Secretary of State in the 
same manner. 

The Secretary of State shall, under his hand and seal of his office, certify to the 
Governor the names of as many persons receiving the highest number of votes for 
electors of President and Vice-President of the United States as the State may be 
entitled to in the Electoral College. The Governor shall thereupon immediately 
issue his proclamation and cause the same to be published in such daily newspapers 
as may be published in the city of Raleigh, wherein he shall set forth the names of 
the persons duly elected as electors, and warn each of them to attend at the capitol 
in the city of Raleigh at noon on the first Monday after the second Wednesday in 
December next after his election, at which time the said electors shall meet, and 
then and there give their votes on behalf of the State of North Carolina for Presi- 
dent and Vice-President of the United States. In case of the absence or ineligibility 
of any elector chosen, or if the proper number of electors shall for any cause be 
deficient, those present shall forthwith elect from the citizens of the State so many 
persons as will supply the deficiency, and the persons so chosen shall be electors to 
vote for the President and Vice-President of the United States. And the Governor 
shall, on or before the said first Monday after the second Wednesday in December, 
make out six lists of the names of the said persons so elected and appointed electors 
and cause the same to be delivered to them, as directed by the Act of Congress. 
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(1901,.c. 89, s. 81; Rev.,'s: 4374; 1917,6c. 176)'s.2 5 Cire. ss 5916, 60125 19Z3ic. 
11ilss\ 12+ 1927, ¢)260 5821451193300) 160, sl bel O35 el 43 hee.) 

Editor’s Note.—By the 1935 amendment Monday in January to the first Monday 
the meetings were changed from the second after the second Wednesday in December. 

§ 163-111. Compensation of presidential electors.—Presidential electors shall 
receive, for their attendance at the meeting of said electors in the city of Raleigh, 
the sum of $10.00 (ten dollars) per day and traveling expenses at the rate of 5¢ 
(five cents) per mile in going to and returning from said meeting. (1901, c. 89, 
§, 84: Revi) 6.2/0) } CAS236..56/St 1035 Cee) 

Editor’s Note——Prior to the 1933 amend- expenses and compensation the same as 
ment, this section provided for traveling allowed members of the General Assembly. 

§ 163-112. Penalty for presidential elector failing to attend and vote—Each 
elector, with his own consent previously signified, failing to attend and vote for a 
President and Vice-President of the United States, at the time and place herein 
directed (except in case of sickness or other unavoidable accident), shall forfeit 
and pay to the State five hundred dollars, to be recovered by the Attorney General 
in the Superior Court of Wake County. (1901, c. 89, s. 83; Rev., s. 4375; C. S., 
SPOULS3 LOS3HCr lbaeneL Ly) 

Article 18. 

Miscellaneous Provisions as to General Elections. 

§ 163-113. Agreements for rotation of candidates in senatorial districts of 
more than one county.— When any senatorial district consists of two or more 
counties, in one or more of which the manner of nominating candidates for legislative 
offices is regulated by statute, and the privilege of selecting the candidate for Senator, 
or any one of the candidates for Senator, of any political party (as the words 
“political party” are defined in the first section of this subchapter) in the senatorial 
district, is, by agreement of the several executive committees representing that 
political party in the counties constituting the district, conceded to one county 
therein, such candidate may be selected in the same manner as the party’s candidates 
for county officers in the county, whether in pursuance of statute or under the plan 
of organization of such party. All nominations of party candidates for the office 
of Senator, made as hereinbefore provided, shall be certified by the chairman of 
the county board of elections of the county in which the nomination is made, to each 
chairman of the county board of elections in all of the counties constituting the sena- 
torial district, and it shall be the duty of each chairman of the other counties to 
which the nominations are certified to print the name or names of the nominee or 
nominees on the official county ballot for the general election. (1911, c. 192; C.S., 
s. 6014; 1947, c. 505, s. 6.) 

Editor’s Note——The 1947 amendment re- 
wrote the second sentence. 

§ 163-114. Judges and solicitors; commission; when term begins.—Justices 
of the Supreme Court, judges of the superior court, and solicitors shall be commis- 
sioned by the Governor, and their terms of office shall begin on the first day of 
January next succeeding their election. An election for officers, whose terms shall 
be about to expire, shall always be held at the general election next preceding the 
expiration of their terms of office. (1901, c. 89, s. 69; Rev., s. 4377; C. S., s. 6015.) 

§ 163-115. Registrars to permit copying of poll and registration books.—In 
any primary or general election held in this State, and at any time prior to the 
holding of such primary or general election, and while the registration and poll 
books shall be in the hands of any registrar, it shall be the duty of such registrar, on 
application of any candidate or the chairman of any political party, to permit said 
poll book or registration book to be copied: Provided, such poll book or registration 
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book shall not be removed from the polling place if there, or the residence of such 
registrar, if there: Provided, also, it shall be lawful for such registrar himself to 
furnish to such applicant, in lieu of the books themselves, a true copy of the same, 
for which service he shall be entitled to receive two cents per name. Any person 
willfully failing or refusing to comply with the provisions and requirements of this 
section shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
not exceeding fifty dollars, or imprisoned not exceeding thirty days. (1901, c. 89, 
Sa oaeyeves Setooee GiSeis200165 1931 cen 80.7 1950 ch 8832) 

Editor’s Note.—The 1931 amendment re- cents” for “one cent” in the last proviso 
wrote this section. to the first sentence. 

The 1959 amendment substituted “two. 

§ 163-115.1. Copies of registration in counties having loose-leaf and visible 
registration system and permanent registration—In counties in which a 
modern loose-leaf and visible registration system has been established as permitted 
by G. S. 163-43, with a full time and permanent registration as authorized by 
G. S. 163-31 and 163-31.2, it shall be the duty of the county board of elections, on 
application of any candidate, or the chairman of any political party, or any other 
person, to furnish a copy or copies of the registration. Such lists shall be furnished 
upon such cards, postal cards, or envelopes, and at such charges as may be fixed 
by such county board of elections. In case the list is a partial or selected list by 
party affiliation, sex, color, date of registration, or any other selection the county 
board of elections thay see fit to prescribe and make, the charge therefor may be 
based upon the total registration of the precinct or precincts from which such 
selected list is made, regardless of the number of selected names upon such list so 
made. In such county no registrar shall furnish registration lists or permit a copy 
of the registration. (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1.) 

Editor’s Note.—The 1955 amendment in- population in excess of 35,000” formerly 
serted “one or more municipalities with a appearing near the beginning of the section. 
population in excess of 10,000” in lieu of || The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 

§ 163-116. Forms for returns sent to proper officers by State Board of Elec- 
tions.—The State Board of Elections shall cause proper forms of returns to 
be prepared and printed, and send copies thereof, with plain directions as to the 
manner of endorsing, directing, and transmitting the same to the seat of govern- 
ment, to all of the returning officers of the State, at least thirty days before the time 
for holding any election. The said Board shall also furnish to the clerk of the 
superior court of each county all such printed blanks as may be necessary for making 
the county returns. (1901, c. 89, s. 43; Rev., s. 4383; C. S., s. 6017; 1921, c. 181, 
BIOL / se OU), Silos) 

Editor’s Note.—Prior to the 1921 amend- Prior to the 1927 amendment, the printed 
ment the duties of the State Board of blanks were furnished to the register of 
Elections under this section were required deeds instead of to the clerk of the superior 
to be performed by the Secretary of State. court. 

SUBCHAPTER II. PRIMARY ELECTIONS. 

ARTICLE 19, 

Primary Elections. 

§ 163-117. Date for holding primaries——On the last Saturday in May next 
preceding each general election to be held in November for State officers, Repre- 
sentatives in Congress, district officers in districts composed of more than one 
county, and members of the General Assembly of North Carolina, or any such 
officers, there shall be held in the several election precincts within the territory 
for which such officers are to be elected a primary election for the purpose of nomi- 
nating candidates of each and every political party in the State of North Carolina 
for such offices as hereinafter provided ; and at such primary election next preceding 
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the time for the election of a Senator for this State in the Congress of the United 
States there shall likewise be nominated the candidate of each political party in this 
State for such office of United States Senator. 

This subchapter shall not apply to the nomination of candidates for presidential 
electors. Presidential electors shall be nominated in a State convention of each 
political party as defined in § 163-1 unless otherwise provided by the plan of 
organization of such political party. One presidential elector shall be nominated 
from each congressional district and two from the State at large. 

8.160183 1939).¢7 1963195 Ice 009Ns42:) 167191 / sek 218 HCAS 
Local Modification.—Session Laws 1945, 

c. 894, repealed this article insofar as its 
provisions apply to the nomination of 
democratic candidates for the General As- 
sembly and county offices in Mitchell 
County. 

Session Laws 1957, c. 826, as amended 
by Session Laws 1959, c. 621, s. 2, provides 
that this article shall not apply to nomi- 
nations of Democratic candidates for county 
offices and members of the House of Repre- 
sentatives in Cherokee County, but such 
candidates shall be nominated by con- 
vention of the Democratic Party. 

Session Laws 1961, c. 484 provides that 
this article shall not apply to nominations 
of Republican candidates for county offices 
and members of the General Assembly in 
Cherokee County, but such candidates shall 
be nominated by conventions of the Repub- 
lican Party. 

Editor’s Note-——The 1939 amendment sub- 
stituted, near the beginning of the section, 
the words “last Saturday in May” for 
the words “first Saturday in June.” The 
1951 amendment added the second para- 
graph. 

Session Laws 1953, c. 1069, as amended 
by Session Laws 1959, c. 238, made this 
article applicable to Watauga County. Ses- 
sion Laws 1955, c. 439, to the extent pro- 
vided, made this article applicable to Yan- 
cey County. Session Laws 1955, c. 442, 
made this article applicable to the counties 
of Avery, Madison, Mitchell and Yancey 
for the purpose of nominating Democratic 
candidates for the State Senate. 

Article Is Constitutional—The primary 
law, as amended by the Australian Ballot 
Law (§ 163-148 et seq.), is reasonable and 
constitutional. McLean v. Durham County 
Board, 222 N. C. 6, 21 S. E. (2d) 842 (1942). 

C19L ower lol ss: 

(1936); McLean v. Durham County Board, 
922 NN Cele 21 eS. en(edjus4s 11949); 
The manifest purposes of the primary 

system set up by our laws is to secure to 
the members of an existing political party 
freedom of choice of candidates, and to 
confine the right of qualified electors to 
vote in party primaries to the primary of 
the existing political party of which they 
are members at the time of holding of 
such primary. States’ Rights Democratic 
Party v. State Board of Elections, 229 N. 
C..179, 49 S. E. (2d) 379 (1948). 

There is a well-defined distinction be- 
tween a primary election and a regular 
election. A primary election is a means 
provided by law whereby members of a 
political party select by ballot candidates 
or nominees for office; whereas a regular 
election is a means whereby officers are 
elected and public offices are filled accord- 
ing to established rules of law. In short, 
a primary election is merely a mode of 
choosing candidates of political parties, 
whereas a regular election is the final choice 
of the entire electorate. Rider v. Lenoir 
County;. 236.N. .C4.620,..73° Se B,. (2d) 9913 
(1952). 
The primary law provides an exclusive 

method for nomination of candidates for of- 
fice, and a candidate who has not complied 
with its provisions is not the nominee of 
any political party within the law. McLean 
v. Durham County Board, 222 N. C..6, 21 
Se Ben(2d)es4s0a943): 
The primary laws have no application to 

new political parties created by petition un- 
der § 163-1. States’ Rights Democratic 
Party v. State Board of Elections, 229 N. 
C. 179949 SAE. (2d) 379 001948). 

Cited in Rider v. Lenoir County, 236 N. 
C. 620, 73S. Es (2d) 913 (1952); Strickland 
vy, Hill, 253 N.C. 198,116 -S. E.9(2d) 463 
(1960). 

It must be construed in pari materia with 
article 20 “of this) = chapter, | Phillips) (vy. 
Slaughter, 209 N. C. 543, 183 S. E. 897 

§ 163-118. Primaries governed by general election laws.—Unless otherwise 
provided in this article, such primary elections shall be conducted, as far as prac- 
ticable, in all things and in all details in accordance with the general election laws 
of this State, and all the provisions of this chapter and of other laws governing 
elections not inconsistent with this article shall apply as fully to such primary 
elections and the acts and things done ‘thereunder as to general elections; and all 
acts made criminal if committed in connection with a general election shall likewise 
be criminal, with the same punishment, when committed in a primary election held 
hereunder, (1915, ¢, JOl. 6.32 19]7, 0. 215; ©. 5, OUcU.) 

Quoted in Strickland v. Hill, 253 N. C. Cited in State v. Abernethy, 220 N. C. 
198, 116 S. E. (2d) 463 (1960). 226, 17 See (ed)e2o"( 1941) 
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§ 163-119. Notices and pledges of candidates; with whom filed.—E very can- 
didate for selection as the nominee of any political party for the offices of Governor 
and all State officers, justices of the Supreme Court, the judges of the superior 
court, United States Senators, members of Congress, and solicitors to be voted for 
in any primary election shall file with and place in the possession of the State 
Board of Elections, by twelve o’clock noon on or before Friday preceding the tenth 
Saturday before such primary election is to be held, a notice and pledge in the fol- 
lowing form, the blanks being properly filled in and the same signed by the candidate: 

“Vhereby hie my notice as aicandidate-tor the nomination as’.). J..0 0.02 onan os 
neces pritiary CLeclhiOnstOsNe-feldeOnmers ten, ots seeder. tans I affiliate with the .... 
Patients ae party, and I hereby pledge myself to abide by the results of said pri- 
mary, and to support in the next general election all candidates nominated by the 
hs, tee ah Oar a party. I further pledge myself that if I am defeated in said 
primary, I will not run for any office as a write-in candidate in the next general 
election.” 

Every candidate for selection as the nominee of any political party for the office 
of State Senator in a primary election, member of the House of Representatives, 
and all county and township offices shall file with and place in the possession of the 
county board of elections of the county in which they reside by twelve o’clock noon 
on or before the Friday preceding the sixth Saturday before such primary election 
is to be held a like notice and pledge. 

The notice of candidacy required by this section to be filed by a candidate in the 
primary must be signed personally by the candidate himself or herself, and such 
signature of the candidate must be signed in the presence of the chairman or secre- 
tary of the board of elections with whom such candidate is filing, or a candidate 
must have his or her signature on the notice of candidacy acknowledged and certified 
to by any officer authorized to administer an oath. Any notice of candidacy of any 
candidate signed by an agent in behalf of a candidate shall not be valid. No person 
shall be permitted to file as a candidate of any political party in a party primary when 
such person, at the time of filing his or her notice of candidacy, is registered on the 
registration book as an affiliate of a different political party from that party in 
whose primary he or she is now attempting to file as a candidate. Any unregistered 
person who desires to become a candidate in a party primary may do so if such 
person signs a written pledge with the chairman along with the filing form that he 
or she will, during the registration period just prior to the next primary, register as 
an affiliate of the political party in whose primary he or she now intends to run as a 
candidate. Any person registered as an Independent, or with no party affiliation 
recorded on the registration book, shall not be eligible to file as a candidate in a 
Drmary clectionm 1 ol oyenlOl Ms O27 1OlA.c. 218% Gepiie 00221923 cal Lines: 13: 
1927200 est oreo 2oeca 20: S. Ls 1955. calOoy se 1221937 6364-51947. c. 505, 
S94 | CaO / 2S att 994 Ce. 0098S.73'41 955, 64/59 5 Cacs, S$) 121959, ¢: 1203, 
s. 4.) 

“cc Editor’s Note——This section was amended 
in 1933 so as to change the time for filing 
the notice for candidacy from six weeks to 
the seventh Saturday before the primary 
date. See 11 N. C. Law Rev. 230. The 
1937 amendment changed this to the tenth 
Saturday before the election, and substi- 
tuted “sixth Saturday” for “fourth Satur- 
day” formerly appearing in the second par- 
agraph. 

The 1947 amendment added the first two 
sentences of the last paragraph. The 1949 
amendment substituted in the first para- 
graph “12:00 noon” for “6:00 P. M.” The 
1951 amendment added the last two sen- 
tences of the last paragraph. 
The first 1955 amendment substituted in 

the next to the last paragraph 
o'clock noon” for “six o’clock p. m.” The 
second 1955 amendment inserted “Friday 
preceding the tenth Saturday before such 
primary election” in lieu of “the tenth 
Saturday before such primary election” 
formerly appearing in the first paragraph. 

The 1959 amendment added the second 
sentence to the notice of candidacy form, 
and the last sentence to the last paragraph. 
The amendment also inserted in the 
next to last paragraph the words “the 
Friday preceding,” and subsequently in the 
same sentence inserted “election” after the 
word “primary.” 

Obligation Imposed upon Candidate.— 
This section attempts to place upon a can- 
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Democratic Party v. State Board of Elec- 
tions, 229 N. C. 179, 49 S. E. (2d) 379 (1948). 

Cited in Ratcliff v. Rodman, 258 N. C. 
60, 127 S. E. (2d) 788 (1962). 

didate who seeks nomination to public of- 
fice in the primary election of an existing 
political party an obligation to adhere to 
such existing political party for at least a 
limited time in the future. States’ Rights 

§ 163-120. Filing fees required of candidates in primary.—At the time of 
filing a notice of candidacy for nomination for any congressional or State office, 
including judges of the Supreme and superior court and solicitors, each candidate 
for such office shall pay to the State Board of Elections a filing fee of one per cent 
of the annual salary of such office. At the time of filing a notice of candidacy for 
nomination for any legislative or county office, each candidate for such office shall 
pay to the county board of elections of the county of their residence a filing fee of one 
per cent of the annual salary of such office: Provided, that all candidates for nomi- 
nation for any county or township office operated on a fee basis shall pay to the 
county board of elections a flat filing fee as follows: County commissioners, ten 
dollars ($10.00) ; county board of education, five dollars ($5.00) ; sheriff, clerk of 
the superior court and register of deeds, forty dollars ($40.00) plus one per cent 
(1%) of the income of the office above four thousand dollars ($4,000.00) ; and 
any other county office on a fee basis, twenty dollars ($20.00), plus one per cent 
(1%) of the income of the office above two thousand dollars ($2,000.00) ; township 
constable, ten dollars ($10.00), plus one per cent (1%) of the income of the office 
above one thousand dollars ($1,000.00); and justice of the peace, ten dollars 
($10.00), plus one per cent (1%) of the income of the office above one thousand 
dollars ($1,000.00). The filing fees which shall be paid by candidates for a county 
or township office operated on a part salary and part-fee basis shall be one per 
cent (1%) of the first annual salary received and shall not include any fees received. 
(1915p.c: 10Ips24 501917 en218 5 1919: sen 139 «CaS: xs. 002351927 sem2O0n cw 20s 
1933;<c. 165, swl23W 939) cr264, sified 9599-6) 1 2037 s85.) 

Local Modification.—Mecklenburg: 1937, 
C182. 20ampson: £o4 tc ena: 

Editor’s Note.—This section was amended 
in 1933 so as to change the basis of candi- 
dacy fees from a flat sum for each office to 
a percentage of the salary of the office. 
See 11 N. C. Law Rev. 230. 
The 1939 amendment changed the filing 

fee in the second sentence from one-half 

The 1959 amendment rewrote the part 
of the section beginning with “Provided” 
in the second sentence. 

Filing Fee Is Not a Tax.—The filing fee 
required by this section is in no sense a tax 
within the meaning of Art. II, § 14, or a lo- 
cal law as condemned by Art. II, § 29, or 
the Constitution of North Carolina. Mc- 
Lean v. Durham County Board, 222 N. C. 

of one per cent to one per cent. It also 6, 21 S. E. (2d) 842 (1942). 
changed the proviso. 

§ 163-121. Fees erroneously paid refunded.—Where a candidate errone- 
ously files a notice of candidacy, accompanied by the proper sum of money, with 
the State Board of Elections, instead of with the local county board, and the money: 
is paid into the State treasury; or where a candidate files a notice, accompanied by 
the sum fixed by law with the State Board, the money being paid into the State 
treasury, and afterwards, but before the time for filing such notices, as fixed by law, 
shall have expired, he wishes to withdraw his candidacy, then, in both these cases, 
the money may be refunded to the candidate, upon certificate from the chairman 
of the State Board of Elections that the facts exist which entitle him to such re- 
funding. Upon such certificate, the Auditor shall give his warrant upon the Treas- 
urer of the State, and the Treasurer shall pay the same. (1919, c. 50; C. S., s. 6024.) 

§ 163-122. Payment of expense for primary elections—The expense of 
printing and distributing the poll and registration books, blanks, ballots for those 
offices hereinafter provided to be furnished by the State, and the per diem and 
expenses of the State Board of Elections while engaged in the discharge of the 
duties herein imposed, shall be paid by the State; and the expenses of printing and 
distributing the ballots hereinafter provided to be furnished by the counties, and the 
per diem and expenses of the county board of elections, and the registrars and judges 
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of election, while engaged in the discharge of the duties herein imposed, shall be 
paid by the counties, as is now provided by law to be paid for performing the duties 
imposed in connection with other elections. (1915, c. 101, s. 7; 1917, c. 218; C. S., 
S2OU20cel Ue CaZOU rs. 2541 933.07. 1659 sal4s) 

§ 163-123. Registration of voters——The regular registration books shall be 
kept open before the primary election in the same manner and for the same time 
as is prescribed by law for general elections, and electors may be registered for both 
primary and general elections. 

No person shall be entitled to participate or vote in the primary election of any 
political party unless he be a legal voter, or shall become legally entitled to vote at 
the next general election, and has first declared and had recorded on the registration 
book that the affiliates with the political party in whose primary he proposes to vote 
and is in good faith a member thereof, meaning that he intends to affiliate with the 
political party in whose primary he proposes to vote and is in good faith a member 
thereof. 

Under this section any person who will have become qualified by age or residence 
to register and vote in the general election for which the primary is held, even 
though not so qualified by age or residence by the date of the primary election, shall 
be entitled to register and vote in the said primary election if otherwise qualified ; 
provided, such person shall register while the registration books are open prior to 
the primary election,in compliance with the provisions set forth in the above para- 
graph and in other registration requirements. No such person shall be permitted to 
register on the day of the first or second primary under this provision who fails to 
register during the regular registration period prior to such primary. (1915, c. 101, 
Ser 8 re, 0027»), 19990 Cul Z05,08, G:) 

Cross References.—As to new State-wide duct of voter, see notes to § 163-126. 
registration of voters, see § 163-43. As to Editor’s Note—The 1959 amendment 
effect of voting in primary on future con- added the third paragraph. 

§ 163-124. Notices filed by candidates to be certified; printing and distribu- 
tion of ballots—When the time for filing notices by candidates for nomination 
shall have expired, the chairman of the State Board of Elections shall within three 
days thereafter certify the facts as to such notices as have been filed with it to the 
Secretary of State; and in the senatorial districts composed of more than one county 
where there is no agreement as provided for in § 163-113, the chairman or secretary 
of the county board of elections of each county in such senatorial district shall, 
within three days after the time for filing such notice shall have expired, certify to 
every other chairman of the county board of elections in such senatorial district the 
names of all candidates who have filed notice of candidacy in their respective county 
for the office of the State Senator; and said chairman, acting under the direction 
of the State Board of Elections and under such rules and regulations as may be 
prescribed by it, shall, without delay, at the expense of the State, cause a sufficient 
number of official ballots to be printed for each political party having candidates to 
be voted for in the primary and distributed to the chairman of the county boards of 
elections in the several counties, upon which ballot shall appear the names of candi- 
dates who shall, under the provisions of this article, have filed notice of their can- 
didacy and otherwise complied with the requirements of this article, except candidates 
for offices ballots for which are herein provided to be printed by the several county 
boards of elections, so that such ballots shall be received by the respective county 
boards of elections at least thirty days before the date of holding such primaries. 
The expense of printing and distributing such official ballots shall be paid by the 
State Treasurer out of funds appropriated to the State Board of Elections, in ac- 
cordance with the Executive Budget Act. Said ballots so printed by the State 
Board of Elections shall be for each of the several political parties in the State, 
as hereinafter defined and described, and the names of the respective parties and 
the candidates shall be printed on the ballots prepared for the respective parties with 
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which the candidates affiliate, and upon the ballots the office for which each aspirant 
is a candidate shall be indicated. ‘Three days before the primary election the chair- 
men of the county boards of elections shall distribute the official ballots to the several 
registrars in their respective counties, and take a receipt therefor, and the registrars 
shall have them at the several polling places for the use of the electors at the time 
of holding the primary. Any election or other officer who shall accept appointment 
and who shall, without previously resigning, fail to perform in good faith the duties 
prescribed in this article, shall be guilty of a misdemeanor, and upon conviction shall 
be fined or imprisoned, in the discretion of the court. (1915, c. 101, s. 8; 1917, ¢. 
Big Gros 5 OUZG oes 7 CaLOU seen) 

Editor’s Note—The 1927 amendment 
struck out a provision requiring the chair- 
man of the State Board of Elections to cer- 

the senatorial districts’ and ending with 
“office of the State Senator.” 

Possession of Ballots—vThis section 
tify to the appropriate county boards of 
elections as to the facts of notice filed by 
the candidates for nomination for the State 
Senate in districts composed of two or more 
counties, and inserted in lieu thereof the 

makes it the duty of the county board of 
elections to keep in its possession official 
ballots until delivery to the local officials. 
State v. Abernethy, 220 N. C. 226, 17 S. E. 
(2d) 25 (1941). 

part of the section beginning with “and in 

§ 163-125. Only official ballots to be voted; contents and printing of ballots. 
—There shall be voted in primary elections only the official ballots furnished to the 
chairmen of the county board of elections and by them to the registrars; and if other 
ballots be voted in a party primary, they shall not be counted. There shall be as 
many kinds of official ballots as there are political parties, members of which have 
filed notice of their candidacy for primary elections. (1915, c. 101, s. 9; 1917, ¢. 
ZLosor st Oe gs) 

§ 163-126. How primary conducted; voter’s rights; polling books; informa- 
tion given; observation allowed—When an elector offers himself and ex- 
presses the desire to vote at a primary held under this article, he shall declare the 
political party with which he affiliates and in whose primary he desires to vote, as 
hereinbefore provided, and he shall then be furnished by the registrar ballots, as 
desired by him, of the political party with which he affiliates, which he may vote, 
and he shall not in such primary be allowed to vote a ticket marked with the name 
of any political party of which he has not declared himself to be a member as herein 
defined ; but anyone may at any time any elector proposes to vote challenge his right 
to vote in the primary of any party upon the ground that he does not affiliate with 
such party or does not in good faith intend to support the candidates nominated 
in the primary of such party, and it shall be the duty of the registrar and judges 
of election upon such challenge to determine whether or not the elector has a right 
to vote in said primary: Provided, that he may vote for candidates for all or any of 
the offices printed on such ballot, as he shall elect, and he shall be required to dis- 
close the name of the political party printed thereon and no more. He may in the 
manner hereinbefore prescribed mark such names as he desires, and these and only 
these shall be counted as being voted for by him, and he shall have the right to so 
vote for only one candidate as his choice for each office. If he be a qualified elector 
and has elected to vote in the primary of a party of which he has declared himself 
to be a member, as provided herein, he may deposit his ballots in the proper ballot 
boxes, or he may permit the registrar or a judge of election to so deposit them 
for him. 

At the time of voting, the name of the voter shall be entered on a primary polling 
book to be provided and kept for the purpose, under rules prescribed by the State 
Board of Elections, which said book shall be provided at the expense of the State 
for all State primaries and State elections, and upon said book shall be entered, 
opposite the name of such voter and in proper column provided for the purpose, the 
name of the political party whose ticket he shall have voted, and said books shall be 
filed for safekeeping, until the next election, in the clerk’s office of the county in 
which the ballots are so cast. 
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It shall be the duty of the county board of elections and of the judges and registrar 
in each precinct to make all necessary arrangements by providing a proper number 
of places in each precinct whereby each voter shall have an opportunity, both at all 
primary and all general elections, to arrange his ballot in secret and without inter- 
ference from any other person whatsoever ; and it shall be the duty of the judges of 
election and registrars holding primary and general elections to give any voter any 
information he may desire in regard to the kind of ballot which he may be entitled 
to vote and the names of the candidates thereon, and in response to questions asked 
by him, they shall communicate to him any information which he may desire in 
regard to the kind of ballot which he may be entitled to vote and the names of the 
candidates thereon, and, in response to questions asked by him, they shall communi- 
cate to him any information necessary to enable him to mark his ballot as he desires. 

At the written request of the chairman of any political party of any county, the 
judges and registrar of any precinct shall designate the name of some elector in 
each precinct, if there be such elector who affiliates with such political party, who 
shall be furnished the opportunity to observe the method of holding such primary 
election; but such elector shall in no manner interfere with the method of holding 
such election or interfere or communicate with or observe any voter in casting his 
ballot, but shall make such observation and notes of the manner of holding such 
election and the counting of the ballots as he may desire: Provided, nothing herein 
contained shall be construed to prevent any elector from casting at the general elec- 
tion a free and untrammeled ballot for the candidate or candidates of his choice. 
(TOD acm luc! bal Ince 2105 a os, SaOUOl 192) Calo ss 0291923; co. 11, 
S414 059 eca1Z03 4807) 

Cross Reference.—See § 163-180. 
Editor’s Note—By the 1923 amendment 

the name of the third ballot box was 
changed from “Legislative Primary Box” 
to “Legislative and County Primary Box.” 
Prior to the 1921 amendment the polling 
book provided for by the second paragraph 
of this section was to be furnished at the 
expense of the State for the first election 
held under this article, and subsequently at 
the expense of the several counties. The 
amendment requires that it be furnished at 
the expense of the State for all the State 
primaries and State elections. 

The 1959 amendment deleted the former 
last sentence of the first paragraph. For 
somewhat similar provision, see the last 
paragraph of § 163-123. 

This section secures to the member of an 
existing political party freedom of choice of 
candidates by providing that he may vote 
for candidates for all or any of the officers 
printed on the ballots of the political party 
with which he affiliates “as he shall elect 
and that he shall disclose the name of the 
political party printed thereon and no 
more.” States’ Rights Democratic Party v. 
State Board of Elections, 229 N. C. 179, 
49 S. E. (2d) 379 (1948). 

Voter Need Not Support Candidates of 
Party in Whose Primary He Voted.—This 

Section and § 163-123 confine the right of 
a qualified elector to vote in party pri- 
maries to the primary of the existing politi- 
cal party with which he affiliates at the 
time of the holding of the primary. But 
they do not undertake to deprive the voter 
of complete liberty of conscience or con- 
duct in the future in the event he rightly or 
wrongly comes to the conclusion subse- 
quent to the primary that it is no longer 
desirable for him to support the candidates 
of the party in whose primary he has voted. 
States’ Rights Democratic Party v. State 
Board of Elections, 229 N. C. 179, 49 S. E. 
(2d) 379 (1948). See § 163-126. 
He May Sign Petition to Establish New 

Party under § 163-1.—Thus regulations of 
the State Board of Elections conflict with 
this and other pertinent sections of this 
subchapter if they attempt to set up and 
establish a rule that voting in the primary 
election of an existing political party dis- 
ables qualified electors to sign a petition 
for the creation of a new political party un- 
der § 163-1 during the year in which such 
primary election is held. States’ Rights 
Democratic Party v. State Board of Elec- 
tions, 229. N. C. 179, 49 S. E. (2d) 379 
(1948). 

Cited in Burgin v. North Carolina State 
Board, 214 N. C. 140, 198 S. E. 592 (1938). 

§ 163-126.1. Permanent poll record in counties having loose-leaf and visible 
registration system.—In counties in which a modern loose-leaf and visible 
registration system has been established as permitted by G. S. 163-43, separate poll 
books as required by G. S. 163-126 shall not be required and kept and in lieu thereof 
the county board of elections shall provide a permanent poll record to be kept upon 
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the registration certificates in the form approved by the county board of elections. 
(1953... 843:;;, 1955.03 114251963, C.305.59. a4) 

Editor’s Note—The 1955 amendment 
struck out the following words: “two or 
more municipalities, each with a popula- 
tion in excess of 35,000,” and substituted 
therefor the words “one or more munici- 

palities with a population in excess of 
10,000.” 
The 1963 amendment deleted the words 

inserted by the 1955 amendment. 

§ 163-127. Counting ballots and certifying results—When the polls have 
been closed, the primary ballot boxes shall be opened in the presence of the registrars 
and both judges of election at the several precincts and such electors as may desire 
to be present: Provided, the registrars and judges may fix such space as they may 
consider reasonable and necessary to enable them to count the ballots. ‘The ballots 
of each of the several parties in the boxes in each precinct shall be counted and bound 
in separate packages, and the result shall be certified to the proper county board of 
elections and by them to the State Board of Elections upon blanks to be provided by 
the State Board of Elections at the expense of the State within the time and, as 
near as may be, in the manner provided for the certification of the result of general 
elections...( 1915, cy 101, sel2s1917 Fexz1Ss Cosyssm003 2.) 

When Ballot Found in Wrong Box.—In 
primary elections for county officers the 
registrar and judges of election are au- 
thorized not only to pass upon the qualifi- 
cation of voters therein, but to determine 
whether a ballot found in the wrong box 
was placed there by mistake, and, if satis- 
fied of the mistake, to count the ballots for 
the one for whom they had been cast, in 
making their returns to the county board. 
Bell v. County Board, 188 N. C. 311, 124 

In primary elections the return for county 
officers must be certified as this section re- 
quires to the county board of elections, 
which shall publish the result, the distinc- 
tion between elections of this character and 
general elections being that in the former 
there is no right to an election to public 
office which may be put in issue and de- 
termine by quo warranto, and no provision 
for a board of canvassers with power 
judicially to determine the precinct return. 

S. E.. 311 (1924). Bell v. County Board, 188 N. C. 311, 124 
Distinguished from General Elections.— Siske 311 141084), 

§ 163-128. Names to be printed on official ballot; where only one candidate. 
—Only those who have filed notice of their candidacy and who shall have complied 
with the requirements of law applicable to candidates before primaries with respect 
to such primary elections shall have their names printed on the official ballot of their 
respective political parties. In all cases where only one aspirant for nomination for 
a particular political office to be voted for by his political party on the State or district 
ballot or, for the State Senate in districts composed of two or more counties shall 
have filed such notice, the board of elections of the State shall, upon the expiration 
of the time for filing such notices, declare him the nominee of his party, and his 
name shall not therefore be placed on the primary ballot, but shall be placed on the 
ballot to be voted at the general election as his party’s candidate for such office. 
(1915 colOl, s.l3: 1917 sie. 213834 ems S:200053) 

Cited in McLean vy. Durham County Ingle v. State Board of Elections, 226 N. 
Board, 222 N.C. 6, 21S. E. (2d) 842 (1942); C. 454, 38 S. E. (2d) 566 (1946). 

§ 163-129. Primaries for county offices; candidates to comply with require- 
ments.—At the time of holding primary elections for State officers, as herein- 
before provided, there shall likewise be held primary elections for the nomination 
of the candidates of the several political parties in the State for county offices; and 
no one shall be voted for in such primary elections for the nomination of candidates 
for county offices unless he shall have filed a notice with the appropriate county 
board of elections and shall have taken the pledge required of candidates filing notice 
with the State Board of Elections, as hereinbefore provided, and shall have otherwise 
complied with the requirements applicable to such candidates for nomination for 
State offices, except in so far as such requirements are modified by the provisions of 

466 



§ 163-130 Cu. 163. Erections AND Exxcrion Laws § 163-132 

this article with reference to candidates for primary nominations for county offices. 
(1901S neo 1lOlissl4; 19L7,,c5218% Ce Sis. 0034.) 

Local Modification —Avery: 1933, c. 327; Cited in McLean v. Durham County 
1935, c. 141; 1937, c. 263; Stanly: 1945, c. Board, 222 N.C. 6, 21 S. E. (2d) 842 (1942). 
958. 

§ 163-130. Primaries for county offices; notices of candidacy and official 
ballots.—The State Board of Elections, prior to the time fixed by law for the 
appointment of registrars and judges of primary elections, shall prescribe, print, 
and furnish to the several county boards of elections a sufficient number of notices 
to be filed by candidates desiring nomination for county offices, which said notices 
shall be substantially the same in form as those required to be filed by candidates for 
primary nomination for State offices as hereinbefore provided ; and the several county 
boards of elections shall have printed and shall provide official ballots for county 
officers similar in form and otherwise to the ballots hereinbefore provided for State 
officers, and shall distribute the same to the several precincts in the manner and at the 
time hereinbefore prescribed in the case of State offices. (1915, c. 101, s. 15; 1917, 
Crete . S. O02.) 

§ 163-131. Primaries for county offices; voting and returns.—In primary 
elections for the selection of candidates for county offices the voting shall be done 
in the manner hereinbefore prescribed for primary elections for State offices, and 
all of the provisions herein contained governing primary elections for State offices 
shall apply with equal force to primary elections for county offices when not incon- 
sistent with other provisions herein with reference to such primary elections for 
county officers; and the returns in such primary elections for county officers shall 
be certified to the appropriate county board of elections, which shall declare and 
publish the results. (1915, c. 101, s. 16; 1917, c. 218; 'C. S., s. 6036.) 

§ 163-132. Primary ballots; provisions as to names of candidates printed 
thereon.—It shall be the duty of the State Board of Elections to print and 
furnish to the counties for primary elections a sufficient number of official ballots 
for each political party having candidates to be voted for in the primary within the 
time prescribed for in § 163-124, which official ballots shall have printed thereon the 
names of candidates for the United States Senate, for the national House of Repre- 
sentatives, and for Governor and for all other State offices, with the exception of 
the office of solicitor and judge of the superior court. All of these candidates, ballots 
for which are required to be furnished by the State, may be printed on one form 
of ballot or they may be printed on a number of forms of ballots as may be decided 
by the State Board of Elections. 

It shall be the duty of the county board of elections to print and furnish to the 
voting precincts in the county for primary elections a sufficient number of official 
ballots for each political party having candidates to be voted for in the primary 
within the time prescribed in § 163-124, which official ballot shall have printed 
thereon the names of candidates for the following offices in the order in which they 
are named and shall be known as the “official primary ballot for judge superior 
court, solicitor, State Senator and county and township offices” when candidates 
for all of said offices are participating in the primary within the county. Whenever 
there is no contest for any of the aforesaid offices, then such names will not appear 
on the county ballot. The county board of elections may print the township ballot 
separate from the county ballot if it should so desire. 

The ballots to be printed by the counties shall be of such width, color, form and 
printed in such type and on such paper as the State Board of Elections may direct. 

It shall be the duty of the chairman of the State Board of Elections to certify to 
the chairman of the county board of elections in each county, by the fourth Saturday 
before each primary election, the names of such candidates for the nomination for 
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judge of the superior court and solicitor as have filed the required notice and 

pledge and filing fee with the State Board of Elections and entitled to have their 

names placed on the official county ballot, and it shall be the duty of each county 

chairman to acknowledge receipt within two days after the receipt of the letter of 

certification to the chairman of the State Board of Elections so that the State 

chairman will know that each candidate’s name has been properly certified and 

received, (1915; c 101, s: 172 1917, c. 218; Go 3.65, 6037 21925, C. 165s85711 0) 

Cited in State v. Abernethy, 220 N. C. 
296, 17S. E, (2d) 725.3(1941). 

§ 163-133. Boxes for county officers; how labeled.—AII ballots for nomina- 

tions for county officers shall be deposited in the box labeled “Legislative Primary 

Box” hereinbefore provided for, which box, in addition to bearing the label “Legis- 

lative Primary Box,” shall also immediately thereunder be labeled “County Primary 
Box.” (1915, eR 101/si 1831917, ce 218; Css) es260382) 

§ 163-134. Sole candidate declared nominee.—In all cases where only one 

aspirant for nomination by the party with which he affiliates for the State Senate 
in districts composed of only one county or for the House of Representatives of 

the General Assembly or for a county office shall have filed the notice of candidacy 

in this article required, the county board of elections shall, upon the expiration of 

the time fixed for filing such notice, declare him the nominee of his party, and his 

name shall therefore not be placed on the primary ballot, but shall be placed upon 
the ballot to be voted at the general election as his party’s candidate for such office. 
(19 SacelOl selon 1917, CaZlenCrorsn O03) 

§ 163-135. Primaries for township and precinct officers.—The several county 
boards of elections shall provide for holding in their respective counties primary 
elections for the choice of candidates for the nomination for township and precinct 
officers, which primary elections shall be held at the same time and places as the 
primaries for county officers: Provided, that in the counties exempt from the opera- 
tion of the primary law for the nomination of county officers, township officers may 
also be nominated in the same manner as county officers within such counties. The 
expenses for holding primaries for township officers shall be paid for by the counties. 
(VOLS, co 101s 205.1917; co 218: Cases ..6040 51933" caloa usaf) 

§ 163-136. Returns of precinct primaries; preservation of ballots—The reg- 
istrar and judges of election at each precinct in the State of North Carolina shall 
certify upon blanks prepared and printed by the State Board of Elections and 
distributed through the county board of elections to the election officers of each of 
the several precincts the result of the primary election of each precinct; and there 
shall be made by the judges of election and registrar at each precinct two copies of 
their returns, one copy of which shall be filed by them with the clerk of the court 
of their county for public inspection, and one shall be filed with the county board 
of elections to be kept on file by it; and it shall be the duty of the judges and 
registrars to preserve and keep for two months after each election the original ballots 
cast at such election, which ballots, after being counted, shall be placed in bundles, 
a separate and distinct bundle to be made of the ballots of each and every political 
party cast in each of the boxes, and each box in which ballots were cast shall be 
carefully sealed up before the election officers shall separate, so that nothing put 
in may be taken from them, and the signatures of the registrar and judges of each 
precinct shall be inscribed at the same time on a seal placed on each box of the 
precinct, and no box shall be opened except upon the written order of the county 
board of elections or a proper order of court. The State Board of Elections, in pre- 
paring the printed forms for returns to be made by the judges and registrars of the 
several precincts to the county boards of elections, and in preparing the forms for 
the returns to be made by the county boards of elections to the State Board of 
Elections of the result of primary elections, shall prepare them in such form as will 

468 



§ 163-137 Cu. 163. ExEctions AND ExEctIon Laws § 163-138 

show the number of votes cast for each candidate for nomination for office. (1915, 
Cel Olas bel Ol7aical ZO ecw lel Ol 7 cel lor Ca5.,1s0041 541923 Vell) sm15:) 

Editor’s Note.—Prior to the 1923 amend- 
ment the judges and the registrars were re- 
quired to preserve the original ballots for 
four months instead of two. 

Determination of Results of Primary for 
County Officers.—In a primary for county 
officers the registrar and judges of election 
have the sole power, acting in their minis- 
terial capacity, to determine whether votes 
cast in the wrong ballot box should be 

counted; and they may correct their tabula- 
tion of the results thereof to the county 
board of elections before the latter has ju- 
dicially determined the results; the duties 
of the latter board being continuous, under 
the provisions of the statute, and such pow- 
ers not being functus officio until they have 
finally determined the results of the elec- 
tion. Bell v. County Board, 188 N. C. 311, 
124 S. E. 311 (1924). 

§ 163-137. County board tabulates results of primaries; returns in duplicate. 
—The county boards of elections of the several counties shall tabulate the returns 
made by the judges and registrars of the several precincts in their respective counties 
with reference to candidates in the primaries, so as to show the total number of votes 
cast for each candidate of each political party for each office, and, when thus com- 
piled on blanks to be prepared and furnished by the State Board of Elections for 
the purpose, these returns, in the case of officers other than the State Senate in 
districts composed of only one county, the House of Representatives and county 
offices, shall be made out for each county in duplicate, and one copy shall be for- 
warded to the State Board of Elections and one copy shall be filed with the clerk 
of the superior court'of the county from which such returns are made; in the case 
of member of the State Senate in district composed of only one county, member of 
the House of Representatives and county officers, such returns shall be made out in 
duplicate, and one copy thereof filed with the clerk of the superior court and one 
copy retained by the county board of elections, which shall forthwith, as to such 
last mentioned offices, publish and declare the results. (1915, c. 101, s. 2114; 1917, 
c. 218; C.S., s. 6042.) 

Sufficient Declaration of Results—Re- 
quest for Second Primary.—When the pro- 
visions of this section have been complied 
with and the result posted at the court- 
house door of the county, the result of the 
election is sufficiently declared, and the con- 
testant receiving the next highest vote, less 
than a majority, must file his written re- 
quest for a second primary within five days 
thereafter, in accordance with the proviso 
of § 163-140. Johnston v. Board, 172 N. 
Cul6eno00p. al4s (1916): 
Mandamus by Candidate-—Where the 

county board of elections has assumed to 
pass upon the qualifications of the electors 
voting in a primary for the selection of a 
party candidate for a county office, and in 
so doing has declared certain of the electors 
disqualified, and has accordingly changed 
its returns and declared the one appearing 
to have received a smaller vote, the choice 
of the party as a candidate, an action will 
lie by the one appearing to have received 
the larger vote, against the county board, 
to compel them, by mandamus, to tabulate 
the returns made by the registrars and 
judges of the precinct, and then to publish 
and declare the same as the result of the 

election. Rowland v. Board, 184 N. C. 78, 
113 S. E. 629 (1922). 

Authority of County Board of Elections. 
—Under our primary law the right of a 
proposed elector to vote for the party’s 
choice of a county official, in this case a reg- 
ister of deeds, is expressly referred to the 
precinct registrar and judges of election, 
without power of review, or otherwise, in 
the county board of elections, the authority 
of the county board extending only to 
supervise or to review “errors in tabulating 
returns or filling out blanks.” Rowland v. 
Board, 184 N, C. 78, 113 S. E. 629 (1922). 

Power to Pass on Qualification of Voters. 
—The primary law to select a party candi- 
date for a county office repeals all laws in- 
consistent with its provisions, and by incor- 
porating therein certain provisions of the 
general election law, confers no authority 
on the county board of electors to pass upon 
the qualifications of the voters of a precinct, 
and thereby change the result of the elec- 
tion from that appearing upon the face of 
the returns it had officially tabulated. Row- 
land v. Board, 184 N. C. 78, 113 S. E. 629 
(1922). 

§ 163-138. State Board tabulates returns and declares nominees.—The State 
Board of Elections shall compile and tabulate the returns for each candidate for 
each office for each political party voted for in the primary except in cases in which 
it is in this article provided that the result shall be declared by the several county 
boards of elections, and if a majority of the entire votes cast for all the candidates 

469 



§ 163-139 Cu. 163. Exxcrtrons AND Erection Laws § 163-140 

of any political party for a particular office shall be for one candidate, he shall be 
declared by the State Board of Elections the nominee of his political party for such 
office, (1915, 6 101,)s.' 2251917 3c, 218; Cx. s20043y) 

§ 163-139. Returns of election boards to be under oath—The chairman or 
secretary of each of the county boards of elections and the chairman or secretary 
of the State Board of Elections shall file with all returns and declarations of results 
of election required by law to be filed by such boards an affidavit that the same are 
true and correct according to the returns made to them; and a judge of election or 
registrar shall accompany the precinct returns as to results of primary elections with 
an affidavit that the same are true and correct, according to the votes cast and cor- 
rectly counted by them. (1915, c. 101, s. 23; 1917, c. 218; C. S., s. 6044.) 

§ 163-140. When results determined by plurality or majority; second pri- 
maries.—In the case of all officers mentioned in this article, nominations shall 
be determined by a majority of the votes cast. 

If in the case of an office no aspirant shall receive a majority of the votes cast, a 
second primary, subject to the conditions hereinafter set out, shall be held in which 
only the two aspirants who shall have received the highest and next highest number 
of votes shall be voted for: Provided, that if either of such two shall withdraw and 
decline to run, and shall file notice to the effect with the appropriate board of 
elections, such board shall declare the other aspirant nominated: Provided further, 
that unless the aspirant for any legislative, county or township office receiving the 
second highest number of votes shall, by twelve o’clock noon on the fifth day after 
the result of the first primary election shall have been officially declared, and such 
aspirant has been notified by the chairman or secretary of the appropriate county 
board of elections, file in writing with the appropriate county board of elections a 
request that a second primary be called and held, the aspirant receiving the highest 
number of votes cast shall be declared nominated by the county board of elections; 
or unless the aspirant for any district or State office, who is required by law to file 
with the State Board of Elections, and who receives the second highest number of 
votes shall, by twelve o’clock noon on the third day after the result of the first 
primary election shall have been officially declared, and such aspirant has been noti- 
fied by the chairman or secretary of the State Board of Elections, file in writing or 
by telegram with the State Board of Elections a request that a second primary be 
called and held, the aspirant receiving the highest number of votes cast shall be 
declared nominated by the State Board of Elections. 

If a second primary be ordered by the State or a county board of elections, it 
shall be held four weeks after the first primary, in which case such second primary 
shall be held under the same laws, rules, and regulations as are provided for the first 
primary, except that there shall be no further registration of voters other than such 
as may have become legally qualified after the first primary election, and such per- 
sons may register on the day of the second primary, and shall be entitled to vote 
therein under the provisions of this article. If a nominee for a single office is to be 
selected, with more than one candidate, then the majority within the meaning of this 
section shall be ascertained by dividing the total vote cast for all candidates by two, 
and any excess of the sum so ascertained shall be a majority within the meaning of 
this section. 

If nominees for two or more offices (constituting a group) are to be selected, 
and there are more candidates for nomination than there are such offices, then the 
majority within the meaning of this section shall be ascertained by dividing the total 
vote cast for all of such candidates by the number of positions to be filled, and then 
dividing the result by two. Any excess of the sum so ascertained, shall be the 
majority within the meaning of this section. If in ascertaining the result in this 
way, it appears that more candidates have obtained this majority than there are 
positions to be filled, then those having the highest vote, if beyond the majority just 
defined, shall be declared the nominees for the positions to be filled. Where candi- 
dates for all the offices within such group do not receive a majority as defined and 
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set out in this section, those candidates equal in number to the positions to be filled 
and having the highest number of votes shall be declared nominated unless a second 
primary shall be demanded, which may be done by any one or all of the candidates 
equal in number to the positions remaining to be filled and having the second highest 
number of votes. When any one or all of such candidates in the group receiving 
the second highest number of votes demand a second primary, such second primary 
shall be held and the names of all those candidates in the group receiving the highest 
number of votes and all those in the group receiving the second highest number of 
votes and demanding a second primary shall be put on the ballot for such primary. 
In no case shall there be a third primary, but the candidates receiving the highest 
number of votes in the second primary shall be nominated. 

In the event of a tie vote between two candidates for party nomination for a legisla- 
tive, county or township office in the first primary, a recount of the votes for both 
candidates shall be made by the county board of elections in the county in which 
the two candidates were voted for, and the results of said recount shall be declared 
by the county board of elections. If such recount should still result in a tie vote, 
then a second primary shall be had on the date prescribed for holding second pri- 
maries between the two candidates having an equal vote, unless one of the two 
candidates should withdraw and file a written notice of withdrawal within three 
days thereafter with the proper board of elections with which the candidate filed his 
notice of candidacy. In the event of a tie vote in a primary election between two 
candidates for any district or State office, or for United States Senator, no recount 
shall be held by reason of the tie, but the two candidates having a tie vote shall be 
entered in a second primary to be held on the prescribed date for second primaries, 
unless one of the two candidates files a notice of withdrawal with the State Board 
of Elections within three days after the results of the first primary have been offi- 
cially declared and published. If in any second primary there is a tie vote between 
any two candidates, no third primary shall be held, but the proper party executive 
committee shall select the party nominee for such office in accordance with the provi- 
sions of G. S. 163-145. 

In the event of a tie vote between more than two candidates, all of whom received 
the same highest vote for party nomination, no recount shall be held, but all of such 
candidates shall run in a second primary and the one who receives the highest vote 
in the second primary shall be the nominee. 

In the event one candidate receives the highest number of votes cast, but short of 
a majority, and two or more other candidates receive the second highest number of 
votes cast in an equal number, then unless all but one of the tied candidates receiving 
the second highest number of votes withdraw in writing within three days after the 
official declaration of the results of the primary, the proper board of elections shall 
declare the candidate having the highest vote as the party nominee. If all but one 
of the candidates receiving the second highest vote withdraw in writing within the 
three-day period herein prescribed, and such remaining candidate demands in 
writing a second primary, then a second primary shall be held between the candi- 
dates receiving the highest vote and the remaining candidate who received the second 
bighestavotems( 191 5c. 1Olses 24591917 1 79552311917, c. 218; C.S.;°s, 6045: 
1O27pee2O0 sa2551 93 lore ba hse 7s 1959 er l05531961, ¢2383.) 

Editor’s Note.—The provisions contained 
in the second and third paragraphs of this 
section were added by the 1927 amendment, 
except the last three sentences of the third 
paragraph which were added by the 1931 
amendment. 

The 1959 amendment added the three 
paragraphs at the end of this section. 

The 1961 amendment rewrote the last 
proviso of the second paragraph. 

Effect of Failure to Comply with Pro- 
visions within Required Time.—Applying 
the rule of construction that every part of 

a statute should be given effect when pos- 
sible, it was held that § 24 of the State Pri- 
mary Law, ch. 101, Laws of 1915, provid- 
ing, among other things, that the success- 
ful candidate for certain offices, shall re- 
ceive a majority of the votes cast, when con- 
strued in connection with the proviso of 
the same section, that the one receiving the 
next highest vote, under a majority, shall 
file a request, in writing, with the appro- 
priate board of elections for a second pri- 
mary, entitles the one receiving the highest 
number of votes to be the candidate of the 
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party to the office, upon the failure of the 
one receiving the next highest vote to com- 
ply with the provision within the time 
stated, i.e., within five days after the result 
of the primary has been officially declared. 
Johnston v. Board, 172 N. C. 162, 90 S. E. 
143 (1916). 
Same—Mandamus.—Where a candidate 

for membership in the General Assembly 
who has received the next highest vote in 
a legalized primary, but less than a majority 
of the votes cast, has failed to comply with 
the proviso of this section, in giving the 
written notice to the board of elections for 
a second primary within the time prescribed, 
and after duly declaring the result of the 
election, the board then orders the second 
primary, the ministerial duty of recogniz- 
ing the one receiving the highest vote as the 
candidate and putting his name on the 
ticket as such will be enforced by manda- 
mus. Johnston v. Board, 172 N. C. 162, 90 
S. BE. #43 (1916). 

The plaintiff in proceedings for manda- 
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mus to compel the county board of elec- 
tions to declare him the successful candi- 
date of his party in a primary election, or 
that he is entitled to a second primary to 
select between himself and another candi- 
date for the same office, must show the de- 
nial of a present, clear legal right, by the 
failure of such board to have done so. Um- 
stead v. Board, 192 N. C. 139, 134 S. E. 409 
(1926). 

In order for a candidate for the party 
nomination for the legislature to obtain a 
writ of mandamus against the county board 
of elections to compel the ordering of a 
second primary, he must show that his op- 
ponents receiving the larger number of 
votes have not received a majority of the 
votes cast for said nomination, and within 
five days after the result has been officially 
declared and he has been notified thereof, he 
must have filed with the county board of 
elections a written request that the second 
primary be called by it. Umstead v. Board, 
192 N.C. 139, 134 S. E. 409 (1926). 

§ 163-141. Attorney General to aid board by advice and as to forms.—In 

the preparation and distribution of ballots, poll books, forms of returns to be made 

by registrars and judges, and forms of the returns to be made by the county boards 

of elections to the State Board of Elections and to be made by the State Board of 

Elections, and all other forms, it shall be the duty of the State Board of Elections 

to call to its aid the Attorney General of the State of North Carolina, and it shall 

be the duty of the Attorney General to advise and aid in the preparation of all such 

ballots, books, and forms. (1915, c. 101, s. 25; 1917, c. 218; C. S., s. 6046.) 

§ 163-142. Returns, canvasses, and other acts governed by general election 

law.—The returns to be made by the registrars and judges as to the results 

of primary elections, and the canvassing by the county boards of elections of such 

results and declarations of such results, and the reports to be made by the county 

boards of elections to the State Board of Elections and other acts and things to be 

done in ascertaining and declaring the results of primary elections, unless otherwise 

provided herein, shall be done within the time before or after the primary election, 

and, as near as may be, under the circumstances prescribed for like acts and things 

done with reference to a general election, unless such acts and things prescribed to 

be done within certain times under the general election law shall, with respect to 

primary elections, be changed by general rules promulgated by the State Board of 

Elections for what may seem to them a good cause. (1915, c. 101, s. 26; 1917, c. 
218; CFS: 700472) 

§ 163-143. Election board may refer to ballot boxes to resolve doubts.— 

When, on account of errors in tabulating returns and filling out blanks, the result 

of an election in any one or more precincts cannot be accurately known, the county 

board of elections and the State Board of Elections shall be allowed access to the 

ballot boxes in such precincts to make a recount and declare the results, which shall 

be done under such rules as the State Board of Elections shall establish to protect 

the integrity of the election and the rights of the voters. (1915, c. 101, s. 27; 1917, 
C2185 o.,15.,.0045,) 

Local Modification—Brunswick: 1951, .c. 
462; Halifax: 1951, c. 462. 
To the extent of any conflict between 

this section and § 163-86, the latter section 
controls. Strickland v. Hill, 253 N. C. 198, 
116 S. E. (2d) 463 (1960). 

Applicable in Case of Error.—This sec- 
tion applies only “when, on account of er- 

rors in tabulating returns or filling out 
blanks,” the result of the election cannot be 
accurately known, and confers no authority 
on the courts, to investigate and pass upon 
the methods or manner in which the pri- 
mary may have been conducted. Brown v. 
Costen, 176 N. C. 63, 96 S. E. 659 (1918). 
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§ 163-144. Political party defined for primary elections.—A political party 
within the meaning of the primary law shall mean any political group of voters 
which, at the last preceding general election, polled at least ten per cent of the total 
vote cast therein for such offices as are described in § 163-1. (1915, c. 101, s. 31; 
WOT Rew OH Cig Sass 0002671933,009105, S17 O49 Nc 6715s. 2.) 

Cross Reference.—As to definition of 
political party under general election law, 
see § 163-1. 

Editor’s Note—The 1949 amendment 
substituted “ten per cent” for “three per 
cent.” 
The primary laws have no application to 

new political parties created by petition un- 
der § 163-1. By express legislative declara- 
tion, such laws apply only to existing po- 

litical parties “which, at the last preceding 
general election, polled at least three (now 
ten) per cent of the total vote cast therein 
for’ Governor, or for presidential electors. 
The law permits a new political party 
created by statutory petition to select its 
candidates in its own way. States’ Rights 
Democratic Party v. State Board of Elec- 
tions, 1229, Nit G2 4179, 24945. Ee. (2d). 379 
(1948). 

§ 163-145. Filling vacancies among candidates.—In the event that any per- 
son nominated in any primary election, or a person who has been declared nominated 
without opposition after the time for filing notice of candidacy has expired, as the 
candidate of a political party for a State office, including the office of U. S. Senator, 
shall die, resign or for any reason become ineligible or disqualified before the date 
of the ensuing general election, the vacancy in the nomination caused thereby shall 
be filled by the action of the State executive committee of such political party in 
which the vacancy occurred; in the event of such a vacancy in the nomination of a 
candidate for a district office, including the office of Representative in the Congress 
of the United States, judge of the superior court, solicitor or State Senator in a 
senatorial district composed of more than one county, the same shall be filled by 
the action of the appropriate executive committee for such district of such political 
party in which the vacancy occurred; and in the event of such vacancy in the nomi- 
nation of a candidate for a county office, or the State House of Representatives, or 
the State Senate in a district composed of only one county, and including the county 
entitled to furnish the senator under a rotation agreement as provided for in § 163- 
113, the same shall be filled by the action of the executive committee of the party 
affected thereby in the county wherein such vacancy occurred; provided that where 
the general election ballots have already been printed before the vacancy occurs 
then § 163-153 shall apply. Provided that except in case of the death of a candidate 
who is required by law to file his notice of candidacy with a county board of elec- 
tions, no substitution of candidate may be made after the primary or convention 
except by order of the county board of elections for good cause shown. 

In the event that any vacancy in any elective office, except a county office other 
than the office of clerk of superior court, should occur at any time within ten days 
prior to the closing of the filing time as now prescribed by law for the office in which 
such vacancy occurs, or after such closing of the filing time and thirty days prior 
to the next general election, a nomination shall be made by the proper executive 
committee of all political parties as above provided, and the names of the party candi- 
dates so nominated shall be printed on the official general election ballots, provided 
that where the general election ballots have already been printed before the vacancy 
occurs, then the provisions of § 163-153 shall apply; and in the event of any such 
vacancy arising in any elective office more than ten days prior to the closing of the 
filing time, as now prescribed by law, for candidates to file for the office affected, 
nominations of party candidates for such office shall be made in the ensuing primary 
election, and all candidates for said office shall file their notices of candidacy with 
the proper board of elections as is provided for in 8§ 163-119 and 163-120; pro- 
vided that in all special elections held for congressmen the provisions of § 163-105 
shall apply. 

In the event of a vacancy in the office of a clerk of a superior court within thirty 
days prior to a general election, then the nomination of a party candidate shall be 
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made by the county executive committee. (1915, c. 101, s. 33; 1917, c. 179, s. 3; 
1917 pei 2185 CxS5s8.6053 1923) cls $a16 1 O55uee5 741057 24) 

Editor’s Note—The second and third section and substituted the present section 
provisos of this section were added by the _ therefor. 
1923 amendment. The 1957 amendment added the proviso 
The 1955 amendment repealed the former to the first paragraph. 

§ 163-145.1. Death of candidate prior to primary election; filling vacancy; 
procedure.—(a) Whenever any candidate of a political party for nomination 
to any office in a primary election shall die before the primary ballots have been 
printed, or if printed and there is sufficient time left in the opinion of the proper 
board of elections to reprint the ballots before the primary, and there was only one 
other candidate filed for the same office of the same political party, then the board 
of elections with whom such deceased candidate filed shall immediately upon re- 
ceiving notice of the death of such candidate, reopen the filing time for filing notices 
of candidacy for the same office, for a period of five (5) days. The names of all 
candidates of the same party as that of the deceased candidate who filed for such 
office during the period in which the filing time was reopened and who paid the 
proper filing fees, shall be printed on the primary ballots along with the other one 
candidate for the same office who had filed the first filing period, and shall be voted 
for in the first regular primary election. 

(b) Whenever any candidate of a political party for nomination to any office in 
a primary election shall die after the primary ballots for that office have been printed, 
and in the opinion of the proper board of elections there is not sufficient time left 
to reprint the ballots for that office for the primary, and regardless of whether one 
or more other candidates has filed for nomination to such office in the same party, 
then the primary ballots shall not be reprinted, and the name of the candidate who 
had died since the ballots were printed shall remain on the primary ballots along with 
all the other party candidates for nomination to said office. In the event that the 
highest number of votes cast in the primary were for the deceased candidate, even 
though short of receiving a majority of the votes cast, the proper party executive 
committee shall appoint the party nominee under the provisions of § 163-145 of the 
General Statutes of North Carolina. In the event that no candidate for such office 
received a majority of the votes cast in the first primary after one of the candidates 
had died, and the second highest vote short of a majority was cast for the deceased 
candidate in that primary, then it shall be considered as favoring the candidate receiv- 
ing the highest vote in the first primary, and the candidate receiving the highest vote, 
even if short of a majority, shall be declared the party nominee to such office by the 
proper board of elections without a second primary being held. (1959, c. 1054.) 

§ 163-146. Contests over primary results—AI1 contests over the results of 
a primary election shall be determined according to the law applicable to similar 
contests over the results of a general election. (1933, c. 165, s. 19;) 

§ 163-147. Notice of candidacy to indicate vacancy; votes only effective for 
vacancy indicated.—In any primary when there are two or more vacancies 
for Chief Justice and Associate Justices of the Supreme Court of North Carolina 
or two vacancies in the United States Senate from North Carolina to be filled by 
nominations all candidates shall file with the State Board of Elections at the time of 
filing notice of candidacy a notice designating to which of said vacancies the respec- 
tive candidate is asking the nomination. All votes cast for any candidate shall be 
effective only for the vacancy for which he has given notice of candidacy, as pro- 
vided herein. (1921, c. 217; C. S., s. 6055(a) ; 1949, c. 932.) 

Editor’s Note—The 1949 amendment State Constitution requiring justices to be 
made this section applicable to two vacan-_ elected in the same manner as members of 
cies for United States Senator. the General Assembly, since the method of 

Section Is Constitutional—tThis section selection of nominees does not reach into 
does not contravene Art. IV, § 21, of the and control the general election. Ingle v. 
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State Board of Elections, 226 N. C. 454, 38 
S. E. (2d) 566 (1946). 

Effect of Failure to Indicate Vacancy.— 
Where there are two vacancies for the of- 
fice of Associate Justice of the Supreme 
Court to be filled at the general election, a 

Cx, 163. Erxcrions AND Exkcrtion Laws § 163-151 

notice of candidacy for the nomination of a 
party which does not specify to which of 
the vacancies the candidate is asking the 
nomination is fatally defective. Ingle v. 
State Board of Elections, 226 N. C. 454, 38 
S. E. (2d) 566 (1946). 

SUBCHAPTER III. GENERAL ELECTION LAWS. 

ARTICLE 20. 

Election Laws of 1929. 

§ 163-148. Applicable to all subdivisions of State——The provisions of this 
article shall be applicable to all counties, cities, towns, townships and school districts 
in the State of North Carolina, without regard to population or number of inhabitants 
thereof. (1929, c. 164, s. 2.) 

Local Modification Ashe: 1933, c. 557; 
1935, c. 259; 1937, c. 170. 

This article is to be construed in pari 
materia with article 10 of this chapter. 
Phillips v. Slaughter, 209 N. C. 543, 183 S. 
E. 897 (1936); McLean v. Durham County 

Board, 222 N. C. 6, 21 S. E. (2d) 842 (1942). 
Quoted in Parker v. Anson County, 237 

N. C. 78, 74 S. E. (2d) 338 (1953). 
Cited in Harris v. Miller, 208 N. C. 746, 

182 S. BH. 663° (1935); State v. Proctor, 221 
N. C. 161, 19 S. E. (2d) 234 (1942). 

§ 163-149. Preparation and distribution of ballots; definitions.——AII ballots 
cast in general elections for national, State, county, municipal, and district officers 
in the towns, counties, districts, cities and other political divisions, and in primaries 
for the nomination of candidates for such offices, shall be printed and distributed at 
public expense. The printing and distribution of all ballots other than the county 
or local ballots hereinafter designated and the ballots for elections in cities and towns 
and the ballots for elections on bonds or other local measures, shall be arranged and 
handled by the State Board of Elections and shall be paid for by the State; and the 
printing and distribution of ballots in all county and local elections or primaries shall 
be arranged and handled by the county board of elections and shall be paid for by 
the respective counties ; the printing and distribution of ballots in all municipal elec- 
tions shall be arranged and handled by the municipal authorities conducting such 
election or primary and shall be paid for by such municipality. The term “State 
elections” as used in this article shall apply to any election held for the choice of 
presidential electors, United States Senators, State, county or district officer or 
officers. The term “national elections” shall apply to any member of Congress of 
the United States. The term “city election” shall apply to any municipal election 
so held in a city or town, and the term “city officers” shall apply to any person to be 
chosen by the qualified voters at such an election. (1929, c. 164, s. 3.) 

Applied in Phillips v. Slaughter, 209 N. 
C. 543, 183 S. E. 897 (1936). 

§ 163-150. Applicable to all issues submitted to people; form of ballot.— 
This article shall apply to and control all elections for the issuance of bonds and 
to all other elections in which any question or issue is submitted to a vote of the 
people. And the form of ballot in such elections shall be a statement of the question, 
with provisions to be answered “Yes” or “No” or “For” or “Against” as the case 
may be. (1929, c. 164, s. 4.) 

This section is to be construed in pari 
material with § 153-96. Both sections re- 
late to the same subject matter, and as 
there is no material conflict between them, 

Parker v. Anson County, 237 N. C. 78, 74 
S. E. (2d) 338 (1953). 

Ballot for School Bond Election Held 
Sufficient.—See annotation under § 153-96. 

they are now in full force and effect. 

§ 163-151. Ballots; provisions as to; names of candidates and issue——The 
ballots printed for use under the provisions of this article shall be printed and 
delivered to the county boards of elections at least thirty days previous to the date 
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of election, and shall contain the names of all candidates who have been put in nomi- 
nation by any primary, convention, mass meeting, or other assembly of any political 
party in this State, or have duly filed notice of their independent candidacy, and 
all questions or issues to be voted on. It shall be the duty of the county board of 
elections to have printed all necessary ballots for use under the provisions of this 
article for county, township, and district elections. It shall be the duty of the State 
Board of Elections to have printed all necessary ballots for use under the provisions 
hereof for State and national elections, constitutional amendments and propositions 
submitted to the vote of the people: Provided, that in printing the names of candi- 
dates on all primary and general election ballots, only the legal name of the candidate 
as same appears on the notice of candidacy forms shall appear on the ballots, and 
no appendage such as doctor, reverend, judge, etc., may be used either before or 
following the name of any candidate, except that a married woman may use the 
prefix “Mrs.” or a single woman may use the prefix “Miss” before her name if she 
elects so to do. Provided, that a candidate may use a nickname, by which he has 
been commonly known in the election district, together with his legal name which 
shall appear on the ballots in the primary and general election in the same form as 
the name appears on the notice of candidacy. The nickname of any candidate placed 
on the ballot for any primary or general election shall appear immediately before the 
surname of such candidate and shall be enclosed by parenthesis. No title or appel- 
lation indicating rank, status, or position, such as, but not limited to, doctor, major, 
professor, director, or president, shall be placed on any ballot as the nickname of a 
candidate. (1929, c. 164, s. 5; 1945, c. 972; 1957, c. 1264; 1963, c. 934.) 

Editor’s Note—The 1945 amendment 842 (1942). 
added the first proviso. 

The 1957 amendment rewrote the first 
proviso. 
The 1963 amendment added the last pro- 

viso and the last two sentences. 
Ballots Assured in Every County.—The 

language of this section is sufficiently broad 
to assure official printed ballots in each 

The right of a candidate to have his 
name printed on the official ballot under 
this section is dependent upon his becoming 
a nominee in the required manner. McLean 
v. Durham County Board, 222 N. C. 6, 21 
S. E. (2d) 842 (1942). 

Cited in States’ Rights Democratic Party 
v. State Board of Elections, 229 N. C. 179, 

and every county. McLean v. Durham 49S. E. (2d) 379 (1948). 
County Board, 222 N.C. 6, 21'S. E., (2d) 

§ 163-152. Independent candidates put upon ballot, upon petition—The 
boards of election shall cause to be printed upon said ballots as an independent or 
non-partisan candidate, the name of any qualified voter who has been requested to 
be a candidate for office by written petition signed by at least twenty-five per cent 
of those entitled to vote for a candidate for such office according to the vote cast 
in the last gubernatorial election in the political division in which such candidate 
may be voted for, when such petition is accompanied by an affidavit from such pro- 
posed candidate that he seeks to become an independent or non-partisan candidate 
and does not affiliate with any political party: Provided, such petition is filed with 
said board of elections at or before the time prescribed by law for the nomination 
of candidates by the political parties within the particular political division. The 
written petition provided herein, in municipal elections shall be signed by at least 
twenty-five per cent of the votes cast for the candidate running, in the last municipal 
election, for the particular office. (1929, c. 164, s. 6; 1931, c. 223; 1935, c. 236.) 

Editor’s Note—The 1931 amendment cent) of the votes cast for the successful 
added the last sentence to this section. 
The amendment, badly worded, apparently 
means that in municipal elections, the num- 
ber who must sign the petition must be 
equal to ten per cent (now twenty-five per 

candidate for that office in the last munici- 
pal election. 9 N. C. Law Rev. 373. 

The 1935 amendment substituted “twenty- 
five per cent” for “ten per cent” in the first 
and last sentences. 

§ 163-153. Becoming candidate after the official ballots have been printed; 
provision as to the ballots—If any candidate dies or resigns, or otherwise 
become disqualified after his name has been printed on an official election ballot, 
and if any person is nominated, as authorized by law, to fill such vacancy, then the 
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name of the candidate so nominated to fill said vacancy shall not be printed upon 
said ballots, but the name of such candidate so nominated shall be certified by the 
party executive committee making the nomination to the chairman of the board of 
elections charged with the duty of printing such ballots, and a vote cast by a voter 
for the name of the candidate printed on the ballot who has either died or resigned, 
shall be counted as a vote for the candidate nominated to fill such vacancy and whose 
name is on file with said board of elections. After the official ballots have been 
printed by the proper election board the death or resignation of a candidate whose 
name is printed on the official ballot, shall not cause the said board of elections to 
reprint the official ballots: Provided, that the board of elections having jurisdiction 
over the printing and distribution of the ballots concerned may cause said ballots to 
be reprinted and be substituted in all respects for the first printed ballots if, in its 
judgment, such substitution is feasible and advisable. (1929, c, 164, s. 7; 1931, c. 
254, s. 1; 1947, c. 505, s. 8.) 

Editor’s Note.—The 1947 amendment re- 
wrote this section as changed by the 1931 
amendment. 

§ 163-154. Withdrawal of candidate—After the proper officer has been 
notified of the nomination, as hereinbefore specified, of any candidate for any office, 
he shall not withdraw same unless upon the written request of the candidate so 
nominated, made at least thirty days before the day of the election. (1929, c. 164, 
s. 8.) 

§ 163-155. Number of ballots; what ballots shall contain; arrangement.— 
There shall be seven kinds of ballots, called respectively: official ballot for presi- 
dential electors; official ballot for United States Senator; official ballot for members 
of Congress; official State ballot; official county ballot; official township ballot; and 
official ballot on constitutional amendments or other proposition submitted. In addi- 
tion to these, there shall be a definite form of ballot for primary elections as herein- 
after provided and a ballot for municipal elections as hereinafter provided: Pro- 
vided, further, that the State Board of Elections, or the county board of elections 
may, in their discretion, combine any one or more of the ballots for either the 
primary or the general election. The ballots herein provided for shall be used for 
the purpose for which their names severally indicate, and not otherwise, that is to 

‘ (1) On the official presidential ballot, the names of candidates for electors of 
President and Vice-President of the United States of any political party 
or group of petitioners, who have qualified under the provisions of 
§ 163-1 of the General Statutes of North Carolina as a political party, 
shall not be placed on the ballot, but shall after nomination be filed with 
the Secretary of State. In place of their names, there shall be printed 
first on the ballot the names of the candidates for President and Vice- 
President of the United States, respectively, of each such political party 
or group of petitioners, who have qualified under the provisions of 
§ 163-1 of the General Statutes of North Carolina as a political party, 
and they shall be arranged under the title of the offices. The party col- 
umns shall be separated by black ink lines. At the head of each party 
column shall be printed the party name in large type and below this a 
circle one-half inch in diameter, below this the names of the candidates 
for President and Vice-President in the order prescribed. Each party 
circle shall be surrounded by the following instructions plainly printed: 
“For a straight ticket, mark within this circle.” 

If the State Board of Elections, in its discretion, should combine the 
presidential ballot with some other kind of ballots, such as the State, 
senatorial, or congressional ballots, then in that event, there shall be 
printed at the left of the names of such candidates for President and 
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Vice-President of each party or group, a single voting square large 

enough so that a voter, desiring to vote for candidates for other officers 

of another party, may vote for the candidates for President and Vice- 

President together in the one single square. When the presidential ballot 

is combined with another ballot, instruction number two on the State 

ballot shall be included with the instructions given herein for the presi- 

dential ballot. 
On the face of the ballot, at the top, shall be printed in heavy black 

type the following instructions : 
a. To vote a straight ticket, make a cross (X) mark in the circle of 

the party you desire to vote for. 
b. A vote for the names of candidates for President and Vice-Presi- 

dent is a vote for the electors of that party, the names of whom 
are on file with the Secretary of State. 

c. If you tear or deface or wrongly mark this ballot, return it and get 
another. 

On the bottom of the ballot shall be printed the following: 
6b 0.6 6 6 6 6 6 60 we 8 8 6 04.6 6 8 es. 6 8 4 6 Oe 88: 0 16 0 ee 676 CC Ce C'S 9 Se) 676 fe) 24) 8.6.26 88 6568887 s 

Facsimile of signature of chairman of State Board of Elections. 

(2) On the official ballot for United States Senator the names of the nominees 
or candidates for United States Senator, of each party, and of each 
independent candidate, if any, shall be printed and so arranged in 
columns as to show above such names the party with which all such 
nominees or candidates are affiliated. At the head of each party column 
shall be printed the party name in large type, and below this a circle one- 
half inch in diameter, and below this the names of the respective nomi- 
nees, or independent candidates, if any. At the left of each name shall 
be printed a voting square, and all voting squares shall be arranged in 
the same perpendicular line. Each party circle shall be surrounded by 
the following instructions plainly printed: “For a straight ticket mark 
within this circle.” The column for any independent candidate or can- 
didates shall be similar to the party columns, except that at the top of 
said column there shall be printed the words “independent candidates.” 
The columns shall be arranged upon the ballots as directed by the State 
Board of Elections, as to all ballots herein required to be printed and 
distributed by such State Board of Elections, and by the county board 
of elections with respect to all ballots required to be printed and dis- 
tributed by the county board of elections. On the face of the ballot, at 
the top, shall be printed in heavy type the following instructions : 

a. To vote a straight ticket, make a cross (X) mark in the circle of 
the party you desire to vote for. 

b. If you tear or deface or wrongly mark this ballot, return it and get 
another. 

On the bottom of the ballot shall be printed the following: 

Facsimile of signature of chairman of State Board of Elections. 
(3) On the official ballot for members of Congress, the names of the nominees 

or candidates for members of Congress, of each party, and of each 
independent candidate, if any, shall be printed and so arranged in 
columns as to show above such names the party with which all such 
nominees or candidates are affiliated. At the head of each party column 
shall be printed the party name in large type, and below this a circle one- 
half inch in diameter, and below this the names of the respective nomi- 
nees, or independent candidates, if any. At the left of each name shall 
be printed a voting square, and all voting squares shall be arranged in 
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the same perpendicular line. Each party circle shall be surrounded by the 
following instructions plainly printed : “For a straight ticket mark within 
this circle.” The column for any independent candidate or candidates 
shall be similar to the party columns, except that at the top of said 
column there shall be printed the words “independent candidates.” The 
columns shall be arranged upon the ballots as directed by the State Board 
of Elections, as to all ballots herein required to be printed and distributed 
by such State Board of Elections, and by the county board of elections, 
with respect to all ballots required to be printed and distributed by the 
county board of elections. On the face of the ballot, at the top, shall 
be printed in heavy type the following instructions: 

a. To vote a straight ticket, make a cross (X) mark in the circle of the 
party you desire to vote for. 

b. If you tear or deface or wrongly mark this ballot, return it and get 
another. 

On the bottom of the ballot shall be printed the following: 

Facsimile of signature of chairman of State Board of Elections. 
(4) On the official State ballot shall be printed the names of all candidates for 

State public offices, including candidates for judges of the superior 
court, and all other candidates for State offices not otherwise provided 
for. The names of all such State candidates to go upon the said official 
ballot which is herein provided, of each party and group of independent 
candidates, if any, shall be printed in one column and the party column 
shall be parallel and shall be separated by distinct black lines. At the 
head of each party column shall be printed the party name and under 
this shall be a blank circle one-half of an inch in diameter, which party 
circle shall be surrounded by the following instructions plainly printed: 
“For a straight ticket, mark within this circle.” ‘The columns for the 
independent candidates shall be similar to the party columns, except that 
above each column shall be printed the words “independent candidate.” 
In each party column the names of all nominees of that party shall be 
printed in the customary order of the office, and the names of all candi- 
dates of each party for any one office shall be printed in a separate section, 
and at the top of each section shall be printed on one line the title of the 
office and a direction as to the number of candidates for whom a vote 
may be cast, unless there shall not be room for the direction, in which case 
it shall be printed directly below the title. If two or more candidates are 
nominated for the same office for different terms the term for which 
each is nominated shall be printed as a part of the title for the office. 
Each section shall be blocked in by black lines and the voting squares 
shall be set in a perpendicular column or columns to the left of each 
candidate’s name. The printing on said ballot shall be plain and legible, 
and in no case shall it exceed in size ten-point type. 

On the face of the ballot, at the top shall be printed in heavy type, the 
following instructions: 

a. To vote a straight party ticket, make a cross (X) mark in the circle 
of the party you desire to vote for. 

b. To vote a split ticket, or in other words for candidates of different 
parties, omit making a cross (X) mark in the party circle at the 
top of the ballot and mark in the voting square opposite the name 
of each candidate on the ballot for whom you wish to vote. 

c. If you should mark in the party circle at the top of the ballot and 
also mark opposite the name of any candidate of any party, such 
ballot shall be counted as a straight party vote for all of the candi- 
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dates of the party whose name the cross (X) mark is placed in 
the party circle. 

On the bottom of the ballot shall be printed the following: 

Facsimile of signature of chairman of State Board of Elections. 
The instructions hereby given for the State ballot shall be used when 

there are two or more State offices to be filled at an election, or when two 
or more kinds of ballots as herein given are printed on one ballot. 

(5) On the official county ballot shall be printed the names of all candidates for 
solicitor for the judicial district in which the county is situated; for 
member of the General Assembly, and all county offices. It shall con- 
form as nearly as possible to the rules prescribed for printing the State 
official ballot, but on the bottom thereof shall be printed the following: 

Facsimile of signature of chairman of county board of elections. 
(6) The township ballot shall contain the names of the candidates for con- 

stable and justices of the peace, and the municipal ballot shall contain 
the names of all offices to be filled in the municipality at the election for 
which the ballot is to be used, and shall conform as near as may be to 
the provisions herein set out with respect to the county ballot. 

(7) On the official ballot on constitutional amendments or other propositions 
submitted shall be printed each amendment or proposition submitted in 
the form laid down by the legislature, county commission, convention, or 
other body submitting such amendment or proposition. Each amend- 
ment or proposition shall be printed in a separate section and the section 
shall be numbered consecutively, if there be more than one. The form 
of the constitutional amendment or referendum ballot shall be prepared 
by the State Board of Elections and approved by the Attorney General 
of North Carolina. 

(8) In primary elections there shall be no provision for designating the choice 
of a party ticket by one act or mark, but there shall be a separate ballot 
for each party and of different colors. The ballots containing the names 
of the respective candidates shall be so printed that the names of the 
opposing candidates for any office shall, as far as practicable, alternate 
in position upon the ballot, to the end that the name of each candidate 
shall occupy with reference to the name of every other candidate for the 
same office, first position, second position and every other position, if 
any, upon an equal number of ballots, and the said ballots shall be dis- 
tributed impartially and without discrimination. A square shall be to 
the left of the name of each candidate in which the voter may make a 
cross (X) mark indicating his choice for each candidate. On the bottom 
of each ballot in such primary election printed by the State Board of 
Elections shall be printed the following: 

Facsimile of signature of chairman of State Board of Elections. 
And on the bottom of each ballot printed by the county board of 

elections shall be printed the following: 

Facsimile of signature of chairman of county board of elections. 
(9) In all city or municipal elections and primaries there shall be an official 

ballot on which shall be printed the names of all candidates for city or 
town offices. It shall conform as nearly as possible to the rules pre- 
scribed for the printing of the official general ballot, but on the bottom 
thereof shall be printed the following : 

Facsimile of signature of city clerk. 
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(1929, c. 164, s. 9; 1931, c. 254, ss. 2-10; 1933, c. 165, ss. 20, 21; 1939, 
ColLlopsal sla Aer s00sS29 1949 Kc. 672,-sa2 50955; c: 812;'s.)1:) 

Editor’s Note.—This section was changed 
in several particulars by the 1931 amend- 
ment. The provision as to combining bal- 
lots was inserted in the first paragraph, and 
changes were made as to the instructions, 
etc., to be printed on the ballots. 

The 1939 amendment changed instruction 

The 1947 amendment rewrote subdivision 
(7) and the 1949 amendment inserted in 
the first paragraph of subdivision (1) the 
clause as to having qualified as a political 
party under § 163-1. 

The 1955 amendment made changes in 
instructions a and b of subdivision (4). 

b under subdivision (4). 

§ 163-156. Ballots for each precinct wrapped separately.—All ballots for use 
in each precinct shall be wrapped in packages, each package to contain whatever 
number of ballots the chairman of the county board of elections may deem advisable 
for the respective precincts in his own county, but each package shall have written 
or stamped thereon the number of ballots contained therein so the registrar will 
know how many ballots to account for in his precinct. (1929, c. 164, s. 10; 1933, 
Cul O055.22.) 

§ 163-157. Number of ballots to be furnished polling places.—There shall be 
provided for each voting place at which an election or primary is to be held such a 
number of ballots that there shall be at least one hundred and five ballots for every 
one hundred registered voters at each polling place, or an excess of ballots of five 
per cent over the registration at each precinct. (1929, c. 164, s. 11; 1933, c. 165, 
ee Pe ODI e OAO resol 2.) 

Editor’s Note—The 1951 amendment per cent instead of twenty-five per cent of 
changed this section so as to require five excess ballots over the total registration. 

§ 163-158. Ballot boxes——The county board of elections shall provide for 
each precinct ballot boxes for official ballots, as herein specified, which boxes shall 
respectively be plainly marked “Presidential Electors,” “Ballot Box Members of 
Congress,” “Ballot Box United States Senator,” “Official State Ballot Box,” “Of- 
ficial County Ballot Box,” “Official Township Ballot Box,” and “Official Propositions 
Ballot Box,” and also one additional box for spoiled ballots, to be plainly marked 
“For Spoiled Ballots.” Each box shall be supplied with a lock and key and with an 
opening in the top large enough to allow a single folded ballot to be easily passed 
through, but no larger. (1929, c. 164, s. 12; 1931, c. 254, s. 11.) 

Editor’s Note.—The 1931 amendment de- 
leted a provision as to providing a box for 
ballot stubs. 

§ 163-159. Sample ballots—The State Board of Elections shall prepare 
sample ballots of each kind of ballot printed by the State for the purpose of in- 
structing voters in marking their ballots, which sample ballots shall be printed on 
colored paper and with the words “Sample Ballots” printed conspicuously thereon 
and shall distribute the same to the county boards of elections. The county boards of 
elections shall likewise print on colored paper and distribute county and township 
sample ballots for instructing said voters. (1929, c. 164, s. 13; 1931, c. 254, s. 12.) 

Editor’s Note.—The 1931 amendment re- 
wrote this section. 

§ 163-160. Distribution of ballots and boxes.—The county board of elections 
shall deliver to the registrar in each precinct the proper number of ballots and boxes, 
as required by the provisions of this article, three days before the day of election, 
and shall obtain from each registrar a receipt for same. (1929, c. 164, s. 14.) 

§ 163-161. Destroyed or stolen ballots; how replaced; reports as to.—In case 
the ballots furnished to any precinct in accordance with the provisions of this article 
shall be destroyed or stolen, it shall be the duty of the county board of elections to 
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cause other ballots to be prepared in the form of the ballots so wanting. Within three 
days after the close of the polls on election days, the registrars having lost such 
ballots shall make a written report of the whole circumstances of the loss of the 
ballots, under oath, to the county board of elections. (1929, c. 164, s. 15.) 

§ 163-162. Duties and compensation of registrars; bystander sworn in on 
failure of registrar or judge to serve.—In addition to the compensation for 
performance of the duties required in the registration of voters, each registrar shall 
receive for his services on election day the sum of five dollars. If any registrar or 
judge of election fails or refuses to serve as herein provided, the officer holding 
the election shall swear in a bystander of the same political faith as the registrar not 
serving, and if none such be present then any other qualified elector. The bystander 
sworn in to act as registrar or judge shall receive the same compensation as the 
registrar is entitled to. One of the judges appointed for such purpose by the precinct 
election officers shall have charge of the ballots and furnish them to the voters in 
manner hereinafter set forth. The registrar shall promptly, at the close of the regis- 
tration period, certify to the county board of elections the number of voters regis- 
tered in his precinct. (1929, c. 164, s. 16; 1939, c. 264.) 

§ 163-163. Voting booths; arrangement and number of; provisions as to.— 
The county board of elections in each county whose duty it is to hold the election 
and appoint polling places therein, as herein provided for, shall cause the same to be 
suitably provided with a sufficient number of voting booths, equipped with the tables 
or shelves on which voters may conveniently mark their ballots. Each voting booth 
shall be at least three feet square and six feet high and shall contain three sides 
and have a door or curtain in front, which door or curtain shall extend within two 
feet of the floor; and each booth shall be so arranged that it shall be impossible for 
one voter in one voting booth to see another voter at another voting booth in the act 
of marking his ballot. The arrangement shall be such that the ballot boxes and 
voting booths shall be in plain view of the judges of election. The number of such 
voting booths shall be not less than one for each hundred voters qualified to vote at 
such polling places. Each voting booth shall be kept properly lighted and provided 
with proper supplies and conveniences for marking ballots. The county board of 
elections may provide buildings by lease or otherwise in which the elections are to be 
conducted, or they may cause a space not more than one hundred feet from the ballot 
box to be roped off, in which space no person shall be allowed to enter except through 
a way not exceeding three feet in width for the entrance and exit of voters. They 
may prescribe the manner in which the place for holding elections shall be prepared 
in every precinct so as to properly effectuate the purpose of this article. The county 
board of elections shall also be entitled to demand and use any school or other public 
building for the purpose of holding any election and require that such building be 
vacated for such purpose. (1929, c. 164, s. 17.) 

§ 163-163.1. Consolidation of precincts, etc., for district voting in certain 
counties.—In counties in which a modern loose-leaf and visible registration 
system has been established as permitted by G. S. 163-43, with a full time and per- 
manent registration as authorized by G. §. 163-31 and 163-31.2, the county board 
of elections shall have the authority by a resolution passed by a majority vote to 
consolidate two or more precincts, wards, or election districts within a township for 
the sole purpose of district voting, to the end that voters in the two or more precincts, 
wards, or election districts, so consolidated for district voting, may vote together in 
the same polling place, provided that any such consolidation for district voting within 
a township shall be wholly within or wholly without any corporate municipality 
within such township. Upon the passage of a resolution consolidating two or more 
precincts, wards or election districts into a voting district, notice thereof shall be 
posted at the courthouse and the same shall be published in a newspaper of general 
circulation of said county at least 20 days prior to the election in which said district 
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voting will be used. Such notice shall give the names, numbers, or other designa- 
tions of the precincts, wards, or election districts, so consolidated for district voting, 
and shall likewise describe the location of the consolidated district voting place. When- 
ever two or more precincts, wards, or election districts within a township are con- 
solidated for district voting, the county board of elections shall have the authority 
to consolidate the registration books for all of the precincts, wards, or election dis- 
tricts included in the district voting, to the end that the names of electors in the 
consolidated registration for said precincts, wards, or election districts shall be in 
alphabetical order for the consolidated voting rather than in separate books or 
volumes by precinct, ward, or election district. In all instances of district voting 
hereunder the registrars for all of the precincts, wards, or election districts 
included in said voting district, together with all of the judges of election therein, 
shall constitute a joint board of precinct, ward, or election district election officials, 
and shall hear and determine all matters usually heard by the registrar and 
judges of election of a precinct, ward, or election district, except that challenges or 
objections to the name of any person offering to vote on the day of any primary or 
general election as provided for in G. S. 163-79 shall be heard and determined by the 
registrar and judges of election appointed for the precinct, ward, or election district 
in which such elector is registered. (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1.) 

Editor’s Note-—The 1955 amendment in- population in excess of 35,000” formerly ap- 
serted “one or more municipalities with a pearing near the beginning of the section. 
population in excess. of 10,000” in lieu of The 1963 amendment deleted the words 
“two or more municipalities, each with a inserted by the 1955 amendment. 

§ 163-164. Regulations for opening polls; oath of judges and registrars.— 
The judges of election and registrars of each precinct shall meet at the polling 
places therein at least one-half hour before the time set for opening polls for each 
election referred to in this article, and shall proceed to arrange the space within 
the enclosures set apart for election, and to prepare the booths for the orderly and 
legal conduct of the election. They shall then and there have the official ballot 
boxes, herein referred to, together with the boxes for ballot stubs and the boxes 
for spoiled ballots as hereinbefore provided, the sealed packages of official ballots, 
the registration book, the polling book, and the required supplies. 

They shall see that the voting booths are supplied with pencils, or pen and ink; 
unlock the official ballot boxes; see that the same are empty; allow the authorized 
watchers present and any other electors who may be present to examine said boxes, 
and shall lock the same again while empty. After such official ballot boxes are 
relocked they shall not be unlocked or opened until the closing of the polls, and 
except as authorized by law no ballot or other matter shall be placed in such boxes. 
Each judge of election and registrar shall before the opening of the polls take the 
following oath: 

“T do solemnly swear that I will administer the duties of my office without fear 
or favor; that I will not in any manner request or seek to persuade or induce any 
voter to vote for or against any particular candidate or proposition, and that I will 
not keep or make any memorandum of anything occurring within the voting booths, 
except I be called upon to testify in a judicial proceeding for a violation of the 
election laws of this State: so help me God.” 

This oath shall be administered at the time hereinbefore prescribed by the registrar 
to the two judges of election and by one of them to the registrar. The same oath 
shall be taken before the registrar or judge by every person rendering assistance. 
They shall then open the sealed package of ballots, and one of the judges shall make 
proclamation that the polls are open and of the time when they will be closed. 
From the time of opening of the polls until the announcement of the result of the 
canvass of the votes after the close of the polls and the signing of the official returns 
the official ballot boxes and the other boxes herein provided for and all the official 
ballots herein provided for shall be kept within the precinct election enclosures. 
(1929, c. 164, s. 18.) 
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§ 163-165. No loitering or electioneering allowed within 50 feet of polls; 
regulations for voting at polling places; banners or placards; guard-rail; 
diagram.—No person shall, while the polls are open at polling places, loiter 
about or do any electioneering within such polling place or within fifty feet thereof, 
and no political banner, poster, or placard shall be allowed in or upon such polling 
places during the day of the election. The election officials and ballot boxes shall 
at all times be in plain view of the qualified voters who are present, and a guard-rail 
shall be placed not nearer than ten feet nor further than twenty feet from the said 
election officials and ballot boxes. 

The arrangement of the polling place shall be substantially according to the fol- 
lowing diagram, and shall conform as nearly thereto as the building or other place 
in which said election is held will permit : 
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E. Entrance to voting place. 
X. Judge with ballots and box for spoiled ballots. 
B. Voting booths. 
Y. Polls book. 
Z. Ballot box. 
O 

----- Direction of entry and exit of voter. 
(1929, c. 164, s. 19.) 

§ 163-166. Delivery of ballot to voter; testing registration —The voter shall 
enter through the entrance provided, and shall forthwith give to the judge of elec- 
tion his name and residence. One of the judges shall thereupon announce the name 
and residence of the voter in distinct tone of voice. The registrar shall at once 
announce whether the name of such voter is duly registered. If he be registered, 
and be not challenged, or if he be challenged and the challenge decided in his favor, 
or if he take the requisite oath and be lawfully entitled to vote, the proper judge of 
election shall prepare for him one official ballot of each kind, folded by such judge 
in the proper manner for voting, which is: first, bring the bottom of the ballot up 
to the margin of the printing at the top of the ballot, allowing the margin to overlap; 
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and second, fold both sides of the center, so that when folded the face of the ballot, 
except the one inch margin at the top thereof, shall be concealed, and so that the 
ballot shall be not more than four inches wide. Such judge shall then instruct the 
voter to refold the ballot in the same creases when he has marked it. Provided, that 
when a county board of elections adopts for use in a county a type of ballot box, 
as approved by the State Board of Elections, into which only unfolded ballots can 
be deposited, then the requirement above that the ballots shall be folded before being 
delivered to a voter and deposited in the ballot box shall not be complied with, 
Gear CalO4 sec Ute C294. sc) 521 950..C.\/7 0/4) 

Editor’s Note.—The 1931 amendment de- 
leted the former last two sentences of this 
section which read as follows: “Such judge 
shall then with pen and ink mark upon the 
top margin of the face thereof the number 
of the voter upon the polling list and the 

thereupon deliver the ballot or ballots to the 
voter. No person other than such desig- 
nated judge shall deliver to any voter any 
ballot.” 

The 1955 amendment added the last sen- 
tence. 

initials of such judge’s name, and shall 

§ 163-167. Marking ballots by voter.—The voter shall then go to one of the 
voting booths and shall therein prepare his ballot by marking in the appropriate 
margin or place a cross (X) mark opposite the name of the candidate or party of 
his choice for each office to be filled, or by filling the name of the candidate of his 
choice in the blank space provided therefor. ‘The voter may designate choice of 
candidate by a cross, (X) or by a check mark, or other clear indicative mark. (1929, 
c. 164, s. 21; 1959, c. 1203, s. 8.) 

Editor’s Note.—The 1959 amendment 
deleted from the end of the first sentence 
“and marking a cross (X) opposite thereto.” 

§ 163-168. Depositing of ballots, signature of voter if challenged; delivery of 
poll books to chairman of county board of elections——When the voter has pre- 
pared his ballot or ballots, same shall be deposited in the proper boxes: Provided, 
however, that if the voter shall have been challenged and the challenge be decided 
in the voter’s favor, before depositing the ballot or ballots in the proper boxes, the 
voter shall write his name on the ballot or ballots for identification in the event that 
any action should be taken later in regard to the voter’s right to vote. After voting, 
the voter shall forthwith pass outside the guard-rail, unless he be one of the persons 
authorized to remain for purposes other than voting. No ballots except official 
ballots bearing the official endorsement shall be allowed to be deposited in the ballot 
boxes or to be counted. No person to whom any official ballot shall be delivered 
shall leave the space within the guard-rail until after he shall have delivered back 
all such ballots. When a person shall have received an official ballot from the judge, 
he shall be deemed to have begun the act of voting, and if he leaves the guard-rail 
before the deposit of his ballot in the box he shall not be entitled to pass again within 
the guard-rail for the purpose of voting. 

The poll books required to be kept by the judges of elections shall be signed by 
the judge at the close of the election, and delivered to the registrar, who shall deliver 
them to the chairman of the county board of elections. (1929, c. 164, s. 22; 1931, 
c. 254, s. 14; 1939, c. 263, s. 31%; 1953, c. 1040.) 

Editor’s Note——The 1931 amendment re- 
wrote this section. 

The 1933 amendment substituted “chair- 
man of the county board of elections” for 
“clerk of the superior court” at the end of 
the section. 

The 1953 amendment rewrote this sec- 
tion, omitting therefrom the former pro- 
vision as to folding of ballots. 

Inquiry as to Voter’s Qualifications Rests 

with Election Officials—The law does not 
contemplate that a watcher or any other 
person may take charge when he challenges 
a voter at the polls and conduct a hearing 
with respect to the voter’s right to vote. 
The inquiry with respect to the voter’s 
qualifications to vote rests with the election 
officials. Overton v. Mayor & City Com’rs 
of Hendersonville, 253 N. C. 306, 116 S. E. 
(2d) 808 (1906). 

§ 163-169. Manner and time of voting —On receiving his ballot the voter 
shall forthwith, and without leaving the enclosed space, retire alone, unless he be 
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one that is entitled to assistance as hereinafter provided, to one of the voting booths, 
and without undue delay unfold and mark his ballots. No voter shall be allowed 
to occupy a booth already occupied by another, or to occupy a booth more than five 
minutes in case all the booths are in use and voters are waiting. It shall be unlawful 
purposely to deface or tear an official ballot in any manner, or to erase any name 
or mark written thereon by a voter. If a voter wrongly mark or deface or tear a 
ballot he may obtain others successively one at a time, but not more than three of 
any one kind, upon returning to the judge each ballot so spoiled. (1929, c. 164, s. 23.) 

§ 163-170. Who allowed in room or enclosure; peace officers——No person 
other than voters in the act of voting shall be allowed in the room or enclosure in 
which said ballot box and booths are, except the officers of election and official 
markers as hereinafter provided, and official watchers. In case of cities having duly 
enrolled policemen or peace officers, the city authorities may designate the officers 
to keep the peace at the polls on the outside of the enclosure in which is the ballot 
box. But in no event shall said policemen or peace officers come nearer to said 
entrance than ten feet, or enter the room or enclosure in which is the ballot box, 
unless specially requested to do so by the officers holding the elections, and then 
only for the purpose of preventing disorder; and at any time when requested to do 
so by said officers holding the elections, the said policemen shall retire from the 
room or enclosure in which is the ballot box, and to a point not nearer than ten feet 
to the aforesaid entrance. (1929, c. 164, s. 24; 1955, c. 871, s. 7.) 

Local Modification—Cumberland: 1937; added “and official watchers” at the end of 
c. 426. the first sentence. 

Editor’s Note—The 1955 amendment 

§ 163-171. Ballots not taken from polls; other ballots for spoiled ballots; 
delivery to county board of elections.—No person shall take or remove any 
ballots from the polling place before the close of the polls. If any voter spoils a 
ballot, he may successively obtain others, one at a time, not exceeding three in all, 
upon returning each spoiled one to the registrar, and the registrar shall deposit said 
spoiled ballot in the box kept for the purpose by him. Within three days after each 
election or primary the registrar of each precinct shall deliver to the county board 
of elections in an envelope to be furnished by the county board of elections for such 
purpose the spoiled ballots so deposited at such precinct, and shall at the same time 
in another envelope furnished for such purpose, deliver to the said county board of 
elections the unused ballots from said precinct. The county board of elections shall 
thereupon make a check to ascertain whether the total of such spoiled ballots and 
such unused ballots when added to the number of ballots cast at such precinct shall 
equal the total number of ballots furnished to the registrar of such precinct prior 
to such election or primary. (1929, c. 164, s. 25.) 

§ 163-172. Assistance to voters in election; counties excepted.—Prior to the 
date of any election hereunder the county board of elections, together with the 
registrar of each precinct of each county, shall designate for each precinct therein 
a sufficient number of persons of good moral character and of the requisite educa- 
tional qualifications, who shall be bona fide electors of the precinct for which they 
are appointed, to act as markers, whose duty it shall be to assist voters in the prepara- 
tion of their ballots. Elected officers and candidates for elective offices shall be 
ineligible to serve as markers, but all other governmental employees shall be eligible 
to serve as markers. The assistants or markers so appointed by the said county 
board of elections shall be so appointed as to give fair representation to each political 
party whose candidates appear upon the ballot. The chairman of the county organ- 
ization of any political party may, not more than ten days before any election to 
be held, hereunder, submit to the county board of elections the names of not less 
than ten qualified voters in any voting precinct of the county, and thereupon the 
marker or markers appointed to represent such party in said election at said voting 
precinct shall be selected from among those so named. Such persons shall remain 
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within the enclosure prepared for the holding of elections, but shall not come within 
ten feet of the guard-rail, except when going to or returning from the booth with 
any elector who has requested assistance. Such marker or assistant shall not in any 
manner seek to persuade or induce any voter to cast his vote in any particular way, 
and shall not make or keep any memorandum of anything occurring within such 
booth, and shall not, directly or indirectly, reveal to any other person how in any 
particular such voter marked his ballot, unless he, or they, be called upon to testify 
in a judicial proceeding for a violation of the election laws. Every such marker 
or assistant, together with the registrar and judge of election, shall, before the 
opening of the polls, take and subscribe an oath that he will not, in any manner, 
seek to persuade or induce any voter to vote for or against any particular candidate, 
or for or against any particular proposition, and that he will not make or keep any 
memorandum of anything occurring within the booth, and will not disclose the 
same, unless he be called upon to testify in a judicial proceeding for a violation of 
the election laws of this State. The said oath, after first being taken by the registrar, 
may be administered by him to the two judges of election and to the markers or 
assistants, as herein provided: Provided, that in all general elections held under the 
provisions of this article any voter may select another member of his or her family 
who shall have the right to accompany such voter into the voting booth and assist 
in the preparation of the ballot, but immediately after rendering such assistance the 
person so assisting shall vacate the booth and withdraw from the voting arena. This 
section is not applicable to primary elections. 

Provided that this section shall not apply to counties in which a modern loose-leaf 
and visible registration system has been established as permitted by G. S. 163-43 
with a full time and permanent registration as authorized by G. S. 163-31 and 
RGS5S 120 L920 1G 045s 820 O33 cel G36s24 11939, cx 3527s.1b* 1953.'c., 843; 
BOS FCP SUO SE 1LO59) C5016, 0S2,0351963 5c 30G1s213) 

Local Modification—Brunswick: 1963, 
c. 164; 1935, c. 221; Cherokee: 1935, c. 461; 
1937, c. 391; Cumberland: 1937, c. 426; 
Sampson: 1941, c. 166. 

Editor’s Note.—The 1939 amendment re- 
pealed this and § 163-173 insofar as such 
sections apply to primaries and in lieu 
thereof enacted § 163-174. 

The 1953 amendment added the second 
paragraph. The 1955 amendment inserted 
“one or more municipalities with a popu- 
lation in excess of 10,000” in lieu of “two 
or more municipalities, each with a popu- 
lation in excess of 35,000” formerly appear- 
ing in the first and second lines of said 

paragraph. The 1959 amendment inserted 
the second sentence of the first paragraph. 

The 1963 amendment deleted the words 
inserted by the 1955 amendment. - 

Acts Violative of Section.—It is a viola- 
tion of this section for a judge of elections 
to mark the ballots for voters without any 
request for assistance by the voters, or, in 
the event of a request for assistance, to fail 
to return the marked ballot to the voter in 
order that the voter may see how it was 
marked before putting it in the ballot box. 
Overton v. Mayor & City Com’rs of Hen- 
dersonville, 253 N. C. 306, 116 S. E. (2d) 
808 (1960). 

§ 163-173. Aid to persons suffering from physical disability or illiteracy; 
counties excepted.—Any person who, on account of physical disability, is obvi- 
ously unable to enter the booth without assistance, or who on account of such 
disability, or because of illiteracy, or for any other good reason, shall request assist- 
ance from the registrar or judges of election, may, upon such declaration and upon 
his own request, have assistance from any one of the markers or assistants provided 
for in § 163-172. The voter may indicate which of the markers he desires to assist 
him; whereupon the registrar shall direct that the marker or assistant so indicated 
by the voter accompany said voter into the booth and give him such aid as may be 
requested in the preparation of his ballot, whereupon said marker or assistant shall 
withdraw from said booth and to his place within the rail, and shall not accompany 
the voter to the ballot box unless assistance be required on account of physical in- 
firmity and such assistance is requested by the voter, or have any further conversa- 
tion with said voter prior to the time that he deposits his ballot. In the event the 
voter does not request the assistance of any particular marker or assistant, then the 
registrar shall appoint from among the official markers or assistants some person to 
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aid the voter in preparing his ballot. This section is not applicable to primary 
elections. 

Provided that the right to request assistance from any one of the markers shall 
not apply to counties in which a modern loose-leaf and visible registration system 
has been established as permitted by G. S. 163-43, with a full time and permanent 
registration as authorized by G. S. 163-31 and 163-31.2: Provided, however, that 
in counties covered by this paragraph the provisions of G. S. 163-174 shall apply 
also to general elections. (1929, c. 164, s. 27; 1939, c. 352, s. 1; 1953, c. 843; 1955, 
©, 000; 195/et 78462619 1963) cn o0s sy 19) 

Local Modification.—Brunswick: 1933, c. with a population in excess of 10,000” in 
164; 1935, c. 221; Cherokee: 1935, c. 461; lieu of “two or more municipalities, each 
1937, c. 391; Cumberland: 1937, c. 426; with a population in excess of 35,000” 
Sampson: 1941, c. 166. formerly appearing in the second para- 

Editor’s Note.—See note to § 163-172. graph. The 1957 amendment added the 
The 1953 amendment added the second second proviso to the second paragraph. 

paragraph in the section. The 1955 amend- ‘The 1963 amendment deleted the words in- 
ment inserted ‘one or more municipalities serted by the 1955 amendment. 

§ 163-174. Assistance to illiterate or disabled voter in primary.—Any quali- 
fied voter entitled to vote in any primary, but who by reason of any physical disability 
or illiteracy is unable to mark his ballot may upon statement to the registrar of his 
incapacity and upon his request be aided by a near relative (husband or wife, 
brother or sister, parent or child, grandparent or grandchild), who shall be admitted 
to the booth with such voter, or if no near relative is present such voter may call to 
his assistance any other voter of his precinct who has not given aid to another voter, 
and who shall likewise be admitted to the booth with such voter: Provided, that if 
the voter needs and is entitled to the assistance as herein provided for, and there is 
no near relative present, or anyone else authorized hereunder to give assistance, the 
voter may call to his assistance the registrar or one of the judges of the election: 
Provided, further, that any voter may upon his request be accompanied into the 
voting booth by a near relative (as above defined), and obtain such assistance from 
said member of the family as he may desire whether disabled or not. It shall be 
unlawful for any person to give, receive, or permit assistance in the voting booth 
cae any primary to any voter otherwise than as is herein provided for. (1939, 
CGid02) 5) 2.) 

Local Modification—Cumberland, Wil- 
son: 1939, c. 402. 

§ 163-175. Method of marking ballots; improperly marked ballots; when 
not counted.—The voter shall observe the following rules in marking his ballot: 

(1) If the elector desires to vote a straight ticket, or in other words, for each 
and every candidate of one party for whatever office nominated, he shall, 
either : 

a. Make a cross mark in the circular space below the name of the party 
at the head of the ticket ; or 

b. Make a cross mark on the left of and opposite the name of each and 
every candidate of such party in the blank space provided therefor. 

c. A voter who makes a cross mark (X) in the party circle at the top 
of the ballot and then marks in the voting square opposite the 
names of candidates of any party on the ballot, such ballot shall 
not be considered as defaced but shall count only as a straight 
party vote for all of the candidates of that party below the name 
of which the cross mark (X) is placed in the party circle above. 
This direction shall be placed upon all ballots as a part of their 
arrangement, and any and all provisions or language in the law 
to the contrary is hereby repealed. 

(2) If the elector desires to vote a split ticket, or in other words for candidates 
of different parties, he shall omit making a cross mark (x) in the party 
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circle below the name of any party and make a cross mark (x) in the 
voting square opposite the name of each candidate on the ballot for 
whom he desires to vote on whatever party ticket he may be. 

(3) If the elector desires to vote for a person whose name does not appear on 
the ticket, he can substitute the name by writing it in with a pencil or ink 
in the proper place. When a name is written in on the official ballot, the 
new name so written in is to be treated like any other name on the ballot. 
No sticker is to be used. Any name written in on an official ballot by 
any election official, or by any person other than the voter or a person 
rendering assistance to a voter pursuant to §§ 163-172, 163-173 or 163- 
174, shall be invalid, and the name or names so written in shall not be 
counted. 

(4) If the elector marks more names than there are persons to be elected to an 
office, or, if for any reason, it is impossible to determine the voter’s 
choice for an office to be filled, his ballot shall not be counted for such 
office but shall be returned as a blank vote for such office. 

(5) If a voter shall do any act extrinsic to the ballot itself, such as enclosing 
any paper or other article in the folded ballot, such ballot shall be void. 

[(6) Where there are group candidates for the same office printed on the ballot 
on any county or municipal primary held in this State, and the names 
of several candidates therefor appear on the ballot grouped under the 
office for which they are all running, the elector shall cast his or her 
vote for as many candidates as there are offices to be filled, and where 
an elector votes for any number of such group candidates less than the 
number of offices to be filled, such ballot shall not be counted for any 
of the group candidates for said offices. There shall be printed under 
the title of the offices for group candidates the number of candidates to 
be voted for. ] 

The subdivision in brackets shall apply only to Bladen, Catawba, 
Chowan, Columbus, Cumberland, Duplin, Franklin, Granville, Greene, 
Halifax, Hoke, Jones, Lenoir, Northampton, Onslow, Pender, Per- 
quimans, Robeson, Sampson, Scotland, Surry and Wayne counties, and 
to municipal elections in the town of Gaston in Northampton County, 
and to municipal primary elections in the town of Williamston in Martin 
County, and to municipal elections in the municipalities in Franklin 
County, and to the general municipal elections in the town of Snow Hill 
in Greene County and the town of Clayton in Johnston County and the 
town of Fremont in Wayne County, and to elections in Bertie County 
and all municipalities in Bertie County. 

(7) Every elector who does not vote a ballot delivered by the election officer 
shall, before leaving the polling place, return such ballot to such officer. 

(8) A cross (X) mark shall consist of any straight line crossing any other 
straight line at an angle within a voting circle or square. A voter may 
designate his choice of candidate by the cross (X) mark or by a check 
mark, or any other clear indicative mark. Any ballot which is defaced 
or torn by the voter shall be void. (1929, c. 164, s. 28; 1931, c. 254, 
Seo CaOIe S20 + L060 40a O..8. 2231 047,.0. 50d,.$...103-1955, 
c. 812, s. 2; c. 1104, ss. 1-21%4; 1957, cc. 344, 440, 589, 647, 737, 1383; 
1959, cc. 105, 604, 610, 888; c. 1203, s. 9; 1961, c. 451; 1963, cc. 154, 
167, 376, 389, 390, 567, 774.) 

Local Modification.—City of Washington: 

Note——The 1939 amendment 
added former paragraph b of subdivision 
(2) and made slight changes in the wording 
of paragraph a. 
The 1947 amendment rewrote the latter 

part of former paragraph b of subdivision 
(2) and added the last sentence of sub- 
division (3). 

This section was amended twice by Ses- 
sion Laws 1955. Chapter 812 added para- 
graph c to subdivision (1) and struck out 
all of former subdivision (2) and substi- 
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tuted the new subdivision (2) appearing 
above. Chapter 1104, which was made ap- 
plicable in certain named counties only, 
rewrote subdivision (6) and attempted to 
strike out the following language which had 
appeared in old subdivision (2) before it 
was stricken out by chapter 812: “Provided, 
that where there are group candidates for 
similar offices the elector may select and 
specially mark all of such candidates for 
whom he wishes to vote.”’ For clarity new 
subdivision (6) is set out above in brackets. 

Subdivision (6) was amended six times by 
Session Laws 1957. Chapters 344, 589, 647 
and 737 made it applicable to Chowan, 
Stokes, Brunswick and Greene counties, 
respectively. Chapter 440 made it applica- 
ble to municipal elections in the town of 
Gaston in Northampton County, and chap- 
ter 1383 deleted the words “or election” 
following the word “primary” near the 
beginning of the subsection. 

In addition to the amendments noted 
above, Session Laws 1957, c. 353, provides: 
G. S. 163-178, as it appears in the 1955 
Supplement to the General Statutes, is 
amended by adding at the end thereof the 
following: “In Davidson County the para- 
graph numbered ‘6’ above shall apply to 
primary elections in said county.” It is 
apparent that the reference to G. S. 163- 
178 is an error and that chapter 353 was 
intended to amend this section. 

Session Laws 1959, c. 1203, deleted from 
the end of the first sentence of subdivision 
(3) the words “and making a cross (X) 
mark in the blank space at the left of the 
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name so written in.” Subdivision (6) was 
amended several times by Session Laws 
1959. Chapters 604 and 888 made it appli- 
cable to Jones and Sampson counties. 
Chapters 105 and 610 deleted Macon and 
Brunswick from the list of counties to 
which it applies. 

The 1961 amendment deleted “Stokes” 
from the list of counties appearing in the 
second paragraph of subdivision (6). 

The first 1963 amendment added to the 
second paragraph of subdivision (6) the pro- 
vision as to municipal primary elections in 
the town of Williamston. 

The second 1963 amendment inserted 
“Franklin” in the list of counties in the 
second paragraph of subdivision (6) and 
also inserted in the paragraph the provi- 
sion as to municipal elections in the mu- 
nicipalities in Franklin County. 

The third 1963 amendment made subdivi- 
sion (6) applicable to general municipal 
elections in Clayton in Johnston County. 

The fourth 1963 amendment inserted the 
word “Granville” in the second paragraph 
of subdivision (6). 

The fifth 1963 amendment made subdi- 
vision (6) applicable to general municipal 
elections in Snow Hill in Greene County. 

The sixth 1963 amendment added to the 
second paragraph of subdivision (6) the 
provision as to the town of Fremont in 
Wayne County. 

The seventh 1963 amendment added to 
the second paragraph of subdivision (6) 
the provision as to Bertie County and mu- 
nicipalities therein. 

§ 163-176. Offenses of voters; interference with voters; penalty——A voter 
who shall, except as herein otherwise provided, allow his ballot to be seen by any 
person, or who shall take or remove, or attempt to take or remove, any ballot from 
the polling place or any person who shall interfere with, or attempt to interfere with 
any voter when inside said enclosed space, or when marking his ballot, or who shall 
remain longer than the specified time allowed by this article in the booth, after being 
notified that his time has expired, or who shall endeavor to induce any voter, while 
within the enclosure, before voting, to show how he marks or has marked his ballot, 
or aid, or attempt to aid, any voter by means of any mechanical device, or any other 
means whatever, while within the enclosure, in marking his ballot, shall be guilty of 
a misdemeanor and upon conviction shall be fined or imprisoned, or both, in the 
discretion of the court; and election officers shall cause any person committing any 
of the offenses herein set forth to be arrested and shall cause charges to be preferred 
against the person so offending, in a court of competent jurisdiction. (1929, c. 164, 
s. 29.) 

§ 163-177. Offenses of election officers—Any judge of election or registrar, 
or other election officer, after having qualified, who willfully and knowingly refuses 
or fails to perform the duties herein prescribed, or who willfully and knowingly 
violates the provisions of this article, shall be guilty of a misdemeanor and subject to 
a fine, or to imprisonment in the county jail not less than ten nor more than ninety 
days, at the discretion of the court. (1929, c. 164, s. 30.) 

§ 163-178. Reading and numbering the ballots; certificate of result; delivery 
of boxes to board of elections——When the polls are closed the registrar and 
judge shall, in the presence of the watchers appointed by the respective executive 
committees of the several political parties and any other electors of the precinct 
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who choose to be present open the box and count and record the number of the 
votes received by each candidate and on each question or measure. The said judge 
of election and registrar shall not adjourn or postpone the canvass of the vote in 
such precinct until it shall be fully completed. The judges of election may, at their 
discretion, open the ballots of absent electors immediately after the close of the polls, 
subject to the rights of challenge now allowed by law. A certificate setting forth 
the results of such election shall be signed by the registrar and judges of election. 
Upon the close of the counting of the ballots, as herein provided, the said election 
official shall replace said ballots in the official ballot box and lock the same. ‘The 
ballot box shall then be delivered to such place as may be designated by the county 
board of elections. (1929, c. 164, s. 32.) 

Cross Reference.—For act purporting to 
amend this section when apparently G. S. 

163-175 was intended, see note to G. S. 
163-175. 

§ 163-179. Hours of primaries and elections.—In all primary and general 
elections held in this State, including all local and municipal elections, the polls 
shall open at six-thirty A. M. and shall close at the hour of six-thirty P. M. Eastern 
Standard Time. Provided, that in all voting precincts in the State where voting 
machines are used, the board of elections of such county may permit the polls in such 
precincts to close at the hour of seven-thirty P. M. (1929, c. 164, s. 33; 1937, cc. 
258, 457 ; 1941, c. 222; 1955, c. 1064.) 

Editor’s Note.—Prior to the 1937 amend- 
ment this section provided that in all elec- 
tions the polls should be open from sun- 
rise until sunset. The 1941 amendment 
changed the hours of opening and closing 

from 7 A. M. and 7 P. M., as provided by 
the 1937 amendment, to 6:30 A. M. and 6:30 
P. M., respectively. 
The 1955 amendment added the second 

sentence. 

§ 163-180. Application to all primary elections; repeal of conflicting law; 
one-party primary officials selected from party.—The provisions of this article 
shall apply to any and all primary elections held in this State, or in any count 
thereof, as fully as it applies to general elections, as herein provided, and § 163-126 
is hereby repealed, in so far as it conflicts with this article, the intent being to provide 
the same laws for the conduct of primaries as for general elections: Provided, 
further, that in any primary election held under the provisions of this article, when 
only one political party participates in such primary, then, all of the election officials 
selected for holding such primary shall be chosen only from the political party so 
participating. (1929, c. 164, s. 34.) 

§ 163-181. Assistants at polls; when allowed and amount to be paid.—The 
county board of elections may appoint one clerk or assistant at any precinct in the 
county which has as many as five hundred qualified registered voters on the registra- 
tion books in such precinct, and one additional such clerk or assistant for each 
additional five hundred qualified registered voters at such precinct where voting 
machines are used at such precinct; and where voting machines are not used, one 
clerk or assistant for each three hundred registered voters at a precinct. No other 
clerk or assistant shall be appointed for any precinct except as herein set out. Such 
assistants and clerks shall, in all cases, be qualified voters of the ward, or precinct, 
for which they are appointed, and they shall be paid the same compensation as is 
provided by law for the judges of election to be paid. (1929, c. 164, s. 35; 1933, ¢. 
165, s. 24; 1953, c. 1191, s. 3.) 

Editor’s Note—The 1953 amendment 
added that part of the first sentence be- 
ginning with “where voting machines.” 

§ 163-182. Watchers; challengers; counties excepted.—Eiach political party 
or independent candidate named on the ballot may, by writing signed by the county 
chairman of such political party, or, as the case may be, by the independent candi- 
date or his manager, filed with one of the judges of election, appoint two watchers, 
who shall be qualified electors of the precinct for which they are appointed, to attend 
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each polling place. Such watchers shall serve also as challengers: Provided, that 
no person shall be appointed as a watcher who is not of good moral character ; and 
the judges of election and registrar may for good cause shown reject any appointee 
and require that another be appointed. Such official watchers shall have the right 
from the time the polls open until the polls close and the counting is completed to 
remain within the voting enclosure, and in a position where they may at all times 
during election day be in plain view of the precinct officials, the voting booths, the 
ballot boxes and the voting procedure, but shall not in any way impede the voting 
process or do any electioneering or interfere in any manner with the election except 
as the law provides: Provided, that any elector when the name of any elector is 
called by the judges of election, may exercise the right of challenging the elector’s 
right to vote and when he or she does so then such challenger may enter the election 
space to make good such challenge and then retire at once when such challenge is 
heard. 

Provided that this section shall not apply to counties in which a modern loose- 
leaf and modern registration system has been established as permitted by G. S. 
163-43 with a full time and permanent registration as authorized by G. S. 163-31 
and 163-31.2; (1929, c. 164,'s. 36; 1953, c. 843 1955/'c,’ 800; c. 871, Ss. 731959, 
C,OLO.S..25 100, CU 5, 8e.e) 

Editor’s Note—The 1953 amendment part of the third sentence appearing before 
added the last paragraph. 

The first 1955 amendment inserted “one 
or more municipalities with a population 
in excess of 10,000” in lieu of “two or more 
municipalities, each with a population in 
excess of 35,000” formerly appearing in the 
first and second lines of the last paragraph. 
The second 1955 amendment rewrote the 

the proviso thereto. 
The 1959 amendment inserted after 

“watchers” in the first sentence “who shall 
be qualified electors of the precinct for 
which they are appointed.” 

The 1963 amendment deleted the words 
inserted by the 1955 amendment. 

§ 163-183. Supervision over primaries and elections; regulations.—The State 
Board of Elections shall have general supervision over the primaries and elections 
provided for herein, and may delegate its authority to county boards appointed by 
it, and in case where sufficient provision may not appear to have been made herein 
may make such regulations and provisions as it may deem necessary: Provided, none 
of the same shall be in conflict with any of the provisions of this article. (1929, c. 
164, s. 37.) 

State Board of Elections May Make Reg- 
ulations Not in Conflict with Law.—The 
General Assembly has conferred upon the 
State Board of Elections power to make 
reasonable rules and regulations for carry- 
ing into effect the law it was created to ad- 
minister, but has annexed to the grant of 
this power the express limitation that such 
rules and regulations must not conflict with 
any provisions of such law. It seems clear 
that this specific restriction would have 

been inseparably wedded to the authority 
granted even if the statutes had been silent 
with respect to it. This is true because the 
Constitution forbids the legislature to dele- 
gate the power to make law to any other 
body. States’ Rights Democratic Party v. 
State Board of Elections, 229 N. C. 179, 49 
S. E. (2d) 379 (1948). 

Cited in Strickland v. Hill, 253 N. C. 198, 
116 S. E. (2d) 463 (1960). 

§ 163-184. Ballots furnished absentee electors; when deemed voted before 
sunset; deposit in boxes.—The ballots to be furnished absentee electors under 
the provisions of article 10 shall be the same as the official ballots hereinbefore desig- 
nated. No vote of an absent elector shall be counted unless upon the official ballot 
printed as prescribed in this article. 

Any absentee ballots received by the registrar during the hours now fixed by law 
for the receipt thereof shall be deemed to be voted before sunset, and, if the con- 
venience of the voters or officers holding the election will be promoted thereby, may 
in their discretion be opened and deposited in the box immediately after the closing 
of the polls. (1929, c. 164, s. 39.) 

Applied in Phillips v. Slaughter, 209 N. 
C. 543, 183 S. E. 897 (1936). 
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§ 163-185. Fraud in connection with absentee vote; forgery.—Any person 
attempting to aid and abet fraud in connection with any absentee vote cast, or to 
be cast, under the provisions of this article, shall be guilty of a misdemeanor, and, 
upon conviction, be fined or imprisoned, in the discretion of the court. Any person 
attempting to vote by fraudulently signing the name of a regularly qualified voter 
shall be guilty of forgery, and be punished accordingly. (1929, c. 164, s. 40.) 

§ 163-186. Public officials violating subchapter disqualified from holding 
office and voting.—Any public official who knowingly and willfully violates 
any of the provisions of this article, and thereby aids in any way the illegal casting 
or attempting to cast a vote, or who shall connive to nullify any provision of this 
article in order that fraud may be perpetrated, shall upon conviction therefor be 
disqualified from holding office in the State of North Carolina, and shall be dis- 
qualified from exercising the right of franchise, as now provided in case of conviction 
for felony. (1929, c. 164, s. 41.) 

§ 163-187. Definitions as applied to municipal primaries and elections.— 
With respect to all municipal primaries and elections, wherever in this article appear 
the words “county board of elections” shall be deemed to be written the words 
“city or town governing body ;” and wherever appear the words “chairman of board 
of elections” shall be deemed to be written the words “mayor of town or city.” 
(1929, c. 164, s. 42.) 
Applied in Phillips,v. Slaughter, 209 N. Cited in State v. Proctor, 221 N. C. 161, 

C. 543, 183 S. E. 897 (1936). 19 S. E. (2d) 234 (1942). 

§ 163-187.1. Automatic voting machines——Any county or city of the State 
may, at the expense of such county or city, adopt and purchase, upon an installment 
basis or otherwise, or lease, with or without option to purchase, voting machines 
for use at all primaries and elections held within such county or city, or within any 
one or more precincts thereof, in such manner and upon such terms as are deemed 
to be in the best interest of such county or city. The use of any voting machines 
approved by the State Board of Elections in any primary or election held in any 
county or city shall be as valid as the use of paper ballots by the voters. (1949, c. 
Suit) 

§ 163-187.2. Adoption of voting machines——The board of county commis- 
sioners or the governing body of a municipality, may if they so elect, submit to the 
voters of such county or municipality at a general or special election the question of 
whether it shall adopt voting machines for use in primaries and elections; provided 
that no special election shall be called for the sole purpose of determining this ques- 
tion; provided that the question of adopting voting machines may be submitted to 
the voters upon a petition filed with the board of county commissioners or the gov- 
erning body of the municipality signed by at least five hundred (500) of the regis- 
tered voters of such county or municipality. The petition shall be in writing and 
the precinct name or number of each signer shall be written after his signature. 
If a majority of the voters casting votes in said election approve of same, the 
board of county commissioners of the county, or the governing body of the munici- 
pality, may adopt for use in primaries and elections such type or kind of voting 
machines as shall be approved by the State Board of Elections, and said machines 
may be used in any and all primaries and elections held in the county or municipality 
or any part thereof for voting, registering and counting votes cast in such primaries 
and elections; provided that the provisions of this section shall in no way limit or 
affect the right or authority of a county board of elections of any county, or the 
municipal authorities of any municipality, to adopt and purchase voting machines, 
either separately or in cooperation with the county, for use in county or municipal 
elections held in this State as is provided in G. S. 163-187.1. (1953, c. 1001; 1955, 
c. 1066; s. 1.) 

Editor’s Note.—The 1955 amendment re- 
wrote the proviso at the end of the section. 
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§ 163-187.3. Providing machines—The authorities adopting the use of 
voting machines shall, as soon as practical thereafter, provide for each voting place 
one or more voting machines in complete working order and shall thereafter preserve 
and keep them in repair and have custody thereof when not in use at an election. 
They shall appoint as many custodians as may be necessary for the proper prepara- 
tion of the machines for a primary or election and for their maintenance, storage 
and care. If it is impractical to supply each precinct or election district with voting 
machines at any primary and election, as many may be supplied as it is practical to 
procure, and these may be used in the precincts or districts in the municipality or 
county as the officers adopting the machines may direct. (1953, c. 1001.) 

§ 163-187.4. General provisions as to conduct of elections.—The State Board 
of Elections shall prescribe rules and regulations for the handling and operation of 
voting machines, including but not limited to the form of ballots to be used, the 
operation of voting machines for primaries and elections, the duties of the custodian, 
protection of the machines, instruction of election officers, examination of voting 
machines, instructions to voters on election day and assistance to voters, manner of 
voting, and to prescribe such other rules and regulations which they may deem to be 
necessary and requisite to the fair, honest and satisfactory use of the machines. 
(1953,.c. 1001.) 

§ 163-187.5: Repealed by Session Laws 1955, c. 1066, s. 2. 

ARTICLE 21. 

Corrupt Practices Act of 1931. 

§ 163-188. Title of article—This article may be cited as the Corrupt Prac- 
tices Act of one thousand nine hundred thirty-one. (1931, c. 348, s. 1.) 

Editor’s Note.—This article makes more _ rupt practices in primaries and elections. 9 
effective the control of the State over cor- N.C. Law Rev. 371. 

§ 163-189. Definitions—When used in this article: 
(1) The term “campaign committee” includes any committee, association or 

organization which accepts contributions or makes expenditures for the 
purpose of influencing or attempting to influence the nomination or elec- 
tion of any candidate at any primary, general or special election; 

(2) The term “candidate” means an individual whose name is presented for 
any office to be voted upon on any ballot at any primary, general or 
special election ; 

(3) The term “contribution” means any gift, payment, subscription, loan, ad- 
vance, deposit of money, or anything of value, and includes any contract, 
promise or agreement to give, subscribe for, pay, loan, advance or deposit 
any money or other thing of value to or for the benefit of any candidate 
at any primary, general or special election, and whether or not said con- 
tract, promise or agreement is legally enforceable; 

(4) The term “expenditure” means a payment, distribution, loan, advance, 
deposit or gift of money or anything else of value whatsoever, and 
includes a contract, promise or agreement to pay, distribute, give, loan, 
advance, or deposit any money or anything of value whatsoever, and 
whether or not such contract, promise or agreement is legally enforceable; 

(5) The term “person” includes an individual, partnership, committee, associa- 
tion, corporation or any other organization or group of persons. (1931, 
C5340, SHE: ) 

§ 163-190. Detailed accounts to be kept by candidates and others.—It shall 
be the duty of every candidate and the chairman and treasurer of any and every 
campaign committee to keep a detailed and exact account of : 

(1) All contributions made to or for such candidate or committee ; 
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(2) The name and address of every person making any such contribution, and 
the date thereof ; 

(3) All expenditures made by or on behalf of such candidate or committee; 
(4) The name and address of every person to whom any such expenditure is 

made, and the date thereof. (1931, c. 348, s. 3.) 

§ 163-191. Detailed accounting to candidates of persons receiving contribu- 
tions—Every person who receives a contribution for a candidate or for a 
campaign committee in any primary, general or special election shall render such 
candidate or campaign committee, within five days after receipt of such contribution, 
a detailed account thereof, including the name and address of the person making such 
contribution. (1931, c. 348, s. 4.) 

§ 163-192. Detailed accounting of persons making expenditures.—Every per- 
son who makes any expenditure in behalf of any candidate or campaign committee 
in any primary, general or special election shall render to such candidate or campaign 
committee, within five days after making such expenditure, a detailed account thereof, 
including the name and address of the person to whom such expenditure was made. 
(1931, c. 348, s. 5.) 
§ 163-193. Statements under oath of pre-primary expenses of candidates; 

report after primary.—It shall be the duty of every person who shall be a 
candidate for nomination in any primary for any federal, State or district office, 
or for the State Senate in a district composed of more than one county, except where 
there shall be agreement for rotation as provided in § 163-113, to file, under oath, 
ten days before such primary, with the Secretary of State, an itemized statement 
of all expenditures made by him or which he knows to have been made by anyone 
for him, and of all contributions made to him, directly or indirectly and also to file, 
under oath, within twenty days after such primary, with the Secretary of State, an 
itemized statement of all expenditures made by him or which he knows to have 
been made by anyone else for him, and also of all contributions made to him, directly 
or indirectly, by any person, with detailed account of such contributions and expendi- 
ture as set out in § 163-194. And it shall be the duty of every person who shall be 
a candidate for nomination for the State Senate, except those to whom the pre- 
ceding sentence applies, for the House of Representatives, and for any county office, 
to file a like statement with the clerk of the superior court of the county of his resi- 
dence at the times hereinbefore prescribed for filing such statements by candidates 
for federal, State and district officers as set out in the preceding sentence. It shall 
be the duty of each chairman of a county board of elections to send a written notice 
to each candidate in a primary election who filed a notice of candidacy with said 
chairman, and who had one or more candidates to run against the candidate in the 
primary, of this requirement to file his or her primary campaign statement of ex- 
penses with the clerk of the superior court both before and after the primary. Such 
notice shall not be required where an unopposed candidate did not have to run in 
the primary and was nominated without party opposition. (1931, c. 348, s. 6; 1959, 
€71203482102) 

Editor’s Note—The 1959 amendment 
added the last two sentences. 

§ 163-194. Contents of such statements——The statement of contributions 
and expenditures as required by the preceding section shall be itemized as follows: 

(1) The name and address of each person who has made a contribution to or 
for such candidate or to or for his campaign committee within the calen- 
dar year, together with the amount and date of such contribution ; 

(2) The total sum of all contributions made to or for such candidate or to or 
for his campaign committee during the calendar year; 

(3) The name and address of each person to whom, during the calendar year, 
an expenditure has been made by or in behalf of such candidate or by 
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or in behalf of his campaign committee, and the amount, date, and pur- 
pose of such expenditure ; 

(4) The name and address of each person by whom an expenditure has been 
made during the calendar year in behalf of such candidate or his cam- 
paign committee and reported to such candidate or campaign committee, 
and the amount, date, and purpose of such expenditure ; 

(5) The total sum of all expenditures made during the calendar year in behalf 
of such candidate or his campaign committee by any person and reported 
to such candidate or his campaign committee, and the amount, date, and 
purpose of such expenditure; 

(6) The total sum of all expenditures made by such candidate or his campaign 
evar or any person in his behalf during the calendar year, (1931, 
c. 348, s. 7.) 

§ 163-195. Statements required of campaign committees covering more than 
one county; verification of statements required.—A like statement as that 
required in the preceding section shall be filed by any and all campaign committees 
as hereinbefore defined with the Secretary of State not more than fifteen days nor 
less than ten days before any primary, general or special election, and not more than 
twenty days after any such primary, general or special election, if said campaign 
committee is making expenditures in more than one county; and if such campaign 
committee is making expenditures in only one county, a like or similar report so 
itemized shall be made within the same periods to the clerk of the superior court of 
such county. 

All of the statements or reports of contributions or expenditures as in this article 
required of any candidate or campaign committee must be verified by the oath or 
affirmation of the person filing such statement or report, taken before any officer 
authorized to administer oaths. (1931, c. 348, s. 8.) 

§ 163-196. Certain acts declared misdemeanors.—Any person who shall, in 
connection with any primary or election in this State, do any of the acts and things 
declared in this section to be unlawful, shall be guilty of a misdemeanor, and upon 
conviction shall be fined or imprisoned, or both, in the discretion of the court. 
It shall be unlawful: 

(1) For any person to fail, as an officer or as a judge or registrar of a primary 
or election, or as a member of any board of elections to prepare the 
books, tickets and return blanks which it is his duty under the law to 
prepare, or to distribute the same as required by law, or to perform any 
other duty imposed upon him within the time and in the manner re- 
quired by law; 

(2) For any person to continue or attempt to act as a judge or registrar of a 
primary or election, or as a member of any board of elections, after 
having been legally removed from such position and after having been 
given notice of such removal ; 

(3) For any person to break up or by force or violence to stay or interfere with 
the holding of any primary or election, to interfere with the possession 
of any ballot box, election book, ticket or return sheet by those entitled 
to possession of the same under the law, or to interfere in any manner 
with the performance of any duty imposed by law upon any election 
officer or member of any board of elections; 

(4) For any person to be guilty of any boisterous conduct so as to disturb any 
member of any election or any registrar or judge of elections in the 
performance of his duties as imposed by law; 

(5) For any person to bet or wager any money or other thing of value on any 
election ; 

(6) For any person, directly or indirectly, to discharge or threaten to dis- 
charge from employment, or otherwise intimidate or oppress any legally 
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qualified voter on account of any vote such voter may cast or consider 
or intend to cast, or not to cast, or which he may have failed to cast; 

(7) For any person to make any contribution or expenditure to aid, or in behalf 
of any candidate or campaign committee, in any primary, general or 
special election, unless the same be reported immediately to such candi- 
date or campaign committee, to the end that it may be included by him 
or it in the reports required of him by law; 

(8) For any candidate or any chairman or treasurer of a campaign committee 
to fail to make under oath the report or reports required of him or it by 
$§ 163-193 to 163-195, or for any campaign committee to fail to furnish 
to a candidate a duplicate copy of the report to be made by it or its 
chairman or treasurer. 

It shall be the duty of the Secretary of State, after the time has expired 
for the filing of said statement of campaign contributions and expendi- 
tures with the Secretary of State by candidates in a primary election, as 
is provided in § 163-193, to immediately thereafter report to the Attorney 
General of North Carolina the names and addresses of all candidates 
for federal, State, or district offices who have failed to file such statement 
in compliance with the provisions of §§ 163-193 and 163-194. Upon the 
receipt of said report from the Secretary of State, it shall be the duty 
of the Attorney General of North Carolina to notify the proper prose- 
cuting officer who shall prosecute any person violating the provisions of 
this article ; 

(9) For any person to publish in a newspaper or pamphlet or otherwise, any 
charge derogatory to any candidate or calculated to affect the candidate’s 
chances of nomination or election, unless such publication be signed by 
the party giving publicity to and being responsible for such charge; 

(10) For any person to publish or cause to be circulated derogatory reports 
with reference to any candidate in any primary or election, knowing 
such report to be false or in reckless disregard of its truth or falsity, 
when such report is calculated or intended to affect the chances of such 
candidate for nomination or election; 

(11) For any person to give or promise, in return for political support or in- 
fluence, any political appointment or support for political office; 

(12) For any chairman of a county board of elections or other returning officer 
to fail or neglect, willfully or of malice, to perform any duty, act, matter 
or thing required or directed in the time, manner and form in which 
said duty, matter or thing is required to be performed in relation to any 
primary, general or special election and the returns thereof; 

(13) For any register of deeds or clerk of the superior court to refuse to make 
and give to any person applying in writing for the same a duly certified 
copy of the returns of any primary or election or of a tabulated statement 
in a primary or election, the returns of which are by law deposited in his 
office, upon the tender of the fees therefor ; 

(14) For any corporation doing business in this State, either under domestic or 
foreign charter, directly or indirectly, to make any contribution or ex- 
penditure in aid or in behalf of any candidate or campaign committee in 
any primary or election held in this State, or for any political purpose 
whatsoever, or for the reimbursement or indemnification of any person 
for money or property so used, or for any contribution or expenditure so 
made; or for any officer, director, stockholder, attorney or agent of 
any corporation to aid, abet, advise or consent to any such contribution 
or expenditure, or for any person to solicit or knowingly receive any 
such contribution or expenditure. 
Any officer, director, stockholder, attorney or agent of any corporation 

aiding or abetting in any contribution or expenditure made in violation 

497 



§ 163-197 Cu. 163. Erections AND Erfxcrion Laws § 163-197 

of this subdivision shall, in addition to being guilty of a misdemeanor as 
hereinbefore set out, be liable to such corporation for the amount of 
such contribution or expenditure, and the same may be recovered of him 
upon suit by any stockholder thereof ; 

(15) For any person willfully and knowingly to impose upon any blind or 
illiterate voter a ballot in any primary or election contrary to the wish 
or desire of such voter, by falsely representing to such voter that the 
ballot proposed to him is such as he desires. (1931, c. 348, s. 9; 1951, 
CRORSASHLA) 

Editor’s Note—The 1951 amendment 
added the second paragraph to subdivision 
(8), deleted former subdivision (9) and re- 
nirthes the following subdivisions accord- 
ingly. 

Indictment for Violation of Subdivision 
(4) Held Insufficient—An _ indictment 
charging that defendant unlawfully and 
willfully by his own boisterous and violent 
conduct disturbed a named registrar while 
in the performance of her duties in exam- 
ining a named applicant for registration was 

insufficient, although charging the offense 
in the words of this section, since such 
words did not in themselves inform the 
accused of the specific offense of which he 
was accused so as to enable him to pre- 
pare his defense or plead his conviction or 
acquittal as a bar to further prosecution 
for the same offense. State v. Walker, 249 
N. C. 35, 105 S. E. (2d) 101 (1958). 

Applied, as to subdivision (11), in State v. 
Pritchard, 227 N. C. 168, 41 S. E. (2d) 287 

(1947). 

§ 163-197. Certain acts declared felonies—Any person who shall, in connec- 
tion with any primary, general or special election held in this State, do any of the 
acts or things declared in this section to be unlawful, shall be guilty of a felony and 
upon conviction shall be imprisoned in the State’s prison not less than four months 
or fined not less than one thousand dollars, or both, in the discretion of the court. 
It shall be unlawful: 

(1) For any person fraudulently to cause his name to be placed upon the regis- 
tration books of more than one election precinct or fraudulently to cause 
or procure his name or that of any other person to be placed upon the 
registration books in any precinct when such registration in that precinct 
does not qualify such person to vote legally therein, or to impersonate 
falsely another registered voter for the purpose of voting in the stead 
of such other voter ; 

(2) For any person to give or promise or request or accept at any time, be- 
fore or after any such primary or election, any money, property or other 
thing of value whatsoever in return for the vote of any elector; 

(3) For any person who is an election officer, a member of the election board 
or other officer charged with any duty with respect to any primary or 
election, knowingly to make any false or fraudulent entry on any election 
book or any false or fraudulent returns, or knowingly to make or cause 
to be made any false statement on any ticket, or to do any fraudulent act, 
or knowingly and fraudulently omit to do any act to make any report 
legally required of such person; 

(4) For any person knowingly to swear falsely with respect to any matter 
pertaining to any primary or election; 

(5) For any person, convicted of a crime which excludes him from the right 
of suffrage, to vote at any primary or election without having been re- 
stored to the right of citizenship in due course and by the method pro- 
vided by law; 

(6) For any person to take corruptly the oath prescribed for voters, and the 
person so offending shall be guilty of perjury; 

(7) For any person with intent to commit a fraud to register or vote at more 
than one box or more than one time, or to induce another to do so, in the 
same primary or election, or to vote illegally at any primary or election; 

(8) For any registrar or any clerk or copyist to make any entry or copy with 
intent to commit a fraud; 

(9) For any election official or other officer or person to make, certify, deliver 
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or transmit any false returns of any primary or election, or to make any 
erasure or alteration in any registration or poll books with intent to 
commit a fraud; 

(10) For any person to assault any registrar, judge of election or other election 
officer while in the discharge of his duty in the registration of voters or in 
conducting any primary or election ; 

(11) For any person, by threats, menaces or in any other manner, to intimidate 
or attempt to intimidate any registrar, judge of election or other election 
officer in the discharge of the duties in the registration of voters or in 
conducting any primary or election ; 

(12) For any registrar, poll holder, member of a board of elections, assistant, 
marker, or other election official, directly or indirectly, to seek, receive or 
accept money or the promise of money, the promise of office, or other 
reward or compensation from a candidate in any primary or election or 
from any source other than such compensation as may be provided by 
law for his services ; 

(13) For any person falsely to make or present any certificate or other paper to 
qualify any person fraudulently as an elector, or to attempt thereby to 
secure to any person the privilege of voting. (1901, c. 89, s. 13; Rev., 
s. 3401; 1913, c. 164, s. 2; C. S., s. 4186; 1931, c. 348, s. 10; 1943, ¢. 
543.) 

Editor’s Note.—The 1943 amendment in- Stated in Overton v. Mayor & City 
serted the words “or person” in subdivi- Com’rs of Hendersonville, 253 N. C. 306, 
sion (9). 116 S. E. (2d) 808 (1960). 

§ 163-198. Compelling self-incriminating testimony; person so testifying 
excused from prosecution.—No person shall be excused from attending or 
testifying or producing any books, papers or other documents before any court or 
magistrate upon any investigation, proceeding or trial for the violation of any of the 
provisions of the two preceding sections, upon the ground or for the reason that the 
testimony or evidence, documentary or otherwise, required of him may tend to in- 
criminate or degrade him, but such person may be subpoenaed and required to testify 
by and for the State relative to any offense arising under the provisions of the said 
two preceding sections ; but such person shall not be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter or thing concerning 
which he may so testify or produce evidence, documentary or otherwise, and no 
testimony so given or produced shall be used against him upon any criminal investiga- 
tion or proceeding, but such person so compelled to testify with respect to any acts 
of his own shall be immune from prosecution on account thereof, and shall be par- 
doned for any violation of law about which such person shall be so required to 
testify. (1931, c. 348, s. 11.) 

Editor’s Note——For a general discussion 
of the limits to self incrimination, see 15 
N. C. Law Rev. 229. 

§ 163-199. Duty of Attorney General and solicitors to investigate violations 
of article—It shall be the duty of the Attorney General, the solicitors of the 
several judicial districts, and all prosecuting attorneys of courts inferior to the 
superior court, to make diligent inquiry and investigation with respect to any viola- 
tions of this article, and said officers are authorized and empowered to subpoena and 
compel the attendance of any person or persons before them for the purpose of mak- 
ing such inquiry and investigation. (1931, c. 348, s. 12.) 

§ 163-200. Duty of Secretary of State and superior court clerks to call for 
required statements and report violations—It shall be the duty of the Secre- 
tary of State and the several clerks of the superior court to call upon the candi- 
dates and chairmen and treasurers of campaign committees for the reports required 
to be made to them by §§ 163-193 to 163-195. If any candidate or chairman or 
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treasurer of a campaign committee shall fail or neglect to make to the Secretary of 
State the reports required by said sections, then the Secretary of State shall bring 
such failure to the attention of the Attorney General, whose duty it shall then be to 
initiate a prosecution against such candidate or chairman or treasurer of such cam- 
paign committee for such violation of this article. If the Attorney General shall be a 
candidate in any such primary or election, such duty as herein required to be per- 
formed by him with respect to any contest in which he participates shall be per- 
formed by the solicitor of the judicial district of which Wake County is a part. If 
a candidate or the chairman or treasurer of a campaign committee fails to make 
the report to the clerk of the superior court as required by said sections, then said 
clerk of the superior court shall bring such failure to the attention of the solicitor of 
the district in which such county is a part, and said solicitor shall institute a prose- 
cution for violation of this article. (1931, c. 348, s, 13.) 

ARTICLE 22. 

Other Offenses against the Elective Franchise. 

§ 163-201. Intimidation of voters by officers made misdemeanor.—It shall 
be unlawful for any person holding any office, position, or employment in the State 
government, or under and with any department, institution, bureau, board, com- 
mission, or other State agency, or under and with any county, city, town, district, 
or other political subdivision, directly or indirectly, to discharge, threaten to dis- 
charge, or cause to be discharged, or otherwise intimidate or oppress any other 
person in such employment on account of any vote such voter or any member of his 
family may cast, or consider or intend to cast, or not to cast, or which he may have 
failed to cast, or to seek or undertake to control any vote which any subordinate of 
such person may cast, or consider or intend to cast, or not to cast, by threat, intimida- 
tion, or declaration that the position, salary, or any part of the salary of such sub- 
ordinate depends in any manner whatsoever, directly or indirectly, upon the way in 
which such subordinate or any member of his family casts, or considers or intends to 
cast, or not to cast his vote, at any primary or election. Any person violating this 
section shall be guilty of a misdemeanor and punished by fine and/or imprisonment, 
in the discretion of the court. (1933, c. 165, s. 25.) 

§ 163-202. Disposing of liquor at or near polling places.—If any person shall 
give away or shall sell any intoxicating liquor, except for medical purposes and 
upon the prescription of a practicing physician, at any place within five miles of the 
polling place, at any time within twelve hours next preceding or succeeding any public 
election, whether general, local or municipal, or during the holding thereof, he shall 
be guilty of a misdemeanor, and shall be fined not less than one hundred nor more 
than one thousand dollars. (1901, c. 89, s. 76; 1901, c. 531; Rev., s. 3389; C. S., 
s. 4188.) 

Editor’s Note.—In State v. Edwards, 134 
N. C. 636, 46 S. E. 766 (1904), the court 
discusses the former provisions regulating 
this subject. Public Laws 1901, ch. 89, § 76, 
omitted the words “or sell’? from the sec- 
tion and hence it was decided that it was 
no offense for a person who has a license, 
to sell liquors on an election day, although 
they could not be given away. ‘his case 
was decided in 1904 and by Public Laws 
1905, ch. 531, the words “or shall sell” were 

again inserted in the section. 
Form of Indictment.—An indictment for 

selling or giving away spirituous liquors 
during a public election should set forth 
the name of the person to whom the liquor 
was sold or given; also the indictment 
should negative the selling upon “the pre- 
scription of a practicing physician and for 
medical purposes,” which is allowed by the 
statute. State v. Stamey, 71 N, C. 202 
(1874). 

§ 163-203, False oath of voter in registering—If any person shall know- 
ingly register under the permanent registration law who is not qualified within the 
meaning of that law and article six, section four, of the Constitution, or if any person 
shall knowingly take any false oath in registering under the same, he shall be guilty 
of a misdemeanor, and upon conviction shall be fined not more than one thousand 
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dollars or imprisoned not more than five years. (1901, c. 550, s. 12; Rev., s. 
S302 310 45778-4191. ) 

§ 163-204. Willful failure of registration officer to discharge duty.—If any 
officer charged with any duty under the permanent registration law willfully fails 
and neglects to perform the same, he shall be guilty of a misdemeanor, and upon 
conviction shall forfeit his office and be fined not more than one thousand dollars or 
imprisoned not more than five years. (1901, c. 550, s. 11; Rev., s. 3393; C. S., s. 
4194.) 

§ 163-205: Repealed by Sessions Laws 1943, c. 543. 

§ 163-206. Using funds of insurance companies for political purposes——No 
insurance company or association, including fraternal beneficiary associations, doing 
business in this State shall, directly or indirectly, pay or use, or offer, consent or 
agree to pay or use, any money or property for or in aid of any political party, com- 
mittee or organization, or for or in aid of any corporation, joint-stock company, or 
other association organized or maintained for political purposes, or for or in aid of 
any candidate for political office or for nomination for such office, or for any political 
purpose whatsoever, or for the reimbursement or indemnification of any person for 
money or property so used. Any officer, director, stockholder, attorney or agent 
for any corporation or association which violates any of the provisions of this 
section, who participates in, aids, abets, advises or consents to any such violation, and 
any person who solicits or knowingly receives any money or property in violation 
of this section, shall be guilty of a misdemeanor, and shall be punished by imprison- 
ment for not more than one year and a fine of not more than one thousand dollars. 
Any officer aiding or abetting in any contribution made in violation of this section 
shall be liable to the company or association for the amount so contributed. The 
Insurance Commissioner may revoke the license of any company violating this 
section. No person shall be excused from attending and testifying, or producing any 
books, papers or other documents before any court or magistrate, upon any investiga- 
tion, proceeding or trial for a violation of any of the provisions of this section, upon 
the ground or for the reason that the testimony or evidence, documentary or other- 
wise, required of him may tend to incriminate or degrade him; but no person shall 
be prosecuted or subjected to any penalty or forfeiture for or on account of any trans- 
action, matter or thing concerning which he may so testify or produce evidence, 
documentary or otherwise, and no testimony so given or produced shall be used 
against him upon criminal investigation or proceeding. (1907, c. 121; C. S., s. 4199.) 

§ 163-207. Convicted officials; removal from office—Any public official who 
shall be convicted of any violation of any of the provisions of article 21 or article 22 
of this chapter, in addition to the punishment provided by law for such violation, 
may be removed from office by the judge presiding at the trial and shall be ineligible 
to hold any other public office until his citizenship is restored as provided by law 
in case of conviction of a felony, and for a period of two years in case of conviction 
of amisdemeanor. (1949, c. 504.) 

ARTICLE 23. 

Petitions for Elections. 

§ 163-208. Registration of notice of circulation of petition—From and after 
July 1, 1957, notice of circulation of a petition calling for any election shall be regis- 
tered with the election board with which such petition is to be filed, and the date of 
registration of such notice shall be the date of issuance and commencement of circula- 
tion of such petition. (1957, c. 1239, s. 1.) 

§ 163-209. Petition void after one year from registration.—Petitions calling 
for elections shall be and become void and of no further force and effect one year 
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after the date the notice of circulation is registered with the election board with 
which the same is required to be filed; and notwithstanding any public, special, local 
or private act to the contrary, no election shall thereafter be called or held pursuant 
to or based upon any such void petition. (1957, c. 1239, s. 2.) 

§ 163-210. Limitation on petitions heretofore circulated.—Petitions hereto- 
fore circulated calling for elections shall be and become void and of no further 
force and effect one year after the date of issuance of such petitions for circulation ; 
and notwithstanding any public, special, local or private act to the contrary, no 
election shall be called or held pursuant to or based upon any such void petition from 
and atterJuly 17 1957.9 1957, Colzogs.0.) 
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Chapter 164. 

Concerning the General Statutes of North Carolina. 

§ 164-1 

Article 1. 

The General Statutes. 

Sec. 
164-1. Title of revision. 

Sec. 
facie evidence of laws. 

164-11.2. Adoption of Volumes 2A, 2B and 
and 2C of the General Statutes. 

164-11.3. Adoption of Volumes 3A, 3B and 
164-2. Effect as to repealing other statutes. 8C of the General Statutes. 
164-3. Repeal not to affect rights accrued 164-11.4. Adoption of Volumes 1A, 1B and 

or suits commenced. 1C of the General Statutes. 
164-4. Offenses, penalties and liabilities not 164-11.5. Adoption of Replacement Vol- 

affected. } umes 2C and 3B of the Gen- 
164-5. Pending actions and proceedings eral Statutes. 

not affected. 164-11.6. Adoption of Replacement Vol- 
164-6. Effect of repeal on persons holding umes 2B and 3A of the Gen- 

office. eral Statutes. 
164-7. Statutes not repealed. Articl 
164-8. General Statutes of North Carolina rticle 2. as 

effective December 31, 1943. The General Statutes Commission, 

164-9. Completion of General Statutes by 164-12. Creation; name. 
Division of Legislative Drafting 164-13. Duties; use of funds. 
and Codification of Statutes. 

164-10. Supplements to the General Stat- 
164-14. Membership; appointments; terms; 

vacancies. 
utes; rearrangement of laws, and 164-15. Meetings; quorum. 
correction of errors. 164-16. Officers. 

164-11. Supplements prima facie statement 164-17. Committees; rules. 
of laws; method of citation. 164-18. Reports. 

164-11.1. Cumulative Supplements prima 164-19. Compensation. 

ARTICLE 1, 

The General Statutes. 

_ § 164-1. Title of revision—This revision shall be known as the “General 
Statutes of North Carolina” and may be cited in either of the following ways: 
“General Statutes of North Carolina”; or “General Statutes”; or “G. S.” 

Editor’s Note.—Acts 1945, c. 157 inserted 
the heading of this article. 

§ 164-2. Effect as to repealing other statutes—All public and general stat- 
utes not contained in the General Statutes of North Carolina are hereby repealed 
with the exceptions and limitations hereafter mentioned in this chapter. No statute 
or law which has been heretofore repealed shall be revived by the repeal contained 
in any of the sections of the General Statutes of North Carolina or by the omission 
of any repealing statute from the General Statutes. All public and general statutes 
enacted at the regular session of the General Assembly of 1943 shall be deemed to 
repeal any conflicting provisions of the General Statutes of North Carolina, 

Cited in Baker v. Varser, 240 N. C. 260, 
$2 S. E. (2d) 90 (1954). 

§ 164-3. Repeal not to affect rights accrued or suits commenced.—The repeal 
of the statutes described in § 164-2 shall not affect any act done, any right accruing, 
accrued or established, or any action or proceeding had or commenced in any case 
before the time when such repeal shall take effect, but the proceedings in any such 
case shall be conformed, when necessary, to the provisions of the General Statutes 
of North Carolina. 

§ 164-4. Offenses, penalties and liabilities not affected—No offense com- 
mitted, no penalty or forfeiture incurred, no liability arising, and no remedy availed 
of, under any of the statutes hereby repealed, before the time when such repeal shall 
take effect shall be affected by the repeal. 
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§ 164-5. Pending actions and proceedings not affected.—No action or pro- 
ceeding pending at the time of the repeal, for any offense committed, or for the 
recovery of any penalty or forfeiture incurred under any of the statutes hereby re- 
pealed shall be affected by such repeal, except that the proceedings in such action 
or proceeding shall be conformed, when necessary, to the provisions of the General 
Statutes of North Carolina. 

§ 164-6. Effect of repeal on persons holding office—AI! persons who at the 
time the General Statutes of North Carolina becomes effective shall hold any office 
under any of the statutes hereby repealed shall continue to hold the same according to 
the tenure thereof. 

§ 164-7. Statutes not repealed—The General Statutes of North Carolina 
shall not have the effect of repealing statutes or provisions of statutes which affect 
only a particular locality, public-local or private statutes, statutes exempting pending 
litigation from operation of statutes, statutes relating to the boundary of the State 
or of any county, acts ceding or relating to the ceding of lands of the State to 
the federal government, statutes relating to the Cherokee lands, statutes relating 
to the construction or interpretation of statutes, statutes by virtue of which bonds 
have been issued and are outstanding on the effective date of the General Statutes, 
validating acts or curative statutes, or acts granting pensions to named individuals 
if such statutes were in force on the effective date of the General Statutes. 

Applied in State v. Gales, 240 N. C. 319, 
82 S. E. (2d) 80 (1954). 

§ 164-8. General Statutes of North Carolina effective December 31, 1943.— 
All provisions, chapters, subdivisions of chapters and sections contained in the 
General Statutes of North Carolina shall be in force from and after the thirty-first 
day of December one thousand nine hundred and forty-three. 

Quoted in Kirby v. Stokes County Board 
of Education, 230 N. C. 619, 55 S. E. (2d) 
322 (1949). 

§ 164-9. Completion of General Statutes by Division of Legislative Drafting 
and Codification of Statutes—The Division of Legislative Drafting and Codifi- 
cation of Statutes of the State Department of Justice, under the direction and super- 
vision of the Attorney General, shall complete and perfect the General Statutes, as 
enacted by the General Assembly of 1943, by changing all references therein to the 
“Code,” “North Carolina Code,” “Code of 1943” or “North Carolina Code of 1943” 
to read “General Statutes,” and by causing to be inserted therein all such general 
public statutes as may be enacted at the 1943 session of the General Assembly and 
all amendments, in their proper places in sections under the appropriate chapter and 
subdivisions of chapters, and by deleting all sections or portions of sections found 
to be expressly repealed, or found to be repealed by virtue of the repeal of any cognate 
sections or parts of sections of the Consolidated Statutes or session laws, and by 
deleting repealed provisions and substituting in lieu thereof all proper amendments 
of the General Statutes or of cognate sections of the Consolidated Statutes or session 
laws; and the Division is hereby authorized to change the number of sections and 
chapters, transfer sections, chapters and subdivisions of chapters and make such 
other corrections which do not change the law, as may be found by the Division 
necessary in making an accurate, clear, and orderly statement of said laws. After the 
completion of such codification of the general and public laws of 1943, such laws, as 
they appear in the printed volumes of the General Statutes, shall be deemed an ac- 
curate codification of the statutes of 1943 contained therein. (1943, c. 15, s. 3.) 

§ 164-10. Supplements to the General Statutes; rearrangement of laws, and 
correction of errors.—The Division of Legislative Drafting and Codification 
of Statutes of the Department of Justice, under the direction and supervision of the 
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Attorney General, shall have the following duties and powers with regard to the 
supplements to the General Statutes: 

(1) Within six months after the adjournment of each General Assembly, or 
as soon thereafter as possible, the Division shall cause to be published 
under its supervision, cumulative pocket supplements to the General 
Statutes, and any replacement or recompiled volumes thereof, which shall 
contain an accurate transcription of all laws of a general and permanent 
nature enacted by the General Assembly, the material contained in the 
next preceding pocket and interim supplements, complete and accurate 
annotations to the statutes, appendix and other material accumulated 
since the publication of the next preceding pocket and interim supple- 
ments, and a cumulative index of said material. 

(2) Periodically, every six months after the publication and issuance of a 
cumulative pocket supplement following a session of the General As- 
sembly, or as soon thereafter as possible, except when the publication 
of the cumulative pocket supplement makes it unnecessary, the Division 
shall cause to be published an interim supplement containing all pertinent 
annotations and other material found by the Division to be necessary 
and proper, accumulating since the publication of the said cumulative 
pocket supplement or the last interim supplement. 

(3) In the preparation of the general and permanent laws enacted by the Gen- 
eral Assembly the Division is hereby authorized: 

a. To rearrange the order of chapters, subchapters, articles, sections 
and other divisions or subdivisions ; 

b. To provide titles for any such divisions or subdivisions and section 
titles or catchlines when they are not provided by such laws; 

c. To adopt a uniform system of lettering or numbering sections and 
the various subdivisions thereof and to reletter or renumber 
sections and section subdivisions in accordance with such uniform 
system ; 

d. To rearrange definitions in alphabetical order; 
e. To rearrange lists of counties in alphabetical order; and 
f. To make such other changes in arrangement and form that do not 

change the law as may be found by the Division necessary for an 
accurate, clear and orderly codification of such general and per- 
manent laws. (1945, c. 863; 1947, c. 150; 1951, c. 1149, s. 1; 
109/5.C 103.) 

Editor’s Note—The 1947 amendment 
rewrote subdivision (3). The 1951 amend- 
ment inserted the words “and any replace- 

ginning of subdivision (1). It also deleted 
the words “for inclusion in the cumulative 
pocket supplements” formerly appearing 

ment or recompiled volumes thereof” in 
subdivision (1). 

The 1957 amendment deleted the words 
“the four volumes of” formerly appearing 

after “Assembly” near the beginning of 
subdivision (3). 

For brief comment on the 1947 amend- 
ment, see 25 N. C. Law Rev. 460. 

before “the General Statutes” near the be- 

§ 164-11. Supplements prima facie statement of laws; method of citation. 
—(a) The supplements to the General Statutes of North Carolina, or to any re- 
placement or recompiled volumes of the General Statutes, when printed under the 
supervision of the Division of Legislative Drafting and Codification of Statutes 
of the Department of Justice, shall establish prima facie the general and permanent 
laws of North Carolina contained in said supplements. 

(b) The cumulative pocket supplement may be cited as “G. S., Supp. 19..” and 
the interim supplement may be cited as “.... G. S. In. Supp. 19....,” the blank 
in front of “G. S.” to be filled in with the number of the interim supplement for that 
year. (1945, c, 863; 1951, c. 1149, s. 2.) 

Cross Reference.—For subsequent law, 
see § 164-11.1. 

Editor’s Note.—The 1951 amendment in- 

serted “or to any replacement or recom- 
piled volumes of the General Statutes” in 
subsection (a). 
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164-11.1. Cumulative Supplements prima facie evidence of laws.—The 

1945, 1947, 1949, 1951, 1953, 1955, and 1957 Cumulative Supplements to the Gen- 

eral Statutes of North Carolina, or to any replacement or recompiled volumes of the 

General Statutes as compiled and published by The Michie Company under the 

supervision of the Department of Justice of the State of North Carolina, are hereby 

constituted and declared to be prima facie evidence of the laws of North Carolina 

contained in said supplements. (1949, c. 45; 1951, c. 1149, s. 3; 1953, c. 140; 1955, 

C53 81957 SCH a7 Lal 

Cross Reference.—See § 164-11. 
Editor’s Note—The 1951 amendment 

made this section applicable to the 1949 
and 1951 cumulative supplements. 

The 1953 amendment made this section 
applicable to the 1953 Cumulative Supple- 

The 1955 amendment made this section 
applicable to the 1955 Cumulative Supple- 
ment. 

The 1957 amendment made this section 
applicable to the 1957 Cumulative Supple- 
ment. 

ment, and inserted the reference to “re- For brief comment on this section, see 

placement or recompiled volumes.” 27 N. C. Law Rev. 478. 

§ 164-11.2. Adoption of Volumes 2A, 2B and 2C of the General Statutes.— 

The chapters, subchapters, articles and sections, now comprising Volume 2 of the 

General Statutes of North Carolina and the cumulative supplements thereto, con- 

sisting of §§ 26-1 through 105-462 now in force as amended, are hereby re-enacted 

and designated Volumes 2A, 2B and 2C, respectively, of the General Statutes of 

North Carolina: Provided, that this enactment of Volumes 2A, 2B and 2C shall not 

include any appended annotations, editorial notes, comments, cross references, legis- 

lative or historical references, or other material collateral or supplemental to the said 

chapters, subchapters, articles and sections, but not contained in the body thereof. 

(1951,c;,900;) 

§ 164-11.3. Adoption of Volumes 3A, 3B and 3C of the General Statutes.— 

The chapters, subchapters, articles and sections now comprising Volume 3 of the 

General Statutes of North Carolina, and cumulative supplements thereto, consisting 

of §§ 106-1 through 166-13, now in force, as amended, are hereby re-enacted and 

designated Volumes 3A, 3B and 3C respectively of the General Statutes of North 

Carolina. This re-enactment of Volumes 3A, 3B and 3C shall not be construed to 

invalidate or repeal any acts which have been passed during the 1953 Session of the 

General Assembly, prior to February 18, 1953, nor shall this re-enactment include 

any appended annotations, editorial notes, comments and cross references, legis- 
lative or historical references, or other material collected or supplemental to the 
said chapters, subchapters, articles and sections, but not contained in the body thereof. 

(1953, c. 99.) 
§ 164-11.4. Adoption of Volumes 1A, 1B and 1C of the General Statutes — 

The chapters, subchapters, articles and sections now comprising Volume 1 of the 
General Statutes of North Carolina, and Cumulative Supplements thereto, consist- 
ing of §§ 1-1 through 27-59, now in force, as amended, are hereby re-enacted and 
designated Volumes 1A, 1B and 1C respectively of the General Statutes of North 
Carolina. This enactment of Volumes 1A, 1B and 1C shall not be construed to 
invalidate or repeal any acts which have been passed during the 1955 Session of the 
General Assembly, prior to February 11, 1955, nor shall this enactment include any 
appended annotations, editorial notes, comments and cross references, legislative or 
historical references, or other material connected or supplemental to the said chapters, 
subchapters, articles and sections, but not contained in the body hereof. (1955, c. 43.) 

§ 164-11.5. Adoption of Replacement Volumes 2C and 3B of the General 
Statutes——(a) The chapters, subchapters, articles and sections now compris- 
ing Volume 2C of the General Statutes of North Carolina, and Cumulative Supple- 
ment thereto, consisting of §§ 83-1 through 105-462, now in force, as amended, are 
hereby re-enacted and designated Replacement Volume 2C of the General Statutes 
of North Carolina. 
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(b) The chapters, subchapters, articles and sections now comprising Volume 3B 
of the General Statutes of North Carolina, and Cumulative Supplement thereto, con- 
sisting of §§ 117-1 through 150-34, now in force, as amended, are hereby re-enacted 
and designated Replacement Volume 3B of the General Statutes of North Carolina. 

(c) This enactment of Replacement Volumes 2C and 3B shall not be construed 
to invalidate or repeal any acts which have been passed during the 1959 Session of 
the General Assembly, prior to February 24, 1959, nor shall this enactment include 
any appended annotations, editorial notes, comments and cross references, legislative 
or historical references, or other material connected or supplemental to the said 
chapters, subchapters, articles and sections, but not contained in the body hereof. 
(1959, c. 12.) 

§ 164-11.6. Adoption of Replacement Volumes 2B and 3A of the General 
Statutes.—(a) The chapters, subchapters, articles and sections now compris- 
ing Volume 2B of the General Statutes of North Carolina, and Cumulative Supple- 
ment thereto, consisting of §$ 53-1 through 82-18, now in force, as amended, are 
hereby re-enacted and designated as Replacement Volume 2B of the General 
Statutes of North Carolina. 

(b) The chapters, subchapters, articles and sections now comprising Volume 3A 
of the General Statutes of North Carolina, and Cumulative Supplement thereto, 
consisting of §§ 106-1 through 116-185, now in force, as amended, are hereby re- 
ens and designated Replacement Volume 3A of the General Statutes of North 
arolina. 
(c) This enactment of Replacement Volumes 2B and 3A shall not be construed 

to invalidate or repeal any acts which have been passed during the 1961 Session of 
the General Assembly, prior to March 14, 1961, nor shall this enactment include 
any appended annotations, editorial notes, comments and cross references, legislative 
or historical references, or other material connected or supplemental to the said 
chapters, subchapters, articles and sections, but not contained in the body hereof. 
(1961, cc. 38, 185.) 

Editor’s Note.—Chapter 38 of the 1961 instead of 3A. Chapter 185 corrected the 
Session Laws inserted this section and in matter. 
subsection (c) erroneously referred to 3C 

ARTICLE 2. 

The General Statutes Commission. 

§ 164-12. Creation; name.—There is hereby created and established a com- 
mission to be known as “The General Statutes Commission.” (1945, c. 157.) 

§ 164-13. Duties; use of funds.—(a) It shall be the duty of the Commission: 
(1) To advise and co-operate with the Division of Legislative Drafting and 

Codification of Statutes of the Department of Justice in the work of 
continuous statute research and correction for which the Division is made 
responsible by § 114-9 (c). 

(2) To advise and co-operate with the Division of Legislative Drafting and 
Codification of Statutes in the preparation and issuance by the Division 
of supplements to the General Statutes pursuant to § 114-9 (b). 

(3) To make a continuing study of all matters involved in the preparation and 
publication of modern codes of law. 

(4) To recommend to the General Assembly the enactment of such substantive 
changes in the law as the Commission may deem advisable. 

(b) Funds made available to the Commission by appropriation of the General 
Assembly, by allotment from the Contingency and Emergency Fund, or otherwise, 
may be used to employ the services of persons especially qualified to assist in the 
work of the Commission and for necessary clerical assistance. (1945, c. 157; 1951, 
7701319572 €21405.), 
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§ 164-14 

Cross Reference.—As to subsequent stat- 
ute relating to duties of Revisor of Statutes 
in regard to § 114-9, subdivision (3), see § 

Cu. 164. ConckerRNING THE GENERAL STATUTES § 164-15 

The 1957 amendment rewrote the provi- 
sions appearing in subsection (b) which 
formerly was contained in subdivision (5) 
of subsection (a). 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 358. 

114-9.1. 

Editor’s Note—The 1951 amendment 
added subdivision (4) and former subdivi- 
sion (5) of subsection (a). 

§ 164-14. Membership; appointments; terms; vacancies—(a) The Commis- 
sion shall consist of nine members, who shall be appointed as follows: 

(1) One member, by the president of the North Carolina State Bar; 
One member, by the president of the North Carolina Bar Association; 
One member, by the dean of the school of law of the University of North 
Carolina ; 

One member, by the dean of the school of law of Duke University; 
One member, by the dean of the school of law of Wake Forest College; 
One member, by the Speaker of the House of Representatives of each Gen- 

eral Assembly from the membership of the House; 
One member, by the President of the Senate of each General Assembly 

from the membership of the Senate; 
(8) Two members, by the Governor. 

(b) Appointments of original members of the Commission made by the president 
of the North Carolina State Bar, the president of the North Carolina Bar Asso- 
ciation, and the deans of the schools of law of Duke University, the University of 
North Carolina, and Wake Forest College shall be for one year. Appointments of 
original members of the Commission made by the Speaker of the House of Repre- 
sentatives, the President of the Senate, and the Governor shall be for two years. 

(c) After the appointment of the original members of the Commission, appoint- 
ments by the president of the North Carolina State Bar, the president of the North 
Carolina Bar Association, and the deans of the schools of law of Duke University, 
the University of North Carolina, and Wake Forest College shall be made in the 
even numbered years, and appointments made by the Speaker of the House of Repre- 
sentatives, the President of the Senate, and the Governor shall be made in the odd 
numbered years. Such appointments shall be made for two-year terms beginning 
June first of the year when such appointments are to become effective and expiring 
May thirty-first two years thereafter. All such appointments shall be made not later 
than May thirty-first of the year when such appointments are to become effective. 

(d) If any appointment provided for by this section is not made prior to June 
first of the year when it should become effective, a vacancy shall exist with respect 
thereto, and the vacancy shall then be filled by appointment by the Governor, If any 
member of the Commission dies or resigns during the term for which he was ap- 
pointed, his successor for the unexpired term shall be appointed by the person who 
made the original appointment, as provided in § 164-14, or by the successor of such 
person ; and if such vacancy is not filled within thirty days after the vacancy occurs, 
it shall then be filled by appointment by the Governor. 

(e) All appointments shall be reported to the secretary of the Commission. (1945, 
ec. 157, 635 ; 1947, c. 114, s. 3.) 

Editor’s Note—The 1947 amendment 
struck out “with the approval of the coun- 
cil thereof” formerly appearing after the 
word “Bar” in subdivision (1) of subsection 

(a). 
For comment on the 1947 amendment, see 

25 N. C. Law Rev. 459. 

§ 164-15. Meetings; quorum.—The Commission shall hold not less than two 
regular meetings each year, of which one shall be held in June and one in November, 
at such times during those months as may be fixed therefor by the Commission itself, 
The Commission may hold such other regular meetings as it may provide for by its 
rules. Special meetings may be called by the chairman, or by any two members of 
the Commission, upon such notice and in such manner as may be fixed therefor by 
the rules of the Commission. The regular June and November meetings of the Com- 
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mission shall be held in Raleigh, but the Commission may provide for the holding 
of other meetings from time to time at any other place or places in the State. The 
first meeting of the Commission shall be held in June one thousand nine hundred and 
forty-five upon the call of the Attorney General at such time and upon such notice as 
he may designate. A majority of the members of the Board shall constitute a 
quorum. (1945, c. 157.) 

§ 164-16. Officers——At its regular June meeting in the odd numbered years 
the Commission shall elect a chairman and a vice-chairman for a term of two years 
and until their successors are elected and assume the duties of their positions. The 
Revisor of Statutes shall be ex officio secretary of the Commission. (1945, c. 157; 
1947, c. 114, s. 2.) 

Editor’s Note—The 1947 amendment second sentence. 
substituted “Revisor of Statutes” for “Di- For comment on the 1947 amendment, 
rector of the Division of Legislative Draft- see 25 N. C. Law Rev. 459. 
ing and Codification of Statutes’ in the 

§ 164-17. Committees; rules—The Commission may elect, or may authorize 
its chairman to appoint, such committees of the Commission as it may deem proper. 
The Commission may adopt such rules not inconsistent with this article as it may 
deem proper with respect to any and all matters relating to the discharge of its duties 
under this article. (1945, c. 157.) 

§ 164-18. Reports—The Commission shall submit to each regular session 
of the General Assembly a report of its work during the preceding two years, to- 
gether with such recommendations as it may deem proper. (1945, c. 157.) 

§ 164-19. Compensation—Members of the Commission shall be paid ten 
dollars a day for attendance upon meetings of the Commission, or upon attendance 
of meetings of committees of the Commission, together with such subsistence and 
travel allowance as may be provided by law. (1945, c. 157.) 
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Chapter 165. 

Veterans. 
Article 1. Sec. ies 1 

North Carolina Veterans Commission. 165-24. Finding and declaration of neces- 
sity. 

Sec. 165-25. Definitions 165-1. Short title. aon : . : 
(hee “Dennen wot ferme) 165-26. Creation of authority. 

165-27. Appointment, qualifications and 
tenure of commissioners. 

165-28. Duty of the authority and commis- 
sioners of the authority. 

165-29. Interested commissioners or em- 
ployees. 

165-30. Removal of commissioners. 
165-31. Powers of authority. 
165-32. Zoning and building laws. 
165-33. Tax exemptions. 
165-34. Reports. 
165-35. Exemption from Local Government 

165-3. Purpose of article. 
165-4. Creation; name. 
165-5. Membership; vacancies; chairman; 

meetings; compensation. 
165-6. Powers and duties of the Commis- 

sion; limitation. 
165-7. Director and employees. 
165-8. Biennial report. 
165-9. Quarters. 
165-10. Appropriation. 
165-11. Transfer of veterans activities. 

Article 2. and County Fiscal Control Acts. 
Minor Veterans 165-36. Conveyance, lease or transfer of 

168-12) Short’ title property by a city or county to 
an authority. 

165-37. Contracts, etc., with federal govern- 
ment. 

165-38. Article controlling. 

165-13. Definition. 
165-14. Application of article. 
165-15. Purpose of article. 
165-16. Rights conferred; limitation. 

; Article 6. 

F andes Powers of Attorney. 
Minor Spouses of Veterans. Valid f f £ d 

4 Henin 165-39. Validity of acts of agent performe 
165-17. Ri a 2 oF after death of principal. 
165-18. Rights conferred. 165-40. Affidavit of agent as to possessing 

Article 4. no aS of death of prin- 

Copies of Records Concerning Veterans. oe 165-41. Report of “missing” not to con- 
stitute revocation. 

. Article not to affect provisions for 

165-19. Meaning of “veteran.” 
165-20. Copies to be furnished by Bureau 165-42 

of Vital Statistics. : : , revocation. 
165-21. Copies to be furnished by registers : 

of deeds. Article 7. 
165-22. Officials relieved of liability for fees. Miscellaneous Provisions. 

eticlals, 165-43. Protecting sae of State employ- 

Veterans’ Recreation Authorities vial ier Lire Sod Ie ee € . 165-44. Korean veterans; benefits and 
165-23. Short title. privileges. 

Arricié 1. 

North Carolina Veterans Commission. 

§ 165-1. Short title—This article may be cited as “The North Carolina 
Veterans Commission Act.” (1945, c. 723, s. 1.) 

§ 165-2. Definition of terms.—Wherever used in this article, unless the 
context otherwise requires, the terms defined in this section shall have the following 
meaning : 

(1) “Commission” means the North Carolina Veterans Commission. 
(2) “Director” means the Director of the North Carolina Veterans Com- 

mission. 
(3) “Veteran” means any person who has served at any time in the armed 

forces of the United States during any war in which the United States 
was a belligerent, or any person who is entitled to any benefits or rights 
under the laws of the United States, particularly the Servicemen’s Re- 
adjustment Act of one thousand nine hundred and forty-four, or any 
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rules, regulations or directives issued pursuant thereto, by reason of 
service in the armed forces of the United States during any war in which 
the United States has engaged. 

(4) “Veterans organization” means a nationally recognized veterans organ- 
ization whose membership is composed of veterans as defined in this 
section and which has been chartered by an act of the United States 
Congress. (1945, c. 723, s. 1; 1949, c. 430, s. 1.) 

Editor’s Note—The 1949 amendment 
added subdivision (4). 

§ 165-3. Purpose of article—The purpose of this article is to create a com- 
mission whose functions, purpose and duty it shall be to co-ordinate, harmonize, 
and perform the services now being rendered veterans by various State depart- 
ments, agencies, and instrumentalities to the end that such State services may be 
more effectively and economically administered; and that such co-ordinated State 
services may give to all veterans, through this Commission, a definite and practical 
means of availing themselves of all such rights and benefits as they may be entitled 
to as veterans, without unnecessary inconvenience or delay. In no sense is this 
Commission intended to supersede or duplicate the work of federal, private, or civic 
agencies rendering service to veterans, it being the function of this Commission to 
furnish a means of contact and co-ordination between veterans and all governmental, 
private, or civic service facilities in order to make more fully and readily available to 
all ete all rights and benefits to which they may be entitled. (1945, c. 723, 
Std 

§ 165-4. Creation; name.—There is hereby created a Commission to be 
known as the North Carolina Veterans Commission. (1945, c. 723, s. 1.) 

§ 165-5. Membership; vacancies; chairman; meetings; compensation.—(a) 
The membership of the Commission shall consist of five persons appointed by the 
Governor, who shall be veterans as defined in § 165-2 of this article. Both major 
political parties in the State shall be represented on the Commission. The department 
commander or official head of each recognized veterans organization in this State 
shall be an ex officio member of the Commission but shall have no vote as a member 
of said Commission. 

(b) For the initial term of the members of the Commission, one shall be ap- 
pointed for a term of one year, one for a term of two years, one for a term of three 
years, one for a term of four years, and one for a term of five years; thereafter the 
successors of each shall be appointed for terms of five years and until their succes- 
sors are appointed and qualify. 

(c) Vacancies in the Commission shall be filled by the Governor for the un- 
expired term. 

(d) The Commission shall select one of its members to act as chairman. 
(e) The Commission shall meet quarterly in January, April, June, and October, 

and at such other times as may be fixed by the chairman. The Commission may be 
convoked at such other times as the Governor or chairman may deem necessary. 

(f) Members and ex officio members of the Commission shall receive a per diem 
of seven dollars ($7.00) while attending meetings of the Commission and, in addition 
thereto, shall be allowed reasonable travel and subsistence expenses in accordance 
with the applicable schedules and procedure of the Budget Bureau. (1945, c. 723, 
Sit 19455 e 1087 3/1949) 6: A430. Ss! 2-195) co. 1048)ss 21, 2.) 

Editor’s Note—The 1949 amendment for services rendered” formerly appearing 
added the last sentence of subsection (a). at the end of subsection (a), and inserted 

The 1951 amendment deleted “nor receive ‘and ex officio members” near the begin- 
compensation per diem or other expenses ning of subsection (f). 

§ 165-6. Powers and duties of the Commission; limitation—(a) The Com- 
mission shall have the following powers and duties: 
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(1) To acquaint itself, the Director, and such other assistants and employees 
as may be employed for carrying out the purposes of this article, with the 
laws, rules, and regulations, federal, State, and local, enacted for the 
benefit of veterans, their families, and dependents. 

(2) To collect data and information as to the facilities and services available 
to veterans, their families, and dependents and to co-operate with agencies 
furnishing information or services throughout the State in order to in- 
form such agencies regarding the availability of (i) education, training 
and retraining facilities, (ii) health, medical, rehabilitation, and housing 
services and facilities, (iii) employment and reemployment services, 
(iv) provisions of federal, State, and local laws, rules, and regulations 
affording rights, privileges, and benefits to veterans, their families, and 
dependents, and in respect to such other matters of similar, related, or 
appropriate nature not herein set out. 

(3) To assist veterans, their families, and dependents in the presentation, 
processing, proof, and establishment of such claims, privileges, rights, and 
benefits as they may be entitled to under federal, State, or local laws, 
rules, and regulations. 

(4) To co-operate with the national, State, and local governmental, private, 
and civic agencies and instrumentalities securing services or any benefits 
to veterans, their families, and dependents. 

(5) To accept any property, funds, service, or facilities from any source, 
public or private, granted in aid or furtherance of the administration of 
the provisions of this article: Provided, that no financial obligation shall 
be thereby incurred without the authorization and approval of the Di- 
rector of the Budget. 

(6) Subject to the approval of the Director of the Budget to establish in any 
county, city, or town of the State such branch or district offices as the 
Commission may find necessary for the proper administration of this 
article. 

(7) Subject to the approval of the Director of the Budget, to enter into any 
contract or agreement with any person, firm, or corporation, or govern- 
mental agency or instrumentality in furtherance of the purposes of this 
article, and to make all rules and regulations necessary for the proper 
and effective administration of its duties. 

(b) Any county, city, or town may employ one or more persons to serve in such 
county, city, or town, under the supervision of the Commission and to perform such 
duties as the Commission may direct in carrying out the provisions and purposes of 
this article; and such county, city, or town is hereby authorized to pay the salaries 
of such persons so employed, together with such other expense for quarters, equip- 
ment, supplies, and incidentals as may be necessary to give proper effect to this 
article: Provided, that the Commission is hereby authorized and empowered in its 
discretion to contribute to the salaries and expenses of such persons as are em- 
ployed by counties, cities, or towns, in order to provide for joint maintenance of the 
service rendered by them. 

(c) There is hereby appropriated to the North Carolina Veterans Commission out 
of the general fund of the State the sum of fifty thousand dollars for the fiscal year 
beginning July 1, 1949, and ending June 30, 1950, and a like sum for the fiscal year 
beginning July 1, 1951, to be expended as set out below. 

There may be paid by North Carolina Veterans Commission, in its discretion, to 
any county of the State, in quarterly installments, for each fiscal year of the next 
biennium a sum equal to such amount as the board of county commissioners of such 
county appropriates for the employment during such fiscal year of a county veterans 
service officer, not exceeding one thousand dollars ($1000) to any one county, such 
money to be expended by the recipient county in supplementing its own appropriation 
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for payment of the salary and other necessary expenses of a county veterans service 
officer. 

The board of county commissioners of each county of the State is hereby author- 
ized to appropriate such amount as it may deem necessary to pay the salary of a 
county veterans service officer, and to secure supplementary funds from the State, 
and the payment of such salary is hereby declared to be for a public purpose. (1945, 
c. 723, s. 1; 1949, c. 1292.) 

Local Modification Mitchell: 1953, c. Editor’s Note—The 1949 amendment 
602; Yancey: 1959, c. 936. added subsection (c). 

§ 165-7. Director and employees.—The Commission shall elect, with the 
approval of the Governor, a Director who shall be a veteran of competency and 
ability. He shall serve for such time as his services are satisfactory to the Com- 
mission and his salary shall be fixed by the Governor subject to the approval of the 
Advisory Budget Commission. 

The Director may, with the approval of the Commission, employ such assistants 
as may be necessary effectively to administer the provisions of this article and with 
the approval of the Commission may establish at such veterans administration 
facilities as are now or may hereafter be established, necessary personnel for the 
processing and presentation of all claims and benefits under federal or State laws, 
rules, and regulations ; and to fix the salaries of such personnel subject to the approval 
of the Director of the Budget. In employing such persons, preference shall be given 
to veterans. (1945,.c.723, s.1; 1957, c. 541, s. 19.) 

Editor’s Note.—Prior to the 1957 amend- by the Commission and approved by the 
ment the salary of the Director was fixed Director of the Budget. 

§ 165-8. Biennial report—The Commission shall biennially prepare and 
submit to the Governor and the General Assembly a report of its activities during the 
preceding two years. (1945, c. 723, s. 1.) 

§ 165-9. Quarters—The Board of Public Buildings and Grounds shall pro- 
vide in the city of Raleigh, adequate quarters for the central office of the Commis- 
sion. The Division of Purchase and Contract shall arrange for leasing or shall other- 
wise provide such necessary quarters as the Commission may require for the 
transaction of its business in other sections of the State. (1945, c. 723, s. 1.) 

§ 165-10. Appropriation—The Governor, with the approval of the Council 
of State, is hereby authorized and empowered to allocate from time to time from the 
contingency and emergency fund, such funds as may be necessary to carry out the 
intent and purposes of this article. (1945, c. 723, s. 1.) 

§ 165-11. Transfer of veterans activities—As promptly as he may deem 
practicable after the appointment of the Commission, the Governor shall transfer 
to the Commission such facilities, properties, and activities now being held or ad- 
ministered by the State for the benefit of veterans, their families, and dependents as 
he may deem proper. 

(1) The Governor may transfer to the Commission all such funds or appro- 
priations now available for any veterans service, including appropriations 
and allocations for the impending biennium. 

(2) The provisions of subdivision (1) of this section shall not apply to the War 
Veterans Loan Administration, this agency being in the process of 
liquidation. 

(3) The provisions of subdivision (1) of this section shall not apply to the 
activities of the North Carolina Employment Security Commission in 
respect to veterans. (1945, c. 723, s. 1.) 

Editor’s Note——The words “Unemploy- Security Commission” by virtue of G. S. 
ment Compensation Commission” in sub-  96-1.1. 
division (3) were changed to “Employment 
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ARTICLE 2. 

Minor Veterans. 

§ 165-12. Short title—This article may be cited as “The Minor Veterans 
Enabling Act.” (1945, c. 770.) 

Editor’s Note.—For discussion of this 
article, see 23 N. C. Law Rev. 359. 

§ 165-13. Definition—In this article, unless the context or subject matter 
otherwise requires, the term, “Servicemen’s Readjustment Act’ means the Service- 
men’s Readjustment Act of one thousand nine hundred and forty-four as enacted 
by the Congress of the United States (58 Statutes at Large 284, 38 U. S. Code 693 
and following), together with any amendments thereof or related legislation supple- 
mental or in addition thereto, and any rules, regulations, or directives issued pursuant 
thereto. (1945, c. 770.) 

§ 165-14. Application of article—This article applies to every person, either 
male or female, eighteen years of age or over, but under twenty-one years of age, 
who is, or who may become, entitled to any rights or benefits under the Service- 
men’s Readjustment Act. (1945, c. 770.) 

§ 165-15. Purpose of article—The purpose of this article is to remove the 
disqualification of age which would otherwise prevent persons to whom this article 
applies from taking advantage of any right or benefit to which they may be or 
may become entitled under the Servicemen’s Readjustment Act, and to assure those 
dealing with such minor persons that the acts of such minors shall not be invalid 
or voidable by reason of the age of such minors, but shall in all respects be as 
fully binding as if said minors had attained their majority; and this article shall be 
liberally construed to accomplish that purpose. (1945, c. 770.) 

§ 165-16. Rights conferred; limitation—(a) Every person to whom this 
article applies is hereby authorized and empowered, in his or her own name without 
order of court or the intervention of any guardian or trustee: 

(1) To purchase or lease any property, either real or personal, or both, which 
such person may deem it desirable to purchase or lease in order to avail 
himself or herself of any of the benefits of the Servicemen’s Readjust- 
ment Act, and take title to such property in his or her own name or in 
the name of himself or herself and spouse. 

(2) To execute any note or similar instrument for any part or all of the 
purchase price of any property purchased pursuant to subdivision (1) 
of this section and to secure the payment thereof by retained title con- 
tract, mortgage, deed of trust or other similar or appropriate instrument. 

(3) To execute any other contract or instrument which such person may deem 
necessary in order to enable such person to secure the benefits of the 
Servicemen’s Readjustment Act. 

(4) To execute any contract or instrument which such person may deem neces- 
sary or proper in order to enable such person to make full use of any 
property purchased pursuant to the provisions of the Servicemen’s 
Readjustment Act, including the right to dispose of such property; such 
contracts to include but not to be limited to the following: 

a. With respect to a home: Contracts for insurance, repairs, and serv- 
ices such as gas, water, and lights, and contracts for furniture 
and other equipment. 

b. With respect to a farm: Contracts such as are included in para- 
graph (a) of this subdivision (4) above, together with con- 
tracts for livestock, seeds, fertilizer and farm equipment and 
machinery, and contracts for farm labor and other farm services. 

c. With respect to a business: Contracts such as are included in para- 
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graph (a) of this subdivision (4), together with such other 
contracts as such person may deem necessary or proper for the 
maintenance and operation of such business. 

(b) Every person to whom this article applies may execute such contracts as are 
hereby authorized in his own name without any order from any court, and without 
the intervention of a guardian or trustee, and no note, mortgage, conveyance, deed 
of trust, contract, or other instrument, conveyance or action within the purview of 
this article shall be invalid, voidable or defective by reason of the fact that the person 
executing or performing the same was at the time a minor. 

(c) In respect to any action at law or special proceeding in relation to any trans- 
action within the purview of this article, every minor person to whom this article 
applies shall appear and plead in his or her own name and right without the inter- 
vention of any guardian or trustee, and every such minor person shall be considered 
a legal party to any such action at law or special proceeding in all respects as if such 
person had attained the age of twenty-one years. No such minor shall hereafter 
interpose the defense of lack of legal capacity by reason of age in connection with any 
transaction within the purview of this article, nor disavow any such transaction upon 
coming of age. 

(d) All such authority and power as are conferred by this article are subject to 
all applicable provisions of the Servicemen’s Readjustment Act. (1945, c. 770.) 

Editor’s Note—The 1947 amendment 
inserted present subsection (b) and desig- 
nated former subsection (b) as (c). 

Articiy 3. 

Minor Spouses of Veterans. 

§ 165-17. Definition—For the purposes of this article, the term “veteran” 
means any person who is entitled to any benefits or rights under the laws of the 
United States or any rules, regulations or directives issued pursuant thereto by 
reason of service in the armed forces of the United States during any war in which 
the United States has engaged. (1945, c. 771.) 

§ 165-18. Rights conferred.—(a) Any iperson under the age of twenty-one 
years who is the husband or wife of a veteran, is hereby authorized and empowered 
in his or her own name, and without any order of court or the intervention of a 
guardian or trustee, to execute any and all contracts, conveyances, and instruments, 
to take title to property, to defend any action at law, and to do all other acts necessary 
to make fully available to such veteran, his or her family or dependents, all rights 
and benefits under the Servicemen’s Readjustment Act of one thousand nine hundred 
and forty-four, or other statutes enacted in the interest of veterans, their families 
or dependents, and all laws, rules and regulations amendatory or supplemental 
thereto, in as full and ample manner as if such minor husband or wife of such 
veteran had attained the age of twenty-one years. 

(b) Any person under the age of 21 years, who is the husband or wife of a 
veteran, is hereby authorized and empowered in his or her own name, and without 
any order of court or the intervention of a guardian or trustee, to join in the execu- 
tion of any contract, deed, conveyance or other instrument which may be deemed 
necessary to enable his or her veteran spouse to make full use of any property pur- 
chased pursuant to the provisions of the foregoing section, including the right to 
dispose of such property. 

(c) With respect to any action at law or special proceeding in relation to any 
transaction within the purview of this article, every minor person to whom this 
article applies shall appear and plead in his or her own name and right without the 
intervention of any guardian or trustee; and every such minor person shall be con- 
sidered a legal party to any such action at law or special proceeding in all respects 
as if such person had attained the age of twenty-one years. No such minor shall 
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hereafter interpose the defense of lack of legal capacity by reason of age in connec- 
tion with any transaction within the purview of this article, nor disavow any such 
transaction upon coming of age. (1945, c. 771; 1947, c. 905, ss. 1, 75) 

ARTICLE 4, 

Copies of Records Concerning Veterans. 
§ 165-19, Meaning of ‘‘veteran.’’—For the purpose of this article the term 

“veteran” shall be given the meaning set forth in § 165-2. (1945, c. 1064. ) 

§ 165-20. Copies to be furnished by Bureau of Vital Statistics —Upon appli- 
cation to the Bureau of Vital Statistics by a representative of the North Carolina 
Veterans Commission, it shall be the duty of the Bureau of Vital Statistics to furnish 
forthwith to such applicant without charge or fee certified copies of all such vital 
statistical records or other records, including but not limited to birth certificates and 
death certificates, concerning any veteran which, in the judgment of such representa- 
tive of the North Carolina Veterans Commission may be necessary or desirable in 
order to secure for such veteran, his or her family or dependents, any right or 
benefit under any federal, State, or local law, rule or regulation relating to veterans: 
Provided, that the provisions of this section shall be subject to those provisions of 
chapter forty-eight of the General Statutes which relate to the records in adoption 
proceedings. (1945, c. 1064.) 

Cross Reference.—As to furnishing sta- 
tistical records to officers of veterans’ or- 
ganizations, see § 130-74. 

§ 165-21. Copies to be furnished by registers of deeds—Upon application to 
the register of deeds of any county by a representative of the North Carolina 
Veterans Commission, it shall be the duty of such register of deeds to furnish forth- 
with to such applicant, without charge or fee, certified copies of any such marriage 
certificate or any other such official record or document concerning any veteran as 
in the judgment of such representative of the North Carolina Veterans Commission 
may be necessary or desirable in order to secure for such veteran, his or her family 
or dependents any right or benefit under any federal, State or local law, rule or 
regulation relating to veterans. (1945, c. 1064.) 

§ 165-22. Officials relieved of liability for fees—No official chargeable with 
the collection of any fee or charge under the laws of the State of North Carolina in 
connection with his official duties shall be held accountable on his official bond or 
otherwise for any fee or charge remitted pursuant to the provisions of this article. (1945, c. 1064.) 

ARTICLE 5, 

Veterans Recreation Authorities. 

§ 165-23. Short title—This article may be referred to as the “Veterans’ 
Recreation Authorities Law.” (1945, c. 460, s. 1). 

This article is valid, as it is for a public 
purpose and in the public interest. Brum- 
ley v. Baxter, 225 N. C. 691, 36 S. E. (2d) 
281, 162 A. L. R. 930 (1945). 

Article Does Not Authorize City to Make 
Absolute Grant.—The act under which the 
veterans’ recreational center was created 
does not authorize the city to make an ab- 
solute grant of its property upon such terms 

that in the event the grantee determines 
the public purpose has failed, or the recre- 
ational facilities placed thereon for veterans 
are not being sufficiently used, the grantee 
may dispose of the property in its discre- 
tion and apply the proceeds to such charity 
as it may elect. Brumley v. Baxter, 225 
Nix Cr 69 lee 3Ge Oy ube (ed) eee tm leo 7A mele 
R. 930 (1945). 

§ 165-24, Finding and declaration of necessity.—It is hereby declared that 
conditions resulting from the concentration in various cities and towns of the State 
having a population of more than one hundred thousand inhabitants of persons 
serving in the armed forces in connection with the present war, or who after having 
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served in the armed services during the present war, or previously have been honor- 
ably discharged, require the construction, maintenance and operation of adequate 
recreation facilities for the use of such persons; that it is in the public interest that 
adequate recreation facilities be provided in such concentrated centers; and the 
necessity, in the public interest, for the provisions hereinafter enacted is hereby 
declared as a matter of legislative determination. (1945, c. 460, s. 2.) 

§ 165-25. Definitions—The following terms, wherever used or referred to 
in this article, shall have the following respective meanings, unless a different mean- 
ing clearly appears from the context: 

(1) “Authority” or “recreation authority” shall mean a public body and a 
body corporate and politic organized in accordance with the provisions 
of this article for the purposes, with the powers and subject to the restric- 
tions hereinafter set forth. 

(2) “City” shall mean the city or town having a population of more than one 
hundred thousand inhabitants (according to the last federal census) 
which is, or is about to be, included in the territorial boundaries of an 
authority when created hereunder. 

(3) “City clerk” and “mayor” shall mean the clerk and mayor, respectively, 
of the city or the officers thereof charged with the duties customarily 
imposed on the clerk and mayor, respectively. 

(4) “Commissioner” shall mean one of the members of an authority appointed 
in accordance with the provisions of this article. 

(5) “Council” shall mean the legislative body, council, board of commissioners, 
board of trustees, or other body charged with governing the city. 

(6) “Federal government” shall include the United States of America, the Fed- 
eral Emergency Administration of Public Works or any agency, instru- 
mentality, corporate or otherwise, of the United States of America. 

(7) “Government” shall include the State and federal governments and any 
subdivision, agency or instrumentality, corporate or otherwise, of any of 
them. 

(8) “Real property” shall include lands, lands under water, structures, and 
any and all easements, franchises and incorporeal hereditaments and 
every estate and right therein, legal and equitable, including terms for 
years and liens by way of judgment, mortgage or otherwise. 

(9) “State” shall mean the State of North Carolina. 
(10) “Veteran” shall include every person who has enlisted or who has been 

inducted, warranted or commissioned, and who served honorably in 
active duty in the military or naval service of the United States at any 
time, and who is honorably separated or discharged from such service, or 
who, at the time of making use of the facilities, is still in active service, 
or has been retired, or who has been furloughed to a reserve. ‘This 
definition shall be liberally construed, with a view completely to effectuate 
the purpose and intent of this article. 

(11) “Veterans’ recreation project” shall include all real and personal property, 
buildings and improvements, offices and facilities acquired or constructed, 
or to be acquired or constructed, pursuant to a single plan or undertaking 
to provide recreation facilities for veterans in concentrated centers of 
population. The term “veterans’ recreation project” may also be applied 
to the planning of the buildings and improvements, the acquisition of 
property, the construction, reconstruction, alteration and repair of the 
improvements, and all other work in connection therewith. (1945, c. 460, 
S¥58) 

§ 165-26. Creation of authority.—If the council of any city in the State 
having a population of more than one hundred thousand, according to the last 
federal census, shall, upon such investigation as it deems necessary, determine: 
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(1) That there is a lack of adequate veterans’ recreation facilities and accom- 
modations from the operations of public or private enterprises in the city 
and surrounding area ; and/or 

(2) That the public interest requires the construction, maintenance or operation 
of a veterans’ recreation project for the veterans thereof, the council 
shall adopt a resolution so finding (which need not go into any detail 
other than the mere finding), and shall cause notice of such determina- 
tion to be given to the mayor, who shall thereupon appoint, as hereinafter 
provided, five commissioners to act as an authority. Said Commission 
shall be a public body and a body corporate and politic upon the comple- 
tion of the taking of the following proceedings: 

The commissioners shall present to the Secretary of State an application signed 
by them, which shall set forth (without any detail other than the mere recital) : 
(i) that the council has made the aforesaid determination after such investigation, 
and that the mayor has appointed them as commissioners; (ii) the name and official 
residence of each of the commissioners, together with a certified copy of the appoint- 
ment evidencing their right to office, the date and place of induction into and taking 
oath of office, and that they desire the recreation authority to become a public body 
and a body corporate and politic under this article; (iii) the term of office of each 
of the commissioners; (iv) the name which is proposed for the corporation ; and 
(v) the location and the principal office of the proposed corporation. The applica- 
tion shall be subscribed and sworn to by each of the said commissioners before an 
officer authorized by the laws of the State to take and certify oaths, who shall certify 
upon the application that he personally knows the commissioners and knows them 
to be the officers as asserted in the application, and that each suscribed and swore 
thereto in the officer’s presence. The Secretary of State shall examine the applica- 
tion, and if he finds that the name proposed for the corporation is not identical with 
that of a person or of any other corporation of this State or so nearly similar as to 
lead to confusion and uncertainty, he shall receive and file it and shall record it in 
an appropriate book of record in his office. 
When the application has been made, filed and recorded, as herein provided, the 

authority shall constitute a public body and a body corporate and politic under the 
name proposed in the application; the Secretary of State shall make and issue to 
the said commissioners a certificate of incorporation pursuant to this article, under 
the seal of the State, and shall record the same with the application. 

The boundaries of such authority shall include said city and the area within ten 
miles from the territorial boundaries of said city, but in no event shall it include 
the whole or a part of any other city nor any area included within the boundaries of 
another authority. In case an area lies within ten miles of the boundaries of more 
than one city, such area shall be deemed to be within the boundaries of the authority 
embracing such area which was first established, all priorities to be determined on 
the basis of the time of the issuance of the aforesaid certificates by the Secretary 
of State. After the creation of an authority, the subsequent existence within its 
terriorial boundaries of more than one city shall in no way affect the territorial 
boundaries of such authority. 

In any suit, action or proceeding involving the validity or enforcement of or 
relating to any contract of the authority, the authority shall be conclusively deemed 
to have been established in accordance with the provisions of this article upon proof 
of the issuance of the aforesaid certificate by the Secretary of State. A copy of 
such certificate, duly certified by the Secretary of State, shall be admissible evidence 
in any such suit, action or proceeding, and shall be conclusive proof of the filing and 
contents thereof. (1945, c. 460, s. 4.) 

§ 165-27. Appointment, qualifications and tenure of commissioners.—An 
authority shall consist of five commissioners appointed by the mayor, and he shall 
designate the first chairman. 

Of the commissioners who are first appointed, two shall serve for a term of one 
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year, two for a term of three years, and one for a term of five years, and thereafter, 
the terms of office for all commissioners shall be five years. A commissioner shall 
hold office until his successor has been appointed and qualified. Vacancies shall be 
filled for the unexpired term. Vacancies occurring by expiration of office or other- 
wise shall be filled in the following manner: The mayor and the remaining commis- 
sioners shall have a joint session and shall unanimously select the person to fill the 
vacancy; but if they are unable to do so, then such fact shall be certified to the 
resident judge of the superior court of the county in which the authority is located, 
and he shall fill the vacancy. The mayor shall file with the city clerk a certificate 
of the appointment or reappointment of any commissioner, and such certificate shall 
be conclusive evidence of the due and proper appointment of such commissioner. 
A commissioner shall receive no compensation for his services, but he shall be 
entitled to the necessary expenses, including traveling expenses, incurred in the dis- 
charge of his duties. 
When the office of the first chairman of the authority becomes vacant, the authority 

shall select a chairman from among its members. An authority shall select from 
among its members a vice-chairman, and it may employ a secretary, technical experts 
and such other officers, agents and employees, permanent and temporary, as it may 
require, and shall determine their qualifications, duties, and compensation. An 
authority may employ its own counsel and legal staff. An authority may delegate 
to one or more of its agents or employees such powers or duties as it may deem 
proper. (1945, c. 460, s. 5.) 

Local Modification.—City of Charlotte: 
1961, c. 303. 

§ 165-28. Duty of the authority and commissioners of the authority —The 
authority and its commissioners shall be under a statutory duty to comply or to 
cause compliance strictly with all provisions of this article and the laws of the State, 
and in addition thereto, with each and every term, provision and covenant in any 
contract of the authority on its part to be kept or performed. 

The commissioners shall provide separate recreational centers for persons of the 
colored and white races, and they may, in the exercise of their discretion, limit the 
use of recreational centers under their control in whole or in part to veterans of one 
sex. They shall have the authority to make rules and regulations regarding the use 
of the recreational centers and other matters and things coming within their juris- 
diction. 

They shall have the authority to appoint one or more advisory committees con- 
sisting of representatives of various veterans’ organizations and others and may 
delegate to such committee or committees authority to execute the policies and pro- 
grams of activity adopted by the commissioners. (1945, c. 460, s. 6.) 

§ 165-29. Interested commissioners or employees.—No commissioner or em- 
ployee of any authority shall acquire any interest, direct or indirect, in any veterans’ 
recreation project or in any property included or planned to be included in any 
project, nor shall he have any interest, direct or indirect, in any contract or proposed 
contract for materials or services to be furnished or used in connection with any 
such project. If any commissioner or employee of an authority owns or controls an 
interest, direct or indirect, in any property included or planned to be included in 
any veterans’ recreation project, he shall immediately disclose the same in writing to 
the authority and such disclosure shall be entered upon the minutes of the authority. 
Failure so to disclose such interest shall constitute misconduct in office. (1945, c. 
460, s. 7.) 

§ 165-30. Removal of commissioners——The mayor may remove a commis- 
sioner for inefficiency or neglect of duty or misconduct in office, but only after the 
commissioner shall have been given a copy of the charges against him (which may 
be made by the mayor) at least ten days prior to the hearing thereon and had an 
opportunity to be heard in person or by counsel. 
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If, after due and diligent search, a commissioner to whom charges are required 
to be delivered hereunder cannot be found within the county where the authority is 
located, such charges shall be deemed served upon such commissioner if mailed to him 
at his last known address as same appears upon the records of the authority. 

In the event of the removal of any commissioner, the mayor shall file in the office 
of the city clerk a record of the proceedings, together with the charges made against 
the commissioner removed, and the findings thereon. (1945, c. 460, s. 8.) 

§ 165-31. Powers of authority—An authority shall constitute a public body 
and a body corporate and politic, exercising public powers, and having all the 
powers necessary or convenient to carry out and effectuate the purposes and provi- 
sions of this article, including the following powers in addition to others herein 
granted: 

To sue and be sued in any court; to make, use and alter a common seal; to pur- 
chase, acquire by devise or bequest, hold and convey real and personal property; to 
elect and appoint, in such manner as it determines to be proper, all necessary officers 
and agents, fix their compensation and define their duties and obligations ; to make 
bylaws and regulations consistent with the laws of the State, for its own government 
and for the due and orderly conduct of its affairs and management of its property; 
without limiting the generality of the foregoing, to do any and every thing that may 
be useful and necessary in order to provide recreation for veterans. (1945, c. 460, 
s. 9.) 

§ 165-32. Zoning and building laws.—AlI recreation projects of an authority 
shall be subject to the planning, zoning, sanitary and building laws, ordinances and 
regulations applicable to the locality in which the recreation project is situated. 
(1945, c. 460, s. 10.) 

§ 165-33, Tax exemptions—The authority shall be exempt from the pay- 
ment of any taxes or fees to the State or any subdivisions thereof, or to any officer 
or employee of the State or any subdivision thereof. The property of an authority 
shall be exempt from all local, municipal and county taxes, and for the purpose of 
such tax exemption, it is hereby declared as a matter of legislative determination 
that an authority is and shall be deemed to be a municipal corporation. (1945, c. 460, 
s. 11.) 

§ 165-34. Reports.—The authority shall, at least once a year, file with the 
mayor of the city an audit report by a certified public accountant of its activities for 
the preceding year, and shall make any recommendations with reference to any addi- 
tional legislation or other action that may be necessary in order to carry out the 
purposes of this article. (1945, c. 460, s. 12.) 

§ 165-35, Exemption from Local Government and County Fiscal Control 
Acts.—The authority shall be exempt from the operation and provisions of chapter sixty of the Public Laws of North Carolina of one thousand nine hundred 
and thirty-one, known as the “Local Government Act,” and the amendments thereto, 
and from chapter one hundred and forty-six of the Public Laws of North Carolina of one thousand nine hundred and twenty-seven, known as the “County Fiscal 
Control Act” and the amendments thereto. (1945, c. 460, s. 13.) 
§ 165-36. Conveyance, lease or transfer of property by a city or county to 

an authority.—Any city or county, in order to provide for the construction, 
reconstruction, improvement, repair or management of any veterans’ recreation 
project, or in order to accomplish any of the purposes of this article, may, with or 
without consideration or for a nominal consideration, lease, sell, convey or otherwise 
transfer to an authority within the territorial boundaries of which such city or county 
it is wholly or partly located, any real, personal or mixed property, and in con- 
nection with any such transaction, the authority involved may accept such lease, 
transfer, assignment and conveyance, and bind itself to the performance and obser- 
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vation of any agreements and conditions attached thereto. Any city or county may 
purchase real property and convey or cause same to be conveyed to an authority. 
(1945, c. 460, s. 14.) 

§ 165-37. Contracts, etc., with federal government.—In addition to the 
powers conferred upon the authority by other provisions of this article, the authority 
is empowered to borrow money and/or accept grants from the federal government 
for or in aid of the construction of any veterans’ recreation project which such 
authority is authorized by this article to undertake, to take over any land acquired by 
the federal government for the construction of such a project, to take over, lease or 
manage any recreation project constructed or owned by the federal government, and 
to these ends, to enter into such contracts, mortgages, trust indentures, leases and 
other agreements which the federal government shall have the right to require. It is 
the purpose and intent of this article to authorize every authority to do any and 
all things necessary to secure the financial aid and the co-operation of the federal 
government in the construction, maintenance and operation of any veterans’ recrea- 
tion Soler which the authority is empowered by this article to undertake. (1945, 
© AOU ,S.415,) 

§ 165-38. Article controlling.—Insofar as the provisions of this article are 
inconsistent with the provisions of any other law, the provisions of this article shall 
be controlling: Provided, that nothing in this article shall prevent any city or munici- 
pality from establishing, equipping and operating a veterans’ recreation project, or 
extending recreation facilities under the provisions of its charter or any general law 
other than this article. (1945, c. 460, s. 17.) 

ARTICLE 6. 

Powers of Attorney. 

§ 165-39. Validity of acts of agent performed after death of principal—No 
agency created by a power of attorney in writing given by a principal who is at the 
time of execution, or who, after executing such power of attorney, becomes, either 
(1) a member of the armed forces of the United States, or (ii) a person serving as 
a merchant seaman outside the limits of the United States, included within the 
forty-eight states and the District of Columbia; or (iii) a person outside said limits 
by permission, assignment or direction of any department or official of the United 
States government, in connection with any activity pertaining to or connected with 
the prosecution of any war in which the United States is then engaged, shall be 
revoked or terminated by the death of the principal, as to the agent or other person 
who, without actual knowledge or actual notice of the death of the principal, shall 
have acted or shall act, in good faith, under or in reliance upon such power of 
attorney or agency, and any action so taken, unless otherwise invalid or unenforce- 
able, shall be binding on the heirs, devisees, legatees, or personal representatives of 
the principal. (1945, c. 980, s. 1.) 

§ 165-40. Affidavit of agent as to possessing no knowledge of death of prin- 
cipal_An affidavit, executed by the attorney in fact or agent, setting forth 
that he has not or had not, at the time of doing any act pursuant to the power of 
attorney, received actual knowledge or actual notice of the revocation or termination 
of the power of attorney, by death or otherwise, or notice of any facts indicating 
the same, shall, in the absence of fraud, be conclusive proof of the nonrevocation or 
nontermination of the power at such time. If the exercise of the power requires 
execution and delivery of any instrument which is recordable under the laws of 
this State, such affidavit (when authenticated for record in the manner prescribed 
by law) shall likewise be recordable. (1945, c. 980, s. 2.) 

§ 165-41. Report of ‘‘missing’’ not to constitute revocation—No report or 
listing, either official or otherwise, of “missing” or “missing in action,” as such words 
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are used in military parlance, shall constitute or be interpreted as constituting actual 
knowledge or actual notice of the death of such principal or notice of any facts 
indicating the same, or shall operate to revoke the agency. (1945, c. 980, s. 3.) 

§ 165-42. Article not to affect provisions for revocation—This article shall 
not be construed so as to alter or affect any provisions for revocation or termination 
contained in such power of attorney. (1945, c. 980, s. 4.) 

ARTICLE 7. 

Miscellaneous Provisions. 

Cross References.—As to guardians of 
children of servicemen, see § 33-67. As to 
Veterans’ Guardianship Act, see chapter 34. 
As to federal records and reports that 
person dead, missing, captured, etc., see §§ 
8-37.1 through 8-37.3. As to conservators 
of estates of persons reported missing, cap- 
tured or interned, see §§ 33-63 through 33- 
66. As to absentee voting by members of 
armed forces, see §§ 163-58, 163-70 to 163- 
77.12. As to registration of official dis- 
charges from military and naval forces, see 
§§ 47-109 to 47-114. As to instruments 
proved or acknowledged before officers of 

ers, etc., Serving in armed forces, see § 115- 
151. As to exemption of veterans’ pen- 
sions from taxation, see § 105-344. As to 
exemption of veterans from peddlers’ li- 
cense tax, see § 105-53. As to educational 
advantages for children of veterans, see §§ 
116-149 through 116-151. As to furnishing 
statistical records to veterans’ organizations, 
see § 130-74. As to exemption of property 
of veterans’ organizations from taxation, see 
§§ 105-296, 105-297. As to exemption of 
veterans’ organizations from tax on billiard 
and pool tables, see § 105-64. As to pen- 
sions for Confederate veterans, widows and 

certain ranks, see §§ 47-2, 47-2.1. As to servants, see § 112-15 et seq. 
salary increments for experience to teach- 

§ 165-43. Protecting status of State employees in armed forces, etc.—Any 
employee of the State of North Carolina, who has been granted a leave of absence 
for service in either (i) the armed forces of the United States; or (ii) the merchant 
marine of the United States; or (iii) outside the continental United States with the 
Red Cross, shall, upon return to State employment, if reemployed in the same posi- 
tion and if within the time limits set forth in the leave of absence, receive an annual 
salary of at least (1) the annual salary the employee was receiving at the time such 
leave was granted; plus (ii) an amount obtained by multiplying the step increment 
applicable to the employee’s classification as provided in the classification and salary 
plan for State employees by the number of years of such service, counting a fraction 
of a year as a year; provided that no such employee shall receive a salary in excess 
of the top of the salary range applicable to the classification to which such employee 
is assigned upon return. (1945, c. 220.) 

§ 165-44. Korean veterans; benefits and privileges—AII benefits and privi- 
leges now granted by the laws of this State to veterans of World War I and World 
War II and their dependents and next of kin are hereby extended and granted to 
veterans of the Korean conflict and their dependents and next of kin. 

For the purposes of this section, the term “veterans of the Korean conflict” means 
those persons serving in the armed forces of the United States during the period 
beginning the 27th of June, 1950, and ending on such date as shall be determined by 
Presidential proclamation or concurrent resolution of the Congress. (1953, c. 215.) 
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Chapter 166. 

Civil Defense Agencies. 
Sec. Sec. 
166-1. Short title. 166-9. Mutual aid agreements. 
166-1.1. Policy and purpose. 166-9.1. Immunity and exemption. 
166-2. Definitions. 166-10. Appropriations and levy of taxes; 
166-3. State Civil Defense Agency. authority to accept services, gifts, 
166-4. Civil Defense Advisory Council. grants and loans. 
166-5. Civil defense powers of the Gov- 166-11. Utilization of existing services and 

ernor. facilities. 
166-6. Emergency powers. 166-12. Eligibility of civil defense person- 
166-7. Mobile support units. nel; oath required. 
166-8. Local organization for civil defense. 166-13. [Repealed.] 
166-8.1. No private liability. 

§ 166-1. Short title—This chapter may be cited as “North Carolina Civil 
Defense Actiof 1951,” (1951, c..1016, s.-1.) 

§ 166-1.1. Policy and purpose.—(a) Because of the existing and increasing 
possibility of the occurrence of disasters of unprecedented size and destructiveness 
resulting from enemy attack, sabotage or other hostile action, or from fire, flood, 
earthquake, hurricane, or other natural causes, and in order to insure that preparations 
of this State will be adequate to deal with such disasters, and generally to provide 
for the common defense and to protect the public peace, health, and safety, and to 
preserve the lives and property of the people of the State, it is hereby found and 
declared to be necessary : 

(1) To create a State Civil Defense Agency, and to authorize the creation of 
areas within the State and to create local organizations for civil defense 
in the political subdivisions of the State; 

(2) To confer upon the Governor and upon the executive heads or governing 
bodies of the political subdivisions of the State the emergency powers 
provided herein ; and 

(3) To provide for the rendering of mutual aid among the political subdivisions 
of the State and with other states and to co-operate with the federal gov- 
ernment with respect to the carrying out of civil defense functions. 

(b) It is further declared to be the purpose of this chapter and the policy of the 
State that all civil defense functions of this State be co-ordinated to the maximum 
extent with the comparable functions of the federal government including its various 
departments and agencies, of other states and localities, and of private agencies of 
every type, to the end that the most effective perparation and use may be made of 
the nation’s manpower, resources, and facilities for dealing with any disaster that 
MrayvoccuryeCf4o9, cl 53/; Salt) 

§ 166-2. Definitions—As used in this chapter: 
(1) “Civil defense” shall mean the preparation for and the carrying out of all 

emergency functions, other than functions for which military forces are 
primarily responsible, to prevent, minimize and repair injury and dam- 
age resulting from disasters caused by enemy attack, sabotage or other 
hostile action or by fire, flood, earthquake, windstorm or explosion when 
so requested by the governing body of any county, city or town in the 
State. These functions include, without limitation, fire fighting services, 
police services, medical and health services, rescue, engineering, air raid 
warning services, communications, radiological, chemical and other spe- 
cial weapons of defense, evacuation of persons from stricken areas, 
emergency welfare services (civilian war aid), emergency transportation, 
existing or properly assigned functions of plant protection, temporary 
restoration of public utility services, and other functions related to civilian 
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protection, together with all other activities necessary or incidental to 
the preparation for and carrying out of the foregoing functions, 

(2) “Local organization for civil defense” shall mean an organization created 
in accordance with the provisions of this chapter by State or local author- 
ity to perform local civil defense functions. 

(3) “Mobile support unit” shall mean an organization for civil defense cre- 
ated in accordance with the provisions of this chapter by State or local 
authority to be dispatched by the Governor to supplement local organiza- 
tions for civil defense in a stricken area. 

(4) “Political subdivision” shall mean counties and incorporated cities and 
towns. (9a hies1016..s. 2: 1953.c,,1090, Sal 1055. cmoc7 ucla) 

Editor’s Note—The 1953 amendment The 1955 amendment struck out “or wind- 
added the part of subdivision (1) appear- storm” in the first sentence and inserted in 
ing after “hostile action” in the first sen- lieu thereof the words “windstorm or ex- 
tence. plosion.” 

§ 166-3. State Civil Defense Agency.—(a) There is hereby created within 
the executive branch of the State government a department of civil defense (herein- 
after called the “Civil Defense Agency”) and a Director of Civil Defense (here- 
inafter called “Director” ) who shall be the head thereof and shall be a full time 
administrative officer appointed by the Governor. He shall hold office during the 
pleasure of the Governor and his salary shall be fixed by the Governor subject to 
the approval of the Advisory Budget Commission. 

(b) The Director may employ such technical, clerical, stenographic and other 
personnel and may make such expenditures within the appropriation therefor. 

(c) The Director and other personnel of the Civil Defense Agency shall be pro- 
vided with appropriate office space, furniture, equipment, supplies, stationery and 
printing in the same manner as provided for personnel of other State agencies. 

(d) The Director, subject to the direction and control of the Governor, shall be 
the administrative officer of the Civil Defense Agency and the State Disaster Co- 
ordinator and shall be responsible to the Governor for carrying out the program 
for civil defense of this State. He shall co-ordinate the activities of all organiza- 
tions for civil defense within the State, and shall maintain liaison with and co-operate 
with civil defense agencies and organizations of other states and of the federal gov- 
ernment, and shall have such additional authority, duties, and responsibilities author- 
ized by this chapter as may be prescribed by the Governor. (1951, c. 1016, s. 3; 
1050 C37 ane) 

Editor’s Note—The 1959 amendment 
rewrote this section. 

§ 166-4. Civil Defense Advisory Council.—There is hereby created a Civil 
Defense Advisory Council (hereinafter called the “Council”), the members of which 
shall consist of all of those individuals designated as chiefs of service in the basic 
plan and amendments to the Operational Survival Plan of the North Carolina Civil 
Defense Agency. The Council shall advise the Governor and Director on all matters 
pertaining to civil defense when requested. The Governor shall serve as chairman 
of Council, and all members thereof serve without compensation. (1951, c. 1016, 
S30 1953 401099, S124 1957 <0. 154 yesZ0 sen O50 ecihltl 959 seo 3 7s! 3°) 

Editor’s Note.——The 1959 amendment to the Director of Civil Defense and other 
rewrote this section as changed by the 1953 _ personnel. 
and 1957 amendments. It formerly related 

§ 166-5. Civil defense powers of the Governor.—(a) The Governor shall 
have general direction and control of the Civil Defense Agency and shall be respon- 
sible for the carrying out of the provisions of this chapter and, in the event of 
disaster or the threat of disaster beyond local control or when requested by the 
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governing body of any county, city or town in the State, may assume direct opera- 
tional control over all or any part of the civil defense functions within this State. 

(b) In performing his duties under this chapter and to effect its policy and pur- 
pose, the Governor is authorized and empowered : 

(1) To make, amend, and rescind the necessary orders, rules, and regulations to 
carry out the provisions of this chapter within the limits of the authority 
conferred upon him herein, with due consideration of the plans of the 
federal government, which rules and regulations shall be available to 
the public generally at the office of the clerk of the superior court in 
each county and in each local civil defense office. 

(2) To prepare a comprehensive plan and program for the civil defense of this 
State, such plan and program to be integrated into and co-ordinated with 
the civil defense plans of the federal government and of other states to 
the fullest possible extent, and to co-ordinate the preparations of plans 
and programs for civil defense by the political subdivisions of this State, 
such plans to be integrated into and co-ordinated with the civil defense 
plan and program of this State to the fullest possible extent, within the 
provisions of this chapter. 

(3) In accordance with such plan and program for the civil defense of this 
State, to ascertain the requirements of the State or the political subdivi- 
sions thereof for food or clothing or other necessities of life in the event 
of attack and, within the appropriation therefor, to plan for and procure 
supplies, medicines, materials, and equipment, and to institute training 
programs and public information programs, and to take all other pre- 
paratory steps including the partial or full mobilization of civil defense 
organizations in advance of actual disaster, to insure the furnishing of 
adequately trained and equipped forces of civil defense personnel in 
time of need. 

(4) To delegate any administrative authority vested in him under this chapter, 
and to provide for the sub-delegation of any such authority. 

(5) To co-operate and co-ordinate with the President and the heads of the 
armed forces, the civil defense agency of the United States, and other 
appropriate federal officers and agencies, and with the officers and agen- 
cies of other states and local units of government in matters pertaining 
to the civil defense of the State and nation. 

(6) By and with the consent of the Council of State to make appropriations 
from the contingency and emergency fund for the purpose of matching 
federal aid grants for the purposes outlined in this chapter. 

(7) On behalf of this State to enter into mutual aid agreements or compacts 
with other states and with the federal government, either on a State-wide 
basis or local political subdivision basis, or with a neighboring state. 
Such mutual aid agreements shall be limited to the furnishing or ex- 
change of food, clothing, medicine and other supplies; engineering serv- 
ices; emergency housing; police services, national or State guards while 
under the control of this State; health, medical and related services ; fire- 
fighting, rescue, transportation and construction services and equipment ; 
communications and radiological monitoring services, supplies and equip- 
ment ; personnel necessary to provide or conduct these services ; and such 
other supplies, equipment, facilities, personnel, and services as may be 
needed; the reimbursement of costs and expenses for equipment, sup- 
plies, personnel and similar items for mobile support units, and other 
agencies acting under such agreements ; and on such terms and conditions 
as are deemed necessary. 

(8) To make such studies and surveys of the industries, resources and facilities 
in this State as may be necessary to ascertain the capabilities of the State 
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for civil defense, and to plan for the most efficient emergency use thereof. 
(LOS 1 feo 101631873 91953, .e 1009 rsoe 19559 Cas 7 esse aan) 

Editor’s Note—The 1953 amendment 
inserted in subsection (a) the words “or 
when requested by the governing body of 
any county, city or town in the State.” 

The 1955 amendment made _ subsection 

threat of disaster,” and deleted the words 
“due to hostile action” formerly appear- 
ing after the words “local control” in that 
subsection. It also added subdivisions (7) 
and (8) to subsection (b). 

(a) also applicable in the event of “the 

§ 166-6. Emergency powers.—The provisions of this section shall be opera- 
tive only during the existence of a state of civil defense emergency (referred to 
hereinafter in this section as “emergency”). ‘The existence of such emergency may 
be proclaimed by the Governor, after joint decision of the Governor and the Council 
of State, or by concurrent resolution of the legislature if the Governor in such 
proclamation, or the legislature in such resolution, finds that an attack upon the 
United States has occurred or is anticipated in the immediate future, or that a 
natural disaster of major proportions has actually occurred within this State, and 
that the safety and welfare of the inhabitants of this State require an invocation of 
the provisions of this section. Any such emergency, whether proclaimed by the 
Governor or by the legislature, shall terminate upon the proclamation of the termina- 
tion thereof by the Governor, or the passage by the legislature of a concurrent reso- 
lution terminating such emergency. During such period as such state of emergency 
exists or continues, the Governor shall have and may exercise the following addi- 
tional emergency powers: 

(1) To enforce all laws, rules, and regulations, relating to civil defense and to 
assume direct operational control of any or all civil defense forces and 
helpers in the State. 

(2) To sell, lend, lease, give, transfer, or deliver materials or perform services 
for civil defense purposes on such terms and conditions as may be pre- 
scribed for any existing law, and to account to the State Treasurer for 
any funds received for such property. 

(3) To procure, by purchase, condemnation, seizure, or other means, construct, 
lease, transport, store, maintain, renovate or distribute materials and 
facilities for civil defense without regard to the limitations of any existing 
law provided he shall make compensation for the property so seized, 
taken, or condemned on the following basis : 

a. In case property is taken for temporary use, the Governor, within 
thirty days of the taking, shall fix the amount of compensation 
to be paid for such damage or failure to return. Whenever the 
Governor shall deem it advisable for the State to take title to 
property taken under this section, he shall forthwith cause the 
owner of such property to be notified thereof in writing by regis- 
tered mail, postage prepaid, or by the best means available, and 
forthwith cause to be filed a copy of said notice with the Secre- 
tary of State. 

b. If the person entitled to receive the amounts so determined by the 
Governor as just compensation is unwilling to accept the same 
as full and complete compensation for such property or the use 
thereof, he shall be paid seventy-five per centum (75%) of such 
amount and shall be entitled to recover from the State of North 
Carolina, in an action brought in the superior court in the county 
of residence of claimant, or in Wake County, in the same manner 
as other condemnation claims are brought, within three years 
after the date of the Governor’s award such additional amount, 
if any, which, when added to the amount so paid to him, shall be 
just compensation. 

(4) To provide for and compel, if deemed necessary, the evacuation of all or 
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part of the population from any stricken or threatened area or areas 
within the State and to take such steps as are necessary for the receipt 
and care of such evacuees. 

(5) Subject to the provisions of the State Constitution, to relieve any public 
officer having administrative responsibilities under this chapter of such 
responsibilities for willful failure to obey an order, rule, or regulation 
adopted pursuant to this chapter. 

(6) To perform and exercise such other functions, powers, and duties as are 
necessary to promote and secure the safety and protection of the civilian 
population. 

(7) To take such action and give such directions to State and local law enforce- 
ment officers and agencies as may be reasonable and necessary for the 
purpose of securing compliance with the provisions of this chapter and 
with the orders, rules and regulations made pursuant thereto, which 
officers and agencies shall comply with such direction. 

(8) To employ such measures and give such directions to all State departments, 
commissions, boards, bureaus and other agencies, and to their counter- 
parts in the political subdivisions, as may be reasonably necessary for the 
purpose of securing compliance with the provisions of this chapter or 
with the findings or recommendations of the above-named agencies by 
reason of conditions arising from enemy attack or the threat of enemy 
attack or otherwise. 

(9) To establish a system of economic controls over all resources, materials, 
and services to include food, clothing, shelter, fuel, rents, and wages. 
(1951 31016, 45 1955, c. 387 p8.04.31959,.c, 337,.s. A.) 

[In performing his duties under this chapter, the Governor is further authorized 
and empowered in the event of a declaration of war by the Congress of the United 
States or when the Governor and Council of State acting together shall find that 
there is imminent danger of hostile attack upon the State of North Carolina: 

(3) To appoint an acting executive head of any State agency or institution the 
executive head of which is regularly selected by a State board or com- 
mission, to serve 

a. During the physical or mental incapacity of the regular holder of . 
the office to discharge the duties of his office, 

b. During the continued absence of the regular holder of the office, or 
c. During a vacancy in the office and pending 

1. The selection and qualification of a person to serve for the 
unexpired term, or _ 

2. The selection of an acting executive head of the agency by 
the board or commission authorized to make such selec- 
tion, and his qualification ; 

and to determine (after such inquiry as he deems appropriate) that the 
executive head of such State agency or institution is physically or men- 
tally incapable of performing the duties of his office, and also to deter- 
mine that such incapacity has terminated. 

An acting executive head of a State agency or institution appointed 
in accordance with this subdivision may perform any act and exercise 
any power which a regularly selected holder of such office could lawfully 
perform and exercise. All powers granted to an acting executive head 
of : State agency or institution under this section shall expire immedi- 
ately 

a. Pee the termination of the incapacity of the officer in whose stead 
e acts, 

b. Upon the return of the officer in whose stead he acts, or 
c. Upon (i) the selection and qualification of a person to serve for 

the unexpired term, or (ii) the selection of an acting executive 
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head of the agency or institution by the board or commission au- 
thorized to make such selection, and his qualification. (1951, c. 
1016, s. 4; 1955, c. 387, Ss. 43:1959 cn 284.862, ) |] 

Editor’s Note.—This section was twice 
amended by the Session Laws of 1959. 
Chapter 284 added to the section as changed 
by the 1955 amendment a new subdivision, 

subdivision added by chapter 284 is then 
set out in brackets, together with the 
preliminary paragraph from the section as 
it stood before its amendment by chapter 
337. 

Section 3 of chapter 284 provides: 
“Nothing in this act shall be deemed to 
repeal G. S. 128-39.” 

to be designated (3). Chapter 337, which 
did not refer to chapter 284, rewrote the 
entire section. The section as rewritten 
by chapter 337 is set out first above. The 

§ 166-7. Mobile support units.—(a) The Governor or his duly designated 
representative is authorized to create and establish such number of mobile support 
units as may be necessary to reinforce civil defense organizations in stricken areas 
and with due consideration of the plans of the federal government and of other 
states. He shall appoint a commander for each such unit who shall have primary 
responsibility for the organization, administration and operation of such unit. Mobile 
support units shall be called to duty upon orders of the Governor and shall perform 
their functions in any part of the State, or, upon the conditions specified in this 
section, in other states. 

(b) Whenever a mobile support unit of another state shall render aid in this State 
pursuant to the orders of the Governor of its home state and upon the request of 
the Governor of this State, this State shall reimburse such other state for the com- 
pensation paid and actual and necessary travel, subsistence and maintenance ex- 
penses of the personnel of such mobile support unit while rendering such aid, and 
for all payments for death, disability or injury of such personnel incurred in the 
course of rendering such aid, and for all losses of or damage to supplies and equip- 
ment of such other state or a political subdivision thereof resulting from the ren- 
dering of such aid: Provided, that the laws of such other state contain provisions 
substantially similar to this section or that provisions to the foregoing effect are 
embodied in a reciprocal mutual-aid agreement or compact or that the federal gov- 
ernment has authorized or agreed to make reimbursement for such mutual aid as 
above provided. 

(c) No personnel of mobile support units of this State shall be ordered by the 
Governor to operate in any other state unless the laws of such other state contain 
provisions substantially similar to this section or unless the reciprocal mutual-aid 
agreements or compacts include provisions providing for such reimbursement or 
unless such reimbursement will be made by the federal government by law or agree- 
ment..(1931- c 10166500) 

§ 166-8. Local organization for civil defense—(a) Each political subdivision 
of this State is hereby authorized to establish a local organization for civil defense in 
accordance with the State civil defense plan and program; and it is further provided 
that in the event that any political subdivision of the State fails to establish such a 
local organization, and the Governor, in his discretion, determines that a need exists 
for such a local organization, then the Governor is hereby empowered to establish, or 
to establish through the Director of Civil Defense, a local organization within said 
political subdivision. Each local organization for civil defense shall have a director 
who shall be appointed by the governing body of the political subdivision, who may 
be paid in the discretion of the governing body of the political subdivision, and who 
shall have direct responsibility for the organization, administration and operation of 
such local organization for civil defense, subject to the direction and control of such 
governing body. Civil defense directors appointed by the governing bodies of 
counties shall co-ordinate the activities of all civil defense organizations within such 
county, including the activities of civil defense organizations of cities and towns 
within such counties. Each local organization for civil defense shall perform civil 
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defense functions within the territorial limits of the political subdivision within which 
it is organized, and in addition, shall conduct such functions outside of such ter- 
ritorial limits as may be required pursuant to the provisions of § 166-10. Counties 
and municipalities are hereby authorized to make appropriations for the purposes out- 
lined in this section subject to the procedure and limitation established for appro- 
priating municipal funds by the General Statutes. 

(b) In carrying out the provisions of this chapter each political subdivision, in 
which any disaster due to hostile action as described in § 166-2 (a) occurs, or in the 
event of fire, flood, earthquake or windstorm when the governing body of any such 
political subdivision shall invoke the provisions of this chapter, shall have the power 
and authority : 

(1) To appropriate and expend funds, make contracts, obtain and distribute 
equipment, materials, and supplies for civil defense purposes; provide 
for the health and safety of persons and property, including emergency 
asssistance to the victims of any disaster resulting from enemy attack, or 
fire, flood, earthquake or windstorm, subject to the direct supervision of 
the governing body of such political subdivision; and to direct and co- 
ordinate the development of civil defense plans and programs in ac- 
cordance with the policies and plans set by the federal and State civil 
defense agencies ; 

(2) To appoint, employ, remove, or provide, with or without compensation, a 
civil defense director, air-raid wardens, rescue teams, auxiliary fire and 
police personnel, and other civilian defense workers ; 

(3) To establish a primary and one or more secondary control centers to serve 
as command posts during an emergency ; 

(4) Subject to the order of the Governor, or the chief executive of the political 
subdivision, to assign and make available for duty the employees, 
property, or equipment of the subdivision relating to fire fighting, engi- 
neering, rescue, health, medical and related services, police, transporta- 
tion, construction, and similar items or services for civil defense purposes 
and within or outside of the physical limits of the subdivision. (1951, 
e101 OFS 1993, cal099 S244. 11 95716, 950, s! 2 1959, 'c. 337, 'S. 5.) 

Editor’s Note—The 1953 amendment civil defense director.” 
inserted in the preliminary paragraph of 
subsection (b) the provision as to “fire, 
flood, earthquake or windstorm,” and the 
provision relating to the quoted words in 

The 1957 amendment added that part of 
the first sentence appearing after the semi- 
colon. 

The 1959 amendment added the reference 
to counties in the last sentence of subsec- 
tion (a). 

subdivision (1) of the subsection. It also 
inserted in subdivision (2) the words “a 

§ 166-8.1. No private liability —Any person, firm or corporation owning or 
controlling real or personal property who, voluntarily or involuntarily, knowingly or 
unknowingly, with or without compensation, grants a license or privilege, or otherwise 
permits or allows the designation or use of the whole or any part or parts of such real 
or personal property for the purpose of sheltering, protecting, safeguarding or aiding 
in any way persons or property during an actual, impending, mock or practice attack, 
shall, together with his successors in interest, if any, not be civilly liable for the 
death of or injury to any person or the loss of or damage to the property of any 
person where such death, injury, loss or damage resulted from, through or because 
of the use of the said real or personal property for any of the above purposes. (1957, 
Ce9o0 Naso.) 

§ 166-9. Mutual aid agreements.—(a) The director of each local organiza- 
tion for civil defense may, in collaboration with other public and private agencies 
within this State, develop or cause to be developed mutual aid arrangements for 
reciprocal civil defense aid and assistance in case of disaster too great to be dealt 
with unassisted. Such arrangements shall be consistent with the State civil defense 
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plan and program, and in time of emergency it shall be the duty of each local organ- 
ization for civil defense to render assistance in accordance with the provisions of 
such mutual aid arrangements. 

(b) The director of each local organization for civil defense may, subject to the 
approval of the Governor, enter into mutual aid arrangements with civil defense 
agencies or organizations in other states for reciprocal civil defense aid and assistance 
in case of disaster too great to be dealt with unassisted. (1951, c. 1016, s. 7.) 

§ 166-9.1. Immunity and exemption—(a) All functions hereunder and all 
other activities relating to civil defense are hereby declared to be governmental func- 
tions. Neither the State nor any political subdivision thereof nor other agencies of 
the State or political subdivision thereof, nor, except in cases of willful misconduct, 
gross negligence, or bad faith, any civil defense worker complying with or reasonably 
attempting to comply with this article, or any order, rule, or regulation promulgated 
pursuant to the provisions of this article, or pursuant to any ordinance relating to 
blackout, evacuation or other precautionary measures enacted by any political sub- 
division of the State, shall be liable for the death of or injury to persons, or for 
damage to property, as a result of any such activity. The provisions of this section 
shall not affect the right of any person to receive benefits to which he would other- 
wise be entitled under this article, or under the Workmen’s Compensation Law, or 
under any pension law, nor the right of any such person to receive any benefits or 
compensation under any act of Congress. 

(b) Any requirement for a license to practice any professional, mechanical, or 
other skill shall not apply to any authorized civil defense worker who shall, in the 
course of performing his duties as such, practice such professional, mechanical, or 
other skill during a civil defense emergency. 

(c) As used in this section, the term “civil defense worker” shall include any full 
or part-time paid, volunteer, or auxiliary employee of this State, or other states, 
territories, possessions or the District of Columbia, of the federal government, or any 
neighboring country, or of any political subdivision thereof, or of any agency or 
organization, performing civil defense services at any place in this State, subject to 
the order or control of, or pursuant to a request of, the State government or any 
political subdivision thereof. 

(d) Any civil defense worker, as defined in this section, performing civil defense 
services at any place in this State pursuant to agreements, compacts or arrange- 
ments for mutual aid and assistance, to which the State or a political subdivision 
thereof is a party, shall possess the same powers, duties, immunities, and privileges 
he would ordinarily possess if performing his duties in the State, province or political 
subdivision thereof in which normally employed or rendering services. (1957, c. 950, 
s. 4.) 

§ 166-10. Appropriations and levy of taxes; authority to accept services, 
gifts, grants and loans——(a) The performance by political subdivisions of this 
State of any or all of the functions authorized by this chapter to be so performed 
is hereby declared to be for a public purpose, and the expenditure of funds therefor 
is for a necessary expense and the levy of taxes therefor is for a special purpose. 
Fach political subdivision is hereby authorized, in accordance with the procedure and 
limitations established for the expenditure of public funds by local units of govern- 
ment by the General Statutes, for the purpose of performing such functions, in ad- 
dition to all other taxes authorized by law, and each political subdivision may make 
appropriations and expend funds to perform any or all of such functions or to carry 
out the purposes of this chapter. In addition thereto, appropriations may be made by 
political subdivisions, for the purposes above described, immediately following the 
effective date of this chapter, such appropriations to be made from surplus funds or 
any other available funds not otherwise appropriated. 

(b) Whenever the federal government or any agency or officer thereof shall offer 
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to the State, or through the State to any political subdivision thereof, services, equip- 
ment, supplies, materials, or funds by way of gift, grant or loan, for the purposes of 
civil defense, the State, acting through the Governor, or such political subdivision, 
acting with the consent of the Governor and through its governing body, may accept 
such offer and upon such acceptance the governor of the State or governing body of 
such political subdivision may authorize any officer of the State or of the political 
subdivision, as the case may be, to receive such services, equipment, supplies, ma- 
terials, or funds on behalf of the State or such political subdivision, and subject to 
the terms of the offer and the rules and regulations, if any, of the agency making 
the offer. 

(c) Whenever any person, firm or corporation shall offer to the State or to any 
political subdivision thereof, services, equipment, supplies, materials, or funds by 
way of gift, grant, or loan, for purposes of civil defense, the State, acting through 
the Governor, or such political subdivision acting through its governing body, may 
accept such offer and upon such acceptance the Governor of the State or governing 
body of such political subdivision may authorize any officer of the State or of the 
political subdivision, as the case may be, to receive such services, equipment, supplies, 
materials, or funds on behalf of the State or such political subdivision, and subject 
to the terms of the offer. (1951, c. 1016, s. 8.) 

§ 166-11. Utilization of existing services and facilities——In carrying out the 
provisions of this chapter, the Governor is authorized to utilize the services, equip- 
ment, supplies and facilities of existing departments, offices, and agencies of the 
State and of the political subdivisions thereof, and the governing bodies of the po- 
litical subdivisions of the State are authorized to utilize the services, equipment, sup- 
plies and facilities of their respective subdivisions, to the maximum extent practicable, 
and the officers and personnel of all such departments, offices and agencies are re- 
quired to cooperate with and extend such services and facilities to the Governor and 
to the civil defense organizations of the State upon request. This authority shall ex- 
tend to all disasters and for civil defense training purposes. (1951, c. 1016, s. 9; 
T9S590r30/5'5).9 5 1997, c, 950, s: 5.) 

Editor’s Note.——The 1955 amendment agencies mandatory. It also added the last 
made co-operation by the officers and per- sentence. 
sonnel of State departments, offices and The 1957 amendment rewrote this section. 

§ 166-12. Eligibility of civil defense personnel; oath required.—(a) No per- 
son shall be employed or associated in any capacity in any civil defense organization 
established under this chapter who advocates or has advocated a change by force or 
violence in the constitutional form of the government of the United States or in 
this State, or the overthrow of any government in the United States by force or 
violence, or who has been convicted of or is under indictment or information charg- 
ing any subversive act against the United States, or has ever been a member of the 
Communist Party. Each person who is appointed to serve in an organization for 
civil defense shall, before entering upon his duties, take an oath, in writing, before a 
person authorized to administer oaths in this State, which oath shall be substantially 
as follows: 

EE SEE a eget , do solemnly swear (or affirm) that I will support and de- 
fend the Constitution of the United States and the Constitution of the State of 
North Carolina, against all enemies, foreign and domestic; and that I will bear true 
faith and allegiance to the same; that I take this obligation freely, without any mental 
reservation or purpose of evasion; and that I will well and faithfully discharge the 
duties upon which I am about to enter. And I do further swear (or affirm) that 
I do not advocate, nor am I, nor have I ever knowingly been, a member of any 
political party or organization that advocates the overthrow of the government of 
the United States or of this State by force or violence; and that during such time 
as I am a member of the State Civil Defense Agency, I will not advocate nor be- 
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come a member of any political party or organization that advocates the overthrow 
of the government of the United States or of this State by force or violence, so 
help me God.” 

(b) No person shall be barred from holding office in any capacity under this 
chapter by reason of the prohibition against double office holding. (1951, c. 1016, 
so10;) 

§ 166-13: Repealed by Session Laws 1955, c. 79. 
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Chapter 167. 

State Civil Air Patrol. 

Sec Sec. 
167-1. State Civil Air Patrol created; mem- certain statutes inapplicable; State 

bership, appointment and terms of not liable on contracts, etc. 
governing board. 167-3. Powers of governing board. 

167-2. Status and compensation of members; 

§ 167-1. State Civil Air Patrol created; membership, appointment and terms 
of governing board.—There is hereby created a State agency to be known and 
designated as “State Civil Air Patrol.” The operations of the said State agency shall 
be governed by a board consisting of six ex officio members and three members ap- 
pointed by the Governor. The ex officio members shall be as follows: 

(1) The Adjutant General of the State of North Carolina, as an additional 
duty of his office ; 

(2) The deputy wing commander of the North Carolina Wing of the Civil Air 
Patrol: 

(3) The executive officer of the North Carolina Wing of the Civil Air Patrol; 
(4) The adjutant of the North Carolina Wing of the Civil Air Patrol; 
(5) The communications officer of the North Carolina Wing of the Civil Air 

Patrol and 
(6) The co-ordinator of the civil defense of the North Carolina Wing of the 

Civil Air Patrol. 
The chairman of the board shall be ex officio, the wing commander of the North 

Carolina Wing of the Civil Air Patrol. The members of said board appointed by 
the Governor shall serve for terms of two years from and after their appointment or 
until their successors are duly appointed and qualified. The Governor shall fill all 
vacancies occurring in the appointive members of the said board. The Governor may, 
however, at his pleasure, remove any member of said board appointed by him. (1953, 
C21231,'s.112) 

§ 167-2. Status and compensation of members; certain statutes inapplicable; 
State not liable on contracts, etc—The members of the State Civil Air Patrol, 
including the members of the governing board thereof, except the Adjutant General, 
shall serve without compensation and shall not be entitled to any benefits provided 
by the North Carolina Workmen’s Compensation Act as set forth in chapter 97 
of the General Statutes, and shall not be entitled to the benefits of the Retirement 
System of Teachers and State Employees as set forth in chapter 135 of the General 
Statutes. The provisions of article 39 of chapter 143 of the General Statutes, with 
respect to tort claims against State departments and agencies, shall not be applicable 
to the activities of the State Civil Air Patrol, and the State shall not in any manner 
be liable for injury or damage to any person, firm or corporation by reason of the 
acts of any of the members or officers thereof. The State shall not in any manner 
be liable for any of the contracts, debts or obligations of the said organization. The 
members of the governing board of the State Civil Air Patrol and the members 
thereof shall not, by reason of such membership, be deemed or considered as State 
employees. (1953, c. 1231, s. 2.) 

§ 167-3. Powers of governing board.—The governing board of the State 
Civil Air Patrol shall be authorized and empowered : 

(1) To make such reasonable rules and regulations as may be necessary for the 
proper operation of the said agency ; 

(2) To determine the basis for admission of members and all questions con- 
cerning the qualifications of members; 

(3) To approve or disapprove within the limitations hereinafter set out, in its 
discretion, the expenditure of any monies appropriated by this chapter ; 
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(4) To co-ordinate the efforts of the Civil Air Patrol with other defense agen- 
cies within the State of North Carolina; 

(5) To acquire without liability therefor by the State of North Carolina, to be 
furnished to the North Carolina Wing of the Civil Air Patrol on a loan 
basis both radio communications and radar equipment to be used as a 
supplement to such equipment as may now or hereafter be owned by the 
North Carolina Wing of the Civil Air Patrol or any members thereof ; 

(6) To have all other powers which may be reasonably implied from the grant- 
ing of express powers herein, together with such other powers as may 
be incident to or necessary for the carrying out and the performance of 
the powers and duties herein given to said board. (1953, c. 1231, s. 3.) 

STATE OF NORTH CAROLINA 

DEPARTMENT OF JUSTICE 

Raleigh, North Carolina 

April 1, 1964 

I, Thomas Wade Bruton, Attorney General of North Carolina, do hereby certify 
that the foregoing recompilation of the General Statutes of North Carolina was 
prepared and published by The Michie Company under the supervision of the 
Division of Legislative Drafting and Codification of Statutes of the Department of 
Justice of the State of North Carolina. 

THomMAS WapE Bruton 

Attorney General of North Carolina 
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