
Ss 

mM . 

bart 

POUT yinw phe 
6 tes es he ating 

2B, Bee Sey. 

aa 

AS an ; Oar oor 

ik Rare = 
Kec 
Se Sette 

maki f 
Premera) 

Aa, = 

Si; 

<3 
Se 

Sy 
2 ietave, R 

au 

Nets 
ANY) 

aS 

aes 
Ty 

~ 

aN cng 
Piney gr agh Sey 
OMEN, re Spa is eas 

Siete a 

ie . 
2 
ae 

ret 

So cy 

‘m, 

or, 

TP Gs hed 
eet 

% 

a2 ict 

ste i 
e 

3 

Ne ae ne ate a, 

a oe" 

a 

REY Cm 

eames 
IEA 

Oar al bee Wee 

—- 

Raby aan 

Ca. 





Digitized by the Internet Archive 

In 2022 with funding from 

State Library of North Carolina 

https ://archive.org/details/generalstatutesoO2nort_47 



| 4 

m7 age. Baie cy 

’ - ety a" rE ine eT "ae oo) 
7 Pr 

; oat ult Ls pre ae | | | yee 
| ae Ate 6 

‘ - 

- 1. - Hs 

pS. 7 

caiteatl <r | a. es a ie r in 7 

LS 



THE GENERAL STATUTES OF 

NORTH CAROLINA 

Containing General Laws of North Carolina through 

the Legislative Session of 1965 

PREPARED UNDER THE SUPERVISION OF THE DEPARTMENT OF JUSTICE 

or THE Strate or NortH CarRo.uina 

Annotated, under the Supervision of the Department of Justice, 

by the Editorial Staff of the Publishers 

Under the Direction of 

W. O. Lewis, D. W. Parrisu, Jr., S. G. Atrich anp W. M. WILuison 

Volume 2A 

1966 REPLACEMENT VOLUME 

Tue Micuirz Company, Law PusBtisHErs 

CHARLOTTESVILLE, VA. 

1966 



Copyriant 1944, 1950, 1957, 1959, 1961, 1963, 1965, 1966 
BY 

Tue Micure Company 



Scope of Volume 

Statutes: 
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Preface 

Volume 2 of the General Statutes of North Carolina of 1943 was replaced in 
1950 by recompiled volumes 2A, 2B and 2C, containing Chapters 28 through 105 
of the General Statutes, as amended and supplemented by the enactments of the 
General Assembly down through the 1949 Session. In 1958 a replacement volume 
2C was published in which the statutes and annotations appearing in the recom- 
piled volume 2C and in the 1957 Cumulative Supplement thereto were combined. 
In 1960 a replacement volume 2B was published in which the statutes and anno- 
tations appearing in the recompiled volume 2B and in the 1959 Cumulative Sup- 
plement thereto were combined. In 1965 replacement volumes 2B and 2C were 
replaced by replacement volumes 2B, 2C and 2D, which combine the statutes and 
annotations appearing in the previous volumes 2B and 2C and in the 1963 Cum- 
ulative Supplement thereto. The present volume replaces recompiled volume 2A 
and combines the statutes and annotations appearing in the recompiled volume and 
in the 1965 Cumulative Supplement. 

Volume 2A contains Chapters 28 through 52A. Volume 2B contains Chapters 
53 through 62. Volume 2C contains Chapters 63 through 96. Volume 2D contains 
Chapters 97 through 105. 

In replacement volume 2A the form and the designations of subsections, sub- 
divisions and lesser divisions of sections have in many instances been changed, so 
as to follow in every case the uniform system of numbering, lettering and inden- 
tation adopted by the General Statutes Commission. For example, subsections in 
the replacement volume are designated by lower case letters in parentheses, thus: 
(a). Subdivisions of both sections and subsections are designated by Arabic num- 
erals in parentheses, thus: (1). Lesser divisions likewise follow a uniform plan. 
Attention is called to the fact that it has not, of course, been possible, except in 
replacement volume 3A, to make corresponding changes in any references that 
may appear in other volumes to sections contained in volume 2A. 

The historical references appearing at the end of each section have been rear- 
ranged in chronological order. For instance, the historical references appended to 
§ 31-5.1 read as follows: (1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2; 1840, c. 
Goi eco cou eertode sv'Z2176 “Reversao bons Coons loos 1945." ¢ 
140; 1953, c. 1098, s. 3.) In this connection attention should be called to a pe- 
cularity in the manner of citing the early acts in the historical references. The 
acts through the year 1825 are cited, not by the chapter numbers of the session 
laws of the particular years, but by the chapter numbers assigned to them in 
Potter’s Revisal (published in 1821 and containing the acts from 1715 through 
1820) or in Potter’s Revisal continued (published in 1827 and containing the 
acts from 1821 through 1825). Thus, in the illustration set out above the citations 
1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2” refer to the chapter numbers. in 
Potter’s Revisal and not to the chapter numbers of the Laws of 1784 and 1819, 
respectively. The chapter numbers in Potter’s Revisal and Potter’s Revisal con- 
tinued run consecutively, and hence do not correspond, at least after 1715, to 
the chapter numbers in the session laws of the particular years. After 1825 the 
chapter numbers in the session laws are used. 

This replacement volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The members 
of the North Carolina Bar are requested to communicate any defects they may find 
in the General Statutes, and any suggestions they may have for improving them, 
to the Department, or to The Michie Company, Law Publishers, Charlottesville, 
Virginia. 

THOMAS WADE Bruton, 
Attorney General. 

November 15, 1966. 
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Chapter 28. 

Administration. 

Article 1. 

Probate Jurisdiction. 

Sec. 
28-1. Clerk of superior court has probate 

jurisdiction. 
28-2. Exclusive in clerk who first gains 

jurisdiction. 
28-2.1, 28-2.2. [Repealed.] 
28-2.3. Domiciliary and ancillary probate 

and administration. 

Article 2. 

Necessity for Letters and Their Form. 

28-3. Letters must issue; immediate rights 
of family. 

28-4. Executor de son tort. 
28-5. Form of letters. 

Article 3. 

Right to Administer. 

28-6. Order in which persons entitled; 
nomination by person renouncing 

right to administer. 
28-7. Husband to administer wife’s estate; 

right in surplus. 
28-8. Disqualifications enumerated. 
28-9. Effect of disqualification of person 

entitled. 
28-10 to 28-12. [Repealed.] 

. Executor may renounce. 

. Renunciation of prior right required. 

. Failure to apply as renunciation. 

. Person named as executor failing to 
qualify or renounce. 

Article 4. 

Public Administrator. 

Appointment and term. 
Oath. 
Bond. 
When to obtain letters. 
Powers generally and on expiration 

of term. 

Article 5. 

Administrator with Will Annexed. 

28-22. When letters cum testamento an- 
nexo issue. 

28-23. Qualifications and bond. 
28-24. Administrator cum testamento an- 

nexo must observe will. 

28-17. 

28-18. 

28-19. 

28-20. 

28-21. 

Article 6. 

Collectors. 

28-25. Appointment of collectors. 
28-26. Qualifications and bond. 

Sec. 
28-27. 

28-28. 

Powers of collectors. 
When collector’s powers cease; duty 

to account. 

Article 7. 

Appointment and Revocation. 

. Facts to be shown on applying for 
administration. 

. Right to contest application for let- 
ters; proceedings. 

. Letters of administration revoked 
on proof of will. 

. Letters revoked on application of 
surviving husband or widow or 
next of kin, or for disqualification 
or default. 

On revocation, successor appointed 
and estate secured. 

28-33. 

Article 8. 

Bonds. 

Bond; approval; condition; penalty. 

When executor to give bond. 
When executor may give bond after 

one year. 
No bond in certain cases of execu- 

tor with power to convey. 
No bond where will does not re- 

quire bond and coexecutor a resi- 

dent. 

98-39. Certain executor’s deeds without 
bond before 1911 validated. 

28-39.1. Conveyances by foreign executors 

28-34. 

28-35. 

28-36. 

28-37. 

28-38. 

validated. 

28-40. Oath and bond required before let- 
ters issue. 

28-41. Oath before notary; curative stat- 
ute. 

28-42. Right of action on bond. 

28-43. Rights of surety in danger of loss. 

28-44. On revocation of letters, bond. lia- 

ble to successors. 

98-45, When new bond or new sureties 

A required. 

98-46. On failure to give new bond, letters 

revoked. 

Article 9. 

Notice to Creditors. 

98-47. Advertisement for claims. 

98-47.1. Filing of final account after six 

months. 

98-48, Proof of advertisement. 

98-49, Personal notice to creditor. 
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Article 10. 

Inventory. 

. Inventory within three months. 

51. Compelling the inventory. 
. New assets inventoried. 
. Trustees in wills to qualify and file 

inventories and accounts. 

Article 11. 

Assets. 

Distinction between legal and equi- 
table assets abolished. 

28-55. Trust estate in personalty. 

28-56. Crops ungathered at death. 
28-56.1. Federal income tax refunds; joint 

returns. 

56.2. Same; separate returns. 

56.3. State income tax refunds. 
57. Proceeds of real estate sold to pay 

debts are personal assets. 
58. Surplus of proceeds of realty sold 

for debts is real asset. 

28-54. 

28- 

28- 

28- 

28-59. Personalty fraudulently conveyed re- 
coverable. 

28-60. Debt due from executor not dis- 
charged by appointment. 

28-61. Joint liability of heirs, etc. for 

debts. 
. Extent of liability of heirs, etc. 
. Judgment against heirs, etc., appor- 

tioned; costs. 
28-64. Persons liable for debts to observe 

priorities. 
28-65. Existence of other debts of prior or 

equal class. 
28-66. Debts paid taken as unpaid as 

against heirs, etc. 
28-67. Compelling contribution among 

heirs, etc. 
28-68. Payment to clerk of money owed 

intestate. 
28-68.1. Receipt of clerk. 
28-68.2. Disbursement by clerk. 
28-68.3. Transfer of funds to administra- 

tor; commissions. 
28-68.4. [Repealed. ] 

Article 12. 

Discovery of Assets. 

28-69. Examination of persons or corpo- 
rations believed to have posses- 
sion of property of decedent. 

8-70. Right of appeal. 
8-71. Costs. 
8-72. Remedies supplemental. 

Article 13. 

Sales of Personal Property. 

28-72.1. Procedure when no order of sale 
is obtained. 

Sec 
28-73. Executor or administrator may sell 

without court order. 
28-74. Collector may sell or rent only on 

order of court. 
28-75. Terms and notice of public sale. 
28-76. Clerk may order private sale in cer- 

tain cases. 
28-77. Confirmation required on objection 

of interested party. 
28-78. Security required; representative’s 

liability for collection. 
28-79. Hours of public sale; penalty. 
28-80. Debts uncollected after year may 

be sold; list filed. 

Article 14. 

Sales of Real Property. 

28-81. Sales of realty ordered, if person- 
alty insufficient for debts; peti- 
tion for partition. 

28-82. When representatives authorized to 
rent, borrow or mortgage. 

28-83. Conveyance of lands by heirs with- 
in two years voidable; condi- 
tions for valid conveyance; ju- 
dicial sale for partition. 

28-84. Property subject to sale; convey- 
ance by deceased in fraud of 
creditors. 

28-85. Effect of bona fide purchase from 
fraudulent grantee. 

28-86. Contents of petition for sale. 
28-87. Heirs and devisees necessary par- 

- ties. 
28-88. Adverse claimant to be heard. 
28-89. Upon issues joined, transferred to 

_ ueisiaale 

28-90. Order granted, if petition not de- 
nied; procedure for sale. 

28-91, 28-92. [ Repealed. ] 
28-93. Court may authorize private sale. 
28-94. Undevised realty first sold. 
28-95. Specifically devised realty; contri- 

bution. 
28-96. Under power in will, sales public 

or private. 
28-97. Where executor with power dies, 

power executed by survivor, etc. 
28-98. Death of vendor under contract; 

representative to convey. 
28-99. Title in representative for estate; 

he or successor to convey. 

28-100. Sales of realty devised upon con- 
tingent remainder, executory de- 
vise or other limitation validated. 

28-101. Presumption; burden of proof. 
28-102. Application of §§ 28-100 and 28-101. 
28-103. Validation of certain bona fide 

sales of real estate to pay debts 
made without order of court. 
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Sec. 
28-104. Validation of sales of realty by ad- 

ministrators de bonis non of de- 

ceased trustees. 

Article 15. 

Proof and Payment of Debts of Decedent. 

28-105. Order of payment of debts. 

28-105.1. Satisfaction of debts other than 

by payment. 
28-106. No preference within class. 
28-107. When payment out of class held 

valid. 
28-108. Debts due representative not pre- 

ferred. 
28-109. Debts not due rebated. 
28-110. Affidavit of debt may be required. 
28-111. Disputed debt may be referred. 
28-112. Disputed debt not referred, barred 

in three months. 
28-113. If claim not presented in six 

months, representative  dis- 
charged as to assets paid. 

28-114. No lien by suit against represen- 

tative. 
28-115. When costs against representative 

allowed. 
28-116. Obligations binding heirs collected 

as other debts. 

Article 16. 

Accounts and Accounting. 

28-117. Annual accounts. 
28-118. Clerk may compel account. 
28-118.1. Removal of fiduciaries who can- 

not be found. 
-119. Vouchers presumptive evidence. 
-120. Gravestones authorized. 
-120.1. Perpetual care of cemetery lot. 
-121. Final accounts. 
-121.1. Final accounts; 

tlement. 
Creditor’s proceeding for account- 

ing. 
Rules which govern creditor’s pro- 

ceeding. 
. When and where summons return- 

able. 
. Clerk to advertise for creditors. 
. Publication of advertisement. 
. Creditors to file claims and appoint 

agent. 

28. Proof of claims. 
29. Representative to file claims; no- 

tice to creditors. 
. Clerk to exhibit to representative 

claims filed. 
. If representative denies claim, cred- 

itor notified. 
. Issues joined; 

perior court. 
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cause sent to su- 

Sec: 
28-133. When representative personally li- 

able for costs. 
28-134. Court may permit representative 

to appear after return day. 
28-135. Clerk to state account. 
28-136. Exception to report; final report 

and judgment. 
28-137. Appeal from judgment; security 

for costs. 
28-138. Papers on appeal filed and cause 

docketed. 
28-139. Prior creditors not affected by ap- 

peal may docket judgments. 
28-140. Judgment where assets sufficient 

to pay a class. 
28-141. Judgment where assets insufficient 

to pay a class. 

28-142. Contents of judgment; execution. 
28-143. When judgment to fix with assets. 
28-144. Form and effect of execution. 
28-145. Report is evidence of assets only 

at date. 
28-146. Creditor giving security may show 

subsequent assets. 
28-147. Suits for accounting at term. 
98-148. Proceedings against land, if per- 

sonal assets fail. 

Article 17. 

Distribution. 

28-149 to 28-152. [ Repealed. ] 
28-153. Allotment to after-born child in 

real estate. 
28-154. Allotment to after-born child in 

personal property. 
28-155. Allotment of personalty from pro- 

ceeds of realty. 
28-156. Effect of allotment of realty; con- 

tribution to equalize burden. 
. After-born child on allotment 

deemed devisee or legatee. 
58. Before settlement executor may 

have claimants’ shares in estate 

ascertained. 

28-158.1. Distribution of assets in kind in 

satisfaction of bequests and 
transfers in trust for surviving 

spouse. 

28-158.2. Agreements with taxing authori- 

ties to secure benefit of federal 

marital deduction. 

28-159. Legacy or distributive share recov- 

erable after two years. 

28-160. Payment to clerk after one year 

discharges representative pro tan- 

to. 

28-160.1. Special proceeding against un- 

known heirs or next of kin of 
decedent before distribution of 

estate. 

28-161. On payment clerk to sign receipt. 
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Article 17A. 

Uniform Simultaneous Death Act. 

Sec. 
28-161.1. Disposition of property where no 

sufficient evidence of survivor- 
ship. 

28-161.2. Beneficiaries of another person’s 
disposition of property. 

28-161.3. Joint tenants or tenants by the 
entirety. 

28-161.4. Insurance policies. 
28-161.5. Article does not apply if dece- 

dent provides otherwise. 
28-161.6. Uniformity of interpretation. 
28-161.7. Short title. 

Article 18. 

Settlement. 

28-162. Representative must settle after 
two years. 

Extension of time for final ac- 
counts when funds are in closed 
banks. 

Retention of funds to satisfy claims 
not due or in litigation. 

After final account representative 
may petition for settlement. 

Payment into court of fund due in- 

fant. 

28-163. 

28-164. 

28-165. 

28-166. 

28-167. [Repealed.] 
28-168. Parties to proceeding for settle- 

ment. 

28-169. When legacies may be paid in two 
years. 

28-170. Commissions allowed representa- 
tives; representatives guilty of 
misconduct or default. 

28-170.1. Counsel fees allowable to attor- 
neys serving as representa- 
tives. 

28-171. Liability and compensation of clerk. 

Article 19. 

Actions by and against Representative. 

28-172. Action survives to and against 
representative. 

28-173. Death by wrongful act; recovery 
not assets; dying declarations. 

28-174. Damages recoverable for death 
by wrongful act. 
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Sec. 
28-175. 

28-176. 

Actions which do not survive. 
To sue or defend in representa- 

tive capacity. 
Service on or appearance by one 

binds all. 
When creditors may sue on claim; 

execution in such action. 
Service by publication on executor 

without bond. 
Execution by successor in office. 
Action to continue, though letters 

revoked. 

28-177. 

28-178. 

28-179. 

28-180. 

28-181. 

Article 20. 

Representative’s Powers, Duties 
and Liabilities. 

28-182. Representative may maintain ap- 
propriate suits and proceedings. 

28-183. Representative may purchase for 
estate to prevent loss. 

28-184. Representatives hold in joint ten- 
ancy. 

28-184.1. Exercise of powers of joint per- 
sonal representatives by one 
or more than one. 

28-185. Representatives liable for devas- 
tavit. 

28-186. Nonresident executor to appoint 
process agent. 

28-187. Executor removing from State to 
appoint process agent. 

28-188. Nonresident’s failure to obey proc- 
ess ground for removal. 

28-189. Power to renew obligation; no per- 
sonal liability. 

28-190. Continuance of farming operations 
of deceased persons. 

Article 21. 

Construction and Application of Chapter. 

28-191. Where no time specified, reason- 
able time allowed; extension. 

28-192. Powers under will not affected. 

Article 22. 

Estates of Missing Persons. 

28-193 to 28-201. [Repealed.] 

ARTICLE 1. 

Probate Jurisdiction. 

§ 28-1. Clerk of superior court has probate jurisdiction.—The clerk 

of the superior court of each county has jurisdiction, within his county, to take 

proof of wills and to grant letters testamentary, letters of administration with the 
will annexed, and letters of administration, in cases of intestacy, in the following 

cases: 
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Editor’s Note—For case law survey on 
wills and administration, see 41 N.C.L. 
Rev. 530 (1963). 

Original Probate Jurisdiction Is Vested 
in Clerk—Original jurisdiction of pro- 
ceedings to probate a will is vested in the 
clerk. In re Will of Belvin, 261 N.C. 275, 
134 S.E.2d 225 (1964). 

Character of Powers and Jurisdiction. 
—The powers and jurisdiction exercised 
by the clerk pursuant to this section are 
not those of a servant or ministerial offi- 
cer or exercised as and for the superior 
court, but those of an independent tri- 
bunal of original jurisdiction. Edwards v. 
Cobb, 95 N.C. 4 (1886), followed in In re 
Styers’ Estate, 202 N.C. 715, 164 S.E. 
123 (1932). 

The clerk of the superior court is an 
independent tribunal of original jurisdic- 
tion in the exercise of his probate juris- 
diction. In re Will of Hine, 228 N.C. 405, 

45 S.E.2d 526 (1947). 
Jurisdiction Exclusive.—Jurisdiction to 

appoint an administrator of a deceased 
person, who has died intestate, and to 
issue letters for the administration of his 
estate is conferred by this section ex- 
clusively upon the clerk of the superior 
court of the county in which decedent was 
domiciled at or immediately previous to 
his death. Central Bank & Trust Co. v. 
Board of Comm'rs, 195 N.C. 678, 143 S.E. 
252 (1928). 

This section confers upon the clerk of 
the superior court exclusive and original 
jurisdiction of proceedings for the probate 
of wills. Brissie v. Craig, 232 N.C. 701, 62 
S.E.2d 330 (1950); Morris v. Morris, 245 
N.C. 30, 95 S.E.2d 110 (1956). 
The clerk of the superior court has ex- 

clusive original jurisdiction to take proofs 
of wills of persons dying domiciled within 
his county, and the jurisdiction of the clerk 
to take proof of a particular will is not 
affected by its loss or destruction before 
probate. Anderson y. Atkinson, 234 N.C. 
271, 66 S.E.2d 886 (1951). See Anderson v. 
Atkinson, 235 N.C. 300, 69 S.E.2d 603 
(1952); In re Will of Wood, 240 N.C. 134, 
81 S.FE.2d 127 (1954). 

The issue of whether an unprobated 
script is, or is not, a man’s last will can- 
not be properly brought before the su- 
perior court for determination in an ordi- 
nary civil action. Anderson vy. Atkinson, 
234 N.C. 271, 66 S.E.2d 886 (1951). See 

Anderson y. Atkinson, 235 N.C. 300, 69 

S.E.2d 603 (1952). 
But Authority to Appoint Administrator 

Is Limited by Section—Authority to ap- 
point an administrator is vested in the 
clerk of the superior court, but such au- 
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thority is limited to the instances set forth 
in this section. In re Scarborough, 261 N.C. 
565, 135 S.E.2d 529 (1964). 

Petition Invoking Jurisdiction—The ju- 
risdiction of the clerk as probate judge is 
invoked by petition disclosing the requisite 
jurisdictional facts filed by some person 
entitled to qualify as executor or admin- 
istrator. In re Estate of Pitchi, 231 N.C. 
485, 57 S.E.2d 649 (1950). 
When Jurisdiction Passes to Superior 

Court.—Where the respondents filed an- 
swer denying the petitioner’s averment 
that the script offered for probate was the 
last will and testament of the decedent, 
such denial raised an issue of devisavit vel 
non and necessitated transfer of the cause 
to the civil issue docket for trial by jury, 
in accordance with § 1-273. This being so, 
jurisdiction to determine the whole matter 
in controversy, as well as the issue of devi- 
savit vel non, passed to the superior court 
in term by authority of § 1-276. In re Will 

of Wood, 240 N.C. 134, 81 S.E.2d 127 

(1954). 
When Jurisdiction Presumed. — Where 

it is admitted that the plaintiff was regu- 
larly appointed administrator, it will be 
presumed that the clerk acted within his 
jurisdiction. Vance v. Southern R.R., 138 
N.C. 460, 50 S.E. 860 (1905). 

Summary Proceedings. — The proceed- 
ings of the clerk in respect to the exercise 
of his probate jurisdiction are summary 
in their nature. Edwards v. Cobb, 95 N.C. 

4 (1886). 
More than One Appointment. — When 

letters of administration are once issued 

to a person who qualified, the powers of 

the clerk in that respect are exhausted and 

the subsequent appointment of another 

person, before the first appointment is re- 

voked, is void. In re Bowman’s Estate, 121 

N.C. 373, 28 S.E. 404 (1897). 
Clerk May Vacate Order Admitting 

Will to Probate—The clerk of the 

superior court, in his probate jurisdiction, 

has the power to vacate a previous order 

admitting a will to probate in common 

form on motion aptly made, when it is 

clearly made to appear that the order of 

probate was improvidently granted, or 

that the court had been imposed upon and 

misled as to the essential and true condi- 

tions of the case. In re Smith’s Will, 218 

N.C. 161, 10 S.E.2d 676 (1940). 
May Adjudge Person Dead after Ab- 

sence for Seven Years.—While the death 

of intestate must be established as a juris- 

dictional fact to empower the clerk of the 

superior court to issue letters of adminis- 

tration under this section and § 28-5, the 

clerk may, upon evidence that a person has 



§ 28-1 

been absent from his domicile for seven 
years without being heard from by those 
who would be expected to hear from him, 
if living, adjudge that such person is dead 
and appoint an administrator of his estate. 
Carter v. Lilley, 227 N.C. 435, 42 S.E.2d 
610 (1947). 

Collateral Attack—When the clerk un- 
der this section has general jurisdiction of 
the subject matter of the inquiry, a decree 
appointing an executor or administrator 
may not be collaterally attacked. Fann v. 
North Carolina R.R., 155 N.C. 136, 71 S.E. 
81 (1911); Batchelor v. Overton, 158 N.C. 
395, 74 S.E. 20 (1912); Tyer v. J. B. Blades 
Lumber Co., 188 N.C. 268, 124 S.E. 305 
(1924). But where jurisdictional facts are 
lacking, it can be so attacked. Reynolds v. 
Lloyd Cotton Mills, 177 N.C. 412, 99 S.E. 
240 (1919). And see Vance v. Southern 
R.R., 138 N.C. 460, 50 S.E. 860 (1905). 

The facts very generally recognized as 
jurisdictional are stated in this section, 
and where, on application for letters of 
administration, these facts appear of rec- 
ord, the question of the qualification of 
the appointee cannot be collaterally as- 
sailed. Wharton v. New York Life Ins. Co., 
178 N.C. 135, 100 S.E. 266 (1919). The 
only exception to this rule is that it may 

be shown collaterally that the person for 
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whom an administrator has been appointed 
is not in fact dead, but is still living. Hines 
v. Foundation Co., 196 N.C. 322, 145 S.E. 
612 (1928). In such case, the order making 
the appointment being void, it may be at- 
tacked collaterally. Holmes v. Wharton, 
194 N.C. 470, 140 S.E. 93 (1927), citing 
Clark v. Carolina Homes, 189 N. C. 703, 
128 S.E. 20 (1925). 
A clerk has jurisdiction to appoint an 

administrator where the affidavit of the 
applicant presumes the death of the de- 
cedent from his absence of seven years 
and the lack of communication from him. 
The order and appointment can only be 
avoided by showing the person not to be 
in fact dead. Chamblee v. Security Nat'l 
Bank, 211 N.C. 48, 188 S.E. 632 (1936). 

Evidence that deceased was not domi- 
ciled in the county of the clerk, as re- 
quired by subdivision (1) of this section, 
was inadmissible in an action for wrongful 
death. Holmes v. Wharton, 194 N.C. 470, 

140 S.E. 93 (1927). 

The burden of proof to show jurisdic- 
tional facts rests upon the person apply- 
ing for letters. Reynolds v. Lloyd Cotton 
Mills, 177 N.C. 412, 99 S.E. 240 (1919). 

Cited in Mitchell v. Downs, 252 N.C. 430, 
113 S.E.2d 892 (1960). 

(1) Where the decedent at, or immediately previous to, his death was domi- 
ciled in the county of such clerk, in whatever place such death may 
have happened. 

Grant in Any Other County Void.— 
Where the facts stated in this subdivision 
exist, a grant in any county other than 
that prescribed by the subdivision is 
absolutely void. Collins v. Turner, 4 N.C. 
541 (1817); Johnson v. Corpenning, 39 
N.C. 216 (1845). 

The will of a resident of this State 
should be probated in the county of his 
domicile. In re Marks’ Will, 259 N.C. 326, 
130 S.E.2d 673 (1963). 

Domicile.—See Reynolds v. Lloyd Cotton 
Mills, 177 N.C. 412, 99 S.E. 240 (1919), 

contains an excellent discussion of “domi- 
cile’ as distinguished from “residence,” 
“inhabiting,” etc. See also In re Estate of 
Cullinan, 259 N.C. 626, 131 S.E.2d 316 
(1963). 
Change of County Lines.—The county 

referred to in this subdivision is the county 
at the time of the death of the decedent, 
and not the one subsequently formed by 
a change of county lines. Hannon v. 
Southern Power Co., 173 N.C. 520, 92 S.E. 
353 (1917). 

(2) Where the decedent at his death had places of residence in more than 
one county, the clerk of any such county has jurisdiction. 

(3) Where the decedent, not being domiciled in this State, died out of the 
State, leaving assets in the county of such clerk, or assets of such de- 
cedent thereafter come into the county of such clerk. 

Assets.—If the assets are bona notabilia 
(chattels or goods of sufficient value to 
be accounted for), they are sufficient to 
convey jurisdiction to the clerk. Hyman 
», Gaskins, 27 N.C. 267 (1844). 

The time and manner of bringing the 
assets into the jurisdiction are immaterial. 

8 

Shields v. Union Cent. Life Ins. Co., 119 
N.C. 380,:25 S.B. 951 (1896). 

Will of Nonresident May Be Probated 
Where Property Situated—When the will 
of a nonresident dying outside the State 
disposes of property in the State, the will 
may be offered for original probate before 
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the clerk of the county in which the prop- 
erty is situated. In re Marks’ Will, 259 
N.C. 326, 130 S.E.2d 673 (1963). 
Appointment of Administrator Is Au- 

thorized Although Only Asset Is Wrong- 
ful Death Claim.—The language of sub- 
division (3) authorizes the appointment of 
an administrator when deceased was not a 
resident of this State, did not die in this 
State, and had no assets in this State other 
than a right of action for wrongful death 
occurring outside the State but which can 
be enforced in the State because of the 
presence of the tort-feasor. In re Scar- 

borough, 261 N.C. 565, 135 S.E.2d 529 
(1964). 

Cu. 28. ADMINISTRATION—PROBATE JURISDICTION § 28-2 

Where Judgment in Personam Is Ob- 

tainable-—The fact that a personal repre- 
sentative can obtain a judgment in per- 
sonam on a cause of action for wrongful 
death which arose in another state is suffi- 
cient to authorize the clerk of the superior 
court to appoint an ancillary administra- 
tor under subdivision (3). In re Scar- 
borough, 261 N.C. 565, 135 S.E.2d 529 

(1964). 
Applied in In re Brauff’s Will, 

92, 100 S.E.2d 254 (1957). 
Cited in Price v. Askins, 212 N.C. 583, 

194 S.E. 284 (1937). 

DATEING G. 

(4) Where the decedent, not being domiciled in this State, died in the county 

of such clerk, leaving assets in the State, or assets of such decedent 

thereafter come into the State. 

Provided, that in all cases where the clerk of the superior court is interested 

in an estate, the judge of the superior court resident in the district or the judge 

of the superior court holding the courts of the county by regular or special as- 

signment shall have jurisdiction to take proof of wills and grant letters testa- 

mentary, letters of administration with the will annexed and letters of admin- 

istration in cases of intestacy, to audit and approve the accounts of executors and 

administrators, to make orders and to do any and all things in connection with 

the administration of estates which the clerk of the superior court might or could 

have done, had he not been interested in the estate. 

Cross References. — As to jurisdiction 
when clerk is disqualified, see § 31-12 and 
note, and also §§ 2-17 through 2-21. As to 
clerk’s power to remove executors and ad- 
ministrators, see § 28-32 and note. As to 
probate of wills generally, see § 31-12 et 

seq. 
In General. — Where decedents were 

not domiciled in this State, but died in- 
testate in Henderson County, leaving as- 
sets in the State, the clerk of the superior 
court of Henderson County had jurisdic- 
tion to grant letters of administration. In 
re Franks, 220 N.C. 176, 16 S.E.2d 831 

(1941). 
Cause of Action for Death by Wrong- 

ful Act Sufficient Asset.—Where a non- 

resident is killed in this State the cause of 
action for death by wrongful act is suf- 
ficient under this section as a basis for 
the grant of letters in the county where 
the injury and death occurred. Vance v. 

Southern R.R., 138 N.C. 460, 50 S.E. 860 

(1905); Fann v. North Carolina R.R., 155 

NEG2136,071 1S. S8te( 1911)‘ Seecnotes: to 
§§ 28-173, 28-174. 
Where death occurred as a result of a 

tort committed in this State, the cause of 
action given by the statutes of this State 

was an asset within the meaning of this 

section. In re Scarborough, 261 N.C. 565, 

135 S.E.2d 529 (1964). 
Cited in Edwards v. McLawhorn, 218 

N.C. 548, 11 S.E.2d 562 (1940). 

(5) Where the decedent, not being domiciled in this State, was at the time 

of his death a party to an action pending in the county of such clerk. 

Che Corer 4s ais GaGeP., 
501374 Reeves 16 C oe 
7655) 

ail ap 
s. 433; 1868-9, c. 113, s. 115; Code, 

1931, c. 165; 1943, c. 543; 1951, 

§ 28-2. Exclusive in clerk who first gains jurisdiction. — The clerk 

who first gains and exercises jurisdiction under this chapter thereby acquires 

sole and exclusive jurisdiction over the decedent's estate. (C. C. P., s. 434; Code, 

gelesns Rey. n6inl A> Ging Si 2s) 
Domicile in Two Counties—The pro- 

visions of this section apply even though 
the decedent at the time of his death was 
domiciled in two counties. And the juris- 

diction first acquired cannot be collater- 

ally impeached. Tyer v. J. B. Blades Lum- 

ber Co., 188 N.C. 274, 124 S.E. 306 (1924). 

Superior Court to Determine Proper 



§ 28-2.1 Cu. 28. ADMINISTRATION—LETTERS § 28-4 

Grant. — Where two clerks of different superior court, that court will determine 

counties have granted letters to different which of the letters were properly granted. 

parties, and the judgments granting them Tyer v. J. B. Blades Lumber Co., 188 N.C, 

have been respectively affirmed by the 274, 124 S.E. 306 (1924). 

S§ 28-2.1, 28-2.2: Repealed by Session Laws 1965, c. 815, s. 4. 

28-2.3. Domiciliary and ancillary probate and administration.— 

The domiciliary, or original, administration of the estates of all decedents domi- 

ciled in North Carolina at the time of death shall be under the jurisdiction of 

this State and of a proper clerk of the superior court in this State, and the orig- 

inal probate of all wills of such persons shall be in this State. Any administra- 

tion of the estate and any probate of a will of such decedents outside North 

Carolina shall be ancillary only. All assets, except real estate (but including pro- 

ceeds from the sale of real estate), subject to ancillary administration in a juris- 

diction outside North Carolina, shall, to the extent such assets are not neces- 

sary for the requirements of such ancillary administration, be transferred and 

delivered by the ancillary administrator to the duly qualified executor or admin- 

istrator in this State for administration and distribution by the domiciliary execu- 

tor or administrator, and the domiciliary executor or administrator in this State 
shall have the duty of collecting all such assets from the ancillary administrator. 
The receipt of the domiciliary executor or administrator shall fully acquit the 

ancillary administrator with respect to the assets covered thereby. The domi- 

ciliary executor or administrator in North Carolina shall have the exclusive right 

and duty to pay all federal and North Carolina taxes owed by the estate of such 

decedent and to make proper distribution of all assets including those collected 
from the ancillary administrator. (1963, c. 634.) 

ARTICLE 2. 

Necessity for Letters and Thew Form. 

§ 28-8. Letters must issue; immediate rights of family.—No person 
shall enter upon the administration of any decedent’s estate until he has obtained 
letters therefor, under the penalty of one hundred dollars, one half to the use of 
the informer and the other half to the State; but nothing herein contained shall 
prevent the family of the deceased from using so much of the crop, stock and pro- 
visions on hand as may be necessary, until the widow’s year’s support is assigned 
therefrom, as prescribed by law. (1868-9, c. 113, s. 93; Code, s. 1522; Rev., s. 
Ln Sad 

Penalty Not Incurred by Mere Posses- entered upon the administration of the 
sion—To incur the penalty provided by estate without first obtaining letters there- 
this section, something more must be for. Administration implies management, 
done than the mere taking of the prop- not the mere holding the possession of 
erty. Such taking may make the taker an property. Currie v. Currie, 90 N.C. 553 

executor de son tort, but it would not (1884). 
make him incur the penalty unless he 

§ 28-4. Executor de son tort.—Every person who receives goods or debts 
of any person dying intestate, or any release of a debt due the intestate, upon a 
fraudulent intent, or without such valuable consideration as amounts to the value 
or thereabout, is chargeable as executor of his own wrong, so far as such debts 
and goods, coming to his hands, or whereof he is released, will satisfy. (43 Eliz., 
c. 8; 1868-9, c. 113, s. 67; Code, s. 1494; Rev., s. 2; C. S., s. 4.) 
Time of Intermeddling—One who in- committed to’ him it entitles him to re- 

termeddles with goods of a decedent may tain. But an intermeddling after a grant 
be subject to liability as an executor de of administration does not make an ex- 

son tort although letters of administration ecutor de son tort, because he is answer- 
afterwards issue. If administration is able to the administrator. Norfleet v. Rid- 

10 
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dick, 14 N.C. 221 (1831); McMorine v. 14 N.C. 221 (1831); McMorine v. Storey, 

Storey, 20 N.C. 83 (1838). 20 N.C. 83 (1838). 
Character of Title—It is not the paper A fraudulent donee of personalty, which 

title merely that makes one an executor he has in his possession after the donor’s 

of his own wrong; it is the disposition, or death, is answerable as executor de son 

possession and occupation, of the effects. tort. Sturdivant v. Davis, 31 N.C: 365 

Bailey v. Miller, 27 N.C. 444 (1845). (1849). 
Intermeddling under Colorable Right.— Bailee, etc., of Fraudulent Donee. — If 

An intermeddling for which there is a a fraudulent donee of goods disposes of 

colorable right will not make a wrongful them to another who accepts them bona 

executorship. Turner v. Child, 12 N.C. 25 fide upon a purchase, or even to keep for 

(1826). the donee, the vendee or bailee would not 

Claim under Fraudulent Conveyance.— be an executor de son tort. Bailey v. 

One who sets up a claim to goods of an Miller, 27 N.C. 444 (1845). 

intestate under a fraudulent conveyance, Purchaser of Exempt Property.—A 

and thereby injures the sale of them, does purchaser of property exempt from ex- 

not render himself an executor de son ecution under the Homestead Act cannot 

tort. Barnard v. Gregory, 14 N.C. 223 be held liable as executor de son tort. 

(1831). But under such a conveyance, Winchester v. Gaddy, 72 N.C. 115 (1875). 

which is void as to creditors, he will be An infant of tender years cannot be ex- 

liable to the creditors of the estate as an  ecutor de son tort nor be sued as such. 

executor de son tort. Norfleet v. Riddick, See Bailey v. Miller, 27 N.C. 444 (1845). 

§ 28-5. Form of letters.—All letters must be issued in the name of the 

State, and tested in the name of the clerk of the superior court, signed by him, 

and sealed with his seal of office, and shall have attached thereto copies of the 

section of this chapter requiring an inventory to be filed within three months, 

and of the section requiring annual accounts to be filed. (C. C. P., ss. 471, 478; 

1271-2 "ce 4AG Code, ss. 1399, 2172" Rey. 8.50" .C.-95) 8.05) 

Cross Reference.—As to accounts to be 
filed, see § 28-117 and note. 

ARTICLE (0. 

Right to Administer. 

§ 28-6. Order in which persons entitled; nomination by person re- 

nouncing right to administer.—(a) Letters of administration, in case of 

intestacy, shall be granted to the persons entitled thereto and applying for the 

same, in the following order: 

The right to administer on the estate persons who take the surplus of the per- 

of an intestate is entirely statutory. Gen- sonal estate of an intestate under the stat- 

erally speaking, the right is given to the ute of distribution. In re Edwards’ Estate, 

surviving spouse, the next of kin, the 234 N.C. 202, 66 S.E.2d 675 (1951). 

creditors, and other persons legally com- Effect of Appointment Out of Order.— 

petent, in the order named. In re Ed- The appointment as administrator of a 

wards’ Estate, 234 N.C. 202, 66 S.E.2d 675 person other than the one designated by 

(1951). this section is not void, though the proper 

Persons primarily entitled to adminis- person has not renounced; but it may be 

tration shall assert their right and comply set aside in favor of such proper person 

with the law within six months after the provided he has not waived his right to 

death of the intestate, and a party inter- administer. Garrison v. Cox, 95 N.C. 353 

ested, wishing to quicken their diligence (1886). 

within that time, must do so by citation Where the executor dies, the next of 

as prescribed by statute, or if a person, kin, in the order named in the statute, or 

not preferred, applied for administration his appointee, is entitled to administration 

within six months, he must produce the with the will annexed, in preference to the 

written renunciation of the person or highest creditor. Little v. Berry, 94 N.C. 

persons having prior right. Royals v. 433 (1886). 

Baggett, 257 N.C. 681, 127 S.E.2d 282 Only Child of Decedent Who Left No 

(1962). Widow. — Since the decedent left no 

The term “next of kin” means those widow, the petitioner, as his only child, 

11 
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would take the entire surplus of his per- 
sonal estate under subdivision four of 
former § 28-149, since repealed [now see 
§ 29-1 et seq.]. In consequence, the peti- 
tioner was the sole next of kin, and as 
such is the party primarily entitled to ad- 
ministration. Moreover, he had made 
timely application to the proper clerk, for 

Cu. 28. ADMINISTRATION—RIGHT TO ADMINISTER § 28-6 

appointment as administrator. These things 
being true, the petitioner had absolute legal 
right to receive letters of administration, 
unless he was disqualified. In re Edwards’ 

Estate, 234 N.C. 202, 66 S.E.2d 675 (1951). 

Cited in In re Estate of Pitchi, 231 N.C. 
485, 57 S.E.2d 649 (1950). 

(1) To the husband or widow, except as hereinafter provided. 

Cross Reference—For appointment of 
widow under twenty-one, see note to 
§ 28-8, subdivision (1). 

Estoppel against Widow. — Though the 
widow has a prior right to administration 
over a brother of the decedent, where it 
appears that at the time the letters were 

duly granted to the brother she had 

shown no disposition to set up her right 

before the clerk, the appointment of the 
brother will stand. Tyer v. J. B. Blades 
Lumber Co., 188 N.C. 268, 124 S.E. 305 

(1924). 

(2) To the next of kin in the order of their degree, where they are of dif- 

ferent degrees; if of equal degree, to one or more of them, at the 

discretion of the clerk. 

Right Not Absolute or Exclusive-——The 
right of the next of kin to letters of ad- 
ministration is not absolute and exclusive; 
and if the next of kin do not apply for 
letters of administration or fail to give 
bond, some other person may be ap- 
pointed. Stoker v. Kendall, 44 N.C. 242 
(1853). 

Clerk’s Discretion. — Where there are 
several persons entitled in equal degree 
to administer, the clerk may select the 
one who, in his discretion, is most fit. 

Garrison v. Cox, 95 N.C. 353 (1886). 
Next of Kin Best Qualified Should Be 

Selected.—The next of kin of a deceased 
person, after the widow, have the right, 
amongst themselves, of administration; 

but this right is not vested in one more 
than another, and the degree of propin- 
quity does not give a legal priority. The 
court should select from the class, the 
person best qualified to take care of the 
estate. Atkins v. McCormick, 49 N.C. 274 

(1857). 
Between brothers, administration will 

be committed to the one most interested 
in executing it faithfully. Moore v. Moore, 
12 N.C. 352 (1827). 

Illiteracy of Next of Kin.—If none of 
the next of kin can read or write, it is 
proper for the clerk to refuse to appoint 
any one of them. In re Saville, 156 N.C. 
172 wt 245 Hoes (191 bas 

(3) To the most competent creditor who resides within the State, and proves 

his debt on oath before the clerk. 
Creditor Postponed to Next of Kin.— 

If, owing to some incapacity, administra- 
tion cannot be granted to the nearest of 

kin, it shall be granted to the next after 
him, qualified to act, and the creditor shall 
be postponed, if such next of kin claims 
the right to administer within the time 
prescribed. Carthey v. Webb, 6 N.C. 268 
(1818), 

Assignee after Death Not a Creditor.— 
An assignment of debts of a person after 
his death does not make the assignee such 
a creditor as to entitle him to administer 
the estate of the deceased. Pearce v. Cast- 

Lixd Bae N eae C1860) 
Applied in Price v. Askins, 212 N.C. 583, 

194 S.E. 284 (1937). 

(4) To any other person legally competent. 
Cross References.—As to who may act 

in the event the executor fails to apply to 
have the will proved, see § 31-13. As to 
public administrator, see § 28-20. 

Possessor of Insurance Policy. — The 
possession of a policy of life insurance 

authorizes the possessor to administer on 
the estate of the assured, a nonresident. 

Page v. Life Ins. Co., 131 N.C. 115, 42 
S.E. 543 (1902). See Shields v. Union Cent. 
Life Ins. Co., 119 N.C. 380, 25 S.E. 951 
(1896). 

(b) Any person who renounces his right to qualify as administrator may at 
the same time nominate in writing some other qualified person to be named as 
administrator, and such designated person shall be entitled to the same priority 
of right to qualify as administrator as the person making the nomination. Pro- 

12 
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vided, that the qualification of the appointee shall be within the discretion of the 

eles tofvcourte (| Ris G.-c 4Giesen ar Ce CanP.y9820456 38. 1868-9, 02 113, 48...115; 

Code; 6) 1676s Revs) s.. 3G bye: 1949). 22¢) 

Cross Reference. — As to waiver by 
legatee of right to nominate administrator 
c.t.a., see note to § 28-22. 

Editor’s Note—For brief comment on 
the 1949 amendment, see 27 N.C.L. Rev. 
413. 

The proviso in subsection (b) of this 
section means that the clerk in his sound 
discretion may refuse to issue letters of 
administration to a nominee if and when 
it is made to appear that, regardless of his 
personal competency, the nominee’s rela- 
tion to the interested parties and the es- 
tate is such that the clerk does not con- 
sider him a proper party to administer 
the estate. Obviously, the word “ap- 
pointee” as used in the proviso refers to a 
person nominated for appointment in ac- 
cordance with the prior provisions of this 
statute. In re Cogdill’s Estate, 246 N.C. 
602, 99 S.E.2d 785 (1957). 

Right to Renounce and Nominate An- 
other for Appointment Recognized be- 
fore Amendment. — Before the 1949 
amendment there was no express pro- 
vision requiring the clerk to recognize the 
right of one belonging to a preferred class 

§ 28-7. Husband to administer 

to renounce his right to qualify and at the 
same time nominate another for appoint- 
ment in his stead, but this construction 
was uniformly applied by the courts and 
had become firmly embedded in the law of 
administration in North Carolina. In re 
Estate of Smith, 210 N.C. 622, 188 S.E. 
202 (1936). 

Nominee of Next of Kin.—Before the 

1949 amendment the nominee of de- 
ceased’s nearest of kin would be ap- 
pointed administrator, if a fit and suitable 
person, as against those of lesser degree 
of kinship, provided that no person of the 
same class as the next of kin renouncing 
the right filed a personal application for 
appointment. In re Estate of Smith, 210 
N.C. 622, 188 S.E. 202 (1936). 

Appointee of Next of Kin Residing 
Abroad.—Before the 1949 amendment it 
was held that when the next of kin resided 
abroad, it was in the power and was the 
duty of the court to grant administration 
to the appointee of such next of kin. 
Smith v. Munroe, 23 N.C. 345 (1840). See 
Ritchie v. McAuslin, 2 N.C. 220 (1795). 

wife’s estate; right in surplus.—lIf 
any married woman dies wholly or partially intestate, the surviving husband shall 
be entitled to administer on her personal estate, and shall hold the same, subject 
to the claims of her creditors and others having rightful demands against her, 
to his own use, except as hereinafter provided. If the husband dies after his wife, 
but before administering, his executor or administrator or assignee shall receive 

the personal property of the said wife, as a part of the estate of the husband, 
subject as aforesaid, and except as provided by law. (1871-2, c. 193, s. 32; Code, 
oml479>Revsiis) 42.Gu S387.) 

This section and § 28-149 must be con- 
strued in pari materia as separate parts of 
a single scheme of devolution. Wachovia 
Bank & Trust Co. v. Shelton, 229 N.C. 150, 
48 S.E.2d 41 (1948). 

Exclusive Right to Administer. — The 
statute of distribution does not apply to 

the estate of a feme covert dying intestate, 
and the husband is entitled to administer 
for his own benefit. Any other person ad- 
ministering is in equity considered as a 
trustee for the husband with respect to 
the residue after payment of debts. Hop- 
piss v. Eskridge, 37 N.C. 54 (1841). 

Wife Intestate or Testate—A husband 
has the right to administer the estate of 
his wife, whether she dies intestate or 
leaves a will without naming an executor. 

In re Meyer’s Estate, 113 N.C. 545, 18 S.E. 
689 (1893). 

Transfer of Right. — He may transfer 

this right to another by appointment, or 
may cause another to be associated with 
him. And the right is not affected by the 
filing and probating in common form of 
a writing purporting to be the will of the 
wife. In re Meyer’s Estate, 113 N.C. 545, 
18 S.E. 689 (1893). 

Death of Husband before Administer- 
ing.—If the husband dies after his wife, 
without having administered, there is no 
authority to appoint an administrator up- 
on her estate. In such a case the repre- 

sentative of the husband is to administer 
the wife’s estate. Wooten v. Wooten, 123 

N.C. 219, 31 S.E. 491 (1898). 
Husband’s Administrator as against 

Wife’s Administrator—Where a legacy is 
given to a trustee for the use of a married 
woman who dies without receiving the 
same, the personal representative of the 
husband (the husband surviving the wife, 
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but dying before receiving the legacy in 

his wife’s favor) is entitled to the legacy 
as against the wife’s administrator. Cole- 
man v. Hallowell, 54 N.C. 204 (1854). 

Husband Becoming Non Compos Men- 
tis—Where a husband has qualified as 

the administrator of his deceased wife 

but is removed on account of his since be- 

coming non compos mentis, the adminis- 

trator de bonis non, of the wife and 

guardian of the husband, is entitled to her 

assets, to be held by him for the benefit of 

the husband. Neill v. Wilson, 146 N.C. 242, 
59 S.E. 674 (1907). 

If there is no child, the husband takes 
the whole personal estate of his wife who 

dies intestate. Wachovia Bank & Trust Co. 

v. Shelton, 229 N.C. 150, 48 S.E.2d 41 

(1948). See § 28-149 and note. 

Realty under Equitable Conversion.— 

Where a wife devised real property which 

by the doctrine of equitable conversion 

is reduced to personalty, her husband, 

after her death, is, under this section, 

entitled to the estate as personalty, sub- 

ject to demands of creditors. McIver v. 

McKinney, 184 N.C. 393, 114 S.E. 399 

(1922). 
Wife’s Estate in Remainder. — Where 

wife, a remainderman in personal prop- 

erty after a life estate, dies before the life 

tenant, her administrator upon the death 
of life tenant will be entitled to such prop- 
erty for the benefit of her husband. Col- 
son v. Martin, 62 N.C. 125 (1867). 

Annuity Payable to Wife.—Where the 

beneficiary of an annuity dies intestate 

before the death of the testator, leaving a 

Cu. 28. ADMINISTRATION—RIGHT TO ADMINISTER § 28-8 

husband, the bequest which vests an in- 
erest in such beneficiary shall be paid to 
her husband. In re Shuford’s Will, 164 

N.C. 133, 80 S.E. 420 (1913). 
Insurance Policies upon Husband’s Life. 

—Insured named his wife as beneficiary 
in policies of insurance on his life. His 
wife predeceased him. There were no chil- 
dren born to the marriage. Upon the wife’s 
death the husband was entitled to the 
wife’s vested interest in the policies, even 
before reducing same to possession by ad- 
ministration, the provision of this section 
not having been modified by former § 28- 
149, since repealed [now see § 29-1 et seq.], 
in cases in which there are no surviving 
children; and upon the husband’s death his 
heirs are entitled to the distribution of the 
proceeds of the policies. Wilson v. Wil- 
liams, 215 N.C. 407, 2 S.E.2d 19 (1939). 

Partial Intestacy as to Damages for 
Wrongful Death—Where a wife dies by 
wrongful act the recovery therefor is not 
a part of her personal assets. And where 
she has left a will disposing of all her 
property and naming another executor, 
her husband may not administer upon the 
theory that the wife died “partially in- 
testate’ as to damages recoverable for 
wrongful death. Hood v. American Tel. & 
Tel. Co., 162 N.C. 92, 77 S.E. 1094 (1913). 

Applied in National Bank v. Gilmer, 116 
N.C. 684, 22 S.E. 2 (1895), for the protec- 
tion of creditors where there was an unful- 
filled verbal executory contract that prop- 
erty was to be held in trust for children. 

Cited in In re Estate of Wallace, 197 
N.C. 334, 148 S.E. 456 (1929). 

§ 28-8. Disqualifications enumerated.—The clerk shall not issue letters 

of administration or letters testamentary to any person who, at the time of ap- 

pearing to qualify— 
(1) Is under the age of twenty-one years. 

A widow under 21 is not eligible to ap- 
pointment as administratrix. The court 
may, however, appoint an administrator 
during her minority and, on arriving at 
full age, grant her the administration; or 

it may give the office to her appointee. 
Wallis v. Wallis, 60 N.C. 78 (1863). 

Cited in In re Covington’s Will, 252 N.C. 
551, 114 S.E.2d 261 (1960). 

(2) Isa nonresident of this State; but a nonresident may qualify as executor. 

Cross Reference.—As to ineligibility of 
foreign corporation to qualify as executor, 
administrator, etc., in this State, see § 55- 

132. 

Editor’s Note.—Until the Revisal of 
1905, this subdivision disqualified “an alien 
who is a nonresident of this State.” And 
prior to 1868 there was no disqualification 
imposed upon aliens or nonresidents. It 
was formerly held that if a nonresident 
administrator took the oath and gave the 
bond required by law, he was not included 

14 

in the disqualifications of this section. See 
Moore v. Eure, 101 N.C. 11, 7 S.E. 471 
(1888). 
Nonresident Executor.—It is not a valid 

defense to a suit brought by an executor 
that such executor was a nonresident. 
Batchelor v. Overton, 158 N.C. 395, 74 
S.E. 20 (1912). 

Nonresident Disqualified as Administra- 
tor—A nonresident cannot be appointed 
an administrator; nor, having been ap- 
pointed in the state of his intestate’s resi- 
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dence, can he sue in the courts of this 
State. Hall v. Southern R.R., 146 N.C. 345, 
59 S.E. 879 (1907); In re Estate of Banks, 
213 N.C. 382, 196 S.E. 351 (1938). 

Nonresidence and Adverse Interests.— 
Findings that an administrator had moved 
from the jurisdiction of this State and had 
interests antagonistic to the estate is 
sufficient to support the clerk’s order re- 
voking letters of administration. In re 
Sams” Estate, 236 N.C. 228, 72°S.H.ed 427 
(1952). 

(3) Has been convicted of a felony. 

Cu. 28. ADMINISTRATION—RIGHT TO ADMINISTER § 28-13 

Public administrator cannot be removed 
at the instance of nonresidents who have 
no right of appointment as administrator 
in consequence of not having the right to 
administer upon the estate in this State. 
Boynton v. Heartt, 158 N.C. 488, 74 S.E. 
470 (1912). 

Right to Nominate Depends upon the 
Right to Administer—See Boynton v. 
Heartt, 158 N.C. 488, 74 S.E. 470 (1912). 

(4) Is adjudged by the clerk incompetent to execute the duties of such trust 
by reason of drunkenness, improvidence or want of understanding. 

Finding of Incompetency Based on Un- 

disclosed and Unrecorded Information.— 
Where the record shows that the conclu- 
sion of the clerk as to the alleged incom- 
petency of the petitioner rests upon un- 
disclosed and unrecorded information ob- 
tained by the clerk from third persons 
outside of court in the absence of the pe- 
titioner and his counsel, who were not ap- 
prised of the identity of such third per- 
sons or accorded any opportunity to cross- 
examine or confute them, the refusal of 
the clerk to issue letters of administration 
to the petitioner is error. In re Edwards’ 
Estate, 234 N.C. 202, 66 S.E.2d 675 (1951). 

Illiteracy as Incompetency.—Under this 
provision a person who cannot write or 
read, and has no experience in keeping 
accounts or in settling estates, is “‘in- 
competent.” Stephenson vy. Stephenson, 
49 N.C. 472 (1857). 

Collateral Attack for Disregard of This 
Subdivision—When, in disregard of the 
requirements of this subdivision, letters 
are issued to a foreign executor, this is a 
mere irregularity and cannot be collater- 

ally attacked in an action by the executor. 
Batchelor v. Overton, 158 N.C. 395, 74 S.E. 
20 (1912). 

(5) Fails to take the oath or give the bond required by law. 
(6) Has renounced his right to qualify. (C. C. P., s. 457; Code, ss. 1377, 

MWeaop babe ZAG PAI to Ap peladl Gs here d eM 

§ 28-9. Effect of disqualification of person entitled.—Where an 
executor named in the will, or any person having a prior right to administer, is 
under the disqualification of nonage, or is temporarily absent from the State, such 
person is entitled to six months, after coming of age or after his return to the 
State, in which to make application for letters testamentary, or letters of admin- 
isiratior., (.i,,0,, cr40, S25 GrGab.. ss. 452/460 Code ss;1379,:2165.; Rev., 
Su (5, 9.9.09, ) 
Widow’s Minority. — The court may 

appoint an administrator during a widow’s 
minority and, on her arriving at full age, 
grant her the administration. Wallis v. 

ply for letters at any time prior to the ap- 
pointment of a public administrator, even 
though six months’ period has elapsed, 
they will have priority to administer un- 

Wallis, 60 N.C. 78 (1863). 
Application after Lapse of Six Months. 

—If those entitled to administration ap- 

§§ 28-10 to 28-12: Repealed by Session Laws 1961, c. 210, s. 2. 
Cross Reference.—For provisions cover- 

ing the subject matter of repealed sec- 
tions, see §§ 31A-1 to 31A-15. 

less otherwise disqualified. In re Bailey’s 
Will, 141 N.C. 193, 53 S.E. 844 (1906). 

§ 28-13. Executor may renounce.—Any person appointed an executor 
may renounce the office by a writing signed by him, and on the same being ac- 
knowledged or proved to the satisfaction of the clerk of the superior court, it 
shall be filed. (C. C. P., s. 450; Code, s. 2163; Rev., s. 10; C. S., s. 13.) 
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Cross Reference—As to resignation of 

executor or administrator, see § 36-9 et 

seq. 
Common Law and Present Rule.—At 

common law an administrator or executor 

who qualified and entered upon the per- 

formance of his duties had no right to 
resign his office at his own convenience. 
Nor can he resign now except for causes 
specified in the statute or for equivalent 
causes. McIntyre v. Proctor, 145 N.C. 288, 
59 S.E. 39 (1907). See Washington v. 
Blunt, 43 N.C. 253 (1852). 

Time of Renunciation—An executor 
may, by permission of the superior court, 
renounce all right to the executorship and 
withdraw from a suit. Sawyer v. Dozier, 

27 N.C. 97 (1844). 
A court of probate may accept this re- 

nunciation at any time before the executor 
intermeddled with the effects of his testa- 
tor, even after he has proved the will. 
Mitchell v. Adams, 23 N.C. 298 (1840). 

The same rule applies to an executor of 

an executor under a prior will. Mitchell v. 
Adams, 23 N.C. 298 (1840). 

But after probate an executor cannot 

renounce at his own pleasure, and must 
do so by leave of the court. Mitchell v. 
Adams, 23 N.C. 298 (1840). 

Revocation of Letters for Cause Only.— 
The clerk should revoke letters testamen- 
tary, where the executor has entered upon 

performance of his duties, only by reason 
of some unfitness or unfaithfulness on the 
part of trustee, and never simply because 
the parties desire it. McIntyre v. Proctor, 
145 N.C. 288, 59 S.E. 39 (1907). 

Cx. 28. ADMINISTRATION—RIGHT TO ADMINISTER § 28-15 

Renunciation Must Appear of Record.— 

Renunciation of the executor must appear 

of record to enable the court to appoint 
an administrator with the will annexed. 
Springs v. Irwin, 28 N.C. 27 (1845). 

Renunciation by Some of Several._— 
Where there are several persons of the 
same class entitled to administer, renun- 
ciation by some of them does not affect 
the rights of those not renouncing to ad- 
minister. In re Jones’ Estate, 177 N.C. 337, 
98 S.E. 827 (1919). 

Retraction of Renunciation.—A renounc- 
ing executor may retract his renunciation 
at any time before administration granted, 
and then administer. Any intermeddling 
with the estate before qualifying is evi- 
dence of such retraction. Davis v. Inscoe, 

84 N.C. 396 (1881). 

Right of Reinstatement.—There are de- 
cisions that an executor who has renounced 
can, under some circumstances, come in 
and qualify. See Davis v. Inscoe, 84 N.C. 
396 (1881); Wood v. Sparks, 18 N.C. 389 
(1835). But there is no case in which he 
has renounced with the formalities of this 
statute and afterwards has qualified, cer- 
tainly not after the lapse of twenty years. 
Ryder v. Oates, 173 N.C. 569, 92 S.E. 508 

(1917). 

Powers of Administrator c.t.a.—After 
renunciation by the executor, the adminis- 
trator with the will annexed is competent 

to exercise the executor’s powers under 
the will. Saunders v. Saunders, 108 N.C. 
327, 12 S.E. 909 (1891). 

§ 28-14. Renunciation of prior right required.—When any person 

applies for administration, and any other person has prior right thereto, a writ- 

ten renunciation of the person or persons having such prior right must be pro- 

duced and filed with the clerk. (C. C. P., s. 459; Code, s. 1378; Rev., s. 11; C. 

Se sl4s) 

Expression of Intent Insufficient—The 
mere expressed intent of a person entitled 
to administration by prior right that he 

administration is no valid renunciation. 

Williams v. Neville, 108 N.C. 559, 13 S.E. 
240 (1891). 

would not have anything to do with the 

§ 28-15. Failure to apply as renunciation.—If any person, entitled to 
letters of administration, fails or refuses to apply for such letters within thirty 

days after the death of the intestate, the clerk, on application of any party in- 

terested, shall issue a citation to such person to show cause, within twenty days 

after service of the citation, why he should not be deemed to have renounced. If, 
within the time named in the citation, he neglects to answer or to show cause, 

he shall be deemed to have renounced his right to administer, and the clerk must 

enter an order accordingly, and proceed to grant letters to some other person. 
If no person entitled to administer applies for letters of administration on the 
estate of a decedent within six months from his death, then the clerk may, in 
his discretion, deem all prior rights renounced and appoint some suitable per- 
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§ 28-16 Cu. 28. ADMINISTRATION—RIGHT TO ADMINISTER § 28-16 

son to administer such estate. (C. C. P., s. 460(a); 1868-9, c. 203; Code, s. 
roe0 wRevaissi ge Ca S3sh 15) 

Cross Reference.—See note to § 28-20. 
In General.—The true intent and mean- 

ing of this and the previous section is that 

the persons primarily entitled to adminis- 
tration may have six months after the 
death of the intestate to assert their rights 
and comply with the law; and a party 
wishing to quicken their diligence within 
that time must do so by citation—he may 
not, by obtaining letters within six months, 
deprive the party primarily entitled to ad- 
ministration should such party apply for 
letters before the expiration of the six 
months’ period. Williams v. Neville, 108 
N.C. 559, 13 S.E. 240 (1891). 

Persons primarily entitled to adminis- 
tration shall assert their right and comply 
with the law within six months after the 
death of the intestate, and a party in- 
terested, wishing to quicken their dili- 
gence within that time, must do so by 
citation as prescribed by statute, or if a 
person, not preferred, applied for admin- 
istration within six months, he must pro- 
duce the written renunciation of the per- 
son or persons having prior right. Royals 
v. Baggett, 257 N.C. 681, 127 S.E.2d 282 
(1962). 
Applicable to Intestacy Only.—The pro- 

visions of this section contemplate cases 
of intestacy. Hence in cases of testacy 
where no executor is appointed in the will, 
the rights of the parties to administer are 
governed by § 28-6, without reference to 
the six months’ limitation contained in this 
section. In re Jones’ Estate, 177 N.C. 337, 
98 S.E. 827 (1919). 

Right to Administer Not Absolute or 
Exclusive.—The right of next of kin to let- 
ters of administration is not absolute and 
exclusive, but dependent upon their proper 
and due application therefor and their giv- 
ing bond and security as the law requires. 
Stoker v. Kendall, 44 N.C. 242 (1853). 

Unreasonable Delay.—No one who has 
precedence in a claim for letters loses such 

rights by delay merely, but by unreason- 
able delay, which is a matter of law. 
Hughes v. Pipkin, 61 N.C. 4 (1866). 
Renunciation Presumed after Six 

Months. — After the expiration of six 
months from the death of the decedent, 
those entitled to prior rights having failed 
to apply, all rights of preference may be 
treated as renounced, and a suitable person 

to administer upon the estate may be ap- 
pointed. Hill v. Alspaugh, 72 N.C. 402 
(1875). 
Appointment within Six Months.—If the 

next of kin, in answer to citation, names 
his appointee, and such person, after ap- 
pointment, fails to qualify, then, though 
six months have not expired, the clerk is 
authorized to appoint another. Williams 
v. Neville, 108 N.C. 559, 13 S.E. 240 (1891). 

Effect of Appointment.—Where the clerk 

has appointed an administrator under this 

section, a debtor of the estate cannot main- 
tain the position that the appointment of 
a public administrator was necessary to 
receive payment of the debt. Brooks v. 
B Fe Clement:Co., 201 N.C.-768, 161. S.B. 
403 (1931). 
Appointment Not Revoked after Six 

Months.—If the parties who have prece- 
dence to administer fail to apply within 
six months from death of the deceased, an 

appointment by the clerk of a proper per- 
son after that period will not be revoked. 
Withrow v. DePriest, 119 N.C. 541, 26 S.E. 
110 (1896). 

Failure to Apply within Six Months— 
Public Administrator—Though it is the 
duty of the public administrator to apply 
after six months, if, before his appointment 
at any time, even after six months, persons 
prior in rights to administer apply, they 
are entitled to appointment. In re Bailey’s 
Will, 141 N.C. 193, 53 S.E. 844 (1906). 

Cited in In re Estate of Loflin, 224 N.C. 
230, 29 S.E.2d 692 (1944); In re Edwards’ 
Estate, 234 N.C. 202, 66 S.E.2d 675 (1951). 

§ 28-16. Person named as executor failing to qualify or renounce. 
—When only one executor is appointed in a will and the person so appointed 
fails to qualify or renounce within thirty days after the will is admitted to pro- 
bate, or when more than one executor is appointed in a will and all of the persons 
so appointed fail to qualify or renounce within thirty days after the will is ad- 
mitted to probate, the clerk of the superior court on his own motion may issue, 
or on application of any interested party shall issue, a citation to each such per- 
son to show cause why he should not be deemed to have renounced. If, upon ser- 
vice of the citation, he does not qualify or renounce within such time, not ex- 
ceeding thirty days, as is allowed in the citation, an order must be entered by the 
clerk decreeing that such person has renounced his appointment as executor. 

Where more than one executor is appointed in any last will and testament duly 
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§ 28-17 Cu. 28. ADMINISTRATION—PUBLIC ADMINISTRATOR § 28-19 

probated in any court of this State, and one or more of such executors shall 

have qualified before the clerk of such court, and the other executor or executors 

shall have failed, within thirty days thereafter to qualify or shall have renounced 

in writing, then the qualifying executor or executors shall be clothed with all 

the powers, rights and duties, and be subject to all the obligations imposed up- 

on all of said executors, in and by the terms of said will and the laws of this 

State, in like manner as if the nonqualifying executor or executors had not been 

named in said will. This paragraph shall apply to all wills heretofore or hereafter 

probated. (C. C. P., s. 451; Code, s. 2164; Rev., s. 13; C. S., 

183 19535ce/ousw ie) 
Cross References.—See § 28-20 and note. 

As to exercise of powers of joint personal 

representatives by one or more than one, 

see § 28-184.1. 
Editor’s Note.—Section 2 of the 1953 

amendatory act, which rewrote the first 

sentence, provided: “This act shall apply 

only in the case of wills admitted to pro- 

bate on and after July 1, 1953, and wills 

admitted to probate prior to July 1, 1953, 

shall be governed by the law in existence 
at the time of admission to probate.” 

Sel Gea Sod aac 

For brief comment on the 1953 amend- 

ment, see 31 N.C.L. Rev. 377 (1953). 
Sale by One of Joint Executors.—If one 

of the joint executors fails to qualify, a 

sale of lands by the one qualifying is suffi- 

cient to pass the estate, without its appear- 

ing that the other either has renounced the 

executorship or refused to join in the sale. 

Wood v. Sparks, 18 N.C. 389 (1835). 

Cited in In re Brauff’s Will, 247 N.C. 
92, 100 S.E.2d 254 (1957). 

ARTICLE 4. 

Public Administrator. 

§ 28-17. Appointment and term.—There may be a public administra- 

tor in every county, appointed by the clerk of the superior court for the term of 

four years. (1868-9, c. 113; Code, s. 1389; Rev., s. IS CS) aso b/eole eels) 

Property Right—The public adminis- 
trator’s office is a property right which can- 
not be divested without due process of 
law. Trotter v. Mitchell, 115 N.C. 190, 20 
S.E. 386 (1894). 

Not an Office within Constitutional Pro- 

hibition—A public administrator is not a 
holder of a public office within the consti- 
tutional prohibition against holding more 
than one office, and hence a quo warranto 
proceeding will not lie against him simply 
because he is also holding the office of 

recorder. State v. Smith, 145 N.C. 476, 59 
S.E. 649 (1907). 

Mistake of Clerk as to Term.—The ap- 
pointment of a public administrator is for 
the time specified in the section, and is 
not affected by a mistake of the clerk in 
stating in the appointment that it was for 
the unexpired term of his predecessor, or 
fixing the term of the new appointee for 
less period. Boynton v. Heartt, 158 N.C. 
488, 74 S.E. 470 (1912). 

§ 28-18. Oath.—The public administrator shall take and subscribe an oath 

(or affirmation) faithfully and honestly to discharge the duties of his trust; and 

the oath so taken and subscribed must be filed in the office of the clerk of the 

superior court. (1868-9, c. 113, ss. 2, 5; Code,.s, 1393: Rev., 619" CS cs) 

Cross Reference.—As to form of oath, 

see § 11-11. 

§ 28-19. Bond.—The public administrator shall enter into bond, payable 

to the State of North Carolina, with two or more sufficient sureties to be justified 

before and approved by the clerk, or with a duly authorized surety company, in 

the penal sum of four thousand dollars ($4,000.00), conditioned upon the faith- 

ful performance of the duties of his office and obedience to all lawful orders of 

the clerk or other court touching the administration of the several estates that 

may come into his hands and such bonds, if executed by individual sureties, 

shall be renewed every two years. Whenever the aggregate value of the per- 

sonal property belonging to the several estates in the hands of the public ad- 
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ministrator exceeds one half of his bond, if the bond is signed by personal sure- 
ties, or three-fourths of his bond, if the bond shall be executed by a duly au- 
thorized surety company, the clerk shall require him to enlarge his bond in an 
amount so as to cover at all times at least double the aggregate of the assets of 
the estates in the hands of said public administrator if the bond is signed by 
personal sureties or one and one-third times the assets if the bond shall be exe- 
cuted by a duly authorized surety company. If the personal property of any 
decedent is insufficient to pay his debts and the charges of administration and it 
becomes necessary for the said public administrator to apply for the sale of real 
estate for assets, upon the signing of a judgment ordering the said sale by the 
clerk of the superior court, or any other court, the clerk shall include the value 
of the real estate proposed to be sold in the aggregate value of the property be- 
longing to the several estates in the hands of the public administrator. When- 
ever the aggregate value of the personal property and the real estate that the 
said administrator has been authorized to sell exceeds one half of his bond, if 
the bond is executed by personal surety, or three-fourths of his bond if the bond 
shall be executed by a duly authorized surety company, the clerk shall require 
him to enlarge his bond as hereinbefore provided as though the aggregate con- 
sisted only of personal property. (1868-9, c. 113, ss. 2, 3, 4; Code, ss. 1390, 
Bovd loge severcmoc0* L915 cr21O cma ns. 19s 1941 \'C.243)) 

Local Modification.—Forsyth: 1945, c. 
58; Wake: 1957, c. 636. 

Removal for Failure to Renew Bond.— 
A public administrator cannot be removed 
for failure to renew his bond without being 

notified to show cause. Trotter v. Mitchell, 
115 N.C. 190, 20 S.E. 386 (1894). 

Quoted in In re Brinson, 73 N.C. 278 
(1875). 

§ 28-20. When to obtain letters.—The public administrator shall apply 
for and obtain letters on the estates of deceased persons in the following cases: 

(1) When the period of six months has elapsed from the death of any dece- 
dent, and no letters testamentary, or letters of administration or col- 
lection, have been applied for and issued to any person. 

Due Qualification Prerequisite—A pub- 
lic administrator acquires no rights or in- 
terest to administer an estate until he is 

qualified after the period allowed to the 
relatives to qualify in the order prescribed. 
In re Neal’s Will, 182 N.C. 405, 109 S.E. 
70 (1921). 

Six Months Is Reasonable Time to Ap- 
ply for Appointment of Administrator.— 
Construing this section and §§ 28-15 and 
28-16 together, the legislative intent is 
manifest that six months after the death 
of testator is a reasonable time within 
which application should be made, in 
proper instances, for appointment of ad- 
ministrator c.t.a. In re Estate of Smith, 
210 N.C. 622, 188 S.E. 202 (1936). 

Prior Right of Others after Six Months. 

—While after the expiration of six months 
prior rights to administration may be 
deemed renounced and a public adminis- 
trator appointed, yet even after six months, 

if he is not as yet appointed, persons of 
prior right to administration may be ap- 

pointed in preference to him. In re Bailey’s 
Will, 141 N.C. 193, 53 S.E. 844 (1906). 
See Hill v. Alspaugh, 72 N.C. 402 (1875). 

After the expiration of six months, 
should the public administrator fail to ap- 
ply, the field is open to the clerk of the 
superior court to treat all right of pref- 
erence as renounced and to appoint, in 
the exercise of his discretion, some suitable 
person to administer the estate. Brooks v. 
Hobie Clements Co, 201 N.©.1168,01 61) 0: by. 

403 (1931). 

(2) When any stranger, or person without known heirs, shall die intestate in 
any county. 

(3) When any person entitled to administration shall request, in writing, the 
clerk to issue the letters to the public administrator. (1868-9, c. 113, 
Bo Ode; S14 Revs S. 20. G..o:, 5. 20.) 

Cited in In re Estate of Loflin, 224 N.C. 
230, 29 S.E.2d 692 (1944). 
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§ 28-21. Powers generally and on expiration of term.—The public 

administrator shall have, in respect to the several estates in his hands, all the 

rights and powers, and be subject to all the duties and liabilities of other admin- 

istrators. On the expiration of the term of office of a public administrator, or his 

resignation, he may continue to manage the several estates committed to him 

prior thereto until he has fully administered the same, if he then enters into a 

bond as required by law for administrators. (1868-9, c. 113, s. 7; 1876-7, c. 239; 

Codes 's#13955 Revi, sazliy Caton eeme.s) 

ARTICLE 5. 

Administrator with Will Annexed. 

§ 28-22. When letters cum testamento annexo issue.—lIf there is no 

executor appointed in the will, or if, at any time, by reason of death, incompe- 

tency adjudged by the clerk of the superior court, renunciation, actual or decreed, 

or removal by order of the court, or on any other account there is no executor 

qualified to act, the clerk of the superior court shall issue letters of administra- 

tion with the will annexed to one or more of the legatees named in said will; but 

if no legatee qualifies, then letters may 

Reverse 14 Gr. S422 ozone oe) 
Editor’s Note—See 1 N.C.L. Rev. 315, 

as to effect of this section on § 28-6. 

Appointment of Trustee Void. — The 
powers and duties (at least those personal) 
of an executor named in a will, devolve, 
upon his renunciation, on the administra- 
tor with the will annexed, and the appoint- 
ment by the clerk of a trustee in place of 
the executor is void. Clark v. Peebles, 120 

N.C. 31, 26 S.E. 924 (1897). See Council 
v. Averett, 95 N.C. 131 (1886). The ad- 
ministrator with the will annexed becomes 
a trustee for all trusts declared in the will 
as if he had been named executor. Jones 
v. Jones, 17. N.C, 887 (1833). 

Powers of Administrator with the Will 
Annexed. — An administrator cum testa- 
mento annexo has the same rights and 
powers, and is subject to the same duties, 
as if he had been named as executor. 
Smathers v. Moody, 112 N.C. 791, 17 S.E. 
532 (1893). 
Appointment When There Is Executor. 

—An administrator cum testamento an- 
nexo cannot be appointed where there is 
an executor laboring under no disability, 
until the renunciation by the latter. And 
an appointment in derogation of this rule 

is void, not merely voidable. Springs v. Ir- 

be issued to some suitable person or per- 

sons in the order prescribed in this chapter. (C. C. P., s. 453: Code,,s. 2166; 

win, 28 N.C. 27 (1845). See Suttle v. 
Turner, 53 N.C. 403 (1861). 

Waiver of Right to Appointment.— 

Where a legatee entitled to preferential ap- 

pointment as administrator c.t.a. fails to 

object to the appointment of an adminis- 

trator c.t.a., but waits until after the death 

of the administrator appointed more than 

a year after testator’s death before assert- 

ing his right and renouncing in favor of a 
third person, the legatee has waived his 
right, and his nominee is not entitled to 
appointment as against the nominee of the 
surviving sisters of testator. In re Estate 

of Smith, 210 N.C. 622, 188 S.E. 202 

(1936). 
Waiver of Right of Nomination and 

Substitution.—The right of nomination and 
substitution is confined to persons quali- 
fied for appointment, and where a legatee 

has waived his right to be appointed ad- 
ministrator c.t.a. by failing to apply within 

a reasonable time, he also waives his right 
of nomination and substitution. In re Es- 
tate of Smith, 210 N.C. 622, 188 S.E. 202 
(1936). See § 28-6 and note. 
Applied in In re Johnson’s Estate, 233 

N.C. 570, 65 S.E.2d 12 (1951). 

28-23. Qualifications and bond.—Administrators with the will an- 

nexed shall have the same qualifications and give the same bond as other admin- 

istrators; but the executor of an executor shall not be entitled to qualify as exe- 

cutor of the first testator. (C. C. P., s. 454; Code, s. 2167; 1905, c. 286; Rev., 

SG; LSC see, 

§ 28-24. Administrator cum testamento annexo must observe will. 

__Whenever letters of administration with the will annexed are issued, the will 
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must be observed and performed by such administrator, both with respect to 
real and personal property. Such administrator has all the rights and powers, 
discretionary or otherwise, unless a contrary intent clearly appears from the will, 
and is subject to the same duties, as if he had been named executor in the will. 
ioe eseist_ode, §. 2100 thev as ol40; ©. Sis! 4170291945)"e) 162.) 
Editor’s Note——For comment on the 

1945 amendment, see 23 N.C.L. Rev. 362. 
Administrator, d.b.n., c.t.a., Not on Same 

Footing with Executor in All Respects.— 
The administrator de bonis non, cum testa- 

mento annexo, although clothed with the 
power, and required to execute the will, 
according to its legal effect as if he were 
executor, does not stand upon the same 
footing in all respects with an executor. 

He derives his authority, not from the will 
simply, but from the statute (this section) 
and he would not be treated as an executor 
in another state, nor would he have the 
power to sue there as administrator, be- 
cause his authority is conferred by the law, 
and not by the will. Grant v. Reese, 94 
N.C. 720 (1886). 

Duties and Liability of Administrator, 
c.t.a—Ancillary Administration—Where a 
testator died domiciled in this State, leav- 
ing debts due by parties in Virginia, the 
administrator de bonis non, cum testa- 
mento annexo, and the sureties on the 
bond, are not liable for a failure to return 
such notes on the inventory in this State 
and collect the same, when there is admin- 
istration on the estate in Virginia. Grant 
v. Reese, 94 N.C. 720 (1886). 

Personal Powers in Executor Extinct 
upon His Death.—Where the powers con- 

ferred upon the executor by a will are per- 
sonal to and discretionary with the execu- 
tor and become extinct at his death, they 
cannot be judicially prolonged and vested 
either in the administrator c.t.a. or in a 
substituted trustee. Young v. Young, 97 

Piiweice. co... 75 (1887): Creech vy. 
Grainger, 106 N.C. 213, 10 S.E. 1032 (1890). 

Under a will directing the executor there- 
in named to continue testator’s business 
as long as the executor should think it 
profitable, and such of the profits as the 
executor might think actually necessary 
for the support of testator’s wife and chil- 
dren to be paid to the wife; also, to invest 
six thousand dollars, bequeathed by testa- 
tor to his children, and apply the interest, 
annually, to the education of the children; 
also, to have entire control of testator’s 
business, to continue or discontinue it all, 
or any department of it, at any time he 
might find it not yielding a reasonable prof- 
it, and out of the profits pay to testator’s 
wife, from time to time, such amounts as 
he might consider actually necessary for 
her support and the support of the chil- 
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dren: Held, that upon the death of the ex- 
ecutor and the appointment of an adminis- 
trator d.b.n., c.t.a., the trust in respect to 
the investment of six thousand dollars for 
the education of testator’s children passed 
to the administrator; the other trusts were 

personal to and discretionary with the exec- 
utor, and became extinct at his death. 

(reach Vv. Granger, 106) N.C.c213, .10.S.5. 
1032 (1890). 
An administrator c.t.a. has no greater 

rights and powers, and is not subject to 
greater duties, than the executor named 
in the will. Since an executrix named in a 
will became by the distribution of per- 
sonal property, pursuant to the terms of 

the will, functus officio as to such prop- 
erty, necessarily the administrator c.t.a. 

appointed by the court after the death of 

executrix was also functus officio as to 
such property. Darden vy. Boyette, 247 
N.C. 26, 100 S.E.2d 359 (1957). 

Administrator c.t.a. as Trustee. — An 
administrator with the will annexed be- 
comes a trustee for any trusts declared in 
the will which could pass and be trans- 
ferred to anyone, as much as if he had been 
named executor. Creech yv. Grainger, 106 
N.C. 213, 10 S.E. 1032 (1890). 
Same—Recovery of Lands Held in 

Trust.—An administrator cum testamento 
annexo has all the rights and powers and 
is subject to the same duties as if he had 
been named as executor; therefore, where 
an executor was charged with the manage- 
ment of land, which implied the right of 
possession until the trust should be fully 
carried out, upon his death and the ap- 
pointment of an administrator de bonis 
non, cum testamento annexo, the latter be- 

came entitled to the possession of the land, 

and could recover the same from those 
withholding it. Smathers v. Moody, 112 
N.C. 791, 17 S.E. 532 (1893). 

Will Presumed Executed in Contempla- 
tion of Section—It will be presumed that 
a will is executed in contemplation of the 
statutes providing that an administrator 
c.t.a. succeeds to all the rights, powers and 
duties of the executor. Wachovia Bank & 
‘Trust. Co. v. W. H. King Drug Co., 217 
N.C. 502, 8 S.E.2d 593 (1940). 
Power to Sell Real Estate—An admin- 

istrator c.t.a. may exercise all powers of 
sale granted the executors by the will re- 
gardless of whether they are given the 
executor virtute officii or nominatim, unless 
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the language of the will definitely limits 

the exercise of the power of sale to the 

person named executor or unless the ex- 

ecutor is made the donee of a special trust, 

given by reason only of peculiar or special 

confidence in him, and the mere appoint- 

ment of an executor and the granting of 

power to him to sell real estate in his dis- 

cretion, although evidencing confidence, 

does not necessarily constitute him the 

donee of a special trust so as to preclude 

Cu. 28. ADMINISTRATION—COLLECTORS § 28-27 

the exercise of the power of sale by the ad- 

ministrator c.t.a. Wachovia Bank & Trust 

Co. v. W. H. King Drug Co., 217 N.C. 502, 

8 S.E.2d 593 (1940). 
Applied in Jones v. Warren, 213 N.C. 

730, 197 S.E. 599 (1938). 
Quoted in Mitchell v. Downs, 252 N.C. 

430, 113 S.E.2d 892 (1960). 
Cited in Welch v. Wachovia Bank & 

Trust Co., 226 N.C. 357, 38 S.E.2d 197 
(1946). 

ARTICLE 6. 

Collectors. 

§ 28-25. Appointment of collectors.—When, for any reason other than 

a situation provided for in chapter 28A entitled “Estates of Missing Persons,” a 

delay is necessarily produced in the administration [admission] of a will to probate, 

or in granting letters testamentary, letters of administration, or letters of adminis- 

tration with the will annexed, the clerk may issue to some discreet person or per- 

sons, at his option, letters of collection, authorizing the collection and preservation 

of the property of the decedent. (R. C., c. 46, s. 9; C. GC. Po7s, 463) 41808-9.0c; 

113, s. 115; Code, s. 1383; Rev., s. 22; C. S., s. 24; 1924, €243'419605, cro logs 2.) 

Editor’s Note—The 1965 amendment 

added “other than a situation provided for 

in chapter 28A entitled “Estates of Missing 

Persons,” and eliminated the former sec- 

ond sentence which had provided for the 

appointment of collectors in case of delay 

in the production of positive proof of the 

unknown death of any person which had 

been added by the 1924 amendment. As to 

effect of the 1924 amendment, see 3 N.C.L. 

Rev. 14. 
The word “admission” which appears in 

brackets was substituted for “administra- 

tion” which appeared in the 1965 Session 

Laws. 
Appointment, When Proper.—A collec- 

tor is appointed only when there is no one 

in rightful charge of the estate, and this 

section is applicable only to cases where 

there are difficulties in limine disconnected 

with controversy or contest over the will, 

preventing the admission of the will to 
probate or the issuing of letters testamen- 
tary, e.g., protracted absence of witnesses, 
illness of the executor, etc., also where a 
caveat is entered at the time the will is of- 
fered to probate. In re Palmer’s Will, 117 

N.C. 133, 23 S.E. 104 (1895). 

Pending Probate and Filing of Will.— 

Pending the appointment and qualification 

of an administrator, or probate and filing 

of a will, a collector may be appointed in 

order that action for wrongful death may 
be instituted within the statutory time. 
Harrison v. Carter, 226 N.C. 36, 36 S.E.2d 
700, 164 A.L.R. 697 (1946), citing In re 
Palmer’s Will, 117 N.C. 133, 23 S.E. 104 

(1895). 
After Will Admitted to Probate.—After 

a will has been admitted to probate in 
common form and letters testamentary 
have: been issued, the clerk cannot remove 
the executor and appoint a collector, with- 
out a hearing based on notice to show 
cause why the executor should not be re- 
moved. In re Palmer’s Will, 117 N.C. 133, 
23 S.E. 104 (1895). 

Appointee in Discretion of Clerk.—It is 
discretionary with the clerk to appoint as 
collector either the person named as execu- 
tor in the writing purporting to be the 
will, or some other person. In re Little’s 
Will, 187 N.C. 177, 121 S.E. 453 (1924). 

Applied in In re Brauff’s Will, 247 N.C. 
92, 100 S.E.2d 254 (1957). 

§ 28-26. Qualifications and bond.—Every collector shall have the quali- 

fications and give the bond prescribed by law for an administrator. (C. C. P., s. 

464; Code, s. 1384; Rev., s. 23; C..S., s. 25.) 

§ 28-27. Powers of collectors.—Every collector has authority to collect 

the personal property, preserve and secure the same, and collect the debts and 

credits of the decedent, and for these purposes he may commence and maintain or 

defend suits, and he may sell, under the direction and order of the clerk, any 
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personal property for the preservation and benefit of the estate. He may be sued 
for debts due by the decedent, and he may pay funeral expenses and other debts. 
PRese cn 1045807 CAC EPa sats 1808-97 cailidies.. 1153) Code,os.. 1385 ; 
Rey se 24 teGrio 18:1 20.) 

Power to Lease Land.—A collector has 
no power to enter upon and make leases 
of land. Lee v. Lee, 74 N.C. 70 (1876). 

§ 28-28. When collector’s powers cease; duty to account. —- When 
letters testamentary, letters of administration or letters of administration with the 
will annexed are granted, the powers of such collector shall cease, but any suit 

brought by the collector may be continued by his successor, the executor or the 

administrator, in his own name. Such collector must, on demand, deliver to the 

executor or administrator all the property, rights and credits of the decedent un- 

der his control, and render an account, on oath, to the clerk of all his proceedings. 

Such delivery and account may be enforced by citation, order or attachment. 
CRG er40.189/4Gr.C: Ps, S466 1868.9. c. 1137's, 115 5, Codey;s,,1386; Rev., 
SEMPALTE (ORS) SAL 

Allowance of Counsel Fee.—A collector 
who resists the claim of the executor is not 
entitled to an allowance for counsel fees 
paid by him in such litigation, where the 

executor prevails in the litigation. Johnson 
v. Marcom, 121 N.C. 83, 28 S.E. 58 (1897). 

Cited in In re Brauff’s Will, 247 N.C. 
92, 100 S.E.2d 254 (1957). 

ARTICLE 7. 

Appointment and Revocation. 

§ 28-29. Facts to be shown on applying for administration.—On ap- 
plication for letters of administration, the clerk must ascertain by affidavit of the 
applicant or otherwise— 

(1) The death of the decedent and his intestacy. 

Cross Reference.—As to appointment of 
resident process agent by nonresident ex- 

ecutor, see § 28-186. 
Administration of Living Person’s Es- 

tate——Grant of administration upon the 
estate of a living man and a decree for the 
sale of his lands are void for lack of juris- 
diction. Springer v. Shavender, 118 N.C. 
33, 23 S.E. 976 (1896). 
Appointment Based on Legal Presump- 

tion of DeathUpon an affidavit showing 

that a person had been absent for over 
seven years and had not been heard from 
by relatives or friends, the fact that at the 
time of the appointment it was contem- 
plated that an action should be brought to 
determine any question that might arise 
contrary to the legal presumption of death 
does not invalidate the appointment or 
nullify the proof afforded by the jurisdic- 
tional affidavit. Chamblee v. Security Nat'l 
Bank, 211 N.C. 48, 188 S.E. 632 (1936). 

(2) That the applicant is the proper person entitled to administration, or that 

he applies after the renunciation of the person or persons so entitled. 

(3) The value and nature of the intestate’s property, the names and residence 

of all parties entitled as heirs or distributees of the estate, if known, or 

that the same cannot, on diligent inquiry, be procured; which of said 

parties are minors, and whether with or without guardians, and the 

names and residences of such guardians, if known. 

Such affidavit or other proof must be recorded and filed by the clerk. (C. C. P., 

s 461° Code,.s. 1381; Rey., s. 26;.C..S., s. 28.) 

§ 28-30. Right to contest application for letters; proceedings.—Any 

person interested in the estate may, on complaint filed and notice to the applicant, 

contest the right of such applicant to letters of administration, and on any issue 

of fact joined, or matter of law arising on the pleadings, the cause may be trans- 
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ferred to the superior court for trial, or an appeal be taken, as in other special 

proceedings. (C. C. P., s. 462; Code, s. 

Cross Reference.—As to the running of 
the statute of limitations when there is 

contest, see § 1-24. 

Title of Property Not Question of Fact. 
—A dispute as to the title of property of 

the decedent is not such an issue of fact as 

is contemplated by this section and re- 
quired by this section to be transferred to 
the superior court for trial. In re Tapp’s 
Estate, 114 N.C. 248, 19 S.E. 150 (1894). 

Collateral Attack after Letters Issued.— 

1382 Rev) "sN27-9. CHS, S429.) 
Once the letters are issued and appoint- 
ment made, they cannot be collaterally at- 

tacked. Thus in an action by the adminis- 
trator against defendant for damages for 
killing the decedent negligently, the le- 
gality of his appointment on the ground of 
residence cannot be raised. Fann v. North 
Carolina” R.R. aloo N.G,41d0, 10 eek 
(1911); Batchelor v. Overton, 158 N.C. 395, 

74 S.E. 20 (1912). 

28-31. Letters of administration revoked on proof of will.—lf, 

after the letters of administration are issued, a will is subsequently proved and 

letters testamentary are issued thereon; or if, after letters testamentary are is- 

sued, a revocation of the will or a subsequent testamentary paper revoking the 

appointment of executors is proved and letters are issued thereon, the clerk of 

the superior court must thereupon revoke the letters first issued, by an order in 

writing to be served on the person to whom such first letters were issued; and, 

until service thereof, the acts of such person, done in good faith, are valid. (C. 
C. P:1s1469: Codéjis: 2170 Rev.-s..07; CoSsisr50.) 

Cross References.—As to action begun 
before revocation, see §§ 28-33 and 28-181. 
As to resignation of executor or adminis- 
trator, see § 36-9 et seq. 

This section does not empower the clerk 
to set aside probate in common form upon 
proffer of proof of a later will. In re Will 

Applied in Shober v. Wheeler, 144 N.C. 
403, 57 S.E. 152 (1907); In re Estate of 
Suskins, 214 N.C. 218, 198 S.E. 661 (1938). 
Quoted in Harrison v. Carter, 226 N.C. 

36, 36 S.E.2d 700, 164 A.L.R. 697 (1946). 

Cited in Edwards v. McLawhorn, 218. 
N.C. 543, 11 S.E.2d 562 (1940). 

of Puett, 229 N.C. 8, 47 S.E.2d 488 (1948). 

§ 28-32. Letters revoked on application of surviving husband or 

widow or next of kin, or for disqualification or default.—lI{, after any 

letters have been issued, it appears to the clerk, or if complaint is made to him 
on affidavit, that the surviving husband or widow or next of kin in the order of 
priority set out in subdivisions (1) and (2) of § 28-6 applies for letters of ad- 
ministration on said estate; and notwithstanding said applicants may have re- 
nounced their right to administer, if otherwise qualified, or that any person to 
whom they were issued is legally incompetent to have such letters, or that such 
person has been guilty of default or misconduct in due execution of his office, or 
that issue of such letters was obtained by false representations made by such 
person, or that such person has removed himself from the State, the clerk shall 
issue an order requiring such person to show cause why the letters should not 
be revoked. On the return of such order, duly executed, or by return of such 
order, not executed but with endorsement by the sheriff of the county of last 
known address that such person cannot be found in the county, if the objections 
are found valid, the letters issued to such person must be revoked and superseded, 
and his authority shall thereupon cease. (C. C. P., s. 470; Code, s. 2171; Rev., 
Sa eG, Sant lit toe lnc. 9s e195 On Gos) 

Cross References.—As to revocation of 
letters on failure to give new bond, see § 
28-46. As to removal of fiduciaries who 
cannot be found, see § 28-118.1. 

Editor’s Note.—For brief comment on 
the 1953 amendment, see 31 N.C.L. Rev. 
377 (1953). 

This section prescribes procedure for 
the removal of a particular person as ad- 
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ministrator for causes specified therein; 
and, upon removal of such person, the 
clerk must immediately appoint some other 
person to succeed in the administration of 
the estate under § 28-33. In re Bane, 247 
N.C. 562, 101 S.E.2d 369 (1958). 

“Legally Competent.” — The lawmakers 
did not define the term “legally compe- 
tent,” but left the interpretation thereof 
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to the courts. In the sense used by the 
lawmakers, the term “legally competent” 
means fit or qualified to act as officer of 
the court and as trustee in administering 
upon the estate of testator according to 
judicial standards essential to the proper 
course of justice in the judicial department 
of government. In re Covington’s Will, 
252 N.C. 551, 114 S.E.2d 261 (1960). 
Power to Revoke Imports Power to Re- 

fuse.—The power vested in the clerk under 
this section to revoke letters for good 
cause carries with it the power to refuse to 
grant letters for cause for which a revoca- 
tion would be justified. In re Will of Gul- 
ley, 186 N.C. 78, 118 S.E. 839 (1923). 

Clerk Has Primary and Original Juris- 
diction.—The clerk under this section has 
original and primary jurisdiction of a pro- 

bate judge to revoke letters, subject to re- 
view upon appeal by either party, and to 
this end he may require issues of fact to 
be tried by a jury in the superior court. 
Murrill v. Sandlin, 86 N.C. 54 (1882); Mc- 
Michael v. Proctor, 243 N.C. 479, 91 S.E.2d 
231 (1956). 

Exercise of Discretion. — The exigen- 
cies of administration require the exercise 
of sound judgment, and this necessarily 

implies discretion in its supervision. Hence, 

the removal of administrators calls for the 
exercise of discretion by the clerk. Jones 
v. Palmer, 215 N.C. 696, 2 S.E.2d 850 
(1939). 

Discretion Reviewable on Appeal.—In 
revoking letters of administration under 
this section the clerk exercises a legal dis- 

cretion which is reviewable on appeal. In 
re Galloway’s Estate, 229 N.C. 547, 50 
S.E.2d 563 (1948). 

Revocation of Prior Appointment and 

Appointment of Widow’s Nominee.—The 
appointment of one as administrator of an 
estate should be revoked upon renuncia- 
tion of the widow, who has a prior right to 
administer the estate, and her nomination 
of another in her stead, and the clerk of 
the court has jurisdiction and should ap- 
point on her request a fit and competent 
person nominated by her. In re Estate of 
Loflin, 224 N.C. 230, 29 S.E.2d 692 (1944). 

Question Determinable by Clerk.—In a 
proceeding under this section for revoca- 
tion of letters of administration, the ques- 
tion determinable by the clerk is solely 

whether the administrators have been 
guilty of default or misconduct in the due 

execution of their office, and the rights and 
liabilities of adverse parties in the estate 
may not be litigated in such proceeding. 
In re Galloway’s Estate, 229 N.C. 547, 50 
S.E.2d 563 (1948). 
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Failure to Discharge Duties as Ground 
of Removal.—Where the executor becomes 
bankrupt and is the owner of no property, 

and has neglected for six years to file an 
inventory or return of any sort, and has 

failed to convert the personal property into 
money, upon application of creditors he 

may be required to give bond or, in default, 
be removed. Barnes v. Brown, 79 N.C. 
401 (1878). As to removal for failure to 

make statement of account, see Armstrong 
Var otOwer tN... 3608 (1877). 

Refusal to Disclose Information.—Re- 
fusal on the part of the executor named in 
the will to disclose information as to the 
amount and nature of personalty coming 

into his possession, and as to other matters 
relative to his fitness, is a ground for with- 
holding or revoking letters testamentary 
and granting them to some other person. 
lneremVWillw or GulleyasIso0 NG. 78, 118 
S.E. 839 (1923). 

Where heirs at law of an estate were 
appointed administrators, an order of the 
clerk revoking the letters of administration 
upon consideration of evidence of their 

failure to account for rents and profits 
from the realty is based upon a confusion 
of their duties, obligations and _ liabilities 
as administrators and their rights and lia- 
bilities as heirs at law, and the cause will 
be remanded in order that the evidence 
may be considered in its true legal light. 
In re Galloway’s Estate, 229 N.C. 547, 50 
S.E.2d 563 (1948). 

Poverty of an executor is not of itself 
a reason for restraining him from admin- 
istering the estate. There must be some 
maladministration or some danger of loss 
from his misconduct or negligence for 
which he will not be able to answer by 
reason of his insolvency. Wilkins v. Har- 
ris, 60 N.C. 592 (1864). 

Nor is poverty a ground to require the 
representative to give bond as an alterna- 
tive of giving up his office. Fairbairn v. 
Fisher, 57 N.C. 390 (1859). 

Insolvency in Lifetime of Testator—An 
executor will not be removed for insol- 

vency, if such was his condition in the life- 
time of his testator and to the knowledge 

of the testator, when there is no evidence 
of waste or misapplication of funds. In re 
Knowles’ Estate, 148 N.C. 461, 62 S.E. 
549 (1908). 
Adverse Interest—Where there is no 

evidence of bad faith or fraudulent con- 
cealment, a claim by the administrator that 
he owned jointly with the decedent a part 
of the personal estate of the latter is not 
such an adverse interest as to disqualify 
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him in his office. Morgan v. Morgan, 156 
N.C. 169, 72 S.E. 206 (1911). 

Statement of Belief in Affidavit Is In- 

sufficient—A statement in an affidavit for 
the removal of executor of a mere belief 

that he will misapply the funds is not suffi- 

cient for removal. The affidavit should 
state the facts or reasons upon which such 
belief is based. Neighbors v. Hamlin, 78 

N.C. 42 (1878). 
Filing of “Final Report” Does Not 

Create Vacancy.—The filing of a “final re- 
port” by an executor does not have the ef- 
fect of removing him from office if in fact 
the estate has not been fully settled, and 
therefore the filing of the report does not 
create a vacancy and does not give the 
clerk authority to appoint an administrator 
c.t.a., d.b.n. Edwards v. McLawhorn, 218 
N.C. 543, 11 S.E.2d 562 (1940). 

Necessity for Order to Show Cause.— 
The clerk cannot appoint a collector, when 
the will has been probated and executor 
qualified, and remove the executor, without 
a hearing based on notice to show cause 
why the executor should not be removed. 
In re Palmer’s Will, 117 N.C. 138, 23 S.E. 
104 (1895). Nor can he remove a public 
administrator without such notice. Trotter 
vy. Mitchell, 115 N.C. 190, 20 S.E. 386 
(1894). 
The procedure to remove an executor or 

administrator for default or misconduct is 

by order issued by the clerk to the execu- 
tor or administrator to show cause, and 
in such proceeding the respondent must be 
given notice and an opportunity to be 
heard, with right of appeal. Edwards v. 
McLawhorn, 218 N.C. 548, 11 S.E.2d 562 
(1940). 
Pleading and Procedure—The applica- 

tion to remove an executor may be made 
by any person rightfully interested, by 
petition or motion in writing, or formal 
complaint, setting forth the grounds of ap- 
plication supported by affidavit. The al- 
legations thus made may be met by a de- 
murrer in a proper case, or by answer. Ed- 
wards v. Cobb, 95 N.C. 4 (1886). 

Finding Sufficient to Support Revoca- 
tion.—Findings that an administrator had 
moved from the jurisdiction of this State 
and had interests antagonistic to the es- 
tate is sufficient to support the clerk’s 
order revoking letters of administration. 
In re Sams’ Estate, 236 N.C. 228, 72 S.E.2d 
421 (1952). 

Order of revocation of letters testamen- 
tary was justified where the clerk made a 
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finding that executor had refused to pay 
widow her share from the sale of per- 
sonal property, and that he had arbitrarily 
mixed and commingled funds of the estate 
with funds of the widow. In re Boyles’ 
Estate, 243 N.C. 279, 90 S.E.2d 399 (1955). 

Failure of Nonresident Executrix to Ap- 
point Process Agent.—The failure and 
refusal by a nonresident executrix to ap- 
point a process agent as required by § 
28-186 is sufficient ground under this sec- 
tion for her removal. In re Brauff’s Will, 
247 N.C. 92, 100 S.E.2d 254 (1957). 

Verified Petition for Removal. — The 
clerk of the superior court has jurisdiction 
to entertain verified petition for the removal 
of an administrator. In re Estate of John- 
son, 232 N.C. 59, 59 S.E.2d 223 (1950). 

Filling Vacancy.—Where, in proceedings 

for removal of an administrator, the ad- 
ministrator resigns, a vacancy occurs and 
the clerk has authority to appoint a succes- 
sor. In re Estate of Johnson, 232 N.C. 59, 
59 S.E.2d 223 (1950). 

Appeal from Order of Clerk.—The pow- 
ers of the clerk to remove executors and 
administrators, conferred by this section, 
are reviewable on appeal to the judge of 
the superior court of the county. Wright 
v. Ball, 200 N.C. 620, 158 S.E. 192 (1931). 

It is in the province of the clerk to pass 
upon the matter of qualification of an ex- 
ecutor, subject to the right of review by 
the superior court judge, and as to matters 
of law by the Supreme Court on appeal. 
In re Will of Gulley, 186 N.C. 78, 118 S.E. 
839 (1923). See Tulburt v. Hollar, 102 N.C. 
406, 9 S.E. 430 (1889). 

It is not required that the clerk transfer 

the cause to the superior court for the trial 
of the issue. In re Battle’s Estate, 158 N.C. 
388, 74 S.E. 23 (1912). 

Superior Court May Retain Cause.— 

Where the superior court judge, upon ap- 

peal from the order of the clerk of the 
court removing executors or administra- 
tors of an estate, has exercised his discre- 
tion in retaining the cause in the superior 
court instead or remanding it to the clerk, 
the exercise of this discretion is not re- 
viewable on appeal to the Supreme Court. 
Wright v. Ball, 200 N.C. 620, 158 S.E. 192 

(1931). 
Cited in In re Estate of Suskin, 214 N.C. 

219, 198 S.E. 661 (1938); In re Tatum’s 
Will, 233 N.C. 723, 65 S.E.2d 351 (1951); 
In re Cogdill’s Estate, 246 N.C. 602, 99 
S.E.2d 785 (1957). 
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§ 28-33. On revocation, successor appointed and estate secured.— 
In all cases of the revocation of letters, the clerk must immediately appoint some 
other person to succeed in the administration of the estate; and pending any suit 
or proceeding between parties respecting such revocation, the clerk is autho- 
rized to make such interlocutory order as, without injury to the rights and reme- 
dies of creditors, may tend to the better securing of the estate. (1868-9, c. 113, 
Sue Code rst Locly Rev., S) 3o3e@a assis 32.) 

Cross Reference.—See note to § 28-32. 
The clerk is required to immediately ap- 

point some person to succeed in the ad- 
ministration of the estate, and it is im- 
material so far as continuity of the succes- 
sion is concerned whether the successor be 
administrator d.b.n., executor, administra- 
tor c.t.a., administrator c.t.a., d.b.n., or col- 
lector. Harrison v. Carter, 226 N.C. 36, 36 
S.E.2d 700, 164 A.L.R. 697 (1946). 

Successor Cannot Be Appointed until 
Vacancy Exists.—Since a person to whom 
letters testamentary have been issued has 

authority to represent the estate until his 
death, resignation or until he has been re- 
moved or the letters testamentary have 
been revoked in accordance with statutory 
procedure, the appointment by the clerk 
of an administrator c.t.a., d.b.n., upon peti- 
tion of the residuary legatee alleging fail- 

ure of the executor to account to the estate 
for rents and profits, is void, the clerk be- 

ing without jurisdiction to make the ap- 
pointment. Edwards v. McLawhorn, 218 
N.C. 543, 11 S.E.2d 562 (1940). 

Order to Make Return and Settlement. 
—The removed administrator may be or- 
dered to make immediate return and set- 
tlement of the estate in his hands. Until 
that is done he is within the jurisdiction of 
the court. In re Brinson, 73 N.C. 278 
(1875). See Taylor v. Biddle, 71 N.C. 1 
(1874), where an administrator was re- 
moved and an administrator de bonis non 
appointed. 

Order to Surrender Funds.—It is proper 
for the clerk to order the displaced repre- 
sentative to surrender the funds in his pos- 
session belonging to the estate. Battle v. 
Duncan, 90 N.C. 546 (1884). 

ARTICLE 8. 

Bonds. 

§ 28-34. Bond; approval; condition; penalty. — Every executor from 
whom a bond is required by law, and every administrator and collector, before 

letters are issued, must give a bond payable to the State, with two or more suff- 

cient sureties, to be justified before and approved by the clerk, conditioned that 
such executor, administrator or collector shall faithfully execute the trust reposed 
in him and obey all lawful orders of the clerk or other court touching the admin- 
istration of the estate committed to him. Where such bond is executed by per- 

sonal sureties, the penalty of such bond must be, at least, double the value of all 

the personal property of the deceased, but where such bond shall be executed by 
a duly authorized surety company, the penalty in such bond may be fixed at not 

less than one and one-fourth times the value of all the personal property of the 

deceased. Notwithstanding the provisions of the preceding sentence, the clerk 
of the superior court may, when the value of the assets to be administered by the 
personal representative exceeds $100,000.00, accept bond in an amount equal to 
the value of the assets plus ten percent (10%) thereof. The value of said per- 

sonal property shall be ascertained by the clerk by examination, on oath, of the 

applicant or of some other competent person. If the personal property of any 

decedent is insufficient to pay his debts and the charges of administration, and it 
becomes necessary for his executor or administrator to apply for the sale of real 

estate for assets, and the bond previously given is not double the value of both 
the real and personal estate of the deceased, such executor (if bond is required 

of him by law) or administrator shall, before or at the time of filing his peti- 

tion for such sale, give another bond payable and conditioned as the one above 
prescribed and with like security, in double the value of the real estate for the 
sale of which application is made, provided, however, that where such bond shall 

be executed by a duly authorized surety company, the penalty of said bond need 
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not exceed one and one-fourth times the value of said real estate. (C. C. P., 

s. 468: 1870-1, c. 93; Code, s. 1388; Rev., s. 319; C. S., s. 33; 1935, c. 386; 

1949, c. 971.) 
Cross References——As to mortgage in 

lieu of bond required to be given, see § 
109-24. As to deposit of cash or securities 
in lieu of bond, see § 109-32. As to when 
evidence as to default of principal is ad- 
missible against sureties in actions on bonds 
of personal representatives, see § 109-38. 

Editor’s Note.—For brief comment on 
the 1949 amendment, see 27 N.C.L. Rev. 
409. 

When Bond Not Essential—vThe execu- 
tion of a bond, though incidental, is not 
an essential condition of an order admit- 
ting the plaintiff to prosecute an action as 
administrator. Hughes v. Hodges, 94 N.C. 
56 (1886). 

Nor is the giving of the bond essential 
to the efficiency of the act of appointment 
itself. Howerton v. Sexton, 104 N.C. 75, 
10 S.E. 148 (1889). See Hoskins v. Miller, 
13 N.C. 360 (1830); Spencer v. Cahoon, 15 
N.C. 225 (1833); Spencer v. Cahoon, 18 
N.Cin.27u0(1834) > Garrisons van Cox 955N.C, 
353 (1886). 

The giving of the bond is not an essential 
of the act of appointment itself. In re 

Estate of Pitchi, 231 N.C. 485, 57 S.H.2d 
649 (1950). 

The failure to give a bond or the giving 
of an insufficient bond is only an irregular- 
ity, in no way affecting the validity of the 
appointment. The irregularity makes the 
letters of administration voidable only—a 
condition which may be cured by full 
compliance with the statute since the let- 
ters once issued are not subject to col- 
lateral attack. In re Estate of Pitchi, 231 

N.C. 485, 57 S.E.2d 649 (1950). 
Irregularity Cured by Giving Proper 

Bond.—Where, upon service of order to 
show cause why letters of administration 
should not be revoked for failure of the 
administrator to give bond, the administra- 
tor files bond with sufficient surety which 
is approved by the clerk, the irregularity 
is cured and the denial of the motion to 
vacate the letters of administration is not 
error. In re Estate of Pitchi, 231 N.C. 485, 
57 S.E.2d 649 (1950). 

Effect of Failure to Give Proper Bond. 

—The mere fact that the bond of the repre- 

sentative is not justified before or ap- 
proved by the clerk does not render the ap- 
pointment void, or necessarily voidable. 
The provisions of this section requiring 
bond are directory and not essential to the 
appointment. The only effect of noncom- 
pliance with these requirements is that the 
representative may be made to give the 
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proper bond required. Garrison v. Cox, 95 

N.C. 353 (1886). 

Failure of Foreign Executor to Give 
Bond.—When a foreign executor was reg- 
ularly appointed and qualified his failure to 

give the bond specified by this section is 
only an irregularity and cannot be collater- 
ally attacked. Batchelor v. Overton, 158 
N.C. 395, 74 S.E. 20 (1912). 
Amount of Bond.—The framers of this 

section must have contemplated that the 
amount of bond should depend upon the 
application and examination of the princi- 
pal named in it, unless the clerk preferred 
to examine another person. Upon the 
examination the clerk may value the prop- 
erty at a higher figure than he has pre- 

viously valued it. Williams v. Neville, 108 
N.C. 559, 13 S.E. 240 (1891). 
Money Received Covered by Bond.— 

Money applied for by an administrator, 
and paid to him as such, is received under 
color of his office and is covered by his 
bond. Lafferty v. Young, 125 N.C. 296, 34 
S.E. 444 (1899). 

Good faith and the exercise of ordinary 
care and reasonable diligence are all that 
is required of executors and administra- 
tors, and covered by their bond. Moore v. 
Eure; s 101 .N-Ce 118}? a O2Es 4719001888); 
Smith v. Patton, 131 N.C. 396, 42 S.E. 849 
(1902). 

Action May Be Brought on Bond after 
Death or Removal of Administrator.— 
Where an administrator, who has not fully 
administered the estate of his intestate has 
died or has been removed from his office, 
an action may be maintained against his 
personal representative or against him, as 
the case may be, and the surety on his 
bond, to recover the amount due by him to 
the estate of his intestate, by one who has 
been duly appointed and has duly qualified 
as administrator d.b.n. of his intestate. Tul- 
burt v. Hollar, 102 N.C. 406, 9 S.E. 430 
(1889). The failure to account for and to 
pay such amount is a breach of the statu- 
tory bond. State ex rel. Dunn v. Dunn, 
206 N.C. 373, 173 S.E. 900 (1934). 

Applied in State ex rel. Hicks v. Purvis, 
208 N.C. 227, 180 S.E. 88 (1935). 

Stated in State Trust Co. v. Toms, 244 
N.C. 645, 94 S.E.2d 806 (1956). 

Cited in State ex rel. Hicks v. Purvis, 

208 N.C. 657, 182 S.E. 151 (1935); Allen 
v. Currie, 254 N.C: 636, 119 S.E.2d 917 
(1961). 
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§ 28-35. When executor to give bond.—Executors shall give bond as 
prescribed by law in the following cases: 

Cross References.—As to mortgage in 
lieu of bond required to be given, see § 
109-24. As to deposit of cash or securities 
in lieu of bond, see § 109-32. 

Bankrupt Executor.—When an executor 

who is not the owner of property has be- 
come bankrupt and has failed to file an 

inventory or return, the court (now the 
clerk) upon application of creditors may 
require him to give bond or in default re- 
move him. Barnes v. Brown, 79 N.C. 401 
(1878). 
Insolvency known to the testator is no 

ground for requiring bond. Neighbors v. 
Hamlin, 78 N.C. 42 (1878). 

Executor Converting His Property into 
Money and Notes.—Where an executor 

converts his real and personal estate into 
notes and money, so as to lead to a rea- 
sonable apprehension that the assets are 
not sufficiently secure in his hands, it be- 
comes the duty of the court to order that 
he give bond for the protection of the as- 
sets. Gray v. Gaither, 74 N.C. 237 (1876). 

Stated in State Trust Co. v. Toms, 244 
N.C. 645, 94 S.E.2d 806 (1956). 

Cited in Allen v. Currie, 254 N.C. 636, 
119 S.E.2d 917 (1961). 

(1) Where the executor resides out of the State. Except in the cases other- 
wise provided in this chapter, no foreign executor has any authority to 
intermeddle with the estate, until he has entered into bond, and the 
bond must be given not later than one year after the death of the tes- 
tator. 

Local Modification—Buncombe, Madi- 
son,Yancey: Pub. Loc. Ex. Sess. 1924, c. 
202. 

Foreign Executors.—Under this subdivi- 
sion a foreign executor must apply to the 

clerk of the superior court for ancillary 
letters of administration and give bond. 
First Nat’l Bank v. Pancake, 172 N.C. 513, 
90 S.E. 515 (1916). 

Attacking Appointment for Failure to 
Give Bond.—Where a nonresident execu- 
tor has been regularly appointed in all 
other respects, his failure to give bond un- 
der this subdivision is only an irregularity 
and his appointment cannot be collaterally 
attacked in an action brought by him. 
Batchelor v. Overton, 158 N.C. 395, 74 S.E. 
20 (1912). 

“Estate” Includes Realty.—The use of 

the word “estate” in this subdivision de- 
notes real as well as personal estate. Glas- 

cock v. Gray, 148 N.C. 346, 62 S.E. 433 
(1908). 

Deeds Made by Foreign Executors.— 

Owing to the prohibition contained in this 
subdivision, deeds made by foreign execu- 

tors transferring lands situated in this 
State, under a power in the will to sell, 
convey no title until the statutory require- 
ments have been complied with. Glascock 
v. Gray, 148 N.C. 346, 62 S.E. 433 (1908). 
But by § 28-39 of this chapter, (enacted 
subsequently) such conveyances executed 
under circumstances referred to prior to 
1911 are validated by the express terms of 

that section. 
Removal of Cause to Federal Court.— 

A foreign executor will be required to give 
the bond required by this section to re- 
move a cause, instituted against his testate 
in his lifetime, to the federal court on the 
ground of diversity of citizenship. First 
Nat’! Bank v. Pancake, 172 N.C. 513, 90 

S.E. 515 (1916). 

(2) When a man marries a woman who is an executrix, and if the husband 

in such case fail to give bond, the clerk, on application of any credi- 

tor or other party interested in the estate, shall revoke the letters 1s- 

sued to the wife and grant letters of administration with the will an- 

nexed to some other person. 
Executrix’s Remarriage and Wasting 

the Assets—Where it appeared that a 
wife, executrix of her first husband, re- 
married and was using the estate carelessly 

and without accounting therefor, it was 
held proper to require her to account and 
give bond. Godwin v. Watford, 107 N.C. 
168, 11 S.E. 1051 (1890). 

(3) Where an executor, other than such as may have already given bond, 

obtains an order to sell any portion of the real estate for the payment 

of debts, as hereinafter provided, the court or clerk to whom applica- 

tion is made shall require, before granting any order of sale, such 
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executor to enter into bond. (R. C., c. 46, ss. 12, 13; Code, s. 1515; 
Rev. $026": Guoe sede) 

§ 28-36. When executor may give bond after one year. — Where a 
nonresident of the State by will sufficient according to the laws of the State, and 
duly probated and recorded in the proper county, devises real property situated 
in this State, the executor acting under the will, if he has not intermeddled with 
the property devised in the will, and if no letters of administration in this State 
on the estate have been issued subsequent to the probate of the will, may, after 
the expiration of one year from the testator’s death, give bond in double the value 
of the property devised, and he shall then be entitled to all the rights, powers and 
privileges of a resident executor. (1909, c. 825; C. S., s. 35.) 

Cross Reference.—As to appointment of 
resident process agent by nonresident 
executor, see § 28-186. 

§ 28-37. No bond in certain cases of executor with power to con- 
vey.—Where a citizen or subject of a foreign country, or of any other state of 
the United States, by will sufficient according to the laws of this State, and duly 
probated and recorded in the proper county, devises to his executor, with power 
to sell and convey, real property situated in this State in trust for a person named 
in the will, the power being vested in the executor as such trustee, the executor 
may execute the power without giving bond in this State. (1909, c. 901; C. S., 
s. 36; 1925, c. 284.) 

Cross Reference.—As to appointment of 
resident process agent by nonresident 

executor, see § 28-186. 

§ 28-38. No bond where will does not require bond and coexecutor 
a resident.—A nonresident executor appointed under a will which does not re- 
quire the executor’s bond shall not be required to give bond, if a resident of the 
State is appointed and qualifies as coexecutor, unless the clerk of the court of 
the county where the will is first probated shall, upon the petition of the creditors 
or beneficiaries of the estate, deem the bond of the nonresident executor neces- 
sary for the protection of the creditors or beneficiaries. This section applies to 
nonresident executors who qualified before its enactment as well as to those quali- 
fying afterwards: (1911,:c: 1/6;,C. S., s. 37; Ex. Sess; 1920,\c.. 86.) 

Cited in Allen v. Currie, 254 N.C. 636, 
119 S.E.2d 917 (1961). 

§ 28-39. Certain executor’s deeds without bond before 1911 vali- 
dated.—Where prior to January first, one thousand nine hundred and eleven, a 
nonresident executor has sold and conveyed lands in this State under a power in 
the will of a citizen of another state or of a foreign country, and the will was 
executed according to the laws of this State and was duly proved and recorded 
in the state or foreign country where the testator and his family and the executor 
resided, the sale and conveyance is valid although the executor prior to the exe- 
cution of the deed had not given bond or obtained letters in this State. (1911, c. 
DOs hes s5,5 1S. 70) 

Constitutionality—This section validat- right. Vaught v. Williams, 177 N.C. 77, 97 
ing conveyances therein referred to is not S.E. 737 (1919). 
unconstitutional as impairing a vested 

§ 28-39.1. Conveyances by foreign executors validated.—If any non- 
resident executor, acting under a power of sale contained in the last will and 
testament of a citizen and resident of another state or foreign country, executed 
according to the laws of this State and duly proven and recorded in the state or 
foreign country wherein the testator and his family and said executor resided, 
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and now or hereafter recorded in this State, shall have sold and conveyed real 
estate situated in this State prior to January first, one thousand nine hundred and 
fifty-seven, then said sale and conveyance so had and made shall be as valid and 
sufficient in law as though such executor had given bond and obtained letters of 
administration in this State prior to the execution of such deed. (1945, c. 652; 
1957510. 206) 

§ 28-40. Oath and bond required before letters issue.—Before letters 
testamentary, letters of administration with the will annexed, letters of adminis- 
tration or letters of collection are issued to any person, he must give the bond 
required by law and must take and subscribe an oath or affirmation before the 
clerk, or before any other officer of any state or country authorized by the laws 
of North Carolina to administer oaths, that he will faithfully and honestly dis- 
charge the duties of his trust, which oath must be filed in the office of the clerk. 
(CHGrP. s5.4672468 1870-1) cz 935-Code; ss. 1387,°1388;92109 > Rev," s."29; 
es hee o0 923-16 50y) 

Cross References.—As to form of oath, Editor’s Note.—See 1 N.C.L. Rev. 315. 
see § 11-11. As to effect of failure to give Cited in In re Covington’s Will, 252 N.C. 

bond, see notes to §§ 28-34, 28-35. 551, 114 S.E.2d 261 (1960). 

§ 28-41. Oath before notary; curative statute.—lIn all cases prior to 
January first, one thousand nine hundred and twenty-two, in which any foreign 
executor qualified or attempted to qualify as such executor by taking and sub- 
scribing the oath or affirmation required by law, before a notary public of this 
or any other state or territory of the United States, instead of taking and sub- 
scribing said oath or affirmation before the clerk, and having in all other respects 
complied with the laws of North Carolina prescribed for and pertaining to the 
qualification and appointment of foreign executors, such qualification and the 
letters testamentary issued in all such cases are hereby validated and made legal 
and binding. In all cases mentioned in this section, wherein such foreign execu- 
tor has entered upon the discharge of the duties of such office and has per- 
formed any duty or exercised the powers and authority of such office regularly 
and according to law, except for the defect in the qualification and issuance of 
letters testamentary, then all such acts of any such foreign executor are validated 
and are declared to be legal and binding. (1925, c. 19.) 

§ 28-42. Right of action on bond.—Every person injured by the breach 
of any bond given by an executor, administrator or collector may put the same 
in suit and recover such damages as he may have sustained. (1868-9, c. 113, s. 
pearodensmlol6stReyses: 302 6. Sh sP405) 

Action Brought in Name of State—Ac-  testate can call his representative to ac- 
tions upon the bonds of guardians, admin- count for the assets or sue on his bond. 
istrators, executors and collectors must be Merrill v. Merrill, 92 N.C. 657 (1885). See 
brought in the name of the State. Norman Carlton vy. Byers, 70 N.C. 691 (1874); State 
v. Walker, 101 N.C. 24, 7 S.E. 468 (1888). ex rel. Goodman vy. Goodman, 72 N.C. 508 

In fact actions on all bonds payable to (1875). And the next of kin cannot call for 

the State must be brought in the name of an account or settlement without having an 
the State. The statute requiring the real administrator before the court. Lansdell v. 
party in interest to prosecute does not ap- Winstead, 76 N.C. 366 (1877). But see 
ply to such actions. Carmichael v. Moore, Neal v. Becknell, 85 N.C. 299 (1881), hold- 
88 N.C. 29 (1883). ing that the bond of an administrator 

But the objection to the omission to whose appointment has been revoked may 
bring in State’s name may be obviated by be sued on by his successor in office or 

a motion to amend. Wilson v. Pearson, by the next of kin. 
102 N.C. 290, 9 S.E. 707 (1889). Amend- Thus where an administrator sells lands 
ment will be allowed even in the Supreme for assets to pay debts, and expends only 
Court. Grant v. Rogers, 94 N.C. 755 (1886). a part of the fund for that purpose, and 
When an administrator dies, no one but dies before filing a final account, only an 

an administrator de bonis non of his in- administrator de bonis non (not the next 
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of kin) of his intestate can maintain an ac- 
tion on the bond to recover the unex- 
pended balance. Neagle v. Hall, 115 N.C. 
415, 20 S.E. 516 (1894). See Tulburt v. 
Hollar, 102 N.C. 406, 9 S.E. 430 (1889). 
But where the administrator refuses to sue, 
creditors may sue, making him a party de- 
fendant. Wilson v. Pearson, 102 N.C. 290, 
9 S.E. 707 (1889). 

Action against Sureties—An action can 
be maintained on an administration bond 
against the sureties before obtaining judg- 
ment against the administrator. Williams v. 
Hicks, 5 N.C. 437 (1810); Strickland v. 
Murphy, 52 N.C. 242 (1859); Bratton v. 
Davidson, 79 N.C. 423 (1878). 
Venue of Suit—An administrator or ex- 

ecutor must be sued as such in the county 

in which he took out letters of administra- 
tion or letters testamentary, provided he or 

any one of his sureties lives in that county, 
whether he is sued upon his bond or sim- 

ply as administrator or executor. Stanley 

v. Mason, 69 N.C. 1 (1873); Foy v. More- 
head, 69 N.C. 512 (1873). 

Breach Not Merged in Judgment.—A 
judgment for damages on the breach of an 

administrator’s bond does not merge the 
cause of action. The latter is satisfied only 
by actual payment. Wilson v. Pearson, 

102 N.C. 290, 9 S.E. 707 (1889). 
Only Good Faith and Reasonable Care 

Guaranteed. — Bonds of administrators, 
executors, etc., guarantee good faith and 
reasonable care only. Atkinson vy. White- 
head, 66 N.C. 296 (1872); Syme v. Badger, 

92 N.C. 706 (1885). Executors are not in- 
surers. Beall v. Darden, 39 N.C. 76 (1845); 
Nelson v. Hall, 58 N.C. 32 (1859). 
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The bonds of administrators, executors, 
guardians, etc., guarantee only good faith. 
Smith v. Patton, 131 N.C. 396, 42 S.E. 
849 (1902). See Moore v. Eure, 101 N.C. 
five Sb. 47 te isss). 
An act of an administrator done with the 

concurrence of a creditor will not entitle 
the latter to charge the former with a de- 
vastavit. Cain v. Hawkins, 50 N.C. 192 
(1857). 
Improper Disbursements. — Where an 

administrator pays taxes out of the fund of 
the estate assessed against his intestate as 
guardian, it is an improper disbursement 
and his bond is liable therefor. So also 
where he pays inferior debts. Worthy v. 
Brower, 93 N.C. 344 (1885). 

Refusal to Pay Claim.—It is not breach 
of an administrator’s bond to refuse to pay 

a claim until the same is established by 
judgment. Gill v. Cooper, 111 N.C. 311, 16 

S.E. 316 (1892). 
Failure to Apply for License to Sell 

Land.—Where a devastavit is charged the 
primary liability rests upon the administra- 
tion bond. But a failure to apply for li- 
cense to sell land for assets is not of itself 
a breach of such bond. Hawkins v. Car- 

penter, 88 N.C. 403 (1883). 
Failure to Exhibit Final Account. — 

Where an administrator fails to exhibit in 
court his final account at the end of two 
years from his qualification, the distribu- 
tees may bring suit upon his bond, alleging 
such failure as a breach of the bond. 

Bratton v. Davidson, 79 N.C. 423 (1878). 

§ 28-43. Rights of surety in danger of loss.—Any surety on the bond 
of an executor, administrator or collector, who is in danger of sustaining loss by 
his suretyship, may exhibit his petition on oath to the clerk of the superior court 
wherein the bond was given, setting forth particularly the circumstances of his 
case, and asking that such executor, administrator or collector be removed from 
office, or that he give security to indemnify the petitioner against apprehended 
loss, or that the petitioner be released from responsibility on account of any fu- 
ture breach of the bond. The clerk shall issue a citation to the principal in the 
bond, requiring him, within ten days after service thereof, to answer the peti- 
tion. If, upon the hearing of the case, the clerk deem the surety entitled to re- 
lief, he may grant the same in such manner and to such extent as may be just. 
And if the principal in the bond gives new or additional security, to the satis- 
faction of the clerk, within such reasonable time as may be required, the clerk 
may make an order releasing the surety from liability on the bond for any sub- 
sequent act, default or misconduct of the principal. (1868-9, c. 113, s. 90; Code, 
S151 Oe Rev S30 ; Conical en 

§ 28-44. On revocation of letters, bond liable to successors.—When 
the letters of an executor, administrator or collector are revoked, his bond may 
be prosecuted by the person or persons succeeding to the administration of the 
estate, and a recovery may be had thereon to the full extent of any damage, not 
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exceeding the penalty of the bond, sustained by the estate of the decedent by the 
acts or omissions of such executor, administrator or collector, and to the full 
value of any property received and not duly administered. Moneys so recovered 
shall be assets in the hands of the person recovering them. (1868-9, c. 113, s. 
See Coders sl7sRevis/31; Cy Sees4z. ) 

Cross Reference.—See note to § 28-42. 
Administrator d.b.n. Must Sue—The 

action on the bond of the removed repre- 
sentative must be brought by the adminis- 

trator de bonis non, and not by the next of 
kin. Tulburt v. Hollar, 102 N.C. 406, 9 S.E. 
430 (1889). 

The administrator de bonis non must 
first sue on the bond of a defaulting execu- 
tor who preceded him, before he can obtain 

a license to sell the real estate for the pay- 
ment of the debts. Carlton v. Byers, 70 
N.C. 691 (1874). But where the preceding 
administrator is insolvent, his bond lost, 
and sureties unknown, the administrator 
de bonis non need not bring suit before he 
can obtain such license. Brittain v. Dick- 
son, 104 N.C. 547, 10 S.E. 701 (1889). 

Cited in Edwards v. McLawhorn, 218 
N.C 543, 11 S.E.2d 562 (1940). 

§ 28-45. When new bond or new sureties required.—If complaint be 
made on affidavit to the clerk of the superior court that the surety on any bond 
of an executor, administrator or collector is insufficient, or that one or more of 
such sureties is or is about to become a nonresident of this State, or that the bond 
is inadequate in amount, the clerk must issue an order requiring the principal in 
the bond to show cause why he should not give a new bond, or further surety, as 
the case may be. On the return of the order duly executed, if the objections in 
the complaint are found valid, the clerk shall make an order requiring the party 
to give further surety or a new bond in a larger amount within a reasonable time. 
(2008-7) C4 bosses ode, s, 118. Rew sa d2e0C, Si, s., 432) 

Mortgage Instead of Bond.—An admin- 
istrator who is also the heir of the intestate 
cannot satisfy the requirement of an addi- 
tional bond or security by mortgaging 

lands of his intestate, as such lands are al- 

ready liable for the debts. In re Sellars, 

118, N.C. 573, 24 S.E. 430 (1896). 

§ 28-46. On failure to give new bond, letters revoked.—lIf any person 
required to give a new bond, or further security, or security to indemnify, under 
§§ 28-43 and 28-45, fails to do so within the time specified in any such order, the 
clerk must forthwith revoke the letters issued to such person, whose right and 
authority, respecting the estate, shall thereupon cease. (1868-9, c. 113, s. 91; 
Code, s. 1520; Rev., s. 34; C. S., s. 44.) 

Cross Reference——As to revocation of 
letters on application of surviving husband 
or widow or next of kin, or for disqualifica- 
tion or default, see § 28-32. 

Clerk Has Jurisdiction—The clerks of 
the superior courts have jurisdiction of 

Notice to Show Cause Essential.—A 
judgment removing a public administrator 
for failure to renew his bond, without no- 
tice to show cause, is not only irregular 

but void. Trotter v. Mitchell, 115 N.C. 190, 
20 S.E. 386 (1894). 

Cited in Edwards vy. McLawhorn, 218 
N.C. 543, 11 S.E.2d 562 (1940). 

proceedings for the removal of executors 

and administrators. Edwards v. Cobb, 95 

N.C. 4 (1886). 

ARTICLE 9. 

Notice to Creditors. 

§ 28-47. Advertisement for claims.—Every executor, administrator and 
collector within twenty days after the granting of letters, shall notify all persons, 
firms and corporations having claims against the decedent to exhibit the same to 
such executor, administrator or collector, on or before a day to be named in such 
notice; which day must be six months from the day of the first publication of such 
notice. The notice shall be published once a week for four consecutive weeks in 
a newspaper qualified to publish legal advertisements, if any such newspaper is 
published in the county. If there is no newspaper published in the county, but 
there is a newspaper having general circulation in the county, then at the option 
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of the executor, administrator, or collector, the notice shall be published in the 

newspaper having general circulation in the county and posted at the courthouse 

or the notice shall be posted at the courthouse and four other public places in the 

county. Personal representatives are not required to publish the notices herein 

provided for when the deceased person did not own any real property or any 

interest in real property at the time of his death and the only assets of the estate 

consists of proceeds received for wrongful death. (1868-9, 'c.<113;,se297 01831, 

© 278,' s: 23’ Code; ss. 1421) 1422; Rev., s..39), Cresnvs. 45; 1945, c. 635; 1949, 

247 663,81 195500. 625% 196140520; 1's er/ alten 

Local Modification.—Forsyth: 
621, s. 4; Nash: 1931, c. 64. 

Cross Reference—As to cost of pub- 

lication, see § 1-596. 

Editor’s Note. — For brief comment on 
the 1949 amendments, see 27 N.C.L. Rev. 
414. 

Time of Presenting Claims.—Before dis- 
tribution of the estate to the next of kin, it 
is the duty of the administrator to pay the 

debts of the estate, provided such debts are 
presented within twelve months [now six 
months] next after publication under this 
section. As against claims presented after 
that period he will not be chargeable with 
any distribution he may have made in good 
faith. Mallard v. Patterson, 108 N.C. 255, 
13 S.E. 93 (1891). 

Advertisement Essential to Bar Claims. 
—The mere lapse of time does not bar the 
creditors’ claims against the estate. Only 
where the advertisement provided under 

this section has been made does the statute 

1949, c. gram, 104 N.C. 600, 10 S.E. 77 (1889). 

But see Morissey v. Hill, 142 N.C. 355, 55 
S.E. 193 (1906), where it was held that 
this section was enacted more for the pro- 
tection of the representative, and hence a 
claim would be barred independent of 
whether the advertisement provided by the 
section was published or not. To the same 
effect, see also, Andres v. Powell, 97 N.C. 
155, 2 S.E. 235 (1887). 
Where the administrator neither avers 

nor proves that he gave the notice required 
by this section, the objection that the 
creditor has not shown that he ever pre- 

sented his claim will not avail. Valentine 
yv. Britton, 127 N.C. 57, 87 S.E. 74 (1900). 
See Love v. Ingram, 104 N.C. 600, 10 S.E. 
77 (1889). But see Morissey v. Hill, 142 
N.C. 355, 55 S.E. 193 (1906). 

Cited in Park View Hosp. Ass’n v. 
People’s Bank & Trust Co., 211 N.C. 244, 
189 S.E. 766 (1937); Spivey v. Godfrey, 258 
N.C. 676, 129 S.E.2d 253 (1963). 

of limitation begin to run. Love v. In- 

§ 28-47.1. Filing of final account after six months.—Upon the satis- 

faction of all the requirements set forth in G.S. 28-47 and at the expiration of 

the six-month period referred to therein, the personal representative may, if all 

claims filed for outstanding debts and obligations of the decedent are met and sat- 

isfied, in case of a solvent estate, or satisfied pro rata according to applicable stat- 

utes, in case of an insolvent estate file his final account with the clerk of superior 

court, said final account to be audited and recorded by the clerk; provided, how- 

ever, this shall not limit the right of persons to file for an allowance under the 

provisions of North Carolina G.S. 30-15 and 30-17 within one (1) year. (1963, 
c. 168.) 

Cross Reference—As to representative 
petitioning for settlement after final ac- 
count, see § 28-165. 

§ 28-48. Proof of advertisement.—A copy of the advertisement directed 

to be posted or published in pursuance of G.S. 28-47, with an affidavit, taken be- 

fore some person authorized to administer oaths, of one of the persons authorized 

by G.S. 1-600 (a), to make affidavit, to the effect that such notice was published 

for four weeks in said newspaper, or an affidavit stating that such notices were 

posted, shall be filed in the office of the clerk by the executor, administrator or 

collector. The copy of the notice together with such affidavit shall be deemed a 

record of the court, and a copy thereof, duly certified by the clerk, shall be re- 

ceived as prima facie evidence of the fact of publication in all the courts of this 
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State. (1868-9, c. 113, s. 31; Code, s. 1423; Rev., s. 40; C. S., s. 46; 1951, c. 1005, 
s. 3; 1961, c. 26, s. 2.) 

Necessity of Proof—When an adminis- 
trator pleads to a bill the provision of law 
which prescribes the time of bringing suits 

against him, he is bound to show by proof 
that he advertised as required by the stat- 

ute. Gilliam v. Willey, 54 N.C. 128 (1853). 

§ 28-49. Personal notice to creditor. — The executor, administrator or 
collector may cause the notice to be personally served on any creditor, who shall, 
thereupon, within three months after personal service thereof, exhibit his claim, 
or be forever barred from maintaining any action thereon. (1868-9, c. 113, s. 32; 
Code, s. 1424; 1885, c. 96; Rev., s. 41; C.S., s. 47; 1961, c. 741, s. 2.) 

Cross Reference.—See note to § 28-47. 
Applied in In re Miles’ Estate, 262 N.C. 

647, 188 S.E.2d 487 (1964). 

ARTICLE 10. 

Inventory. 

§ 28-50. Inventory within three months. — Every executor, adminis- 
trator and collector, within three months after his qualification, shall return to 
the clerk, on oath, a just, true and perfect inventory of all the real estate, goods 
and chattels of the deceased, which have come to his hands, or to the hands of 
any person for him, which inventory shall be signed by him and be recorded by the 
clerk. He shall also return to the clerk, on oath, within three months after each 
sale made by him, a full and itemized account thereof, which shall be signed by 
him and recorded by the clerk. (R. C., c. 46, s. 16; 1868-9, c. 113, s. 8; Code, 
s. 1396; Rev., s. 42; C. S., s. 48.) 

Cross Reference——As to accounts and 
accounting generally, see § 28-117 et seq. 
An inventory is but prima facie evidence 

to charge the executor with assets, so as 
to call on him for proof to rebut it. 
Hoover v. Miller, 51 N.C. 79 (1858). It 
is prima facie evidence of the solvency of 
persons owing debts to the estate and de- 
scribed in the inventory. It may be shown 
that the personal representative made er- 
rors in describing and noting the debts. 
And it seems that the inventory is not evi- 
dence against an administrator de bonis 
non. Grant v. Reese, 94 N.C. 720 (1886). 

Statement of Doubtful Debts—Where 
an executor returns an inventory of debts 
without stating that some of the debts are 
doubtful, he wll be held responsible for 
them, unless he can show that there were 
set-offs against them, or that the debtors 
were insolvent. Graham v. Davidson, 22 
N.C. 155 (1838). But where he inven- 
tories them as “doubtful,” prima facie he 
will not be chargeable with them. Gay v. 
Grant, 101 N.C. 206, 8 S.E. 99 (1888). 

Return of Joint Executors.—Either one 
of joint executors making a joint return 
of inventory is answerable for what ap- 
pears thereon, if it does not show what 
came to the hand of the other alone. 
Graham v. Davidson, 22 N.C. 155 (1838). 
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Transfer of Funds to Another Jurisdic- 
tion.—The inventory required by this sec- 
tion must be filed before the transfer of 
moneys to another jurisdiction. Grant v. 
Rogers, 94 N.C. 755 (1886). 

Representative May Be Compelled to 
Account or File Inventory.—If the per- 
sonal representative has failed to file his 
inventory or his accounts, he can be com- 

pelled to do so upon application to the 
clerk of the superior court. Atkinson v. 
Ricks, 140 N.C. 418, 53 S:E. 230 (1906). 
See § 28-51. 

Failure to File May Bar Commissions. 
—Failure to file an inventory, coupled with 
acts of gross negligence and want of care 
in the management of the estate, was held 
to deprive the personal representative of 
his right to commissions. Grant v. Reese, 
94 N.C. 720 (1886); Stonestreet v. Frost, 
125 N.C. 640, 31 S.E. 836 (1899). 

Or Be Grounds for Removal.—Where 
the executor failed to file the inventory re- 
quired and was also guilty of other acts of 
mismanagement it was held that he could 
be required to give bond or be removed 

from his office. Barnes v. Brown, 79 N.C. 
40i (1878). See § 28-51. 

Cited in In re Hege, 205 N.C. 625, 172 
S.E. 345 (1934). 
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§ 28-51. Compelling the inventory. — If the inventory and account of 

sale specified in § 28-50 are not returned as therein prescribed, the clerk must 

issue an order requiring the executor, administrator or collector to file the same 

within the time specified in the order, which shall not be less than twenty days 

or to show cause why an attachment should not be issued against him. if, after 

due service of the order, the executor, administrator, or collector does not, on 

the return day of the order, file such inventory or account of sale, or obtain 

further time to file the same, the clerk shall have power to vacate the office of 

administrator, executor or collector. And under all proceedings provided for in 

this section, the defaulting executor, administrator or collector shall be personally 

liable for the costs of such proceeding to be taxed against him by the clerk of the 

superior court, or deducted from any commissions which may be found due such 

executor, administrator or collector upon final settlement of the estate. And the 

sheriffs of the several counties to whom a process is directed under the provisions 

of this section shall serve the same without demanding their fees in advance. 

(1868-9c. 113.7529" Codey cwlo2/ Revo 050 AQ 1979 "CAs sil: 

1933, c. 100.) 

Cross Reference.—See note to § 28-50. tor to discharge the duties of his office as 

Clerk’s Original Jurisdiction. — Under prescribed by law. And even without in- 

this section the clerk has original jurisdic- | voking the aid of statute the power of re- 

tion to remove the representative for not moval is inherent in the office at common 

filing the inventory required. Edwards v. law, and must of necessity be so to pre- 

Cobb, 95 N.C. 4 (1886). vent a failure of justice. Taylor v. Biddle, 

Clerk Has Power to Remove Indepen- 71 N.C. 1 (1874). 

dent of Statute—vThe clerk has power of Cited in In re Hege, 205 NECe 625 ance 

removal for the failure of the administra- S.E. 345 (1934). 

§ 28-52. New assets inventoried.—When further property of any kind, 

not included in any previous return, comes to the hands or knowledge of any 

executor, administrator or collector, he must cause the same to be returned, as 

hereinbefore prescribed, within three months after the possession or discovery 

thereof; and the making of such return of new assets, from time to time, may 

be enforced in the same manner as in the case of the first inventory. (1868-9, 
c. 113, s. 10; Code, s. 1398; Rev., s. 44; C. S., s. 50.) 

§ 28-53. Trustees in wills to qualify and file inventories and ac- 
counts.—Trustees appointed in any will admitted to probate in this State, into 
whose hands assets come under the provisions of the will, shall first qualify under 
the laws applicable to executors, and shall file in the office of the clerk of the 
county where the will is probated inventories of the assets which come into his 
hands and annual and final accounts thereof, such as are required of executors and 
administrators. The power of the clerk to enforce the filing and his duties in 
respect to audit and record shall be the same as in such cases. This section shall not 
apply to the extent that any will makes a different provision. (1907, c. 804; C. S., 
$51 3:1961, C519 19G0 Cali ZG siel:) 

Cross Reference.—As to accounts and require that trustees appointed by a will 

accounting generally, see § 28-117 et seq. must first qualify under the laws applicable 
Editor’s Note—The 1965 amendment, to executors, such requirement shall not 

effective July 1, 1965, inserted “which come apply to trustees appointed by any will 
into his hands” near the end of the first executed prior to July 1, 1961, unless the 
sentence and rewrote the last sentence. will has been admitted to probate prior to 
Section 2 of the amendatory act provides: the effective date of this act.” 
“To the extent that G.S. 28-53, as amended Stated in Lichtenfels v. North Carolina 
by chapter 519 of the Session Laws of 1961, Nat’! Bank, 260 N.C. 146, 132 $.E.2d 360 
and as further amended by this act, would (1963). 
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ARTICLE 11. 

Assets. 

§ 28-54. Distinction between legal and equitable asests abolished.— 
The distinction between legal and equitable assets is abolished, and all assets shall 
be applied in the discharge of debts in the manner prescribed by this chapter. 
(1868-9, c. 113, s. 14; Code, s. 1406; Rev., s.45; C. S., s. 52.) 

All the chattels of an intestate are assets, 
if the administrator by reasonable dili- 
gence might have possessed himself of 
them. Gray v. Swain, 9 N.C. 15 (1822). 

Lands as Assets.—Land is not an asset 
until it is sold and the proceeds received by 
the personal representative. Fike vy. Green, 
64 N.C. 665 (1870); Edenton v. Wool, 65 
N.C. 379 (1871); Hawkins v. Carpenter, 
88 N.C. 403 (1883); Wilson v. Bynum, 92 
N.C. 718 (1885). 

Rents Liable for Debts—The rents on 
devised land may be subjected by the per- 
sonal representative to the payment of 
the debts of deceased. Shell v. West, 130 
N,C51915441>S.E. 65 (1902). 

Rent Accruing before and after Death.— 
Rent due for the occupation of an equita- 

ble estate in land, in the lifetime of the 
cestui que trust, goes to his personal repre- 

Warrant for Pension Is Not Asset.—A 
warrant for a pension issued after the 

death of the pensioner does not become a 
part of his assets, but must be returned to 
the State for cancellation. In re Smith, 
130 N.C. 638, 41 S.E. 802 (1902). 

Nor Is Recovery for Death by Wrong- 
ful Act.—The right to recover damages for 

wrongful death rests entirely on statute, 
and when a recovery is had therefor it is 
not a part of the personal assets of the de- 
ceased. Hood v. American Tel. & Tel. Co., 
162°N.C.0 92; 577.°S. F.01094" (1913). 

Such damages when recovered are not 
assets of the estate available to creditors. 
Hines v. Foundation Co., 196 N.C. 322, 
145 S.F. 612 (1928). 

Homestead Exemptions.—The personal 
exemptions in Art. X of the Constitution 

exist only during the life of the “home- 
steader,’ and after his death pass to his 

goes to his heirs. Fleming v. Chunn, 57 personal representative, to be disposed of 
N.C. 422 (1859); Rogers v. McKenzie, 65 in due course of administration. John- 
Ne Coe seas71). SOM AV GLOSS, "GO MN GCm 167 (Levey 

sentative, that accruing after his death 

§ 28-55. Trust estate in personalty.—lf any trustee, or any person in- 
terested in any trust estate, dies leaving any equitable interest in personal es- 
tate which shall come to his executor, administrator or collector, the same estate 
shall be deemed personal assets. (1868-9, c. 113, s. 11; Code, s. 1043; Rev., s. 
to a. S405.) 

§ 28-56. Crops ungathered at death.—The crops of every deceased per- 
son, remaining ungathered at his death, shall, in all cases, belong to the executor, 
administrator or collector, as part of the personal assets, and shall not pass to 
the widow with the land assigned as dower; nor to the devisee by virtue of any 
devise of the land, unless such intent be manifest and specified in the will. (1868- 
Mean 3,16. 15 +Codé,s. 1407+ Revics:47* GC. S,s.54,) 

The Principle Is Declaratory of the ‘crops... remaining ungathered at his 
Common Law.—See Flynt vy. Conrad, 61 

N.C, 190 (1867). 
This section does not control the title to 

crops not planted at the time of the death 
of the testator or devisor. Manifestly, in 
the forum of common sense, a crop could 

not be a crop until the seed were in the 
soil. The statute uses the expression, 

death,” etc. An ungathered crop is cer- 

tainly not an unplanted crop. Carr v. 
Garr, 208° NC. 2465, 180 SF. 82 (1935). 
Upon the death of a cropper his personal 

representative is entitled to his share of 
the crop. Parker v. Brown, 136 N.C. 280, 

48 S.E. 657 (1904). See Thomas vy. Lines, 
83 N.C. 191 (1880). 

§ 28-56.1. Federal income tax refunds; joint returns.—Upon the de- 
termination by the United States Treasury Department of an overpayment of 
income tax by a married couple filing a joint federal income tax return, one 
of whom has died since the filing of such return or where a joint federal in- 
come tax return is filed on behalf of a husband and wife, one of whom has died 
prior to the filing of the return, any refund of the tax by reason of such over- 
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payment, if not in excess of five hundred dollars ($500.00), shall be the sole 

and separate property of the surviving spouse. In the event that both spouses 

are dead at the time such overpayment is determined, such refund, if not in 

excess of five hundred dollars ($500.00), shall be the sole and separate property 

of the estate of the spouse who died last and may be paid directly by the Trea- 

sury Department to the executor or administrator of such estate, or, in the ab- 

sence of such executor or administrator, to the clerk of the superior court of the 

county of the domicile of the last surviving spouse, to be disbursed by him as 

provided by G.S. 28-68 and G.5. 28-68.2 and 28-68.3. (1955, c. 720; 1957, c. 986.) 

Editor’s Note——For brief comment on 

this section, see 33 N.C.L. Rev. 575 (1955). Cross References——As to distribution 

generally, see § 28-153 et Seq. As to 

agreements with taxing authorities to se- 

cure benefits of federal marital deduction, 

see § 28-158.2. 

§ 28-56.2. Same; separate returns. — Upon the determination by the 

United States Treasury Department of an overpayment of income tax by any 

married person filing a separate return, any refund of the tax by reason of such 

overpayment, if not in excess of two hundred fifty dollars ($250.00), exclusive of 

interest, shall be the sole and separate property of the surviving spouse, and the 

United States Treasury Department may pay said sum directly to such surviving 

spouse, and such payment to the extent thereof shall operate as a complete ac- 

quittal and discharge of the United States Treasury Department. (1961, c. 643.) 

benefits of federal marital deduction, see § 

28-158.2. 
Cross References.—As to distribution 

generally, see § 28-153 et seq. As to agree- 

ments with taxing authorities to secure 

§ 28-56.3. State income tax refunds.—Upon the determination by the 

Commissioner of Revenue of North Carolina of an overpayment of income tax 

by any married person, any refund of the tax by reason of such overpayment, if 

not in excess of two hundred dollars ($200.00) exclusive of interest, shall be 

the sole and separate property of the surviving spouse, and said Commissioner of 

Revenue may pay said sum directly to such surviving spouse, and such payment 

to the extent thereof shall operate as a complete acquittal and discharge of the 

Commissioner of Revenue. (1961, c. 735.) 

Cross References.—As to distribution 

generally, see § 28-153 et seq. As to agree- 

ments with taxing authorities to secure 

benefits of federal marital deduction, see 

§ 28-158.2. 

§ 28-57. Proceeds of real estate sold to pay debts are personal as- 

sets. — All proceeds arising from the sale of real property, for the payment 

of debts, as hereinafter provided, shall be deemed personal assets in the hands 

of the executor, administrator or collector, and applied as though the same were 

the proceeds of personal estate. (1868-9, c. 113,'s. 12; Code, s. 1404; Rev., s. 

Ase Se s00)) 

Editor’s Note.—For note as to applica- 

bility of equitable conversion doctrine to 

proceeds of sale of lands, etc., by personal 

representative, see 35 N.C.L. Rev. 347 

(1957). 
Stamped with Character of Realty.— 

sonalty, although they are stamped with 

the character of realty to indicate the chan- 

nel in which they shall go. Lafferty v. 

Young, 125 N.C. 296, 34 S.E. 444 (1899). 

Applied in Linker v. Linker, 213 N.G: 

351, 196 S.E. 329 (1938). 

Proceeds of sale of realty are in fact per- 

§ 28-58. Surplus of proceeds of realty sold for debts is real asset. 

—All proceeds from the sale of real estate, as hereinafter provided, which may 

not be necessary to pay debts and charges of administration, shall, notwithstand- 

ing, be considered real assets, and as such shall be paid by the executor, adminis- 
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trator or collector to such persons as would have been entitled to the land had it 
not been sold. (1868-9, c. 113, s. 13; Code, s. 1405; Rev., s. 49; C. S., s. 56.) 

Cross Reference.—See note to § 28-57. personal representative of the deceased 
Recovering Surplus Proceeds from Rep- administrator. Alexander v. Wolfe, 88 N.C. 

resentative of Deceased Administrator. 398 (1883). But see Neagle v. Hall, 115 
Proceeds of sale of real esate in the hands N.C. 415, 20 S.E. 516 (1894), where it was 
of an administrator are held, after payment held that only the administrator de bonis 
of debts, for the heirs, who upon the death non of the estate can sue for the unex- 

of the administrator may alone proceed pended proceeds of realty sold. 

against his personal representative. Alex- Such proceeds may not be applied to a 
ander v. Wolfe, 88 N.C. 398 (1883). judgment for a widow’s year’s allowance. 

But where he also holds other proceeds Denton v. Tyson, 118 N.C. 542, 24 S.E. 
than from the sale of realty, the adminis- 116 (1896). 

trator de bonis non of the estate must join Applied in Linker v. Linker, 213 N.C. 
with such heirs in proceeding against the 351, 196 S.E. 329 (1938). 

§ 28-59. Personalty fraudulently conveyed recoverable. — If there 
are not sufficient real and personal assets of the deceased to satisfy all the debts 
and liabilities of deceased, together with the costs and charges of administration, 
the personal representative shall have the right to sue for and recover any and 
all personal property which the deceased may in anywise have transferred or 
conveyed with intent to hinder, delay, or defraud his creditors, and any money 
or property so recovered shall constitute assets of the estate in the hands of the 
personal representative for the payment of debts. But if the fraudulent alienee 
of deceased has sold the property or estate so fraudulently acquired by him to a 
bona fide purchaser for value without notice of the fraud, then such fraudulent 
alienee shall be liable to the personal representative for the value of the prop- 
erty and estate so acquired and disposed of. If the whole recovery from any 
fraudulent alienee of a decedent shall not be necessary for the payment of the 
debts of decedent and the costs and charges of administration of his estate, the 
surplus shall be returned to such fraudulent alienee or his assigns. (Rev., s. 
DO CaS SL O2t) 

Cross References.—As to realty, see § 
28-84. As to fraudulent conveyances, see 
§ 39-15 et seq. 

§ 28-60. Debt due from executor not discharged by appointment. 
—The appointing of any person executor shall not be a discharge of any debt or 
demand due from such person to the testator. (1868-9, c. 113, s. 40; Code, s. 
1431: Revisi01s.G..5i:8. 58.) 

Applies to Executor Whether He Acts’ not act under the appointment. Moore v. 

or Not.—This section applies to an execu- Miller, 62 N.C. 359 (1868). 
tor who acts as well as to one who does 

§ 28-61. Joint liability of heirs, etc., for debts.—All persons succeed- 
ing to the real or personal property of a decedent, by inheritance, devise, bequest 
or distribution, shall be liable jointly, and not separately, for the debts of such 
decedent. (1868-9, c. 113, s. 99; Code, s. 1528; Rev., s. 52; C. S., s. 59.) 

Cross Reference.—As to liability of third judgment liquidating the amount of the 
persons who purchase the property, see § claim, is not a debt under this section. 
28-83. Suskin v. Maryland Trust Co., 214 N.C. 

Purpose of Section—This and the fol- 347, 199 S.E. 276 (1938). 
lowing sections are intended to limit the In a stockholders’ derivative suit to re- 
liability of heirs, devisees and distributees. cover from the directors and officers the 
Andres y. Powell, 97 N.C. 155, 2 S.E. 235 damages which they caused a corporation 
(1887). to suffer by unlawfully distributing a por- 
Claim for Unliquidated Damages Not a_ tion of the corporation’s profits under a 

“Debt.”—An action based on a claim for bylaw alleged to be illegal, the action for 
unliquidated damages, until reduced to unliquidated damages was not a debt with- 
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in this section. Healey v. R. J. Reynolds 
Tobacco Co., 48 F. Supp. 207 (M.D.N.C. 

1942), 

Proportion of Devisee’s Liability —The 
whole debt, not exceeding the value of the 
devise, may be collected from a devisee; 

but in such a case he is entitled to contribu- 
tion from the other devisees. That is, each 
devisee, heir, etc., is, to the extent of his 
share, a surety. Badger v. Daniel, 79 N.C. 

372 (1878). See Hinton v. Whitehurst, 

71 N.C. 66 (1874). 

Liability as between Legatees and De- 
visees.—See Badger v. Daniel, 79 N.C. 372 

(1878). 

Executor as Sole Devisee and Legatee. 

—Where judgment was rendered against 

the estate of plaintiff's deceased guardian 
for money due the guardianship estate, and 
after reaching his majority plaintiff insti- 
tuted an action alleging that defendant as 
executrix of the deceased guardian had 
paid over to herself, as sole devisee and 

legatee, money sufficient to discharge 
plaintiff’s claim, the action was not against 
defendant as executrix but against her in- 
dividually on a liability imposed upon her 
by this section as legatee and devisee, and 

defendant’s motion to remove from the 
county of plaintiff's residence to the 
county in which she qualified as executrix, 

28. ADMINISTRATION—ASSETS § 28-63 

was properly denied. Rose v. Patterson, 

218 N.C. 212, 10 S.H.2d 678 (1940). 

Pleading.—Where the complaint alleged 

a cause against defendant as devisee for 

personal enrichment at the expense of 

creditors of the estate, and not against her 

in her capacity as executrix, her motion to 

remove to the county of her qualification 

was properly denied, notwithstanding that 

plaintiff’s evidence tended to show devas- 

tavit, since an action is governed by the 

pleadings. Rose v. Patterson, 220 NEC: 

60, 16 S.EF.2d 458 (1941). 

Variance.—Where the complaint alleged 

that defendant, as executrix, turned over to 

herself as legatee, personalty of the estate 

of plaintiff’s debtor, and thus obtained per- 

sonal enrichment at the expense of credi- 

tors of the estate, but the evidence tended 

to show, at most, devastavit, defendant’s 

motion to nonsuit was properly allowed on 

the ground of variance between the allega- 

tion and the proof, since the burden was 

on plaintiff to prove the cause alleged in 

the complaint. Rose v. Patterson, 220 NCS 

60, 16 S.E.2d ‘458 (1941). 
Applied in Moffitt v. Davis, 205 N.C. 

565, 172 S.E. 317 (1934); Price v. Askins, 
212 N.C. 583, 194 S.E. 284 (1937). 

Cited in Davis v. Singleton, 256 N.C. 
596, 124 S.E.2d 563 (1962). 

§ 28-62. Extent of liability of heirs, etc. — No person shall be liable, 

under § 28-61, beyond the value of the property so acquired by him, or for any 

part of a debt that might by action or other due proceeding have been collected 

from the executor, administrator or collector of the decedent, and it is incumbent 

on the creditor to show the matters herein required to render such person liable. 

(1868-9, ¢.113;.s.100; Code; $..1529>:Rev.;s133%CorS:8 60. ) 

Cross Reference.—See note to § 28-61. 

The provisions of this section are in- 
tended to limit the liability of executors, 

administrators, next of kin and heirs of 
decedents, and after a reasonable time, to 

give quiet and repose to the estates of dead 
men. Moffitt v. Davis, 205 N.C. 565, 172 

S.—. 317) (1934). 

There is no personal liability on the 
heirs at law, devisees or distributees. 
Their liability for the debts of a decedent 
extends only to the value of the prop- 
erty of the decedent. Moffitt v. Davis, 205 

WiG.-565, 172: Ses t? 4084).5: Pricer, 
Askins, 212 N.C. 583, 194 S.E. 284 (1937). 

Hence the heirs, by making personal ap- 
pearance in an action against the estate for 
the recovery of money, in which attach- 

ment was issued against the lands of the 
estate, were not estopped to deny plaintiff's 
contention that the attachment gave pri- 

ority to his judgment. Price v. Askins, 
212 N.C. 583, 194 S.E. 284 (1937). 

Devisee’s Liability—In an action under 
this section judgment can be_ entered 
against the devisee only to the extent of 
the property received under the will; no 
personal judgment can be entered against 
him. Moffitt v. Davis, 205 N.C. 565, 172 

S.E. 317 (1934). 

§ 28-63. Judgment against heirs, etc., apportioned; costs.—In any 

such action the recovery must be apportioned in proportion to the assets or prop- 

erty received by each defendant, and judgment against each must be entered ac- 

cordingly. Costs in such actions must be apportioned among the several defen- 
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dants, in proportion to the amount of the recovery against each of them. (1868-9, 
coli Sesel01* Coder 5.1530; Reyes 54:3 Cop ys bl) 

Cross Reference.—As to provision pro- 
hibiting creation of lien by suit against 
representative, see § 28-114 et seq. 

§ 28-64. Persons liable for debts to observe priorities.—Every per- 
son who is liable for the debts of a decedent must observe the same preferences 
in the payment thereof as are established in this chapter; nor shall the commence- 
ment of an action by a creditor give his debt any preference over others. (1868-9, 
Ceo ae U2 Godless. h5516 REV. sco pos Ga tS.Oce) 

Cited in Price v. Askins, 212 N.C. 583, 
194 S.E. 284 (1937). 

§ 28-65. Existence of other debts of prior or equal class. — The de- 

fendants in such action may show that there are unsatisfied debts of a prior class 

or of the same class with that in suit. If it appears that the value of the prop- 

erty acquired by them does not exceed the debts of a prior class, judgment must 
be rendered in their favor. If it appears that the value of the property acquired 
by them exceeds the amount of debts which are entitled to a preference over 
the debt in suit, the whole amount which the plaintiff shall recover is only such 
a portion of the excess as is a just proportion to the other debts of the same class 
with that in'suit. (1868-9, c’ 113, s.°103; Code, s. 1532; Rev., s: 56; C. S., s. 
63.) 
Who Are Defendants.—Debts against tors. The phrase “the value of property 

deceased persons must be sued by civil ac- 
tion against the personal representative. 
Hence the “defendants” referred to in this 

acquired by them,” refers to assets in the 
hands of the representative. Heilig v. 

Foard, 64 N.C. 710 (1870). 

section are the executors and administra- 

§ 28-66. Debts paid taken as unpaid as against heirs, etc.—li any 

debts of a prior class to that in which the suit is brought, or of the same class, 
have been paid by any defendant, the amount of the debts so paid shall be esti- 
mated, in ascertaining the amount to be recovered, in the same manner as if such 
debts were outstanding and unpaid, as prescribed in § 28-65. (1868-9, c. 113, 
Balt Code s:1533: Reviis.97 > Co0 N62 64.) 

§ 28-67. Compelling contribution among heirs, etc.—The remedy to 
compel contribution shall be by petition or action in the superior court or be- 
fore the judge in term time against the personal representatives, devisees, legatees, 
and heirs also of the decedent if any part of the real estate be undevised, within 
two years after probate of the will, and setting forth the facts which entitle the 
party to relief; and the costs shall be within the discretion of the court. (1868-9, 
melars. 106: Code, $1534-»Reév:,s. 582°C .S4s. 65.) 

Section an Exception to Certain Rule.— 
The remedy given by this section is an 
exception to the rule that in actions for 
contribution, when the amount exceeds 
$200, the superior court in term has exclu- 

sive cognizance. Wharton vy. Wilkerson, 
92 N.C. 408 (1885). 

Application to Tenants in Common.— 

This section applies only to contributions 
sought to be enforced among devisees, and 
heirs to whom undevised land has de- 
scended. It has no application to contri- 
butions among tenants in common who 

claim by descent. Wharton v. Wilkerson, 

92 N.C. 408 (1885). 

§ 28-68. Payment to clerk of money owed intestate.—(a) Any per- 
son indebted to an intestate may satisfy such indebtedness by paying the amount 
of the debt to the clerk of the superior court of the county of the domicile of the 
intestate— 

(1) Ifno administrator has been appointed, and 
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(2) If the amount owed by such person does not exceed one thousand dol- 
lars ($1,000.00), and 

(3) If the sum tendered to the clerk would not make the aggregate sum 
which has come into the clerk’s hands belonging to the intestate ex- 
ceed one thousand dollars ($1,000.00). 

(b) Such payments may not be made to the clerk if the total amount paid or 

tendered with respect to any one intestate would exceed one thousand dollars 
($1,000.00), even though disbursements have been made so that the aggregate 
amount in the clerk’s hands at any one time would not exceed one thousand dol- 

lars ($1,000.00). 
(c) If a sum tendered pursuant to this article would make the aggregate sum 

coming into the clerk’s hands with respect to any one intestate exceed one thou- 
sand dollars ($1,000.00), the clerk shall appoint an administrator. 

(d) If it appears to the clerk after making a preliminary survey that disburse- 

ments pursuant to subsection (a) of G.S. 28-68.2 would not exhaust funds re- 
ceived pursuant to G.S. 28-68, he may, in his discretion, appoint an administrator 
in such case. (1921, c. 93; Ex. Sess. 1921, c. 65; C. S., s. 65(a) ; Ex. Sess. 1924, 
coil$.658%1927, ca Ze 1929 ..ce.63; 715 1205 19ST er 211055 acCu GeO remo oo: 
ce: 69, 96, 367; 1937, cc. 13; 31, 55, 121, 336, 377 ; 1939, cc. 383, 3843,1941,.c176; 
1943, cc. 24, 114, 138, 560; 1945, cc. 152, 178, 555; 1947, cc. 203, 237; 1949, ce. 
172815691, 762 1951 yo S80 seals 10597 ca90 sc.aie4e) 

Local Modification. — Burke: 1959, c. 
346: Caswell: 1959, c. 594; Cumberland: 
1957, (Cl LO Se eitts el 93" CroSo sal SO eGe 

169, 383, 384; Alnior: 1959, c. 663. 
Cross Reference.—For provisions stating 

that payment to clerk after one year dis- 
charges representative pro tanto, see § 

28-160. 

Editor’s Note—For comment on the 
1951 amendment, see 29 N.C.L. Rev. 355. 

This section provides the debtor a per- 

missive right, and is in nowise mandatory 
upon him; such right as is given is alterna- 
tive and not exclusive. In re Franks, 220 

N.C. 176, 16 S.E.2d 831 (1941). 
Effect on Jurisdiction to Appoint Ad- 

ministrator.—This section does not have 
the effect of fixing the sum of $300 [now 
$1000] as bona notabilia in determining 
jurisdiction of the clerk of the superior 
court to appoint an administrator for a 
person not domiciled in this State who dies 
leaving assets herein. In re Franks, 220 
N.C. 176, 16 S.E.2d 831 (1941). 

Section Not Applicable to Surplus Real- 
ized on Foreclosure Sale.—The limitation 
of the amount payable to the clerk under 
this section is not applicable to the sur- 
plus realized upon the foreclosure of a 
mortgage or deed of trust. Lenoir County 
v. Outlaw, 241 N.C. 97, 84 S.E.2d 330 

(1954). 

§ 28-68.1. Receipt of clerk.—The receipt from the clerk of the superior 

court of a payment purporting to be made pursuant to G.S. 28-68 is a full release 
to the debtor for the payment so made. (1951, c. 380, s. 1.) 

Cross Reference.—For requirement that 
clerk receive money and sign receipt, see § 

28-161. 

§ 28-68.2. Disbursement by clerk.—(a) If no administrator has been 

appointed, the clerk of the superior court shall disburse the money received pur- 

suant to G.S. 28-68 for the following purposes and in the following order : 

(1) To pay the surviving spouse’s year’s allowance and children’s year’s al- 
lowance assigned in accordance with law ; 

(2) To pay any lawful claims for funeral expenses of the deceased, not to 
exceed six hundred dollars ($600.00) as a preferred claim, or to re- 
imburse any person for the payment thereof ; 

(3) To pay any lawful claims for hospital, medical and doctor’s bills for the 
last illness of the deceased, such period of last illness not to exceed 
twelve months, or to reimburse any person for the payment thereof. 

(b) After the death of a spouse who died intestate and after the disbursements 
have been made in accordance with subsection (a) of this section, the balance in 
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his hands belonging to the estate of the intestate shall be paid to the surviving 

spouse, and if there is no surviving spouse, he shall pay same to the heirs or dis- 

tributees in proportion to their respective interests. 

(c) The clerk of the superior court shall not be required to publish notice to 

creditors. (1951, c. 380, s. 1; 1955, c. 1246, ss. 1-3; 1957, c. 491; 1965, c. 576, 

syle) 
Local Modification. — Edgecombe and _ substituted “surviving spouse’s” for “wid- 

Nash: 1953, c. 473, amended by 1955, c.  ow’s” in subdivision (1) of subsection (a), 

808; Greene: 1955, c. 808. rewrote subdivision (2) and added subdivi- 

Cross References.—As to order of pay- sion (3) in that subsection and rewrote sub- 

ment of debts, see § 28-105. As to intestate section (b). 

succession generally, see § 29-1 et seq. For brief comment on this section, see 

Editor’s Note.——The 1965 amendment 36 N.C.L. Rev. 42 (1957). 

§ 28-68.3. Transfer of funds to administrator; commissions.—When- 

ever an administrator is appointed after a clerk of the superior court has received 

any money pursuant to G.S. 28-68, the clerk shall pay to the administrator all funds 

which have not been disbursed. The clerk shall receive no commission for mak- 

ing such payment to the administrator, and the administrator shall receive no 
commission for receiving such payment from the clerk. (1951, c. 380, s. 1.) 

Cross Reference.—As to liability and 
compensation of clerk of superior court, 

see § 28-171. 

§ 28-68.4: Repealed by Session Laws 1965, c. 576, s. 2. 

ArticLe 12. 

Discovery of Assets. 

§ 28-69. Examination of persons or corporations believed to have 

possession of property of decedent. —- Whenever an executor or adminis- 

trator makes oath before the clerk of the superior court of the county where the 

party to be examined resides or does business that he has reasonable ground to 

believe, setting forth the grounds of his belief, that any person, firm or corpora- 

tion has in his or its possession any property of any kind belonging to the estate 

of his decedent, said clerk shall issue a notice to said person or the member of 

the firm or officer, agent or employee of the firm or corporation designated in 

the affidavit, to appear before said clerk at his office at a time fixed in said notice, 

not less than three days after the issuance of said notice, and be examined under 

oath by said executor or administrator or his attorney concerning the possession 

of said property. If upon such examination the person examined admits that he 

or the firm or corporation for which he works has in his or its possession any 

property belonging solely to the decedent, and fails to show any satisfactory rea- 

son for retaining possession of said property, the clerk of the superior court shall 
issue an order requiring said person, firm or corporation forthwith to deliver 
said property to said executor or administrator, and may enforce compliance with 
said order by an attachment for contempt of court, and commit said person to 
jail until he shall deliver said property to said executor or administrator: Pro- 

vided, that in the case of a firm or corporation, whenever any person other than 
a partner or executive officer of such firm or corporation is examined, no such 
order shall be made until at least three days after service of notice upon a partner 
or executive officer of such firm or corporation to show cause why such order 
should not be made. (1937, c. 209, s. 1.) 

Editor’s Note.—The purpose of this sec- through and upon the authority of the pro- 
tion is to expedite the settlement of a de- bate court without having to resort, inde- 

cedent’s estate by permitting the repre- pendently, to the rather slow and expen- 
sentative to discover assets of the estate sive proceeding of claim and delivery. 

43 



§ 28-70 Cu. 28. ADMINISTRATION—SALES OF PERSONALTY § 28-73 

However, since the section seems to pro- ings in the case where the party in pos- 

vide only for the situation where a party session of the property denies that it be- 

“admits” that the property held belongs to longs to the estate of the deceased. It is 

the decedent’s estate and refuses for an doubtful that the section would, by infer- 

inadequate reason to give it up, it would ence, authorize the clerk to try the title to 

seem that the representative would still such property. 15 N.C.L. Rev. 352. 

have to utilize claim and delivery proceed- 

28-70. Right of appeal. — Any person aggrieved by the order of the 

clerk of the superior court may, within five days, appeal to the judge holding 

the next term of the superior court of the county after said order is made or to 

the resident judge of the district, but as a condition precedent to his appeal he 

shall give a justified bond in a sum at least double the value of the property in 

question, conditioned upon the safe delivery of the property and the payment of 

damages for its detention, to the executor or administrator in the event that the 

order of the clerk should be finally sustained. When said bond is executed and 

delivered to the court no attachment shall be served upon the appealing party, 

or, if he has already been committed, he shall be released pending the final deter- 

mination of the appeal. If the appellant fails to have his appeal heard at the next 

term of the superior court held in his county, or by the resident judge of the dis- 

trict, within thirty days after giving notice of appeal, the clerk of the court may 

recommit the appellant to jail until he shall deliver the property to the executor 

or administrator as aforesaid. (1937, c. 209, s. 2.) 

§ 28-71. Costs.—The party against whom the final judgment is rendered 

shall be adjudged to pay the costs of the proceedings hereunder. (1937, c. 209, 

Sco.) 

§ 28-72. Remedies supplemental.—The remedies provided in this article 

shall not be exclusive, but shall be in addition to any remedies which are now 

or may hereafter be provided. (1937, c. 209, s. 4.) 

ARTICLE 13. 

Sales of Personal Property. 

§ 28-72.1. Procedure when no order of sale is obtained. — The pro- 

cedure set out in this article is applicable when an order of sale is not obtained, 

but when an order of sale is obtained, the procedure for the sale shall be as pro- 

vided in article 29A of chapter 1 of the General Statutes. (1949, c. 719, s. 2.) 

§ 28-73. Executor or administrator may sell without court order. 

—Every executor and administrator shall have power in his discretion and with- 

out any order, except as hereinafter provided, to sell, as soon after his qualification 

as practicable, all the personal estate of his decedent. (1868-9, c. 113, s. 16; Code, 

s. 1408; Rev., s. 62; C. S., s. 66.) 

Cross Reference.—<As to sale of property v. Morris, 21 N.C. 559 (1837); Gray v. 

by a guardian, see §§ 33-31 and 33-32. Armistead, 41 N.C. 74 (1849); Bradshaw 

Purchaser Not Responsible for Applica- v. Simpson, 41 N.C. 243 (1849); Cox v. 

tion of Proceeds.—A purchaser of person- First Nat’l Bank, 119 N.C. 302, 26 S.E. 

alty from a personal representative does 22 (1896). 

not, by virtue of the latter’s absolute The purchaser gets good title, unless he 

power to dispose of the personalty, have purchased mala fide and for the purpose of 

to see to the proper application of the pur- devastavit. Wilson v. Doster, 42 NUG254 

chase price. This is so although dece- (1851); Polk v. Robinson, 42 N.C. 235 

dent has created a particular separate (1851). Where he receives the property 

fund for the payment of his debts. But if in payment of the fiduciary’s personal 

the purchase be tainted with collusion, the debt, the transaction is presumptively mala 

purchaser will be held responsible for the fide. Latham v. Moore, 59 N.C. 167 (1860) ; 

proper application of the proceeds. Tyrrell Dancy v. Duncan, 96 N.G.0d4d1) 225sRe455 
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(1887); Hendrick v. Gidney, 114 N.C. 543, 
19 S.E. 598 (1894). 

Quoted in Poindexter v. First Nat’l 
Bank, 244 N.C. 191, 92 S.E.2d 773 (1956). 

Cu. 28. ADMINISTRATION SALES OF PERSONALTY § 28-76 

Stated in Gomer v. Askew, 242 N.C. 
547, 89 S.H.2d 117 (1955). 

§ 28-74. Collector may sell or rent only on order of court.—All sales 
or rentals of personal property by collectors shall be made only upon order ob- 
tained, by motion, from the clerk of the superior court. (1868-9, c. 113, s. 17; 
Codes arto hey ss OL 3! C. Sire. 049, cr7 19) 420) 

§ 28-75. Terms and notice of public sale.—All public sales of personal 
estate by executors or administrators shall be made on credit or for cash after ten 
days’ notification posted at the courthouse and four public places in the county. 
(1868-9, c. 113, ss. 18, 19; Code, ss. 1410, 1411; Rev., s. 63; C. S., s. 68; 1949, c. 
AIO RSe 2) 19515800!) 

History of Section—This section was re- 
written by the codifiers and, as rewritten, 
adopted by the General Assembly of 1943. 
As formerly written, it seemed to require 
that all sales of personal property should 
be publicly made. The view expressed in 
Pate v. Kennedy, 104 N.C. 234, 10 S.E. 
188 (1889), that this statute, as formerly 
written, was mandatory, has not found ac- 

ceptance in later cases, and it is now well 
established that a personal representative 
may sell at private sale under certain pre- 

scribed conditions. Felton v. Felton, 213 
N.C. 194, 195 S.E. 533 (1938). See § 28-76. 

The case of Wynns v. Alexander, 22 
N.C. 58 (1838), held that the common-law 
rule on this point is not repealed by this 
section and that the section is merely di- 

rectory. See Dickson v. Crawley, 112 N.C. 
629, 17 S.E. 158 (1893); Cox v. First Nat'l 
Bank, 119 N.C. 302, 26 S.E. 22 (1896); 
Odell v. House, 144 N.C. 647, 57 S.E. 395 
(1907). 
What Constitutes Sale Other than Pub- 

lic.—Giving a part of the standing crop 
for hauling the remainder does not, with- 
in the meaning of this section, constitute 

selling otherwise than at public auction. 
McDaniel v. Johns, 53 N.C. 414 (1861). 

Effect of Private Sale.—If the fiduciary 
sells at public sale, the price actually ob- 
tained is his justification. But if he sells 
at a private sale, he is liable for the true 
value without reference to the price ob- 
tained. Cannon y. Jenkins, 16 N.C. 422 
(1930). See § 28-76. 

It seems that a private sale of a chose 
in action if made in good faith, is valid; 
though it is safer to follow the direction 
of this section to avoid any personal lia- 
bility in case the fiduciary fails to obtain 
as much from the private sale as he 

would have obtained had he sold at pub- 
li¢* sale Dickton“v;- Crawley,’ 112)" N.C: 
629, 17 S.E. 158 (1893). See Wynns v. 
Alexander, 22 N.C. 58 (1838); Gray v. 
Armistead, 41 N.C. 74 (1849). 

Thus, in the absence of fraud or col- 
lusion, notes may be sold at private sale. 
But the burden of proof of fair and full 
price, in such a case, rests upon the rep- 

resentative. Odell v. House, 144 N.C. 647, 
57 S.E. 395 (1907). 

§ 28-76. Clerk may order private sale in certain cases.—Whenever 
the executor or administrator of any estate shall be of the opinion that the in- 
terests of said estate will be promoted and conserved by selling the personal prop- 
erty belongings to it at private sale instead of selling same at public sale, such 
executor or administrator may, upon a duly verified application to the clerk of 
the superior court, obtain an order to sell, and may sell, such personal property 
at private sale. (1893, c. 346; Rev., s. 64; 1919, c. 66; C. S., s. 69; 1925, c. 267; 
1939, c. 167 ; 1947, c. 468; 1949, c. 719, s. 2.) 

Cross Reference.—See note to § 28-75. Judge and Clerk.—The provisions of this 
Editor’s Note.—See 4 N.C.L. Rev. 19 as 

to effect of 1949 amendment. 
This section was enacted for the protec- 

tion of administrators in making private 
sales, a course which an administrator 
may, but is not required to, pursue. Felton 
v. Felton, 213 N.C. 194, 195 S.E. 533 
(1938). 

Effect of Section upon Discretion of 

section do not take away from the clerk, 

or the judge on appeal, the sound discre- 
tionary power of determining whether a 
public or a private sale would best sub- 
serve the interests of the parties, or pre- 
vent the clerk or judge from authorizing 
a private sale in proper cases. The sec- 
tion is permissive and not mandatory upon 
them. In re Brown’s Estate, 185 N.C. 
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398, 117 S.E. 291 (1923); Felton v. Fel- 

ton, 213 N.C. 194, 195 S.E. 533 (1938). 

Presumption as to Refusal to Confirm. 

—In an appeal upon refusal to confirm 

the sale under this section as it stood be- 

fore the 1949 amendment, the presump- 

tion was that there was sufficient evidence 

to sustain the findings of fact upon which 

the refusal was based. In re Brown’s Es- 

tate, 185 N.C. 398, 117 S.E. 291 (1923). 

Review by Federal Court—Where the 

clerk of the superior court of a county, 

§ 28-77. 
When any person interested, either as cre 
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upon a petition by the executors, autho- 

rized and approved a sale of certain 

shares of stock, bequeathed to the trustees 

of a church, to pay the debts of the es- 

tate, the court had jurisdiction of the par- 

ties and the subject matter, and the sale 

of stock under its order was not subject 

to review by the federal district court, as 

the sale was authorized by this section. 

King v. Richardson, 46 F. Supp. 510 

(M.D.N.C. 1942). 

Confirmation required on objection of interested party.— 

ditor, distributee or legatee, on the day 

of sale objects to the completion of any sale on account of the insufficiency of the 

amount bid, title to such property shall not pass until the sale is reported to and 

confirmed by the clerk. 
s. 70; 1945, c. 635.) 

Fair Sale at Inadequate Price.—In the 

absence of objection, where the sale is 

perfected in all fairness and in compliance 

with the law, the mere fact that the prop- 

erty was sold to the widow of the de- 

cedent at a nominal price, where the pub- 

lic would not bid, does not render the 

administrator liable for the inadequacy of 

(1868-9, c. 113, s. 19: Code, s. 1411; Rev., s. 63; C. Se 

the price. Woody v. Smith, 65 N.C. 116 

(1871). 
Creditor Consenting Estopped.—Where 

the creditor consents to the sale at an in- 

adequate price at the time of the sale, he 

cannot thereafter raise the question. Cain 

v. Hawkins, 50 N.C. 192 (1857). 

28-78. Security required; representative’s liability for collection. 

—The proceeds of all sales of personal estate and rentings of real property by 

public auction or privately shall be secured by bond and good personal security, 

and such proceeds shall be collected as soon as practicable ; otherwise the executor 

or administrator shall be answerable for the same. (1868-9, c. 113, s. 21; Code, 

s. 1413; 1893, c. 346, s. 2; Rev.,s. 65;C.S.,s. 71; 1949, c. 719, s. 2.) 

Provisions Peremptory.—The provisions 

of this section are peremptory, and leave 

no discretion in the representative. Hence 

a noncompliance with them renders him 

liable. Pate v. Kennedy, 104 N.C. 234, 10 

S.E. 188 (1889). 

What “Real Estate’ Includes.—“Real 

estate,” which the representative is au- 

thorized to lease under this section, has 

reference to leasehold estates which be- 

longed to the decedent. Reeves v. Mc- 

Millan, 101 N.C. 479, 7 S.E. 906 (1888). 

See Lee v, “Lee, 74 «N:C.0709(1876). 

The amount and kind of security to con- 

stitute “good security” within the mean- 

ing of this section differ in selling on short 

credit and in making a permanent invest- 

ment. Camp v. Smith, 68 N.C. 537 (1873). 

Mere Bond Not Sufficient.—Taking no 

other security than the bond of the pur- 

chaser constitutes gross laches on the part 

of the representative. Roseman v. Pleas, 

65-N. C2874 (1872): 

§ 28-79. Hours of public sale; penalty. — All public sales or rentings 

provided for in this chapter shall be between the hours of ten o’clock A.M. and 

four o’clock P.M. of the day on which the sale or renting is to be made, except 

that in towns or cities of more than five thousand inhabitants public sales of goods, 

wares, and merchandise may be continue d until the hour of ten o’clock P.M. Pro- 

vided, a certain hour for such sales shall be named and the sale shall begin with- 

sn one hour after the time fixed, unless postponed as provided by law, or de- 

layed by other sales; and every executor or administrator who otherwise makes 

any sale or renting shall forfeit and pay two hundred dollars to any person suing 

for the same. (1868-9, c. 113, s. 22; Code, s. 1414; 1893, c. 346, s. 3; Rev., s. 

66; C.S., s: 72; 1927, c. 19, s. 2; 1949, c. 719, s. 2.) 

Provisions Peremptory.—The provisions 

of this section are peremptory, and leave 
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no discretion in the representative. Pate 

v. Kennedy, 104 N.C. 234, 10 S.E. 188 
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(1889). But for qualification to this rule, 
see note to § 28-75. 

Not Applicable to Private Sales.——The 
provisions of this section do not apply to 

private sales. Odell v. House, 144 N.C. 
647, 57 S.E. 395 (1907). 

Strict Construction of Forfeiture Pro- 
vision—The part of this section which 
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provides for forfeiture must be construed 
strictly in accordance with the meaning 

of the words employed, and must not be 
extended by implication or construction 

when the act to be penalized does not 
clearly fall within the spirit and letter 
thereof. See Alexander v. Atlantic Coast 
Line R.R., 144 N.C. 93, 56 S.E. 697 (1907). 

§ 28-80. Debts uncollected after year may be sold; list filed. — 
Every executor, administrator and collector, at any time after one year from the 
grant of letters, is authorized to sell in accordance with the provisions of article 
29A of chapter 1 of the General Statutes, all bills, bonds, notes, accounts, or other 
evidences of debt belonging to the decedent, which he has been unable to collect 
or which may be deemed insolvent. Before offering such evidences of debt at 
public sale he shall file with the clerk a descriptive list thereof, and obtain an 
order of sale therefor from the clerk, and shall make return of the proceeds of 
such sale as in other cases of assets. (1868-9, c. 113, s. 20; Code, s. 1412; Rev., 
S107 Cm. Sey 35,1949) cr 719, so2:) 

This section is merely directory in two 
respects: (1) In that the representative 

under it is merely empowered and not 

directed to sell; (2) in that a purchaser 
from the representative at a sale made 
not in compliance with the terms of the 
statute, e.g., a private sale, nevertheless 

gets good title. See Odell v. House, 144 
N.C. 647, 57 S.E. 395 (1907); Felton v. 
Felton, 213 N.C. 194, 195 S.E. 533 (1938). 

Purpose of Statute—This section was 
enacted to provide a way for the adminis- 

at the same time realize something from 
choses in action which are not collectible 
but which might have some prospective 
value. Odell vy. House, 144 N.C. 647, 57 
S.E. 395 (1907). 
Good Faith as to Insolvency.—A finding 

that the representative sold some of the 
assets belonging to the estate believing 
them to be insolvent will discharge him 
from liability although they were in fact 
collectible assets. Weisel v. Cobb, 118 
N.C. 11, 24 S.B. 782. (1896). 

trator to relieve himself of liability and 

ARTICLE 14. 

Sales of Real Property. 

§ 28-81. Sales of realty ordered, if personalty insufficient for debts; 
petition for partition—When it is alleged and shown that the personal estate 
of a decedent is insufficient to pay all of his debts, including the charges of ad- 
ministration, it shall not be necessary that the personal property of such decedent 
be first exhausted, and the executor, administrator or collector may, at any time 
after the grant of letters, apply to the superior court of the county where the land 
or some part thereof is situated, by petition, to sell the real property for the pay- 
ment of the debts of such decedent. 

When it is alleged and shown that the real property of the decedent consists 
in whole or in part of an undivided interest in real property, and that sale of 
such undivided interest is necessary to make sufficient assets to pay debts, includ- 
ing the charges of administration, the personal representative of the decedent may, 
at the time of applying by petition to sell the real property to make assets, ap- 
ply by petition for partition of the lands in which the decedent held an undivided 
interest. Such petition for partition may be joined as a part of the petition to sell 
the real property, and, when the personal representative petitions for the sale of 
such undivided interest to make assets, he is a proper party petitioner to the same 
effect as if he were a joint tenant or tenant in common. (1868-9, c. 113, s. 42; 
Code, s. 1436; Rev., s. 68; C. S., s. 74; 1923, c. 55; 1935, s. 43; 1937, c. 70; 
its c. 637; 1949, c. 719, s. 2; 1955, c. 302, s. 1; 1959, c .879, s. 7; 1963, c. 291, 
asl. 
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Editor’s Note—The 1963 amendment court. Floyd v. Herring, 64 N.C. 409 

added the second paragraph. (1870). 

The 1955 amendment made it clear that 

personalty need not be exhausted prior to 

sale of realty. Section 2 of the 1955 amen- 

datory act validated all sales of realty con- 

summated under § 28-81 prior to March 

24, 1955, to the extent that such sales were 

held without first exhausting the personal 

property. 

For brief comment on the 1955 amend- 

ment, see 33 N.C.L. Rev. 513 (1955). See 

15 N.C.L. Rev. 352 as to 1937 amendment. 

Essential Fact Is Insufficiency of Per- 

sonal Property to Pay Debts.—The essen- 

tial fact to be found to enable an ad- 

ministrator to maintain a proceeding to 

sell land to make assets under this and 

sections following is the insufficiency of 
personal property to pay the debts of the 
decedent. Therefore there must be definite 

statements in the petition as to the amount 

of debts outstanding against the estate, 
and as to the personal estate, to enable the 
court to see that there is such insufficiency 

of personal property. And the respondents, 

heirs at law, who are required to be made 
parties to the proceeding, have the right 
to plead any defense against a debt for 

which sale of the lands are to be made. 
Poindexter v. First Nat’l Bank, 247 N.C. 
606, 101 S.E.2d 682 (1958). 

Section Not Applicable to Executor 
Authorized to Sell—The provisions of 
this section do not apply where the exec- 
utor has, under the will, full power to sell 
the realty. They apply only to cases where 
otherwise the creditor would be compelled 
to resort to a scire facias against the 
heirs. Wiley v. Wiley, 61 N.C. 131 (1867). 

See § 28-96. 
Land Not Assets until Sold.—Lands are 

not assets for the payment of the debts 
until they are sold and the proceeds re- 
ceived by the administrator. Wilson v. 
Bynum, 92 N.C. 718 (1885). 

Who May Sell.—The personal represen- 
tative is the proper party to sell the home- 
stead of deceased for distribution. Tarboro 
v. Pender, 153 N.C. 427, 69 S.E. 425 
(1910). 

He has, however, no concern with the 
realty until a situation justifying a sale 
thereof under this section exists. Gilchrist 
v. Middleton, 108 N.C. 705, 13 S.E. 227 
(1891); Coggins v. Flythe, 113 N.C. 102, 
18 S.E. 96 (1893). 

Nature of Authority—The authority of 
the representative under this section is a 
naked power without title or interest in 
the estate. He is a mere agent of the 

48 

Enforcement of Sale by Creditor.—It is 

only after the personal representative fails 

to perform his duty to sell the land under 

this section that the creditor can enforce 

the sale. Lee v. McKoy, 118 N.C. 518, 24 

S.E. 210 (1896). 
After the docketing of a judgment the 

judgment debtor conveyed real property. 

After the death of the judgment debtor, 

execution was issued, and the judgment 

creditor instituted this action to compel 

the sheriff to sell the land under the execu- 

tion, the judgment debtor having left no 

estate, real or personal, and therefore no 

administrator having been appointed. It 

was held that the execution issued after 

the death of the judgment debtor was not 

warranted by law, and a sale thereunder 

would be void. Flynn v. Rumley, 212 N.C. 

25, 192 S.E. 868 (1937). 

Representative May Be Compelled to 

Sell—Upon failure of a personal represen- 

tative to apply for the sale of the lands for 

the payment of debts, he may either be 

compelled by the clerk to do so or a credi- 

tor may file a creditor’s bill. Whether the 

representative will be held liable on his 

bond for such failure, quaere. Pelletier v. 

Saunders, 67 N.C. 261 (1872); Wilson v. 

Bynum, 92 N.C. 718 (1885); Clement v. 

Cozart, 109 N.C. 173, 13 S.E. 862 (1891); 
Lee v. McKoy, 118 N.C. 518, 24 S.E. 210 
(1896); Yarborough v. Moore, 151 N.C. 
116, 65 S.E. 763 (1909); Hobbs v. Cash- 

well, 152 N.C. 183, 67 S.E. 495 (1910). 

Amount of Realty Which May Be Sold. 

—This section authorizing the sale of the 

lands of a decedent is in derogation of the 
common law, and hence the courts will 

not deny to an administrator the discre- 
tion of selling less land than is ordered to 
be sold, if necessity should not arise for 
such sale; and, conversely, the administra- 

tor will be allowed to continue to sell 
lands embraced in the license so long as 
the necessity to raise assets exists. Sledge 
v. Elliott, 116 N.C. 712, 21 S.E. 797 (1895). 

Personalty First Had to Be Exhausted 
Prior to the 1955 Amendment.—See Tuck 
v. Walker, 106 N.C. 285, 11 S.E. 183 

(1890); Baker v. Carter, 127 N.C. 92, 37 
S.E. 81 (1900); Mahoney v. Stewart, 123 
N.C. 106, 31 S.E. 384 (1898); Mosely v. 
Mosely, 192 N.C. 243, 134 S.E. 645 (1926); 
Wadford v. Davis, 192 N.C. 484, 135 S.E. 
353 (1926);, Parker v. Porter, 208 N.C. 31, 
179 S.E. 28 (1935); Gurganus v. McLaw- 
horn, 212 N.C. 397, 193 S.E. 844 (1937). 

But It Was Also Held That Sale Could 
Be Decreed on Mere Showing That Per- 
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sonalty Was Insufficient—Even prior to 
the 1955 amendment, it was held that, this 
section, construed in connection with sub- 
division (2) of § 28-86, conferred upon 
the representative the duty and the power 
to apply for license whenever the insuffi- 
ciency of personalty, whether before or 
after an actual application thereof, could 

be shown. Shields v. McDowell, 82 N.C. 
137 (1880); Blount v. Pritchard, 88 N.C. 
Asp ioss paclementeyaGozart, 1075 ING. 
695, 12 S.E. 254 (1890). See note to § 
28-86. 

The cases of Wiley v. Wiley, 63 N.C. 
182 (1869), and Bland v. Hartsoe, 65 N.C. 
204 (1871), which contained expressions 
that no authority existed to decree a sale 
until the personal estate was actually ex- 
hausted, were distinguished in Shields v. 
McDowell, 82 N.C. 137 (1880), and the 
true rule was announced to be that the 
mere showing of the insufficiency of the 
personal estate without showing its actual 
application was sufficient. 

The application could be filed at any 
time after the administrator ascertained 
that there was an insufficiency of assets, 
even before he could possibly convert the 
personal estate into money and make an 
application of it to the debt. Blount v. 
Pritchard, 88 N.C. 445 (1883). 

If the personalty has been wasted by 
the representative, his successor must first 
resort to his bond before proceeding 
against the lands. Lilly v. Wooley, 94 
N.C. 412 (1886); Clement v. Cozart, 107 
N.C. 695, 12 S.E..254 (1890). But this 
does not apply where the representative is 
insolvent, his bond lost, and sureties un- 
known. Brittain v. Dickson, 104 N.C. 547, 
10 S.E. 701 (1889). 

“At Any Time”.—The phrase “at any 
time,’ which formerly appeared in the first 
sentence, presupposed an application with- 
out undue delay. Pelletier v. Saunders, 67 
N.C. 261 (1872); Clement v. Cozart, 109 
N.C. 173, 13 S.E. 862 (1891); Creech v. 
Wilder, 212 N.C. 162, 193 S.E. 281 (1937). 

Statute of Limitations Does Not Bar 
Right or Duty to Sell Realty—As long 
as the estate remained unsettled, and real 
property of the decedent remained sub- 

ject to sale, the administrator could un- 
questionably proceed by proper petition 
in the original proceeding to have the real 
property sold for the payment of outstand- 
ing debts and for the final settlement of 
the estate. No statute of limitations barred 
that right or the performance of that 
duty. Rocky Mount Sav. & Trust Co. v. 
McDearman, 213 N.C. 141, 195 S.E. 531 
(1938). 

2A N.C.—4 
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As long as the estate remains unsettled 
no statute of limitations bars the right and 
duty of the personal representative to sell 
lands to make assets to pay the debts of 
the estate. Gibbs v. Smith, 218 N.C. 382, 
11 S.E.2d 140 (1940). 

But a representative cannot sell land 
to pay debts barred, Robinson v. Mc- 
Dowell, 133 N.C. 182, 45 S.E. 545 (1903); 
and, to an application for license to sell for 
payment of debts on which no judgment 
is obtained the heirs or devisees may plead 
the statute of limitations or any other de- 

fense. Bevers v. Park, 88 N.C. 456 (1883); 
Syme v. Riddle, 88 N.C. 463 (1883); 
Speer y. James, 94 N.C. 417 (1886); 
IEFOCtOGmYanLETOCLOL al ODE N-C.n222,010) So. 
1036 (1890); Person v. Montgomery, 120 
N.C. 111, 26 S.E. 645 (1897). 

Unless Judgment Has Been Obtained.— 
If a judgment has been previously ob- 
tained for the debt the heirs or devisees 
are concluded thereby (except where fraud 

and collusion can be shown) and they 
cannot now plead any defense which could 
have been, but was not, pleaded by the rep- 
resentative. Long v. Oxford, 108 N.C. 
280, 13 S.E. 112 (1891). See also Smith 
Vea tOwtisue Olas Ne Gwe o4 7 wea. S90 

(1888); Brittain v. Dickson, 104 N.C. 547, 
10. se 7018 (1889)s er toctor. y.., Proctor, 
105 N.C. 222, 10 S.E. 1036 (1890); Lassiter 
VOD CHiut Clin mela NeCGar4 emda ocean 6S 
(1890); Woodlief v. Bragg, 108 N.C. 571, 
13 ».H. 211. (1891). But see Tilley v. 
Bivins, 112 N.C. 348, 16 S.E. 759 (1893); 
Person v. Montgomery, 120 N.C. 111, 26 

S.E. 645 (1897). 

Even in such a case, however, prior to 
the 1955 amendment, the heirs or devisees 

could have shown that the personalty had 
not been administered, or remedies against 
the representative’s bond for devastavit had 
not been exhausted. Smith vy. Brown, 101 
Ni G24 We 890) S88). 

Former Phrase “May Apply to Superior 
Court” Construed. —See Pelletier v. Saun- 
ders ove NiCueoGt 8Cs72)c= Johnson v: 

Futrell, 86 N.C. 122 (1882); Moore v. In- 
gram, "91/°N.Gs76 (1884);) Clement> v. 
Cozart, 109 N.C. 173, 13 S.E. 862 (1891); 
Creech v. Wilder, 212 N.C. 162, 193 S.E. 
281 (1937). 

Special Proceeding before Clerk.— A 
proceeding to sell the land under this sec- 

tion is a special proceeding before the 
clerk, who has original and exclusive juris- 

diction of the matter. If, however, equities 
are involved in the case upon which the 
superior court acquires jurisdiction of a 
part, it will determine the whole matter. 
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Baker v. Carter, 127 N.C. 92, 37 S.E. 81 

(1900). 

Bill by United States—The federal dis- 

trict court has jurisdiction of a bill in 

equity by the United States to subject to 

payment of a judgment land situated in 
this State which had descended to the 
heirs of the judgment debtor, there being 
no personal assets. United States v. 
Minor, 254 Fed. 57 (1918). 

Venue.—The proper venue to make the 

application provided by this section is the 

superior court of the county where the 
land or some part thereof is situated. Ellis 

v. Adderton, 88 N.C. 472 (1883). 

It is in the superior court of the county 

where the land or some part thereof lies, 
and not in the superior court of the county 
where the decedent was domiciled and ad- 

ministration granted, that the application 
for sale must be filed, though formerly it 

could be filed in the county last referred to. 
Ellis vy. Adderton, 88 N.C. 472 (1883). 

Removal to Proper County.—A petition 
filed in the wrong county may, upon ap- 
plication, be removed to the proper county. 
See Falls of Neuse Mfg. Co. v. Brower, 
105 N.C. 440, 11 S.E. 313 (1890). 

Allotment of Dower in Lands in An- 
other County Invalid. — Deceased died 
seized of lands lying in two counties, and 
an administrator, appointed in the county 

of his residence, instituted proceedings in 
the other county to sell lands to make as- 
sets. The widow appeared therein asking 

that the lands be sold subject to dower and 
averring that she would later institute pro- 
ceedings for the allotment of dower by 
metes and bounds. The clerk, with the 

widow’s consent, ordered that the widow’s 
dower be allotted and that the remaining 
lands be sold to make assets, and a sheriff 
and jury from that county went into the 
county of deceased’s residence and allotted 
dower by metes and bounds. It was held 
that the allotment was invalid, that the 
clerk of the other county was without 
authority to enter the order for the allot- 
ment of dower notwithstanding he had 
jurisdiction of the proceedings to sell 
lands to make assets, and might have 
ordered the lands sold subject to dower, 

that the only provisions of this section 
giving the clerk jurisdiction in regard to 
dower in lands outside his county was 
where the widow consents that the lands 
be sold clear of dower and that a certain 
part of the proceeds of sale be set apart to 
her in commutation of dower. High v. 
Pearce, 220 N.C. 266, 17 S.E.2d 108 (1941). 

Contents of Petition Prior to 1955 
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Amendment.—See Neighbors v. Evans, 210 

N.C. 550, 187 S.E. 796 (1936). 

Notice to Creditors Unnecessary.—No 

notice to creditors is required to be given 

under this section. Thompson v. Cox, 53 

N.C. 311 (1860). 

Parties and Their Defenses.—In pro- 

ceedings to sell land heirs and devisees are 

necessary parties. They may resist the 

sale by showing sufficient personal assets, 

or that the debts are not due by the estate. 

In such a case the usual course is to refer 

the matter for determination. Person v. 

Montgomery, 120 N.C. 111, 26 S.E. 645 

(1897). See § 28-87. 
Claimant of Sole Seizin May Have 

Claim Adjudicated and Pay Debts to 

Prevent Sale of Lands.—While under this 

section an administrator is entitled to sell 

lands of the deceased to make assets to 

pay debts of the estate when the person- 

alty is insufficient, when a person claims 

sole seizin under a contract to devise as 

against the heirs of intestate, such person 

is entitled to adjudication of her claim of 

sole seizin before a sale of the property to 
make assets is ordered, since she may elect 
to discharge the debts of the estate and 
the costs of administration to prevent a 
sale of the lands. Chambers v. Byers, 214 
N.C. 373, 199 S.E. 398 (1938). 

Creditor Attacking Debt as Fraudulent. 

—A judgment creditor of a devisee desir- 

ing to attack a debt set forth in the peti- 

tion to sell land as being fraudulent must 

do so in the same proceedings, and not by 

independent action. Wadford v. Davis, 192 

N.C. 484, 135 S.E. 353 (1926). 
Sale though Parties Not in Esse——The 

application for sale may be made notwith- 
standing the existence of devises to par- 

ties not in esse. Carraway v. Lassiter, 139 

N.C. 145, 51 S.E. 968 (1905). 
Homestead of Minor.—The homestead 

of a minor child of a testator cannot be 
sold during the minority of such child. 
Bruton v. McRea, 125 N.C. 206, 34 S.E. 
397 (1899). See Hinsdale v. Williams, 75 
N.C. 430 (1876). The child, however, who 
was made a party must have claimed 
homestead rights, otherwise he cannot 

subsequently claim as against the pur- 

chaser of the land. Dickens v. Long, 112 
N.C. 311, 17 S.E. 150 (1893). 

Effect of Judgment Quando.—Before 

the enactment of this section the lands of 

the decedent could not be sold for the 
payment of debts upon which a judgment 
quando had been rendered against the 
administrator. But this section changed 
this rule. Wilson v. Bynum, 92 N.C. 718 

(1885). 
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Converting into Creditor’s Suit—When 
proceedings for the sale of land are insti- 
tuted under this section by the representa- 
tive, they cannot be converted into a 
creditor’s suit. Brittain v. Dickson, 111 
N.C. 529, 16 S.E. 326 (1892). 

Presumption of Regularity—The regu- 

larity of the proceedings under this sec- 
tion will be presumed. Wadford v. Davis, 
192 N.C. 484, 185 S.E. 353 (1926). 

Applied in Odom y. Palmer, 209 N.C. 
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soms, ve. erowny sels IN.C.295;, 195.S.E. 
731 ((1938)s) Clapp v.31 Clapp, 241)_N.C.. 281, 

85 S.E.2d 153 (1954); Nunn v. Gibbons, 

249 N.C. 362, 106 S.E.2d 499 (1959). 

Cited in Graham v. Floyd, 214 N.C. 77, 
197 S.E. 873 (1938); In re Daniel’s Es- 
tate, 225 N.C. 18, 33° S.E.2d 126, (1945); 
Turner v. Turner, 242 N.C. 533, 89 
S.E.2d 245 (1955); Robertson v. Robert- 

son, 253 N.C. 376, 116 S.E.2d 849 (1960); 
Brenkworth v. Lanier, 260 N.C. 279, 132 

93,0182 5.K..741:'(1935); Caffey v./Os= 
borne, 210 N.C. 252, 186 S.E. 364 (1936); 

ued 623. (1963). 

§ 28-82. When representatives authorized to rent, borrow or 
mortgage.—Such executor, administrator or collector, in lieu of asking for an 
order for the immediate sale of real estate, may ask for an order authorizing him 
to rent out the same for a term of not exceeding three years, and if it appears to 
the court that the best interests of the heirs at law and devisees of the deceased 
will be promoted by granting such order and that it is probable that the rents 
derived from the real estate during the term will be sufficient to pay off and 
discharge the debts and the costs of the administration, the superior court may, 
with the consent of the creditors, make such order upon such terms as may be 
best for the heirs at law, devisees and creditors of the estate; or if it is made to 
appear to the court that such executor, administrator or collector is able to borrow 
sufficient money with which to pay off and discharge all valid and just claims 
against the estate of the deceased, then the court shall have the power to authorize 
said executor or administrator to borrow money for the purpose of paying off 
and discharging such claims and authorizing him to rent the real estate for a 
term not exceeding three years and to apply the rents to the repayment of the 
money thus borrowed, and the said estate shall be and remain liable for the 
payment of such sums as may be borrowed under such order of the court to 
the same extent and no further as the estate was liable for the indebtedness of 
the deceased to pay off and discharge the debt for which the said sums were 
borrowed. All orders made by the court pursuant to this section shall be ap- 
proved by the judge residing in or holding the courts of the district in which such 
county is situated. 

In lieu of renting said property or borrowing on the general credit of the estate, 
as hereinbefore authorized, the said executor or administrator, may apply by peti- 
tion, verified by oath, to the superior court, showing that the interest of the bene- 
ficiaries of the estate, for which he is executor or administrator, would be ma- 
terially promoted by mortgaging the said estate, in whole or in part to secure 
funds to be used for the benefit of said estate, setting out the application to be 
made of the proceeds of said loan and if all or a part of its creditors have agreed 
to accept an amount less than the full amount of their debt that fact shall appear, 
which proceeding shall be conducted as in other cases of special proceedings ; and 
the truth of the matter alleged in the petition having been ascertained by satis- 
factory proof, a decree may thereupon be made that a mortgage be made by such 
executor, or administrator, in his representative capacity, in such way and on 
such terms as may be most advantageous to the interest of said estate; but no 
mortgage shall be made until approved by the judge of the court, nor shall the 
same be valid unless the order or decree therefor is confirmed and directed by 
the judge and the proceeds of the mortgage shall be exclusively applied and se- 
cured to such purposes and on such trusts as the judge shall specify: Provided, 
the proceeds from said sale shall be used exclusively for the discharge of all ex- 
isting creditors, except such as shall file a writing in said cause agreeing to other 
terms set out in said writing. 
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The said executor or administrator shall not mortgage the property of said 

estate for a term of years in excess of the term fixed by the court in iisscechee 

The word “mortgage” wherever used herein, shall be construed to include “deeds 

of trust.” (1913, c. 49, s. 1; C. S., s. 75; 1927, c. 222, s. 1.) 

Subrogation of Representative Who Per- 

sonally Pays Debts.—Where an adminis- 
trator, in good faith pending the mort- 

gaging of property of the estate to pay 
debts, personally pays the debts of the 

estate, he is entitled to be subrogated to 
the rights of the creditors whose debts 

he had paid, and upon the execution of 

the mortgage, upon order of court, is 

entitled to repay himself from the pro- 

ceeds of the loan. Caffey v. Osborne, 210 

N.C. 252, 186 S.E. 364 (1936). 

Cited in Pearson v. Pearson, 227 N.C. 

31, 40 S.E.2d 477 (1946). 

§ 28-83. Conveyance of lands by heirs within two years voidable; 

conditions for valid conveyance; judicial sale for partition.—All convey- 

ances of real property of any decedent made by any devisee or heir at law within 

two years of the death of the decedent shall be void as to the creditors, executors, 

administrators and collectors of such decedent, except as hereinafter provided, but 

such conveyances to bona fide purchasers for value and without notice, if made 

after two years from the death of the decedent, or if made after the filing of the 

final account by the duly authorized executor or administrator of the decedent 

and the approval thereof by the clerk of the superior court having jurisdiction of 

the estate, shall be valid even as against creditors. Provided, that if the decedent 

was a nonresident, such conveyances shall not be valid unless made after two 

years from the grant of letters. But such conveyances shall be valid, if made five 

years from the death of a nonresident decedent, notwithstanding no letters testa- 

mentary or letters of administration shall have been granted. Such conveyances, if 

made before the expiration of the time required by this section to have elapsed in 

order for same to be valid as against creditors, shall, upon the expiration of such 

time, become good and valid to the same effect as if made after the expiration 

of such time, unless in the meantime an action or proceeding shall have been in- 

stituted in the proper court to subject the land therein described to payment of the 

decedent’s debts. 
In the absence of fraud participated in by the grantee conveyances of real prop- 

erty by warranty deed executed by the heirs-at-law or devisees of resident or 

nonresident decedents, with the joinder of the personal representative, if made 

within two (2) years after the death of the decedent and at least six (6) months 

after first publication of notice as provided by G.S. 28-47, shall not be voidable as 

to the creditors of such decedents if all of the following conditions are complied 

with: 

(1) The personal representative shall have given increased bond in an amount 

equal to the net proceeds realized from the sale of the property ; 

(2) All the proceeds from the sale of such real property are paid directly 

to the personal representative of the decedent ; 

(3) All proceeds from the sale of such property are placed by the personal 

representative in a separate escrow account, or, under proper court 

order, are invested in approved securities pending final closing of the 

estate ; 

(4) The instrument of conveyance carries a certification of the personal rep- 

resentative that he has received from the grantee, the full purchase 

price from the sale ; 
(5) The sale is approved by an order of the clerk of the superior court of the 

county in which the administration of the estate is pending, pursuant 

to a determination by said clerk, supported by affidavits of at least two 

freeholders of the county in which said real property is located, that 

the sales price represents the fair market value of said real property. 

Funds or other assets held by the personal representative under the provisions 

of subdivision (3) hereof after the payment of all debts and charges of adminis- 
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tration of the estate shall be distributed by the personal representative to the per- 
sons entitled, simultaneously with the filing and approval of the final account by 
such personal representatives. Personal representatives shall be allowed commis- 
sions on only so much of said proceeds of sale, so coming into their hands, as may 
be necessary to discharge the claims of creditors. 
A judicial sale of real property of a decedent hereafter made under order of 

a court of competent jurisdiction for partition shall be valid as to creditors, ex- 
ecutors, administrators and collectors of such decedent irrespective of the time 
made. If such sale is made within two years of death of such decedent or before 
the estate shall have been fully administered the personal representative of such 
decedent must be joined as plaintiff or made a party defendant. The court shall 
in the order of confirmation of any sale made within two years of the death of 
a decedent set aside such part of the proceeds of sale representing the interest of 
such decedent for application upon the debts, if any, of the decedent by requir- 
ing payment of the same into the hands of such personal representative or of the 
court itself, to be held by such personal representative or the court subject to 
claims of creditors for a period of two years from date of death of decedent, or 
until such estate is fully administered. Personal representatives shall be allowed 
commissions on only so much of said proceeds of sale, so coming into their hands, 
as may be necessary to discharge the claims of creditors. (1868-9, c. 113, s. 105: 
Codermss Ine Man ey.ne5.) 707 C.. o ese Z0 gl O39.) GlG55 9) 1939") ¢! 16; 1943, cc. 
411, 763; 1947, c. 112; 1963, c. 449.) 

Editor’s Note——The 1963 amendment in- (1874); Davis v. Perry, 96 N.C. 260, 1 S.E. 
serted all of this section between the first 610 (1887); Andres y. Powell, 97 N.C. 
and last paragraphs. 155, 2 S.E. 235 (1887). 

For comment on 1943 amendments, see Conveyances Only Conditionally Void. 
LeiNe Galoee evens oO: —The conveyances under this section are 

Prior to the 1935 amendment, the limi- only conditionally void, ie., void contin- 
tation began to run from the grant of let- gent upon the personal estate proving in- 
ters rather than the death of decedent. sufficient to pay the debts. Davis v. Perry, 

Only Purchaser without Notice Pro- 96 N.C. 260, 1 S.E. 610 (1887). See also 
tected.—Prior to 1869, a purchaser from First Nat’l Bank v. Zollicoffer, 199 N.C. 
the heirs after two years from the grant of 620, 155 S.E. 449 (1930). 
letters [now two years of death of dece- Voidable Merely—A conveyance to a 
dent], even though with notice of the purchaser not for value is not, under this 
existence of the debts, obtained a good _ section, ipso facto void, but at the most 
title under this section. Brandon v. Phelps, merely voidable. Gilbert v. Hopkins, 204 
77 N.C. 44 (1877). It is noteworthy that Fed. 196 (1913). 
under the present section he must be a As to Creditors and Personal Rep- 
bona fide purchaser without notice. Hooker resentatives——Conveyances of real prop- 
v. Yellowley, 128 N.C. 297, 38 S.E. 889 erty within two years from the grant of 
(1901). For example, actual notice of in- letters [now two years of death of de- 
solvency was held to invalidate purchaser’s cedent] are only void as to creditors and 
title. But a judgment against the repre- personal representatives, and as to them, 
sentative is not notice of insolvency. Ar- only in case the personal assets are in-’ 
rington v. Arrington, 114 N.C. 151, 19 S.E. sufficient to pay the debts and costs of 
851 (1894). Nor are proceedings for dower administration; they are not void and they 
alleging insolvency such notice. Lee v. never cease to operate as to the parties to 
Giles, 161 N.C. 541, 77 S.E. 852 (1918). them. Jefferson Standard Life Ins. Co. v. 

Of course, even a purchaser with notice Buckner, 201 N.C. 1891596 5.150511 (1981); 
from a purchaser without notice will be See also Cox v. Wright, 218 N.C. 342, 11 
protected. Arrington v. Arrington, 114 N.C. S.E.2d 158 (1940). 
151, 19 S.E. 351 (1894). To What Extent Purchaser Protected. 

Heirs Liable for the Price—The heirs —The purchaser for value contemplated 
having sold the land, even after two years by this section is, with respect to con- 
of the grant of letters [now two years of sideration paid by him, to be assimilated 
death of decedent], are liable to the to a purchaser for value under the statute 
creditor for the price received, and for the of 13 Eliz., viz.: He need not have paid all 
whole price, not for aliquot shares of the of the purchase money. The test of “pur- 
debt. Hinton v. Whitehurst, 71 N.C. 66 chaser for value” is not the same under 
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this section with the test in certain equity the expiration of two years, if consum- 

cases where the purchaser is protected mated after such time is valid as against 

pro tanto, ie., to the extent of his pay- creditors of the estate. Donoho v. Patter- 

ment before he receives notice. Hence son, 70 N.C. 649 (1874). 

even a purchaser upon credit is a “pur- A deed conveying the timber on the 

chaser for value.” Arrington v. Arrington, land descended falls within the purview 

114 N.C. 151, 19 S.E. 351 (1894). See of this section. Camp Mfg. Co. v. Liver- 

Beasley v. Bray, 98 N.C. 266, 3 S.E. 497 man, 128 IN. C52. 88. 5, be eae loulis 

(1887). Admissibility of Evidence.—In proceed- 

A deed of trust creditor is a purchaser ings for partition, defendants claimed 

for value within the meaning of this sec- sole seizin. The evidence tended to show 

tion. Francis v. Reeves, 137 N. C. 269, 49 that defendants’ grantor owned an un- 

S.E. 213 (1904). divided interest in the locus in quo as 

Mortgage after Two Years Followed by tenant in common with her brother, that 

Sale Is Valid—Where an heir executed a defendants’ grantor was the sole heir at 

deed of trust more than two years after law of her brother and executed a deed 

the granting of letters testamentary [now to defendants purporting to convey the 

two years of death of decedent], and it entire tract of land less than two months 

was foreclosed, and the purchaser at the after her brother’s death. Plaintiff intro- 

sale transferred title to a bona fide pur- duced in evidence testimony of the 

chaser who had no actual knowledge that brother’s administrator that he had sold 

the personal assets were insufficient to pay the brother’s interest in the land to make 

debts of the estate, it was held that the assets to pay debts of the estate, and of- 

fact that it appeared from the records that fered in evidence court records of the 

the estate had not been settled does not summons, pleadings, judgment and con- 

amount to notice that the personalty was firmation, and deed executed by the com- 

insufficient, and the purchaser was a bona missioner to plaintiff in the proceeding to 

fide purchaser without notice, and the land sell lands to make assets, and the judg- 

is not subject to sale. Johnson v. Bare- ment in plaintiffs favor against the estate 

foot, 208 N.C. 796, 182 S.E. 471 (1935). of the brother. Held: Since a deed by an 

Purchaser from Vendee after Expiration heir executed within two years of the 

of Two Years.—lf the land is sold within intestate’s death is ineffective as against 

the two years, and after the two years creditors of intestate’s estate, the record 

have expired resold by the vendee to a evidence, properly authenticated, was 

purchaser for value without notice, the competent to prove plaintiffs title as 

latter gets good title. Murchison v. Whit- tenant in common. Cox v. Wright, 218 

ted, 87 N.C. 465 (1882). N.C. 342, 11 S.E.2d 158 (1940). 

Agreement Consummated after Two Cited in Price v. Askins, 212 N.C. 583, 

Years.—An agreement by the heir for the 194. S.E. 284 (1937); Pulliam v. Thrash, 

sale of land, though entered into before 245 N.C. 636, 97 S.E.2d 253 (1957). 

§ 28-84. Property subject to sale; conveyance by deceased in fraud 

of creditors.—The real estate subject to sale under this chapter shall include 

all the deceased may have conveyed with intent to defraud his creditors, and 

all rights of entry and rights of action and all other rights and interest in lands, 

tenements and hereditaments which he may devise, or by law would descend 

to his heirs: Provided, that lands so fraudulently conveyed shall not be taken 

from anyone who purchased them for a valuable consideration and without a 

knowledge of the fraud. (1868-9, c. 113, s. 51; Code, s. 1446; Rev., s. FL 

Se st7/a) 

Cross References—As to personalty, Only Debtor’s Interest Is Subject to 

see § 28-59. As to fraudulent conveyances, Sale—Under this section only the interest 

see § 39-15 et seq. of the deceased debtor in land which he 

The provisions of this and § 28-81 may have conveyed in fraud of creditors 

hinge together. Hence a compliance with is subject to sale. Heck v. Williams, 79 

both is necessary. Clement v. Cozart, 107 N.C. 437 (1878); Egerton v. Jones, 107 

N.C. 695, 12 S.E. 254 (1890). N.C. 284, 12 S.E. 434 (1890). 

Salable Interest—Every interest in real Conveyance Must Be by the Deceased. 

estate, whether legal or equitable, is sub- —Where A, being in embarrassed cir- 

ject to sale. Waugh y. Blevins, 68 N.C. cumstances, purchased land from B, and 

167 (1873); Mannix v. Ihrie, 76 N.C. 299 caused B to convey to his (A’s) son, it 

(1877). was held that the land could not be sold 
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for the payment of A’s debts. Rhem v. tors. Webb v. Atkinson, 122 N.C. 683, 29 
Dallyass NC B25 (1851): S.E. 949 (1898); Webb v. Atkinson, 124 
Conveyance Must Be in Fraud of Credi- N.C. 447, 32 S.E. 737 (1899). 

tors.—Under this section lands conveyed Fraudulent Grantee’s Rights as Credi- 
cannot be sold unless it can be shown that tor.—Where the wife is the fraudulent 
they were conveyed in fraud of creditors. grantee and the creditor of her husband, 

McCaskill v. Graham, 121 N.C. 190, 28 in proceedings to set aside the conveyance 
S.E. 264 (1987). to her, under this section, she is entitled 

Innocent Purchasers Protected—Under to her pro rata claim out of the proceeds 
this section an administrator cannot be of the land the same as the other creditors 
compelled to sell property fraudulently are. Nadal v. Britton, 112 N.C. 188, 16 
conveyed but in the hands of an innocent S.E. 915 (18938). 
purchaser. Harrington v. Hatton, 129 Burden of proof that the conveyance 
N.C. 146, 39 S.E. 780 (1901). See § 28-85. was fair and for a full consideration was 
Conveyance to Wife and Children— upon the grantees, where the decedent, 

Property conveyed by the decedent to his while insolvent, had conveyed real prop- 
wife and children without consideration in erty to his wife and children. Webb v. 
fraud of his creditors while insolvent may, Atkinson, 122 N.C. 683, 29 S.E. 949 
under this section, be recovered and sold (1898). 
by the administrator on behalf of the credi- 

§ 28-85. Effect of bona fide purchase from fraudulent grantee.— 
When an executor, administrator or collector files his petition to sell lands which 
have been fraudulently conveyed, and of which there has been a subsequent bona 
fide sale, whereby he cannot have a decree of sale of the land, the court may give 
judgment in favor of such executor, administrator or collector for the value of 
the land, against all persons who may have fraudulently purchased the same; 
and if the whole recovery is not necessary to pay the debts and charges, the 
residue shall be restored to the person of whom the recovery was made. (1868-9, 
Be domme © odes 01447 = Revises C.19...S.:/70.) 

§ 28-86. Contents of petition for sale.—The petition, which must be 
verified by the oath of the applicant, shall set forth, as far as can be ascertained: 

(1) The amount of debts outstanding against the estate. 
(2) The value of the personal estate, and the application thereof. 
(3) A description of all the legal and equitable real estate of the decedent, with 

the estimated value of the respective portions or lots. 
(4) The names, ages and residences, if known, of the devisees and heirs at 

law of the decedent. (1868-9, c. 113, s. 43; Code, s. 1437; Rev., s. 
L1G Mes, Wee 2.) 

Cross Reference.—As to necessity for deficiency will then be apparent. Shields 
actual application of personalty to pay- v. McDowell, 82 N.C. 137 (1880); Neigh- 
ment of debts, see note to § 28-81. DOGSEEV Ie ty ans seo OWN, @.69550.. 18%e Oy. 

Purpose of Requisites in Application. 796 (1936). See Barkley Vv. Thomas, 220 

—The personal estate, in law, is the pri- N.C. 341, 17 S.E.2d 482 (1941). 
mary fund, and land is the secondary The petition must show by a direct 
fund, for the payment of debts, and the allegation or by implication the require- 
design of the act giving authority to the ments of this section. Clement v. Cozart, 
personal representative to sell and ad- 107 N.C. 695, 12 S.E. 254 (1890). See 
minister on the proceeds of lands, in the Shields v. McDowell, 82 N.C. 137 (1880). 
requisites prescribed to a petition for a “As Far as Can Be Ascertained”.—The 
license to sell, evidently is to inform the main and essential fact to be stated in the 
court of the condition of the estate with petition is that there is an insufficiency of 
reference to its debts and the value and _ assets to pay the debts, and in order that 
application of the personal estate, so that the court may know this, the statute re- 
it may be seen that the personal estate is quires a statement of the amount of the 
insufficient to pay the debts. If a petition debts and the value of the personal es- 
be drawn in accordance with these re- tate; but these statements are not re- 
quirements so as to show the insufficiency quired to be made with exact particu- 
of the personal fund, the necessity to re- larity, but only “as far as can be ascer- 
sort to the real estate to supply the tained,’ for these quoted words, according 

55 



sya 

to grammatical construction, qualify each 

of the subdivisions of this section. Blount 

y. Pritchard, 88 N.C. 446 (1883). 

Indebtedness Must Be Ascertained.— 

The fact that this section requires an oath 

to be made implies that the indebtedness 

ought to be ascertained, approximately 

at least, to show the necessity of a resort 

to the land. Williams vy. McNair, 98 N.C. 

332, 4 S.E. 131 (1887). 
Petition Should Set Forth Value of 

Personalty and Application Thereof.—In 

a proceeding to sell lands to make assets 

to pay debts of the estate, an averment 

that insufficient personalty remained in 

the hands of the petitioner to pay debts 

and legacies is insufficient, and the petition 

is demurrable, since this section prescribes 

that the petition shall set forth the value 

of the personal estate and the application 

thereof. Watson v. Peterson, 216 N.C. 

343, 4 S.E.2d 881 (1939). 
A petition which fails to state the value 

of the personal estate and the application 

thereof is defective and demurrable. Mc- 

Neill v. McBryde, 112 N.C. 408, 16 S.E. 

841 (1893). See Blount v. Pritchard, 88 

N.C. 445 (1883), where it is said that 

license may be granted even where there 

has been no application of the personalty, 

though where there has been an applica- 

tion the petition must so state. 

Petition Stating Merely That Person- 

alty Is Insufficient—As the purpose of 

this section is to enable the court to see 

whether a sale is necessary, a petition 

which simply states that the personal es- 

tate “is wholly insufficient to pay in- 

testate’s debts,” without setting forth the 

value of the personal estate, is defective. 

McNeill v. McBryde, 112 N.C. 408, 16 S.E. 
841 (1893). See Barkley v. Thomas, 220 
N.C. 341, 17 S.E.2d 482 (1941). 

But an allegation that the assets of the 
decedent were insufficient to pay the debts, 

Cu. 28. ADMINISTRATION—SALES OF REALTY pa28-87 

and that a sale of property fraudulently 

conveyed was necessary, was held sufficient 

in Sullivan v. Field, 118 N.C. 358, 24 S.E. 

735 (1896). 

The petition need not show that the 

bond of the former administrator was sued 

on and exhausted. Monger v. Kelly, 115 

N.C. 294, 20 S.E. 374 (1894). But see 

Lilly v. Wolley, 94 N.C. 412 (1886); and 

Clement v. Cozart, 107 N.C. 695, 12 S.E. 

254 (1890), which declare that such bond 

must have been exhausted. 

Verification of Application—In Stradley 

v. King, 84 N.C. 635 (1881), where the 

application for the sale of land was not 

verified by the administrator’s oath, and 

the guardian for the infant defendant had 

not answered, the court said with regard 

to verification: “While we consider the 

statutory requirement that the petition for 

an order of sale of the decedent’s lands 

shall be supported by oath and that an an- 

swer be put in on behalf of infant defen- 

dants, directory, and its nonobservance not 

fatal to the validity of the decree of sale 

made without, yet this departure from the 

statute, followed by the precipitate action 

of the court in confirming the sale on the 

very day when it was reported and with- 

out opportunity afforded for objection, in 

our opinion warrants the order which re- 

opens the case for such defenses as the 

infant defendants may be able to set up.” 

Allegation That Decedent Left No Per- 

sonal Estate—Where the petition alleges 

that the decedent left no personal estate 

so far as could be ascertained, it is suff- 

cient on this aspect, and demurrer on the 

ground that the petition failed to set forth 

the value of the estate, as near as may be 

ascertained, and the application thereof, is 

properly overruled. Clapp v. Clapp, 241 

N.C. 281, 85 S.E.2d 153 (1954). 
Applied in Nunn v. Gibbons, 249 NEG: 

362, 106 S.E.2d 499 (1959). 

28-87. Heirs and devisees necessary parties.—No order to sell real 

estate shall be granted till the heirs or devisees of the decedent have been made 

parties to the proceeding, by service of summons, either personally or by publica- 

tion, as required by law: Provided, that in any proceedings for the sale of land 

to make assets, when there are heirs of said decedent, or there may be heirs of 

said decedent whose names and residences are unknown, and it is desired to make 

all unknown heirs of said decedent parties to said proceedings, and the personal 

representative shall make such representation in his petition, then all unknown 

heirs of the said decedent shall be made parties defendant in the same as the 

unknown heirs of said decedent naming him, and as thus denominated and under 

this name all said unknown heirs shall be served with summons by publication 

as now regularly provided by law for the service of summons by publication in 

the superior court, and upon such service being had, the court shall appoint 

some discreet person as guardian ad litem, for said unknown heirs, and summons 

shall issue to him as such. Said guardian ad litem shall file answer for said un- 
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known heirs, and defend for them, and he may be paid such sum as the court 
may fix, to be paid as other costs out of the estate. Upon the filing of the answer 
by said guardian ad litem, all said unknown heirs shall be before the court for 
the purposes of the action to the same extent as if each had been served with sum- 
mons by name, and any claim that they may make to said real estate so sold shall 
be transferred to the funds in the hands of the personal representative to the 
same extent as other distributees of said estate and no further. This proviso 
shall apply to actions now pending, and all proceedings to sell land for assets 
heretofore had, where unknown heirs have been summoned by publication, are 
hereby validated. (1868-9, c. 113, s. 44; Code, s. 
sa805-Ex. sess. 1924,.c. 3; s. 1,) 

Cross Reference. — As to joinder of 
beneficiary when the executor or adminis- 
trator institutes an action, see § 1-63. 

Editor’s Note—vThe proviso with re- 
gard to the method of service of process 
upon unknown heirs, and the appointment 
of a guardian ad litem to represent them, 
was introduced by the 1924 amendment. 
For comment on the 1924 amendment, see 
Sei oa Reve Lo: 

Heirs at law of intestate are necessary 

parties to an action by an administrator to 
subject an interest in lands of his intestate 
to the payment of debts of the estate. In 
re Daniel’s Estate, 225 N.C. 18, 33 S.E.2d 
126 (1945). 

Section Applies to Infants.——This sec- 
tion applies to making heirs and devisees 
parties, whether infants or adults. Perry 

v. Adams, 98 N.C. 167, 3 S.E. 729 (1887); 
Hacwisonmvee Hatrison. L0G NG.) 282-1 t. 
S.E. 356 (1890). 

Heir Not Made Party May Attack De- 

1438; Rev.;.s.-74; C, S.. 

cree.—An heir who was not made a party, 
or served, may subsequently assail the 
validity of the decree and proceed against 
the purchaser. Dickens v. Long, 109 N.C. 

165, 13 S.E. 841 (1891). See also Webb 
ViEeAtKinsonvm lege NG. 68Sare9a.o. 1.6949 
(1898). 
As to Such Heir, Decree Is Void.—As 

to an heir not made a party or served, 
whether he be an adult or an infant, the 

decree is absolutely void, not merely void- 
able, and can be collaterally attacked. Nor 
would the fact that he had knowledge of 
the sale and took no steps to prevent it 
cure the lack of service. Harrison v. 
Hattisonmel0Gm ON Gumese, slime othe 356 

(1890); Card v. Finch, 142 N.C. 140, 54 
S.E. 1009 (1906). 

Applied in Nunn v. Gibbons, 249 N.C. 
362, 106 S.E.2d 499 (1959). 

Cited in Barkley v. Thomas, 220 N.C. 
S41, 17 S.H.ed, 482. (1941): 

§ 28-88. Adverse claimant to be heard.—When the land, which is 
sought to be sold, is claimed by another person under any pretense whatsoever, 
such claimant shall be admitted to be heard as a party to the proceeding, upon 
affidavit of his claim, and if the issue be found for the petitioner he shall have 
his writ of possession and order of sale accordingly. (1868-9, c. 113, s. 47; Code, 
oo.1441° i Revy,.s:4/0;.C2-S:, S.. SL.) 
Any person who claims to be the owner 

of the land has the right to be made a 
party and to have an inquiry made as to 
his title. Gibson v. Pitts, 69 N.C. 155 
(1873). 
Where land is claimed by another, such 

claimant may be admitted to be heard as 
a party to a proceeding to sell lands of 
intestate to make assets to pay debts, or 
may be brought in as a party thereto. In 
re Daniel’s Estate, 225 N.C. 18, 33 S.E.2d 
126 (1945). 

Claims of Undivided Interest—One who 

claims an undivided interest in lands 
sought to be sold to pay debts, may be 
properly made a party to the proceedings. 
McKeel v. Holloman, 163 N.C. 132, 79 

S.E. 445 (1913). 
Failure to Determine Issue of Title.— 

Where the order of sale is granted with- 
out determining an issue of title raised 
under this section, the order is void, and 
the title of the purchaser with notice of 
such issue is voidable. Perry v. Peterson, 
OSMeN C2863 3 0.7834 5C1887). 

§ 28-89. Upon issues joined, transferred to term.—When an issue 
of law or fact is joined between the parties, the course of the procedure shall be 
as prescribed in such cases for other special proceedings. (1868-9, c. 113, s. 46; 
Gone, s. 1440: Rev:,.s.73%.C. S.,, s..82.) 

Issue of Law Submitted to Judge— filed before the clerk, the issue of law 
Where a demurrer is filed to the petition thereby raised must, under this section, 
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be certified to the judge at chambers. 

Then the judge must transmit his de- 

cision thereon to the clerk; it is error for 

him to direct an order of sale after over- 

ruling the demurrer. Jones v. Hemphill, 

77 N.C. 42 (1887). 
Procedure.—The rulings or decisions of 

the clerk must be transferred for trial to 

the next succeeding term of the superior 

court, if determinative issues arise on the 

pleadings; and if there be issues of law or 

Cu, 28. ADMINISTRATION—SALES OF REALTY § 28-95 

material questions of fact decided by the 
clerk, they may be reviewed by the judge 
at term or in chambers on appeal prop- 
erly taken. In passing upon these ques- 
tions of fact, the court may act on the 

evidence already received, or may require 

the production of other evidence. Mills v. 

McDaniel, 161 N.C. 112, 76 S.E. 551 

(1912). 
Cited in In re Daniel’s Estate, 225 N.C. 

18, 33 S.E.2d 126 (1945). 

§ 28-90. Order granted, if petition not denied; procedure for sale. 

—<As soon as all proper parties are made to the proceeding, the clerk of the 

superior court before whom it is instituted, if the allegations in the petition are 

not denied or controverted, shall have power to hear the same summarily and 

to decree a sale. The procedure for the sale shall be as is provided in article 

29A of chapter 1 of the General Statutes. (1868-9, c. 113, s. 48; Code, s. 1443; 

Rev.) smi79--G"S4's. 8301949 ca719 see.) 

Capacity of the Clerk.—The clerk of 

the superior court, for the purpose of de- 
creeing a sale in case provided by this 
section, represents and is the court, and 
has authority to exercise the discretionary 

powers conferred. Tillett v. Aydlett, 90 
N.C. 551 (1884). 
Unsigned Decree of Sale.—It is not es- 

sential to the validity of the decree that 

it should be signed. Sledge v. Elliott, 116 

N.C. 712, 21 S.E. 797 (1895), decided un- 

der former statute. 

Decree Not Conclusive of Debts.—The 

decree of the sale is not conclusive of the 

debts recited by the personal representa- 

tive in his application for the sale of the 

Jand. Latta v. Russ, 53 N.C. 111 (1860), 
decided under former statute. 

§§ 28-91, 28-92: Repealed by Session Laws 1949, c. 719, s. 2. 

§ 28-93. Court may authorize private sale.—lf it is made to appear 

to the court by petition and by satisfactory proof that it will be more for the 

interest of said estate to sell such real estate by private sale, the court may au- 

thorize said petitioner, or any commissioner appointed by the court, to sell the 

same at private sale in accordance with the provisions of G.S. 1-339.34 through 

GiS10123 39.40 (C1917 rel 27 ee eC wos 0, el oc/ee cree ee 7D: 

S02, 100) 

Cross Reference—As to proceeds of 

realty sold to pay debts, see §§ 28-57 and 

28-58. 

Editor’s Note.—For decision under this 

ment, see Howard v. Ray, 222 N.C. 710, 24 
S.E.2d 529 (1943). 

Cited in Graham v. Floyd, 214 N.C. 77, 
197 S.E. 873 (1938). 

section as it stood before the 1949 amend- 

§ 28-94. Undevised realty first sold.—When any part of the real estate 

of the testator descends to his heirs by reason of its not being devised or dis- 

posed of by the will, such undevised real estate shall be first chargeable with 

payment of debts, in exoneration, as far as it will go, of the real estate that is 

devised, unless from the will it appears otherwise to be the wish of the testator. 

(1868-9, c. 113, s. 39; Code, s. 1430; Rev., s. 69; C. S., s. 87.) 

Cross Reference—As to proceeds of of the testator. Tillett v. Aydlett, 90 N.C. 

realty sold to pay debts, see §§ 28-57 and 551 (1884). 

28-58. Applied in Camp Mfg. Co. v. Liverman, 

Will Not to Be Disturbed.—By virtue 
of this section a decree for the sale of the 
land should direct a sale in such a way as 
to disturb as little as practicable the will 

123 N.C. 7, 31 S.E. 346 (1898). 
Cited in Anderson vy. Bridgers, 209 N.C. 

456, 184 S.E. 78 (1936). 

§ 28-95. Specifically devised realty; contribution.—If, upon the hear- 

ing of any petition for the sale of real estate to pay debts, under this chapter, 
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the court decrees a sale of any part that may have been specifically devised, the 
devisee shall be entitled to contribution from cther devisees, according to the 
principles of equity in respect to contribution among legatees. And the children 
and issue provided for in this chapter shall be regarded as specific devisees in 
such contribution. (1868-9, c. 113, s. 107; Code, s. 1535; Rev., s. 86; C. S., 
s. 88.) 

Cited in Anderson v. Bridgers, 209 N.C. 
456, 184 S.E. 78 (1936). 

§ 28-96. Under power in will, sales public or private.—Sales of real 
property made pursuant to authority given by will, unless the will otherwise 
directs, may be public or private, and on such terms as, in the opinion of the 
executor, are most advantageous to those interested therein. (1868-9, c. 113, 
Peo eCOUC aS OUOS RCV, (5. O45) Cons sisinco,.) 

§ 28-97. Where executor with power dies, power executed by 
survivor, etc.—When any or all of the executors of a person making a will 
of lands to be sold by his executors die, fail or for any cause refuse to take upon 
them the administration; or, after having qualified, shall die, resign, or for any 
cause be removed from the position of executor; or when there is no executor 
named in a will devising lands to be sold, in every such case such executor or 
executors as survive or retain the burden of administration, or the administrator 
with the will annexed, or the administrator de bonis non, may sell and convey such 
lands; and all such conveyances which have been or shall be made by such execu- 
tors or administrators shall be effectual to convey the title to the purchaser of 
the estate so devised to be sold. (Code, s. 1493; 1889, c. 461; Rev., s. 82; C. 
S., s. 90.) 

Effect of Section on Common-Law Rule. executor and the granting of power to him 
—At common law an executor had no to sell real estate in his discretion, al- 
control over realty, and hence a power’ though evidencing confidence, does not 

conferred upon him by the will to sell the necessarily constitute him the donee of a 
realty did not pass upon his death to the — special trust so as to preclude the exercise 
administrator d.b.n., c.t.a. But this sec- of the power of sale by the administrator 
tion has changed the common-law rule in’ c.t.a. Wachovia Bank & Trust Co. v. W. 
this respect. Creech v. Grainger, 106 N.C. H. King Drug Co., 217 N.C. 502, 8 S.E.2d 
213, 10 S.E. 1032’ (1890). 593 (1940). 

Sale by Administrator c.t.a—The case It will be presumed that a will is ex- 
of an administration with the will annexed ecuted in contemplation of the statutes 
where no executors were appointed is providing that an administrator c.t.a. suc- 
both within the letter and the spirit of ceeds to all the rights, powers and duties 
this section. Hence where a testator em- of the executor. Wachovia Bank & Trust 
powers his executor to sell lands, but fails Co. v. W. H. King Drug Co., 217 N.C. 
to designate any executor, the administra- 502, 8 S.E.2d 593 (1940). 
tor c.t.a. can, under this section, exer- Action by One of Two Executors.— 
cise that right. Hester v. Hester, 37 N.C. Under this section, one of the two execu- 
330 (1842). tors may not, in the absence of express 
Upon the death or removal of the ex- power, waive the condition of time of an 

ecutors named in the will, the administra- option given by them for the purchase of 
tor c.t.a. succeeds to all rights, powers lands. Trogden v. Williams, 144 N.C. 
and duties of the executors, and he may 192, 56 S.E. 865 (1907). 
exercise all powers of sale granted the Applied in Orrender v. Call, 101 N.C. 
executors by the will, regardless of whether 399, 7 S.E. 878 (1888); as to sale by sur- 
they are given the executor virtute officii viving executor in Simpson v. Simpson, 
or nominatim, unless the language of the 93 N.C. 373 (1885); as to sale by ad- 
will definitely limits the exercise of the ministrator c.t.a., and administrator d.b.n., 
power of sale to the person named exec-_ c.t.a. in Saunders v. Saunders, 108 N.C. 
utor or unless the executor is made the 327, 12 S.E. 909 (1891). 

donee of a special trust, given by reason Cited in Welch vy. Wachovia Bank & 
only of peculiar or special confidence in Trust Co., 226 N.C. 357, 38 S.E.2d 197 

him, and the mere appointment of an (1946). 
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§ 28-98. Death of vendor under contract; representative to con- 

vey.—When any deceased person has bona fide sold any lands, and has given 

a bond or other written contract to the purchaser to convey the same, and the 

bond or other written contract has been duly proved and registered in the county 

where the lands are situated, if within the State, or, if not in the State, shall be 

proved before the clerk of the superior court and registered in the county where 

the obligee lives or obligor died, his executor, administrator or collector may 

execute a deed to the purchaser conveying such estate as shall be specified in 

the bond or other written contract; and such deed shall convey the title as fully 

as if it had been executed by the deceased obligor: Provided, that no deed shall be 

made but upon payment of the price, if that be the condition of the bond or 

other written contract. (1868-9, c. 113, s. 65; 1874-5, c. 251; Code, s. 1492 ; 

Reév.,'S. Go Se Ganong lp) 
Editor’s Note——Before the enactment of 

this section, the heirs of the vendor were 
the proper persons on whom the pur- 
chaser had the right to call for the con- 

veyance. See Earle v. McDowell, 12 N.C. 
16 (1826); Osborne v. McMillan, 50 N.C. 
109 (1857); Twitty v. Lovelace, 97 N.C. 
54, 2 S.E. 661 (1887). 

Formerly this section applied only to 
cases where the vendor had executed a 
bond. It did not extend to agreements to 
convey made upon other considerations. 
Hodges v. Hodges, 22 N.C. 72 (1838). 

Bilateral Contracts Contemplated. 
This section contemplates only contracts 
of conveyance of a bilateral nature. Hence 
where the optionee of a vendor dies be- 
fore the option is exercised the repre- 
sentative has, under this section, no 
power to convey; and the optionee’s rem- 
edy is against the heir of the devisees. 
Mizell v. Dennis Simmons Lumber Co., 
174."N.Ci 68,793 SS... 436501917). 

Section Not Applicable to Restore Lost 
Deeds.—This section does not apply to 
cases where a deed is executed in per- 
formance of the condition of the bond to 
convey, but is lost after the death of the 
vendor and before its registration. Hodges 
v. Hodges, 22 N.C. 72 (1838). 

Registration and Payment Prerequisites. 
—Unless the contract for the sale is 
proved and registered and the purchase 
money is paid in full, a deed made by the 
representative is inoperative. Taylor v. 

Hargrove, 101 N.C. 145, 7 S.E. 647 (1888). 

Showing of Consideration——The person 
claiming under the contract must, under 
this section, show that there was a valu- 
able consideration thereof, and such other 

circumstances as would be equivalent to 
a payment of that consideration. Lindsay 
v. Coble, 37 N.C. 602 (1843). 

Deed Inoperative-—A deed executed by 
the representative before the contract for 
sale has been proven and registered, and 
the purchase money paid in full, is in- 
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operative. Taylor v. Hargrove, 101 N.C. 
145, 7 S.E. 647 (1888). 
Warranty of Title—vThis section em- 

powers the representative to convey only 
such interest as the vendor could sell. 
Hence where the vendor contracts to sell 
his interest in the land, the representative 
cannot be expected to warrant the title 
of the land. Twitty v. Lovelace, 97 N.C. 
54, 2 S.E. 661 (1887). 

Equitable Defense against Bond.— Where 
the representative in compliance with this 
section executes the deed to the purchaser, 
any equitable defense against the bond 

may be set up against such deed. McCraw 
v. Gwin, 42 N.C. 55 (1850). 
Judgment against Administrator Inef- 

fectual against Heir—Under Art. I, § 17, 
of the Constitution, a judgment cannot 
bind a person unless he comes or is 
brought before the court in some way 
sanctioned by law and afforded an oppor- 
tunity to be heard in defense of his rights. 
As an inexorable consequence of this con- 
stitutional provision, any judgment which 
may be rendered in an action against a 
decedent’s administrator will be wholly 
ineffectual as against an heir of the de- 
cedent, who is not a party to such action, 
even though such action is predicated upon 
this section. Scott v. Jordan, 235 N.C. 
244, 69 S.E.2d 557 (1952). 
Remedy of Heirs for Purchase Money. 

—It was formerly held that the heirs 
might not enjoin the representative from 
making a deed, upon the ground that the 

purchase money had not been paid. Their 
remedy was to call the representative to 
account for the money, or call for specific 
performance of the contract. White v. 
Hooper, 59 N.C. 152 (1860). (But now 
see the proviso at the end of the section.) 

Heirs as Necessary Parties to Suit by 
Representative—In an action brought by 
the personal representative of an obligor 
in a bond for title to subject the land to 
the payment of the purchase money, the 
heirs of the obligor are necessary parties. 
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But if the bond is proved and registered necessary. Grubb v. Lookabill, 100 N.C. 
and the section has been complied with, 271, 6 S.E. 390 (1888). 
in proceedings for the sale of such land, Cited in Sears v. Braswell, 197 N.C. 515, 
the presence of the heirs is perhaps not 149 S.E. 846 (1929). 

§ 28-99. Title in representative for estate; he or successor to con- 
vey.—When land is conveyed to a personal representative for the benefit of the 
estate he represents, he may sell and convey same upon such terms as he may 
deem just and for the advantage of said estate; the procedure for the sale shall 
be as is provided in article 29A of chapter 1 of the General Statutes, unless the 
conveyance is made to the party entitled to the proceeds. If such land is not 
conveyed by such personal representative during his life or term of office, his 
successor may sell and convey such land as if the title had been made to him: 
Provided, if the predecessor has contracted in writing to sell said lands, but fails 
to convey same, his successor in office may do so upon payment of the purchase 
Price a61 905, eer342nk evs, s::71'3.G.aoges: 92719497 cy. 71 9¢.5.025) 

Local Modification— Brunswick: 1951, c. 
8; Forsyth: 1947, c. 359; 1951, c. 8; Surry: 
1947, c. 359. 

§ 28-100. Sales of realty devised upon contingent remainder, 
executory devise or other limitation validated.—In all cases where real 
property devised upon contingent remainder, executory devise, or other limita- 
tion, shall have been sold and conveyed for a fair price in good faith by 
the executor named in said will, or by an administrator with the will annexed, 
for the purpose of making assets with which to pay the debts of said estate, 
under the mistaken belief that said will authorized such sale, and the proceeds 
of such sale shall have been applied to the payment of the indebtedness of such 
estate, and it shall be made to appear in any action brought by the purchaser of 
said land, or those claiming under such purchaser, that such executor, or other 
personal representative would have been entitled in a proper proceeding brought 
for that purpose to an order of court to sell said land for the purpose of mak- 
ing assets with which to pay the indebtedness of such estate, then such sale so 
made by such executor, or other representative, shall be valid and binding up- 
on all such contingent remaindermen, executory devisees, or other person, who 
would have taken such property under said will upon the contingency or con- 
tingencies therein mentioned, notwithstanding said sale shall have been made by 
such executor or other personal representative without obtaining such order of 
the court. And in any such action instituted by the purchaser of such land, or 
those claiming under him, for the purpose of removing a cloud from the title 
thereto all contingent remaindermen, executory devisees, or other persons entitled 
to claim under any limitation in said will, if in being, and known to be residents 
of this State, shall be made parties defendant to such action, and served with 
summons as in other civil actions; all nonresidents, or persons whose names and. 
residences are unknown, shall be served with summons by publications as now re- 
quired by law, or such service in lieu of publication as now provided by law. 
In cases where the contingent remainder, executory devise, or other limitation 
will, or may, go to minors, or persons under other disabilities, or to per- 
sons not in being, or whose names and residences are not known, or who 
may in any contingency become interested in said land, but because of such con- 
tingency cannot be ascertained, the judge of the superior court shall, in any such 
action brought for the purpose aforesaid, after due inquiry of persons who are 
in no way interested in or connected with such proceedings, designate and ap- 
point some discreet person as guardian ad litem to represent such contingent 
remaindermen, or executory devisees, upon whom summons shall be served in 
such action as provided by law for other guardians ad litem, and it shall be the 
duty of such guardian ad litem to defend such action, and when counsel is 
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needed to represent him, to make this known to the judge, who shall by an order 

give instructions as to the employment of counsel and the payment of fees. 

And all contingent remaindermen, executory devisees, or other persons, who 

may be entitled to claim a contingent interest in said land, whether known or un- 

known, in being or not in being, shall be conclusively bound by any final judg- 

ment entered in such action, if made parties thereto, and represented therein 

in the manner hereinbefore provided: Provided, however, that this law shall not 

apply to any sale of land made in which the executor or other personal repre- 

sentative shall have 
(1023men 70, §. 1:4C. Sosa 92tan.) 
Editor’s Note——This section is confined 

in application to sales occurring prior to 

January 1, 1925. See § 28-102. For a re- 

view of the 1923 act, see 1 N.C.L. Rev. 

yi 

Validity, Operation and Effect—This 

statute is curative and retrospective, and 

is constitutional and legal, and does not 

interfere with or destroy vested rights. A 

been either directly or indirectly the purchaser thereof. 

retrospective law, as in the case of this 

statute, curing defects in acts that have 

been done, or authorizing or confirming 

the exercise of powers, is valid in those 

cases in which the legislature originally 

had authority to confer the power or to 

authorize the act. Charlotte Consol. Constr. 

Co. v. Brockenbrough, 187 N.C. 65, 121 

Slat Thi ge4).. 

§ 28-101. Presumption; burden of proof.—Where the purchaser of any 

lands made under the circumstances narrated in § 28-100, or any person hold- 

ing or claiming the same under or through such purchaser, shall have been in the 

peaceable possession thereof for more than twenty years without any adverse 

claim having been asserted to the same by any person claiming under such will, 

and the records of the administration of the said estate do not affirmatively show 

what disposition has been made of the proceeds of the sale of such land, then it 

shall be presumed, prima facie, that the proceeds of the sale of the said land have 

been applied to the payment of the necessary indebtedness of the said estate and 

the cost of the administration thereof, and the burden of proof to the contrary 

shall be upon the defendants in said action. (1923, 4/0, Syesi Gas o: 92(b).) 

Cross Reference.—See note under § 28- Cited in State v. Scoggin, 236 N.C. 19, 

100. 72 S.E.2d 54 (1952). 

Editor’s Note—This section is confined 
in application to sales occurring prior to 

January 1, 1925. See § 28-102. 

28-102. Application of §§ 28-100 and 28-101.—Sections 28-100 

and 28-101 shall apply only to sales of lands made under the circumstances 

narrated in those sections, occurring prior to January 1, 1925. (1923, c. 70, 

Siti 8G Sees, LOZ (ce) eo 40:) 

Cross Reference—See note under § 28- 

100. 

§ 28-103. Validation of certain bona fide sales of real estate to 

pay debts made without order of court.—In all cases where sales of real 

estate have been made by administrators of deceased persons, in good faith and 

upon a valuable consideration, to obtain assets to pay debts of the estate, and 

deeds have been executed by such administrators to the purchasers, who have 

paid the purchase price thereof, and no action has been taken by the heirs of such 

deceased persons to annul such sales by litigation or otherwise, such sales are 

hereby validated. The recitals contained in such a deed that the sale was made 

under order or license of the court for the purpose of obtaining assets to pay 

debts of the estate and that the proceeds of sale of said land have been applied 

to the payment of the necessary indebtedness of the estate and the cost of ad- 

ministration thereof shall be presumed to be prima facie correct: Provided, how- 

ever, that this section shall not apply to any sale of land in which the adminis- 

trator of such deceased person shall have been directly or indirectly the purchaser 
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thereof, and nothing herein shall prevent such sale from being impeached for 
fraud. 

This section shall only apply to sales by administrators made prior to January 
PeLozO se 9S rcs 146? 19350ersr) 

Local Modification.—Alexander: 1945, c. been lost without being recorded. As to its 
950. constitutionality against the charge of dis- 

Editor’s Note.—By the 1935 amendment turbing vested rights, see Charlotte Consol. 
the section was made applicable to sales Constr. Co. v. Brockenbrough, 187 N.C. 
prior to 1920 rather than prior to 1900, as 65, 121 S.E. 7 (1924). As to validation of 
formerly provided. sales of real estate devised upon limitation 

As stated in 9 N.C.L. Rev. 404, the made prior to January 1, 1925, see §§ 28- 
preamble of the act indicates that it is to 100 to 28-102. 
apply where no order of court was ob- Cited in State v. Scoggin, 236 N.C. 19, 
tained or where the court proceedings au- 72 S.E.2d 54 (1952). 
thorizing and confirming the sales have 

§ 28-104. Validation of sales of realty by administrators de bonis 
non of deceased trustees.—In all cases, prior to January first, nineteen hun- 
dred thirty-one, where a sale of real estate has been made by an administrator 
de bonis non of a deceased trustee in a deed in trust, and such administrator de 
bonis non advertised and conducted such sale prior to his qualification as admin- 
istrator de bonis non of the deceased trustee, but qualified as such before the 
execution of the trustee’s deed made pursuant to such sale, said sale and deed 
shall be valid and as effectual as though such advertisement and sale had occurred 
after the qualification of such administrator de bonis non. (1935, c. 381.) 

ARTICLE 15, 

Proof and Payment of Debts of Decedent. 

§ 28-105. Order of payment of debts.—The debts of the decedent must 
be paid in the following order: 

Cross References—As to disbursement The intention of the legislature is that 
by clerk of superior court, see § 28-68.2. the assets of a decedent shall be admin- 

As to commissions allowed representa- istered, as far as may be done, in one 
tives, see § 28-170. As to counsel fees al- proceeding, upon proper safeguards, for 
lowable to attorneys serving as repre- the benefit of all the creditors. Atkinson 
sentatives, see § 28-170.1. yioenickss 140) N.C#418; 353. oS: E.,230 

This section relates exclusively to appli- (1906). 
cation of personal property, the only es- Strict Construction.—This section, be- 
tate with which the administrator has any ing in derogation of the equity of a pro 
right to deal. Moore v. Jones, 226 N.C. rata distribution, should be strictly con- 
149, 36 S.E.2d 920 (1946). As to character strued so as not to confer a priority over 
of proceeds of land sold to make assets, other creditors unless it is clearly called 
see notes following the paragraph of this for. Baker v. Dawson, 131 N.C. 227, 42 
section relating to the first class. S.E. 588 (1902); Park View Hosp. Ass’n 

Design of Section.—This section was  v. People’s Bank & Trust Co., 211 N.C. 
only designed to recognize priorities 244, 189 S.E. 766 (1937); Underwood v. 
among the creditors of the deceased and Ward, 239 N.C. 513, 80 S.E.2d 267 (1954). 
to establish the order of payment between If decedent’s estate is not sufficient to 
claimants who have valid debts against pay his debts in full, then they are to be 
the deceased. It was never intended to paid in classes, with those of the last 
create a liability which did not otherwise class, if and when reached, sharing ratably 

exist. Bower v. Daugherty, 168 N.C. 242, in what is left. Rigsbee v. Brogden, 209 
84 S.E. 265 (1915). N.C. 510, 184 S.E. 24 (1936). 

Recognizing priority of classes, this Duty of Representative-—To carry out 
section provides for the administration of the order designated by this section is a 
assets for the benefit of all the creditors, duty of the representative. State v. Oliver, 
according to definite and established rules. 104 N.C. 467, 10 S.E. 709 (1889). 
Farmville Oil & Fertilizer Co. v. Bourne, Testator Cannot Change Statutory Pri- 
205 N.C. 337, 171. S.E. 368 (1933). ority—A testator may not so _ dispose 
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of his estate as to avoid the payment of 

his debts in accordance with the priorities 

fixed by this section. First Security Trust 

Co. v. Lentz, 196 N.C. 398, 145 S.H. 776 

(1928). 
Section Does Not Affect Validity of Un- 

recorded Chattel Mortgage.—This_ statu- 

tory provision does not bear upon whether 

an unrecorded chattel mortgage, valid as 

against the intestate, is to like extent 

valid against his estate. Coastal Sales Co. 

vy. Weston, 245 N.C. 621, 97 S.E.2d 267 

(1957). 
Section Construed to Favor Bankruptcy 

Rule—Upon the death of an obligor the 

administration laws step in and determine 

the settlement of his estate. These have 

Cu. 28. ADMINISTRATION—DEBTS OF DECEDENT § 28-105 

heretofore been construed by the Supreme 

Court to favor the bankruptcy rule. Thus 

a secured creditor is required to exhaust 

his security and then prove his claim for 

any balance still remaining or unpaid. 

Rierson v. Hanson, 211 N.C. 203, 189 S.E. 

502 (1937). 
This section creates no preference for 

payment on bank stock out of the assets 

of the estate of a deceased stockholder, 

and none results from the application of 
the pertinent principles of equity. Hood v. 
Darden, 206 N.C. 566, 174 S.E. 460 (1934). 

The fees of a referee taxed against an 
administrator are not a preferred debt un- 
der this section. Cobb v. Rhea, 137 N.C. 
295, 49 S.E. 161 (1904). 

First class. Debts which by law have a specific lien on property to an amount 

not exceeding the value of such property. 
The evident purpose of this section re- 

lating to debts of the first class is to bene- 
fit the estate, particularly the creditors 
thereof next in line for payment. Under- 
wood v. Ward, 239 N.C. 513, 80 S.E.2d 
267 (1954). 

No Equity Preserved in Land in Which 
Estate Has No Interest.—Since the prior- 
ity of the first class is limited to a situa- 
tion where the value of the property 
equals or exceeds the amount of the spe- 
cific lien thereon, the personal representa- 
tive may preserve any equity for the 
benefit of other creditors and of bene- 
ficiaries. But where the estate and its 
creditors and beneficiaries have no right, 
title or interest in the real property on 
which the creditor has a specific lien, no 
equity can be preserved. Underwood v. 
Ward, 239 N.C. 513, 80 S.E.2d 267 (1954). 

Notes Secured by Liens on Lands Held 
by Entireties—Husband and wife were 
jointly and severally liable on notes se- 
cured by liens on lands held by them by 
entireties. Upon the death of the husband, 
the liability of his estate for one half the 
balance due on the notes at the time of 
his death is not a debt coming within the 
first class of priority, since even though 
the debt is secured by specific lien on the 
property, the property is not an asset of 
the estate. Underwood v. Ward, 239 N.C. 
513, 80 S.E.2d 267 (1954). 

Holder of Secured Note Must Exhaust 
Security and Then File Claim for Balance. 
—The holder of a note executed or as- 
sumed by the deceased, and secured by a 

deed of trust or mortgage, must first ex- 
haust the security and apply the same on 
the debt, and may then file a claim against 
the estate for the balance due, if any. But 
the holder of such note may not file claim 
and receive pro rata dividend on the basis 
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of the full claim. Montsinger v. White, 
240 N.C. 441, 82 S.E.2d 362 (1954). 
A deed of trust executed to secure a 

debt which by law had a specific lien on 
property, as provided by the first class, 
has priority over the payment of taxes 
provided for eo nomine in the third class. 
Farmville Oil & Fertilizer Co. v. Bourne, 
205 N.C. 337, 171 S.E. 368 (1933). 
Judgment Lien Is Not “Specific Lien 

on Property.”—The lien of a docketed 
judgment, which is eo nomine put in the 
fifth class, is not such a “specific lien on 

property,” unless made so by its terms, 
as to come within the first class mentioned 
in this section. Stewart v. Doar, 205 N.C. 
37, 169 S.E. 804 (1933). 

But Section Does Not Nullify Judgment 
Lien.—There is nothing in this section, 
or ‘in any other provision of the law, that 
indicates intent to nullify the lien of a 
docketed judgment or to destroy any 
right acquired under the law prior to the 
death of the judgment debtor. Moore v. 
Jones, 226 N.C. 149, 36 S.E.2d 920 (1946). 
Where debtor’s lands are sold under 

order of court to make assets, proceeds 
remain real estate until all liens are dis- 
charged, and are to be applied to pay- 
ment of liens in the order of their priority, 
and only the residue, if any, is payable 
to administrator as personal property to 
be distributed in the order provided by 
this section. Moore v. Jones, 226 N.C. 
149, 36 S.E.2d 920 (1946), citing Murchi- 
son v. Williams, 71 N.C. 135 (1874). See 
Williams v. Johnson, 230 N.C. 338, 53 

S.E.2d 277 (1949). 
Where realty sold under order of court 

to make assets is subject to a docketed 
judgment and a_ subsequently recorded 
mortgage, the judgment must be satisfied 
in full before application of any part of 
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the proceeds to the mortgage or to the 
payment of other debts. Moore v. Jones, 
226 N.C. 149, 36 S.E.2d 920 (1946). 
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Applied in State v. Oliver, 104 N.C. 467, 
10 S.E. 709 (1889). 

Second class. Funeral expenses to the extent of six hundred dollars ($600.00). 
This limitation shall not include cemetery lot or gravestone. 

Cross References.—As to authority to 
provide for gravestones, see § 28-120. As 
to perpetual care of cemetery lot, see § 
28-120.1. 

Editor’s Note.—The 1955 amendment, 
effective July 1, 1955, added the limitation 
to funeral expenses. Section 1 of the 
amendatory act also provides: “Nothing 
herein contained shall be construed to af- 
fect the provisions of § 28-120, or 28- 
120.1.” Section 3 thereof provides that 
“this act shall not apply to funerals con- 
tracted for prior to July 1, 1955.” 
Expenses of Debtor Only.—The funeral 

and medical expenses referred to in this 
paragraph and the paragraph designated 

“Sixth class” are those of the debtor, and 

not of his wife, child or tenants. Baker 
Vee Dawson, "101° 9N.Ce-2a7) 426-5. E" 88s 
(1902). 

See Bowen v. Daugherty, 168 N.C. 242, 
84 S.E. 265 (1915), where it was held that 
the husband’s estate is liable for the fu- 
neral expenses of his predeceased wife, in 

preference to the beneficiaries under his 
will. 

Third Party Paying.—The provisions of 
this paragraph inure to the benefit of one 
who after having paid such expenses as a 
matter of affection and duty wants to re- 
cover the same from the estate. Ray v. 
Ttoneycutt? 119 N.C) §510)°26 2S:EY 127 
(1896). 

Third class. Taxes assessed on the estate of the deceased previous to his death. 
Method of Collecting Taxes.—Section 

105-412, construed in the light of this para- 
graph of this section, indicates that the 
ordinary methods of collecting taxes by a 
sheriff do not apply to collection of taxes 
from a decedent’s estate. Sherrod v. Daw- 
son, 154 N.C. 525, 70 S.E. 739 (1911). 

Relation to and Effect of § 105-408.— 
The General Assembly, by enacting § 105- 
408, providing that taxes assessed against 
land be paid from the proceeds of a 
foreclosure sale, did not intend to abolish 
the method definitely prescribed by this 
section for administering the estate of a 
person deceased or to modify the statu- 
tory direction as to the order in which the 
decedent’s debts should be paid. Farm- 
ville Oil & Fertilizer Co. v. Bourne, 205 
N.C. 337, 171 S.E. 368 (1933). 
Taxes Assessed against Life Tenant.— 

As a life tenant is liable for taxes as- 
sessed against the property during his life- 
time, under § 105-410, when he dies with- 
out paying the same they constitute a 
claim against his estate and are payable 
in the third class. Rigsbee v. Brogden, 
209 N.C. 510, 184 S.E. 24 (1936). 
Tax-Sale Certificate Is Not a Preferred 

Claim.—A tax-sale certificate in the hands 
of a remainderman, representing taxes 
paid by the remainderman during the life- 
time of the life tenant, may not be proved 
as a preferred claim against the estate of 
the life tenant, since the remainderman’s 
sole remedy upon the tax-sale certificate 

is by foreclosure under the provisions of 
C.S., § 8028. Rigsbee v. Brogden, 209 
NECrh510)0:184,S £12249) (1986). [C.S.,. § 
8028 was repealed by Public Laws of 1939, 

c. 310, s. 1725. However, a similar provi- 

sion now appears in § 105-391. Ed. note.] 
Provisions of this section that taxes 

should be paid by the personal representa- 
tive in the third class of priority have no 
application to the statutory action to 
foreclose a tax-sale certificate. Guilford 
County v. Estates Administration, 213 
N.C. 763, 197 S.E. 535 (1938). 

Nor Are Assessments for Public Im- 
provements.—See Rigsbee v. Brogden, 209 
NIC ASLO S4e sees 701 986)5 

This section has no application to the 
payment of assessments made against land 

by a municipality for the purpose of im- 
proving streets. City of High Point v. 
Brown, 206 N.C. 664, 175 S.E. 169 (1934): 
Town of Saluda v. County of Polk, 207 
N.C. 180, 176 S.E. 298 (1934). 

Or to Charges for Water and Gas Con- 
nections.—Charges for water and gas con- 
nections, incurred during the lifetime of 
a life tenant and unpaid at his death, do 
not constitute a preferred claim against 
his estate as taxes assessed on the estate 
prior to his death, since in no event would 
such charges stand upon a higher plane 

than assessments for permanent improve- 
ments. Rigsbee v. Brogden, 209 N.C. 510, 
184 S.E. 24 (1936). 

Fourth class. Dues to the United States and to the State of North Carolina. 
Fifth class. Judgments of any court of competent jurisdiction within this State, 

2A N.C.—5 65 
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docketed and in force, to the extent to which they are a lien on the property of 

the deceased at his death. 

Application to Funds in Administrator’s 

Hands.—The provision of this paragraph 

applies to funds in the administrator’s 

hands. Matthews v. Peterson, 150 N.C. 

134, 63 S.E. 721 (1909). 

Judgments Paid Out of Personalty. — 

This paragraph does not mean that the 

judgment shall be paid out of the realty 

of the decedent upon which it has be- 

come a lien. When a debtor dies, against 

whom there is a judgment docketed, his 

land descends to his heirs or vests in his 

devisees, and his personal property vests 

in his administrator or executor, just as 

if there were no judgment against him, 

and the whole estate is to be administered 

just as if there were no judgment, that is 

to say, the personal property must be sold, 

if necessary, and all the personal assets 

collected, and out of these personal as- 

sets all the debts must be paid, if there 

be enough to pay all docketed judgments 

as well as others. The reason for this 

mode of administration is that, although 

a lien on land exists, the judgment should 

be paid out of the personal estate, if any, 

in exoneration of the land for the benefit 

of the heir or devisee. Lee v. Eure, 82 

N.C. 428 (1880). 
Creditor Must File Claim—lIf a judg- 

ment creditor wishes to share in the dis- 

tribution of the personal estate of his de- 

ceased judgment debtor, and to protect 

himself against the running of the statute 

of limitations as against the debt (§ 1-22), 

he must file his claim with the personal 

representative of the deceased. Williams 

v. Johnson, 230 N.C. 338, 53 S.E.2d 277 

(1949). 
Extent of Lien—If the real estate upon 

which the judgment is a lien is of less 

value than the amounts of the judgment, 

then the extent of the lien under this 

paragraph is the value of the land only. 

Jerkins v. Carter, 70 N.C. 500 (1874). And 

if, in such a case, a part of the lien has 

been paid out of the personalty (which is 

first liable for the payment) the extent of 

the lien is the difference between the value 

of the land and amount paid out of the 

personalty. It is not the difference between 

the amount of the lien and the amount 

paid from the personalty. Murchison v. 

Williams, 71 N.C. 137 (1874). 

Sixth class. Wages due to any dome 

laborer employed by the deceased, whic 

When Priorities Determined.—The pri- 

orities among judgment creditors, which 

are dependent upon the date of their re- 

spective recordation, are to be determined 

as they existed at the death of the debtor, 

after which they remain unaffected by 

lapse of time until barred by the statute 

of limitations or by executions issued upon 

the judgments. Town of Tarboro v. Pen- 

ders, 153 N.C. 427, 69 S.E. 425, 636 (1910); 

Farmville Oil & Fertilizer Co. v. Bourne, 

205 N.C. 337, 171 S.E. 368 (1933). 

Statute of Limitations Not Affected. — 

The fact that under this paragraph judg- 

ments docketed and in force, which have 

become a lien upon decedent’s property 

at the date of his death, have priority over 

certain other claims, does not stop the 

running of the statute of limitation upon 

such judgments. Daniel v. Laughlin, 87 

N.C. 433 (1882). 

The expiration of the judgment lien 

terminates the authority of the representa- 

tive to pay such lien. The judgment lien 

must be in force at the time of payment. 

Matthews v. Peterson, 150 NG. 18271163 

S.E. 721 (1909). 
Where Debtor’s Lands Are Sold under 

Order of Court to Make Assets.—See note 

under the paragraph designated “First 

class.” 
In such case no part of the proceeds 

may be taxed with costs of administration. 

However, a referee’s fee by § 6-21 is tax- 

able in the discretion of the court. Wil- 

liams v. Johnson, 230 N.C. 338, 53 S.E.2d 

277 (1949). 
Application of Proceeds under a Con- 

sent Judgment to Sell Lands.—Where a 

consent judgment provided that a com- 

missioner be appointed to sell certain 

lands of a deceased person and pay the 

net proceeds to the administratrix of the 

deceased to pay the debts of his estate, 

the distribution of these proceeds was 

thereunder to be made under the provi- 

sions of this section, and a judgment or- 

dering them to be paid to satisfy the lien 

of a judgment creditor on the lands of 

the estate, adjudging it a prior lien, was 

reversible error. First Nat’l Bank  v. 

Mitchell, 191 N.C. 190, 131 S.E. 656 

(1926). 

stic servant or mechanical or agricultural 

h claim for wages shall not extend to a 

period of more than one year next preceding the death; or if such servant or 

laborer was employed for the year current at the decease, then from the time 

of such employment; for medical services within the twelve months preceding 
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the decease; for drugs and all other medical supplies necessary for the treatment 
of such deceased person during the last illness of such person, said period of last 
illness not to exceed twelve months. 

Cross Reference.—See note under the 
paragraph designated ‘Second class.” 

Editor’s Note-—The 1941 amendment 
added to this paragraph the provision re- 
lating to drugs and medical supplies. For 
comment on the 1941 amendment, see 19 

N.C.L. Rev. 546. 

The words “medical services,” include 
all services rendered to the deceased, be- 
cause of his illness, upon the advice of his 
physician, which were reasonably neces- 
sary for his care and comfort and for his 
proper treatment by his physicians. Park 
View Hosp. Ass’n y. People’s Bank & 
‘reste Go., (pil N.Cy 244, 189.°S.F.) 766 
(1937). 

Expenses of Decedent Only.—The fu- 
neral and medical expenses referred to in 
this paragraph and the paragraph desig- 
nated “Second class” mean those of the 
debtor and not those of his wife, child, 

or tenants. Baker v. Dawson, 131 N.C. 
227, 42 S.E. 588 (1902). 

Board of Nurses Included in Medical 
Services.—The board of graduate nurses, 
who attended the deceased while he was 
a patient in plaintiffs’ hospital, was a claim 
included in the term “medical services” 
as used in this section. Park View Hosp. 
Ass’n v. People’s Bank & Trust Co., 211 
N.C. 244, 189 S.E. 766 (1937). 

Seventh class. All other debts and demands. (1868-9, c. 113, s. 24; Code, 
s. 1416; Rev., s. 87; C. S., s. 93; 1941, c. 271; 1955, c. 641, s. ie) 

Federal Estate Tax.—The word “debts” 
as used in this section includes the fed- 
eral estate tax. The statute specifically 
names “Dues to the United States” as 
debts of the decedent which must be paid, 
and concludes with the all-embracing 
clause “all other debts and demands.” The 
obligation to pay taxes is regarded as a 
personal debt due the United States. Wa- 
chovia Bank & Trust Co. v. Green, 236 

N.C. 654, 73 S.E.2d 879 (1953); Tolson 
v. Young, 260 N.C. 506, 133 S.E2d 135 
(1963); Adams v. Adams, 261 N.C. 342, 
134 S.E.2d 633 (1964). 

Cited in City of Statesville v. Jenkins, 
199 N.C. 159, 154 S.E.15 (1930); Brown 
v. Brown, 199 N.C. 473, 154 S.E. 731 
(1930); Price v. Askins, 212 N.C. 583, 194 

S.E. 284 (1937); Rodman v. Stillman, 220 
N.C. 361, 17 S.E.2d 336 (1941). 

§ 28-105.1. Satisfaction of debts other than by payment.—Notwith- 
standing any provision of law to the contrary, 

(1) Ifa decedent was liable in person at the time of his death for the payment 
or satisfaction of any debt or the performance, satisfaction or discharge 
of any liability or obligation, whether joint or several, primary or 
secondary, direct or contingent, or enforceable in any other manner or 
form whatsoever, or 

(2) If only the property of a decedent or some part thereof was liable at the 
time of his death for the payment or satisfaction of any debt or the 
performance, satisfaction or discharge of any liability or obligation, 
whether joint or several, primiary or secondary, direct or contingent, 
or enforceable in any other manner or form against the property of the — 
decedent but not against him or his estate as a personal liability, and 

(3) If any person other than the personal representative of the decedent is 
willing to assume the liability of the decedent and of his estate or to 
receive or accept property of the decedent subject to such liability in 
cases where the decedent was not personally liable and the creditor, 
obligee or other person for whose benefit such liability exists is willing 
to accept an agreement with that effect and to discharge the personal 
representative of the decedent and the estate of the decedent from the 
payment, satisfaction or discharge of such liability, and 

(4) If such creditor, obligee or other person for whose benefit such liability 
exists and the person assuming the liability or the person receiving or 
accepting the property of the decedent subject to such liability shall 
execute, acknowledge and deliver in the form and manner required for 
deeds conveying real property in North Carolina, an agreement be- 
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tween themselves as to such assumption of liability or the receipt or 

acceptance of property of the decedent subject to such liability which 

shall contain a release, as hereinafter defined, discharging the personal 

representative of the decedent and his estate from the payment, satis- 

faction, or discharge of the liability, and thereafter the said creditor, 

obligee or other person for whose benefit such liability exists shall 

have no remedy for the enforcement thereof except against the person 

’ assuming it or against the property subject to it as provided in the said 

agreement ; 

then upon the filing with the clerk of superior court having jurisdiction over the 

estate and personal representative of one duplicate original of the said agreement, 

or of a certified copy thereof if it is a duly recorded instrument, the same shall 

be accepted in the same manner as a voucher showing payment or discharge of the 

said liability in the accounts of the personal representative of the decedent. 

The word “person” as used in this § 28-105.1 shall include one or more natural 

persons, corporations, partnerships, or entities having the power to own property 

or to make contracts in regard thereto. The word “release” as used in this § 28- 

105.1 shall include a covenant not to sue in any case in which an unqualified re- 

lease or discharge of one obligee would discharge another, and if the liability 

involved is a negotiable instrument or other instrument transferable to a holder in 

due course, such release shall not be effective unless notice thereof is endorsed 

on the instrument involved, dated and signed by the creditor or the holder of the 

indebtedness or person for whose benefit the property is encumbered. (1965, c. 

1149.) 

§ 28-106. No preference within class.—No executor, administrator or 

collector shall give to any debt any preference whatever, either by paying it out 

of its class or by paying thereon more than a pro rata proportion in its class. 

(1868-9, c. 113, ss. 25, 26; Code, ss. 1417,.1418-Rev.asace: Caos) 

Editor’s Note. — The prohibition em- vent decedent are rendered ineffective for 

bodied in this section is against the rep- all purposes. See Moore v. Byers, 65 NeGs 

resentative. Hence, a solvent person in his 240 (1871). 

lifetime may by his will make preferences Paying by Honest Mistake.—lf the rep- 

in favor of persons who would otherwise resentative pays a debt belonging to an 

be postponed. But, as upon his death his inferior class in preference to a superior 

effects and property vest in his representa- debt, even though he does it through an 

tive who must pay the debts first, if the honest mistake, he is chargeable for the 

estate is insolvent the representative can- same. Moye v. Albritton, 42 N.C. 62 

not assent to the payment of preferences (1850). 

before the payment of prior debts as pre- Cited in Park View Hosp. Ass’n v. 

scribed in the preceding section. The re- People’s Bank & Trust Co., 211 N.C. 244, 

sult is that preferences made by an insol- 189 S.E. 766 (1937). 

§ 28-107. When payment out of class held valid.—Where any execu- 

tor or administrator has paid any debt of his testator or intestate before all the 

debts of higher dignity have been paid and satisfied, and the estate of such testator 

or intestate was at the time of such payment solvent, but has since been rendered 

insolvent by the insolvency of the debtors of the estate, or other cause, without 

any fault or want of diligence on the part of the executor or administrator, in 

all such cases payments thus made shall be deemed and held valid in law, and 

shall be allowed to such executor or administrator in all suits by creditors of 

the estate seeking to charge such executor or administrator with assets of the 

estate or with devastavit thereof, without regard to the dignity of the debt 

thus paid, or on which such suit may be brought. (1869-70, c. 150; Code, s. 1496 ; 

Revise 06° CeSas95)) 
Section Declaratory of Existing Law.— _ true under legal and equitable principles. 

Even in the absence of this section the Coggins v. Flythe, 113 N.C. 102, 18 S.E. 

principal which it declares would hold 96 (1893). 
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§ 28-108. Debts due representative not preferred.—No property or 
assets of the decedent shall be retained by the executor, administrator or collector 
in satisfaction of his own debt, in preference to others of the same class; but such 
debt must be established upon the same proof and paid in like manner and order 
as required by law in case of other debts. (1868-9, c. 113, s. 28; Code, s. 1420; 
Rew ese09 sxGinoy -s296,) 

§ 28-109. Debts not due rebated.—Debts not due may be paid on a 
rebate of interest thereon for the time unexpired. (1868-9, c. 113, s. 27; Code, 
Sree ReveswO0 5: Cieis5975) 

§ 28-110. Affidavit of debt may be required.—Upon any claim being 
presented against the estate, the executor, administrator or collector may require 
the affidavit of the claimant or other satisfactory evidence that such claim is 
justly due, that no payments have been made thereon, and that there are no offsets 
against the same, to the knowledge of the claimant; or if any payments have 
been made, or any offsets exist, their nature and amount must be stated in such 
PInCaviGel LoOo-2,cralos Sz 00 >, COdememtazg- Rev, &, Ol CUS is" 98.) 

§ 28-111. Disputed debt may be referred.—lIf the executor, adminis- 
trator or collector doubts the justness of any claim so presented, he may enter 
into an agreement, in writing, with the claimant, to refer the matter in 
controversy, whether the same be of a legal or equitable nature, to one or more 
disinterested persons, not exceeding three, whose proceedings shall be the same 
in all respects as if such reference had been orderd in an action. Such agree- 
ment to refer, and the award thereupon, shall be filed in the clerk’s office where 
the letters were granted, and shall be a lawful voucher for the personal repre- 
sentative. The same may be impeached in any proceeding against the personal 
representative for fraud therein: Provided, that the right to refer claims under 
this section shall extend to claims in favor of the estate as well as those against 
it. (1868-9, c. 113, s. 34; 1872-3, c. 141; Code, s. 1426; Rev., s. 92; C. S., § 99.) 

Purpose of Section—The section was or collusion, binding upon the heirs even 
intended to create an expeditious and in- though they were not parties to the pro- 
expensive mode by which controversies ceedings. Lassiter v. Upchurch, 107 N.C. 
between executors, administrators or col- 411, 12 S.E. 63 (1890). 
lectors and claimants against the estates Finding of Arbitrators as Judgment.— 
of testators and intestates may be settled The finding of arbitrators under this sec- 
and determined. State v. Potter, 107 N.C. tion is equivalent to a judgment, and the 
415, 12 S.E. 55 (1890); In re Reynolds’ proceedings in which it is rendered can 
Estate, 221 N.C. 449, 20 S.E.2d 348 (1942). be impeached only for fraud or collusion. 
The proceeding authorized by this sec- Lassiter v. Upchurch, 107 N.C. 411, 12 

tion is based upon agreement of the par- S.E. 63 (1890). 
ties. It is not an action, nor a consent Under a fair interpretation of this sec- 
reference under the Code. It lacks the tion, the award of the referees, unless im- 
ordinary incidents of a special proceeding peached for fraud and collusion, should 
which is begun before the clerk. In re have at least the effect of determining and — 
Reynolds’ Estate, 221 N.C. 449, 20 S.E.2d putting an end to the controversy, if not 
348 (1942). the effect of a judgment in an action be- 

Not Applicable to Creditor’s Suit under tween the parties. In re Reynolds’ Estate, 
§ 28-122.—The proceedings authorized by 221 N.C. 449, 20 S.E.2d 348 (1942). 
this section are between a creditor and the Who May Impeéach.—Only those having 
personal representative, and have no ap- a pecuniary interest in the estate may be 
plication to creditor’s bill under § 28-122 heard to impeach the result for collusion 
instituted to take the administration into or fraud. In re Reynolds’ Estate, 221 N.C. 
the hands of the court. Dunn vy. Beaman, 449, 20 S.E.2d 348 (1942). 
Dat .8 766.906; . F001 72 «( 1900), Appeal.—Where a claimant and the per- 

Effect of Agreement to Arbitrate—An sonal representative voluntarily execute a 
agreement to arbitrate and to award un- written agreement referring the claim to 
der this section is competent evidence to disinterested persons under this section, 
prove the indebtedness of the estate. Such the referees are not required to decide the 

an agreement is, where there is no fraud matter according to law, and their report is 
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conclusive and neither party is entitled to 
appeal therefrom upon exceptions, there 
being no provision in this section for ap- 
peal, and the proceeding being neither a 
civil action nor a special proceeding nor a 
judicial order. In re Reynolds’ Estate, 221 

N.C. 449, 20 S.E.2d 348 (1942). 
Vacation of Reference.—Where clerk ap- 

pointed a referee to hear claims against 
the estate of a deceased under this section, 

and thereafter approved the report of the 
referee, but on appeal the superior court 
ruled that the clerk had no authority in 
the premises and this ruling was unchal- 

Cu. 28. ADMINISTRATION—DEBTSs OF DECEDENT § 28-113 

lenged, such ruling vacated the supposed 
reference, and ended the matter. In re 
Shutt, 214 N.C. 684, 200 S.E. 372 (1939). 

Effect of Failure to Refer Claim. — 
Where a claim against an executor is re- 
jected by him in writing and is not re- 
ferred in accordance with the provisions 
of this section, an action thereon is barred 
under § 28-112 if not brought within six 
months after the rejection of the claim 
by the executor. Batts v. Batts, 198 N.C. 
395, 151 S.E. 868 (1930). 

Cited in Craver v. Spaugh, 
450, 38 S.E.2d 525 (1946). 

2267 N.C. 

§ 28-112. Disputed debt not referred, barred in three months.—li 

a claim is presented to and rejected by the executor, administrator or collector, 

and not referred as provided in § 28-111, the claimant must, within three months, 

after due notice in writing of such rejection, or after some part of the debt be- 

comes due, commence an action for the recovery thereof, or be forever barred 

from maintaining an action thereon. (1868-9, c. 113, s. 35; Code, s. 1427; Rev., s. 

03 VIO 13hC eS suie enor em LOU mOO Caz ace) 
Cross Reference.—As to effect of admis- 

sion of claim by personal representative 
upon running of statute of limitations, see 
§ 1-22. 

The language of this section is positive 
and explicit, and the section must be en- 
forced in accordance with the plain mean- 
ing of its terms. Morrisey v. Hill, 142 N.C. 
355, 55 S.E. 193 (1906); Rutherford v. 
Harbison, 254 N.C. 236, 118 S.E.2d 540 

(1961). 
Rejection of Claim Must Be Absolute 

and Unequivocal. — The rejection of a 
claim against an estate must be absolute 
and unequivocal in order to start the 

running of the six months [now three 
months] statute of limitation. Rutherford 
v. Harbison, 254 N.C. 236, 118 S.E.2d 540 
(1961). 
Counterclaim Barred.—A claim barred 

under this section cannot be pleaded even 
by way of counterclaim, in an action by 
the representative against the claimant, 
and this regardless of the fact that the 
general notice provided for in § 28-47 had 
not been given. Morrisey v. Hill, 142 N.C. 
355, 55 S.E. 193 (1906). 

Husband’s Claim for Funeral Expenses 
of Wife—wWhile § 28-105 classifies funeral 
expenses as a debt of the estate, the 

amount due therefor cannot be regarded 

as a legacy in this State, and where a hus- 
band who has paid the funeral expenses of 
his wife makes claim therefor upon her 
executor, and the claim is rejected, and is 
not referred in accordance with § 28-111, 
an action on the claim is barred by failure 
to bring it within six months [now three 
months] from the time of rejection of the 
claim by the executor. Batts v. Batts, 198 
N.C. 395, 151 S.E. 868 (1930). 
A party asserting the right as assignee 

of an insurance policy to retain the pro- 
ceeds thereof for obligations he contends 
were secured by the assignment is not 
barred, under this section, from asserting 

such right after the lapse of more than 
six months [now three months] as against 
the administrator of the deceased insured 
in the administrator’s action to recover 
the funds, the defense not constituting a 
prosecution of a claim against the admin- 
istrator which had been denied. Sellars v. 
First Nat'l Bank, 214 N.C. 300, 199 S.E. 
266 (1938). 

Applied in Craver v. Spaugh, 226 N.C. 
450, 38 S.E.2d 525 (1946); Craver v. 
Spaugh, 227 N.C. 129,: 41. S.EB.2d)82 
(1947); Bourne v. Edwards, 238 N.C. 261, 

v7 S.E.2d 616 (1953); Hargrave v. Gard- 
ner, 264 N.C. 117, 141 S.E.2d 36 (1965). 

§ 28-113. If claim not presented in six months, representative dis- 

charged as to assets paid.—In an action brought on a claim which was not 

presented within six months from the first publication of the general notice to 

creditors, the executor, administrator or collector shall not be chargeable for any 

assets that he may have paid in satisfaction of any debts, legacies or distributive 

shares before such action was commenced; nor shall any costs be recovered in 

such action against the executor, administrator or collector, (1868-9, c. 113, s. 

37 ; Code, s. 1428; Rev., s. 94; C. S., s. 101 ; 1961, c. 741, s. 3.) 



§ 28-114 

The purpose of this section is to relieve 
administrators, executors and _ collectors 
from liability for assets they may pay or 
distribute to a person or persons entitled 
to have the same as to claims not pre- 
sented within the prescribed time, and as 
well to facilitate and encourage the prompt 
settlement of the estates of deceased per- 
sons. Mallard v. Patterson, 108 N.C. 255, 
13¢5.1,0.93 -(1891)). 

Effect of Failure to Present Claim with- 
in Time Limit—Under this section a 
claimant who has not presented his claim 
within twelve months [now six months] 
from the first publication of the general 
notice to creditors is allowed to assert 
his demand only as against undistributed 
assets of the estate, and without cost 
against the executor. In re Estate of 
Bost, 211 N.C. 440, 190 S.E. 756 (1937). 

Representative Is Discharged as to As- 
sets Paid Out.—By the provisions of this 
section, if a claim is not presented in six 
months, the representative is discharged as 
to assets paid. In re Miles’ Estate, 262 
N.C. 647, 138 S.E.2d 487 (1964). 

Cu. 28. ADMINISTRATION—DEB'Ss OF DECEDENT § 28-115 

But Claim Can Be Asserted against Un- 
distributed Assets.—This section, if appli- 
cable, would only bar petitioner’s claim for 
damages for wrongful death as to assets 
paid out by appellant, and he could still 
assert his demand against undistributed 
assets of the estate and without cost 
against the administratrix c.t.a. of the es- 
tate. In re Miles’ Estate, 262 N.C. 647, 138 
S.E.2d 487 (1964). 
Administrator May Hold Funds for 

Full Period.—Under this section a bank, 
acting as an administrator, has a legal 

right to hold the funds of the estate for 
one year [now six months] after appoint- 
ment and to refuse to settle claims of 
heirs during this period. Security Nat'l 
Bank vy. Bridgers, 207 N.C. 91, 176 S.E. 
295 (1934). 

Cited in Jackson v. Thomas, 211 N.C. 
Gai, uh Shi sei’ GI@BY))S Shaenidatorsel aA 
Aycock, 215 N.C. 43, 200 S.E. 912 (1939), 
treated under § 1-49; Lenoir County v. 
Outlaw, 241 N.C. 97, 84 S.E.2d 330 (1954); 
Smith v. Smith, 265 N.C. 18, 143 S.E.2d 
300 (1965). 

§ 28-114. No lien by suit against representative.—No lien shall be 
created by the commencement of a suit against an executor, administrator or 
collector. (1868-9, c. 113, s. 41; Code, s. 1432; Rev., s. 95; C.S., s. 102.) 

Cited in Price v. Askins, 212 N.C. 583, 
194 S.E. 284 (1937). 

§ 28-115. When costs against representative allowed.— No costs 
shall be recovered in any action against an executor, administrator or collector, 
unless it appears that payment was unreasonably delayed or neglected, or that 
the defendant refused to refer the matter in controversy, in which case the court 
may award such costs against the defendant personally, or against the estate, as 
may be just. (1868-9, c. 113, s. 38; Code, s. 1429; Rev., s.97; C. S., s. 103.) 

The purpose of this section is to urge 
the representative to an early and prompt 
settlement of claims against the deceased, 
and to protect the estate, when proper 
diligence was used, from cost needlessly 
incurred by the creditors in prosecuting 
their claims. May v. Darden, 83 N.C. 239 
(1880). 

Exception to §§ 6-18 to 6-20.—This sec- 
tion forms an exception to §§ 6-18 to 6-20, 
which are general provisions as to cost. 
Whitaker v. Whitaker, 138 N.C. 205, 50 
S.E. 630 (1905). See also Bailey v. Hay- 
man; 222 N.C. 58, 22. S.E.2d 6 (1942). 

Not Applicable When Funds Misapplied. 
—In proceedings to subject a representa- 
tive to liability for misapplication of the 
funds, as distinguished from proceedings 
to recover a debt out of the estate, this 

section does not apply, and the representa- 
tive is chargeable with the cost. Valentine 
y. Britton, 127 N.C. 57, 37 S.E. 74 (1900). 
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Unreasonable Delay or Neglect.—Where 
an action was brought within fifty-two 
days of the qualification of the adminis- 
trator, it was held that payment had not 
been “unreasonably delayed or neglected” 
within the meaning of this section. Whit- 
aker vy. Whitaker, 138 N.C. 205, 50 S.E. 
630 (1905). A fortiori the same rule was 
applied, in May v. Darden, 83 N.C. 239 
(1880), when the suit was instituted twenty 
days after appointment. See also Morris 
v. Morris, 94 N.C. 613 (1886). 

Land Chargeable with Cost.—In pro- 
ceedings by the creditor to subject the 
land to the payment of debts, the land is 

subject to the payment of the cost, wher- 
ever the representative can be charged with 
the cost under the circumstances referred 
to in this section. Long v. Oxford, 108 
N-G280,913) SB. 112 (1897): 

Burden of Proof.—The burden is on 
the plaintiffs to show that they are en- 
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titled to recover costs under this section. cost only, there is an exception to this 

Whitaker v. Whitaker, 138 N.C. 205, 50 rule in favor of fiduciaries, inferred from 

S.E. 630 (1905). this section. May v. Darden, 83 N.C. 239 

Appeal.—Although the general rule is (1880). 
that an appeal lies from a judgment for 

§ 28-116. Obligations binding heirs collected as other debts.—Bonds 

and other obligations in which the ancestor has bound his heirs shall not be put 

in suit against the heirs or devisees of the deceased, but shall be paid as other 

debts of the same class in the manner provided in this chapter. (1868-9, c. 113, 

s. 12; Code, s. 1404; Rev., s. 98; C. S., s. 104.) 

ArTIcLE 16. 

Accounts and Accounting. 

§ 28-117. Annual accounts.—Every executor, administrator and collec- 

tor shall, within thirty days after the expiration of one year from the date of his 

qualification or appointment and annually, so long as any of the estate remains 

in his control, file, in the office of the clerk of the superior court, an inventory 

and account, under oath, of the amount of property received by him, or invested 

by him, and the manner and nature of such investment, and his receipts and dis- 

bursements for the past year in the form of debit and credit. He must produce 

vouchers for all payments. The clerk may examine on oath such accounting party, 

or any other person, concerning the receipts, disbursements or any other matter 

relating to the estate; and, having carefully revised and audited such account, if 

he approve the same, he must endorse his approval thereon, which shall be deemed 
prima facie evidence of correctness. (C. C. P., s. 478: 1871-2, c. 46; Code, s. 1399; 

Rev. s: 992 C.S,, s.. 105); 1957, c:./83, 8.5.) 

Cross References. — As to inventory carry out the provisions of the will. It is 

within three months, see § 28-50. As to error for the clerk to refuse to accept an 

requirement that trustees in wills file in- annual account tendered by the executor 

ventories and accounts, see § 28-53. for a year more than two years after the 

The word “account” as used in this sec- executor qualified but during the life of the 

tion means “a statement in writing of trust estate. In re Wachovia Bank & 

debts and credits, or of receipts and pay- ‘Trust Co., 210 N.C. 385, 186 S.E. 510 

ments; a list of items of debts and cred- (1936). See § 28-121 and the note thereto. 

its, with their respective dates.” It does Meaning of “Auditing Accounts”.—The 

not include the idea of payment and set- provision as to auditing the accounts has 

tlement. State vy. Dunn, 134 N.C. 663, 46  yeference to the duty of examining the ac- 

S.E. 949 (1904). : counts to see that the account of charges 

Account Necessary before Transferring corresponds with the inventories, passing 

Funds to Another Jurisdiction.—The ad- upon the vouchers, and striking a balance 

munistrator, it this State of the estate of after allowing commissions. Heilig  v. 
a nonresident dying in his own state, be- Foard, 64 N.C. 713 (1870). 

fore transferring the funds to the state of : Meee: 
the domicile, must comply with the pro- Ex Parte Proceeding—The jurisdiction 

visions of this section. Grant v. Rogers, for auditing accounts conferred upon the 
94 N.C. 755 (1886). clerk by this section 1s an ex parte juris- 

A report showing all debts paid except a diction of examining the accounts and 

mortgage indebtedness cannot constitute vouchers of such persons, and does not 

a final account, since the duties and obliga- conclude parties interested or affect suits 

tions of administration continue until all imter partes upon the same matter. Heilig 

debts are paid or all assets exhausted. VY: Foard, 64 N.C. 713 (1870); Grant v. 

Creech v. Wilder, 212 N.C. 162, 193 S.E. Hughes, 94 N.C. 231 (1886); Bean v. 

281 (1937). Bean, 135 N.C. 92; 47.S.E. 253° (1904). 

Duty of Clerk to Accept Executor’s Recorded Account Is Competent Evi- 

Annual Account.—Where property is de- dence in Collateral Suit—The account re- 

vised or bequeathed by a will, upon certain quired by this section must be recorded as 

trusts, and the testator does not appoint a required in § 2-42. Such account there- 

trustee, it is the duty of the executor to fore is not hearsay but is competent evi- 
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dence in a collateral suit. Braddy v. Pfaff, 625, 172 SE. 345 (1934); Braddy v. Pfaff, 
210 N.C. 248, 186 S.E. 340 (1936). 210 N.C. 248, 186 S.E. 340 (1936). 

Prima Facie Evidence Only.—The sworn The representative himself is not estop- 
account referred to in this section is only ped to impeach the account. Bean y. Bean, 
prima facie evidence. It is not conclusive 135 N.C. 92, 47 S.E. 232 (1904). 
as against any person adversely interested. Cited in State v. Scoggin, 236 N.C. 19, 
The statute merely shifts the burden of 72 S.E.2d 54 (1952); Davis v. Davis, 246 
proof. Allen v. Royster, 107 N.C. 278, 12 N.C. 307, 98 S.E.2d 318 (1957). 
S.E. 134 (1890); In re Hege, 205 N.C. 

§ 28-118. Clerk may compel account. —If any executor, administrator 
or collector omits to account, as directed in § 28-117, or renders an insufficient 
and unsatisfactory account, the clerk shall forthwith order such executor, admin- 
istrator or collector to render a full and satisfactory account, as required by law, 
within twenty days after service of the order. Upon return of the order, duly 
served, if such executor, administrator or collector fail to appear or refuse to ex- 
hibit such account, the clerk may issue an attachment against him for a contempt 
and commit him till he exhibit such account, and may likewise remove him from 
office. And the sheriffs of the several counties to whom a process is directed under 
the provisions of this section shall serve the same without demanding their fees in 
advance. (C. C. P., s. 479; Code, s. 1400; Rev., s. LOGe G2 S.7 s- 106 91935. C99) 

Original Jurisdiction—Under this sec- trustee or successor trustee performing du- 
tion the clerk has original jurisdiction to ties imposed upon the executors by a tes- 
remove. Edwards yv. Cobb, 95 N.C. 5  tamentary trust, may be compelled to ac- 
(1886). count by special proceedings or civil ac- 

Court which appointed fiduciary may, tion, or the court which appointed them 
ex mero motu, compel a proper account- may, ex mero motu, compel a proper ac- 
ing by attachment for contempt. Lichten- counting by attachment for contempt. 
fels v. North Carolina Nat’l Bank, 260 Lichtenfels vy. North Carolina Nat’l Bank, 
N.C. 146, 132 S.E.2d 360 (1963). 260 N.C. 146, 132 S.E.2d 360 (1963). 

Or Accounting May Be Compelled by Applied in In re Hege, 205 N.C. 625, 172 
Special Proceedings or Civil Action—An S.E. 345 (1934). 
executor or administrator, as well as a 

§ 28-118.1. Removal of fiduciaries who cannot be found.—Whenever 
any inventory, account or report required by law to be filed with the clerk of the 
superior court by any executor, administrator, collector, guardian, trustee, per- 
sonal representative or other fiduciary accountable to the clerk of the superior 
court is overdue, and citation or notice issued by the clerk to be served in the 
county of the address last reported by such fiduciary to the clerk is returned un- 
served because the fiduciary cannot be found, the clerk may, after ten (10) days 
following the return of such citation unserved, order his removal without further 
notice. A copy of such citation shall be served on the surety or sureties, if any, of 
such fiduciary, if the surety be found in the county of his last known address. (1961, 
c. 418.) | 

Cross Reference—As to revocation of band or widow or next of kin, or for dis- 
letters on application of surviving hus- qualification or default, see § 28-32. 

§ 28-119. Vouchers presumptive evidence.—Vouchers are presumptive 
evidence of disbursement, without other proof, unless impeached. If lost, the ac- 
counting party must, if required, make oath to that fact, setting forth the manner 
of loss, and state the contents and purport of the voucher. And this section shall 
apply to guardians, collectors, trustees and to all other persons acting in a fiduciary 
character. (C. C. P., s. 480; Code, s. 1401; Rev., s. 101; C. Seat) 

Independent of this section receipts of | makes the vouchers presumptive proof, it 
living persons are not strictly legal evi- by no means provides that they shall be 
dence to show a full administration. Drake primary evidence, and therefore actual pay- 
v. Drake, 82 N.C. 443 (1880). ment may still be established in the same 

Vouchers Are Presumptive Though Not way as before the enactment of tis sec- 
Primary Evidence. — While this section tion, when the receipts of living persons 

73 



§ 28-120 

were not strictly legal evidence to show a 

full administration. Costen v. McDowell, 

107 N.C. 546, 12 S.E. 432 ©(1890). See 

Drake v. Drake, 82 N.C. 443 (1880). 

What Vouchers Must Show.—This sec- 

tion makes vouchers presumptive evidence 

of disbursements actually made, but not of 

their nature and purpose and the necessity 

for them. To make such vouchers pre- 

sumptive evidence, they should state with 

reasonable particularity their purpose, the 

particular account upon which they were 

Cu. 28. ADMINISTRATION—ACCOUNTS § 28-121 

made, the time, etc., so as to make it ap- 

pear that the expenditure or disbursement 

was a proper one. McLean v. Breese, 109 

N.C. 564, 13 S.E. 910 (1891). 

Proof of Handwriting.—The handwrit- 

ing of the person signing the voucher need 

be proven only when the voucher is relied 

on as presumptive evidence under this 

section. Costen v. McDowell, 107 N.C. 546, 

12 S.E. 432 (1890). 
Cited in State v. Scoggin, 236 N.C. 19, 

72 S.E.2d 54 (1952). 

§ 28-120. Gravestones authorized. —It is lawful for executors and ad- 

ministrators to provide suitable gravestones to mark the graves of their testators 

or intestates, and to pay for the cost of erecting the same, and the cost thereof shall 

be paid as funeral expenses and credited as such in final accounts. The costs there- 

of shall be in the sound discretion of the executor or administrator, having due re- 

gard to the value of the estate and to the interests of creditors and needs of the 

widow and distributees of the estate. Where the executor or administrator desires 

to spend more than four hundred dollars for such purpose he shall file his petition 

before the clerk of the court, and such order as will be made by the court shall 

specify the amount to be expended for such purpose. Provided, however, that if 

the net estate is of a value in excess of twenty-five thousand dollars ($25,000), the 

executor or administrator may, in his discretion, expend not more than eight hun- 

dred dollars ($800) for this purpose without securing the order of court required 

herein. (1905, c. 444; Rev., s. 102; C. Sy, Vs B1OSF M025 Nir Mer O4L cml 02s 1951, 

Crores) . 

Cross Reference.—As to proof and pay- 

ments of debts of decedent, see § 28-105 
$400] for a gravestone without order of 

court, when the estate appeared to be 

et seq. 
This section was held inapplicable where 

executors, in obedience to testamentary in- 

solvent, though in fact it was insolvent. In 

re Estate of Bost, 211 N.C. 440, 190 S.E. 
756 (1937). 

structions, expended more than $100 [now 

§ 28-120.1. Perpetual care of cemetery lot.—It shall be lawful for an 

executor or administrator to provide for perpetual care for the lot upon which is 

located the grave of his testator or intestate, and the cost thereof shall be paid 

and credited as such in final accounts: Provided, that the provisions of this sec- 

tion shall be applicable to an interment made in a cemetery authorized by law to 

operate as a perpetual care cemetery or association, and the cost thereof shall 

be in the sound discretion of the executor or administrator having due regard to 

the value of the estate and to the interest of the widow and legatees or distributees 

of the estate. Provided, where the executor or administrator desires to spend more 

than two hundred fifty dollars ($250.00) for such purpose he shall file his petition 

before the clerk of the superior court and such order as will be made by the court 

shall specify the amount to be expended for such purpose. (1945, c. 756.) 

Cross Reference.—As to proof and pay- 
ments of debts of decedent, see § 28-105 
etused, 

§ 28-121. Final accounts.—An executor or administrator may be required 

to file his final account for settlement in the office of the clerk of the superior court 

by a citation directed to him, at any time after two years from his qualification, at 

the instance of any person interested in the estate; but such account may be filed 

voluntarily at any time; and, whether the accounting be voluntary or compulsory, 

it shall be audited and recorded by the clerk. (C. C. P., s. 481; Code, s. 1402; 

Reyv., s. 103; C. S. s. 109.) 
Cross Reference.—See note to § 28-117. 
Jurisdiction. — Formerly the probate 
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court had jurisdiction to make the rep- 

resentative account. Rowland v. Thomp- 



§ 28-121.1 

son, 65 N.C. 110 (1871). Under this sec- 

tion the clerk of the superior court has 
jurisdiction. McNeill v. Hodges, 105 N.C. 
52, 11 S.E. 265 (1890). 
When Section Not Applicable—This 

statutory requirement is not applicable 
where the duties imposed upon the exec- 
utor by the will cannot be fully performed 
within two years from his qualification. 
In re Wachovia Bank & Trust Co., 210 
N.C. 385, 186 S.E. 510 (1936). See § 28- 
192. 

Review of Order to File Final Account 
and Turn Over Assets.—Where the clerk 
orders an executor to file final account and 
turn over the assets of the trust estate to 
itself as trustee, which order is made as 
a matter of law upon the facts found and 
not as a matter of discretion, the order is 
reviewable by the superior court upon ap- 

peal” In re Wachovia Bank & Trust Co; 
210 N.C. 385, 186 S.E. 510 (1936). 

Auditing a Judicial Act—vThe phrase 
“audit an account” means something more 
than the statement of an account by an 

unauthorized person. It means the act of 
a court. Hence the auditing under this 
section must be performed by the clerk, 
and not by one of his ministerial officers, 
for a clerk for his judicial functions can 
have no deputy. Rowland v. Thompson, 
G5UNLG = T10OVGS71)e 

Appeal from Audit—This section, which 
directs that the probate judge (now the 
clerk) shall “audit” the account, implies 
that he shall pursue the usual course 
which has been found to be just and con- 
venient in such cases. Consequently an ap- 
peal may not be had from the decision of 
the probate judge (now the clerk) upon 
every question collaterally arising in the 
course of his investigation, in view of the 

Cu. 28. ADMINISTRATION—ACCOUNTS § 28-122 

inconveniences incident to such practice 

peculiar to the common-law action of ac- 
count, now superseded by the more ex- 

peditious proceedings in equity. Rowland 
v. Thompson, 64 N.C. 714 (1870). 

Ex Parte Proceeding Works No Estop- 
pel—The auditing by the clerk, whether 
under this or under § 28-117, is an ex 
parte proceeding, and does not work an 
estoppel upon the parties as a judgment 
in inter parte proceedings would. In this 
respect this section and the section just 
referred to are alike. Bean v. Bean, 135 
N.C. 92, 47 S.E. 232 (1904). 
Ex Parte Account Presumed Correct.— 

When ex parte accounts are filed under 
this section, they are, as a matter of law, 
to be taken as correct until shown to be 
erroneous. Turner yv. Turner, 104 N.C. 
566, 10 S.E. 606 (1889). 

Filing of a “final report” by an executor 
does not have the effect of removing him 
from office if in fact the estate has not 
been fully settled, and therefore filing of 
such a report does not create a vacancy, 

and does not give the clerk authority to 
appoint an administrator c.t.a., d.b.n. Ed- 
wards vy, Mclawhorn, 218 N.C, 543, 11 
S.E.2d 562 (1940). 

Limitation of Action against Representa- 
tive—An action against an administrator 
or executor is barred in ten years after the 
two years allowed under this section, even 
though no express demand is made by any 
party interested for the settlement of the 

estate. Edwards v. Lemmond, 136 N.C. 

329, 48 S.E. 737 (1904). 
Applied in Security Natl Bank v. 

Bridgers, 207 N.C. 91, 176 S.E. 295 (1934). 
Cited in In re Hege, 205 N.C. 625, 172 

S.E. 345 (1934); Davis v. Davis, 246 N.C. 
307, 98 S.E.2d 318 (1957). 

§ 28-121.1. Final accounts; immediate settlement. — The personal 
representative of a deceased person who did not own any real property or any 
interest in real property at the time of his death may file his final account for 
settlement at any time within one year after his appointment when the only assets 
of the estate consist of proceeds received for wrongful death. (1949, c. 63, s. 2.) 

Editor’s Note.—For brief comment on 
this section, see 27 N.C.L. Rev. 414. 

Report on Disposition of Proceeds. — 
Pursuant to this section it is the practice 

that a personal representative, who has re- 

ceived proceeds for wrongful death, shall 
file a report in the probate court of the 
disposition made of such proceeds. King 
v. Cooper Motor Lines, Inc., 142 F. Supp. 

405 (D. Md. 1956). 

§ 28-122. Creditor’s proceeding for accounting.—Any creditor of a 
deceased person may, within the times prescribed by law, prosecute a special pro- 
ceeding or a civil action before the judge in his own name and in behalf of himself 
and all other creditors of the deceased without naming them, against the personal 
representative of the deceased, to compel him to an account of his administration, 
and to pay the creditors what may be payable to them respectively. (1871-2, c. 213; 
1876-7, c. 241, s. 6; Code, s. 1448; Rev., s. 104; C. S., s. 110.) 
The purpose of this section was to unite 

all the creditors in one special proceeding, 

in order to bring the personal representa- 
tive to an account after two years and to 
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compel an application of the assets by 

payment to the creditors whose debts have 

been ascertained. Graham v. Tate, 77 N.C. 

120 (1877 
Proceedings authorized by § 28-111 have 

no application to situations arising under 

this section, whose primary object is to 

take the administration into the hands 

of the court. Dunn v. Beaman, 126 N.C. 

766, 36 S.E. 172 (1900). 

Special Proceedings or Civil Action 

Optional—Originally this section autho- 

tized the creditor to bring a “special pro- 

ceeding,” but the amendment of 1876-77 

inserted the words “civil action.” The 

effect of the amendment was to give the 

creditor an option to bring his action 

either before the clerk or at a regular 

term of the superior court. See Clement v. 

Cozart, 107 N.C. 695, 12 S.E. 254 (1890). 

Concurrent Jurisdiction of Courts.—The 

act of 1876-77, ch. 241, § 6, which em- 

bodied also this section, and which pro- 

vided that action against the personal rep- 

resentative may be brought originally to 

the superior court at term time, and stipu- 

lated for the repeal of conflicting laws, is 

not in conflict with the jurisdiction of the 

probate court (before the clerk), and the 

jurisdiction is concurrent. Hence the 

court first acquiring jurisdiction of the 

controversy will retain it. Thus, where 

under this section special proceedings 

were instituted by a creditor, in the su- 

perior court, and the representative there- 

after instituted proceedings in the probate 

court (before the clerk) for the sale of 

land, it was held that the superior court 

had acquired jurisdiction of the matter and 

the representative could be restrained 

from further proceeding in the probate 

court. Haywood v. Haywood, 79 N.C. 42 

(1878); Pegram v. Armstrong, 82 NEC: 

326 (1880). 

Nature of Superior Court’s Jurisdiction. 

—Under this section the superior court 

has original jurisdiction over proceedings 

instituted against the representative. State 

ex rel, Bratton v. Davidson, 79 N.C. 423 

(1878). 
Jurisdiction of Judge in Term.—The 

proceedings under this section are excep- 

tions to the rule that the judge in term 

has no jurisdiction over the settlement of 

an intestate’s estate. Moore v. Ingram, 91 

N.C. 376 (1884). 
Equitable Character of Proceedings. — 

The special proceedings under this section 

are of equitable character. Hence the court 

may in the same proceedings make the 
heirs and the next of kin parties, and com- 
pel the latter to account for the personalty 
received by him, or may order the realty 
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to be sold for the payment of the debts. 

Devereux v. Devereux, 81 N.C. 12 (1879): 

Warden v. McKinnon, 94 N.C. 378 (1886). 

All fiduciaries may be compelled by ap- 

propriate proceedings to account for their 

handling of properties committed to their 

care. Lichtenfels v. North Carolina Nat'l 

Bank, 260 N.C. 146, 132 S.E.2d 360 (1963). 

By Special Proceedings, Civil Action or 

Attachment for Contempt.—An executor 

or administrator, as well as a trustee or 

successor trustee performing duties im- 

posed upon the executors by a testamen- 

tary trust, may be compelled to account 

by special proceedings or civil action, or 

the court which appointed him may, ex 

mero motu, compel a proper accounting 

by attachment for contempt. Lichtenfels 

vy. North Carolina Nat’l Bank, 260 N.C. 

146, 132 S.E.2d 360 (1963). 

Remedy against Settlement before Pay- 

ment of Debts. If an administrator 

should file a petition for the settlement of 

the estate before he has paid the debts 

the remedy of the creditor is by a credi- 

tor’s bill in accordance with this section, 

or an action upon the administration bond. 

They cannot seek to be made parties to 

the settlement proceedings, Carlton v. 

Byers, 93 N.C. 302 (1885); or to a peti- 

tion by the representative to sell land for 

the payment of debts. Dickey v. Dickey, 

118 N.C. 956, 24 S.E. 715 (1896). 

Creditor’s Suit Distinguished—A _ spe- 

cial proceeding under this section differs 

from a creditor’s bill in that in the lat- 

ter case all the creditors may make them- 

selves parties, while in the former case 

they are required to do so. Patterson v. 

Miller, 72 N.C. 516 (1875). 

Other Creditors May Come In.—Where 

a creditor has instituted a special proceed- 

ing under this section, all or any of the 

creditors not designated by name are at 

liberty to come in and share the benefits 

of the suit. Every creditor has an inchoate 

interest in the suit, and is, in an essential 

sense, a party to the action. Dobson v. 

Simonton, 93 N.C. 268 (1885). 

Enjoining Creditor’s Independent Ac- 

tion. — A creditor who chooses not to 

come in, and resorts to an independent 

action, may be enjoined by the court as 

soon as the decree for an account is ren- 

dered in the main suit. Dobson v. Simon- 

ton, 93 N.C. 268 (1885). 

Process: or General Notice Essential. — 

Unless personally served with notice, or 

unless a general notice is published as 

prescribed by § 28-126, creditors are not 

bound by special proceedings instituted 

under this section by another creditor. 
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Hester v. Lawrence, 102 N.C. 319, 8 S.E. 
915 (1889). 
Summons and Complaints Necessary.— 

Special proceedings under this section 
must be by summons and complaint in 
the first instance. But creditors  sub- 
sequently coming in need not file a com- 
plaint unless their claim is denied. Isler 
v. Murphy, 76 N.C. 52 (1877). 

The mere filing by a creditor of a claim 
with the clerk gives him a standing in the 
court, and is all that is required of him 

unless the claim is contested. Warden v. 
McKinnon, 94 N.C. 378 (1886). 

Each Complaint a Distinct Proceeding. 
—In proceedings under this section each 
complaint of the several creditors consti- 
tutes a distinct proceeding to be proceeded 
in separately. Graham v. Tate, NEG: 
120 (1877). 

Institution of Proceedings Stops Run- 
ning of Limitations.—Proceedings under 
this section instituted by one creditor pre- 
vent the running of the statute of limita- 
tions not only as to the claim of that 
creditor, but also as to the claims of those 
in whose behalf the proceedings are in- 
stituted. Dobson v. Simonton, 93 N.C. 
268 (1885). 

Allegations Necessary to Compel Rep- 
resentative to Sell Lands.—This section 
cannot be construed to empower a creditor 
or creditors to institute or maintain an 
action (where objection is raised by de- 
murrer, certainly) to compel the personal 
representative to sell the lands of a de- 
cedent to make assets, unless it is alleged 
in the complaint that the personal estate 
is insufficient to discharge the debts, or 
has been exhausted and is no _ longer 
available for their satisfaction. Clement v. 
Cozart, 107 N.C. 695, 12 S.E. 254 (1890); 
Clement, y...Cozart, 109 N.C. 173, 13 S.E. 
862 (1891). 
Termination of Special Proceedings. — 

Special proceedings commenced under this 
section are not terminated by being let 

§ 28-123. Rules which govern 

ey 
Let | 
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off the docket, but continue until all the 

debts are discharged and there is a final 
judgment. When so dropped from the 
docket, they may be brought forward on 
a motion. Warden v. McKinnon, 94 N.C. 
378 (1886). 

Nor does the termination of collateral 
issues, such as on contested claims, ter- 
minate such proceedings. Warden v. Mc- 
Kinnon, 94 N.C. 378 (1886). 

Personal Judgment against Representa- 
tive.—It is intimated that in special pro- 
ceedings under this section the clerk has 
jurisdiction to render a personal judgment 
against the representative, where the lat- 
ter has committed devastavit, as well as 

a judgment in his representative capacity. 
Hester v. Lawrence, 102 N.C. 319, 8 S.E. 
915 (1889). 

The costs of proceedings under this sec- 
tion are determined by the same provi- 
sions as are applicable to other proceed- 
ings. Patterson v. Miller, 72 N.C. 516 
(1875). 

Effect of Irregularities—Where, under 
this section, the court has jurisdiction of 
the person and the subject matter, mere 

irregularities in the proceedings will not 
render them void, no objection § being 
made as to such irregularities. Brooks vy. 
Brooks: 97 N.C. 136,71 S.E487 (1887). 

Thus where the plaintiff does not pur- 
port to sue for himself and on behalf of 
all other creditors, in the absence of ob- 
jection, the proceedings are not void. 
Brooks «yi -Brooks,.97 N.C. 4136, 71. S.E. 
487 (1887). 

Motion to Issue Execution.—In view of 
the remedy given to the creditors under 
this section and other sections of this 
chapter, a motion for leave to issue execu- 
tion against the estate of a decedent can- 
not be allowed. Cowles v. Hall, 113 N.C. 
B59, 18M 52h, 329 C1893). 

Cited in In re Hege, 205 N.C. 625, 172 
S.E. 345 (1934); Buchanan v. Oglesby, 
207 N.C. 149, 176 S.E. 281 (1934). 

creditor’s proceeding. — The special 
proceeding shall be governed by the rules of practice prescribed for special pro- 
ceedings, except so far as the same are modified by this chapter. (1871-2, c. 213, 
pee code, .s. 1440: Rey. s.105; C. S.. sahil!) 

Cross Reference.—For general statutes 
governing procedure in special proceed- 
ings, see § 1-393 et seq. 

Summons and Complaint—As the pro- 
ceedings under the preceding section are 
not ex parte proceedings within the con- 
templation of § 1-400, but are adverse 
within the meaning of § 1-394, they must, 

under the provisions of this section, be 
commenced by summons and complaint. 
Isler v. Murphy, 76 N.C. 52 (1877). 
A creditor subsequently coming in, how- 

ever, need not file a new complaint, unless 

his claim is denied. Isler v. Murphy, 76 
N.C. 52 (1877). 

§ 28-124. When and where summons returnable.—The summons in 
said special proceeding shall be returnable before the clerk of the superior court 
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of the county in which letters testamentary or of administration were granted, 

and on a day not less than forty nor more than one hundred days from the issuing 

thereof, and not less than twenty days after the service thereof. (1871-2, c. 213, 
SJB Godensul450 -Revas,, 1007 Ci a sl Za) 

Effect of Irregularity in Time of Re- 
turn.—Notwithstanding the irregularity in 
the time of the return as required by this 

section, the proceedings are valid unless 
objected to. Brooks v. Brooks, 97 N.C. 
136, 1 S.B. 487 (1887). 

28-125. Clerk to advertise for creditors. — On issuing the summons, 

the clerk shall advertise for all creditors of the deceased to appear before him on 

or before the return day and file the evidences of their claims. (1871-2, c. 213, s. 

4'Code, s. 1451's Reves: 107 s/Canersal13:) 

It is the duty of the clerk to advertise 
as directed by statute. Warden v. Mc- 
Kinnon, 94 N.C. 378 (1886). 
The mode of advertisement under this 

section is regulated by the provisions of § 
28-126. Hester v. Lawrence, 102 N.C. 
319, 8 S.E. 915 (1889). 

Failure to Publish Is Assignable on 
Appeal.—Failure to publish as required by 
this and the succeeding section is an er- 
ror which may be assigned by the repre- 

sentative in an appeal from a judgment 
of the clerk to the superior court in term, 
even though no exception on this ground 
has been taken before the clerk. Hester 
Vv. Lawrence, 102 eN.Cy 3196 eo 9 
(1889). 
The proceedings, however, are not void 

for lack of advertisement (which is con- 
sidered as a mere irregularity), unless ob- 
jected to. Brooks v. Brooks, 97 N.C. 136, 
T2585 487 a (18877. 

§ 28-126. Publication of advertisement. — The advertisement shall be 
published at least once a week for not less than four weeks in some newspaper 
which may be thought by the clerk the most likely to inform all the creditors, and 
shall also be posted at the courthouse door for not less than thirty days. If, how- 
ever, the estate does not exceed three thousand dollars in value, and the creditors 
are supposed by the clerk all to reside within the county or to be known, publica- 
tion in a newspaper may be omitted, and in lieu thereof the advertisement shall 
be posted at four public places in the county, besides the courthouse door. Proof 
of personal service on a creditor or that a copy of the advertisement was sent to 
him by mail at his usual address shall be as to him equivalent to publication. (1871- 
2c. 213: 5.0 uCOdé. 6.1452 00327154 Reve salle © ao caL taay 

Cross Reference—See note to § 28-125. paper, and posted at the courthouse door. 
Advertisement Both Published and Hester v. Lawrence, 102 N.C. 319, 8 S.E. 

Posted——The advertisement under this 915 (1889). 
section must be both published in a news- 

§ 28-127. Creditors to file claims and appoint agent.—The creditors 
of the deceased on or before the required day shall file with the clerk the evidences 
of their demands, and every creditor on filing such claim shall endorse thereon 
or otherwise name some person or place within the town in which the court 1s 
held, upon whom or where notices in the cause may be served or left; otherwise 
he shall be deemed to have notice of all motions, orders and proceedings in the 
cause filed or made in the clerk’s office. (1871-2, c. 213, s. 6; Code, s. 1453; Reyv., 
5 109 Gro a sail a) 

§ 28-128. Proof of claims.—If the evidence of the demand is other than 
a judgment, or some writing signed by the deceased, it shall be accompanied by 
the oath of the creditor, or, if he be nonresident or infirm or absent, or in any 
other proper case, of some witness of the transaction, or of some agent of the 
creditor, that to the best of his knowledge and belief the claim is just, and that 
all due credits have been given. (1871-2, c. 213, s. 7;'Code, s. 1454; Rev., s. 110; 
CC Saeed 0.) 

§ 28-129. Representative to file claims; notice to creditors.—On the 
day of his appearance the personal representative shall on oath give to the clerk 
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a list of all claims against the deceased of which he has received notice or has 
any knowledge, with the names and residences of the claimants to the best of his 
knowledge and belief; and if any person so named has failed to file evidence of his 
claim, the clerk shall immediately cause a notice requiring him to do so to be served 
on him, which may be done by posting the same, directed to him at his usual ad- 
dressn (ip/led,c. 213, s,&; Codey sadam hey: sy 111 CrS.s) 117.) 

§ 28-130. Clerk to exhibit to representative claims filed.—On the 
day fixed for the appearance of the personal representative, the clerk shall exhibit 
to him a list of all the claims filed in his office, with the evidences thereof. (1871-2, 
C213; Sa8, Code. se 1456 Rey. sulle C5..S.118,) 

§ 28-131. If representative denies claim, creditor notified.—Within 
five days thereafter the personal representative shall state in writing on said list, 
or on a separate paper, which of said claims he disputes in whole or in part. The 
clerk shall then notify the creditor, as above provided, that his claim is disputed, 
and the creditor shall thereupon file in the office of the clerk a complaint founded 
on his said claim, and the pleadings shall be as in other cases. (1871-2, c. 213, s. 
10*@ode#s/1457 ; Reviys: 113; Co Sits 1192) 
Each Complaint a Distinct Proceeding. 

—Where, under this section, the claims 
of two or more creditors have been dis- 

puted and the issue joined upon the com- 
plaints sent to the superior court in pur- 

plaint of each creditor constitutes a dis- 

tinct proceeding, to be proceeded in sepa- 
rately so as to “let each tub stand on its 
own bottom.” Graham v. Tate, 77 N.C. 
120 (1877). 

suance of the succeeding section, the com- 

§ 28-132. Issues joined; cause sent to superior court.—lf the issues 
joined be of law, the clerk shall send the papers to the judge of the superior court 
for trial, as is provided for by the chapter on Civil Procedure in like cases. If the 
issue shall be of fact, the clerk shall send so much of the record as may be neces- 
sary to the next term of the superior court for trial. (1871-2, c. 213, s. 11; Code, 
s. 1458; Rev., s. 114; C. S., s. 120.) 

Title of the Proceeding.—When, under 
this section, issues upon several com- 
plaints have been sent to the superior 
court, although the title of the cause 
should be in the name of the creditors 
who instituted the special proceedings, it 
is proper to make a further title setting 

complaint the issues are raised. For ex- 
ample: “X, (the original creditor) v. Y., 
administrator. Issues on the complaint of 
Z.” In this way the complaints of the sev- 
eral creditors will be kept separate and 
unnecessary confusion avoided. Graham vy. 
‘Tate,) 77)N.Cs1t20) (1887): 

out the name of the creditor upon whose 

§ 28-133. When representative personally liable for costs. —If any 
personal representative denies the liability of his deceased upon any claim evi- 
denced as is provided in this chapter, and the issue is finally decided against him, 
the costs of the trial shall be paid by him personally, and not allowed out of the 
estate, unless it appears that he had reasonable cause to contest the claim and did 
PO DOtaIGem SZ laZbCae| OpSenle > mode, 631450) Rey,.sa1 15;.Ciis9s. 121:) 

Cross Reference.—See note to § 28-115. 
Correlation of This and § 28-122.—This 

section applies to cases where the admin- 

istrator unreasonably denies a claim filed 
under § 28-122. Valentine v. Britton, 127 
N.C. 57, 37 S.E. 74 (1900). 

§ 28-134. Court may permit representative to appear after return 
day.—lf the personal representative fails to appear on the return day, the clerk 
or judge of the superior court may permit him afterward to appear and plead on 
such terms as may be just. (1871-2, c. 213, s. 13; Code, s. 1460; Rev., s. 116; 
eossales.) 

§ 28-135. Clerk to state account.—Immediately after the return day the 
clerk or judge shall proceed to hear such evidence as shall be brought before him, 
and to state an account of the dealings of the personal representative with the 
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estate of his deceased according to the course of his court. (1871-2, c. 213, s. 14; 
Code). s/ 146) sRevensall7iCcS 7s. 423.) 

§ 28-136. Exception to report; final report and judgment. — After 
the clerk has stated the account and prepared his report, he shall notify all the 
parties to examine and except to the same. Any party may then except to the 
same in whole or in part. The clerk shall then pass on the exceptions and prepare 
and sign his final report and judgment, of which the parties shall have notice. 
(187 [22805213,)s. 15%; Codes sal 462, Reyy sellSsOnomemi24,) 
Applied in In re Estate of Bost, 211 

N.C. 440, 190 S.E. 756 (1937). 

§ 28-137. Appeal from judgment; security for costs.—Any party may 
appeal from a final judgment of the clerk to the judge of the superior court in 
term time, on giving an undertaking with surety, or making a deposit, to pay all 
costs which shall be recovered against him. If any creditor appeals and gives such 
security, his appeal shall be deemed an appeal by all who are damaged by the 
judgment, and no other creditor shall be required to give any undertaking. (1871-2, 
c, 213, s. 17; Godeysal464> Revs, 119 eC Se sa125e) 

Applied in In re Estate of Bost, 211 
N.C. 440, 190 S.E. 756 (1937). 

§ 28-138. Papers on appeal filed and cause docketed.—On an appeal 
the clerk shall file his report and judgment and all the papers in his office as clerk 
of the superior court, and enter the case on his trial docket for the next term. 
(18/152, 'cx213, s218%Coderss1465> Revaisal20 sCaoecmi7G.) 

§ 28-139. Prior creditors not affected by appeal may docket judg- 
ments.—If the exceptions and questions, from the decision on which the appeal 
is taken, affect only the creditors in one or more classes, the creditors in the prior 
classes by the leave of the clerk, or of the judge of the superior court, may docket 
their judgments and issue execution thereon. (1871-2, c. 213, s. 19; Code, s. 1466; 
Revi, sl2ie Cop esaLase) 

§ 28-140. Judgment where assets sufficient to pay a class.—If upon 
taking the account it is admitted, or is found, without appeal, that the defendant 
has assets sufficient, after the deduction of all proper costs and charges, to pay all 
the claims which have been presented of any one or more of the classes, the clerk 
shall give judgment in favor of the creditors whose debts of such classes have 
been admitted, or adjudged by any competent court; and if any claim in any pre- 
ferred class is in litigation, the amount of such claim, with the probable cost of the 
litigation, shall be left in the hands of the personal representative, and not car- 
ried to the credit of any subsequent class until the litigation is ended. (1871-2, c. 
21358,.20; Ode sc, 4 0/e nev nc 122 Coc 2a) 

§ 28-141. Judgment where assets insufficient to pay a class.—lIf the 
assets are insufficient to pay in full all the claims of any class, the amounts thereof 
having been found or admitted as aforesaid, the clerk may adjudge payment of 
a certain part of such claims, proportionate to the assets applicable to debts of that 
class; (10/12 'cr 213. sr Ale Coders 1408s Revcsi 23. eee eul os 

§ 28-142. Contents of judgment; execution.—All judgments given by 
a judge or clerk of the superior court against a personal representative for any 
claim against his deceased shall declare— 

(1) The certain amount of the creditor’s demand. 
(2) The amount of assets which the personal representative has applicable to 

such demand. 
Execution may issue only for this last sum with interest and costs. (1871-2, c. 213, 
s, 22; Code; s. 1469:; Rev., s. 124; C. $.)s, 130. 
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§ 28-143. When judgment to fix with assets.—No judgment of any 
court against a personal representative shall fix him with assets. except a judg- 
ment of the judge or clerk, rendered as aforesaid, or the judgment of some ap- 
pellate court rendered upon an appeal from such judgment. All other judgments 
shall be held merely to ascertain the debt, unless the personal representative by 
pleading expressly admits assets. (1871-2, c. 213, s. 23; Code, s. 1470; Rev., s. 
eo eC soars. Lol. 
A judgment against an executor or ad-_ tered until several years after the death of 

ministrator in his representative capacity the grantor, during which time several 

merely establishes the debt sued on, and judgments were obtained against the per- 
does not constitute a lien upon the lands sonal representative of the grantor, and 
of the estate, in the absence of a stipula- the grantee in the deed sold the land af- 
tion in the judgment to the contrary, un- ter the judgments had been docketed to 
til leave of court is granted for execution a purchaser for value by warranty deed, it 
for failure of the representative to pay the was held that under the provisions of this 
ratable part of such judgment. Tucker v. and §§ 28-144 and 28-148 the judgments 
Almond, 209 N.C. 333, 183 S.E. 407 (1936). did not constitute a lien on the land in 

An absolute judgment against the rep- violation of the warranty against encum- 
resentative neither fixes the defendant  brances. Tucker v. Almond, 209 N.C. 333, 
with assets nor disturbs the order of ad- 183 S.E. 407 (1936). 

ministration. It merely ascertains the debt Applied in Holmes v. Foster, 78 N.C. 

Buen son. dDunhlvy.e barnes, 73..N.C. 2780 635...(1878)39 Grantey. Bell, 91. N:C. 495 
(1875). (1884); Hood v. Stewart, 209 N.C. 424, 
Where a warranty deed was not regis- 184 S.E. 36 (1936). 

§ 28-144. Form and effect of execution. — All executions issued upon 
the order or judgment of the judge or clerk or of any appellate court against any 
personal representative, rendered as aforesaid, shall run against the goods and 
chattels of the deceased, and if none, then against the goods and chattels, lands 
and tenements of the representative. And all such judgments docketed in any 
county shall be a lien on the property for which execution is adjudged as fully as 
if it were against him personally. (1871-2, c. 213, s. 24; Code, s. 1471; Rev., s. 
2G Coase laet) 

§ 28-145. Report is evidence of assets only at date.—The account 
and report and adjudication by the judge, clerk or any appellate court shall not be 
evidence as to the assets except on the day to which such adjudication relates. 
(a/leicecis seo coders 14/2 5Rev..s.127; Gs Si,s:-133a) 

§ 28-146. Creditor giving security may show subsequent assets.— 
Any creditor may afterwards, on filing an affidavit by himself or his agent that 
he believes that assets have come to the hands of the personal representative since 
that day, and on giving an undertaking, with surety, or making a deposit for the 
costs of the personal representative, sue out a summons against him alleging sub- 
sequent assets, and the proceedings thereon shall be as hereinbefore prescribed so 
far as the same may be necessary. (1871-2, c. 213, s. 26; Code, s. 1473; Rev., s. - 
Bits Cann, 62154.) 

§ 28-147. Suits for accounting at term.—lIn addition to the remedy by 
special proceeding, actions against executors, administrators, collectors and guard- 
ians may be brought originally to the superior court at term time; and in all such 
cases it 1s competent for the court in which said actions are pending to order an 
account to be taken by such person or persons as said court may designate, and to 
adjudge the application or distribution of the fund ascertained, or to grant other 
relief, as the nature of the case may require. (1876-7, c. 241, s. 6; Code, ss. 215, 
pile Rev Saco CS. Salad.) 

Extent of Jurisdiction Generally. power therein unless the matter is brought 
While the clerk of the superior court before him by appeal, the superior court 
has exclusive original jurisdiction as to in term is by this section constituted a 
matters of probate and the judge has no forum for the settlement of controversies 
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over estates. State v. Griggs, 223 N.C. 

279, 25 S.E.2d 862 (1943); Wachovia 

Bank & Trust Co. v. Waddell, 234 N.C. 

454, 67 S.E.2d 651 (1951). 
The superior court is given concurrent 

jurisdiction with the probate courts, that 

is, clerks of the superior courts, in actions 

of the class mentioned in this section. 

Maryland Cas. Co. v. Lawing, 223 N.C. 

8, 25 S.E.2d 183 (1943); Rudisill v. Hoyle, 

254 N.C. 33, 118 S.E.2d 145 (1961). 

This section was construed in Haywood 

v. Haywood, 79 N.C. 42 (1878); Fisher v. 

Southern Loan & Trust Co., 138 N.C. 91, 

50 S.E. 592 (1905), and other cases, in all 

of which it is held that concurrent orig- 

inal jurisdiction with the probate court 

is conferred on the superior court in a 

civil action to settle estates and subject 

real estate to the payment of debts. Brat- 

ton v. Davidson, 79 N.C. 423 (1878); 

Pegram v. Armstrong, 82 N.C. 326 (1880) ; 

Shober v. Wheeler, 144 N.C. 403, 57 S.E. 

152 (1907). The jurisdiction of the clerk of 
the superior court in such cases is not 
exclusive, but concurrent with that of the 
superior court. State ex rel. Salisbury Mor- 
ris Plan Co. v. McCanless, 193 N.C. 200, 
136 S.E. 371 (1927). See Privette v. Mor- 
gan, 227 N.C. 264, 41 S.E.2d 845 (1947). 

Power of Judge in Term.—The expres- 
sion in Moore vy. Ingram, 91 N.C. 376 
(1884), that “the judge in term has no 
jurisdiction over the settlement of intes- 
tates’ estates’ was made by inadvertence 
and only with reference to the situation 
presented in that case, not with reference 
to this section, which confers such juris- 
diction in express terms. Tillett v. Ayd- 
lett, 93 N.C. 15 (1885). 

Jurisdiction by Consent of Parties—‘“A 
special proceeding before the clerk, in- 
stituted by the personal representative of 
a decedent to sell land to make assets, is, 
by consent, converted into an adminis- 
tration suit and heard by the judge. Rigs- 
bee v. Brogden, 209 N.C. 510, 184 S.E. 24 
(1936). If the parties are content to pro- 
ceed in this way, perhaps the court ought 
not to object sua sponte. Its jurisdiction 
is not questioned. Tillett v. Aydlett, 93 
N.C. 15 (1885).” Edney v. Mathews, 218 
N.C. 171, 10 S.E.2d 619 (1940). 
The jurisdiction and powers of the court 

are very comprehensive in actions of this 
nature as to the purposes contemplated 

by them. Hence the court is vested with 
all powers, such as the power to grant in- 
junctions, appoint receivers, etc., to ef- 
fectuate a just and equitable settlement 
of the controversy. Godwin v. Watford, 

107 N.C. 168, 11 S.E. 1051 (1890). 
Under this section the superior court 
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has jurisdiction to entertain suits brought 
not only by creditors, but also by any 
party interested in the proper administra- 
tion of an estate. It may bring the credi- 
tors in as defendants and protect the 
rights of the parties by the appointment 
of a receiver. Fisher v. Southern Loan & 

Trust Co., 138 N.C..91, 50 S.E. 592 

(1905). 

Court May Safeguard Rights of All 

Parties—In an action by the beneficiaries 

to recover assets of the estate alleged to 

have been wrongfully dissipated by de- 

fendant administrator to the profit of the 

other defendants, alleged to have been in 

collusion with him, the fact that the ad- 

ministrator has been discharged will not 

preclude plaintiff's right to maintain the 

action for want of a personal representa- 

tive to administer any recovery that might 

be had, since the court has power by 

proper action to safeguard the rights of 

all parties. Johnson v. Hardy, 216 N.C. 

558, 5 S.E.2d 853 (1939). 

Having Acquired Jurisdiction, Court 

May Retain the Cause.—In an action in- 

stituted under this section to declare a 

trust and to adjudge the liability of cer- 

tain lands to the payment of legacies, the 

superior court (and also the Supreme 

Court) once having acquired jurisdiction 

of the controversy may retain the cause 

and incidentally grant the application of 

the personalty. Devereux v. Devereux, 81 

Nee 1 Sas 79.17 

All fiduciaries may be compelled by ap- 
propriate proceedings to account for their 
handling of properties committed to their 
care. Lichtenfels v. North Carolina Nat’l 

Bank, 260 N.C. 146, 132 S.E.2d 360 (1963). 
An executor or administrator, as well as 

a trustee or successor trustee performing 

duties imposed upon the executors by a 
testamentary trust, may be compelled to 
account by special proceedings or civil ac- 
tion, or the court which appointed them 
may, ex mero motu, compel a proper ac- 
counting by attachment for contempt. 
Lichtenfels v. North Carolina Nat’l Bank, 
260 N.C. 146, 132 S.E.2d 360 (1963). 

Section Authorizes Actions in Nature of 
Bills to Surcharge and Falsify Accounts.— 
This section authorizes actions in the su- 
perior court in the nature of bills in 
equity to surcharge and falsify the ac- 
counts of administrators. Kearns vv. 
Primm, 263 N.C. 423, 139 S.E.2d 697 
(1965). 

Suit in Nature of Creditor’s Action.— 
An action to compel an executor to ac- 
count and make settlement is necessarily 
a suit in the nature of a creditor’s action. 
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Davis v. Davis, 246 N.C. 307, 98 S.E.2d 
318 (1957). 

Discretion of Court.—The matter of the 
approval of an agreement settling a wid- 
ow’s year’s allowance and dower claim 
rests in the sound discretion of the supe- 
rior court. Wachovia Bank & Trust Co. 
v. Waddell, 234 N.C. 454, 67 S.E.2d 651 
(1951). 
Necessary and Proper Parties—An ac- 

tion to compel the executors to account 
may be instituted by a legatee or heir. Ex- 
ecutors are jointly liable for maladminis- 
tration. They are necessary parties. All 
others interested in the settlement of the 
estate—creditors of the testator, as well 
as his legatees and other beneficiaries of 
the estate—are at least proper parties and 
in some instances may be necessary par- 
ties. Davis v. Davis, 246° N.C. 307, 98 
S.E.2d 318 (1957). 

Actions to surcharge and falsify the ac- 
counts of administrators may be instituted 
by creditors, or by legatees, or by distrib- 
utees. Where the action is for maladmin- 
istration of the estate of an intestate, the 
administrator and the sureties on his bond 
are necessary and proper parties. Kearns 

Vee rim mw ec6s N.C. 423.139 .5. 82d 697, 

(1965). 

This section is not confined to actions 
pertaining to final settlement in the ad- 
ministration of estates of deceased per- 
sons. Maryland Cas. Co. v. Lawing, 223 
N.C. 8, 25 S.E.2d 183 (1943); Rudisill v. 
Hoyle, 254 N.C. 33, 118 S.E.2d 145 (1961). 

Suit in Nature of Bill in Equity.——A 
suit by the beneficiaries under a will to 
have the executor account for misman- 
agement of the estate is in the nature of 
a bill in equity to surcharge and falsify 
the executor’s account. Thigpen v. Farm- 
ers’ Banking & Trust Co., 203 N.C. 291, 
165 S.E. 720 (1932). 

An action for the breach of a represen- 
tative’s bond and for an account may, un- 
der this section, be brought before the su- 
perior court in term, without first seek- 
ing an account in the probate court. Brat- 
ton v. Davidson, 79 N.C. 423 (1878). 

Under this section the distributees of an 
estate may bring suit originally in the su- 

§ 28-148. Proceedings against 
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perior court against the administrator for 
an accounting and for a breach of his 
bonds cach vaebaven ol te NG 622, 197 

S.E. 349 (1937). See Privette v. Morgan, 
227 N.C. 264, 41 S.H.2d 845 (1947). 

Setting Aside Order Discharging Per- 
sonal Representative—Where it is made 
to appear that the administrator c.t.a. has 
funds in his hands belonging to the estate, 
a prior order of the clerk discharging the 
personal representative may be set aside 
by motion in the cause, and an action as- 
serting a claim, which if established would 
constitute a debt of the estate, may be 
treated as such motion. Mitchell v. Downs, 

252 N.C. 430, 113 S.E.2d 892 (1960). 

Action by Surety on Guardian’s Bond.— 
Where a guardian uses guardianship funds 
to improve and keep up property in which 
she is individually interested along with 
the wards, contributing nothing from her 
own funds, but taking her share of the 

rents, and violates her obligations as 
guardian in other respects, the surety on 
the guardian’s bond may maintain an ac- 
tion in the superior court at term time 
prior to termination of the guardianship 
to enforce the liability of the guardian in 
exoneration of the surety, and to sur- 
charge and correct the guardian’s accounts, 
either at common law or under this sec- 
tion. Maryland Cas. Co. v. Lawing, 223 
N-Cy 8, 25° 5.E.2d' 183 °(1943). 

An action to recover for personal ser- 
vices rendered testator’s wife is properly 
brought in the superior court, where it in- 
volves a construction of the will and an 
accounting. Meares v. Williamson, 209 
IN, O44 oye S4oeten4 11 936)). 

The venue of an action under this sec- 
tion is the county of decedent’s last domi- 
cile, where the will is probated. No ob- 
jection as to the wrong venue, however, 
can be raised on an appeal if not raised 
in the court below. Devereux v. Devereux, 

81 N.C. 12 (1879). 
Applied in In re Hege, 205 N.C. 625,. 

172 S.E. 345 (1934). 
Cited in Gurganus v. McLawhorn, 212 

N.C. 397, 193 S.E. 844 (1937); Maryland 
Cas, Gow ven lLawitie.. 220. N.C. 103, 33 
S.E.2d 609 (1945). 

land, if personal assets fail.—If it 
appears at any time during, or upon, or after the taking of the account of a per- 
sonal representative that his personal assets are insufficient to pay the debts of the 
deceased in full, and that he died seized of real property, it is the duty of the judge 
or clerk, at the instance of any party, to issue a Summons in the name of the per- 
sonal representative or of the creditors generally, to the heirs, devisees and others 
in possession of the lands of the deceased, to appear and show cause why said 
lands should not be sold for assets. Upon the return of the summons the proceed- 
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ing shall be as is directed in other like cases. (1871-2, c. 213, ss. 27, 28; Code, ss. 

1474914752 Reve csalouo ls Cin. nc. 136.) 

Necessity of Summons.—lIn a case fall- tial that the insufficiency of the personalty 

ing under the provisions of this section it be made to appear. Clement v. Cozart, 

is unnecessary for the clerk to issue the 109 N.C 173.. 139-4 seen SoL). 

summons referred to in this section where Applied in Hood v. Stewart, 209 NG; 

the parties are all in court. Dickey v. 424, 184 S.E. 36 (1936). 

Dickey, 118 N.C. 956, 24 S.E. 715 (1896). Cited in Gurganus v. McLawhorn, 212 

Insufficiency of Personalty—Whether N.C. 397, 193 S.E. 844 (1937); Pearson 

the proceedings to sell the real estate are Vv. Pearson, 227 N.C. 31, 40 S.E.2d 477 

under this section or § 28-122, it is essen- (1946). 

ARTICLE 17. 

Distribution. 

$§ 28-149 to 28-152: Repealed by Session Laws 1959;°¢. 879, ss. 1; 14. 

Cross References. — For present provi- kin of illegitimates, see §§ 29-1 to 29-29. 

sions as to order of distribution in cases See Editor’s Note under § 29-1. 

of intestacy, advancements and next of 

§ 28-153. Allotment to after-born child in real estate. — The share 

of an after-born child in real estate shall be allotted to him out of any lands not 

devised, if there is enough for that purpose; and if there is none undevised, or not 

enough, then the whole share, or the deficiency, as the case may be, shall be made 

up of the lands devised; and so much thereof shall be taken from the several de- 

visees according to their respective values, as near as may be convenient, as will 

make the proper share of such child. (1868-9, c. 113, s. 108; Code, s. 1536; Rev., 

sulGSe Cas) sual 

Cross References. — As to compelling to effect of after-born or after-adopted 

contribution among heirs, see § 28-67. As child on will, see § 31-5.5. 

§ 28-154. Allotment to after-born child in personal property.—The 

share of an after-born child in the personal estate shall be paid and delivered to 

him out of any such estate not bequeathed, if there is enough for that purpose; and 

if there is none undisposed of, or not enough, then the whole share or the deficiency, 

as the case may be, shall be made up from the estate bequeathed; and so much 

shall be taken from the several legacies, according to their respective values, as 

will make the proper share of such child. (1868-9, c. 113, s. 109; Code, s. 1537; 

Rey., s. 139; C.S., s. 142.) 

After-Born Child of Intestate Shares in intestate is determinable as an issue of 

Estate. —- This statutory provision clearly fact. Byerly v. Tolbert, 250 N.C. 27, 108 

assumes and contemplates that an after- S.E.2d 29 (1959). 

born child of an intestate shares in the If, under all relevant circumstances, a 

estate, both real and personal, of such child is born more than ten lunar months 

intestate. Byerly v. Tolbert, 250 N.C. 27, or 280 days after the death of the intes- 

108 S.E.2d 29 (1959). tate, the presumption is that the child was 

Child Born to Intestate’s Widow More not en ventre sa mere when the intestate 

Than 280 Days after His Death—When died. In the absence of evidence to the 

it is asserted on behalf of a child born of contrary, this presumption is determina- 

the woman to whom the intestate was tive but this presumption may be rebutted 

married and with whom he was living at by evidence tending to show that intestate 

the time of his death that the intestate was in fact the father of the child. Thus, 

was her father, the fact that such child when the issue is raised, the burden of 

was born more than ten lunar months or proof rests upon such child to establish 

280 days after the intestate’s death, stand- by the greater weight of the evidence that 

ing alone, does not preclude the child as the intestate was the father. Byerly v. 

= matter of law from receiving a child’s Tolbert, 250 N.C. 27, 108 S.E.2d 29 (1959). 

share in the distribution of the intestate’s As of What Time Contributions Made. 

personal estate, absent a statute so pro- —Contributions to make up the share of 

viding. Whether such child is the child of a child born after the execution of his fa- 
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ther’s will, must be made by the legatees 
in proportion to their respective interests 
under the will, dated as of the time when 
the estate was settled, or should have been 
settled, by the executor, bearing interest 

from such time. Johnson v. Chapman, 54 

N.C. 130 (1853). 
Child Not en Ventre Sa Mere.—Before 

a child can be entitled to a distributive 
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share under the statute of distribution, it 
must appear that he was either in being 
or en ventre sa mere at the time of the 

death of the intestate. Thus a half brother 
of the intestate born ten months and a 

half after her death is not entitled to a 
distributive share, though born before dis- 

tribution. Grant v. Bustin, 21 N.C. 77 

(1835). 

§ 28-155. Allotment of personalty from proceeds of realty.—lf, after 

satisfaction of the child’s share of real estate out of undevised lands, there is a 

surplus of such lands, and there is no personal estate undisposed of, or not enough 

to make up his share of such estate, then the surplus of undevised land, or as much 

as may be necessary, shall be sold and the proceeds applied to making up his share 

of personal estate. And if, after satisfaction of the child’s share of personal estate 

out of property undisposed of by the will, there is a surplus of such property, 

then the surplus thereof shall be applied, as far as it will go, in exoneration of 

land, both devised and descended; and the same shall be set apart and secured 

as real estate to such child, if an infant or non compos. (1868-9, c. 113, s. 110; 

Code, s. 1538; Rev., s. 140; C. S., s. 143.) 

§ 28-156. Effect of allotment of realty; contribution to equalize 

burden.—Upon the allotment of such child of any real estate in the manner afore- 

said, he shall thenceforth be seized thereof in fee simple; and the court shall give 

judgment severally, in favor of such of the devisees and legatees of whose lands 

and legacies more has been taken away than in proportion to the respective values 

of said lands and legacies, against such of said devisees and legatees of whose lands 

and legacies a just proportion has not been taken away, for such sums as will 

make the contribution on the part of each and every one of them equitable, and 

in the ratio of the values of the several devises and legacies. (1868-9, c. 113, s. 

111; Code, s. 1539; Rev., s. 141; C. S.,s. 144.) 

Cross Reference.—As to compelling con- 
tribution among heirs, see § 28-67. 

§ 28-157. After-born child on allotment deemed devisee or legatee. 

—An after-born child after such decrees shall be considered and deemed in law 

a legatee and devisee as to his portion, shall be styled as such in all legal proceed- 

ings, and shall be liable to all the obligations and duties by law imposed on such: 

Provided, that all judgments or decrees bona fide obtained against the devisees 

and legatees previously to the preferring of any petition, and which were binding 

upon or ought to operate upon the lands and chattels devised or bequeathed, shall 

be carried into execution and effect notwithstanding, and the petitioner shall take 

his portion completely subject thereto: Provided further, that any suit instituted 

against the devisees and legatees previously to such petition shall not be abated 

or abatable thereby nor by the decree thereon, but shall go on as instituted, and 

the judgment and decree, unless obtained by collusion, be carried into execution ; 

but on the filing of the petition, during the pendency of such suit, the petitioner, 

by guardian, if an infant, may become a defendant in the suit. (1868-9, c. 113, 

s, 112; Code, s. 1540; Rev., s. 142; C. S., s. 145.) 

§ 28-158. Before settlement executor may have claimants’ shares 

in estate ascertained.—In case no petition is filed within two years, as herein 

prescribed, the executor or administrator with the will annexed, before he shall 

pay or deliver the legacies in the will given, or before paying to the next of kin 

of the testator any residue undisposed of by the will, shall call upon the legatees, 

devisees, heirs and next of kin, and the said after-born child, by petition in the 

superior court, to litigate their respective claims, and shall pray the court to as- 

certain the share to which said child shall be entitled, and to apportion the shares 
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and sums to which the legatees, devisees, heirs or next of kin shall severally con- 

tribute toward the share to be allotted to said child, and the court shall adjudge 

and decree accordingly. (1868-9, c. 113, s. 113; Code, s. 1541; Rev., s. 145 Cera 

s. 146.) 
Cited in Sheppard v. Kennedy, 242 N.C. 

529, 88 S.E.2d 760 (1955). 

§ 28-158.1. Distribution of assets in kind in satisfaction of bequests 

and transfers in trust for surviving spouse.—Whenever under any will or 

trust indenture the executor, trustee or other fiduciary is required to, or has an 

option to, satisfy a bequest or transfer in trust to or for the benefit of the surviving 
spouse of a decedent by a transfer of assets of the estate or trust in kind at the 

values as finally determined for federal estate tax purposes, the executor, trustee 
or other fiduciary shall, in the absence of contrary provisions in such will or trust 
indenture, be required to satisfy such bequest or transfer by the distribution of 
assets fairly representative of the appreciation or depreciation in the value of ail 
property available for distribution in satisfaction of such bequest or transfer. (1965, 
7 O4;'s 12) 

Editor’s Note.—Section 1% or «. 764, 
Session Laws 1965, provides that the pro- 
visions of this section shall apply to wills 

probated and trust indentures created af- 

ter June 15 1965: 

§ 28-158.2. Agreements with taxing authorities to secure benefit of 
federal marital deduction. — The executor, trustee, or other fiduciary having 
discretionary powers under a will or trust indenture with respect to the selection 
of assets to be distributed in satisfaction of a bequest or transfer in trust to or for 
the benefit of the surviving spouse of a decedent shall be authorized to enter into 
agreements with the Commissioner of Internal Revenue of the United States of 
America, and other taxing authorities, requiring the fiduciary to exercise the 
fiduciary’s discretion so that cash and other properties distributed in satisfaction of 
such bequest or transfer in trust will be fairly representative of the net apprecia- 
tion or depreciation in value on the date, or dates, of distribution of all property 
then available for distribution in satisfaction of such bequest or transfer in trust. 
Any such fiduciary shall be authorized to enter into any other agreement not in 
conflict with the express terms of the will or trust indenture that may be necessary 
or advisable in order to secure for federal estate tax purposes the appropriate 
marital deduction available under the Internal Revenue Laws of the United States 
of America and to do and perform all acts incident to such purpose. (1965, c. 744.) 

Cross Reference. — As to federal and 
State income tax refunds and returns, see 
§§ 28-56.1 to 28-56.3. 

§ 28-159. Legacy or distributive share recoverable after two years. 
—lLegacies and distributive shares may be recovered from an executor, admin- 
istrator or collector by petition preferred in the superior court, at any time after 
the lapse of two years from his qualification, unless the executor, administrator 
or collector shall sooner file his final account for settlement. The suit shall be 
commenced and the proceeding therein conducted as prescribed in other cases of 
special proceedings. (1868-9, c. 113, s. 83; Code, s. 1510; Rev., s. 144; C. S., s. 
147.) 
When Suit for Legacy May Be Main- 

tained.—Only after final account is filed 
or after the lapse of two years cain a suit 
for a legacy be maintained. King v. Rich- 
ardson, 136 F.2d 849 (4th Cir. 1943). 

What Court Has Jurisdiction—Under 
this section the probate court (i.e., the 

clerk of the superior court) has exclusive 

jurisdiction of proceedings for the recov- 
ery of legacies and distributive shares. 
When, however, a specific pecuniary leg- 
acy has been given, and has been assented 
to by the executor, it becomes a debt, and 
must be recovered by action brought to 

the regular term of the superior court. 
Hendrick v. Mayfield, 74 N.C. 626 (1876). 
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Under this section the clerk of the su- 

perior court has original jurisdiction by 

special proceedings for the recovery of 

legacies, etc. But where an action is 

brought for the same to the regular term 

of the superior court, the defect is cured 

by the Act of 1870-71, ch. 108 (Bat. 

Rev. ch. 17, ss. 425, 426). Bell v. King, 

70 N.C. 330 (1874). 
Proof of Assets—While under this sec- 

tion a petition for the recovery of a leg- 

acy may be filed before the clerk of the 

superior court and prosecuted as in other 

cases of special proceedings, unless the 

personal representative has assented to 

the legacy or the admission of assets is 

otherwise made to appear, a recovery can 

be had only upon proof that assets either 

have come or should have come into his 

hands applicable to the payment of the 

legacy. Unless this is done a judgment in 

the legatee’s favor is reversible error. York 
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v. McCall, 160 N.C. 
(1912). 

In special proceedings to remove an ad- 

ministratrix, her rights as distributee may 

not be determined, such rights being de- 

terminable only in an action or proceeding 

in which both she and the administrator 

are parties. In re Banks’ Estate, 213 N.C. 

382, 196 S.E. 351 (1938). 
Where executors never delivered stock 

to the trustees of a trust, they are not 

protected by the conveyance made by the 

trustees to the holder of the life interest, 

who was one of their number, but they 

too are liable for the value of the stock, 

since as executors they held it as trust- 

ees for those to whom it was devised. 

De eG rips, 

King v. Richardson, 136 F.2d 849 (4th 

Cir. 1943). 
Applied in Security Natl Bank v. 

Bridgers, 207 N.C. 91, 176 S.E. 295 (1934). 

§ 28-160. Payment to clerk after one year discharges representa- 

tive pro tanto.—It is competent for any executor, administrator or collector, at 

any time after twelve months from the date of letters testamentary or of adminis- 

tration, to pay into the office of the clerk of the superior court of the county where 

such letters were granted, any moneys belonging to the legatees or distributees of 

the estate of his testator or intestate, and such payment shall have the effect to 

discharge such executor, administrator or 

bond to the extent of the amount so paid. 
sel aGrSsr143:) 

Cross References—As to payment to 

clerk of money owed intestate, see § 28- 

68. As to receipt of clerk, see § 28-68.1. 
The purpose of this section is to provide 

a safe public depository for such moneys 

and the exoneration of the personal repre- 
sentative. Ex parte Cassidey, 95 N.C. 225 

(1886). 
Provisions Directory. — The provisions 

of this section are directory, and not 
mandatory. Moore v. Eure, 101 N.C. 11, 

7 S.E. 471 (1888); Thomas v. Connelly, 

104 N.C. 342, 10 S.E. 520 (1889). 
Clerk’s Responsibility—Moneys paid to 

the clerk under this section do not pass 
into the jurisdiction of the superior court, 
but the clerk receives and is chargeable 
with them, not, however, by virtue of his 
duties in connection with the court as a 
clerk, but as a safe public depository. Ex 
parte Cassidey, 95 N.C. 225 (1886). 

He receives them by virtue of his of- 
fice as a clerk, and hence (his bond cover- 
ing all moneys coming into his hands by 
virtue or color of his office) he is liable 
for them upon his bond. Presson v. 
Boone, 108 N.C. 78, 12 S.E. 897 (1891). 
See Thomas v. Connelly, 104 N.C. 342, 

10 S.E. 520 (1889). 

Liability for Interest—Where funds be- 
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collector and his sureties on his Official 

Glee ic, cO5) stile Coders 71545 5 Rev, 

longing to a minor are paid into the hands 

of the clerk of the superior court by an 

administrator under the provisions of this 

section, discharging the administrator and 

his sureties from liability in regard there- 

to, it is not required by §§ 2-46 and 28- 

166 that the clerk invest the funds, upon 

interest, unless so directed, the clerk being 
liable for such funds as an insurer, and 

the clerk and his sureties are not liable 

for the amount of interest the funds would 

have drawn if they had been so invested; 

but if the funds are actually invested by 

the clerk he is liable for the interest ac- 

tually received therefrom, since a fiduciary 

will not be allowed to make a personal 

profit out of funds committed to his cus- 

tody. Williams v. Hooks, 199 N.C. 489, 

154 S.E. 828 (1930). 

Where on appeal there is no agreed 

statement of fact or finding as to whether 

a deceased clerk of court invested and re- 

ceived interest, for which his estate must 

account, on a sum paid into his hands un- 

der the provisions of this section, the 

case will be remanded for a specific find- 

ing in regard thereto. Williams v. Hooks, 

199 N.C. 489, 154 S.E. 828 (1930). 
Deposit of Moneys of Heirs.—The de- 

posit authorized by this section refers to 
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moneys belonging to the legatees or dis- 
tributees of the estate. It does not refer 
to funds belonging to the heirs, such as 
proceeds of realty after payment of debts, 
which by the terms of § 28-58 are con- 
sidered as realty belonging to the heirs 
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or devisees. Thomas v. Connelly, 104 N.C. 
342, 10 S.E. 520 (1889). 

Applied in Hunter v. Nunnamaker, 230 
N.C. 384, 53 S.E.2d 292 (1949). 

Cited in In re Estate of Perry, 256 N.C. 
65, 123 S.E.2d 99 (1961). 

28-160.1. Special proceeding against unknown heirs or next of 
kin of decedent before distribution of estate.—lIf there may be other heirs 
or next of kin, born or unborn, of the decedent, other than those known to the 
executor or administrator and whose names and residences are unknown, before 
distributing such estate the executor or administrator is authorized to institute 
a special proceeding before the clerk making all unknown heirs or next of kin of 
said decedent parties thereto and such unknown heirs or next of kin shall be 
served with summons by publication as provided by law for the service of sum- 
mons by publication in the superior court but as a condition precedent to the is- 
suance of the order of publication, the executor or administrator shall not be re- 
quired to make affidavit to the effect that there are such unknown heirs or next 
of kin or that he believes that there are such persons, but only that there may be. 
Upon such service being had, the court shall appoint some discreet person to act 
as guardian ad litem for said unknown heirs or next of kin and summons shali 
issue as to such guardian ad litem. Said guardian ad litem shall file answer upon 
behalf of said unknown heirs or next of kin and he may be paid for his services 
such sum as the court may fix, to be paid as other costs out of the estate. Upon 
the filing of the answer by said guardian ad litem all such unknown heirs and 
next of kin shall be before the court for the purposes of the proceeding to the 
same extent as if each had been served with summons by name, and any judg- 
ment entered by the court in such proceeding shall be as binding upon said un- 
known heirs or next of kin as if they were personally before the court and any 
payment or distribution made by the executor or administrator under orders ot 
the court shall have the effect of fully discharging such executor or administrator 
and any sureties on his official bond to the full extent of such payment or distri- 
bution as ordered. (1957, c. 1248.) 

The purpose of giving notice by pub- 
lication is not only to alert the individuals 
named, but also their friends and acquaint- 
ances who may see the publication and 
give them actual notice. Bank of Wades- 

known and unknown heirs is insufficient 
if more definite identification is available. 
Bank of Wadesboro v. Jordan, 252 N.C. 
419, 114 S.E.2d 82 (1960). 

Next of kin have a right to be heard be- 
bore) va) Ordan s252) Ne Gin41. Ome osE od 
82 (1960). 

Strict Compliance Required.—Service by 
publication is in derogation of the com- 
mon law and strict compliance is required. 
Bank of Wadesboro v. Jordan, 252 N.C. 
419, 114 S.E.2d 82 (1960). 

Sufficiency of Notice.—Notice merely to 

fore the court decrees they are precluded 
from sharing in the estate of their next of 
kin who dies intestate, and are entitled to 
such notice of the hearing as the law pro- 
vides, which may be by proper publica- 
tion in the event personal service cannot 
be had. Bank of Wadesboro v. Jordan, 
252 N.C. 419, 114 S.E.2d 82 (1960). 

§ 28-161. On payment clerk to sign receipt.—lIt is the duty of the clerk, 
in the cases provided for in § 28-160, to receive such money from any executor, 
administrator or collector, and to execute a receipt for the same under the seal of 
his office. (1881, c. 305, s. 3; Code, s. 1544; Rev., s. 146; C. S., s, 149.) 

Cross References.—See note, to § 28-160. 
As to receipt of clerk of superior court, see 
§ 28-68.1. 

Recovery of Moneys Paid into Clerk’s 
Office.—A proceeding similar to that pro- 
vided in §§ 28-147 and 28-159 may be 

maintained against the clerk, either by 

special proceedings or by civil action in 

the superior court, in cases where a rep- 
resentative has paid the money in_ his 
hands into the office of the clerk under § 
28-160. Ex’ parte Cassidey, 95 N.C. 225 
(1886). 

Cited in In re Estate of Perry, 256 N.C. 
65, 123 S.E.2d 99 (1961). 
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ARTICLE 17A. 

Uniform Simultaneous Death Act. 

§ 28-161.1. Disposition of property where no sufficient evidence of 
survivorship.—Where the title to property or the devolution thereof depends 
upon priority of death and there is no sufficient evidence that the persons have 
died otherwise than simultaneously, the property of each person shall be disposed 
of as if he had survived, except as provided otherwise in this article. (1947, c. 
1016; Sek2) 

§ 28-161.2. Beneficiaries of another person’s disposition of prop- 
erty.—Where two or more beneficiaries are designated to take successively by 
reason of survivorship under another person’s disposition of property and there 
is no sufficient evidence that these beneficiaries have died otherwise than simul- 
taneously the property thus disposed of shall be divided into as many equal por- 
tions as there are successive beneficiaries and these portions shall be distributed 
respectively to those who would have taken in the event that each designated bene- 
ficiary had survived. (1947, c. 1016, s. 2.) 

§ 28-161.3. Joint tenants or tenants by the entirety.—Where there is 
no sufficient evidence that two joint tenants or tenants by the entirety have died 
otherwise than simultaneously the property so held shall be distributed one half as 
if one had survived and one half as if the other had survived. If there are more 
than two joint tenants and all of them have so died the property thus distributed 
shall be in the proportion that one bears to the whole number of joint tenants. 
(1947, c. 1016, s. 3.) 

§ 28-161.4. Insurance policies.—Where the insured and the beneficiary 
in a policy of life or accident insurance have died and there is no sufficient evidence 
that they have died otherwise than simultaneously the proceeds of the policy shall 
be distributed as if the insured had survived the beneficiary. (1947, c. 1016, s. 4.) 

§ 28-161.5. Article does not apply if decedent provides otherwise. 
—This article shall not apply in the case of wills, living trusts, deeds, or contracts 
of insurance wherein provision has been made for distribution of property different 
from the provisions of this article. (1947, c. 1016, s. 6.) 

§ 28-161.6. Uniformity of interpretation.—This article shall be so con- 
strued and interpreted as to effectuate its general purpose to make uniform the 
law in those states which enact it. (1947, c. 1016, s. 7.) 

§ 28-161.7. Short title —This article may be cited as the Uniform Simul- 
taneous Death Act. (1947, c. 1016, s. 8.) 

ARTICLE 18. 

Settlement. 

§ 28-162. Representative must settle after two years.—No executor, 

administrator, or collector, after two years from his qualification, shall hold or 
retain in his hands more of the deceased’s estate than amounts to his necessary 
charges and disbursements and such debts as he shall legally pay; but all such 
estate so remaining shall, immediately after the expiration of two years, be divided 

and be delivered and paid to the person to whom the same may be due by law or 

the will of the deceased; and the clerk of the superior court in each county shall 
require settlement of the balance in hand due distributees as shown by the final 
account of any administrator, executor, or guardian, and shall audit same: Pro- 

vided, that the several clerks of the superior courts of this State may, in their dis- 
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cretion, for good cause shown, extend the time for the final settlement of any 

administrator or executor; provided, that nothing herein contained shall relieve 

any such administrator or executor of the duty of administering and distributing 

such funds and property in his hands as may be available for such purposes ; pro- 

vided, further, that any party having an interest in any such estate may, within 

ten days from the entry of an order extending the time for final settlement, appeal 

from such order to the resident or presiding judge of the district, which appeal 

shall be heard as is now or may hereafter be prescribed by law for the hearing of 

other appeals from the clerk. (1868-9, c. 113, s. 59: Code, s. 1488; Rev., s. 147; 

1919;c9hOs FS: -s::1503-1933. calB8 O35) C0377 a) 

Editor’s Note.—The allowance of two 
years in this section is intended as a max- 
imum limitation beyond which the repre- 
sentative may not retain any part of the 
estate; it is not a permissive limitation 
for a period of two years. It is based up- 
on the supposition that many estates 
which are complicated cannot be settled 
in less time. Hence where there are no 
debts due from the estate, the representa- 
tive will not be permitted to suspend the 
settlement for a period of two years. See 
Turnage v. Turnage, 42 N.C. 127 (1850). 

This section merely marks the utmost 
limit of time in which the representative 
must settle; it does not authorize him to 
withhold settlement for that length of 

time (two years) where there is no justi- 
fication therefor. Hence the parties inter- 
ested may call on him to account within 
that period. Snow v. Boylston, 185 N.C. 
321, 117 S.E. 14 (1923). See Clements 
v. Rogers, 91 N.C. 63 (1884). 

The final account always precedes the 
settlement, for without it there is no way 
of telling what is due. Self v. Shugart, 
135 N.C. 185, 47 S.E. 484 (1904). 

Statute of Limitation—After ten years 
from the expiration of the two years’ pe- 
riod prescribed by this section, an action 

for settlement against the personal repre- 
sentative will be barred by the statute of 
limitation. Edwards v. Lemmond, 136 N.C. 

329, 48 S.E. 737 (1904). 
This section gives the personal repre- 

sentative two years to make a final settle- 
ment, but he may be sued within ten 
years thereafter. Healey v. R. J. Reynolds 
Tobacco Co., 48 F. Supp. 207 (M.D.N.C. 
1942). 

Representative May Terminate Admin- 
istration before Expiration of Two Years. 
—An executrix had a legal right to ter- 
minate administration of estate without 
waiting for the expiration of two years 
from her qualification as executrix. Dar- 
den v. Boyette, 247 N.C. 26, 100 S.E.2d 

359 (1957). 
Legatee Seeking to Recover Legacy 

Must First Surcharge Final Account. — 
When an executor has filed his final ac- 
count which omits a legacy, the legatee 
must, in an action to recover it from the 
executor, first surcharge his final account. 
Davis v. Singleton, 259 N.C. 148, 130 

S.E.2d 10 (1963). 
Stated in Allen v. Currie, 254 N.C. 636, 

119 S.E.2d 917 (1961). 
Cited in In re Hege, 205 N.C. 625, 172 

S.E. 345 (1934). 

§ 28-163. Extension of time for final accounts when funds are in 

closed banks.— Where as much as twenty-five percent of the estate of any dece- 

dent is represented by deposits in a bank or trust company in course of liquida- 

tion, the personal representative of such decedent shall, in the discretion of the 

clerk of the superior court, have ninety days after the payment of the final dividend 

in which to file his final account. The several clerks of the superior court of this 

State may, in their discretion, upon good cause shown, extend the time for the 

final settlement of any executor or administrator: Provided, that this section shall 

not relieve any personal representative of the duty of administering and distribut- 

ing other funds and property in his hands, as now required by law. (1935, c. 244.) 

§ 28-164. Retention of funds to satisfy claims not due or in litiga- 

tion.—If, on a final accounting before the judge or clerk, it appears that any 

claim exists against the estate which is not due, or on which suit is pending, the 

judge or clerk shall allow a sum sufficient to satisfy such claim, or the proportion 

to which it may be entitled, to be retained in the hands of the executor, admin- 

istrator or collector, for the purpose of being applied to the payment when due 

or when recovered, with the expense of contesting the same. The order allow- 
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ing such sum to be retained must specify the amount and nature of the claim. 
(1868-9, c. 113, s. 60; Code, s. 1489; Rev., s. 148; C.S.,s. i513) 

No Allowance for Contingent Liabili- gent liability which may never ripen into 

ties—Claims for which an allowance will a cause of action, such as the contingent 

be made to the representative, within the liability of a surety or cosurety on an 

contemplation of this section, are such administration bond. Miller v. Shoaf, 110 

claims as are existing and capable of be- N.C. 319, 14 S.E. 800 (1892). 

ing ascertained, and not a mere contin- 

§ 28-165. After final account representative may petition for settle- 

ment.—An executor, administrator or collector, who has filed his final account 

for settlement, may, at any time thereafter, file his petition against the parties 

interested in the due administration of the estate, in the superior court of the 

county in which he qualified, or before the judge in term time, setting forth the 

facts, and praying for an account and settlement of the estate committed to his 

charge. The petition shall be proceeded on in the manner prescribed by law, and, 

at the final hearing thereof, the judge or clerk may make such order or decree in 

the premises as shall seem to be just and right. (1868-9, c. 1 13y1s¥-96 = Code, 's. 

15257 Revs 0 Grows. 152:) 

Cross Reference—As to filing of final certain of the distributees and directed 

account after six months, see § 28-47.1. the administrator to disburse the person- 

Payment of Debts Necessary.—The per- alty after adjustment for such advances, 

sonal representative should pay all debts with further provision that the order was 

before beginning a proceeding under this made without prejudice to the interests of 

section. Carlton v. Byers, 93 N.C. 302 the heirs at law in the realty. There was 

(1885). no allegation that any heir had been ad- 

Allegations of Petition—Where the pe- vanced realty over and above the share 

tition filed under this section does not of realty which might come to the other 

state that the personal representative has heirs. It was held that the question of ad- 

filed a final account or that he has the vancements of realty was neither pre- 

funds ready in hand for distribution, the sented nor could it have been properly 

petition will be dismissed. Moore y. Ran- determined in the administrator’s proceed- 

kin, 172 N.C. 599, 90 S.E. 759 (1916). ing for direction in the distribution of the 

See Self v. Shugart, 135 N.C. 185, 47  personalty, and therefore it does not bar 

S.E. 484 (1904). a subsequent proceeding by some of the 

Judgment as to Personalty Advance- heirs to charge others in the partition of 

ments Not Bar to Proceedings to Deter- the lands of the estate with advancements 

mine Realty Advancements.—Petition was in realty. King v. Neese, 233 N.C. 132, 63 
filed by the administrator under this sec- S-E.2d 123 (1951). 

tion for direction in the distribution of the Applied in In re Hege, 205 N.C. 625, 

surplus of personalty in view of advance- 172 S.E. 345 (1934). 

ments made by intestate to the heirs and Cited in In re Estate of Wallace, 197 

distributees either in money, or land, or N.C. 334, 148 S.E. 456 (1929); Johnson v. 

both. Judgment was entered that intestate Salsbury, 232 N.C. 432, 61 S.E.2d 327 

had advanced money in a certain sum to (1950). 

§ 28-166. Payment into court of fund due infant.—When any balance 

of money or other estate which is due an infant without guardian is found in the 

hands of an executor, administrator or collector who has filed his petition for 

settlement, the court or judge may direct such money or other estate to be paid into 

court, to be invested upon interest, or otherwise managed under the direction of the 

judge, for the use of such infant. (1868-9, c. 113, s. 97; Code, s. 1526; 1893, c. 
Bie Revis 1 01 Gio Sl oos 1965; 'c.. 815) 5.,3:) 

Cross Reference—As to the manner of eliminated “absent defendant or” preced- 

investment of funds in the hands of clerks ing “infant” near the beginning of the sec- 

of court under color of their office, see § tion, substituted “filed” for “preferred” 

2-54 et seq. It has been suggested in 9 near the middle of the section and elim- 

N.C.L. Rev. 399 that this section is im- inated “absent person or” preceding “in- 

pliedly repealed in part by those sections. fant” at the end of the section. 

Editor’s Note. — The 1965 amendment 
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§ 28-167: Repealed by Session Laws 1965, c. 815, s. 4. 

§ 28-168. Parties to proceeding for settlement.—In all actions and 

proceedings by administrators or executors for a final settlement of their estates 

and trusts, whether at the instance of distributees, legatees or creditors or of them- 

selves, if the personal representative dies or is removed pending such actions or 

proceedings, the administrator de bonis non or administrator with the will an- 

nexed, as the case may be, shall be made party as provided in other cases, or in 

such way as the court may order, and the action or proceeding shall be conducted 

to its end, and such judgment shall be rendered on the confirmation of the report, 

or upon the terms of settlement, if any shall be agreed upon by the parties, as wil 

fully protect and discharge all parties to the record. (1893, CuZ06,2 Kev, 5-004; 

CaS weal.) 

§ 28-169. When legacies may be paid in two years.—lIt is in the 

power of the judge or court, on petition or action, within two years from the 

qualification of an executor, administrator or collector, to adjudge the payment 

in full or partially, of legacies and distributive shares, on such terms as the court 

deems proper, when there is no necessity for retaining the fund. (Codey s-)1512* 

Revivs 155s Cae Lo 
Expiration of Two Years Not Prerequi- 

site to Payment.—The provision of this 

section is only a legislative affirmance of 

the law as it existed before the Code. The 

allowance of two years to the representa- 
tive is intended as an indulgence; it does 
not authorize him to defer the settlement 
until the expiration of that time, without 
necessity. Clements v. Rogers, 91 N.C. 

63 (1884). 
It follows that in a petition filed against 

the representative for settlement absence 
of allegation that two years have elapsed 

since his qualification is immaterial, where 
it is alleged that the estate is solvent and 

that there is no reason why the represen- 

tative should further retain the fund. 

Leonard v. Leonard, 107 N.C. 168, 11 S.E. 

1051 (1890). 
Call for Account within Two Years.— 

The representative may be called upon by 
the legatees or the next of kin to account 

for the distributive shares and legacies 
even before the expiration of two years 
from the time of grant of administration. 
Hobbs v. Craige, 23 N.C. 332 (1840). 

§ 28-170. Commissions allowed representatives; representatives 

guilty of misconduct or default.—Executors, administrators, testamentary 

trustees, collectors, or other personal representatives or fiduciaries shall be en- 

titled to commissions to be fixed in the discretion of the clerk not to exceed five 

percent upon the amount of receipts, including the value of all personalty when 

received, and upon the expenditures made in accordance with law, which com- 

missions shall be charged as a part of the costs of administration and, upon al- 

lowance, may be retained out of the assets of the estate against creditors and all 

other persons claiming an interest in the estate. Provided, however, when the 

gross value of an estate is two thousand dollars ($2,000.00) or less, the clerk is 

authorized and empowered to fix the commission to be received by the executor, 

adniinistrator, testamentary trustee, creditor or other personal representative in 

an amount as he, in his discretion, deems just and adequate. In determining the 

amount of such commissions, both upon personalty received and upon expenditures 

made, the clerk shall consider the time, responsibility, trouble and skill involved 

in the management of the estate. Where land is sold to pay debts or legacies, the 

commission shall be computed only on the proceeds actually applied in the pay- 

ment of debts or legacies. The clerk may make allowances on account of com- 

missions on receipts of personalty and expenditures at any time during the course 

of the administration, but the total commissions allowed shall be determined on 

final settlement of the estate and shall not exceed the limit herein fixed. Nothing 

in this section shall prevent the clerk allowing reasonable sums for necessary 

charges and disbursements incurred in the management of the estate. Nothing in 

this section shall be construed to allow commissions on distribution of the shares 

of heirs, on distribution of the shares of distributees of personal property or on 
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distribution of shares of legatees; and nothing herein contained shall be construed 

to abridge the right of any interested party to such administration to appeal from 

the clerk’s order to the judge of the superior court. No executor, administrator, 

testamentary trustee, collector or other personal representative or fiduciary, who 

shall have been guilty of such default or misconduct in the due execution of his 

office as would justify revocation of his appointment under the provisions of G.S. 

28-32, shall be entitled to any commission under the provisions of this section. 

For the purpose of computing commissions whenever any portion of the dividends, 

interest, rents or other amounts payable to an executor, administrator, trustee, 

collector or other personal representative or fiduciary is required by any law of 

the United States or other governmental unit to be withheld for income tax pur- 

poses by the person, corporation, organization or governmental unit paying the 

same, the amount so withheld shall be deemed to have been received and expended. 

(1868-9, c. 113, s. 95; 1869-70, c. 189; Code, s. 1524; Rev.,.s. 149; C. S., s. 157; 

1941, c. 124; 1953, c. 855; 1959, c. 622; c. 879, s. 8; 1961, cc. 362, 575.) 

Cross Reference.—As to proof and pay- Maximum Percentage Set by Will Con- 

ment of debts of decedent, see § 28-105 et trols—Where the will does not fix or pur- 

seq. port to fix the compensation to be paid 

Editor’s Note—For comment on the testator’s executor as compensation for 

1941 amendment, see 19 N.C.L. Rev. 543. services in settling his estate, but merely 

Authority of Clerks of Court Where fixes the maximum percentage on receipts 
Representative Qualifies—The clerk of and disbursements at 214%, it is the duty 

the superior court where the personal rep- Of the clerk to make an allowance to the 
resentative qualifies has authority to fix ¢xecutor subject to the maximum limita- 
the amount of fees to which an executor tion stipulated in the will rather than the 

or administrator is entitled. Strickland v. maximum fixed by this section. Wachovia 
Jackson, 259 N.C. 81, 130 S.E.2d 22 Bank & Trust Co. v. Waddell, 237 N.C. 

(1963). 342, 7p on Fed, 15141953). 

Discretion of Clerk—The allowance of The terms “receipts” and “expendi- 

commissions, by way of compensation, to tures,” as used in this section, refer to the 

an executor requires the exercise ot judi- actual receipts 

cial discretion and judgment by the clerk tyres of the personal representative. An 
of the superior court. It is he who has administrator has no lawful claim to com- 
original jurisdiction. If any interested missions on the credits or offsets deducted 
party conceives that the allowance made py a consent judgment from the indebted- 
by him is either inadequate or excessive, ness of his testate. This is so for the rea- 
or is made under an erroneous conception gon that the deductions were neither ac- 
of the law, he may appeal. But the Su- tually received nor actually expended by 
preme Court, upon review of the compen- the administrator. In re Ledbetter, 235 
sation allowed, cannot perform the func- N.C, 642, 70 S.E.2d 667 (1952). 
tion of the clerk, for it has no original 

and the actual expendi- 

jurisdiction in such matters. Wachovia Section Does Not Affect Powers of 
Bank & Trust Co. v. Waddell, 237 N.C. Clerk as to Fees of Commissioners.—This 

342, 75 S.E.2d 151 (1953). section does not divest the clerk of the 
superior court of the powers and duties 
expressly committed to him by the pro- 

visions of § 1-408 with respect to the fees 
of commissioners appointed for the sale 
of land as provided therein. Welch  v. 

Section Controls in Absence of Testa- 
mentary Provision—In the absence of an 
effective testamentary provision on _ the 
subject, the right of the personal repre- 
sentative Of 2 decedent to compensation Kearns, 259 N.C. 367, 130 S.E2d 634 

is controlled by this section. In re Led- 
better, 235 N.C. 642, 70 S.E.2d 667 (1952). (1983). 
A testator may stipulate in his will the Representative Not Entitled to Com- 

compensation to be paid the person ap- missions at All Events.—The representa- 

pointed executor with power to settle his tive is not, under this section, entitled to 

estate. When this is done the provisions commission at all events. He must have 

of the will are binding on all interested earned them by a just and reasonable dis- 

parties. But an executor has no right to charge of his duties. It must appear that 

fix and determine the compensation to be the “receipts and expenditures” referred 

received by him. Wachovia Bank & Trust to have been fairly made in the course of 

Co. v. Waddell, 237 N.C. 342, 75 S.E.2d administration. The law will not allow 

151 (1953). compensation to one who disregards its 
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~ 
‘ commands. Grant v. Reese, 94 N.C. 720 

(1886). 
When Commissions and Charges Should 

Not Be Allowed.—The compensation is 
allowed to the representative in order to 
reward him not only for his time, labor 

and trouble but also for the responsibility 
incurred, and the fidelity with which he 
discharged the duties of his trust. It 
should not be allowed where due to his 
neglect the estate has suffered loss. Kelly 
vii) dum) 1397) N.Gz P2787 tateee, Loeeee 
(1905). 

This same rule applies to the allowance 
of necessary charges and disbursements, 

such as counsel fees, Kelly v. Odum, 139 
N.C; 278, 51 S.B. 953 (1905); for exam- 
ple, where the representative resists a 
claim which has been adjudged against 
him in a prior litigation. Johnson v. Mar- 
com, 121° N.C.°83) 28 S.E: 587 (1897): 

Commissions are allowed where one 
person is both administrator and guardian 
of distributee. Rose v. Bank of Wades- 
boro, 217 N.C. 600, 9 S.E.2d 2 (1940). 

Attorney as Executor.—When a lawyer 
voluntarily becomes executor he assumes 
the office cum onere, and the exercise by 
him of his professional skill in the man- 
agement of the estate does not entitle him 
to counsel fees, but his compensation is 
limited to the five percent maximum al- 
lowed by this section. Lightner v. Boone, 
221 N.C. 78,..19 S.E.2d 144 (1942); 

Commission on Both Receipts and Dis- 
bursements. — Commissions may be al- 
lowed to the representative on both re- 
ceipts and disbursements, as separate acts. 
Battery Park Bank v. Western Carolina 
Bank, 126 N.C. 531, 36 S.E. 39 (1900). 
Commission on Specific Property Ad- 

ministered. — It was formerly held that 
specific articles merely inventoried by an 
executor and delivered to the legatee, were 

not “receipts,” within the meaning of this 
section, upon which a commission was to 
be calculated. It was held that it might 
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be proper, in estimating the commission, 
to take into consideration the trouble of 
managing such articles, but that the value 
of such articles was not to be the basis 
of such computation. Walton v. Avery, 22 
N.C. 405 (1839), decided prior to the 1941 
amendment to this section, which, among 
other changes, inserted the words “in- 

cluding the value of all personalty when 
received” in the first sentence. 
Dower as an “Interest in the Estate’”’.— 

Manifestly, a claim of dower is an “inter- 
est” in the estate. Hence the wording of 
this section lends direct support to a judg- 
ment giving priority to commissions due 
executors, reasonable attorney’s fees and 
costs. Parsons v. Leak, 204 N.C. 86, 167 
S.E. 563 (1933). 

Necessary Charges. — Besides commis- 
sions, the representative is allowed to re- 
tain his expenses for necessary charges 
and disbursements in the settlement of 
the estate. Among these necessary charges 
fees paid to counsel are embraced. Hes- 
ter v. Hester, 38 N.C. 9 (1843)<" Love v. 

Love, 40 N.C. 201 (1848); Fairbairn v. 
Fisher, 58 N.C. 385 (1860). 

Order for Commissions Final Judgment. 
—An order allowing commissions is a 
final judgment upon which an appeal may 
be taken. Battery Park Bank vy. Western 
Carolina Bank, 126, N.C. 531,536. 5.8039 
(1900). 
Appeal on Commission under 5% — 

Notwithstanding the fact that the amount 
of commissions allowed in a given case 
has not exceeded 5% on the receipts and 
disbursements, the allowance is reviewable 
upon appeal for inadequacy or excessive- 
ness. It cannot strictly be said that the 
lower court has exclusive discretion with- 
in the limit of 5%. Battery Park Bank v. 
Western Carolina Bank, 126 N.C. 531, 36 
S.E. 39 (1900). 

Applied in In re Hege, 205 N.C. 625, 
172 S.E. 345 (1934); Welch v. Kearns, 261 
N.C. 171, 134 S.E.2d 155 (1964). 

§ 28-170.1. Counsel fees allowable to attorneys serving as repre- 
sentatives.—The clerk, in his discretion, is authorized and empowered to allow 
counsel fees to an attorney serving as an executor, administrator, testamentary 
trustee, collector, or other personal representative or fiduciary (in addition to the 
commissions allowed him as such representative or fiduciary) where such attorney 
in behalf of the estate or trust he represents renders professional services, as an 
attorney, which are beyond the ordinary routine of administration and of a type 
which would reasonably justify the retention of legal counsel by any such rep- 
resentative or fiduciary not himself licensed to practice law. (1957, c. 375.) 

Cross Reference.—As to proof and pay- 
ment of debts of decedent, see § 28-105 et 

seq. 
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§ 28-171. Liability and compensation of clerk.—Every clerk of the 

superior court who may be intrusted with money or other estate in such case 

shall be liable on his official bond for the faithful discharge of the duties enjoined 

upon him by the judge in relation to said estate, and he may receive such com- 

pensation for his services as the judge may allow. (1868-9, c. 113, s. 98; Code, s. 

12a Revs bes Uu., 5: 15d.) 
Cross Reference. — As to transfer of sion for making such payment, see § 28- 

funds to administrator and for provision 68.3. 
stating that clerk shall receive no commis- 

ARTICLE 19. 

Actions by and against Representative. 

§ 28-172. Action survives to and against representative. — Upon 

the death of any person, all demands whatsoever, and rights to prosecute or de- 

fend any action or special proceeding, existing in favor of or against such person, 

except as hereinafter provided, shall survive to and against the executor, admin- 

istrator or collector of his estate. (1868-9, c. 113, s. 63; Code, s. 1490; Rev., s. 

P5600 1609s) 

Cross Reference.—As to abatement of general rule is that wherever an action can 

actions, see § 1-74. be revived against the representative, it 

Editor’s Note—For a discussion of this will also survive against him. Butner v. 

section, see note to Hoke v. Atlantic Keelhn, 51 N.C. 60 (1958). 

Greyhound Corp., 226 N.C. 332, 38 S.E.2d A cause of action which survives against 

105 (1946), in 25 N.C.L. Rev. 84. For note successor personal representatives of an 
on survival of actions for alienation of af- estate likewise survives in favor of suc- 

fections and criminal conversation, see 35 cessor personal representatives of the es- 

N.C.L. Rev. 428 (1957). tate. Harrison v. Carter, 226 N.C. 36, 36 

Section Changes Common Law.—The S.E.2d 700 (1946), citing Suskin v. Mary- 
rule of the common law that a personal jand Trust Co., 214 N.C. 347, 199 S.E. 

right of action dies with the person has 276 (1938). 
been changed by this section and § 1-74, All Causes of Action Survive Except 
and, except in the instances specified in § Hoge Specified in § 28-175. — It appears 

Cig ts an action originally maintainable that under this section ail causes of ac- 

by or against a deceased person is now tion survive the death of the person in 
maintainable by or against his personal whose favor or against whom they have 

representative. Suskin v. Maryland Trust accrued, except the causes of action speci- 

Co., 214 N.C. 347, 199 S.E. 276 (1938). fied in G.S. 28-175. McIntyre v. Josey 
See Mast Vv. Sapp, 140 NEG Dots as SS, 939 N.C. 109, 79 S.F.2d 202 (1953). ia 

350 (1906). 2 : 

The rule of the common law that a Pe es es Action aa ates ae ae a 

personal right of action dies with the per- ersondl EEODerty since itjs ot One 0 
son has been changed by § 1-74 and this the causes of action enumerated in G.S. 

Orion Paschal ova: Antry.250i0N.C. 1166 28-175, a cause of action for a tortious in- 
; : "2 5G. | dee gs ; the 

123 S.E.2d 569 (1962). jury to personal property survives : 

( ) death of either party. McIntyre v. Josey, 
This section clearly manifests a - 

” two- 939 N.C. 109, 79 S.E.2d 202 (1953). 
fold legislative purpose: (1) To declare 
what causes of action survive the death Generally Debt Due Decedent Can Be 

of the person in whose favor or against Collected Only by Administrator—If a 
whom they have accrued; and (2) to des- debt is due a decedent, it can be collected 

ignate the persons who may sue or be only by his administrator. Spivey v. God- 

sued upon such surviving causes of action. frey, 258 N.C. 676, 129 S.E.2d 253 (1963). 

McIntyre v. Josey, 239 N.C. 109, 79 S.E.2d Since pending the administration of an 

202 (1953). estate title to personal property of an 

The collector of the estate of a deceased intestate vests in his administrator and 

tort-feasor can be sued in his representa- not his next of kin, it necessarily follows 

tive capacity upon a cause of action under that the administrator, and not creditors 

this section. McIntyre v. Josey, 239 N.C. or next of kin, is the proper party to bring 

109, 79 S.E.2d 202 (1953). an action to collect a debt due the estate 

Relation of Revival and Survival—The or to recover specific personal property. 
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9 
~ Spivey v. Godfrey, 258 N.C. 676, 129 

S.E.2d 253 (1963). 
Injuries to Person Not Causing Death. 

—It was formerly held that this section 
did not change the common-law rule that 
a right of action sounding in tort for per- 
sonal injuries does not survive the tort- 
feasor or the injured person where the 
injury did not cause death, in view of the 
express terms of the statute from which 
§ 28-175 is derived, which then provided 
that injuries to the person not causing 
death to the injured party shall not sur- 
vive. See Harper v. Commissioners of 
Nash ‘County, 123° N:Co 118," 31 -S. 2.9384 
(1898); Strauss v. Wilmington, 129 N.C. 
99, 39 S.E. 772 (1901); Bolick v. Southern 
RRs 138. N.C: 13706502 6.2, 689001905)- 
Watts v. Vanderbilt, 167 N.C. 567, 83 S.E. 
813 (1914). And under the same provision, 
it was held that an action for mental 
anguish caused by failure to deliver a 
telegram did not survive. Morton v. West- 
ern Union Tel. Co., 130 N.C. 299, 41 S.E. 
484 (1902). 

But the said provision no longer ap- 
pears, and the fact that the injury in suit 
did not cause the death of the injured 
party, but that death resulted from an- 
other cause, does not now prevent the 
survival of an action for negligent in- 
jury. Fuquay v. A.&W. Ry., 199 N.C. 499, 
155 S.E. 167 (1930). 
The breach of a condition subsequent 

contained in a deed entitles the grantor 
during his life, or his heirs after his death, 
to bring suit for the land or to declare 
the estate forfeited, but does not entitle 
the administrator to bring such suit, this 
section not being applicable. Barkley v. 
Thomas, 220 N.C. 341, 17 S.E.2d 482 
(1941). 

This section does not revive the action 
against a distributee, but against the per- 
sonal representative. Healey v. R. J. Rey- 
nolds Tobacco Co. 48 F. Supp. 207 
(M.D.N.C. 1942). 
Bank Deposit Vests in Personal Repre- 

sentative——Where a bank was obligated in 
an unstated amount to its depositor, when 
he died, the relationship theretofore sub- 
sisting was that of debtor and creditor, 
and the title to said account vested in the 
depositor’s personal representative for col- 
lection and administration. Monroe  v. 

Dietenhoffer, 264 N.C. 538, 142 S.E.2d 135 
(1965). 
To the general rule that the adminis- 

trator must bring suit there are certain 
exceptions. If the administrator has re- 
fused to bring the action to collect the 
assets; if there is collusion between a 
debtor and a personal representative—par- 
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ticularly if the latter is insolvent; or, if 
some other peculiar circumstance war- 
rants it, the creditors or next of kin may 
bring the action which the personal rep- 
resentative should have brought. How- 
ever, in such a case the administrator 
must be a party defendant. Spivey v. God- 
frey, 258 N.C. 676, 129 S.E.2d 253 (1963). 

Suit by Next of Kin to Collect His 
Share of Decedent’s Funds in Hands of 
Third Party.—A suit by one of the next 
of kin to collect his share of decedent’s 
funds in the hands of a third person is 
no different from a suit by a creditor of 
the estate to collect a debt due it. In the 
absence of allegations bringing the suit 
within one of the exceptions, this has 
never been permitted. Spivey v. Godfrey, 
258° N.C. 676) ..129 §.E.2d 253, (1963); 

Without alleging that the administrator 
has refused to bring suit or that there 
was collusion, one of six next of kin of 
an intestate, by making his administrator 
a party defendant, may not maintain an 
action against another of the next of kin 
for his distributive share of decedent’s 
money which that other is wrongfully 
withholding. Spivey v. Godfrey, 258 N.C. 
676, 129 S.E.2d 253 (1963). 
Removal of Personal Representative for 

Failure to Prosecute or Defend Action.— 
In a proper case, a personal representative 
may be removed for failure to prosecute 
or defend actions in behalf of the estate 
he represents, but clearly a request to sue 

and a refusal would be conditions prece- 
dent. Spivey v. Godfrey, 258 N.C. 676, 
129 .S.E.2d 253 (1963). 

Action for Wrongful Cutting and Re- 
moval of Timber.—If a cause of action 
for damages for the wrongful cutting and 
removal of timber from realty belonging 
to the deceased, in whole or in part, ac- 
crued during his lifetime, the action for 
damages survives to his executors, and 
must be brought by his executors rather 
than by his heirs or devisees. However, 
if such an injury to the realty was com- 
mitted after his death, the right of action 
belongs to his heirs or devisees. Paschal 
v. Autry, 256 N.C. 166, 123 S.E.2d 569 
(1962). 

Vindictive Damages.—Though the cause 
of action for trespass may survive against 
the representative of the trespasser, no 
vindictive damages may be recovered in 
such action. Rippey v. Miller, 33 N.C. 
247 (1850). 

Applied in James Baird Co. v. Boyd, 41 
F.2d 578 (4th Cir. 1930); Hoke v. Atlantic 
Greyhound Corp.; 227 N.C. 412, 42 S.E.2d 
593 (1947); Inman v. Mears, 247 N.C. 661, 
101 §.E.2d 692 (1958). 
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Cited in Price v. Askins, 212 N.C. 583, 
194 S.E. 284 (1937); Morgan v. Carolina 
Coach Co., 225 N.C. 668, 36 S.E.2d 263 
(1945iise Clark ivseLambreth, 235) NeG@a578; 
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70 S.E.2d 828 (1952); Ewing v. Caldwell, 
243 N.C. 18, 89 S.E.2d 774 (1955); Mozingo 
v. Consolidated Constr. Co., 171 F. Supp. 
396 (E.D. Va. 1959). 

§ 28-173. Death by wrongful act; recovery not assets; dying dec- 
larations.—When the death of a person is caused by a wrongful act, neglect or 
default of another, such as would, if the injured party had lived, have entitled him 
to an action for damages therefor, the person or corporation that would have been 
so liable, and his or their executors, administrators, collectors or successors shall 
be liable to an action for damages, to be brought by the executor, administrator or 
collector of the decedent; and this notwithstanding the death, and although the 
wrongful act, neglect or default, causing the death, amounts in law to a felony. The 
amount recovered in such action is not liable to be applied as assets, in the payment 
of debts or legacies, except as to burial expenses of the deceased, and reasonable 
hospital and medical expenses not exceeding five hundred dollars ($500.00) in- 
cident to the injury resulting in death; provided that all claims filed for ‘such 
services shall be approved by the clerk of the superior court and any party ad- 
versely affected by any decision of said clerk as to said claim may appeal to the 
superior court in term time, but shall be disposed of as provided in the Intestate 
Succession Act. 

In all actions brought under this section the dying declarations of the deceased 
as to the cause of his death shall be admissible in evidence in like manner and under 
the same rules as dying declarations of the deceased in criminal actions for homi- 
cide are now received in evidence. (R. C., c. 46, ss. 8, 9; 1868-9, c. 113, ss. 70, 72, 
Vio me Odewec el qoS ee lUU Reve oo eloloec) 29: Cog. 5. 100! 1933, ¢,.'113; 
199 ee 240Ne: 1909, 6 o/9,-S; 9 > C.. L130.) 

I. In General. 
II. Limitation of the Action. 

III. Parties to the Action. 
IV. Distribution of Recovery. 
V. Admission of Declarations. 

I. IN GENERAL. 

Cross Reference.—See note to § 1-183. 
Editor’s Note. — The 1951 amendment 

removed the one year after death time 
limitation on bringing the action. See 
notes under analysis line ITI. 

For critical appraisal of this section, see 
11 N.C.L. Rev. 263. And see 16 N.C.L. 
Rev. 211. For a discussion of the right 
of husband or wife to recover damages 
for the loss of consortium by reason of 
injury or death, see 3 N.C.L. Rev. 98. 
For note on possibility of recovery for 
wrongful death of unborn child, see 28 
N.C.L. Rev. 245. As to necessity prior to 
the 1951 amendment for alleging that ac- 
tion for wrongful death was _ instituted 
within one year, see 28 N.C.L. Rev. 334. 
For note on action for death based upon 
breach of warranty of fitness in sale of 
drug, see 30 N.C.L. Rev. 478 (1952). 

Purpose of Section—vThe purpose of 
this section was to withdraw claims of 
this kind from the effect and operation of 
the maxim actio personalis moritur cum 
persona, and to continue, as the basis of 
the claim of his estate, the wrongful in- 
jury to the person resulting in death. 
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Mitchell v. Talley, 182 N.C. 683, 109 S.E. 
882 (1921). 

Section Creates New Cause of Action. 
The cause of action for personal injuries 
ceases with the death of the injured party 
and the action under this section is not a 
survival of the former but an entirely new 
action. Harper v. Commissioners of Nash 

County, 123 N.C. 118, 31 S.E. 384 (1898); 
Bolick v. Southern R.R., 138 N.C. 370, 
50 S.E. 689 (1905). See Taylor v. Cran- 
berry Iron & Coal Co., 94 N.C. 525 (1886). 

This section creates a new cause of 
action, however, only in the sense that at 
common law the right did not survive to 
the personal representative. Mitchell v. 
Talley, 182 N.C. 683, 109 S.E. 882 (1921). 

The wrongful death statutes (now this 
and the following section) confer a new 
right of action with damages limited to 
fair and just compensation for the pecu- 
niary injury resulting from death, recover- 
able by the personal representative for the 
benefit of the next of kin. Hoke v. At- 
lantic Greyhound Corp., 226 N.C. 332, 38 

S.E.2d 105 (1946). See McCoy v. Atlantic 
GoastyisinesR Re 229 ONG. 5a) 479 S.F.2d 
532 (1948). 

In North Carolina the action for wrong- 
ful death exists only by virtue of this and 
the following section. In re Ives’ Estate, 
248 N.C. 176, 102 S.E.2d 807 (1958). 

The right of action for wrongful death 
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is purely statutory. Graves v. Welborn, 

260 N.C. 688, 133 S.E.2d 761 (1963). 
In North Carolina a right of action to 

recover damages for wrongful death is 
given by this section and § 28-174, and in 
this jurisdiction the action for wrongful 
death exists only by virtue of these stat- 
utes. In re Miles’ Estate, 262 N.C. 647, 
138 S.E.2d 487 (1964). 
No Such Right Existed at Common 

Law.—The right of recovery for death by 
wrongful act did not exist at common law, 
and rests entirely upon this _ section. 
Broadnax v. Broadnax, 160 N.C. 432, 76 
S.E. 216 (1912); Hinnant v. Tidewater 
Power Co., 189 N.C. 120, 126 S.E. 307 
(1925); Wilson v. Massagee, 224 N.C. 705, 

32 S.E.2d 335 (1944); Webb v. Eggleston, 
228 N.C. 574, 46 S.E.2d 700 (1948); Lewis 
v. North Carolina State Highway & Pub. 
Works Comm’n, 228 N.C. 618, 46 S.E.2d 
705 (1948); Bryant v. Atlantic Coast Line 
R.R.,''248 N.C. 43, "102: S.B.2d''393 (1958). 

No right of recovery for death by 
wrongful act existed at common law. Col- 
yar v. Atlantic States Motor Lines, 231 
N.C..318, 56 S.E.2d 647 (1949). 

The right to maintain an action for 
wrongful death is purely statutory. No 
such right existed at common law, and the 
provisions of this section authorizing the 
institution and maintenance of such an 
action are no more binding upon the courts 
than the provisions of this section which 
direct how the recovery in such action 
shall be distributed. Davenport v. Patrick, 

227 N.C. 686, 44 S.E.2d 203 (1947). 

Construction.— This section is not penal 
but remedial in its nature, and it should 
be given such construction as will effec- 
tuate the intention of the legislature in en- 
acting it. Vance v. Southern R.R., 138 N.C. 
460, 50 S.E. 860 (1905); Hall v. Southern 
R.R., 149 N.C. 108, 62 S.E. 899 (1908). 

This section does not regard the family 
relation, and is not for the purpose of 
compensating the families of persons killed 
by accident. Russell v. Windsor Steam- 
boat Co., 126 N.C. 961, 36 S.E. 191 (1900). 

Right of Action a Property Right.— 
This section gives clear indication of the 
purpose of the legislature to impress upon 
the right of action the character of prop- 
erty as a part of the intestate’s estate. 

Neill v. Wilson, 146 N.C. 242, 59 S.E. 674 
(1907): In re Miles’ Estate, 262 N.C. 647, 

138 S.E.2d 487 (1964). 
What Constitutes a Cause of Action.— 

It is entirely immaterial for the purpose 
of establishing a cause of action under 
the provisions of this section whether the 
act was wanton or cruel. Facts showing 
a legal duty and neglect thereof on the 
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part of defendant with a resulting injury 
to the plaintiff are sufficient to constitute 
a cause of action. Western Union Tel. Co. 
v. Catlett, 177 Fed. 71 (4th Cir. 1910). 

Plaintiff must show failure on part of 
defendant to exercise proper care in per- 
formance of some legal duty which the 
defendant owed plaintiff's testator under 
the circumstances in which they were 
placed, and that such negligent breach of 
duty was the proximate cause of injury 
which produced death—a cause that pro- 
duced the result in continuous sequence, 

and without which it would not have oc- 
curred, and one from which any man of 
ordinary prudence could have foreseen 
that such result was probable under the 
existing facts. Tysinger v. Coble Dairy 
Prods., 225 N.C. 717, 36 S.E.2d 246 (1945); 
Rogers v. Green, 252 N.C. 214, 113 SE.2d 
364 (1960). 

Where Deceased Is an Infant.—Under 
this section the administrator may sue 
for the death of an infant a few months 
old. Russell v. Windsor Steamboat Co., 
126 N.C. 961, 36 S.E. 191 (1900); Davis 
v. Seaboard Air Line R.R., 136 N.C. 115, 
48 S.E. 591 (1904). 
No Action Where Decedent Fully Com- 

pensated before Death. — Where the in- 
jured party has received in his lifetime 
full compensation for the injury which 
resulted in his death, a right of action 
arising from the same injury will not lie 
after his death for further damages for 
the benefit of his estate. Edwards vy. In- 
terstate Chem. Co., 170 N.C. 551, .87 S.E. 
635 (1916). 

Recovery of Burial Expenses.—A cause 
of action does not exist for the recovery 
of burial expenses in an action for wrong- 
ful death separate and apart from the right 
to recover for the wrongful death. Dav- 
enport v. Patrick, 227 N.C. 686, 44 S.E.2d 
203 (1947). 

Killing in Georgia of North Carolina 
Resident—The wrongful death statute of 
Georgia is not so dissimilar from this sec- 
tion in scope, meaning, and practical ap- 
plication as to deprive the trial courts of 
this State of jurisdiction to hear and de- 
termine a cause for the negligent killing 
in the state of Georgia of a resident of this 
State. Rodwell v. Camel City Coach Co., 
205 N.C. 292, 171 S.E. 100 (1933). 

Right Must Be Asserted in Conformity 
with Section.—The right to maintain an 
action for damages for wrongful death 
must be asserted in conformity with this 
section. Webb v. Eggleston, 228 N.C. 574, 
46 S.E.2d 700 (1948); Lewis v. Farm 
Bureau Mut. Auto. Ins. Co., 243 N.C. 55, 
89 S.E.2d 788 (1955). 
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Authority to Compromise. — Ordinarily, 
an executor or administrator has the right 

to compromise any disputed or doubtful 

claim of his decedent provided he acts 
honestly and exercises the care of an or- 
dinarily prudent person. And this rule is 
applicable to a purely statutory cause of 
action for wrongful death. McGill v. Bison 

Fast Freight, Inc., 245 N.C. 469, 96 S.E.2d 
438 (1957). 

Action against Physician Barred by Set- 
tlement with Original Tort-Feasors. — 
Where a plaintiff institutes an action to 
recover damages for the wrongful death 
of his intestate against persons alleged to 
be solely responsible for intestate’s in- 
juries and death, and thereafter the action 
is compromised by the entry of a consent 

judgment for a substantial sum, the judg- 
ment is a bar to the plaintiff's right to 
maintain a subsequent action for the 
wrongful death of his intestate against a 
physician or surgeon for negligent treat- 
ment of the original injuries, such treat- 
ment being known to plaintiff when the 
first suit was filed. Bell v. Hankins, 249 
N.C. 199, 105 S.E.2d 642 (1958). 

Writ of Attachment May Issue.—A writ 
of attachment will issue under § 1-440, 
subsection 4 [now § 1-440.1], to enforce 

the right created by this section. Mitchell 
v¥. Talley, (182- N.C, 683, ‘109° S.E. <883 
(1921). 
Nonsuit—In a civil action under this 

and the succeeding section to recover 
damages for alleged wrongful death, where 
issues of fact are raised which the jury 
alone may decide, it is error for the court 
to allow a motion for judgment as of 
nonsuit. Henson vy. Wilson, 225 N.C. 417, 

35 S.E.2d 245 (1945). 
Action in Federal Court in Virginia. 

—A North Carolina administrator, not 

qualified in Virginia, was held unable to 

maintain an action in a federal district 
court in Virginia under either the North 
Carolina or Virginia death by wrongful 
act statutes. Mozingo v. Consolidated 
Constr. Co., 171 F. Supp. 396 (E.D. Va. 
1959). 

Applied in Hancock v. Wilson, 211 N.C. 
2g sOrns tee 630 (1997)s-sLemings Vv- 
Southern Ry., 211 N.C. 499, 191 S.E. 39 
(1937); Mack v. Marshall Field & Co., 217 
N.C. 55, 6 S.E.2d 889 (1940); Hoke v. 
Atlantic Greyhound Corp., 227 N.C. 412, 
42 S.E.2d 593 (1947); Hahn v. Perkins, 
228 N.C.°727, 46 S.E 2d 854 (1948); Gra- 

ham y. Atlantic Coast Line R.R., 240 N.C. 
338, 82 S.E.2d 346 (1954); Barnes v. Caul- 
bourne, 240 N.C. 721, 83 S.E.2d 898 (1954); 
Little v. Power Brake Co., 255 N.C. 451, 
121 S.E.2d 889 (1961); Hines v. Frink, 257 
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N.C? 723, 127° $.E.2d 509 (1962); Hard- 
barger ev. Deal,1258.°N.G.\31, 127 -S:E.2d 
771 (1962); Stegall v. Catawba Oil Co., 260 
N.C. 459; 6133) S.E.2d 138 (1963); Davis 
veearnelly 260) N.Gowd522, oo3, o3k.ed) 169 
(1963); Keller v. Security Mills of Greens- 
DOLO einem cOOmMN: Gar wietss forh, 2d), 222% 
Rosser v. Smith, 260 N.C. 647, 133 S.E.2d 
499 (1963)': Scott v.) Clark, 261 N.C. 102, 
134 S.E.2d 181 (1964): Burkey v. Kor- 
negay, 261 N.C. 513, 135 S.B.2d 204 (1964); 
Scarlett v. Abernethy, 261 N.C. 514, 135 
S.E.2d 212 (1964); Dove v. Lawson, 261 
N.C. 516, 135 S.E.2d 216 (1964); Harring- 
(OM vie Nance 26 le Ne G@ 965490135 1.5. E.2d 
661 (1964); Loomis v. Torrence, 261 N.C. 
741, 1385 S.E.2d 785 (1964); Bullock v. Mc- 
Ferran, 261. N.C, 742,136 S.E.2d 84 
(1964); Forgy v. Schwartz, 262 N.C. 185, 
136 S.E.2d 668 (1964); Thomas v. Mor- 
gan, 262 N.C. 292, 136 S.E,.2d 700 (1964); 
Bagger. vy. Medley....262e N.C.'°742) 138 
S.E.2d 401 (1964); Cox v. Shaw, 263 
N.C. 361, 139 S.E.2d 676 (1965); Scriven 
VeemvLCMonald) 2640 NG. 727. 142 S, B.od 
585 (1965); United Servs. Auto. Ass’n v. 
Wharton, 237 F. Supp. 255 (W.D.N.C. 
1965). 

Cited in Harper v. Bullock, 198 N.C. 
448, 152 S.E. 405 (1930); Hawkins v. 
Rowland Lumber Co., 198 N.C. 475, 152 
S.E. 169 (1930); Wilson v. E. H. Clement 
iso,weo7von.C. S21 mv77eS. Be 7977 (1935) 
Peterson v. McManus, 208 N.C. 802, 182 
S.E. 483 (1935); Winslow v. Carolina 
Conference Ass’n of Seventh Day Adven- 
tists;, 211 "N.@ye571, 191 °S; Ee 403 | (1937): 
Taylor v. Atlantic Coast Line R.R., 213 
N.C. 671, 197 S.E. 159 (1938); Barber v. 
Mingeés,) 2239 °N.C29213, 25. -S.E.2d...837 
(1943); Morgan v. Carolina Coach Co., 225 
N.C. 668, 36 S.E.2d 263 (1945); Martin 
v., Currie, 230 N.C. 510,\ 53. S.E.2d 447 
(1949); In re Will of Winborne, 231 N.C. 
463, 57 S.E.2d 795 (1950); Caldwell v. 
Abernethy, 231 N.C. 692, 58 S.E.2d 763 
(1950)e.Galla-v. .Stroud, /232) N.C. 478; 61 
».8.2d.. 342) (1950):- United . States. .-v. 
Brooks, 176 F.2d 482 (4th Cir. 1949); 
McHarney v. Wooten, 234 N.C. 110, 66 

S.E.2d 692 (1951); Snowden v. Wooten, 
234 N.C. 111, 66 S.E.2d 693 (1951); Read 
v. Young Roofing Co., 234 N.C. 273, 66 

S.E.2d 821 (1951); Clark vy. Lambreth, 235 
N.C. 578, 70 S.E.2d 828 (1952); Compet- 
itor Liaison Bureau of Nascar, Inc. v. 
Midkiff, 246 N.C. 409, 98 S.E.2d 468 
(1957); Armentrout v. Hughes, 247 N.C. 
631, 101 S.E.2d 793 (1958); Lawson v. 
North Carolina State Highway & Pub. 
Works Comm’n, 248 N.C. 276, 103 S.E.2d 
366 (1958); Byerly v. Tolbert, 250 N.C. 
27, 108 S.E.2d 29 (1959). 
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II. LIMITATION OF THE ACTION. 

Action Is Now Subject to Two-Year 

Statute of Limitations in § 1-53.—Up to 

the time of the amendments of 1951 to 

this section and § 1-53, it had consistently 

been held that the time limitation in this 

section was not a statute of limitations, 

but rather a condition precedent to main- 

tenance of an action. The effect of the 

amendments was to remove from the 

Wrongful Death Act the time limitation 

and make the act subject to the statute of 

limitations of two years in § 1-53. Mc- 

Crater v. Stone & Webster Eng’r Corp., 

248 N.C. 707, 104 S.E.2d 858 (1958). 

Prior to the enactment of § 1-53 (4), 

and the 1951 amendment to this section, 

the institution of an action for wrongful 

death within one year after such death was 

a condition precedent to maintaining the 

action. All other requirements of the sec- 

tion were also. strictly construed. The 

amendment removed the time limitation as 

a condition annexed to the cause of ac- 

tion and made it a two-year statute of lim- 

itations. Graves v. Welborn, 260 N.C. 688, 

133 S.E.2d 761 (1963). 

And Time Is No Longer Integral Part 

of Right of Action.—Since the enactment 

of the 1951 amendment to this section, 

the time within which a wrongful death 

action may be commenced is not an in- 

tegral part of the right of action or a con- 

dition precedent thereto but is an ordinary 

(two-year) statute of limitations under 

§ 1-53 (4). Stamey v. Rutherfordton Elec. 

Membership Corp., 249 N.C. 90, 105 $.E.2d 

282 (1958). 

Former Law. — Right of action for 

wrongful death is solely statutory and the 

former statutory requirement that the ac- 

tion be instituted within one year from 

the date of such death was a condition 

annexed to the right of action and not a 

limitation. Colyar v. Atlantic States Mo- 
tor Lines, 231 N.C. 318, 56 S.E.2d 647 

(1949). 

Under this section as it stood before the 
1951 amendment, the plaintiff in an action 
for wrongful death was not required to 
allege in the complaint that the action was 
brought within one year from the date of 
death, but was required to show com- 
pliance with this statutory condition by 
proof upon the trial. And insofar as the 
holding in Wilson v. Chastain, 230 N.C. 
390, 53 S.E.2d 290 (1949) was in con- 
flict with this decision it was modified. 
Colyar v. Atlantic States Motor Lines, 231 

N.C. 318, 56 S.E.2d 647 (1949). 

For other cases construing this section 
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prior to the 1951 amendment, see Taylor 

vy. Cranberry Iron & Coal Co., 94 NEG 

525 (1886); Best v. Town of Kinston, 

106 N.C. 205, 10 S.E. 997 (1890); Meekins 

vi. Norfolk.) & So.” RiRavist) N.C. vipa Ae 

S.E. 333 (1902); Trull v. Seaboard Air 

Line R.Riv 1519) N.Ghgb45e 66: US: Bey 686 

(1909); Bennett v. North Carolina RR, 

159 N.C. 345, 74 S.E. 883 (1912); Hatch 

v. Alamance Ry., 183 N.C. 617, 112 S.E. 

529 (1922); McGuire v. Montvale Lumber 

Co., 190 UN: GC. 806,131 Sie e274 GL925i) 5 

Hanie v. Penland, 193 N.C. 800, 138 S.E. 

165 (1927); Brooks v. Suncrest Lumber 

Go. 194 N.C. 141, 138 SH. 532.) (1927); 

Neely v. Minus, 196 N.C. 345, 145 S.E. 771 

(1928); Tieffenbrun v. Flannery, 198 NG 

397, 151 S.E. 857 (1930); Davis v. Norfolk 

So. R.R., 200 N.C. 345, 157 S.E. 11 (1931); 

Mathis v. Camp Mfg. Co., 204 N.C. 434, 

168 S.E. 515 (1933); Curlee v. Duke Power 

Conmneds N.C. 644, 172 S.E. 329 (1934); 

George v. Atlantic & Charlotte Air Line 

Rika Ste eN-Gaysss 18s S.E. 481 (1936); 

Whitehead v. Branch, 220 N.C. 507, 17 

S.E.2d 637 (1941); Webster v. City of 

Charlotte, 222 N.C. 321, 22 S.E.2d 900 
(1942); Harrison v. Carter, 226 INE Gies6: 

36 S.E.2d 700 (1946); Moore v. Atlantic 

Coast Line R.R., 153 F.2d 782 (2d Cir. 

1946); McCoy v. Atlantic Coast Line R.R., 

929 N.C. 57, 47 S.E.2d 532 (1948); Webb 

v. Eggleston, 228 N.C. 574, 46 S.E.2d 700 
(1948), discussed in 27 N.C.L. Rev. 160; 

Lewis v. North Carolina State Highway 

& Pub. Works Comm’n, 228 N.C. 618, 46 

S.E.2d 705 (1948). 

Amendment Not Introducing New Cause 

of Action.—Where, in an action for wrong- 

ful death, the complaint discloses that the 

action was instituted within the statutory 

period, but plaintiff is thereafter permitted 

to amend the defective statement of his 

good cause of action by particularizing the 

acts of negligence complained of, the 

amendment does not introduce a new cause 

of action, and the cause is not barred by 

this section. Davis v. Rhodes, 231 N.C. 71, 

56 S.E.2d 43 (1949). 

Delay Less than Period Is Not Laches 

of Itself.— Mere delay of petitioner in com- 

mencing his action for damages for wrong- 

ful death, which does not amount to a bar 

of the statute of limitations, does not of 

itself constitute laches, where the delay 

has not worked an injury or prejudice or 

disadvantage to the administratrix c.t.a. of 

the estate,‘ and the clerk has found no 

facts that petitioner’s delay would work 

prejudice or injury to the estate of the de- 

ceased. In re Miles’ Estate, 262 N.C. 647, 

138 S.E.2d 487 (1964). 
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III. PARTIES TO THE ACTION. 

Suit Must Be Brought by Personal Rep- 
resentative—The personal representative 
of the deceased, his executor or adminis- 
trator, etc., can alone maintain an action 

for damages for his wrongful death un- 
der the provisions of this section. Hanes 
Ve SOUtCriME UD Otis Con LOT Ni. Games), 
131 S.E. 402 (1926). See Hood v. Ameri- 
can Tele: Tel’ Cofi162 N.C.°70,°77' SE. 
1096 (1913); White v. Holding, 217 N.C. 
329, 7 S.E.2d 825 (1940). 

While any sum recovered is not a part 
of decedent’s estate, such sum can only 
be recovered in the name of the personal 
representative, and must be distributed 
under laws of intestacy in this State. 
Harrison v. Carter, 226 N.C. 36, 36 S.E.2d 
700 (1946), citing Neill v. Wilson, 146 
NC 842 59S. E674 (1907); Himes cy: 
Foundation Co., 196 N.C. 322, 145 S.E. 

612 (1928). 

Under this section, the only person who 
can sue is the personal representative of 
the deceased. Journigan v. Little River 
Ice.) Co;./-233. N.C. -180,. 63 .S.E.2dg2183 
(1951); Mozingo v. Consolidated Constr. 
Co., 171 F. Supp. 396 (E.D. Va. 1959). 

Action for wrongful death may be 
brought only by the executor, administra- 
tor, or collector of the decedent. Graves 
v. Welborn, 260 N.C. 688, 133 S.E.2d 761 

(1963). 
In His Official Capacity—The statute 

requires the suit to be brought by the ad- 
ministrator in his official and not in his 
private or individual capacity. He must 
sue as administrator. Hall v. Southern 
R.R., 146 N.C. 345, 59 S.E. 879 (1907). 

The personal representative alone can 
maintain the action, and only in his official 
capacity. He sues in his own right and not 
en autre droit. McCoy v. Atlantic Coast 
Line R°RJ= 299 UNC! 57; 47 1S. Bi2d) 532 
(1948). See Christian v. Atlantic & 
Be RG ise ING, “8248'S. Bras 
(1904). 
Hence under this section an action can- 

not be maintained by a widow as such, 
but must be brought by the personal rep- 
resentative of the deceased. Bennett v. 

North Carolina R.R., 159 N.C. 345, 74 
S.E. 883 (1912); Craig v. Suncrest Lum- 
ber Co., 189 N.C. 137, 126 S.E. 312 (1925). 

A widow, as such, has no right of ac- 
tion for the death of her husband. Graves 
v. Welborn, 260 N.C. 688, 133 S.E.2d 761 

(1963). 
Nor can a husband as such sue for the 

wrongful death of his wife. Hood v. 
American Tel. & Tel. Co., 162 N.C. 70, 77 

S.E. 1096 (1913). A father cannot main- 
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tain an action in his individual capacity 
for the death of his son. Killian v. South- 
ern R.R., 128 N.C. 261, 38 S.E. 873 (1901). 
Nor for the wrongful death of his daughter 
resulting from seduction. Scarlett v. Nor- 
wood, 115 N.C. 284, 20 S.E. 459 (1894). 

Action by One Not Personal Represen- 
tative Should Be Dismissed.—If an action 
for wrongful death is instituted by one 
other than the personal representative of 
a decedent, duly appointed in this State, 
it should be dismissed, and a separate and 

independent action instituted by such rep- 
resentative. Graves v. Welborn, 260 N.C. 
688, 133 S.E.2d 761 (1963). 
And Court Has No Authority to Con- 

vert It to New Action by Admission of 
Party—The court has no authority, over 
objection, to convert a pending action for 
wrongful death which cannot be main- 
tained into a new and independent ac- 
tion by admitting a party who is solely in- 
terested as plaintiff. Graves v. Welborn, 
260 N.C. 688, 133 S.E.2d 761 (1963). 

If Joinder of Personal Representative 
Is Permitted, Action Only Commenced 
Then.—Should the personal representative 
be permitted to become a party to an un- 

authorized action for wrongful death, the 
action is deemed to have been commenced 
only from the time he became a party. 
Graves v. Welborn, 260 N.C. 688, 133 

S.E.2d 761 (1963). 

The real party in interest in an action 

under this section is not the administrator, 

but the beneficiary under the statute for 

whom the recovery is sought. Davenport 

v. Patrick, 227 N.C. 686, 44 S.H.2d 203 

(1947); In re Ives’ Estate, 248 N.C. 176, 

102 S.E.2d 807 (1958). 

Necessity for Proof Where Plaintiff’s 

Capacity Denied. — Nonsuit is properly 

entered in an action for wrongful death 

when plaintiff’s allegation that she was 

duly qualified and acting administratrix 

of the deceased is denied in the answer 

and plaintiff offers no evidence in support 

of her allegation. Carr v. Lee, 249 N.C. 

712, 107 S.E.2d 544 (1959). 

False Allegation of Appointment Can- 

not Be Validated by Subsequent Appoint- 

ment.—One who has never applied for let- 

ters of administration or who, having ap- 

plied, has no reasonable grounds for be- 

lieving that he had been duly appointed, 

cannot institute an action for wrongful 

death, or any other cause, upon a false 

allegation of appointment and thereafter 

validate that allegation by a subsequent 

appointment. Graves v. Welborn, 260 N.C. 

688, 133 S.E.2d 761 (1963). 
Appointment of Administrator. — A 
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cause of action under this section is suf- 
ficient for the appointment of an adminis- 
trator. Vance v. Southern R.R., 138 N.C. 
460, 50 S.E. 860 (1905). 
Where a deceased has left a will nam- 

ing an executor, and disposing of all his 
property, the right of action for his wrong- 
ful death must be by the executor named. 

Hood v. American Tel. & Tel. Co., 162 
N. GeO Mies 1096) C1913)e 

Foreign Administrator Cannot Sue.—A 
foreign administrator cannot bring an ac- 
tion under this section. Therefore when 

an administrator does not qualify in this 
State until after the commencement of the 
suit and the expiration of one year from 
the death of his intestate he cannot bring 
the action. Vance v. Southern R.R., 138 
N.C. 460, 50 S.E. 860 (1905): Hall v. 
Southern R.R., 149 N.C. 108, 62 S.E. 899 
(1908). 

Since an action for wrongful death 
exists solely by virtue of this section, it 
must be maintained and prosecuted in 
strict accord herewith, and an administra- 

trix appointed by the court of another 
state may not maintain an action for 

wrongful death in this State. This holding 
does not impinge Article IV, § 1, of, or 
the 14th Amendment to, the United States 
Constitution. Monfils v. Hazlewood, 218 
N.C. 215, 10 $.E.2d 673 (1940). 

In an action brought to recover for a 
wrongful death which occurred in this 

State, no one except an executor, admin- 
istrator or collector qualified in North 
Carolina has a right to bring such an ac- 
tion in North Carolina. King yv. Cooper 
Motor Lines, Inc., 142 F. Supp. 405 (D. 
Md. 1956). 

And His Complaint Is Demurrable. — 
Where an action for wrongful death is 
instituted in this State by an administratrix 
appointed by the court of another state, 
the defect may be taken advantage of by 
demurrer, since such plaintiff does not 
have legal capacity to sue and thus the 

complaint does not state facts sufficient 
to constitute a cause of action. Monfils v. 
Hazlewood, 218 N.C. 215, 10 S.E.2d 673 
(1940). 
Action by Representative of Employee 

Who Has Received Workmen’s Compen- 
sation—Although an administratrix of a 
deceased employee who has received com- 
pensation for the employee’s death under 
the provisions of the Workmen’s Compen- 
sation Act is thereby barred from prose- 
cuting any other remedy for the injury, 

she may, under this section, pending the 
hearing before the Industrial Commission, 
institute an action against a third person 
whose negligent acts caused the death 

102 

Cu. 28. ADMINISTRATION—ACTIONS § 28-173 

of the intestate, and where the insurance 

carrier has paid the compensation later 
awarded, it is subrogated to the rights of 
the employer and may maintain the ac- 
tion against such third person in the name 
of the administratrix. Phifer y. Berry, 202 
N.Cs 388,163 S.B. 119 (1932). 

Since the North Carolina Workmen's 
Compensation Act expressly provides that 
the subrogated right of action against the 

third person tort-feasor in favor of the in- 
surance carrier paying compensation for 
which the employer is liable must be main- 
tained in the name of the injured employee 
or his personal representative, the act does 
not change or modify the requirement of 
this section that an action for wrongful 
death must be maintained by the adminis- 
trator of the deceased, and the insurance 
carrier cannot maintain the action for 
wrongful death in its own name against 
the third person tort-feasor. Whitehead v. 
Branch, 220 N.C. 507, 17 S.E.2d 637 (1941). 
See also Brown v. Southern R.R., 202 
N.C. 256, 162 S.E. 613 (1932). 

Action by Administrator of Child against 
Parents. — An unemancipated child living 
with his parents may not maintain an 
action in tort against them, nor can the 

administrator of the child recover damages 
against them for the child’s wrongful 
death, as this section gives a right of action 
for wrongful death only where the injured 
party, if he had lived, could have main- 
tained such action. Goldsmith v. Samet, 
201 N.C. -574, 160 S.E. 835 (1931); Lewis 
v. Farm Bureau Mut. Auto. Ins. Co., 243 
N.C. 55, 89 S.E.2d 788 (1955). 

The administrator of an unemancipated 
minor child killed by the negligence of his 
parent has no cause of action against the 

parent for the wrongful death of his intes- 
tate. Capps v. Smith, 263 N.C. 120, 139 
S.E.2d 19 (1964). 

Action by Administrator of Wife against 
Husband.—If a husband’s negligence re- 
sults in the death of his wife, her personal 

representative may maintain an action 
against him for her wrongful death. Cox 
vi Shaw, 263..N.C...361, 139 S.E.2d 676 
(1965). 

Action against Estate of One Causing 
Wrongful Death. — Where a person is 
alleged to have caused the death of an- 
other by his wrongful act, neglect, or de- 
fault, and suit has been brought against 
him and is pending at his death within 
one year after the wrongful death caused 
by him, an action will lie against the ex- 

ecutor and administrator of the deceased 
defendant under the provisions of this sec- 
tion. Tonkins v. Cooper, 187 N.C. 570, 122 
S.E. 294 (1924). 
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By the specific language of this section, 
when the death of a person is caused by 
a wrongful act, neglect or default of an- 
other, such as would, if the injured party 
had lived, have entitled him to an action 
for damages therefor and the person that 
would have been so liable dies, or is killed 
at the same time, then the action for dam- 
ages for wrongful death survives the death 
of the tort-feasor against his executor or 
administrator. In re Miles’ Estate, 262 
N.C. 647, 138 S.E.2d 487 (1964). 

Right to Have Discharge of Tort-Fea- 
sor’s Administratrix Set Aside—An ad- 
ministrator who institutes action for the 
wrongful death of his intestate within the 
statutory time against the estate of the 
deceased tort-feasor is entitled to have the 
order of the clerk discharging the admin- 
istratrix of the deceased tort-feasor set 
aside by motion in the cause upon show- 
ing a policy of liability insurance in the 
hands of the administratrix of the de- 
ceased tort-feasor available for the pay- 

ment of the claim. In re Miles’ Estate, 
262 N.C. 647, 138 S.E.2d 487 (1964). 

Joinder of Employer with Employee. 

Where the death is caused by the negli- 

gence of an employee while acting within 
the scope of his authority the employer 
may be joined as a defendant under the 
doctrine of respondeat superior. Brown 
v. Southern R.R., 202 N.C. 256, 162 S.E. 
613 (1932). 

Joinder of Joint Tort-Feasor as Party 

Defendant.—One of several defendants, in 
an action for wrongful death arising out of 
a joint tort, may have still another joint 
tort-feasor brought in and made a party 
defendant for the purpose of enforcing 
contribution, although plaintiff’s right of 
action against such other tort-feasor, origi- 
nally subsisting, has been lost by the lapse 
of time. Godfrey v. Tidewater Power Co., 
293 N.C. 647, 27 S.E.2d 736 (1943). 
Where plaintiff sues defendant under 

this section, alleging that her intestate 
was killed by his negligence, defendant 
may not join as a joint tort-feasor under 
§ 1-240 a railway company by which the 
plaintiff's intestate was employed in inter- 
state commerce. Wilson v. Massagee, 224 
N.C. 705, 32 S.E.2d 335 (1944). 

The principle applied in Wilson v. Mas- 
sagee, 224 N.C. 705, 32 S.E.2d 335 (1944), 
was held to be the same, and the court 
adhered to its decision therein, in Bryant 
v. Atlantic Coast Line R.R., 248 N.C. 43, 
102 S.E.2d 393 (1958), involving a suit 
under the Federal Employers’ Liability 
Act against defendant railroad in which 

plaintiff was not permitted to join an ad- 
ditional defendant tort-feasor since there 
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was no common legal right in the actions 

against the two. 

IV. DISTRIBUTION OF RECOVERY. 

The North Carolina law is materially 
different from that of most states in that 
distribution is made, not to designated 
classes, but in accordance with the stat- 
ute of distribution. McCoy v. Atlantic 
Coast Line R.R., 229 N.C. 57, 47 S.E.2d 
532 (1948). 

Recovery Held in Trust.—The adminis- 

trator holds the amount recovered in trust 
for those that may be entitled thereto as 
distributees. Baker v. Raleigh & Gaston 
R.R., 91 N.C. 308 (1884); Avery v. Brant- 
ley, 191 N.C. .396, 131 S.E. 721 (1926); 
In re Ives’ Estate, 248 N.C. 176, 102 S.E.2d 
807 (1958). 

Existence of Beneficiaries Immaterial.— 
The existence of persons who would have 
been entitled to the recovery under former 
§ 28-149 [now see § 29-1 et seq.] was not 

a condition precedent to the right to bring 

the action. The purpose of the section is 

to give the action irrespective of who may 

become beneficiaries of the recovery. War- 
ner v. Western N.C.R.R., 94 N.C. 250 
(1886). See Davenport v. Patrick, 227 N.C. 
686, 44 S.E.2d 203 (1947); McCoy v. At- 
lantic Coast Line R.R., 229 N.C. 57, 47 
S.E.2d 532 (1949), holding that evidence as 
to the number of children left is inadmis- 

sible. 
The damages when recovered are not to 

be simply distributed, but disposed of as 
provided in case of intestacy, and the com- 
plaint need not allege that the intestate 
left next of kin. Warner v. Western 
N.C.R.R., 94 N.C. 250 (1886). 

Distribution When There Are No Next 

of Kin—In an action under this section 

for damages for negligently causing the 

death of the intestate, if there be no next 

of kin who are entitled to the recovery, 

under the statute of distributions, the re- 

covery goes to the University. Warner v. 

Western N.C.C.R., 94 N.C. 250 (1886). 

When Rights of Distributees Fixed.— 

Under this section the rights of the distrib- 

utees are fixed as of the time when the 

intestate died. Neill v. Wilson, 146 N.C. 

242, 59 S.E. 674 (1907). See Davenport 

v. Patrick, 227 N.C. 686, 44 S.E.2d 203 
(1947). 
Recovery Not Assets of Deceased’s Es- 

tate—Damages for a wrongful death are 

not assets of the estate available to credi- 

tors, but are to be disposed of according 

to the statute of distribution. Hines v. 

Foundation Co., 196 N.C. 322, 145 S.E. 

612 (1928). 
The provision that the recovery is not 
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to be applied as assets in the payment of 
debts or legacies extends to creditors of 
the intestate and not to creditors of the 
distributees. Neill v. Wilson, 146 N.C. 242, 
59 S.E. 674 (1907). 

The right of action for wrongful death, 
being conferred by statute at death, never 
belonged to the deceased, and the recovery 
is not assets in the usual acceptation of 
the term. Lamm v. Lorbacher, 235 N.C. 

728, 71 S.E.2d 49 (1952); In re Ives’ Es- 
tate, 248 N.C. 176, 102 S.E.2d 807 (1958). 

Not Subject to Widow’s Year’s Support. 
—The damages recovered are not subject 
to the widow’s year’s support, as such sup- 
port is not provided for “in this chapter” 
as specified by the section. Broadnax v. 
Broadnax, 160 N.C. 432, 76 S.E. 216 (1912). 

Contributory Negligence of One Bene- 
ficiary—In an action to recover for 
wrongful death of a 2%-year-old child, 
contributory negligence on the part of its 
mother is a bar to so much of the recovery 
as would accrue to her as a beneficiary of 
the child’s estate, but negligence of the 
child’s mother will not be imputed to the 
child’s father, and is no bar to the re- 
covery of the amount which would inure 
to his benefit as beneficiary of the child’s 
estate. Pearson v. National Manufacture 
& Stores Corp., 219 N.C. 717, 14 S.E.2d 
811 (1941). 

Statutory Beneficiary Not Entitled to 
Share in Recovery for Death Caused by 
His Negligence.—In cases instituted to 
recover damages for wrongful death, no 
beneficiary under the statute for whom re- 
covery is sought will be permitted to en- 
rich himself by his own wrong. The right 
of a person otherwise entitled to receive 
the money paid for wrongful death, or to 
share in the distribution of such a sum 
paid, will be denied where the death of 
the decedent was caused by such person’s 
negligence. In re Ives’ Estate, 248 N.C. 
176, 102 S.E.2d 807 (1958). 

Intestate was killed in a collision while 
riding as a passenger in an automobile 
owned and driven by her son. Intestate’s 
administrator and the son’s insurer ef- 
fected a settlement whereby the insurer 
paid the administrator a sum of money in 
consideration of the release by the admin- 
istrator of all claims and demands against 
the son and the insurer arising out of the 
accident. There was no finding of fact that 
the son was negligent, or that he knew 
of the settlement, and the release stated 
that all parties released denied liability; 

however, the son, although he aileged in 
his answer that he was not negligent and 
that the accident was caused solely by the 
negligence of the driver of the other auto- 
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mobile did not allege that he had brought 
suit or made any claim or demand against 
such driver for damage to his automobile, 
and offered no evidence at the hearing. 
It was held that public policy would not 
permit the son to share in the amount 
paid in settlement by his insurer. In re 
Ives’ Estate, 248 N.C. 176, 102 S.E.2d 807 
(1958). 

Distribution When Deceased Was Non- 
resident.— Where a person was domiciled 
in another state and was killed in this 
State, and an administrator sues in this 
State, the funds recovered must be dis- 
tributed under the laws of this State, 
though a prior administration had been 
taken out in the state of his domicile. 
Hartness v. Pharr, 133 N.C. 566, 45 S.E. 
901 (1903). See Hall v. Southern R.R., 
146 N.C. 345, 59 S.E. 879 (1907). 

Formerly, Payment of Hospital and 
Medical Expenses Was Unauthorized. — 
There was no provision in this section for 
payment of hospital and medical expenses 
out of a recovery until the section was 
amended by Session Laws 1959, c. 1136. 
In re Peacock, 261 N.C. 749, 136 S.E.2d 
91 (1964). 
Now Such Payment Is Limited by This 

Section.—This section, as amended in 1959 
authorizes payment for hospital and medi- 
cal expenses not exceeding $500.00. There- 
fore, in a case where an action has been 
brought for wrongful death and the jury 
has awarded an amount for such death, 
the limitation fixed in the statute for pay- 
ment of hospital and medical expenses 
would control. In re Peacock, 261 N.C. 
749, 136 S.E.2d 91 (1964). 

Allocation of Funds Received in Single 
Settlement for Wrongful Death and for 
Suffering Prior to Death.—See In re Pea- 
cock, 261 N.C. 749, 136 S.E.2d 91 (1964). 

Recovery under Federal Employers’ 
Liability Act——In an action to recover 
damages under the Federal Employers’ 

Liability Act, this State statute does not 
apply as to the distribution of the re- 
covery. Horton v. Seaboard Air Line R.R., 
175 N.C. 472, 95 S.E. 883 (1918), over- 
ruling. In re Stone, 173 N.C. 208, 91 S.E. 
852 (1917). 

V. ADMISSION OF DECLARATIONS. 

Rules of Evidence Changed—Amend- 
ment Applies to Prior Cases.—The 1919 
amendment to this section enlarging the 
rule of the admissibility of evidence of 
dying declarations to instances of wrong- 
ful death, does not change any vested 
rights, and is applicable in cases where 
such death was caused before its passage. 
This is a general statute changing the rule 
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of evidence, in which no one has a vested 
interest and which the law-making power 
can extend, alter or repeal at will. Wil- 
liams v. Randolph & C.R.R., 182 N.C. 267, 
108 S.E. 915 (1921). And this change is 
valid and constitutional. Tatham v. An- 
drews Mfg. Co., 180 N.C. 627, 105 S.E. 
423 (1920). 
What Declarations Permitted. — This 

section permits in evidence declarations of 
the act of killing and circumstances im- 
mediately attendant on the act, which con- 
stitute a part of the res gestae, uttered 
when the declarant was in actual danger 
of death, and made in full apprehension 
thereof, and when the death accordingly 
ensued. Tatham v. Andrews Mfg. Co., 180 
N.C. 627, 105 S.E. 423 (1920). 

As in criminal actions for homicide, the 
dying declarations of one whose wrong- 
ful death has been caused, to be admissible 
upon the trial of an action to recover 
damages for his wrongful death, must 
have been voluntarily made while the de- 
clarant was in extremis or under a sense 
of impending death, and must be confined 
to the act of killing and the attendant cir- 
cumstances forming a part of the res 
gestae. Dellinger v. Elliott Bldg. Co., 187 
N.C. 845, 123 S.E. 78 (1924). 
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Preliminary Facts Must Be Shown. — 
The dying declarations of a deceased per- 
son for whose death an action has been 
brought under this section are competent 
as evidence, provided the preliminary facts 
are made to appear. Southwell v. Atlantic 
Coastialine Rings 1e9bN, Ge sli 1277 S.E, 
361 (1925). Otherwise they are not admis- 
sible. Holmes v. Wharton, 194 N.C. 470, 
140 S.E. 93 (1927). 

Declarations Made before Occurrence 
of Accident—Where the declarant was 
fatally injured in an automobile accident, 
declarations made by him the night before 
and two days before undertaking the 
journey are not admissible as dying dec- 
larations. Gassaway v. Gassaway, 220 N.C. 
694, 18 S.E.2d 120 (1942). 
Testimony of Statement Held Inadmis- 

sible-—In a workmen’s compensation case, 
testimony of a statement by an officer 
shortly before his death from coronary 
occlusion that he “had had a time all the 
morning” arresting three men who re- 
sisted him, was incompetent as a dying 
declaration, not having been brought with- 
in the terms of this section. West v. 
North Carolina Dep’t of Conservation & 
Dev., 229 N.C. 232, 49 S.E.2d 398 (1948). 

§ 28-174. Damages recoverable for death by wrongful act. — The 
plaintiff in such action may recover such damages as are a fair and just compen- 
sation for the pecuniary injury resulting from such death. (R. C., c. 1, s. 10; 
1508-95c113,'s. 71 Code, s. 14999 Rewys: 603 C.S.,'s, 161.) 

Editor’s Note. — As to admissibility of 

evidence relating to damages recoverable 
for wrongful death, see 28 N.C.L. Rev. 
106. 

The jury assesses the value of the life 
of the decedent in solido, which is dis- 
bursed under the statute of distributions. 
Horton vy. Seaboard Air Line R.R., 175 
N.C. 472, 95 S.E. 883 (1918); Carpenter 
v. Asheville Power & Light Co., 191 N.C. 
130, 131 S.E. 400 (1926). 
No “Hard and Fast Rule” Prescribed.— 

The Supreme Court has not prescribed any 
“hard and fast rule’ by which to bind the 
jury in making the estimate of what sum 
should be given or to require them to 
make the assessment to damages in any 
particular way. Poe v. Raleigh & A. Air 
Line R-R., 141 N.C. 525, 54 S.E. 406 
(1906); Bryant v. Woodlief, 252 N.C. 488, 
114 S.E.2d 241 (1960). 
The action for wrongful death exists 

only by virtue of this and the preceding 
section, and the statutory provision must 
govern not only the right of action but 
also the rule for determining the basis and 
extent of recovery of damages therefor. 
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Lamm) ¥. Lorbacher, 235° N.C. 728.5 71 
S.E.2d 49 (1952). 

In North Carolina a right of action to 
recover damages for wrongful death is 
given by this section and § 28-173, and in 
this jurisdiction the action for wrongful 
death exists only by virtue of these stat- 
utes. In re Miles’ Estate, 262 N.C. 647, 138 

S.E.2d 487 (1964). 

Only Right to Compensation for Pecu- 
niary Loss Conferred.—This section leaves 
no room for sentiment. It confers a right - 

to compensation only for pecuniary loss. 
Scriven v. McDonald, 264 N.C. 727, 142 

S.E.2d 585 (1965). 

Question of Damages Is for Jury.—The 
court cannot instruct the jury in any case, 
when death by the wrongful act of the 
defendant is shown, that upon any state 
of facts it is their duty to render a verdict 
against the plaintiff, as “the reasonable 
expectation of pecuniary advantages from 
the continuance of the life of the de- 
ceased” is necessarily an inference of fact 
from all of the evidence and can only be 
drawn by the jury. Carter v. North Caro- 
lina R.R., 1389 N.C. 499, 52 S.E. 642 (1905). 
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Recovery Not Limited to Actual Pe- 
cuniary Loss.—It has been held by the 
Supreme Court, in several similar cases, 
that the statute does not limit the recov- 
ery to the actual pecuniary loss proved on 
the trial. Russell v. Windsor Steamboat 
Co., 126 N.C. 961, 36 S.E. 191 (1900). 

But exemplary or punitive damages are 
not recoverable in an action for wrongful 
death. Martin v. Currie, 230 N.C. 511, 53 
S.E.2d 447 (1949); Armentrout v. Hughes, 
947° N.C. 1631, 101 S.E.2d 793°(1958). 

This section does not provide for assess- 
ment of punitive damages nor the allow- 
ance of nominal damages in the absence 
of pecuniary loss. Hines v. Frink, 257 N.C. 
723, 127 S.E.2d 509 (1962); Scriven v. 
McDonald, 264 N.C. 727, 142 S.E.2d 585 
(1965). 

No damages are to be allowed as a sola- 
tium or a punishment. Kesler v. Smith, 66 
N.C. 154 (1872); Bradley v. Ohio River 
& C.R.R., 122 N.C. 972, 30 S.E. 8 (1898); 
Western Union Tel. Co. v. Catlett, 177 
Fed. 71 (4th Cir. 1910). 

This section does not contemplate so- 
latium for the plaintiff, nor punishment 
for the defendant. It is therefore in the 
nature of pecuniary demand, the only 
question being: How much has the plain- 
tiff lost by the death of the person injured? 
Armentrout v. Hughes, 247 N.C. 631, 101 

S.E.2d 793 (1958). 

This section restricts the recovery for 
malpractice to compensatory damages. 
Gray v. Little, 127 N.C. 304, 37 S.E. 270 
(1900). 

Nominal damages, entitling plaintiff to 
costs, are not recoverable under this sec- 
tion, in the absence of pecuniary loss in 
which recovery could be based. Armen- 
trout v. Hughes, 247 N.C. 631, 101 S.E.2d 
793 (1958). 

This section does not provide for the 
allowance of nominal damages in the ab- 
sence of pecuniary loss. Hines v. Frink, 
257 N.C. 723, 127 S.E.2d 509 (1962). 

The burden of proof is upon plaintiff to 
show pecuniary loss to the estate on ac- 
count of decedent’s death. Scriven v. Mc- 
Donald... 264-.N.C; 2727,,/4299.5.209).585 
(1965). 
Damages Sustained by Deceased in His 

Lifetime.—Where the injured person lived 
for 31 days, and thereafter died as a result 

of injuries, his personal representative 
could recover damages sustained by the 
injured person during his lifetime, and for 
the benefit of the next of kin the pecuniary 
injury resulting from death, the amounts 
recoverable being determinable upon sep- 
arate issues without overlapping. Hoke 
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v. Atlantic Greyhound Corp., 226 N.C. 332, 
38 S.E.2d 105 (1946). 

Recovery for Pain and Suffering and for 
Medical Expenses. — Recovery for pain 
and suffering and for hospital and medical 
expenses relate to a single cause of action 
and should be submitted upon a single is- 
sue of damages. Hoke v. Atlantic Grey- 
hound Corp., 226 N.C. 332, 38 S.E.2d 105 
(1946); In re Peacock, 261 N.C. 749, 136 

S.E.2d 91 (1964). 
Where a person is injured by the negli- 

gence of another, lives for a period of 
time, and thereafter dies as a result of the 
injuries, his personal representative may 
recover (1) as an asset of the estate, 
damages sustained by the injured person 
during his lifetime, including hospital and 
medical expenses, and (2) for the benefit 
of the next of kin, the pecuniary injury 
resulting from death, the amounts re- 
coverable being determinable upon sepa- 
rate issues. In re Peacock, 261 N.C. 749, 
136 S.E.2d 91 (1964). 

Pecuniary Loss Suffered by Relative Is 
Measure.—In estimating damages under 
this section, the question is, did the rela- 
tive suffer any pecuniary loss by reason 
of the fact that the deceased failed to live 
out his expectancy, and in determining it 
the jury must take into consideration the 
entire life, character, habits, health, ca- 
pacity, etc., of the deceased. Carter v. 
North Carolina R.R., 139 N.C. 499, 52 S.E. 
642 (1905). 

Under this section compensation for 
wrongful death is limited to “the pecuni- 
ary injury resulting from such death.” 
This phrase has remained unchanged 
since the section was enacted in 1869. In 
view of this restrictive language, the con- 
sideration of the jury should be confined 
to determining the amount of money the 
decedent would have earned during the 
period the jury find he would otherwise 
have lived, and, then, after deducting the 
probable cost of his ordinary living ex- 
penses, to ascertaining the present worth 

of the accumulation of such net earnings 
as the pecuniary value of the life of the 
decedent to his estate. This rule, though 
sometimes difficult of application, applies 
to all alike. Lamm v. Lorbacher, 235 N.C. 
728, 71 S.E.2d 49 (1952). 

Reasonable Expectation of Pecuniary 
Advantage.—The correct measure of the 
quantum of damages is the reasonable ex- 
pectation of pecuniary advantage from the 
continuance of the life of the deceased. 
Kesler v. Smith, 66 N.C. 154 (1872). 

The reasonable expectation of pecuniary 
advantage from the continuance of the 
life of the deceased must, in all cases, 
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guide the jury in determining the quantum 
of damages, to which end evidence as to 
the age, habits, industry, business, etc., of 

the deceased is indispensable. Burton v. 
Wilmington & W.R.R., 82 N.C. 504 
(1880). 

Net Present Pecuniary Worth of De- 
ceased.—The damages recoverable for the 
wrongful death of another negligently 
caused are the net present pecuniary worth 
of the deceased, to be ascertained by de- 
ducting the probable cost of his own living 
and his ordinary or usual expenses, from 

the probable gross income derived from 
his own exertions, based upon his life 
expectancy. Russell v. Windsor Steam- 
boat Co., 126 N.C. 961, 36 S.E. 191 (1900); 
Purnell v. Rockingham R.R., 190 N.C. 
573, 130°8.E. 313) (1925): Carpenter v. 
Asheville Power & Light Co., 191 N.C. 
130, 131 S.E. 400 (1926). See United States 
v. Brooks, 176 F.2d 482 (4th Cir. 1949); 
Lamm v. Lorbacher, 235 N.C. 728, 71 
S.E.2d 49 (1952); Caudle v. Southern Ry., 
242 N.C. 466, 88 S.E.2d 138 (1955). 

The present value of the net pecuniary 
worth of a deceased is the value of his net 
pecuniary worth in terms of a lump sum 

presently paid rather than when paid from 
time to time during the deceased’s life ex- 
pectancy. Caudle v. Southern Ry., 242 
N.C. 466, 88 S.E.2d 138 (1955). 

The measure of damages is the present 
value of the net pecuniary worth of the 
deceased, to be ascertained by deducting 

the cost of his own living and expenditures 
from the gross income, based upon his life 

expectancy. Bryant v. Woodlief, 252 N.C. 
488, 114 S.E.2d 241 (1960). 

The total amount or net accumulated 
income, upon which the compensation is 
based, must be ascertained as of the time 
when, according to his expectancy, the in- 
testate would have died in due course of 
nature; but this total may be composed of 
many annual incomes of different amounts. 
The present value of that sum, whatever 

it may be, is what the jury should allow 
in the way of damages. Poe v. Raleigh & 
ee ime ines Rene ei4taN. Ch 6265445. b: 
406 (1906). 

Probable Gross Income Less Probable 
Expenses.—The measure of damages in an 
action for wrongful death is the present 
worth of the pecuniary loss suffered by 
those entitled to the distribution of the re- 
covery, which is to be measured by the 
probable gross income of the deceased 

during his life expectancy less the probable 
cost of his own living and usual or or- 
dinary expenses. Hanks v. Norfolk & 
MRR 4 2300. Creare 5aeS, Red we 717 
(1949). 

107 

Cu. 28. ADMINISTRATION ACTIONS § 28-174 

The measure of damages for wrongful 
death is the present value of the accumula- 
tions of income which would have been 
derived from the decedent’s own exertions, 
after deducting the probable cost of living 
and ordinary expenses, based upon dece- 
dent’s life expectancy. Rea v. Simowitz, 

226. N.G. 379,138. S:H.2d 194. (1946). See 

Journigan v. Little River Ice Co., 233 N.C. 
180, 63 S.E.2d 183 (1951); Caudle v. 
Southern Ry., 242 N.C. 466, 88 S.E.2d 138 
(1955). 

In ascertaining damages for wrongful 
death the jury may take into consideration 
the age, health and expectancy of life of 

the deceased, his earning capacity, his hab- 
its, his ability and skill, the business in 
which he was employed and the means he 
had for earning money, the end of it all 
being to enable the jury fairly to arrive at 
the net income which the deceased might 
reasonably be expected to earn from his 
own exertions, had his death not ensued, 

and thus assess the pecuniary worth of 
the deceased to his family, had his life not 
been cut short by the wrongful act of the 
defendant. Journigan v. Little River Ice 

Cos 233) IN. C2180) 632 SiH 2dets3) 1 (1951): 
United States v. Brooks, 176 F.2d 482 
(4th Cir. 1949); Lamm vy. Lorbacher, 235 
N.C. 728, 71 S.E.2d 49 (1952). See Caudle 
v. Southern Ry., 242 N.C. 466, 88 S.E.2d 
138 (1955). 
Ascertainment of Necessary Living Ex- 

penses.—In an action for wrongful death, 
the jury, in ascertaining the probable cost 
of deceased’s necessary living expenses 
during the period of his life expectancy, 
may take into consideration the deceased’s 

age and manner of living. Caudle v. South- 
Cllaah Va 4 lee NGC 466 6 SSo to bd: 138 
(1955). 

Ascertainment of Life Expectancy.—In 
an action for wrongful death, the jury in 
ascertaining the life expectancy of the de- 
ceased may take into consideration the 
mortuary tables, as evidence, along with 
other evidence as to his health, constitu-. 
tion, and habits. Caudle v. Southern Ry., 
242 N.C. 466, 88 S.E.2d 138 (1955). 
What Expenses to Be Deducted.—In 

ascertaining the net earnings the jury 
should deduct only the reasonably neces- 
sary personal expenses of the deceased, 

taking into consideration his age, manner 

of life, business calling or profession, etc., 
and the amount spent for his family, or 
those dependent upon him should not be 
deducted. Carter v. North Carolina R.R., 
139 N.C. 499, 52 S.E. 642 (1905). 
The measure of damages for the wrong- 

ful killing of a mother of children is the 
value of her labor or the amount of her 
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earnings if she had lived out her expec- 

tancy, without regard to the number of her 

children and the intellectual and moral 

training she might have given them. Brad- 

ley v. Ohio River & C.R.R. 122 N.C. 972; 

30 S.E. 8 (1898). 
The value of the life before twenty-one 

as well as after twenty-one years of age 

is recoverable. Gurley v. Southern Power 

Co., 172 N.C. 690, 90 S.E. 943 (1916). 

Wrongful Death of Child—The mean- 

ing of damages, in the case of the wrong- 

ful death of a child is the same as in the 

case of an adult. The difficulty is in the 

application. Russell v. Windsor Steamboat 

Co., 126 N.C. 961, 36 S.E. 191 (1900). See 

Gurley v. Southern Power Co., 172 N.C. 

690, 90 S.E. 943 (1916); Scriven v. Mc- 

Donald; 264 «NIC. 9727, 148 S.E.2d 585 

(1965). 

Where deceased was a mentally retarded 

boy of eleven shown by the evidence to be 

one who would continue to be a dependent 

person rather than a person capable of 

earning a livelihood, no pecuniary loss was 

shown and an involuntary nonsuit should 

have been granted. Scriven v. McDonald, 

264 N.C. 727, 142 S.E.2d 585 (1965). 

In estimating the pecuniary value of a 

child to her next of kin, the jury could 

take into consideration all the probable or 

even possible benefits which might result 

to them from her life, modified, as in their 

estimation they should be, by all the 

chances of failure and misfortune. Russell 

v. Windsor Steamboat Co., 126 N.C. 961, 

36 S.E. 191 (1900). 

Mental Anguish and Loss of Services 

Not to Be Considered—Where the plain- 

tiff brings an action, under § 28-173, as 

administrator of his child, his recovery is 

limited to the value of the life, and he is 

not entitled to any damages for mental 

anguish in this form of action, nor for the 

loss of the services of his child. Byrd v. 

Southern Express Co., 139 N.C. 273, 51 

Se OWES @ LIS 
Estimating Life Expectancy of Child.— 

In an action for the wrongful death of 

a child nine years of age the rule for 

measuring damages is that expectancy of 

life may be determined by the jury based 

upon the constitution, health and habits of 

the infant, and where the jury was so in- 

structed, it was not error for the court in 

illustrating the rule to use the figures 

fifty and twenty in referring to life ex- 

pectancy. Rea v. Simowitz, 226 NICS 379} 

38 S.E.2d 194 (1946). 

Evidence of Retirement Income. — The 

retirement income which a deceased was 

receiving at the time of his death is prop- 

erly shown in evidence on the question of 

108 

Cu. 28. ADMINISTRATION—ACTIONS 
§ 28-174 

damages in an action for wrongful death, 

since such retirement income is earned by 

an employee as the result of his previous 

labors, and evidence that the deceased was 

earning such income is alone sufficient 

basis for the admeasurement of damages. 

Bryant v. Woodlief, 252 N.C. 488, 114 

S.E.2d 241 (1960). 
Evidence Held Competent in General.— 

In an action for wrongful death, evidence 

relating to the age, health and life expec- 

tancy of deceased, his earning capacity, his 

habits, his ability and skill, the business 

in which he was employed and the means 

he had of earning money is competent. 

Hanks v. Norfolk & W.R.R., 230 N.C. 179, 

52 S.E.2d 717 (1949). See Kesler v. Smith, 

66 N.C. 154 (1872); Burton v. Wilming- 

ton’ & W:R.R., 82° N.G.' 504. 1880); Poe 

y. Raleigh & A. Air Line R.R., 141 NG. 

525, 54 S.E. 406 (1906); Hicks v. Love, 

01 N.C. 773, 161 S.E. 394 (1931). 

As a basis on which to enable the jury 

to make their estimate of damages, it is 

competent to show, and for them to con- 

sider, the age of the deceased, his pros- 

pects in life, his habits, his character, his 

industry and skill, the means he had for 

making money, the business in which he 

was employed—the end of it all being to 

enable the jury to fix upon the net in- 

come which might be reasonably expected 

if death had not ensued, and thus arrive 

at the pecuniary worth of the deceased to 

his family. You do not undertake to give 

the equivalent of human life. You allow 

nothing for suffering. You do not attempt 

to punish the defendant, but you seek to 

give a fair, reasonable pecuniary worth of 

the deceased to his family. Bryant  v. 

Woodlief, 252 N.C. 488, 114 S.E.2d 241 

(1960). 
Evidence Held Inadmissible——In an ac- 

tion for wrongful death it is error to per- 

mit plaintiff administratrix to testify that 

intestate, who was her husband, had just 

come out of military service, as to the 

length of time he had been in the ser- 

vice, that they had a child two years old 

at the time of his death, and that she 

lost the home place to the mortgage people 

after his death, and that she paid his hos- 

pital and doctors’ bills and burial expenses. 

Journigan v. Little River Ice Co. 283 NG 

180, 63 S.E.2d 183 (1951). 

The admission of testimony that the 

deceased had a 200-acre farm, a comfort- 

able home, and plenty for his family to 

eat and wear, was not error. Hicks v. 

Love, 201 N.C. 773, 161 S.E. 394 (1931). 

The inventory of the estate of the de- 

ceased showing the salary due him at the 

time of death and the present action for 

w or 
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wrongful death as the total assets of the 
estate is competent as an aid to the jury 

in arriving at a proper estimate of the pe- 

cuniary worth of the decedent to those 
entitled to the distribution of the recov- 
ery. Hanks v. Norfolk & W.R.R., 230 N.C. 
179, 52 S.E.2d 717 (1949). 

Evidence Showing Attitude of Deceased 
towards His Family.—In an action for 
wrongful death the verified complaint in 
an action theretofore instituted by de- 
ceased against his wife for absolute di- 

vorce, alleging that he and his wife had 

entered into an agreement respecting cus- 
tody and support of the minor children 
of the marriage, and setting forth the 
agreement, was competent upon the issue 

of damages to show the attitude of the de- 
ceased toward his family. Hanks v. Nor- 

folk & W.R.R., 230 N.C. 179, 52 $.E.2d 

717 (1949). 
Authenticated copies of court records 

showing that deceased was sentenced for 
nonsupport of his minor children, with 
sentence suspended on condition that he 
pay a stipulated sum weekly for their 
support, was held competent on the issue 
of damages, since it imported more than a 
single act of dereliction and revealed a 
serious defect of character. Hanks v. Nor- 
folk & W.R.R., 230 N.C. 179, 52 S.E.2d 
717 (1949). 
A complaint and order for temporary 

alimony which had not been served on de- 
ceased because of his death were properly 
excluded. Hanks v. Norfolk & W.R.R., 
230 N.C. 179, 52 S.E.2d 717 (1949). 

Evidence as to Number of Children In- 
admissible—In an action for death under 
this section, evidence of the number of 
children left by the deceased is inadmis- 
sible as irrelevant and calculated to mis- 
lead the jury. Kesler v. Smith, 66 N.C. 
154 (1872). See McCoy v. Atlantic Coast 
tems Re 229) INC 57 47 Sibezdinos2 

(1948). 
Annuity Act Not to Be Considered—In 

estimating the damages under this sec- 
tion the court should not permit the jury 
to consider the provisions of § 8-47 (the 
Annuity Act) for the purposes of as- 
certaining the present value of intestate’s 
life. Poe v. Raleigh & A. Air Line R.R., 
141 N.C. 525, 54 S.E. 406 (1906). 

Evidence of the pecuniary state of de- 
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fendant is irrelevant in an action for 
wrongful death, and objection was prop- 
erly sustained to a question asked defend- 
ant as to the amount of land he owned. 
Martin v. Currie, 230 N.C. 511, 53 $.B.2d 
447 (1949). 

Instructions Must Be Specific—The in- 

struction for the determination of the 
quantum of damages must be so specific 
as to contain an explanation of the con- 

sideration to be given to the whole evi- 
dence in fixing the worth of the life. An 
error due to such a defect will not be 
cured by the judge’s reducing the amount 
of damages assessed. Burton v. Wilming- 
ton & W.R.R., 82 N.C. 504 (1880). 

Instruction as to Necessity for Showing 
Amount of Earnings.——Where the evidence 
disclosed that deceased was a young man 
18 years of age, of sober and industrious 
habits, that at the time of his death he 
was a newspaper photographer of skill and 
ability, and the court correctly instructed 
the jury as to the method of ascertaining 
the present net worth of deceased to his 
family, the refusal of a requested instruc- 
tion that since the administrator had not 
shown the amount of any earning on the 
part of the deceased, the jury should not 
speculate as to what his earnings had been, 
is not error. Queen City Coach Co. v. Lee, 
218 N.C. 320, 11 S.E.2d 341 (1940). 

Instructions as to Net Pecuniary Worth. 
—Failure of instructions to sufficiently ex- 
plain to the jury that its award should be 
the present value of the net pecuniary 
worth over the period of life expectancy is 
prejudicial error. Caudle v. Southern Ry,., 
242 N.C. 466, 88 S.E.2d 138 (1955). 

Applied in Graham v. Atlantic Coast 

Line R.R., 240 N.C. 338, 82 S.E.2d 346 
(1954); Burkey v. Kornegay, 261 N.C. 
513, 135 S.E.2d 204 (1964). 

Cited in Hines v. Foundation Co., 196 
N.C. 322, 145 S.E. 612 (1928); Wise v. 
Hollowell, 205 N.C. 286, 171 S.E. 82 
(1933); McClamroch v. Colonial Ice Co., 
217 N.C. 106, 6 S.E.2d 850 (1940); United 
States v. Atlantic Coast Line R.R., 64 F. 

Supp. 289 (E.D.N.C. 1946); Gray v. Caro- 

lina & N.W. Ry., 243 N.C. 107, 89 S.E.2d 
807 (1955); In re Ives’ Estate, 248 N.C. 
176, 102 S.E.2d 807 (1958); Mozingo v. 
Consolidated Constr. Co., 171 F. Supp. 396 

(E.D. Va. 1959). 

§ 28-175. Actions which do not survive.—The following rights of action 

do not survive: 

(1) Causes of action for libel and for slander, except slander of title. 

(2) Causes of action for false imprisonment. 

(3) Causes where the relief sought could not be enjoyed, or granting it would 

be nugatory after death. (1868-9, c. 113, s. 64; Code, s. 1491; Rev., s. 

15751915, ¢/387C. S-,’s.. 1625 1965,'c.'631.) 
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§ 28-176 

Cross Reference.—As to abatement of 
actions, see § 1-74. 

Editor’s Note.—This section formerly 
contained an additional provision to the 
effect that “injuries to the person, where 
such injury does not cause the death of the 
injured party” shall not survive. But this 
provision was omitted by the 1915 amend- 
ment. See note to § 28-172. 

Public Laws of 1915, ch. 38, which 
amended the survival statutes (now this 
section and § 28-172) by striking out “or 
other injuries to the person, where such 
injury does not cause death of the injured 
party” from the exceptions to the causes 
of action which survive, has the effect of 
prescribing that causes of action for 
wrongful injury do survive the death of 
the injured party. Hoke v. Atlantic Grey- 

Cu. 28. ADMINISTRATION—-ACTIONS § 28-178 

hound Corp., 226 N.C. 332, 38 S.E.2d 105 
(1946). 
The 1965 amendment deleted the words 

“and assault and battery” formerly ap- 
pearing at the end of subdivision (2). 

For note on libel by will, see 33 N.C.L. 
Rev. 146 (1954). 

In General.—Except as specified in this 
section, an action originally maintainable 
by or against a deceased person is now 
maintainable by or against his personal 
representative. Suskin v. Maryland Trust 
Co., 214° N.C.347, 199: SiH 276"(1938)5 

Applied in Neal v. Associates Discount 
Corp., 260 N.C. 771, 133 S.E.2d 699 (1963). 

Cited in Hardison vy. Gregory, 242 N.C. 
324, 88 S.E.2d 96 (1955); Paschal v. 
Autry, 256 N.C. 166, 123 S.E.2d 569 (1962). 

§ 28-176. To sue or defend in representative capacity. — All actions 
and proceedings brought by or against executors, administrators or collectors, 
upon any cause of action or right to which the estate is the real party in interest, 
must be brought by or against them in their representative capacity. (1868-9, c. 
Li3ss.7 93, Code,s Win / ews sa OSs Co atsm Gay 

Cross References. — As to joinder of 
beneficiary, see § 1-63. As to when heirs 

and devisees are necessary parties, see 
§ 28-87. 

Heirs and Next of Kin as Parties—The 
heirs and next of kin have no right to be 
made parties to an action on an account 
against a personal representative, although 
they allege collusion between the plaintiff 
and the representative. Byrd v. Byrd, 117 
N.C, 528,23) S:E.) 324 (1895): 

Application to Administrator d.b.n. — 
The provisions of this section apply to 
suits brought by administrator de bonis 
non, as well as to original administrator, 
and are mandatory. There is no middle 
ground. Rogers v. Gooch, 87 N.C. 442 
(1882). 
There is no statutory authority for a 

foreign executor or administrator to come 
into our courts and prosecute or defend an 
action in his representative capacity. Can- 
non v. Cannon, 228 N.C. 211, 45 S.E.2d 
34 (1947); Brauff v. Commissioner of 

Revenue; 251 N.C. 4524501195. F.o0 1620 
(1959). 

This section is silent as to any distinc- 
tion between a resident and a foreign 
personal representative. Franklin yv. Stan- 
dard Cellulose Prods., Inc., 261 N.C. 626, 
135 S.E.2d 655 (1964). 

Action against Nonresident Motorist’s 
Personal Representatives Is Authorized as 
Exception.—An action authorized by § 1- 
105, as amended in 1953 to allow service of 
process upon the executor or administrator 

of a nonresident motorist, is an exception 

to the general rule stated in Cannon y. 
Cannon, 228 N.C. 211, 45 S.E.2d 34 (1947). 
Franklin v. Standard Cellulose Prods., 
Inc., 261 N.C. 626, 135 S.E.2d 655 (1964). 

Action to collect note payable to de- 
cedent and maturing before his death must 
be instituted by the representative of his 
estate in his representative capacity. Can- 
non v. Cannon, 228 N.C. 211, 45 SiBi3d 
34 (1947). 

Cited in Harrison v. Carter, 226 N.C. 36, 
36 §.E.2d 700, 164 A.L.R. 697 (1946). 

§ 28-177. Service on or appearance by one binds all.—In actions 
against several executors, administrators or collectors, they are all to be considered 
as one person, representing the decedent; and if the summons is served on one 
or more, but not all, the plaintiff may proceed against those served, and if he re- 
covers, judgment may be entered against all. (1868-9, c. 113, s. 81; Code, s. 1508: 
Rev iSelonaC on seiGoy) 

§ 28-178. When creditors may sue on claim; execution in such ac- 
tion.—An action may be brought by a creditor against an executor, administra- 
tor or collector on a demand at any time after it is due, but no execution shall is- 
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sue against the executor, administrator or collector on a judgment therein against 

him without leave of the court, upon notice of twenty days and upon proof that 

the defendant has refused to pay such judgment its ratable part, and such judg- 

ment shall be a lien on the property of the defendant only from the time of such 

leave granted. (1868-9, c. 113, s. 82; Code, s. 1509; Rev., s. tole On 5.175160. ) 

Cross Reference.—See § 28-114. 

Any Court May Entertain Suit to Es- 
tablish Claim.—In construing this section, 

it was decided at a very early day after 
its enactment that any court having juris- 
diction of the amount sued for could en- 
tertain the suit of the creditor so far as 
to establish his claim and give him judg- 
ment therefor. Heilig v. Foard, 64 N.C. 
710 (1870); Vaughn v. Stephenson, 69 N.C. 
212 (1873); Shields v. Payne, 80 N.C. 291 
(1879); Hoover v. Berryhill, 84 N.C. 132 

Jurisdiction for Breach of Contract. — 
The superior court in term has, under this 
section, jurisdiction of an action by a credi- 
tor against an administrator for breach of 
a contract made by his intestate. Shields 
v. Payne, 80 N.C. 291 (1879). 

What Court May Grant Leave to Issue 
Execution— The court which, under this 
section, may grant leave to issue execution 
is the court which has jurisdiction of pro- 
bate matters, and no other court. Vaughn 
v. Stephenson, 69 N.C. 212 (1873). 

(1881). 

§ 28-179. Service by publication on executor without bond.—When- 

ever process may issue against an executor who has not given bond, and the same 

cannot be served upon him by reason of his absence or concealment, service of 

such process may be made by publication in the manner prescribed in other civil 

actions. (1868-9, c. 113, s. 94; Code, s. 1523; Rev., s. 163; C. Sy eta0/.) 

§ 28-180. Execution by successor in office.—Any executor, adminis- 

trator or collector may have execution issued on any judgment recovered by any 

person who preceded him in the administration of the estate, or by the decedent, 

in the same cases and the same manner as the original plaintiff might have done. 

(1868-9, c. 113, s. 84; Code, s. 1513; Rev., s. 164; C. 5S., s. 168.) 

§ 28-181. Action to continue, though letters revoked.—In case the 

letters of an executor, administrator or collector are revoked, pending an action 

to which he is a party, the adverse party may, notwithstanding, continue the ac- 

tion against him in order to charge him personally. If such party does not elect 

so to do, within six months after notice of such revocation, the action may be 

continued against the successor of the executor, administrator or collector in the 

administration of the estate, in the same manner as in case of death. (1868-9, c. 

113, s. 85; Code, s. 1514; Rev., s. 165; C.S., s. 169.) 

Cited in Harrison v. Carter, 226 N.C. 
36, 36 S.E.2d 700, 164 A.L.R. 697 (1946). 

ARTICLE 20. 

Representative’s Powers, Duties and Liabilities. 

§ 28-182. Representative may maintain appropriate suits and pro- 

ceedings.—Executors, administrators or collectors may maintain any appropri- 

ate action or proceeding to recover assets, and to recover possession of the real 

property of which executors are authorized to take possession by will; and to re- 

cover for any injury done to such assets or real property at any time subsequent 

to the death of the decedent. (1868-9, c. 113, s. 73; Code, s. 1501; Rev. s. 159; 

GeSiis7 170:) 
Cross Reference.—As to discovery of 

assets, see §§ 28-69 to 28-72. 
Recovery of Realty by Administrator 

d.b.n., c.t.a—Where an executor is enti- 
tled, under this section, to the possession 
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of the land, his successor, an administrator 

de bonis non, cum testamento annexo, is 

entitled to the same rights and remedies 
as his predecessor in office. Smathers v. 
Moody, 112 N.C. 791, 175 S.E. 532 (1893). 



§ 28-183 Cu. 28. ADMINISTRATION—PoweErs § 28-185 

§ 28-183. Representative may purchase for estate to prevent loss. 
—At any auction sale of real property belonging to the estate, the executor, ad- 
ministrator or collector may bid in the property and take a conveyance to him- 
self as executor, administrator or collector for the benefit of the estate when, in 
his opinion, this is necessary to prevent a loss to the estate. (1868-9, c. 113, s. 77; 
Code s.1505; Revs; 80s CaSiusal fle) 

Section Applies in Sale of Realty Only. of personalty. Woody v. Smith, 65 N.C. 
—This section authorizes the representa- 116 (1871). 
tive to bid at the sale of realty only. Hence Cited in Pearson v. Pearson, 227 N.C. 
the nonstatutory rule that a representative 31, 40 S.E.2d 477 (1946); Davis v. Jenkins, 
cannot bid at his own sale applies in sales 236 N.C. 283, 72 S.E.2d 673 (1952). 

§ 28-184. Representatives hold in joint tenancy.—E very estate vested 
in executors, administrators or collectors, as such, shall be held by them in joint 
tenancy. (1868-9, c. 113, s. 74; Code, s. 1502; Rev., s. 166; C. S., s. 172.) 

§ 28-184.1. Exercise of powers of joint personal representatives by 
one or more than one. — (a) As used in this section, the term “personal rep- 
resentatives” includes executors, administrators, administrators c.t.a., administra- 
tors d.b.n., collectors, and testamentary trustees. 

(b) Ifa will expressly makes provision for the execution of any of the powers 
of personal representatives by all of them or by any one or more of them, the pro- 
visions of the will govern. 

(c) If there is no governing provision in the will, personal representatives may, 
by written agreement signed by all of them and filed with and approved by the 
clerk of superior court of the county in which such personal representatives quali- 
fied, provide that any one or more of the following powers of personal representa- 
tives may be exercised by any designated one or more of them: 

(1) Open bank accounts and draw checks thereon ; 
(2) Subject to the provisions of G.S. 105-24, enter any safe-deposit box of 

the deceased or any safe-deposit box rented by the personal representa- 
tive or representatives ; 

(3) Employ attorneys and accountants ; 
(4) List property for taxes and prepare and file State, municipal and county 

tax returns; 
(5) Collect claims and debts due the estate and give receipts therefor ; 
(6) Pay claims against and debts of the estate; 
(7) Compromise claims in favor of or against the estate; 
(8) Have custody of property of the estate. 

(d) The voting of corporate shares of stock is governed by the provisions ot 
G.S. 55-69 (f). 

(e) Subject to the provisions of subsections (b), (c) and (d) of this section, 
all other acts and duties must be performed by both of the personal representa- 
tives if there are two, and by a majority of them if there are more than two. 

(f{) No personal representative shall be relieved of liability on his bond or 
otherwise by entering into any agreement under this section. (1959, c. 1160.) 

Cross Reference.—As to person named 
as executor failing to qualify or renounce, 
see § 28-16. 

§ 28-185. Representatives liable for devastavit. — The executors and 
administrators of persons who, as rightful executors or as executors in their own 
wrong, or as administrators, shall waste or convert to their own use any estate or 
assets of any person deceased, shall be chargeable in the same manner as their 
testator or intestate might have been. (1868-9, c. 113, s. 68; Code, s. 1495; Rev., 
Si1O/ steams filo.) 
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§ 28-186. Nonresident executor to appoint process agent. — A non- 
resident qualifying in the State as an executor shall at or before the time of his 
qualification appoint in writing a resident agent in the county of his qualification, 
on whom may be served citations, notices, and all processes required by law to 
be served on such executor. The executor shall file the appointment with the clerk 
in the county of his qualification. All citations, notices, and other processes served 
on such process agent shall be as effective as if served on the executor, but the re- 
turn date shall not be sooner than ten days from the date of the issuance of the 
citation, notice, or process. No letters testamentary shall be granted to an executor 
until the appointment of the process agent has been filed with the clerk, and the 
clerk shall have properly recorded and indexed said appointment. (1917, c. 198, 
ssibye pas. CL ocpall74:.1955, e481.) 

Cross References.——As to appointment 
of executors, etc., see § 28-29 et seq. As 

dent executrix to appoint a process agent 
as required by this section is sufficient 

to when nonresident executor may give 
bond after one year and then be entitled 
to rights, etc., of resident executor, see § 
28-36. As to when no bond is required of 
executor of nonresident when executor has 
power to convey, see § 28-37. 

Noncompliance as Ground for Removal. 

ground under § 28-32 for her removal. In 
re Brauff’s Will, 247 N.C. 92, 100 S.E.2d 
254 (1957). 

Applied in Brauff vy. Commissioner of 
Revenue, 251 N.C. 452, 111 S.E.2d 620 
(1959); In re Marks’ Estate, 259 N.C. 332, 
130 S.E.2d 678 (1963). 

—The failure and refusal by a nonresi 

§ 28-187. Executor removing from State to appoint process agent. 
—When a resident executor removes from the State, he shall, before removing or 
within thirty days thereafter, appoint a process agent in the manner as provided 
in the case of a nonresident, and upon failure to make the appointment within 
thirty days, the clerk shall remove him and appoint an administrator with the 
will annexed. (1917, c. 198, s.4;C.S., s. 175; 1955, c. 521.) 

§ 28-188. Nonresident’s failure to obey process ground for removal. 
—The clerk may remove any nonresident executor who fails or refuses to obey 
any citation, notice or process served on the process agent appointed as provided 
in §§ 28-186, 28-187, and appoint a resident. (1917, c. 198, s. 5; C. S., s. 176; 
1955, c. 470.) 

§ 28-189. Power to renew obligation; no personal liability. — When- 
ever a decedent is a maker, a surety, an indorser, or a guarantor of any note, 
bond or other obligation for the payment of money which is due at his death, or 
thereafter becomes due prior to the settlement of his estate, such obligation may 
be renewed under the following conditions: 

(1) The executor, administrator or collector of the decedent’s estate may exe- 
cute in his official capacity a new obligation, in the same capacity as 
decedent was obligated, for an amount equal to or less but not greater 
than the sum due on the original obligation, which shall be in lieu of 
the original obligation of decedent, whether made payable to the original 
holder or another ; and the executor, administrator or collector may re- 
new the obligation from time to time, and it shall bind the decedent’s 
estate in the same manner and to the same extent as the original obli- 
gation; but the maturity of the obligation or any renewal thereof by the 
executor, administrator or collector shall not extend beyond a period 
of two years from the qualification of the original executor, administra- 
tor or collector, except as hereinafter provided. 

(2) If the court finds that it is for the best interest of the estate that the ma- 
turity of any such obligation be extended beyond two years from the 
qualification of the original executor, administrator or collector, the 
court in its discretion may authorize the executor, administrator or 
collector to renew the obligation for such additional period as the court 
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may deem best. This additional period shall be for not more than two 
years unless the time for final settlement of the estate is extended, in 
which case, subdivision (3), below, applies. 

(3) When the time for final settlement of the decedent’s estate has been ex- 
tended from year to year for a longer period by order of the clerk of the 
superior court, approved by the resident judge of the superior court, 
the obligation may likewise be further extended, but not beyond the 
period authorized by the court for the final settlement of the decedent's 
estate. 

(4) No obligation executed under this section shall bind the executor, admin- 
istrator or collector personally. (1925, c. 86; 1933, cc. 161, 196, 498.) 

Local Modification—Mecklenburg, Pam- vey of the 1933 amendment to this section, 
ihfetos ORES ee MiD ace ee see 11 N.C.L. Rev. 264. For review of this 

Editor’s Note.—For a descriptive sur- section, see 4 N.C.L. Rev. 18. 

§ 28-190. Continuance of farming operations of deceased persons. 
—When any person shall die while engaged in farming operations, his executor 
or administrator shall be authorized to continue such farming operations until the 
end of the current calendar year, and until all crops grown during that year are 
harvested: Provided, that only the net income from such farming operations shall 
be assets of the estate, and any indebtedness incurred in connection with such 
farming operations shall be a preferred claim as to any heir, legatee, devisee, dis- 
tributee, general or unsecured creditor of said estate. Nothing herein contained 
shall limit the powers of an executor under the terms of a will. (1935, c. 163.) 

Quoted in Poindexter v. First Nat'l 
Bank, 244 N.C. 191, 92 S.E.2d 773 (1956). 

ARTICLE 21. 

Construction and Application of Chapter. 

§ 28-191. Where no time specified, reasonable time allowed; ex- 
tension.—If no length of notice, or no time for the doing of an act, is stated in 
this chapter, the time shall be reasonable, and in any case it may be enlarged by 
the clerk from time to time, or by the judge of the superior court, on application 
to him or on appeal to him from the clerk. (1871-2, c. 213, s. 16; Code, s. 1463; 
Revs 160s Co sly sa) , 

§ 28-192. Powers under will not affected. — Nothing in this chapter 
shall be construed to affect the discretionary powers, trusts and authorities of an 
executor or other trustee acting under a will, provided creditors be not delayed 
thereby nor the order changed in which by law they are entitled to be paid. (R. 
C.,cn46ise012; 13% 1868-0) call 1359623. sGoders 1415; Reyvirsl70 = Grates 

178.) 
Cross Reference.—See §§ 28-117, 28-121 

and notes thereto. 

ARTICLE 22. 

Estates of Missing Persons. 

§§ 28-193 to 28-201: Repealed by Session Laws 1965, c. 815, s. 4. 
Cross Reference. — For present provi- 

sions as to estates of missing persons, see 
§§ 28A-1 to 28A-22. 
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Chapter 28A. 

Estates of Missing Persons. 

Sec. Sec. 
28A-1. Death not presumed from seven 28A-13. Distribution of property of absen- 

years’ absence; exposure to peril tee. 

to be considered. 28A-14. Additional limitations on account- 
28A-2. Action for receiver; contents of ing, distribution or making claim 

complaint; parties. by absentee. 
28A-3. Procedure on complaint. 28A-15. When claim of absentee barred. 
28A-4. Notice to interested persons. 28A-16. Laws of administration of estates 
28A-5. Service of notices. applicable. 
28A-6. Procedure after notice. 28A-17. Appointment of public adminis- 
28A-7. Property transferred to permanent trator as receiver for estate of 

receiver by order of judge; filing less than one thousand dollars. 
of inventory; recordation of or- 28A-18. Payment of insurance policies. 
der of transfer. 28A-19. Absentee insurance fund. 

28A-8. Powers and duties of permanent 28A-20. Provisions applicable to person 
receiver. held incommunicado in foreign 

28A-9. Search for absentee. country. 

28A-10. Claims against absentee. 28A-21. When agents’ acts binding on es- 
28A-11. Final finding and decree. tate of absentee. 
28A-12. Termination of receivership. 28A-22. Provisions of chapter severable. 

§ 28A-1. Death not presumed from seven years’ absence; exposure 
to peril to be considered.—(a) Death Not to Be Presumed from Mere Ab- 
sence.—In any action under this chapter, where the death of a person and the date 
thereof, or either, is in issue the fact that he has been absent from his place of resi- 
dence, unheard of for seven years, or for any other period, creates no presumption 
requiring the judge or the jury to find that he is now deceased. The issue shall 
be decided by the judge or jury as one of fact upon the evidence. 

(b) Exposure to Specific Peril to Be Considered.—If during such absence the 
person has been exposed to a specific peril of death, this fact shall be considered 
by the judge; or if there be a jury, shall be sufficient evidence to be submitted to 
the jury. (1965, c. 815, s. 1.) 

§ 28A-2. Action for receiver; contents of complaint; parties.—(a) 
Action for Receiver to Be Instituted in the Superior Court—If any person having 
an interest in any property in this State disappears and is absent from his place 
of residence and after diligent inquiry his whereabouts remains unknown to those 
persons most likely to know the same, for a period of thirty days or more, or is a 
person in the military service of the United States who has been officially reported 
as missing in action, anyone who would be entitled to administer the estate of such 
absentee if he were deceased, or any interested person, may commence a civil ac- 
tion and file a duly verified complaint in the superior court of either the county of 
such absentee’s domicile, or the county where any of his property is situated. 

(b) Contents of the Complaint—The complaint shall contain the following: 
(1) The name, age, occupation, and last known residence or address of such 

absentee ; 
(2) The date and circumstances of his disappearance ; 
(3) So far as known, a schedule of all his property within this State, includ- 

ing property in which he has an interest as tenant by the entirety, and 
other property in which he is co-owner with or without the right of 
survivorship ; 

(4) The names and addresses of the persons who would have an interest in 
the estate of such absentee if he were deceased; 
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(5) The names and addresses of all persons known to the complainant to claim 

an interest in the absentee’s property; and 

(6) A prayer, that ancillary to the principal action, a receiver be appointed 

by virtue of the provisions of this chapter to take custody and control 

of such property of the absentee and to preserve and manage the same 

pending final disposition of the action as provided in G.S. 28A-11. 

(c) Parties to the Action—The absentee, all persons who would have an inter- 

est in the estate of such absentee if he were deceased, all persons known to claim 

an interest in the absentee’s property, and all known insurers of the life of the ab- 

sentee shall be made parties to the action. A guardian ad litem shall be appointed 

for the absentee, and shall file an answer in his behalf. (1965, c. 815, s. 1.) 

§ 28A-3. Procedure on complaint.—Upon the filing of the complaint re- 

ferred to in G.S. 28A-2, the judge may for cause shown appoint a temporary re- 

ceiver to take charge of the property of the absentee to conserve it pending hearing 

on the complaint. Such temporary receiver shall qualify by giving bond in an 

amount and with surety approved by the judge and shall exercise only the powers 

specified by the judge. Within thirty days after the date of his appointment, he 

shall file an inventory of the property taken in charge. If a permanent receiver is 

appointed, the temporary receiver shall transfer and deliver to the permanent re- 

ceiver all property in his custody and control, less such only as may be necessary to 

cover his expenses and compensation as allowed by the judge, and shall file his 

final account, and upon its approval be discharged. If the prayer for a perma- 

nent receiver is denied, the temporary receiver shall transfer and deliver to those 

entitled thereto all property in his custody and control less such only as may be 

necessary to cover his expenses and compensation as allowed by the judge, and 

shall file his final account, and upon its approval be discharged. If the prayer for 

a permanent receiver is denied the expenses and compensation of the temporary 

receiver may in the discretion of the judge be taxed as costs of the action to be paid 

by the complainant, but if the judge finds that the complaint was brought in good 

faith and upon reasonable grounds, he may charge such costs against the property 

of the absentee. (1965, c. 815, s. 1.) 

§ 28A-4. Notice to interested persons.—Upon the filing of the inventory 

by the temporary receiver, the judge shall issue a notice reciting the substance of 

the complaint and the appointment and action of the temporary receiver. This 

notice shall be addressed to such absentee, to all persons who would have an inter- 

est in the estate of such absentee if he were deceased, to all persons alleged in the 

complaint to claim an interest in the absentee’s property, and to all whom it may 

concern. It shall direct them to file in the court within a time fixed by the judge 

4 written statement of the nature and extent of the interest claimed in the prop- 

erty, and to appear at a time and place named and show cause why a permanent 

receiver of the absentee’s property should not be appointed to hold and dispose of 

the property under the provisions of this chapter. The return day of the notice 

shall be not less than thirty nor more than sixty days after its date unless other- 

wise ordered by the judge. (1965, c. 815, s. 1.) 

§ 28A-5. Service of notices.—All notices required under this chapter shall 

be served on all parties to the action and on all other persons entitled to such no- 

tice in the manner now prescribed by G.S. 1-585 through G.S. 1-592, and in addi- 

tion thereto the absentee shall be served by publication once in each of four suc- 

cessive weeks in one or more newspapers in the county where the proceeding is 

pending, and one copy shall be posted in a conspicuous place upon each parcel of 

land shown in the temporary receiver’s inventory, and one copy shall be sent by 

registered or certified mail with return receipt requested to the last known address 

of such absentee. The judge may in his discretion cause other and further notice 

to be given within or without the county. (1965, c. 815; 3518) 
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§ 28A-6. Procedure after notice.—The absentee or any person entitled to 

notice as provided in G.S. 28A-4 may appear and show cause why a permanent 

receiver of the absentee’s property should not be appointed to hold and dispose of 

the property under the provisions of this chapter. The judge may, after the hear- 

ing, either dismiss the complaint and order that the property in the custody and 

control of the temporary receiver be returned to the persons entitled thereto or he 

may make a finding that the absentee disappeared as of a stated date and appoint 

a permanent receiver of the absentee’s property. PlGO Seca oles.) .) 

§ 28A-7. Property transferred to permanent receiver by order of 

judge; filing of inventory; recordation of order of transfer.—Upon the 

permanent receiver giving bond as required by G.S. 28A-16 and its approval by 

the judge, the judge shall order the temporary receiver to transfer and deliver 

to the permanent receiver custody and control of the absentee’s property, and 

the permanent receiver shall file with the court an inventory of the property re- 

ceived by him. A copy of this order as it affects any real property shall be issued 

by the judge and delivered to the permanent receiver who shall cause the same 

to be recorded in the office of the register of deeds of each county wherein such 

real property is situated. (1965, c. 815, s. 1.) 

§ 28A-8. Powers and duties of permanent receiver.—The permanent 

receiver shall under the direction of the judge administer the absentee’s property 

as an equity receivership with the following powers: 

(1) To take custody and control of all property of the absentee wherever 

situated, 

(2) To collect all debts due to the absentee and to pay all debts owed by 

him, 
(3) To bring and defend suits, 
(4) To pay insurance premiums, 

(5) With the approval of the judge in each instance, to continue to operate 

and manage any business enterprise, farm or farming operations, and 

to make necessary contracts with reference thereto, 

(6) With the approval of the judge in each instance, to renew notes and 

other obligations, obtain loans on life insurance policies, and pledge 

or mortgage property for loans necessary in carrying on or liquidating 

the affairs of such absentee, 

(7) With the approval of the judge in each instance, to partition property 

owned by the absentee and another as joint tenants or tenants in com- 

mon, with or without the right of survivorship; provided, in the case 

of property owned by the absentee and spouse as tenants by the en- 

tirety, such property may be partitioned only if the absentee’s spouse 

consents in writing to the partitioning, and, in the event of partition- 

ing, one half of the property or proceeds shall belong to the spouse © 

and one half shall belong to the receiver as property of the absentee, 

(8) With the approval of the judge in each instance to sell, lease, invest and 

reinvest any or all property, its income, or its proceeds, 

(9) To pay over or apply the proceeds of loans and sales of such portion, 

or all of the property or the income thereof as may be necessary for 

the maintenance and support of the absentee’s dependents ; and if the 

income from the property of the absentee is not sufficient to pay all his 

debts and to provide for the maintenance and support of his de- 

pendents, the permanent receiver may apply to the judge for an order 

to sell or mortgage so much of the real or personal property as may 

be necessary therefor; each such sale or mortgage shall be reported 

to the judge, and if approved and confirmed by the judge, the receiver 

shall execute the required conveyances or mortgages of such property 
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to the purchaser or lender upon his complying with the terms of sale 
or mortgage. 

The judge may, in his discretion, by written order modify, add to or subtract 
from the statutory powers granted in this section. (1965, c. 815, s. 1.) 

§ 28A-9. Search for absentee.—The judge shall by order direct the re- 
ceiver to make a search for the absentee. The order shall specify the manner in 
which the search is to be conducted in order to insure that, in the light of the cir- 
cumstances of the particular case, a diligent and reasonable effort be made to lo- 
cate the absentee. The order may prescribe any methods of search deemed ad- 
visable by the judge, but must require, as a minimum, the following: 

(1) Inquiry of persons at the absentee’s home, his last known residence, the 
place where he was last known to have been, and other places where 
information would likely be obtained or where the absentee would 
likely have gone; 

(2) Inquiry of relatives, friends and associates of the absentee, or other per- 
sons who should be most likely to hear from or of him; 

(3) Insertion of a notice in one or more appropriate papers, periodicals or 
other news media, requesting information from any person having 
knowledge of the absentee’s whereabouts; and 

(4) Notification of local, state and national offices which should be most likely 
to know or learn of the absentee’s whereabouts. (1965, c. 815, s. 1.) 

§ 28A-10. Claims against absentee.—Immediately upon the appointment 
of a permanent receiver under this chapter, the permanent receiver shall 
publish a notice addressed to all persons having claims against the absen- 
tee informing them of the action taken and requiring them to file their 
claims under oath with the permanent receiver. If any claimant fails to 
file his sworn claim within six months from the date of the first publica- 
tion of such notice, the receiver may plead this fact in bar of his claim. Such no- 
tice shall be published in the same manner as that now prescribed by statute 
(G.S. 28-47) for claims against the estate of a decedent. Any party in interest 
may contest the validity of any claim before the judge, on due notice given to the 
permanent receiver and the person whose claim is contested. (1965, c. 815, s. 1.) 

§ 28A-11. Final finding and decree.—(a) At any time, during the re- 
ceivership proceedings, upon application to the judge by any party in interest and 
presentation of satisfactory evidence of the absentee’s death, the judge may 
make a final finding and decree that the absentee is dead; in which event the 
decree and transcript of all of the receivership proceedings shall be certified to the 
clerk of the superior court for any administration as may be required by law 
upon the estate of a decedent, and the judge shall proceed no further except for 
the purposes hereinafter set forth in G.S. 28A-12, subdivisions (1) and (4); 
or 

(b) At any time during the receivership proceedings, upon application to the 
judge by any party in interest and presentation of satisfactory evidence of the 
absentee’s existence and whereabouts, except as provided in G.S. 28A-20, the 
judge may by decree revoke his finding that he is an absentee, and the judge shall 
proceed no further except for the purposes hereinafter set forth in G.S. 28A-12, 
subdivisions (2) and (4) ; or 

(c) After the lapse of five years from the date of the finding of disappearance 
provided for in G.S. 28A-6, if the absentee has not appeared and no finding and 
decree have been made in accordance with the provisions of either subsections 
(a) or (b) above, and subject to the provisions of G.S. 28A-14, the judge may 
proceed to take further evidence and thereafter make a final finding of such ab- 
sence and enter a decree declaring that all interest of the absentee in his prop- 
erty, including property in which he has an interest as tenant by the entirety 
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and other property in which he is co-owner with or without the right of survivor- 

ship, subject to the provisions of § 28A-8 (7), has ceased and devolved upon 

others by reason of his failure to appear and make claim. (1965, c. 815, s. 1.) 

§ 28A-12. Termination of receivership.—Upon the entry of any final 

finding and decree as provided in G.S. 28A-11, the judge shall proceed to wind 
up the receivership and terminate the proceedings: 

(1) In the case of a decree under G.S. 28A-11, subsection (a), that the ab- 

sentee is dead: 
a. By satisfying all outstanding expenses and costs of the receiver- 

ship, and 
b. By then deducting for the insurance fund provided in G.S. 28A- 

19 a sum equal to five percent (5%) of the total value of the 
property remaining for distribution upon settlement of the ab- 
sentee’s estate, including amounts paid to the estate from pol- 
icies of insurance on the absentee’s life, and 

c. By then certifying the proceedings to the clerk of the superior 
court subject to an order by the judge administering the re- 
ceivership, or 

(2) In the case of a decree under G.S, 28A-11, subsection (b), revoking the 

finding that the missing person is an absentee: 
a. By satisfying all outstanding expenses and costs of the receiver- 

ship, and 
b. By then returning his remaining property to him and rendering 

an accounting for that property not returned; or 

(3) In the case of a decree under G.S. 28A-11, subsection (c), declaring 

that all interest of the absentee in his property has ceased: 

a. By satisfying all outstanding expenses and costs of the receiver- 

ship, and 
b. By then satisfying all outstanding taxes, other debts and charges, 

and 
c. By then deducting for the insurance fund provided in G.S. 28A-19 

a sum equal to five percent (5%) of the total value of the 
property remaining, including amounts paid to the receiver- 
ship estate from policies of insurance on the absentee’s life, 

and 
d. By transferring or distributing the remaining property as pro- 

vided in G.S. 28A-13; and 

(4) In all three cases by requiring the receiver’s account, and upon its ap- 

proval, discharging him and his bondsmen and entering a final decree 

terminating the receivership. (1965, c. 815, s. 1.) 

§ 28A-13. Distribution of property of absentee.—The property re- 

maining for distribution in accordance with the provisions of G.S. 28A-12, sub- 

division (3) d shall be transferred or distributed by the receiver in accordance 

with the judge’s decree to those persons who would be entitled thereto under 

the applicable laws of intestate succession as though the absentee died intestate 

on the day five years after the date of his disappearance as determined by the 

judge in his final finding and decree; or, if the absentee leaves a document which, 

had he died, might have been admissible to probate as his will, the judge admin- 

istering the receivership shall cause citations to issue to all persons entitled to 

notice upon the probate of wills in solemn form and determine whether the will 

would have been admitted to probate, and, if it shall be so determined, the trans- 

fer and distribution shall be according to the provisions of the document as of the 

date of the decree under G.S. 28A-12, subdivision (3) d, subject, however, to 

the right of the spouse of such absentee, or others, to claim whatever property 
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they would have been entitled by law to claim in derogation of the terms of the 

will as if the absentee had actually died testate on the date five years after the 

date of his disappearance as determined by the judge in his final finding and de- 
cree, (1965 ecmelomcr 1.) 

§ 28A-14. Additional limitations on accounting, distribution or mak- 
ing claim by absentee.—lf, at the time of the hearing in G.S. 28A-6 wherein a 
permanent receiver is appointed by the judge after a finding of disappearance as 

of a stated date, the date of disappearance so found is more than four years prior 
to the date of such hearing, the time limited for accounting for or fixed for trans- 
ferring or distributing the property or its proceeds, or for barring actions by or on 
behalf of the absentee relative thereto, shall be not less than two years after the 
date of the appointment of the permanent receiver instead of the five years provided 
ifiptanoe ae AR1 ele): 

Provided, however, that the time limited for accounting for or fixed for trans- 

ferring and distributing any additional property or its proceeds within the State 

coming into the custody and control of the permanent receiver during such two- 
year period, or for barring actions by or on behalf of the absentee relative there- 
to, shall be not more than one year after the expiration of said two-year period. 

(1965, c. 815, s. 1.) 

§ 28A-15. When claim of absentee barred.—No action shall be brought 

by an absentee to recover any portion of the property which is the subject of this 

proceeding after a final finding and decree as provided for in G.S, 28A-11 (a) 

or G:SPZ8AST 18 (cya (1965, "er Ss iaess 1.) 

§ 28A-16. Laws of administration of estates applicable.—Except as 

otherwise provided in this chapter, the laws of this State applicable to administra- 

tion of decedents’ estates as to the amount and type of bond, inventories, reports, 

priority of creditors, compensation and court costs shall govern receivers appointed 

under this chapter. (1965, c. 815, s. 1.) 

§ 28A-17. Appointment of public administrator as receiver for es- 

tate of less than one thousand dollars.—Whenever a receiver is to be ap- 

pointed under this chapter, and it is found by the judge that the fair value of the 

estate involved is less than one thousand dollars ($1,000.00), the judge shall ap- 

point the public administrator as such receiver, if there be one for the county. 

In case such public administrator is appointed, he shall act as receiver under his 

official bond as public administrator which shall be liable for any default, and no 
other bond shall be required. (1965, c. 815, s. 1.) 

§ 28A-18. Payment of insurance policies.—(a) At the time of the dis- 

tribution under G.S. 28A-13 the judge may direct the payment of any sums as 
they become due on any policies of insurance upon the life of the absentee, to the 
proper parties as their interest may appear. 

(b) If the insurer refuses payment, the judge, upon the filing of appropriate sup- 
plemental pleadings in the pending action, shall determine all issues arising upon 
the pleadings, provided that all issues of fact shall be tried by a jury, unless trial 
by jury is waived. 

(c) Where the required survival of a beneficiary is not established the provisions 
of this chapter shall apply as if the proceeds of the insurance were a part of the 
estate of the absentee, unless the absentee retained no interest in the policy. 

(d) If in any proceeding under subsection (b) it is determined that the absentee 
is not dead and the policy provides for a surrender value, the receiver or an other- 
wise entitled beneficiary acting through the receiver, may demand the payment of 
the surrender value or obtain a policy loan. The receiver’s receipt for such pay- 
ment of surrender value shall be a release to the insurer of all claims under the 
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policy. The receiver shall pay over to such beneficiary any money so received, 
first reserving only an amount allowed by the judge as costs of the proceedings un- 
der this section and that amount required by G.S. 28A-12 (3) b. (1965, c. 815, 
Sale) 

§ 28A-19. Absentee insurance fund.—(a) In each case of termination of 
the receivership, as provided in G.S. 28A-12, subdivisions (1) and (3), the judge 
shall set aside the sum therein named for the Absentee Insurance Fund and direct 
its payment by the receiver to the Treasurer of the State, who shall be liable there- 
for upon his official bond as for other monies received by him in his official capacity. 

(b) The Treasurer shall retain, invest and reinvest all funds thus paid in a sepa- 
rate account entitled the ““Absentee Insurance Fund,” and add thereto as received 
the interest or other earnings. 

(c) If at any time thereafter, a person declared an absentee whose estate has 
been distributed under a final finding and decree made as provided in G.S. 28A-13 
shall personally appear before the Treasurer and make claim for reimbursement 
from such fund, the superior court may in an action commenced in the Superior 
Court of Wake County by such person against the Treasurer, enter a judgment 
ordering payment to the claimant of such part of the accumulated fund from all 
sources as in its opinion is found to be fair, adequate and reasonable under the cir- 
cumstances, taking into account the disposition made of his property, the reasons 
for his absence, and any other relevant matters. 

(d) An action for compensation from the Absentee Insurance Fund shall be be- 
gun within three years from the time of the absentee’s return. In cases of infancy 
or other disability recognized by law, persons under such disability shall have one 
year after the removal of such disability within which to begin the action. 

(e) The Treasurer of the State shall from time to time prescribe the rate to be 
charged for the “Absentee Insurance Fund” under G.S. 28A-12, subdivisions (1) 
and (3) on the basis of actuarial experience. (1965, c. 815, s. 1.) 

§ 28A-20. Provisions applicable to person held incommunicado in 
foreign country.—As to a person who is known to be held incommunicado in a 
foreign country, G.S. 28A-1 through G.S. 28A-8 and G.S. 28A-10 may be applied 
as though such person were an absentee within the meaning of this chapter, and if 
his whereabouts becomes unknown, the other provisions of this chapter may be 
applied by such amendments to the pending proceeding as may be required. (1965, 
Crolons-. la) 

§ 28A-21. When agents’ acts binding on estate of absentee.—Acts of 
an agent of an absentee, carried out in good faith, prior to the appointment of 
a receiver under this chapter, shall be binding on the estate of such absentee if 
said acts were within the scope of the agent’s real or apparent authority. (1965, 
tC 

§ 28A-22. Provisions of chapter severable.—If any provisions of this 
chapter or the application thereof to any person or circumstances is held invalid, 
such invalidity shall not affect other provisions or applications of this chapter which 
can be given effect without the invalid provision or application, and to this end 
the provisions of this chapter are declared to be severable. (1965, c. 815, s. 1.) 
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Chapter 29. 

Intestate Succession. 

Article 1. 

General Provisions. 

Sec 
29-1. Short title. 
29-2. Definitions. 
29-3. Certain distinctions as to intestate 

succession abolished. 
29-4. Curtesy and dower abolished. 
29-5. Computation of next of kin. 
29-6. Lineal succession unlimited. 

29-7. Collateral succession limited. 

29-8. Partial intestacy. 
Inheritance by unborn infant. 

. Renunciation. 
. Aliens. 

2. Escheats. 

Article 2. 

Shares of Persons Who Take Upon 
Intestacy. 

29-13. Descent and distribution upon in- 
testacy. 

29-14. Share of surviving spouse. 
29-15. Shares of others than surviving 

spouse. 

Article 3. 

Distribution Among Classes. 

29-16. Distribution among classes. 

Article 4. 

Adopted Children. 

29-17. Succession by, through and from 
adopted children. 

Article 5. 

Legitimated Children. 

Sec. 
29-18. Succession by, through and from 

legitimated children. 

Article 6. 

Illegitimate Children. 

29-19. Succession by illegitimate children. 
29-20. Descent and distribution upon in- 

testacy of illegitimate children. 
29-21. Share of surviving spouse. 
99-22. Shares of others than the surviv- 

ing spouse. 

Article 7. 

Advancements. 

29-23. In general. 
29-24. Presumption of gift. 
29-25. Effect of advancement. 
29-26. Valuation. 
20-27. Death of advancee before intes- 

tate donor. 

29-28. Inventory. 
9-29. Release by advancee. 

Article 8. 

Election to Take Life Interest in 
Lieu of Intestate Share. 

29-30. Election of surviving spouse to 
take life interest in lieu of intes- 

tate share provided. 

ARTICLE 1. 

General Provisions. 

§ 29-1. Short title.—This chapter shall be known and may be cited as the 
Intestate Succession Act. (1959, c. 879, s. 1.) 

Editor’s Note. — Session Laws 1959, c. 
879, s. 1, inserted this new chapter num- 
bered 29 and entitled “Intestate Succes- 
sion” to replace, as of July 1, 1960, former 
chapter 29 entitled “Descents.” By the 
same act § 28-149, with regard to order of 
distribution, was repealed, effective July 
1, 1960, and other related statutory provi- 
sions were repealed or amended to con- 
form with the new Intestate Succession 
Law. Section 15 of the 1959 act provides: 
“This act shall become effective July 1, 
1960, and shall be applicable only to es- 
tates of persons dying on or after July 1, 
1960.” 

122 

Some of the cases cited in the notes to 
the sections of this chapter construe sim- 
ilar provisions of the former chapter. 

Section 4.1 of Session Laws 1963, c. 1209, 
provides that from and after the certifica- 
tion of the amendment to § 6 of Article X 
of the Constitution which was proposed by 
c. 1209, wherever the word “spouse” ap- 
pears in the General Statutes with refer- 
ence to testate or intestate successions, it 

shall apply alike to both husband and wife. 
The approval of the amendment by vote 
of the people was certified by the Governor 
on February 6, 1964. 

For article entitled “North Carolina’s 



§ 29-2 

New Intestate Succession Act,’ see 39 
N.C.L. Rev. 1 (1960). For comment on 

1959 changes in intestate succession stat- 

utes, see 40 N.C.L. Rev. 297 (1962). 
Proof of the death of a person raises a 

presumption that such person died intes- 
tate. Collins v. R. L. Coleman & Co., 262 
N.C. 478, 137 S.E.2d 803 (1964). 

Descents are regulated by statute in this 
State. Edwards v. Yearby, 168 N.C. 663, 
85 S.E. 19 (1915); University of N.C. v. 
Markham, 174 N.C. 338, 93 S.E. 845 (1917). 

Cu. 29. INTESTATE SUCCESSION § 29-2 

The English canons of descent remained 
in force in North Carolina until 1784. Be- 
catise certain provisions seemed repugnant 
to republican principles, the legislature 
was led to make the changes which dis- 
tinguish this section from the English act. 
Clement v. Cauble, 55 N.C. 82 (1854). 

Cited in Chisholm v. Hall, 255 N.C. 374, 
121 S.E.2d 726 (1961); Chappell v. Chap- 
pell, 260 N.C. 737, 133 S.E.2d 666 (1963); 
In re Peacock, 261 N.C. 749, 136 S.E.2d 91 

(1964). 

§ 29-2. Definitions.—As used in this chapter, unless the context other- 
wise requires, the term: 

(1) “Advancement” means an irrevocable inter vivos gift of property, made 
by an intestate donor to any person who would be his heir or one of 
his heirs upon his death, and intended by the intestate donor to enable 
the donee to anticipate his inheritance to the extent of the gift; except 
that no gift to a spouse shall be considered an advancement unless so 
designated by the intestate donor in a writing signed by the donor at 
the time of the gift. 

(2) “Estate” means all the property of a decedent, including but not limited 
to: 

a. An estate for the life of another; and 
b. All future interests in property not terminable by the death of 

the owner thereof, including all reversions, remainders, execu- 
tory interests, rights of entry and possibilities of reverter, 
subject, however, to all limitations and conditions imposed up- 
on such future interests. 

(3) “Heir” means any person entitled to take real or personal property 
upon intestacy under the provisions of this chapter. 

(4) “Lineal descendants” of a person means all children of such person and 
successive generations of children of such children. 

(5) “Net estate’ means the estate of a decedent, exclusive of family allow- 
ances, costs of administration, and all lawful claims against the estate. 

(6) “Share,” when used to describe the share of a net estate or property 
which any person is entitled to take, includes both the fractional 
share of the personal property and the undivided fractional interest 
in the real property, which the person is entitled to take. (1959, c. 
a7, soil ao live, 958, earl.) 

Estate Tail Distinguishable from Life 
Estate with Remainder.—Inasmuch as an 
estate tail is an estate of inheritance which 
descends to particular heirs, it is distin- 
guishable from a life estate with remain- 
der. Strickland v. Jackson, 259 N.C. 81, 130 
S.E.2d 22 (1963). 
The distinction between a vested and a 

contingent remainder is the capacity to 
take upon the termination of the preced- 
ing estate. Strickland v. Jackson, 259 N.C. 
$1, 130 $.H.2d 22. (1963). 
Where those who are to take in re- 

mainder cannot be determined until the 
happening of a stated event, the remainder 
is contingent. Strickland v. Jackson, 259 
NGC. G8 19) 1300S. .20s22.0(1963)2 

Legacies Not Excluded in Determining 
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Net Estate—The phrase “all lawful claims 
against the estate,” as used in subdivision 
(5), does not include either specific lega- 
cies or general legacies for specific 
amounts. If it did, the net estate in many 
instances would be so deleted by their 
payment that it would be insufficient to 
provide the widow with the same share 
of her husband’s real and personal prop- 
erty as if he died intestate. First Union 
Nat’! Bank v._Melvin, 259 N.C. 255, 130 

S.E.2d 387 (1963). 
As Legacies or Distributive Shares Are 

Not “Lawful Claims.”—In the use of the 
phrase “lawful claims against the estate” 
in subdivision (5), the legislature was not 

referring to claims of beneficiaries created 
either by the will or the statute of de- 



scents and distributions. First Union Nat'l 
Bank v. Melvin, 259 N.C. 255, 130 S.E.2d 
387 (1963). 

Residue of Net Estate after Distribution 
to Dissenting Widow.—When the dissent- 
ing widow is entitled to one half of the 
deceased spouse’s net estate as defined 

in subdivision (5) of this section, § 30-3 
(c) says that the residue of the testator’s 
net estate for distribution to other devisees 
and legatees is as defined in this section. 

First Union Nat’l Bank v. Melvin, 259 N.C. 
255, 130 S.E.2d 387 (1963). 

Cu. 29. INTESTATE SUCCESSION § 29-10 

Definition of “Share” Applies to Share of 
Net Estate. — The definition contained in 
subdivision (6) is intended to apply when 
“share” is used “to describe the share of a 
net estate or property,” e.g., a share under 
§ 29-14, which “includes . . . the undivided 
fractional interest in the real property.” 
Smith v. Smith, 265 N.C. 18, 143 S.E.2d 

300 (1965). 
Cited in Dudley v. Staton, 257 N.C. 572, 

126 S.E.2d 590 (1962). 

§ 29-3. Certain distinctions as to intestate succession abolished.— 

In the determination of those persons who take upon intestate succession there 

is no distinction: 

(1) Between real and personal property, or 
(2) Between ancestral and nonancestral property, or 
(3) Between relations of the whole blood and those of the half blood. (1959, 

C407 Dsuile) 
Distinctions Abolished Only for Pur- 

poses of Determining Succession. — This 
section abolishes the distinction between 

real and personal property only in the 

determination of those persons who take 
upon intestate succession. First Union 

Nat’l Bank v. Melvin, 259 N.C. 255, 130 

S.E.2d 387 (1963). 

§ 29-4. Curtesy and dower abolished.—The estates of curtesy and 
dower are hereby abolished. (1959, c. 879, s. 1.) 

Cited in Dudley v. Staton, 257 N.C. 572, 
126 S.F.2d 590 (1962). 

§ 29-5. Computation of next of kin.—Degrees of kinship shall be com- 

puted as provided in G.S. 104A-1. (1959, c. 879, s. 1.) 

§ 29-6. Lineal succession unlimited.—There shall be no limitation on 

the right of succession by lineal descendants of an intestate. (1959 s.c7987 99 emmls) 

§ 29-7. Collateral succession limited.—There shall be no right of suc- 

cession by collateral kin who are more than five degrees of kinship removed 

from an intestate; provided that if there is no collateral relative within the five 

degrees of kinship referred to herein, then collateral succession shall be unlimited 

to prevent any property from escheating. (1959, c. 879, s. 1.) 

§ 29-8. Partial intestacy.—lf{ part but not all of the estate of a decedent 

is validly disposed of by his will, the part not disposed of by such will shall 

descend and be distributed as intestate property. (1959, c. 879, s. 1.) 

§ 29-9. Inheritance by unborn infant.—Lineal descendants and other 

relatives of an intestate born within ten lunar months after the death of the in- 

testate, shall inherit as if they had been born in the lifetime of the intestate and 

had survived him. (1959, c. 879, s. 1.) 
Child Born after Ten Months. — If a 

child is born more than ten lunar months 
or 280 days after the death of the intestate, 
the presumption is that the child was not 
en ventre sa mere when the intestate died, 
but this presumption may be rebutted by 
evidence tending to show that he was in 

§ 29-10. Renunciation. 

fact the father of the child. Byerly v. Tol- 
bert, 250 N.C. 27, 108 S.E.2d 29 (1959), 
decided under former Rule 7 of old § 29-1. 
See also Britton v. Miller, 63 N.C. 268 
(1869); Deal v. Sexton, 144 N.C. 157, 56 

S.E. 691 (1907). 

(a) An heir may renounce the succession to his 

share of the estate of an intestate, and such renunciation shall be retroactive to 
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the date of the death of the intestate. The renunciation shall be by a signed and 

acknowledged writing, executed by the heir in person, or by his duly authorized 

attorney, guardian, or next friend when approved by the clerk of the superior 

court and the resident judge of the superior court, and shall be delivered to the 

clerk of the superior court of the county in which the administrator or collector 

qualifies. 
(b) Such renunciation must be filed within four months after the death of the 

intestate if letters of administration are not issued within that period, or if letters 
of administration are issued during that period, then within two months after 
the date of such issuance, or if litigation that affects the share of the heir in the 
estate is pending at the expiration of such period for filing the renunciation, then 
within such reasonable time as may be allowed by written order of the clerk of 
the superior court. 

(c) In case of such renunciation the property shall descend in accordance 

with the applicable provisions of this chapter as though the person renouncing 

had died immediately prior to the intestate; provided that in no event shall the 

persons who inherit by representation in the place of the renouncer receive from 

the renouncement a greater share of the estate than the renouncer would have 

received. 
(d) If no renunciation is made in the manner and within the time provided 

for in subsections (a) and (b) hereof, the heir shall be conclusively deemed to 

have waived his or her right to renounce. 
(e) Any mortgage, deed of trust, or other encumbrance, or any conveyance or 

contract to convey any property or interest in the estate of an intestate made by 

an heir during the period allowed for renunciation, or any such transaction by a 

person relating to his expectancy to inherit, shall constitute a waiver of his right 

of renunciation as provided in subsection (a) hereof. Provided such waiver shall 

be effective as against the personal representative only from the time written 

notice thereof is delivered by any interested party to the clerk of the superior 

court of the county in which renunciation must be filed. 
(£) Every renunciation and notice of waiver of renunciation as provided for in 

subsections (a) and (e) hereof shall be filed with the clerk of superior court and 

cross-indexed by the clerk in a record entitled “Renunciation” to be kept by 
him pursuant to G.S. 2-42 (33). 

(g) If a decedent dies intestate as to a portion of his estate, this section shall 

apply to that portion. (1959, c. 879, s. 1; 1961, c. 958, s. 2.) 

Renunciation by Administrator—Where 
a son died intestate, and his father was 
the administrator of his estate, and the 
father and his wife were the sole heirs 
and beneficiaries of their son’s estate, re- 
nunciation was permissible within the in- 

tent and purpose of this section. The re- 
nunciation, however, would not adversely 

affect any rights or defenses asserted to 
defeat any claim on behalf of the estate. 
In re Estate of Glenn, 258 N.C. 351, 128 

S.E.2d 408 (1962). 

§ 29-11. Aliens.—Unless otherwise provided by law, it shall be no bar to 

intestate succession by any person, that he, or any person through whom he 

traces his inheritance, is or has been an alien. (1959, c. 879, s. 1.) 

§ 29-12. Escheats. — If there is no person entitled to take under G.S. 

29-14 or G.S. 29-15, or if in case of an illegitimate intestate, there is no one 

entitled to take under G.S. 29-21 or G.S. 29-22 the net estate shall escheat as 

provided in G.S. 116-21. (1959, c. 879, s. 1; 1961, c. 83.) 

ARTICLE 2. 

Shares of Persons Who Take Upon Intestacy. 

§ 29-13. Descent and distribution upon intestacy.—All the estate of 

a person dying intestate shall descend and be distributed, subject to the payment 
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of costs of administration and other lawful claims against the estate, and sub- 
ject to the payment by the recipient of State inheritance taxes, as provided in 
this chapter. (1959, c. 879, s. 1.) 
Quoted in Tolson v. Young, 260 N.C. 

506, 133 S.H.2d 135 (1963). 

§ 29-14. Share of surviving spouse.—The share of the surviving spouse 
shall be as follows: 

(1) If the intestate is survived by only one child or by any lineal descen- 
dant of only one deceased child, one half of the net estate, including 
one half of the personal property and a one-half undivided interest 
in the real property; or 

(2) If the intestate is survived by two or more children, or by one child 
and any lineal descendant of one or more deceased children or by 
lineal descendants of two or more deceased children, one third of the 
net estate, including one third of the personal property and a one- 
third undivided interest in the real property; or 

(3) If the intestate is not survived by a child, children or any lineal descen- 
dant of a deceased child or children but is survived by one or more 
parents, a one-half undivided interest in the real property and the first 
ten thousand dollars ($10,000.00) in value plus one half of the re- 
mainder of the personal property; or 

(4) If the intestate is not survived by a child, children or any lineal descen- 
dant of a deceased child or children or by a parent, all the net estate. 
(1959 Net /9pasee la) 

This section defines the share of the sur- Surviving Wife and Child Each Take 
viving spouse of an intestate. Tolson v. 
Young, 260 N.C. 506, 133 S.E.2d 135 
(1963). 

Definition of “Share” in § 29-2 (6) Ap- 
plies—The definition contained in § 29-2 
(6) is intended to apply when “share” is 
used “to describe the share of a net estate 
or property,” e.g., a share under this sec- 
tion which thus “includes... the undi- 
vided fractional interest in the real prop- 
erty.’ Smith v. Smith, 265 N.C. 18, 143 
S.E.2d 300 (1965). 

Undivided One Half of Lands.—Upon the 
death of an intestate, title to his lands im- 
mediately vests in his wife and child under 
this section, each taking a one-half undi- 
vided interest in fee. Smith v. Smith, 265 
N.C. 18,143 S.E.2d 300 (1965). 

Applied in Smith v. Perdue, 258 N.C. 
686, 129 S.E.2d 293 (1963); Cox v. Shaw, 
263 N.C. 361, 139 S.E.2d 676 (1965). 

Cited in Ivery v. Ivery, 258 N.C. 721, 129 
S.E.2d 457 (1963); Forgy v. Schwartz, 262 
N.C. 185, 136 S.F.2d 668 (1964). 

§ 29-15. Shares of others than surviving spouse.—Those persons 
surviving the intestate, other than the surviving spouse, shall take that share of 
the net estate not distributable to the surviving spouse, or the entire net estate 
if there is no surviving spouse, as follows: 

(1) If the intestate is survived by only one child or by only one lineal 
descendant of only one deceased child, that person shall take the en- 
tire net estate or share, but if the intestate is survived by two or more 
lineal descendants of only one deceased child, they shall take as pro- 
vided in G.S. 29-16; or 

(2) If the intestate is survived by two or more children or by one child 
and any lineal descendant of one or more deceased children, or by 
lineal descendants of two or more deceased children, they shall take 
as provided in G.S. 29-16; or 

(3) If the intestate is not survived by a child, children or any lineal descen- 
dant of a deceased child or children, but is survived by both parents, 
they shall take in equal shares, or if either parent is dead, the sur- 
viving parent shall take the entire share; or 

(4) If the intestate is not survived by such children or lineal descendants 
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or by a parent, the brothers and sisters of the intestate, and the lineal 
descendants of any deceased brothers or sisters, shall take as pro- 

vided in G.S. 29-16; or 

(5) If there is no one entitled to take under the preceding subdivisions of 
this section or under G.S. 29-14, 

a. The paternal grandparents shall take one half of the net estate 
in equal shares, or, if either is dead, the survivor shall take 
the entire one half of the net estate, and if neither paternal 
grandparent survives, then the paternal uncles and aunts of 
the intestate and the lineal descendants of deceased paternal 
uncles and aunts shall take said one half as provided in GS. 
29-16; and 

b. The maternal grandparents shall take the other one half in equal 
shares, or if either is dead, the survivor shall take the entire 
one half of the net estate, and if neither maternal grandparent 
survives, then the maternal uncles and aunts of the intestate 
and the lineal descendants of deceased maternal uncles and 
aunts shall take one half as provided in G.S. 29-16; but 

c. If there is no grandparent and no uncle or aunt, or lineal de- 
scendant of a deceased uncle or aunt, on the paternal side, then 
those of the maternal side who otherwise would be entitled to 
take one half as hereinbefore provided in this subdivision shall 
take the whole; or 

d. If there is no grandparent and no uncle or aunt, or lineal de- 
scendant of a deceased uncle or aunt, on the maternal side, 
then those on the paternal side who otherwise would be en- 
titled to take one half as hereinbefore provided in this sub- 
division shall take the whole. (1959, c. 879, s. 1.) 

ARTICLE 3. 

Distribution Among Classes. 

29-16. Distribution among classes.—(a) Children and Their Lineal 
Descendants.—If the intestate is survived by lineal descendants, their respective 
shares in the property which they are entitled to take under G.S. 29-15 of this 
chapter shall be determined in the following manner: 

(1) Children—To determine the share of each surviving child, divide the 
property by the number of surviving children plus the number of 
deceased children who have left lineal descendants surviving the 
intestate. 

(2) Grandchildren.—To determine the share of each surviving grandchild 
by a deceased child of the intestate in the property not taken under 
the preceding subdivision of this subsection, divide that property by 
the number of such surviving grandchildren plus the number of de- 
ceased grandchildren who have left lineal descendants surviving the 
intestate. 

(3) Great-Grandchildren.—To determine the share of each surviving great- 
grandchild by a deceased grandchild of the intestate in the property 
not taken under the preceding subdivisions of this subsection, divide 
that property by the number of such surviving great-grandchildren 

plus the number of deceased great-grandchildren who have left lineal 
descendants surviving the intestate. 

(4) Great-Great-Grandchildren—To determine the share of each surviving 
great-great-grandchild by a deceased great-grandchild of the intestate 
in the property not taken under the preceding subdivisions of this 
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subsection, divide that property by the number of such surviving 

great-great-grandchildren plus the number of deceased great-great- 

grandchildren who have left lineal descendants surviving the intestate. 

(5) Other Lineal Descendants of Children.—Divide, according to the for- 

mula established in the preceding subdivisions of this subsection, any 

property not taken under such preceding subdivisions, among the 

lineal descendants of the children of the intestate not already partici- 

pating. 

(b) Brothers and Sisters and Their Lineal Descendants.—If the intestate is 

survived by brothers and sisters or the lineal descendants of deceased brothers 

and sisters, their respective shares in the property which they are entitled to 

take under G.S. 29-15 of this chapter shall be determined in the following man- 

ner: 
(1) Brothers and Sisters—To determine the share of each surviving brother 

and sister, divide the property by the number of surviving brothers 

and sisters plus the number of deceased brothers and sisters who have 

left lineal descendants surviving the intestate within the fifth degree 

of kinship to the intestate. 
(2) Nephews and Nieces—To determine the share of each surviving 

nephew or niece by a deceased brother or sister of the intestate in 

the property not taken under the preceding subdivision of this sub- 

section, divide that property by the number of such surviving 

nephews or nieces plus the number of deceased nephews and nieces 

who have left lineal descendants surviving the intestate within the 

fifth degree of kinship to the intestate. 

(3) Grandnephews and Grandnieces——To determine the share of each sur- 

viving grandnephew or grandniece by a deceased nephew or niece of 

the intestate in the property not taken under the preceding subdi- 

visions of this subsection, divide that property by the number of such 

surviving grandnephews and grandnieces plus the number of de- 

ceased grandnephews and grandnieces who have left children surviv- 

ing the intestate. 
(4) Great-Grandnephews and Great-Grandnieces.—Divide equally among 

the great-grandnephews and great-grandnieces of the intestate any 

property not taken under the preceding subdivisions of this sub- 

section. 
(5) Grandparents and Others—If there is no one within the fifth degree of 

kinship to the intestate entitled to take the property under the pre- 

ceding subdivisions of this subsection, then the intestate’s property 

shall go to those entitled to take under G.S. 29-15' (5). 

(c) Uncles and Aunts and Their Lineal Descendants.—lIf the intestate is sur- 

vived by uncles and aunts or the lineal descendants of deceased uncles and aunts, 

their respective shares in the property which they are entitled to take under 

G.S. 29-15 shall be determined in the following manner: 

(1) Uncles and Aunts.—To determine the share of each surviving uncle and 

aunt, divide the property by the number of surviving uncles and 

aunts plus the number of deceased uncles and aunts who have left 

children or grandchildren surviving the intestate. 

(2) Children of Uncles and Aunts——To determine the share of each sur- 

viving child of a deceased uncle or aunt of the intestate in the prop- 

erty not taken under the preceding subdivision of this subsection, 

divide that property by the number of surviving children of deceased 

uncles and aunts plus the number of deceased children of deceased 

uncles and aunts who have left children surviving the intestate. 

(3) Grandchildren of Uncles and Aunts.—Divide equally among the grand- 
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children of uncles and aunts of the intestate any property not taken 
under the preceding subdivisions of this subsection. (1959, c. 879, 
Baby) 

Not Function of Administrator to Parti- 
tion Real Estate. — It is the duty of the 
administrator to make distribution of the 
surplus of his intestate’s personal property 

his function to partition the real estate of 
his decedent among the heirs. King v. 
Neese, 233 N.C. 132, 63 S.E. 123 (1951), 
decided under former § 28-149. 

among those entitled thereto, but it is not 

ARTICLE 4. 

Adopted Children. 

§ 29-17. Succession by, through and from adopted children.—(a) 
A child, adopted in accordance with chapter 48 of the General Statutes or in 
accordance with the applicable law of any other jurisdiction, and the heirs of 
such child, are entitled by succession to any property by, through and from his 
adoptive parents and their heirs the same as if he were the natural legitimate 
child of the adoptive parents. 

(b) An adopted child is not entitled by succession to any property, by, through, 
or from his natural parents or their heirs, except as provided in subsection (e) 
of this section. 

(c) The adoptive parents and the heirs of the adoptive parents are entitled by 
succession to any property, by, through and from an adopted child the same as 
if the adopted child were the natural legitimate child of the adoptive parents. 

(d) The natural parents and the heirs of the natural parents are not entitled 
by succession to any property, by, through or from an adopted child, except as 
provided in subsection (e) of this section. 

(e) If a natural parent has previously married, is married to, or shall marry 
an adoptive parent, the adopted child is considered the child of such natural 
parent for all purposes of intestate succession. (1959, c. 879, s. 1.) 

Editor’s Note.—For article on interstate 
and foreign adoptions in North Carolina, 
see 40 N.C.L. Rev. 691 (1962). 

The right of an adopted child to inherit 
vests as of the death of her adoptive par- 
ent, and therefore where the parent died 
prior to the effective date of an act cre- 
ating a new rule of descent and of distribu- 
tion the act is not applicable. Wilson v. 
Anderson, 232 N.C. 521, 61 S.E.2d 447 
(1950). 
Former Rule 14 of old § 29-1 and § 28- 

149 (10), as enacted by Session Laws 1947, 
c. 879, had prospective effect only, and 
therefore a child adopted in 1919, under 
the law prescribing that such child should 
be entitled to inherit only from the adopt- 
ing parent, was not entitled to inherit 

either realty or personalty from _ the 
brother of her deceased father by adoption, 
even though the brother died subsequent 
to the effective date of the 1947 act. Wilson 
v. Anderson, 232 N.C. 212, 59 S.E.2d 836 
(1950). 

Under the provisions of Session Laws 
1955, c. 813, s. 6, an adopted child was en- 
titled to inherit property from the brother 
of the adopting parent, notwithstanding 
that the decree of adoption was entered 

2A N.C.—7 

prior to the passage of the statute, the 
legislature having the power to determine 
who shall take the property of a person 
dying subsequent to the effective date of 
a legislative act. Bennett v. Cain, 248 N.C. 
428, 103 S.E.2d 510 (1958). 
The legislature has provided that an 

adopted child from the date of its adop- 
tion shall have the same property rights 
as a natural born child from the date of its 
birth. Headen v. Jackson, 255 N.C. 157, 
120 S.E.2d 598 (1961), decided under 
former § 28-149, old § 29-1 and § 48-23. 
Any provision of law which prevented 

an adopted child from sharing in property 
by descent or distribution in the same 
manner and to the same extent as a natural 

born child, was swept away by the re- 

pealing clause in chapter 813, Session Laws 
of 1955. Headen v. Jackson, 255 N.C. 157, 
120 S.E.2d 598 (1961). 
An adopted child shall be entitled to in- 

herit property by, through, and from his 
adoptive parents as if he were born the 
legitimate child of the adoptive parents. 
Greenlee v. Quinn, 255 N.C. 601, 122 S.E.2d 
409 (1961). 

Section Has No Bearing Upon Whether 
Adopted Child Takes under Will. — The 
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statutes relating to the right of adopted 

children to take as distributees and heirs 

have no bearing upon whether an adopted 

child takes under a will, except insofar 

as they establish and define the parent and 

child relationship between the adoptive 

Cu. 29. INTESTATE SUCCESSION § 29-21 

parents and the adopted child. Bradford 

v. Johnson, 237 N.C. 572, 75 S.E.2d 632 

(1953), decided under former § 28-149 and 

old § 29-1. 
Antilapse Statute Applies to Adopted 

Child of Legatee.—See note to § 48-23. 

ARTICLE 5. 

Legitimated Children. 

§ 29-18. Succession by, through and from legitimated children.—A 

child born an illegitimate who shall have been legitimated in accordance with 

G.S. 49-10 or G.S. 49-12 or in accordance with the applicable law of any other 

jurisdiction, and the heirs of such child, are entitled by succession to property 

by, through and from his father and mother and their heirs the same as if born 

in lawful wedlock; and if he dies intestate, his property shall descend and be 

distributed as if he had been born in lawful wedlock. (1959, c. Os SEB Ne) 

Right to Inherit by, through and from 

Parents.—A legitimated child shall have 

the same right to inherit by, through, and 

from his father and mother as if such 

child had been born in lawful wedlock. 

Greenlee v. Quinn, 255 N.C. 601, 122 

S.FE.2d 409 (1961). 

Right to Inherit from Collaterals—The 

legislature intended to confer upon the 

legitimated child the same right to inherit 

from collateral relations as it would have 

had had it been born in lawful wedlock. 

Greenlee v. Quinn, 255 N.C. 601, 122 

S.E.2d 409 (1961). 

ARTICLE 6. 

Illegitimate Children. 

§ 29-19. Succession by illegitimate children.—F or purposes of in- 

testate succession, an illegitimate child shall be treated as if he were the legitimate 

child of his mother, so that he and his lineal descendants are entitled to take by, 

through and from his mother and his other maternal kindred, both descendants 

and collaterals, and they are entitled to take from him. 

No Inheritance from Father.—Under the 

intestacy laws, an illegitimate child cannot 

inherit from his father or his father’s rel- 

atives. Jolly v. Queen, 264 N.C. 711, 142 

S.E.2d 592 (1965). 
Former Law.—See Flintham v. Holder, 

16 N.C. 345 (1829); Fairly v. Priest, 56 

N.C. 383 (1857); McBryde v. Patterson, 78 

N.C. 412 (1878); Bettis v. Avery, 140 N.C. 

184, 52 S.E. 584 (1905); Ashe v. Camp 

Mfg. Co., 154 N.C. 241, 70 S.E. 295 (1911); 

(1959. 3c *879is ale) 

Brown v. Brown, 168 N.C. 4, 84 S.E. 25 

(1915); Wilson v. Wilson, 189 N.C. 85, 126 

S.E. 181 (1925); Bryant v. Bryant, 190 

N.C, 3722..120 Si. 21 4(1995) 5. Battle wy. 

Shore, 197 N.C. 449, 149 S.E. 590 (1929); 

Paul v. Willoughby, 204 N.C. 595, 169 S.E. 

226 (1933); Brown v. Holland, 221 .C. 

135, 19 S.E.2d 255 (1942); Board of Educ. 

vy. Johnston, 224 N.C. 86, 29 S.E.2d 126 

(1944). 

§ 29-20. Descent and distribution upon intestacy of illegitimate 

children.—All the estate of a person dying illegitimate and intestate shall de- 

scend and be distributed, subject to the payment of costs of administration and 

other lawful claims against his estate, and subject to the payment by the re- 

cipient of State inheritance taxes, as provided in this article. (1959, c. 879, s. 1.) 

§ 29-21. Share of surviving spouse.—The share of the surviving spouse 

of an illegitimate intestate shall be the same as provided in G.S. 29-14 for the 

surviving spouse of a legitimate person except: 

(1) If the intestate is not survived by a child, children or any lineal de- 

scendant of a deceased child or children, but is survived by his or 

her mother, a one-half undivided interest in the real property and 
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the first ten thousand dollars ($10,000.00) in value plus one half of 
the remainder of the personal property; or 

(2) If the intestate is not survived by a child, children or any lineal de- 
scendant of a deceased child or children, or his mother, the surviving 
spouse shall take all of the net estate. (1959, c. 879, s. 1.) 

§ 29-22. Shares of others than the surviving spouse.—Those persons 
surviving the illegitimate intestate, other than the surviving spouse, shall take 
that share of the net estate not distributable to the surviving spouse, or the entire 
net estate, if there is no surviving spouse, as follows: 

(1) If the intestate is survived by only one child or by only one lineal de- 
scendant of only one deceased child, that person shall take the entire 
net estate or share, but if the intestate is survived by two or more 
lineal descendants of only one deceased child, they shall take as pro- 
vided in G.S. 29-16; or 

(2) If the intestate is survived by two or more children or by one child and 
any lineal descendant of one or more deceased children, or by lineal 
descendants of two or more deceased children, they shall take as pro- 
vided in G.S. 29-16; or 

(3) If the intestate is not survived by a child, children or any lineal de- 
scendant of a deceased child or children, but is survived by his mother, 
she shall take the entire net estate or share; or 

(4) If the intestate is not survived by such children or lineal descendants 
or by a surviving mother, the other children of the mother of the in- 
testate, whether legitimate or illegitimate, and the lineal descendants 
of any such children who are deceased, shall take as provided in 
G.S. 29-16; or 

(5) If there is no one entitled to take under the preceding subdivisions of 
this section or under G.S. 29-21, the maternal grandparents shall 
divide the entire net estate or if either is dead the survivor shall take 
the entire net estate, and if neither maternal grandparent survives, 
then the maternal uncles and aunts of the intestate and the lineal 
descendants of deceased maternal uncles and aunts shall take as pro- 
vided ‘in’ G.S. 29-16, (1959, :¢.. 879, s. 1.) 

ARTICLE 7. 

Advancements. 

§ 29-23. In general.—lIf a person dies intestate as to all his estate, prop- 
erty which he gave in his lifetime as an advancement shall be counted toward the 
advancee’s intestate share, and to the extent that it does not exceed such in- 
testate share, shall be taken into account in computing the estate to be distributed. 
(1959, c. 879, s. 1.) 

A child must account for advancements (1845); Meadows v. Meadows, 33 N.C. 148 
in order to share by inheritance or by dis- (1850); Headen v. Headen, 42 N.C. 159 
tribution in the real estate and personal (1850); Daves v. Haywood, 54 N.C. 253 
property owned by the parent at death, (1854); Skinner v. Wynne, 55 N.C. 41 
and therefore it must be ascertained that (1854); Shiver v. Brock, 55 N.C. 137 
the parent left property before the ques- (1855); Ward v. Riddick, 57 N.C. 22 
tion of advancements can arise. Atkinson (1858); Jerkins v. Mitchell, 57 N.C. 207 
v. Bennett, 242 N.C. 456, 88 S.E.2d 76 (1858); Dixon v. Coward, 57 N.C. 354 
(1955), decided under former Rule 2 of (1859); Hollister v. Attmore, 58 N.C. 373 
old § 29-1. (1860); Bradsher v. Cannady, 76 N.C. 445 

Decisions under Former Law as to Ad- (1877); Melvin v. Bullard, 82 N.C. 34 
vancements.—See Stallings v. Stallings, 16 (1880); Harper v. Harper, 92 N.C. 300 
N.C. 298 (1829); Brown v. Brown, 37 N.C. (1885); Eller v. Lillard, 107 N.C. 486, 12 
309 (1842); Lamb v. Carroll, 28 N.C. 4 S.E. 462 (1890); Kiger v. Terry, 119 N.C. 
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456, 26 S.E. 38 (1896); Ex parte Griffin, 

142 N.C. 116, 54 S.E. 1007 (1906); Thomp- 

son v. Smith, 160 N.C. 256, 75 S.E. 1010 

(1912); Nobles v. Davenport, 183 N.C. 207, 

111 S.E. 180 (1922); Southern Distrib. Co. 

vy. Carraway, 189 N.C. 420, 127 S.E. 427 

(1925); Paschal v. Paschal, 197 N.C. 40, 
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147 S.E. 680 (1929); Prevette v. Prevette, 

203 N.C. 89, 164 S.E. 623 (1932); Wolfe 

v. Galloway, 211 N.C. 361, 190 S.E. 213 

(1937); Parker v. Eason, 213 N.C. 115, 195 

S.E. 360 (1938); Harrelson v. Gooden, 229 

N.C. 654, 50 S.E.2d 901 (1948). 

§ 29-24. Presumption of gift.—A gratuitous inter vivos transfer is pre- 

sumed to be an absolute gift and not an advancement unless shown to be an 

advancement. (1959, c. 879, s. 1.) 

Right to Change Advancement into 

Gift—While a parent cannot change into 

an advancement that which was intended 

as a gift at the time of delivery, there is no 

apparent reason why a parent cannot by 

deed change into a gift that which was at 

the time of delivery intended as an ad- 

vancement. Atkinson v. Bennett, 242 N.C. 

456, 88 S.E.2d 76 (1955), decided under 

former Rule 2 of old § 29-1. 
Where more than a year after an alleged 

advancement, the parent executes a deed 

conveying all of her property in equal divi- 

sion between two of the children, without 

providing for advancements previously 

made, the asserted advancement to one of 

them should not be taken into account in 

the division of the property conveyed by 

the deed. Atkinson v. Bennett, 242 N.C. 

456, 88 S.E.2d 76 (1955), decided under 

former Rule 2 of old § 29-1. 

§ 29-25. Effect of advancement.—l{f the amount of the advancement 

equals or exceeds the intestate share of the advance, he shall be excluded from 

any further portion in the distribution of the estate, but he shall not be required 

to refund any part of such advancement; and if the amount of the advancement 

is less than his share, he shall be entitled to such additional amount as will give 

him his full share of the intestate donor’s estate. (1959, c. 879, s. 1.) 

Purpose.—The proviso to former Rule 2 
of old § 29-1 was enacted to establish a 
perfect equality in the division of the 
intestate’s whole estate, real and personal, 
amongst an intestate’s children, excepting 

only, that no property given by a parent to 

a child is in any case to be taken away. 

King v. Neese, 233 N.C. 132, 63 $.E.2d 123 

(1951). See Atkinson v. Bennett, 242 N.C. 
456, 88 S.E.2d 76 (1955). 

§ 29-26. Valuation.—The value of the property given as an advancement 

shall be determined as of the time when the advancee came into possession or 

enjoyment, or at the time of the death of the intestate, whichever first occurs. 

However, if the value of the property, so advanced, is stated by the intestate 

donor in a writing signed by him and designating the gift as an advancement, 

such value shall be deemed the value of the advancement. (1959, c. 879, s. 1.) 

§ 29-27. Death of advancee before intestate donor.—lIf the advancee 

dies before the intestate donor leaving a lineal heir or heirs who take by intestate 

succession from the intestate donor, the advancement shall be taken into account 

in the same manner as if it had been made directly to such heir or heirs, but the 

value shall be determined as of the time the original advancee came into posses- 

sion or enjoyment, or when the heir or heirs came into possession or enjoyment 

or at the time of the death of the intestate donor, whichever first occurs. (1959, 

c) O79 siete 3/1961, cr 958),s-13.) 

§ 29-28. Inventory.—If any person who has, in the lifetime of an intestate 

donor, received a part of the donor’s property, refuses, upon order of the clerk 

of superior court of the county in which the administrator or collector qualifies, 

to give an inventory on oath, setting forth therein to the best of his knowledge 

and belief the particulars of the transfer of such property, he shall be con- 

sidered to have received his full share of the donor’s estate, and shall not be 

entitled to receive any further part or share. (1959, c. 879, s. 1.) 

_ § 29-29. Release by advancee.—lIf the advancee acknowledges to the 

intestate donor by a signed writing that he has been advanced his full share of 
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the intestate donor’s estate, both he and those claiming through him shall be ex- 
cluded from any further participation in the intestate donor’s estate. (1959, c. 
879, erie) 

ARTICLE 8. 

Election to Take Life Interest in Lieu of Intestate Share. 

§ 29-30. Election of surviving spouse to take life interest in lieu of 
intestate share provided.—(a) In lieu of the share provided in G.S. 29-14 or 
29-21, the surviving spouse of an intestate or the surviving spouse who dissents 
from the will of a testator shall be entitled to take as his or her intestate share a 
life estate in one third in value of all the real estate of which the deceased spouse 
was seised and possessed of an estate of inheritance at any time during coverture, 
except that real estate as to which the surviving spouse: 

(1) Has waived his or her rights by joining with the other spouse in a con- 
veyance thereof, or 

(2) Has released or quitclaimed his or her interest therein in accordance 
with G.S. 52-10, or 

(3) Was not required by law to join in conveyance thereof in order to bar 
the elective life estate, or 

(4) Is otherwise not legally entitled to the election provided in this section. 

(b) Regardless of the value thereof and despite the fact that a life estate there- 
in might exceed the fractional limitation provided for in subsection (a), the life 
estate provided for in subsection (a) shall at the election of the surviving spouse 
include a life estate in the usual dwelling house occupied by the surviving spouse 
at the time of the death of the deceased spouse if such dwelling house were owned 
by the deceased spouse at the time of his or her death, together with the outbuild- 
ings, improvements and easements thereunto belonging or appertaining, and 
lands upon which situated and reasonably necessary to the use and enjoyment 
thereof, as well as a fee simple ownership in the household furnishings therein. 

(c) The election provided for in subsection (a) shall be made by the filing of 
a notice thereof with the clerk of the superior court of the county in which the 
administration of the estate is pending, or, if no administration is pending, then 
with the clerk of the superior court of any county in which the administration of 
the estate could be commenced. Such election shall be made: 

(1) At any time within one month after the expiration of the time fixed for 
the filing of a dissent, or 

(2) In case of intestacy, then within twelve months after the death of the 
deceased spouse if letters of administration are not issued within that 
eriod, or 

(3) If letters of administration are issued within twelve months after the 
date of the death of the deceased spouse, then within one month after 
the expiration of the time limited for filing claims against the estate, or 

(4) If litigation that affects the share of the surviving spouse in the estate 
is pending, then within such reasonable time as may be allowed by 
written order of the clerk of the superior court. 

The notice of election shall: 
(1) Be directed to the clerk with whom filed; 
(2) State that the surviving spouse making the same elects to take under 

this section rather than under the provisions of G.S. 29-14 or 29-21, 

as applicable ; 
(3) Set forth the names of all heirs, devisees, legatees, personal represen- 

tatives and all other persons in possession of or claiming an estate 
or an interest in the property described in subsection (a) ; and 

(4) Request the allotment of the life estate provided for in subsection (a). 

The notice of election may be in person, or by attorney authorized in a writing 
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executed and duly acknowledged by the surviving spouse and attested by at 

least one witness. If the surviving spouse is a minor or an incompetent, the 

notice of election may be executed and filed by a general guardian or by the 

guardian of the person or estate of the minor or incompetent spouse. If the minor 

or incompetent spouse has no guardian, the notice of election may be executed 

and filed by a next friend appointed by the clerk. The notice of election, whether 

in person or by attorney, shall be filed as a record of the court, and a summons 

together with a copy of the notice shall be served upon each of the interested 

persons named in the notice of election. 
(d) In case of election to take a life estate in lieu of an intestate share, as 

provided in either G.S. 29-14, G.S. 29-21, or. .G.S. 30-3 (a)y, the clerk “of su- 

perior court, with whom the notice of election has been filed, shall summon and 

appoint a jury of three disinterested persons who being first duly sworn shall 

promptly allot and set apart to the surviving spouse the life estate provided for 

in subsection (a) and make a final report of such action to the clerk. 

(e) The final report shall be filed by the jury not more than sixty days after 

the summoning and appointment thereof, shall be signed by all jurors, and shall 

describe by metes and bounds the real estate in which the surviving spouse shall 

have been allotted and set aside a life estate. It shall be filed as a record of 

court and a certified copy thereof shall be filed and recorded in the office of the 

register of deeds of each county in which any part of the real property of the 

deceased spouse, affected by the allotment, is located. 

({) In the election and procedure to have the life estate allotted and set apart 

provided for in this section, the rules of procedure relating to partition proceed- 

ings shall apply except insofar as the same would be inconsistent with the pro- 

visions of this section. 
(¢) Neither the household furnishings in the dwelling house nor the life estates 

taken by election under this section shall be subject to the payment of debts due 

from the estate of the deceased spouse, except those debts secured by such prop- 

erty as follows: 

(1) By a mortgage or deed of trust in which the surviving spouse has waived 

his or her rights by joining with the other spouse in the making 

thereof; or 

(2) By a purchase money mortgage or deed of trust, or by a conditional 

sales contract of personal property in which title is retained by the 

vendor, made prior to or during the marriage; or 

(3) By a mortgage or deed of trust made prior to the marriage; or 

(4) By a mortgage or deed of trust constituting a lien on the property at the 

time of its acquisition by the deceased spouse either before or during 

the marriage. 

(h) If no election is made in the manner and within the time provided for in 

subsection (c) the surviving spouse shall be conclusively deemed to have waived 

his or her right to elect to take under the provisions of this section, and any in- 

terest which the surviving spouse may have had in the real estate of the deceased 

spouse by virtue of this section shall terminate. (1959, c. 879, s. 1; 1961, c. 958, 

ss. 4-8; 1965, c. 848.) 

Editor’s Note. — The 1965 amendment This Section—Dower was a favorite of the 

rewrote the exception at the end of sub- 

section (a). 

Section Preserves Benefits of Dower and 
Curtesy—Dower, as such, has been abol- 
ished in North Carolina, but this section 
preserves to a surviving spouse the benefits 
of the former rights of dower and curtesy. 
Smith v. Smith, 265 N.C. 18, 143 S.E.2d 
300 (1965). 
Law Is Concerned with Rights under 

law and was an elongation of the husband’s 
estate, and the widow held in priority with 
the heirs and those claiming under them. 
The courts are no less concerned with the 
rights of a,surviving spouse under this sec- 
tion. Smith v. Smith, 265 N.C. 18, 143 
S.E.2d 300 (1965). 

Surviving Spouse Is Given Election So 
as Not to Be Rendered Penniless. — The 
reason for granting the surviving spouse an 
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election or choice is to prevent such spouse 
from being rendered penniless and turned 
out of doors by reason of a small net es- 
tate or an insolvent estate. Smith v. Smith, 
265 N.C. 18, 143 S.E.2d 300 (1965). 

The life estate, which the surviving 
spouse elects, is not subject to the payment 
of the ordinary debts due from the estate 
of the deceased spouse. Smith v. Smith, 
265 N.C. 18, 143 S.E.2d 300 (1965). 

Thus, Spouse Would Elect Life Estate 
Where Estate Is Insolvent. — A surviving 
spouse would certainly elect to take a life 
estate where it would require a sale of all 
of the property of deceased’s estate to pay 
the debts. Smith v. Smith, 265 N.C. 18, 143 
S.E.2d 300 (1965). 

Different Time Limits Are Fixed to Give 
Surviving Spouse Opportunity to Decide. 
—The reason different time limits are fixed 
for making the election, under the different 
circumstances, as set out in subsection (c), 
subdivisions (1), (2), (3) and (4), is to 
give the surviving spouse ample opportu- 
nity to make a decision as to which choice 
is most beneficial. Smith vy. Smith, 265 N.C. 
18, 143 S.E.2d 300 (1965). 

“Share” under Subsection (c) (4) Means 
Any Share Spouse Is Entitled to.—As used 
in subsection (c) (4), “share” means such 
share in the estate (not necessarily the net 
estate or property) as the surviving spouse 
shall be entitled to take by any provision 
of this chapter. Smith v. Smith, 265 N.C. 
18, 143 S.E.2d 300 (1965). 

Any Litigation Affecting Spouse’s Choice 
Affects Such Share.—Any litigation which 
may substantially and materially affect the 
choice the surviving spouse is entitled to 
make “affects the share of the surviving 
spouse in the estate’ under subsection (c) 
(4). Smith v. Smith, 265 N.C. 18, 143 
S.E.2d 300 (1965). 

Such as Suit on Disputed Claim Large 
Enough to Render Estate Insolvent. — If 
there is a disputed claim which, if al- 
lowed, would render the estate insolvent 

or nearly so, and which, if disallowed, 

would leave a large net estate, the out- 
come of the suit on the claim would affect 
the share of the surviving spouse and 
might well determine the matter of elec- 
tion, though the subject of the litigation 
is a mere debt and not the title to land. 
Smith vy. Smith, 265 N.C. 18, 143 S.E.2d 300 
(1965). 
Or Suit to Set Aside Deed from Son to 

Surviving Spouse of His Interest in Estate. 
—Where, before the time limit for making 

an election, as provided in subsection (c) 
(3), had expired, a son instituted litigation 
to set aside a deed to his mother of his in- 
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terest in his deceased father’s lands, on the 
ground that she had defrauded him, the 
outcome of the litigation would affect her 
choice or election, i.e., her share of the es- 

tate. The pendency of the litigation ex- 
tended her time for making the election. 
Smith v. Smith, 265 N.C. 18, 143 S.E.2d 
300 (1965). 

Subsection (c) (4) Authorizes Fixing of 
Time for Election Where Such Litigation 
Is Pending. — Subsection (c) (4) contem- 
plates that the outcome of the litigation 
may well determine whether the surviving 
spouse will elect to take a life estate. 
Therefore, it authorizes the surviving 
spouse, if such litigation is pending, to re- 
quest of the clerk a written order allowing 
a reasonable time within which the notice 
of election and the proceedings pursuant 
thereto may be filed and instituted. Upon 
such request, it becomes the duty of the 
clerk forthwith to make a written order 
fixing a time within which an election may 
be filed in accordance with subsection (c). 

Shit, ¥Yseonitn. 265).N.C, 18,143 S.B.2d 
300 (1965). 

Time Allowed Should Be Reasonable 
Time after Litigation Ends.—The time al- 
lowed under subsection (c) (4) should be 
such time after the termination of the 
pending litigation as to the clerk, in the 
exercise of his sound discretion, seems rea- 
sonable under the circumstances. Smith v. 

Smith, 265 N.C. 18, 143 S.E.2d 300 (1965). 
And Twenty Days Is Not Unreasonable. 

—Twenty days allowed under subsection 
(c) (4) by the clerk for filing notice of 
election and issuing of summons is not un- 
reasonable. Smith v. Smith, 265 N.C. 18, 
143 S.E.2d 300 (1965). 

The order fixing the time limit under 
subsection (c) (4) must be made forthwith 
upon the ex parte request of the surviving 
spouse. Smith v. Smith, 265 N.C. 18, 143 
S.E.2d 300 (1965). 

Such Order Is Only Ministerial. — The 
written order under subsection (c) (4) is 
only ministerial, it merely fixes the time 
limit, and it is not an adjudication of any 
issues or questions of law which may be 
raised in the proceeding between the sur- 
viving spouse and other interested parties. 
Smith v. Smith, 265 N.C. 18, 143 S.E.2d 
300 (1965). 

Rights of Parties Are Not Determined 
Until Later.—The rights of the parties are 
determined after notice of election has been 
filed pursuant to the order fixing the time 
limit, summons served and the pleadings 
are in. Smith v. Smith, 265 N.C. 18, 143 
S.E.2d 300 (1965). 

Procedure Is in Accordance with Rules 
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Relating to Partition—Proceedings deter- Applied in Lucas v. Felder, 261 N.C. 169, 

mining the rights of the parties and allot- 134 S.E.2d 154 (1964). 

ting the life estate are in accordance with Cited in Smith v. Smith, 265 N.C. 34, 143 

the rules of procedure relating to partition S.E.2d 311 (1965); Samet v. United States, 

of lands as far as practicable. Smith v. 242 F. Supp. 214 (M.D.N.C. 1965). 

Smith, 265 N.C. 18, 143 S.E.2d 300 (1965). 
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Chapter 30. 

Surviving Spouses. 

Article 1. 

Dissent from Will. 

Sec. 
30-1. Right of dissent. 
30-2. Time and manner of dissent. 
30-3. Effect of dissent. 

Article 2. 

Dower. 

30-4 to 30-10. [Repealed.] 

Article 3. 

Allotment of Dower. 

Part 2. Assigned by Justice of 
the Peace. 

Sec. 
30-19. 

30-20. 

30-21. 

30-22. 

30-23. 

30-24. 

30-25. 

Value of property ascertained. 
Procedure for assignment. 
Report of commissioners. 
Fees of commissioners. 
Right of appeal. 
Hearing on appeal. 
Personal representative entitled to 

credit. 
30-26. When above allowance is in full. 

Part 3. Assigned in Superior Court. 

30-11 to 30-14. [Repealed.] 30-27. Surviving spouse or child may ap- 
Article 4. ply to superior court. 
: 30-28. Nature of proceeding; parties. 

Year’s Allowance. 30-29. What complaint must show. 
Part 1. Nature of Allowance. 30-30. Judgment and order for commis- 

30-15. When spouse entitled to allowance. sioners. "ae 
30-16. Duty of personal representative or 30-31. Duty of commissioners; amount of 

justice to assign allowance. allowance. 
30-17. When children entitled to an allow- 30-32. Exceptions to the report. s 

ance. 30-33. Confirmation of report; execution. 

30-18. From what property allowance as- 
signed. 

ARTICLE 1. 

Dissent from Will. 

§ 30-1. Right of dissent.—(a) A spouse may dissent from his deceased 
spouse’s will in those cases where the aggregate value of the provisions under the 
will for benefit of the surviving spouse, when added to the value of the property or 
interests in property passing in any manner outside the will to the surviving spouse 
as a result of the death of the testator: 

(1) Is less than the intestate share of such spouse, or 
(2) Is less than one half of the deceased spouse’s net estate in those cases 

where the deceased spouse is not survived by a child, children, or any 
lineal descendant of a deceased child or children, or by a parent. 

(b) For the purpose of subsection (a) of this section and by way of illustration 
and not of limitation, the following shall, subject to the exception hereinafter set 
forth, be included in the computation of the value of the property or interests in 
property passing to the surviving spouse as a result of the death of the testator: 

(1) The value of a legal or equitable life estate for the life of the surviving 
spouse ; 

(2) The value of the proceeds of an annuity for the life of the surviving 
spouse ; 

cs) The value of proceeds of insurance policies on the life of the decedent re- 
ceived by the spouse; 

(4) The value of any property passing by survivorship, including real prop- 
erty owned by the decedent and surviving spouse as tenants by the 
entirety ; 

(5) The value of the principal of a trust under the terms of which the surviv- 
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ing spouse holds a general power of appointment over the principal of 

the trust estate; 

except that no property or interest in property shall be so included to the extent 

that the surviving spouse or another in his behalf either gave or donated it or paid 

or contributed to its purchase price. 

(c) For the purpose of establishing the right of dissent, the estate of the deceased 

spouse and the property passing outside of the will to the surviving spouse as a re- 

sult of the death of the testator shall be determined and valued as of the date of 

his death, which determination and value the executor or administrator with the 

will annexed and the surviving spouse are hereby authorized to establish by agree- 

ment subject to approval by the clerk of the superior court. If such personal rep- 

resentative and the surviving spouse do not so agree upon the determination and 

value, or if the surviving spouse is the personal representative, or if the clerk shall 

be of the opinion that the personal representative may not be able to represent the 

estate adversely to the surviving spouse, the clerk shall appoint one or more dis- 

interested persons to make such determination and establish such value. Such de- 

termination and establishment of value made as herein authorized shall be final for 

determining the right of dissent and shall be used exclusively for this purpose. 

(1959, c.' 880,’ S21 7 1061F cr OSO sl 902) exe, sits) 

Editor’s Note. — Session Laws 1959, c. 
880, s. 1, provides: “Chapter 30 of the Gen- 
eral Statutes, entitled ‘Widows,’ is hereby 
redesignated ‘Surviving Spouses,’ and arti- 
cle 1 thereof is hereby rewritten.” 

Session Laws 1959, c. 880, s. 3 provides: 

“This act shall become effective on July 
1, 1960, and shall be applicable only to 
estates of persons dying on or after July 

1, 1960.” 
Section 4.1 of Session Laws 1963, c. 1209, 

provides that from and after the certifica- 
tion of the amendment to § 6 of Art. X 
of the Constitution which was proposed by 
c. 1209, wherever “spouse” appears in the 
General Statutes with reference to testate 
or intestate successions, it shall apply 
alike to both husband and wife. The ap- 
proval of the amendment by vote of the 
people was certified by the Governor on 
February 6, 1964. 

The 1965 amendment reenacted this sec- 
tion without change. Section 2 of the 
amendatory act provides: “This reenact- 
ment of G.S. 30-1, G.S. 30-2 and G.S. 30-3 
shall not be construed as a legislative de- 
termination that, with respect to the right 
of a husband to dissent from his wife’s 
will, these sections were invalid between 
the date of certification of the amendments 
to Art. X, § 6 and the date of ratification 
of this act. This intention is manifested by 
the following language of s. 4.1 of c. 1209 
of the Session Laws of 1963: ‘From and 
after the date of certification of the 
amendments set out in s. 1 of this act, 
wherever the word “spouse” appears in 
the General Statutes with reference to tes- 
tate or intestate succession, it shall apply 

alike to both husband and wife.’ ” 
For note on constitutionality of hus- 

band’s right to dissent from wife’s will, see 
41 N.C.L. Rev. 311 (1963). 

For case law survey on devolution of 
property, see 41 N.C.L. Rev. 432 (1963). 

See also 11 N.C.L. Rev. 274 and 23 
N.C.L. Rev. 380, for discussion of law 
prior to amendments. 

Article Was Unconstitutional Insofar as 
It Authorized Dissent by Husband.—The 
provisions of this section and §§ 30-2 and 
30-3, insofar as they gave a husband a 
right in certain cases to dissent from his 
deceased wife’s will, and to take a speci- 
fied share of his deceased wife’s real and 
personal property, violated the former pro- 
visions of Const., Art. X, § 6, since they 
diminished a married woman’s estate dis- 
posed of by her will, and restricted and 
abridged her constitutional power to dis- 
pose of her property by will as if she were 
unmarried. Dudley v. Staton, 257 N.C. 572, 
126 S.E.2d 590 (1962), commented on in 41 
N.C.L. Rev. 311 (1963), decided prior to 
the 1964 amendment to N.C. Const., Art. 
DSS G! 
Decision of Unconstitutionality Not 

Ground for Cancelling Agreement Based 
on Section—An agreement between the 
widower and the beneficiaries in regard to 
the settlement of an estate and the deed 
and the consent judgment effectuating the 
agreement were made in reliance upon this 

section giving the husband the right to dis- 
sent from the will of his wife, there was 
no ground for the cancellation of the con- 
sent judgment and deed sequent to the 
declaration by the court of the unconsti- 

tutionality of this section. Roberson v. 

Penland, 260 N.C. 502, 133 S.E.2d 206 

(1963). 
This section confers no right of dower 
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or year’s support; these rights exist inde- 
pendently. Overton v. Overton, 259 N.C. 

31, 129 S.E.2d 593 (1963). As to aboli- 
tion of dower, see § 29-4. 

Testator Presumed to Have Known of 
Widow’s Right to Dissent.—In making a 
will a husband is presumed to have knowl- 
edge of and to have taken into considera- 
tion the statutory right of his widow to 
dissent from the will. Keesler v. North 
Carouna. Natis Bank 256° N.C, 12; 122 
S.E.2d 807 (1961). 

Dissent Equivalent to Death. — Dissent 
of widow, so far as remaindermen are 
concerned, is equivalent to her death. 
Keesler v. North Carolina Nat’l Bank, 256 
IN; Ga 1205122 5S. 2d 807 (1961). 

Widow Has Six Months to Dissent. — 
This section allows a widow six months 
from the probate of the will of her husband 
within which to dissent. Joyce v. Joyce, 260 
N.C. 757, 133 S.E.2d 675 (1963). 
Time Is to Enable Her to Reach Intelli- 

gent Conclusion.—Time is allowed by this 
section to enable the widow to make an ex- 
amination into the value of the estate, the 
debts and liabilities, and for her to come to 

an intelligent conclusion as to the course 
she should pursue under all the circum- 
stances that surround her. Joyce v. Joyce, 
260 N.C. 757, 133 S.E.2d 675 (1963). 

If She Offers Will and Is Appointed Ex- 
ecutrix, She Cannot Resign and Dissent 
Unless Disqualified—A widow who offers 
a will for probate and qualifies as executrix 
thereunder, and enters upon the duties of 
her office, or knowingly takes property 
thereunder, may not afterwards be allowed 
to resign and dissent from said will, unless 
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it appears that such widow was at the 
time mentally and physically disqualified 
from attending to the business in hand or 
having any intelligent concept of what she 
was about. Joyce v. Joyce, 260 N.C. 757, 
133 S.E.2d 675 (1963). 

But Surviving Spouse Need Not Resign 
While Right Being Determined.—The per- 
sonal representative need not resign from 
that position during the time the right to 
dissent is being determined. North Caro- 
lina Nat’l Bank v. Stone, 263 N.C. 384, 139 
S.E.2d 573 (1965). 
And Failure to Resign Is Not Waiver of 

Right to Dissent.—The failure of the sur- 
viving spouse to resign as personal repre- 
sentative during the time the right to dis- 
sent is determined under the provisions of 
this section, cannot constitute a waiver of 
the right to dissent. North Carolina Nat'l 
Bank v. Stone, 263 N.C. 384, 139 S.E.2d 
573 (1965). 
The right to dissent is limited to those 

cases in which provisions under the will, 
when added to the value of property pass- 
ing outside the will as a result of the tes- 
tator’s death, (1) are less than the intestate 
share, or (2) are less than one half the net 
estate if neither lineal descendant nor par- 
ent survives. North Carolina Nat’l Bank v. 
Stone, 263 N.C. 384, 139 S.F.2d 573 (1965). 

Method Is Provided for Determining 
Different Benefits. — Subsection (c) pro- 
vides a method by which to determine the 
value of benefits under the will and the 
benefits in case of intestacy. North Caro- 
lina Nat'l Bank v. Stone, 263 N.C. 384, 139 

S.E.2d 573 (1965). 

§ 30-2. Time and manner of dissent.—(a) Any person entitled under the 
provisions of G.S. 30-1 to dissent from the will of his or her deceased spouse, may 
do so by filing such dissent with the clerk of the superior court of the county in 
which the will is probated, at any time within six months after the issuance of 
letters testamentary or of administration with the will annexed, or if litigation that 
affects the share of the surviving spouse is pending at the expiration of the time 
allowed for filing the dissent, then within such reasonable time as may be allowed 
by written order of the clerk of the superior court. 

(b) The dissent shall be in writing signed and acknowledged by the surviving 
spouse or his or her duly authorized attorney; provided, however, if the surviving 
spouse is a minor or an incompetent, the dissent may be executed and filed by the 
general guardian, or by the guardian of the person or estate of the minor or in- 
competent spouse. If the minor or incompetent spouse has no guardian, the dissent 
may be executed and filed by a next friend appointed by the clerk of the superior 
court of the county in which the will is probated. 

(c) The dissent, whether in person or by attorney, shall be filed as a record 
of the court. : 

(d) If no dissent is filed in the manner and within the time provided for in sub- 
sections (a), (b) and (c) of this section the surviving spouse shall be deemed to 
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have waived his or her right to dissent. 
s. 3080; C. S., s. 4096; 1959, c. 880, s. 1 

Cross References. — See note to § 30-1. 
As to intestate succession, see § 29-1 et. 

seq. 
Editor’s Note. — The 1965 amendment 

reenacted this section without change. 
Some of the cases in the following note 

were decided under § 30-1 as it stood be- 
fore the passage of the 1959 act which 

rewrote this article. 
For note on dissent by incompetent 

widow through her guardian, see 35 N.C.L. 
Rev. 520 (1957). 

Article Was Unconstitutional as Applied 
to Dissent By Husband. — See note to § 
30-1. 

This section is a statute of limitation, 
not an enabling statute. The period pro- 
vided a widow to dissent from her hus- 
band’s will is not a condition precedent to 
that right, but merely limits the time in 
which she may resort to the courts to en- 
force it. Whitted v. Wade, 247 N.C. 81, 100 

S.E.2d 263 (1957). 
This section is a statute of limitations. 

It extinguishes no right but limits the 
time in which a widow may enforce the 
right the law gives her to participate in 
her husband’s estate. First-Citizens Bank 
& Trust Co. v. Willis, 257 N.C. 59, 125 
S.E.2d 359 (1962). 

See also Overton v. Overton, 259 N.C. 
31, 129 S.E.2d 593 (1963) and Hinton v. 
Hinton, 61 N.C. 410 (1868). 

Failure to dissent within the time speci- 
fied does not extinguish the right, it 
simply bars the action therefor. Overton 
v. Overton, 259 N.C. 31, 129 S.E.2d 593 
(1963). 

Dissent Not a Condition Precedent to 

Right to Dower. — Dissent within six 

months is not a condition precedent to the 
right of a widow, whose husband dies 
testate, to dower. Overton v. Overton, 259 

N.C. 31, 129 S.E.2d 593 (1963). As to aboli- 
tion of dower, see § 29-4. 
Widow Must Comply with Section Al- 

though Will Gives Her Nothing. — Al- 
though a will gives a widow nothing, she 
is nevertheless required to comply with 
§ 30-2. First-Citizens Bank & Trust Co. 
v. Willis, 257 N.C. 59, 125 S.E.2d 359 
(1962). 
Although an insane widow received 

nothing in the will of her husband, the fail- 
ure of her guardian to dissent for her 
within six months of his qualification 
barred her right of dissent at the end of 
that period. First-Citizens Bank & Trust 

Co. v. Willis, 257 N.C. 59, 125 S$.E.2d 359 

(1962). 

Cu. 30. SuRvVIVING SPOUSES § 30-2 

(1868-9, c. 93, s. 37; Code, s. 2108; Rev., 

- 1961, c. 959, s. 2; 1965, c. 849, s. 1.) 
An insane widow is not barred by the 

statute of limitations in this section, but 

may bring the action through a guardian 
as provided in this section within three 

years after the disability is removed pur- 
suant to § 1-17. Whitted v. Wade, 247 N.C. 
81, 100 S.E.2d 263 (1957), so holding 

though the guardian was not appointed 

until more than six months after the hus- 

band’s will was proved. 
Statute Runs against Insane Widow 

from Appointment of Guardian. — The 
statute of limitation provided in this sec- 
tion begins to run against an insane 
widow’s right to dissent from the date 
a guardian is appointed. First-Citizens 
Bank & Trust Co. v. Willis, 257 N.C. 
59, 125 S.E.2d 359 (1962). 
Widow May Dissent without Assigning 

Reason.—The right of a widow to dissent 
from the will is given by law, and she may 

exercise such right within the time fixed 
by statute without assigning any reason 
therefor. Union Nat’! Bank v. Easterby, 
236 N.C. 599, 73 S.E.2d 541 (1952). 

Dissent Based on Separate Agreement 

with Remaindermen.—The fact that the 

widow’s unconditional dissent from the 

will and election to take her statutory 

rights is based upon separate agreement 

with the vested remaindermen that they 

pay her a specified sum, does not affect the 

validity of the dissent, the dissent being 

valid unless she is induced to dissent in 

ignorance of her rights to her prejudice. 

Union Nat’l Bank v. Easterby, 236 N.C. 

599, 73 S.E.2d 541 (1952). 

Duty of Clerk to Record Dissent. — 

While the statute merely requires the 

filing of the dissent, it is the duty of the 

clerk to record the dissent when filed. 

Philbrick v. Young, 255 N.C. 737, 122 

S.E.2d 725 (1961). 

Effect of Recording. — This recording 

creates the presumption that the instru- 

ment was the act of the widow done in 

the time and manner required by law. 

Philbrick v. Young, 255 N.C. 737, 122 

S.E.2d 725 (1961). 
Former Law.—See Cheshire v. McCoy, 

52 N.C. 376 (1860); Jones v. Gerock, 59 

N.C. 190 (1861); Ramsour v. Ramsour, 63 

N.C. 231 (1869); Yorkly v. Stinson, 97 

N.C. 236, 1 S.E. 452 (1887); Horton v. Lee, 

99 N.C. 227, 5 S.E. 404 (1888); Hollomon 

v. Hollomon, 125 N.C. 29, 34 S.E. 99 

(1899); Richardson v. Justice, 125 N.C. 

409, 34 S.E. 441 (1899); Perkins v. Brink- 

ley, 133 N.C. 86, 45 S.E. 465 (1903); Lee 

¥ Giles i6t N.C. s4i, 7? S.Eass20(1913); 
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Atlantic Trust & Banking Co. v. Stone, 176 
N.C. 270, 97 S.E. 8 (1918); In re Smith’s 
Estate, 226 N.C. 169, 37 S.E.2d 127 (1946); 
Coble v. Coble, 227 N.C. 547, 42 S.E.2d 898 
(1947). 

Quoted in Tolson v. Young, 260 N.C. 
506, 133 S.E.2d 135 (1963). 

Cited in Wachovia Bank & Trust Co. v. 
Green, 236 N.C. 654, 73 S.E.2d 879 (1952). 

. 

§ 30-3. Effect of dissent.—(a) Upon dissent as provided for in G.S. 30-2, 
the surviving spouse, except as provided in subsection (b) of this section, shall 
take the same share of the deceased spouse’s real and personal property as if the 
deceased had died intestate; provided, that if the deceased spouse is not survived 
by a child, children, or any lineal descendants of a deceased child or children, or 
by a parent, the surviving spouse shall receive only one half of the deceased 
spouse’s net estate as defined in G.S. 29-2 (3), which one half shall be estimated 
and determined before any federal estate tax is deducted or paid and shall be free 
and clear of such tax. 

(b) Whenever the surviving spouse is a second or successive spouse, he or she 
shall take only one half of the amount provided by the Intestate Succession Act 
for the surviving spouse if the testator has surviving him lineal descendants by a 
former marriage but there are no lineal descendants surviving him by the second 
or successive marriage. 

(c) If the surviving spouse dissents from his or her deceased spouse’s will and 
takes an intestate share as provided herein, the residue of the testator’s net estate, 
as defined in G.S. 29-2, shall be distributed to the other devisees and legatees as 
provided in the testator’s last will, diminished pro rata unless the will otherwise 
Providesm inet, CLG, S,2> 1o0G-9, C, 9a,S. Jo, Code, s, 2109* Rev.,.s. 3081; 
Prorat ae 909 8 S80 es. al 9615 cS 9 Msi sd 11965, cu S49i°s. le) 

Cross References.—See note to § 30-1. 
As to intestate succession, see § 29-1 et 
seq. 

Editor’s Note. — The 1965 amendment 
reenacted this section without change. 

Most of the cases in the following note 
were decided under § 30-2 as it stood be- 
fore the passage of the 1959 act which 
rewrote this article. 

In General.A widow having dissented 
from her husband’s will is entitled to ex- 
actly the same share in his estate she 
would have received if he had died intes- 
tate. So far as her property rights in her 
husband’s estate are concerned there is no 
will. In all other respects the will remains 
and the executors are controlled by its 
terms. Wachovia Bank & Trust Co. v. 
Green, 236 N.C. 654, 73 S.E.2d 879 (1953), 
commented on in 31 N.C.L. Rev. 491 
(1953). 

Article Was Unconstitutional as Applied 
to Dissent by Husband.—See note to § 
30-1. 

The effect of a widow’s dissent is spelled 
out in subsections (a) and (b). Tolson v. 
Young; 260 N.C; 506, 133° 9.8,.2d" 135 
(1963). 

Dissent Accelerates the Vesting of the 
Property.—Widow’s dissent from will held 
to terminate her life estate thereunder and 
accelerate the vesting of remainder. Union 
Nat’l Bank v. Easterby, 236 N.C. 599, 73 
S.E.2d 541 (1952). 

Dissenting Widow May Not Assert Any 

Benefits under Will—The widow’s dissent 
from her husband’s will is a rejection of it 
as far as her rights are concerned, and hav- 
ing elected to treat it as a nullity, she may 
not assert any benefits thereunder, even in 
regard to direction in the will for the pay- 
ment of estate taxes. Wachovia Bank & 
Trust Co. v. Green, 236 N.C. 654, 73 S.E.2d 
879 (1953), commented on in 31 N.C.L. 
Rev. 491 (1953). 
Where a will directed that “all estate, 

inheritance or succession taxes of every 
kind which may be assessed against my 
estate or against any beneficiary thereun- 
der in connection with my estate, shall be 

paid by my executors as debts of my 
estate, out of the general assets thereof, 
without diminishing any specific devise or 
bequest contained herein by reason hereof,” 
testator’s widow who dissented from the 
will could not bring herself within the 
classification of devisee or legatee under 
the will or become entitled to any right or 
benefit therein prescribed. Wachovia Bank 
& Trust Co. v. Green, 236 N.C. 654, 73 
S.E.2d 879 (1953), commented on in 31 
N.C.L. Rev. 491 (1953). 

Property from Which General Legacies 
Come Is Asset Subject to Distribution to 
Widow.—When the property from which 
general legacies must come provides in- 
come, it is a general asset of the estate 
subject to the payment of debts and dis- 
position under the terms of the will and, 
where a widow dissents, is to be propor- 

141 



§ 30-4 

tionately distributed to her under the ap- 

plicable statute. First Union Nat’l Bank 
v. Melvin, 259 N.C. 255, 130 S.E.2d 387 

(1963). 
Meaning of Residue of Net Estate.—See 

note to § 29-2. 
When Dissenting Widow Takes Share 

Free of Federal Estate Tax.—The only in- 
stance where a surviving wife is allowed to 
take her distributive share free and clear of 
the federal estate tax occurs when her hus- 
band dies testate, leaves no lineal descen- 
dants or parents surviving him, and she 
dissents from his will. Tolson v. Young, 

2960 N.C. 506, 133 S.E.2d 135 (1963); 
Adams v. Adams, 261 N.C. 342, 134 S.E.2d 

633 (1964). 
A childless widow who dissents from the 

will of her husband who is survived also 
by one or more lineal descendants by a 

Cu. 30. SurviviNG SPOUSES § 30-15 

former marriage, takes her statutory share 
of the estate computed after the deduction 
of the federal estate taxes. Tolson v. 
Young, 260 N.C. 506, 133 S.E.2d 135 
(1963). 
The words “as if he had died intestate” 

were construed prior to the 1959 amend- 
ment in State ex rel. Corporation Comm’n 
v. Dunn, 174 N.C. 679, 94 S.E. 481 (1917). 

Former Law.—See Hinton v. Hinton, 68 
N.C. 100 (1873); Arrington v. Dorten, 77 
N.C. 367 (1877); Trustees of Baptist Fe- 
male Univ. v. Borden, 132 N.C. 476, 44 S.E. 
47 (1903); State ex rel. Corporation 
Comm’n v. Dunn, 174 N.C. 679, 94 S.E. 
481 (1917). 

Cited in Wachovia Bank & Trust Co. v. 
Waddell, 234 N.C. 454, 67 S.E.2d 651 

(1951); Gomer v. Askew, 242 N.C. 547, 89 
S.F.2d 117 (1955). 

ARTICLE 2. 

Dower. 

S§ 30-4 to 30-8: Repealed by Session Laws 1959, c. 879, s. 14. 
Cross Reference.—As to abolition of the 

estate of dower, see § 29-4. 

§ 30-9: Repealed by Session Laws 1965, c. 853. 
Cross Reference.—For present provisions 

as to conveyance without joinder of incom- 
petent spouse, see § 39-7. 

§ 30-10: fe Bret Pave eae Laws 1959, c. 879, s. 14. 
Editor’s Note.—The act repealing this 

section inserted the new chapter 29 entitled 
“Intestate Succession.” 

ARTICLE 3. 

Allotment of Dower. 

S§ 30-11 to 30-14: Repealed by Session Laws 1959, c. 879, s. 14. 

Editor’s Note.—The act repealing these 
sections inserted the new chapter 29 en- 
titled “Intestate Succession.” 

ARTICLE 4. 

Year's Allowance. 

Part 1. Nature of Allowance. 

§ 30-15. When spouse entitled to allowance.—Every surviving spouse 

of an intestate or of a testator, whether or not he has dissented from the will, 

shall, unless he has forfeited his right thereto as provided by law, be entitled, out 

of the personal property of the deceased spouse, to an allowance of the value of 

one thousand dollars ($1,000.00) for his support for one year after the death 

of the deceased spouse. Such allowance shall be exempt from any lien, by judg- 

ment or execution, acquired against the property of the deceased spouse, and 

shall, in cases of testacy, be charged against the share of the surviving spouse. 

(1868-9, c. 93, s. 81; 1871-2, c. 193, s. 44; 1880, c. 42; Code, s. 2116; 1889, c. 
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MOOK Siren ev aes, OUIls-C, 9,78, 4108 1953.%C-913)'st 191961; ¢ 316, sels c. 
749, s. 1.) 

Cross References. — As to property 
subject to allowance, see § 30-18 and note. 
As to effect of wife’s adultery, see § 52-20. 
As to allowance to children, see § 30-17: 

Editor’s Note.—For brief comment on 
the 1953 amendment, see 31 N.C.L. Rev. 
376 (1953). 

Purely Statutory Right—The right of 
a widow to a year’s support is purely 
statutory. Broadnax v. Broadnax, 160 N.C. 
432, 76 S.E. 216 (1912). See Drewry v. 
Raleigh Sav. Bank & Trust Co., 173 N.C. 
644, 92 S.E. 593 (1917); Jones v. Callahan, 
242 N.C. 566, 89 S.E.2d 111 (1955); Over- 

ton vy. Overton, 259 N.C. 31, 129 S.E.2d 
593 (1963). 

If the wife dies intestate, the husband 
has the same right as a widow. First Un- 
ion Nat’l Bank v. Melvin, 259 N.C. 255, 130 
S.E.2d 387 (1963). 
Under this section as rewritten, for the 

first time in our law a husband may be 
entitled to a year’s allowance. First Un- 
ion Nat’l Bank v. Melvin, 259 N.C. 255, 130 

S.E.2d 387 (1963). 
Priority over Creditors—The widow is 

given her right to a year’s support against 
all general creditors, but no better title to 
the property assigned her than her hus- 
band had. She is entitled to her year’s 
allowance in preference to the special 
lien acquired by an execution bearing 

teste prior to the husband’s death. In re- 
gard to other liens and equities, she takes 
the property in the same manner and 
plight in which her husband held it. 
Williams v. Jones, 95 N.C. 504 (1886). 
Her priority extends over the funeral ex- 
penses and costs of administration. Denton 
y. Tyson, 118 N.C. 542, 24 S.E. 116 (1896). 
Mortgage Registered after Husband’s 

Death—Where a husband mortgaged a 
horse, but the mortgage was not registered 
until after his death, and prior to its 
registration the horse was assigned to the 
widow as a part of her year’s support, it 
was held that the widow took the property 
subject to the mortgage lien. Williams v. 
Jones, 95 N.C. 504 (1886); Coastal Sales 
Co. v. Weston, 245 N.C. 621, 97 S.E.2d 267 
(1957). 
Where widow fails to dissent from will, 

and brings an action after six months 
from the probate for a year’s allowance, 
such action is not maintainable. Perkins v. 
Brinkley, 133 N.C. 86, 45 S.E. 465 (1903); 
Jones v. Callahan, 242 N.C. 566, 89 S.E.2d 
111 (1955). 

Under this section as phrased prior to 
the 1961 revision, the time element in § 

30-2 was a statute of limitations with re- 

spect to the rights of both dissent and 
year’s support. Overton y. Overton, 259 

N.C. .31, 129 S.B.2d 593 (1963). 

A widow who has dissented from her 
husband’s will takes her year’s allowance 
in addition to her statutory share in his 
estate. First Union Nat’l Bank v. Melvin, 
259 N.C. 255, 130) S.E,.2d) 387 (1963). 

The phrase “and shall, in cases of 
testacy, be charged against the share of 
the surviving spouse,” refers only to the 
share of a widow who takes in accordance 
with the will and has not dissented from 
it. First Union Nat’l Bank v. Melvin, 259 

N.C. 255, 130 S.E.2d 387 (1963). 

When Husband Died a Citizen of An- 
other State—It has been held that the 
widow of a man who dies a citizen of an- 
other state is not entitled to a year’s sup- 
port out of the assets of the decedent in 
this State, and the fact that she became a 

citizen of this State after her husband’s 
death is immaterial, since her relations to 
the estate and her right to share in it are 
fixed at the intestate’s death, and by the 
laws of his domicil. Simpson yv. Cureton, 
97 N.C. 113, 2 S.E. 668 (1887). See Med- 
ley v. Dunlap, 90 N.C. 527 (1884). 

But in Jones v. Layne, 144 N.C. 600, 57 
S.E. 372 (1907), it is held that a widow, 
whose husband died domiciled in another 
state, is entitled to her year’s support in 
this State in which there is a fund due 
her husband, if the widow is a bona fide 
resident in the State. The reason given for 
this ruling is that the fiction of personal 
property being considered as belonging to 
the domicil of the owner applies only to 
the distribution of the assets of the one 
deceased, and has no application to pay- 
ment of debts, legacies, costs of ad- 
ministration, etc. See Moye v. May, 43 

N.C. 131 (1851). Further support may be 
found in the object of the statute giving 
to the widow her year’s support. See Kim- 
ball v. Deming, 27 N.C. 418 (1845); In re 
Hayes, 112 N.C. 76, 16 S.E. 904 (1893). 

Adultery Prior to Enactment of Section 
Not a Bar.—A widow is not barred of 
her right to a year’s support under this 
section by reason of adultery committed 
prior to the passage of the statute. Cook v. 

Sexton, 79 N.C. 305 (1878). 
Antenuptial Contract as a Bar. — A 

widow is barred from recovering a year’s 
support by an antenuptial contract re- 
linquishing all claim to any property of her 
husband. Perkins v. Brinkley, 133 N.C. 80, 
45 S.E. 465 (1903). 
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Award under Will as Estoppel—Where 

the widow and the executor by mutual 

consent selected three men to lay off to the 

widow her year’s support, provided for her 

in the husband’s will, which was done, and 

both parties assented to the report in writ- 

ing, it was held that the widow in the 

absence of fraud and undue influence was 

Cu. 30. SurvIVING SPOUSES § 30-17 

estopped by the award and cannot main- 
tain a proceeding under this section. Flip- 
pin v. Flippin, 117 N.C. 376, 23 S.E. 321 

(1895). 
Applied in In re Stewart, 140 N.C. 28, 

52 S.E. 255 (1905). 
Cited in Gomer v. Askew, 242 N.C. 547, 

89 S.E.2d 117 (1955). 

§ 30-16. Duty of personal representative or justice to assign al- 

lowance.—It shall be the duty of every administrator, collector, or executor of 

a will, on application in writing, signed by the surviving spouse, at any time 

within one year after the death of the deceased spouse, to assign to the surviving 

spouse the year’s allowance as provided in this article. 

If there shall be no administration, or if the personal representative shall fail 

or refuse to apply to a justice of the peace, as provided in § 30-20, for ten days 

after the surviving spouse has filed the aforesaid application, or if the surviving 

spouse is the personal representative, the surviving spouse may make application 

to the justice, and it shall be the duty of the justice to proceed in the same manner 

as though the application had been made by the personal representative. 

Where any personal property of the deceased spouse shall be located outside the 

township or county where the deceased spouse resided at the time of his death, 

the personal representative or the surviving spouse may apply to any justice of 

the peace of any township or county where such personal property is located, 

and it shall be the duty of such justice to assign the year’s allowance as if the 

deceased spouse had resided and died in that township. ( 1868-9, c. 93, s. 12, 

1870-1, c. 263; Code, ss. 2120, 2122; 1889, cc. 496, 531; 1891, c. 13; Rev., ss. 

3096, 3098 ; C..S.y'ss/'4113, 411551961, c. 749, s, 2.) 

Widow’s Allowance Is Terminable.—The 
administrator is only under a duty to as- 
sign the year’s allowance upon written ap- 

plication of the widow, signed by her, and 

within one year from the decedent’s death 

and if these requirements are not met, 

there is no duty to assign the allowance; 
therefore, it is terminable. Wachovia Bank 

& Trust Co. v. United States, 234 F. Supp. 

897 (M.D.N.C. 1964). 
Therefore Not Part of Marital Deduc- 

tion for Estate Tax Purposes. — The 

widow’s year’s allowance being terminable 
is not part of the marital deduction for 
estate tax purposes. Wachovia Bank & 
Trust Co. v. United States, 234 F. Supp. 
897 (M:D.N.C. 1964). 

Next Friend as Representative of Minor 
Widow.—In dissenting from her husband’s 
will and applying for a year’s allowance, 
the widow, being a minor without guard- 
ian, may be represented by a next friend, 
duly appointed. Hollomon v. Hollomon, 
125 N.C. 29, 34 S.E. 99 (1899). 

§ 30-17. When children entitled to an allowance.—Whenever any 

parent dies leaving any child under the age of eighteen years, including an adopted 

child, or a child with whom the widow may be pregnant at the death of her hus- 

band, or any other person under the age of eighteen years residing with the de- 

ceased parent at the time of the death to whom the deceased parent or the sur- 

viving parent stood in loco parentis, every such child shall be entitled, besides 

its share of the estate of such deceased parent, to an allowance of three hundred 

dollars ($300.00) for its support for the year next ensuing the death of such 

parent, less, however, the value of any articles consumed by said child since the 

death of said parent. Such allowance shall be exempt from any lien, by judgment 

or execution against the property of such parent. The personal representative of 

the deceased parent, within one year after the parent’s death, shall assign to 

every such child the allowance herein provided for; but if there is no personal 

representative or if he fails or refuses to act within ten days after written request 

by a guardian or next friend on behalf of such child, the allowance may be as- 

signed by a justice of the peace, upon application of said guardian or next friend. 

If the child resides with the widow of the deceased parent at the time such al- 

lowance is paid, the allowance shall be paid to said widow for the benefit of said 
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child. If the child resides with its surviving parent who is other than the widow 

of the deceased parent, such allowance shall be paid to said surviving parent for 

the use and benefit of such child. Provided, however, the allowance shall not be 

available to an illegitimate child of a deceased father, unless such deceased father 

shall have recognized the paternity of such illegitimate child by deed, will or 

other paper-writing. If the child does not reside with a parent when the allow- 

ance is paid, it shall be paid to its general guardian, if any, and if none, to the 

clerk of the superior court who shall receive and disburse same for the benefit 

of such child. (1889, c. 496; Rev., s. 3094; C. S., s. 4111; 1939, c. 396; 1953, 

cris ysse? 1961 yc; 316,:s.'2; c:'/49, 's..3, ) 
Editor’s Note—For brief comment on 

the 1953 amendment, see 31 N.C.L. Rev. 

376 (1953). 
The background and effect of this sec- 

tion are summarized in part as follows in 
17 N.C.L. Rev. 357: Since 1796 statutes 
have been in force in North Carolina pro- 
viding for the allotment of a portion of the 
property of a deceased person for the sup- 
port of his widow and family for one year 
after his death. See In re Stewart, 140 N.C. 
28, 52 S.E. 255 (1905). By these statutes 
the widow, in addition to her dower and 
distributive share of her husband’s estate, 
has been given a year’s allowance out of 
his personal property; the year’s allowance 
has included not only a certain sum for her 
own maintenance, but also an additional 
sum for each child of hers or her husband’s 
under fifteen years of age. The entire 
amount of this allowance was at one time 
held to be personal to the widow—her own 
property to be used at her pleasure. Simp- 
son v. Cureton, 97 N.C. 112, 2 S.E. 668 
(1887). As a consequence, if the husband 
died leaving no widow, or if the widow 
died before her year’s allowance was as- 
signed to her, no allowance could be set 
aside for the surviving children as such. 
Kimball v. Deming, 27 N.C. 418 (1845). To 

remedy this situation, Public Laws 1889, c. 
496, provided that in case there was no 
widow, or if she died before the allowance 
had been set aside, an allotment still could 
be made for the benefit of the members of 
the family surviving under the age of fif- 
teen years. The 1939 amendment rewrote 
this statute so as to dissociate completely 
the year’s allowance for a child from the 
concept of its inclusion in the widow’s 
allotment, and to give him an independent 
legal status for the purpose of receiving 

a year’s allowance. 
This section, by its terms, its history, 

and when considered with the other pro- 
visions of this article, has reference only 
to the estate of an intestate or at most to 

an estate where the widow dissents from 
the will. Jones v. Callahan, 242 N.C. 566, 

89 S.E.2d 111 (1955). 
As to purpose of this and foregoing sec- 

tions, see Kimball v. Deming, 27 N.C. 
418 (1845), approved in In re Hayes, 112 

N.C. 76, 16 S.E. 904 (1893). 
Applied in Drewry v. Raleigh Sav. Bank 

oT rust) Cog 173. 9N-C; 664, 192° S.E. 9593 

(1917): 
Cited in Gomer v. Askew, 242 N.C. 547, 

s9 S.E.2d 117 (1955). 

§ 30-18. From what property allowance assigned.—Such allowance 

shall be made in money or other perso 
spouse. (1868-9, c. 93, s. 9; Code, s. DIV PI Revs 0 ee Ste LIZ 

c. 92; 1961, c. 749, s. 4.) 
Former Law.—For cases construing sec- 

tion prior to the 1961 amendment, see Van 
Norden v. Prim, 3 N.C. 149 (1801); Hunter 
v. Husted, 45 N.C. 97 (1852); Irvin v. 

nal property of the estate of the deceased 
1925, 

Hughes, 82 N.C. 210 (1880); Denton v. 

Tyson, 118 N.C. 542, 24 S.E. 116 (1896); 

Broadnax v. Broadnax, 160 N.C. 432, 76 

S.B. 216-(1912). 

Part 2. Assigned by Justice of the Peace. 

§ 30-19. Value of property ascertained. — The value of the personal 

property assigned to the surviving spouse and children shall be ascertained by 

a justice of the peace and two persons qualified to act as jurors of the county in 

which administration was granted or the will probated. (1868-9, c. 93, s. ly; 

Code,"6r2121 = Reyes. 3097:;°C, Sis 4114; 1961, c. 749, s. 5.) 

§ 30-20. Procedure for assignment.—Upon the application of the sur- 

viving spouse, or whenever it shall appear that a child is entitled to an allow- 

ance as provided by § 30-17, the personal representative of the deceased shall 
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apply to a justice of the peace of the township in which the deceased resided, 
or some other township, to summon two persons qualified to act as jurors, who, 
having been sworn by the justice to act impartially as commissioners shall, with 
him, ascertain the person or persons entitled to an allowance according to the 
provisions of this article, and determine the money or other personal property of 
the estate, and pay over to or assign to the surviving spouse and to the children, 
if any, so much thereof as they shall be entitled to as provided in this article. Any 
deficiencies shall be made up from any of the personal property of the deceased, 
and if the personal property of the estate shall be insufficient to satisfy such allow- 
ance, the clerk of the superior court shall enter judgment against the personal 
representative for the amount of such deficiency, to be paid when a sufficiency of 
such assets shall come into his hands. (1870-1, c. 263; Code, s. 2122; 1891, c. 13; 
1899 cN5Sl Rev: 5.°3098 ; CAS eeeal lS s106i e749 49550.) 
Assignment Not Precluding Increase of 

Allowance. — The assignment of a year’s 
provision under this section does not serve 

to preclude the widow’s right to an in- 
crease thereof under § 30-26 et seq. Mann 
vy. Mann, 173 N.C. 20, 91 S.E. 355 (1917). 

§ 30-21. Report of commissioners.—The commissioners shall make and 
sign three lists of the money or other personal property assigned to each person, 
stating their quantity and value, and the deficiency to be paid by the personal 
representative. Where the allowance is to the surviving spouse, one of these lists 
shall be delivered to him. Where the allowance is to a child, one of these lists shall 
be delivered to the surviving parent with whom the child is living; or to the 
child’s guardian or next friend if the child is not living with said surviving parent ; 
or to the child if said child is not living with the surviving parent and has no 
guardian or next friend. One list shall be delivered to the personal representative. 
One list shall be returned by the justice, within twenty days after the assignment, 
to the superior court of the county in which administration was granted or the 
will probated, and the clerk shall file and record the same, together with any judg- 
ment entered pursuant to § 30-20. (1868-9, c. 93, s. 15; Code, s. 2123; Rev., s. 
3099; C.'S.,.s..4116;'1961, c. /49,s. 7.) 

Filing of List of Articles Mandatory.— 
The filing and recording of the list of art- 
icles [now money or other personal prop- 
erty] allotted to the widow, as her year’s 
support, as required by this section, is 
essential to its validity, and to the vesting 
in her of the property or debt allotted to 
the widow. Kiff v. Kiff, 95 N.C. 72 (1886). 

allotment to the widow must be made with 
such reasonable certainty, in regard to the 
thing allotted, as to indicate what property 
was intended by the commissioners, 

otherwise the allotment will be void. Un- 
der this principle the item, “labor for 3% 
years, $173,” was held void. Kiff v. Kiff, 
95 N.C. 72 (1886). 

Reasonable Certainty Required. — The 

§ 30-22. Fees of commissioners.—Any person appointed by any justice 
of the peace to allot or set apart to any surviving spouse or child a year’s allow- 
ance under the statute, and who shall serve, shall be paid the sum of one dollar 
($1.00) a day or fraction of a day engaged, and the same shall be taxed as a part 
of the bill of costs of the proceeding. (1907, c. 223; 1913, c. 18; C. S., s. 3900; 
1961, c. 749, s. 8.) 

§ 30-23. Right of appeal.—The personal representative, or the surviving 
spouse, or child by his guardian or next friend, or any creditor, legatee or heir of 
the deceased, may appeal from the finding of the commissioners to the superior 
court of the county, and, within ten days after the assignment, cite the adverse 
party to appear before such court on a certain day, not less than five nor exceeding 
ten days after the service of the citation. (1868-9, c. 93, s. 16; Code, s. 2124; 
1897, c. 442; Rev., s. 3100; C. S., s. 4117; 1961, c. 749, s. 9.) 

Findings Supported by Evidence Not 
Reviewed.—The findings of the judge in 
the special proceedings for the allotment 
of the year’s support will not be reviewed 

on appeal where there is evidence to sup- 
port such findings. Drewry v. Raleigh Sav. 
Bank & Trust Co., 173 N.C. 664, 92 S.E. 
593 (1917). 
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§ 30-24. Hearing on appeal.—aAt or before the day named, the appellant 

shall file with the clerk a copy of the assignment and a statement of his excep- 

tions thereto, and the issues thereby raised shall be decided as other issues are 

directed to be. When the issues shall have been decided, judgment shall be en- 

tered accordingly, if it may be without injustice, without remitting the proceed- 

ings to the commissioners. (1868-9, c. 93, s. Lia Goder se2i25 sakhevinsnialOL; 

Gis 564118.) 

§ 30-25. Personal representative entitled to credit.—Upon the settle- 

ment of the accounts of the personal representative, he shall be credited with the 

articles assigned, and the value of the deficiency assessed as aforesaid, if the same 

shall have been paid, unless the allowance be impeached for fraud or gross neg- 

ligence in him. (1868-9, c. 93, s. 18; Code, s. DIZG Ee Revees OlU2 eG, °S.; Ss: 

4119.) 

§ 30-26. When above allowance is in full.—lf the estate of a deceased be 

insolvent, or if his personal estate does not exceed two thousand dollars 

($2,000.00), the allowances for the year’s support of the surviving spouse and the 

children shall not, in any case, exceed the value prescribed in G.S. 30-15 and 

30-17; and the allowances made to them as above prescribed shall preclude them 

from any further allowances. (1868-9, c. 93, s. 19 Code" si 2i2/rukev. S103 5 

5 s.04120 1961) C2749. 10.) 
Assignment Not Barring Increased Al- 

lowance.—The assignment of an allowance 

to a widow under § 30-20 is not a bar to a 
subsequent petition for an increased allow- 

plainly indicates that the widow may have 
a further allowance in addition to the first, 
if the estate exceeds $2,000. Mann v. Mann, 
173UN-C..20,°91 SE. 355 (1917). 

ance. The very language of the statute 

Part 3. Assigned in Superior Court. 

30-27. Surviving spouse or child may apply to superior court.— 

It shall not, however, be obligatory on a surviving spouse or child to have the 

support assigned as above prescribed. Without application to the personal rep- 

resentative, the surviving spouse, or the child through his guardian or next friend, 

may at any time within one year after the decedent’s death, apply to the superior 

court of the county in which administration was granted or the will probated to 

have a year’s support assigned. (1868-9, c. 93, s. 20; Code, s. 2128; Rev., s. 3104; 

CeeS se) 01 961 5.¢4 7494. si11;) 
Approval of Allowance Less than Maxi- 

mum under § 30-31.—Where the superior 
court found a sum which a widow has 
agreed to accept to be reasonable and 
proper, though less than her maximum 
allowance would have been if calculated 
under § 30-31, this section gives the court 
the jurisdiction to make the allowance 
agreed upon. Wachovia Bank & Trust 
Co. v. Waddell, 234 N.C. 454, 67 S.E.2d 
651 (1951). 

Irrelevant Allegations in Answer.—Upon 
petition for allotment of a widow’s year’s 
allowance, allegations in the answer to the 

§ 30-28. Nature of proceeding; 

effect that the widow did not need an al- 
lotment for her support, that deceased’s 
will evidenced a desire that the widow 
should receive no part of the estate, and 
that defendants were the aged and infirm 
parents of deceased dependent upon the 
estate left them by the will, are irrelevant 
to the issues and could not be shown in 
evidence, and were properly stricken upon 
motion, since even the reading of the 

pleadings would be highly prejudicial to 
petitioner. Edwards v. Edwards, 230 N.C. 
176, 52 S.E.2d 281 (1949). 

parties.—The application shall be by 

summons, as is prescribed for special proceedings, in which the personal repre- 

sentative of the deceased, if there be one other than the plaintiff, the largest known 

creditor, or legatee, or some distributee of the deceased, living in the county, shall 

be made defendant, and the proceedings shall be as prescribed for special proceed- 

ings between parties. (1868-9, c. 93, s. 21; Code, s. 2129! Rey, s#3105iC4S5 

s. 4122.) 
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30-29. What complaint must show. — In the complaint the plaintiff 

shall set forth, besides the facts entitling plaintiff to a year’s support and the 

value of the support claimed, the further facts that the estate of the decedent is 

not insolvent, and that the personal estate of which he died possessed exceeded 

two thousand dollars, and also whether or not an allowance has been made to 

plaintiff and the nature and value thereof. (1868-9, c. O3nsmeczesCodewseZ130- 

Reyv., s. 31063 GeSws. 4123; 1961,'¢. 749%si.12.) 

§ 30-30. Judgment and order for commissioners.—If the material al- 

legations of the complaint be found true, the judgment shall be that plaintiff is 

entitled to the relief sought; and the court shall thereupon issue an order to the 

sheriff or other proper officer of the county, commanding him to summon a justice 

of the peace and two persons qualified to act as jurors, who shall determine the 

money or other personal property of the estate and assign to the plaintiff a suf- 

ficiency thereof for plaintiff’s support for one year from the decedent’s death. Any 

deficiency shall be made up from any of the personal property of the deceased, and 

if the personal property of the estate shall be insufficient for such support, the 

clerk of the superior court shall enter judgment against the personal representative 

for the amount of such deficiency, to be paid when a sufficiency of such assets 

shall come into his hands. (1868-9, c. 93, s. 23; Code, s. 2131; Rev., s. 3107; 

Gi'S,'s) 412421961 es 749) .s513>) 

§ 30-31. Duty of commissioners; amount of allowance. — The said 

commissioners shall be sworn by the justice and shall proceed as prescribed in 

this chapter, except that they may assign to the plaintiff a value sufficient for the 

support of plaintiff according to the estate and condition of the decedent and 

without regard to the limitations set forth in this chapter; but the value allowed 

shall be fixed with due consideration for other persons entitled to allowances for 

year’s support from the decedent’s estate; and the total value of all allowances 

shall not in any case exceed the one half of the average annual net income of the 

deceased for three years next preceding his death. This report shall be returned 

by the justice to the court. (1868-9, c. 93, s. 24; Code, s. 2132; Rev., s. 3108; 

C. S., s. 4125.) 
Cross Reference.—As to jurisdiction of 

superior court to approve allowance less 
than maximum allowed under this section, 
see note to § 30-27. 

Meaning of Annual Net Income. — The 
provision of this section that the allowance 
shall not exceed “the one half of the [aver- 
age] annual net income of the deceased 
for three years next preceding his death” 
means the one half of one year’s net in- 
come, determined by the average annual 
income for the three years next preceding 
the decease, and not one half of the sum 
total of the annual net income for the 

three-year period. Holland v. Henson, 189 
NiCir742) 1298" SH .146 (1925). 

Allowance Sustained Where Discretion 
Not Abused.—Where the estate of the de- 
ceased husband is large and in good condi- 
tion, and he received a net annual income 
for three years prior to his death of over 
$38,500, an allowance of $12,500 for a year’s 
support to his widow with minor son, less 
the value of the household furniture, is not 
an abuse of the superior court’s discretion 
which the Supreme Court will review. 
Drewry v. Raleigh Sav. Bank & Trust Co., 
1738 N.C. 664, 92 S.l. 593 (1917). 

§ 30-32. Exceptions to the report.—The personal representative, or any 

creditor, distributee or legatee of the deceased, within ten days after the return 

of the report, may file exceptions thereto. The plaintiff shall be notified thereof 

and cited to appear before the court on a certain day, within twenty and not less 

than ten days after service of the notice, and answer the same; the case shall 

thereafter be proceeded in, heard and decided as provided in special proceedings 

between parties. (1868-9, c. 93, s. 25; Code, s. 2133; Rev., s. 3109; C. S., s. 

4126; 1947, c. 484, s. 1.) 

§ 30-33. Confirmation of report; execution.—lf the report shall be con- 
firmed, the court shall so declare, and execution shall issue to enforce the judg- 

ment as in like cases. (1868-9, c. 93, s. 26; Code, s. 2134; Rev., s. 3110; C. S., 

S 4127.) 
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CHAPTER 31. WILLS 

Chapter 31. 

Wills. 
Article 1. 

Execution of Will. 

Sec. 
31-1. Who may make will. 

31-2. [Repealed.] 

31-3. [Rewritten and renumbered.] 

31-3.1. Will invalid unless statutory re- 

quirements complied with. 

31-3.2. Kinds of wills. 
31-3.3. Attested written will. 
31-3.4. Holographic will. 
31-3.5. Nuncupative will. 
31-3.6. Seal not required. 

31-4. Execution of power of appointment 

by will. 

Article 2. 

Revocation of Will. 

[Rewritten and renumbered.] 
1. Revocation of written will. 

2. Revocation of nuncupative will. 

3. Revocation by marriage; excep- 

tions. 
4. Revocation by divorce. 

_ After-born or after-adopted child; 

effect on will. 
. No revocation by subsequent con- 

veyance. 
. Specific provisions for revocation 

exclusive; effect of changes in cir- 
cumstances. 

Co v0 

Na 
or 

www w BR ee 

eal ied 

Or or or or 

31-5.8. Revival of revoked will. 
31-6. [Renumbered.] 
31-7. [Repealed.] 
31-8. [Renumbered.] 

Article 3. 

Witnesses to Will. 

31-8.1. Who may witness. 
31-9. Executor competent witness. 
31-10. Beneficiary competent witness; 

when interest rendered void. 
31-10.1. Corporate trustee not disqualified 

by witnessing of will by stock- 

holder. 

Article 4. 

Depository for Wills. 

31-11. Depositories in offices of clerks of 
superior court where living per- 

sons may file wills. 

Article 5. 

Probate of Will. 

31-12. Executor may apply for probate; 
jurisdiction when clerk interested 

party. 

Sec. 
31-13. Executor failing, beneficiary may 

apply. 
Clerk to notify legatees and devisees 

of probate of wills. 
Clerk may compel production of 

will. 

What shown on application for pro- 

bate. 

31-17. Proof and examination in writing. 

31-18. [Rewritten and renumbered.] 

31-18.1. Manner of probate of attested 

written will. 

31-18.2. Manner of probate of holographic 

will. 
31-18.3. Manner of probate of mnuncupa- 

tive will. 

31-18.4. Probate of wills of members of 

the armed forces. 

31-19. Probate conclusive until vacated; 

substitution of consolidated bank 
as executor or trustee under will. 

31-20. Wills filed in clerk’s office. 

31-14. 

31-15. 

31-16. 

31-21. Validation of wills heretofore certi- 

fied and recorded. 

31-22. Certified copy of will proved in an- 
other state or country. 

31-23. Probate of will made out of the 

State; probate when witnesses out 

of State. 
31-24. Probate when witnesses are non- 

resident; examination before no- 

tary public. 
31-25. Probate when witnesses in another 

county. 

31-26. [Renumbered. ] 
31-27. Certified copy of will of nonresident 

recorded. 

31-28. Probates validated where proof 

taken by commissioner or another 

clerk. 

31-29. Probates in another state before 

1860 validated. 

31-30. Validation of wills recorded with- 

out probate by subscribing wit- 

nesses. 

31-31. Validation of wills admitted on oath 

of one subscribing witness. 

31-31.1. Validation of probates of wills 

when witnesses examined before 

notary public; acts of deputy 

clerks validated. 

31-31.2. Validation of wills when recorded 

without order of probate or 

registration upon oath and ex- 

amination of subscribing wit- 

ness or witnesses. 
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Article 6. 

Caveat to Will. 

2. When and by whom caveat filed. 
3 . Bond given and cause transferred 

to trial docket. 
31-34. Prosecution bond required in ac- 

tions to contest wills. 
31-35. Affidavit of witness as evidence. 
31-36. Caveat suspends proceedings under 

will. 
31-37. Superior court clerks to enter no- 

tice of caveat on will book; final 
judgment also to be entered. 

Article 7. 

Construction of Will. 

31-38. Devise presumed to be in fee. 
31-39. Probate necessary to pass title; rec- 

ordation in county where land lies; 
rights of innocent purchasers. 

Cu. 31. WiLLs—EXECUTION § 31-1 

Sec. 
31-40. What property passes by will. 
31-41. Will relates to death of testator. 
31-42. Failure of devises and legacies by 

lapse or otherwise. 

31-42.1, 31-42.2. [Repealed.] 
31-43. General gift by will an execution 

of power of appointment. 

31-44. [Repealed.] 
31-45. [Rewritten and renumbered. ] 
31-46. Validity of will; which laws goy- 

ern. 

Article 8. 

Devise or Bequest to Trustee of 
an Existing Trust. 

31-47. Devise or bequest to trustee of an 
existing trust. 

ARTICLES 

Execution of Will. 

§ 31-1. Who may make will.—Any person of sound mind, and 21 years 
of age or over, or married and of sound mind and 18 years of age or over, may 
make a will. (1811) ¢)280;, RoC. cl 1d9, s22 > Code, Ss. c213/e0l.avee ttl, Gee 
s.4128+ 1953, c, 1098, s..13.1965,,.c. 303.) 

Editor’s. Note. — The 1953 amendment, 
effective July 1, 1953, rewrote this section, 
which formerly related only to the incapac- 
ity of infants. The amendatory act, which 

changed this and other sections relating to 
wills, in § 16 provides: “This act does not 

have the effect of rendering invalid any 
will executed or probated prior to July 1, 
1953)" 

Section 4.1 of Session Laws 1963, c. 1209, 
provides that from and after the certifica- 
tion of the amendment to § 6 of Art. X 
of the Constitution which was proposed by 

c. 1209, wherever the word “spouse” ap- 
pears in the General Statutes with refer- 
ence to testate or intestate successions, it 

shall apply alike to both husband and wife. 

The approval of the amendment by vote of 
the people was certified by the Governor 
on February 6, 1964. 

The 1965 amendment substituted “or 
married and of sound mind and 18 years 

of age or over” for “including a married 
woman.” 

For comment on the 1953 amendments 

to this chapter, see 31 N.C.L. Rev. 444 

(1953). For article on medication as a 
threat to testamentary capacity, see 35 

N.C.L. Rev. 380 (1957). 
For case law survey 

ministration, see 41 
(1963). 

on wills and ad- 

N.C.L. Rev. 530 

For article on drafting and probate of 
wills, see 23 N.C.L. Rev. 306. 

Burden of Proving Mental Capacity.— 

“Wherever one alleges that the maker of 
a will did not have sufficient mental 
capacity to make it, then the burden is 
upon such person to satisfy the jury by 
the greater weight of the evidence of the 
truth of his contention and to overcome 
the presumption of sanity after the formal 

execution has been established.’ In re 
Pridgen’s Will, 249 N.C. 509, 107 S.E.2d 
160 (1959). 

Instruction as to Mental Capacity. — 

When the court in its charge stated the 
rule to measure mental capacity in this 
language: “It is your duty in passing on 
the mental capacity of M. W. Pridgen to 
determine with reference to the will in 
controversy whether when he signed same 

he had such mental capacity as enabled 
him to understand the provisions con- 
tained in the paper, the extent of the 
same, and to know that he was giving the 
property therein bequeathed or devised to 
the person named therein and that he de- 
sired her to have it as written in the 
paper, to know his relatives and to know 
and realize that it was his free will and 
desire that his relatives should not have 
any property of his other than in the man- 
ner devised, or that devised,” it was in 
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substance if not verbatim the rule as 
stated in numerous decisions by the Su- 
preme Court. In re Pridgen’s Will, 249 
N.C. 509, 107 S.E.2d 160 (1959). 
Under earlier prior law it was held that 

an infant between twenty-one and eighteen 
could dispose of personal estate by will. 

Geaeval. WILLS EXECUTION § 31-3.1 

Williams’ Legatees v. Heirs at Law, 44 

NE Gee 718 Ciss3siye 

Applied, as to will executed in another 

state under prior law, in In re Reynolds, 

206 N.C. 276, 173 S.E. 789 (1934). 
Cited in McCraw v. Llewellyn, 256 N.C. 

213, 123.S,H.2d 575, (1962). 

§ 31-2: Repealed by Session Laws 1953, c. 1098, s. 1. 

Editor’s Note.—The 
came effective July 1, 1953. 
31-1. 

repealing act be- 

See note to § 

31-3: Rewritten and renumbered as §§ 31-3.1 to 31-3.6 by Session Laws 

1953, c. 1098, s. 2. 

§ 31-3.1. Will invalid unless statutory requirements complied with. 

—_No will is valid unless it complies with the requirements prescribed therefor 

by this article. (1953, c. 1098, s. 2.) 
Editor’s Note——Former § 31-3 was re- 

written by Session Laws 1953, c. 1098, s. 

2, effective July 1, 1953, to appear as §§ 

31-3.1 to 31-3.6.-See note to § 31-1. 

Some of the cases cited in the notes to 

this and the following five sections con- 

strue former § 31-3. 
Compliance with Statutory Require- 

ments.—See Morris v. Morris, 245 N.C. 
30, 95 S.E.2d 110 (1956). See also Little 
v. Lockman, 49 N.C. 495 (1857); Peace v. 
Edwards, 170 N.C. 64, 86 S.E. 807 (1915); 
Wescott v. First. & Citizens Nat’l Bank, 
997 N.C. 39, 40 S.E.2d 461 (1946); In re 
Will of Puett, 229 N.C. 8,47 S.E.2d 488 

(1948). 
Necessity of Animus Testandi—The dis- 

tinguishing feature of all genuine testa- 
mentary instruments, whatever their form, 

is that the paper-writing must appear to 
be written animus testandi. It is essential 
that it should appear from the character 
of the instrument, and the circumstances 
under which it is made, that the testator 
intended it should operate as his will, or 
as a codicil to it. In re Perry, 193 N.C. 
397, 137 S.E. 145 (1927). 

For a memorandum written and signed 
by the testator to take effect as his will, 

it must, among other requisites, show that 
it was made animus testandi, and where 

the other formalities have been observed, 
a “pack” of letters containing a note in 
his favor, with the indorsement written 

thereon, and signed by him, a long time 
prior to his death, “I want S. W. have this 
pack,” will not operate either as a valid 
holograph will or codicil. In re Perry, 193 
N.C. 397, 137 S.E. 145 (1927). 
Where the animus testandi appears as 

doubtful the question is for the jury. In 

re Will of Harrison, 183 N.C. 457, 111 S.E. 

867 (1922). 
Otherwise Where Animus Testandi Con- 

clusively Presumed.—Where propounders 
introduce ample evidence that the paper- 
writing was in the handwriting of deceased 
and there is no evidence to the contrary, 
and the paper-writing is dispositive on its 
face and unequivocally shows the intention 
of deceased that it should operate as his 
will, the animus testandi is conclusively 

presumed, and it is error for the court to 
submit the question of such intention to 
the jury over the objection of propound- 
ers. In re Rowland’s Will, 206 N.C. 456, 

174 S.E. 284 (1934). 
Writing Drafted from Dictations after 

Testator’s Death.—A paper-writing drafted 
by an attorney from a stenographer’s notes 
taken from dictation of deceased as to the 
disposition of her property after death, un- 
signed and unwitnessed, is not admissible 

as a last will and testament. Kennedy v. 
Douglas, 151 N.C. 336, 66 S.E. 216 (1909). 
An agreement to adopt a minor and 

make her his heir, made between the per- 
son desiring to adopt the minor and the 
minor’s parents, as the respective parties 

to the agreement, indicates that the in- 
strument is not intended as a will. Cham- 
bers v. Byers, 214 N.C. 373, 199 S.E. 398 

(1938). 
References as to Certain Questions. — 

See 2 N.C.L. Rev. 107, for article on (1) 

what is sufficient subscription; (2) what 
are valuable papers; (3) what is meant by 

depositing with someone for safekeeping; 

(4) animus testandi. 
As to devisability of possibility of re- 

verter before condition broken, see Church 
v. Young, 130 N.C. 8, 40 S.E. 691 (1902). 
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§ 31-3.2. Kinds of wills.—(a) Personal property may be bequeathed and 
real property may be devised by 

(1) An attested written will which complies with the requirements of G.S. 
31-3.3, or 

(2) A holographic will which complies with the requirements of G.S. 31-3.4. 

(b) Personal property may also be bequeathed by a nuncupative will which 

complies with the requirements of G.S. 31-3.5. (1953, c. 1098, s. 2.) 
Cross Reference.—See note to § 31-3.1. 

31-3.3. Attested written will—(a) An attested written will is a writ- 

ten will signed by the testator and attested by at least two competent witnesses 

as provided by this section. 
(b) The testator must, with intent to sign the will, do so by signing the will 

himself or by having someone else in the testator’s presence and at his direction 

sign the testator’s name thereon. 
(c) The testator must signify to the attesting witnesses that the instrument is 

his instrument by signing it in their presence or by acknowledging to them his 

signature previously affixed thereto, either of which may be done before the at- 

testing witnesses separately. 
(d) The attesting witnesses must sign the will in the presence of the testator 

but need not sign in the presence of each other. (1953, c. 1098, s. 2.) 

Cross References.—See note to § 31-3.1. 
As to manner of probate of attested written 

will, see § 31-18.1. 
Editor’s Note.—Some of the cases cited 

in the note to this section construe for- 

mer § 31-3. 
In General.—In order to prove the for- 

mal execution of a will by subscribing wit- 
nesses, as required by this section, it must 
appear that the will was signed by the 
testator or some other person in his pres- 

ence and by his direction, and subscribed in 
his presence by at least two witnesses and 
when the testator does not sign the will 
in the presence of the witnesses, the sig- 
nature should be acknowledged by him. In 
re Will of Franks, 231 N.C. 252, 56 S.E.2d 
668 (1949). See In re Morrow’s Will, 234 

N.C. 365, 67 S.E.2d 279 (1951). 
In order to be a valid written will with 

witnesses, the same should be signed by 

the testator or some other person in his 
presence and by his direction, or the sig- 
nature should be acknowledged by the 
testator, and subscribed in his presence by 

at least two witnesses. Watson v. Hinson, 
162. N.C. 72)" 77 SE. -1089 (1913). Assito 
witnesses to will, see §§ 31-8.1 to 31-10. 
A codicil must be executed with the 

same formality as the will. Paul v. Dav- 
enport, 217 N.C. 154, 7 S.E.2d 352 (1940). 

Distinction between Signing and Sub- 
scribing. — The authorities make a dis- 

tinction between statutes requiring instru- 
ments to be signed and those requiring 
them to be subscribed, holding with practi- 

cal unanimity in reference to the first 
class, that it is not necessary for the name 
to appear on any particular part of the 

instrument, if written with the intent to 
become bound; and, as to the second class, 
that the name must be at the end of the 
instrument. Peace v. Edwards, 170 N.C. 
64, 86 S.E. 807 (1915); In re Williams’ 
Will, 234 N.C. 228, 66 S.E.2d 902 (1951), 
commented on in 30 N.C.L. Rev. 201 
(1952). 
The North Carolina statutes have never 

required a testator to subscribe his signa- 
ture to his will. Yount v. Yount, 258 N.C. 

236, 128 S.E.2d 613 (1962). 
Name of Testator May Be Signed by 

Another.—That the name of the testator 
may be signed to the paper-writing by 
some other person in his presence and by 
his direction is expressly authorized by 
the statute. In re Williams’ Will, 234 N.C. 
228, 66 S.E.2d 902 (1951), commented on 

in 30 N.C.L. Rev. 201 (1952). 
Where a will is written on two Or more 

separate sheets, the statute does not re- 
quire that they be physically attached or 
that the signature of the testator appear 
on each sheet. It is sufficient if the sig- 
nature of the testator appears in any part 

of the will. In re Roberts’ Will, 251 N.C. 
708, 112 S.E.2d 505 (1960); In re Ses- 
soms’ Will, 254 N.C. 369, 119 S.E.2d 193 
(1961). 

Signing in Presence of Witnesses Not 
Necessary.—It is not necessary that testa- 
tor sign his will in the presence of the 
attesting witnesses, but if he does not do 
so he must acknowledge his signature 
either by acts or conduct. In re Will of 
Franks, 231 N.C. 252, 56 S.E.2d 668 
(1949). 

It is not required that testator sign the 
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will in the presence of the attesting wit- 

nesses. In re Will of Etheridge, 229 N.C. 

280, 49 S.E.2d 480 (1948). 
This section does not require the testa- 

tor to manually sign his will in the pres- 

ence of the subscribing witnesses, and the 

validity of the written instrument in this 
respect will be upheld if the testator pro- 
duces the will itself, and acknowledges and 

identifies it and his signature thereto, at 

the time the witnesses subscribe their 

names as such. Watson v. Hinson, 162 
N.C. 72, 77 S.E. 1089 (1913); In re Ful- 
ler’s Will, 189 NICL 50955127. S.E.. 549 

(1925). 

But Attestation in Presence of Testa- 

tor Is Essential—It is essential that the 

will be subscribed in the presence of the 

testator by at least two witnesses. In re 

Thomas, 111 N.C. 409, 16 S.E. 226 (1892). 

If the subscribing witnesses signed a 

will in a room adjacent to the room in 

which testator was lying in bed, but the 

testator was in a position where he did 

see or could have seen them subscribe their 

names, the attestation was in compliance 

with law. In re Pridgen’s Will, 249 N.C. 

509, 107 S.E.2d 160 (1959). 

When a witness who had properly signed 

as such, no other witness signing, had the 

will copied upon different paper in the ab- 

sence of the testator, signed the copy, left 

it at the home of the testator with the 

original, who afterwards procured the due 

attestation and signature of the other wit- 

ness on the copy, both of which were 

found among the papers of the testator 

after his death, but the original was de- 

stroyed, the copy is not valid as a will, 

and evidence that the first draft was iden- 

tical with the copy is incompetent, the 

first witness having signed before the 

testator, and not in his presence, there be- 

ing no physical connection between the 

original and copy, and not upon the same 

paper as that of the signature of the tes- 

tator. In re Baldwin, 146 N.C. 25, 59 S.E. 

163 (1907). 
Evidence tending to show that one of 

the subscribing witnesses signed the will 

as such in the presence of testatrix and 

the other subscribing witness warrants the 

jury in finding that the witness’ subscrip- 

tion met the requirements of this section, 

notwithstanding that the witness wavered 

somewhat in her testimony. In re Red- 

ding’s Will, 216 N.C. 497, 5 S.E.2d 544 

(1939). 
Witnesses Need Not Sign in Presence of 

Each Other.—See In re Will of Franks, 

231 N.C. 252, 56 S.E.2d 668 (1949). See 

also Watson v. Hinson, 162 N.C. 72, 77 
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S.E. 1089 (1913): In re Will of Johnson, 

162 IN. Gi see, 109 S:K.373 / (1921): 
Witnesses are not required to sign in 

the presence of each other; only in the 
presence of the testator. In re Long’s 

Will, 257 N.C. 598, 126 S.E.2d 313 (1962). 
Where the judge told the jury that if 

the signatures of the witnesses “were sub- 
scribed thereto at the request of the 

testator and in his presence and in the 

presence of each other” they would 

answer the issue of execution of the will 

“Ves,” this was error, and a new trial was 

required even though all the evidence 

tended to show that the witnesses did 

sign in the presence of each other. In re 

Long’s Will, 257 N.C. 598, 126 S.E.2d 313 
(1962). 

Signature Made for Testatrix in Her 

Presence.—An instruction that it was not 

required that the will should be manually 

signed by the alleged testatrix if her name 

was signed thereto by someone in her 

presence, by her direction, or if such a 

signature was acknowledged by her as 

her signature to the instrument presented 

as her last will, was held corect. In re 

Will of Johnson, 182 N.C. 522, 109 S.E. 

373 (1921). 
Testimony Showing Formal Execution 

of Will. — Testimony of one subscribing 

witness to the effect that he signed the in- 

strument at the request of testator simul- 

taneously with the testator, and testimony 

of the other that when he signed same it 

had already been signed by testator, to- 

gether with testimony that testator stated 

to the witnesses that the instrument was 

his will and requested them to sign same, 

was held sufficient to show formal execu- 

tion of the will and to support the charge 

of the court hereon. In re Will of Franks, 

231 N.C. 252, 56 S.E.2d 668 (1949). 

Relation in Point of Time of Signing 

and Attestation. — Some authorities hold 

that everything required to be done by 

the testator in the execution of a will shall 

precede in point of time the subscription 

by the attesting witness, and that if the 

signature of the latter precede the signing 

by the testator the will is void. Until the 

testator has signed, there is no will and 

nothing to attest. There are eminent au- 

thorities, however, which hold that where 

the signing of the testator and of the wit- 

nesses took place at the same time and 

constituted one transaction, it is immate- 

rial who signed first. In re Baldwin, 146 

N.C. .95.059,S,E. 163 "(1907). 

Where a witness subscribes his name 

to an instrument during the afternoon, and 

the purported testatrix signs the instru- 
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ment the following night, but not in the 
presence of the witness, the signing of the 
instrument by the parties cannot be con- 
strued as one and the same transaction, 

and the instrument is not validly wit- 
nessed and attested by him, and, upon 
proof that the instrument was _ properly 
subscribed by one other witness, a per- 
emptory instruction in favor of caveators 

is without error for want of proof that the 
instrument was subscribed by two wit- 

nesses. In re McDonald’s Will, 219 N.C. 
209, 13 S.E.2d 239 (1941). 

The attestation by witnesses must be on 
the sheet of paper containing the testa- 
tor’s signature, or else upon some paper 
physically connected with that sheet. In re 
Baldwin, 146 N.C. 25, 59 S.E. 163 (1907). 

Necessity of Date—Signature Required. 
—The testator’s signature to the will is 
required though it is not required that the 
paper-writing be subscribed or dated. 
Therefore an undated will, when the name 
of the testator, in his own handwriting, 
appears in the body thereof, has the same 

legal effect as those bearing dates and 

subscribed by the testator. Peace v. Ed- 
wards, 170 N.C. 64, 86 S.E. 807 (1915), 
construing former § 31-3. 
Where Only One of Inconsistent Wills 

Dated.—Where the decedent has left sev- 
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eral paper-writings purporting to be his 
last will, containing the opening declara- 
tion, as to each, that the testator made the 
same as his “last will and testament,” but 
only one of them bears date and his name 

subscribed thereto, and each of them mak- 
ing a disposition of his property different 
from the other, the undated and unsub- 

scribed wills have the same legal effect as 
the one dated and subscribed, though the 
testator had indorsed under his signature, 
thereon, the words “last will”; and in the 
absence of proof as to which of the wills 
was the last one, the legal effect is intes- 
tacy. Peace v. Edwards, 170 N.C. 64, 86 
S.E. 807 (1915), construing former § 31-3. 

Question for Jury.—It is for the jury to 
determine whether the testatrix impliedly 
requested the attesting witnesses to at- 
test the will, an implied request being suf- 
ficient to submit the question to the jury. 
In re Kelly’s Will, 206 N.C. 551, 174 S.E. 
453 (1934). 

Applied in In re Crawford’s Will, 246 
INC BRP ie ID SHIP Yabe BEY MGIC IaTayS Uae ree 

Marks’ Will, 259 N.C. 326, 130 S.E.2d 673 
(1963). 

Cited in Matter of Covington’s Will, 252 
N.C. 546, 114 S.E.2d 257 (1960); In re 
Will of Gilkey, 256 N.C. 415, 124 S.E.2d 
155 (1962). 

§ 31-3.4. Holographic will.—(a) A holographic will is a will 
(1) Written entirely in the handwriting of the testator but when all the words 

appearing on a paper in the handwriting of the testator are sufficient 
to constitute a valid holographic will, the fact that other words or 
printed matter appear thereon not in the handwriting of the testator, 
and not affecting the meaning of the words in such handwriting, shall 
not affect the validity of the will, and 

(2) Subscribed by the testator, or with his name written in or on the will 
in his own handwriting, and 

(3) Found after the testator’s death among his valuable papers or effects, or 
in a safe deposit box or other safe place where it was deposited by him 
or under his authority, or in the possession or custody of some person 
with whom, or some firm or corporation with which, it was deposited 
by him or under his authority for safekeeping. 

(b) No attesting witness to a holographic will is required. (1953, c. 1098, 
S21 055Nc 73,8115) 

Cross References.—See note to § 31-3.1. 
As to manner of probate of holographic 

will, see § 31-18.2. 
Editor’s Note.—For brief comment on 

the 1955 amendment, see 33 N.C.L. Rev. 
597 (1955). For case law survey on holo- 
graphic wills, see 41 N.C.L. Rev. 535 
(1963). 
Many of the cases cited in the note to 

this section construe former § 31-3. 
Legislative History of Section.—See In 

re Will of Gilkey, 256 N.C. 415, 124 S.E.2d 
155 (1962). 

It is not required that a holographic will 
be dated or the place of its execution stated 
therein. Pounds v. Litaker, 235 N.C. 746, 
71 S.F.2d 39 (1952). 

A paper-writing in the handwriting of 
testatrix, duly proven by three credible 
witnesses, signed, by testatrix and found 
among her valuable papers after her death, 
which paper-writing contains dispositive 
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words sufficient to dispose of the estate, 
is valid as a holograph will under this sec- 
tion and § 31-18, subdivision (2) [now § 
31-18.2], and it is not necessary that the 
writing be dated or show the place of ex- 
ecution. In re Parson’s Will, 207 N.C. 584, 
178 S.E. 78 (1935), citing In re Will of 

Lowrance, 199 N.C. 782, 155 S.E. 876 
(1930). 

It is necessary that the testator’s name 
be inserted in his own handwriting in some 
part of the instrument. Pounds v. Litaker, 

935 N.C. 746, 71 S.E.2d 39 (1952). 

Name in Body of Will Sufficient Signa- 
ture.—It is well settled that if the name of 
the testator appears in his handwriting in 
the body of the will this is a signing with- 
in the meaning of the statute [former § 
31-3]. Hall v. Misenheimer, 137 N.C. 183, 
49 S.E. 104, 107 Am. St. Rep. 474 (1904); 
Richards v. W. M. Ritter Lumber Co., 158 
N.S4 ts or, 485» (1911 )¢- boger yy. 
Cedar Cove Lumber Co., 165 N.C. 557, 81 

S.E. 784, Ann. Cas. 1917D, 116 (1914); 

Burriss v. Starr, 165 N.C. 657, 81 S.E. 929, 
Ann. Cas. 1914D, 71 (1914); Peace v. Ed- 
wards, 170 N.C. 64, 86 S.E. 807 (1915). 

Under this section [former § 31-3], a 
paper-writing in the testator’s handwriting, 
dispositive on its face, with the name of 
the testator inserted therein in his own 
handwriting followed by the words “this 
being my will’ is sufficient in form to con- 
stitute a holographic will. In re Rowland, 
202 N.C. 373, 162 S.E. 897 (1932). 

Same—Example.—‘I, John Jones, do 
make and publish this my last will and 
testament” is good if John Jones wrote 
the quoted words even though he did 
nothing further in the way of signing or 
attesting the instrument concerned. 2 

BA ge Revert 7: 

Engraved Monogram of Testatrix Not 
Construed as Signature. — An engraved 
monogram of a testatrix, appearing on the 
instrument offered for probate in solemn 
form as a holographic will, may not be 
considered as a part thereof. The mono- 
gram is not in her handwriting and may 
not be construed to be her signature. 
Pounds v. Litaker, 235 N.C. 746, 71 S.E.2d 

39 (1952). 
Words Not in Handwriting of Testator. 

—Every word of a holographic will must 

be in the handwriting of testator, and while 

words printed on the paper will not in- 
validate the instrument but will be treated 
as surplusage if such printed words are not 

essential to the written words, printed 

words or letters may not be used to sup- 

ply any essential part of the instrument. 
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Pounds v. Litaker, 235 N.C. 746, 71 S.E.2d 
39 (1952). 
When all the words appearing on a 

paper in the handwriting of the deceased 
person are sufficient to constitute a last 
will and testament, the mere fact that 

other words appear thereon, not in such 
handwriting, but not essential to the 
meaning of the words in such handwriting, 

cannot be held to defeat the intention of 
the deceased, otherwise clearly expressed, 
that such paper-writing is and shall be her 
last will and testament. In re Will of 
Lowrance, 199 N.C. 782, 155 S.E. 876 
(1930); In re Parson’s Will, 207 N.C. 584, 
178 S.E. 78 (1935), wherein the unessen- 
tial words had been printed on the paper 

before the testator used it. 
Signature Need Not Be Witnessed. — 

It is not necessary that the testator’s sig- 
nature be witnessed if the requirements 

for a holographic will are established. In 
re Will of Gilkey, 256 N.C. 415, 124 S.E.2d 

155 (1962). 

Attestation Does Not Invalidate Holo- 
graphic Will—The fact of there being a 
signature of one subscribing witness to a 
will of land does not prevent it from be- 
ing proved as a holograph will; and it is 
no objection to the probate of a script as 
a holograph will that it has one subscribing 

witness, and was intended by the decedent 
to be proved by subscribing witnesses, 
which intent was frustrated by the fact 

that the second attesting witness was in- 
competent. Hill v. Bell, 61 N.C. 122 (1867). 

Note Held to Be Codicil—A note pay- 
able to the deceased, found with his holo- 
graphic will in a box with his other valu- 
able papers after his death, and endorsed 
thereon in the handwriting of the deceased 
and over his signature to his wife to take 
effect after his death, when proved as § 

31-18 [now § 31-18.2] requires, is to be 

construed as a codicil to his will, and it 

is not necessary to such construction that 

it be physically attached to the holographic 

will. In re Will of Thompson, 196 N.C. 271, 

145 S.E. 393 (1928). 
Letter as Will.—A letter written by the 

deceased to his brother, signed by him 

“Brother Alex,” just before the deceased 

had gone to a hospital for treatment, Say- 

ing “Brother Richard, take good care of 

yourself and stay with William at the store. 

I am going to the hospital on account of 

not feeling well. I hope God nothing hap- 

pens, but if it does, everything is yours. 

Got some money in the bank, but don’t 

know how much we owe on house 

I hope in a few days I will come back,” 

etc., indicates the writer’s present inten- 
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tion to dispose of his property, and is 
provable as his holograph will. Wise v. 
Short; 181. N.C: 320, 107 Sil.9124 (1921). 

Letters written by a member of the 
armed forces which are not offered or 
proven in the manner or form prescribed 
are ineffectual as a testamentary disposi- 
tion of property. Wescott v. First & Citi- 
zens Nat’l Bank, 227 N.C. 39, 40 S.E.2d 
461 (1946). 

Purpose of Requirement that Paper Be 
Found among Valuable Papers.—The re- 
quirement of this section that the writing 
be found after death among _ testator’s 
valuable papers was to show the author’s 
evaluation of the document, important be- 

cause lodged with important documents, 
to become effective upon death because 
left there by the author, thereby estab- 
lishing the necessary animus testandi. In 
re Will of Gilkey, 256 N.C. 415, 124 $.E.2d 
155 (1962). 
What Constitutes Valuable Papers. — 

Valuable papers consist of such as are re- 
garded by a decedent as worthy of preser- 

vation, and therefore in his estimation, of 
some value. Much depends upon the con- 

dition and business and habits of the de- 
cedent in respect to keeping his valuable 
papers. Winstead v. Bowman, 68 N.C. 170 

(1873). 
The requirements of this section that a 

paper-writing sufficient to pass as a holo- 
graph will must be found after the death 
of the testator among his valuable papers 
and [now “or’] effects must be liberally 
construed, and where it is found among 
the deceased’s papers and effects evidently 

regarded by him as his most valuable pa- 
pers, and are in fact valuable, under cir- 
cumstances showing his intention that that 
will should take effect as being so found, 
it is sufficient. In re Will of Groce, 196 
N.C. 373, 145 S.E. 689 (1928). See also, 
Hughes v. Smith, 64 N.C. 493 (1870); In 
re Williams’ Will, 215 N.C. 259, 1 S.E.2d 
857 (1939). 

If a document had been placed among 

the author’s valuable papers without his 
knowledge and consent, it would have no 

validity as a will even though found among 
the papers after the author’s death. In re 

Will of Gilkey, 256 N.C. 415, 124 S.E.2d 
155 (1962). 

In Drawer of Bookcase with Deeds, 
etc. — Where the proof showed that the 

script propounded as a holograph will was 
found in a small drawer of a bookcase, in 

the room which the alleged testator occu- 
pied at his death, with his deeds and other 
papers, it was held to be such a finding 

“among the valuable papers of the dece- 
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dent” as will, in connection with the other 
evidence required by the statute in respect 
to handwriting, authorize its probate. Cor- 
nelius v. Brawley, 109 N.C. 542, 14 S.E. 
78 (1891). 
A paper-writing found after testator’s 

death in the pockets of the clothes he was 
wearing, with large sums of money and 
other papers of value was held to be ef- 
fective as his will. In re Will of Groce, 

196 N.C. 373, 145 S.E. 689 (1928). 
Need Not Be Found among Most Valu- 

able Papers. — The phrase, “among the 

valuable papers and [now ‘or’] effects,” 
etc., used in this section [former § 31-3] 
does not necessarily and without excep- 
tion mean among the most valuable pa- 
pers, etc. So the fact that decedent kept 
valuable papers in a tin box in a bank 
which were intrinsically more valuable 
than papers kept in a trunk where the will 
was found would not prevent the latter 
from being a depository within the mean- 
ing of the section. Winstead v. Bowman, 

68 N.C. 170 (1873). 
Deposit among Useless Papers and 

Rubbish.—In Little v. Lockman, 49 N.C. 
495 (1857), the script propounded was 
found in the drawer of a bureau, among 
some useless papers and rubbish, and 
there were valuable papers and effects 
kept in another drawer of the same bu- 
reau. Under such circumstances the court 

properly held that the script was not 

found in such a place of deposit as was 
contemplated by the statute [former § 31- 

3]. Hughes v. Smith, 64 N.C. 493 (1870). 
Evidence of Finding among Valuables. 

—That a holograph script was seen among 
the valuable papers and effects of the de- 
cedent eight months before his death is 
no evidence that it was found there at or 
after his death. Adams v. Clark, 53 N.C. 

56 (1860). 
Evidence that the will of the deceased, 

wholly written and signed by her, was 
found among her valuable papers after her 

death, in a desk where she kept her busi- 
ness papers and papers she desired to 
keep for their sentimental value, and that 
it was transferred after her death, to- 
gether with the other papers, to her trunk 
where they were found, was held sufficient, 
under the circumstances of the case. In re 

Will of Westfeldt, 188 N.C. 702, 125 S.E. 

531 (1924). 
Jury to Determine Intention in Depos- 

iting with Valuables. — It was entirely 
proper in the judge to leave it to the jury 
to determine whether, from all the cir- 

cumstances, they believed that the paper- 
writing was deposited by the deceased 
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among his valuable papers with the inten- 
tion that it should be his will. Simms v. 
Simms, 27 N.C. 684 (1845); Hill v. Bell, 

61° N.C; 122 (1867). 

What Constitutes Depositing with Some- 
one for Safekeeping.—In Alston v. Davis, 
118 N.C. 202, 24 S.E. 15 (1896), a brother 
in Texas wrote to his sister in North Caro- 
lina that if he got sick or died in Texas he 
wanted her to have his farm. He simply 
mailed her the letter. Subsequently he died 
in Texas and his sister undertook to pro- 
bate the letter as a holographic will in this 
State. The question arose whether it had 
been deposited “with someone for safe- 
keeping”; the court held that this consti- 
tuted depositing with someone for safe- 
keeping and that the will should be pro- 
bated. In view of the fact that a testa- 
mentary disposition must be accompanied 
with animus testandi, the decision seems to 
be clearly unsound, inasmuch as the letter 

in question discloses no such intention. 
This conclusion is supported by later de- 
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cisions of the court which in express terms 
refuses to follow the doctrine of Alston v. 
Davis. See Spencer v. Spencer, 163 N.C. 
83, 79 S.E. 291 (1913). It is believed that 
if the writer of the letter indicates clearly 
that by mailing it to the addressee he in- 
tends to deposit it as a will, the letter 

would be admitted to probate as such. See 
In re Ledford’s Will, 176 N.C. 610, 97 S.E. 
482. (1918) +12 N.C.L. Rev. 199. 

Deposit in a Trunk Left with a Friend 
for Safekeeping.—The placing of a holo- 
graphic will in a trunk, left for safekeep- 
ing with a friend, and having it in the 
larger part of the valuable papers and 
money of the deceased, will satisfy the re- 
quirements of the statute upon the point 
of deposit. Hill v. Bell, 61 N.C. 122 (1867). 

Applied, as to former § 31-3, in In re 
Gatling’s Will, 234 N.C. 561, 68 S.E.2d 
301 (1951); In re Bartlett’s Will, 235 N.C. 
489, 70 S.E.2d 482 (1952); In re Crawford’s 

Will, 246 N.C. 322, 98 S.E.2d 29 (1957). 

§ 31-3.5. Nuncupative will.—A nuncupative will is a will 
(1) Made orally by a person who is in his last sickness or in imminent peril 

of death and who does not survive such sickness or imminent peril, 
and 

(2) Declared to be his will before two competent witnesses simultaneously 
present at the making thereof and specially requested by him to bear 
witness thereto. (1953, c. 1098, s. 2.) 

Cross References.—See note to § 31-3.1. 
As to revocation of nuncupative will, see 
§ 31-5.2. As to manner of probate of nun- 
cupative will, see § 31-18.3 and note there- 

to. 

Nuncupative Wills Not Precluded by 
Former § 31-3.—See Kennedy v. Douglas, 
151 N.C. 336, 66 S.E. 216 (1909). 

31-3.6. Seal not required.—A seal is not necessary to the validity of a 
will. (1953, c. 1098, s. 2.) 

Cross Reference.—See note to § 31-3.1. 

§ 31-4. Execution of power of appointment by will.—No appointment, 

made by will in the exercise of any power, shall be valid unless the same be 

executed in the manner by law required for the execution of wills; and every 

will, executed in such manner, shall, so far as respects the execution and attesta- 

tion thereof, be a valid execution of a power of appointment by will, notwith- 

standing it shall have been expressly required that a will made in exercise of 

such power should be executed with some additional or other form of execution 

or solemnity. (1844, c. 88, s.9; R. C., c. 119, s. 4; Code, s. 2139; Rev., s. 3114; 

C. S., s. 4132.) 
Cross Reference.—See § 31-43 and note. 

ARTICLE 2. 

Revocation of Will. 

31-5: Rewritten and renumbered as § 31-5.1 by Session Laws 1953, c. 

1098, s. 3. 
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§ 31-5.1. Revocation of written will—aA written will, or any part there- 

of, may be revoked only 

(1) By a subsequent writven will or codicil or other revocatory writing exe- 

cuted in the manner provided herein for the execution of written wills, 

or 

(2) By being burnt, torn, canceled, obliterated, or destroyed, with the intent 

and for the purpose of revoking it, by the testator himself or by an- 

other person in his presence and by his direction. (1784, c. 204, s. 

14-1819; c, 1004, ss2/1,12; 1840,.c. 62; R.Cyac. 119). su22 -3Gode: 

6) 2176:'Rev., -s./OL15seG. Sz isi4133 snl 945s ce 40g O53 scm Oe 

Sa0a) 
Editor’s Note. — Former § 31-5 was re- 

written by Session Laws 1953, c. 1098, Ss. 

3, effective July 1, 1953, to appear as this 

section. See note to § 31-1. 

Many of the cases cited in the note to 

this section construe former § 31-5. 

One lacking testamentary capacity is 

not competent to revoke a prior will. The 

same degree of mental capacity is neces- 

sary to revoke a will as to make one. In 

re Shute’s Will, 251 N.C. 697, 111 S.E.2d 

851 (1960). 
Revocation by Codicil Not Containing 

Express Words of Revocation. — In the 

absence of express words of revocation, it 

is a rule of construction that for a codicil 

to revoke any part of a will its provisions 

must be so inconsistent with those of the 

will as to exclude any other legitimate 

inference than that the testator had 

changed his intentions. Yount v. Yount, 

258 N.C. 236, 128 S.E.2d 613 (1962). 
Material Alteration Necessary. — In or- 

der for there to be a revocation of a will, 

in whole or in part, under the provisions 

of this section [former § 31-5] there must 

not only exist the intent of the testator to 

cancel, but there must be the physical act 

of cancellation; and while it is not required 

that the words should be entirely effaced 

where the cancellation is in part, so as to 

make the same illegible, the portion erased 

must be of such significance as to effect a 

material alteration in the meaning of the 

will or the clause of the will that is chal- 

lenged on the issue. In re Love’s Will, 186 

N.C. 714, 120 S.E. 479 (1923). 
Same—Primary Controlling Clause Un- 

altered, Effect. — Where the primary or 

controlling clause of a will remains un- 

altered by the obliteration by the testator 

of words therein and the unobliterated 

words remaining are sufficient to carry 

the designated property to the devisee, it 

will not amount to a revocation within the 

intent and meaning of this section [former 

§ 31-5]; nor will the obliteration of the 

name of another beneficiary be sufficient 

as to him, when it appears that the in- 

tent of the revocation by the testator was 

dependent upon the successful revocation 
of a principal devise wherein the erasures 
were insufficient to effectuate a legal can- 
cellation. In re Love’s Will, 186 N.C. 714, 

1208S Ee 4791923) 
Presumption as to Second Will—A will 

may be revoked by a subsequent instru- 
ment executed solely for that purpose, or 
by a subsequent will containing a revok- 
ing clause or provisions inconsistent with 
those of the previous will, or by any of 
the other methods prescribed by law; but 
the mere fact that a second will was made, 
although it purports to be the last, does 
not create a presumption that it revokes 

or is inconsistent with one of a prior date. 
In re Wolfe’s Will, 185 N.C. 563, 117 S.E. 
804 (1923), holding that where testator 
devised a certain part of his lands to L., 

and by a later will gave his effects to his 
brothers and sisters, the two wills were 
not inconsistent and the latter did not re- 

voke the former. 
Presumption of Revocation Where Will 

Cannot Be Found.—It being shown that 
a will was once in existence and last heard 
of'in possession of the testator, but could 

not be found after his death, a presump- 
tion arises that it was destroyed by his 
consent with intent to cancel it. Scoggins 
v. Turner, 98 N.C. 135, 3 S.E. 719 (1887). 

Such presumption is not conclusive, but 
it imposes upon the person asserting the 

will the burden of proving that it was not 
so destroyed, or that the testator was not 
of sound mind at the time of such pre- 
sumed destruction. Scoggins v. Turner, 
98°N.C. 135, 37S... 719 .Cissry. 

Revocation of Holographic Will. — It 
seems ciear that a holographic will may 
be revoked just as an attested will may, 
ie., (1) by burning, tearing, canceling or 
obliterating or (2) by another will, which 
may be holographic or attested, provided 
only that the statutory requirements in 
each case are complied with. No witnesses 
are necessary on the holographic revoca- 
tion. See 14 L.R.A. (n.s.) 968 (1908) and 
112. Am:oStw Repo 322, 2 N.CL. Revi, 

Instruction Held Without Error. — See 
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In re Gatling’s Will, 234 N.C. 561, 68 

S.E.2d) 301 (1951): 
Evidence of the preparation of a later 

dispositive instrument, without evidence 
that it was ever executed according to the 

formalities necessary to make it a valid 
will and without evidence that it contained 
any words of revocation or provisions con- 
trary to a prior will, duly executed, is in- 
sufficient evidence of revocation of the will 
to justify the submission of the question of 
revocation to the jury. In re Crawford’s 
Will, 246 N.C. 322, 98 S.E.2d 29 (1957). 

To establish the revocation of a will by 
a subsequent writing it is necessary to 
prove the revocation in the manner re- 
quired to establish the validity of the paper- 
writing originally offered for probate. In 
re Marks’ Will, 259 N.C. 326, 130 S.E.2d 
673 (1963). 

Revocatory Paper Must Be a Testa- 
mentary Paper—Where the writing of- 
fered as operating a revocation of the 

will of the testator contains none of the 
elements of a testamentary paper, it can- 
not be helped by evidence aliunde, and 
hence has no revocatory effect. Davis v. 

King, 89 N.C. 441 (1883). 
Effect of Disposal of Articles Already 

Bequeathed. — A _ bequest of personal 
property in a trunk which contained the 
holographic will and other valuable papers 
of the deceased, after removing certain ar- 

ticles specifically bequeathed to others, is 
not a revocation of her will by the testa- 
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trix) In re Foy, 193 N.C. 494, 137 S.E. 
427 (1927). 

Interlineations and Annotations Held 

Insufficient to Show Revocation.—W here 
testator, in his own handwriting, makes 
certain interlineations and annotations up- 
on his will, which had been properly exe- 
cuted, and marks through certain words 
of the will, and it appears that such alter- 
ations are insufficient to constitute a holo- 
graphic will and were made with the in- 

tent of altering the will at some future 
date in accordance with the notations, but 
that such alterations were not made with 
the intent to revoke the will in whole or 
in part, such interlineations and annota- 
tions are insufficient to show a revocation 
of the will, intent to revoke being essen- 
tial to revocation by defacement or obliter- 
ation of the will by testator under this 
section. In re Will of Roediger, 209 N.C. 
470, 184 S.E. 74 (1936). 

Revocation by Parol Prior to Former § 
31-5. — See Giles v. Giles, 1 N.C. 377 
(1801), decided prior to the enactment of 
former § 31-5, where it is held that a will 
of real estate in writing may be revoked 
by parol if the words of revocation denote 
a present intention to revoke. 

Revival by Parol Declaration.—A revo- 
cation of a will of real estate carried com- 
pletely into effect cannot be revived by 
any subsequent declaration by parol. Giles 
Van Gtlessm im iN) .Cansv cm (el SOit)!s 

§ 31-5.2. Revocation of nuncupative will.—A nuncupative will or any 
part thereof may be revoked 

(1) By a subsequent nuncupative will, or 
(2) By a subsequent written will or codicil or other revocatory writing exe- 

cuted in the manner provided herein for the execution of written wills. 
(1953, c. 1098, s. 4.) 

Editor’s Note. — The act inserting this 
section became effective July 1, 1953. See 
note to § 31-1. 

§ 31-5.3. Revocation by marriage; exceptions.—A will is revoked by 
the subsequent marriage of the maker, except as follows: 

(1) A will made prior to the marriage of the maker which contains an ex- 
press statement to the effect that it is made in contemplation of mar- 
riage to a person named therein is not revoked by the maker’s marriage 
to such person. 

(2) A will made in the exercise of a power of appointment, or so much 
thereof as is made in the exercise of a power of appointment, if the 
real or personal estate thereby appointed would not, in default of such 
appointment, pass to the maker’s heirs or next of kin, is not revoked 
by the maker’s subsequent marriage. (1844, c. 88, s. 10; R. C., ¢. 
119, s. 23; Code, s. 2177; Rev., s. 3116; C. S., s. 4134; 1947, c. 110; 
1953, c. 1098, s. 5.) 
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Editor’s Note. — The 1953 amendment, 
effective July 1, 1953, renumbered former 
§ 31-6 to appear as this section. 
The object of this section is set out as 

plainly as language can do it. It provides 
that a person’s subsequent marriage ipso 
facto, with certain exceptions, revokes all 
prior wills made by such person. It does 
not provide for any partial revocation. 
Inj re) Lennersmvvallene48) N.C] 72sae02 

S.E.2d 391 (1958). 

Marriage Revokes Will in Toto. — In 
those instances not coming within the ex- 
ceptions enumerated in this section, the 
marriage of the testator after the execu- 
tion of the will revokes it in toto and not 
only to the extent necessary to permit the 

widow to share in the estate. In re Ten- 
ner’s. Will, 248 N.C. 72, 1102..S.E.2d 391 
(1958). 
Republication by Parol Is Not Effec- 

tive—Where the will of a married woman 
was revoked by another marriage con- 
tracted after the will was made, her verbal 
declaration, during the last coverture, that 
said paper-writing was her last will and 
testament, without any further execution 

thereof in accordance with the statute, 
did not constitute a reexecution and re- 
publication of it. Means v. Ury, 141 N.C. 
248, 53 S.E. 850 (1906). 
A holograph will revoked by testator’s 

marriage can only be revived by a written 
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instrument setting forth his intention, and 
duiy attested by two witnesses, or by a 
writing by the testator himself, found 
among his valuable papers, or handed to 
one for safekeeping. Sawyer v. Sawyer, 
5AeN.C.. £33.:(1859). 

Republication by Codicil—A will which 
has been revoked by the marriage of the 
testator is revived and republished by a 
codicil properly executed subsequent to 

the marriage which refers to the prior will 
and expresses an intention of the testator 
that the will should be effective except as 
altered by the codicil. In re Coffield’s 
Will, 216 N.C. 285, 4 S.E.2d 870 (1939). 

Evidence of Undue Influence. — This 
section revokes, with certain exceptions, 
any will made before marriage, and evi- 
dence that a will had been made prior 
thereto is not evidence of undue influence 
in the procurement of a subsequent will 
made in favor of the wife of the deceased. 
In re Will of Bradford, 183 N.C. 4, 110 
S.E. 586 (1922). 

Applied in Potter v. Clark, 229 N.C. 
350, 49 S.E.2d 636 (1948); Sinclair v. Trav- 
is, 231 N.C. 345, 57 S.E.2d 394 (1950). 

Cited in In re Will of Watson, 213 N.C. 
309, 195 S.E. 772 (1938); McCraw v. Llew- 
ellyn,, 256 N.C, 213, 123 S.E.2d_575. (4962); 
Ivery, v. Ivery, 258 N.C. 721, 129 S.B.2d 
457 (1963). 

§ 31-5.4. Revocation by divorce.—Dissolution of marriage by absolute 
divorce after making a will does not revoke the will of any testator but it revokes 
all provisions in the will in favor of the testator’s spouse so divorced, including, 
but not by way of limitation, the appointment of such spouse as executor or exec- 
utrix. (1953, c. 1098, s. 6.) 

Editor’s Note. — The act inserting this 
section became effective July 1, 1953. See 
note to § 31-1. 

“Divorce” Is Used in General and Com- 
prehensive Sense.—In enacting this section 
the General Assembly used the word “di- 

vorce” in its general and comprehensive 
sense, that is, as denoting a judgment or 
decree by which a marriage is dissolved 
or annulled, rather than in its limited and 

technical sense. Ivery v. Ivery, 258 N.C. 
721, 129 S.E.2d 457 (1963). 

§ 31-5.5. After-born or after-adopted child; effect on will—(a) A 
will shall not be revoked by the birth of a child to or adoption of a child by the 
testator after the execution of the will, but any such after-born or after-adopted 
child shall be entitled to such share in testator’s estate as it would be entitled to 
if the testator had died intestate unless : 

(1) The testator made some provision in the will for the child, whether ade- 
quate or not, or 

(2) It is apparent from the will itself that the testator intentionally did not 
make specific provision therein for the child. 

(b) The provisions of G.S. 28-153 to 28-158 inclusive shall be construed as 
applicable to both an after-born child and an after-adopted child. (1868-9, c. 113, 
s, 62; Cade at 2145 ssRevit e053 145 * Ce Se) 54109 61953 Me Oe: aes Loe see 
541.) 

Editor’s Note. — The 1953 amendment, 

effective July 1, 1953, rewrote former § 31- 
45 to appear as this section. See note to § 
31-1. 
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For comment on sufficiency of life in- 
surance as provision for after-born child, 
see 29 N.C.L. Rev. 218. For note on the 
inheritance rights of an after-adopted 
child, see 30 N.C.L. Rev. 276 (1952). For 
article on interstate and foreign adoptions 
in North Carolina, see 40 N.C.L. Rev. 691 
(1962). 
Some of the cases cited in the note to 

this section construe former § 31-45. 
For rules under common law and civil 

law, see Christian v. Carter, 193 N.C. 537, 
137 S.E. 596 (1927). 

After-Born Child Takes Share Unless 
Provided for or Intentionally Excluded.— 
A child born after a will is executed takes 
as in case of intestacy, unless (1) provision 
is made for it in the will, or (2) it appears 
from the will itself that the testator’s fail- 
ure to make provision was intentional. Wa- 
chovia Bank & Trust Co. v. McKee, 260 
N.C. 416, 132 S.E.2d 762 (1963). 

Will Is Only Source of Intent to Ex- 
clude.—The court is limited to the will as 
the source from which intent to exclude 
must appear. Wachovia Bank & Trust Co. 
v. McKee, 260 N.C. 416, 132 S.E.2d 762 
(1963). 

Intent to Exclude Is Not Shown by Will 
Ignoring All Children.—Where after-born 
children, in fact all children, are ignored in 
a will, the court cannot say the will dis- 
closes an intent to exclude after-born chil- 
dren. It is limited to the will as the source 
from which intent to exclude must appear. 
Since such intent does not appear from the 
will, the after-born children of the testator 
take as in case of their father’s intestacy. 
Wachovia Bank & Trust Co. v. McKee, 
260 N.C. 416, 132 S.E.2d 762 (1963). 

After-Born Child of Intestate Shares in 
Estate. — This statutory provision clearly 
assumes and contemplates that an after- 
born child of an intestate shares in the 
estate, both real and personal, of such in- 
testate. Byerly v. Tolbert, 250 N.C. 27, 108 
S.E.2d 29 (1959). 
A posthumous child was provided for 

under her father’s will, though no direct, 
specific provision was made, where by the 
residuary clause the will made substantial 
provision for a class to which the posthu- 
mous child was a member. Sheppard v. 
Kennedy, 242 N.C. 529, 88 S.E.2d 760 
(1955). ; 

Child Born after Execution of Will but 
before Execution of Codicil—A codicil op- 
erates as a republication of the original 
will and makes it speak as of the date of 
the execution of the codicil insofar as it 
is not altered or revoked by the codicil, 
and therefore a child born after the execu- 

2A N.C.—8 
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tion of the will, but before the execution of 
the codicil, is not entitled to such share in 

the estate as though testator had died in- 
testate, it being apparent that testator in- 
tentionally did not make specific provision 
for such child. Young v. Williams, 253 
N.C. 281, 116 S.E.2d 778 (1960). 
No Intention to Direct Parent to Make 

Provision for Child—Former § 31-45 was 
construed as not intending to control a 
parent as to the provision he should make 
for his child, but was to apply when by in- 
advertence or mistake the after-born child 
had not been provided for. Unless the 
omission was intentional, or provision was 
made for the child, either under the will 
or some settlement or provision ultra, the 
after-born child took his share, and the 

statute applied whether there were one or 
more children. Flanner v. Flanner, 160 

NiCr26)) 75" S:Bv"936" (1912). 

Adequacy of Provision for After-Born 
Child— While the courts will not inquire 
into the adequacy of provision made for a 
child born after the execution of the will 
within the purport of this section such pro- 
vision must be of reasonable substance and 
value in praesenti. Williamson v. William-’ 
son, 232 N.C. 54, 59 S.E.2d 214 (1950). 

“Making Provision” under Former § 31- 
45.—See Meares v. Meares, 26 N.C. 192 

(1843); King v. Davis, 91 N.C. 142 (1884); 
Thomason v. Julian, 133 N.C. 309, 45 S.E. 
636 (1903). See also Rawls v. Durham 

Realty & ins. Co., 189) N.C. 368, 12% S.E. 
254 (1925); Nicholson v. Nicholson, 190 
NCorte2 ri29 °S.H1148"°(1925). 

Procurement of Insurance. — Testator 
had two children, one born before and one 
after the execution of his will. No testa- 
mentary provision was made for either 
child, but testator, after the birth of the 

second child, procured a policy of life and 
accident insurance on his life, making both 
the children beneficiaries therein. It was 
held that the procurement of the policy was 
not such a provision for the after-born 
child as to prevent such child from partici- 
pating in his father’s property as heir and 
distributee. Williamson v. Williamson, 232 

N.C. 54, 59 S.E.2d 214 (1950). 

Knowledge of Testator as to Child En 
Ventre Sa Mere Immaterial.—The benef- 
icent provisions of this section [former § 
31-45] are not affected by the presumptive 
knowledge of the father, from the condi- 
tion of his wife, that at the time he made 
the will he must have anticipated the birth, 
but upon the fact that the child was born 

thereafter. It is the subsequent birth, not 

the father’s knowledge, which effects the 
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partial revocation. Christian v. Carter, 193 
N.C. 537, 137 S.E. 596 (1927). 

Entire Will Is Not Revoked.—While 
after-born children not provided for in the 
will of their deceased parent may claim by 
inheritance their part of the estate, under 
this section [former § 31-45], it does not 
amount to revocation of the entire will. 
Fawcett v. Fawcett, 191 N.C. 679, 132 
S.E. 796 (1926). 
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Applicability of Former § 31-45 to 
Adopted Children or Illegitimate Children. 
—See King v. Davis, 91 N.C. 142 (1884); 
Fawcett v. Fawcett, 191 N.C. 679, 132 S.E. 
796 (1926); Sorrell v. Sorrell, 193 N.C. 439, 
137 S.E. 306 (1927). See also 12 N.C.L. 
Rev. 402. 

Applied in Johnson v. Johnson, 256 N.C. 
485, 124 S.E.2d 172 (1962); Scott v. Jack- 
son, 257 N.C. 658, 127 S.E.2d 234 (1962). 

§ 31-5.6. No revocation by subsequent conveyance.—No conveyance 
or other act made or done subsequently to the execution of a will of, or relating 
to, any real or personal estate therein comprised, except an act by which such 
will shall be duly revoked, shall prevent the operation of the will with respect to 
any estate or interest in such real or personal estate as the testator shall have 
power to dispose of by will at the time of his death. (1844, c. 88, s. 2; R. C., ¢. 
119, s. 25; Code, s. 2179; Reyv., s. 3118; C. S., 's: 4136; 1953, c. 1098, s..8.) 

Editor’s Note. — The 1953 amendment, 

effective July 1, 1953, renumbered former 
§ 31-8 to appear as this section. 

Conveyance, etc., Not to Affect Provi- 
sions of Will. — No conveyance or act 
done after the execution of a will, unless 
it amounts to a revocation, will affect its 
provisions. Wood v. Cherry, 73 N.C. 110 
(1875). 

Construction.—Former § 31-8 was con- 
strued in Wood v. Cherry, 73 N.C. 110 
(1875), cited in Pittman v. Pittman, 107 
N.C. 159.212 0.8. 61 (4890)-* Cobbs va tae 
wards, 117 N.C. 244, 23 S.B5. 241 (1895): 
Herring v. Sutton, 129 N.C. 107, 39 S.E. 

772 (1901); Sykes v. Boone, 132 N.C. 199, 
43 S.E. 645 (1903); Avery v. Stewart, 136 
N.C. 426, 48 S.E. 775 (1904); Chappell v. 
White, 146 N.C. 571, 60 S.E. 635 (1908). 

Parol evidence is incompetent to fasten 
upon a devise of land a constructive or 
implied trust in favor of another: Chap- 
pell v. White, 146 N.C; 571, 60 S.E. 635 
(1908). 
Former § 31-8 was enacted in view of the 

decision in Cook v. Redman, 37 N.C. 623 
(1843), in which such a trust was upheld. 
Chappell v. White, 146 N.C. 571, 60 S.E. 
635 (1908). 

§ 31-5.7. Specific provisions for revocation exclusive; effect of 
changes in circumstances.—No will can be revoked in whole or in part by any 
act of the testator or by a change in his circumstances or condition except as 
provided by G.S. 31-5.1 through 31-5.6 inclusive. (1953, c. 1098, s. 9.) 

Editor’s Note.—The act inserting this 
section became effective July 1, 1953. See 
note to § 31-1. 

§ 31-5.8. Revival of revoked will.—No will or any part thereof, which 
shall be in any manner revoked, can be revived otherwise than by a reexecution 
thereof, or by the execution of another will in which the revoked will or part 
thereof is incorporated by reference. (1953, c. 1098, s. 10.) 

Editor’s Note—The act inserting this 
section became effective July 1, 1953. See 
note to § 31-1. 

§ 31-6: Renumbered as § 31-5.3 by Session Laws 1953, c. 1098, s. 5. 

§ 31-7: Repealed by Session Laws 1953, c. 1098, s. 9. 
Editor’s Note. — The repealing act be- 

came effective July 1, 1953. See note to § 
31-1. 

§ 31-8: Renumbered as § 31-5.6 by Session Laws 1953, c. 1098, s. 8. 
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ARTICLE 3. 

Witnesses to Will. 

§ 31-8.1. Who may witness.—Any person competent to be a witness gen- 
erally in this State may act as a witness to a will. (1953, c. 1098, s. Tee 

Editor’s Note.—The act 
section became effective July 1, 1953. See 

note to § 31-1. 

inserting this 

§ 31-9. Executor competent witness.—No person, on account of being 

an executor of a will, shall be incompetent to be admitted a witness to prove the 

execution of such will, or to prove the validity or invalidity thereof. (R. C., 

c. 119, s. 9; Code, s. 2146; Rev., s. 3119; C. S., s. 4137.) 
Purpose of Section. — This section was 

intended to give the benefit of an execu- 
tor’s testimony to every person who should 
be interested, either in the establishment, 

or defeat of a paper-writing propounded as 
a will. Pannell v. Scoggin, 53 N.C. 408 

(1861). 
Executor or Administrator C.T.A. Com- 

petent Witness.—An executor or adminis- 
trator cum testamento annexo, who is also 

a subscribing witness to a will, is compe- 
tent to testify to the execution thereof; 
and the same rule applies to one who was 
competent at the time of the making of the 
will, but subsequently acquired an inter- 
est therein. Vester v. Collins, 101 N.C. 114, 

7 S.E. 687 (1888). 

Same—Rule Prior to Section.—An ex- 
ecutor, before the enactment of this sec- 

tion, could not be a witness in favor of the 
will, even by renouncing and releasing his 
interest, and he is still incompetent as to 
any will that was made before January, 
1856. Gunter v. Gunter, 48 N.C. 441 (1856). 
May Be Examined for Both Parties. — 

Under this section one named as execu- 
tor in a receipt, propounded as a_ will, 
though named as plaintiff in an issue de- 

visavit vel non, may be examined as a wit- 

ness for the caveator as well as for the pro- 

pounder. Pannell v. Scoggin, 53 N.C. 408 

(1861). 

§ 31-10. Beneficiary competent witness; when interest rendered 

void.—(a) A witness to an attested written or a nuncupative will, to whom or to 

whose spouse a beneficial interest in property, or a power of appointment with 

respect thereto, is given by the will, is nevertheless a competent witness to the 

will and is competent to prove the execution or validity thereof. However, if there 

are not at least two other witnesses to the will who are disinterested, the inter- 

ested witness and his spouse and any one claiming under him shall take nothing 

under the will, and so far only as their interests are concerned the will is void. 

(b) A beneficiary under a holographic will may testify to such competent, rel- 

evant and material facts as tend to establish such holographic will as a valid will 

without rendering void the benefits to be received by him thereunder. (R. C., c. 

119, s. 10; Code, s. 2147; Rev., s. 3120: CS. s..4138;°1953, 621098, :s.. IT; 1955, 

Bal 3vsen) 
Editor’s Note. — The 1953 amendment, 

effective July 1, 1953, rewrote this sec- 

tion. See note to § 31-1. 

The 1955 amendment, effective July 1, 

1955, designated the former statute as sub- 

section (a) and added subsection (b). 

Legacy Void under This Section In- 

cluded in Residuary Legacy.—See note to 

§ 31-42. 
Devise, etc., to Attesting Witness Only 

Void.—This section avoids only the devise 

or bequest to the attesting witness and to 

his and her wife or husband and privies, 

and leaves the other dispositions made of 

the testator’s property in unimpaired force 

and operation. Vester v. Collins, 101 N.C. 

114, 7 S.E. 687 (1888). 
Application of Section to Holographic 

Wills Prior to 1955 Amendment. — See 

Hampton v. Hardin, 88 N.C. 592 (1883); 

In re Will of Westfeldt, 188 N.C. 702, 125 

S.E. 531 (1924). 
Object in Avoiding Witnesses’ Inter- 

est—It was to remove all improper influ- 

ences and secure impartiality, in such as 

are called to attest the execution of the 

will, that all gifts to them or to their hus- 

bands or wives are annulled, and all 
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temptations to swerve from the truth are 

taken away. Hampton v. Hardin, 88 N.C. 

592 (1883). 
Interest of One Who Signs, but Not 

as Witness, Not Avoided.—One who signs 

his name on a will in the place where sub- 

scribing witnesses usually sign, is not de- 

prived of benefits conferred upon him by 

the will, if he, in fact, did not sign as a 

subscribing witness. Boone v. Lewis, 103 

N.C. 40, 9 S.E. 644 (1889). 

Devisee May Testify to Finding Script 

among Valuable Papers.—The widow and 

devisee of the testator is a competent wit- 

ness to prove the fact that the script pro- 
pounded was found among the valuable 
papers of the deceased. Cornelius v. Braw- 

ley, 109 N.C. 542, 14 S.E. 78 (1891). 
Competency of Witness Is Question of 

Law.—lIf a witness to a will is interested 

Cu. 31. W1itLs—DEPosIToRY § 31-11 

as a legatee thereunder, he is a compe- 

tent witness to prove the will, the effect 

being to deprive him of the legacy and it 

is error jin the judge to submit the com- 

petency of a witness as a question of fact 

for the jury. The competency of a wit- 

ness is a question for the court, to be 

raised when he offers to testify, and to be 

determined by the court. McLean v. El- 

liott, 72 N.C. 70 (1875). 

Section 8-51 does not apply to wills, 

which are governed by this section. Cox 

v. Beaufort County Lumber Co., 124 N.C. 

78, 32 S.E. 381 (1899). 

Applied in Barrett v. Williams, 215 NEC 

131, 1 S.E.2d 366 (1939); In re Crawford’s 

Will, 246 N.C. 322, 98 S.E.2d 29 (1957); 

Brown v. Byrd, 252 N.C. 454, 113 S.E.2d 

804 (1960). 

31-10.1. Corporate trustee not disqualified by witnessing of will 

by stockholder.—A corporation named as a trustee in a will is not disqualified 

to act as trustee by reason of the fact that a person owning stock in the corpora- 

tion signed the will as a witness. (1949, c. 44.) 

ARTICLE 4. 

Depository for Wills. 

§ 31-11. Depositories in offices of clerks of superior court where liv- 

ing persons may file wills.—The clerk of the superior court in each county 

of North Carolina shall be required to keep a receptacle or depository in which 

any person who desires to do so may file his or her will for safekeeping ; and the 

clerk shall make a charge of fifty cents for the filing of such will, and shall, upon 

written request of the testator, or the duly authorized agent or attorney for the 

testator, permit said will or testament to be withdrawn from said depository or 

receptacle at any time prior to the death of the testator: Provided, that the con- 

tents of said will shall not be made public or open to the inspection of anyone 

other than the testator or his duly authorized agent until such time as the said 

will shall be offered for probate. (1937, c. 435, s. 1.) 
Local Modification. — Guilford: 1937, c. 

Boo See 

Editor’s Note.—This section represents 

a rather progressive step in the law of 

wills. If taken advantage of by testators, 
it may prevent the loss or fraudulent de- 
struction of many validly executed wills, 
and may tend to prevent the offer of 
forged wills for probate and contests of 
wills upon the grounds of fraud, undue in- 
fluence, and mental incapacity. Similar 
statutes have been enacted in several states 
in this country. 15 N.C.L. Rev. 353. 

Testator Entitled to Inspect Will—In 
a proceeding by petitioner to inquire into 
the mental state of respondent, his aged 
uncle, and to have a trustee appointed 

for him, the petitioner testified in sub- 
stance that he was only interested in the 
welfare of respondent. It was held that 
respondent was entitled to examine his 
own will which had been deposited in a 
sealed envelope with the court clerk for 
the purpose of showing that petitioner 
was the principal devisee under the will. 
In re Gamble, 244 N.C. 149, 93 S.E.2d 66 
(1956). 
Without Written Request. — Provision 

of this section requiring written request 
of testator for permission to withdraw will 
from depository or receptacle does not 

apply to his request for inspection of will. 
In re Gamble, 244 N.C. 149, 93 S.E.2d 66 

(1956). 
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ARTICLE 5. 

Probate of Will. 

§ 31-12. Executor may apply for probate; jurisdiction when clerk 
interested party.—Any executor named in a will may, at any time after the 
death of the testator, apply to the clerk of the superior court, having jurisdiction, 
to have the same admitted to probate. Such will shall not be valid or effective 
to pass real estate or personal property as against innocent purchasers for value 
and without notice, unless it is probated or offered for probate within two years 
after the death of the testator or devisor or prior to the time of approval of the 
final account of a duly appointed administrator of the estate of the deceased, 
whichever time is earlier. If such will is fraudulently suppressed, stolen 
or destroyed, or has been lost, and an action or proceeding shall be com- 
menced within two years from the death of the testator or devisor to obtain said 
will or establish the same as provided by law, then the limitation herein set out 
shall only begin to run from the termination of said action or proceeding, but 
not otherwise. If the clerk of the superior court having jurisdiction to probate 
any will be a subscribing witness thereto or a devisee or legatee therein, or if 
said clerk shall have any pecuniary interest in the property disposed of by said 
will, then the clerk of the superior court of any adjoining county shall have ju- 
risdiction to probate said will, and upon petition filed before him by anyone in- 
terested in any way in said will, he shall proceed to have said will produced be- 
fore him, and the said will shall thereupon be probated, recorded, and filed as 
provided by this chapter, and a duly certified copy of the said will, together with 
the probate of the same, and the said petition, under the hand and seal of the 
said clerk, shall be filed and recorded in the book of wills, in the office of the clerk 
of the superior court of the county whose clerk was a subscribing witness there- 
to, or a devisee or legatee therein, or who had a pecuniary interest in the property 

disposed of by said will and the clerk in said last mentioned county is hereby au- 

thorized to issue letters to personal representatives, who may qualify and admin- 

ister the estate in said will as if originally probated in said county, and the title 

to all property, both real and personal, conveyed and devised in said will shall 

be as good and effectual as if the said will had been originally probated and re- 

corded in said last mentioned county. (C. C. P., s. 439; Code, s. 2151; Rev., s. 

ee 10 e159 Ges. 84159; 1921, c. 99.1923, ¢, 145.1953, c.. 920, s..2,) 
Cross References. — As to jurisdiction not clearly shown.” 1 N.C.L. Rev. 314, 

of clerk, see §§ 29-1, 28-2. As to disquali- citing Scranton & N.C. Land & Lumber 

fication of clerk, see §§ 2-17 through 2-21. Co. v. Jennett, 128 N.C. 3, 37 S.E. 954 

As to conveyances within two years of 
death of decedent where there is no will, 

see § 28-83. As to rights of innocent pur- 
chasers when will withheld from probate, 

see § 31-39. 

Editor’s Note——The provision as to the 
probate of wills where the clerk is a sub- 

scribing witness was added by the 1921 
amendment, and the similar provision 
where such clerk is a devisee or legatee, 
or has a pecuniary interest in the property 
disposed of by the will, was added by the 

1923 amendment. 
“The obvious purpose of the two 

amending statutes was to provide a sim- 
ple and speedy method of obtaining the 
probate of a will, when the clerk was dis- 
qualified, and this has been done; but how 

far it was intended to change the former 
practice, if at all, in case of interest, is 

(1901). 
The 1953 amendment rewrote the sec- 

ond sentence of this section. Section 4 of 
the amendatory act provided that it should 
not apply to the estate of any decedent 
dying prior to April 23, 1953. 

For note on “T‘wo Methods of Probate 
in Solemn Form in North Carolina,” see 
30 N.C.L. Rev. 470 (1952). For note as to 
procedure for probate upon death of sur- 
vivor of testators of joint will, see 35 
N.C.L. Rev. 345 (1957). 

This section and § 31-15 require the pro- 
bate of a will, by implication at least. 
Wells v. Odum, 207 N.C. 226, 176 S.E. 

563 (1934). 
The word “probate” when used in ref- 

erence to a document purporting to be a 

will means the judicial process by which 
a court of competent jurisdiction in a duly 
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constituted proceeding tests the validity 

of the instrument before the court, and 

ascertains whether or not it is the last 

will of the deceased. In re Marks’ Will, 

959 N.C. 326, 130 S.E.2d 673 (1963). 

It is the duty of a person named as 

executor to apply to the court having 

jurisdiction to have the writing probated. 

In re Marks’ Will, 259 N.C. 326, 130 S.E.2d 

673 (1963). 

Jurisdiction of Clerk.—This section con- 

fers upon the clerk of the superior court 

exclusive and original jurisdiction of pro- 

ceedings for the probate of wills. Brissie 

wae Craig, 232, NC. *201,) 62 Sib? disco 

(1950); Morris v. Morris, 245 ING Gans O59 

S.E.2d 110 (1956). 
Title Descends to Heirs Subject to Be- 

ing Divested.—The title of the land de- 

scends to the heirs of the testator, subject 

to being divested in favor of the devisee, 

when the will is duly admitted to probate. 

Floyd v. Herring, 64 N.C. 409 (1870). 

Citation to those in interest is not nec- 

essary to the probate of a will in common 

form, the proceeding being ex parte, and 

when probated the paper-writing is valid 

and operative as a will and may not be at- 

tacked collaterally. In re Rowland, 202 

N.C. 373, 162 S.E. 897 (1932). See In re 

Cu. 31. Witris—PROBATE 
§ 31-14 

Will of Etheridge, 231 N.C. 502, 57 S.E.2d 

768 (1950). 

The probate of a will in common form 

without citation to those in interest “to 

see the proceedings,” is an ex parte pro- 

ceeding and not binding on caveators up- 

on the issue of devisavit vel non raised in 

their direct attack upon the validity of 

the will, and the admission in evidence 

in the caveat proceedings of the order of 

probate constitute reversible error. Wells 

vy. Odum, 205 N.C. 110, 170 S.E. 145 

(1933). See also In re Will of Etheridge, 

931 N.C. 502, 57 S.E.2d 768 (1950). 

Appointment Is Reviewable. — ‘The 

power, conferred by this section, to ap- 

point administrators is reviewable by the 

judge of the superior court of the county. 

In re Estate of Wright, 200 N.C. 620, 158 

S.E. 192 (1931). 

Limitation on Probate under Former 

Law.—See McCormick v. Jernigan, 110 

N.C. 406, 14 S.E. 971 (1892); Steadman 

v.. Steadman, 143. N.C...345, 55°S.E. 784 

(1906). 
Cited in In re Will of Wood, 240 N.C. 

134, 81 S.E.2d 127 (1954); In re Cov- 

ington’s Will, 252 N.C. 551, 114 S.E.2d 

261 (1960). 

31-13. Executor failing, beneficiary may apply.—lIf no executor ap- 

ply to have the will proved within sixty days after the death of the testator, any 

devisee or legatee named in the will, or any other person interested in the estate, 

may make such application, upon ten days’ notice thereof to the executor. (GaCi 

P., s. 440; Code, s. 2152; Rev., s. 3123; C. S., s. 4140.) 

Cross Reference.—As to who may apply 

for letters of administration in case of in- 

testacy, see § 28-6 et seq. 

Notice to Executor in Probating a Codi- 

cil—Where an executor has probated and 

qualified under the will, it is equally nec- 

essary to give the statutory notice before 

offering for probate a separate paper- 

writing as a codicil. Spencer v. Spencer, 

163 N.C. 83, 79 S.E. 291 (1913). 

Presenting for Probate Merely to Secure 

Adjudication of Invalidity. — This section 

permits a person interested in the estate of 

a supposed testator to present an alleged 

will for probate merely for the purpose of 

obtaining an adjudication of its invalidity. 

Brissie v. Craig, 232 N.C. 701, 62 S.E.2d 

330 (1950). 

This section empowers any person inter- 

ested in the estate of a decedent to make 

application to have a script purporting to 

be the will of such decedent “proved,” shel, 

tested in respect to its validity as a testa- 

mentary instrument. It is obvious that the 

clause “any ... person interested in the 

estate” includes a person who will share 

in the estate under the law governing in- 

testacy in case a script which purports to 

be the will of the deceased is adjudged 

invalid as a testamentary document. Brissie 

v. Craig, 232 N.C. 701, 62 S.E.2d 330 

(1950). 

Stated in In re Pendergrass’ Will, 251 

N.C. 737, 112 S.E.2d 562 (1960). 

Cited in In re Brauff’s Will, 247 N.C. 

92, 100 S.E.2d 254 (1957); In re Coving- 

ton’s Will, 252 N.C. 551, 114 S.E.2d 261 

(1960). 

§ 31-14. Clerk to notify legatees and devisees of probate of wills. 

_'The clerks of the superior court of the State are hereby required and directed 

to notify by mail, all legatees and devisees whose addresses are known, designated 

in wills filed for probate in their respecti ve counties. All expense incident to such 
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notification shall be deemed a proper charge in the administration of the respec- 
tive estates. (1933, c. 133.) 

While this requirement appears to be 
mandatory, it does not seem to be prereq- 
uisite to the probate of the will itself. Nor 
does it assume the status and importance 

of a citation to devisees and legatees as in 

the case of the probate of a will in solemn 
form. Apparently the purpose of the stat- 
ute is to expedite the settlement of the es- 
tate of a person who has died testate. 11 
N.C.L. Rev. 263. 

§ 31-15. Clerk may compel production of will. — Every clerk of the 
superior court having jurisdiction, on application by affidavit setting forth the 
facts, shall, by summons, compel any person in the State, having in possession the 
last will of any decedent, to exhibit the same in his court for probate; and who- 
ever being duly summoned refuses, in contempt of the court, to produce such will, 
or (the same having been parted with by him) refuses to inform the court on oath 
where such will is, or in what manner he has disposed of it, shall, by order of the 
clerk of the superior court, be committed to the jail of the county, there to re- 
main without bail till such will be produced or accounted for, and due submission 
made for the contempt. (C. C. P., s. 442; Code, s. 2154; Rev., s. 3124;.C. S., 
s. 4141.) 

Cross References.—See note to § 31-12. 
As to larceny, concealment, or destruc- 
tion of wills, see § 14-77. 

In General.—A petition before the clerk 
of the superior court alleging that the re- 
spondents were in possession of a later 
will than that probated in another county, 
and that the petitioner was withholding 
this will for fraudulent purposes, etc., is 
a proceeding under this section to com- 
pel the production of a will. Williams v. 
Bailey, 177 N.C. 37, 97 S.E.. 721 (1919). 

It is the policy of the law that wills 
should be probated, and that the rights of 

the parties in cases of dispute should be 
openly arrived at according to the orderly 
process of law. In re Pendergrass’ Will, 
251 N.C. 737, 112 S.E.2d 562 (1960). 

Enforcement of Right to Dispose of 
Property.—The legislature, when it granted 
the right to dispose of property at death, 
provided for the enforcement of that right 
under this section. Matter of Covington’s 
Will, 252 N.C. 546, 114 S.E.2d 257 (1960). 

Failure of Petitioners to Pursue Pro- 
ceedings—Discharge of Respondents. — 
Where the respondents in proceedings to 
compel the production of a will appear be- 
fore the clerk at the time set for the hear- 
ing, and in writing under oath fully deny 
the charges made, and the petitioners nei- 
ther file reply, offer evidence, nor request 
an examination, no issues are raised re- 

quiring the matter to be transferred to the 

trial docket, and the rule against the re- 
spondents should be discharged at the 
petitioner’s cost. Williams v. Bailey, 177 
EC AES Ter O7, OLE. etelaGl919). 

Issue of Wrong Venue No Excuse. — 
Where the clerk of the court of G. county 

issued a notice to the respondent, who had 

the will of the deceased in his possession, 

to exhibit the same for probate, it was the 
duty of the respondent to obey the sum- 
mons, and he could have raised in his an- 

swer the question of whether the will 
should be probated in G. or L. county. 
In re Scarborough’s Will, 139 N.C. 423, 

51 S.E. 931 (1905). 
Impossibility to Comply with Order as 

Excuse. — An order of the clerk of the 
court of G. county which adjudges the 
respondent guilty of contempt and that 
he be committed to jail, until such will 
was produced, was properly reversed on 
appeal where it appears that the respon- 

dent cannot comply with the condition up- 
on which he might be discharged, because 
the clerk of L. county now has custody of 
the will and has refused to surrender it to 
the respondent. In re Scarborough’s Will, 

189 NC. 5 423.) 525.0 /9918.(1905). 
Allowance of Reasonable Expenses. — 

Where the law imposes a duty upon a per- 

son, or group of persons, with respect to 
probating and establishing the validity of 
a will, in the performance of such duty, in 
good faith, reasonable expenses thereby 
incurred should be allowed and paid out 
of the fund or property which is the sub- 
ject of the litigation. Wells v. Odum, 207 

N.C. 226, 176 S.E. 563 (1934). 
Attachment for Contempt — Scope of 

Proceedings.—In a proceeding to attach 
the respondent for contempt in not pro- 
ducing for probate a will, the question 
whether the will should be probated in G. 
or L. county is not presented and cannot 
be passed upon. In re Scarborough’s Will, 
139 N.C. 423, 51 S.E. 931 (1905). 
Motion to Dismiss Proceedings.—W here 

a rule issued under this section in proceed- 
ings to compel the production of a will 
should be discharged, a motion by the re- 
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spondents to dismiss the proceedings will 

be treated as a motion to discharge them. 

Gua lk Witis-—PRoBATE § 31-17 

Williams v. Bailey, 177 N.C. 37, 97 S.E. 

721 (1919). 

31-16. What shown on application for probate.—On application to 

the clerk of the superior court, he must ascertain by affidavit of the applicant— 

(1) That such applicant is the executor, devisee or legatee named in the will, 

or is some other person interested in the estate, and how so interested. 

(2) The value and nature of the testator’s property, as near as can be ascer- 

tained. 

(3) The names and residences of all parties entitled to the testator’s prop- 

erty, if known, or that the same on diligent inquiry cannot be discov- 

ered; which of the parties in interest are minors, and whether with or 

without guardians, and the names and residences of such guardians, if 

known. 

Such affidavit shall be recorded with the will and the certificate of probate thereof, 

if the same is admitted to probate. (C. C. P., s. 441; Code, s. 21533) Revie-s, 

O129 | Cmsese a14z9) 
Applied in In re Will of Hine, 28 NEC. 

405, 45 S.E.2d 526 (1947). 

§ 31-17. Proof and examination in writing. — Every clerk of the su- 

perior court shall take in writing the proofs and examinations of the witnesses 

touching the execution of a will, and he shall embody the substance of such proofs 

and examinations, in case the will is admitted to probate, in his certificate of the 

probate thereof, which certificate must be recorded with the will. The proofs and 

examinations as taken must be filed in the office. (C. C. P., s. 437; Code, ‘s. 

2149 = Rey., 8.3126; C..0.,.S. 4143.) 

Compliance with this section is essential 

to a valid probate. In re Marks’ Will, 259 

N.C. 326, 130 S.E.2d 673 (1963). 

Presumption of Valid Probate and Rec- 

ordationThe requirements of this sec- 

tion did not obtain in the probate of a 

will in the old practice before the court 

of pleas and quarter sessions; and where 

the records show that a will sought to be 

set aside for improper probate, valid on 

its face, has been transcribed upon the 

records of that court, it is presumed to 

have been duly admitted to probate and 

properly transcribed upon the record, the 

burden being upon the caveator to show 

to the contrary. Poplin v. Hatley, 170 N.C. 

163, 86 S.E. 1028 (1915). 

Same—Vacating Probate in Collateral 
Proceedings.—Probate of a will by the 
clerk of the superior court is a judicial 
act, and his certificate is conclusive evi- 
dence of the validity of the will, until va- 
cated on appeal, or declared void by a 
competent tribunal in a proceeding insti- 

tuted for that purpose. It cannot be va- 
cated in a collateral manner. Mayo v. 
Jones, 78 N.C. 402 (1878); McClure v. 
Spivey, 122 N.C. 678, 31 S.E. 857 (1898). 

Testimony of Witnesses Must Be Em- 
bodied in Clerk’s Certificate——It is the 
duty of the clerk taking probate of a will 
to embody the substance of the testimony 

of witnesses in his certificate of probate 
to be recorded with the will. In re Marks’ 
Will, 259 N.C. 326, 130 S.E.2d 673 (1963). 

Former Practice. — Formerly the court 

of pleas and quarter sessions had jurisdic- 

tion of the probate of wills, and there was 

at that time no provision in the statute 

requiring the taking of the proofs in writ- 

ing or for recording the probate. The 

practice was to exhibit the will before the 

court and offer the proofs of execution, 
and for an entry to be made upon the min- 
utes of the adjudication, and the clerk, 

acting upon the authority of the court, 

then recorded the will upon the will book. 

In most instances he also recorded a 
memorandum of the proceedings before 
the court, but this was not done in all 

cases. Poplin v. Hatley, 170 N.C. 163, 86 

S.E. 1028 (1915). 
Foreign Records Conforming to Section 

Sufficient. — Where a nonresident testator 
devises land in this State, and the record 
of the foreign court of probate, duly cer- 
tified, contains the certificate of probate, 
which refers to the certified examinations 
of the witnesses, in accordance with the 
requirements of this section, the whole 
forming one transaction, the exemplifica- 
tion of which and of the will being duly 
recorded in the county where the land lies, 

the will is sufficiently proved and passes 

the property. Roscoe v. John L. Roper 
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Lumber Co., 124 
(1899). 
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Applied in In re Will of Hine, 228 N.C. 
405, 45 S.E.2d 526 (1947). 

31-18: Rewritten and renumbered as §§ 31-18.1 to 31-18.3 by Session § 
Laws 1953, c. 1098, s. 12. 

§ 31-18.1. Manner of probate of attested written will.—(a) An at- 
tested written will, executed as provided by G.S. 31-3.3, may be probated in the 
following manner: 

(1) Upon the testimony of at least two of the attesting witnesses ; or 
(2) Ifthe testimony of only one attesting witness is available, then 

a. Upon the testimony of such witness, and 
b. Upon proof of the handwriting of at least one of the attesting wit- 

nesses who is dead or whose testimony is otherwise unavailable, 
and 

c. Upon proof of the handwriting of the testator, unless he signed 
by his mark, and 

d. Upon proof of such other circumstances as will satisfy the clerk 
of the superior court as to the genuineness and due execution of 
the will. 

(3) Ifthe testimony of none of the attesting witnesses is available, then 
a. Upon proof of the handwriting of at least two of the attesting wit- 

nesses whose testimony is unavailable, and 
b. Upon compliance with paragraphs c and d of subsection (a) (2) of 

this section. 

(b) Due execution of a will may be established, where the evidence required 
by subsection (a) is unavoidably lacking or inadequate, by testimony of other com- 
petent witnesses as to the requisite facts. 

(c) The testimony of a witness is unavailable within the meaning of this sec- 
tion when the witness is dead, out of the State, not to be found within the State, 
insane or otherwise incompetent, physically unable to testify or refuses to testify. 
(1953, c. 1098, s. 12.) 

Editor’s Note. — The 1953 amendment, 
effective July 1, 1953, rewrote former § 
31-18 to appear as §§ 31-18.1 to 31-18.3. 
See note to § 31-1. 

For note as to procedure in probating 

will when witnesses are dead, see 35 
N.C.L. Rev. 341 (1957). 
Many of the cases cited in the note to 

this section construe former § 31-18. 
Compliance with Statutory Require- 

ments.—In order that a paper-writing, de- 
signed as a testamentary disposition of 
property, may effectuate this purpose it 
must have been executed and proven in 
strict compliance with the statutory re- 

quirements. In re Will of Puett, 229 N.C. 
8, 47 S.E.2d 488 (1948). See Wescott v. 
First & Citizens Nat’l Bank, 227 N.C. 39, 
40 S.E.2d 461 (1946). See also Morris v. 
Morris, 246 N.C. 30, 95 S.E.2d 110 (1956). 

Proof Required When Only One Wit- 
ness Available—An attested will may be 
probated on the testimony of two of the 
attesting witnesses, but if the testimony 
of only one attesting witness is available, 
then upon the testimony of such witness 
with proof of the handwriting of at least 

one of the attesting witnesses who is dead 
or whose testimony is otherwise unavail- 
able, and proof of the handwriting of the 
testator, unless he signed by his mark, and 

proof of such other circumstances as will 

satisfy the clerk of the superior court as 
to the genuineness and due execution of 

the will. In re Marks’ Will, 259 N.C. 326, 
130 S.E.2d 673 (1963). 

The statute [former § 31-18] seems to 
require that, when the will purports to be 
signed by the testator himself and only one 
of the subscribing witnesses is alive and 
competent, some evidence should be in- 
troduced as to the handwriting of the tes- 
tator or the genuineness of the signature. 
Watson v. Hinson, 162 N.C. 72, 77 S.E. 
1089 (1913). 

It is not required [by former § 31-18], 
in order to have a valid probate, that the 
surviving witness should testify that he 
saw the other witness subscribe his name 
to the instrument. Watson v. Hinson, 162 

NiGist2s 27 7Sas- 1089) (1913): 

Proof De Novo on Issue of Devisavit 
Vel Non.—The authorities seem to hold 
that in the trial of an issue of devisavit 
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vel non, on caveat duly entered, the proof 

as to the formal execution of the will shall 

be made de novo. Watson v. Hinson, 162 

N.C. 72, 77 S.E. 1089 (1913), citing In re 

Hedgepeth’s Will, 150 N.C. 245, 63 Sete 

1025 (1909). 
Evidence Must Show Subscribing in 

Presence of Testator.—Under § 31-3 [now 

§ 31-3.3] and this section [former § 31-18], 

it is essential, not only that the document 

shall be subscribed in the presence of the 

testator by at least two witnesses, but that 

the evidence upon which the will is ad- 

mitted to probate must show that fact. In 

Cu. 31. WiLLs—PROBATE geBie16-4 

re Thomas, 111 N.C. 409, 16 SBeuee6 

(1892). 
Applied in In re Will of Hine, 228 NGC. 

405, 45 S.E.2d 526 (1947). 
Quoted in Cartwright v. Jones, 215 N.C. 

108, 1 S.E.2d 359 (1939). 
Cited in In re Will of Thompson, 196 

N.C. 271, 145 S.E. 393 (1928); In re Will 

of Shemwell, 197 N.C. 332, 148 S.E. 469 

(1929); In re Will of Stewart, 198 N.C. 

577, 152 S.E. 685 (1930); In re Will of 

Lowrance, 199 N.C. 782, 155 Sela (aie 

(1930); McMillan v. Robeson, 225 N.C. 

754, 36 S.E.2d 235 (1945). 

§ 31-18.2. Manner of probate of holographic will.—A holographic will 

may be probated only in the following manner : 

(1) Upon the testimony of at least three competent witnesses that they be- 

lieve that the will is written entirely in the handwriting of the person 

whose will it purports to be, and that the name of the testator as writ- 

ten in or on, or subscribed to, the will is in the handwriting of the per- 

son whose will it purports to be; and 

(2) Upon the testimony of one witness who may, but need not be, one of 

the witnesses referred to in subdivision (1) of this section to a state- 

ment of facts showing that the will was found after the testator’s death 

as required by G.S. 31-3.4. (1953, ¢. 1098, s. 12.) 

Cross References.—As to requirements 

for valid holographic will, see § 31-3.4. See 

note § 31-18.1. 

Engraved Monogram Not Signature to 

Holographic Will—See note to § 31-3.4. 

Effect of Provisions of § 8-51—Where 

the validity of a holograph will depends 

upon its having been left with the benefi- 

ciary for safekeeping, his testimony there- 

of, after the death of the testator, iswa 

transaction or communication of which he 

may not testify under § 8-51. McEwan vy. 

Brown, 176 N.C. 249, 97 S.E. 20 (1918), 

overruling Hampton v. Hardin, 88 Ni: 

592 (1883). 
Handwriting Goes to Jury on Testimony 

of Three Witnesses.—Testimony of three 

witnesses that the paper-writing pro- 

pounded as the holograph will of decedent 

was in his handwriting takes the case to 

the jury as to this requirement, notwith- 

standing conflicting testimony of caveator. 

In re Williams’ Will, 215 N.C. 259, 1 

S.E.2d 857 (1939). 

Destroyed Will—In an action to probate 

a destroyed holographic will, the pro- 

pounder must show that the instrument in 

the handwriting of the deceased and signed 

by him once existed and was destroyed 

under circumstances that would defeat an 

inference of revocation. Upon failure of 

such proof, there is a failure of the proof 

of the res and a nonsuit is proper. Hewett 

vy. Murray, 218 N.C. 569, 11 S.E.2d 867 

(1940). 
Applied in Morris v. Morris, 245 N.C. 

30, 95 S.E.2d 110 (1956). 

§ 31-18.3. Manner of probate of nuncupative will. — (a) No nun- 

cupative will may be probated later than six months from the time it was made 

unless it was reduced to writing within ten days after it was made. 

(b) Before a nuncupative will may be probated 

(1) Written notice must be given to the surviving spouse, if any, and to the 

next of kin, by the clerk of the court in which it is to be probated, 

notifying them that the will has been offered for probate and that they 

may, if they desire, oppose the probate thereof, or 

(2) When the surviving spouse or next of kin are not known or when for 

any other reason such notice cannot be given, a notice to the same 

effect must be published not less than once a week for four consecu- 

tive weeks in some newspaper published in the county where the will 

is offered for probate, or if no newspaper is published in the county, 

then in some newspaper having general circulation therein. 
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(c) A nuncupative will may be probated only in the following manner : 

(1) Upon the testimony of at least two competent witnesses who establish 
the terms of such will and who state that they were simultaneously 
present at the making thereof, that the testator declared he was then 
making his will, and that they were then and there specially requested 
by him to bear witness thereto ; and 

(2) Upon the testimony of one competent witness, who may but need not 
be one of the witnesses referred to in subdivision (1) of this subsec- 
tion, that the will was made in the testator’s last illness or while he 
was in imminent peril of death, and that he did not survive such sick- 
ness or imminent peril, but it is not necessary that all such facts be 
proved by the testimony of the same witness. (1953, c. 1098, s. 12.) 

Cross References.—As to requirements 
for valid nuncupative will, see § 31-3.5. See 
note to § 31-18.1. 

Editor’s Note—The cases cited in the 
note to this section construe the provisions 
of former § 31-18 which related to nuncu- 
pative wills. 

Similarity to English Statute of Frauds. 

—Statutory provisions in relation to nun- 
cupative wills have existed in this State 
since 1784, and they originally were sub- 
stantially the same as those in the English 
Statute of Frauds, 29 Car. II, ch. 3, §§ 19, 
20. These provisions have always been 

strictly construed and enforced by the 
courts, both in this State and in England. 
Smith v. Smith, 63 N.C. 637 (1869). 

Strict Compliance Necessary — Purpose 
of Requirements. — The requisites of this 
statutory provision [former § 31-18] must 
be strictly complied with and observed, in 
all material respects, in order to prevent 
opportunity for fraudulent practices on the 
part of such persons as would be disposed 
to obtain undue advantage of persons in 
their last sickness as to the final disposi- 
tion of their property; and also to prevent 
mischiefs that might arise from the igno- 
rance, misapprehension or dishonest pur- 
poses of persons called upon to be the wit- 
nesses of such wills. The purpose of such 
requisites is to prevent the fabrication of 
such wills; they are necessary, and it is 
essential to observe them strictly. Brown 
v. Brown, 6 N.C. 350 (1818); Rankin v. 
Rankin, 31 N.C. 156 (1848); Webster v. 
Webster, 50 N.C. 95 (1857); Haden v. 
Bradshaw, 60 N.C. 259 (1864); Smith v. 
Smith, 63 N.C. 637 (1869); Bundrick v. 
Haygood, 106 N.C. 468, 11 S.E. 423 (1890); 
Long v. Foust, 109 N.C. 114, 13 S.E. 889 
(1891). 
The testator must state his wishes in 

the presence of two witnesses and specially 
require them to bear witness thereto in 
order to constitute a valid nuncupative will. 
Kennedy v. Douglas, 151 N.C. 336, 66 S.E. 
216 (1909). 
Where a woman in her last illness, with- 

out expressing any purpose to make a will 
said she wanted to give to her sister cer- 
tain articles of personal property, and 
called her to her bedside and gave them to 
her, in the presence of two other persons 
but did not call them, or either of them, to 
witness the transaction, it was held that 
this did not constitute a nuncupative will. 
Bundrick v. Haygood, 106 N.C. 468, 11 

S.E. 423 (1890). 
Designation of Witnesses by Name Not 

Necessary.—It is sufficient that the testa- 
tor saw the witnesses and charged them to 
bear witness to his will, and they did so, 
and it is not a good objection that he failed 
to designate them particularly by name. 
That he required them, each, all of them, 

to bear witness, was what the section re- 
quires. The purpose is that the testator 
shall require two witnesses at least to take 
notice and bear witness that he makes his 
will. He must require and direct a compe- 
tent person, and that person must be able 
to testify that he was one of the persons— 
the witnesses—so required, and that he did 
take notice and bear witness. Long v. 
Foust, 109 N.C. 114, 13 S.E. 889 (1891). 

Sufficiency of Showing.—Under this sec- 
tion [former § 31-18], it is sufficient to 
show, on the question of the testator’s re- 
questing that the witness “bear witness” 
to the will, that believing himself to be in 
extremis, he told the witness during his 
last illness that he wanted to make a will, 
who, at his request, called in another and 
while they were at his bedside, testator 
gave specific directions for the disposition 
of his personal property; and though he 
had therefore expressed his wish to make 
a written will, and had failed in his effort 
to do so, the matters sought to be estab- 
lished as the nuncupative will were de- 
clared at a time when he was apprehensive 
that he would become unable to talk, and 
about four days before his death. In re 

Garland’s Will, 160 N.C. 555, 76 S.E. 486 

(1912). 
Where a person, being in extremis, and 

conscious of it, sent for a friend with 
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whom he had often talked on the subject 

oi a will and told him what disposition he 
wanted to make of his property, and then 
such friend replied that if he wanted to do 
anything of that kind he had better have 
some other person in the room, and there- 
upon the speaker went out and brought in 
another person, and in the presence of the 
sick man repeated the proposed disposition 
of the property, to which the latter as- 
sented, it was held, to be a sufficient roga- 
tio testium to satisfy the requirements of 

a nuncupative will. Smith v. Smith, 63 N.C. 
37 (1869). 
No Probate until Citation or Publication 

—Limitation of Six Months.—After the 
contents of the will are established within 

the time and in the manner prescribed by 
this section [former § 31-18] it cannot be 
admitted to probate until the citation or 
publication, and the probate based thereon 
shall be completed within six months from 
the making of the alleged will. The limita- 
tion of six months refers only to the proof 
and establishment of the contents, and that 

only where it is not reduced to writing 

within ten days of its making. In re Hay- 
goods Will, 101 -N:C. (574) 38S. 0222 
(1888). 
The purpose of the statute [former § 31- 

18] is not to prevent the examination of 
the witnesses of the will, after such lapse 

of six months, on the trial of the issue 
devisavit vel non in the course of a con- 
test of it, but it is to require that they 
shall not be allowed to prove it in the first 
instance, when it is first presented for pro- 

bate after that time, unless it shall have 

been put in writing within ten days next 

after the making thereof. In re Haygood’s 
Will, 101 N.C. 574, 8 S.E. 222 (1888). 

Will Reduced to Writing May Be 
Proved before or after Six Months.—A 
just interpretation of the provision relative 
to the proof of a nuncupative will is, that 
if such will shall be put in writing within 
ten days next after it was made, it may be 
proved by the witnesses thereof either be- 
fore or after the lapse of six months next 

after the making thereof, because the will 
being in writing with the sanction of the 
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witnesses, their recollection so as to what 

it was is helped and strengthened thereby, 
and they could the better be trusted to 
testify as to the making of the same, and 
what it was in its detail, at any time within 
a reasonable period. In re Haygood’s Will, 
101 N.C. 574, 8 S.E. 222 (1888). 

It will be observed that it is not required 
that the will shall not be proved by the 
witnesses until the citation and notice pro- 
vided for shall be made, but it shall not 
be proved—that is, proved in the sense of 
admitting it to probate at once—until cita- 
tion shall be made, the purpose being to 
give the widow and next of kin opportu- 
nity to contest the will—the proof thereof 
by the witnesses thereof—if they shall see 
fit to do so. In re Haygood’s Will, 101 N.C. 
574, 8 S.E. 222 (1888). 

Writing Dictated to One Witness but 
Execution Postponed. — A paper-writing 
which the deceased had therefore dictated 
but postponed executing from time to time 
and which he finally declared to be his will 
without reading it, at a time he was in his 
last sickness not expecting to recover and 
physically unable to execute it, is invalid as 

a nuncupative will: (1) His intent that it 
should be a written will is evidenced by 
his conduct; (2) the dictation was not in 
law “during his last sickness.” Kennedy 

v. Douglas, “151° N.C. ‘336, 666’ S.B 216 

(1909). 
The declaration of a testator made in 

the presence of two witnesses that a paper- 
writing contained the disposition he de- 
sired made of his property and that he de- 
sired its provisions carried out, without’ 
reading or having the paper read at the 
time, but relying upon the assertion of a 
person then present that it contained his 
wishes as dictated by him several months 
before, is invalid as a nuncupative will: (1) 
The dictation was made to one witness 
alone; (2) there was no sufficient declara- 

tion then and there of the testator’s wishes 
in the presence of two witnesses from 

which they could reduce their recollection 
to writing within ten days. Kennedy v. 
Douglas, 151 N.C. 336, 66 S.E. 216 (1909). 

§ 31-18.4. Probate of wills of members of the armed forces.—In ad- 
dition to the methods already provided in existing statutes therefor, a will executed 
by a person while in the armed forces of the United States or the Merchant Ma- 
rine, shall be admitted to probate (whether there were subscribing witnesses 
thereto or not, if they, or either of them, is out of the State at the time said 
will is offered for probate) upon the oath of at least three credible witnesses that 
the signature to said will is in the handwriting of the person whose will it pur- 
ports to be. Such will so proven shall be effective to devise real property as well 
as to bequeath personal estate of all kinds. This section shall not apply to cases 
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pending in courts and at issue on the date of its ratification. (1919, c. 216; C. S., 
Getto bee mess, 1921 7c. 393194358 ¢ 21851945, er Si 1953)"e 2 109825, 13.) 

Editor’s Note. — The 1953 amendment, ment on the 1945 
effective July 1, 1953, renumbered former N.C.L. Rev. 381. 
§ 31-26 to appear as this section. For com- 

amendment, see 21 

§ 31-19. Probate conclusive until vacated; substitution of consoli- 
dated bank as executor or trustee under will.—Such record and probate 
is conclusive in evidence of the validity of the will, until it is vacated on appeal or 
declared void by a competent tribunal. Provided, that whenever in a will so 
probated or recorded a bank or trust company shall be named executor and/or 
trustee and shall have at the time of such probate and recording become absorbed 
by or consolidated with another bank or trust company or shall have sold and 
transferred all its assets and liabilities to another bank or trust company doing 
business in North Carolina, such latter bank or trust company shall be deemed 
substituted for and shall have all the rights and powers of the former bank or trust 
fompany Gc. C.’ bs, 430; Codess, .2loQ; Rey., s,3128; C. S..'s. 4145; 1920. 
ee150: 1941 c. 79.) 

This section is restricted to a decree of 
probate regular on its face, and does not 
apply where on the face of the decree of 
probate it affirmatively shows that the will 
was not probated as required by manda- 
tory applicable statutes for the probate of 
wills. Morris v. Morris, 245 N.C. 30, 95 

S.E.2d 110 (1956). 
Conclusively Valid until Declared Void. 

—When executed, proven and recorded in 
manner and form as prescribed, a paper- 

writing designed as a testamentary dispo- 
sition of property is given conclusive legal 
effect as the last will and testament of the 
decedent, subject only to be vacated on ap- 
peal or declared void by a court of compe- 
tent jurisdiction in a proceeding instituted 
for that purpose. Until so set aside it is 
presumed to be the will of the testator. In 
re Will of Puett, 229 N.C. 8, 47 S.E.2d 488 
(1948). 
A will probated in common form before 

the clerk of the superior court is conclu- 
sively valid until declared void by a compe- 
tent tribunal, and may be offered in evi- 
dence in proceedings to caveat the will. 
Holt v. Ziglar, 163 N.C. 390, 79 S.E. 805 
(1913). See In re Beauchamp’s Will, 146 
N.C. 254, 59 S.E. 687 (1907). 

Under this section the order of the clerk 
admitting a paper-writing to probate con- 
stitutes conclusive evidence that the paper- 
writing is the valid will of the decedent un- 
til it is declared void by a competent tri- 
bunal on an issue of devisavit vel non in a 
caveat proceeding. Holt v. Holt, 232 N.C. 
497, 61 S.E.2d 448 (1950); Hargrave v. 

Gardner, 264 N.C. 117, 141 S.E.2d 36 
(1965). 
Cannot Be Attacked Collaterally. — 

Where a will has been admitted to probate 
a party claiming property disposed of by it 
to another cannot, in an action to recover 

the same, be permitted to attack the will 
on the ground of the lack of testamentary 

capacity of the testatrix, and evidence of- 
fered for that purpose is properly excluded. 
Varner v. Johnston, 112 N.C. 570, 17 S.E. 
483 (1893). 

A will probated in common form is not 
subject to collateral attack, but is binding 
o1 conclusive until set aside in a direct pro- 
ceeding. Mills v. Mills, 195 N.C. 595, 143 
S.E. 130 (1928). Until so set aside it is 
conclusively presumed to be the will of the 
testator. In re Will of Cooper, 196 N.C. 
418, 145 S.E. 782 (1928). 
Same—Even for Fraud.—A _ will which 

has been duly probated in common form 
may not be collaterally attacked even for 
fraud. Crowell v. Bradsher, 203 N.C. 492, 
166 S.E. 731 (1932). 
Same—Muniment of Title—A probated 

will constitutes a muniment of title unas- 
sailable except in a direct proceeding. 
Whitehurst v. Abbott, 225 N.C. 1, 33 
S.E.2d 129 (1945); In re Will of Puett, 229 
N.C. 8, 47 S.E.2d 488 (1948); Hargrave v. 
Gardner, 264 N.C. 117, 141 S.E.2d 36 
(1965). 
Same—Offer of Subsequent Will. — 

Where a paper-writing has been duly pro- 
bated in common form, offer of proof of a 
will alleged to have been subsequently ex- 
ecuted by the testatrix is a collateral at- 
tack, and the clerk is without jurisdiction 
to set aside the probate upon such proof. 
In re Will of Puett, 229 N.C. 8, 47 S.E.2d 
488 (1948). 

Probate a Judicial Act—Conclusive Pre- 
sumption of Validity— Probate of a will by 
the clerk of the superior court is a judicial 
act, and his certificate is conclusive evi- 
dence of the validity of the will, until va- 
cated on appeal, or declared void by a com- 
petent tribunal in a proceeding instituted 
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for that purpose. It cannot be vacated in 

a collateral manner. Mayo v. Jones, 78 

N.C. 402 (1878); McClure v. Spivey, 123 
N.G, 678, 31-5.Es So ULCLoo sie 
An order of the clerk adjudging a will 

to be fully proved in common form is not 

“conclusive in evidence of the validity of 

the will” under this section, on the issue of 

devisavit vel non, raised by a caveat filed 

thereto. Wells v. Odum, 205 N.C. 110, 170 

S.E. 145 (1933); In re Will of Etheridge, 

231 N.C. 502, 57 S.E.2d 768 (1950). 
The probate of a will may be set aside 

upon motion after notice where it is clearly 

made to appear that the court was im- 

posed upon or misled, but otherwise the 

probate is conclusive and cannot be collat- 

erally attacked, and the paper-writing 

stands as the last will and testament until 

declared void in a direct proceeding in the 

nature of a caveat under § 31-32. In re 

Will of Puett, 229 N.C. 8, 47 S.E.2d 488 

(1948). 
Clerk May Not Set Aside Probate on 

Grounds Determinable by Caveat—While 

the clerk of the superior court in proper 

instances may set aside a probate in com- 

mon form, he may not do so on grounds 

which are properly determinable by caveat. 

In re Will of Hine, 228 N.C. 405, 45 S.E.2d 

526 (1947). 
After Cause Transferred to Civil Issue 

Docket.—See note to § 31-36. 
Effect of Order of Clerk.—An order of 

the clerk adjudging paper-writing to be 
fully proved in common form is not “con- 

clusive in evidence of the validity of the 

will,” under this section, on the issue of 

devisavit vel non, but as between the pro- 

bated instrument and the prior purported 
wills, the former stands until “declared 
void by a competent tribunal.” In re Neal’s 

Will, 227 N.C. 136, 41 S.E.2d 90 (1947). 
Rents and profits of lands devised be- 

longed to beneficiaries and their ancestors 

until the probate was set aside and the will 

Cu. 31. Witis—PROBATE § 31-20 

adjudged void. Hinton v. Whitehurst, 214 
N.C. 99, 198 S.E. 579 (1938). 
When Devisees Entitled to Rents and 

Profits until Probate Set Aside—Where 
there is no evidence tending to show that 
at any time prior to the institution of the 
caveat proceeding, the defendants, or their 
ancestors, had any knowledge or intima- 
tion that the plaintiffs would attack the 
validity of the will and there is no evidence 
tending to show that any of the devisees in 
said will procured its execution by undue 
or fraudulent influence, the defendants and 
their ancestors were entitled to the rents 
and profits of the lands devised to them 
until the probate was set aside and the will 

adjudged void. Whitehurst v. Hinton, 209 

N.C. 392, 184 S.E. 66 (1936). 
Effect of Revocation of Probate upon 

Administration. — The revocation of the 

probate in common form did not have the 

effect of annulling the administration prop- 

erly granted. Floyd v. Herring, 64 N.C. 412 

(1870). 
Title of Innocent Purchasers Not Af- 

fected by Judgment Setting Aside Will.— 

Where the devisees named in a will, which 

has been duly probated in common form, 

sell and dispose of part of the lands devised 

to innocent purchasers for value without 

notice, and thereafter caveat proceedings 

are instituted and the will set aside, the 

heirs at law, by operation of the judgment 

setting aside the will, become tenants in 

common in the lands not disposed of, but 

the title conveyed by the devisees named 
in the paper-writing to purchasers for 

value without notice, or knowledge of facts 

from which a purpose to file caveat pro- 

ceedings could be intimated, is not affected, 

the probate in common form being conclu- 

sive evidence of the validity of the will 

until it is attacked by caveat proceedings 

duly instituted. Whitehurst v. Hinton, 209 

N.C. 392, 184 S.E. 66 (1936). 

§ 31-20. Wills filed in clerk’s office. — All original wills shall remain in 

the clerk’s office, among the records of the court where the same shall be proved, 

and to such wills any person may have access, as to the other records. If said 

will contains a devise of real estate, outside said county where said will is pro- 

bated, then a copy of the said will, together with the probate of the same, certified 

under the hand and seal of the clerk of the superior court of said county may be 

recorded in the book of wills and filed in the office of the clerk of the superior 

court of any county in the State in which said land is situated with the same effect 

as to passing the title to said real estate as if said will had originally been pro- 

bated and filed in said county and the clerk of the superior court of said last-men- 

tioned county had had jurisdiction to probate the same. (177/Aa ec Lisl se Som Te. 

C., c. 119, s. 19; Code, $2173; Rev., s. 3129"C.°5..°s. 4146" 1oek. Co Ler se de) 

Cross References.—See § 31-39. See also Will Taken from Record as Evidence of 

note to § 31-21. Testator’s Handwriting—An original will 
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taken from the records of the court is com- 
petent, without further proof of its execu- 

tion, as a basis of comparison in determin- 
ing the genuineness of the handwriting of 

Cu. 31. Wit1s—PRoBATE St31-28 

testator to the instrument in controversy. 

Croom v. Sugg, 110 N.C. 259, 14 S.E. 748 
(1892). 

31-21. Validation of wills heretofore certified and recorded. — 
All wills which have prior to March 9, 1921, been certified and recorded in the 
office of the clerk of the superior court of any county, substantially following the 
provisions of § 31-20 are hereby validated and approved as to the conveyance and 
transfer of any title to real estate as contained therein, to the same extent as 
if said wills had originally been probated and filed in said county, and the clerk 
of the superior court of said county had had jurisdiction to probate the same, 
provided the probates and witnesses to the said wills are sufficient and according 
to law. (1921, c. 108, s.2; C. S., s.4146(a).) 

Statute Not Retroactive—Public Laws convey any title thereunder, either before 
1921, c. 108 (§$ 31-20, 31-21), does not or after notice of its invalidity has been 
control rights which accrued prior to its 
enactment. Hence, when an original will 
probated in 1910 is invalidated by judicial 
decree, a certified copy thereof recorded in 
another county becomes void and one who 

filed in the county where the certified 
copy has been recorded. The only purpose 
of such certified copy was to give notice of 
the source of title. Whitehurst v. Abbott, 

22 DeN Cae ao Seon edeele9 11945). 

purchases with notice of the caveat cannot 

§ 31-22. Certified copy of will proved in another state or country. 
—When a will, made by a citizen of this State, is proved and allowed in some 
other state or country, and the original will cannot be removed from its place of 
legal deposit in such other state or country, for probate in this State, the clerk 
of the superior court of the county where the testator had his last usual residence 
or has any property, upon a duly certified copy or exemplification of such will 
being exhibited to him for probate, shall take every order and proceeding for 
proving, allowing and recording such copy as by law might be taken upon the 
production /of the original) (1802, °c?'623;-R. Cc. 44,'s..9;-C.'C. P., s. 445; 
Code, s. 2157; Rev., s. 3130; C. S., s. 4147.) 

Defective Certificate of Clerk—The cer- another state, a duly certified copy of the 
tificate of probate of a will executed in 
another state, disposing of real estate in 
this State, is defective which does not 
show affirmatively that the will was ex- 
ecuted according to the laws of this State. 
Raleigh & W. Ry. v. Glendon & G. Min- 
ing & Mfg. Co., 113 N.C. 241, 18 S.E. 208 
(1893). 

will so probated may be offered for orig- 
inal probate in this State, and its validity 
as a testamentary disposition of property 
established in the same manner as if the 
original had been offered for probate here. 
In re Marks’ Will, 259 N.C. 326, 130 
S.E.2d 673 (1963). 

Applied in In re Brauff’s Will, 247 N.C. 
When a resident of this State dies out- 

side the State and his will is probated in 
92, 100 S.E.2d 254 (1957). 

§ 31-23. Probate of will made out of the State; probate when wit- 
nesses out of State.—Whenever it is suggested to the clerk of the superior 
court, by affidavit or otherwise, that a will has been made without the State, or 
that a will has been made in the State and the witnesses thereto have moved out 
of the State, disposing of or charging land or other property within the State, the 
clerk of the superior court of the county where the property is situated may issue 
a commission to such person as he may select, authorizing the commissioner to 
take the examination of such witnesses as may be produced, touching the execu- 
tion thereof, and upon return of such commission, with the examination, he may 
adjudge the will to be duly proved or otherwise, as in cases on the oral examina- 
tion of witnesses before him, and if duly proved, such will shall be recorded. (C. 
C. P., s. 443 ; Code, s: 2155; 1899, c. 55; Rev., s. 3131; C. S., s. 4148.) 

Defective Certificate. — Where a will, of the clerk of the court wherein the 
proved in another state, bore the certificate probate was had, to the oath of the attest- 
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ing witnesses, but had no other authentica- section. Hunter v. Kelly, 92 IN: C214285 

tion, it was held inadmissible in evidence, (1885). 

as departing from the requirements of this 

§ 31-24. Probate when witnesses are nonresident; examination be- 
fore notary public.—Where one or more of the subscribing witnesses to the 
will of a testator, resident in this State, reside in another state, or in another 
country in this State than the one in which the will is being probated, the examina- 
tion of such witnesses may be had, taken and subscribed in the form of an affi- 
davit, before a notary public residing in the county and state in which the wit- 
nesses reside or the clerk of superior court thereof; and the affidavits, so taken 
and subscribed, shall be transmitted by the notary public or clerk of superior 
court, under his hand and official seal, to the clerk of the court before whom the 
will has been filed for probate. If such affidavits are, upon examination by the 
clerk, found to establish the facts necessary to be established before the clerk to 
authorize the probate of the will if the witnesses had appeared before him per- 
sonally, then it shall be the duty of the clerk to order the will to probate, and 
record the will with the same effect as if the subscribing witnesses had appeared 
before him in person and been examined under oath. (1917, c. 183; C. S., s. 
4149; 1933, c. 114; 1957, c. 587, ss. 1, 1A.) 

Editor’s Note.—As to 1933 amendment, 
see 11 N.C.L. Rev. 262. 

§ 31-25. Probate when witnesses in another county. — When a will 
is offered for probate in one county of this State and the witnesses reside in 
another county, the clerk of the court before whom such will is offered shall have 
power and authority to issue a subpoena for the witnesses requiring them to ap- 
pear before him and prove the will; and the clerk shall likewise have power and 
authority to issue a commission to take the deposition of such witnesses when 
they reside outside of the county in which the will is to be probated, such depo- 
sition and commission to be returned and the clerk to adjudge the will to be duly 
proven. Also, when it shall be found as a fact upon affidavit or other proof, by 
the clerk of any county where a will is to be probated, that any witness to the 
will resides outside of the county, or inside of the county, and seventy-five miles 
or less from the place where the will is to be probated, and that the witness is so 
infirm of body as to be unable to appear in person before the clerk to prove the 
will, then the clerk shall have the power and authority to issue a commission to 
take the deposition of the witness, the commission and deposition of the witness 
to be returned, and the clerk to adjudge the will to be duly proved thereon as if 
the witness had appeared in person before him. (1899, c. 55; Rev., s. 3132; 1911, 
cule: C. S., s 41508192379 alos 5c, Doin seco 

Identifying Paper-Writing as Part of it was held competent for the commis- 
Depositions.—Depositions were taken in sioner to identify the paper-writing as a 

proceedings to caveat a will, referring toa part of the deposition. In re Clodfelter’s 

paper-writing which was not attached, and Will, 171 N.C. 528, 88 S.E. 625 (1916). 

§ 31-26: Renumbered as § 31-18.4 by Session Laws 1953, c. 1098, s. 13. 

§ 31-27. Certified copy of will of nonresident recorded. — Whenever 
any will made by a citizen or subject of any other state or country is duly proven 
and allowed in such state or country according to the laws thereof, a copy or ex- 
emplification of such will and of the proceedings had in connection with the probate 
thereof, duly certified, and authenticated by the clerk of the court in which such 
will has been proved and allowed, if within the United States, or by any am- 
bassador, minister, consul or commercial agent of the United States under his offi- 
cial seal, when produced or exhibited before the clerk of the superior court of any 
county wherein any property of the testator may be, shall be allowed, filed and re- 
corded in the same manner as if the original and not a copy had been produced, 
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proved and allowed before such clerk. Any such will containing any devise or 
disposition of real estate in this State shall be valid to pass title to or otherwise 
dispose of such real estate provided the will is executed according to the laws of 
this State, notwithstanding the fact that said will was not probated in accordance 
with the laws of this State, and provided that the execution of said will according 
to the laws of this State must appear affirmatively from the testimony of a witness 
or witnesses to such will, or from findings of fact or recitals in the order of pro- 
bate, or otherwise (to the satisfaction of the clerk of the superior court of the 
county in which such will is offered for probate), in such certified copy or exempli- 
fication of the will and probate proceedings, and if it does not so appear, the clerk 
before whom the copy is exhibited shall have power to issue a commission for 
taking proof touching the execution of the will, as prescribed in § 31-23, and the 
same may be adjudged duly proved, and shall be recorded as herein provided. Any 
copy of a will of a nonresident heretofore allowed, filed and recorded in this State 
in compliance with the foregoing shall be valid to pass title to or otherwise dispose 
of real estate in this State. (Cy Cir Bien 444 5 1883).c.01445 Codeen215611885, 
93 ; Rev.,.s.. 3133; C..S., s. 4152; 1941, e. 381; 1965, ¢..995:) 

Editor’s Note. — For comment on the 
1941 amendment, see 19 N.C.L. Rev. 547. 
The 1965 amendment rewrote the second 

sentence and added the last sentence. 
Probate on Exemplified Copy of Will 

and Foreign Probate Proceedings—Effect. 
—Instead of offering a will of a nonresi- 
dent dying outside the State and disposing 
of property in the state for original pro- 
bate in this State, the interested parties 
may have it probated in the state in which 
the testator was domiciled. When pro- 
bated according to the laws of that state, 

an exemplified copy of the will and the 
probate proceedings may be brought to 
this State and probated here. Such a will, 
unless probated in accordance with the 
laws of this State, is not sufficient to dis- 
pose of real property in this State. It has 
no efficacy for any purpose in this State 
until probated here, but when probated 
here on the exemplified copy, it suffices to 
pass title to personalty and the right to 
enforce claims which testator could assert 
against citizens or properties in this State, 
even though not executed or proven as re- 

quired by the laws of this State. In re 
Marks’ Will, 259 N.C. 326, 130 S.E.2d 673 

(1963). 
Orderly Arrangement of Pages of Ex- 

emplification. — Where the will has been 
admitted to probate in the court having 
jurisdiction to admit wills and testaments 

to probate, even though the pages of the 
manuscript exemplified copy are not or- 
derly arranged, the will will be admitted to 
probate and record in this State, under the 
provisions of this section. Roscoe v. John 
L. Roper Lumber Co., 124 N.C. 42, 32 S.E. 
389 (1899); John L. Roper Lumber Co. v. 
Hudson, 153 N.C. 96, 68 S.E. 1065 (1910). 

Authentication by Clerk of Court and 
Not Register of Deeds.—It is necessary to 
the registration of a copy of a will in this 

State that the copy or exemplification of 
the will be duly certified and authenticated 
by the clerk of the court in which it had 
been proved or allowed, and if it has been 
allowed to be registered here under the 
certificate and seal of the register of deeds 
in another state it is ineffectual as evidence 
in a claimant’s chain of title. Riley v. 
Carter, 158 N.C. 484, 74 S.E. 463 (1912). 
Appearance and Examination of Attest- 

ing Witness Not Necessary. — Under the 
provisions of this section, it is not required 
that a will executed and admitted to pro- 
bate in another state be also probated in 
this State by the appearance and examina- 
tion of the attesting witnesses in order to 
pass title to property here when a copy or 
exemplification thereof duly certified and 
authenticated by the clerk of the court in 
which it had been proven and allowed shall 
be allowed, filed and recorded in the proper 
county in this State. The doctrine of 
Hunter v. Kelly, 92 N.C. 285 (1885), is 
no more the law. Vaught v. Williams, 177 
NUCH 7: 17S. W737) G.91.9)): 

Due Record and Certificate of Foreign 
Probate — Effect. — Where a nonresident 
testator devises land in this State, and the 
record of foreign court of probate, duly 
certified, contains the certificate of probate, 
which refers to the certified examinations 
of the witnesses, in accordance with the re- 
quirements of § 31-17, the whole forming 

one transaction, the exemplification of 
which and of the will being duly recorded 
in the county where the land lies, the will 
is sufficiently proved and passes the prop- 
erty. Roscoe v. John L. Roper Lumber Co., 
124 N.C. 42, 32 S.E. 389 (1899). 
A will, duly proven and allowed in New 

York according to this section, when it ap- 
pears that an exemplified copy thereof so 
showing has been recorded here in the 
county where the land lies, is admissible 
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in evidence in the courts of this State, as a 
link in a chain of title. Vance v. Guy, 223 
N.C. 409, 27 S.E.2d 117 (1943). 

Dissent Proceedings. — The will of a 

South Carolina testator was duly probated 
there and his widow filed a valid dissent 
thereto. An authenticated copy of the will 
to be recorded here, under this section, 
should include as a muniment of title, the 

proceedings in dissent as same appear of 
record in the probate court in the county 

in which the will was probated. Coble v. 
Coble, 227 N.C. 547, 42 S.E.2d 898 (1947). 

Subscription by Two Witnesses Must 

Cu. 31. Witts—PROBATE § 31-31 

fied copy from another state has been re- 
corded, the fact of subscribing by at least 
two witnesses must appear affirmatively 
“in the certificate probate or exemplifica- 
tion of the will.’ The mere recitation in 
the attestation clause is not affirmative evi- 
dence. Raleigh & W. Ry. v. Glendon & 
G. Mining & Mfg. Co., 113 N.C. 241, 18 
S.E. 208 (1893). 

Applied in Whitten v. Peace, 188 N.C. 
298, 124 S.E. 571) (1924); In re Will-of 
Chatman, 228 N.C. 246, 45 S.H.2d 356 
(1947); In re Brauff’s Will, 247 N.C. 92, 
100 S.E.2d 254 (1957). 

Appear from Certificate. — Where a certi- 

§ 31-28. Probates validated where proof taken by commissioner or 

another clerk.—In all cases of the probate of any will made prior to March 

8, 1899, in common form before any clerk of the superior courts of this State, 

where the testimony of the subscribing witnesses has been taken in the State or 

out of it by any commissioner appointed by said clerk or taken by any other clerk 

of the superior court in any other county of this State, and the will admitted to 

probate upon such testimony, the proceedings are validated. (1899, c. 680; Rev., 

s, 3134; C.S., s. 4153.) 

§ 31-29. Probates in another state before 1860 validated. — In all 

cases where any will devises land in this State, and the original will was duly ad- 

mitted to probate in some other state prior to the year one thousand eight hundred 

and sixty, and a certified copy of such will and the probate thereof has been ad- 

mitted to probate and record in any county in this State, and it in any way appears 

from such recorded copy that there were two subscribing witnesses to such will, and 

its execution was proved by the examination of such witnesses when the original 

was admitted to probate, such will shall be held and considered, and is hereby 

declared to be, good and valid for the purpose of passing title to the lands devised 

thereby, situated in this State, as fully and completely as if the original will had 

been duly executed and admitted to probate and recorded in this State in accor- 

dance with the laws of this State. (1913, c. 93, s. 1; C. S., s. 4155.) 

§ 31-30. Validation of wills recorded without probate by subscrib- 
ing witnesses.—In all cases where wills and testaments were executed prior to 

the first day of January, one thousand eight hundred and seventy-five, and which 

appear as recorded in the record of last wills and testaments to have had two or 

more witnesses thereto, and such last wills and testaments were admitted to pro- 

bate and recorded in the record of wills in the proper county in this State prior 

to the first day of January, one thousand eight hundred and eighty-eight, with- 

out having been duly proven as provided by law, and such wills were presented 

to the clerk of the superior court in any county in this State where the makers 

of said wills owned property, and where the makers of such wills lived and died, 

and were by such clerks recorded in the record of wills for his county, said wills 

and testaments or exemplified copies thereof, so recorded, if otherwise sufficient, 

shall have the effect to pass the title to real or personal property, or both, therein 

devised and bequeathed, to the same extent and as completely as if the execution 

thereof had been duly proven by the two subscribing witnesses thereto in the 

manner provided by law of this State. Nothing herein shall be construed to pre- 

vent such wills from being impeached for fraud. (1921, c. 66; C. S., s. 4157(a).) 

§ 31-31. Validation of wills admitted on oath of one subscribing 

witness.—In all cases where last wills and testaments which appear as recorded 

in the record of last wills and testaments to have had two witnesses thereto and 
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such last wills and testaments were admitted to probate and recorded in the record 
of wills in the proper county in this State prior to the first day of January, one 
thousand eight hundred and ninety, upon the oath and examination of one of the 
witnesses, such proof being taken in writing and recorded, and the certificate of 
probate of the clerk of the court states that such a will is proven by one of the 
subscribing witnesses thereto and the handwriting of the other subscribing wit- 
ness being a nonresident is proven under oath, and such a will and certificate has 
been recorded in the record of wills of the proper county, such probate is here- 

by validated as fully as if the proof of the handwriting of the nonresident witness 
had been taken in regular form in writing and recorded. (1929, c. 41, ss. 1, 2.) 

§ 31-31.1. Validation of probates of wills when witnesses examined 
before notary public; acts of deputy clerks validated.—Whenever any last 
will and testament has been probated, based upon the examination of the subscrib- 
ing witness or the subscribing witnesses, taken before a notary public in the county 
in which the will is probated, or taken before a notary public of any other county, 

it is hereby in all respects validated and shall be sufficient to pass the title to all 
real and personal property purported to be transferred thereby. 

All acts heretofore performed by deputy clerks of the superior court in taking 

acknowledgments, examining witnesses and probate of any wills, deeds and other 

instruments required or permitted by law to be recorded, are hereby validated. 

Nothing herein contained shall affect pending litigation. (1945, c. 822.) 

Cited in In re Will of Wood, 240 N.C. 
134, 81 S.E.2d 127 (1954). 

§ 31-31.2. Validation of wills when recorded without order of pro- 

bate or registration upon oath and examination of subscribing witness 

or witnesses.—Whenever any last will and testament has been duly presented 

to the clerk of the superior court, and the said will together with the oath and 

examination of the subscribing witness or witnesses thereto taken before a notary 

public in the county in which the will is probated, or taken before a notary public 

of any other county, or before the clerk of the superior court of said county, or any 

other county, is duly recorded in the office of the clerk of the superior court of the 

said county, without a formal order of probate or registration, such will, if executed 

in accordance with the laws of this State, is hereby validated with respect to the pro- 

bate and registration thereof and shall be sufficient to pass title to all real and per- 

sonal property purported to be transferred thereby to the same extent that the said 

will would have done so if there had been a formal order of probate and registra- 

tion. This section shall apply only to wills presented to the clerk of the superior 

court and recorded prior to the first day of January, 1943. (1951, c. 725.) 

ARTICLE 6. 

Caveat to Will. 

§ 31-32. When and by whom caveat filed.—At the time of application 

for probate of any will, and the probate thereof in common form, or at any time 

within three years thereafter, any person entitled under such will, or interested 

in the estate, may appear in person or by attorney before the clerk of the superior 

court and enter a caveat to the probate of such will: Provided, that if any per- 

son entitled to file a caveat be within the age of twenty-one years, or insane, or 

imprisoned, then such person may file a caveat within three years after the re- 

moval of such disability. 
Notwithstanding the provisions of the first paragraph of this section, as to per- 

sons not under disability, a caveat to the probate of a will probated in common 

form prior to May 1, 1951, must be filed within seven years of the date of pro- 

bate or within three years from May 1, 1951, whichever period of time is shorter. 
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(C. C. P., s. 446; Code, s. 2158; Rev., s. 3135; 1907, c. 86242 C Ses 4158719255 

c. 81; 1951, c. 496, ss. 1, 2.) 

Editor’s Note.For brief comment on 

the 1951 amendment, see 29 N.C.L. Rev. 

427. 

Clerk of Superior Court Has Exclusive 

and Original Jurisdiction—Upon the clerk 

of the superior court the statutes of this 

State confer exclusive and original juris- 

diction of proceedings for probate of wills. 

By this it is meant that the clerk of the 

superior court has the sole power in the 

first instance to determine whether a de- 

cedent died testate or intestate, and if he 

died testate, whether the script in dispute 

is his will. Walters v. Baptist Children’s 

Home oof N.C.) Inc, 251: N.C.) 369,.) 111 

S.E.2d 707 (1959). 

But when a caveat is filed the superior 

court acquires jurisdiction of the whole 

matter in controversy. In re Will of 

Charles, 263 N.C. 411, 139 S.E.2d 588 

(1965). 

Section Strictly Construed.—This section 

permitting caveats is in derogation of the 

common law and must be strictly con- 

strued. In re Will of Winborne, 231 N.C. 

463, 57 S.E.2d 795 (1950). 
Statute Gives Right and Outlines Proce- 

dure. — In this jurisdiction the right to 

contest a will by caveat is given by statute; 

and the procedure to be followed is out- 

lined in the statute conferring the right. 

In re Will of Brock, 229 N.C. 482, 50 

S.E.2d 555 (1948). 
Often the issue devisavit vel non is sub- 

divided, according to the angle or nature of 

the attack, into ancillary issues, the most 

common of which are those relating to 

undue influence and testamentary capacity; 

but every caveat to a will leads to the sim- 

ple inquiry devisavit vel non, and the rules 

of procedure are framed with reference to 

that feature. In re Will of Brock, 229 N.C. 

482. 50 (S.H.2d 555 (1948). 

Probate in Common Form Is Valid un- 

til Set Aside—The probate of a will in 

common form is valid until set aside. In 

re Beauchamp’s Will, 146 N.C. 254, 59 S.E. 
687 (1907). See § 31-19 and note. 
And Good Faith Claimants Are Pro- 

tected until Probate Attacked.—All per- 

sons who claim in good faith under a will 

which has been duly probated in common 

form as provided by statute are protected 

by its provisions, until the probate is at- 

tacked by a caveat proceeding instituted as 

provided by this section. Whitehurst v. 

Hinton, 209 N.C. 392, 184 S.E. 66 (1936). 
When Proceeding in Nature of Caveat 

Necessary.—Where there is no allegation 

that the probate of the will was otherwise 

than in strict accord with the statute, and 
there is no suggestion that the court was 
imposed upon or misled, the validity of the 
will may be attacked only by direct pro- 
ceeding in the nature of a caveat under 
this section. In re Will of Puett, 229 N.C. 

8, 47 S.E.2d 488 (1948), citing In re Little’s 

Wall 187 aN. Cadi seed: S.E. 453 (1924). 

The proceedings in the matter of the 
probate of a will is summary and in rem, 
and the contest of the probate is begun by 
a caveat under this section. In re Hay- 
good’s Will, 101 N.C. 574, 8 S.E. 222 
(1888). 

The attack upon a will offered for pro- 
bate must be direct and by caveat. A col- 
lateral attack is not permitted. In re Will 
of Charles, 263 N.C. 411, 139 S.E.2d 588 

(1965). 
When a paper-writing purporting to be a 

will is presented to the judge of probate, 
he takes proof with respect to its execution. 
If found in order the script is admitted to 
probate in common form as a will. Thus 

far the proceeding is ex parte. It stands 
as the testator’s will, and his only will, 
until challenged and reversed in a proper 
proceeding before a competent tribunal. 
The challenge must be by caveat and be 
heard in the superior court. In re Will of 
Charles, 263 N.C. 411, 139 S.E.2d 588 

(1965). 

Offering Another Will in Another Pro- 
ceeding Is Collateral Attack.—Offering an- 
other will for probate in another proceed- 
ing is a collateral and not a direct attack. 
In re Will of Charles, 263 N.C. 411, 139 
S.E.2d 588 (1965). 

But Any Material Script May Be Pre- 
sented in Caveat Proceeding.—In a caveat 
proceeding any interested person may pre- 
sent to the court any script which is mate- 
rial to the issue whether there is a will, and 
if so, what is it. In re Will of Charles, 263 

N.C. 411, 139 S.E.2d 588 (1965). 

The probate of a will in common form, 
being an ex parte proceeding on applica- 
tion of the propounder, may be caveated 
at the time of application for probate or 
at any time within seven [now three] years 
thereafter by “any person entitled under 
such will, or interested in the estate.” In re 
Ellis’ Will, 235 N.C. 27, .69.S.B.2d 25 
(1952). 
Thus, Another Purported Will Should 

Be Offered in Caveat Proceeding. — Any 
other script purporting to be the decedent’s 
will should be offered and its validity deter- 
mined in the caveat proceeding. In re Will 
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of Charles, 263 N.C. 411, 139 $.E.2d 588 

(1965). 
The Contest Is a Special Proceeding in 

Rem.—The contest of a will by caveat is 

not an ordinary civil action, but a special 

proceeding in rem leading to the establish- 

ment of the will as a testamentary act un- 

der the issue devisavit vel non. The in 

rem nature of the proceeding dominates 

the investigation, and in many important 

respects the parties litigant have little of 

the usual control over the course of trial 

on the issue. In re Will of Brock, 229 N.C. 

482, 50 S.E.2d 555 (1948). See in re Will 

of Westfeldt, 188 N.C. 702, 125 S.E. 531 

(1924). 
A caveat entered to the probate of a will 

is an in rem proceeding. In effect it is 
nothing more than a demand that the will 

be produced and probated in open court, 

affording caveators an opportunity to at- 

tack it for the causes and upon the grounds 

set forth and alleged in the caveat. It is 

an attack upon the validity of the instru- 

ment purporting to be a will and not an 

“action affecting the title to real property.” 

The will and not the land devised is the 

res involved in the litigation. Whitehurst 

vy. Abbott, 225 N.C. 1, 33 S.E.2d 129 (1945); 

In re Will of Cox, 254 N.C. 90, 118 S.E.2d 

17 (1961). 
Upon the filing of the caveat, the pro- 

ceeding is transferred to the civil issue 

docket for trial before a jury. Upon this 

transfer, notice is given to all interested 
persons of the challenge, giving them an 

opportunity to enter and participate in the 

proceedings to the end that the court may 

determine whether the decedent left a will 

and, if so, whether any of the scripts before 

the court is the will. The proceeding is in 

rem, in which the court pronounces its 

judgment as to whether the res, ie., the 
script itself, is the will of the deceased. In 
re Will of Charles, 263 N.C. 411, 139 S.E.2d 
588 (1965). 

Jury Trial Required. — See note to § 
31-33. 

And No Nonsuit Can Be Taken.—Once 
the will is propounded for probate in 
solemn form the proceeding must go on 
until the issue devisavit vel non is appro- 
priately answered; and no nonsuit can be 
taken by the propounders or by the cavea- 
tors. In re Will of Brock, 229 N.C. 482, 
50 S.E.2d 555 (1948). See In re Will of 
Westfeldt, 188 N.C. 702, 125 S.E. 531 
(1924); In re Will of Hine, 228 N.C. 405, 
45 S.E.2d 526 (1947). 
A proceeding to contest a will is begun 

by filing a caveat or objection to probate 
with the clerk of the superior court, who 
thereupon transfers the proceeding to the 

Cu. 31. WiiLs—CAavEAt § 31-32 

civil issue docket of the superior court to 
the end that the issue of devisavit vel non 
may be tried in term by a jury. Brissie v. 

Craig, 232 N.C. 701, 62 S.E.2d 330 (1950), 

commented on in 29 N.C.L. Rev. 331. 
The probate powers of the judiciary af- 

ford a complete remedy to a person inter- 

ested against an alleged will in instances 

where those interested for the alleged will 

do not propound it for probate. He may 

invoke such remedy by the simple expe- 

dient of simultaneously applying to the 

clerk of the superior court having jurisdic- 

tion to have the script probated or proved, 

ie., tested, and filing a caveat asking that 

it be declared invalid as a testamentary in- 

strument. Brissie v. Craig, 232 N.C. 701, 
62 S.E.2d 330 (1950), commented on in 29 

N.G.L, Rev..331. 
This section permits a person in inter- 

est to file a caveat to an alleged will of- 

fered for probate, and to contest the valid- 

ity of such alleged will before it has been 

admitted to probate. Brissie v. Craig, 232 

N.C. 701, 62 S.E.2d 330 (1950), commented 

on in 29 N.C.L. Rev. 331; Walters v. Bap- 

tist Children’s Home of N.C., Inc., 251 

N.C. 369, 111 S.E.2d 707 (1959). 

A caveat to a will may be filed only by 

persons “entitled under such will or in- 

terested in the estate.” And § 31-33, di- 

recting the issue of citations, “to all devi- 

sees, legatees, or other parties in interest,” 

does not enlarge the definition of interest 

given in this section. In re Will of Brock, 

929 N.C. 482, 50 S.E.2d 555 (1948). 

Where a will is probated in common 

form any interested party may appear and 

enter a caveat. In re Hedgepeth’s Will, 

150 N.C. 245, 63 S.E. 1025 (1909); In re 

Thompson’s Will, 178 N.C. 540, 101 S.E. 

107 (1919); Whitehurst v. Abbott, 225 NC 

Ly 33 S.E.2d 129 (1945). 

The right to interfere in a question of 

probate belongs to a party in interest, 

which must mean some person whose 

rights will be affected by the probate of 

the instrument to the prejudice of the. 

party. In re Thompson’s Will, 178 NEG: 

540, 101 S.E. 107 (1919). See Armstrong 

vy. Baker, 31 N.C. 109 (1848). 
The right to contest the validity of a 

writing offered for probate or probated in 

common form is, by this section, limited to 

“any person entitled under such will or in- 

terested in the estate.” In re Will of Bel- 

vin, 261 N.C. 275, 134 S.E.2d 225 (1964). 

Any interested person may challenge the 

will and contest its validity by filing a ca- 

veat setting forth the grounds of the chal- 

lenge. In re Will of Charles, 263 N.C. 411, 

139 S.E.2d 588 (1965). 
Any person who has such a direct, im- 
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mediate, and legally ascertained pecuniary 
interest in the devolution of the testator’s 
estate as would be impaired or defeated by 

the probate of the will, or be benefited by 
setting aside the will, is “a person inter- 
ested.” In re Thompson’s Will, 178 N.C. 
540, 101 S.E. 107 (1919). 
And it is immaterial whether those ap- 

pearing and protesting call themselves in- 
terveners, objectors or caveators if they 

place themselves in opposition to the pro- 
pounders. By a caveat legal rights are put 
in stake. In re Will of Rowland, 202 N.C. 
373, 162 S.E. 897 (1932); In re Will of 
Puett, 229 N.C. 8, 47 S.E.2d 488 (1948). 

It takes only one interested person to 
caveat a will under this section, and it be- 
comes the duty of the clerk thereupon to 
bring in interested persons under § 31-33. 
When they come in they may align them- 
selves as they will. Bailey v. McLain, 215 
N’C. "150; 1° S'E2d) 372 (19389)," discussed 
in’ 18 NCL A Rev. 2G; 

Purchasers from Heirs May File Caveat. 
—The purchasers of land from the heirs of 
the deceased owner ‘are interested in the 
estate” within the intent and meaning of 
this. section. In re Thompson’s Will, 178 
N° CE5407 1015S. E107 (1919), 

Beneficiaries under Alleged Prior Will 
Are Interested. — Caveators who allege 

they are beneficiaries under a prior will of 
deceased made at a time when he pos- 
sessed mental capacity are, if the facts be 
as alleged, interested in the estate. In re 
Will of Belvin, 261 N.C. 275, 134 S.E.2d 
225 (1964). 

Heirs Not Cited under § 31-33. — The 
heirs at law of a deceased testator whose 
will is duly probated and who have no 
knowledge of proceedings to caveat the 
will, and who were not cited under the 
provisions of § 31-33, are not estopped to 
file a second caveat to the paper-writing, 
nor bound by the former judgment therein 

sustaining the validity of the paper-writing 
propounded. Mills v. Mills, 195 N.C. 595, 
143 S.E. 130 (1928). 

Limitation of Actions. — Prior to the 
1907 amendment there was no express 

period of limitation upon the right to file a 
caveat to the probate of a will, but it was 
judicially recognized that the right might 
be lost by unreasonable delay. Gray v. 
Maer, 20 N.C. 41 (1838); Etheridge v. Cor- 
prew, 48 N.C. 14 (1855); In re Beau- 
champ’s Will, 146 N.C. 254,'59 S.E. 687 
(1907); In re Hedgepeth’s Will, 150 N.C. 
245, 63 S.E. 1025 (1909); In re Dupree, 
163 N.C. 256, 79 S.E. 611 (1913); In re 
Bateman’s Will, 168 N.C. 234, 84 S.E. 272 
(1915); In re Witherington’s Will, 186 
N.C. 152,119 SE. 11°(1923). 

Cu. 31. Witts—CavEat § 

While the 1907 amendment fixed seven 
years [now three years] after probate as 
a limitation, and permitted seven years 
after its ratification as to wills theretofore 
proven, it did not apply to revive a cause 
of action theretofore barred. In re Beau- 
champ’s Will, 146 N.C. 254, 59 S.E. 687 
(1907). 
By this section, the legislature recog- 

nized that it is against the sound public 
policy to allow probate of wills and settle- 
ments of property rights thereunder to be 
left open to uncertainties for an indefinite 
length of time. In re Will of Johnson, 182 
N.C. 522, 109 S.E. 373 (1921). 
A will is not subject to caveat or col- 

lateral attack 27 years after it has been pro- 
bated in common form; but if the will is 
void for vagueness and uncertainty it is a 
nullity and may be attacked directly or col- 
laterally or treated as ineffective, anywhere 
at any time. Burchett v. Mason, 233 N.C. 
306, 63 S.E.2d 634 (1951). 
Same—Condition Not Subject to Waiver. 

—The requirement that caveat proceedings 
be instituted within seven [now three] 
years from the probate of the will in com- 
mon form is a condition attached to the 
right to file caveat and may not be waived 
by the parties. In re Will of Winborne, 231 
N.C. 463, 57 S.E.2d 795 (1950): 

Caveat in Spite of Outstanding Life Es- 
tate—One who is authorized by law to 
caveat a will is not required to await the 
falling-in of an outstanding life estate, and 
such time is not excluded from the compu- 
tation of period limited in which a caveat 
to a will may be filed. In re Will of 
Witherington, 186 N.C. 152, 119 S.E. 11 

(1923). 
When Application to Clerk within Time 

No Excuse for Delay. — Where parties 

seeking to caveat a will have forfeited their 
right to do so by unreasonable delay and 
acquiescence, the mere fact that they had 
applied several times when their rights 
would have been allowed, and the clerk de- 

clined and refused to entertain the applica- 
tion because the parties failed to give a 
proper bond as required by law, does not 
affect the result, for no caveat is properly 
constituted until the statutory require- 
ments are met; and if it had been so con- 
stituted, the absence of notice issued in 
reasonable time works a discontinuance. In 
re Dupree, 163 N.C. 256, 79 S.EB. 611 
(1913). 

Married Women. — Prior to the 1925 
amendment the proviso also applied to 
married women as well as to minors and 
insane or imprisoned persons. 

Since the enactment of statutes fully 
emancipating a feme covert from her disa- 
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bilities, the provisions of this section bar- 
ring the right to caveat a will after seven 
years [now three years] with certain ex- 
ceptions, apply equally to her. In re Will 
of Witherington, 186 N.C. 152, 119 S.E. 11 
(1923). 

Effect of Infancy and Absence from 
State. — Where the common-law presump- 
tion of forfeiture of the right to caveat a 
will from unreasonable delay or acquies- 
cence prevailed, the matters of infancy and 
absence from the State were not neces- 
sarily controlling, but they are considered 

Cu. 31. WiiLs—CAavEAT 751838 

as to whether the presumption will prevail, 
and more especially is this true in its appli- 
cation to the absence from the State of a 
party claiming under the will, when he had 
first remained in possession of the property 
for more than a year and the cause is one 

where jurisdiction could be acquired by 
publication. In re Dupree, 163 N.C. 256, 79 

S.E. 611 (1913). 
Applied in In re Will of Roediger, 209 

N.C. 470, 184 S.E. 74 (1936). 
Cited in In re Bartlett’s Will, 

489, 70 S.E.2d 482 (1952). 
35 N.C. 

as relevant facts bearing on the question 

31-33. Bond given and cause transferred to trial docket.—When 

a caveator shall have given bond with surety approved by the clerk, in the sum 

of two hundred dollars ($200.00), payable to the propounder of the will, con- 

ditioned upon the payment of all costs which shall be adjudged against such 

caveator in the superior court by reason of his failure to prosecute his suit with 

effect, or when a caveator shall have deposited money or given a mortgage in lieu 

of such bond, or shall have filed affidavits and satisfied the clerk of his inability 

to give such bond or otherwise secure such costs, the clerk shall transfer the cause 

to the superior court for trial; and he shall also forthwith issue a citation to all 

devisees, legatees or other parties in interest within the State, and cause publi- 

cation to be made, for four weeks, in some newspaper printed in the State, for non- 

residents to appear at the term of the superior court, to which the proceeding 

is transferred and to make themselves proper parties to the proceeding, if they 

choose. At the term of court to which such proceeding is transferred, or as soon 

thereafter as motion to that effect shall be made by the propounder, and before 

trial, the judge shall require any of the persons so cited, either those who make 

themselves parties with the caveators or whose interests appear to him antagonistic 

to that of the propounders of the will, and who shall appear to him to be able 

so to do, to file such bond within such time as he shall direct and before trial; 

and on failure to file such bond the judge shall dismiss the proceeding. (C. C. 

eee 447- Codens, 2159571899, c'13;° 1901, c.2748; Reyv., s. 3136-1909) e774: 

C. S., s. 4159; 1947, c. 781.) 
Editor’s Note—For brief comment on 

the 1947 amendment, see 25 N.C.L. Rev. 

478. 
Proceedings Transferred to Civil Issue 

Docket.—Where a caveat to a will is duly 
filed, with the required bond, etc., it is re- 
quired of the clerk to transfer the proceed- 
ings to the civil issue docket for trial of 
the issue of devisavit vel non, and all 
further steps are stayed in the matter un- 
til its final adjudication, except such as 
may be necessary for the preservation of 
the estate. In re Little’s Will, 187 N.C. 

Ly mets SB ek453 (1924). 

For Trial by Jury—When an issue of 
devisavit vel non is raised by caveat it is 
tried in the superior court by a jury. In 
re Will of Chisman, 175 N.C. 420, 95 S.E. 
769 (1918); In re Rowland, 202 N.C. 373, 
162 S.E. 897 (1932); In re Bartlett’s Will, 
235 N.C. 489, 70 S.E.2d 482 (1952). 
When a caveat is filed and bond given, 

the clerk does not take testimony, he sub- 

mits no issue to the jury, but immediately 
transfers the cause to the superior court in 
term, which submits to a jury issues neces- 
sary to determine the validity of the instru- 
ment asserted to be the will of deceased. 
In re Will of Belvin, 261 N.C. 275, 134 
S.E.2d 225 (1964). 
Which Cannot Be Waived. — Upon the . 

proper filing of a caveat the cause must be 
transferred to the civil issue docket where 
the proceeding is in rem for trial by jury, 
and neither party may waive jury trial, 
consent that the court hear the evidence 

and find the determinative facts or have 
nonsuit entered at his instance. In re Will 
of Hine, 228 N.C. 405, 45 S.E.2d 526 (1947). 

See In re Will of Roediger, 209 N.C. 470, 

184 S.E. 74 (1936). 
Upon such trial the propounder carries 

the burden of proof to establish the formal 

execution of the will. This he must do by 

proving the will per testes in solemn form. 

In re Will of Chisman, 175 N.C. 420, 95 
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S.E. 769 (1918); In re Rowland, 202 N.C. 
373, 162 S.E. 897 (1932). 

Upon the filing of a caveat to a will pro- 
bated in common form the propounder 
must prove the will per testes in solemn 

form, and the burden is upon him to show 
(1) the formal execution as prescribed by 
statute; (2) the contents, if the original 
was not produced; (3) the loss of the orig- 
inal will or that it had not been destroyed 
by the testator or with his consent or pro- 
curement. In re Hedgepeth, 150 N.C. 245, 
63 S.E. 1025 (1909). 

Compliance with this section in respect 
to bond for costs is prerequisite to the in- 
stitution of a caveat proceeding, and the 
mere filing of the caveat without compli- 
ance with the statute constitutes no valid 
attack upon the will and is insufficient to 
authorize the clerk to issue the required 
citations to bring interested parties into 
court. In re Will of Winborne, 231 N.C. 
463, 57 S.E.2d 795 (1950). 
Where caveat is filed without compliance 

with this section relating to bond, there is 
no valid caveat, and after the expiration of 
seven [now three] years the right to file 
caveat ceases to exist and may not be re- 

vived by the giving of a cash bond under 
an extension of time granted by the court 
after the expiration of the statutory period. 
In re Will of Winborne, 231 N.C. 463, 57 

S.E.2d 795 (1950). 
A check deposited with the clerk to be 

held in lieu of bond is insufficient to meet 
the requirements of this section. In re Will 
of Winborne, 231 N.C. 463, 57 S.E.2d 795 
(1950). 

Bringing in Interested Persons. — In 
this State it takes only one interested per- 
son to caveat a will under § 31-32 and it 
becomes the duty of the clerk, under this 

section, to bring in interested persons. 

Gu 31.-Winrs—CavEat § 31-35 

When they come in they may align them- 
selves as they will. Bailey v. McLain, 215 
N.C.» 150, 1 S.E.2d°372. (1989). 
The persons interested are not cited as 

parties to the proceeding but merely as in- 
terested persons to view proceedings and 
participate if they elect to do so, although 
no doubt the court, when properly and 
timely advised, would cause citation to is- 

sue to anyone designated by statute as in- 
terested who has been omitted. In re Will 
of Brock; 229:N:C1482,0 50S: Bb 2diyesa 
(1948). 

In a caveat proceeding, neither the 
grantees in deeds executed by testator prior 
to his death nor the persons to whom such 
grantees have conveyed the property, 
either before or after testator’s death, nor 

the heirs at law of deceased grantees are 
necessary parties to the determination of 
the issue of devisavit vel non when such 
persons are not beneficiaries under the will 
nor heirs of testator, and therefore, even if 
it be conceded they are proper parties, the 
trial judge, in the exercise of his discretion, 
is under no legal obligation to order cita- 
tions to bring them in. In re Will of 
Brock, 229 N.C. 482, 50 S.E.2d 555 (1948). 
When Personal Representative of Ex- 

ecutrix Not Necessary Party.—Where the 
executrix has fully administered the estate 
and filed her final account prior to the fil- 
ing of a caveat, and has died pending the 
caveat proceeding, it is not necessary that 
the court appoint a personal representative 
for the deceased executrix nor an adminis- 
trator d.b.n. for the estate of the testator 
so that they may be made parties to the 
proceeding. In re Will of Brock, 229 N.C. 
482, 50 S.E.2d 555 (1948). 

Cited in Mills v. Mills, 195 N.C. 595, 143 
S.E. 130 (1928); Muncie v. Travelers Ins. 
Co., 253 N.C. 74, 116 S.E.2d 474 (1960). 

§ 31-34. Prosecution bond required in actions to contest wills. — 
When any action is instituted to contest a will the clerk of the superior court will 
require the prosecution bond required in other civil actions: Provided, however, 
that provisions for bringing suit in forma pauperis shall also apply to the pro- 
visions of this section. (1937, c. 383.) 

Editor’s Note.—The purpose of this sec- 
tion is not entirely clear. The usual method 
of contesting a will is to file a caveat, either 
at the time the will is presented for pro- 
bate, or within seven [now three] years 
thereafter. This is said to be neither a civil 
action nor a special proceeding, but is 
in the nature of a proceeding in rem, in 

which the propounder has the burden of 
establishing the formal execution of the 
will, and the caveators the burden of show- 
ing that it is not a valid will. It may be 
the purpose of the statute to require the 
propounder to give bond, when a caveat is 

filed, so as to have the costs secured by 
both parties. 15 N.C.L. Rev. 352. 

§ 31-35. Affidavit of witness as evidence.—Whenever the subscribing 
witness to any will shall die, or be insane or mentally incompetent, or be absent 
beyond the State, it shall be competent upon any issue of devisavit vel non to give 
in evidence the affidavits and proofs taken by the clerk upon admitting the will to 
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probate in common form, and such affidavit and proceedings before the clerk 

shall be prima facie evidence of the due and legal execution of said will. (1899, 
c. 680, s. 2; Rev., s. 3121; C. S., s. 4160; 1947, c. 781.) 

Editor’s Note. — For brief comment on 
the 1947 amendment, see 25 N.C.L. Rev. 

478. 

§ 31-36. Caveat suspends proceedings under will. — Where a caveat 

is entered and bond given, the clerk of the superior court shall forthwith issue an 

order to any personal representative, having the estate in charge, to suspend all 

further proceedings in relation to the estate, except the preservation of the prop- 

erty and the collection of debts and payment of all taxes and debts that are a 

lien upon the property of the decedent, as may be allowed by order of the clerk 

of the superior court, until a decision of the issue is had. CC Ca ato OUe, 

Bar 100: Rev,. $.3152; cs. 0..8, 4101; 1927, ¢. 119.) 
Purpose of Section. — This section is 

manifestly intended, in cases to which it is 
applicable, to dispense with the necessity 
of appointing an administrator pendente 
lite, and confers very similar forms upon 

the executor, and more especially when he 
has entered upon the duties of his office 
before the caveat is entered. Syme v. 
Broughton, 86 N.C. 153 (1882). The prose- 
cution of the action in order to collect the 
debts is evidently sanctioned by the statute 
and in furtherance of the purpose of its 
enactment. Hughes v. Hodges, 94 N.C. 57 

(1886). 

Effect of Caveat upon Rights and Du- 
ties of Representative. — The filing of a 
caveat suspends further proceedings in the 
administration of the estate, but does not 
deprive the executor or executrix of the 
right to the possession of the assets of the 
estate. Elledge v. Hawkins, 208 N.C. 757, 
182 S.E. 468 (1935). 

The executor is not divested of all his 
representative powers; nor is the first pro- 

bate vacated absolutely when the issue 
touching the will is made up to be tried; 
nor is there a necessity meanwhile for the 
appointment of an administrator pendente 
lite. The function of the executor is sus- 
pended only until the controversy is ended, 
and he is still required to take care of the 
estate in his hands and may proceed in the 
collection of debts due the deceased. Ran- 
dolph v. Hughes, 89 N.C. 428 (1883); In 
re’ Palmer, 117) N.C. 133, 23. S.E. 104 

(1895). 
In the observance of the mandate to pre- 

serve the property the executor may oper- 
ate and manage the property in the exer- 
cise of that degree of care, diligence and 
honesty which he would exercise in the 
management of his own property, or he 
may institute a civil action in which all 
persons having an interest are made par- 
ties and request the court in its equity ju- 
risdiction to authorize such operation, or 

he may apply to the clerk in his probate 
jurisdiction for such authorization. Hardy 
& Co. v. Turnage, 204 N.C. 538, 168 S.E. 

823 (1933). 
Preservation of Estate Pending Final 

Determination of Issue——Under the pro- 
visions of this section, the executor is 

charged with the preservation of the es- 

tate pending final determination of the 
issue raised by the caveat, unless and un- 

til he be removed, and it is error for the 
court to appoint commissioners to handle 
the estate. In re Tatum’s Will, 233 N.C. 
723, 65 S.E.2d 351 (1951). 

Suspension does not prevent the admin- 
istrator from suing and being sued. Har- 

grave v. Gardner, 264 N.C. 117, 141 S.E.2d 

36 (1965). 
Thus, administrator has authority to de- 

fend an action against the estate for collec- 
tion of an alleged debt. Hargrave v. Gard- 
ner, 264 N.C. 117, 141 S.E.2d 36 (1965). 

Office of Representative Continued. — 
The proper construction of this section 

is that after probate is granted in common 
form and there is an executor who acts or 
an administrator with the will annexed 

appointed, his office is intended to be con- 

tinued during a controversy about the will, 

and he has all the power and is subjected 

to all the liabilities of an administrator or. 

an executor, except that his right to dis- 

pose of the estate according to the provi- 

sions of the will is suspended until the final 

determination of the suit. In re Palmer, 

117 N.C. 133, 23 S.E. 104 (1895). 

Effect of Absence of Order to Suspend 

Proceeding.—In the absence of an order to 

suspend further proceedings upon the filing 

of a caveat, as provided by this section, 

the acts of the executor in filing a petition 

or proceeding with the sale of the land 

were not void nor were the rights of pur- 

chasers affected. Carraway v. Lassiter, 

139 N.C. 145, 51 S.E. 968 (1905). 

May Be Sued and Sell Land; May Not 
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Pay Legacies—An executor, or adminis- 
trator c.t.a., after the will is proved in 
common form, may be sued, and by leave 
of court may sell property to pay debts, 
but cannot pay legacies or exercise other 
special powers given in the will, where 
issues upon a caveat are pending; the right 
to execute the will is suspended until the 
determination of the suit. Syme v. Brough- 
ton, 86 N.C. 153 (1882). 

The clerk of a superior court cannot en- 
ter an order vacating the probate of a will 
after a caveat has been filed and the cause 
transferred to the civil issue docket of the 
superior court for trial in term. In re Will 
of Hine, 228 N.C. 405, 45 S.E.2d 526 
(1947). See note to § 31-19. 
Where the clerk of the superior court 

has admitted to probate in common form a 
purported will and two purported codicils 
as the last will and testament of a de- 
ceased, and caveat has been properly filed 
as to the second codicil and the cause 

§ 31-37. Superior court clerks 
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transferred to the civil issue docket, the 
clerk may not thereafter upon motion ex- 
punge from his records the entire probate 
proceedings and reprobate the purported 
will and second codicil on the ground that 
the second codicil revoked the first. In re 
Will of Hine, 228 N.C. 405, 45 S.E.2d 526 
(1947). 

Error Held Not Cured by Affirmance of 
Order.—Where a clerk is without jurisdic- 
tion to make an order in probate proceed- 
ings, by reason of the filing of a caveat and 
the transfer of the cause to the civil issue 
docket, the error in making the order is not 
cured by the order of the resident judge of 
the superior court who heard the motion 
on appeal and affirmed the order, for the 
jurisdiction of the superior court in such a 
case is derivative, and § 1-276 does not ap- 

ply. In re Will of Hine, 228 N.C. 405, 45 
S.E.2d 526 (1947). 

Cited in Matter of Covington’s Will, 252 

N.C, 546, 114°S.E.2d'257 (1960): 

to enter notice of caveat on will 
book; final judgment also to be entered.—Wherever a caveat is filed with 
the clerk of the superior court of any county in the State to any last will and testa- 
ment which has been admitted to probate in said office, it shall be the duty of 
such clerk, and he is hereby directed to give notice of the filing of such caveat 
by making an entry upon the page of the will book where such last will and 
testament is recorded, evidencing that such caveat has been filed and giving the 
date of such filing. When such caveat and proceedings resulting therefrom shall 
have resulted in final judgment with respect to such will, the clerk of the court 
shall make a further entry upon the page of the will book where such last will and 
testament is recorded to the effect that final judgment has been entered, either sus- 
taining or setting aside such will. (1929, c. 81.) 

Applied in Lewis v. Furr, 228 N.C. 88, 
44 S.E.2d 604 (1947). 

ARTICLE 7. 

Construction of Will. 

§ 31-38. Devise presumed to be in fee.—When real estate shall be de- 
vised to any person, the same shall be held and construed to be a devise in fee 
simple, unless such devise shall, in plain and express words, show, or it shall be 
plainly intended by the will, or some part thereof, that the testator intended to 
convey an estate of less dignity. (1784, c. 204, s. 12; R. C., c. 119, s. 26; Code, 
s. 2186: Rev., s. 3138; C..o., &.4162.) 

Section Changes Common-Law Rule.— wmianifest intention to convey the fee. 
The common-law rule that a devise with- 
out words of perpetuity or limitation con- 
veyed a life estate only unless there is a 
manifest intention to convey the fee has 
been changed by this section. Henderson 
v. Western Carolina Power Co., 200 N.C. 
443, 157 S.E. 425 (1931). 

The purpose of this section was to 
change the common-law rule that a devise 
of lands without words of perpetuity con- 

veyed a life estate only unless there was a 

Morris v. Morris, 246 N.C. 314, 98 $.F.2d 
298 (1957): Clark v. Connor; 253. N:G, 515, 

117 S.E.2d 465 (1960). 
And it is similar to § 39-1 pertaining to 

deeds. Hence, what has been held in ap- 
plying the rule of construction as to wills 
is pertinent in applying the rule of con- 
struction as to deeds. Artis v. Artis, 228 

N.C. 754, 47 S.E.2d 228 (1948). See Vickers 
v. Leigh, 104 N.C. 248, 10 S.E. 308 (1889). 
Unless Will Negatives Statutory Pre- 
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sumption of Unconditional Gift. — Where 

testator, after devising his wife a life estate 

in his realty with remainder over to his 

children, bequeathed his wife “all or so 

much of my personal property ... as she 

may desire to have and to use or dispose 

of during her lifetime,” and directed that 

all personal property not so sold or dis- 

posed of should be divided among his chil- 

dren, the residuary legatees, it was held 
that the expressed intent of the testator 
negatived the statutory presumption that 

he gave his personal estate unconditionally 

to his wife. Worsley v. Worsley, 260 N.C. 
259, 132 S.E.2d 579 (1963). 

It Applies to Real and Personal Prop- 
erty.—The provisions of this section apply 
to the disposition by will of both personal 
and real property. Worsley v. Worsley, 260 

N.C. 259, 132 S.E.2d 579 (1963). 
Gift of Personalty with Full Power to 

Use Is Absolute—wWhere there is no re- 

siduary clause in the will and no limitation 

over so far as the personal property is con- 
cerned, a gift of personal property for life 
to the primary object of testator’s bounty, 
with power to use “in any way that she 
may desire” is generally construed to be an 
absolute gift of the property. Worsley v. 

Worsley, 260 N.C. 259, 132 S.E.2d 579 
(1963). 
No technical words of conveyance are 

required in wills. Alston v. Davis, 118 N.C. 
202, 24 S.E. 15 (1896); Keith v. Scales, 
124 N.C. 497, 32 S.E. 809 (1899). 
The testator’s intent gathered from 

the entire will controls its interpretation. 
This rule applies to the construction of 
this section when it appears that the 
testator devised certain lands without the 
words of inheritance, and that his intent, 
gathered from a separate item of the will, 
was to create a defeasible estate in the 
first taker, contingent upon his dying at 
any time, whether before or after the 
death of the testator, leaving issue surviv- 
ing him. Rees v. Williams, 165 N.C. 201, 81 

S.E. 286 (1914). 
And a General Interest Prevails over a 

Particular Interest. — The provisions of 
this section, while laying down a rule of 
construction, still leave the question of 
the intention of the testator open for con- 
struction, and where there is a particular 
and a general paramount interest apparent 
in the same will, and they clash, the gen- 
eral interest must prevail. Leeper v. 
Neagle, 94 N.C. 338 (1886). 

Unrestricted Devise Passes Fee.—lIt 
has been uniformly held, since the pas- 
sage of this statute in 1784, that an un- 
restricted devise of real estate passes the 
fee. Roane v. Robinson, 189 N.C. 628, 

Cu. 31. WiLLs—ConstRucTION § 31-38 

127 S.E. 626 (1925); Barbee v. Thomp- 

son, 194 N.C. 411, 139 S.E. 838 (1927); 

Bell v. Gillam, 200 N.C. 411, 157 S.E. 

60 (1931); Stephens v. Clark, 211 N.C. 84, 

189 S.E. 191 (1937); Strickland v. John- 

son, 213 N.C. 581, 197 S.E. 193 (1938). 

A devise will carry the fee unless it ap- 

pears from the will that the testator in- 

tended to convey an estate of less dignity. 

Clark v. Connor, 253 N.C. 515, 117 S.E.2d 

465 (1960). 
Unless a will contains plain and express 

language, showing that the testator did 

not intend to devise a fee, the devise will 

be construed as one in fee simple. Bas- 

night yv. Dill, 256 N.C. 474, 124 S.E.2d 159 

(1962). 

Words of Perpetuity Not Required to 

Create Fee.—Since this section no words 

of perpetuity are required and a devise 

without them will carry the fee unless it 

appears from the will the testator intended 

to convey an estate less than the fee. Mor- 

ris v. Morris, 246 N.C. 314, 98 S.E.2d 298 

(1957). 
An unrestricted devise of realty, nothing 

else appearing, constitutes a devise in fee. 

Elder v. Johnston, 227 N.C. 592, 42 $.E.2d 

904 (1947). 

A devise generally or indefinitely with 

power of disposition creates a fee. But a 

devise for life with power of disposition 

creates a life estate only. Hardee v. Rivers, 

928 N.C. 66, 44 S.E.2d 476 (1947). 
A testator devised to his daughters, B. 

and M., all of his real estate after the 

death of his widow, and also to his 

daughter T. an equal life interest therein 

with B. and M., “or so long as the said T. 

may remain a widow.” Upon the death of 

the testator’s widow, B. and M. took in 

remainder a fee simple estate, the intent 

of the testator being to provide for T., 

who remained unmarried and is now de- 

ceased, during her widowhood. Barbee v. 

Thompson, 194 N.C. 411, 139 S.E. 838 

(1927). 
Unless it appears from the will that the 

testator intended to convey an estate of 

less dignity, a devise of real property will 

be construed to be in fee simple. Bell v. 

Gillam, 200 N.C. 411, 157 S.E. 60 (1931); 
Jolley v. Humphries, 204 N.C. 672, 169 

S.E. 417 (1933); Taylor v. Taylor, 228 N.C. 

275, 45 S.E.2d 368 (1947). 

The presumption established by this sec- 

tion that a devise of land shall be con- 

strued in fee, etc., gives way to the intent 

of the testator as gathered from the proper 

construction of the instrument as a related 

whole. Roberts v. Saunders, 192 N.C. 191, 

134 S.E. 451 (1926). 
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A general devise of realty does not pass 
the fee when it clearly appears from the 

will that the testator intended to convey 
an estate of less dignity. Hampton v. West, 
212 N.C. 315, 193 S.E. 290 (1937); Strick- 
land v. Johnson, 213 N.C. 581, 197 S.E. 
193 (1938). 
The clause “I give, devise and bequeath” 

to named devisee, described realty, stand- 
ing alone, constitutes a devise in fee simple. 
Buckner v. Hawkins, 230 N.C. 99, 52 S.E.2d 
16 (1949). 

The words “give, devise and bequeath,” 

used by a testatrix in devising her prop- 
erty to a husband and wife as tenants by 
the entireties, in light of the provisions of 
this section, gave them a fee simple title 
to the devised property. Basnight v. Dill, 
256 N.C. 474, 124 S.E.2d 159 (1962). 
A devise of real estate to devisees “to 

do as they like with it,’ with subsequent 
provision that after their death whatever 
property is left should go to testatrix’ 
niece, vests the fee simple in the bene- 
ficiaries first named. Taylor v. Taylor, 

228 N.C. 275, 45 S.E.2d 368 (1947). 
A devise generally to one person with 

limitation over to another of “whatever 
is left” at the death of the first taker is 
regarded as a devise in fee simple. Taylor 
v. Taylor, 228 N.C. 275, 45 S.E.2d 368 
(1947), citing Patrick v. Morehead, 85 N.C. 
62, 39 Am. Rep. 684 (1881); Carroll v. 
Herring, 180 N.C. 369, 104 S.E. 892 (1920). 

Devise with Full Power of Disposal. 

A devise to a husband with full power of 
disposal, but on certain conditions any 
part undisposed of by him to go to a 
nephew, vests a fee simple in the husband. 
Roane v. Robinson, 189 N.C. 628, 127 S.E. 
626 (1925); Heefner vy. Thornton, 216 N.C. 
702, 6 S.E.2d 506 (1940). 
A devise of real estate to testator’s son 

for his own use and benefit with the ex- 
pressed intent that it should vest in him 
absolutely with full right to dispose of it, 
with limitation over should he die without 
children surviving, if not disposed of by 
him during his life, gives the devisee a fee 

simple title. Lineberger v. Phillips, 198 N.C. 
661, 153 S.E. 118 (1930). 

A will devising to wife all of testator’s 
property, with full power to manage, con- 
trol, sell and dispose of it at her discre- 
tion, also provided that it was the testa- 
tor’s will and desire that she should devise 
whatever property she had not thus dis- 
posed of during her natural life, or the 
proceeds thereof, to the person who had 
been the “kindest to us in aiding and com- 
forting us in our old age.” It was held 
that the wife acquired a fee simple title. 

Cu. 31. Wit1s—ConstTRUCTION § 31-38 

Weaver v. Kirby, 186 N.C. 387, 119 S.E. 
564 (1923). 

Devise with Limited Power of Disposal. 

—A general devise to testator’s wife with 

subsequent items providing that one half 
the estate “remaining” at her death should 
go to his adopted son in fee, and the other 
half, in the event the wife did not dispose 
of the residue of the estate by will, to go 
to the children of L., is held to show an 
intent to convey an estate of less dignity 
than a fee simple to testator’s wife, re- 
butting the presumption that the general 

devise to the wife should be construed to 
be in fee, the power of disposition of part 
of the estate, at least, being limited to dis- 
position by will, and the widow does not 

have the power to convey the entire estate 
by deed in fee simple. Hampton v. West, 
212 N.C. 315, 193 S.E. 290 (1937). 

Devise with Power of Disposition neither 
Expressed nor Implied. — Where the gift 
to the first taker is in language sufficient, 
standing alone, to pass a fee simple estate, 
but no absolute power of disposition is ex- 
pressed or necessarily implied, the gift is 
a life estate, provided from other clauses 
of the will it appears that, at the death of 
the first taker, testator intends and directs 

a limitation over to another or others. 
Andrews v. Andrews, 253 N.C. 139, 116 
S.E.2d 436 (1960). 

Devise for Life with Remainder to Heirs. 
—When a devise is to a named person for 
life with remainder after his death to “his 

heirs” or “his bodily heirs” or the “heirs 
of his body,” nothing else appearing, the 

devisee becomes seized of a fee simple 
estate upon the death of the testator sub- 
ject to any prior life estate created by the 
will. Hammer v. Brantley, 244 N.C. 71, 92 
S.E.2d 424 (1956). 

Devise Vesting Fee in Children—A de- 
vise of land with provision that the rents 
should be used by testator’s wife and chil- 
dren until they should become of age, and 
that the lands should be divided among 
them all upon the children coming of age 
or upon the prior death of the widow, with 
further provision that they should have no 
right to sell the lands except to each other, 

was held upon the death of the widow, to 
vest in fee simple in the children. Langs- 
ton v. Wooten, 232 N.C. 124, 59 S.E.2d 
605 (1950). 
A devise to testator’s wife of all of his 

estate absolutely as he held it himself, 
declaring that she should not be con- 
sidered as holding it in trust “technically 
so called, to be enforced by the judge or 
decree of any court other than her own 

conscience, judgment, and affection shall 
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prompt her to so regard it,” was in fee 
absolute. Fellowes v. Durfey, 163 N.C. 305, 
79 S.E. 621 (1918). 

Devise of Proceeds of Land. — Under 
this section the fee generally passes upon 
a devise of the proceeds of land when an 
intention to separate the income from the 
principal is not expressed, or where the 
devise is general and the devisee is given 
the power of disposition, or a limitation 
over is made of such part as may not be 
disposed of by the first taker. Hambright 
v. Carroll, 204 N.C. 496, 168 S.E. 817 
(1933). 

Devise with Power of Appointment.—A 
devise to A, and to such persons as he 
shall appoint, vests the absolute property 
in A, without an appointment. But if it 
be to him for life and after his death to 
such person as he shall appoint, he must 
make an appointment in order to entitle 
that person to anything. The express life 
estate to him repels the implication of a 
fee simple for himself. Levy v. Griffis, 65 
N.C. 236 (1871). 
A devise to a trustee in trust for the 

sole and separate use of a married woman 
with a power given to her of appointing 
the estate in fee by deed or will, will vest 
the trust in her in fee under this section. 
Levy v. Griffis, 65 N.C. 236 (1871). 

Estate Tail Converted into Fee Simple. 
—There was a devise of lands to wife of 
testator for life, and at her death or re- 
marriage to their two children, by name, 
for their natural lives for the heirs of 
their bodies. It was held that, after the 
death of the widow, the devise was not a 
trust created in the children as trustees 
for the “heirs of their bodies,” and there 
being no expression in the will to show 
an intent to create an estate of less degree 
than fee, it constituted an estate tail, con- 
verted by our statute into a fee simple. 
Washburn v. Biggerstaff, 195 N.C. 624, 143 
S.E. 210 (1928). 
Where testatrix stated she “wanted” the 

land in question to go to her brother and 
at his death to his three sons and his named 
grandson, with further provision that at 

their deaths testatrix “wanted” the land to 
go to their “children & so on,” the brother 
took a life estate with remainder to his 
children and the named grandson in fee un- 
der the Rule in Shelley’s Case, since it is 
apparent that testatrix used the word “chil- 
dren” in the sense of an indefinite line of 
succession and created an estate tail con- 
verted into a fee by § 41-1. In re Will of 
Wilson, 260 N.C. 482, 133 S.E.2d 189 

(1963). 
Fee Simple Defeasible upon Condition. 

31. WitLs—ConstRUCTION § 31-38 

—Where testator devises realty to grand- 
son, and in the event of death of the 
latter without children, then the land to 
descend to other grandchildren, such de- 
vise vests a fee simple estate in the first 
devisee, defeasible only on condition that 
he dies without leaving heirs of his body. 
Whitfield v. Garris, 131 N.C. 148, 42 S.E. 
568 (1902); Whitfield v. Garris, 134 N.C. 
24, 45 S.E. 904 (1903). 

An estate “loaned” to testator’s daugh- 
ter R. during her natural life and at her 
death “I lend all of the” designated land 
“to the lawful heirs of her body, and to 

the lawful begotten heirs of their bodies 
if any,” standing alone, would convey the 

fee simple title, but with the further ex- 
pression, “in case she should die leaving 
no lawful issue of her body then I give 
all the above described land to my son J., 
and his lawful heirs,” the estate is defeasi- 
ble in the event of the death of R. “leaving 
no lawful issue of her body.” Jarman v. 
Day, 179 N.C. 318, 102 S.E. 402 (1920). 
Language Insufficient to Show Intent to 

Pass Less than Fee Simple Estate.—See 
Mangum v. Wilson, 235 N.C. 353, 70 
S.E.2d 19 (1952). 

A devise of all testator’s property, em- 
ploying the words “give, devise, and be- 
queath” and expressing testator’s desire 
that the estates devised and bequeathed 
be held intact as nearly as practicable, by 
marriage contract if the devisees married, 
and at the death of the devisees be divided 
among nephews and nieces, vested an ab- 
solute fee simple title in the named de- 
visees. Humphrey v. Faison, 247 N.C. 127, 
100 S.F.2d 524 (1957). 

Language Showing Intention to Give 
Estate in Residuary Devise of Less Dig- 
nity than Fee Simple—See Woodard v. 
Clark, 234 N.C. 215, 66 S.E.2d 888 (1951). 
Where an estate is reduced from a life 

estate to a dower interest, in the event of 
remarriage, it is a manifest indication of 
the testator’s purpose to devise his wife an 
estate of less dignity than a fee simple. 
Worsley v. Worsley, 260 N.C. 259, 132 
S.E.2d 579 (1963). 

Vested Remainder to Be Divested upon 
Condition.—Under a devise of lands to K. 
“his lifetime, then to go to” G. and M., 
“and if they should die without leaving 
bodily heirs, then to go to the Flow Heirs,” 
it was held that, after the falling-in of the 
life estate, G. and M. take the fee in the 
remainder defeasible upon their dying with- 
out leaving “bodily heirs,” in which event 
it would go to the ultimate devisees, upon 
the principles of a shifting use operating 
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by way of an executory devise. Kirkman 
v. Smith, 174 N.C. 603, 94 S.E. 423 (1917). 

For precatory words in a will to be re- 
garded as creating a trust in lands de- 
vised, the intention of the testator to that 
effect must clearly appear by interpreta- 
tion of the instrument, for otherwise these 
words must be given the ordinary signifi- 
cance of those of that character. Springs 

v. Springs, 182 N.C. 484, 109 S.E. 839 

(1921). 
Where the testator, after bequeathing or 

devising property to a person, expresses a 
wish or desire as to its use or disposition, 
such expression will not be construed to 
create a trust in the legatee or devisee un- 
less it clearly appears from the instrument 

as a whole that testator so intended since 
the devise or bequest will be deemed ab- 
solute in the absence of a clearly expressed 
intention to convey an estate of less dig- 
nity, but precatory words will create a 
trust when it appears from the instrument 

as a whole that the testator so intended, 
provided testator has pointed out with 
sufficient clearness and certainty both the 
subject matter and objects of the intended 
trust. Brinn v. Brinn, 213 N.C. 282, 195 

S.E. 793 (1938). 

Subsequent Expressions Not Affecting 
Devise of Fee.—Where a testator devises 
all of his estate to his wife, clearly and 
unmistakably in fee, a different intent may 
not be inferred from subsequent expres- 
sions used in the will. Fellowes v. Durfey, 
163 N.C. 305, 79 S.E. 621 (1913). 

In the absence of a contrary intent ex- 
pressed in the will an unrestricted or in- 
definite devise of real property is a devise 
in fee simple, and a subsequent clause ex- 
pressing a wish, desire or even direction 
for the disposition of what remains at the 
death of the devisee will not be allowed to 
defeat the devise nor limit it to a life 
estate. Taylor v. Taylor, 228 N.C. 275, 45 
S.E.2d 368 (1947). 

Where real estate is devised in fee, or 

personalty bequeathed unconditionally, a 
subsequent clause in the will expressing a 
wish, desire, or direction for its disposition 
after the death of the devisee or legatee 
will not defeat the devise or bequest, nor 
limit it to a life estate. Worsley v. Worsley, 
260 N.C. 259, 132 S.E.2d 579 (1963). 

An unrestricted or general devise of real 
property, to which is affixed, either spe- 
cifically or by implication, an unlimited 
power of disposition in the first taker, con- 
veys the fee, and a subsequent clause in 
the will purporting to dispose of what re- 
mains at his death is not allowed to defeat 
the devise nor limit it to a life estate. 
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Quickel v. Quickel, 261 N.C. 
S.E.2d 52 (1964). 
An unrestricted devise followed by a 

provision that in the event the devisee died 
intestate, testator wished such devisee’s 
share to descend to her children, vests the 
fee in the devisee, the precatory words 
being repugnant to the estate previously 
devised and sufficient to limit or divest 
it. Croom v. Cornelius, 219 N.C. 761, 14 
S.E.2d 799 (1941). 

Devise for “Use and Benefit without 
Let or Hindrance.”—Where testator left 
property in trust with power in his wife 
to demand that trustee turn over property 

to her “for her own use and benefit with- 
out let or hindrance,’ upon such demand 
and compliance therewith, the wife takes 
and can convey a fee simple, notwith- 
standing a further provision in the will 
that a third person should take a life es- 
tate in property remaining in the hands of 
trustees at the wife’s death. O’Quinn v. 
Crane, 189 N.C. 97, 126 S.E. 174 (1925). 

Devise to Trustee Granting No Bene- 
ficial Interest.—The rule that a devise of 
real estate shall be construed to be in fee 
simple is inapplicable where the testa- 
mentary words negative the idea of the 
investiture of title in fee, or for life, or 
the granting of any other beneficial inter- 
est to the devisee, and express the intent, 
rather, to impose upon him duties as ex- 
ecutor and trustee of an active trust, with 
directions as to the use of the property 
and as to how the income shall be applied 
during his life and after his death. Ste- 
phens v. Clark, 211 N.C. 84, 189 S.E. 191 

(1937). 
The construction required by this stat- 

ute may not be invoked where no estate 
in fee is attempted to be devised and where 
the plain intent is not to grant an estate, 
but to impose a trust and direct the col- 
lection of rent for application to a specific 

purpose. Stephens v. Clark, 211 N.C. 84, 
189 S.E. 191 (1937), citing Young v. 
Young, 68 N.C. 309 (1873); Witherington 
v. Herring, 140 N.C. 495, 53 $.B. 303, 6 
Ann. Cas. 188 (1906); Fellowes v. Durfey, 
163 N.C. 305, 79 S.E. 621 (1913). 

Devise Creating Life Estate—A devise 
for life with power of disposition creates 
a life estate only. Chewning v. Mason, 158 
N.C. 578," 742 S. Be -357 +(1912)3 Tillettey, 
Nixon, 180 N.C. 195, 104 S.E. 352 (1920); 
Alexander v. Alexander, 210 N.C. 281, 186 
S.E. 319 (1936). The estate devised being 
specifically limited to the life of the de- 
visee, the power of disposition does not 
enlarge the estate devised or convert it 

696, 136 
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into a fee. Hardee v. Rivers, 228 N.C. 66, 

44 S.E.2d 476 (1947). 
Testator devised to his wife all of his 

“estate real and personal,” and by a later 

paragraph all of the rest of his property 
“as above stated” during her widowhood, 
and should she remarry her dower “ac- 
cording to law.” It was held that only 
a life estate was given to his widow, the 
statutory presumption of a fee simple title 
being inoperative. Roberts v. Saunders, 192 
N.C. 191, 134 S.E. 451 (1926). 

Rules of Construction — Intention of 
Testator.—The rule is elementary that the 
intention of the testator is the polar star 
which is to guide in the interpretation of all 
wills, and, when ascertained, effect will be 
given to it unless it violates some rule of 
law, or is contrary to public policy. In as- 
certaining this intention the language used, 
and the sense in which it is used by the 
testator is the primary source of informa- 
tion, as it is the expressed intention of the 
testator which is sought. Clark v. Connor, 
253 N.C. 515, 117 S.E.2d 465 (1960). 

The intent of the testatrix is her will 
and must be carried out unless some rule of 
law forbids it. In re Will of Wilson, 260 
N.C. 482, 133 S.E.2d 189 (1963). 
The basic rule of construction, and the 

refrain of every opinion which seeks to 

comprehend a testamentary plan, is that 
the intent of the testator is the polar star 
that must guide the courts in the interpre- 
tation of a will. In re Will of Wilson, 260 
N.C. 482, 133 S.E.2d 189 (1963). 
The rule, that an unrestricted or general 

devise of real property, to which is affixed, 
either specifically or by implication, an un- 
limited power of disposition in the first 
taker, conveys the fee and a subsequent 
clause in the will purporting to dispose of 
what remains at his death is not allowed to 
defeat the devise nor limit it to a life estate, 
as well as all rules of construction, must 
yield to the paramount intent of the testa- 

tor as gathered from the four corners of the 
will. Quickel v. Quickel, 261 N.C. 696, 136 
S.E.2d 52 (1964). 
Same—Ordinary Words.—Generally, or- 

dinary words are to be given their usual 

and ordinary meaning, and technical words 
are presumed to have been used in a techni- 
cal sense. Clark v. Connor, 253 N.C. 515, 
117 S.E.2d 465 (1960). 
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Same—Words with Well-Defined Legal 
Significance.—If words or phrases are used 
which have a well-defined legal significance, 
established by a line of judicial decisions, 
they will be presumed to have been used in 
that sense, in the absence of evidence of a 
contrary intent. Clark v. Connor, 253 N.C. 
515, 117 S.E.2d 465 (1960). 
Same—Isolated Clauses or Sentences.— 

Isolated clauses or sentences are not to be 
considered by themselves, but the will is to 
be considered as a whole, and its different 
clauses and provisions examined and com- 
pared, so as to ascertain the general plan 
and purpose of the testator, if there be one. 

Clark v. Connor, 253 N.C. 515, 117 S.E.2d 
465 (1960). 
Same—Prior Decisions.—Little or no aid 

can be derived by a court in construing a 
will from prior decisions in other will cases. 
It is not sufficient that the same words in 
substance or even literally have been con- 
strued in other cases. It often happens 
that the same identical words require very 
different constructions according to context 
and the peculiar circumstances of each 
case. Clark v. Connor, 253 N.C. 515, 117 
S.E.2d 465 (1960). 

Void Restraint on Alienation—Where 
a restraint on alienation was declared 
void, the devise was unrestricted and 
vested the fee in the devisee. Williams 
v. McPherson, 216 N.C. 565, 5 $.E.2d 830 
(1939). 
Applied in Morris v. Waggoner, 209 N.C. 

183, 183 S.E. 353 (1936); Blackwood v. 
Blackwood, 237 N.C. 726, 76 S.E.2d 122 
(1953); Walters v. Baptist Children’s Home 
OL SN. Cee ince 204 NC@.4 309,81 11 o.1.cd 
707 (1959); Poindexter v. Wachovia Bank 

éeeTrustConi258N:CN371, 1289S /E.2d/ 867 
(1963). 
Quoted in Elmore v. Austin, 232 N.C. 

18, 59 S.E.2d 205 (1950). 
Cited in West v. Murphy, 197 N.C. 488, 

149 S.E. 731 (1929); Brown v. Lewis, 197 
N.C. 704, 150 S.E. 328 (1929); Merritt v. 
Inscoe, 212 N.C. 526, 193 S.E. 714 (1937); 
Early” v: *Tayloe}.'219) N.C) 363, 13 S.E:2d 
609 (1941); Perry v. Bassenger, 219 N.C. 
838, 15 S.E.2d 365 (1941); Wells v. Plant- 
erom Nati bank cco rust mcon 205 N.C 
98, 143 S.E.2d 217 (1965). 

§ 31-39. Probate necessary to pass title; recordation in county 
where land lies; rights of innocent purchasers.—No will shall be effectual 
to pass real or personal estate unless it shall have been duly proved and allowed 
in the probate court of the proper county, and a duly certified copy thereof shall 
be recorded in the office of the superior court clerk of the county wherein the 
land is situate, and the probate of a will devising real estate shall be conclusive 

191 



§ 31-40 Cu. 31. W1rts—ConstRructTIon § 31-40 

as to the execution thereof against the heirs and devisees of the testator, when- 

ever the probate thereof under the like circumstances, would be conclusive against 

the next of kin and legatees of the testator: Provided, that the probate and regis- 
tration of any will shall not affect the rights of innocent purchasers for value from 
the heirs at law of the testator when such purchase is made more than two years 
after the death of such testator or when such purchase is made after the filing of 
the final account by the duly authorized administrator of the decedent and the 
approval thereof by the clerk of the superior court having jurisdiction of the 
estate. Such conveyances, if made before the expiration of the time required by 
this section to have elapsed in order for same to be valid as against the heirs 
and devisees of the testator, shall, upon the expiration of such time, become good 

and valid to the same effect as if made after the expiration of such time, unless 

in the meantime a proceeding shall have been instituted in the proper court to 
probate the will of the testator. (1784, c. 225, s. 6; R. C., c. 119, s. 20; Code, 
$9 2174 - Rev., 8313921915; 6 ZIG CIS. S103 1g. CecU, eel a) 

Cross Reference—For further provi- 
sions as to wills fraudulently withheld 
from probate, see § 31-12. 

Probate an Indispensable Prerequisite. 
—The probate of a will in the proper court 
is an indispensable prerequisite to its 
validity as a conveyance of real or personal 
estate. Osborne v. Leak, 89 N.C. 433 
(1883); Paul v. Davenport, 217 N.C. 154, 
7 S.E.2d 352 (1940). 

An unprobated will is not muniment of 
title; it cannot be established as a will in a 
collateral proceeding; it conveys no title to 
property until it is probated and recorded. 
Hargrave v. Gardner, 264 N.C. 117, 141 

S.E.2d 36 (1965). 
Where the probate shows on its face 

that the paper-writing has never been 
validly proven and probated as a _ holo- 
graphic will, it is ineffective to pass real 

or personal property. Morris v. Morris, 
245 N.C. 30, 95 S.E.2d 110 (1956). 

Will Ineffectual as Transfer of Title or 
Cloud Thereon during Lifetime of Testa- 
tor.—A paper-writing making testamentary 
disposition of property is without legal 
significance either as a transfer of title or 
as a cloud thereon during the lifetime of 
the person executing it, since a will takes 
effect only upon the death of the testator 
and the probate of the instrument. Vandi- 
ford v. Vandiford, 241 N.C. 42, 84 S.E.2d 
278 (1954). 

Prior to the 1915 amendment there was 
no limitation as to the time when a will 
could be probated and recorded, the ordi- 
nary registration acts having no applica- 
tion to a will. The will became effective 
from the death of the testator, ordinarily 
passing the title to devisees from that date 

against all dispositions or conveyances 
from the heirs to the contrary. Barn- 
hardt v. Morrison, 178 N.C. 563, 101 S.E. 
218 (1919). See Cooley v. Lee, 170 N.C. 
18, 86 S.E. 720 (1915). 
The amendment fixed the time at two 

years within which a will must be pro- 
bated and recorded in order to affect the 
rights of innocent purchasers for value 
from the heirs at law, and this limitation 
is exclusively within the authority of the 
legislature to make. Barnhardt v. Morri- 
son, 178 N.C. 563, 101 $.H. 218 (1919). 

Ownership under will is not made de- 
pendent upon the certified copy directed 
to be recorded in the county where the 
land lies. The only purpose of the certi- 
fied copy is to give information to ab- 
stractors and to direct their attention to 
the source of title. Whitehurst v. Abbott, 
225 N.C. 1, 33 S.E.2d 129, 159 A.L.R. 380 
(1945). 
Section Not Retroactive——This section 
requiring copies of wills to be recorded in 
the county where the devised lands are 
situate, is prospective and refers only to 
wills proved after November 1, 1883. Curles 
v. Smith, 91 N.C. 172 (1884). 

The 1915 amendment was prospective in 
effect, and the former right of devisees to 
have unlimited time to probate a will was 
not affected except from the effective date 
of the amendment. Barnhardt v. Morri- 
son, 178 N.C. 563, 101 S.E. 218 (1919). 

Section 47-18, our ordinary registration 
act, has no application to wills. Cooley v. 
Lees “270! NG. 918,86 -S. Bor r20c Gera 

See Barnhardt v. Morrison, 178 N.C. 563, 
101 S.E. 218 (1919). 

§ 31-40. What property passes by will.—Any testator, by his will duly 
executed, may devise, bequeath, or dispose of all real and personal estate which 
he shall be entitled to at the time of his death, and which, if not so devised, be- 
queathed, or disposed of, would descend or devolve upon his heirs at law, or upon 
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his executor or administrator; and the power hereby given shall extend to all 
contingent, executory, or other future interest in any real or personal estate, 
whether the testator may or may not be the person or one of the persons in whom 
the same may become vested, or whether he may be entitled thereto under the 
instrument by which the same was created, or under any disposition thereof by 
deed or will; and also to all rights of entry for conditions broken, and other rights 
of entry; and also to such of the same estates, interests, and rights respectively, 
and other real and personal estate, as the testator may be entitled to at the time 

of his death, notwithstanding that he may become entitled to the same subse- 
quently to the execution of his will. (1844, c. 88, s. 1; R. Ce 119, s'5> Code, 
s. 2140; Rev., s. 3140; C. S., s. 4164.) 

A conveyance of “all the property I 
possess,” where there is no apparent mo- 
tive for making an exception, conveys all 
property the party owned. Hollowell v. 
Manly, 179 N.C. 262, 102 S.E. 386 (1920). 

Right of Entry for Condition Broken. 
—‘And also to all rights of entry for 
conditions broken,” etc., evidently means 
rights of entry for conditions broken in 
the lifetime of the testator, and where 
he had the right of entry while living. 
Church v. Young, 130 N.C. 8, 40 S.E. 691 
(1902). 
Where a church receives an absolute 

fee in land, subject to be defeated only 
by the breach of a condition, and this con- 
dition is not broken until after the death 
of the grantor and a daughter, neither the 
grantor nor the daughter have any es- 
tate in the land (before the breach of the 
condition, the testator having a mere pos- 
sibility of reverter) at the time of their 
death which can be willed or inherited, 
and upon breach of the condition the es- 
tate goes to the heirs at law of the grant- 
or. Church v. Young, 130 N.C. 8, 40 S.E. 
691 (1902). 

Possibility of Reverter Not Devisable. 
—A mere possibility of reverter cannot 
be the subject of a devise. Church v. 
Young, 130 N.C. 8, 40 S.E. 691 (1902); 
Hollowell v. Manly, 179 N.C. 262, 102 S.E. 
386 (1920). 
Where a will is susceptible to two rea- 

sonable constructions, one disposing of all 
of the testator’s property, and the other 

leaving part of the property undisposed 
of, the former construction will be adopted 
and the latter rejected, there being a pre- 
sumption against partial intestacy. Holmes 
v. York, 203 N.C. 709, 166 S.E. 889 (1932). 

Items of will disposing of real estate not 
owned by testator were held valid to the 
extent that they disposed of real and per- 

sonal property owned by the testator. 
Taylor y. Taylor, 243 N.C. 726, 92 S.E.2d 
136 (1956). 

Cited in Wachovia Bank & Trust Co. 
v. Waddell, 234 N.C. 454, 67 S.E.2d 651 
(1951); Honeycutt v. Citizens Nat’l Bank, 
242 N.C. 734, 89 S.E.2d 598 (1955). 

§ 31-41. Will relates to death of testator. — Every will shall be con- 
strued, with reference to the real and personal estate comprised therein, to speak 
and take effect as if it had been executed immediately before the death of the testa- 
tor, unless a contrary intention shall appear by the will. (1844, c. 88, s. 3; R. 
C., c. 119, s. 16; Code, s. 2141; Rev., s. 3141; C. S., s. 4165.) 

The general rule is that a will speaks 
as of the date of the death of the testator, 
and any property acquired after the mak- 
ing of a will, by reversion or otherwise, 
is subject to its terms. Ferguson v. Fergu- 
son, 225 N.C. 375, 35 S.E.2d 231 (1945). 
The general rule seems to be established 

that where a testator uses general terms, 

as “all of my estate” or “all of my lands 
or real estate,” then the devise will speak 
at the date of his death. Hines v. Mercer, 
125 N.C. 71, 34 S.E. 106 (1899). 
A will takes effect and speaks as of the 

date of the testator’s death. Wachovia Bank 
& Trust Co. v. McKee, 260 N.C. 416, 132 
S.E.2d 762 (1963). 

Will Relates Back to Death When Pro- 

2A N.C.—9 

bated and Recorded.—Once a will is ad- 
mitted to probate and recorded by the | 
clerk, it relates back to the death of the 
testator. Hargrave v. Gardner, 264 N.C. 
117, 141 S.E.2d 36 (1965). 

Exception to General Rule.—Ordinarily 
a will will be construed as though exe- 
cuted immediately prior to testator’s death, 

and it is only when the will describes a 
specific subject of gift with sufficient 
particularity to show that an object in 
existence at the date of the execution of 
the will was intended that the general rule 
is excluded. Tyer v. Meadows, 215 N.C. 
733, 3 S.E.2d 264 (1939). 
Where the testator refers to a specific 

subject of gift, with sufficient particularity 
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in the description of the specific subject 
of it, showing that an object in existence 
at the date of his will was intended, 
referring to the existing state of things at 
the date of the will and not at his death, 
then the operation of the general rule is 
excluded. The death is a prospective event, 

but the date of the will refers to actual 
conditions. Hines v. Mercer, 125 N.C. 71, 
34 S.E. 106 (1899). 

While the dispositive provisions of a 
will speak as of the death of the testator, 

in ascertaining testator’s intent the will 
must be considered in the light of the con- 
ditions and circumstances existing at the 
time it was made. Wachovia Bank & 
Trust Co. v. Green, 239 N.C. 612, 80 S.E.2d 
771 (1954). 

Section Relates to Subject Matter and 
Not to Objects of Will—rThis section, 
making the will speak from the death of 
the testator, relates to the subject matter 
of disposition only, and does not in any 
manner interfere with the construction in 
regard to the objects of the gift. Robbins 
v. Windley, 56 N.C. 286 (1857); Hines v. 
Mercer, 125 N.C. 71, 34 S.E. 106 (1899); 
Thomas v. Thomas, 258 N.C. 590, 129 

S.E.2d 239 (1963). 
This section has no retroactive effect, 

and does not apply to wills made prior to 
its enactment, though the testator dies 
subsequent to its enactment. Such wills, 
with reference to the property they de- 
vise, speak as of the date of their execu- 
tion, and not as of the date of testator’s 
death under the rule of construction pro- 
mulgated by this section. Williamson v. 
Williamson, 58 N.C. 142 (1859). 

Devise of “the Whole of My Lands” 
Passes After-Acquired Property. — A de- 
vise of “the whole of my lands” to de- 
visees, includes land acquired by the testa- 
tor after the publication of his will when 
no intention to the contrary appears. A 
subsequent clause in the will, directing 
“my other property of every kind not 
before mentioned to be sold,” refers to 
other personal property. Edwards v. War- 
ren, 90 N.C. 604 (1884). 

Date on Will Immaterial—When a writ- 
ing purporting to be a will has been duly 
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probated and thereby determined to be the 
last will of the deceased, it is effective as 
of the moment of testator’s death, and the 
date appearing on the instrument then be- 
comes immaterial. In re Marks’ Will, 259 
N.C. 326, 130 S.E.2d 673 (1963). 

Effect of Will Speaking as of Time of 
Testator’s Death. — Inasmuch as a will 
speaks as of the time of testator’s death, 
a devise by O. of her “undivided interest 
and property in the estate of the late G. 
C.” passes no such part of the distributive 
share in such estate as has been collected 
and received by O., for, immediately upon 
its payment to O., it became her property 
and ceased to be a part of the estate of 
Ga: CLAYydléttcy, oMallieli5e.N:C at ecu 
S.E. 163 (1894). 

Designation of Quantity of Land Does 
Not Prevent Operation of Rule.—Where 
a testator devised his lands south of a cer- 
tain line, “containing by estimation two 
hundred acres,” and subsequently he pur- 
chased other lands south of the line, the 
reference to the number of acres did not 
prevent the latter lands being included in 
the devise. Brown v. Hamilton, 135 N.C. 
10, 47 S.E. 128 (1904). 

Land under Contract of Purchase after 
Execution of Will—In re Champion, 45 
N.C. 246 (1853), the devise was to testa- 
tor’s wife: Item 1: “All my real estate, 
consisting of several lots in Shelby,” etc., 
and in item 2: “All of my personal estate 
of whatever nature.” After the date of the 
will he contracted. to purchase another 
tract, but had not paid for it at his death. 
It was held that his rights in the unpaid 
for land passed to his wife, on the ground 
that looking at the whole instrument, the 
intention to give the whole estate to his 
wife was manifest. Hines v. Mercer, 125 
N.C. 71, 34 S.E. 106 (1899). 

Applied in Gatling v. Gatling, 239 N.C. 
215, 79 S.E.2d 466 (1954); Wachovia Bank 
& Trust Co. v. Andrews, 264 N.C. 531, 142 
S.E.2d 182 (1965). 

Stated in Vandiford v. Vandiford, 241 
N.C. 42, 84 S.E.2d 278 (1954). 

Cited in Wright v. Wright, 198 N.C. 
754, 153 S.E. 321 (1930). 

§ 31-42. Failure of devises and legacies by lapse or otherwise.—(a) 
Devolution of Devise or Legacy to Person Predeceasing Testator. — Unless a 
contrary intent is indicated by the will, where a devise or legacy of any interest in 
property is given to a devisee or legatee who would have taken individually had 
he survived the testator, and he dies survived by issue before the testator, whether 
he dies before or after the making of the will, such devise or legacy shall pass by 
substitution to such issue of the devisee or legatee as survive the testator in all 
cases where such issue of the deceased devisee or legatee would have been an heir 
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of the testator under the provisions of the Intestate Succession Act had there been 

no will. 

(b) Devolution of Devise or Legacy to Member of Class Predeceasing Testator. 

—Unless a contrary intent is indicated by the will, where a devise or legacy of any 

interest in property is given to a devisee or legatee who would have taken as a 

member of a class had he survived the testator, and he dies survived by issue 

before the testator, whether he dies before or after the making of the will, such 

devise or legacy shall pass by substitution to such issue of the devisee or legatee as 

survive the testator in all cases where such issue of the deceased devisee or legatee 

would have been an heir of the testator under the provisions of the Intestate Suc- 

cession Act had there been no will: Provided, however, if such devisee or legatee is 

not survived by such issue, then the entire property interest therein shall devolve 

upon the remaining members of the class who survive the testator. 

(c) Devolution of Void, Revoked, Renounced or Lapsed Devises or Legacies. 

—If subsections (a) and (b) above are not applicable and if a contrary intent is 

not indicated by the will: 

(1) Where a devise or legacy of any interest in property is void, is revoked, 

is renounced, or lapses or which for any other reason fails to take ef- 

fect, such a devise or legacy shall pass 
a. Under the residuary clause of the will applicable to real prop- 

erty in case of such devise, or applicable to personal property 

in case of such legacy, or 
b. As if the testator had died intestate with respect thereto when 

there is no such applicable residuary clause ; and 

(2) Where a residuary devise or legacy is void, revoked, renounced, lapsed 

or for any other reason fails to take effect with respect to any devisee 

or legatee named in the residuary clause itself or a member of a class 

described therein, then such devise or legacy shall continue as a part 

of the residue and shall pass to the other residuary devisees or legatees 

if any; or, if none, shall pass as if the testator had died intestate with 

respect thereto. CISA ce So sets RAC, Coli) s: 7enCode; si 2142: 

Rev., s. 3142: 1919, c. 28; C. S., s. ALOR Oo lCa/ O27 Siti ael 29.5," C, 

1084 ; 1965, c. 938, s. 1.) 

Cross Reference.—As to intestate succes- 

sion, see § 29-1 et seq. 

Editor’s Note. — The 1951 amendment 

rewrote former § 31-42 to appear as this 

section and former §§ 31-42.1 and 31-42.2. 

For brief comment on the 1951 amendment, 

see 29 N.C.L. Rev. 425. 

The 1953 amendment inserted the words 

“is issue of the testator or.” 

The 1965 amendment, effective July 1, 

1965, again rewrote this section, incorpo- 

rating therein provisions similar to former 

§§ 31-42.1 and 31-42.2. Section 3 of the 

amendatory act provides: “This act shall 

apply to wills of persons who die on or 

after the effective date hereof.” In view of 

this language, former §§ 31-42, 31-42.1 and 

31-42.2 are set out in this note for the con- 

venience of the practitioner. 

Former §§ 31-42, 31-42.1 and 31-42.2.— 

§ 31-42. Unless a contrary intent is indi- 

cated by the will, where a devise of any es- 

tate not terminable at or before death of 

the devisee is given to a devisee who pre- 

deceases the testator, such devise does not 

lapse but passes to such issue of the de- 
visee as survive the testator in all cases 
where the devisee is issue of the testator 
or would have been an heir of the testator 
if the devisee had survived the testator and 
there had been no will. 

§ 31-42.1. Unless a contrary intent is 
indicated by the will, where a legacy of 
any interest in a personal property not 
terminable at or before death of the legatee 
is given to a legatee who predeceases the © 
testator, such legacy does not lapse but 
passes to such issue of the legatee as sur- 
vive the testator in all cases where the 
legatee is issue of the testator or would 
have been a distributee of the testator if 
the legatee had survived the testator and 
there had been no will. 

§ 31-42.2. Unless a contrary intent is 
indicated by the will, a legacy or devise 

to a person who predeceases the testator 

which lapses, or is revoked, or is void, or 

which for any reason fails to take effect, 

passes as follows: 

(1) Under the residuary clause in the 
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will, if there is such a clause, applicable to 
real property in case of such a devise, or 

applicable to personal property in case of 
such legacy, or 

(2) As if the testator had died intestate 
with respect thereto, when there is no such 

applicable residuary clause. 
Some of the cases in the following note 

were decided under § 31-42 as it appeared 
prior to the 1951 amendment and former 

§§ 31-42.1 and 31-42.2. 

For article on lapse, abatement and 

ademption, see 39 N.C.L. Rev. 313 (1961). 
For note concerning adopted children as is- 
sue, see 40 N.C.L. Rev. 650 (1962). 

Original Section a Copy of English 
Statute—This section, as enacted in 1844 
was a copy of the English statute upon the 
same subject. Holton v. Jones, 133 N.C. 
399, 45 S.E. 765 (1903). 

This section is not ambiguous. The 
intention of the General Assembly in its 
enactment [of original § 31-42] is expressed 
in language which leaves no room for 
judicial construction. The distinction found 
in the common law for purposes of devolu- 
tion is recognized and preserved. Farnell 

tT eotican.) 207 9 N.Cap6iiey 178m. a7 
(1935); Beach v. Gladstone, 207 N.C. 876, 
178 S.E. 546 (1935). 

Limitation Over Held to Lapse——Where 
testatrix left property in trust to her son 
for life with remainder over to his issue, 
and in the event the son should leave no 
issue, to testatrix’s brothers and _ sisters, 
and all except one of testatrix’s brothers 
and sisters predeceased her, and the sister 
who survived her died during the lifetime 
of the son, the limitation over to the 
brothers and sisters of testatrix lapsed, 
since the children of the brothers and 
sisters of testatrix who predeceased testa- 
trix did not qualify under this section, and 
no transmittable estate vested in the sis- 
ter of testatrix who died during the life- 
time of testatrix’s son. Poindexter v. 
Wachovia Bank & Trust Co., 258 N.C. 
371, 128 S.E.2d 867 (1963). 

Standing of Adopted Child. — Where a 
parent by adoption is named a legatee in 
the will of her mother, but dies prior to 
the death of her mother, the adopted child 
takes the personalty bequeathed his mother 
by adoption under this section, even though 
the adoption was subsequent to the execu- 
tion of the will, since under the provisions 
of § 48-23 the adopted child has the same 
standing as though he had been born to 
his adoptive parent at the time of the 

adoption. Headen v. Jackson, 255 N.C. 157, 
120 S.E.2d 598 (1961). 

Residuary Clause Comprises All Prop- 
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erty Not Otherwise Provided for.—It was 
intended by this section that the property 
passing by residuary clause of a will should 
comprise all the estate owned by the testa- 
tor at time of his death not otherwise 
specifically devised or provided for, and 
should include any described in a devise 
which may have lapsed, or become void 
or incapable of taking effect. Renn v. Wil- 
liams, 233 N.C. 490, 64 Sibel d e437 noo) 

Subject Matter of Void Legacy Included 
in Residuary Legacy.—A legacy which is 
void under the terms of § 31-10, which 

makes those legacies whose beneficiaries 
were attesting witnesses to the will void, 
passes under the residuary clause of the 
will. Renn v. Williams, 233 N.C. 490, 64 
S.E.2d 437 (1951). 

Devise Passing under Residuary Clause. 
—It is settled law in this jurisdiction, by 
reason of the provisions of this section, that 
where a contrary intent does not appear in 
a will, ordinarily a lapsed, void or rejected 
devise will pass under an effective residuary 
clause. Featherstone v. Pass, 232 N.C. 349, 
60 S.E.2d 236 (1950). 

Devise Not Passing under Residuary 
Clause.—Testator devised certain property 
to his sister for life, remainder to the 
county to be used as a charitable hospital, 
with further provision that if the property 
should not be so used, the county should 
forfeit the right of possession and title, and 
the property pass to testator’s heirs at law. 
It was held that upon the renunciation by 
the county after the death of the life tenant, 
the remainder passes to testator’s heirs in 
accordance with the expressed intent of 

testator, leaving no interest to pass under 
the subsequent residuary clause of the will. 
Featherstone v. Pass, 232 N.C. 349, 60 
S.E.2d 236 (1950). 

Rule as to Residuary Clause Applies 
Only in Absence of Contrary Intention.— 
A lapsed devise of lands will not fall with- 
in the residuary clause of a will, under 
this section [former § 31-42], where a con- 

trary intent appears from the construction 
of a will itself; and where the testator has 
specifically devised his lands, making ample 
provisions for his widow, and gives her, in 
the residuary clause, “all other property 
not herein specified,’ and the use of the 
word “property,” with the expression “not 
herein specified,” shows the testator’s in- 
tent that a lapsed devise of the realty 
should not fall within the residuary clause, 

but will go to the testator’s next of kin 
instead of' those of the widow or her 
devisees under her will. Howell v. Mehe- 
gan, 174 N.C. 64,.93 S.E. 438 (1917). 
And if the will expresses an intent that 
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a legacy shall not lapse in the event the 
legatee predeceases testatrix, the statutory 
provision for lapse [under former § 31-42] 
does not apply. This intent need not be 
stated in exact terms, but is to be ascer- 
tained from the four corners of the will. 
Wachovia Bank & Trust Co. v. Shelton, 229 
N.C. 150, 48 S.E.2d 41 (1948), wherein will 
showed no intent that legacy should not 
lapse upon prior death of legatee. 
No particular mode of expression is 

necessary to constitute a residuary clause 
in a will, and while the words “rest,” 
“residue,” or “remainder” are commonly 
used for the purpose, naturally placed at 
the end of the dispositive portion of the 
will, all that is required is an adequate 
designation of what has not been other- 
wise disposed of; and the fact that a pro- 
vision so operating is not spoken of in the 
will as the residuary clause is immaterial. 
Faison v. Middleton, 171 N.C. 170, 88 

S.E. 141 (1916). 
And It Is Dependent upon the Intention 

of the Testator—Whether a clause is a 
residuary clause is not dependent upon 
any particular form of expression but up- 
on the intention of the testator, and where 
a will provides that after the termination 
of a life estate that the whole estate should 
be reduced to cash and, after payment of 

certain specific bequests, distributed among 
a specific class, where the legacy of one of 
the class lapses by the death of the legatee 
prior to the testator’s death, the amount of 
such legacy is thrown into the fund for 
distribution among the class named, and 
it does not go to the next of kin of the 
legatee. Stevenson v. Wachovia Bank & 
Trust Co., 202 N.C. 92, 161 S.E. 728 (1932). 

“All of the Residue’ Embraces Person- 
alty and Realty. — General words in a 
residuary clause of a will, “all of the resi- 
due,” etc., embrace every species of prop- 

erty, whether real or personal, owned by 
the testator at his death, unless restricted 
by the context. Faison v. Middleton, 171 
N.C. 170, 88 S.E. 141 (1916). 

Construction of Residuary Clause in 
General.—In a residuary gift large enough 
in its language to comprehend residue, the 
question is, not what is included, but what 
is excluded; and one must find words 

sufficiently large, definite and distinct to 
enable him to say that some item is ex- 
cluded, so that what hitherto has pur- 
ported to be the residuary gift is reduced 

to the level of a specific gift, and ceases to 
be a residuary gift. Faison v. Middleton, 
ivan C9170, 88 9. 141) (1916). 

Construction to Prevent Intestacy.—A 
residuary clause in a will should be con- 
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strued so as to prevent an intestacy as to 

any part of the testator’s estate, unless 
there is an apparent intent to the contrary, 
plainly and unequivocally expressed in the 
writing. Faison v. Middleton, 171 N.C. 
170, 88 S.E. 141 (1916). 

Intestacy Not Favored.—No one sup- 
poses that he has failed in his intention 

to dispose of all of his property by his 
will, and the courts should endeavor to 
make out such an intention and to uphold 

the testamentary plan, so that the testa- 
tor may not, as to some of his estate, have 
died intestate. Faison v. Middleton, 171 

N.C. 170, 88 S.E. 141 (1916). 
Effect of Failure to Name Devisee.— 

There was a devise of land “to my... .” 
without naming the devisee, followed by a 
residuary clause of the will, “that all of 
the residue of my estate be sold, and if 
there should be any surplus over the pay- 
ment of debts and expenses, that such 
surplus be equally divided and paid over” 
to certain named persons. It was held, that 
the failure to name the devisee brings 
the devise within the terms of the statute 
as to void devises, or those incapable of 
taking effect, and the property devised will 
go to the residuary legatees, and not to 
the heirs at law. Faison v. Middleton, 171 
N.C. 170, 88 S.E. 141 (1916). 

Devise Failing for Misdescription. — A 
general residuary bequest carries lapsed 
and void legacies, and property which is 
the subject of a devise which fails by rea- 
son of a misdescription. Faison v. Mid- 

dleton, 171 N.C. 170, 88 S.E. 141 (1916). 
Subject Matter of Void Legacy Included 

in Residuary Legacy.—Under the provi- 
sions of this section [former § 31-42], the 
property which is the subject matter of a 
void legacy, is included within the residuary 
legacy provided by the will, and should 
be delivered by the executor to the resid- 
uary legatees. Wilmington Say. & Trust 

Cosive Covywatiy 208 4N:Cx 2365 180 “S-E2-87 
(1935). 
Lapse of Shares of Some of Residuary 

Legatees.—Where the testator has named 
several beneficiaries in a residuary clause, 
and it appears upon the face of the will 
that several of these names have been run 
through with a pen, and the intention of 
the testator to revoke has been estab- 
lished, the beneficiaries whose names have 

been thus erased take nothing, and the 
whole estate, under the residuary clause, 
goes to the others therein named together 
with such legacies as may have lapsed. 

Barfield v. Carr, 169 N.C. 574, 86 S.E. 
498 (1915). 

Legacy Not Lapsed by Fact That Leg- 
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atee Predeceased Testator.—In Beach v. 

Gladstone, 207 N.C. 876, 178 S.E. 546 
(1935), a judgment that a legacy did not 

lapse by reason of fact that legatee prede- 

ceased testator is affirmed, it appearing 

that legatee would have been distributee 

of testator had she survived him. 
Who Are Distributees.—A distributee is 

a person who has the right under the 

statute of distribution to a share in the 

surplus estate of an intestate; one entitled 

to take a share of an estate of a decedent, 

under the statute of distribution; one to 

whom something has to be distributed in 
the division of an estate; a person upon 

whom personal property devolves by act 
of law in cases of intestacy. The deter- 

minative criterion is the right to share in 

the distribution of the personal estate of 
the intestate. Those who take by succes- 
sion the estate of a person who dies in- 

testate are named and defined in § 28-149 

[now § 29-1 et seq.]. Wachovia Bank & 
Trust Co. v. Shelton, 229 N.C. 150, 48 

S.E.2d 41 (1948). 
Must Be Determined as of Date of Death 

of Testatrix—Who would have been dis- 
tributees of the estate had the testatrix died 
intestate must be determined as of the date 
of her death and not as of the date of the 
execution of her will. Wachovia Bank & 
Trust Co. v. Shelton, 229 N.C. 150, 48 

S.E.2d 41 (1948). 
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Wife Surviving Testator Not Heir at 

Law but Distributee—Where the owner 

of real and personal property executed a 

will devising and bequeathing all his prop- 

erty, both real and personal, to his wife, 

the collateral heirs at law of the testator 

are entitled to the real property, the de- 

vise to the wife having lapsed by reason 

of her prior death, and the provisions of 

this section, not applying to prevent such 

lapse of the devise, since the wife would 

not have been an heir at law of testator 

had she survived him, but the children of 

the wife by a prior marriage are entitled 

to the personalty, since the wife would 

have been a distributee of the personal 

estate of her husband had she survived 

him, and this section providing that in 

such case the legacy should not lapse, but 

should go to the surviving issue of the 

legatee, the statute clearly recognizing 

the distinction between real and personal 

property for the purposes of devolution. 

Farnell v. Dongan, 207 N.C. 611, 178 S.E. 

77 (1935). 
Where a wife dies leaving her husband 

but no issue he is her sole distributee, and 
her collateral kin are not entitled to share 

in the estate and are not “distributees.” 

Wachovia Bank & Trust Co. v. Shelton, 

929 N.C. 150, 48 S.E.2d 41 (1948). 

§§ 31-42.1, 31-42.2: Repealed by Session Laws 1965, c. 938, s. 2, effective 

July 1, 1965. 
Cross Reference. — For similar provi- 

sions, see § 31-42. 

§ 31-43. General gift by will an execution of power of appointment. 

—A general devise of the real estate of the testator, or of his real estate in any 

place or in the occupation of any person mentioned in the will, or otherwise de- 

scribed in a general manner, shall be construed to include any real estate, or any 

real estate to which such description shall extend, as the case may be, which 

he may have power to appoint in any manner he may think proper; and shall 

operate as an execution of such power, unless a contrary intention shall appear 

by the will; and in like manner a bequest of the personal estate of the testa- 

tor, or any bequest of personal property, described in a general manner, shall be 

construed to include any personal estate, or any personal estate to which such 

description shall extend, as the case may be, which he may have power to ap- 

point in any manner he may think proper, and shall operate as an execution of 

such power, unless a contrary intention shall appear by the will. (1844, c. 88, 

s.5;R.C.,c. 119, s. 8; Code, s. 2143; Rev., s. 3143: C. S., s. 4167.) 

Cross Reference.—See § 31-4. 

Editor’s Note. — For article on estate 

planning and powers of appointment, see 

30 N.C.L. Rev. 225 (1953). 

Conveyance in General Terms. — 

Whether a conveyance of property in gen- 

eral terms or by general description con- 

stitutes a valid exercise of a power of ap- 

pointment is governed by this section in 
respect to the exercise of such power by 
will. Schaeffer v. Haseltine, 228 N.C. 484, 
46 S.E.2d 463 (1948). 

Intent Manifested by Entire Will.— 

Where the execution by will of a power 
is not exercised in express terms by ref- 
erence to the power or the subject, a 
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construction must be given by looking to 
the whole instrument and giving effect to 
the intent therein manifested. Johnston v. 
Knight, 117 N.C. 122, 23 S.E. 92 (1895); 

Walsh v. Friedman, 219 N.C. 151, 13 S.E.2d 
250 (1941). 

Residuary Devise Executes Power Un- 
less Contrary Intention Shown.—Unless 
there is something to show a contrary in- 
tention on the part of a testator, a gen- 
eral residuary devise will operate as an 
execution of a power to dispose of prop- 
erty by will. Johnston v. Knight, 117 N.C. 
122, 23 S.E. 92 (1895); Walsh v. Friedman, 

Cu. 31. WiLtts—ConstrucTION § 31-47 

Where the donee of a power to dispose 
of property by will to certain persons de- 

vises the property to such persons by a 
residuary clause, without referring to the 
power, the devise will be considered an 
intentional and not an accidental exercise 
of the power. Johnston v. Knight, 117 N.C. 
122, 23 S.E. 92 (1895). 

Valid Exercise of Power.—Will held a 
valid exercise of power of appointment 
under this section, there being nothing in 
the will to indicate any contrary intent. 
Schaeffer v. Haseltine, 228 N.C. 484, 46 
S.F.2d 463 (1948). 

219 N.C. 151, 13 S.E.2d 250 (1941). 

§ 31-44: Repealed by Session Laws 1951, c. 762, s. 2. 

§ 31-45: Rewritten and renumbered as § 31-5.5 by Session Laws 1953, c. 
1098, s. 7. 

§ 31-46. Validity of will; which laws govern.—A will is valid if it meets 
the requirements of the applicable provisions of law in effect in this State either 
at the time of its execution or at the time of the death of the testator. (1953, c. 
1098, s. 14.) 

ARTICLE 8. 

Devise or Bequest to Trustee of an Existing Trust. 

§ 31-47. Devise or bequest to trustee of an existing trust.—A devise 
or bequest in a will duly executed pursuant to the provisions of this chapter 
may be made in form or substance to the trustee of a trust established in writ- 
ing prior to the execution of such will. Such devise or bequest shall not be in- 
valid because the trust is amendable or revocable or both by the settlor or any 
other person or persons; nor because the trust instrument or any amendment 
thereto was not executed in the manner required for wills, nor because the trust 
was amended after execution of the will. Unless the will provides otherwise, such 
devise or bequest shall operate to dispose of property under the terms of the trust 
as they appear in writing at the testator’s death and the property shall not be 
deemed held under a testamentary trust. An entire revocation of the trust prior 
Bee testator’s death shall invalidate the devise or bequest. (1955, c. 388; 1957, 
C73, 5:.1.) 
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Sec. 
31A-1. Acts barring rights of spouse. 

Chapter 31A. 

Acts Barring Property Rights. 

Article 1. Sec. 
31A-7. Reversions and vested remainders. 

31A-8. Contingent remainders and execu- 

tory interests. 

31A-9. Divesting of interests in property. 

Rights of Spouse. 

Article 2. 31A-10. Powers of appointment and revo- 

Parents cation. 

7 £aigry 31A-11. Insurance benefits. 

31A-2. Acts barring rights of parents. 31A-12. Persons acquiring from slayer pro- 

: tected. 
Article 3. ; 

Willful and Unlawful Killing of Article 4. 
Decedent. General Provisions. 

31A-3. Definitions. 31A-13. Record determining slayer admis- 

31A-4. Slayer barred from testate or intes- sible in evidence. 

tate succession and other rights. 31A-14. Uniform Simultaneous Death Act 

31A-5. Entirety property. not applicable. 

31A-6. Survivorship property. 31A-15. Chapter to be broadly construed. 

ArtTIcLe 1. 

Rights of Spouse. 

§ 31A-1. Acts barring rights of spouse.—(a) The following persons 

shall lose the rights specified in subsection (b) of this section: 

(1) A spouse from whom or by whom an absolute divorce or marriage an- 

nulment has been obtained or from whom a divorce from bed and 

board has been obtained; or 

(2) A spouse who voluntarily separates from the other spouse and lives 

in adultery and such has not been condoned; or 

(3) A spouse who wilfully and without just cause abandons and refuses to 

live with the other spouse and is not living with the other spouse 

at the time of such spouse’s death; or 

(4) A spouse who obtains a divorce the validity of which is not recognized 

under the laws of this State; or 

(5) A spouse who knowingly contracts a bigamous marriage. 

(b) The rights lost as specified in subsection (a) of this section shall be as 

follows: 
(1) All rights of intestate succession in the estate of the other spouse; 

(2) All right to claim or succeed to a homestead in the real property of 

the other spouse ; 
(3) All right to dissent from the will of the other spouse and take either 

the intestate share provided or the life interest in lieu thereof; 

(4) All right to any year’s allowance in the personal property of the other 

spouse ; 
(5) All right to administer the estate of the other spouse; and 

(6) Any rights or interests in the property of the other spouse which by a 

settlement before or after marriage were settled upon the offending 

spouse solely in consideration of the marriage. 

(c) Any act specified in subsection (a) of this section may be pleaded in bar 

of any action or proceeding for the recovery of such rights, interests or estate 

as set forth in subsection (b) of this section. 
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(d) The spouse not at fault may sell and convey his or her real and personal 
property without the joinder of the other spouse, and thereby bar the other spouse 
of all right, title and interest therein in the following instances: 

(1) During the continuance of a separation arising from a divorce from 
bed and board as specified in subsection (a) (1) of this section, or 

(2) During the continuance of a separation arising from adultery as speci- 
fied in subsection (a) (2) of this section, or during the continuance 
of a separation arising from an abandonment as specified in subsec- 
tion (a) (3) of this section, or 

(3) When a divorce is granted as specified in subsection (a) (4) of this 
section, or a bigamous marriage contracted as specified in subsection 
(a) (5) of this section. (1961; ¢. 210, s. 1; 1965, c. 850.) 

Cross Reference.— As to acts barring 
reciprocal property rights of husband and 
wife, see §§ 52-19 to 52-21. 

Editor’s Note.—The act adding this chap- 
ter was effective as of Oct. 1, 1961. 

The 1965 amendment substituted “with- 
out the joinder of the other spouse” for 
“as if such person were unmarried” near 
the beginning of subsection (d). 

For article discussing this chapter, sec- 
tion by section, see 40 N.C.L. Rev. 175 
(1962). 

Failure to Provide Support Tantamount 

to Abandonment.— Where the husband 
made his wife leave, or where she had to 
leave because he would not give her any- 
thing to eat, it was held that his conduct 
amounted to abandonment. High v. Bailey, 
107 N.C. 70, 12 S.E. 45 (1890), construing 
former § 28-12. 

Cited in In re Estate of Perry, 256 N.C. 
65, 123 S.E.2d 99 (1961); Durham Bank & 
Drust Coz) v.. Pollard, (256. N.C: . 7%, 1123 
S.E.2d 104 (1961); Brinson v. Brinson, 334 
F.2d 155 (4th Cir. 1964). 

ARTICLE 2. 

Parents. 

§ 31A-2. Acts barring rights of parents.—Any parent who has wilfully 
abandoned the care and maintenance of his or her child shall lose all right to in- 
testate succession in any part of the child’s estate and all right to administer the 
estate of the child, except— 

(1) Where the abandoning parent resumed its care and maintenance at 
least one year prior to the death of the child and continued the same 
until its death; or 

(2) Where a parent has been deprived of the custody of his or her child 
under an order of a court of competent jurisdiction and the parent 
has substantially complied with all orders of the court requiring con- 
tribution to the support of the child. (1961, c. 210, s. 1.) 

Applied in In re Peacock, 261 N.C. 749, 
136 S.E.2d 91 (1964). 

ARTICLE 3. 

Wilful and Unlawful Killing of Decedent. 

§ 81A-3. Definitions.—As used in this article, unless the context other- 
wise requires, the term— 

(1) “Decedent” means the person whose life is taken by the slayer as de- 
fined in subdivision (3). 

(2) “Property” means any real or personal property and any right or in- 
terest therein. 

(3) “Slayer” means 
a. Any person who by a court of competent jurisdiction shall have 

been convicted as a principal or accessory before the fact of 
the wilful and unlawful killing of another person; or 
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b. Any person who shall have entered a plea of guilty in open 

court as a principal or accessory before the fact of the wilful 
and unlawful killing of another person; or 

c. Any person who, upon indictment or information as a principal 

or accessory before the fact of the wilful and unlawful killing 

of another person, shall have tendered a plea of nolo con- 

tendere which was accepted by the court and judgment en- 

tered thereon; or 
d. Any person who shall have been found in a civil action or pro- 

ceeding brought within one year after the death of the de- 

cedent to have wilfully and unlawfully killed the decedent or 
procured his killing, and who shall have died or committed 
suicide before having been tried for the offense and before the 
settlement of the estate. (1961, c. 210, s. 1.) 

Acquittal of Murder Avoids Forfeiture. 
—A plea by widow that she has been ac- 
quitted of the murder of her husband states 
a complete defense to the claim that she 

has forfeited her property rights as his 
widow. McMichael v. Proctor, 243 N.C. 
479, 91 S.E.2d 231 (1956), decided under 
former § 28-10. 

§ 31A-4. Slayer barred from testate or intestate succession and 

other rights.—The slayer shall be deemed to have died immediately prior to 
the death of the decedent and the following rules shall apply: 

(1) The slayer shall not acquire any property or receive any benefit from 

the estate of the decedent by testate or intestate succession or by 

common law or statutory right as surviving spouse of the decedent. 

(2) Where the decedent dies intestate as to property which would have 

passed to the slayer by intestate succession, such property shall pass 

to others next in succession in accordance with the applicable pro- 
vision of the Intestate Succession Act. . 

(3) Where the decedent dies testate as to property which would have 
passed to the slayer pursuant to the will, such property shall pass as 
if the decedent had died intestate with respect thereto, unless other- 
wise disposed of by the will 

Where a husband has taken out a policy 
of life insurance on his own life with his 
wife as beneficiary and has feloniously 
killed his wife and then himself, under this 
section [former § 28-10], his heirs may 
not claim under him the proceeds of the 
policy, since the law will not allow a man 
or those claiming under him to benefit by 
his own wrong, and the proceeds of the 
policy are descendible to the next of kin 
of the wife and not to the husband’s heirs 
at law. Parker v. Potter, 200 N.C. 348, 157 

S.E. 68 (1931). 
Heir Murdering Ancestor Excluded from 

. (1961, c. 210, s. 1.) 
Beneficial Interest in Estate.— The fact 
that this [former § 28-10] and other other 
sections forfeiting a murderer’s interest in 
the estate of his victim apply only to the 
relation of husband and wife does not de- 
prive equity of the power of excluding an 
heir who has murdered his ancestor from 
all beneficial interest in the estate of his 
victim. Garner v. Phillips, 229 N.C. 160, 47 
S.E.2d 845 (1948). For suggested revisal 
of this section and related statutes, see 26 

NIG@lE Rev.n23e2- 

Former Law. — See Owens v. Owens, 
100 N.C. 240, 6 S.E. 794 (1888). 

§ 31A-5. Entirety property.—Where the slayer and decedent hold prop- 

erty as tenants by the entirety: 

(1) If the wife is the slayer, one half of the property shall pass upon the 

death of the husband to his estate, and the other one half shall be 

held by the wife during her life, subject to pass upon her death to 
the estate of the husband; and 

(2) If the husband is the slayer, he shall hold all of the property during 
his life subject to pass upon his death to the estate of the wife. (1961, 
c. 210 Rsk) 

202 



§ 31A-6 Cu. 31A. Acts BARRING Property RIGHTS § 31A-10 

§ 31A-6. Survivorship property.—(a) Where the slayer and the dece- 
dent hold property with right of survivorship as joint tenants, joint owners, joint 
obligees or otherwise, the decedent’s share thereof shall pass immediately upon 
the death of the decedent to his estate, and the slayer’s share shall be held by the 
slayer during his lifetime and at his death shall pass to the estate of the dece- 
dent. During his lifetime, the slayer shall have the right to the income from his 
share of the property subject to the rights of creditors of the slayer. 

(b) Where three or more persons, including the slayer and the decedent, hold 
property with right of survivorship as joint tenants, joint owners, joint obligees 
or otherwise, the portion of the decedent’s share which would have accrued to 
the slayer as a result of the death of the decedent shall pass to the estate of the 
decedent. If the slayer becomes the final survivor, one half of the property then 
held by the slayer shall pass immediately to the estate of the decedent, and upon 
the death of the slayer the remaining interest of the slayer shall pass to the es- 
tate of the decedent. During his lifetime the slayer shall have the right to the 
income from his share of the property subject to the rights of creditors of the 
mayer, (1961) c. 210, s: T°) 

§ 31A-7. Reversions and vested remainders. — (a) Where the slayer 
holds a reversion or vested remainder in property subject to a life estate in the 
decedent and the slayer would have obtained the right of present possession upon 
the death of the decedent, such property shall pass to the estate of the decedent 
during the period of the life expectancy of the decedent. 

(b) Where the slayer holds a reversion or vested remainder in property sub- 
ject to a life estate in a third person which is measured by the life of the dece- 
dent, such property shall remain in the possession of the third person during the 
period of the life expectancy of the decedent. (1961, c. 210, s. 1.) 

§ 31A-8. Contingent remainders and executory interests.—As to any 
contingent remainder or executory or other future interest held by the slayer 
subject to become vested in him or increased in any way for him upon the condi- 
tion of the death of the decedent : 

(1) If the interest would not have become vested or increased if he had 
predeceased the decedent, he shall be deemed to have so predeceased 

the decedent; but 
(2) In any case, the interest shall not be vested or increased during the 

period of the life expectancy of the decedent. (1961, c. 210, s. 1.) 

§ 31A-9. Divesting of interests in property. — Where the slayer holds 
any interest in property, whether vested or not, subject to be divested, diminished 
in any way or extinguished if the decedent survives him or lives to a certain age, 
such interest shall be held by the slayer during his lifetime or until the decedent 
would have reached such age but shall then pass as if the decedent had died im- 
mediately after the death of the slayer or the reaching of such age. (1961, c. 
210ns. 1.) 

§ 31A-10. Powers of appointment and revocation.—(a) As to any 
exercise in the will of the decedent of a power of appointment in favor of the 
slayer, the slayer shall be deemed to have predeceased the decedent and the 
slayer shall not acquire any property or receive any benefit by virtue of such ap- 
pointment and the appointed property shall pass in accordance with the appli- 
cable lapse statute, if any. 

(b) Property held either presently or in remainder by the slayer subject to be 
divested by the exercise by the decedent of a power of revocation or a general 
power of appointment shall pass to the estate of the decedent; and property so 
held by the slayer subject to be divested by the exercise by the decedent of a 
power of appointment to a particular person or persons or to a class of persons 
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shall pass to such person or persons or in equal shares to the members of such 

class of persons, exclusive of the slayer. (1961, c. 210, s. 1.) 

§ 31A-11. Insurance benefits.—(a) Insurance and annuity proceeds pay- 

able to the slayer: 

(1) As the beneficiary or assignee of any policy or certificate of insurance 
on the life of the decedent, or 

(2) In any other manner payable to the slayer by virtue of his surviving the 

decedent, shall be paid to the person or persons who would have been 
entitled thereto as if the slayer had predeceased the decedent. 

(b) If the decedent is beneficiary or assignee of any policy or certificate of 

insurance on the life of the slayer, the proceeds shall be paid to the estate of the 

decedent upon the death of the slayer, unless the policy names some person other 
than the slayer or his estate as alternative beneficiary. 

(c) Any insurance or annuity company making payment according to the terms 

of its policy or contract shall not be subjected to additional liability by the terms 

of this chapter if such payment or performance is made without notice of cir- 

cumstances tending to bring it within the provisions of this chapter. (1961, c. 

2104s) 

§ 31A-12. Persons acquiring from slayer protected.—The provisions 

of this chapter shall not affect the right of any person who, before the interests 

of the slayer have been adjudicated, acquires from the slayer for adequate con- 

sideration property or an interest therein which the slayer would have received 

except for the terms of this chapter, provided the same is acquired without notice 

of circumstances tending to bring it within the provisions of this chapter; but 

all consideration received by the slayer shall be held by him in trust for the 

persons entitled to the property under the provisions of this chapter, and the 

slayer shall also be liable both for any portion of such consideration which he 

may have dissipated, and for any difference between the actual value of the 

property and the amount of such consideration. (1961, c. PMA ccd bg 

ARTICLE 4. 

General Provisions. 

§ 31A-13. Record determining slayer admissible in evidence.—The 

record of the judicial proceeding in which the slayer was determined to be such, 

pursuant to § 31A-3 of this chapter, shall be admissible in evidence for or against 

a claimant of property in any civil action arising under this chapter. (1961, c. 

Zi Oees 215) 
Cited in Durham Bank & Trust Co. v. 

Pollard, 256° N.C. 77; 123. 9S.E-2d 104 

(1961). 

§ 31A-14. Uniform Simultaneous Death Act not applicable.—The 

Uniform Simultaneous Death Act, G.S. 28-161.1 through 28-161.7, shall not 

apply to cases governed by this chapter. (1961, c. 210, s. 1.) 

§ 31A-15. Chapter to be broadly construed.—This chapter shall not 

be considered penal in nature, but shall be construed broadly in order to effect 

the policy of this State that no person shall be allowed to profit by his own wrong. 

As to all acts specifically provided for in this chapter, the rules, remedies, and 

procedures herein specified shall be exclusive, and as to all acts not. specifically 

provided for in this chapter, all rules, remedies, and procedures, if any, which 

now exist or hereafter may exist either by virtue of statute, or by virtue of the 

inherent powers of any court of competent jurisdiction, or otherwise, shall be 

applicable. (1961, c. 210, s. 1.) 
Quoted in Durham Bank & Trust Co. v. (1961); Brinson v. Brinson, 334 F.2d 155 

Pollard, 256 N.C. 77, 123 S.E.2d 104 (4th Cir. 1964). 
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Chapter 32. 

Fiduciaries. 

Article 1. Article 2. 

Uniform Fiduciaries Act. Security Transfers. 
Sec Sec. 
32-1. Short title. 32-14. Definitions. 

32-2. Definition of terms. 32-15. Registration in the name of a fidu- 

32-3. Application of payments made to ciary. 

fiduciaries. 32-16. Assignment by a fiduciary. 

32-4. Registration of transfer of securi- 32-17. Evidence of appointment or in- 

ties held by fiduciaries. cumbency. 

32-5. Transfer of negotiable instrument 2-18. Adverse claims. 

by fiduciary. 2-19. Nonliability of corporation and 

32-6. Check drawn by fiduciary payable transfer agent. 

to third person. 32-20. Nonliability of third persons. 

32-7. Check drawn by and payable to fi- 32-21. Territorial application. 

duciary. 32-22. Tax obligations. 

32-8. Deposit in name of fiduciary as 32-23. Uniformity of interpretation. 

such. 32-24. Short title. 

32-9. Deposit in name of principal. Reticle 3. 

32-10. Deposit in fiduciary’s personal ac- 
count. Powers of Fiduciaries. 

32-11. Deposit in names of two or more 32-25. Definition. 

trustees. 32-26. Incorporation by reference of pow- 

32-12. Cases not provided for in article. ers enumerated in § 32-27; restric- 

32-13. Uniformity of interpretation. tion on exercise of such powers. 

. Powers which may be incorporated 
by reference in trust instrument. 

ARTICLE 1. 

Uniform Fiduciaries Act. 

32-1. Short title —This article may be cited as the Uniform Fiduciaries 

Act 1923,'c. 89, 5. 14; CS. s. 1864(d); 1963, 'c, 628,.s, 2.) 

Cross References.—For provisions as to 
investment securities under the Uniform 
Commercial Code, see §§ 25-8-101 to 25-8- 
406. As to removal of fiduciaries who can- 

not be found, see § 28-118.1. 

Editor’s Note.—This article contains §§ 
32-1 through 32-13. 

The 1965 amendment substituted “arti- 

cle” for “chapter.” 
Prior Law.—The cases cited in this note 

were decided prior to the enactment of 
the statute codified as this article. As to 
pledge or sale of trust assets as security 
for or in payment of fiduciary’s own debt, 
see Powell v. Jones, 36 N.C. 337 (1841); 

Lockhart v. Phillips, 36 N.C. 342 (1841); 

Exum y. Bowden, 39 N.C. 281 (1846); 
Gray v. Armistead, 41 N.C. 74 (1849); 
Bradshaw v. Simpson, 41 N.C. 243 (1849); 
Wilson v. Doster, 42 N.C. 231 (1851); 

Hendrick v. Gidney, 114 N.C. 543, 19 S.E. 
598 (1894). As to rights and_ liabilities 

where a party united with fiduciary in a 
breach of trust or circumstances put him 
on guard, see Buning v. Ricks, 22 N.C. 
130 (1838); Dancy v. Duncan, 96 N.C. 

111, 1 S.E. 455 (1887). As to purchaser of 
legal title as trustee for cestui que trust, 
see Maples v. Medlin, 5 N.C. 220 (1809). 

§ 32-2. Definition of terms.—(a) In this article unless the context or sub- 

ject matter otherwise requires: 

“Bank” includes any person or association of persons, whether incorporated or 

not, carrying on the business of banking. 

“Fiduciary” includes a trustee under any trust, expressed, implied, resulting 

or constructive, executor, administrator, guardian, conservator, curator, receiver, 
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trustee in bankruptcy, assignee for the benefit of creditors, partner, agent, officer 

of a corporation, public or private, public officer, or any other person acting in 

a fiduciary capacity for any person, trust or estate. 

“Person” includes a corporation, partnership, or other association, or two or 

more persons having a joint or common interest. 

“Principal” includes any person to whom a fiduciary as such owes an obliga- 

tion. 

(b) A thing is done “in good faith” 

it is in fact done honestly, whether it be 

1-4C, S..s1864(e) ; 1965, °c1628, <2.) 
Cross Reference. — As to what consti- 

tutes business of banking, see § 53-1. 

Editor’s Note. — The 1965 amendment 

substituted “article” for “chapter.” 

within the meaning of this article when 

done negligently or not. (1923, c. 85, s. 

Quoted in Maryland Cas. Co. v. Bank 

of Charlotte, 340 F.2d 550 (4th Cir. 1965). 

Cited in Allen v. Currie, 254 N.C. 636, 

119 S.E.2d 917 (1961). 

§ 32-3. Application of payments made to fiduciaries.—A person who 

in good faith pays or transfers to a fiduciary any money or other property, which 

the fiduciary as such is authorized to receive, is not responsible for the proper 

application thereof by the fiduciary ; and any right or title acquired from the 

fiduciary in consideration of such payment or transfer is not invalid in con- 

sequence of a misapplication by the fiduciary. (1923, c. 85, s. 2; C. S., s. 1864 (f).) 

Editor’s Note. — It was stated in 1 

N.C.L. Rev. 291, that this section accords 

with Tyrrell v. Morris, 21 N.C. 559 (1837); 

Gray v. Armistead, 41 N.C. 74 (1849), and 

Kadis v. Weil, 164 N.C. 84, 80 S.E. 229 

(1913), unless a change results from the 

elimination by the definition of “fiduciary” 

in § 32-2 of certain distinctions formerly 

recognized between some classes of fidu- 

ciaries. See Exum v. Bowden, 39 N.C. 281 

(1846). 

§ 32-4. Registration of transfer of securities held by fiduciaries.— 

If a fiduciary in whose name are regis 

securities of any corporation, public or 
tered any shares of stock, bonds or other 

private, or company or other association, 

or of any trust, transfers the same, such corporation or company or other associa- 

tion, or any of the managers of the trust, or its or their transfer agent, is not 

bound to inquire whether the fiduciary is committing a breach of his obligation 

as fiduciary in making the transfer, or to see to the performance of the fiduciary 

obligation, and is liable for registering such transfer only when registration of 

the transfer is made with actual knowledge that the fiduciary is committing a 

breach of his obligation as fiduciary in making the transfer, or with knowledge 

of such facts that the action in registering the transfer amounts to bad faith. 

(1923, c. 85, s. 3; C. S., s. 1864 (g).) 
Editor’s Note—This section appears to 

change the rule of Baker v. Atlantic Coast 

Line R.R., 173 N.C. 365, 92 S.E. 170 

(1917), which required a corporation be- 

fore registering a transfer of stock held in 

the name of a fiduciary as such, to inquire 

whether the fiduciary was committing a 

breach of trust in making the transfer. 1 

N.C.L. Law Rev. 291. 

Ground for actionable negligence in the 

transfer of stocks is greatly narrowed by 

this section. Carolina Tel. & Tel. Co. v. 

Johnson, 168 F.2d 489 (4th Cir. 1948). 

Corporation Not Negligent. — In action 

for negligence in registering transfer of 

wards’ stock, which was registered in 

guardian’s name, this section was a de- 

fense where corporation had no “actual 

knowledge” either of the commission by 

the fiduciary of a breach of his obligation 

or of facts revealing bad faith in the trans- 

fer. Carolina Tel. & Tel. Co. v. Johnson, 

168 F.2d 489 (4th Cir. 1948). 

Insistence by corporation upon a 

further decree was not a requisite of dili- 

gence where decree authorized guardian to 

partition stock and retain his wards’ por- 

tion either in shares or money, and the 

corporation might with reason have be- 
lieved the guardian was thereby entitled to 

reduce his wards’ shares to cash. Caro- 

lina Tel. & Tel. Co. v. Johnson, 168 F.2d 

489 (4th Cir. 1948). 

§ 32-5. Transfer of negotiable instrument by fiduciary.—lIf any nego- 

tiable instrument payable or indorsed to a fiduciary as such is indorsed by a 

208 



§ 32-6 Cu. 32. FIpuciARIES § 32-6 

fiduciary, or if any negotiable instrument payable or indorsed to his principal 
is indorsed by a fiduciary empowered to indorse such instrument on behalf of 
his principal, the indorsee is not bound to inquire whether the fiduciary is com- 
mitting a breach of his obligation as fiduciary in indorsing or delivering the in- 
strument, and is not chargeable with notice that the fiduciary is committing a 
breach of his obligation as fiduciary unless he takes the instrument with actual 
knowledge of such breach or with knowledge of such facts that his action in taking 
the instrument amounts to bad faith. If, however, such instrument is transferred 
by the fiduciary in payment of or as security for a personal debt of the fiduciary 
to the actual knowledge of the creditor, or is transferred in any transaction known 
by the transferee to be for the personal benefit of the fiduciary, the creditor or 
other transferee is liable to the principal if the fiduciary in fact commits a breach 
of his obligation as fiduciary in transferring the instrument. (1923, c. 85, s. 4; C. 
S., s. 1864(h).) 

Editor’s Note.—North Carolina, prior to 
enactment of the Uniform Commercial 
Code, followed the uniform application of 
the N.I.L. See Setzer v. Deal, 135 N.C. 

v. Toxaway Hotel Co., 162 N.C. 346, 78 
S.E. 224 (1913); Smathers & Co. v. Tox- 
away Hotel Co., 167 N.C. 469, 83 S.E. 844 
(1914). And see 1 N.C.L. Rev. 291. 

428, 47 S.E. 466 (1904); Smathers & Co. 

§ 32-6. Check drawn by fiduciary payable to third person. — lf a 
check or other bill of exchange is drawn by a fiduciary as such, or in the name 
of his principal by a fiduciary empowered to draw such instrument in the name 
of his principal, the payee is not bound to inquire whether the fiduciary is com- 
mitting a breach of his obligation as fiduciary in drawing or delivering the in- 
strument, and is not chargeable with notice that the fiduciary is committing a 
breach of his obligation as fiduciary unless he takes the instrument with actual 
knowledge of such breach or with knowledge of such facts that his action in tak- 
ing the instrument amounts to bad faith. If, however, such instrument is payable 
to a personal creditor of the fiduciary and delivered to the creditor in payment of 
or as security for a personal debt of the fiduciary to the actual knowledge of 
the creditor, or is drawn and delivered in any transaction known by the payee to 
be for the personal benefit of the fiduciary, the creditor or other payee is liable 
to the principal if the fiduciary in fact commits a breach of his obligation as fi- 
duciary in drawing or delivering the instrument. (1923, c. 85, s. 5; C. S., s. 
1864(1).) 

Section Illustrates General Rule of Lia- 
bility—The history of this provision indi- 
cates that it was intended to illustrate the 
general rule of liability rather than to 
create an exception to it. Maryland Cas. 
Co. v. Bank of Charlotte, 340 F.2d 550 
(4th Cir. 1965). 

Payee’s Liability—For the payee to be- 
come liable under this section it must be 
found either that it had actual knowledge 
of the misappropriation or that it acted in 
bad faith. Maryland Cas. Co. v. Bank of 
Charlotte, 340 F.2d 550 (4th Cir. 1965). 

Contributory Negligence of Principal— 
Liability is based on payee’s conscious 
conduct or “bad faith’ and contributory 
negligence of principal would not negate 
such fault. Maryland Cas. Co. v. Bank of 
Charlotte, 340 F.2d 550 (4th Cir. 1965). 

Test for Determining Bad Faith. — In 
determining “bad faith” courts ask whether 
it was “commercially” unjustifiable for 
the payee to disregard and refuse to learn 

facts readily available. Maryland Cas. Co. 
v. Bank of Charlotte, 340 F.2d 550 (4th 
Cir. 1965). 

Bad faith in taking commercial paper 
does not necessarily involve furtive mo- 
tives, for it exists when the creditor has 

notice of facts which, if unexplained, would 
show that he was taking the property of 
one who owed him nothing, in payment of 
a claim that he held against someone else. 
Maryland Cas. Co. v. Bank of Charlotte, 
340 F.2d 550 (4th Cir. 1965). 

When Remaining Passive Is Bad Faith. 
—At some point, obvious circumstances 
become so cogent that it is “bad faith” to 
remain passive. Maryland Cas. Co. v. 
Bank of Charlotte, 340 F.2d 550 (4th Cir. 
1965). 

Neither criminal fraud nor downright 
corruption is an essential ingredient of le- 
gal “bad faith.” Maryland Cas. Co. v. Bank 
of Charlotte, 340 F.2d 550 (4th Cir. 1965). 
Agreement Protecting Bank Void When 
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Bank Acts in Bad Faith.—Any agreement 
protecting a bank from liability for assist- 
ing a fiduciary in a misappropriation when 
the bank acts in “bad faith” or with “ac- 
tual knowledge” of the fiduciary’s breach 
is void. Maryland Cas. Co. v. Bank of 
Charlotte, 340 F.2d 550 (4th Cir. 1965). 

Fact That Bank Is Designated Payee 
Not Enough to Attribute “Actual Knowl- 
edge” or “Bad Faith.”—The bank is not 
liable for cashing the first check in the 
series and paying the proceeds to the fidu- 
ciary, since the mere fact that the bank 

was designated as payee was not enough 
to attribute to it either “actual knowledge” 
or “bad faith,” but it did act in “bad faith,” 
even if it lacked “actual knowledge,’ when 
it received the second check in the series 
and credited the proceeds to the fiduciary’s 
debt. Maryland Cas. Co. v, Bank of Char- 
lotte, 340 F.2d 550 (4th Cir. 1965). 

“Actual knowledge” means express fac- 
tual information that funds are being used 
for private purposes. Maryland Cas. Co. 
v. Bank of Charlotte, 340 F.2d 550 (4th 
Cir. 1965). 

The crediting of checks to fiduciary’s 
private debts constitutes either “actual 
knowledge” or “bad faith.” Maryland Cas. 
Co. v. Bank of Charlotte, 340 F.2d 550 
(4th Cir. 1965). 
While a bank may have acted innocently 

in cashing a first check, it lost this inno- 
cence when a second check was received 
and used to pay fiduciary’s personal obli- 
gation. Maryland Cas. Co. v. Bank of 
Charlotte, 340 F.2d 550 (4th Cir. 1965). 
A bank, having gained “actual knowl- 

edge” of a breach of a fiduciary obligation 
when it received a second check in series 
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and applied it in reduction of fiduciary’s 
personal debt, could not divest itself of its 
continuing knowledge of the faithlessness 
of the fiduciary. Maryland Cas. Co. v. 
Bank of Charlotte, 340 F.2d 550 (4th Cir. 
1965). 

Creditor’s Liability for “Actual Knowl- 
edge.”—If the crediting of checks to fi- 
duciary’s private debts constitutes “actual 
knowledge,” the creditor is liable because 
from the circumstances it would necessarily 

have “actual knowledge” that the fiduciary 

was misappropriating his principal’s funds. 
Maryland Cas. Co. v. Bank of Charlotte, 
340 F.2d 550 (4th Cir. 1965). 

Evidence Sufficient for Jury. — Admis- 
sions by defendant that it entered into 
contracts for the sale of certain lands to 
an individual and that in payment of the 
sum due upon the execution of the con- 
tracts it accepted checks drawn on the 

funds of a corporation by the individual as 
president of the corporation, together with 

evidence that the individual had no au- 
thority to so use the corporate funds, that 
the corporation was not indebted to him, 
and that the transaction was not made for 
the corporation, was sufficient to be sub- 
mitted to the jury in an action by the re- 
ceiver of the corporation under the provi- 
sions of this section. LaVecchia v. North 
Carolina Joint Stock Land Bank, 218 N.C. 
35, 9 S.E.2d 489 (1940). 

Judgment on Pleadings.—Allegations of 
defendant’s acceptance of a corporate check 
in payment of individual obligation of the 
president does not entitle the plaintiff to 
judgment on the pleadings. LaVecchia v. 
North Carolina Joint Stock Land Bank, 
216 N.C. 28, 3 S.E.2d 276 (1939). 

§ 32-7. Check drawn by and payable to fiduciary.—If a check or other 
bill of exchange is drawn by a fiduciary as such or in the name of his principal 
by a fiduciary empowered to draw such instrument in the name of his principal, 
payable to the fiduciary personally, or payable to a third person and by him trans- 
ferred to the fiduciary, and is thereafter transferred by the fiduciary, whether in 
payment of a personal debt of the fiduciary or otherwise, the transferee is not 
bound to inquire whether the fiduciary is committing a breach of his obligation 
as fiduciary in transferring the instrument, and is not chargeable with notice that 
the fiduciary is committing a breach of his obligation as fiduciary unless he takes 
the instrument with actual knowledge of such breach or with knowledge of such 
facts that his action in taking the instrument amounts to bad faith. (1923, c. 
$5,¢52'6 *hCigase 1 004( 7) 4) 

§ 32-8. Deposit in name of fiduciary as such.—If a deposit is made in 
a bank to the credit of a fiduciary as such, the bank is authorized to pay the amount 
of the deposit or any part thereof upon the check of the fiduciary, signed with 
the name in which such deposit is entered, without being liable to the principal, 
unless the bank pays the check with actual knowledge that the fiduciary is com- 
mitting a breach of his obligation as fiduciary in drawing the check or with 
knowledge of such facts that its action in paying the check amounts to bad faith. 
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If, however, such a check is payable to the drawee bank and is delivered to it 
in payment of or as security for a personal debt of the fiduciary to it, the bank 
is liable to the principal if the fiduciary in fact commits a breach of his obligation 
as fiduciary in drawing or delivering the check. (1923, c. 85, s. 7; C. S., s. 

1864 (k).) 

Cross Reference——As to deposits made 76 N.C. 482 (1877); Farmers’ & Merchants’ 

in trust for infants, see § 53-59. Bank v. Germania Life Ins. Co., 150 N.C. 

Editor’s Note—This and the two fol- 770, 64 S.E. 902 (1909); Miller v. Bank 

lowing sections are in accord with the ten- of Washington, 176 N.C. 152, 96 S.E. 977 
dency of the North Carolina decisions as (1918). See 1 N.C.L. Rev. 291. 

indicated in Bank of Greensboro v. Clapp, 

§ 32-9. Deposit in name of principal.—lf a check is drawn upon the ac- 
count of his principal in a bank by a fiduciary who is empowered to draw checks 
upon his principal’s account, the bank is authorized to pay such check without 
being liable to the principal, unless the bank pays the check with actual knowledge 
that the fiduciary is committing a breach of his obligation as fiduciary in drawing 
such check, or with knowledge of such facts that its action in paying the check 
amounts to bad faith. If, however, such a check is payable to the drawee bank 
and is delivered to it in payment of or as security for a personal debt of the fidu- 
ciary to it, the bank is liable to the principal if the fiduciary in fact commits a 
breach of his obligation as fiduciary in drawing or delivering the check. (1923, 
SO, 5. uri Sir LOOFT tL );) 

Editor’s Note.—See note to § 32-8. 

§ 32-10. Deposit in fiduciary’s personal account. — If a fiduciary 
makes a deposit in a bank to his personal credit of checks drawn by him upon an 
account in his own name as fiduciary or of checks payable to him as fiduciary or 
of checks drawn by him upon an account in the name of his principal if he is em- 
powered to draw checks thereon, or checks payable to his principal and indorsed 
by him, if he is empowered to indorse such checks, or if he otherwise makes a 
deposit of funds held by him as fiduciary, the bank receiving such deposit is not 
bound to inquire whether the fiduciary is committing thereby a breach of his obli- 
gation as fiduciary; and the bank is authorized to pay the amount of the deposit 
or any part thereof upon the personal check of the fiduciary without being liable 
to the principal, unless the bank receives the deposit or pays the check with actual 
knowledge that the fiduciary is committing a breach of his obligation as fiduciary 
in making such deposit or in drawing such check, or with knowledge of such 
facts that its action in receiving the deposit or paying the check amounts to bad 
BO 23) CHO S293 C.S., Ss. 1864. (m).) 

Editor’s Note.—See note to § 32-8. 

§ 32-11. Deposit in names of two or more trustees.—When a deposit 
is made in a bank in the name of two or more persons as trustees and a check is 
drawn upon the trust account by any trustee or trustees authorized by the other 
trustee or trustees to draw checks upon the trust account, neither the payee nor 
other holder nor the bank is bound to inquire whether it is a breach of trust to 
authorize such trustee or trustees to draw checks upon the trust account, and is 
not liable unless the circumstances be such that the action of the payee or other 
holder or the bank amounts to bad faith. (1923, c. 85, s. 10; C. S., s. 1864(n).) 

Editor’s Note——See 1 N.C.L. Rev. 292. 

§ 32-12. Cases not provided for in article.—In any case not provided 
for in this article the rules of law and equity, including the law merchant and 
those rules of law and equity relating to trusts, agency, negotiable instruments 
and banking, shall continue to apply. (1923, c. 85, s. 12; C. S., s. 1864(p) ; 1965, 
O28, )- 6.62.) 

Editor’s Note.—The 1965 amendment 
substituted “article” for “chapter.” 
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§ 32-13. Uniformity of interpretation.—This article shall be so inter- 

preted and construed as to effectuate its general purpose to make uniform the law 

of those states which enact it. (1923, c. 85, s. 13; C. S., s. 1864(q); 1965, c. 

628, s.2.) 
Editor’s Note. — The 1965 amendment 

substituted “article’ for “chapter.” 

ARTICLE 2. 

Security Transfers. 

§ 32-14. Definitions. — In this article, unless the context otherwise re- 

quires: 

(1) “Assignment” includes any written stock power, bond power, bill of 

sale, deed, declaration of trust or other instrument of transfer. 

(2) “Claim of beneficial interest” includes a claim of any interest by a 

decedent’s legatee, distributee, heir or creditor, a beneficiary under 

a trust, a ward, a beneficial owner of a security registered in the 

name of a nominee, or a minor owner of a security registered in the 

name of a custodian, or a claim of any similar interest, whether 

the claim is asserted by the claimant or by a fiduciary or by any 

other authorized person on his behalf, and includes a claim that the 
transfer would be in breach of fiduciary duties. 

(3) “Corporation” means a private or public corporation, association or 

trust issuing a security. 
(4) “Fiduciary” means an executor, administrator, trustee, guardian, com- 

mittee, conservator, curator, tutor, custodian or nominee. 

(5) “Person” includes an individual, a corporation, government or govern- 
mental subdivision or agency, business trust, estate, trust, partner- 

ship or association, two or more persons having a joint or common 
interest, or any other legal or commercial entity. 

(6) “Security” includes any share of stock, bond, debenture, note or other 

security issued by a corporation which is registered as to ownership 

on the books of the corporation. 

(7) “Transfer” means a change on the books of a corporation in the regis- 

tered ownership of a security. 
(8) “Transfer agent” means a person employed or authorized by a corpo- 

ration to transfer securities issued by the corporation. (1959, c. 1246, 

SraLh) 

Cross Reference.—For provisions as to Commercial Code, see §§ 25-8-101 to 25-8- 

investment securities under the Uniform 406. 

§ 32-15. Registration in the name of a fiduciary.—A corporation or 

transfer agent registering a security in the name of a person who is a fiduciary 

or who is described as a fiduciary is not bound to inquire into the existence, 

extent, or correct description of the fiduciary relationship, and thereafter the 

corporation and its transfer agent may assume without inquiry that the newly 

registered owner continues to be the fiduciary until the corporation or transfer 

agent receives written notice that the fiduciary is no longer acting as such with 
respect to the particular security. (1959, c. 1246, s. 2.) 

§ 32-16. Assignment by a fiduciary.—Except as otherwise provided in 

this article, a corporation or transfer agent making a transfer of a security pur- 
suant to an assignment by a fiduciary: 

(1) May assume without inquiry that the assignment, even though to the 
fiduciary himself or to his nominee, is within his authority and ca- 
pacity and is not in breach of his fiduciary duties; 
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(2) May assume without inquiry that the fiduciary has complied with any 
controlling instrument and with the law of the jurisdiction govern- 
ing the fiduciary relationship, including any law requiring the fidu- 
ciary to obtain court approval of the transfer; and 

(3) Is not charged with notice of and is not bound to obtain or examine 
any court record or any recorded or unrecorded document relating 
to the fiduciary relationship or the assignment, even though the rec- 
ord or document is in its possession. (1959, c. 1246, s. 3.) 

§ 32-17. Evidence of appointment or incumbency. — A corporation 
or transfer agent making a transfer pursuant to an assignment by a fiduciary 
who is not the registered owner shall obtain the following evidence of appoint- 
ment or incumbency: 

(1) In the case of a fiduciary appointed or qualified by a court, a certificate 
issued by or under the direction or supervision of that court or 
an officer thereof and dated within sixty days before the transfer; or 

(2) In any other case, a copy of a documenut showing the appointment or 
certificate issued by or on behalf of a person reasonably believed by 
the corporation or transfer agent to be responsible or, in the absence 
of such a document or certificate, other evidence reasonably deemed 
by the corporation or transfer agent to be appropriate. Corporations 
and transfer agents may adopt standards with respect to evidence 
of appointment or incumbency under this subdivision (2) provided 
such standards are not manifestly unreasonable. Neither the corpo- 
ration nor transfer agent is charged with notice of the contents of 
any document obtained pursuant to this subdivision (2) except to 
the extent that the contents relate directly to the appointment or in- 
cumbency. (1959, c. 1246, s. 4.) 

§ 32-18. Adverse claims.—(a) A person asserting a claim of beneficial 
interest adverse to the transfer of a security pursuant to an assignment by a 
fiduciary may give the corporation or transfer agent written notice of the claim. 
The corporation or transfer agent is not put on notice unless the written notice 
identifies the claimant, the registered owner and the issue of which the security 
is a part, provides an address for communications directed to the claimant and 
is received before the transfer. Nothing in this article relieves the corporation or 
transfer agent of any liability for making or refusing to make the transfer after 
it is so put on notice, unless it proceeds in the manner authorized in subsec- 
tion (b). 

(b) As soon as practicable after the presentation of a security for transfer 
pursuant to an assignment by a fiduciary, a corporation or transfer agent which 
has received notice of a claim of beneficial interest adverse to the transfer may 
send notice of the presentation by registered or certified mail to the claimant at 
the address given by him. If the corporation or transfer agent so mails such a 
notice it shall withhold the transfer for thirty days after the mailing and shall 
then make the transfer unless restrained by a court order. (1959, c. 1246, s. 5.) 

§ 32-19. Nonliability of corporation and transfer agent.—A corpo- 
ration or transfer agent incurs no liability to any person by making a transfer 
or otherwise acting in a manner authorized by this article. (1959, c. 1246, s. 6.) 

§ 32-20. Nonliability of third persons.—(a) No person who partici- 
pates in the acquisition, disposition, assignment or transfer of a security by or 
to a fiduciary including a person who guarantees the signature of the fiduciary 
is liable for participation in any breach of fiduciary duty by reason of failure 
to inquire whether the transaction involves such a breach unless it is shown 
that he acted with actual knowledge that the proceeds of the transaction were 
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being or were to be used wrongfully for the individual benefit of the fiduciary 
or that the transaction was otherwise in breach of duty. 

(b) Ifa corporation or transfer agent makes a transfer pursuant to an assign- 

ment by a fiduciary, a person who guaranteed the signature of the fiduciary is 

not liable on the guarantee to any person to whom the corporation or transfer 
agent by reason of this article incurs no liability. 

(c) This section does not impose any liability upon the corporation or its 
transfer agent. (1959, c. 1246, s. 7.) 

§ 32-21. Territorial application.—(a) The rights and duties of a cor- 
poration and its transfer agents in registering a security in the name of a fidu- 
ciary or in making a transfer of a security pursuant to an assignment by a fidu- 
ciary are governed by the law of the jurisdiction under whose laws the corpo- 
ration is organized. 

(b) This article applies to the rights and duties of a person other than the 
corporation and its transfer agents with regard to acts and omissions in this 
State in connection with the acquisition, disposition, assignment or transfer of 
a security by or to a fiduciary and of a person who guarantees in this State the 
signature of a fiduciary in connection with such a transaction. (1959, c. 1246, 
See) 

§ 32-22. Tax obligations.—This article does not affect any obligation of 

a corporation or transfer agent with respect to estate, inheritance, succession or 

other taxes imposed by the laws of this State. (1959, c. 1246, s. 9.) 

§ 32-23. Uniformity of interpretation. — This article shall be so con- 
strued as to effectuate its general purpose to make uniform the law of those 
states which enact it. (1959, c. 1246, s. 10.) 

§ 32-24. Short title—This article may be cited as the Uniform Act for 
Simplification of Fiduciary Security Transfers. (1959, c. 1246, s. 11.) 

ARTICLE 3. 

Powers of Fiduciaries. 

§ 32-25. Definition.—As used in this article, the term “fiduciary” means 

the one or more executors of the estate of a decedent, or the one or more trustees 

of a testamentary or inter vivos trust estate, whichever in a particular case shall 

be appropriate. (1965, c. 628, s. 1.) 

32-26. Incorporation by reference of powers enumerated in § 32- 

27; restriction on exercise of such powers.—(a) By an expressed intention 

of the testator or settlor so to do contained in a will, or in an instrument in writ- 

ing whereby a trust estate is created inter vivos, any or all of the powers or any 

portion thereof enumerated in G.S. 32-27, as they exist at the time of the signing 

of the will by the testator or at the time of the signing by the first settlor who 

signs the trust instrument, may be, by appropriate reference made thereto, incor- 

porated in such will or other written instrument, with the same effect as though 

such language were set forth verbatim in the instrument. Incorporation of one 

or more of the powers contained in G.S. 32-27 by reference to that section shall 

be in addition to and not in limitation of the common law or statutory powers 

of the fiduciary. 
(b) No power of authority conferred upon a fiduciary as provided in this 

article shall be exercised by such fiduciary in such a manner as, in the aggregate, 
to deprive the trust or the estate involved of an otherwise available tax exemp- 
tion, deduction or credit, expressly including the marital deduction, or operate to 
impose a tax upon a donor or testator or other person as owner of any portion of 
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the trust or estate involved. “Tax’’ includes, but is not limited to, any federal, 
state, or local income, gift, estate or inheritance tax. 

(c) Nothing herein shall be construed to prevent the incorporation of the 
powers enumerated in G.S. 32-27 in any other kind of instrument or agreement. 
(1965, *¢#628;' S241.) 

§ 32-27. Powers which may be incorporated by reference in trust 
instrument.—The following powers may be incorporated by reference as pro- 
vided in G.S. 32-26: 

(1) Retain Original Property. — To retain for such time as the fiduciary 
shall deem advisable any property, real or personal, which the fidu- 
ciary may receive, even though the retention of such property by rea- 
son of its character, amount, proportion to the total estate or other- 
wise would not be appropriate for the fiduciary apart from this pro- 
vision. 

(2) Sell and Exchange Property.—To sell, exchange, give options upon, 
partition or otherwise dispose of any property or interest therein which 
the fiduciary may hold from time to time, with or without order of 
court, at public or private sale or otherwise, upon such terms and 
conditions, including credit, and for such consideration as the fidu- 
ciary shall deem advisable, and to transfer and convey the property 
or interest therein which is at the disposal of the fiduciary, in fee 
simple absolute or otherwise, free of all trust; and the party dealing 
with the fiduciary shall not be under a duty to follow the proceeds or 
other consideration received by the fiduciary from such sale or ex- 
change. 

(3) Invest and Reinvest—To invest and reinvest, as the fiduciary shall 
deem advisable, in stocks (common or preferred), bonds, debentures, 
notes, mortgages or other securities, in or outside the United States; 
in insurance contracts on the life of any beneficiary or of any person 
in whom a beneficiary has an insurable interest, or in annuity con- 
tracts for any beneficiary, in any real or personal property, in invest- 
ment trusts; in participations in common trust funds, and generally 
in such property as the fiduciary shall deem advisable, even though 
such investment shall not be of the character approved by applicable 
law but for this provision. 

(4) Invest Without Diversification—To make investments which cause a 
greater proportion of the total property held by the fiduciary to be 
invested in investments of one type or of one company than would 
be considered appropriate for the fiduciary apart from this provision. 

(5) Continue Business.—To the extent and upon such terms and conditions 
and for such periods of time as the fiduciary shall deem necessary or 
advisable, to continue or participate in the operation of any business 
or other enterprise, whatever its form of organization, including but 
not limited to the power: 

a. To effect incorporation, dissolution, or other change in the form 
of the organization of the business or enterprise; 

b. To dispose of any interest therein or acquire the interest of others 
therein ; 

c. To contribute or invest additional capital thereto or to lend 
money thereto, in any such case upon such terms and condi- 
tions as the fiduciary shall approve from time to time; 

d. To determine whether the liabilities incurred in the conduct of 
the business are to be chargeable solely to the part of the 
estate or trust set aside for use in the business or to the estate 
or trust as a whole; and 
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e. In all cases in which the fiduciary is required to file accounts in 

any court or in any other public office, it shall not be necessary 

to itemize receipts and disbursements and distributions of prop- 

erty but it shall be sufficient for the fiduciary to show in the 

account a single figure or consolidation of figures, and the fi- 

duciary shall be permitted to account for money and property 

received from the business and any payments made to the busi- 

ness in lump sum without itemization. 

(6) Form Corporation or Other Entity—To form a corporation or other 

entity and to transfer, assign, and convey to such corporation or en- 

tity all or any part of the estate or of any trust property in exchange 

for the stock, securities or obligations of any such corporation or en- 

tity, and to continue to hold such stock and securities and obligations. 

(7) Operate Farm. — To continue any farming operation received by the 

fiduciary pursuant to the will or other instrument and to do any and 

all things deemed advisable by the fiduciary in the management and 

maintenance of such farm and the production and marketing of crops 

and dairy, poultry, livestock, orchard and forest products including 

but not limited to the following powers: 
a. 
b. 
c 

d. 

j. 
kk. 

To operate the farm with hired labor, tenants or sharecroppers ; 

To lease or rent the farm for cash or for a share of the crops; 

To purchase or otherwise acquire farm machinery and equipment 

and livestock ; 
To constuct, repair, and improve farm buildings of all kinds 

needed in the fiduciary’s judgment, for the operation of the 

farm; 
. To make or obtain loans or advances at the prevailing rate or 

rates of interest for farm purposes such as for production, har- 

vesting, or marketing, or for the construction, repair, or im- 

provement of farm buildings, or for the purchase of farm ma- 
chinery or equipment or livestock ; 

. To employ approved soil conservation practices in order to con- 

serve, improve, and maintain the fertility and productivity of 
the soil; 

. To protect, manage and improve the timber and forest on the 
farm and sell the timber and forest products when it is to the 
best interest of the estate; 

. To ditch, dam and drain damp or wet fields and areas of the 
farm when and where needed; 

. To engage in the production of livestock, poultry or dairy prod- 
ucts, and to construct such fences and buildings and plant such 
pastures and crops as may be necessary to carry on such op- 
erations ; 

To market the products of the farm; and 
In general, to employ good husbandry in the farming operation. 

(8) Manage Real Property— 
a. 

b. 

c 

d. 

To improve, manage, protect, and subdivide any real property ; 
To dedicate or withdraw from dedication parks, streets, high- 
ways, or alleys; 

To terminate any subdivision or part thereof; 
To borrow money for the purposes authorized by this subdivi- 

vision for such periods of time and upon such terms and con- 
ditions as to rates, maturities and renewals as the fiduciary 
shall deem advisable and to mortgage or otherwise encumber 
any such property or part thereof, whether in possession or 
reversion ; 
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e. To lease any such property or part thereof to commence at the 
present or in the future, upon such terms and conditions, in- 
cluding options to renew or purchase, and for such period or 
periods of time as the fiduciary deems advisable although such 
period or periods may extend beyond the duration of the trust 
or the administration of the estate involved; 

f. To make gravel, sand, oil, gas and other mineral leases, contracts, 
licenses, conveyances or grants of every nature and kind which 
are lawful in the jurisdiction in which such property lies; 

g. To manage and improve timber and forests on such property, to 
sell the timber and forest products, and to make grants, leases, 
and contracts with respect thereto ; 

h. To modify, renew or extend leases; 
i. To employ agents to rent and collect rents; 
j. To create easements and release, convey, or assign any right, 

title, or interest with respect to any easement on such prop- 
erty or part thereof; 

k. To erect, repair or renovate any building or other improvement 
on such property, and to remove or demolish any building or 
other improvement in whole or in part; and 

1. To deal with any such property and every part thereof in all other 
ways and for such other purposes or considerations as it would 
be lawful for any person owning the same to deal with such 
property either in the same or in different ways from those 
specified elsewhere in this subdivision (8). 

(9) Pay Taxes and Expenses—To pay taxes, assessments, compensation 
of the fiduciary, and other expenses incurred in the collection, care, 
administration, and protection of the trust or estate. 

(10) Receive Additional Property——To receive additional property from 
any source and administer such additional property as a portion of the 
appropriate trust or estate under the management of the fiduciary ; 
provided the fiduciary shall not be required to receive such property 
without the fiduciary’s consent. 

(11) Deal with Other Trusts.—In dealing with one or more fiduciaries: 
a. To sell property, real or personal, to, or to exchange property 

with, the trustee of any trust which the decedent or the settlor 
or his spouse or any child of his shall have created, for such 
estates and upon such terms and conditions as to sale price, 
terms of payment, and security as to the fiduciary shall seem 
advisable; and the fiduciary shall be under no duty to follow 
the proceeds of any such sale; and 

b. ‘To borrow money for such periods of time and upon such terms 
and conditions as to rates, maturities, renewals and securities 
as the fiduciary shall deem advisable from any trust created by 
the decedent, his spouse, or any child of his, for the purpose of 
paying debts of the decedent, taxes, the costs of the admin- 
istration of the estate, and like charges against the estate, or 
any part thereof, or discharging the liability of any fiduciary 
thereof and to mortgage, pledge or otherwise encumber such 
portion of the estate or any trust as may be required to secure 
such loan or loans and to renew such loans. 

(12) Borrow Money.—To borrow money for such periods of time and upon 

such terms and conditions as to rates, maturities, renewals, and se- 

curity as the fiduciary shall deem advisable, including the power of a 

corporate fiduciary to borrow from its own banking department, for 

the purpose of paying debts, taxes, or other charges against the estate 
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or any trust, or any part thereof, and to mortgage, pledge or other- 
wise encumber such portion of the estate or any trust as may be re- 
quired to secure such loan or loans; and to renew existing loans 
either as maker or endorser. 
Make Advances.—To advance money for the protection of the trust 
or estate, and for all expenses, losses and liabilities sustained in the 
administration of the trust or estate or because of the holding or own- 
ership of any trust or estate assets, for which advances with any in- 
terest the fiduciary shall have a lien on the assets of the trust or estate 
as against a beneficiary. 
Vote Shares.—To vote shares of stock owned by the estate or any 
trust at stockholders meetings in person or by special, limited, or gen- 
eral proxy, with or without power of substitution. 
Register in Name of Nominee.—To hold a security in the name of a 
nominee or in other form without disclosure of the fiduciary relation- 
ship so that title to the security may pass by delivery, but the fidu- 
ciary shall be liable for any act of the nominee in connection with the 
stock so held. 
Exercise Options, Rights, and Privileges—To exercise all options, 
rights, and privileges to convert stocks, bonds, debentures, notes, mort- 
gages, or other property into other stocks, bonds, debentures, notes, 
mortgages, or other property; to subscribe for other or additional 
stocks, bonds, debentures, notes, mortgages, or other property; and 
to hold such stocks, bonds, debentures, notes, mortgages, or other 
property so acquired as investments of the estate or trust so long 
as the fiduciary shall deem advisable. 
Participate in Reorganizations—To unite with other owners of prop- 
erty similar to any which may be held at any time in the decedent’s 
estate or in any trusts in carrying out any plan for the consolidation 
or merger, dissolution or liquidation, foreclosure, lease, or sale of the 
property, incorporation or reincorporation, reorganization or read- 
justment of the capital or financial structure of any corporation, com- 
pany or association the securities of which may form any portion of an 
estate or trust; to become and serve as a member of a stockholders or 
bondholders protective committee; to deposit securities in accordance 
with any plan agreed upon; to pay any assessments, expenses, or sums 
of money that may be required for the protection or furtherance of 
the interest of the distributees of an estate or beneficiaries of any 
trust with reference to any such plan; and to receive as investments 
of an estate or any trust any securities issued as a result of the exe- 
cution of such plan. 
Reduce Interest Rates——To reduce the interest rate from time to time 
on any obligation, whether secured or unsecured, constituting a part 
of an estate or trust. 
Renew and Extend Obligations.—To continue any obligation, whether 
secured or unsecured, upon and after maturity with or without re- 
newal or extension upon such terms as the fiduciary shall deem advis- 
able, without regard to the value of the security, if any, at the time of 
such continuance. 
Foreclose and Bid in—To foreclose, as an incident to the collection 
of any bond, note or other obligation, any mortgage, deed of trust, or 
other lien securing such bond, note or other obligation, and to bid in 
the property at such foreclosure sale, or to acquire the property by 
deed from the mortgagor or obligor without foreclosure; and to re- 
tain the property so bid in or taken over without foreclosure. 
Insure—To carry such insurance coverage, including public liability, 
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for such hazards and in such amounts, either in stock companies or in 
mutual companies, as the fiduciary shall deem advisable. 

(22) Collect—To collect, receive, and receipt for rents, issues, profits, and 
income of an estate or trust. 

(23) Litigate, Compromise or Abandon.—To compromise, adjust, arbitrate, 
sue on or defend, abandon, or otherwise deal with and settle claims in 
favor of or against the estate or trust as the fiduciary shall deem ad- 
visable, and the fiduciary’s decision shall be conclusive between the 
fiduciary and the beneficiaries of the estate or trust and the person 
against or for whom the claim is asserted, in the absence of fraud by 
such persons; and in the absence of fraud, bad faith or gross negli- 
gence of the fiduciary, shall be conclusive between the fiduciary and 
the beneficiaries of the estate or trust. 

(24) Employ and Compensate Agents, etc—To employ and compensate, out 
of income or principal or both and in such proportion as the fiduciary 
shall deem advisable, persons deemed by the fiduciary needful to ad- 
vise or assist in the proper settlement of the estate or administra- 
tion of any trust, including, but not limited to, agents, accountants, 
brokers, attorneys at law, attorneys in fact, investment brokers, rental 
agents, realtors, appraisers, and tax specialists; and to do so without 
liability for any neglect, omission, misconduct, or default of such 
agent or representative provided he was selected and retained with 
due care on the part of the fiduciary. 

(25) Acquire and Hold Property of Two or More Trusts Undivided.—To 
acquire, receive, hold and retain the principal of several trusts cre- 
ated by a single instrument undivided until division shall become 
necessary in order to make distributions; to hold, manage, invest, re- 
invest, and account for the several shares or parts of shares by ap- 
propriate entries in the fiduciary’s books of account, and to allocate 
to each share or part of share its proportionate part of all receipts and 
expenses; provided, however, that the provisions of this subdivision 
shall not defer the vesting in possession of any share or part of share 
of the estate or trust. 

(26) Establish and Maintain Reserves——To set up proper and reasonable 
reserves for taxes, assessments, insurance premiums, depreciation, 
obsolescence, amortization, depletion of mineral or timber properties, 
repairs, improvements, and general maintenance of buildings or other 
property out of rents, profits, or other income received; and to set up 
reserves also for the equalization of payments to or for beneficiaries ; 
provided, however, that the provisions of this subdivision shall not 
affect the ultimate interests of beneficiaries in such reserves. 

(27) Distribute in Cash or Kind—To make distribution of capital assets 
of the estate or trust in kind or in cash, or partially in kind and par- 
tially in cash, in divided or undivided interests, as the fiduciary finds 
to be most practicable and for the best interests of the distributees ; 
and to determine the value of capital assets for the purpose of making 
distribution thereof if and when there be more than one distributee 
thereof, which determination shall be binding upon the distributees 
unless clearly capricious, erroneous and inequitable; provided, how- 
ever, that the fiduciary shall not exercise any power under this sub- 
division unless the fiduciary holds title to or an interest in the prop- 
erty to be distributed and is required or authorized to make distribu- 
tion thereof. 

(28) Pay to or for Minors or Incompetents.—To make payments in money, 
or in property in lieu of money, to or for a minor or incompetent in 
any one or more of the following ways: 
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a. Directly to such minor or incompetent ; 
b. To apply directly in payment for the support, maintenance, edu- 

cation, and medical, surgical, hospital, or other institutional 
care of such minor or incompetent ; 

c. To the legal or natural guardian of such minor or incompetent ; 
d. To any other person, whether or not appointed guardian of the 

person by any court, who shall, in fact, have the care and cus- 
tody of the person of such minor or incompetent. 

The fiduciary shall not be under any duty to see to the application 
of the payments so made, if the fiduciary exercised due care in the 
selection of the person, including the minor or incompetent, to whom 
such payments were made; and the receipt of such person shall be full 
acquittance to the fiduciary. 

(29) Apportion and Allocate Receipts and Expenses.—To determine: 
a. What is principal and what is income of any estate or trust and 

to allocate or apportion receipts and expenses as between prin- 
cipal and income in the exercise of the fiduciary’s discretion, 
and, by way of illustration and not limitation of the fiduciary’s 
discretion, to charge premiums on securities purchased at a 
premium against principal or income or partly against each; 

b. Whether to apply stock dividends and other noncash dividends 
to income or principal or apportion them as the fiduciary shall 
deem advisable; and 

c. What expenses, costs, taxes (other than estate, inheritance, and 
succession taxes and other governmental charges) shall be 
charged against principal or income or apportioned between 
principal and income and in what proportions. 

(30) Make Contracts and Execute Instruments——To make contracts and to 
execute instruments, under seal or otherwise, as may be necessary 
in the exercise of the powers herein granted. (1965, c. 628, s. 1.) 

220 



CHAPTER 33. GUARDIAN AND WARD 

Chapter 33. 

Guardian and Ward. 

Article 1. 

Creation and Termination of 
Guardianship. 

Sec. 
33-1. Jurisdiction in clerk of superior 

court. 

33-1.1. Absence of natural guardian. 
33-2. Appointment by parents; effect; 

powers and duties of guardian. 
33-3. Mother’s guardianship on death of 

father. 

33-4. Appointment on divorce of parents. 
33-5. Appointment when father living. 
33-6. Separate appointment for person 

and estate; yearly support speci- 
fied; payments allowed in ac- 
counting. 

33-6.1. Payment of debts and obligations 
of wards incurred prior to date 
of adjudication of incompetency. 

33-7. Proceedings on application for 

guardianship. 

33-8. Letters of guardianship. 
33-9. Removal by clerk. 
33-10. Interlocutory orders on revocation. 

33-11. Resignation; effect; accounting on 
resignation. 

Article 2. 

Guardian’s Bond. 

33-12. Bond to be given before receiving 
property. 

33.13. Terms and conditions of bond; in- 
creased on sale of realty. 

33-13.1. Clerk may reduce penalty of bond 
of guardian or trustee. 

Bond to be recorded in clerk’s of- 
fice; action on. 

Where several wards with estate 
in common, one bond sufficient. 

Renewal of bond every three years; 

enforcing renewal. 
Relief of endangered sureties. 
Liability of clerk for taking insuffi- 

cient bond. 
Liability of clerk for other defaults. 

33-14. 

33-15. 

33-16. 

33-17. 

33-18. 

33-19. 

Article 3. 

Powers and Duties of Guardian. 

33-20. Guardian to take charge of estate. 
33-21. How rentals made. 
33-22. When lands may be leased. 
33-23. When guardians to cultivate lands 

of wards. 

Sec. 
33-24. Guardians’ powers enlarged to per- 

mit cultivation of ward’s lands or 
continuation of ward’s business. 

Guardians and other fiduciaries au- 
thorized to buy real estate fore- 
closed under mortgages executed 
to them. 

Plate and jewelry to be kept. 
Personal representative of guardian 

to pay over to clerk. 
Collection of claims; duty and lia- 

bility. 
Liability for lands sold for taxes. 
Liability for costs. 

33-25. 

33-26. 

33-27. 

33-28. 

33-29. 

33-30. 

Article 4. 

Sales of Ward’s Estate. 

33-31. Special proceedings to sell; judge’s 
approval required. 

33-31.1. Procedure when real estate lies 
in county in which guardian does 
not reside. 

33-31.2. Ancillary guardian for nonresident 
infant having real property in 
State. 

33-32. Fund from sale has character of es- 
tate sold and subject to same 
trusts. 

33-33. Sale of ward’s estate to make as- 
sets. 

33-34. To sell perishable goods on order 
of clerk. 

33-35. When timber may be sold. 

Article 4A. 

Guardians’ Deeds Validated When 
Seal Omitted. 

33-35.1. Deeds by guardians omitting seal, 
prior to Jan. 1, 1944, validated. 

Article 5. 

Returns and Accounting. 

33-36. Return within three months. 
33-37. Procedure to compel return. 
33-38. Additional assets to be returned. 
33-39. Annual accounts. 
33-40. Procedure to compel accounting. 

33-41. Final account. 
33-42. Expenses and disbursements cred- 

ited to guardian. 
33-42.1. Guardian to exhibit 

and bank statements. 

33-43. Commissions. 

investments 
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Article 6. Article 10. 

Public Guardians. Conservators of Estates of Missing 

Sec. 
Persons. 

33-44. Appointment; term; oath. Sec. 

33-45. Bond of public guardian; increas- 33-63 to 33-66. [Repealed.] 

ing bond. : 

33-46. Powers, duties, liabilities, compen- Article 11. 

sation. . : Guardians of Children of 

33-47. When letters issue to public guard- Servicemen. 

ee : 33-67. Clerk of superior court to act as 
Article 7. . : 

temporary guardian to receive and 

Foreign Guardians. disburse allotments and _ allow- 

33-48. Right to removal of infant’s or ances. 

ward’s personalty from State. ; 

33-49. Contents of petition; parties defen- Article 12. 

dant. 

33-49.1. Transfer of guardianship. 

Article 8. 

Estates without Guardian. 

33-50. Duty of grand jury as to orphans 

and guardians. 

33-51. Solicitor to apply for receiver for 

orphans’ estates. 

33-52. Solicitor to prosecute bond of 

guardian removed without a suc- 

cessor. 

33-53. Judge to appoint receiver; his rights 

and duties. 

33-54, When receiver to pay over estate. 

33-55. Duties of solicitor. 

Article 9. 

Guardians of Estates of Missing 
Persons. 

33-56 to 23-62. [Repealed.] 

Gifts of Securities and Money 

to Minors. 

. Definitions. 

. Manner of making gift. 

. Effect of gift. 

. Duties and powers of custodian. 

. Custodian’s expenses, compensa- 

tion, bond and liabilities. 

. Exemption of third persons from 

liability. 

74. Resignation, death or removal of 

custodian; bond; appointment of 

successor custodian. 

. Accounting by custodian. 
. Construction. 
. Short title. 

ARTICLE 1. 

Creation and Termination of Guardianship. 

§ 33-1. Jurisdiction in clerk of superior court.—The clerks of the su- 

perior court within their respective counties have full power, from time to time, 

to take cognizance of all matters concerning orphans and their estates and to ap- 

point guardians in all cases of infants, 
of the Caswell School: 

idiots, lunatics, inebriates, and inmates 

Provided, that guardians shall be appointed by the 

clerks of the superior courts in the counties in which the infants, idiots, lunatics, 

or inebriates reside, unless the guardians be the next of kin of such incompetents 

or a person designated by such next of kin in writing filed with the clerk, in 

which case, guardians may be appointed by the clerk of the superior court in 

any county in which is located a substantial part of the estates belonging to 

such incompetents, or unless an infant resides with an individual who is domi- 

cjled in the State of North Carolina and who is guardian of such infant's estate, 

in which case a guardian of the person of such infant may be appointed by the 

clerk of the superior court in the county in which the guardian of such infant’s 

estate is domiciled. Provided, further, where any adult person is declared in- 

competent in connection with his commitment to a mental hospital or is found 

to be incompetent from want of understanding to manage his affairs by reason of 
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physical and mental weakness on account of old age, disease, or other like in- 
firmities, the clerk may appoint a trustee in lieu of a guardian for said persons. 
The trustee so appointed shall be subject to the laws now or which hereafter may 
be enacted for the control and handling of estates by guardians. (1762, c. 69, 
SStes sR. (.,.C. 04, 5. 2;/1868-9, c, 201, s..4; Codé,-s. 1566: Rev.,.s. 1766: 
BLA ce th eset C.r ose 21505 11935, %¢.046757 1945, CA 902 °1953).c; 615+ 1959, 
c. 1028, s. 5.) 

Cross Reference.—As to guardianship of 
insane persons, see § 35-2 et seq. 

Editor’s Note. — For comment on the 
1945 amendment, see 23 N.C.L. Rev. 340. 

The powers which a court of equity for- 
merly exercised in regard to orphans and 
their estates are now conferred upon the 

clerk of the superior court by this section 
and § 33-6. Duffy v. Williams, 133 N.C. 
195, 45 S.E. 548 (1903). 

Place of Appointment.—Under this sec- 
tion the appointment of a guardian in a 
county other than the one in which the 
ward’s surviving parent resides or the 
ward’s estate is situate is void. Duke v. 
Bomustog, 211° N:C..171,"189 S.E) 504 
(1937). 

Residence of Infant. — The word “re- 

side” as used in this section relating to 
the appointment of guardians has been 
construed to mean the domicile of the in- 
fant. And a legitimate child, whose father 
is alive, takes at birth, and continues dur- 
ing minority, the domicile of his father— 
following it as it changes. Upon the death 
of the father his domicile at death con- 
tinues to be the domicile of his minor 
child until the domicile of such child is 
legally changed. In re Hall’s Guardian- 
ship, 235 N.C. 697, 71 S.E.2d 140 (1952). 

Where both parents of an infant are 
dead and he is taken to the home of his 
paternal grandparents and resides with 

them, regardless of what theretofore may 
have been his domicile, the domicile of his 
grandparents then becomes his domicile. 
Hence, the clerk of superior court of 

the county in which the grandparents re- 
side has jurisdiction of him. In re Hall’s 
Guardianship, 235 N.C. 697, 71 S.E.2d 140 
(1952). 
Appointment by General Assembly. — 

An act of the General Assembly autho- 

rizing a certain person “to act as guardian” 
of another without giving bond, is con- 
stitutional, and is in itself an appointment 
without intervention of the clerk. Hen- 
derson v. Bowd, 116 N.C. 795, 21 S.E. 692 
(1895). 

The appointment of a guardian is a mat- 

ter of discretion, the exercise of which 
cannot be reviewable by the Supreme 
Court. Battle v. Vick, 15 N.C. 294 (1833). 

In early cases it was held that the court 
in appointing a guardian was not bound 
by the choice of the minor, but could ap- 
point the person, who, in its discretion, 
would best perform the duty. Wynne v. 
Always, 5 N.C. 38 (1804); Grant v. Whit- 
aker, 5 N.C. 231 (1809). 

Person Related to Ward. — Courts are 
empowered to appoint as guardian such 
person as they may think proper, without 
regard to the kinship of the guardian to 
the ward. Mills v. McAllister, 2 N.C. 303 
(1796). 

Custody of Child—The jurisdiction of 
superior court clerks in the appointment 
of guardians of infants, etc., does not ex- 
tend to a case where the petitioner asks 
for the custody of a child who had been 
placed by its mother under the control 
of another. In re Lewis, 88 N.C. 31 
(1883). 

Removal of Guardian.—A ward may not 
bring an action in the superior court by 
her next friend to remove her guardian 
appointed by the clerk under this section. 
Moses v. Moses, 204 N.C. 657, 169 S.E. 
273 (1933). 

Termination of Guardianship When 
Ward Reaches Majority—When one is 
appointed as guardian for a minor, his 
right to act terminates when the ward 
reaches his majority. In re Simmons, 256 

N.C. 184, 123 S.E.2d 614 (1962). 

§ 33-1.1. Absence of natural guardian. — Where there is no natural 
guardian of a minor or where a minor has been abandoned, and in either event 
the minor requires service from the department of public welfare, until the ap- 
pointment of a guardian of the person for said minor under this chapter, the 
director of public welfare of the county in which such minor resides shall be the 
guardian of the person of said minor: Provided, however, that nothing in this 
section shall be construed as changing or affecting the appointment or the duties 
or powers of any next friend of, or any guardian or trustee of the property or 
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estate of, any minor, or any existing laws relative to the handling or disposition 
of the property of any minor. (1947, c. 413, s. 3; 1961, c. 186.) 

Editor’s Note.—For brief comment on 
this section, see 25 N.C.L. Rev. 413. 

§ 33-2. Appointment by parents; effect; powers and duties of 
guardian.—Any father, though he be a minor, may, by his last will and testa- 
ment in writing, if the mother be dead, dispose of the custody and tuition of any 
of his infant children, being unmarried, and whether born at his death or in 
ventre sa mere for such time as the children may remain under twenty-one years 
of age, or for any less time. Or in case the father is dead and has not exercised 
his said right of appointment, or has wilfully abandoned his wife, then the 
mother, whether of full age or minor, may do so. Every such appointment shall 
be good and effectual against any person claiming the custody and tuition of such 
child or children. Every guardian by will shall have the same powers and rights 
and be subject to the same liabilities and regulations as other guardians: Pro- 
vided, however, that in the event it is so specifically directed in said will such 
guardian so appointed shall be permitted to qualify and serve without giving bond, 
unless the clerk of the superior court having jurisdiction of said guardianship 
shall find as a fact and adjudge that the interest of such minor or incompetent would 
be best served by requiring such guardian to give bond. (1762, c. 69; R. C. c. 54; 
1868-9, c. 201; 1881, c. 64; Code, ss. 1562, 1563, 1564; Rev., ss. 1762, 1763, 1764; 
19115 ce 120; CaStisaZists Ex Sesse1920) co 211941 42641 4 ca oe: 
1947, c. 413, ss. 1, 2.) 
Cross References. — As to habeas cor- 

pus for custody of children, see §§ 17-39 
and 17-40. As to adoption of children, see 
§ 48-1 et seq. 

Editor’s Note.—For comments on the 
1941 and 1947 amendments, see 19 N.C.L,. 
Rev. 480; 25 N.C.L. Rev. 413. 

Section Controls Appointment—A 
father cannot appoint a guardian for his 
children, nor impose on any one the duties 
and obligations of that office, except, pur- 
suant to this section. Peyton v. Smith, 22 
N.C. 325 (1839). See Long v. Rhymes, 6 
N.C... 122 4812) 

And Applies Only to Testator’s Chil- 
dren.—A testator cannot appoint a testa- 
mentary guardian except for his own 

children. Camp v. Pittman, 90 N.C. 615 
(1884). This section does not authorize a 
grandfather to appoint a guardian for his 
grandchildren. Williamson v. Jordon, 45 
N.C. 46 (1852). See Johnson v. Salsbury, 
232 N.C, 432, 61 S.E.2d 327 (1950). 

Bequest to Son as Trustee for Grand- 
children. — Testatrix bequeathed certain 
property to her grandchildren with subse- 
quent provisions that it was her will and 
desire that her son be appointed their 
guardian and that the guardian should hold 
and manage the property for the grand- 
children with power to sell, convey or ex- 
change the securities. It was held that 
since testatrix could not appoint a testa- 
mentary guardian for her grandchildren the 
provisions will be interpreted as bequeath- 

ing the property to testatrix’ son as trustee 

for testatrix’ grandchildren, in order that 
each provision of the instrument be given 
effect consistent with testatrix’ intention. 
Johnsonyiy.-sSalsbury; 282. N.C. 4325. 6i 
S.E.2d 327 (1950). 

Interpretation of Will—Where it can 
clearly be collected from the will of a 
father that certain persons are thereby ap- 
pointed to have the custody of the persons 

and the estate of his children, until they 
arrive at age, such an appointment will 

_be held to constitute them guardians, as 
though the appropriate term had been 
used. Peyton v. Smith, 22 N.Cx 325 
(1839). 
Rights of Both Parents Are Recognized. 

—In this and other statutes, the legislature 
has recognized the human as well as the 
legal relation between parent and child, 
the paramount and the subordinate, the 
present and the inchoate, rights of the 

father and the mother, and has wisely pro- 
vided that both the parents shall have 
adequate opportunity to be heard and, ex- 
cept in rare cases, shall give their consent 
before the legal relation is severed or the 
domestic circle is broken. Truelove v. 
Parker, 191 N.C. 430, 132 S.E. 295 (1926). 

Father Not Regarded as Wrongdoer 

When He Acts in Good Faith with Child’s 
Money... — Since under this section the 
father is natural guardian for his minor 

children he should not be regarded as a 
trespasser or a wrongdoer when he acts 
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in good faith with his child’s money and 20 S.E. 1012 (1895); In re Warren, 178 
makes purchases for its benefit. Lifsey v. N.C. 43, 100 S.E. 76 (1919); The Sever- 
Bullock, 11 F. Supp. 728 (M.D.N.C. 1935). ance, 152 F.2d 916 (4th Cir. 1945). 

Cited in Latham y. Ellis, 116 N.C. 30, 

§ 33-3. Mother’s guardianship on death of father.—In case of the 
death of the father of an infant, the mother of such child surviving such father 
shall immediately become the natural guardian of such child to the same extent 
and in the same manner, plight and condition as the father would be if living; 
and the mother in such case shall have all the powers, rights and privileges, and 
be subject to all the duties and obligations of a natural guardian. But this shall 
not be construed as abridging the powers of the courts over minors and their 
estates and over the appointment of guardians. (1883, c. 364; Code, s. 1565; 
evissnl/09eCa5s,8.2152)) 

Quoted in In re Hall’s Guardianship, Cited in In re Warren, 178 N.C. 48, 100 
235 N.C. 697, 71 S.E.2d 140 (1952). S:E.. '76°(1919). 

§ 33-4. Appointment on divorce of parents.—When parents are di- 
vorced and a child is entitled to any estate, the court granting the divorce must 
certify that fact to the clerk of the superior court, to the end that he may ap- 
point a fit and proper person to take the care and management of such estate, 
whose powers and duties shall be the same in all respects as other guardians, ex- 
cept that a guardian so appointed shall not have any authority over the person 
of such child, unless the guardian be the father or mother. (1838, c. 16; R. C., 
G04, «4° 1806-9) c.201; 5.9 Code, $1571. Rev.; s/1770;.C. S.7s. 2153.) 

Cross Reference. — As to custody of 
children generally in case of divorce, see 
§ 50-13. 

§ 33-5. Appointment when father living. — The clerk of the superior 
court may appoint a guardian of the estate of any minor, although the father of 
such minor be living. And the guardian so appointed shall be governed in all 
respects by the laws relative to guardians of the estate in other cases, but shall 
have no authority over the person of such minor. (1806, c. 707; R. C., c. 54, ss. 
WeresiEOe-O,c. 201, s,.10* Code, s).15/2> Rev., §:1771; CoS., s. 2154.) 

Cross Reference.—As to appointment of jurisdiction of juvenile court is thereby 
guardian when welfare of child within promoted, see § 110-37. 

§ 33-6. Separate appointment for person and estate; yearly sup- 
port specified; payments allowed in accounting.—Instead of granting gen- 
eral guardianship to one person, the clerk of the superior court may commit the 
tuition and custody of the person to one and the charge of his estate to another, 
whenever at any time during minority, inebriety, idiocy or lunacy, it appears most 
conducive to the proper care of the orphan’s, inebriate’s, idiot’s, or lunatic’s es- 
tate, and to his suitable maintenance, nurture and education. In such cases the 
clerk must order what yearly sums of money or other provisions shall be allowed 
for the support and education of the orphan, or for the maintenance of the idiot, 
lunatic or inebriate, and must prescribe the time and manner of paying the same; 
but such allowance may, upon application and satisfactory proof made, be re- 
duced or enlarged, or otherwise modified, as the ward’s condition in life and the 
kind and value of his estate may require. All payments made by the guardian 
of the estate to the tutor of the person, according to any such order, shall be 
deemed just disbursements and be allowed in the settlement of his accounts; but 
for the payment thereof by the one and the receipt thereof by the other merely, 
no commissions shall be allowed to either, though commissions may be allowed 
to the tutor of the person on his disbursements only. (1840, c. 31; R. C., c. 54, 
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s. 3; 1868-9, c. 201, ss. 6, 7; Code, ss. 1567, 1568, 1569; Rev., ss. 1767, 1768, 
1769's CoSeS; 21992) 

Cross References. — As to expenses and 
disbursements credited to guardian, see 
§ 33-42. As to commissions, see § 33-43. 

Stated in In re Hall’s Guardianship, 235 
N.C. 697, 71 S.E.2d 140 (1952). 

§ 33-6.1. Payment of debts and obligations of wards incurred prior 
to date of adjudication of incompetency.—The clerk of the superior court 
may in his discretion authorize the guardian or trustee of the estate of any in- 
competent, including an inebriate, for whom a guardian or trustee has been ap- 
pointed, to pay debts and obligations of wards incurred prior to the date of ad- 
judication of incompetency for necessary living expenses, taxes, and specific 
liens on real or personal property if the clerk is satisfied that the incompetent or 
inebriate has an equity in such property on which there is a specific lien. (1955, c. 
290, s. 1.) 

Editor’s Note.—Section 2 of the act in- 
serting this section validated all such dis- 
bursements made prior to March 23, 1955, 

incompetent or inebriate upon orders of 
or with the approval of a clerk of the su- 
perior court or a superior court judge. 

by a guardian or trustee of an estate of an 

§ 33-7. Proceedings on application for guardianship. — On applica- 
tion to any clerk of the superior court for the custody and guardianship of any 
infant, idiot, inebriate, lunatic, or inmate of the Caswell School, it is the duty 
of such clerk to inform himself of the circumstances of the case on the oath of 
the applicant, or of any other person, and if none of the relatives of the infant, 
idiot, inebriate, lunatic, or inmate of the Caswell School are present at such 
application, the clerk must assign, or for any other good cause he may assign, 
a day for the hearing; and he shall thereupon direct notice thereof to be given 
to such of the relatives and to such other persons, if any, as he may deem it 
proper to notify. On the hearing he shall ascertain, on oath, the amount of the 
property, real and personal, of the infant, idiot, inebriate, lunatic, or inmate of 
the Caswell School, and the value of the rents and profits of the real estate, and 
he may grant or refuse the application, or commit the guardianship to some 
other person, as he may think best for the interest of the infant, idiot, inebriate, 
lunatic, or inmate of the Caswell School. (C. C. P., s. 474; Code, s. 1620; Rev., 
Sul//2e 1917 ceAL cs. 27C. 5. tSe2) 00 Ooo nC UZees.os) 

In General. — When a guardian is ap- 
pointed he must assert his right to the 
custody of his ward by a civil action 
against the persons in charge of him, 

while they in turn, if so advised, can take 
appropriate steps to set aside the guard- 
ianship. In re Parker, 144 N.C. 170, 56 

S.E. 878 (1907). 
Habeas Corpus Not Proper.—Except as 

between parents, under § 17-39, the right 
of the custody of a child cannot be deter- 
mined under the writ of habeas corpus, the 
object of that writ being to remove an 
illegal restraint. In re Parker, 144 N.C. 
170, 56 S.E. 878 (1907). 

Application Should Be in Writing.—The 
interests of minors are under the care of 
the court, and to the end that the same 
may be protected in suits brought by or 

against them, the court should see that 
the next friend or guardian ad litem be 
appointed upon due consideration of an 
application in writing, and not upon a 

simple suggestion. Morris v. Gentry, 89 
N.C. 248 (1883). 

Effect of Failure of Notice.—Failure to 
notify the relative in custody of the child 
of proceedings to appoint a guardian is an 
irregularity, under this section, which does 
not render the appointment of the guard- 
ian void, though it is not conclusive upon 
such relative. In re Parker, 144 N.C. 170, 
56 S.E. 878 (1907). 

While the failure to notify the relatives 
of an alleged incompetent of the hearing 
to determine her competency is an irreg- 
ularity, such irregularity does not render 
the appointment of a guardian in the pro- 
ceedings void, but gives the relatives an 
opportunity to attack such appointment, 
and where, upon such attack, the court 
finds upon supporting evidence that the 
guardian appointed is a fit and suitable 
person, the relatives are not entitled to the 
removal of the guardian. In re Barker, 
210 N.C. 617, 188 S.E. 205 (1936). 
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§ 33-8. Letters of guardianship.—The clerk of the superior court must 
issue to every guardian appointed by him a letter of appointment, which shall be 
signed by him and sealed with the seal of his office. (C. C. P., s. 475; Code, s. 
iat tReviiss17735Cis5.3:s92157.) 
The appointment of a guardian can be 

shown only by the records in the office 
of the clerk of the superior court by whom 
the appointment was made, or by letters 

quired by this section, and parol evidence 
tending to show appointment is incompe- 
tent. Buncombe County v. Cain, 210 N.C. 
766, 188 S.E. 399 (1936). 

of appointment issued by the clerk as re- 

§ 33-9. Removal by clerk.—The clerks of the superior court have power 
and authority on information or complaint made to remove any fiduciaries ap- 
pointed under the provisions of this chapter, and to appoint successors, to make 
and establish rules for the better ordering, managing, and securing estates for 
which fiduciaries have been appointed, and for the better education and mainte- 
nance of wards and their dependents; and it is their duty to do so in the following 
Cases : 

(1) Where the fiduciary wastes or converts the money or the estate of the 
ward to his own use. 

(2) Where the fiduciary in any manner mismanages the estate. 
(3) Where the fiduciary neglects to educate or maintain the ward or his de- 

pendents in a manner suitable to their degree. 
(4) Where the fiduciary would be legally disqualified to be appointed ad- 

ministrator. 

(5) Where the fiduciary or his sureties are likely to become insolvent or are 
likely to become nonresidents of the State. (1762, c. 69; R. C., c. 54, 
s502) 135 GCaPy ssx4/Q; 4/65 91868-9, c.:2012s:°20 Codes> 1583; 
Rev., s. 1774; C. S:, s. 2158; 1955, c. 970.) 

Cross References. — As to disqualifica- 
tions to act as administrator, see § 28-8. 
As to removal of an administrator, see 
§ 28-32. As to criminal liability for em- 
bezzlement, see § 14-90. As to guardian 
removing from State without appointing 
process agent, see § 28-187. 

Personal Use of Ward’s Funds. — The 
use by a guardian of the funds of his 
ward for his own use is sufficient to war- 
rant his removal. Ury v. Brown, 129 N.C. 
270, 40 S.E. 4 (1901). 

Funds in Jeopardy. — A testamentary 
guardian ought not to be removed without 
a showing of such waste, insolvency, or 
misconduct that the ward will be unable 
to recover the balance due on the final 
settlement. Sanderson v. Sanderson, 79 
N.C. 369 (1878). 
Removal without Cause Is Error.—An 

order by a superior court clerk in a cause 
pending before him for the removal of a 
testamentary guardian, where none of the 
statutory grounds are alleged or found as 
a fact by the clerk, is improperly made, 
and will be set aside upon proceedings 
properly instituted to that end. Sander- 
son v. Sanderson, 79 N.C. 369 (1878). 
A ward may not bring action in superior 

court by next friend to remove guardian 
appointed by the clerk, and for the ap- 
pointment of another guardian, the su- 
perior court in such instance being with- 
out jurisdiction. Moses v. Moses, 204 N.C. 
657, 169 S.E. 273 (1933). 
Under Former Law.—As to removal of 

guardian by county court, see Bray v. 
Brumsey, 5 N.C. 227 (1809); Cooke v. 
Beale, 33 N.C. 36 (1850). 

§ 33-10. Interlocutory orders on revocation.—In all cases where the 
letters of a guardian are revoked, the clerk of the superior court may, from time 
to time, pending any controversy in respect to such removal, make such inter- 
locutory orders and decrees as will tend to the better securing the estate of the 
ward, or other party seeking relief by such revocation. (1868-9, c. 201, s. 44; 
Code, s. 1607; Rev., s. 1775; C. S., s. 2159.) 

§ 33-11. Resignation; effect; accounting on resignation. — Any 
guardian wishing to resign his trust may apply in writing to the superior court, 
setting forth the circumstances of his case. If, at the time of making the ap- 
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plication, he also exhibits his final account for settlement, and if the clerk of the 

superior court is satisfied that the guardian has been faithful and has truly ac- 

counted, and if a competent person can be procured to succeed in the guardian- 

ship, or the clerk of the superior court may be appointed receiver of the estate 

of the ward, and if so appointed the clerk of the superior court may accept the 

resignation of the guardian and discharge him from the trust. But the guardian 

so discharged and his sureties are still liable in relation to all matters connected 

with the trust before the resignation. (1868-9, c. 201, s. 45; Code, s. 1608; Rev., 

S,1776,7C<S41s)2100 1921, c. 95.) 
Cross References.—See §§ 36-9 to 36- 

18. As to final account by the resigning 

guardian, see § 33-41. 
Liability Continues. — Where permission 

is given to a guardian by the judge of pro- 
bate to file an ex parte final account and 
turn over his guardianship to another, he 

connected with his trust and arising be- 
fore such resignation. He is still bound 
to account with the ward, or the suceed- 
ing guardian, when so required. Luton v. 
Wilcox, 83 N.C. 21 (1880). 

Cited in Thornton v. Barbour, 204 N.C. 
583, 1169 6S; 1539(1982); 

is not thereby discharged from liabilities 

ARTICLE 2. 

Guardian’s Bond. 

§ 33-12. Bond to be given before receiving property.—No guardian 
appointed for an infant, idiot, lunatic, insane person or inebriate, shall be per- 
mitted to receive property of the infant, idiot, lunatic, insane person or inebriate 
until he shall have given sufficient security, approved by a judge, or the court, to 
account for and apply the same under the direction of the court. (C. C. P., s. 
35 on. Codews.t 157.3 a Rev eset //e Cees elle 

Cross References.—As to giving bond in 
surety company, see § 109-17. As to giv- 
ing mortgage in lieu of bond, see § 109-24 
eteseq- 

Presumption of Giving of Bond.—When 
the fact that a guardian was appointed is 
admitted, a presumption arises that a 
guardian bond was given, since such a 

bond is a prerequisite to the appointment. 
Kello v. Maget, 18 N.C. 414 (1835). 
When Denial of Guardianship Not Per- 

missible—Where there is evidence that 
one had been appointed and had acted as 
guardian, neither he nor his administra- 
tors can deny that he was guardian on the 
ground that he had not given bond. La- 
tham v. Wilcox, 99 N.C. 367, 6 S.E. 711 
(1888). 
The surety on a guardianship bond is 

estopped to deny the validity of the ap- 
pointment of a guardian when the bond 
signed by the surety recites that the 

guardian has been duly appointed. Phipps 
v. Royal Indem. Co., 201 N.C. 561, 161 
S.E. 69 (1931). 

Omission by the clerk to take the bond 
required on the appointment of a guardian 
does not destroy the efficacy of the ap- 
pointment. Howerton y. Sexton, 104 N.C. 
75, 10 S.E. 148 (1889). 

Liability on Bond.—A guardian and his 
bondsmen are liable for all moneys due 
his wards which he has collected or ought 
to have collected. Loftin v. Cobb, 126 N.C. 
58, 35 S.E. 230 (1900). 
Where the administrator of a former 

guardian himself becomes guardian, he 

and his guardian bondsmen become liable 
for any balance due from the solvent es- 
tate of the former guardian. Loftin v. 
Cobb, 126 N.C. 58, 35 S.E. 230 (1900). 

Quoted in State Trust Co. v. Toms, 244 
N.C. 645, 94 S.E.2d 806 (1956). 

§ 33-13. Terms and conditions of bond; increased on sale of realty. 
—Every guardian of the estate, before letters of appointment are issued to him, 
must give a bond payable to the State, with two or more sufficient sureties, to be 
acknowledged before and approved by the clerk of the superior court, and to be 
jointly and severally bound. Where such bond is executed by personal sureties 
the penalty in such bond must be double, at least, the value of all personal prop- 
erty and the rents and profits issuing from the real estate of the ward, which 
value is to be ascertained by the clerk of the superior court by the examination, 
on oath, of the applicant for guardianship, or any other person, but where such 
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bond shall be executed by a duly authorized surety company, the penalty in such 
bond may be fixed at not less than one and one-fourth times the value of all per- 
sonal property and the rents and profits issuing from the real estate of the ward: 
Provided, however, the clerk of the superior court may accept bond in estates, 
where the value of all personal property and rents and profits from real estate 
exceeds the sum of one hundred thousand dollars, in a sum equal to the value of 
all the personal property and rents and profits from real estate, plus ten percent 
of the value of all the personal property and rents and profits from real estate 
belonging to the estate. The bond must be conditioned that such guardian shall 
faithfully execute the trust reposed in him as such, and obey all lawful orders 
of the clerk or judge touching the guardianship of the estate committed to him. 
If, on application by the guardian, the court or judge shall decree a sale for any 
of the causes prescribed by law of the property of such infant, idiot, lunatic or 
insane person, before such sale to be confirmed, the guardian shall be required to 
file a bond as now required in double the amount of the real property so sold, 
except where such bond is executed by a duly authorized surety company, in 
which case the penalty of said bond need not exceed one and one-fourth times 
the amount of said real property so sold. (1762, c. 69, s. 7; 1825, c. 1285, s. 2; 
Meso RCN / a Re, C4, S. 05. 106e-9c. 20), s. 11: 1874-5, c. 214% Codes, 1574: 
POV e8020,1/70,, G., 8: 2102," 19259C7 131 71935; c. 385.) 

Local Modification.—Craven: 1935, c. 147. 
Cross References.—As to statute of lim- 

itations on bond, see §§ 1-50, 1-52. As to 
renewal of bond, see § 33-16. As to action 
on bond, see § 33-14 and note. As to re- 
duction of penalty of bond, see §§ 33-13.1, 
36-4. As to liability of clerk for taking in- 
sufficient bond, see § 33-18. 

This section contemplates that the bond 

shall be signed and acknowledged by the 
guardian as principal, as well as by the 
sureties. Cheshire v. Howard, 207 N.C. 
566, 178 S.E. 348 (1935). 
And Acceptance without Guardian’s Sig- 

nature Is an Irregularity——The acceptance 

and approval of the bond by the clerk of 
the superior court without the signature 

of the guardian as principal is an irregu- 
larity, but such irregularity does not ren- 

der the bond void either as to the princi- 
pal or as to his sureties. Cheshire v. How- 
ard, 207 N.C. 566, 178 S.E. 348 (1935). 

Not Strictly a Record. — A guardian’s 
bond is not strictly a record of the court, 
although the fact that it was made and ac- 

cepted may be. An action may therefore 
be brought on the bond after its loss or 

destruction, without any previous applica- 
tion to the court to restore it as a record. 
Harrell v. Hare, 70 N.C. 658 (1874). 

Failure to Insert Penalty A guardian’s 
bond is not binding on the sureties there- 
to where it did not state the amount of the 
penalty at the time it was signed, and they 
did not afterwards authorize anyone to in- 
sert the amount. Rollins v. Ebbs, 137 N.C. 
355, 49 S.E. 341 (1904). 

Failure to Collect Money. — Where a 
guardian ought to receive a_ certain 

amount of money and does not, but takes 

something else, his own bond for instance, 
in place of the money, he and his sureties 

are liable. Avent v. Womack, 72 N.C. 397 
(1875). 

Bank Intermingling Trust Funds. — A 
bank, as guardian, in not investing the 
funds of its ward, but intermingling them 
with other funds of the bank, was faith- 
less to the trust reposed in it; and, under 
the terms of this section, its bondsman 
must suffer the loss for such faithlessness. 
Roebuck v. National Sur. Co., 200 N.C. 
FSG elo nse 51. (1931): 

Responsible for Laches.—A guardian is 
responsible on his bond for any loss re- 

sulting from his laches in failing to sue. 
Cross v. Craven, 120 N.C. 331, 26 S.E. 940 
(1897). 

Limit of Liability for Realty. — The 
guardian’s bond is not responsible in any 

way for the realty beyond the rents and 

profits. Cross v. Craven, 120 N.C. 331, 26 
S.E. 940 (1897). 

Liability on Note for Ward’s Board.— 
The sureties on a guardian’s bond are not 
responsible for the nonpayment of a note 
given by the guardian, and signed by him 

as guardian, for the board and tuition of 
his ward. McKinnon y. McKinnon, 81 N.C. 

201 (1879). 
Surety as a Party in Interest—When a 

guardian fails to “faithfully execute the 

trust reposed in him as such,” upon which 

his bond is conditioned, the surety there- 
on is subjected to liability, and as a party 
in interest is entitled to have the wrong 

remedied. Maryland Cas. Co. v. Lawing, 
223 N.C. 8, 25 S.E.2d 183 (1943). 

Cited in Pierce v. Pierce, 197 N.C. 348, 
148 S.E. 438 (1929). 
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§ 33-13.1. Clerk may reduce penalty of bond of guardian or trustee. 

—The clerks of the superior court within their respective counties shall have 

full power and authority from time to time to order that the penalty of a bond 

of a guardian or trustee be reduced to a stated sum under the following cir- 

cumstances : 
When a guardian or trustee has disbursed either income or income and prin- 

cipal of the estate according to law, either for the purchase of real estate, or the 

support and maintenance of the ward or the ward and his dependents, or any 

lawful cause, and when the personal assets and income of the estate from all 

sources in the hands of the guardian or trustee have been so diminished, the 

penalty of the bond of such guardian or trustee may be reduced in the discretion 

of the clerk to an amount not less than the amount which would be required if 

the guardian or trustee were first qualifying to administer such personal assets 
and annual income. (1947, c. 667.) 

Cross Reference.—See § 36-4. 

§ 33-14. Bond to be recorded in clerk’s office; action on.—The bond 

so taken shall be recorded in the office of the clerk of the superior court appoint- 

ing the guardian; and any person injured by a breach of the condition thereof 

may prosecute a suit thereon, as in other actions. (R. C., c. 54, s. 5; 1868-9, c. 

201, s. 12; Code, s. 1575; Rev., s. 1779; C.S., s. 2163.) 
Jurisdiction of Action.—The clerk has 

no jurisdiction of a suit on a guardian’s 

bond. Such suit must be brought in the 
superior court. Rowland v. Thompson, 65 

N:@o110. (1874)- 
Action in Name of State.—An action on 

a guardian’s bond should be in the name 
of the State, for the benefit of the plain- 
tiff, and not in the name of the plaintiff. 
Carmichael vy. Moore, 88 N.C. 29 (1883); 
Williams v. McNair, 98 N.C. 332, 4 S.E. 
131 (1887); Norman v. Walker, 101 N.C. 

24, 7 S.E. 468 (1888). 
Unnecessary Parties. — In an action 

against the surety on a guardian’s bond, 
when the guardian has defaulted and _ his 
whereabouts is unknown, and the de- 
fendant is the soie surety, and claims that 
the guardian, who was assistant clerk of 

the superior court, had given to the clerk 
a bond for the faithful performance of his 
duties as assistant clerk, neither the clerk 

nor the bonding company on the assistant 
clerk’s bond is a necessary or proper party 

to said action. Phipps v. Royal Indem. 
Co..n20PeNLC! 561,161 S52... 69".1931), 

Proper Relator——When the share of an 

infant in an estate in the hands of his 
guardian is assigned, the assignee, and not 
the infant, is the proper relator in an ac- 
tion on the guardian’s bond. Petty v. 

Rousseau, 94 N.C. 355 (1886). 
A creditor of a guardian'is not the 

proper relator in an action upon his bond. 

McKinnon v. McKinnon, 81 N.C. 201 

(1879). 
Condition Set Out in Complaint.—In an 

action on a guardian’s bond, it is neces- 

sary that conditions of the bond which are 

alleged to have been broken should be set 
forth in the complaint. McKinnon v. Mc- 
Kinnon, 81 N.C. 201 (1879). 
Evidence.—Evidence of a balance in the 

hands of a guardian as shown of his an- 
nual account was admissible against a 
surety under the Laws of 1884. Loftin v. 
Cobb, 126 N.C. 58, 35 S.E. 230 (1900). 
Same — Bond Must Be Proved. — A 

guardian’s bond is not a record, and, be- 

fore it can be read in evidence in any case, 
it must be proved like all other bonds. 
Butler v. Durham, 38 N.C. 589 (1845). 

Defenses. — The same defense which 
might be made to an action at law or suit 

in equity, brought in the name of the ward 
himself against the guardian, is good in an 
action brought on the guardian’s bond. 
State ex rel. Clark v. Cordon, 30 N.C. 179 
(1847). 

Same—Settlement.—A full settlement of 
a suit brought by a ward on a guardian’s 
bond, made after the ward becomes of 
age, in the presence of the ward’s mother, 
and by the advice of her counsel, and a 
final judgment thereon, is a bar to a sub- 
sequent action on the bond. Dean v. 

Ragsdale, 80 N.C. 215 (1879). 
Where in a suit on a guardian’s bond it 

appeared that the account between the 
guardian and the ward had been settled, 
and that the guardian gave his own bond 
to the ward, which was received by the 
latter in satisfaction of the balance due, 
and he then gave his guardian a receipt, 

this was a sufficient defense to the suit on 
the bond. State ex rel. Clark v. Cordon, 30 
N.C. 179 (1847). 
Same—Statute of Limitations—An ac- 
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tion by the ward against the sureties on 
the bond of the guardian is barred after 
three years from the time the ward be- 
comes twenty-one years old if the guard- 
ian makes no final settlement, and within 
six years if the guardian makes a final 
settlement. Self v. Shugart, 135 N.C. 185, 
47 S.E. 484 (1904). 
Amount of Recovery.—In an action up- 

on a guardian’s bond the recovery against 
either the principal or the surety cannot 
exceed the penalty thereof, but should be 

for the penal sum of the bond, and to be 

§ 33-15. Where several wards 
sufficient. — When the same person 

Cu. 33. GUARDIAN AND WarRD E3217 

discharged on payment of the damages 
sustained. Anthony v. Estes, 101 N.C. 541, 
8 S.E. 347 (1888). 
Same — Measure of Damages. — The 

measure of damages in an action upon a 

guardian’s bond for a failure to perform 
any duty required of him is the amount of 
the principal received, with compound in- 
terest at six per cent until the ward ar- 
rives at full age. Topping v. Windley, 99 
N.C. 4, 5 S.E. 14 (1888). 

Cited in Cheshire v. Howard, 207 N.C. 
566, 178 S.E. 348 (1935). 

with estate in common, one bond 
is appointed guardian to two or more 

minors, idiots, lunatics or insane persons possessed of one estate in common, the 
clerk of the superior court may take one bond only in such case, upon which 
each of the minors or persons for whose benefit the bond is given, or their heirs 
or personal representatives, may have a separate action. (1822, c. 1161; R. C., 
Pde etre LoOe-9 C1201.)52"1 3-1 Code, o 7159/0. Rey, Ss. 1780;'C. S's) 2164.) 

§ 33-16. Renewal of bond every three years; enforcing renewal.— 
Every guardian shall renew his bond before the clerk of the superior court every 
three years, during the continuance of the guardianship. The clerk of the su- 
perior court shall issue a citation against every guardian failing to renew his 
bond, requiring such guardian to renew his bond within twenty days after service 
of the citation; and on return of the citation duly served and failure of the 
guardian to comply therewith, the clerk shall remove him and appoint a succes- 
sor: Provided, that this section shall not apply to a guardian whose bond is 
executed by a duly authorized surety company. (1762, c. 69, s. 15; R. C., c. 54, 
s. 10; 1868-9, c. 201, ss. 18, 19; Code, ss. 1581, 1582; Rev., ss. 324, 1781, 1782: 
Sees, 2100 042 C107.) 
An ordinary guardian has no fixed term 

of office. While the statute requires a 
renewal of the bond every three years 
there is no requirement for a new ap- 
pointment. Thornton y. Barbour, 204 N.C. 
583, 169 S.B. 153 (1933). 

newal.—A clerk and his sureties are not 
liable upon his official bond for his fail- 
ure to issue a citation requiring a guardian 
to renew his bond. Jones v. Biggs, 46 N.C. 
364 (1854); Sullivan v. Lowe, 64 N.C. 500 
(1870). 

Liability for Failure to Enforce Re- 

§ 33-17. Relief of endangered sureties. — Any surety of a guardian, 
who is in danger of sustaining loss by his suretyship, may file his complaint be- 
fore the clerk of the superior court where the guardianship was granted, setting 
forth the circumstances of his case and demanding relief; and thereupon the 
guardian shall be required to answer the complaint within twenty days after 
service of the summons. If, upon the hearing, the clerk of the superior court 
deem the surety entitled to relief, the same may be granted by compelling the 
guardian to give a new bond, or to indemnify the surety against apprehended 
loss, or by the removal of the guardian from his trust; and in case the guardian 
fails to give a new bond or security to indemnify when required to do so within 
reasonable time, the clerk of the superior court must enter a peremptory order for 
his removal, and his authority as guardian shall thereupon cease. (1762, c. 69, 
Spee iozcs RoC. 654.450 592.1000-9,.c..201,.8, 43: Code; ’s. 16063, Revs s..1783 ; 
2.45, 2166. ) 
A surety is not discharged from liability 

by the guardian giving a new bond with 
other sureties. Jones v. Blanton, 41 N.C. 
115 (1848). 

New Bond Is Additional Security. — 
When, under this section, new sureties are 
ordered to be given, the obligation of the 

bond given by the new sureties extends to 
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the entire guardianship, retrospective as 
well as prospective. Such a bond is at 
least an additional and cumulative security 
for the ward. Bell v. Jasper, 37 N.C. 597 

(1843). 
And where a guardian gives several suc- 

cessive bonds, the sureties on each stand 
in the relation of cosureties to the sureties 
on every other bond; the only qualifica- 
tion to the rule being that the sureties are 
bound to contribution only according to 
the amount of the penalty of the bond in 
which each class is bound. Jones v. Hays, 
38 N.C. 502 (1845); Thornton v. Barbour, 
204 N.C. 583, 169 S.E. 153 (1933). 

Where Counter-Security Given.—Where 
the sureties of a guardian obtained an or- 
der for counter-security, and at that time 

Cu. 33. GUARDIAN AND WARD § 33-20 

the guardian owed his ward, and never 
afterwards returned an account nor made 
a payment, no presumption of satisfaction 
at that or any subsequent time arose from 
the fact that he was then able to pay the 
sum he owed; and the sureties on the 

first bond were liable for it, though the or- 

der for counter-security expressly released 
them. Foye v. Bell, 18 N.C. 475 (1836). 

The clerk is not empowered by any ex- 
press statute to release sureties, upon 
bonds approved by him, especially at a 
time when the principal is in default. This 
section provides a remedy for dissatisfied 
sureties upon guardian bonds, but release 
is not one of the remedies therein con- 
templated. Thornton v. Barbour, 204 N.C. 
583, 169 S.E. 153 (1933). 

§ 33-18. Liability of clerk for taking insufficient bond.—If any clerk 
of the superior court shall commit the estate of an infant, idiot, lunatic, insane 
person or inebriate to the charge or guardianship of any person without taking 
good and sufficient security for the same as directed by law, such clerk shall be 
liable, on his official bond, at the suit of the party aggrieved, for all loss and 

damages sustained for want of security being taken; but if the sureties were 
good at the time of their being accepted, the clerk of the superior court shall 
not be liable. (1762, c..69, ss..5, 6; R.iG,, c. 54, 5.2; 1868-9, 'c1 201, saat; Code; 
s. 1614; Rev., s. 1784; C..S., s. 2167.) 
A clerk and sureties on his official bond 

are liable for loss resulting from a failure 
to take a good guardian’s bond, and the 
record of the appointment of the guardian 

is sufficient evidence of such appointment. 
Topping v. Windley, 99 N.C. 4, 5 S.E. 14 
(1888). 
The giving of the bond required of a 

guardian is not essential to the validity 
of the appointment itself. The failure to 
take the bond, however, subjects the clerk 

to the consequences of such omission. 
Howerton v. Sexton, 104 N.C. 75, 10 S.E. 
148 (1889). 
When Action Lies.—No action can be 

maintained on the bond given by a clerk 
conditioned for the faithful performance 
of his duty, except where there have been 
such damages sustained as would give the 
party a right to maintain an action on the 
case for the neglect of his official duty. 
Jones v. Briggs, 46 N.C. 364 (1854). 

§ 33-19. Liability of clerk for other defaults.—If any clerk of the su- 
perior court shall willfully or negligently do, or omit to do, any other act pro- 
hibited, or other duty imposed on him by law, by which act or omission the es- 
tate of any ward suffers damage, he shall be liable therefor as directed in § 33-18. 
(1868-9,,¢. 201,(s, 52 5, Gode,.se Olas Rev, S01 (G08 Sa tOre) 

ARTICLE 3. 

Powers and Duties of Guardian. 

§ 33-20. Guardian to take charge of estate.—Every guardian shall take 
possession, for the use of the ward, of all his estate, and may bring all necessary 
actions therefor. (1762, c. 69, s. 3; R. C., c. 54, s. 21; 1868-9, c. 201, s. 25; Code, 
s. 1588; Rev., s1786; C. S., s: 2169.) 

Cross References. — As to power of 

guardians to lend portions of estates of 
wards, see § 24-4. As to personal liability 
of guardian for stock held for ward, see § 
53-40. As to corporation treating guardian 
as holder of record of shares, see § 55-59. 

As to income taxes, see §§ 105-139, 105- 
153, 105-154. As to payment of taxes, see 
§ 105-412. As to investment and deposit 
of funds generally, see § 36-1 et seq. As to 
authority to invest in federal farm loans, 

see § 53-60; in bonds guaranteed by United 
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States, see § 53-44; in mortgages of fed- 
eral housing administration, etc., see § 53- 
45. 

A guardian in managing his ward’s es- 

tate must act in good faith and with that 
care and judgment that a man of ordinary 
prudence exercises in his own affairs. Lu- 
ton v. Wilcox, 83 N.C. 21 (1880). 

The guardian can select the forum, un- 
der this section, as there is no statute to 

the contrary. Lawson v. Langley, 211 N.C. 
B26, 19185. 229) (1937). 

Recovery of Realty. — A guardian hav- 
ing no title to the land of his ward, it is 
not his duty to sue for the recovery of 
realty. Cross v. Craven, 120 N.C. 331, 26 
S.E. 940 (1897). 
Payment of funds to guardian under 

War Risk Insurance Act vests title in the 
ward and operates to discharge the obli- 
gation of the United States. Hence, the 
deposit of the funds in a bank duly ap- 
pointed guardian, and which later became 
insolvent, does not entitle the surety on 
the guardianship bond to a preference for 
the amount of the deposit. In re Home 

Cu. 33. GUARDIAN AND WARD § 33-22 

Sav. Bank, 204 N.C. 454, 168 S.E. 688 
(1933). 

Miscellaneous Matters.——As to exchange 
of security for debt due ward, see Christ- 
man v. Wright, 38 N.C. 549 (1845). As 
to compromise of claim for personal in- 
jury to ward, see Bunch vy. Foreman 
Blades Lumber Co., 174 N.C. 8, 93 S.E. 
374 (1917). As to statute of limitations up- 
on discovery of fraud, see Johnson v. Pilot 

itewlnsmCouncivaeN CulsQw 7 sobned 4175) 
128 A.L,.R. 1375 (1940). 

Court had jurisdiction under this section 
to determine guardian’s petition relative 
to acceptance of settlement of ward’s in- 
terest in partnership under contemplated 
organization of corporation to take over 

assets of partnership, since matter involved 
was not a sale, lease or mortgage of 
ward’s property cognizable under §§ 35-10 
and 35-11. In re Edwards, 243 N.C. 70, 89 

S.E.2d 746 (1955). 
Stated in Teele v. Kerr, 261 N.C. 148, 

134 S.E.2d 126 (1964). 
Cited in The Severance, 152 F.2d 916 

(4th Cir. 1915). 

§ 33-21. How rentals made.—All rentings by guardians shall be publicly 
made, between the hours of ten o’clock a.m. and four o’clock p.m., after twenty 
days’ notice posted at the courthouse and four other public places in the county. 
But, upon petition by the guardian, the clerk of the superior court of the county 
in which the land of the ward is situated, or of the county wherein the guardian 
has qualified, may make an order, on satisfactory evidence, upon the oath of at 
least two disinterested freeholders acquainted with the said land, that the best 
interests of the said ward will be subserved by a private renting of said land, al- 
lowing the guardian to rent the land privately. The terms of all such rentings 
shall be reported to said clerk of the superior court and be approved by him. The 
proceeds [of all] rentings of real property, except the rentings of lands leased for 
agricultural purposes, when not for cash, shall be secured by bond and good secu- 
get 3) c SOIR. C. C0455. 26; Code snl 590521 891).c.. 83.3, 190T ¢.97; Rev., 
pty oes! Om oens: 2171591949 %6..719" sz 2.) 

Editor’s Note. — Prior to the 1949 Effect of Violation—Where a lease by 

amendment this section applied to sales 
as well as to rentings. The amendment 
struck out the words “sales and” formerly 
appearing after the word “All” at the be- 

ginning of the section. It also directed the 
deletion of the words “of all sales of per- 
sonal estate and” formerly following the 
word “proceeds” near the beginning of the 
last sentence. The words “of all” in the 
quoted deletion were apparently directed 
to be stricken by inadvertence on the part 
of the legislature. Therefore, they have 
been retained in brackets to show that, 
while they are not part of the present sec- 
tion, they are thought to express the ap- 

parent intent of the legislature. 

the guardian of his ward’s lands was not 
publicly made, as required by this section, 
nor approved by the clerk of the superior 
court, as required by § 33-22, the lessee 
may not hold the ward’s estate liable 

for the false representation of the guard- 
ian’s agent as to the value of the leased 
property for the lessee’s purposes, nor 

for his false warranty thereof. Coxe v. 
Whitmire Motor Sales Co., 190 N.C. 838, 
130 S.E. 841 (1925). 

Applied in Pate v. Kennedy, 104 N.C. 
234, 10 S.E. 188 (1889); Barcello v. Hap- 
POOd else IN Gr Vales 124. S.E. 124 (1896); 

Duffy v. Williams, 133 N.C. 195, 45 S.E. 
548 (1903). 

§ 33-22. When lands may be leased.—The guardian may lease the lands 
of an infant for a term not exceeding the end of the current year in which the 
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infant shall become of age, or die in nonage. But no guardian, without leave of 
the clerk of the superior court, shall lease any land of his ward without impeach- 
ment of waste, or for a term of more than three years, unless at a rent not less 
than three per centum on the assessed taxable value of the land. (1762, c. 69, 
$-713°,1/94, c.i413.s. Zee C..04,,S bc RC OCemat DOL Rev. (Sealy courte, 
s. 2172.) 

Section Not a Limitation on Power of 
Court.—This section is a restriction upon 
the power of guardians but not a limita- 
tion on the power of the court; and guard- 
ians may lease the real property of their 
infant wards for a period extending beyond 
the guardianship or the minority of the 
wards with the approval of a court of 
general equity jurisdiction. Coxe v. Charles 
Stores Co., 215 N.C. 380, 1 S.E.2d 848, 121 
A.L.R. 959 (1939). 

the guardian of his ward’s lands was not 
publicly made as required by § 33-21, nor 
approved by the clerk of the superior 
court as required by this section, the les- 
see may not hold the ward’s estate liable 
for the false representation of the guard- 
jan’s agent as to the value of the leased 
property for the lessee’s purposes, nor for 
his false warranty thereof. Coxe v. Whit- 
mire Motor Sales Co., 190 N.C. 833, 130 

S.E. 841 (1925). 
Effect of Violation. — Where a lease by 

§ 33-23. When guardians to cultivate lands of wards. — Where any 
parent of a minor child or any person standing in loco parentis or any member 
of the family of such child with whom such child resides qualifies as guardian of 
such child, and the ward owns or is entitled to the possession of any real estate 
used or which may be used for agricultural purposes, such guardian may make 
application to the clerk of the superior court of the county wherein the land is 
situate for permission to cultivate it, and the petition shall set forth the nature, 
extent and location of the same. It shall then be the duty of the clerk to appoint 
three disinterested resident freeholders, who shall go upon the land and, after 
being sworn to act impartially, assess the annual rental value thereof. The com- 
missioners shall report their proceedings and findings to the clerk within ten days 
after the notification of their appointment, and if the clerk shall deem the same 
to be the interest of the ward he shall make an order allowing the guardian to 
cultivate the land for a term not exceeding three years at the annual rental value 
assessed by the commissioners to be paid to the ward by the guardian. The term, 
however, shall not extend beyond the minority of the minor. The commissioners 
shall receive as compensation for said services the same fees as are allowed com- 
missioners in partition of real estate. (1909, c. 57; C. S., s. 2173; 1951, c. 424.) 

Cross Reference.—As to compensation 
of commissioners in partition of real es- 
tate, see § 1-408. 

§ 33-24. Guardians’ powers enlarged to permit cultivation of 
ward’s lands or continuation of ward’s business. — In addition to the 
powers given to guardians under the general laws of the State, all guardians may, 
upon presentation of satisfactory evidence, with approval of the clerk of superior 
court, which approval must be concurred in by the resident judge or other reg- 
ular or special judge holding courts in the district, cause lands to be cultivated 
and make such contracts with reference thereto as said guardian may deem to 
the best interest of his ward’s estate, and under the direction of the clerk of 
superior court, with the approval of the resident judge or other regular or spe- 
cial judge holding courts in the district, continue to operate any business or busi- 
ness enterprise of his ward and make such contract, agreements, and settlements 
with reference thereto as the clerk of superior court, with the approval of said 
resident judge or other regular or special judge holding courts in the district, 
may determine necessary or find to be to the best interest of the estate. (1935, 
c. 24.) 

Cited in First-Citizens Bank & Trust Co. 
v. Parker, 225 N.C. 480, 35 S.E.2d 489, 163 
A.L.R. 1003 (1945). 
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§ 33-25. Guardians and other fiduciaries authorized to buy real es- 
tate foreclosed under mortgages executed to them.—On application of 
the guardian or other fiduciary of any idiot, inebriate, lunatic, non compos mentis 
or any person incompetent from want of understanding to manage his own af- 
fairs for any cause or reason, or any minor or infant, or any other person for 
whom such guardian or fiduciary has been appointed, by petition, verified upon 
oath, to the superior court, showing that the purchase of real estate is necessary 
to avoid a loss to the said ward’s estate by reason of the inadequacy of the amount 
bid at foreclosure sale under a mortgage or deed of trust securing the repayment 
of funds previously loaned the mortgagor by said guardian or other fiduciary, 
and that the interest of the ward would be materially promoted by said purchase, 
the proceeding shall be conducted as in other cases of special proceedings; and 
the truth of the matter alleged in the petition being ascertained by satisfactory 
proof, or by affidavit of three disinterested freeholders over twenty-one years of 
age who reside in the county in which said land lies, a decree may thereupon be 
made that said real estate be purchased by such person; but no purchase of real 
estate shall be made until approved by a judge of the superior court, nor shall the 
same be valid, nor any conveyance of the title made, unless confirmed and di- 
rected by a judge, and then only in compliance with the terms and conditions set 
out in said order and judgment. (1935, c. 156.) 

§ 33-26. Plate and jewelry to be kept.—All plate and jewelry shall be 
preserved and delivered to the ward at age, in kind, according to weight and 
quantity. (1868-9, c. 201, s. 34; Code, s. 1597; 1895, c. 74; Rev., s. 1791; C. 
6..852175;) 

§ 33-27. Personal representative of guardian to pay over to clerk. 
—In all cases where a guardian of any minor child or of an idiot, lunatic, ine- 
briate or insane person dies, it is competent for the executor or administrator of 
such deceased guardian, at any time after the grant of letters testamentary or of 
administration, to pay into the office of the clerk of the superior court of the 
county where such deceased guardian was appointed, any moneys belonging to any 
such minor child, idiot, lunatic, insane person or inebriate, and any such payment 
shall have the effect to discharge the estate of said deceased guardian and his 
sureties upon his guardian bond to the extent of the amount so paid. (1881, c. 
S01, s. Z; Code, s, 1622; Rev,, s: 1794; C:S.,'s. 2176.) 

Cross Reference.—As to a mortgage to 
guardian, see § 45-19. 

Action between Administrators. — The 
administrator of a deceased ward is not 
entitled to recover, in an action against 

the administrator of the deceased guard- 

ian, moneys which came into the guard- 
ian’s hands as proceeds of real estate be- 
longing to the ward sold under a decree 
of court for partition. Allison v. Robin- 
son, 78 N.C. 222 (1878). 

33-28. Collection of claims; duty and liability. — Every guardian 
shall diligently endeavor to collect, by all lawful means, all bonds, notes, obliga- 
tions or moneys due his ward when any debtor or his sureties are likely to be- 
come insolvent, on pain of being liable for the same. (1762, c. 69, s. 10; R. C.,, 
were) loos-9, C201, 5230; Code, s.1593'-iRev..s,1795-'C. S$.) s. 2177.) 

Cross References.—As to compound in- 
terest on obligations due to guardians, see 

§ 24-4. As to criminal liability of guard- 
ian for embezzlement of funds, see § 14- 
90. 

A guardian is liable for what he ought 
to receive, as well as for what he does re- 
ceive; and if he ought to receive a cer- 

tain amount of money and does not, but 
takes something else, his own bond for 
instance, in the place of money, he and his 

sureties are liable. Avent v. Womack, 72 

N.C. 397 (1875). 
By Exercise of Diligence and Good 

Faith. — A guardian is responsible, not 
only for what he receives, but for all he 
might have received by the exercise of or- 
dinary diligence and the highest degree 
of good faith. Armfield v. Brown, 73 N.C. 

81 (1875). 
Where a guardian carelessly and with- 

out deliberation accepts for his wards 
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from an insolvent debtor an amount less 
than they are entitled to receive from a 
fund, he is liable to the wards for what 

he failed to collect. Culp v. Stanford, 112 
N.C. 664, 16 S.E. 761 (1893), distinguish- 
ing Luton v. Wilcox, 83 N.C. 21 (1880). 

But He Need Not Resort to Extraordi- 
nary Remedies. — Guardians are not re- 
sponsible for losses to their wards attrib- 

utable to their not having resorted to new 
and extraordinary remedies, the force and 

effect of which are doubtful. White v. 
Robinson, 64 N.C. 698 (1870). 

Accepting Unsecured Note.—A _ guard- 
ian who accepts an unsecured note in pay- 

ment of a debt due his ward is guilty of 
laches, and is liable to his ward for the 
amount of such note. Covington v. Leak, 
65 N.C. 594 (1871). 

Where a guardian accepts from an ad- 
ministrator a smaller sum than the wards’ 
share in the estate, the wards may, at 
their option, sue the guardian or the ad- 
ministrator for the deficiency. Alexander 
v;. Alexander,1202 N.Gyi472.27 SBA i121 
(1897). 

Failure to Collect Note During Civil 
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War. — A guardian, who acted in good 
faith and was not guilty of culpable neg- 
ligence, was held not to be responsible for 

omitting to collect a note during the Civil 
War, when it appeared that both of the 
two obligors were solvent during the war, 
and were made insolvent by its results. 
Love v. Logan, 69 N.C. 70 (1873). 

Failure to Sue before Insolvency of 
Debtor. — Where a guardian negligently 

fails to sue on note due his ward’s es- 
tate until the parties thereto are insolvent, 
he is liable for his negligence. Coggins v. 
Flythe, 113 N.C. 102, 18 S.E. 96 (1893). 
Where a guardian waited six months 

after the principal in a note held by him 
as guardian died insolvent before he sued 
the surety, who also became insolvent be- 
fore the suit was brought, the guardian 
having an opportunity all the time of 
knowing the true condition of the obli- 
gors, it was held that by his laches he 
made himself responsible for the loss of 
the debt. Williamson v. Williams, 59 N.C. 

62 (1860), distinguishing Deberry v. Ivey, 
55 N.C. 370 (1856); Davis v. Marcum, 57 

N.C. 189 (1858). 

§ 33-29. Liability for lands sold for taxes.—lIf any guardian suffer his 
ward’s lands to lapse or become forfeited or to be sold for nonpayment of taxes 
or other dues, he shall be liable to answer for the full value thereof to his ward. 
(1762¢:'69; 8.914 R: Ci, ch 54988273 1868-9 ch 2015 s8325) Codey sm boson Rev, 
sv 1/967. Caos! 78) 

§ 33-30. Liability for costs.—All fees and costs of the superior court 
for issuing orders, citations, summonses or other process against guardians for 
their supposed defaults shall be paid by the party found in default. (1868-9, c. 
2Ulas 48: Godersylol ba Reva'syl/ 2A; GaSisa2i7/ 9) 

Cross Reference.—As to owelty to be 
paid by guardian, see § 46-12. 

ARTICLE 4. 

Sales of Ward’s Estate. 

§ 33-31. Special proceedings to sell; judge’s approval required.— 
On application of the guardian or ancillary guardian appointed pursuant to G.S. 
33-31.2, by petition, verified upon oath, to the superior court, showing that 
the interest of the ward would be materially promoted by the sale or mortgage 
of any part of his estate, real or personal, the proceeding shall be conducted 
as in other cases of special proceedings; and the truth of the matter alleged in 
the petition being ascertained by satisfactory proof, a decree may thereupon be 
made that a sale or mortgage be had by such person, in such way and on such 
terms as may be most advantageous to the interest of the ward; all petitions 
filed under the authority of this section wherein an order is sought for the sale 
or mortgage of the ward’s real estate or both real and personal property shall 
be filed in the superior court of the county in which all or any part of the real 
estate is situated; if the order of sale demanded in the petition is for the sale 
or mortgage of the ward’s personal estate, the petition may be filed in the 
superior court of the county in which any or all of such personal estate is situated ; 
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no mortgage shall be made until approved by the judge of the court, nor shall 
the same be valid, nor any conveyance of the title made, unless confirmed and 
directed by the judge, and the proceeds of the sale or mortgage shall be exclu- 
sively applied and secured to such purposes and on such trusts as the judge shall 
specify. The guardian may not mortgage the property of his ward for a term 
of years in excess of the term fixed by the court in its decree. The word “mort- 
gage’ whenever used herein shall be construed to include deeds in trust. Noth- 
ing herein contained shall be construed to divest the court of the power to order 
private sales as heretofore ordered in proper cases. The procedure for a sale 
pursuant to this section shall be provided by article 29A of chapter 1 of the 
General Statutes. (1827, c. 33; R. C,, c. 54, ss. 32, 33; 1868-9, c. 201, s. 39; 
ener omlOUehevacsel/ 76. 19l7RCme0bes. ls G.G1, 5621809 1923. 6672.61: 
1945, c. 426, s. 1; c. 1084, s. 1; 1949, c. 719, s. 2; 1951, c. 366, s. 2.) 

Cross References. — As to procedure 
when real estate lies in county in which 
guardian does not reside, see § 33-31.1. As 
to sale of estate of an idiot, inebriate, or 

lunatic, see §§ 35-10 and 35-11. As to re- 
lease of land condemned under eminent 
domain, see § 40-22. 

Editor’s Note.—For brief comment on 
the 1949 amendment, see 27 N.C.L. Rev. 
458. 

For act validating proceedings instituted 
by guardian relating to estate of ward 

under provisions of this chapter, see Ses- 
sion Laws 1945, c. 426, s. 8. 

Not Applicable to Settlement or Parti- 
tion.—This section does not apply either 
to the settlement of estates or to parti- 
tion. Clark v. Carolina Homes, 189 N.C. 
703, 128 S.E. 20 (1925). 
Jurisdiction—The superior courts have 

authority in all proper cases to direct a 

sale of the property of infants, both real 
and personal, for their benefit and advan- 
tage. Williams v. Harrington, 33 N.C. 616 
(1850); Ex parte Dodd, 62 N.C. 97 (1867); 
Sutton v. Schonwald, 86 N.C. 198 (1882); 
Morris v. Gentry, 89 N.C. 248 (1883); Tate 

v. Mott, 96 N.C. 19, 2 S.E. 176 (1887). 
As to sale of contingent interests, see 

Smith v. Witter, 174 N.C. 616, 94 S.E. 402 
(1917). As to procedure for sale of such 
interests, see § 41-11. 
Same—Cierk.—By this section the clerk 

and court in term have concurrent juris- 
diction in the manner of ordering a sale 
of infants’ lands upon petition of their 
guardian. Barcello v. Hapgood, 118 N.C. 
712, 24 S.E. 124 (1896). 

Compliance with Statutory Require- 
ments. — Although this section must be 
strictly complied with, where a guardian 
has applied for permission to mortgage 
her wards’ land, and the clerk has entered 
an order therefor, which order has been 
approved by the court, there is a presump- 

tion that the statutory requirements have 
been met. Quick v. Federal Land Bank, 
208 N.C. 562, 181 S.E. 746 (1935). 

Order of Sale Must Be Approved. — 
The power of a guardian to make dispo- 
sition of his ward’s real estate is very 

carefully regulated and a sale is not al- 
lowed except on petition filed, and the or- 
der must in all cases have the supervision 
and approval of the judge. Morton v. Pine 

Lumber Co., 178 N.C. 163, 100 S.E. 322 
(1919). 

Approval of Order by Emergency 
Judge. — An emergency judge has no 
power to approve and confirm an order of 

the clerk for the sale or mortgage of 
lands by a guardian when such emergency 

judge is not holding court in the county. 
Ipock v. North Carolina Joint Stock Land 
Bank, 206 N.C. 791, 175 S.E.. 127 (1934). 

Approval of Order Nunc Pro Tunc. — 
Where a guardian executed a note and 
deed of trust under an order made by the 
clerk without the approval of the judge, 
and the judge later approved the order 
nunc pro tunc, the defect was cured so as 
to come within this section. Powell v. 
Armour Fertilizer Works, 205 N.C. 311, 
170 S.E. 916 (1933); Ipock v. North Caro- 
lina Joint Stock Land Bank, 206 N.C. 791, 
1750 5.1. 127%5(1994), 

Proof Required.—This section contem- 
plates that, in addition to the verified pe- 
tition of the guardian, there shall be re- 
quired other satisfactory proof of the . 
truth of the matter alleged. In re Propst, 
144 N.C. 562, 57 S.E. 342 (1907). 

Sale May Be Private.—The sale by or- 
der of the court may be either public or 
private. Section 33-21 does not apply 
when the sale is by order of court. Bar- 
cello v. Hapgood, 118 N.C. 712, 24 S.E. 
124 (1896). 

The court may sell the land of minors 
for better investment, when they are prop- 
erly represented before the court. Hutchin- 
SOtavs 1Utcuineon, a120) N-C; 671, 36 o.5. 
149 (1900). 
When Foreign Guardian May Sell. — 

Where a foreign guardian has complied 
with the provisions of §§ 33-48 and 33-49 
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which authorize him to withdraw the es- 
tate of his wards to the place of their 
residence and to a court of foreign juris- 
diction, he may, in the same proceedings, 
and incident thereto, have the real prop- 
erty of his wards sold and converted in- 
to money in conformity with the provi- 
sions of this section, when the wards are 
represented therein by their next friend, 
and it is made to appear that their inter- 
ests will be promoted thereby, etc. Cilley 
vy. Geitner, 183 N.C. 528,.11.S.E. 866 
(1922). 

Confirmation of Sale.—While a formal 
direction to make title is not always nec- 
essary, a confirmation of the sale cannot 

be dispensed with. In re Dickerson, 111 
NGOS: 21575. Begl 02a (1892), 

When Sale May Be Set Aside.—Where 
the court, without taking any means to 
ascertain the necessity for a sale, directed 
it to be made, and that it should be “first 
advertised at the courthouse and three 
other public places,’ and no bid be re- 
ceived less than $125, and that the guard- 
ian should make conveyance, it was held 
that it was not error to set aside the sale 
and direct another. In re Dickerson, 111 

N.C. 108, 15 S.E. 1025 (1892). 

Guardian Cannot Purchase.—It is well 
settled that a guardian cannot purchase 
at his own sale, and that all such pur- 
chases may be treated as invalid, at the 
option of the wards, even when no un- 
fairness in the sale and purchase has been 
shown. But this does not apply to a 

sale made by a master. Patton v. Thomp- 
son, 55 N.C. 285 (1855); Lee v. Howell, 
69 N.C. 200 (1873). As to power of guard- 
ians to purchase at foreclosure of mort- 
gages executed to them, see § 33-25. 

When Guardian Liable-—Where a guard- 
ian obtains a decree for the sale of his 
ward’s land, it must appear, in order to 
make him liable for any loss in conse- 
quence of such sale, that he willfully prac- 
ticed a deception on the court by false al- 
legations and false evidence, or by indus- 
triously concealing material facts. Harri- 
son v. Bradley, 40 N.C. 136 (1847). 

Petition Signed by Person Not a Quali- 
fied Guardian Confers No Jurisdiction on 
Clerk—A clerk of the superior court has 
jurisdiction to order the sale of a ward’s 
lands only upon petition verified by the 
duly appointed and qualified guardian of 
the ward, and where such petition is filed 
and signed by a person purporting to act 
as guardian, but who had not been ap- 

pointed guardian and had not qualified by 
filing bond, the petition confers no juris- 
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diction on the clerk. Buncombe County v. 
Cain, 210 N.C. 766, 188 S.E. 399 (1936). 

And in Such Case the Purchaser at Sale 
Acquires No Title Adverse to Infant. — 
A purchaser of an infant’s property at a 
sale made under an order which is void 
because the clerk who made the order 
had no jurisdiction of the proceeding in 
which the order was made, acquires no 
right, title, interest, or estate in said 
property, adverse to the infant. Buncombe 

County v.--Cadin, +210 UN:iCy 7665188 25.5: 
399 (1936). 
A guardian may not be authorized to 

join with the life tenant in executing a 
mortgage on lands in which his wards 
own the remainder in order to refund 
notes executed. by the life tenant repre- 
senting a part of the moneys expended by 
the life tenant in making permanent im- 
provements upon the land, since the re- 
maindermen being in no way liable for 
the sums expended by the life tenant, the 
execution of the mortgage could not be 
to the interest of the remaindermen. Hall 
vidsHally (219.00N.G. S05 nib wo. camera 
(1941). 
Mortgage Valid in Part. — Under the 

presumption that the provisions of this 
section were followed, mortgage executed 
by guardian was held valid as to funds 
used for permanent improvements on land, 
but void as to funds used to purchase live- 
stock. Quick v. Federal Land Bank, 208 
N.C. 562, 181 S.E. 746 (1935). 

Court May Authorize Lease Extending 
Beyond Period of Minority. — Since the 
superior courts in proper instances have 
authority to order a sale of infants’ real 
estate and to order and approve execution 
of a mortgage on same by the guardian 
for a period exceeding the minority of the 
wards, such statutory power, together 
with the inherent jurisdiction of courts of 
equity over the estates of infants, give 

courts of equity plenary jurisdiction to or- 
der and empower a guardian to execute 
a lease on the real estate belonging to his 
wards for a period exceeding the guard- 
ianship or the minority of the wards, up- 
on its findings that such would be to the 
best interest of the infant wards. Coxe 
vi “Charles {Stores -Col 315 Ni Cease, 
S.E.2d 848, 121 A.L.R. 959 (1939). 

Title Not Affected by Reversal of De- 
cree.—Where land of an infant was sold 
under a decree of the court upon petition 
of a guardian, the title acquired is not 
rendered invalid by the reversal of the 
decree on account of irregularity in the 
proceeding of which the purchaser had no 
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notice. Sutton v. Schonwald, 86 N.C. 198 
(1882). 

Title at Unauthorized Private Sale. — 
A guardian, having offered at public sale 
the land of his wards in accordance with 
an order of the court, and having failed to 
sell for want of a bid at a fair price, sub- 
sequently sold the land at private sale up- 
on terms approved by the court. It was 
held that the purchaser at such private 
sale obtained a good title. Rowland v. 
Thompson, 73 N.C. 504 (1875). 
Where an order confirming a sale of 
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lands for partition does not provide for 
the disbursement of the funds, and the 
sum received in cash is properly paid in- 
to court and properly disbursed to the 
parties, the share of the minors therein 

being less than one hundred dollars and 
being paid to their mother for their bene- 
fit, under § 2-53, the sale was not void. 
Ex parte Huffstetler, 203 N.C. 796, 167 
Oo E65 (1983). 

Cited in Ex parte Quick, 206 N.C. 627, 
175 S.E. 119 (1934); Brown v. Cowper, 247 
N.C. 1, 100 S.E.2d 305 (1957). 

§ 33-31.1. Procedure when real estate lies in county in which 
guardian does not reside.—In all cases where a guardian is appointed under 
the authority of chapter thirty-three and chapter thirty-five of the General Stat- 
utes of North Carolina, and such guardian applies to the court for an order to 
sell or mortgage all or some part of his ward’s real estate, and such real estate 
is situated in a county other than the county in which the guardian is appointed 
and qualified, it shall be the duty of the guardian to first apply to the clerk of 
the court of the county in which he was appointed and qualified for an order 
showing that the sale or mortgage or his ward’s real estate is necessary, or that 
the interest of his ward would be materially promoted thereby. The clerk of the 
superior court to whom such application is made shall hear and pass upon the 
same and enter his findings and order as to whether or not said sale or mortgage 
of the ward’s real estate is necessary, or would materially promote the interest 
of the ward, and said order and findings shall be certified to the clerk of the 
superior court of the county in which the ward’s land, or some part of same, is 
located and before whom any petition or application is filed for the sale of said 
land. Such findings and orders so certified shall be considered by the court or 
the clerk of the court along with all other evidence and circumstances in passing 
upon the petition in which an order is sought for the sale of said land. Before 
such findings and orders shall become effective the same shall be approved by the 
judge holding the courts of the district or by the resident judge. (1945, c. 426, 
s. 7; 1949, c. 724, ss. 1-3.) 

§ 33-31.2. Ancillary guardian for nonresident infant having real 
property in State.—Whenever it shall appear by petition, application, and due 
proof to the satisfaction of any clerk of the superior court of North Carolina that: 

(1) There is real property situated in the county of said clerk in which a non- 
resident of the State of North Carolina has an interest or estate; 

(2) That said nonresident is an infant and that a guardian has been appointed 
and is still serving for him or her in the state of his or her resi- 
dence ; and 

(3) That such nonresident infant has no guardian in the State of North 
Carolina: 

Such clerk of the superior court before whom such petition, application and 
satisfactory proof is made shall thereupon be fully authorized and empowered to 
appoint in his county an ancillary guardian, which guardian shall have all the 
powers, duties and responsibilities with respect to the estate of said infant in the 
State of North Carolina as guardians otherwise appointed now have; and such 
ancillary guardian shall annually make an accounting to the court in this State 
and remit to the guardian in the state of the ward’s residence any net rents of 
said real estate, or any proceeds of sale, to the guardian of the state of residence 
of said infant. 
Upon the appointment of an ancillary guardian in this State under this article, 

the clerk of the superior court shall forthwith notify the clerk of the superior, or 
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other corresponding court of the county of the ward’s residence, and shall also 

notify the guardian in the state of the ward’s residence. (1951, c. 366, s. 1.) 

33-32. Fund from sale has ch aracter of estate sold and subject to 

same trusts.—Whenever, in consequence of any sale under § 33-31, the real 

or personal property of the ward is saved from 

be liable, the final decree shall declare and set apart a portion of 
stance it may 

demands to which in the first in- 

the personal or real estate thus saved, of value equal to the real and personal 

estate sold, as property 
whereby real is substituted by personal, 

exchanged for that sold; and in all sales by guardians 

or personal by real property, the bene- 

ficial interest in the property acquired shall be enjoyed, alienated, devised or be- 

queathed, and shall descend and be distributed, as by law the property sold might 

and would have been had 

acter thus impressed upon it by some a 

acter proper. (1827, c. 33, s. Pan eed Os 

s. 1603; Rev., s. 1799; C. S., s. 2181.) 

In General—Although it is the duty of 

the court, when the real estate of an in- 

fant is sold under its decree, to direct the 

proceeds to be held as real estate, yet the 

husband of such infant, who has received 

the proceeds from his wife’s guardian, has 

no right to complain that such course has 

not been adopted. Harrison v. Bradley, 40 

N.C. 136 (1847). 
Application. — Where a female infant’s 

land was sold for the benefit of the infant 

and she married and died before becoming 

of age, it was held that the money re- 

tained the character of real property. 

Wood v. Reeves, 58 N.C. 271 (1859). 

Proceeds of Sale of Land Retain Char- 

acter of Real Estate.—When an undivided 

interest of an insane person in land was 

sold by his guardian under court order, 

the proceeds of sale retained the character 

of real estate for the purpose of devolu- 

tion on his death intestate while still in- 

sane, and would go as his interest in the 

land would had it not been sold. Brown 

v. Cowper, 247 N.C. 1, 100 S.E.2d 305 

(1957). 
Purchase Back of Identical Real Prop- 

erty Sold.—In view of the general rule as 

to the sale of an insane person’s real 

633283) 
has notice of a 

Sale of ward’s estate 

it not been sold, until it be reconverted from the char- 

ct of the owner and restored to its char- 

c. 54, s. 33; 1868-9, c. 201, s. 40; Code, 

property under a court order, and in view 

of this section, a conveyance of real prop- 

erty by the guardian of an insane person 

and the purchase back of the identical 

real property at a foreclosure sale by the 

use of unpaid purchase money notes would 

not break the line of descent. Brown v. 

Cowper, 247 N.C. 1, 100 S.E.2d 305 (1957). 

Exchange of Real Property for Real 

Property.—This section does not in ex- 

plicit words refer to the case where real 

property is substituted for real property. 

However, considering the general rule as 

to the sale of an insane person’s real 

property under a court order, and the pur- 

pose and intent of this section, an undi- 

vided interest in land conveyed to an in- 

sane person in exchange for his interest 

in other tracts of land transmitted to him 

by descent from his mother would, upon 

his death intestate and continuously in- 

sane since before the appointment of his 

guardian until his death, nothing else 

appearing, descend as by law his undi- 

vided interest in the other tracts would 

descend, if his undivided interest in the 

other tracts of land had not been sold, 

conveyed and exchanged. Brown v. Cow- 

per, 247 N.C. 1, 100 S.E.2d 305 (1957). 

to make assets. — When a guardian 

debt or demand against the estate of his ward, he may apply by 

petition, setting forth the facts, to the clerk of the superior court, for an order 

to sell so much of the personal or real estate as may be sufficient to discharge 

such debt or demand; and the order of the court shall particularly specify what 

property is to be sold and the terms of the sale; the procedure shall be as pro- 

vided by article 29A of chapter 1 of the General Statutes; all petitions filed under 

the authority of this section wherein an order is sought for the sale of a ward’s 

real estate or both real and personal property shall be filed in the office of the 

clerk of the superior court of the county in which all or any part of the real es- 

tate is situated: if the order of sale demanded in the petition is for the sale of 

the ward’s personal estate, the petition shall be filed in the office of the clerk of 

superior court of the county in which all or any of said personal estate is situ- 
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ated. The proceeds of sale under this section shall be considered as assets in 
the hands of the guardian for the benefit of creditors, in like manner as assets 
in the hands of a personal representative; and the same proceedings may be had 
against the guardian with respect to such assets as might be taken against an 
executor, administrator or collector in similar cases. Nothing herein contained 
shall be construed to divest the court of the power to order private sales as here- 
tofore ordered in proper cases. (1789, c. 311, s. 5; R. C., c. 54, s. 34; 1868-9, 
c. 201, ss. 41, 42; Code, ss. 1604, 1605; Rev., ss. 1800, 1801; C. S., s. 2182; 
pAb weri7b S.2-icel0841s 2; 1949 sc 7 Oyen Z)) 

Cross Reference.—See § 33-31.1. 

Ascertaining Debts Due and Specifying 
Property to Be Sold.—Under the former 

wording of the statute, giving the county 
court the power now possessed by the 
clerk of the superior court, it was held 
that the statute did not confer a general 
power to make orders of sale, but con- 

ferred a limited power to make orders to 
sell designated parts of the ward’s estate 
to pay ascertained debts against such es- 
tate. Leary v. Fletcher, 23 N.C. 259 
(1840). 

The court should first ascertain that 
there are debts due from the ward, which 

render the sale of his property expedient, 
and should also select the part or parts of 

the property which can be disposed of with 
least injury to the ward. Leary v. Fletcher, 
23 N.C. 259 (1840). 

Same—Sufficiency of Order.—An order 
authorizing a guardian, under certain cir- 
cumstances, to sell the land of his ward, 
must first show that it was ascertained 
that there were debts due from the ward, 

and then specify what particular land is 
to be sold for their payment. Spruill v. 
Davenport, 48 N.C. 42 (1855). 

Insufficient Specification of Land. — 
An order that the guardian sell the land 
of his ward, or so much thereof as will be 

sufficient to discharge his debts, is fatally 
defective and void, and vests no title in 
those who bought at the sale. Leary v. 
Fletcher, 23 N.C. 259 (1840); Ducket v. 
Skinner, 33 N.C. 431 (1850). 

Sufficient Specification of Land. — An 

order “to sell the land of the ward named 
in the petition, adjoining the lands of A., 
B., and others, containing about 110 
acres,” it not appearing that the ward had 
other land, was held a sufficient specifica- 
tion of the land under the statute. Pen- 
dleton v. Trueblood, 48 N.C. 96 (1855). 

Sale Void Where Debts Not Shown.— 
A sale of a ward’s land on petition of the 
guardian to pay debts is void where it is 
not made to appear that the court passed 

on and ascertained the fact that there 
were depts against the ward’s estate. 
Coffield v. McLean, 49 N.C. 15 (1856). 

But the amount of the debts, or to 
whom due, need not be set forth in the 
order. Spruill v. Davenport, 48 N.C. 42 
(1855); Pendleton v. Trueblood, 48 N.C. 
96 (1855). 

Proceeds Subject to Attachment. — 
Money from the sale of land which be- 
longed to wards is subject to attachment in 

the hands of the clerk after the confirma- 
tion of the sale. Leroy v. Jacobosky, 136 

N.C. 443, 48 S.E. 796 (1904). 
Priority in Payment of Debts.—When 

a guardian of an infant, under an order 
of court, sells his ward’s land for payment 
of the debts of the ancestor, he is bound 

to observe the same priority in the pay- 
ment of the debts as an administrator or 
executor in applying the personal assets. 
Merchant v. Sanderlin, 25 N.C. 501 (1843). 

Sale of Lunatic’s Property.—See § 35-10 
et seq. And see Howard v. Thompson, 30 

N.C. 367 (1848). 

33-34. To sell perishable goods on order of clerk.—Every guardian 
shall sell, by order of the clerk of the superior court, all such goods and chattels 
of his ward as may be liable to perish or be the worse for keeping. The pro- 
cedure for the sale shall be as provided by article 29A of chapter 1 of the Gen- 
eral statutes. (1762,'c) 69, s..10;"R. C., cy 54,’ s, 22; 1868-9, ‘c. 201, s. 26; Code, 
Bripoo. nev., 6.1787; C. $3.8: 2170; 1949, c: 719/52.) 

§ 33-35. When timber may be sold.—In case the land cannot be rented 
for enough to pay the taxes and other dues thereof, and there is not money suffi- 
cient for that purpose, the guardian, with the consent of the clerk of the superior 
court, may annually dispose of or use so much of the lightwood, and box or rent 
so many pine trees, or sell so much of the timber on the same, as may raise 
enough to pay the taxes and other duties thereon, and no more. (1762, c. 69, s. 
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14 ARC 2c. 15455427 alee acme 1s 
S., s. 2174.) 

Sale without Authority. — Where a 
guardian sold timber on the land of his 

ward without an order of the court (now 
consent of superior court clerk), and took 

Cu. 33. GUARDIAN AND WARD § 33-39 

s/'33.>*@ode ests1596; Revise 1/90 2G: 

of such note cannot set up the failure of 
the guardian to observe the statutory 
mandate. Evans v. Williamson, 79 N.C. 86 
(1878). 

a note for the purchase money, the maker 

ARTICLE 4A. 

Guardians’ Deeds Validated When Seal Omitted. 

§ 33-35.1. Deeds by guardians omitting seal, prior to Jan. 1, 1944, 
validated.—All deeds executed prior to the first day of January, 1944, by any 
guardian, acting under authority obtained by him from the superior court as re- 
quired by law, in which the guardian has omitted to affix his seal after his signa- 
ture and/or has omitted to affix the seal after the signature of his ward shall be 
good and valid, and shall pass the title to the land which the guardian was au- 
thorized to convey: Provided, however, this section shall not apply to any pend- 
ing litigation. (1947, c. 531.) 

ARTICLE 5. 

Returns and Accounting. 

§ 33-36. Return within three months.—Every guardian, within three 
months after his appointment, shall exhibit and account, upon oath, of the estate 
of his ward, to the clerk of the superior court; but such time may be extended 
by the clerk of the superior court, on good cause shown, not exceeding six months. 
(1762; c.:69;,8-9; RaC.pc..94) s.. 1s 1868-95 ce 20 ys-914 a Codepcwla/ aleve 
si 18028 GrSis7Z21839) 

In the administration of the estate of a 
lunatic, the guardian is subject to the or- 
ders of the clerk by whom he was ap- 
pointed and to whom he is required by 
this and following sections to account. 

Read v. Turner, 200 N.C. 773, 158 S.E. 475 
(1931). 

Cited in Norman vy. Walker, 101 N.C. 
24, 7 S.E. 468 (1888). 

§ 33-37. Procedure to compel return.—In cases of default to exhibit 
the return required by § 33-36, the clerk of the superior court must issue an or- 
der requiring the guardian to file such return forthwith, or to show cause why an 
attachment should not issue against him. If, after due service of the order, the 
guardian does not, on the return day of the order, file such return, or obtain 
further time to file the same, the clerk of the superior court shall issue an at- 
tachment against him, and commit him to the common jail of the county till he 
files*such return. (1762, c. 69;'s. 1S; RiiC,” co 543ys 12=31868-9.2ce 20s > 
Code, s. 1578; Rev., s. 1803; C. S., s. 2184.) 

Cross Reference.——As to suits for ac- 
counting at term, see § 28-147. 

§ 33-38. Additional assets to be returned. — Whenever further prop- 
erty of any kind, not included in any previous return, comes to the hands or 
knowledge of any guardian, he must cause the same to be returned within three 
months after the possession or discovery thereof; and the making of such return 
of new assets, from time to time, may be enforced in the same manner as pre- 
scribed in § 33-37. (1868-9, c. 201, s. 16; Code, s. 1579; Rev., s. 1804; C. S., 
s. 2185.) 

§ 33-39. Annual accounts.—Every guardian shall, within thirty days after 
the expiration of one year from the date of his qualification or appointment, and 
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annually, so long as any of the estate remains in his control, file in the office of the 
clerk of the superior court an inventory and account, under oath, of the amount of 
property received by him, or invested by him, and the manner and nature of such 
investment, and his receipts and disbursements for the past year in the form of debit 
and credit. He must produce vouchers for all payments. The clerk of the superior 
court may examine on oath such accounting party, or any other person, concerning 
the receipts, disbursements or any other matter relating to the estate; and having 
carefully revised and audited such account, if he approve the same, he must indorse 
his approval thereon, which shall be deemed prima facie evidence of correctness. 
ii 7o2, c.07,65, 9) 1b" RoC. c. 54."ss-Ulgai2- 1871-2, ¢. 40: Codeé,'s. 1617; Rev., 
Slee? C.5.4S. 2180; 1965, c. 802. ) 

Cross References.—As to clerk’s power 

to audit the account of guardian, see § 
2-16. As to vouchers being evidence of 
disbursement, see § 28-119. 

Editor’s Note. — The 1965 amendment 
substituted “thirty days after the expira- 
tion of one year” for “twelve months” 

near the beginning of the first sentence. 
Definition of “Account”.—An “account” 

is used in this section in the sense of a 
statement in writing of debits and credits, 
or of receipts and payments. And when 
not only an account, but payment or set- 

tlement is intended, additional words are 
used to express that idea. State v. Dunn, 
134 N.C. 663, 46 S.E. 949 (1904). 
Ward Can Demand Annual Statement. 

—A ward is entitled to demand of her 
guardian an annual statement of the man- 
ner and nature of his investments of her 

estate. Moore v. Askew, 85 N.C. 199 

(1881). 
What to Be Set Out.—lIt is the duty of 

a guardian in making his annual returns to 
set out the manner in which he has in- 

vested the ward’s estate, and the nature of 

State ex rel. Collins v. Gooch, 97 N.C. 186, 
1 S.E. 653 (1887). 
The annual account of a guardian is 

competent evidence against him, and pre- 
sumptive evidence against his sureties. 
Loftin v.°Cobb, 126°N.C: 58, 35 'S.E. 230 
(1900). 
Of Good Faith. — No higher evidence 

can be offered of that good faith required 
of a guardian than perfect candor, full in- 
formation, and minute, detailed accounts. 
Moore v. Askew, 85 N.C. 199 (1881). 
And Is Prima Facie Correct When Ac- 

cepted by the Court.—The ex parte settle- 

ment made by a guardian with the court 
having jurisdiction of such matters, is, 
when accepted by the court, prima facie 
correct, and while not conclusive upon 

creditors or next of kin, and strict proof 
and specific assignment of errors are not 
required as in actions to surcharge a stated 
account, nevertheless the burden is on the 

party attacking such settlement to estab- 
lish, by a preponderance of testimony, its 
incorrectness. State ex rel. Turner v. Tur- 
ner, 104 N.C. 566, 10 S.E. 606 (1889). 

the securities which he holds as guardian. 

§ 33-40. Procedure to compel accounting.—If any guardian omits to 
account, as directed in § 33-39, or renders an insufficient and unsatisfactory ac- 
count, the clerk of the superior court shall forthwith order such guardian to 
render a full and satisfactory account, as required by law, within twenty days 
after service of the order. Upon return of the order, duly served, if such guard- 
ian fail to appear or refuse to exhibit such account, the clerk of the superior court 
may issue an attachment against him for contempt and commit him till he ex- 
hibits such account, and may likewise remove him from office. And in all pro- 
ceedings hereunder the defaulting guardian will be liable personally for the costs 
of the said proceeding, including the costs of service of all notices or writs in- 
cidental to, or thereby acquiring, or the amount of the costs of such proceeding 
may be deducted from any commissions which may be found due said guardian 
on settlement of the estate. Where a corporation is guardian, the president, 
cashier, trust officer or the person or persons having charge of the particular es- 
tate for said corporation, or the person to whom the duty of making reports of 
said estate has been assigned by the officers or directors of said corporation, may 
be proceeded against and committed to jail as herein provided as if he or they 
were the guardian or guardians personally: Provided, it is found as a fact that 
the failure or omission to file such account or to obey the order of the court in 
reference thereto is willful on the part of the officer charged therewith: Pro- 
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vided further, the corporation itself may also be fined and/or removed as such 
guardian for such failure or omission. (C. C. P., s. 479; Code, s. 1618; Rev., 
$,18065 GiSHs/2187511 9207 99 1s12 5 1953%Cx 5173) 

Editor’s Note.—See 11 N.C.L. Rev. 232. 369 (1878); In re Dixon, 156 N.C. 26, 72 

Applied, as to removal for failure to ac- S.E. 71 (1911). 
count, in Sanderson y. Sanderson, 79 N.C. 

§ 33-41. Final account. — A guardian may be required to file such ac- 
count at any time after sixty days from the ward’s coming of full age or the 
cessation of the guardianship; but such account may be filed voluntarily at any 
time, and, whether the accounting be voluntary or compulsory, it shall be audited 
and recorded by the clerk of the superior court. (C. C. P., s. 481; Code, s. 1619; 
Rev., s. 1807; C. S., s. 2188; 1965, c. 411.) 

Cross References.—As to accounting for 
compound interest in final settlement, see 

§ 24-4. As to necessity for payment of 
taxes before final accounting, see § 105- 
240. As to fees for auditing final account, 
see § 2-35. 

Editor’s Note. — The 1965 amendment 
substituted “sixty days” for “six months.” 

In General.—This section is not intended 
to bestow upon the guardian the ward’s 
moneys and properties for six months 
[now sixty days] after he becomes of age, 
nor to deprive him of the right to bring 
an action to recover them during the pe- 
riod, but simply means that the guardian 
is presumed to have settled with his ward 

within such six months [now sixty days], 
and after its lapse the clerk can call on 
the guardian to file his final account, with 
the receipts of the ward, in full settle- 
ment, to complete the record in his office, 
for the section states that such return shall 
be “audited and recorded.” Self v. Shugart, 
135 N.C. 185, 47 S.E. 484 (1904). 

“Audit” Explained. — When the section 
directs that the clerk shall “audit” the ac- 
count, it implies that he shall pursue the 
usual course which has been found to be 
just and convenient in such cases. Row- 

land v. Thompson, 64 N.C. 714 (1870). 
Jurisdiction—The clerk of the superior 

court has jurisdiction of settlements be- 
tween guardian and ward, and, of course, 
between the guardian and the ward’s per- 
sonal representative. McNeill v. Hodges, 
105 N.C. 52, 11 S.E. 265 (1890); Mclean 
vo Bréeece, 2113) N.C. (3908.18 Se. 604 
(1893). 

Action Barred Ten Years after Ward 
Comes of Age.—vTen years after the ward 
comes of age bars an action by him against 
his guardian for settlement. Dunn v. Bea- 
man, 126 N.C. 766, 36 S.E. 172 (1900). 
When Action Barred as to Sureties. — 

An action for breach of the guardianship 
bond based upon this section is barred as 
to the sureties after three years from the 
date the guardian should have made pay- 
ment, and the fact that the guardian con- 
tinued to pay the ward interest on the 
amount due the ward for several years 
after the ward’s majority does not affect 
the running of the statute as to the sure- 
ties. State ex rel. Finn v. Fountain, 205 

N.C. 217; 171 S.E.. 85 (1933)..See Copleycy. 
Scarlett, 214 N.C::31, 197%. S.E,..623 (19388): 
Judgment Is an Estoppel.—The clerk of 

the superior court, having jurisdiction of 
proceedings against a guardian for a settle- 
ment, a judgment rendered therein is an 
estoppel to an action in the superior court 

between the same parties and upon the 
same question, and cannot be attacked col- 
laterally, but can be impeached for fraud 
only by a direct proceeding for that pur- 
pose. Donnelly v. Wilcox, 113 N.C. 408, 
18 S.E. 339 (1893). 

Distributees May Have Accounting. — 
The express trust existing between the 
guardian and ward terminates at death of 

the latter, and the ward’s distributees may 
have letters of administration taken out 
and call for an accounting. Lowder v. 
Hathcock, 150 N.C. 438, 64 S.E. 194 
(1909). 

Effect of Wrongful Settlement.— Where 
a guardian surrendered his office in March 
to one whom he supposed to be his legal 
successor and made a settlement with him, 

though he was not regularly appointed 
guardian until December following, but in 
the meantime acted as such in good faith, 
it was held that the management of the 
fund from March to December must be 
treated as an exercise of an agency of the 
former guardian, whose bond is respon- 
sible for any loss resulting therefrom. 
Jennings v. Copeland, 90 N.C. 572 (1884). 

§ 33-42. Expenses and disbursements credited to guardian.—Every 
guardian may charge in his annual account all reasonable disbursements and ex- 
penses; and if it appear that he has really and bona fide disbursed more in 
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one year that the profits of the ward’s estate, for his education and maintenance, 
the guardian shall be allowed and paid for the same out of the profits of the es- 
tate in any other year; but such disbursements must, in all cases, be suitable to 
the degree and circumstances of the estate of the ward. (1762, c. 69, ss. 18, 19; 
1799, c. 536, s. 2; R. C., c. 54, s. 28; 1868-9, c. 201, s. 49; Code, s. 1612; Rev., s. 
LOSS CAO. St 2159, 
Cross References.—As to payments al- 

lowed in accounting, see § 33-6. As to ex- 
pense of bond being lawful expense, see 
§ 109-23. 
A guardian should be charged with what 

he receives and credited with what he pays 
out, when it does not appear that he 
collected anything prematurely or kept on 
hand any unreasonable sum. Freeman v. 

Wilson, 74 N.C. 368 (1876). 

Paying Debts Due.—When the guardian 
in good faith pays debts that ought to be 
paid, and by so doing the ward’s estate 
suffers no prejudice, he will be allowed 
credit for disbursements of assets in his 
hands in such respects. Adams v. Thomas, 

Sau N. Gy 521 9(1880) Mclean v. Breece,; 
itseN.C..3903 18h 5.E. 694 (1893). 

Where, in the settlement of the guard- 
ian’s account, the lunatic is dead and his 
only child is of age, and it appears that the 
guardian, in good faith, paid debts with- 
out prejudice to the estate, the disburse- 
ment would be allowed. McLean y. Breece, 
113 N.C. 390, 18 S.E. 694 (1893). 
Payments to Mother for Board of 

Wards after Majority—A guardian is not 
chargeable with moneys paid to the 
mother of his wards for their board after 
their arrival at full age, no objection being 
urged against the propriety or justness of 
the claim, or of the price paid. McNeill v. 

Hodges, 83 N.C. 505 (1880). 
Counsel Fees. — A guardian should be 

allowed reasonable attorney’s fees paid in 
good faith. Burke v. Turner, 85 N.C. 500 

(1881), citing Whitford v. Foy, 65 N.C. 
265 (1871). 

The employment of counsel for legal 
advice and assistance in connection with 
the administration of the wards’ estate is 
a proper expense to be charged in the 
guardian’s account, if in reasonable amount, 

and for the benefit of the wards. Maryland 
Cas. Co. v. Lawing, 225 N.C. 103, 33 S.E.2d 
609 (1945). 

But fees paid by a guardian to the 
counsel for services rendered in obtaining 

an unfair settlement with the ward, and in 
aiding the guardian to cover up the fraud, 
cannot be allowed the latter in his settle- 
ment. Johnston v. Haynes, 68 N.C. 509 
(1873). 
And where the interests of the guardian 

and wards are antagonistic and the services 

rendered by the attorney are in the interest 
of the former rather than the latter the 
obligation to pay therefor is the individual 
liability of the guardian. Maryland Cas. 
Com vaelawinomechm IN Cam1OSsm oS) O6Hed 
609 (1945), citing Lightner v. Boone, 221 
N.C. 78, 19 S.E.2d 144 (1942). 

Exceeding Income of Estate.—In pay- 
ing the accounts of a guardian, he cannot, 
except under rare circumstances, be al- 
lowed disbursements beyond the income of 

his ward. Caffey v. McMichael, 64 N.C. 
507 (1870); Johnston v. Haynes, 68 N.C. 
514 (1873). 
A guardian will not be permitted to use 

more than the accruing profits of his 
ward’s estate in the maintenance and 
education of the ward, except with the 
sanction of the court, or in extreme cases 
of urgent necessity. Tharington v. Thar- 
ington, 99 N.C. 118, 5 S.E. 414 (1888). 

Same—Clerk May Allow.—The clerk of 
the superior court may allow a guardian 
credit for money necessarily expended in 

the education of the ward, though the 
amount exceeded the income and was 
made without the permission of the clerk. 
Duffy v. Williams, 133 N.C. 195, 45 S.E. 
548 (1903). 

Same—Setting Ward up in Business.—A 
guardian who advances money for his 
ward over and above the income of his 
estate, in order to set him up in business, 
or for other purposes, without applying to 
the court for leave, is not entitled to charge 
the ward with it. Shaw v. Coble, 63 N.C. 
77 (1869). 
Father as Guardian. — A father, or his 

trustee, in settling his accounts as guard- 

ian for his children, has no right to charge 

the children with the amount expended for 
their education. Walker v. Crowder, 37 
N.C. 478 (1843). 
A father, though he be the guardian of 

his minor child’s estate, is not ordinarily 
permitted to charge for its maintenance, 
and, if able, he is himself bound to main- 

tain his child; if not so, he must, before 
applying any of his ward’s income to that 

end, procure the sanction of the proper 

court. Burke v. Turner, 85 N.C. 500 
(1881). 

Stepfather as Guardian.—Where a step- 

father becomes guardian to his stepchild, 

he is not entitled to charge for board and 
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tract therefor. Barnes v. Ward, 45 N.C. 93 
(1852). 

other necessaries furnished to his ward 
antecedently to his appointment as guard- 
ian; the infant being incompetent to con- 

§ 33-42.1. Guardian to exhibit investments and bank statements. 
—At the time the accounts required by this article and other provisions of 
law are filed, the clerk of the superior court shall require the guardian to exhibit 
to the court all investments and bank statements showing cash balance, and the 
clerk of the superior court shall certify on the original account that an examination 
was made of all investments and the cash balance, and that the same are correctly 
stated in the account: Provided, such examination may be made by the clerk 
of the superior court of the county in which such guardian resides or the county 
in which such securities are located and, when the guardian is a duly authorized 
bank or trust company, such examination may be made by the clerk of the 
superior court of the county in which such bank or trust company has its principal 
office or in which such securities are located; the certificate of the clerk of the 
superior court of such county shall be accepted by the clerk of the superior court 
of any county in which such guardian is required to file an account; provided that 
banks, organized under the laws of North Carolina or the Acts of Congress, en- 
gaged in doing a trust and fiduciary business in this State, when acting as 
guardian, or in other fiduciary capacity, shall be exempt from the requirements 
of this section, when a certificate executed by a trust examiner employed by a 
governmental unit is exhibited to the clerk of the superior court and when said 
certificate shows that the securities held by the fiduciary have been examined 
within one year. (1947, c. 596; 1961, cc. 292, 1066.) 

§ 33-43. Commissions. — The superior court shall allow commissions to 
the guardian for his time and trouble in the management of the ward’s estate, in 
the same manner and under the same rules and restrictions as allowances are 
made to executors, administrators and collectors. (1762, c. 69, ss. 18, 19; R. C., 
c. 54, s. 28; 1868-9, c. 201, s. 50; Code, s. 1613 ; Rev., s. 1809;.C. S., s. 2190.) 

Cross Reference.—As to commissions of 
executors and administrators, see § 28-170. 

Commissions are only a compensation 
to the guardian for his time and trouble in 
managing his ward’s estate. Walton v. 
Erwin, 36 N.C. 136 (1840). 
And the time spent in the management 

of his ward’s estate may be considered in 
fixing his commissions, but cannot be 

separately charged. Shutt v. Carloss, 36 

N.C. 232 (1840). 
Failure to Keep Accounts.—A guardian 

is entitled to commissions, although he 
omitted to keep and render regular ac- 
counts, where no imputation is cast upon 
his integrity by reason of the neglect. 
McNeill v. Hodges, 83 N.C. 505 (1880). 
But where he is grossly negligent, it is 
otherwise. Topping v. Windley, 99 N.C. 
4,5 S.E. 14 (1888). 

Payments to QGuardian’s Firm. — A 
guardian is entitled to commissions on 

payments made for his ward for goods 
bought of a firm of which the guardian 
was a member. Williamson y. Williams, 
59 N.C. 62 (1860). 
When Ward Boards with Guardian.—A 

guardian is not entitled to commissions on 
charges for board while the ward lived 

with the guardian’s family. Williamson v. 
Williams, 59 N.C. 62 (1860). 

Securities Delivered at Majority—Com- 
missions should be allowed a guardian on 
the amount of the notes and other securi- 
ties for debt delivered to the ward upon 
the termination of the guardianship. Whit- 
fOrds va HoyawOomNuCan2 6s nl Sid)s 

Disbursement after Ward’s Majority.— 
A guardian is not entitled to commissions 
upon any disbursement made after his 
ward arrives at full age. McNeill v. 
Hodges, 83 N.C. 505 (1880). 
Bank as Administrator and Guardian of 

Distributee.—Where a bank, acting as ad- 
ministrator and as guardian for one of the 
distributees, pays over to itself as guardian 
the distributive share of its ward, such 
amount is cash received by it as guardian, 
and it is entitled by law to commissions 
thereon. Rose v. Bank of Wadesboro, 217 
N.C. 600, 9 S.E.2d 2 (1940). . 

Using Ward’s Money in Own Business. 
—A guardian will be allowed commissions, 
although he uses his ward’s money in his 
business,’ if he makes regular returns, so 
as to show at all times what amount is due 
his ward. Carr v. Askew, 94 N.C. 194 

(1886), distinguishing Burke v. Turner, 85 
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N.C. 500 (1881). See Fisher v. Brown, 135 
N.C. 198, 47 S.E. 398 (1904). 
Same—Gross Negligence. — A guardian 

is not entitled to commissions on money 
collected and used by him in his own busi- 
ness where he was guilty of gross negli- 
gence in not making his returns. Burke v. 
Turner, 85 N.C. 500 (1881). 

Rate of Commissions.—Reasonable com- 
missions will always be allowed to a 
guardian unless in cases of fraud or very 

culpable negligence. The rate will depend 
upon a variety of circumstances, such as 
the amount of the estate, the trouble in 
managing it, whether fees have been paid 
to counsel for assisting him in the manage- 
ment, the last of which will lessen it. 
Whitford v. Foy, 65 N.C. 265 (1871). 
Same—Two and One Half Percent.— 

Two and one half percent was ample 
commission to a guardian receiving most 
of the ward’s property, without litigation 
or difficulty, in the shape of notes payable 

to himself, which he retained six years 
collecting but little interest, when he vol- 
untarily resigned and delivered the notes 

Cu. 33. GUARDIAN AND WARD § 33-46 

Same—Five Percent. — Five percent 
was not an unreasonable allowance to a 
guardian as commissions on his receipts 
and disbursements, when these were 
numerous, and extended over a period of 
fourteen years. Covington v. Leak, 65 N.C. 
594 (1871). 
Same—Ten Percent. — A commission 

of ten percent, the highest allowed by the 
statute, will be allowed to a guardian only 
in a case of the greatest merit, as where 
his duties have been troublesome and of 
long continuance. Walton v. Erwin, 36 
N.C. 136 (1840). 

Referee’s Decision Adopted. — The 
amount of allowance of commissions to a 
guardian by a referee is usually adopted by 

the court, unless it is shown to be exces- 
Sive. Johnston vy. Haynes, 68 N.C.. 514 
Pisvey= WW hittords vi. Hoy. NiC6 527 
(1874). 
An appellate court will not review the 

finding of a referee as to the commissions 
allowed a guardian, unless such com- 
missions are shown to be grossly errone- 
ous. Whitford v. Foy, 71 N.C. 527 (1874). 

to his successor. Walton v. Erwin, 36 N.C. 
136 (1840). 

ARTICLE 6. 

Public Guardians. 

§ 33-44. Appointment; term; oath.—There may be in every county a 
public guardian, to be appointed by the clerk of the superior court for a term of 
eight years. The public guardian shall take and subscribe an oath (or affirma- 
tion) faithfully and honestly to discharge the duties imposed upon him; the oath 
so taken and subscribed shall be filed in the office of the clerk of the superior 
court. (1874-5, c. 221, ss. 1, 5; Code, ss. 1556, 1560; Rev., ss. 1758, 1759: C. 
Bins. 2191.) 

§ 33-45. Bond of public guardian; increasing bond. — The public 
guardian shall enter into bond with three or more sureties, approved by the clerk 
in the penal sum of six thousand dollars, payable to the State of North Carolina, 
conditioned faithfully to perform the duties of his office and obey all lawful or- 
ders of the superior or other courts touching said guardianship of all wards, 
money or estate that may come into his hands. Whenever the aggregate value 
of the real and personal estate belonging to his several wards exceeds one 
half the bond herein required the clerk of the superior court shall require him 
to enlarge his bond in amount so as to cover at least double the aggregate amount 
under his control as guardian. (1874-5, c. 221, ss. 2, 3; Code, ss. 1557, 1558; 
Brewess.021, 322: Cr$ys72192.) 

§ 83-46. Powers, duties, liabilities, compensation.—The powers and 
duties of said public guardian shall be the same as other guardians, and he shall 
be subject to the same liabilities as other guardians under the existing laws, and 
shall receive the same compensation as other guardians. (1874-5, c. 221, ss. 6, 
7.,Code, s, 1561 ; Rey.,.s.. 1761; C.\S., s. 2193.) 

Cross Reference. — As to payment to 
public guardian of limited proceeds due 
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minor, insurance beneficiary, see § 

2-52. 
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§ 33-47. When letters issue to public guardian.—The public guardian 
shall apply for and obtain letters of guardianship in the following cases: 

(1) When a period of six months has elapsed from the discovery of any 
property belonging to any minor, idiot, lunatic, insane person or 
inebriate, without guardian. 

(2) When any person entitled to letters of guardianship shall request in writ- 
ing the clerk of the superior court to issue letters to the public guardian ; 
but it is lawful and the duty of the clerk of the superior court to revoke 
said letters of guardianship at any time after issuing the same upon 
application in writing by any person entitled to qualify as guardian, 
setting forth a sufficient cause for such revocation. (1874-5, c. 221, ss. 
6, 7; Code, s. 1561 ; Rev., s. 1760; C. S., s. 2194.) 

ARTICLE 7. 

Foreign Guardians. 

33-48. Right to removal of infant’s or ward’s personalty from 
State.—Where any infant, ward, idiot, lunatic or insane person, residing in 
another state or territory, or in the District of Columbia, or Canada, or other 
foreign country, is entitled to any personal estate in this State, or personal prop- 
erty substituted for realty by decree of court, or to any money arising from the 
sale of real estate whether the same be in the hands of any guardian residing 
in this State, or of any executor, administrator or other person holding for the 
infant, ward, idiot, lunatic or insane person, or if the same (not being adversely 
held and claimed) be not in the lawful possession or control of any person, the 
guardian or trustee of the infant, ward, idiot, lunatic or insane person, duly ap- 
pointed at the place where such infant, ward, idiot, lunatic or insane person 
resides, or in the event no guardian or trustee has been appointed the court or 
officer of the court authorized by the laws of the state or territory or for the 
District of Columbia or Canada or other foreign country to receive moneys be- 
longing to any infants, idiots, lunatics or insane persons when no guardian or 
trustee has been appointed for such person, may apply to have such estate re- 
moved to the residence of the infant, idiot, lunatic or insane person by petition 
filed before the clerk of the superior court of the county in which the property 
or some portion thereof is situated which shall be proceeded with as in other 
cases of special proceedings. (1820, c. 1044; 1842, c. 38; R. C., c. 54, s. 29; 
1868-9, c. 201, ss. 35, 38; 1874-5, c. 168; Code, ss. 1598, 1601; Rev., s. 1816; 
1913, 006, Siths Co S7S32109.5193/5.c. SUZ slOO sacred a sales) 

Cross Reference. — As to removal of properly pending, may order that the 
trust funds of nonresidents from State, see 

§ 36-6 et seq. 
Editor’s Note. — The 1963 amendment 

inserted “infant” and “or trustee” several 

times in this section. 
Local Guardian Not Necessary.—W here 

a foreign guardian has been duly appointed 
in the state of his own residence and that 
of his wards, and has filed a certified copy 
of his appointment, with a bond sufficient 

both as to the amount and the financial 
ability of the sureties to protect the estate 
of his wards and in conformity with this 
section and § 33-49, with his petition to 
the clerk of the court as required by these 
statutes, it is not necessary that a local 
guardian be appointed, but the court in 

this State, before which the matter is 

foreign guardian be permitted to withdraw 
the estate of his wards to the place of 
foreign jurisdiction. Cilley v. Geitner, 183 
N.C. 528, 111 $.E. 865 (1922). 
When Guardian Must Be Resident. — 

Where the infant grandchildren of the 
testator take upon a contingency, as 
directed by the will, properly probated 
here, it is required that the guardian ap- 
pointed be a resident of this State, accord- 
ing to our law, unless the funds have been 
properly removed to another state, under 
this section and § 33-49; and the law of 
this State governs the interpretation of 
the will when the testator died domiciled 
here. Cilley v. Geitner, 182 N.C. 714, 110 
Seba olm Glo ine 

Proper Refusal to Order Removal. — 
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Where it appeared that the property in 
this State of a ward residing in another 
state consisted of good bonds at interest 
in the hands of his guardian here, a part 
of which arose from the sale of land, and 
the ward was nearly of age, and there was 
no special necessity made to appear for 

making a transfer of the property, the 

court of equity, in the exercise of its dis- 
cretion, refused to order a transfer of the 

estate to the hands of a guardian appointed 
in such other state. Douglas v. Caldwell, 

59 N.C. 20 (1860). 

Foreign Guardian as Next Friend. — A 
guardian appointed in another state has no 
authority to represent his wards in suits 
and proceedings in this State, but when he 
brings suit for them as guardian it will be 
treated as if he were their next friend. 
Matesvan Mott.96 ENC. 19) .2)°S.Eo 176 
(1887). 

Cu. 33. GUARDIAN AND WARD § 33-49.1 

A guardian in another state of nonresi- 
dent wards may proceed to obtain posses- 
sion of the property bequeathed to the 
wards and in the hands of an executor in 
this State under a will duly probated here 
under the provisions of this section; and 
§ 36-7, relating to property in the hands of 
a trustee residing in this State, is not ap- 
plicable. Fidelity Trust Co. v. Walton, 198 
N.C. 790, 153 S.E. 401 (1930). 
The petition and proceeding prescribed 

by this section are jurisdictional, in order 
to authorize the transfer of the funds of 
an infant domiciled in this State to a 
guardian in another state; and an order, 
by the judge of the superior court or clerk, 
for its transfer otherwise is void. State ex 
reli Page v. Sawyer, 223 N.C. 102, 25 
S.E.2d 443 (1943). 

Cited in Johnson v. Salsbury, 232 N.C. 
ABO Olio Sakysed age he (L900). 

§ 33-49. Contents of petition; parties defendant. — ‘The petitioner 
must show to the court a copy of his appointment as guardian or trustee and bond 
duly authenticated, and must prove to the court that the bond is sufficient, as 
well in the ability of the sureties as in the sum mentioned therein, to secure all 
the estate of the infant or ward wherever situated: Provided, that in all cases 
where a banking institution, resident and doing business in a foreign state, is a 
guardian or trustee of any person or infant and such banking institution is not 
required to execute a bond to qualify as guardian or trustee under the laws of 
the state wherein said guardian or trustee qualified and was appointed guardian or 
trustee of such infant, or infants, and no sureties are or were required by the 
state in which said banking institution qualified as guardian or trustee, and this 
fact affirmatively appears to the court, then the personal property and estate 
of such infant or other person, may be removed from this State without the 
finding of a court with reference to any sureties, and the court in which the 
petition for the removal of the property of the infant or ward is filed may order 
the transfer and removal of the property of the infant or ward, and the payment 
and delivery of the same to the nonresident guardian or trustee of said infant 
or ward without regard to whether a nonresident guardian or trustee has filed 
a bond with sureties; and the finding of the court that the said guardian or 
trustee is a banking institution and has duly qualified and been appointed guard- 
ian or trustee of said infant or ward under the laws of the state where said 
infant or ward, or wards, is or are residents, shall be sufficient. Any person 
may be made a party defendant to the proceeding who may be made a party 
defendant in civil actions under the provisions of the chapter entitled Civil Pro- 
Beeenn( 1620), 1044.6. 27718427 c..38; Rh, Cc. 04, 8. 305°1868-9, c. 201, ss. 
Bon a72 Code, ss. 1599 1600> Rev.,.ss. 1817, 1818; CS. s. 2196; 1949, ‘c. 
253 ; 1963, c. 999, s. 2.) 

Cross Reference. — As to who may be The 1963 amendment inserted “infant 
defendants, see § 1-69. or” and “or trustee” several times in this 

Editor’s Note.—For brief account of the _ section. 
1949 amendment, see 27 N.C.L. Rev. 458. 

§ 33-49.1. Transfer of guardianship.—When any ward, mental defec- 
tive, mentally disordered person, or cestui que trust, for whom a guardian or 
trustee has been appointed, lives in a county in this State other than the county 
in which letters were issued to such guardian or in which such trustee was ap- 
pointed, the trustee or guardian may, by petition filed with the clerk of court of 
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the county in which letters were issued or in which he was appointed, transfer the 
guardianship or trusteeship to the county of the residence of the ward, mental 
defective, mentally disordered person, or cestui que trust. Upon the removal of 
such guardianship or trusteeship, the clerk of the court of the county to which it 
is removed shall have the same powers and authority as he would have had if he 
had originally issued the letters of guardianship or appointed the trustee, and all 
reports and accounts required by law to be filed by the guardian or trustee shall 
be filed with the clerk of the court of the county to which such guardianship or 
trusteeship is removed. (1945, c. 194; 1961, c. 973.) 

ARTICLE 8. 

Estates without Guardian. 

§ 83-50. Duty of grand jury as to orphans and guardians. — The 
grand jury of every county is charged with and shall present to the superior court 
the names of all orphan children that have no guardian or are not bound out to 
some trade or employment. They shall further inquire of all abuses, mismanage- 
ment and neglect of all such guardians as are appointed by the clerk of the su- 
perior court. The clerk of the superior court shall, at each term of the superior 
court, lay before the grand jury a list of all the guardians acting in his county 
or appointed by him. (1762, c..69,°s..17;-R.C., ceod) s..1S8 3 1805-9" ca 20 lens. 
46+ Code, s. 1609. Rev., s.1810; CS... s22197,) 

§ 33-51. Solicitor to apply for receiver for orphans’ estates.— 
Whenever the name of an orphan, having any estate and for whom no suitable 
person will become guardian, is presented by a grand jury, the clerk of the su- 
perior court must give notice thereof forthwith to the solicitor of the State for 
the judicial district, who shall apply in behalf of the orphan to the judge of the 
superior court of the county where such presentment was made, to the end that 
a receiver be appointed. (1846, c. 43; R. C., c. 54, s. 19; 1868-9, c. 201, s. 47; 
Code, s. 1610; Rev., s. 1811; C. S., s. 2198. ) 

§ 33-52. Solicitor to prosecute bond of guardian removed without 
a successor.—Whenever any guardian is removed, and no person is appointed 
to succeed in the guardianship, the clerk of the superior court shall certify the 
name of such guardian and his sureties to the solicitor of the judicial district, 
who shall forthwith institute an action on the bond of the guardian in the su- 
perior court, for securing the estate of the ward. (1844, c. 41; R. C., c. 54, s. 
14; 1868-9, c. 201, s. 21; Code, s. 1584; Rev., s. 1812; C. S., s. 2199.) 

Infant Not Necessary Party. — The _ possession of the court, the superior court 
action required by this section to be taken 
by the solicitor, in the cases provided for, 
is properly an action brought by him for 
the benefit of the ward when the guardian 
has been removed, and the ward is not a 
necessary, perhaps not a proper, party to 

it. Becton v. Becton, 56 N.C. 419 (1857); 
Temple y. Williams, 91 N.C. 82 (1884). 

Allowance Pendente Lite. — During the 
pendency of an action under this section 
against a guardian and the sureties on his 
bond by his ward for an account and 
settlement, and while the same is under 
reference and before the report of the ref- 
eree is complete and finally acted on, and 

before any of the ward’s estate is in 

has no power to order the guardian and 
his sureties to pay a certain sum into court 
for the ward’s maintenance and support 
pendente lite, and a further sum for her 
attorney. State ex rel. Harris v. Harrison, 
75 N.C. 432 (1876). 
Same—Contempt.—If it is made to ap- 

pear to the court, pending an action under 
this section, that a fund belonging to the 
ward is in possession of the guardian re- 
moved, the judge may, by process of con- 
tempt, compel its payment into court, 

where it. will be subject to such orders 
and disposition as the necessities of the 
ward may require. State ex rel. Harris 
v. Harrison, 75 N.C. 432 (1876). 
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§ 33-53. Judge to appoint receiver; his rights and duties. — The 
judge of the superior court, either residing in or presiding over the courts of the 
district, before whom such action is brought, shall have power to appoint the clerk 
of the superior court or some discreet person as a receiver to take possession of 
the ward’s estate, to collect all moneys due to him, to secure, lend, invest or ap- 
ply the same for the benefit and advantage of the ward, under the direction and 
subject to such rules and orders in every respect as the said judge may from 
time to time make in regard thereto; and the accounts of such receiver shall be 

returned, audited and settled as the judge may direct. The receiver shall be al- 

lowed such amounts for his time, trouble and responsibility as seem to the judge 

reasonable and proper; and such receivership may be continued until a suitable 

person can be procured to take the guardianship. (1844, c. 41, s. 2; R. C., ¢. 54, 

s. 15; 1868-9, c. 201, s. 22; Code, s. 1585; Rev., s. 1813; C. S., s. 2200.) 

Cross Reference.—As to receivers, see § 

1-501 et seq. 

Appointment of Clerk.—Under this sec- 
tion the court has authority to appoint a 
clerk of the superior court receiver of the 
infants’ estate. Waters v. Melson, 112 N.C. 
89, 16 S.E. 918 (1893). 

Same—Sufficiency of Order—Where, in 
an order of court appointing “J. A. M. 
clerk of the superior court,” receiver of the 

infants’ estate, the word “as” was omitted 
before the words “clerk of the superior 
court.” It was held that the intention of 
the court to appoint M. as receiver in his 
official capacity was sufficiently indicated. 
Waters v. Melson, 112 N.C. 89, 16 S.E. 
918 (1893). 

The appointment of a receiver for an in- 
sane person’s estate should be made only 
on the motion of the solicitor, after the 
wife and one or more adult children, if 
there are such, or some near relative or 

friend, have been brought before the judge 
at chambers or in term. In re Hybart, 119 
N.C. 359, 25 S.E. 963 (1896). 
The receiver does not have the powers 

of a guardian, but acts under the control 

of the court until another guardian is ap- 
pointed. Temple v. Williams, 91 N.C. 82 
(1884). 

Liability of Receiver. — As a general 
rule, a receiver is responsible for his own 
neglect only, and is protected when he 

acts in entire good faith. State ex rel. Col- 
Siew. tcooch, 97. N.C. 186, 1° S.E. 653 
(1887). 

Is Similar to Guardian’s. — When a re- 
ceiver is appointed to take charge of an 
infant’s estate who has no guardian, and 

is directed to lend out the money and pay 
the income over to the ward, he will be 
held to the same accountability as a guard- 
ian. State ex rel. Collins v. Gooch, 97 N.C. 
186, 1 S.E. 653 (1887). 

Liability for Failure of Bank. — A re- 
ceiver may keep money in a bank as a 
safe place of deposit, or may use the bank 

as a means of transmitting money to dis- 
tant places, and if he uses reasonable dili- 
gence, he will not be held liable if the bank 
fails. State ex rel. Collins v. Gooch, 97 
N.C. 186, 1 S.E. 653 (1887). 
Where a receiver was appointed to take 

charge of an infant’s estate and invest the 
same, and report to the court annually, and 

he deposited a portion of the money in a 
bank in another state to his credit as re- 
ceiver, on which deposit he was paid in- 
terest by the bank, which afterwards 
failed, it was held that the receiver was 
liable for the loss, as he had failed to re- 
port to the court the manner in which he 

had invested the infant’s estate, although 
he had acted in the best faith. State ex rel. 
Collins v. Gooch, 97 N.C. 186, 1 S.E. 653 

(1887). 

Liability on Official Bond of Clerk. — 
When the clerk of the superior court is 
appointed receiver of a minor’s estate un- 
der this section, he takes and holds the 
funds by virtue of his office as clerk, and 
his sureties upon his official bond as such 
officer are liable for any failure of duty on 
his part in that respect. State ex rel. 
Boothe v. Upchurch, 110 N.C. 62, 14 S.E. 
642 (1892). See State ex rel. Rogers v. 
Odom, 86 N.C. 432 (1882). 

The sureties on the clerk’s official bond 
are liable for any breach of his duties as 
receiver. Waters v. Melson, 112 N.C. 89, 16 

S.E. 918 (1893). 

Action against Receiver. — It is not 
necessary to obtain leave of the court be- 
fore commencing an action for failure of 
the clerk to fulfill his duty when appointed 
receiver under this section. State ex rel. 
Boothe v. Upchurch, 110 N.C. 62, 14 S.E. 
642 (1892). 
Same—Burden of Proof. — The burden 

is upon a receiver and his sureties to show 
that he used due diligence in investing the 
money in his hands. Waters v. Melson, 112 

N.C. 89, 16 S.E. 918 (1893). 
Settlement Not Conclusive. — A settle- 
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ment made with a receiver appointed un- the account and settlement are correct. 
der this section, even if had under direction Such presumption may be disproved. 
of the court, is not conclusive against the Temple v. Williams, 91 N.C. 82 (1884). 
ward, but only raises a presumption that 

§ 33-54, When receiver to pay over estate.—When another guardian 
is appointed, he may apply by motion, on notice, to the judge of the superior court 
for an order upon the receiver to pay over all the money, estate and effects of the 
ward; and if no such guardian is appointed, then the infant, on coming of age, 
or in case of his death, his executor, administrator, or collector, and the heir or 
personal representative of the idiot, lunatic or insane person, shall have the like 
remedy against the receiver. (1844, c. 41, s. 4; R. C., s. 54, s. 17; 1868-9, c. 201, 
s, 24 Code,s, 158/ Reve sv 13]4- "Gases e22uL.) 

§ 33-55. Duties of solicitor.—The solicitor shall prosecute the action and 
take all necessary orders therein. (1884, c. 41, s. 3; R. C., c. 54, s. 16; 1868-9, 
c2201,.s1 231 Code, 62.1586 21895 -¢ 14s Reversals bo: Gaorusucahca) 

ARTICLE 9. 

Guardians of Estates of Missing Persons. 

§$ 33-56 to 33-62: Repealed by Session Laws 1965, c. 815, s. 4. 

ArtIcLE 10. 

Conservators of Estates of Missing Persons. 

S$ 33-63 to 33-66: Repealed by Session Laws 1965, c. 815, s. 4. 

ARTICLE 11, 

Guardians of Children of Servicemen. 

§ 33-67. Clerk of superior court to act as temporary guardian to re- 
ceive and disburse allotments and allowances.—In all cases where a citi- 
zen of this State is serving in the armed forces of the United States and has made 
an allotment or allowance to his child, children or other minor dependents as pro- 
vided by the war time allowances to Service Men’s Dependents Act or any other 
act of Congress, and the mother of said child, children or other minor dependents 
or other person of lawful age designated in said allowance or allotment to re- 
ceive such moneys and disburse them for the benefit of said minor dependents shall 
die or become mentally incompetent, and such person so serving in the armed 
forces of the United States shall be reported as missing in action or as a prisoner 
of war and shall be unable to designate another person to receive and disburse said 
allotment or allowance to said minor dependents; then and in such event the clerk 
of the superior court of the county of the legal residence of said serviceman or 
person serving in the armed forces of the United States, is hereby authorized and 
empowered to act as temporary guardian of such minor dependents for the pur- 
pose of receiving and disbursing such allotments and allowance funds for the 
benefit of such minor dependents. (1945, c. 735.) 

Cross References. — As to Veterans’ eral Statutes. As to veterans generally, see 

Guardianship Act, see chapter 34 of Gen- chapter 165 of General Statutes. 

ARTICLE 12. 

Gifts of Securities and Money to Minors. 

§ 33-68. Definitions.—In this article, unless the context otherwise re- 
quires : 
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n “adult” is a person who has attained the age of twenty-one years. 
“bank” is a bank, savings and loan association, building and loan 

association, federal savings and loan association, trust company, na- 
tional banking association, savings bank, industrial bank. 

(3) A “broker” is a person lawfully engaged in the business of effecting 
transactions in securities for the account of others. The term includes 
a bank which effects such transactions. The term also includes a person 
lawfully engaged in buying and selling securities for his own account, 
through a broker or otherwise, as a part of a regular business. 

(4) “Court” means the superior court of the several counties of the State. 
(5) “The custodial property” includes: 

a. All securities, money and life insurance under the supervision of 
the same custodian for the same minor as a consequence of a 
gift or gifts made to the minor in a manner prescribed in this 
article. 

b. The income from the custodial property ; and 
c. The proceeds, immediate and remote, from the sale, exchange, 

conversion, investment, reinvestment or other disposition of such 
securities, money and income. 

(6) A “custodian” is a person so designated in a manner prescribed in this 
article. 

(7) A “guardian” of a minor includes the general guardian, guardian, tutor 
or curator of his property, estate or person. 

(8) An “issuer” is a person who places or authorizes the placing of his name 
on a security (other than as a transfer agent) to evidence that it repre- 
sents a share, participation or other interest in his property or in an 
enterprise or to evidence his duty or undertaking to perform an obliga- 
tion evidenced by the security, or who becomes responsible for or in 
place of any such person. 

(9) A “legal representative” of a person is his executor or the administrator, 
general guardian, guardian, committee, conservator, tutor or curator of 
his property or estate. 

(10) “Life insurance” shall be deemed to include only insurance on the 
life of a minor or a member of the minor’s family as herein defined. 

(11) A “member” of a “minor’s family” means any of the minor’s parents, 
grandparents, great-grandparents, brothers, sisters, uncles and aunts, 
whether of the whole blood or the half bood, or by or through legal 
adoption. 

(12) A “minor” is a person who has not attained the age of twenty-one years. 
(13) A “security” includes any note, stock, treasury stock, bond, debenture, 

evidence of indebtedness, certificate of interest or participation in an 
oil, gas or mining title or lease or in payments out of production under 
such a title or lease, collateral trust certificate, transferable share, 
voting trust certificate or, in general, any interest or instrument com- 
monly known as a security, or any certificate of interest or participation 
in, any temporary or interim certificate, receipt or certificate of deposit 
for, or any warrant or right to subscribe to or purchase, any of the fore- 
going. The term does not include a security of which the donor is the 
issuer. A security is in “registered form” when it specifies a person 
entitled to it or to the rights it evidences and its transfer may be regis- 
tered upon books maintained for that purpose by or on behalf of the 
issuer. 

(14) A “transfer agent” is a person who acts as authenticating trustee, trans- 
fer agent, registrar or other agent for an issuer in the registration of 
transfers of its securities or in the issue of new securities or in the 
cancellation of surrendered securities. 
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(15) A “trust company” is a bank authorized to exercise trust powers in 
the State of North Carolina. (1955, c. 1061; 1959, c. 1166, s. 1.) 

Editor’s Note. — This article, originally 
containing seven sections, was rewritten 
by the 1959 amendment to contain ten sec- 

tions. 
Section 2 of the amendatory act pro- 

vides that the rewriting of this article 
does not affect gifts made in a manner 
prescribed in the original article nor the 
powers, duties and immunities conferred 
by gifts in such manner upon custodians 

and persons dealing with custodians. The 
provisions of this act henceforth apply, 
however, to all gifts made in a manner 
and form prescribed in the original article 
hereby rewritten except insofar as such 
application impairs constitutionally vested 
rights. The sections of this act shall be 
construed as a continuation of the provi- 
sions of the original article hereby re- 
written. 

§ 33-69. Manner of making gift.—(a) An adult person may, during his 
lifetime, make a gift of a security, money, or life insurance, to a person who is a 
minor on the date of the gift. 

(1) If the subject of the gift is a security in registered form, by registering 
it in the name of the donor, another adult person, an adult mem- 
ber of the minor’s family, a guardian of the minor, or a trust com- 
pany, followed, in substance, by the words: “as custodian for 

under the North Carolina Uniform Gifts to 

(name of minor) 
Minors Act”; 

eoeeeere 

(2) If the subject of the gift is a security not in registered form, by deliver- 
ing it to an adult person other than the donor, an adult member, 
other than the donor, of the minor’s family, a guardian of the minor, 
or a trust company, accompanied by a statement of gift in the fol- 
lowing form, in substance, signed by the donor and the person desig- 
nated as custodian: 

“GIFT UNDER THE NORTH CAROLINA UNI- 
FORM GIFTS TO MINORS ACT 

ES VO Be lA Pek fas A: , hereby deliver to 
(name of donor) 

as custodian for 
(name of custodian) 

teal hae dic st eee AL ae s Oke under the North Carolina 
(name of minor) 

Uniform Gifts to Minors Act, the following security(ies): (insert 
an appropriate description of the security or securities delivered suffi- 
cient to identify it or them). 

(signature of donor) 
5 chars WO ee Eade ek eee hereby acknowledges receipt of the above 

(name of custodian) 
described security(ies) as custodian for the above minor under the 
North Carolina Uniform Gifts to Minors Act. 
Dated: 

(signature of custodian)” 

(3) If the subject of the gift is money, by paying or delivering it to a 
broker or a bank for credit to an account in the name of the donor, 
another adult person, an adult member of the minor’s family, a 
guardian of the minor or a bank with trust powers, followed, in 
substance, | bythe *wordS :)astcustodian Toreesa eh vee ene a eee 

(name of minor) 
under the North Carolina Uniform Gifts to Minors Act.” 

(4) If the subject of the gift is life insurance, the ownership of the policy — 
of life insurance shall be registered by the donor of such policy in 
his own name or in the name of an adult member of the minor’s 
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family or in the name of any guardian of the minor, followed by the 
WOLCEMR ASE TIStOCIANL LOT. Wiseman te giecd's OS Fy, 5 under the North 

(name of minor) 
Carolina Uniform Gifts to Minors Act,” and such policy of life in- 
surance shall be delivered to the person in whose name it is thus 
registered as custodian. If the policy is registered in the name of the 
donor, as custodian, such registration shall of itself constitute the de- 
livery required by this section. 

(b) Any gift made in a manner prescribed in subsection (a) may be made 
to only one minor and only one person may be the custodian. 

(c) A donor who makes a gift to a minor in a manner prescribed in sub- 
section (a) shall promptly do all things within his power to put the subject 
of the gift in the possession and control of the custodian, but neither the donor’s 
failure to comply with this subsection, nor his designation of an ineligible per- 
son as custodian, nor renunciation by the person designated as custodian affects 
the consummation of the gift. (1955, c. 1061; 1959, c. 1166, s. 1.) 

§ 33-70. Effect of gift.—(a) A gift made in a manner prescribed in this 
article is irrevocable and conveys to the minor indefeasibly vested legal title 
to the security, money, or life insurance given, but no guardian of the minor 
has any right, power, duty or authority with respect to the custodial property 
except as provided in this article. 

(b) By making a gift in a manner prescribed in this article, the donor in- 
corporates in his gift all the provisions of this article and grants to the custodian, 
and to any issuer, transfer agent, bank, broker or third person dealing with a 
person designated as custodian, the respective powers, rights and immunities 
provided in this article. (1959, c. 1166, s. 1.) 

§ 33-71. Duties and powers of custodian.—(a) The custodian shall col- 
lect, hold, manage, invest and reinvest the custodial property. 

(b) The custodian shall pay over to the minor for expenditure by him, or 
expend for the minor’s benefit, so much of or all the custodial property as the 
custodian deems advisable for the support, maintenance, education and benefit 
of the minor in the manner, at the time or times, and to the extent that the 
custodian in his discretion deems suitable and proper, without or without court 
order, with or without regard to the duty of himself or of any other person to 
support the minor or his ability to do so, and with or without regard to any 
other income or property of the minor which may be applicable or available for 
any such purpose. 

(c) The court, on the petition of a parent or guardian of the minor or of 
the minor, if he has attained the age of fourteen years, may order the custodian to 
pay over to the minor for expenditure by him or to expend so much of or all 
the custodial property as is necessary for the minor’s support, maintenance or 
education. 

(d) To the extent that the custodial property is not so expended, the cus- 
todian shall deliver or pay it over to the minor on his attaining the age of 
twenty-one years or, if the minor dies before attaining the age of twenty-one 
years, he shall thereupon deliver or pay it over to the estate of the minor. 

(e) The custodian, notwithstanding statutes restricting investments by fidu- 
ciaries, shall invest and reinvest the custodial property as would a prudent man of 
discretion and intelligence who is seeking a reasonable income and the preservation 
of his capital, except that he may, in his discretion and without liability to the 
minor or his estate, retain a security given to the minor in a manner prescribed in 
this article. The custodian may also use funds in his custody to purchase a policy 
or policies of life insurance on the life of the minor and to pay premiums thereon, 
and to retain and use funds in his custody to pay premiums on a policy or policies 
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of life insurance given to the minor in accordance with the provisions of G.S. 33-69 

(a) (4). 
is The custodian may sell, exchange, convert or otherwise dispose of custodial 

property in the manner, at the time or times, for the price or prices and upon 

the terms he deems advisable. He may vote in person or by general or limited 

proxy a security which is custodial property. He may consent, directly or through 

a committee or other agent, to the reorganization, consolidation, merger, dissolu- 

tion or liquidation of an issuer, a security which is custodial property, and to the 

sale, lease, pledge or mortgage of any property by or to such an issuer, and to 

any other action by such an issuer. He may execute and deliver any and all 

instruments in writing which he deems advisable to carry out any of his powers 

as custodian. 
(g) The custodian shall register each security which is custodial property 

and in registered form in the name of the custodian, followed, in substance, 

by the words: “as custodian for .......+ssseeeesee scene ereee under the North 
(name of minor) 

Carolina Uniform Gifts to Minors Act.” The custodian shall hold all money 

which is custodial property in an account with a broker or in a bank in the 

name of the custodian, followed, in substance, by the words: “as custodian 

2a) Ma Ae foarg Aik icy a 9 nah eae under the North Carolina Uniform Gifts to 

(name of minor) 
Minors Act.” The custodian shall keep all other custodial property separate 

and distinct from his own property in a manner to identify it clearly as custodial 

property. 

(h) The custodian shall keep records of all transactions with respect to the 

custodial property and make them available for inspection at reasonable intervals 

by a parent or legal representative of the minor or by the minor, if he has 

attained the age of fourteen years. 
(i) A custodian has and holds as powers in trust with respect to the custodial 

property, in addition to the rights and powers provided in this article, all the 

rights and powers which a guardian has with respect to property not held as 

custodial property. 
(j) All life insurance policies held by the custodian whether acquired under 

G.S. 33-69 (a) (4) or G.S. 33-71 (e) shall be registered in the name of the 

custodian as owner “as custodian for ........ see eee eee ee rere rereces under the 
(name of minor) 

North Carolina Uniform Gifts to Minors Act.” The custodian shall have and may 

exercise as custodian all of the incidents of ownership in such life insurance policies 

to the same extent as if he were the owner thereof personally, including, but not 

limited to, the right to borrow on such policies for the payment of premiums. hee 

life insurance policy is issued on the life of the minor, the designated beneficiary 

shall be the minor’s estate. If a life insurance policy is issued on the life of a person 

other than the minor, the beneficiary shall be the custodian, or, if the custodianship 

has ceased, the minor, or, in the event of the minor’s death, the minor’s estate. 

(1955; ¢, 1061; 1959, c. 1166, s: 131961; c. 477 ; 1965, c. 992.) 

Editor’s Note—The 1965 amendment present first sentence therein and rewrote 

rewrote that portion of subsection (e) subsection (j). 

which follows “article” at the end of the 

§ 33-72. Custodian’s expenses, compensation, bond and liabilities. 

—(a) A custodian is entitled to reimbursement from the custodial property for 

his reasonable expenses incurred in the performance of his duties. 

(b) A custodian may act without compensation for his services. 

(c) Unless he is a donor, a custodian may receive from the custodial prop- 

erty reasonable compensation for his services determined by one of the follow- 
ing standards in the order stated: 
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(1) A direction by the donor when the gift is made; 
(2) A statute of this State applicable to custodian ; 
(3) The statute of this State applicable to guardians ; 
(4) An order of the court. 

(d) Except as otherwise provided in this article, a custodian shall not be 
required to give a bond for the performance of his duties. 

(e) A custodian not compensated for his services is not liable for losses to 
the custodial property unless they result from his bad faith, intentional wrong- 
doing or gross negligence or from his failure to maintain the standard of pru- 
dence in investing the custodial property provided in this article. (1959, c. 1166, 
Sal bey 

§ 33-73. Exemption of third persons from liability.—No issuer, trans- 
fer agent, bank, broker or other person acting on the instructions of or other- 
wise dealing with any person purporting to act as a donor or in the capacity of a 
custodian is responsible for determining whether the person designated by the 
purported donor or purporting to act as a custodian has been duly designated or 
whether any purchase, sale or transfer to or by or any other act of any person 
purporting to act in the capacity of custodian is in accordance with or authorized 
by this article, or is obliged to inquire into the validity or propriety under this 
article of any instrument or instructions executed or given by a person purport- 
ing to act as a donor or in the capacity of a custodian, or is bound to see to the 
application by any person purporting to act in the capacity of a custodian of any 
money or other property paid or delivered to him. (1959, c. 1166, s. 1.) 

§ 33-74. Resignation, death or removal of custodian; bond; ap- 
pointment of successor custodian.— (a) Only an adult member of the 
minor’s family, a guardian of the minor or a trust company is eligible to become 
successor custodian. A successor custodian has all the rights, powers, duties and 
immunities of a custodian designated in a manner prescribed by this article. 

(b) A custodian, other than the donor, may resign and designate his suc- 
cessor by: 

(1) Executing an instrument of resignation designating the successor cus- 
todian ; and 

(2) Causing each security which is custodial property and in registered 
form to be registered in the name of the successor custodian followed, 
ipo DstanCo ava tieewOlds a ASs CUStOCIA Tat OU Miers greta ae ciate) syns 

(name of minor) 
under the North Carolina Uniform Gifts to Minors Act”; and 

(3) Delivering to the successor custodian the instrument of resignation, 
each security registered in the name of the successor custodian and 
all other custodial property, together with any additional instruments 
required for the transfer thereof. 

(c) A custodian, whether or not a donor, may petition the court for per- 
mission to resign and for the designation of a successor custodian. 

(d) If the person designated as custodian is not eligible, renounces or dies 
before the minor attains the age of twenty-one years, the guardian of the minor 
shall be successor custodian. If the minor has no guardian, a donor, his legal 
representative, the legal representative of the custodian, an adult member of the 
minor’s family, or the minor, if he has attained the age of fourteen years, may 
petition the court for the designation of a successor custodian. 

(e) A donor, the legal representative of a donor, an adult member of the 
minor’s family, a guardian of the minor or the minor, if he has attained the age 
of fourteen years, may petition the court that, for cause shown in the petition, 
the custodian be removed and a successor custodian be designated or, in the 
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alternative, that the custodian be required to give bond for the performance of 
his duties. 

(f) Upon the filing of a petition as provided in this section, the court shall 
grant an order, directed to the persons and returnable on such notice as the 
court may require, to show cause why the relief prayed for in the petition should 
not be granted and, in due course, grant such relief as the court finds to be 
in the best interests of the minor. (1955, c. 1061; 1959, c. 1166, s. 1.) 

§ 33-75. Accounting by custodian. — (a) The minor, if he has attained 
the age of fourteen years, or the legal representative of the minor, an adult 
member of the minor’s family, or a donor or his legal representative may pe- 
tition the court for an accounting by the custodian or his legal representative. 

(b) The court, in a proceeding under this article or otherwise, may require 
or permit the custodian or his legal representative to account and, if the custodian 
is removed, shall so require and order delivery of all custodial property to the 
successor custodian and the execution of all instruments required for the trans- 
fer thereof. (1955, c. 1061; 1959, c. 1166, s. 1.) 

§ 33-76. Construction. — (a) This article shall be so construed as to ef- 
fectuate its general purpose to make uniform the law of those states which enact it. 

(b) This article shall not be construed as providing an exclusive method for 
making gifts to minors. (1959, c. 1166, s. 1.) 

§ 33-77. Short title.—This article may be cited as the “North Carolina 
Uniform Gifts to Minors Act.” (1955, c. 1061; 1959, c. 1166, s. 1) 
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Chapter 34. | 

Veterans’ Guardianship Act. 

§ 34-1 

Sec. 
34-1. Title. 
34-2. Definitions. 
34-2.1. Guardian’s powers as to property; 

validation of prior acts. 
34-3. Appointment of guardian for wards 

entitled to benefits from United 
States Veterans’ Bureau. 

34-4. Guardian may not be named for 
more than five wards; exceptions; 
banks and trust companies, or 
where wards are members of 
same family. 

34-5. Petition for appointment of guard- 
ian. 

34-6. Certificate of Director prima facie 
evidence of necessity for appoint- 
ment. 

34-7. Same in regard to guardianship of 
mentally incompetent wards. 

34-8. Notice of filing of petition. 

Sec. 
34-9. Qualifications of guardian; surety 

bond. 
34-10. Guardian’s accounts 

hearing on accounts. 
34-11. Failure to file account cause for re- 

moval. 
34-12. Compensation at 5 percent; addi- 

tional compensation; premiums on 

bonds. 
34-13. Investment of funds. 
34-14. Application of ward’s estate. 

24-14.1. Payment of veterans’ benefits to 

relatives. 
34-15. Certified copy of record required 

by Bureau to be furnished with- 
out charge. 

34-16. Commitment to Veterans Adminis- 
tration, etc., for care or treatment. 

4-17. Discharge of guardian. 
4-18. Construction of chapter. 

to be filed;. 

§ 34-1. Title.—This chapter shall be known as “The Veterans’ Guardian- 

ship Act.” (1929, c. 33, s. 1.) 

§ 34-2. Definitions.—lIn this chapter: 

The term “benefits” shall mean all moneys payable by the United States 

through the Bureau. 
The term “Bureau” means the United States Veterans’ Bureau or its successor. 

The term “Director” means the Director of the United States Veterans’ Bureau 

or his successor. 

‘“Fstate’ means income on hand and assets acquired partially or wholly with 

“income.” 
The term “guardian” as used herein shall mean any person acting as a fiduciary 

for a ward. 
“Tncome” means moneys received from the Veterans Administration and reve- 

nue or profit from any property wholly or partially acquired therewith. 

The term “person” includes a partnership, corporation or an association. 

The term “ward” means a beneficiary of the Bureau. (1929, c. 33, s. 2; 1945, c. 

J 20r8. 27 196150. 396, Sal.) 
Editor’s Note. — The successor of the 

United States Veterans’ Bureau is the Vet- 

erans Administration, referred to in § 34- 
16. 

§ 34-2.1. Guardian’s powers as to property, validation of prior 

acts.—Any guardian appointed under the provisions of this chapter may be 

guardian of all property, real or personal, belonging to the ward to the same 

extent as a guardian appointed under the provisions of chapter 33 or chapter 35- 

of the General Statutes of North Carolina, as the case may be, and the provi- 

sions of such chapters concerning the custody, management and disposal of prop- 

erty shall apply in any case not provided for by this chapter. All acts heretofore- 

performed by guardians appointed under the provisions of this chapter with re- 

spect to the custody, management and disposal of property of wards are hereby 

validated where no provision for such acts was provided for by this chapter, if 

such acts were performed under and in conformity with the provisions of chapter 
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33 or chapter 35 of the General Statutes of North Carolina, as the case may be. 
(1Osa;calZ72.s813) 

§ 34-3. Appointment of guardian for wards entitled to benefits 
from United States Veterans’ Bureau.—Whenever, pursuant to any law of 
the United States or regulation of the Bureau, the Director requires, prior to pay- 
ment of benefits, that a guardian be appointed for a ward, such appointment shall 
be made in the manner hereinafter provided. (1929, c. 33, s. 3.) 

§ 34-4. Guardian may not be named for more than five wards; ex- 
ceptions; banks and trust companies, or where wards are members of 
same family.—Except as hereinafter provided it shall be unlawful for any per- 
son to accept appointment as guardian of any ward if such proposed guardian 
shall at that time be acting as guardian for five wards. If any case, upon presenta- 
tion of a petition by an attorney of the Bureau under this section alleging that 
a guardian is acting in a fiduciary capacity for more than five wards and requesting 
his discharge for that reason, the court, upon proof substantiating the petition, 
shall require a final accounting forthwith from such guardian and shall discharge 
such guardian in said case. 

The limitations of this section shall not apply where the guardian is a bank or 
trust company acting for the wards’ estates only. An individual may be guardian 
of more than five wards if they are all members of the same family. (1929, c. 33, 
s. 4.) 

§ 34-5. Petition for appointment of guardian.—A petition for the ap- 
pointment of a guardian may be filed in any court of competent jurisdiction by 
or on behalf of any person who under existing law is entitled to priority of ap- 
pointment. If there be no person so entitled or if the person so entitled shall 
neglect or refuse to file such a petition within thirty days after mailing of notice 
by the Bureau to the last known address of such person indicating the necessity 
for the same, a petition for such appointment may be filed in any court of com- 
petent jurisdiction by or on behalf of any responsible person residing in this State. 

The petition for appointment shall set forth the name, age, place of residence 
of the ward, the names and places of residence of the nearest relative, if known, 
and the fact that such ward is entitled to receive moneys payable by or through 
the Bureau and shall set forth the amount of moneys then due and the amount 
of probable future payments. 

The petition shall also set forth the name and address of the person or institu- 
tion, if any, having actual custody of the ward. 

In the case of a mentally incompetent ward the petition shall show that such 
ward has been rated incompetent on examination by the Bureau in accordance 
with the laws and regulations governing the Bureau. (1929, c. 33, s. 5.) 

§ 34-6. Certificate of Director prima facie evidence of necessity for 
appointment.—Where a petition is filed for the appointment of a guardian of 
a minor ward a certificate of the Director, or his representative, setting forth the 
age of such minor as shown by the records of the Bureau and the fact that the 
appointment of a guardian is a condition precedent to the payment of any moneys 
due the minor by the Bureau, shall be prima facie evidence of the necessity of such 
appointment. (1929, c. 33, s. 6.) 

34-7. Same in regard to guardianship of mentally incompetent 
wards.—Where a petition is filed for the appointment of a guardian of a mentally 
incompetent ward a certificate of the Director, or his representative, setting forth 
the fact that such person has been rated incompetent by the Bureau on examina- 
tion in accordance with the laws and regulations governing such Bureau; and 
that the appointment of a guardian is a condition precedent to the payment of 
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any moneys due such person by the Bureau, shall be prima facie evidence of the 
necessity for such appointment. (1929, c. 33, s. 7.) 

§ 34-8. Notice of filing of petition.—Upon the filing of a petition for the 
appointment of a guardian, under the provisions of this chapter, the court shall 
cause such notice to be given as provided by law. (1929, c. 33, s. 8.) 

§ 34-9. Qualifications of guardian; surety bond.—Before making an 
appointment under the provisions of this chapter the court shall be satisfied that 
the guardian whose appointment is sought is a fit and proper person to be ap- 
pointed. Upon the appointment being made the guardian shall execute and file 
a surety bond to be approved by the court in an amount not less than the sum 
then due and estimated to become payable during the ensuing year. ‘The said bond 
shall be in the form and be conditioned as required of guardians appointed under 
the guardianship laws of this State. The court shall have power from time to time 
to require the guardian to file an additional bond. 

No bond shall be required of the banks and trust companies licensed to do trust 
business in North Carolina. (1929, c. 33, s. 9.) 

Cross Reference.—As to bond required 
of general guardians, see § 33-12 et seq. 

§ 34-10. Guardian’s accounts to be filed; hearing on accounts.— 
Every guardian, who shall receive on account of his ward any moneys from the 
Bureau, shall file with the court annually, on the anniversary date of the appoint- 
ment, in addition to such other accounts as may be required by the court, a full, 
true, and accurate account under oath of all moneys so received by him, of all 
disbursements thereof, and showing the balance thereof in his hands at the date 
of such account and how invested. A certified copy of each of such accounts filed 
with the court shall be sent by the guardian to the office of the Bureau having 
jurisdiction over the area in which such court is located. 

At the time such account is filed the clerk of the superior court shall require 
the guardian to exhibit to the court all investments and bank statements show- 
ing cash balance and the clerk of the superior court shall certify on the original 
account and the certified copy which the guardian sends the Bureau that an ex- 
amination was made of all investments and cash balance and that same are cor- 
rectly stated in the account; provided that banks, organized under the laws of 
North Carolina or the Acts of Congress, engaged in doing a trust and fiduciary 
business in this State, when acting as guardian, or in other fiduciary capacity, 
shall be exempt from the requirement of exhibiting such investments and bank 
statements, and the clerk of the superior court shall not be required to so certify 
as to the accounts of such banks, except that in addition to the officers verify- 
ing the account, there shall be added a certificate of other officers of the bank 
certifying that all assets referred to in the account are held by the guardian. If » 
objections are raised to such an accounting, the court shall fix a time and place 
for the hearing thereon not less than fifteen days nor more than thirty days from 
the date of filing such objections, and notice shall be given by the court to the afore- 
said Bureau office and the North Carolina Veterans Commission by mail not less 
than fifteen days prior to the date fixed for the hearing. Notice of such hearing 
shall also be given to the guardian. (1929, c. 33, s. 10; 1933, c. 262, s. 1; 1945, 
evo, 6.25170), Can90, 6.24) 

Editor’s Note.—See 11 N.C.L. Rev. 232 
as to 1933 amendment. 

§ 34-11. Failure to file account cause for removal.—If any guardian 
shall fail to file any account of the moneys received by him from the Bureau on 
account of his ward within thirty days after such account is required by either 
the court or the Bureau, or shall fail to furnish the Bureau a copy of his accounts 
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as required by this chapter, such failure shall be grounds for removal. (1929, c. 33, 

S11.) 

§ 34-12. Compensation at 5 percent; additional compensation; 

premiums on bonds.—Compensation payable to guardians shall not exceed five 

percent of the income of the ward during any year. In the event of extraordinary 

services rendered by such guardian the court may, upon petition and after hearing 

thereon, authorize additional compensation therefor, payable from the estate of the 

ward. Notice of such petition and hearing shall be given the proper office of the 

Bureau and the North Carolina Veterans Commission in the manner provided in 

§ 34-10. No compensation shall be allowed on the corpus of an estate received from 

a preceding guardian. The guardian may be allowed from the estate of his ward 

reasonable premiums paid by him to any corporate surety upon his bond. (1929, 

6033, sal2} 1945 x0a72355s" 22) 
Additional Compensation. — Where the 

clerk entered an order allowing a guardian 

additional compensation for extraordinary 

services and the Veterans Administration 
failed to perfect its appeal from the clerk’s 

of the superior court for a writ of certio- 
rari, the petition for certiorari was denied 
upon the court’s finding of laches and de- 
nerit. In re Snelgrove, 208 N.C. 670, 182 

S.E. 385..(1935). 
order, and thereafter applied to the judge 

§ 34-13. Investment of funds.—Every guardian shall invest the funds of 

the estate in any of the following securities : 
(1) United States government bonds. 
(2) State of North Carolina bonds issued since the year one thousand eight 

hundred seventy-two. 
(3) By loaning the same upon real estate securities in which the guardian 

has no interest, such loans not to exceed fifty percent (50%) of the 

actual appraised or assessed value, whichever may be lower, and said 

loans when made to be evidenced by a note, or notes, or bond, or bonds, 

under seal of the borrower and secured by first mortgage or first deed 
of trust. Said guardian before making such investment on real estate 
mortgages shall secure a certificate of title from some reputable at- 
torney certifying that the same is the first lien on real estate and also 
setting forth the tax valuation thereof for the current year: Provided, 
said guardian may purchase with said funds a home or farm for the 
sole use of said ward or his dependents upon petition and order of the 
clerk of superior court, said order to be approved by the resident or 
presiding judge of the superior court, and provided further that copy 
of said petition shall be forwarded to said Bureau before consideration 
thereof by said court. 

(4) By investing the funds of the estate in a savings account, or savings 
share account, or optional savings share account, or stock of any 
federal savings and loan association organized under the laws of the 
United States and located in the State of North Carolina or of any 
building or savings and loan association organized and licensed under 
the laws of this State, to the extent that such investment is insured 
by the Federal Savings and Loan Insurance Corporation. 

(5) By depositing the funds either in a savings account in any federally in- 
sured bank in North Carolina or by purchasing a certificate of deposit 
issued by any federally insured bank in North Carolina. 

It shall be the duty of guardians who shall have funds invested other than as 
provided for in this section to liquidate same within one year from the passage 
of this law: Provided, however, that upon the approval of the judge of the su- 
perior court, either residing in or presiding over the courts of the district, the 
clerk of the superior court may authorize the guardian to extend from time to 
time, the time for sale or collection of any such investments; that no extension 
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shall be made to cover a period of more than one year from the time the extension 
is made. 

The clerk of the superior court of any county in the State or any guardian who 
shall violate any of the provisions of this section shall be guilty of a misdemeanor, 
punishable by fine or imprisonment or both in the discretion of the court. (1929, 
Baoo; Shia 1953, G 202,18, 2291957, c.1995 1959) co: 1015; 5.1) 

As to purchase of home for use of de- Applied in First-Citizens Bank & Trust 
pendent sister, see Patrick v. Branch Bank- Co. v. Parker, 225 N.C. 480, 35 S.E.2d 489 
ing & Trust Co., 216 N.C. 525, 5 S.H.2d 724 (1945). 
(1939). 

§ 34-14. Application of ward’s estate.—A guardian may apply any in- 
come received from the Veterans Administration for the benefit of the ward in the 
same manner and to the same extent as other income of the estate without the 
necessity of securing an order of court. A guardian shall not apply any portion 
of the estate of his ward for the support and maintenance of any person other 
than his ward, except upon order of the court after a hearing, notice of which 
has been given the proper officer of the Bureau and the North Carolina Veterans 
Commission in the manner provided in § 34-10. (1929, c. 33, s. 14; 1945, c. 723, 
Brie IVORY CL OOD, Sad.) 

Cross Reference.—For subsequent stat- 
ute affecting this section, see § 34-14.1. 

§ 34-14.1. Payment of veterans’ benefits to relatives.—(a) It shall be 
lawful for a guardian or trustee of a mentally disordered or incompetent Veterans 
Administration beneficiary to pay to or for 

(1) The spouse or children or mother or father of the ward, whether or not 
said spouse or children or mother or father received any part of their 
maintenance from the ward prior to the appointment of said guardian 
or trustee, such an amount for support and maintenance as shall be ap- 
proved by the clerk of the superior court having jurisdiction over such 
guardian or trustee ; 

(2) A brother, sister, nephew, niece, uncle, aunt, or any other relative of the 
ward, who, prior to the appointment of said guardian or trustee, 
received some part of his or her maintenance from said ward, such an 
amount for support and maintenance as shall be approved by the clerk 
of the superior court having jurisdiction over said guardian or trustee 
and by a superior court judge. 

(b) Such approval may be granted upon a duly verified petition filed before the 
clerk of the superior court having jurisdiction of such guardian or trustees setting 
forth 

(1) The amount of benefits received by the guardian or trustee on behalf of 
the ward from the Veterans Administration ; 

(2) The amount of periodic disbursements, if any, made by such guardian or 
trustee for the maintenance and support of the ward ; 

(3) The person for whose maintenance and support payment is to be made 
and the relationship of such person to the ward; 

(4) If the person for whose maintenance and support payment is to be made 
is one described in subsection (a) (2) above, facts showing that prior 
to the appointment of said guardian or trustee such person received 
some part of his or her maintenance from said ward ; 

(5) The amount to be paid and the period when such payments are to be made. 

Notice of hearing upon such petition shall be as provided by G.S. 34-14, and no 
person or persons, other than the guardian or trustees and petitioner, need to be 
made parties to any such proceeding. If the guardian or trustee is the petitioner, 
no other parties shall be necessary. (1945, c. 479, ss. 1, 2; 1953, c. 122, s. 1; 1955, 
kos 2, 8:2.) 
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§ 34-15. Certified copy of record required by Bureau to be fur- 
nished without charge.—Whenever a copy of any public record is required by 
the Bureau or the North Carolina Veterans Commission to be used in determin- 
ing the eligibility of any person to participate in benefits made available by such 
Bureau, the official charged with the custody of such public record shall without 
charge provide the applicant for such benefits or any person acting on his behalf 
or the representative of such Bureau or the North Carolina Veterans Commission 
with a certified copy of such record. (1929, c. 33, s. 15; 1945, c. 723, s. 2.) 

§ 34-16. Commitment to Veterans Administration, etc., for care or 
treatment.—(a) Whenever, in any proceeding under the laws of this State for 
the commitment of a person alleged to be of unsound mind or otherwise in need 
of confinement in a hospital or other institution for his proper care, it is deter- 
mined after such adjudication of the status of such person as may be required 
by law that commitment to a hospital for mental disease or other institution is 
necessary for safekeeping or treatment and it appears that such person is eligible 
for care or treatment by the Veterans Administration or other agency of the United 
States government, the court, upon receipt of a certificate from the Veterans Ad- 
ministration or such other agency showing that facilities are available and that 
such person is eligible for care or treatment therein, may commit such person to 
said Veterans Administration or other agency. The person whose commitment is 
sought shall be personally served with notice of the pending commitment proceed- 
ing in the manner as provided by the law of this State; and nothing in this section 
shall affect his right to appear and be heard in the proceedings. Upon commit- 
ment, such person, when admitted to any facility operated by any such agency 
within or without this State shall be subject to the rules and regulations of the 
Veterans Administration or other agency. The chief officer of any facility of the 
Veterans Administration or institution operated by any other agency of the United 
States to which the person is so committed shall, with respect to such person, be 
vested with the same powers as superintendents of State hospitals for mental 
diseases within this State with respect to retention of custody, transfer, parole or 
discharge. Jurisdiction is retained in the committing or other appropriate court of 
this State at any time to inquire into the mental condition of the person so com- 
mitted, and to determine the necessity for continuance of his restraint, and all 
commitments pursuant to this section are so conditioned. 

(b) The judgment or order of commitment by a court of competent jurisdic- 
tion of another state or of the District of Columbia, committing a person to the 
Veterans Administration, or other agency of the United States government for 
care or treatment shall have the same force and effect as to the committed person 
while in this State as in the jurisdiction in which is situated the court entering 
the judgment or making the order; and the courts of the committing state, or of 
the District of Columbia, shall be deemed to have retained jurisdiction of the 
person so committed for the purpose of inquiring into the mental condition of 
such person, and of determining the necessity for continuance of his restraint: 
as is provided in subsection (a) of this section with respect to persons committed 
by the courts of this State. Consent is hereby given to the application of the law 
of the committing state or district in respect to the authority of the chief officer 
of any facility of the Veterans Administration, or of any institution operated in 
this State by any other agency of the United States to retain custody, or transfer, 
parole or discharge the committed person. 

(c) Upon receipt of a certificate of the Veterans Administration or such other 
agency of the United States that facilities are available for the care or treatment of 
any person heretofore committed to any hospital for the insane or other institu- 
tion for the care or treatment of persons similarly afflicted and that such person 
is eligible for care or treatment, the superintendent of the institution may cause 
the transfer of such person to the Veterans Administration or other agency of 
the United States for care or treatment. Upon effecting any such transfer, the 
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committing court or proper officer thereof shall be notified thereof by the trans- 
ferring agency. No person shall be transferred to the Veterans Administration 
or other agency of the United States if he be confined pursuant to conviction of 
any felony or misdemeanor or if he has been acquitted of the charge solely on 
the ground of insanity, unless prior to transfer the court or other authority origi- 
nally committing such person shall enter an order for such transfer after appro- 
priate motion and hearing. 
Any person transferred as provided in this section shall be deemed to be com- 

mitted to the Veterans Administration or other agency of the United States pur- 
suant to the original commitment. (1929, c. 33, s. 16; 1943, c. 424.) 

Cross Reference.—As to rules and regu- exercised by superintendents thereof, see 
lations for State hospitals and powers’ chapter 35 of the General Statutes. 

§ 34-17. Discharge of guardian.— When a minor ward for whom a 
guardian has been appointed under the provisions of this chapter or other laws 
of this State shall have attained his or her majority, and if incompetent shall be 
declared competent by the Bureau and by an order of the clerk of the superior 
court of the county in which such guardian was appointed, and when any incom- 
petent ward, not a minor, shall be declared competent by said Bureau and by an 
order of the clerk of the superior court of the county in which such guardian was 
appointed, the guardian shall upon making a satisfactory accounting be discharged 
upon a petition filed for that purpose. The certificate of the Director, or his rep- 
resentative, setting forth the fact that an incompetent ward has been rated com- 
petent by the Bureau on examination in accordance with the laws and regulations 
governing such Bureau shall be prima facie evidence upon which the court may 
declare such ward competent. (1929, c. 33, s. 17; 1955, c. 1272, s. 3.) 

§ 34-18. Construction of chapter.— This chapter shall be construed 
liberally to secure the beneficial intents and purposes thereof and shall apply only 
to beneficiaries of the Bureau. (1929, c. 33, s. 18.) 
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Chapter 35. 

Persons with Mental Diseases and Incompetents. 

Article 1. 

Definitions. 

Sec. 
35-1. Inebriates defined. 
35-1.1. Definitions of mental disease, men- 

tal defective, etc. 

Article 2. 

Guardianship and Management of 
Estates of Incompetents. 

Inquisition of lunacy; appointment 
of guardian. 

35-2.1. Guardian appointed when issues 
answered by jury in any case. 

Guardian appointed on certificate 
from hospital for insane or train- 
ing school. 

35-3.1. Ancillary guardian for insane or 
incompetent nonresident having 
real property in State. 

Restoration to sanity or sobriety; 
effect; how determined; appeal. 

35-4.1. Discharge of guardian by clerk on 
testimony of one or more prac- 
ticing physicians. 

35-4.2. Restoration of rights of mentally 
disordered persons where no 
guardian had been appointed. 

35-2. 

35-5. Legal rights restored upon certifi- 
cate of sanity by superintendent 
of hospital. 

35-6. Estates without guardian managed 
by clerk. 

35-7. Allowance to abandoned insane 
wife. 

35-8. Renewal of obligations by guard- 
ians. 

35-9. Guardian not liable. 

Article 8. 

Sales of Estates. 

35-10. Clerk may order sale, renting or 
mortgage. 

35-11. Purposes for which estate sold or 
mortgaged; parties; disposition of 
proceeds. 

35-12. [Repealed.] 
35-13. Wife of insane person entitled to 

special proceeding for sale of his 
property. 

Article 4. 

Mortgage or Sale of Estates Held 
by the Entireties. 

35-14. Where one spouse or both incom- 
petent; special proceeding before 
clerk. 

Sec. 
35-15. General law applicable; 

by judge. 
35-16. Proceeding valid in passing title. 
35-17. Clerk may direct application of 

funds; purchasers and mortgagees 
protected. 

35-18. Prior sales and mortgages validated. 

Article 5. 

Surplus Income and Advancements. 

35-19. Income of insane widowed mother 

used for children’s support. 

approved 

35-20. Advancement of surplus income to 
certain relatives. 

35-21. Advancement to adult child or 
grandchild. 

35-22. For what purpose and to whom ad- 
vanced. 

35-23. Distributees to be parties to pro- 
ceeding for advancements. 

35-24. Advancements to be equal; ac- 
counted for on death. 

35-25. Advancements to those most in 
need. 

35-26. Advancements to be secured against 
waste. 

35-27. Appeal; removal to superior court. 
35-28. Advancements only when insanity 

permanent. 

35-29. Decrees suspended upon restora- 
tion of sanity. 

Article 5A. 

Gifts from Income for Certain Purposes. 

35-29.1. Gifts authorized with approval of 
judge of superior court. 

35-29.2. Prerequisites to approval by judge. 
35-29.3. Fact that incompetent had not 

previously made similar gifts. 
35-29.4. Validity of gift. 

Article 5B. 

Gifts from Principal for Certain Purposes. 

35-29.5. Gifts authorized with approval of 
judge of superior court. 

35-29.6. Prerequisites to approval by 
judge. 

35-29.7. Who deemed specific and resid- 
uary legatees and devisees of in- 
competent under § 35-29.6. 

35-29.8. Notice to minors and incompe- 
tents under § 35-29.6. 

35-29.9. Objections to proposed gift; fact 
that incompetent had previously 
made similar gifts. 

35-29.10. Validity of gift. 
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Article 5C. 

Declaring Revocable Trust Irrevocable and 
Making Gift of Incompetent’s Life 

Interest Therein. 
Sec. 
35-29.11. Declaration and gift for certain 

purposes authorized with ap- 
proval of judge of superior 
court. 

35-29.12. Prerequisites to approval of gift. 
35-29.13. Who deemed specific and resid- 

uary legatees and devisees of in- 

competent under § 35-29.12. 
35-29.14. Notice to minors and incompe- 

tents under § 35-29.12. 
35-29.15. Objections to proposed declara- 

tion and gift; fact that incompe- 
tent had not previously made 
similar gifts. 

35-29.16. Validity of declaration and gift. 

Article 6. 

Detention, Treatment, and Cure of 
Inebriates. 

35-30 to 35-35.2. [Repealed.] 

Article 7. 

Sterilization of Persons Mentally 
Defective. 

35-36. State institutions authorized to 
sterilize mental defectives. 

35-37. Operations on mental defectives not 
in institutions. 

35-38. Restrictions on such operations. 
35-39. Prosecutors designated; duties. 
35-40. Eugenics Board created; member- 

ship, etc. 
35-40.1. Eugenics Board authorized to ac- 

cept gifts. 
35-41. Quarterly meetings. 
35-42. Secretary of Board and duties. 
35-43. Proceedings before Board. 
35-44. Copy of petition served on patient. 
35-45. Consideration of matter by Board. 
35-46. Board may deny or approve peti- 

tion. 
35-47. Orders may be sent parties by reg- 

istered mail; consenting to opera- 
tion. 

35-48. Right of appeal to superior court. 
35-49. Appeal costs. 
35-50. Appeal to Supreme Court. 
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Sec. 
35-51. Civil or criminal liability of parties 

limited. 
35-52. Necessary medical treatment unaf- 

fected by article. 
35-53. Permanent records of proceedings 

before Board. 
35-54. Construction of terms. 

35-55. Discharge of patient from institu- 

tion. 

35-56. Existing rights of surgeons unaf- 

fected. 

35-57. Temporary admission to State hos- 

pitals for sterilization. 

Article 8. 

Temporary Care and Restraint of Ine 

briates, Drug Addicts and Persons 

Insane. 

35-58 to 35-60. [Repealed.] 

Article 9. 

Mental Health Council. 

35-61 to 35-63. [Transferred.] 

Article 10. 

Interstate Compact on Mental 
Health. 

35-64 to 35-69. [Transferred.] 

Article 11. 

Medical Advisory Council to State 
Board of Mental Health. 

35-70. Creation of Council; membership; 

terms; vacancies. 

35-71. Per diem and allowances of mem- 

bers. 
35-72. Duties. 

Article 12. 

Council on Mental Retardation. 

35-73. Creation of Council; membership; 
terms; chairman. 

25.74. Function of Council; meetings; an- 
nual report to Governor. 

35-75. Per diem and allowances of mem- 

bers. 
35-76. Members of Council as State of- 

ficials. 
35-77. Payment of operating expenses. 

ARTICLE 1. 

Definitions. 

_ § 35-1. Inebriates defined. — Any person who habitually, whether con- 
tinuously or periodically, indulges in the use of intoxicating liquors, narcotics or 
drugs to such an extent as to stupify his mind and to render him incompetent 
to transact ordinary business with safety to his estate, or who renders himself, 
by reason of the use of intoxicating liquors, narcotics or drugs, dangerous to per- 
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son or property, or who, by the frequent use of liquor, narcotics or drugs, renders 
himself cruel and intolerable to his family, or fails from such cause to provide 
his family with reasonable necessities of life, shall be deemed an inebriate: Pro- 
vided, the habit of so indulging in such use is at the time of inquisition of at 
least one: year’s standing, (18/9ecw 329; Code; s, 16/1 = 1891.c.15, sh 7s2100s 
c. 543; Rev., s. 1892; C. S., s. 2284.) 

This chapter deals only with inebriates 
and mental incompetents in matters of a 
civil nature. There is no provision therein 
for the commitment or discharge of a per- 
son who stands indicted, charged with 
the commission of a felony, who pleads 

that he is incapable for the want of under- 
standing to plead to the bill of indictment 
or prepare his defense. In re Tate, 239 N.C. 
94, 79 S.E.2d 259 (1953). 

Cited in In re Anderson, 132 N.C. 243, 
43 S.E. 649 (1903). 

35-1.1. Definitions of mental disease, mental defective, etc.—The 
words “mental disease,’ “mental disorder” and ‘mental illness’? shall mean an 
illness which so lessens the capacity of the person to use his customary self-control, 
judgment, and discretion in the conduct of his affairs and social relations as to 
make it necessary or advisable for him to be under treatment, care, supervision, 
guidance, or control. The terms shall be construed to include “lunacy,” “unsound- 
ness of mind,” and “insanity.” 

A “mental defective’ shall mean a person who is not mentally ill but whose 
mental development is so retarded that he has not acquired enough self-control, 
judgment, and discretion to manage himself and his affairs, and for whose own 
welfare or that of others, supervision, guidance, care, or control is necessary or 
advisable. The term shall be construed to include “feeble-minded,” ‘‘idiot,”’ and 
“imbecile,” (1945, c..952, s. 2.) 
A cerebral hemorrhage is a mental ill- 

ness within the meaning of this section, 
and in an inquisition of lunacy in which 
there is no evidence of mental incapacity 

hemorrhage, a charge defining mental in- 
capacity in the language of this section 
is without error. In re Humphrey, 236 N.C. 
141, 71 -Siliidy 915 (1952). 

other than that resulting from a cerebral 

PARTICLES 2: 

Guardianship and Management of Estates of Incompetents. 

§ 35-2. Inquisition of lunacy; appointment of guardian. — Any per- 
son, in behalf of one who is deemed a mental defective, inebriate, or mentally 
disordered, or incompetent from want of understanding to manage his own affairs 
by reason of the excessive use of intoxicating drinks, or other cause, may file a 
petition before the clerk of the superior court of the county where such supposed 
mental defective, inebriate or mentally disordered person resides, setting forth 
the facts, duly verified by the oath of the petitioner; whereupon such clerk shall 
issue an order, upon notice to the supposed mental defective, inebriate or mentally 
disordered person, to the sheriff of the county, commanding him to summon a 
jury of twelve men to inquire into the state of such supposed mental defective, 
inebriate or mentally disordered person. Upon the return of the sheriff summon- 
ing said jury, the clerk of the superior court shall swear and organize said jury 
and shall preside over said hearing, and the jury shall make return of their pro- 
ceedings under their hand to the clerk, who shall file and record the same; and he 
shall proceed to appoint a guardian of any person so found to be a mental defective, 
inebriate, mentally disordered, or incompetent person by inquisition of a jury, as 
in cases of orphans. 

Either the applicant or the supposed mental defective, inebriate, mentally dis- 
ordered, or incompetent person may appeal from the finding of said jury to the 
next term of the superior court, when the matters at issue shall be regularly tried 
de novo before a jury, and pending such appeal, the clerk of the superior court 
shall not appoint a guardian for the said supposed mental defective, inebriate, 
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mentally disordered, or incompetent person, but the resident judge of the district, 
or the judge presiding in the district, may in his discretion appoint a temporary 
receiver for the alleged incompetent pending the appeal. The trial of said appeal 
in the superior court shall have precedence over all other causes. 

The jury shall make return of their proceedings under their hands to the clerk, 
who shall file and record the same; and he shall proceed to appoint a guardian 
of any person so found to be a mental defective, inebriate, mentally disordered or 
incompetent person by inquisition of a jury as in cases of orphans. If the person 
so adjudged incompetent shall be an inebriate within the definition of § 35-1, 
the clerk shall proceed to commit said inebriate to the department for inebriates 
at the State Hospital at Raleigh for treatment and cure. He shall forward to the 
superintendent of said State Hospital a copy of the record required herein to be 
made, together with the commitment, and these shall constitute the authority to 
said superintendent to receive and care for such said inebriate. The expenses of 
the care and cure of said inebriate shall constitute a charge against the estate 
in the care of his guardian. If, however, such estate is not large enough to pay 
such expenses the same shall be a valid charge against the county from which 
said inebriate is sent. Provided, where the person is found to be incompetent from 
want of understanding to manage his affairs, by reason of physical and mental 
weakness on account of old age and/or disease and/or other like infirmities, the 
clerk may appoint a trustee instead of guardian for said person. The trustee or 
guardian appointed shall be vested with all the powers of a guardian administer- 
ing an estate for any person and shall be subject to all the laws governing the 
administration of estates of minors and incompetents. The clerks of the superior 
courts who have heretofore appointed guardians for persons described in this pro- 
viso are hereby authorized and empowered to change said appointment from 
guardian to trustee. The sheriffs of the several counties to whom a process is di- 
rected under the provisions of this section shall serve the same without demand- 
ing their fees in advance. And the juries of the several counties upon whom a 
process is served under the provisions of this section shall serve and make their 
returns without demanding their fees in advance. (C. C. P., s. 473; Code, s. 1670; 
ovine 8 0511 D cee 54 Cow ies 2289 1921) c)156,1s24 1s, 1929 vee 2035 52.1 
$955 408192011945 5.6..952; sy 3195 15.c2777.) 

Local Modification. — Guilford: 1965, c. necessity of issuing a summons. The 
444, amending 1945, c. 102. 

Cross References.—As to appointment, 
duties, etc., of guardian generally, see § 
33-1 et seq. As to power of guardian of 
insane or minor wife to dissent from hus- 
band’s will, see § 30-1. As to guardian’s 
power to claim benefits under Workmen’s 
Compensation Act, see § 97-49. As to bond 
required of guardian, see § 33-12 et seq. 
As to commitment of insane person to 
State hospital, see § 122-36 et seq. As to 
proceedings in case of insanity of a citizen 
of another state, see § 122-38 et seq.; of an 
alien, see § 122-40.1. As to service of sum- 
mons upon an insane person, see § 1-97. 
As to right of alleged incompetent to ex- 
amine his will left in a sealed envelope 
with the clerk, see note to § 31-11. 

Section Provides Procedure—tThe effect 
of this section is to provide that the pro- 
ceeding may be commenced by the filing 
of the petition, and that the inquisition 
may be held upon the notice therein pro- 
vided being served upon the alleged in- 
competent, thereby dispensing with the 

notice to an incompetent to appear at a 
time and place named to present evidence 
and show cause, if any, why he should 
not be declared incompetent serves every 
function of a summons. In re Barker, 210 
N.C. 617, 188 S.E. 205 (1936). 

Nature of Proceeding. — An inquisition 
of lunacy as regards the person whose 
sanity is in question is a proceeding in 
sersonam; as it affects his property is a 
proceeding in rem. Such an inquisition is 
certainly not a criminal action as contem- 
plated by G.S. 1-5. It is not a civil action 
as defined in G.S. 1-2. And by G.S. 1-3 
“every other remedy is a special proceed- 
ing.’ Certainly such an inquisition is of a 
civil nature, though it would seem it is not 
a special proceeding under G.S. 1-3. In re 
Dunn, 239 N.C. 378, 79 S.E.2d 921 (1954). 

Presence of Party.—The alleged lunatic 
has a right to be present at the inquest, 
and if this right be denied him, it is good 
cause for setting aside the inquisition. 
Bethea v. McLennon, 23 N.C. 523 (1841). 

Erroneous Instruction.—In a proceeding 
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gg5-2.1 

for the appointment of a guardian for re- 

spondent on the ground that he was incom- 

petent for “want of understanding to 

manage his own affairs,” respondent was 

held entitled to a new trial for the reason 

that the court, although giving the respec- 

tive contentions of the parties upon the 

issue, failed to define the legal meaning of 

the term or instruct the jury as to the 

standard of mental capacity recognized by 

the law. In re Worsley, 212 N.C. 320, 193 

S.E. 666 (1937). 
Mental incapacity is only cause for ap- 

pointment of a guardian under this sec- 

tion. This section does not make physi- 

cal incapacity alone, however complete, 

grounds for such appointment. Goodson v. 

Lehmon, 224 N.C. 616, 31 S.E.2d 756 

(1944). 
A finding of the jury that a person is in- 

competent from want of understanding to 

manage his own affairs is such as to re- 

quire the clerk to appoint a guardian for 

him, whatever the cause may be. And this 

is true even where the jury finds that the 

defendant is not a lunatic or idiot, or that 

he was not wholly deprived of reason. In 

re Denny, 150 N.C. 423, 64 S.E. 187 (1909). 

See In re Anderson, 132 N.C. 243, 43 S.E. 

649 (1903). 
And Ward Is Presumed to Lack Ca- 

pacity after Guardian Appointed.—Where 

a person has been adjudged incompetent 

for want of understanding to manage his 

own affairs, under this section, and the 

court has appointed a guardian, and not a 

trustee, the ward is conclusively presumed 

to lack mental capacity to manage his own 

affairs, insofar as parties and privies to 

the proceeding are concerned; and, while 

not conclusive as to others, it is presump- 

tive, and the presumption continues unless 

rebutted in a proper proceeding. Sutton v. 

‘Sutton, 222 N.C. 274, 22 S.E.2d 553 (1942). 

Cu. 35. Menta, DiskAsEs AND INCOMPETENTS Ga85e3 

Confirmation of Finding.—The report of 

the jury need not be formally “confirmed” 

by the clerk as the statute only requires 

it to be “filed and recorded.’ Sims v. Sims, 

121 N.C. 297, 28 S.E. 407 (1897). 
Conclusiveness of Adjudication.—An in- 

cuisition of lunacy, finding a person a 

lunatic, is only prima facie evidence of 

the fact, and may be rebutted by proof. 

Christmas v. Mitchell, 38 N.C. 535 (1845). 

An adjudication of insanity is conclusive 

as to the parties to the proceeding and 

their privies, but as to others it is evidence 

of incompetency and raises a mere pre- 

sumption to that effect which is not con- 

clusive but may be rebutted. Medical Col- 

lege of Virginia v. Maynard, 236 N.C. 506, 

73 S.E.2d 315 (1952). 
An adjudication of mental incompetency 

raises no presumption of mental incapacity 

antedating the adjudication. At most it is 

merely evidence to be considered by the 

jury on the issue of mental incapacity and 

it must not be unreasonably remote in 

time. In re Knight’s Will, 250 N.C. 634, 

109 S.E.2d 470 (1959). 
Applied in Dowell v. Jacks, 58 NIiCKaly 

(1860); In re Dewey, 206 N.C. 714, 175 

SE. 161 (1934); In re Humphrey, 236 N.C. 

141, 71 S.E.2d 915 (1952); In re Gamble, 

244 N.C. 149, 93 S.E.2d 66 (1956). 

Quoted in Brown v. Guaranty Estates 

Corp., 239 N.C. 595, 80 S.E.2d 645 (1954); 

In re Trusteeship of Kenan, 261 N.C. 1, 

134 S.E.2d 85 (1964). 
Cited in In re Sylivant, 212 N.C. 343, 

193 S.E. 422 (1937); In re Cook, 218 N.C. 

384, 11 S.E.2d 142 (1940); McNeill v. 

McNeill, 223 N.C. 178, 25 S.E.2d 615 

(1943); In re Jeffress, 223 N.C. 273, 25 

S.E.2d 845 (1943). 

§ 35-2.1. Guardian appointed when issues answered by jury in any 

case.—When a j ury in the trial of any civil or criminal case shall find, in an- 

swer to appropriate issues, that a person is insane or without sufficient mental 

capacity to conduct business, it shall have the same effect as an adjudication be- 

fore the clerk of the superior court and the clerk may forthwith appoint a guardian 

or trustee for the person so adjudged insane or incompetent. (1945, c. 96.) 

§ 35-3. Guardian appointed on certificate from hospital for insane 

or training school.—If any person is confined in any State, territorial or gov- 

ernmental asylum or hospital for the insane in this State or State training school 

or in any other state or territory, or in the District of Columbia, or in any hos- 

pital licensed and supervised by the State of North Carolina, the certificate of 

the superintendent of such hospital or training school declaring such person to 

be of insane mind and memory or men tally retarded, which certificate shall be 

sworn to and subscribed before the clerk of the superior court or any notary 

public, or the clerk of any court of record in the county, in which such hospital 

or training school is situated and certified under the seal of court, shall be suff- 
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cient evidence to authorize the clerk to appoint a guardian for such idiot, lunatic 
or insane person. Further, the clerks of the different counties of this State are 
also authorized to appoint guardians for any person entitled to the benefits of the 
War Risk Insurance Act, as amended, and the World War Veterans’ Act of nine- 
teen hundred and twenty-four, as amended, where it shall appear from the cer- 
tificate of the Regional Medical Officer of the United States Veterans’ Bureau of 
North Carolina that such veteran of the World War has been declared by the 
United States Government as incompetent to receive the funds to be paid to him 
under said Acts of Congress, and such certificate shall be all the proof required 
as to the incapacity of said veteran to receive such funds and as to the necessity of 
a guardian. Guardians for such veterans shall be subject to the same provisions 
of law as guardians of idiots, inebriates, lunatics, and incompetent persons in this 
State. 
Any guardian or trustee appointed prior to April 3, 1939, under the provisions 

of this section on certificate issued by the superintendent of any hospital licensed 
and supervised by the State of North Carolina, and any and all proceedings based 
thereon are hereby validated. (1860-1, c. 22; Code, s. 1673; Rev., ss. 1891, 4609; 
TOO 7 fee 232% Ge Se 622286 "1927) c. 160, "ss 1*"1939, 62 33051953; c.'675,.s:31; 
1959, c. 1001 ; 1963, c. 1184, s. 37.) 

Editor’s Note. — The 1963 amendment 
inserted “or mentally retarded” after the 
word “memory” near the middle of the 
first sentence. 

Certificate Must Be from Superinten- 
dent of Hospital under Governmental 
Control.—The certificates of the superin- 
tendents of hospitals for the insane, which 
are to be received as sufficient evidence 
for the clerk to appoint a guardian for an 
insane person, relate to the superinten- 

mental control, and do not include within 
the meaning of the statute superintendents 
of private institutions of this character, 
and the appointment by the clerk of 
guardians ad litem on their certificates is 
void. Groves v. Ware, 182 N.C. 553, 109 
S.E. 568 (1921). 

Applied in In re Dunn, 239 N.C. 378, 79 
S.E.2d 921 (1954); In re Wilson, 257 N.C. 
593, 126 S.E.2d 489 (1962). 

Cited in Somers v. Board of Comm’rs, 
dents of such hospitals under govern- 123 N.C. 582, 31 S.E. 873 (1898). 

§ 35-3.1. Ancillary guardian for insane or incompetent nonresident 
having real property in State.—Whenever it shall appear by petition, appli- 
cation, and due proof to the satisfaction of any clerk of the superior court of 
North Carolina that : 

(1) There is real property situate in the county of said clerk in which a non- 
resident of the State of North Carolina has an interest or estate ; 

(2) That said nonresident is insane or incompetent and that a guardian has 
been appointed and is still serving for him or her in the state of his or 
her residence ; and 

(3) That such incompetent or insane nonresident has no guardian in the State 
of North Carolina ; 

Such clerk of the superior court before whom such petition, application and 
satisfactory proof is made shall thereupon be fully authorized and empowered to 
appoint in his county an ancillary guardian, which guardian shall have all the 
powers, duties and responsibilities with respect to the estate of said insane per- 
son, or incompetent, in the State of North Carolina as guardians otherwise ap- 
pointed now have; and such ancillary guardian shall annually make an account- 
ing to the court in this State and remit to the guardian in the state of the ward’s 
residence any net rents of said real estate, or any proceeds of sale, to the guardian 
of the state of residence of said insane person, or incompetent. 
A transcript of the record of any court of record appointing a guardian of a 

nonresident in the state of his residence shall be conclusive proof of the fact of 
incompetency or insanity and of the appointment of such guardian of the residence 
of the insane person or incompetent. Provided, that such transcript shall show 
that such guardianship is still in effect in the state of the ward’s residence, and 
that the incompetency of the ward still exists. 
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Upon the appointment of an ancillary guardian in this State under this article, 

the clerk of the superior court shall forthwith notify the clerk of the superior court 

of the county of the ward’s residence, and shall also notify the guardian in the 

state of the ward’s residence. (1949, c. 986.) 
Editor’s Note.—For brief comment on 

this section, see 27 N.C.L. Rev. 457. 

§ 35-4. Restoration to sanity or sobriety; effect; how determined ; 

appeal. — When any insane person or inebriate becomes of sound mind and 

memory, or becomes competent to manage his property, he is authorized to man- 

age, sell and control all his property in as full and ample a manner as he could 

do before he became insane or inebriate, and a petition in behalf of such per- 

son may be filed before the clerk of the superior court of the county of his resi- 

dence; provided, however, that in all cases where a guardian has been appointed 

the cause of action shall be tried in the county where the guardianship is pena- 

ing, and said guardian shall be made a party to such action before final determina- 

tion thereof, setting forth the facts, duly verified by the oath of the petitioner (the 

petition may be filed by the person formerly adjudged to be insane, lunatic, inebri- 

ate or incompetent; or by any friend or relative of said person; or by the guardian 

of said person), whereupon the clerk shall issue an order, upon notice to the person 

alleged to be no longer insane or inebriate, to the sheriff of the county, command- 

ing him to summon a jury of six freeholders to inquire into the sanity of the alleged 

sane person, formerly a lunatic, or the sobriety of such alleged restored person, 

formerly an inebriate. The jury shall make return of their proceedings under their 

hands to the clerk, who shall file and record the same, and if the jury find that the 

person whose mental or physical condition inquired of is sane and of sound mind 

and memory, or is no longer an inebriate, as the case may be, the said person is 

authorized to manage his affairs, make contracts and sell his property, both real 

and personal, as if he had never been insane or inebriate. The petitioner may ap- 

peal from the finding of said jury to the next term of the superior court, when 

the matters at issue shall be regularly tried de novo before a jury. (1879, c. 324, 

s. 4; Code, s. 1672; 1901, c. 191; 1903, c. 80; Rev., s. 1893; C. S., s. 2287 ; 1937, 

c. 311; 1941, c. 145; 1949, c. 124; 1955, c. 691.) 
Local Modification. — Guilford: 1965, c. 

444, amending 1945, c. 102. 
Editor’s Note—For comment on the 

1941 amendment, see 19 N.C... Rev. 486. 
For note on guardianship and restora- 

tion to sanity, see 41 N.C.L. Rev. 279 

(1963). 
Constitutionality of Section—This sec- 

tion, requiring that only six freeholders 
shall be summoned to inquire into the 
sanity of the person alleged to be insane, 
is constitutional. Groves v. Ware, 182 N.C. 
553, 109 S.E. 568 (1921). 

Section May Not Be Invoked by Person 
Committed to State Mental Institution — 
A person committed to a State mental in- 
stitution under article 3, chapter 122, of 
the General Statutes, may not invoke the 
provisions of this section for restoration of 
sanity by jury trial. The remedy is by 
habeas corpus. In re Harris, 241 N.C. 179, 

84 S.E.2d 808 (1954). 

Ex parte proceedings to remove a 

guardian of an insane person, without 
notice to such guardian, are void. Sims v. 

Sims, 121 N.C. 297, 28 S.E. 407, 40 eRe 

737, 61 Am. St. Rep. 665 (1897). 

Appeal and Review.—Prior to the 1949 

amendment no right of appeal was given 
by this section. In re Sylivant, 212 N.C. 
343, 193 S.E. 422 (1937); In re Dry, 216 
Ni. C.427, 5-19. Hed: 142 1(1939) <>" Int ere 
Jeffress, 223 N.C. 273, 25 S.E.2d 845 (1943). 
And prior to the amendment it was held 

that the proper method of review was by 
application for certiorari. In re Jeffress, 
2038UN.C) 278,. 25) S.2n2d 18450 C0448) See 
In re Sylivant, 212 N.C. 343, 193 S.E. 422 
(1937). 
Where an incompetent party was found 

competent under this section prior to the 
1949 amendment, it was held that the su- 
perior court had power to review the 
matter, on application of the trustee or 
guardian, and it would seem that the pro- 
cedure provided in § 35-2 on appeal might 
appropriately be followed, although certio- 
rari would ordinarily be proper. In re 

Jeffress, 223 N.C. 273, 25 S.E.2d 845 (1943). 
Applied in In re Wilson, 257 N.C. 593, 

126 S.E.2d ‘489 (1962), commented on in 
41 N.C.L. Rev. 279 (1963). 
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§ 35-4.1. Discharge of guardian by clerk on testimony of one or 
more practicing physicians.—When any person for whom a guardian has 
been appointed by reason of his commitment to and confinement in a State hospital 
or private hospital for mental cases or State school for the feeble-minded shail 
have been discharged from that commitment by the hospital or school, he may 
petition, or in his behalf his natural or legal guardian or any interested responsible 
person may petition, the clerk of superior court of the county of his residence 
or the clerk of superior court of the county in which the guardian was appointed 
for the discharge of such guardian. The guardian shall be notified thereupon and 
made a party to such action, which shall be held in, or transferred to, if requested 
by the guardian, the county in which the guardian was appointed. 

The clerk shall hold a hearing, which at the option of the petitioner may be 
without jury, and shall appoint one or more licensed physicians to examine the 
person in question and to make an affidavit as to his mental state and competency 
to conduct his business, make contracts and sell property. If the hearing is before 
a jury and the jury determines that such person is competent, or if the hearing 
is without a jury and the clerk determines that such person is competent on the 
basis of evidence presented by the interested parties and the medical affidavits, the 
clerk shall discharge the guardian, and the person shall be able to conduct his 
affairs and business, make contracts, and transfer property as if he never had been 
committed or declared incompetent. When any such determination by the jury 
or the clerk, in the absence of a jury, is adverse to the person in whose behalf such 
petition has been presented, such petitioner may appeal from the finding of said 
jury or clerk to the next term of the superior court, when the matters at issue shall 
be regularly tried de novo before a jury. (1947, c. 537, s. 22; 1949, c. 124.) 

Applied in In re Wilson, 257 N.C. 593, 
126 S.E.2d 489 (1962), commented on in 
41 N.C.L. Rev. 279 (1963). 

§ 35-4.2. Restoration of rights of mentally disordered persons 
where no guardian had been appointed.—When any person who shall have 
been committed to a State hospital or State school for the feeble-minded or to a 
private hospital for mental cases and for whom no guardian has been appointed 
shall have been discharged from that commitment, he may petition or in his behalf 
any interested person may petition the clerk of the superior court of the county in 
which such person has residence for the restoration of any rights of which he may 
have been deprived by his commitment. 

The clerk shall then hold a hearing, which at the option of the petitioner may 
be without jury, and shall appoint one or more licensed physicians to examine the 
person in question, and to make an affidavit as to his mental state and competency 
to conduct his business, make contracts, and sell property. On the basis of evi- 
dence presented by the person and the medical affidavit or affidavits the clerk shall 
determine the competency of the person and may if it is deemed proper issue an 
order restoring any rights of which the person may have been deprived by his 
commitment. (1947, c. 537, s. 23.) 

§ 35-5. Legal rights restored upon certificate of sanity by superin- 
tendent of hospital.—Any person who has been declared of unsound mind and 
memory under § 35-3, and for whom a guardian has been appointed, may be fully 
restored to his rights to manage his or her property by a certificate from the su- 
perintendent of the hospital where such person of unsound mind and memory has 
been confined stating that such insane person has been restored to sound mind 
and memory. This certificate shall be sworn to and subscribed before the clerk 
of the superior court or a notary public for the county in which the hospital where- 
in such person had been confined is located. The clerk of such resident county 
shall record the certificate and immediately issue a notice to the guardian of such 
person, requiring him to file his final account within sixty days from the date of 
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service of the notice. From the date of docketing the record of such certificate 

the person formerly of unsound mind and memory shall be restored to all his 
legal rights. (1909, c. 176; C. S., s. 2288; 1953, c. 256, s. 10.) 

§ 35-6. Estates without guardian managed by clerk.—When any pet- 

son is declared to be of nonsane mind or inebriate and no suitable person will act 

as his guardian, the clerk shall secure the estate of such person according to the 

law relating to orphans whose guardians have been removed. (1846,"c. "43 "see ls 

R. C., c. 57, s. 6; Code, s. 1676; Rev., s. 1894; C.:S., s. 2289.) 
Cross References.—As to estates of or- 

phans whose guardians have been re- 
moved, see § 33-50 et seq. As to defenses 
deemed pleaded by insane party, see § 
1-16. As to the appointment of a guardian 

ad litem, see § 1-65. 
How Receiver APpointed.—tThe ap- 

pointment of a receiver for an insane per- 

motion of the solicitor, after the wife and 
one or more adult children, if there are 
such, or some near relative or friend, have 
been brought before the judge at chambers 
or in term. In re Hybart, 119 N.C. 359, 
25 S.E. 963 (1896). 

Cited in Smith v. Smith, 106 N.C. 498, 
11 S.E. 188 (1890). 

son’s estate should be made only on the 

35-7. Allowance to abandoned insane wife.—When any insane wife 

is abandoned by her husband, she may, by her guardian, or next friend, in case 

there be no guardian, apply to the clerk of the superior court for support and 

maintenance, which the clerk may decree as in cases of alimony, out of any prop- 

erty or estate of her husband. (1858-9, c. 52, s. 1; Code, s. 1686; Rev., s. 1895; 

CAST s 72290) 
Cross Reference.—As to alimony, see § 

50-16. 

§ 35-8. Renewal of obligations by guardians. — In all cases where a 

guardian has been appointed for a person who has been judicially declared to be 

an inebriate, lunatic, or incompetent from want of understanding to manage his 

or her own affairs by reason of the excessive use of intoxicating drink or other 

causes, and said person is the maker or one of the makers, a surety or one of the 

sureties, an indorser or one of the indorsers of any note, bond, or other obligation 

for the payment of money, which is due or past due at the time of the appoint- 

ment of the guardian, or shall thereafter become due prior to the settlement of 

the estate of said ward, the guardian of said ward’s estate is hereby authorized 

and empowered to execute, as such guardian, a new note, bond, or other obliga- 

tion for the payment of money, in the same capacity as the ward was obligated, 

for the same amount or less, but not greater than the sum due on the original ob- 

ligation. Such new note shall be in lieu of the original obligation of the ward, 
whether made payable to the original holder or to another. Such guardian is au- 
thorized and empowered to renew said note, bond, or other obligation for the 

payment of money from time to time; and said note, bond, or other obligation so 

executed by such guardian shall be binding upon the estate of said ward to the 

same extent and in the same manner and with the same effect that the original 
bond, note, or other obligation executed by the ward was binding upon his estate: 
Provided, the time for final payment of the note, bond, or other obligation for the 
payment of money, or any renewal thereof by said guardian shall not extend be- 
yond a period of two years from the qualification of the original guardian as such 
upon the estate of said ward. (1927, c. 45, s. 1.) 

§ 35-9. Guardian not liable.—The execution of any note, bond or other 
obligation for the payment of money mentioned in § 35-8 by the guardian of the 
inebriate, lunatic, or incompetent, shall not be held ‘or construed to be binding 
upon the said guardian personally. (1927, c. 45, s. 2.) 
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ARTICLE VO: 

Sales of Estates. 

§ 35-10. Clerk may order sale, renting or mortgage.—When it ap- 
pears to any clerk of the superior court by report of the guardian of any mental 
defective, inebriate or mentally disordered person, that his personal estate has 
been exhausted, or is insufficient for his support, and that he is likely to become 
chargeable on the county, the clerk may make an order for the sale, mortgage or 
renting of his personal or real estate, or any part thereof, in such manner and up- 
on such terms as he may deem advisable. The procedure for any sale made pur- 
suant to this section shall be as provided by article 29A of chapter 1 of the Gen- 
eral Statutes. Any order made under the authority of this section for the sale, 
mortgage or renting of real estate, or both real and personal property, shall be 
made by and all proceedings shall be had before the clerk of the superior court 
of the county in which all or any part of the real estate is situated; if the order 
applied for is for the sale, mortgage or renting of personal property, then said 
order may be made and the proceedings may be had before the clerk of the su- 
perior court of the county in which all or any part of the personal property is 
situated; such order shall specify particularly the property thus to be disposed 
of, with the terms of renting or sale or mortgage, and shall be entered at length 
on the records of the court and all sales and rentings and conveyances by mort- 
gages or deeds in trust made under this section shall be valid to convey the in- 
terest and estate directed to be sold or conveyed by mortgage or deed in trust, and 
the title thereof shall be conveyed by a commissioner to be appointed by the clerk; 
or the clerk may direct the guardian to file his petition for such purpose. Nothing 
herein contained shall be construed to divest the court of the power to order private 
sales as heretofore ordered in proper cases. (1801, c. 589; R. C., c. 57, s. 4; Code, 
eel O7 eMC Vois O20, CLS, eel, 1901, C, dos, S..1* 1945. 6,426, §,3° c, 
952, s. 4; c. 1084, s. 3; 1949, c. 719, s. 2.) 

Cross References.—See note to § 35-11. 
As to manner in which sales and rentals 
shall be made, see §§ 33-21 et seq., 33-31 
and 33-31.1. 

Editor’s Note—For law prior to 1931 
amendment, see 9 N.C.L. Rev. 392. 

For act validating proceedings instituted 

Judicial Character of Sales. — Sales of 
real property of a lunatic in proceedings 
before the clerk of the superior court act- 
ing as a probate court are judicial sales. 
Rexford v. Brunswick-Balke-Collender Co., 
181 Fed. 462 (4th Cir. 1910). 

Cited in In re Edwards, 243 N.C. 70, 
by guardian relating to estate of ward 89 S.E.2d 746 (1955). 
under provisions of this chapter, see Ses- 
sion Laws 1945, c. 426, s. 8. 

§ 35-11. Purposes for which estate sold or mortgaged; parties; 
disposition of proceeds.—When it appears to the clerk, upon the petition of 
the guardian of any mental defective, inebriate or mentally disordered person, that 
a sale or mortgage of any part of his real or personal estate is necessary for his 
maintenance, or for the discharge of debts unavoidably incurred for his mainte- 
nance, or when the clerk is satisfied that the interest of the mental defective, inebri- 
ate or mentally disordered person would be materially and essentially promoted by 
the sale or mortgage of any part of such estate; or when any part of his real es- 
tate is required for public purposes, the clerk may order a sale thereof to be made 
by such person, in such way and on such terms as he shall adjudge. The clerk, if it 
be deemed proper, may direct to be made parties to such petition the next of kin 
or presumptive heirs of such person with mental disorder or inebriate. And if 
on the hearing the clerk orders such sale or mortgage, the same shall be made 
and the proceeds applied and secured, and shall descend and be distributed in like 
manner as is provided for the sale of infants’ estates decreed in like cases to be 
sold on application of their guardians, as directed in the chapter entitled Guard- 
ian and Ward. The word “mortgage” whenever used herein shall be construed 
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to include deeds in trust. All petitions filed under the authority of this section 

wherein an order is sought for the sale or mortgage of real estate, both real and 

personal property, shall be filed in the office of the clerk of the superior court of 

the county in which all or any part of the real estate is situated; if the order of 

sale sought in the petition is for the sale or mortgage of personal property, the pe- 

tition shall be filed in the office of the clerk of the superior court of the county 

in which any or all of such personal property is situated. The procedure for any 

sale made pursuant to this section shall be provided by article 29A of chapter 1 

of the General Statutes. (R. C., c. 57, s. 5; Code, s. 1675; Rev., s. 1897; C. S., 

5° 2209-1031" 0 184,.s. 2° 1945, c. 426,549 ¢, 9028S or, Ce Weta ses: beac 

TORS ace) 
Cross References.—As to sale of estates 

of wards generally, see § 33-31 et seq. As 
to release of lands condemned under 
power of eminent domain, see § 40-22. 

Prior Debts of Mentally Disordered 
Person.—As to debts of lunatic contracted 
prior to inquisition of lunacy, see Blake v. 
Respass, 77 N.C. 193 (1877); Adams v. 
Thomas, 81 N.C. 296 (1879); Rexford v. 
Brunswick-Balke-Collender Co. 181 Fed. 
462 (4th Cir. 1910). 

Title of Purchaser—As to purchaser at 
sale of lunatic’s real property not being 
chargeable with errors or irregularities 
in the proceedings, see Rexford v. Bruns- 
wick-Balke-Collender Co., 181 Fed. 462 
(4th Cir. 1910). 
Judgment against Lunatic.—As to satis- 

faction of judgment against lunatic, see 
Blake v. Respass, 77 N.C. 193 (1877). 

Cited in In re Edwards, 243 N.C. 70, 89 
S.E.2d 746 (1955). 

As to sale of contingent interest of 
lunatic, see Smith v. Witter, 174 N.C. 616, 
94 S.E. 402 (1917). 

§ 35-12: Repealed by Session Laws 1965, c. 854. 

§ 35-13. Wife of insane person entitled to special proceeding for 

sale of his property.—Every woman whose husband is a lunatic or insane and 

is confined in an asylum in this State, and who was living with her husband at 

the time he was committed to such asylum, if she be in needy circumstances, shall 

have the right to bring a special proceeding before the clerk of the superior court to 

sell the property of her insane husband, or so much thereof as is deemed expedient, 

and have the proceeds applied to her support: Provided, that said proceeding 

shall be approved by the judge of the superior court holding the courts of the ju- 

dicial district where the said property is situated. When the deed of the commis- 

sioner appointed by the court, conveying the lands belonging to the insane hus- 

band is executed, probated, and registered, it conveys a good and indefeasible title 
to the purchaser. (1911, c. 142, ss. 1,2; (C. S., s. 2294.) 

ARTICLE 4. 

Mortgage or Sale of Estates Held by the Entireties. 

§ 35-14. Where one spouse or both incompetent; special proceeding 

before clerk.—In all cases where a husband and wife shall be seized of prop- 
erty as an estate by the entireties, and the wife or the husband or both shall be or 

become mentally incompetent to execute a conveyance of the estate so held, and 

the interest of said parties shall make it necessary or desirable that such property 

be mortgaged or sold, it shall be lawful for the mentally competent spouse and/or 

the guardian of the mentally incompetent spouse, and/or the guardians of both 

(where both are mentally incompetent) to file a petition with the clerk of the 

superior court in the county where the lands are located, setting forth all facts rela- 

tive to the status of the owners, and showing the necessity or desirability of the 

sale or mortgage of said property, and the clerk, after first finding as a fact that 

either the husband or wife, or both, are mentally incompetent, shall have power 

to authorize the interested parties and/or their guardians to execute a mortgage, 

deed of trust, deed, or other conveyance of such property, provided it shall ap- 
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pear to said clerk's satisfaction that same is necessary or to the best advantage 
of the parties, and not prejudicial to the interest of the mentally incompetent 
spouse. All petitions filed under the authority of this section shall be filed in the 
office of the clerk of the superior court of the county where the real estate or any 
part of same is situated. (1935, c. 59, s. 1; 1945, c. 426, s. 5; c. 1084, s. 5.) 

Editor’s Note.—For analysis of article, Stated in Woolard y. Smith, 244 N.C. 
see 13 N.C.L. Rev. 376. 489, 94 S.E.2d 466 (1956). 

§ 35-15. General law applicable; approved by judge.—The proceedings 
herein provided for shall be conducted under and shall be governed by laws per- 
taining to special proceedings, and it shall be necessary for any sale or mortgage 
or other conveyance herein authorized to be approved by the resident judge or 
the judge holding the courts in the judicial district wherein the property or any 
part of same is located. (1935, c. 59, s.2; 1945, c. 426, s. 6.) 

Cross Reference.—As to general law on 
special proceedings, see § 1-393 et seq. 

Sale May Be Authorized.—This section 
does not limit the court’s power to au- 
thorizing a mortgage. The court may au- 
thorize a sale. Perry v. Jolly, 259 N.C. 306, 
130 S.E.2d 654 (1963). 

And Transfers Right of Survivorship to 
Fund.—A sale does not destroy or sepa- 
rate the interests of the tenants by en- 
tireties if one of the parties is incompe- 
tent. The right of survivorship is trans- 
ferred to the fund. Perry v. Jolly, 259 
N.C. 306, 130 S.E.2d 654 (1963). 

§ 35-16. Proceeding valid in passing title. — Any mortgage, deed, or 
deed of trust executed under authority of this article by a regularly conducted 
special proceeding as provided shall have the force and effect of passing title to 
said property to the same extent as a deed executed jointly by husband and wife, 
where both are mentally capable of executing a conveyance. (1935, c. 59, s. 3.) 

§ 35-17. Clerk may direct application of funds; purchasers and 
mortgagees protected.—In all cases conducted under this article it shall be com- 
petent for the court, in its discretion, to direct the application of funds arising 
from a sale or mortgage of such property in such manner as may appear necessary 
or expedient for the protection of the interest of the mentally incomptent spouse: 
Provided, however, this section shall not be construed as requiring a purchaser 
or any other party advancing money on the property to see to the proper appli- 
cation of such money, but such purchaser or other party shall acquire title un- 
affected by the provisions of this section. (1935, c. 59, s. 4.) 
The discretion given the court by this vivorship incident to the entireties estate 

section is limited to the protection of the is not within the court’s discretion. Perry 
incompetent’s interests. Perry v. Jolly, v. Jolly, 259 N.C. 306, 130 S.E.2d 654 
259 N.C. 306, 130 S.E.2d 654 (1963). (1963). 

The power to dissolve the rights of sur- 

§ 35-18. Prior sales and mortgages validated. — Any and all special 
proceedings under which estates by the entireties have been sold or mortgaged 
prior to March 5, 1935, under circumstances contemplated in this article are here- 
by in all respects ratified and confirmed, provided that such proceeding or proceed- 
ings are otherwise regular and conformable to law. (1935, c. 59, s. 5.) 

ArTICLE 5. 

Surplus Income and Advancements. 

§ 35-19. Income of insane widowed mother used for children’s sup- 
port.—When a father dies leaving him surviving minor children and a widow 
who is the mother of such children, but leaving no sufficient estate for the sup- 
port and maintenance and education of such minor children, and the mother is or 
becomes insane and is so declared according to law, and such insanity continues 
for twelve months thereafter, and she has an estate which is placed in the hands 
of a guardian or other person, as provided by law, the estate of such insane 
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mother shall in such cases as are provided for in § 35-20 be made liable for the sup- 

port, maintenance and education of the class of persons mentioned in said section 

to the same extent, in the same manner and under the same rules and regulations 

as applies to estates of fathers thereunder. (1905, c. 546; Rev., s. 1899; C. 5., 

Sa22904) 

§ 35-20. Advancement of surplus income to certain relatives.— 

When any nonsane person, of full age, and not having made a valid will, has chil- 

dren or grandchildren (such grandchildren being the issue of a deceased child), 

and is possessed of an estate, real or personal, whose annual income is more than 

sufficient abundantly and amply to support himself, and to support, maintain and 

educate the members of his family, with all the necessaries and suitable comforts 

of life, it is lawful for the clerk of the superior court for the county in which such 

person has his residence to order from time to time, and so often as may be judged 

expedient, that fit and proper advancements be made, out of the surplus of such 

income, to any such child, or grandchild, not being a member of his family and 

entitled to be supported, educated and maintained out of the estate of such person. 

Whenever any nonsane person of full age, not being married and not having is- 

sue, be possessed, or his guardian be possessed for him, of any estate, real or 

personal, or of an income which is more than sufficient amply to provide for such 

person, it shall be lawful for the clerk of the sueprior court for the county in 

which such person resided prior to insanity to order from time to time, and so of- 

ten as he may deem expedient, that fit and proper advancements be made, out of 

the surplus of such estate or income, to his or her parents, brothers and sisters, 

or grandparents to whose support, prior to his insanity, he contributed in whole 

or dns parte RK, Catcuo7435.595) COde a8; 1677: Rev., s. 1900;.C..S.,.s. 2296; Ex. 

Sess. 1924, c. 93.) 

Cross Reference—As to payment of 

pension funds to dependent relatives of 

incompetent veterans, see § 34-14.1. 
History of §§ 35-20 to 35-27.—See Ford 

v. Security Nat’l Bank, 249 N.C. 141, 105 

S.E.2d 421 (1958). 
Evidence.—The evidence tended to 

show that petitioner was the sister of an 

insane veteran, that prior to and after 

entering the army he assisted in her sup- 
port, that he was unmarried and had no 
other dependents, that his guardian had on 
hand more than enough to amply provide 

for his support, and that petitioner was 

destitute and without means of support. 

It was held that the clerk of the superior 

court, with the approval of the resident 
judge or presiding judge, had the power, 
upon proper findings from the evidence, to 
order guardian to purchase a home in the 
name of the incompetent for the use of 

petitioner, and to advance petitioner a 

reasonable sum monthly for her support. 

Patrick v. Branch Banking & Trust Co., 
216 N.C. 525, 5 S.E.2d 724 (1939). 

Cited in In re Jones, 211 N.C. 704, 191 

SEP 511, (1937). 

§ 35-21. Advancement to adult child or grandchild.—When such non- 

sane person is possessed of a real or personal estate in excess of an amount more 

than sufficient to abundantly and amply support himself with all the necessaries 

and suitable comforts of life and has no minor children nor immediate family de- 

pendent upon him for support, education or maintenance, such advancements may 

be made out of such excess of the principal of his estate to such child or grand- 

child of age for the better promotion or advancement in life or in business of 

such child or grandchild: Provided, that the order for such advancement shall 

be approved by the resident or presiding judge of the district who shall find the 

facts in said order of approval. (1925, c. 136, s. 1.) 
Findings Sufficient to Support Order 

for Advancements.—Finding to the effect 
that an incompetent was incurably insane, 
that his estate was greatly in excess of 
any needs for his support, hospitalization 
and maintenance, that his adult children 
were in dire financial need, and that ad- 
vancements to them from their father’s 

estate under this section would operate 
for the better promotion and advancement 
in life of the children, support an order 
directing advancements to be made to the 
children out of the surplus estate of the 
incompetent. Ford v. Security Nat’l Bank, 
249 N.C. 141, 105 S.E.2d 421 (1958). 
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§ 35-22. For what purpose and to whom advanced. — Such advance- 
ments shall be ordered only for the better promotion in life of such as are of age, 
or married, and for the maintenance, support and education of such as are under 
the age of twenty-one years and unmarried; and in all cases the sums ordered 
shall be paid to such persons as, in the opinion of the clerk, will most effectually 
execute the purpose of the advancement. (R. C., c. 57, s. 10; Code, s. 1678; Rev., 
S, 1901; C’S., 8.2297.) 

Evidence Showing Need and Proper 
Purpose for Advancements.—Where the 
impoverished condition of an incompe- 
tent’s adult children and the adequacy of 
his estate were not challenged, and while 
the order for advancements did not re- 
strict the use of the funds to the purchase 

of a home, the applicants had requested 
advancements for that purpose, it was held 
that the evidence demonstrated a need and 
a proper purpose for advancements, and 
was sufficient to support the findings and 
the judgment. Ford v. Security Nat’! Bank, 
249 N.C. 141, 105 S.0.2d 421 (1958). 

§ 35-23. Distributees to be parties to proceeding for advancements. 
-—In every application for such advancements, the guardian of the nonsane per- 
son and all such other persons shall be parties as would at that time be entitled to 
a distributive share of his estate if he were then dead. CReCorceo7, Sc leCode: 
s. 1679; Rev., s-1902; C. S:, s. 2298:) 

In a proceeding requesting an increase 
in the allowance to the dependent of a 
permanently insane veteran, all persons 

who would be entitled to a distributive 

share of the estate in case of death are 
necessary parties under this section. Pat- 
rick v. Branch Banking & Trust Co., 241 
N.C. 76, 84 S.E.2d 277 (1954). 

§ 35-24, Advancements to be equal; accounted for on death.—The 
cterk, in ordering such advancements, shall, as far as practicable, so order the 
same as that, on the death of the nonsane person, his estate shall be distributed 
among his distributees in the same equal manner as if the advancements had been 
made by the person himself; and on his death every sum advanced to a child or 
grandchild shall be an advancement, and shall bear interest from the time it may 
be received. (R. C., c. 57, s. 12; Code, s. 1680; Rev., s. 1903; C. S., s. 2299. ) 

§ 35-25. Advancements to those most in need.—When the surplus afore- 
said or advancement from the principal estate is not sufficient to make distribution 
among all the parties, the clerk may select and decree advancement to such of 
them as may most need the same, and may apportion the sum decreed in such 
amounts as are expedient and proper. (R. C., c. 57, s. 13; Code, s. 1681; Rev., 
s. 1904; C.S., s. 2300; 1925, c. 136, s. 2.) 

§ 35-26. Advancements to be secured against waste.—It is the duty 
of the clerk to withhold advancements from such persons as will probably waste 
them, or so to secure the same, when they may have families, that it may be ap- 
plied to their support and comfort; but any sum so advanced shall be regarded as 
an advancement to such persons. (R. C., c. 57, s. 14; Code, s. 1682; Rev., s. 1905; 
SS PLO 

Order Not Reversed Because Advance- 
ments Not Secured Against Waste—An 
order under § 35-21 would not be held 
erroneous for want of direction in the or- 
der securing the advancements from being 

wasted, where the finding that the ad- 

vancements would operate for the better 
promotion in life of the children was sup- 
ported by evidence, even though it might 
later turn out that the advancements 
were wasted. Ford v. Security Nat’l Bank, 
249 N.C. 141, 105 S.E.2d 421 (1958). 

§ 35-27. Appeal; removal to superior court.—Any person made a party 
may appeal from any order of the clerk; or may, when the pleadings are finished, 
require that all further proceedings shall be had in the superior court. (R. C., c. 
97,8. 15; Code, s. 1683; Rev., s. 1906; C. S., s. 2302.) 

Cited in In re Cook, 218 N.C. 384, 11 
S.E.2d 142 (1940). 
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§ 35-28. Advancements only when insanity permanent.—No such ap- 

plication shall be allowed under this chapter but in cases of such permanent and 

continued insanity as that the nonsane person shall be judged by the clerk to be 

incapable, notwithstanding any lucid intervals, to make advancements with prudence 

and discretion. (R. C., c. 57, s. 16; Code, s. 1684; Rev., s. 1907; C. Sgt PAUSE 

Veterans Administration Is Proper 
Party to Proceeding.—In a proceeding re- 
questing an increase in the allowance of a 

permanently insane veteran, the Veterans 

§ 35-29. Decrees suspended up 
insane person being restored to sanity, 

Administration is a proper party under 
this section and § 35-29. Patrick v. Branch 

Banking & Trust Co., 241 N.C. 76, 84 

S.E.2d 277 (1954). 

on restoration of sanity.—Upon such 
every order made for advancements shall 

cease to be further executed, and his estate shall be discharged of the same. (R. 

C., c. 57, s. 17; Code, s. 1685 ; Rev., s. 1908; C.S., s. 2304.) 

Cross Reference.—See note to § 35-28. 

ARTICLE 5A. 

Gifts from Income for Certain Purposes. 

35-29.1. Gifts authorized with approval of judge of superior court. 

—With the approval of the resident judge of the superior court of the district in 

which he was appointed, upon a duly verified petition the guardian or trustee of 

a person judicially declared to be incompetent may, from the income of the in- 

competent, make gifts to the State of North Carolina, its agencies, counties or 

municipalities, or to the United States or its agencies or instrumentalities, or for 

religious, charitable, literary, scientific, historical, medical or educational purposes. 

(1963,-02 111, s;1:) 
Editor’s Note—For comment on gifts 

by guardian from estate of incompetent 
ward, see 43 N.C.L. Rev. 616 (1965). 

Article Limits Power of Trustee or 

Guardian to Make Gifts—This and the 

following two articles limit the power of 

a guardian or a trustee to make gifts of 

the character enumerated therein. He may 

do so only with the approval of the resi- 

dent judge of the superior court of the 

county in which the guardian or trustee 

was appointed. To secure approval, the 

guardian or trustee must file a verified pe- 
tition setting out what authority he wishes 
and the reasons justifying his request. In 
re Kenan, 262 N.C. 627, 138 S.E.2d 547 
(1964). 
Income or Corpus of Incompetent’s Es- 

tate Cannot Be Taken Except for His 
Support or Debts.—A court of equity may 
not, either in the exercise of its inherent 
jurisdiction or with legislative sanction 
granted by §§ 35-29.1, 35-29.4, 39-29.5, 39- 
29.10, 39-29.11 and 39-29.16, authorize the 
taking of income or corpus of the estate 
of an incompetent for a purpose other 
than the incompetent’s own support and 
the discharge of the incompetent’s legal 
obligations. In re Trusteeship of Kenan, 
261 N.C. 1, 134 S.E.2d 85 (1964). 

Thus, Court May Not Authorize Gift 
Because It Believes Gift Should Be Made. 
—To authorize a gift from an incompe- 

tent’s estate “if the court under all of the 
circumstances believes that such gift 
should be made,” would permit the court 
to do that which the lunatic had not done 
and would not do if sane. Such an order 
would amount to a taking of property in 
derogation of lunatic’s constitutional rights. 
In re Trusteeship of Kenan, 261 N.C. 1, 
134 S.E.2d 85 (1964). 

But Proposed Act by Trustee Need 
Not Enhance Ward’s Estate. — No court 
should authorize a guardian, or trustee, of 
an estate of an incompetent to act in a 
manner which will prove detrimental to 
the estate of his ward; but it does not 
follow that the proposed action must be 
one which benefits or enhances the estate 
of the ward. In re Kenan, 262 N.C. 627, 

138 S.E.2d 547 (1964). 
And Gifts of Income or Principal May 

Be Authorized—wWhile an incompetent’s 
property may not, either with legislative 
sanction or court order, be taken for chari- 
table purposes notwithstanding the part 
not taken is ample for incompetent’s needs, 
it is nonetheless true that courts of equity 
have authorized the gift of a part of in- 
competent’s income or principal. In re 
Trusteeship of Kenan, 261 N.C. 1, 134 
S.E.2d 85 (1964). 
On Finding Incompetent Would Prob- 

ably Have Made Gift If Sane.——A court 
may authorize a fiduciary to make a gift 
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of a part of the estate of an incompetent 
only on a finding, on a preponderance of 
the evidence, at a hearing of which in- 
terested parties have notice, that the luna- 
tic, if then of sound mind, would make the 
gift. In re Trusteeship of Kenan, 261 N.C. 
1, 134 S.E.2d 85 (1964); In re Kenan, 262 
N.C. 627, 138 S.E.2d 547 (1964). 

Cu. 35. Menta, DisEASES AND INCOMPETENTS § 35-29.5 

What it is necessary to establish is that 
the act proposed by the trustee of an in- 
competent is “that which it is probable 
the lunatic would himself have done,” or 
“as it is probable he would have acted 
for himself, if he were of sound mind.” 
In re Kenan, 262 N.C. 627, 188 S.E.2d 547 
(1964). 

§ 35-29.2. Prerequisites to approval by judge. — The judge shall not 
approve such gifts unless it appears to his satisfaction that: 

(1) After the making of such gifts and the payment of federal and State 
income taxes, the remaining income of the incompetent will be rea- 
sonable and adequate to provide for the support, maintenance, com- 
fort and welfare of the incompetent and those legally entitled to sup- 
port from the incompetent in order to maintain the incompetent and 
such dependents in the manner to which the incompetent and such 
dependents are accustomed and in keeping with their station in life 
(and in no event less than twice the average, for the five calendar 
years preceding the calendar year of such gifts, of expenditures for 
the incompetent’s support, maintenance, comfort and welfare) ; 

(2) Each donee is a donee to which a competent donor could make a gift, 
without limit as to amount, without incurring federal or State gift tax 
liability ; 

(3) Each donee is a donee qualified to receive tax deductible gifts under fed- 
eral and State income tax laws; 

(4) The aggregate of such gifts does not exceed the percentage of income 
fixed by federal law as the maximum deduction allowable for such 
gifts in computing federal income tax liability. (1963, c. 111, s. 2.) 

Cited in In re Trusteeship of Kenan, 
261 N.C. 1, 134 S.E.2d 85 (1964). 

§ 35-29.3. Fact that incompetent had not previously made similar 
gifts.—The judge shall not withhold his approval merely because the incompe- 
tent, prior to becoming incompetent, had not made gifts to the same donees or 
other gifts similar in amount or type. (1963, c. 111, s. 3.) 

§ 35-29.4. Validity of gift.—A gift made with the approval of the judge 
under the provisions of this article shall be deemed a gift by the incompetent and 
shall be as valid in all respects as if made by a competent person. (1963, c. 111, 
s. 4.) 

Cross Reference.—See note to § 35-29.1. 

ARTICLE 5B. 

Gifts from Principal for Certain Purposes. 

§ 35-29.5. Gifts authorized with approval of judge of superior 
court.—With the approval of the resident judge of the superior court of the dis- 
trict in which the guardian or trustee was appointed upon a duly verified peti- 
tion, the guardian or trustee of a person judicially declared to be incompetent 
may, from the principal of the incompetent’s estate, make gifts to the State of 
North Carolina, its agencies, counties or municipalities, or the United States or 
its agencies or instrumentalities, or for religious, charitable, literary, scientific, 
historical, medical or educational purposésm( 1963 A cmd2.s;" 1s) 

Article Limits Power of Guardian or When Gift May Be Authorized.—See 
Trustee to Make Gifts—See note to § note to § 35-29.1. 
35-29.1. 
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§ 35-29.6. Prerequisites to approval by judge.—The judge shall not 

approve such gifts unless it appears to his satisfaction that: 

(1) The making of such gifts will not leave the incompetent’s remaining 

principal estate insufficient to provide reasonable and adequate income 

for the support, maintenance, comfort and welfare of the incompetent 

and those legally entitled to support from the incompetent in order to 

maintain the incompetent and such dependents in the manner to which 

the incompetent and such dependents are accustomed and in keeping 

with their station in life; 

(2) Each donee is a donee to which a competent donor could make a gift, 

without limit as to amount, without incurring federal or State gift tax 

liability ; 

(3), Each donee is a donee qualified to receive tax-deductible gifts under fed- 

eral and State income tax laws; 

(4) The making of such gifts will not jeopardize the rights of any creditor 

of the incompetent ; and 

(5) It is improbable that the incompetent will recover competency during 

his or her lifetime ; 

COM iter: 
a. 1. The incompetent, prior to being declared incompetent, 

executed a paper-writing, with the formalities required 

by the laws of North Carolina for the execution of a 

valid will; 
2. Specific legacies, bequests or devices of specific amounts of 

money, income or property included in such paper-writ- 

ing will not be jeopardized by making such gifts; 

3. All residuary legatees and devisees designated in such pa- 

per-writing, who would take under the paper-writing if 

the incompetent died contemporaneously with the sign- 

ing of the order of approval of such gifts and such paper- 

writing was probated as the incompetent’s will and the 
spouse, if any, of such incompetent have been given at 

least ten days’ written notice that approval for such gifts 

will be sought and that objection may be filed with the 

clerk of superior court of the county in which the guard- 

ian or trustee was appointed, within the ten-day period; 

b. 1. That so far as is known the incompetent has not prior 

to being declared incompetent, executed a will which 

could be probated upon the death of the incompetent ; and 

2. All persons who would share in the incompetent’s estate, 

if the incompetent died contemporaneously with the sign- 

ing of the order of approval, have been given at least ten 

days’ written notice that approval for such gifts will be 

sought and that objection may be filed with the clerk of 

the superior court, of the county in which the guard- 
ian or trustee was appointed, within the ten-day period. 
C1963 7c el ere es) 

The proceeding under this article is in 
personam. In re Kenan, 262 N.C. 627, 138 
S.E.2d 547 (1964). 
And the incompetent and her guardian 

are the only necessary parties. In re Ken- 
an, 262 N.C. 627, 138 S.E.2d 547 (1964). 

Section Requires Notice to Those Who 
May Benefit on Incompetent’s Death.— 
This section makes a condition precedent 

to the judge’s approval “at least ten (10) 
days written notice that approval for such 
gifts will be sought and that objection may 
be filed with the clerk of the superior 
court, of the county in which the guardian 

or trustee was appointed,” to those named 
as legatees or devisees, if incompetent has 
executed a will, or to those who would 
be heirs and distributees if the incompe- 
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tent died intestate contemporaneously with 
the filing of the petition. In re Kenan, 262 
N.C. 627, 138 S.E.2d 547 (1964). 
And They Are Given Opportunity to 

Present Facts to Court. — ‘This section 
recognizes the contingent or potential in- 
terest of those who would probably bene- 
fit financially by the death of an incom- 
petent; and, because of their interest, no- 
tice must be given to them. Those who 
must have notice are given an opportunity 
to present to the court facts which will as- 
sist the court in determining whether the 
action proposed by the trustee is detri- 
mental to the estate of the incompetent, 
or whether the incompetent, if then com- 
petent, would probably not act as the 

Cu. 35. Menrar DiskASES AND INCOMPETENTS § 35-29.11 

trustee proposes to act. In re Kenan, 262 
N.C. 627, 1388 S.E.2d 547 (1964). 

But They Are Not Parties to Trustee’s 
Proceeding. — Those named as _ benefi- 
ciaries in an incompetent’s will have no 
interest in her properties so long as she 
lives. They take at her death only such 
properties as she then owns. They are not 
parties, and this section does not pur- 
port to make them parties, to a proceed- 
ing initiated by the trustee. In re Kenan, 
262 N.C. 627, 188 S.E.2d 547 (1964). 

Personal Service of Notice outside State. 
—See In re Kenan, 262 N.C. 627, 138 
S.E.2d 547 (1964). 

Cited in In re Trusteeship of Kenan, 
261 N.C. 1, 134 S.E.2d 85 (1964). 

§ 35-29.7. Who deemed specific and residuary legatees and devi- 
sees of incompetent under § 35-29.6.—For purposes of § 35-29.6 (6) a of 
this article, if such paper-writing provides for the residuary estate to be placed in 
trust for a term of years, with stated amounts of income payable to designated 
beneficiaries during the term and stated amounts payable to designated benefi- 
ciaries upon termination of the trust, such designated beneficiaries shall be deemed 
to be specific legatees and devisees and those taking the remaining income of the 
trust and, at the end of the term, the remaining principal shall be deemed to be 
residuary legatees and devisees who would take under the paper-writing if the 
incompetent died contemporaneously with the signing of the order of approval of 
such gifts. In no case shall any prospective executor or trustee be considered either 
a specific or residuary legatee and devisee. (1963, c. 112, s. 3.) 

§ 35-29.8. Notice to minors and incompetents under § 35-29.6.—If 
any person, to whom notice must be given under the provisions of § 35-29.6 (6) 
of this article, is a minor or is incompetent, then the notice shall be given to 
his duly appointed guardian or other duly appointed representative: Provided, 
that if a minor or incompetent has no such guardian or representative then a 
guardian ad litem shall be appointed by the judge and such guardian ad litem 
shall be given the notice herein required. (1963, c. 112, s. 4.) 

§ 35-29.9. Objections to proposed gift; fact that incompetent had 
previously made similar gifts.—If any objection is filed by one to whom no- 
tice has been given under the terms of this article, the clerk shall bring it to the 
attention of the judge, who shall hear the same, and determine the validity and 
materiality of such objection and make his order accordingly. If no such objection 
is filed, the judge shall include a finding to that effect in such order as he may 
make. The judge shall not withhold his approval merely because the incompetent, 
prior to becoming incompetent, had not made gifts to the same donees or other 
gifts similar in amount or type. (1963, c. 112, s. 5.) 

§ 35-29.10. Validity of gift.—A gift made with the approval of the judge 
under the provisions of this article shall be deemed to be a gift made by the in- 
competent, and shall be as valid in all respects as if made by a competent person. 
B1263,:6-0112,. sx6.) 
Cross Reference.—See note to § 35-29.1. 

ARTICLE 5C. 

Declaring Revocable Trust Irrevocable and Making Gift of 
Incompetent’s Life Interest Therein. 

§ 35-29.11. Declaration and gift for certain purposes authorized 
with approval of judge of superior court.—When a person has created a re- 
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vocable trust, reserving the income for life, and thereafter has been judicially de- 

clared to be incompetent, the guardian or trustee of such incompetent, with the 
approval of the resident judge of the superior court of the district in which he 
was appointed, upon a duly verified petition may declare the trust to be irrevoca- 
ble and make a gift of the life interest of the incompetent to the State of North 

Carolina, its agencies, counties or municipalities, or to the United States or its 

agencies or instrumentalities, or for religious, charitable, literary, scientific, his- 

torical, medical or educational purposes. 
Article Limits Power of Guardian or 

Trustee to Make Gifts. — See note to § 

35-29.1. 

When Gift May Be Authorized—See 
note to § 35-29.1. 

Modification of Trust Does Not Rewrite 
Contract.—Modification of a trust by mak- 
ing it irrevocable and donating the income 

(1963, c. 113, s. 1.) 
for the life of the incompetent trustor to 
certain designated charities does not re- 
write the contract so as to affect the 
rights of the ultimate beneficiaries, but 
merely authorizes the trustees to do those 
things which the trustor, if competent, 
would probably have done. In re Kenan, 

262 N.C. 627, 138 S.E.2d 547 (1964). 

§ 35-29.12. Prerequisites to approval of gift.—The judge shall not ap- 
prove the gift unless it appears to his satisfaction that: 

(1) It is improbable that the incompetent will recover competency during 
his or her lifetime; 

(2) The estate of the incompetent, after making the gift and after payment 
of any gift taxes which may be incurred by reason of the declaration 
of irrevocability, will be sufficient to provide reasonable and adequate 
income for the support, maintenance, comfort and welfare of the in- 
competent and those legally entitled to support from the incompetent 
in order to maintain the incompetent and such dependents in the man- 
ner to which the incompetent and such dependents are accustomed 

and in keeping with their station in life (and in no event less than 

twice the average, for the five calendar years preceding the calendar 

year of such gift, of expenditures for the incompetent’s support, main- 
tenance, comfort and welfare) ; 

(3) Each donee of any part of the life interest is a donee to which a com- 
petent donor could make a gift, without limit as to amount, without 

incurring federal or State gift tax liability ; 

(4) Each donee of any part of the life interest is a donee qualified to receive 
tax-deductible gifts under federal and State income tax laws. 

(5) Hither: 
a. 1. The incompetent, prior to being declared incompetent, ex- 

ecuted a paper-writing, with the formalities required by 
the laws of North Carolina for the execution of a valid 
will; 

2. Specific legacies, bequests or devises of specific amounts of 
money, income or property included in such paper-writ- 
ing, will not be jeopardized by making such gifts; 

3. All residuary legatees and devisees designated in such 
paper-writing, who would take under the paper-writing 
if the incompetent died contemporaneously with the sign- 
ing of the order of approval of such gifts, and such paper- 
writing was probated as the incompetent’s will and the 
spouse, if any, of such incompetent have been given at 
least ten days’ written notice that approval for such gifts 
will be sought and that objection may be filed with the 
clerk of superior court, of the county in which the guard- 
ian or trustee was appointed, within the ten-day period}. 
or 
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b. 1. That so far as is known the incompetent has not prior 
to being declared incompetent, executed a will which 
could be probated upon the death of the incompetent ; and 

2. All persons who would share in the incompetent’s estate, 
if the incompetent died contemporaneously with the sign- . 

ing of the order of approval, have been given at least 
ten days’ written notice that approval for such gifts will 
be sought and that objection may be filed with the clerk 
of the superior court, of the county in which the guard- 
ian or trustee was appointed, within the ten-day period. 
(1963, c. 113, s. 2.) 

The proceeding under this article is in 
personam. In re Kenan, 262 N.C. 627, 138 
S.E.2d 547 (1964). 
And the incompetent and her guardian 

are the only necessary parties. In re 
Kenan, 262 N.C. 627, 138 S.E.2d 547 
(1964). 

Section Requires Notice to Those Who 
May Benefit on Incompetent’s Death.— 
This section makes a condition precedent 
to the judge’s approval “at least ten (10) 
days written notice that approval for such 
gifts will be sought and that objection 
may be filed with the clerk of the superior 
court, of the county in which the guardian 
or trustee was appointed,” to those named 
as legatees or devisees, if incompetent has 
executed a will, or to those who would 
be heirs and distributees if the incompe- 
tent died intestate contemporaneously with 
the filing of the petition. In re Kenan, 262 
N.C. 627, 138 S.E.2d 547 (1964). 
And They Are Given Opportunity to 

Present Facts to Court. — This section 
recognizes the contingent or potential in- 
terest of those who would probably bene- 

fit financially by the death of an incom- 
petent; and, because of their interest, 
notice must be given to them. Those who 
must have notice are given an opportunity 
to present to the court facts which will 
assist the court in determining whether 
the action proposed by the trustee is det- 
rimental to the estate of the incompetent, 
or whether the incompetent, if then 
competent, would probably not act as the 
trustee proposes to act. In re Kenan, 262 
N.C. 627, 138 S.E.2d 547 (1964). 

But They Are Not Parties to Trustee’s 
Proceeding.—Those named as beneficiaries 
in an incompetent’s will have no interest 
in her properties so long as she lives. They 
take at her death only such properties as 
she then owns. They are not parties, and 
this section does not purport to make 
them parties, to a proceeding initiated by 
the trustee. In re Kenan, 262 N.C. 627, 138 
S.E.2d 547 (1964). 

Personal Service of Notice outside 
State—See In re Kenan, 262 N.C. 627, 
138 $.E.2d 547 (1964). 

§ 35-29.13. Who deemed specific and residuary legatees and devi- 
Sees of incompetent under § 35-29.12.—For purposes of § 35-29.12 (5) a 
of this article, if such paper-writing provides for the residuary estate to be placed 
in trust for a term of years, with stated amounts of income payable to designated 
beneficiaries during the term and stated amounts payable to designated benefi- 
ciaries upon termination of the trust, such designated beneficiaries shall be deemed 
to be specific legatees and devisees and those taking the remaining income of the 
trust and, at the end of the term, the remaining principal shall be deemed to be 
residuary legatees or devisees who would take under the paper-writing if the in- 
competent died contemporaneously with the signing of the order of approval of 
such gifts. In no case shall any prospective executor or trustee be considered either 
a specific or residuary legatee or devisee. (1963, c. 113, s. 3.) 

§ 35-29.14. Notice to minors and incompetents under § 35-29.12. 
—lIf any person, to whom notice must be given under the provisions of § 35-29.12 
(5) of this article, is a minor or is incompetent, then the notice shall be given to 
his duly appointed guardian or other duly appointed representative: Provided, 
that if a minor or incompetent has no such guardian or representative, then a 
guardian ad litem shall be appointed by the judge and such guardian ad litem 
shall be given the notice herein required. (1963, c. 113, s. 4.) 
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§ 35-29.15. Objections to proposed declaration and gift; fact that 

incompetent had not previously made similar gifts.—If any objection is 

filed by one to whom notice has been given under the terms of this article, the 

clerk shall bring it to the attention of the judge, who shall hear the same, and 

determine the validity and materiality of such objection and make his order ac- 

cordingly. If no such objection is filed, the judge shall include a finding to that 

effect in such order as he may make. The judge shall not withhold his approval 

merely because the incompetent, prior to becoming incompetent, had not made 

gifts to the same donees or other gifts similar in amount or type. (lOG Ero, 

Simos) 

§ 35-29.16. Validity of declaration and gift. — Such declaration and 

gift, when made with the approval of the judge and under the provisions of this 

article, shall be deemed to be the declaration and gift of the incompetent and shall 

be as valid in all respects as if made by a competent person. (1963, c. 113, s. 6.) 

Cross Reference.—See note to § 35-29.1. 

ARTICLE 6. 

Detention, Treatment, and Cure of Inebriates. 

§§ 35-30 to 35-35.2: Repealed by Session Laws 1963, c. 1184, s. 35. 

ARTICLE 7. 

Sterilization of Persons Mentally Defective. 

§ 35-36. State institutions authorized to sterilize mental defectives. 

—The governing body or responsible head of any penal or charitable institution 

supported wholly or in part by the State of North Carolina, or any subdivision 

thereof, is hereby authorized and directed to have the necessary operation for 

asexualization, or sterilization, performed upon any mentally diseased, feeble- 

minded or epileptic inmate or patient thereof, as may be considered best in the 

interest of the mental, moral, or physical improvement of the patient or inmate, or 

for the public good: Provided, however, that no operation described in this sec- 

tion shall be lawful unless and until the provisions of this article shall first be com- 

plied with. (1933, c. 224, s. 1.) 
Editor’s Note—See 11 N.C.L. Rev. 254, 

for discussion of this article. 
Former Law Unconstitutional. — The 

Act of 1929, ch. 34, relating to the same 

subject matter as the present article, was 

vision giving a person ordered to be 

sterilized notice and hearing or affording 

him the right to appeal to the courts. 

Brewer v. Valk, 204 N.C. 186, 167 S.E. 

638 (1933). 
held unconstitutional, there being no pro- 

§ 35-37. Operations on mental defectives not in institutions.—It 

shall be the duty of the board of commissioners of any county of North Carolina, 

at the public cost and expense, to have one of the operations described in § 35-36, 

performed upon any mentally diseased, feeble-minded or epileptic resident of the 

county, not an inmate of any public institution, upon the request and petition of 

the director of public welfare or other similar public official performing in whole 

or in part the functions of such director, or of the next of kin, or the legal guard- 

ian of such mentally defective person: Provided, however, that no operation de- 

scribed in this section shall be lawful unless and until the provisions of this 

article shall be first complied with. (1933, c. 224, s. 2; 1961, c. 186.) 

§ 35-38. Restrictions on such operations. — No operation under this 

article shall be performed by other than a duly qualified and registered North 

Carolina physician or surgeon, and by him only upon a written order signed after 

complete compliance with the procedure outlined in this article by the responsible 
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executive head of the institution or board, or the director of public welfare, or 
other similar official performing in whole or in part the functions of such director, 
or the next of kin or legal guardian having custody or charge of the feeble- 
minded, mentally defective or epileptic inmate, patient or noninstitutional in- 
dividual. (1933, c. 224, s. 3; 1961, c. 186.) 

§ 35-39. Prosecutors designated; duties.—If the person upon whom 
the operation is to be performed is an inmate or patient of one of the institutions 
mentioned in § 35-36, the executive head of such institution or his duly authorized 
agent shall act as prosecutor of the case. The county director of public welfare 
may act as prosecutor or petitioner in instituting sterilization proceedings in 
the case of any feeble-minded, epileptic, or mentally diseased person who is on 
parole from a State institution, and in the case of any such person who is an in- 
mate of a State institution, when authorized to do so by the superintendent of 
such institution. If the person upon whom the operation is to be performed is an 
inmate or patient of a charitable or penal institution supported by the county, 
the executive head of such institution or his duly authorized agent, or the county 
director of welfare or such other official performing in whole or in part the func- 
tions of such director of the county in which such county institution is situated, 
shall act as petitioner in instituting proceedings before the Eugenics Board. If 
the person to be operated upon is not an inmate of any such public institution, 
then the director of welfare or such other official performing in whole or in part 
the functions of such director of the county of which said inmate, patient, or 
noninstitutional individual to be sterilized is a resident, shall be the prosecutor. 

It shall be the duty of such prosecutor promptly to institute proceedings as pro- 
vided by this article in any of the following circumstances : 

(1) When in his opinion it is for the best interest of the mental, moral or 
physical improvement of the patient, inmate, or noninstitutional in- 
dividual, that he or she be operated upon. 

(2) When in his opinion it is for the public good that such patient, inmate 
or noninstitutional individual be operated upon. 

(3) When in his opinion such patient, inmate, or noninstitutional individual 
would be likely, unless operated upon, to procreate a child or children 
who would have a tendency to serious physical, mental, or nervous 
disease or deficiency. 

(4) When requested to do so in writing by the next of kin or legal guardian 
of such patient, inmate or noninstitutional individual. 

(5) In all cases as provided for in § 35-55. (1933, c. 224, s. ERR ae 
Goes £1937; ef 243.) 1961, -c,. 186.) 

Cross Reference. — As to necessity of 
sterilization of one adjudged insane before 
issuance of marriage license, see § 51-12. 

§ 35-40. Eugenics Board created; membership, etc.—There is here- 
by created the Eugenics Board of North Carolina. All proceedings under this 
article shall be begun before the said Eugenics Board. This Board shall consist 
of five members and shall be composed of: 

(1) The Commissioner of Public Welfare of North Carolina, 
(2) The State Health Director, 
(3) The chief medical officer of an institution for the feeble-minded or in- 

sane of the State of North Carolina, 
(4) The chief medical officer of the State Department of Mental Health, 
(5) The Attorney General of the State of North Carolina. 

Any one of those officials may for the purpose of a single hearing delegate his 
power to act as a member of said Board to an assistant: Provided, said delega- 
tion is made in writing, to be included as a part of the permanent record in said 
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case. The said Board shall from time to time elect a chairman from its own 

membership and adopt and from time to time modify rules governing the con- 

duct of proceedings before it, and from time to time select the member of the 

said Board designated above as the chief medical officer of an institution for the 

feeble-minded or insane of the State of North Carolina. (1933, c. 224, s. sei 

1957, c. 1357, s. 16; 1959, c. 1019; 1963, c. 1166, s. 10.) 

Editor’s Note. — Pursuant to Session tuted for “State Hospitals Board of Con- 

Laws 1963, c. 1166, s. 10, “State Depart- trol.” 

ment of Mental Health” has been substi- 

§ 35-40.1. Eugenics Board authorized to accept gifts.—The Eugenics 

Board of North Carolina is hereby authorized and empowered to accept gifts from 

any source to be used by the Board for the furtherance of the purposes for which 

said Board was created. (1945, c. 784.) 

§ 35-41. Quarterly meetings.—The Board of Eugenics shall meet at least 

quarterly in each year in Raleigh for the purpose of hearing all cases that may be 

brought before it and shall continue in session with appropriate adjournments un- 

til all current applications and other pending business have been disposed of. 

The members shall receive no additional compensation for their services. (1933, c. 

224, s. 6.) 

§ 35-42. Secretary of Board and duties.—The Board shall appoint a 

secretary not a member of the Board who shall conduct the business of the Board 

between the times of the regular meetings. Such secretary shall receive all peti- 

tions, keep the records, call meetings, and in general act as the executive of said 

Board in such matters as may be delegated to him by said Board. (1933, c. 224, 

Sard) 

§ 35-43. Proceedings before Board.—Proceedings under this article shall 

be instituted by the petition of said petitioner to the Eugenics Board. Such peti- 

tion shall be in writing, signed by the petitioner and duly verified by his affidavit 

to the best of his knowledge and belief. It shall set forth the facts of the case 

and the grounds of his opinion. The petition shall also contain a statement of 

the mental and physical status of the patient verified by the affidavit of at least 

one physician who has had actual knowledge of the case and who in the cases of 

inmates or patients of institutions described. in § 35-36 may be a member of the 

medical staff of said institution. The Eugenics Board may require that the peti- 

tioner submit additional social and medical history in regard to the inmate, patient 

or individual resident and his family. The prayer of said petition shall be that 

an order be entered by said Board authorizing the petitioner to perform, or to 

have performed by some competent physician or surgeon to be designated by him 

in the petition or by said Board in its order upon said inmate, patient or individ- 

ual resident named in said petition in its discretion that the operation of steriliza- 

tion or asexualization as specified in § 35-36 which shall be best suited to the in- 

terests of the said inmate or patient or to the public good. (1933, c. 224, s. 8; 

1935904 463)¢s.°22) 

§ 35-44. Copy of petition served on patient.—(a) A copy of said pe- 

tition, duly certified by the secretary of the said Board to be correct, must be 

served upon the inmate, patient or individual resident, together with a notice in 

writing signed by the secretary of the said Board designating the time and place 

not less than twenty days before the presentation of such petition to said Board 

when and where said Board will hear and pass and upon such petition. It shall be 

sufficient service if the copy of said petition and notice in writing be delivered to 

said inmate, patient or individual resident, and it shall not be necessary to read 

the above mentioned document to said patient, inmate or individual resident. 

(b) A copy of said petition, duly certified to be correct, and the said notice 
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must also be served upon the legal or natural guardian or next of kin of the in- 
mate, patient or individual resident. 

(c) If there is no next of kin, or if next of kin cannot after due and diligent 
search be found, or if there be no known legal or natural guardian of said inmate, 
patient or individual resident and the said inmate, patient or individual resident 
is of such mental condition as not to be competent reasonably to conduct his own 
affairs, then the said prosecutor shall petition the clerk of the superior court or 
the resident judge of the district or the judge presiding at a term of superior court 
of the county in which the inmate, patient or individual resident resides, who shall 
appoint some suitable person to act as guardian ad litem of the said inmate, patient 
or individual resident during and for the purpose of proceeding under this article, 
to defend the rights and interests of the said inmate, patient or individual resident. 
And such guardian ad litem shall be served likewise with a copy of the aforesaid 
petition and notice, and shall under all circumstances be given at least twenty days’ 
notice of said hearing. Such guardian ad litem may be removed or discharged at 
any time by the said court or the judge thereof either in term or in vacation and 
a new guardian ad litem appointed and substituted in his place. 

(d) If the said inmate, patient or individual resident be under twenty-one years 
of age and has a living parent or parents whose names and addresses are known 
or can by reasonable investigation be learned by said prosecutor, they or either of 
them, as the case may be, shall be served likewise with a copy of said petition and 
notice and shall be entitled to at least twenty days’ notice of the said hearing: 
Provided, that the procedure described in this section shall not be necessary in 
the case of any operation for sterilization or asexualization provided for in this 
article if the parent, legal or natural guardian, or spouse or next of kin of the 
inmate, patient or noninstitutional individual shall submit to the superintendent 
of the institution of which the subject is a patient or inmate, or to the direc- 
tor of public welfare of the county in which this subject is residing, regard- 
less of whether the subject is a legal resident of such county, a duly witnessed 
petition requesting that sterilization or asexualization be performed upon said 
inmate, patient or noninstitutional individual, provided the other provisions of 
this article are complied with. Any operation authorized in accordance with this 
proviso may be performed immediately upon receipt of the authorization from 
the Eugenics Board. (1933, c. 224, s. 9; 1935, c. 463, ss. 3, 6; 1947, c. 93; 1961, 
c. 186.) 

§ 35-45. Consideration of matter by Board. — The said Board at the 
time and place named in said notice, with such reasonable continuances from time 
to time and from place to place as the said Board may determine, shall proceed 
to hear and consider the said petition and evidence offered in support of and 
against the same: Provided, that the said Board shall give opportunity to said 
inmate, patient or individual resident to attend the said hearings in person if de- 
sired by him or if requested by his guardian or next of kin, or the solicitor. 

The said Board may receive and consider as evidence at the said hearings the 
commitment papers and other records of the said inmate or patient with or in any 
of the aforesaid institutions as certified by the superintendent or executive official, 
together with such other evidence as may be offered by any party to the proceed- 
ings. 

Any member of the said Board shall have power for the purposes of this ar- 
ticle to administer oaths to any witnesses at such hearing. 

Depositions may be taken, as in other civil cases, by any party after due notice 
and read in evidence, if otherwise pertinent. 
Any party to the said proceedings shall have the right to be represented by 

counsel at such hearings. 
A stenographic transcript of the proceedings at such hearings duly certified by 

the petitioner and the inmate, patient or individual resident, or his guardian or 
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next of kin, or the solicitor, shall be made and preserved as part of the records 
of the case. (1933, c. 224, s. 10.) 

§ 35-46. Board may deny or approve petition.—The said Board may 
deny the prayer of the said petition or if, in the judgment of the Board, the case 
falls within the intent and meaning of one or more of the circumstances men- 
tioned in § 35-39, and an operation of asexualization or sterilization seems to said 
Board to be for the best interest of the mental, moral or physical improvement of 
the said patient, inmate or individual resident or for the public good, it shall be 
the duty of the Board to approve said recommendation in whole or in part or to 
make such order as under all the circumstances of the case may seem appropriate, 
within fifteen days after the conclusion of said hearings, and to send to the 
prosecutor a written order, signed by at least three members of the Board, di- 
recting him to proceed with the operation as provided in this article. Said order 
shall contain the name of the specific operation which is to be performed and 
the date when said operation is to be performed. 

If the Board disapproves the petition, the case may not be brought up again 
except on the request of the inmate, patient, or individual resident, or his guard- 
ian, or one or more of his next of kin, husband, wife, father, mother, brother, 
or sister, until one year has elapsed. 

Nothing in this article shall be construed to empower or authorize the Board 
to interfere in any manner with the right of the patient, inmate, or individual 
resident, or his guardian or next of kin to select a competent physician of his own 
choice for consultation or operation at his own expense. (1933, c. 224, s. 11.) 

§ 35-47. Orders may be sent parties by registered mail; consenting 
to operation.—Any order granting the prayer of the petition, in whole or in 
part, may be delivered to the petitioner by registered mail, return receipt de- 
manded, to all parties in the case, including the legal guardian, the solicitor and 
the next of kin of the inmate, patient, or individual resident. It shall be the duty 
of the said guardian, the solicitor and the next of kin to protect by such measures 
as may seem to them in their sole discretion sufficient and appropriate the rights 
and best interests of the said inmate, patient, or individual resident. 

If the inmate, patient or individual resident, or the next of kin, legal guardian, 
solicitor of the county, and guardian appointed as herein provided, after the said 
hearing but not before, shall consent in writing to the operation as ordered by 
the Board, such operation shall take place at such time as the said prosecutor 
petitioning shall designate. (1933, c. 224, s. 12.) 

§ 35-48. Right of appeal to superior court.—If it appears to the in- 
mate, patient or individual resident, or to his or her representative, guardian, 
parent or next of kin, or to the solicitor, that the proceedings taken are not 
in accordance with the law, or that the reasons given for asexualization or sterili- 
zation are not adequate or well founded, or for any other reason the order is 
not legal, or is not legal as applied to this inmate, patient or individual resident, 
he or she may within fifteen days from the date of such order have an appeal 
of right to the superior court of the county in which said inmate or patient resided 
prior to admission to the institution, or the county in which the noninstitutional 
individual resides. This appeal may be taken by giving notice in writing to any 
member of the Board and to the other parties to the proceeding, including the 
doctor who is designated to perform the said operation. Upon the giving of this 
notice the petitioner within fifteen days thereafter shall cause a copy of the peti- 
tion, notice, evidence and orders of the said Board certified by any member 
thereof to be sent to the clerk of the said court, who shall file the same and 
docket the appeal to be heard and determined by the said court as soon there- 
after as may be practicable. 

The presiding judge of said superior court may hear the appeal upon affidavit 
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or oral evidence and in determining such an appeal may consider the record of 
the proceedings before the Eugenics Board, including the evidence therein ap- 
pearing together with such other legal evidence as may be offered to the said 
judge by any party to the appeal. In hearing such an appeal the general public 
may be excluded and only such persons admitted thereto as have direct interest 
in the case. 

Upon such appeal the said superior court may affirm, revise, or reverse the 
orders of the said Board appealed from and may enter such order as it deems just 
and right and which it shall certify to the said Board. 

The pendency of such appeal shall automatically, and without more, stay pro- 
ceedings under the order of the said Board until the appeal be completely deter- 
mined, Should the decision of the superior court uphold the plaintiff's objec- 
tion, such decision unless appealed from will annul the order of the Board to pro- 
ceed with the operation, and the matter may not be brought up again until one 
year has elapsed except by the consent of the plaintiff or his next of kin, or his 
legal representatives. Should the court affirm the order of the Board, then, if 
no notice of appeal to the Supreme Court is filed within ten days after such 
decision, said Board’s recommendation as affirmed shall be put into effect at a 
time fixed by the original prosecutor or his successor in office and the inmate, 
patient or individual shall be asexualized or sterilized as provided in this article. 

In this appeal the person for whom an order of asexualization or sterilization 
has been issued shall be designated as the plaintiff, and the prosecutor present- 
ing the original petition shall be designated as defendant. (1933, c. 224, s. 13; 
£93 93rcr 463.7554.) 

§ 35-49. Appeal costs.—The cost of appeal, if any, to the superior or 
higher courts, shall be taxed as in civil cases. If the case is finally determined 
in favor of the plaintiff, the costs shall be paid by the county. (1933, c. 224, s. 
Le 135. C.14035,.5, 52) 

§ 35-50. Appeal to Supreme Court.—Any party to such appeal to the 
superior court may, within ten days after the date of the final order therein, ap- 
ply for an appeal to the Supreme Court, which shall have jurisdiction to hear and 
determine the same upon the record of the proceedings in the superior court and 
to enter such order as it may find the superior court should have entered. 

The pendency of an appeal in the Supreme Court shall operate as a stay of 
proceedings under any orders of the said Board and the superior court until the 
appeal be determined by the said Supreme Court. (1933, c. 224, s. 15.) 

§ 35-51. Civil or criminal liability of parties limited.—Neither the 
said petitioner nor any other person legally participating in the execution of the 
provisions of this article shall be liable, either civilly or criminally, on account of 
such participation, except in case of negligence in the performance of said opera- 
fion. (1933,.c. 224, s. 16.) 

§ 35-52. Necessary medical treatment unaffected by article.— 
Nothing contained in this article shall be construed so as to prevent the medical 
or surgical treatment for sound therapeutic reasons of any person in this State, 
by a physician or surgeon licensed in this State, which treatment may inci- 
dentally involve the nullification or destruction of the reproductive functions. 
(1933, c. 224, s. 17.) 

§ 35-53. Permanent records of proceedings before Board.—Records 
in all cases arising under this article shall be filed permanently with the secretary 
of the said Eugenics Board. Such records shall not be open to public inspection 
except for such purposes as the court may from time to time approve. (1933, 
Geer, 8) 15;) 
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§ 35-54. Construction of terms.—Where the inmates, patients, or non- 

institutional individuals are referred to in this article as of the masculine or 

feminine gender, the same shall be construed to include the feminine or mascu- 

line gender as well. Wherever the term individual resident appears in this ar- 

ticle, it shall be construed to mean noninstitutional individual. (1933, c. 224, 

S.olo5) 

§ 35-55. Discharge of patient from institution. — Before any inmate 

or patient designated in §§ 35-36 and 35-39, shall be released, paroled or dis- 

charged, it shall be the duty of the governing body or responsible head of any 

institution above mentioned to comply with the procedure set out in this article, 

whenever a written request for the asexualization or sterilization of said inmate 

or patient is filed with the governing body or responsible head of the institu- 

tion in which such inmate or patient has been legally confined. This written re- 

quest may be made by any public official or by the legal guardian or next of kin 

of any inmate or patient not later than thirty days prior to the date of said parole 

or discharge. Upon the receipt of the signed approval of the Eugenics Board 

as described in this article, it shall be the duty of said governing board or respon- 

sible head to issue an order for the performance of the operation upon said in- 

mate or patient, and the operation must be performed before the release, parole 

or discharge of any such inmate or patient. (1933, c. 224, s. 20.) 

§ 35-56. Existing rights of surgeons unaffected.—Nothing in Public 

Laws 1935, chapter 463 shall, in any way, interfere with any surgeon in the re- 

moval of diseased pathological tissue from any patient. (1935, c. 463, s. hes 

§ 35-57. Temporary admission to State hospitals for sterilization. 

—Any feeble-minded, epileptic, or mentally diseased person, for whom the 

Eugenics Board of North Carolina has authorized sterilization, may be admitted 

to the appropriate State hospital for the performance of such operation. The 

order of the Eugenics Board authorizing a surgeon on the regular or consulting 

staff of the hospital to perform the operation will be sufficient authority to the 

superintendent of such hospital to receive, restrain, and control the patient until 

such time as it is deemed wise to release such patient. All such admissions shall 

be at the discretion of the superintendent of the State hospital, and in making 

any agreement with any county or any State institution to perform such opera- 

tions, the State hospital may collect a fee which shall not be greater than the 

cost of such operation and the cost of care and maintenance for the duration 

of the operation and the time required for the patient to recuperate. 

The order of the Eugenics Board and the agreement of the superintendent of 

the State hospital to admit such patient shall be full and sufficient authority for 

the prosecutor or the sheriff of the county to deliver such patient to the proper 

State hospital. (1937, c. 221.) 

ARTICLE 8. 

Temporary Care and Restraint of Inebriates, Drug Addicts and 
Persons Insane. 

§§ 35-58 to 35-60: Repealed by Session Laws 1963, c. 1184, s. 36. 

ARTICLE 9. 

Mental Health Council. 

§§ 35-61 to 35-63: Transferred to §§ 122-105 to 122-107 by Session 

Laws 1963, c. 1184, s. 13. 

202 



§ 35-64 Cu. 35. Menta, DIsEASES AND INCOMPETENTS § 35-73 

ARTICLE 10. 

Interstate Compact on Mental Health. 

§§ 35-64 to 35-69: Transferred to §§ 122-99 to 122-104 by Session Laws 
IG CLO asa 2. 

ARTICLE 11. 

Medical Advisory Council to State Board of Mental Health. 

§ 35-70. Creation of Council; membership; terms; vacancies.— 
There is hereby created an advisory council to be known as the ‘Medical Ad- 
visory Council to the State Board of Mental Health,’ composed of fifteen mem- 
bers to be appointed by the Governor for terms beginning July 1, 1963. For 
the initial terms of the members of the Council, five shall be appointed for terms 
of one (1) year each, five shall be appointed for terms of two (2) years each, 
and five shall be appointed for terms of three (3) years each. Upon the expira- 
tion of their respective terms, the successor of each member shall be appointed 
for a term of three (3) years each, and until his successor is appointed and qual- 
ified. Vacancies on the Council shall be filled by the Governor for unexpired 
terms. (1963, c: 668, s. 1.) 

§ 35-71. Per diem and allowances of members.—Members of the 
Council shall be paid, from funds appropriated to the State Board of Mental 
Health, the same per diem, assistance and travel allowances as is now or may 
hereafter be prescribed for State boards and commissions generally. (1963, c. 
668, s. 2.) 

§ 35-72. Duties.—It shall be the duty of the Council to make periodic re- 
views and studies of the operation, maintenance and administration of the facili- 
ties and programs of the State Board of Mental Health and to make reports 
and recommendations from time to time to the State Board of Mental Health. 
(1963, c. 668, s. 3.) 

ARTIC! 2: 

Council on Mental Retardation. 

§ 35-73. Creation of Council; membership; terms; chairman.—There 
is hereby created a Council on Mental Retardation to be appointed by the Gov- 
ernor and composed of the following members: Two persons who at the time of 
their appointment are members of the House of Representatives; two persons 
who at the time of their appointment are members of the Senate; a representa- 
tive of the State Board of Health; a representative of the Department of Mental 
Health; a representative of the State Board of Public Welfare; a representative 
of the State Board of Education; a representative of the State Board of Cor- 
rection and Training; a representative of the North Carolina Association for Re- 
tarded Children; and eight other persons who shall be selected without regard to 
employment or professional association. Of the members appointed from the Gen- 
eral Assembly, the initial appointments of one member from the House of Rep- 
resentatives and of one member from the Senate shall be for a term of two (2) 
years. The remaining member from the House of Representatives and the re- 
maining member from the Senate shall serve for a term of four (4) years. The 
member from the North Carolina Association of Retarded Children shall serve 
for a term of four (4) years. The members appointed from among the State 
boards and departments shall serve at the pleasure of the Governor. Of the re- 
maining eight members, the initial appointments shall be as follows: Two mem- 
bers shall serve for a term of one (1) year; two members shall serve for a term 
of two (2) years; two members shall serve for a term of three (3) years; and 
two members shall serve for a term of four (4) years. Thereafter, the appoint- 
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ments of all members, with the exception of those from the State boards and 

departments, shall be for terms of four (4) years. 

The Council on Mental Retardation shall choose its own chairman. (1963, c. 

669, s. 1.) 

§ 35-74. Function of Council; meetings; annual report to Governor. 

The function of the Council on Mental Retardation shall be to study ways and 

means of promoting public understanding of mental retardation problems in 

North Carolina; to consider the need for new State programs and laws in the 

field of mental retardation; and to make recommendations to and advise the 

Governor on matters relating to mental retardation. The Council shall meet at 

least four times a year and shall file an annual report with the Governor. (1963, 

CROOO A SieZe) 

§ 35-75. Per diem and allowances of members.—The members of the 

Council on Mental Retardation shall receive for their services the same per diem 

and allowances as are granted members of State boards and commissions gener- 

ally. (1963, c. 669, s. 3.) 
§ 35-76. Members of Council as State officials.—The members of the 

Council on Mental Retardation shall not be considered State officials within the 

meaning of Article XIV, § 7 of the North Carolina Constitution. (1963, c. 669, 

s. 4.) 

§ 35-77. Payment of operating expenses.—All operating expenses of 

the Commission [Council] not provided for by legislative appropriation shall be 

paid from the Contingency and Emergency Fund upon application in the man- 

ner prescribed in G.S. 43-12. (1963, c. 669, s. Be) 
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Chapter 36. 

Trusts and Trustees. 

Article 1. 

Investment and Deposit of 
Trust Funds. 

Sec. 
36-1. Certain investments deemed cash. 
36-2. Investment of trust funds in county, 

city, town, or school _ district 
bonds. 

3. Investment in building and loan and 
federal savings and loan associa- 
tions. 

36-4. Investment in registered securities. 
36-4.1. Investment in life, endowment or 

annuity contracts of legal reserve 
life insurance companies. 

36-5. Trust funds deposited at trustee’s 
risk. 

36-5.1. Employee trusts. 

36 

Article 2. 

Removal of Trust Funds from State. 

36-6. Proceeding to remove trust funds of 
nonresidents. 

36-7. Removal ordered on notice; bond of 
nonresident trustee. 

36-8. Order of removal discharges resident 
trustee. 

Article 3. 

Resignation of Trustee. 

36-9. Clerk’s power to accept resignations. 
36-10. Petition; contents and verification. 
36-11. Parties; hearing; successor ap- 

pointed. 
Resignation allowed; costs; judge’s 
approval. 

Appeal; stay effected by appeal. 
On appeal judge determines facts. 
Final accounting before resignation. 
Resignation effective on settlement 
with successor. 

Court to appoint successor; when 
bond required. 

Rights and duties devolve on suc- 
cessor. 

36-18.1. Appointment of successors to de- 
ceased or incapacitated trus- 
tees. 

36-12. 

36-13. 

36-14. 

36-15. 

36-16. 

36-17. 

36-18. 

Article 4. 

Charitable Trusts. 

36-19. Trustees to file accounts; 
tions. 

36-20. Action for account; court to en- 
force trust. 

excep- 

Sec. 
36-21 

36-22 

36-23 

36-23 1. Gifts, 

Not void’ for indefiniteness; title in 
trustee; vacancies. 

Trusts created in other states valid. 
Application of § 36-22. 

etc., for religious, educa- 
tional, charitable or benevolent 
uses or purposes. 

Article 5. 

Uniform Trusts Act. 

. Definitions. 

. Bank account to pay special debts. 

. Loan of trust funds. 

. Funds held by bank for investment 
or distribution. 

. Trustee buying from or selling to 
self. 

. Trustee selling from one trust to 
another trust. 

. Corporate trustee buying its own 
stock. 

. Voting stock. 

. Banks holding stock or bonds in 
name of nominee. 

. Powers attached to office. 

. Powers exercisable by majority. 

. Contracts of trustee. 

. Exoneration or reimbursement for 
torts. 

. Tort liability of trust estate. 

. Withdrawals from mingled trust 
funds. 

. Unenforceable oral trust created 
by deed. 

. Power of settlor. 

. Power of beneficiary. 

. Power of the court. 

. Liabilities for violations of article. 

. Uniformity of interpretation. 

. Short title. 

. Time of taking effect. 

Article 6. 

Uniform Common Trust Fund Act. 

36-47. 

36-48. 

36-49. 

36-50. 

36-51. 

36-52. 
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Establishment of trust 
funds. 

Court accountings. 
Supervision by State Banking Com- 

mission. 

Uniformity of interpretation. 
Short title. 
Time of taking effect. 
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§ 36-1 Cu. 36. Trusts AND TRUSTEES § 36-2 

Article 7. Sec. 

Life Insurance Trusts. aoe Definitio a : 

Sec. 36-57. Authority to incorporate. 

36-53. Interest of trustee as beneficiary ree. prebieton ot costae Ogee: 

of policy sufficient to support in- Hu Te ay reat HeLa AO SpE : 
fee ts ee -59. erporals requirements and restric- 

36-54. Applicability and construction of ee nine 
AeoRe y 36-60. Purchase of stock by fiduciaries; 

; INrdclers authority and restrictions. 

Fue 36-61. Powers of Commissioner of Banks. 

Mutual Trust Investment Companies. 

36-55. Short title. 

ARTICLE 1. 

Investment and Deposit of Trust Funds. 

§ 36-1. Certain investments deemed cash. — Guardians, executors, ad- 

ministrators, and others acting in a fiduciary capacity, having surplus funds of 

their wards, estates and cestuis que trustent to loan, may invest in United 

States bonds, or any securities for which the United States are responsible, 

farm loan bonds issued by federal land banks, bonds, debentures, consolidated 

bonds or other obligations of any federal home loan bank or banks, or in bonds 

of the State of North Carolina issued since the year one thousand eight hun- 

dred and seventy-two; or in drainage bonds duly issued under the provisions of 

article 8 of chapter entitled Drainage; and in settlements by guardians, exec- 

utors, administrators, trustees, and others acting in a fiduciary capacity, such 

bonds or other securities of the United States, and such bonds of the State of 

North Carolina, and such drainage bonds, shall be deemed cash to the amount 

actually paid for same, including the premium, if any, paid for such bonds or 

other securities, and may be paid as such by the transfer thereof to the per- 

sons entitled. 

Guardians, executors, administrators and others acting in a fiduciary capacity 

may invest surplus funds belonging to their wards in a savings account or ac- 

counts in any federally insured bank in North Carolina or in a certificate or 

certificates of deposit issued by any federally insured bank in North Carolina. 

(1870-lpec9897 jaGodess: 1594: 1885, c. 389; Rev.,.s. 1792;,.1917; .c..G%s. QO; 

61, 67,81 CNL 52.6S)/ = Com Seal aC ZOU gaan C. S., s. 4018; 1959, c. 364, 

sezitcalOloms. 2) 
Local Modification—Forsyth: 1945, c. executed by them, see § 33-25. As to in- 

876, s. 4. vestment in bonds guaranteed by United 

Cross References. — As to authority to States, see § 53-44. As to loans on mort- 

invest in federal farm loan bonds, see § 53- 

60. As to further provisions as to invest- 
ment by guardians and interest thereon, 
see § 24-4. As to authority of fiduciaries to 
buy real estate foreclosed under mortgages 

gages, etc., issued under Federal Housing 

Act, see § 53-45. 
Cited in Hood v. North Carolina Bank 

& Trust Co., 209 N.C. 367, 184 S.E. 51 
(1936). 

§ 36-2. Investment of trust funds in county, city, town, or school 

district bonds.—Guardians, executors, administrators, trustees, and others 

acting in a fiduciary capacity, are authorized to invest funds in their hands as 

such fiduciaries in bonds issued by any county, city, town or school district, of 

the State of North Carolina subsequent to January first, one thousand nine hun- 

dred and fifteen, provided that the net debt of such county, city, town or school 

district does not exceed ten (10%) percent of the assessed valuation of the prop- 

erty therein subject to taxation for the payment of such bonds, in the same man- 

ner, to the same extent and with the same legal consequence as fiduciaries are 

now authorized to invest such funds in bonds of the State of North Carolina un- 
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der the provisions of §°36-1. (Ex: Sess. 1921, c..63;"C. 5S. s. 4018(a); 1931, 
vohg “tar Fy 

Local Modification—Forsyth: 1945, c. 
376, Ss. 4. 

§ 36-3. Investment in building and loan and federal savings and 
loan associations.—Guardians, executors, administrators, clerks of the superior 
court and others acting in a fiduciary capacity may invest funds in their hands as 
such fiduciaries in stock of any building and loan association organized and li- 
censed under the laws of this State: Provided, that no such funds may be so 
invested unless and until authorized by the Insurance Commissioner. Provided 
further, that such funds may be invested in stock of any federal savings and loan 
association organized under the laws of the United States, upon approval of an 
officer of the Home Loan Bank at Winston-Salem, or such other governmental 
agency as may hereafter have supervision of such associations. The authorization 
of the Commissioner of Insurance or an officer of the Home Loan Bank at 
Winston-Salem or other government agency having supervision will not be re- 
quired to the extent that such funds are insured by the Federal Savings and 
Loan Insurance Corporation. (1933, c. 549, s. 1; 1937, c. 14; 1953, c. 620.) 

Local Modification.—Forsyth: 1945, c. 
876, s. 4. 

§ 36-4. Investment in registered securities.—Any guardian or trustee 

having in hand surplus funds belonging to a minor ward, incompetent person, or 

persons non compos mentis, may, if he so elects, invest the same in registered 

securities within the classes designated by §§ 36-1 and 36-2, the registration of 

said securities as to principal only to be in the name of said minor ward, incom- 

petent person, or persons non compos mentis. 

Upon delivery of such registered securities to the clerk of the superior court of 
the county in which the estate of said minor ward, incompetent person, or per- 
sons non compos mentis, is being administered, said clerk of the superior court 
shall give said guardian or trustee a receipt for the same and said clerk of the 
superior court shall thereafter hold said securities for said ward, incompetent 
person, or persons non compos mentis, subject only to final disposition thereof 
to be approved by the resident judge or presiding judge of the superior court: 
Provided, however, all income accruing therefrom shall be paid to said guardian 
or trustee in the same manner and for the same purposes as any other income 
of said estate derived from other sources. 

Whenever any guardian or trustee shall have delivered to the clerk of the su- 
perior court registered securities as hereinbefore provided, he shall be entitled 
to credit in his account as guardian or trustee for the amount actually expended 
for such securities, and his bond as such guardian or trustee shall thereupon be 
reduced in an amount equal in proportion to the total amount of the bond as 
the funds expended for the securities are to the total amount of the estate covered 
by such bond. (1935, c. 449; 1943, c. 96; 1945, c. 713.) 

Local Modification. — Craven: 1935, c. Editor’s Note.—As to effect of section, 

449, see 13 N.C.L. Rev. 386. 

§ 36-4.1. Investment in life, endowment or annuity contracts of 
legal reserve life insurance companies.—(a) Executors, administrators 
c.t.a., trustees and guardians legally holding funds or assets belonging to, or 
for the benefit of, minors or others may, upon petition filed with the clerk of 
the superior court of the county in which said fiduciary has qualified, be au- 
thorized by an order of such clerk of the superior court and approved by either 
the resident judge or a judge of the superior court at term time, to invest such 
funds or assets, or part thereof, in single premium life, endowment or annuity 
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contracts; any such fiduciaries may be authorized by order of the clerk of the 
superior court, upon approval by the judge as above provided, to invest the earn- 
ings, or part thereof, of such trust funds or assets, without encroaching upon the 
principal, in any annual premium life, endowment or annuity contracts of legal 
reserve life insurance companies duly licensed and qualified to transact business 
within the State: Provided, that where any such annual premium contract has 
been purchased as herein authorized any such fiduciary may, upon authoriza- 
tion of the clerk of the superior court and approval of the judge as above specified, 
encroach upon and use the principal of such trust funds or assets in order to 
pay subsequent premiums and thereby prevent a lapsation or forfeiture of any 
such insurance contract purchased pursuant to the provisions of this section. 

(b) Such contracts may be issued on the life, or lives, of a ward, or wards, and 
beneficiary, or beneficiaries of a trust fund, or upon the life of any person in whose 
life the said ward or beneficiary has an insurable interest, and shall be so drawn 
by the insuring company, that the proceeds or avails thereof shall be the sole 
property of the person or persons whose funds are invested therein. Such con- 
tracts may not be purchased from any such company for which such executor, 
administrator c.t.a., guardian or trustee is acting as agent, or receives any com- 
mission, or part of any commission, directly or indirectly paid by such company 
to its agent soliciting and/or selling such contract. 

(c) Notwithstanding anything contained in this section no insurance contracts 
as specified in subsection (a) may be purchased by any executor, administrator 
c.t.a., trustee, or guardian if the trust agreement or other instrument, if any, 
under which such fiduciary has qualified and is acting provides otherwise. (1943, 
c. 473, ss. 1-3.) 

§ 36-5. Trust funds deposited at trustee’s risk.—No provision in any 
charter or certificate of organization of any corporation permitting deposits there- 
in by any guardian, executor or other trustee or fiduciary, or by any county, 
bonded or other officer, shall operate or be construed to relieve or discharge them, 
or either of them, from official responsibility, or to relieve them, or either of 
them, or their sureties, from liability on their official bonds. (1889, c. 470; 
Rev.,.s. 1793. C..S:,:s. 4019.) 

Cross Reference.—As to deposit of trust 
funds, see §§ 32-8 to 32-11. 

§ 36-5.1. Employee trusts.—Pension, profit sharing, stock bonus, annuity 
or other employee trusts established by employers for the purpose of distributing 
the income and principal thereof to some or all of their employees, or the bene- 
ficiaries of such employees, shall not be invalid as violating any laws or rules 
against perpetuities or restraints on the power of alienation of title to property; 
but such trusts may continue for such period of time as may be required by the 
provisions thereof to accomplish the purposes for which they are established. 
(1945, c. 8.) 

ARTICLE 2. 

Removal of Trust Funds from State. 

§ 36-6. Proceeding to remove trust funds of nonresidents. — When 
any personal estate in this State is vested in a trustee resident therein, and those 
having the beneficial interest in the said estate are nonresidents of this State, the 
clerk of the superior court of the county in which the said trustee resides may, 
on a petition filed for that purpose, order him or his personal representative to 
pay, transfer, and deliver the said estate, or any part of it, to a nonresident trustee 
appointed by some court of record in the State in which the said beneficiary or 
beneficiaries reside. No such order of any clerk shall be valid and in force until 
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approved by the resident judge of said judicial district, or the judge holding court 
in such district. (1911, c. 161, s. 1; C. S., s. 4020.) 

Cross Reference.—As to guardian’s right Cited in Fidelity Trust Co. v. Walton, 
to remove ward’s personalty from State, 198 N.C. 790, 153 S.E. 401 (1930). 
see § 33-48. 

§ 36-7. Removal ordered on notice; bond of nonresident trustee.— 
No such order shall be made, in the case of a petition, until notice of the appli- 
cation shall have been given to all persons interested in such trust estate, as now 
required by law in other special proceedings, nor until the court shall be satisfied 
by authentic documentary evidence that the nonresident trustee, appointed as 
aforesaid, has given bond, with sufficient surety, for the faithful execution of the 
trust, nor until it is satisfied that the payment and removal of such estate out 
of the State will not prejudice the right of any person interested or to become 
interested therein. (1911, c. 161, s. 2; C. S., s. 4021.) 

Cross Reference.—As to bond in surety As to cash deposit in lieu of bond, see § 
company, see § 109-16 et seq. As to mort- 109-32. 

gage in lieu of bond, see § 109-24 et seq. 

§ 36-8. Order of removal discharges resident trustee. — When any 
guardian or committee, trustee or other person in this State, shall pay over, 
transfer, or deliver any estate in his hands or vested in him, under any order or 
decree made in pursuance of this article, he shall be discharged from all respon- 
sibility therefor. (1911, c. 161, s. 3;'C. S., s. 4022.) 

ARTICLE 3. 

Resignation of Trustee. 

§ 36-9. Clerk’s power to accept resignations.—The clerks of the 
superior courts of this State have power and jurisdiction to accept the resig- 
nation of executors, administrators, guardians, trustees, and other fiduciaries and 
to appoint their successors in the manner provided by this article. (1911, c. 39, 
sad? ...0., 8. 4020.) 

Cross References.—As to resignation of 
guardian, see § 33-11. As to authority of 
executor to renounce his office, see § 28- 
13. 

Special Proceeding to Resign.—A pro- 
ceeding by a trustee for the purpose of 
resigning his trust is denominated a spe- 
cial proceeding. Russ v. Woodard, 232 
N.C. 36, 59 S.E.2d 351 (1950). 

Order Accepting Resignation Is Inter- 
locutory Order. — The order of the clerk 
of the superior court accepting the resig- 
nation of a trustee in a special proceeding 
pursuant to this section is an interlocu- 
tory order regardless of whether an appeal 
is taken therefrom or not, since even in 
the absence of an appeal § 36-12 requires 
that such order be approved by the judge 
of the superior court before it becomes ef- 
fective. Russ v. Woodard, 232 N.C. 36, 59 
S.E.2d 351 (1950). 
The clerk has power to set aside his 

prior order accepting the resignation of a 
trustee and appointing a successor when 
no appeal has been taken and the order 
has not been approved by the judge of the 

superior court. Russ v. Woodard, 232 N.C. 
36, 59 S.E.2d 351 (1950). 

Subsequent Valid Order Affirmed on 
Appeal Where the clerk of the court in 

the exercise of his valid discretionary 
power, has set aside his order accepting 
the resignation of a trustee, his subsequent 
valid order entered in proceedings con- 
sonant with statutory requirements and 
approved by the judge of the superior 
court in the exercise of judgment and dis- 
cretion, will be affirmed on appeal. Russ 
v. Woodard, 232 N.C. 36, 59 S.E.2d 351 
(1950). 

Appointment by Clerk.—Where a chari- 
table trust is created by a written instru- 
ment the court may appoint a trustee, in 
the exercise of its equitable jurisdiction, to 
execute the trust when the instrument fails 
to designate one, or the one designated 
fails or refuses to act, or one may be ap- 
pointed under the provisions of this sec- 
tion. Ladies Benevolent Soc’y v. Orrell, 
195 N.C. 405, 142 S.E. 493 (1928). 
Where the trustee appointed by will to 

administer an active trust dies, the clerk 

299 



§ 36-10 

of the superior court is without authority 
to appoint a successor, since the clerk has 
no authority to administer an equity un- 
less empowered to do so by statute, and 

this section authorizes the clerk to appoint 
a successor trustee only when the former 
trustee resigns. Cheshire v. First Presby- 

Cu. 36. Trusts AND TRUSTEES § 36-12 

statute, and this and following sections 
giving clerks of court a limited power to 
appoint trustees in certain instances will 
not be extended to give them jurisdiction 
of any proceeding unless clearly within 
the provisions of the statutes. In re Smith, 
200 N.C. 272, 156 S.E. 494 (1931). 

terian Church, 221 N.C. 205, 19 S.E.2d 855 Cited in Cheshire v. Presbyterian 
(1942). Churéhy 52220.N-Cimes0, 222 foulicdernoG 

Section Not Extended to Give Jurisdic- (1942); Mast v. Blackburn, 248 N.C. 231, 
tion. — The equitable jurisdiction of the 102 S.E.2d 812 (1958); In re Covington’s 
superior courts does not extend to the Will, 252 N.C. 551, 114 S.E.2d 261 
clerks of court unless expressly given by (1960). 

§ 36-10. Petition; contents and verification. —- When any executor, 
administrator, guardian, trustee, or other fiduciary desires to resign his trust, 
he shall file his petition in the office of the clerk of the superior court of the 
county in which he qualified or in which the instrument under which he claims is 
registered. The petition shall set forth all the facts in connection with the ap- 
pointment and qualification of the applicant as such fiduciary, with a copy of the 
instrument under which he acts; shall state the names, ages, and residences of all 
the cestuis que trustent and other parties interested in the trust estate; shall 
contain a full and complete statement of all debts or liabilities due by the estate, 
and a full and complete statement of all assets belonging to said estate, and a 
full and complete statement of all moneys, securities, or assets in the hands of 
the fiduciary and due the estate, together with a full statement of the reasons why 
the applicant should be permitted to resign his trust. The petition shall be veri- 
fied by the oath of the applicant. (1911, c. 39, s. 2; C. S., s. 4024.) 

Authority of Court to Revoke Letters 
Testamentary. — The fact that a fiduciary 

appointed by a court does not tender his 

resignation pursuant to this section does 
not deprive the court which appoints him 

testamentary when cause for removal 
exists. In re Covington’s Will, 252 N.C. 
551, 114 S.E.2d 261 (1960). 

Stated in Russ v. Woodard, 232 N.C. 
36, 59 S.E.2d 351 (1950). 

of authority to act and to revoke the letters 

§ 86-11. Parties; hearing; successor appointed.—Upon the filing of 
the petition, the clerk shall docket the cause as a special proceeding, with the 
fiduciary as plaintiff and the cestuis que trustent as defendants, and shall issue 
summons for the defendants, and the procedure shall be the same as in other 
special proceedings. If any of the defendants be nonresidents, summons may be 
served by publication; and if any be infants, a guardian ad litem must be ap- 
pointed by the court to represent their interests in the manner now provided by 
law. The cestuis que trustent, creditors, or any other person interested in the 
trust estate, have the right to answer said petition or traverse the same and to 
offer evidence why the prayer of the petition should not be granted. The clerk 
shall then proceed to hear and determine the matter, and if it appears to the court 
that the best interests of the creditors and the cetuis que trustent demand that 
the resignation of the fiduciary be accepted, or if it appears to the court that suffi- 
cient reasons exist for allowing the resignation, and that the resignation can be 
allowed without prejudice to the rights of creditors or the cestuis que trustent, 
the clerk may, in the exercise of his discretion, allow the applicant to resign; 
and in such case the clerk shall proceed to appoint the successor of the petitioner 
in the manner provided in this article. (1911, c. 39, s. 3; C. S., s. 4025:) 

Quoted in Russ v. Woodard, 232 N.C. 
36, 59 S.E.2d 351 (1950). 

§ 36-12. Resignation allowed; costs; judge’s approval.—In making 
an order allowing the fiduciary to resign the clerk shall make such order concern- 
ing the costs of the proceedings and commissions to the fiduciary as may be just. 
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If there is no appeal from the decision and order of the clerk within the time 
prescribed by law, the proceedings shall be submitted to the judge of the superior 
court and approved by him before the same become effective. (1911, c. 39, s. 3; 
C. S., s. 4026.) 

Cross Reference. — See note under § 
36-9. 

“Approve” as used in this section im- 
plies the exercise of discretion and judg- 
ment. Russ v. Woodard, 232 N.C. 36, 59 
S.E.2d 351 (1950). 

Loss of Unrecorded Order.—A finding 
by the court that, upon due consideration 

of the evidence and the available records 
in the office of the clerk, the order ap- 
pointing a successor trustee had been ap- 
proved by the court was sufficient to meet 
the requirements of this section though 
the order of approval had been lost with- 
out being recorded. State Trust Co. v. 
Toms, 244 N.C. 645, 94 S.E.2d 806 (1956). 

§ 36-13. Appeal; stay effected by appeal.—Any party in interest may 
appeal from the decision of the clerk to the judge at chambers, and in such event 
the procedure shall be the same as in other special proceedings as now provided 
by law. If the clerk allows the resignation, and an appeal is taken from his deci- 
sion, such appeal shall have the effect to stay the judgment and order of the clerk 
until the cause is heard and determined by the judge upon the appeal taken. 
Biv lecoon s+. GC. 3, 8. 4027/2) 

Stated in Russ v. Woodard, 232 N.C. 
36, 59 S.E.2d 351 (1950). 

§ 36-14. On appeal judge determines facts. — Upon an appeal taken 
from the clerk to the judge, the judge shall have the power to review the find- 
ings of fact made by the clerk and to find the facts or to take other evidence, but 
the facts found by the judge shall be final and conclusive upon any appeal to the 
Suipreme, Court., (1 9115.c..39,.s., 9, G2 Ss s.4028. ) 

Stated in Russ v. Woodard, 232 N.C. 
36, 59 S.E.2d 351 (1950). 

§ 36-15. Final accounting before resignation.—No executor, admin- 
istrator, guardian, trustee, or other fiduciary shall be allowed or permitted to 
resign his trust until he shall first file with the court his final account of the trust 
estate, and until the court shall be satisfied that the said account is true and cor- 
Meet iarcroy, Ss. 0, Cr5.,S. 4029°) 

Cross References.—As to vouchers being 
presumptive evidence, see § 28-119. As to 
fee for auditing final accounts, see § 2-35. 

36, 59 §.E.2d 351 (1950); Ljichtenfels v. 
North Carolina Nat’l Bank, 260 N.C. 146, 
132 S.E.2d 860 (1963). 

Stated in Russ v. Woodard, 232 N.C. 

§ 36-16. Resignation effective on settlement with successor. — In 
case the resignation of the fiduciary is accepted by the court, the same shall not 
go into effect, or release or discharge the fiduciary from liability, until he shall 
have accounted to his successor in full for all moneys, securities, property or other 
assets or things of value in his possession or under his control or which should 
be in his possession or under his control belonging to the trust estate. (1911, c. 
oY, 8.6; C.S.,'s. 4030.) 

Stated in Russ v. Woodard, 232 N.C. 
36, 59 S.E.2d 351 (1950). 

§ 36-17. Court to appoint successor; when bond required.—If the 
court shall allow any executor, administrator, guardian, trustee, or other fiduciary 
to resign his trust upon compliance with the provisions of this article, it shall be 
the duty of the court to proceed to appoint some fit and suitable person as the suc- 
cessor of such executor, administrator, guardian, trustee or other fiduciary; and 
the court shall require the person so appointed to give bond with sufficient surety, 
approved by the court, in a sum double the value of the property to come into 
his hands when the bond is executed by a personal surety and in a sum one and 
one-fourth (1%) times the value of the property to come into his hands when 
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the bond is executed by an indemnity or guaranty company authorized to do busi- 

ness in this State, conditioned upon the faithful performance of his duties as such 

fiduciary and for the payment to the persons entitled to receive the same of all 

moneys, assets, or other things of value which may come into his hands; provided, 

that where by the terms of the will or trust agreement the trustee who has resigned 

was not required to give bond and did not give bond and an intent therein is 

expressed by the testator or settlor that a successor trustee shall serve without 

bond, the clerk, with the approval of the judge, upon the petition of any party 

in interest, may waive the requirement of a bond for the successor trustee and 

permit said successor trustee to serve without bond. All bonds executed under the 

provisions of this article shall be filed with the clerk, and shall be recorded in his 

office in a book kept for that purpose. (1911, c. 39, s. 7; C. Ss 403 Lae Losi: 

264; 1965, c. 1177, s. 1.) 
Cross References.—As to bond in surety 

company, see § 109-16 et seq. As to mort- 

gage in lieu of bond, see § 109-24 et seq. 

As to cash deposit in lieu of bond, see § 

109-32. 

Editor’s Note. — The 1965 amendment 

added the proviso in the first sentence. 

Laches in Objecting to Lack of Bond.— 

Failure of order appointing successor 

trustee to include provision for the giv- 

§ 36-18. Rights and duties devolve on successor. 

ing of a bond could not be raised by 

beneficiaries of the trust 16 years after 

the order was entered. State Trust Co. 

v. Toms, 244 N.C. 645, 94 S.E.2d 806 

(1956). 
Stated in Russ v. Woodard, 232 N.C. 

36, 59 S.E.2d 351 (1950); Lichtenfels v. 

North Carolina Nat’l Bank, 260 N.C. 146, 

132 S.E.2d 360 (1963). 

— Upon the ac- 

ceptance by the court of the resignation of any executor, administrator, guardian, 

trustee, or other fiduciary, and upon the appointment by the court of his 

successor in the manner provided by this article, the substituted trustee shall suc- 

ceed to all the rights, powers, and privileges, and shall be subject to all the duties, 

liabilities, and responsibilities that were 1 

c. 39, s.8;C. S., s. 4032.) 

Applied in Childers v. Parker’s, Inc., 259 

N.C. 237, 130 S.E.2d 323 (1963). 

mposed upon the original trustee. (1911, 

Stated in Russ v. Woodard, 232 N.C. 36, 

59 S.E.2d 351 (1950). 

§ 36-18.1. Appointment of successors to deceased or incapacitated 

trustees.—Upon the death or incapacity of a trustee, a new trustee may be ap- 

pointed on application by any beneficiary, or other interested persons, by petition 

to the clerk of the superior court of the county in which the instrument under 

which the deceased or incapacitated trustee claimed is registered, making all neces- 

sary parties defendants. The clerk shall docket the cause as a special proceeding 

and issue summons for the defendants, and the procedure shall be the same as 

in other special proceedings. If any of the defendants be nonresidents, summons 

may be served by publication; and if any be infants, a guardian ad litem must be 

appointed. The cestui que trust, creditor or any other person interested in the 

trust estate shall have the right to answer said petition or traverse the same and to 

offer evidence why the prayer of the petition should not be granted. After hearing 

the matter, the clerk may appoint the person so named in the petition, or he may 

appoint some other fit and suitable person or corporation to act as the sticcessor 

of the deceased or incapacitated trustee; and the clerk shall require the person so 

appointed to give bond as required in G.S. 36-17; provided, that where by the 

terms of the instrument upon which the deceased or incapacitated trustee claimed, 

said trustee was not required to give bond and did not give bond and an intent 

therein is expressed by the testator or settlor that a successor trustee shall serve 

without bond, the requirement of a bond for the successor trustee may be waived 

as provided in G.S. 36-17. Any party in 

the clerk as provided in G.S. 36-13 and 3 

Editor’s Note. — The 1965 amendment 

_added the proviso in the fifth sentence. 

interest may appeal from the decision of 

6-14. (1953, c. 1255; 1965, ¢. 1177, s./2.) 

Appointment Prior to Effective Date of 

Section. — Prior to the enactment of this 
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section a clerk of the superior court had 
no power to appoint successor trustees of 

a charitable trust, such authority being 

vested solely in the superior court under 
§ 36-21 and not in the respective clerks 
thereof. Mast v. Blackburn, 248 N.C. 231, 
102 $.E.2d 812 (1958). 

The appointment by the clerk of suc- 
cessor trustees of a charitable trust in ex 

Cu. 36. Trusts AND TRUSTEES § 36-21 

date of this section is void, and such ap- 
pointees may not maintain an action to 
restrain others from interfering with their 
asserted rights as trustees, but successor 
trustees may be appointed by the judge of 
the superior court nunc pro tunc under § 
36-21 or by the clerk under this section. 
Mast y. Blackburn, 248 N.C. 231, 102 
S.E.2d 812 (1958). 

parte proceeding prior to the effective 

ARTICLE 4, 

Charitable Trusts. 

§ 36-19. Trustees to file accounts; exceptions.—When real or personal 
property has been granted by deed, will, or otherwise, for such charitable purposes 
as are allowed by law, it shall be the duty of those to whom are confided the 
management of the property and the execution of the trust, to deliver in writing 
a full and particular account thereof to the clerk of the superior court of the 
county where the charity is to take effect, on the first Monday in February in 
each year, to be filed among the records of the court, and spread upon the rec- 
ord of accounts. 

This section shall not apply to real or personal property granted by deed, will 
or otherwise in trust or any other manner for the use and benefit of churches, 
hospitals, educational institutions and organizations or other incorporated or un- 
incorporated religious and charitable institutions; provided, however, all trusts 
for the benefit of churches, hospitals and charitable institutions may be required 
to file such account upon the request of the clerk of the superior court or the 
verified written request of an interested citizen when in the opinion of the clerk 
of the superior court such request is bona fide and the interest of the public would 
be promoted by the filing of such report. (43 Eliz., c. 4; 1832, c. 14, s. 1; R. 
Merch lo,s.), Code, s.23425 Rev.;°s, 3922 -C,S.,'s, 4033+ 1951, c; 1008, s. 1:) 

Cited in Humphrey v. Board of Trust- Woodcock v. Wachovia Bank & ‘Trust 
ees, 203 N.C. 201, 165 S.E. 547 (1932); Co., 214 N.C. 224, 199 S.E. 20 (1938). 

§ 36-20. Action for account; court to enforce trust. — If § 36-19 be 
not complied with, or there is reason to believe that the property has been mis- 
managed through negligence or fraud, it shall be the duty of the clerk of the 
superior court to give notice thereof to the Attorney General or solicitor who 
represents the State in the superior court for that county; and it shall be his duty 
to bring an action in the name of the State against the grantees, executors, or 
trustees of the charitable fund, calling on them to render a full and minute ac- 
count of their proceedings in relation to the administration of the fund and the 
execution of the trust. The Attorney General or solicitor may also, at the sug- 
gestion of two reputable citizens, commence an action as aforesaid; and, in either 
case, the court may make such order and decree as shall seem best calculated to 
enforce the performance of the trust. (1832, c. 14, ss. 2, 3; R. C., c. 18, ss. 2, 
3; Code, ss. 2343, 2344; Rev., s. 3923; C. S., s. 4034.) 

The trustees of a charitable trust who 
violate its provisions are subject to the 
procedure prescribed by this section, and 
where the trust is created by will the trust 
estate is not forfeited in favor of a 

residuary legatee solely upon the ground 
that the moneys derived have been di- 
verted to other uses than the testator in- 
tended. Humphrey v. Board of Trustees, 
203 N.C. 201, 165 S.E. 547 (1932). 

§ 36-21. Not void for indefiniteness; title in trustee; vacancies.— 
No gift, grant, bequest or devise, whether in trust or otherwise, to religious, edu- 
cational, charitable or benevolent uses or for the purpose of providing for the 
care or maintenance of any part of any cemetery, public or private, shall be in- 
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valid by reason of any indefiniteness or uncertainty of the objects or beneficiaries 

of such trust, or because said instrument confers upon the trustee or trustees dis- 

cretionary powers in the selection and designation of the objects or beneficiaries 

of such trust or in carrying out the purpose thereof, or by reason of the same in 

contravening any statute or rule against perpetuities. If a trustee or trustees 

are named in the instrument creating such a gift, grant, bequest or devise, the 

legal title to the property given, granted, bequeathed or devised for such pur- 

pose shall vest in such trustee or trustees and its or their successor or successors 

duly appointed in accordance with the terms of such instrument. If no trustee 

or trustees be named in said instrument, or if a vacancy or vacancies shall occur 

in the trusteeship, and no method is provided in such instrument for filling such 

vacancy or vacancies, then the superior court of the proper county shall appoint 

a trustee or trustees, pursuant to § 36-9, to execute said trust in accordance with 

the true intent and meaning of the instrument creating the same. Such trustee or 

trustees when so appointed shall be vested with all the power and authority, 

discretionary or otherwise, conferred by such instrument. (1925, c. 264, s. 1.) 

Cross References. — See note to § 36- 
18.1. For subsequent statute covering same 

subject matter, see § 36-23.1. 
Editor’s Note—See 16 N.C.L. Rev. 22. 

The rule against perpetuities does not 

apply to charitable trusts. Penick v. Bank 

of Wadesboro, 218 N.C. 686, 12 $.E.2d 

253 (1940); American Trust Co. v. Wil- 

liamson, 228 N.C. 458, 46 S.E.2d 104 

(1948). 
Charitable trusts are not subject to the 

rule against perpetuities, this section being 
merely declaratory of the existing law, and 
limitations over from one charity to an- 
other may be made to take effect after the 
period prescribed by the rule against per- 
petuities. Williams v. Williams, 215 N.C. 
739, 3 S.E.2d 334 (1939). 

Appointment of Trustee upon Occur- 
rence of Vacancy. — Where land is con- 

veyed to trustees and their successors for 
specified charitable purposes, the court 
may appoint trustees upon failure of the 

successors to the original trustees, since 
equity will not permit a trust to fail for 

want of a trustee, but said trustees should 
be appointed by the court upon proper ap- 
plication. Lassiter v. Jones, 215 N.C. 298, 
1 S.E.2d 845 (1939). 

Trusts Held Valid. — A devise to “the 
authorities in control of Deaf, Dumb and 
Blind Asylum of the State of North Caro- 
lina for the use and benefit of the indigent 
children therein, born blind, of the Cau- 

casian race,” constitutes a valid charitable 
trust. Hass v. Hass, 195 N.C. 734, 143 S.E. 
541 (1928). 

A devise of all the income and profits of 
lands in trust for a charitable organization 
of a certain church “to be used by the 
stewards of the church in defraying the 
expenses of the institution” is a sufficient 
designation of the stewards of that church 
as trustees for the execution of the trust 

contemplated by the instrument, and to 
vest in them the title and right of posses- 
sion for its purposes. Ladies Benevolent 
Soc’y v. Orrell, 195 N.C. 405, 142 S.E. 
493 (1928). 

Devise establishing trust for the ad- 
vancement of a religious denomination 
held not void for indefiniteness. Williams 
v. Williams, 215 N.C. 739, 3 S.E.2d 334 
(1939). 
A gift to the trustees of a named church, 

in trust for the home and foreign missions 
and benevolent causes of that church, was 
held valid under this section and good as 
against the contention that no cause was 
named capable of enforcing a lawful claim, 
as each benevolent cause supported by 

that church had an interest in the devise. 
King v. Richardson, 46 F. Supp. 510 
(M.D.N.C. 1942). 

Trust Held Invalid—Bequest of a cer- 
tain sum to be held in trust, and paid out 
in twenty years “to such corporations or 
associations of individuals as will in their 
judgment best promote the cause of pre- 
venting cruelty to animals in the vicinity 
of Asheville,’ held void for uncertainty. 
Woodcock v. Wachovia Bank & Trust Co., 
214 N.C. 224, 199 S.E. 20 (1938). 

Devise Giving Trustees Power to Con- 
vey.—A devise of property in trust sub- 

ject to an intervening life estate, with 
direction to the trustees to keep the princi- 
pal invested and use the proceeds for pur- 
poses designated, gives the trustees the 
power to convey the real estate in fee, 
since the right to invest and use the pro- 
ceeds necessarily implies the power to 
convert into proceeds by sale. Hall v. 
Wardwell, 228 N.C. 562, 46 S.E.2d 556 
(1948). 

Details of Administration May Be Left 
to Trustee.—A charity in its legal sense is 
a gift to be applied consistently with exist- 
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§ 36-22 

ing laws for the benefit of an indefinite 
number of persons, and it is the policy of 
this State, as indicated by our statutes, not 
to declare such gift void because created 

Cu. 36. Trusts AND TRUSTEES § 36-23.1 

of its administration to duly appointed 
trustees. Whitsett v. Clapp, 200 N.C. 647, 
158 S.E. 183 (1931). 

Cited in Johnson v. Wagner, 219 N.C. 
for the benefit of an indefinite class, and if 
the founder describes the general nature 
of the charitable trust he may leave details 

235, 13 S.E.2d 419 (1941); Farnan v. First 
Union Nat’l Bank, 263 N.C. 106, 139 
S.E.2d 14 (1964). 

§ 36-22. Trusts created in other states valid.—Every such religious, 
educational or charitable trust created by any person domiciled in another state, 
which shall be valid under the laws of the state of the domicile of such creator 
or donor, shall be deemed and held in all respects valid under the laws of this 
State, even though one or more of the trustees named in the instrument creating 
said trust shall be domiciled in another state or one or more of the beneficiaries 
named in said trust shall reside or be located in a foreign state. (1925, c. 264, 
5.2) 

§ 36-23. Application of § 36-22.— Section 36-22 shall apply to all 
trusts heretofore or hereafter created in which one or more of the beneficiaries 
or objects of such trust shall reside or be located in this State. (1925, c. 264, 
Seo.) 

§ 36-23.1. Gifts, etc., for religious, educational, charitable or 
benevolent uses or purposes.—(a) Declaration of Policy—lIt is hereby de- 
clared to be the policy of the State of North Carolina that gifts, transfers, grants, 
bequests, and devises for religious, educational, charitable, or benevolent uses or 
purposes, or for some or all of such uses or purposes, are and shall be valid, not- 
withstanding the fact that any such gift, transfer, grant, bequest, or devise shall 
be in general terms, and this section shall be construed liberally to effect the policy 
herein declared. 

(b) No Gift, Transfer, etc., Invalid for Indefiniteness——No gift, transfer, grant, 
bequest, or devise of property or income, or both, in trust or otherwise, for 
religious, educational, charitable, or benevolent purposes, or for some or all of 
such purposes, is or shall be void or invalid because such gift, transfer, grant, 
bequest, or devise is in general terms, or is uncertain as to the specific purposes, 
objects, or beneficiaries thereof, or because the trustee, donee, transferee, 
grantee, legatee, or devisee, or some or all of them, is given no specific instruc- 
tions, powers, or duties as to the manner or means of effecting such purposes. 
When any such gift, transfer, grant, bequest, or devise has been or shall be made 
in general terms the trustee, donee, transferee, grantee, legatee, or devisee, or 
other person, corporation, association, or entity charged with carrying such pur- 
poses into effect, shall have the right and power: To prescribe or to select from 
time to time one or more specific objects or purposes for which any trust or 
any property or income shall be held and administered; to select or to create 
the machinery for the accomplishment of such objects and purposes, selected as 
hereinabove provided, or as provided by the donor, transferor, grantor, or 
testator, including, by way of illustration but not of limitation, the accomplish- 
ment of such objects and purposes by the acts of such trustee or trustees, donee, 
transferee, grantee, legatee, or devisee, or their agents or servants, or by 
the creation of corporations or associations or other legal entities for such pur- 
pose, or by making grants to corporations, associations, or other organizations 
then existing, or to be organized, through and by which such purposes can or 
may be accomplished, or by some or all of the said means of accomplishment, or 
any other means of accomplishment not prohibited by law. 

(c) Enforcement. — Any gift, transfer, grant, bequest, or devise for religious, 
educational, charitable, or benevolent uses or purposes which is or shall be valid 
under the provisions of this section may be enforced in a suit for a writ of 
mandamus by the Attorney General of the State of North Carolina in any court 
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of the State having original jurisdiction in equity, and such court shall have the 
power to enter judgment requiring the trustee, donee, transferee, grantee, 
legatee, or devisee, as the case may be, to make such selection as may be required 
of the purposes for which the property or income, or both, shall be applied, and 
the means, method, and manner of applying the same. The remedy for enforce- 
ment as herein provided is in addition to any other means of enforcement now in 
existence or which may be hereafter provided for by act of the General Assembly. 

(d) Construction with Other Acts.—This section is in addition to any prior act 
or acts of the General Assembly adopted for the purpose of preserving and sus- 
taining any gift, transfer, grant, bequest, or devise for religious, educational, 
charitable, or benevolent uses or purposes, and any such prior act or acts or 
any part thereof which will aid the provisions of this section in sustaining and 
preserving any such gift, transfer, grant, bequest, or devise shall be read and 
construed in conjunction herewith. (1947, c. 630, ss. 1-4.) 

Cross Reference. — For former statute 
relating to same subject matter, see § 
36-21. 

Editor’s Note. — For discussion of this 
section, see 25 N.C.L. Rev. 476. As to 
the doctrine of cy pres in North Carolina, 
see 27 N.C.L. Rev. 591. 

Funds Turned Over to National Charity 
by County Chapter. — Where a county 
chapter of a national charity was required 
to turn over surplus funds to the national 
office, such funds were not impressed with 

of persons in the county, since the county 
chapter agreed to be governed by national 
regulations and the national organization 
did not mislead the county chapter into a 
belief that a certain percentage of funds 
would be retained within the county. Na- 
tional Foundation v. First Nat’l Bank, 288 
F.2d 831 (4th Cir. 1961). 

Quoted in Bennett v. Attorney Gen- 
eral, 245 N.C. 312, 96 S.E.2d 46 (1957). 

Cited in Farnan v. First Union Nat’l 
Bank, 263 N.C. 106, 139 S.E.2d 14 (1964). 

a trust restricting use of the money to care 

ARTICLE 5, 

Uniform Trusts Act. 

§ 36-24. Definitions.—As used in this article unless the context or sub- 
ject matter otherwise requires: 

(1) “Affiliate” means any person directly or indirectly controlling or con- 
trolled by another person, as herein defined, or any person under direct 
or indirect common control with another person. It includes any per- 
son with whom a trustee has an express or implied agreement regard- 
ing the purchase of trust investments by each from the other, directly 
or indirectly, except a broker or stock exchange. 

(2) “Person” means an individual, a corporation, a partnership, an associa- 
tion, a joint stock company, a business trust, an unincorporated or- 
ganization, or two or more persons having a joint or common interest. 

(3) “Relative” means a spouse, ancestor, descendant, brother or sister. 
“Trust” means an express trust only. 
“Trustee” includes trustees, a corporate as well as a natural person and a 

successor or substitute trustee. (1939, c. 197, s. 1.) 
Editor’s Note. — For comment on this 

article, see 17 N.C.L. Rev. 396. 

36-25. Bank account to pay special debts.—(a) Whenever a. bank ac- 
count shall, by entries made on the books of the depositor and the bank at the 
time of the deposit, be created exclusively for the purpose of paying dividends, 
interest or interest coupons, salaries, wages, or pensions or other benefits to em- 
ployees, and the depositor at the time of opening such account does not expressly 
otherwise declare, the depositor shall be deemed a trustee of such account for 
the creditors to be paid therefrom, subject to such power or revocation as the 
depositor may have reserved by agreement with the bank. 
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(b) If any beneficiary for whom such a trust is created does not present his claim 
to the bank for payment within one year after it is due, the depositor who created 
such trust may revoke it as to such creditor. (1939, c. 197, s. 2.) 

§ 36-26. Loan of trust funds.— Except as provided in § 36-27, no 
corporate trustee shall lend trust funds to itself or an affiliate, or to any direc- 
tor, officer, or employee of itself or of an affiliate; nor shall any noncorporate 
trustee lend trust funds to himself, or to his relative, employer, employee, partner, 
or other business associate. (1939, c. 197, s. 3.) 

§ 36-27. Funds held by bank for investment or distribution.—Funds 
received or held by a bank as fiduciary awaiting investment or distribution shall 
be promptly invested, distributed or deposited to the credit of the trust depart- 
ment as a demand deposit in the commercial department of the bank or another 
bank or in savings accounts in the bank or another bank: Provided, that the bank 
or the commercial department shall first deliver to the trust department, as col- 
lateral security, securities eligible for the investment of the sinking funds of the 
State of North Carolina equal in market value to such deposited funds, or readily 
marketable commercial bonds having not less than a recognized “A” rating equal 
to one hundred and twenty-five percent (125%) of the funds so deposited; and 
such collateral security shall be held by the trust department in trust and for the 
special benefit of the estate or fund for which the deposit was made, or, in case 
the deposit consists of uninvested or undistributed funds belonging to several es- 
tates or trust funds, then in trust for the special benefit of said estates or funds 
in proportion to their respective interest in such deposits. The said securities shall 
at all times be kept separate and apart from the other assets of the trust depart- 
ment and proper records shall be kept by the proper officer in connection there- 
with. If such funds are deposited in a bank insured under the provisions of the 
Federal Deposit Insurance Corporation, the above collateral security will be re- 
quired only for that portion of uninvested balances of each trust which are not 
fully insured under the provisions of that corporation. (1939, c. 197, s. 4; 1963, 
en24s ssali2:) 

Editor’s Note. — The 1963 amendment read “Investment and/or invested shall 
inserted “or in savings accounts in the not be construed to include savings ac- 
bank or another bank” immediately pre- counts or certificates or deposits in any 
ceding the colon in the first sentence. It bank.” 
also deleted the former last sentence, which 

§ 36-28. Trustee buying from or selling to self.—No trustee shall 
directly or indirectly buy or sell any property for the trust from or to itself or 
an affiliate; or from or to a director, officer, or employee of such trustee or of 
an affiliate; or from or to a relative, employer, partner, or other business associate. 
£1959. 6.197155, ) 

Cited in Miller v. First Nat’l Bank, 234 
N.C. 309, 67 S.E.2d 362 (1951). 

§ 36-29. Trustee selling from one trust to another trust.—No trustee 
shall as trustee of one trust sell property to itself as trustee of another trust: 
Provided, assets of trust held by any bank or trust company under the super- 
vision of the State Banking Commission may be sold or transferred from one 
trust to another trust if such transfer is expressly authorized by the instrument 
creating the trust to which the transfer is made, or if such transfer is approved 
by the board of directors by unanimous vote at a regular meeting, such action 
being recorded in the minutes. (1939, c. 197, s. 6; 1945, c. 127, s. 3; c. 743, 
Bat3,) 

§ 36-30. Corporate trustee buying its own stock. — No corporate 
trustee shall purchase for a trust shares of its own stock, or its bonds or other se- 
curities, or the stock, bonds or other securities of an affiliate. (1939, c. 197, s. 7.) 
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§ 36-31. Voting stock.—A trustee owning corporate stock may vote it by 

proxy, but shall be liable for any loss resulting to the beneficiaries from a failure 

to use reasonable care in deciding how to vote the stock and in voting it. (1939, 

C497 paseo) 
Cross References.—As to trustee’s power 

to vote stock, see § 55-69. As to liability as 
stockholder, see § 60-17. 

§ 36-32. Banks holding stock or bonds in name of nominee.—A bank 

holding stock or bonds as fiduciary may hold it in the name of a nominee, without 

mention of the trust in the stock or bonds certificate or stock or bonds registra- 

tion book. Provided, that : 

(1) The trust records and all reports or accounts rendered by the fiduciary 

clearly show the ownership of the stock or bonds by the fiduciary and 

the facts regarding its holdings ; 
(2) The nominee shall not have possession of the stock or bonds certificate 

or access thereto except under the immediate supervision of the 

fiduciary. 

The fiduciary shall personally be liable for any loss to the trust resulting from an 

act of such nominee in connection with such stock or bonds so held. (1939, c. 197, 

s. 9; 1945, c. 292.) 

§ 36-33. Powers attached to office. — Unless it is otherwise provided 

by the trust instrument, or an amendment thereof, or by court order, all powers 

of a trustee shall be attached to the office and shall not be personal. (1939, c. 197, 

Sis10.) 

§ 36-34. Powers exercisable by majority—(a) Unless it is otherwise 

provided by the trust instrument, or an amendment thereof, or by court order, 

any power vested in three or more trustees may be exercised by a majority of 

such trustees; but no trustee who has not joined in exercising a power shall be 

liable to the beneficiaries or to others for the consequences of such exercise, nor 
shall a dissenting trustee be liable for the consequences of an act in which he 
joins at the direction of the majority trustees, if he expressed his dissent in writ- 
ing to any of his cotrustees at or before the time of such joinder. 

(b) Nothing in this section shall excuse a cotrustee from liability for inactivity 
in the administration of the trust nor for failure to attempt to prevent a breach 
Of test. C1930 ne 1O7¢es. Li) 

Cross Reference. — As to right of 
trustee where only a naked trust is cre- 

ated, see § 41-3. 

§ 36-35. Contracts of trustee.—(a) Whenever a trustee shall make a con- 
tract which is within his powers as trustee, or a predecessor trustee shall have 
made such a contract, and a cause of action shall arise thereon, the party in 

whose favor the cause of action has accrued may sue the trustee in his repre- 
sentative capacity, and any judgment rendered in such action in favor of the 
plaintiff shall be collectible (by execution) out of the trust property. In such 
an action the plaintiff need not prove that the trustee could have secured reim- 
bursement from the trust fund if he had paid the plaintiff’s claim. 

(b) No judgment shall be rendered in favor of the plaintiff in such action un- 
less he proves that within thirty days after the beginning of such action, or with- 
in such other time as the court may fix, and more than thirty days prior to ob- 
taining the judgment, he notified each of the beneficiaries known to the trustee 
who then had a present interest, or in the case of a charitable trust the Attorney 
General and any corporation which is a beneficiary or agency in the performance 
of such charitable trust, of the existence and nature of the action. Such notice 
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shall be given by mailing copies thereof in postpaid envelopes addressed to the 
parties to be notified at their last known addresses. The trustee shall furnish the 
plaintiff a list of the parties to be notified, and their addresses, within ten days 
after written demand therefor, and notification of the persons on such list shall 
constitute compliance with the duty placed on the plaintiff by this section. Any 
beneficiary, or in the case of charitable trusts the Attorney General and any cor- 
poration which is a beneficiary or agency in the performance of such charitable 
trust, may intervene in such action and contest the right of the plaintiff to re- 
cover. 

(c) The plaintiff may also hold the trustee who made the contract personally 
liable on such contract, if the contract does not exclude such personal liability. The 
addition of the word “trustee” or the words “as trustee” after the signature of a 
trustee to a contract shall be deemed prima facie evidence of an intent to exclude 
the trustee from personal liability. (1939, c. 197, s. 12.) 

Cross Reference. — As to costs when 
trustee party to action, see § 6-31. 

§ 36-36. Exoneration or reimbursement for torts.—(a) A trustee who 
has incurred personal liability for a tort committed in the administration of the 
trust is entitled to exoneration therefor from the trust property if he has not dis- 
charged the claim, or to be reimbursed therefor out of trust funds if he has paid 
the claim, if 

(1) The tort was a common incident of the kind of business activity in 
which the trustee was properly engaged for the trust or, 

(2) Although the tort was not a common incident of such activity if neither 
the trustee nor any officer or employee of the trustee was guilty ot 
personal fault in incurring the liability. 

(b) If a trustee commits a tort which increases the value of the trust property, 
he shall be entitled to exoneration or reimbursement with respect thereto to the 
extent of such increase in value, even though he would not otherwise be entitled 
to exoneration or reimbursement. 

(c) Nothing in this section shall be construed to change the existing law with 
regard to the liability of trustees of charitable trusts for torts of themselves or 
their employees. (1939, c. 197, s. 13.) 

§ 36-37. Tort liability of trust estate.—(a) Where a trustee or his pre- 
decessor has incurred personal liability for a tort committed in the course of his 
administration, the trustee in his representative capacity may be sued and collec- 
tion had from the trust property, if the court shall determine in such action that 

(1) The tort was a common incident of the kind of business activity in which 
the trustee or his predecessor was properly engaged for the trust; or 

(2) That, although the tort was not a common incident of such activity, 
neither the trustee nor his predecessor, nor any officer or employee of 
the trustee or his predecessor, was guilty of personal fault in incurring 
the liability ; or 

(3) That, although the tort did not fall within subdivision (1) or (2) above, 
it increased the value of the trust property. 

If the tort is within subdivision (1) or (2) above, collection may be had of the 
full amount of damage proved; and if the tort is within subdivision (3) above, 
collection may be had only to the extent of the increase in the value of the 
trust property. 

(b) In an action against the trustee in his representative capacity under this sec- 
tion the plaintiff need not prove that the trustee could have secured reimburse- 
ment from the trust fund if he had paid the plaintiff’s claim. 

(c) No judgment shall be rendered in favor of the plaintiff in such action un- 
less he proves that within thirty days after the beginning of the action, or within 
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such other period as the court may fix and more than thirty days prior to ob- 

taining the judgment, he notified each of the beneficiaries known to the trustees 

who then had a present interest of the existence and nature of the action. Such 

notice shall be given by mailing copies thereof in postpaid envelopes addressed to 

such beneficiaries at their last known addresses. The trustees shall furnish the 

plaintiff a list of such beneficiaries and their addresses, within ten days after 

written demand therefor, and notification of the persons on such list shall con- 

stitute compliance with the duty placed on the plaintiff by this section. Any 

beneficiary may intervene in such action and contest the right of the plaintiff to 

recover. 
(d) The trustee may also be held personally liable for any tort committed by 

him, or by his agents or employees in the course of their employments, subject to 

the rights of exoneration or reimbursement provided in § 36-36. 

(e) Nothing in this section shall be construed to change the existing law with 

regard to the liability of trustees of charitable trusts for torts of themselves or 

their employees. (1939, c. 197, s. 14.) 

§ 36-38. Withdrawals from mingled trust funds.—Where a person 

who is a trustee of two or more trusts has mingled the funds of two or more trusts 

in the same aggregate of cash, or in the same bank or brokerage account or other 

investment, and a withdrawal is made therefrom by the trustee for his own bene- 

fit, or for the benefit of a third person not a beneficiary or creditor of one or 

more of the trusts, or for an unknown purpose, such a withdrawal shall be 

charged first to the amount of cash, credit, or other property of the trustee in 

the mingled fund, if any, and after the exhaustion of the trustee’s cash, credit, 

or other property, then to the several trusts in proportion to their several interests 

in the cash, credit, or other property at the time of the withdrawal. (1939, c. 197, 

s, 15.) 

§ 36-39. Unenforceable oral trust created by deed.—(a) When an in- 

terest in real property is conveyed by deed to a person on a trust which is unen- 

forceable on account of the statute of frauds and the intended trustee or his suc- 

cessor in interest still holds title but refuses to carry out the trust on account of 

the statute of frauds, the intended trustee or his successor in interest, except to 

the extent that the successor in interest is a bona fide purchaser of a legal interest 

in the real property in question, shall be under a duty to convey the interest in 

real property to the settlor or his successor in interest. A court having juris- 

diction may prescribe the conditions upon which the interest shall be conveyed 

to the settlor or his successor in interest. 
(b) Where the intended trustee has transferred part or all of his interest and 

it has come into the hands of a bona fide purchaser, the intended trustee shall 

be liable to the settlor or his successor in interest for the value of the interest 

thus transferred at the time of its transfer, less such offsets as the court may deem 

equitable. (1939, c. 197, s. 16.) 
Editor’s Note—For note on construc- ment between persons in confidential re- 

tive trust created by breach of oral agree- lationship, see 31 N.C.L. Rev. 242 (1953). 

§ 36-40. Power of settlor. — The settlor of any trust affected by this 

article may, by provision in the instrument creating the trust if the trust was 

created by a writing, or by oral statement to the trustee at the time of the creation 

of the trust if the trust was created orally, or by an amendment of the trust if 

the settlor reserved the power to amend the trust, relieve his trustee from any 

or all of the duties, restrictions, and liabilities which would otherwise be imposed 

upon him by this article; or alter or deny to his trustee any or all of the privileges 

and powers conferred upon the trustee by this article; or add duties, restrictions, 

liabilities, privileges, or powers, to those imposed or granted by this article; but 

no act of the settlor shall relieve a trustee from the duties, restrictions, and lia- 

bilities imposed upon him by §§ 36-26, 36-27 and 36-28. (1939, c. 197, s. 17.) 
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§ 36-41. Power of beneficiary.—Any beneficiary of a trust affected by 
this article may, if of full legal capacity and acting upon full information, by 
written instrument delivered to the trustee relieve the trustee as to such bene- 
ficiary from any or all of the duties, restrictions, and liabilities which would other- 
wise be imposed on the trustee by this article, except as to the duties, restrictions, 
and liabilities imposed by §§ 36-26, 36-27 and 36-28. Any such beneficiary may 
release the trustee from liability to such beneficiary for past violations of any of 
the provisions of this article. (1939, c. 197, s. 18.) 

Applied in Keesler v. North Carolina 
Nat'l’ Bank; 256.N.C,; 12; :122) S:E.2d' ‘807 
(1961). 

§ 36-42. Power of the court.—A court of competent jurisdiction may, for 
cause shown and upon notice to the beneficiaries, relieve a trustee from any or 
all of the duties and restrictions which would otherwise be placed upon him by 
this article, or wholly or partly excuse a trustee who has acted honestly and rea- 
sonably from liability for violations of the provisions of this article. (1939, c. 
19748: 19)) 

§ 36-43. Liabilities for violations of article.—If a trustee violates any 
of the provisions of this article, he may be removed and denied compensation in 
whole or in part; and any beneficiary, cotrustee, or successor trustee may treat 
the violation as a breach of trust. (1939, c. 197, s. 20.) 

§ 36-44. Uniformity of interpretation.—This article shall be so in- 
terpreted and construed as to effectuate its general purpose to make uniform the 
law of those states which enact it. (1939, c. 197, s. 21.) 

§ 36-45. Short title.—This article may be cited as the Uniform Trusts 
act. (1939, c.197, s, 22:) 

§ 36-46. Time of taking effect.—This article shall take effect the first 
day of July, one thousand nine hundred and thirty-nine and shall apply in the 
construction of and operation under 

(1) All agreements containing trust provisions entered into subsequent to 
March fifteenth, one thousand nine hundred and forty-one; 

(2) All wills made by testators who shall die subsequent to March fifteenth, 
one thousand nine hundred and forty-one; and 

(3) All other wills and trust agreements and trust relations insofar as such 
terms do not impair the obligation of contract or deprive persons of 
property without due process of law under the Constitution of the 
State of North Carolina or of the United States of America. (1939, c. 

197, s. 25; 1941, c. 269.) 
Editor’s Note. — For comment on the 

1941 amendment, see 19 N.C.L. Rev. 544. 

ARTICLE 6. 

Uniform Common Trust Fund Act. 

§ 36-47. Establishment of common trust funds.—Any bank or trust 
company qualified to act as fiduciary in this State may establish one or more com- 
mon trust funds for the purpose of furnishing investments to itself as fiduciary, 
or to itself and another or others, as cofiduciaries; and may, as such fiduciary or 
cofiduciary, invest funds which it lawfully holds for investment in interests in such 
common trust fund or funds, if such investment is not prohibited by the instrument, 
judgment, decree, or order creating such fiduciary relationship or by an amendment 
thereof, and if, in the case of cofiduciaries, the bank or trust company procures 
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the consent of its cofiduciary or cofiduciaries to such investment. (1939, c. 200, 

sels) 
Editor’s Note. — For comment on this 

article, see 17 N.C.L. Rev. 394. 

§ 36-48. Court accountings.—Unless ordered by a court of competent 

jurisdiction the bank or trust company operating such common trust fund or funds 

shall not be required to render a court accounting with regard to such fund or 

funds; but it may, by application to the superior court, secure approval of such 

an accounting on such conditions as the court may establish. This section shall 

not affect the duties of the trustees of the participating trusts under the common 

trusts fund to render accounts of their several trusts. (1939, c. 200, s. Zan 

§ 36-49. Supervision by State Banking Commission.—All common 

trust funds established under the provisions of this article shall be subject to the 

rules and regulations of the State Banking Commission. (1939, c. 200, s. 3.) 

§ 36-50. Uniformity of interpretation.—This article shall be so in- 

terpreted and construed as to effectuate its general purpose to make uniform the 

law of those states which enact it. (1939, c. 200, s. 4.) 

§ 36-51. Short title.—This article may be cited as the Uniform Common 

Trust Fund Act. (1939, c. 200, s. 5.) 

§ 36-52. Time of taking effect.—This article shall be in full force and 

effect on and after July first, one thousand nine hundred thirty-nine and shall ap- 

ply to fiduciary relationships then in existence or thereafter established. (1939, c. 

200, s. 8.) 

ARTICLE 7, 

Life Insurance Trusts. 

§ 36-53. Interest of trustee as beneficiary of policy sufficient to 

support inter vivos trust.—The interest of a trustee as the beneficiary of a 

life insurance policy is a sufficient property interest or res to support the creation 

of an inter vivos trust notwithstanding the fact that the insured or any other 

person or persons reserves or has the right or power to exercise any one or more 

of the following rights or powers: 

(1) To change the beneficiary, 
(2) To surrender the policy and receive the cash surrender value, 

(3) To borrow from the insurance company issuing the said policy or else- 

where using the said policy as collateral security, 

(4) To assign the said policy, or 

(5) To exercise any other right in connection with the said policy commonly 

known as an incident of ownership thereof. (1957, c. 1444, s. 1.) 

Editor’s Note. — For comment on this 
section, see 36 N.C.L. Rev. 59 (1957). 

§ 36-54. Applicability and construction of article.—Section 36-53 

shall be applicable to all life insurance trusts whether created before or after the 

effective date of this article; provided, however that this article shall not apply to 

pending litigation. The enactment of this article shall not be construed as a 

legislative determination that the provisions of § 36-53 are different from the law 

in effect on the date of its enactment. (1957, c. 1444, s. 2.) 

Editor’s Note.—This article was enacted 
and became effective on June 12, 1957. 
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ARTICLE 8. 

Mutual Trust Investment Companies. 

§ 36-55. Short title.—This article may be cited as the “Mutual Trust In- 
vestment Company Act.” (1961, c. 964, s. 7.) 

§ 36-56. Definition.—As used in this article, the term “mutual trust in- 
vestment company” means a corporation which is: 

(1) An investment company as defined by an Act of Congress entitled “In- 
vestment Company Act of 1940” approved August 22, 1940, as 
amended. 

(2) Incorporated in compliance with the provisions of this article to con- 
stitute a medium for the common investment of trust funds held in a 
fiduciary capacity, either alone or with one or more cofiduciaries, by 
state banks with trust powers, trust companies and national banks 
with trust powers which are located in this State. (1961, c. 964, s. 1.) 

§ 36-57. Authority to incorporate.—Any five or more state banks with 
trust powers, trust companies and national banks with trust powers located in 
this State, are authorized, subject to the approval of the Commissioner of Banks 
and subject to such regulations as he may from time to time prescribe, to cause 
a mutual trust investment company to be organized and incorporated. (1961, c. 
964, s. 2.) 

§ 36-58. Application of general corporation law; articles of incor- 
poration.—Such a mutual trust investment company shall be incorporated un- 
der and be subject to the general corporation laws of this State except as herein 
otherwise provided. The incorporators subscribing and acknowledging the ar- 
ticles of incorporation shall consist of five or more persons who are officers or 
directors of the banks and trust companies causing such mutual trust investment 
company to be incorporated, and the articles of incorporation shall set forth, in 
addition to the facts specified in the general corporation laws, the name of each 
bank and trust company causing such corporation to be incorporated and the 
amount of stock subscribed for by each. (1961, c. 964, s. 3.) 

§ 36-59. Corporate requirements and restrictions.—(a) The stock 
of a mutual trust investment company shall be owned only by state banks with 
trust powers, trust companies and national banks with trust powers located in 
this State, acting as fiduciaries, and their individual cofiduciaries, if any, but 
may be registered in the name of their nominee or nominees. 

(b) A mutual trust investment company shall have not less than five directors. 
Such directors need not be stockholders but shall be officers or directors of banks 
or trust companies which are stockholders. 

(c) A mutual trust investment company shall make no investment of its as- 

sets in: 
(1) Shares of stock of any one corporation which would cause the total 

number of such shares held by the mutual trust investment company 
to exceed 10% of the number of such shares outstanding. 

(2) Stock of any bank or trust company authorized to do business in North 

Carolina. 

(d) A mutual trust investment company may acquire, purchase or redeem 

its own stock and may, by means of contract, or of its bylaws, bind itself to ac- 

quire, purchase or redeem its own stock, but it shall not vote shares of its own 

stock held by it in any manner. 
(e) A mutual trust investment company shall not be responsible for ascertain- 

ing the investment powers of any fiduciary who may purchase its stock and shall 

not be liable for accepting funds from a fiduciary in violation of the restrictions 
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of the will, trust indenture or other instrument under which‘such fiduciary is act- 
ing in the absence of actual knowledge of such violation, and shall be accountable 
only to the Commissioner of Banks and the fiduciaries who are the owners of its 
stock. 

(f) Nothing in this article shall be construed or operate so as to relieve any 
fiduciary from his responsibility under the will, trust indenture or other instru- 
ment under which such fiduciary is acting or from any obligation, responsibility 
or liability imposed by law upon such fiduciary. 

(g) Investment policy of a mutual trust investment company shall be fixed by 
its board of directors. The board of directors shall be responsible for the execu- 
tion of policies fixed by it, but shall have the power to employ managers, officers 
and other personnel necessary for the orderly and efficient operation of the com- 
pany. No investment shall be made except by vote of a majority of the directors 
at a meeting at which a majority of the directors are present and voting. (1961, 
c. 964, s. 4.) 

§ 36-60. Purchase of stock by fiduciaries; authority and restric- 
tions.—(a) State banks with trust powers, trust companies and national banks 
with trust powers located in this State, acting in a fiduciary capacity either alone 
or with one or more individual cofiduciaries, may, if exercising the care of a 
prudent investor and with the consent of such individual cofiduciary or cofidu- 
ciaries, if any, invest and reinvest funds held in such fiduciary capacity in the 
shares of stock of a mutual trust investment company complying with the re- 
quirements of this article except where the will, trust indenture or other instru- 
ment under which such fiduciary is acting prohibits such investment; provided, 
however, that no funds or property of any estate, trust or fund shall be invested 
in the stock of a mutual trust investment company in an amount which would 
result in such estate, trust or fund having a total investment therein in excess of 
the lesser of the following: 

(1) The maximum amount or percentage that might be invested by such es- 
tate, trust or fund, under regulations of the Federal Reserve Board 
in effect at the time of such investment, in a common trust fund having 
total assets equal to the total assets of the mutual trust investment 
company, as increased by the proposed investment. 

(2) Ten percent of the assets of the mutual trust investment company as 
increased by the proposed investment. 

(b) No funds of any estate, trust or fund shall be invested in the stock of a 

mutual trust investment company in an amount which would result in any bank 
or trust company having an aggregate holding in excess of twenty-five percent 

of the total issued and outstanding stock of such mutual trust investment com- 
pany as increased by the amount of the proposed investment. In the event that 
by reason of reduction of the holdings of stock by other banks or trust compa- 
nies, mergers of banks or trust companies, or for other reasons the aggregate 
holding of stock in the mutual trust investment company by any bank or trust 
company shall become greater than twenty-five percent of the total issued and 
outstanding stock, such bank or trust company may retain the stock then held by 
it but may not make further investments in such stock until its aggregate hold- 
ings have become less than such twenty-five percent. 

(c) A mutual trust investment company shall be permitted to rely on the writ- 
ten statement of any bank or trust company purchasing its stock, that the pur- 
chase complies with the foregoing requirements. (1961, c. 964, s. 5.) 

§ 36-61. Powers of Commissioner of Banks.—(a) The Commissioner 
of Banks shall have authority to adopt and issue reasonable and uniform rules 
and regulations to govern the conduct and management of all mutual trust in- 
vestment companies formed pursuant to this article and to prescribe, among 
other things: 
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(1) The records and accounts to be kept by the mutual trust investment 
company. 

(2) The methods and standards to be employed in establishing the value of 
the shares of stock in the mutual trust investment company and of 
its assets. 

(3) The procedure to be followed in the sale and redemption of its stock. 

(b) The Commissioner of Banks shall at least once in each calendar year, and 
whenever he deems it necessary or expedient, examine every such mutual trust 
investment company. On every such examination of a mutual trust investment 
company the Commissioner of Banks shall make inquiry as to its financial condi- 
tion, the policies of its management, whether it is complying with the laws of 
this State and such other matters as the Commissioner of Banks may prescribe. 
The reasonable expenses of each examination of a mutual trust investment com- 
pany pursuant to this section shall be borne and paid for by such company. 

(c) In the enforcement of this article and the fulfillment of his responsibilities 
hereunder, the Commissioner of Banks shall have the same powers and authorities 
over and with respect to mutual trust investment companies and their directors, 
officers and employees, including the power to compel the attendance of witnesses 
and the production of books, rocords, documents and testimony, the power to re- 
quire the submission to him of reports and information in such form and at such 
times as he may prescribe, the power to direct the discontinuation of any practice 
which he may consider illegal, unauthorized or unsafe, and all other powers and 
authorities, whether or not specifically mentioned herein, as given the Commis- 
sioner of Banks by the laws of this State with respect to banks and trust companies, 
in the same manner and with like effect as if mutual trust investment companies 
were expressly named therein. (1961, c. 964, s. 6.) 
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Chapter 37. 

Uniform Principal and Income Act. 

Sec. Sec. 
37-1. Definitions. 37-8. Principal comprising animals. 
37-2. Application of chapter; powers of 37-9. Disposition of natural resources. 

settlor. 37-10. Principal subject to depletion. 
37-3. Income and principal; disposition. 37-11. Unproductive estate. 
37-4. Apportionment of income. 37-12. Expenses; trust estates. 
37-5. Corporate dividends and share rights. 37-13. Expenses; nontrust estates. 
37-6. Premium and discount bonds. 37-14. Uniformity of interpretation. 
37-7. Principal used in business. 37-15. Short title. 

§ 37-1. Definitions.—‘“Income” as used in this chapter means the return de- 
rived from principal ; 

“Principal” as used in this chapter means any realty or personalty which has 
been so set aside or limited by the owner thereof or a person thereto empowered 
that it and any substitutions for it are eventually to be conveyed, delivered or paid 
to a person, while the return therefrom or use thereof or any part of such return 
or use is in the meantime to be taken or received by or held for accumulation for 
the same or another person ; 

“Remainderman” as used in this chapter means the person ultimately entitled 
to the principal, whether named or designated by the terms of the transaction by 
which the principal was established or determined by operation of law ; 

“Tenant” as used in this chapter means the person to whom income is presently 
or currently payable, or for whom it is accumulated or who is entitled to the bene- 
ficial use of the principal presently and for a time prior to its distribution ; 

“Trustee” as used in this chapter includes the original trustee of any trust to 
which the principal may be subject and also any succeeding or added trustee. 
(1937, c. 190, s. 1.) 

§ 37-2. Application of chapter; powers of settlor. — This chapter 
shall govern the ascertainment of income and principal, and the apportionment of 
receipts and expenses between tenants and remaindermen, in all cases where a 
principal has been established with, or, unless otherwise stated hereinafter, with- 
out the interposition of a trust; except that in the establishment of the principal 
provision may be made touching all matters covered by this chapter, and the per- 
son establishing the principal may himself direct the manner of ascertainment of 
income and principal and the apportionment of receipts and expenses or grant 
discretion to the trustee or other person to do so, and such provision and direc- 
tion, where not otherwise contrary to law, shall control notwithstanding this chap- 
ter. (1937, c. 190, s. 2.) 

§ 37-3. Income and principal; disposition. — (a) All receipts of money 
or other property paid or delivered as rent of realty or hire of personalty or divi- 
dends on corporate shares payable other than in shares of the corporation itself, 
or interest on money loaned, or interest on or the rental or use value of property 
wrongfully withheld or tortiously damaged, or otherwise in return for the use of 
principal, shall be deemed income unless otherwise expressly provided in this chap- 
ter. 

(b) All receipts of money or other property paid or delivered as the considera- 
tion for the sale or other transfer, not a leasing or letting, or property forming a 
part of the principal, or as a repayment of loans, or in liquidation of the assets of 
a corporation, or as the proceeds of property taken 'on eminent domain proceed- 
ings where separate awards to tenant and remainderman are not made, or as pro- 
ceeds of insurance upon property forming a part of the principal except where 
such insurance has been issued for the benefit of either tenant or remainderman 
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alone, or otherwise as a refund or replacement or change in form of principal, 
shall be deemed principal unless otherwise expressly provided in this chapter. 
Any profit or loss resulting upon any change in form of principal shall inure to 
or fall upon principai. 

(c) All income after payment of expenses properly chargeable to it shall be 
paid and delivered to the tenant or retained by him if already in his possession 
or held for accumulation where legally so directed by the terms of the transac- 
tion by which the principal was established, while the principal shall be held for 
ultimate distribution as determined by the terms of the transaction by which it 
was established or by law. (1937, c. 190, s. 3.) 

Rent of realty is income. Wells v. Plant- 
ers Nat’l Bank & Trust Co., 265 N.C. 98, 
143 S.E.2d 217 (1965). 
And such income is to be distributed to 

the person entitled after payment of ex- 
Penses properly chargeable to it. Wells v. 
Planters Nat’l Bank & Trust Co., 265 
N.C. 98, 143 S.E.2d 217 (1965). 

§ 37-4. Apportionment of income. — Whenever a tenant shall have the 
right to income from periodic payments, which shall include rent, interest on loans 
and annuities, but shall not include dividends on corporate shares, and such right 
shall cease and determine by death or in any other manner at a time other than 
the date when such periodic payments should be paid, he or his personal represen- 
tative shall be entitled to that portion of any such income next payable which 
amounts to the same percentage thereof as the time elapsed from the last due date 
of such periodic payments to and including the day of the determination of his 
right is of the total period during which such income would normally accrue. The 
remaining income shall be paid to the person next entitled to income by the terms 
of the transaction by which the principal was established. But no action shall be 
brought by the trustee or tenant to recover such apportioned income or any por- 
tion thereof until after the day on which it would have become due to the tenant 
but for the determination of the right of the tenant entitled thereto. The provi- 
sions of this section shall apply whether an ultimate remainderman is specifically 
named or not. Likewise when the right of the first, tenant accrues at a time other 
than the payment dates of such periodic payments, he shall only receive that por- 
tion of such income which amounts to the same percentage thereof as the time 
during which he has been so entitled is of the total period during which such in- 
come would normally accrue; the balance shall be a part of the principal. (1937, 
c. 190, s. 4.) 

Cross Reference.—As to apportionment Where the rents reserved were % of the 
in the case of renting real estate, see § 42-5 
erosed. 

Effect of Section.—This section makes 
the rule of § 42-6 applicable to the income 
from trusts. Wells v. Planters Nat'l Bank 
& Trust Co., 265 N.C. 98, 143 S.E.2d 217 
(1965). 

This section brings the administration 
of trusts in harmony with the apportion- 
ment principles of both §§ 42-6 and 42-7. 
Wells v. Planters Natl Bank & Trust 
Co., 265 N.C. 98, 143 S.E.2d 217 (1965). 

Rents Payable from Crop Proceeds on 
Sale Days Are “Periodic Payments.” — 

sale price of the tobacco crops and were 
to be paid “at the warehouse” on the days 
the tenants sold tobacco, these sale days 
could not be designated in the lease; but 
they were no less “fixed periods” within 
the meaning of § 42-6, and “periodic pay- 
ments” within the meaning of this section. 
Wells v. Planters Nat’! Bank & Trust Co., 
265 N.C. 98, 143 S.E.2d 217 (1965). 

Section Held Applicable to Rent Paid 
in Advance.—See Wells v. Planters Nat’l 
Bank & Trust Co., 265 N.C. 98, 143 S.E.2d 
217 (1965). 

§ 37-5. Corporate dividends and share rights. — (a) All dividends on 
shares of a corporation forming a part of the principal which are payable in the 
shares of the corporation shall be deemed principal. Subject to the provisions of 
this section, all dividends payable otherwise than in the shares of the corporation 
itself, including ordinary and extraordinary dividends and dividends payable in 
shares or other securities or obligations of corporations, other than the declaring 
corporation, shall be deemed income. Where the trustee shall have the option of 
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receiving a dividend, either in cash or in the shares of the declaring corporation, it 

shall be considered as a cash dividend and deemed income, irrespective of the 

choice made by the trustee. 
(b) All rights to subscribe to the shares or other securities or obligations of a 

corporation accruing on account of the ownership of shares or other securities in 

such corporation, and the proceeds of any sale of such rights, shall be deemed 

principal. All rights to subscribe to the shares or other securities or obligations 

of a corporation accruing on account of the ownership of shares or other securities 

in another corporation, and the proceeds of any sale of such rights, shall be deemed 

income. 
(c) Where the assets of a corporation are liquidated, amounts paid upon cor- 

porate shares as cash dividends declared before such liquidation occurred or as ar- 

rears of preferred or guaranteed dividends shall be deemed income; all other 

amounts paid upon corporate shares on disbursements of the corporate assets to 

the stockholders shall be deemed principal. All disbursements of corporate assets 

to the stockholders, whenever made, which are designated by the corporation as a 

return of capital or division of corporate property shall be deemed principal. 

(d) Where a corporation succeeds another by merger, consolidation or reorgani- 

zation or otherwise acquires its assets, and the corporate shares of the succeeding 

corporation are issued to the shareholders of the original corporation in like pro- 

portion to, or in substitution for, their shares of the original corporation, the two 

corporations shall be considered a single corporation in applying the provisions of 

this section. But two corporations shall not be considered a single corporation 

under this section merely because one owns corporate shares of or otherwise con- 

trols or directs the other. 
(e) Distributions made from ordinary income by a regulated investment com- 

pany shall be deemed income. All distributions made by such a company from 

capital gains, whether in the form of cash or an option to take new stock or cash 

or an option to purchase additional shares, shall be deemed principal. 

(f) In applying this section the date when a dividend accrues to the person who 

is entitled to it shall be held to be the date specified by the corporation as the one 

on which the stockholders entitled thereto are determined, or in default thereof the 

date of declaration of the dividend. (1937, c. 190, s. 5; 1965, c. 629.) 

Editor’s Note——The 1965 amendment in- this section, apply to trusts created and to 

serted present subsection (e). wills of persons dying after the ratification 

Chapter 1188, Session Laws 1965, makes of c. 629. 

c. 629, Session Laws 1965, which amended © 

§ 37-6. Premium and discount bonds.—Where any part of the principal 

consists of bonds or other obligations for the payment of money, they shall be 

deemed principal at their inventory value or in default thereof at their market 

value at the time the principal was established, or at their cost where purchased 

later, regardless of their par or maturity value; and upon their respective ma- 

turities or upon their sale any loss or gain realized thereon shall fall upon or inure 

to the principal. (1937, c. 190, s. 6.) 

§ 37-7. Principal used in business.—(a) Whenever a trustee or a tenant 

is authorized by the terms of the transaction by which the principal was estab- 

lished, or by law, to use any part of the principal in the continuance of a business 

which the original owner of the property comprising the principal had been carry- 

ing on, the net profits of such business attributable to such principal shall be 

deemed income. 

(b) Where such business consists of buying and selling property, the net profits 

for any period shall be ascertained by deducting from the gross returns during 

and the inventory value of the property at the end of such period, the expenses 

during and the inventory value of the property at the beginning of such period. 

(c) Where such business does not consist of buying and selling property, the 
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net income shall be computed in accordance with the customary practice of such 
business, but not in such way as to decrease the principal. 

(d) Any increase in the value of the principal used in such business shall be 
deemed principal, and all losses in any one calendar year, after the income from 
such a for that year has been exhausted, shall fall upon principal. (1937, 
P1900 S.37e) 

§ 37-8. Principal comprising animals.—Where any part of the principal 
consists of animals employed in business, the provisions of § 37-7 shall apply; and 
in other cases where the animals are held as a part of the principal, partly or 
wholly because of the offspring or increase which they are expected to produce, 
all offspring or increase shall be deemed principal to the extent necessary to main- 
tain the original number of such animals and the remainder shall be deemed in- 
come; and in all other cases such offspring or increase shall be deemed income. 
(1937, c. 190, s. 8.) 

§ 37-9. Disposition of natural resources.—Where any part of the prin- 
cipal consists of property in lands from which may be taken timber, minerals, 
oils, gas or other natural resources, and the trustee or tenant is authorized by 
jaw or by the terms of the transaction by which the principal was established to 
sell, lease or otherwise develop such natural resources, and no provision is made 
for the disposition of the net proceeds thereof after the payment of expenses and 
carrying charges on such property, such proceeds, if received as rent on a lease, 
shall be deemed income, but if received as consideration, whether as royalties or 
otherwise, for the permanent severance of such natural resources from the lands, 
shall be deemed principal to be invested to produce income. Nothing in this sec- 
tion shall be construed to abrogate or extend any right which may otherwise have 
accrued by law to a tenant to develop or work such natural resources for his own 
benefit. (1937, c. 190, s. 9.) 

§ 37-10. Principal subject to depletion. — Where any part of the prin- 
cipal consists of property subject to depletion, such as leaseholds, patents, copy- 
rights and royalty rights, and the trustee or tenant in possession is not under a 
duty to change the form of the investment of the principal, the full amount of 
rents, royalties or return from the property shall be income to the tenant; but 
where the trustee or tenant is under a duty, arising either by law or by the terms 
of the transaction by which the principal was established, to change the form of 
the investment, either at once or as soon as it may be done without loss, then the 
return from such property not in excess of five per centum per annum of its fair 
inventory value, or in default thereof its market value at the time the principal was 
established, or at its cost where purchased later, shall be deemed income and the 
remainder principal. (1937, c. 190, s. 10.) 

§ 37-11. Unproductive estate.—(a) Where any part of a principal in 
the possession of a trustee consists of realty or personalty which for more than 
a year, and until disposed of as hereinafter stated, has not produced an average 
net income of at least one per centum per annum of its fair inventory value, or 
in default thereof its market value at the time the principal was established, or 
of its cost where purchased later, and the trustee is under a duty to change the 
form of the investment as soon as it may be done without sacrifice of value and 
such change is delayed, but is made before the principal is finally distributed, then 
the tenant, or in case of his death his personal representative, shall be entitled to 
share in the net proceeds received from the property as delayed income to the 
extent hereinafter stated. 

(b) Such income shall be the difference between the net proceeds received from 
the property and the amount which, had it been placed at simple interest at the 
rate of five per centum per annum for the period during which the change was 
delayed, would have produced the net proceeds at the time of change, but in no 
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event shall such income be more than the amount by which the net proceeds ex- 

ceed the fair inventory value of the property or in default thereof its market value 

at the time the principal was established or its cost where purchased later. The 

net proceeds shall consist of the gross proceeds received from the property, less 

any expenses incurred in disposing of it and less all carrying charges which have 

been paid out of principal during the period while it has been unproductive. 

(c) The change shall be taken to have been delayed from the time when the 

duty to make it first arose, which shall be presumed, in the absence of evidence 

to the contrary, to be one year after the trustee first received the property if then 

unproductive, otherwise one year after it became unproductive. 

(d) If the tenant has received any income from the property or has had any 

beneficial use thereof during the period while the change has been delayed, his 

share of the delayed income shall be reduced by the amount of such income re- 

ceived or the value of the use had. 
(e) In the case of successive tenants the delayed income shall be divided among 

them or their representatives according to the length of the period for which each 
was entitled to income. (1937, c. 190, s. 11.) 

§ 37-12. Expenses; trust estates.—(a) All ordinary expenses incurred 

jn connection with the trust estate or with its administration and management, in- 

cluding regularly recurring taxes assessed against any portion of the principal, 

water rates, premiums on insurance taken upon the estates of both tenant and re- 

mainderman, interest on mortgages on the principal, ordinary repairs, trustees’ 

compensation except commissions computed on principal, compensation of assis- 

tants, and court costs and attorneys’ and other fees on regular accountings, shall be 

paid out of income. But such expenses where incurred in disposing of, or as 

carrying charges on, unproductive estate as defined in § 37-11, shall be paid out 
of principal, subject to the provisions of subsection (b) of § 37-11. 

(b) All other expenses, including trustee’s commissions computed upon prin- 

cipal, cost of investing or reinvesting principal, attorneys’ fees and other costs 

incurred in maintaining or defending any action to protect the trust or the prop- 

erty or assure the title thereof, unless due to the fault or cause of the tenant, and 

cost of, or assessments for, improvements to property forming part of the prin- 

cipal, shall be paid out of principal. Any tax levied by any authority, federal, 

state or foreign, upon profit or gain defined as principal under the terms of sub- 
section (b) of § 37-3 shall be paid out of principal, notwithstanding said tax may 
be denominated a tax upon income by the taxing authority. 

(c) Expenses paid out of income according to subsection (a) which represent 

regularly recurring charges shall be considered to have accrued from day to day, 
and shail be apportioned on that basis whenever the right of the tenant begins or 

ends at some date other than the payment date of the expenses. Where the ex- 

penses to be paid out of income are of unusual amount, the trustee may distribute 

them throughout an entire year or part thereof, or throughout a series of years. 

After such distribution, where the right of the tenant ends during the period, the 

expenses shall be apportioned between tenant and remainderman on the basis of 

such distribution. 
(d) Where the costs of, or special taxes or assessments for, an improvement 

representing an addition of value to property held by the trustee as part of prin- 

cipal are paid out of principal, as provided in subsection (b), the trustee shall re- 

serve out of income and add to the principal each year a sum equal to the cost of 

the improvement divided by the number of years of the reasonably expected dura- 
tion of the improvement. (1937, c. 190, s. 12.) 

Cross Reference.—See note to § 37-4. sale of the crop and are properly appor- 
The trustee’s expenses in raising a crop. tioned. Wells v. Planters Nat'l Bank & 

(labor and supplies) are properly charge- Trust Co., 265 N.C. 98, 143 S.E.2d 217 
able against the income derived from the (1965). 
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Expenses will be apportioned in the Trust Co. 265 N.C. 98, 143 S.E.2d 217 
same percentages as the apportionment of (1965). 
the rents. Wells v. Planters Nat’l Bank & 

§ 37-13. Expenses; nontrust estates.—(a) The provisions of § 37-12, 
so far as applicable and excepting those dealing with costs of, or special taxes, or 
assessments for, improvements to property, shall govern the apportionment of ex- 
penses between tenants and remaindermen where no trust has been created, sub- 
ject, however, to any legal agreement of the parties or any specific direction of 
the taxing or other statutes; but where either tenant or remainderman has in- 

' curred an expense for the benefit of his own estate, and without the consent or 
agreement of the other, he shall pay such expense in full. 

(b) Subject to the exceptions stated in subsection (a) the cost of, or specia! 
taxes or assessments for, an improvement representing an addition of value to 
property forming part of the principal shall be paid by the tenant, where such im- 
provement cannot reasonably be expected to outlast the estate of the tenant. In 
all other cases a portion thereof only shall be paid by the tenant, while the re- 
mainder shall be paid by the remainderman. Such portion shall be ascertained by 
taking that percentage of the total which is found by dividing the present value 
of the tenant’s estate by the present value of an estate of the same form as that 
of the tenant, except that it is limited for a period corresponding to the reasonably 
expected duration of the improvement. The computation of present values of the 
estates shall be made on the expectancy basis set forth in the “American Ex- 
perience Tables of Mortality,” and no other evidence of duration or expectancy 
shall be considered. (1937, c. 190, s. 13.) 

§ 37-14. Uniformity of interpretation.—This chapter shall be so inter- 
preted and construed as to effectuate its general purpose to make uniform the 
law of those states which enact it. (1937, c. 190, s. 14.) 

§ 37-15. Short title.—This chapter may be cited as the Uniform Principal 
and Income Act. (1937, c. 190, s. 15.) 

BAGH. Cis SPA 



é 

} ' 
: mat Nie 

1 ' et 

4 : 
;' , 

‘i i, oe 

waenine . os i athe. ae a 
».\e ) a ae TE dig, SF: 9. ary 

i me harp “1792 gy We rc ey: 

oi, PMR uy \cn he 2. leet Lan ve 

oa, Ve yin ray ih Lai ey } tubs Pha FT Lives 
iat ‘ye agi Mi me ot Ries i! x y ny i m Buy AWE Hie 

‘a : 1s c Seaham +i" gag iae: a ¥ 

yo ad (Ti eae? Lu ts wr wea, He 
Wir cl isi HX wes fu Ta) ie Lae 

> ¢ i: al hacer, yi Lil » a, ne Wt tee anh te Peg ' 

i. aft Ves TAD piate Yaa ee Wives Ore orrecry: 
b F tiny? ; iY elo ie pis fa erie tere Ne 

aie ee vole CP rn . a cece ait yt Liege 
; ‘ shila: if. eal fortiht ely fesinl ‘yf a, cae “a we ’ 

' 
i ¥ J * iV 

Tee 4 zit Oe wie ES 4) erate ae y Ps 
iw H ; py yf tye rT ty } ‘uy i a oes " re Mt 

’ vl eT a i PMY ba oe r i “oe v of Ly - 7 - ‘ ’ i ie ik igi 4 J f y ryvas Gal a es 

' : 4 . & ' x14 

s p . 4 . L% 4 =) ‘i i rh ‘> es %, 2 srisaniattc ie 

mrt tee et 
ong ut Oat One oe’ get a ip a ete 

: : ; } ' yoo eh a F ; f if ; ae ofthe 

y i I - wid ie g at 

fy h ; | rt 

\ 7 £4 ‘ 7 be 

-_ T ak’ - Tae ane 

oe RM lay ‘ io Lamy oe o2 

DP ‘ ; aera Tr =o 

i t “vatt uv bi LU 
| 7] ¥ 

i mv egy We oe lies 1 ‘ial | hy mis 

4 } She? 's Chart Wei One e gh as) j 

i rie eb ise Git. aoe! Or ale By ai a a? ‘ - j 
: whe iy tow eagee 71 aa Ph a 4 Pen 

i tw y dae coat MT co ae yn ‘. yet ot 

7 ai 
i ’ el psy jeu ¢ nh cnc » Pdi ate: 
4) , : rrp pn GAS, 0 ri: abe? ‘OM Tig, ties 

ast * xh ie wid | Sishy At 3 tact & 

te "- 

ay" 
3 - 

oe ha ate > icin: eae daar: 

WY i if oT 

o wae 
: ee 

Me ete) “ 

{¢ ee ra 
. : eo 



Division VIII. Real and Personal Property. 
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Chapter 38. 

Boundaries. 

Sec. 
38-1. Special proceeding to establish. 
38-2. Occupation sufficient ownership. 

Sec. 
38-3. Procedure. 
38-4. Surveys in disputed boundaries. 

§ 88-1. Special proceeding to establish. — The owner of land, any of 

whose boundary lines are in dispute, may establish any of such lines by special 
proceedings in the superior court of the county in which the land or any part 
thereof is situated. (1893, c. 22; Rev., s. 325; C.S., s. 361.) 

Cross Reference.—As to special proceed- 
ings generally, see § 1-393 et seq. 

Strict Observance of Statutes Required. 
—As under prior statutes relating to pro- 
cessioning proceedings, a strict observance 
of statutory provisions in all material re- 
spects is required. Pruden v. Keemer, 262 
N.C. 212, 136 S.E.2d 604 (1964). 

Purpose of Processioning. — The pri- 
mary object of this section and the fol- 
lowing sections of this chapter is to facili- 

tate the speedy determination of disputed 

boundaries between adjoining landowners 
who do not contest each other’s title to 
their respective tracts. Parker v. Taylor, 
133 N.C. 103, 45 S.E. 473 (1903). 

The sole purpose of a processioning pro- 

ceeding is to establish the true location of 
disputed boundary lines. Pruden v. Keemer, 
262 N.C. 212, 136 S.E.2d 604 (1964). 

Title to the land is not in issue unless 
so made by the pleadings, Cole v. Sea- 
well, 152 N.C. 349, 67 S.E. 753 (1910); 
but when title is placed in issue by the de- 
fendant’s denial of the plaintiff's owner- 
ship, then, by § 1-399, the pending special 
proceedings are converted into a civil ac- 
tion to quiet title, and the court will try 
all the issues in controversy connected 

therewith. Woody v. Fountain, 143 N.C. 
67, 55 S.E. 425 (1906). See Roberts v. 
Sawyer, 229 N.C. 279, 49 S.E.2d 468 (1948); 
Nesbitt v. Fairview Farms, Inc., 239 N.C. 
481, 80 S.E.2d 472 (1954). 

Title or ownership is not directly put in 
issue in a processioning proceeding. Pru- 
den v. Keemer, 262 N.C. 212, 136 S.E.2d 
604 (1964). 

Consent of Both Owners Not Required. 
—Until the passage of this section the 
consent of both adjoining landowners was 

necessary in order to have the dispute as to 
the bounds of their respective estates 

judicially determined. Under the present 
law either of the adjoining proprietors as 
a matter of right is entitled to have the 
land processioned, without the other’s con- 
sent, and, where there has been an appeal, 
to have all the controverted matters 

settled by the jury under the guidance of 
the court. Green v. Williams, 144 N.C. 60, 
58 S.E. 549 (1907). 
A special proceeding under this chapter 

may be instituted by an owner of land 
whose boundary lines are in dispute. Pru- 
den v. Keemer, 262 N.C. 212, 136 S.E.2d 
604 (1964). 

Dispute as to Boundary Necessary.—To 

sustain an action to establish the true 
dividing line between adjoining owners of 
land, a dispute as to the location of the 
line must be shown or the case on appeal 
will be dismissed in the Supreme Court. 
Wood v. Hughes, 195 N.C. 185, 141 S.E. 
569 (1928). 

Only disputed boundary lines are the 

subject of processioning proceedings. Pru- 
den v. Keemer, 262 N.C. 212, 136 S.E.2d 
604 (1964). 
Where the petition in processioning 

proceedings does not allege what bound- 
ary is in dispute between petitioners and 

respondents, and, while containing a legal 

description of the lands claimed by peti- 
tioners, fails to locate any lines as claimed 
by petitioners on the earth’s surface, the 
petition is fatally defective and insuffi- 
cient to confer jurisdiction on the court. 
Pruden v. Keemer, 262 N.C. 212, 136 
S.E.2d 604 (1964). 

Call in Deed Is Binding.—Plaintiffs in 
a processioning proceeding, under this 
chapter, are bound by the call in their 
deed for a named corner whether it be 
marked or unmarked. Cornelison v. Ham- 
mond, 224 N.C. 757, 32 S.E.2d 326 (1944). 

Where petitioners in a _ processioning 
proceeding introduce evidence fixing the 
corner of a contiguous tract, and the next 

call in their description is by course and 
distance to a stone (a corner in dispute), 

and the evidence is to the effect that the 
stone was small and had been moved, the 

disputed corner must, as a matter of law, 

be fixed at the distance called for from the 
established corner, with the result that 
petitioners’ evidence is sufficient to support 
a finding of the corner as contended by 
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them. Allen v. Cates, 262 N.C. 268, 136 
S.E.2d 579 (1964). 

Effect of Agreement between Parties.— 

Where, in proceedings to establish the dis- 
puted boundaries between adjoining lands, 
a binding executed agreement between the 
parties has been established by uncontra- 
dicted evidence, the plaintiff is estopped 

from proceeding under this section, and 
there is no error in the court’s holding 
that the completed agreement of arbitra- 
tion operated as an estoppel as a matter 

of law. Lowder v. Smith, 201 N.C. 642, 
161 S.E. 223 (1931). 

Right to Have Issue Answered by Jury. 
—In a processioning proceeding under this 
chapter, where the only issue is the true 

boundary line, plaintiffs, as a matter of 
right, are entitled to have that issue an- 
swered by jury so that controversy may 
be ended by judicial decree, as the statute 
is expressly designed to provide a means 
of settlement by an orderly proceeding in 
court. Cornelison v. Hammond, 225 N.C. 
535, 35 S.E.2d 633 (1945). 

Injunctive Relief. — To warrant the 
granting of an injunction in cases of spe- 

cial proceedings, the relief sought must be 

subsidiary to the relief asked in the special 
proceedings, Hunt v. Sneed, 64 N.C. 176 
(1870); and since this section gives no 
substantive relief—settles no rights, or 
titles to property—, but only locates the 
dividing lines between the parties, the 
plaintiff was denied an injunction to re- 
strain the defendant from commissions of 
trespasses when such order was asked for 
in the special proceedings instituted to 
determine the boundary line between the 
adjoining estates. Wilson v. Alleghany Co., 
124 N.C. 7, 32 S.E. 326 (1899). See Jackson 

vy, Jernigan, 216 -N.C., 401, 5 S.Ei2d_ 143 
(1939). 

Equitable Relief of Mutual Mistake.— 
As the procedure for the application of 
this section is that prescribed in § 38-3, 
subsection (d), it is competent for the de- 
fendant under §§ 1-70 and 1-399 to plead 
the equitable relief of mutual mistake, 
having the cause transferred to the civil 
issue docket, and having the common 
grantor of the plaintiff and defendant made 
a party defendant. Smith v. Johnson, 209 
N.C. 729, 184 S.E. 486 (1936). 

Action of Trespass Converted into Pro- 
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cessioning Proceeding.—Where, in an ac- 

tion in trespass, the parties stipulated that 
each had title to his respective tract, and 
that the only controversy was as to the 
true location of the dividing line between 
the tracts, the action was thereupon con- 
verted into a processioning proceeding. It 
is not thereafter subject to dismissal as in 

case of nonsuit. Welborn v. Bate Lumber 
Co., 238 N.C. 238, 77 S.E.2d 612 (1953). 
When Title Is Not in Dispute—Where 

petitioners allege ownership of contiguous 
tracts by the respective parties, and a dis- 
pute between them as to the true dividing 
line, and respondents do not deny petition- 
ers’ allegation of ownership except with 
respect to lappages and infringements on 
lands owned by respondent, and join in 
the prayer that the dividing line be prop- 
erly located, title is not in dispute. Nesbitt 
vy. Fairview Farms, Inc., 239 N.C. 481, 80 
S.E.2d 472 (1954). 

Only Question Is Location of True Di- 
viding Line.—Ordinarily, in a special pro- 
ceeding under this chapter, where it is 
admitted that the lands of petitioner and 
respondent adjoin, the only question pre- 
sented is the location of the true dividing 
line. Lane v. Lane, 255 N.C. 444, 121 
S.E.2d 893 (1961). 
When Nonsuit Not Proper.—Where in 

a processioning proceeding it appears that 
the parties are owners of adjoining tracts 
and that a bona fide dispute exists between 

them as to the location of the dividing line, 
nonsuit is not proper. Plemmons v. Cut- 
shall, 230 N.C. 595, 55 S.E.2d 74 (1949). 

Where, in a processioning proceeding, 
the title of the respective parties is not 
in dispute, and the only real controversy 
is as to the location of the dividing line 
between the lands of the parties, nonsuit 
is erroneously entered. Brown vy. Hodges, 
230 N.C. 746, 55 S.E.2d 498 (1949). 

Applied in Tice v. Winchester, 225 N.C. 
673, 36 S.E.2d 257 (1945); Strickland v. 

Kornegay, 240 N.C. 758, 83 S.E.2d 903 
(1954); Perkins v. Clarke, 241 N.C. 24, 84 
S.E.2d 251 (1954); Twiford v. Harrison, 
260 N.C, 217, 132 S.E.2d 321 (1963). 

Cited in Kelly v. King, 225 N.C. 709, 36 
S.E.2d 220 (1945); Newkirk v. Porter, 237 
N.C. 115, 74 S.E.2d 235 (1953); Kanupp v. 
Land, 248 N.C. 203, 102 S.E.2d 779 (1958). 

§ 838-2. Occupation sufficient ownership. — The occupation of land con- 
stitutes sufficient ownership for the purposes of this chapter. (1893, c. 22; 1903, 
Ci212 Rev.2 S320 4h eS GOL.) 

Sufficiency of Ownership—When Title 
Not in Dispute—-The courts have con- 
strued the term “occupation,” as used in 

this section, to mean possession, and uni- 
formly hold that one (a) in possession of 
the land, and/or (b) whose title thereto is 
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not disputed, so that no issue is raised 
save only that of the location of the bound- 
ary, has sufficient ownership to avail him- 
self of the special proceedings herein 
provided for. Williams v. Hughes, 124 N.C. 
3, 32 S.E. 325 (1899); Parker v. Taylor, 
133 N.C. 103, 45 S.E. 473 (1903). 
Where it was admitted that plaintiff’s 

title was not in dispute, and that defen- 
dant’s title was not in dispute except as to 
the true boundary line, the refusal of the 
court to submit an issue as to plaintiff’s 
title, in addition to the issue as to the true 
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boundary line, was not error. Clark v. Dill, 
208 N.C. 421, 181 S.E. 281 (1935). 
Same—When Title Is in Dispute.— 

Where, however, the defendant puts the 
title to the land in issue, and the case has 
taken the form of a civil action, then the 
plaintiff can no longer rest his case by 
merely proving his occupation of the land 
as evidencing the boundary, but must go 
further and prove his title to the land. 
Woody v. Fountain, 143 N.C. 67, 55 S.E. 
425 (1906). See Williams v. Hughes, 124 
N.C. 3, 32 S.E. 325 (1899). 

38-3. Procedure.—(a) Petition; Summons; Hearing—The owner shall 
file his petition under oath stating therein facts sufficient to constitute the location 
of such line as claimed by him and making defendants all adjoining owners whose 
interest may be affected by the location of said line. The clerk shall thereupon 
issue summons to the defendants as in other cases of special proceedings. If the 
defendants fail to answer, judgment shall be given establishing the line according 
to petition. If the answer deny the location set out in the petition, the clerk shall 
issue an order to the county surveyor or, if cause shown, to any competent sur- 
veyor to survey said line or lines according to the contention of both parties, and 
make report of the same with a map at a time to be fixed by the clerk, not more 
than thirty days from date of order; to which time the cause shall be continued. 
The cause shall then be heard by the clerk upon the location of said line or lines 
and judgment given determining the location thereof. 

Cross References.—See note to § 38-1. 
As to special proceedings generally, see 
§ 1-393 et seq. 

Compliance with the Procedural Steps 
Mandatory.—This section must be strictly 

followed in all material respects and any 
flagrant or negligent departure therefrom 
will be fatal to the proceedings. Forney v. 
Williamson, 98 N.C. 329, 4 S.E. 483 (1887). 
But the court will look to the substance 
and not to the form of the pleadings, and 
where an affidavit contains a full and 
explicit denial of the line set out in the 
plaintiff’s petition it will be treated as an 
answer, since it contains all that is re- 
quired by the section. Scott v. Kellum, 117 
N.C. 664, 23 S.E. 180 (1895). 

Effect of Misjoinder of Parties.—A pro- 

ceeding under the provisions of this sec- 
tion to establish the true dividing line be- 
tween adjoining owners of land will be 
dismissed upon demurrer for misjoinder of 
parties and causes of action that involve 
the title or interests of others not related 
to the matter in dispute, and which are 
entirely independent thereof. Rogers v. 
Rogers, 192 N.C. 50, 133 S.E. 184 (1926). 
A defense bond is not required in a 

special proceeding to establish boundaries. 
Roberts v. Sawyer, 229 N.C. 279, 49 S.E.2d 
468 (1948). 
When Transfer to Regular Term Re- 

quired.— The jurisdiction of the clerk in 
these special proceedings is limited in its 

scope. It extends only to those cases in 
which the only fact in issue is the location 

of the boundary line between the lands. 
Where the title to the land is put in issue 
the clerk has no authority to pass on any 
question involved, but must transfer the 
whole proceedings to the regular term of 
the court. Parker v. Taylor, 133 N.C. 103, 
45 S.E. 473 (1903); Smith v. Johnson, 137 
N.C. 43, 49 S.E. 62 (1904); Brown v. 
Hutchinson, 155 N.C. 205, 71 S.E. 302 
(1911). 
True Location of Disputed Line Must 

Be Alleged—Under general rules appli- 
cable to pleadings, and specifically under 
this section, a petitioner must allege the 
true location of a disputed boundary line. 
Pruden v. Keemer, 262 N.C. 212, 136 S.E.2d 
604 (1964). . 

The portion of this section providing 
that petitioner allege “facts sufficient to 
constitute the location of such line as 
claimed by him,” requires that petitioner 
allege facts as to the location of the (dis- 
puted) line as claimed by him with suff- 
cient definiteness that its location on the 
earth’s surface may be determined from 
petitioner’s description thereof. Pruden v. 
Keemer, 262 N.C. 212, 136 S.E.2d 604 
(1964). 

Parties May Agree to Have Case Heard 
in First Instance by Presiding Judge.— 
This section directs that a processioning 
proceeding be heard first by the clerk. But 
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the direction is not jurisdictional. A stip- 
ulation by which the parties agree to by- 
pass the clerk and have the case heard and 
determined in the first instance by the pre- 
siding judge will be upheld. Strickland v. 
Kornegay, 240 N.C. 758, 83 S.E.2d 903 
(1954); Andrews v. Andrews, 252 N.C. 97, 
113 S.E.2d 47 (1960). 

Proceeding Assimilated to Action to 
Quiet Title—If title becomes involved in 
a processioning proceeding, the proceed- 
ing becomes in effect an action to quiet 
title under § 41-10. Roberts v. Sawyer, 229 
N.C. 279, 49 S.E.2d 468 (1948). See Woody 
v. Fountain, 143 N.C. 66, 55 S.E. 425 

(1906). 
Where in a special proceeding under this 

chapter to establish a boundary line, the 
defendant denies by answer the petitioner’s 
title and pleads twenty years’ adverse pos- 
session under § 1-40 as a defense, the pro- 
ceeding is assimilated to an action to quiet 
title under § 41-10 and the clerk, as directed 
by § 1-399, should “transfer the cause to 
the civil issue docket for trial during term 
upon all issues raised by pleadings,” in 

accordance with rules of practice applicable 
to such actions as originally instituted. 
Simmons v. Lee, 230 N.C. 216, 53 S.E.2d 
79 (1949). 

Where, in a special proceeding under 
this chapter to establish a boundary line, 
the defendant by his answer denies the 
petitioner’s title and as a defense pleads 
seven years’ adverse possession under 
color of title under § 1-38, or twenty years’ 
adverse possession under § 1-40, the pro- 
ceeding is assimilated to an action to quiet 
title. In such case, as provided by § 1-399, 
the clerk “shall transfer the cause to the 
civil issue docket for trial during term 
upon all issues raised by the pleadings.” 
Lane v. Lane, 255 N.C. 444, 121 $.E.2d 
893 (1961). 

Transfer of Cause and Injunctive Relief. 
—When defendant in a processioning pro- 
ceeding puts title in issue, the cause should 

be transferred to the civil issue docket for 
trial, but when he does not do so the pro- 
ceeding does not involve title or right to 
possession, but solely the location of the 
true dividing line, and therefore injunctive 
relief will not lie at the instance of one 
party to enjoin the other from retaining 
possession of the disputed strip, pending 
the final determination of the proceeding, 
even in the superior court on appeal, since 
the restraint sought is not germane to the 
subject of the action. Jackson v. Jackson, 
216 N.C. 401, 5 S.E.2d 143 (1939). See 
Wilson v. Alleghany Co., 124 N.C. 7, 32 
S.E. 326 (1899). 
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Effect of Erroneous Transfer of Cause. 
—The fact that the clerk in a procession- 

ing proceeding erroneously concludes that 
the answer converted the proceeding into 
an action to try title to realty, and there- 
upon transfers the cause to the civil issue 
docket for trial, does not deprive the su- 
perior court of jurisdiction to determine 
the processioning proceeding. Lance v. 
Cogdill, 236 N.C. 134, 71 S.E.2d 918 (1952). 

Issues Raised and Waiver of Jury Trial. 
—Where a special proceeding to establish 
a boundary line is assimilated to an action 
to quiet title by the defendant’s answer, 
the issues raised by the pleadings are (1) 
whether petitioners own the land described 
in his petition, and (2) the location of the 
land so described. In such case if defen- 

dant does not tender issues pertinent to the 
issues above stated he waives his right to 

a trial by jury. Simmons v. Lee, 230 N.C. 
216, 53 S.E.2d 79 (1949). 

Exceptions Not Giving Right to Jury 
Trial. — Where compulsory reference is 
ordered in a special proceeding to establish 
a boundary line, upon defendant’s denial 
of petitioners’ title and plea of title by 
twenty years’ adverse possession, defen- 
dant’s exception to the order of reference 
and exceptions to findings of fact made by 
the referee do not entitle him to a jury 
trial when he tenders issues which relate 
only to questions of fact based upon his 
exceptions, and fails to tender issues of 

fact which arise upon the pleadings and to 
relate such issues to his exceptions and to 

the findings by their respective numbers. 
Simmons v. Lee, 230 N.C. 216, 53 S.E.2d 
79 (1949). 
‘Burden of Proof.—Upon the institution 

of the proceedings to ascertain the true 
dividing line between the lands the burden 
is on the plaintiff to establish such line, 
Hill tvs Dalton, 140 9N.C.99;" 5297S. 2N273 
(1905); Woody v. Fountain, 143 N.C. 67, 
55 S.E. 425 (1906); and this burden does 
not shift to the defendant merely because, 
in addition to denying the line to be as 
claimed by the plaintiff, he alleges another 
to be the dividing line. Garris v. Harring- 
ton, 167 N.C. 86, 83 S.F. 253 (1914). 

The plaintiff is the actor and has the 
burden of establishing the true location of 
the dividing line. McCanless v. Ballard, 
222 N.C. 701, 24 S.E.2d 525 (1943); Jenkins 
v. Trantham, 244 N.C. 422, 94°S$.E.2d°311 
(1956). 
The burden of proof rests upon a pe- 

titioner to'establish the true location of a 
disputed boundary line. Pruden v. Keemer, 
262 N.C. 212, 136 S.E.2d 604 (1964). 

In a proceeding to establish disputed 
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boundary lines petitioners may contend 
that the true boundary is shown by the 
line on surveyor’s map marked by letters 
as alleged in their petition and also may 
contend that the true boundary is shown 
by the fence on the surveyor’s map by 
reason of title having vested in them to 
the land in dispute up to the fence by 
adverse possession under § 1-40. They 
may assert both contentions leaving it to 
the court and jury to say which line, if 
either, they have carried the burden of 
establishing. Jenkins v. Trantham, 244 N.C. 
422, 94 S.E.2d 311 (1956). 

Questions of Law and Fact.—What is 
the true dividing line between two contig- 
uous tracts of land is a question of law 
for the court; where such line is actually 
located on the premises is an issue of fact 
for the jury. Lance v. Cogdill, 236 N.C. 

134, 71 S.E.2d 918 (1952); Welborn v. 

Bate Lumber Co., 238 N.C. 238, 77 S.E.2d 
612 (1953); Andrews v. Andrews, 252 N.C. 
97, 113 S.E.2d 47 (1960). See Jenkins v. 
Trantham, 244 N.C. 422, 94 S.E.2d 311 
(1956). 
The provision of a judgment for mark- 

ing the line as judicially determined, as 
provided by subsection (c) of this section, 
was a mere direction for the performance 
of a ministerial duty which in no way 
affected the finality of the determination 

of how the line should be run. Harrill v. 
Taylor, 247 N.C. 748, 102 S.E.2d 223 (1958). 

Evidence Generally—The general rules 
for ascertaining boundaries apply equally 
well when recourse is had through special 
proceedings. Tallassee Power Co. v. Savage, 
arom .C.. 625; 87. S:Be.629%.(1916)2 "See 
Woodard v. Harrell, 191 N.C. 194, 132 S.E. 
12 (1926), containing dicta to the effect that 
parol evidence of location of boundary line 

may be properly admitted, if the parties 
were merely locating the true boundary 
line, but not to show a verbal agreement 
to change the true dividing line. 

Surveyor’s Report as Evidence.—The 
surveyor, when acting under this section, 

is not in any sense a referee, and his re- 
port to the court should not contain con- 

clusions of law, but should only set forth 
a detailed account of the facts of the case, 
and when it does this it is entitled to great 
evidential weight, although it is not con- 
clusive as to the results contained there- 
in. Norwood v. Crawford, 114 N.C. 513, 
19 S.E. 349 (1894). See Green v. Williams, 
144 N.C. 60, 56 S.E. 549 (1907). 

What Report of Processioners Must 
Contain—A report of a processioner is 
radically defective when it does not state, 
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with precision, the claims of the respective 
parties, so as to show what lines were dis- 
puted or how far they were disputed, and 
no undue laxity in the proceedings in this 
respect will be tolerated by the court. 
Hoyle v. Wilson, 29 N.C. 466 (1847). So 
also where one of the parties objects to the 
processioner’s proceeding, the processioner 
must, in his return to the court, state “all 
the circumstances of the case,” as for in- 
stance, the nature of the objection, the line 
or lines claimed by each party, etc. Car- 
penter v. Whitworth, 25 N.C. 204 (1842). 

The clerk’s jurisdiction to enter a judg- 
ment by default in a processioning pro- 

ceeding is based solely on the sentence in 
the portion of this section reading “If the 
defendants fail to answer, judgment shall 
be given establishing the line according 
to petition.” Pruden v. Keemer, 262 N.C. 
212, 136 S.E.2d 604 (1964). 

Failure to Except to Judgment of Clerk 
and Take Appeal within Time Allowed. 

Where there is a failure to except to judg- 
ment of the clerk in a processioning pro- 

ceeding fixing the boundary line between 
the contiguous tracts, and a failure to 
take an appeal from such judgment within 
the time allowed by this section, without 
any showing of excusable neglect, a pe- 
tition for certiorari to review the judg- 
ment of the clerk is properly denied. 

Johnson v. Taylor, 257 N.C. 740, 127 S.E.2d 
533 (1962). 
Where Judgment Affirmed on Appeal.— 

Where judgment in a processioning pro- 
ceeding establishing the dividing line be- 
tween the tracts of the respective parties is 
affirmed on appeal, the lower court may 
retain the cause thereafter only for the 
purpose of putting into effect the provi- 
sions of this section. Nesbitt v. Fairview 
Farms, Inc., 239 N.C. 481, 80 S.E.2d 472 
(1954). 

Judgment of Clerk as Res Judicata— 
Where Title to Land Not in Issue.— 
Where the only fact in issue is the es- 

tablishment and location of the boundary 

line, then the judgment of the clerk is, to 
this extent, binding on the parties and 
they may not again litigate on this precise 
point. Whitaker v. Garren, 167 N.C. 658, 
83 S.E. 759 (1914). But his judgment may 
not estop the parties from asserting in a 
separate action title in the land. Nash v. 
Shute, 182 N.C. 528, 109 S.E. 353 (1921). 

Same—Where Title in Issue—Where, 
however, the parties join issue upon the 
title and the case is transferred to the 
regular term of the court, a judgment 

therein estops the parties both as to the 
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(1914). See Nash v. Shute, 182 N.C. 528, 
109 S.E. 353 (1921). 

title and the location of the line. Whitaker 

vy. Garren, 167 N.C. 658, 83 S.E. 759 

(b) Appeal to Term.—Either party may within ten days after such determina- 

tion by the clerk serve notice of appeal from the ruling of the clerk determining 

the said location. When notice of appeal is served it shall be the duty of the clerk 

to transmit the issues raised before him to the next term of the superior court 
of the county for trial by a jury, when the question shall be heard de novo. 

Parties on Appeal.—Under the provision 
contained in this section for appeal by 
either party to the regular term of the 
court, other parties having an interest in 
the locus in quo may, upon motion, be 
permitted to come in. Batts v. Pridgen, 147 
N.C. 133, 60 S.E. 897 (1908). 

a processioning proceeding under this 
chapter when the cause is heard on appeal, 

unless pleadings are complicated by other 
allegations the only issue is as to the true 
location of the dividing line. Cornelison v. 
Hammond, 225 N.C. 535, 35 S.E.2d 633 
(1945). 

Issue Is Location of Dividing Line.—In 

(c) Survey after Judgment—When final judgment is given in the proceeding 

the court shall issue an order to the surveyor to run and mark the line or lines 

as determined in the judgment. The surveyor shall make report including a map 

of the line as determined, which shall be filed with the judgment roll in the cause 
and entered with the judgment on the special proceedings docket. 

(d) Procedure as in Special Proceedings.—The procedure under this chapter, the 

jurisdiction of the court, and the right of appeal shall, in all respects, be the same 

as in special proceedings except as herein modified. (1893, c. 22; 1903, c. 21; 
Rev:;'s. 326: C2 S4/s2363:) 

§ 38-4. Surveys in disputed boundaries.—When in any suit pending in 

the superior court the boundaries of lands are drawn in question, the court may, 

if deemed necessary, order a survey of the lands in dispute, agreeable to the 

boundaries and lines expressed in each party’s titles, and such other surveys as 

shall be deemed useful; which surveys shall be made by two surveyors appointed 

by the court, one to be named by each of the parties, or by one surveyor, if the 

parties agree; and the surveyors shall attend according to the order of the court, 

and make the surveys, and shall make as many accurate plans thereof as shall be 

ordered by the court; and for such surveys the court shall make a proper allow- 

ance, to be taxed as among the costs of the suit. (1779, c. 157; 1786, c. 252; R. 
C., c. 31, s. 119; Code, c. 939; Rev., s. 1504; C. S., s. 364.) 

This section vests in the court a sound 
discretion within the limits defined. Vance 
v. Pritchard, 218 N.C. 273, 10 S.E.2d 725 
(1940). 

Clerk Has No Power to Make Allowance 
for Costs—The word “court,” as used in 
the last provision of this section, refers to 
the judge, and not to the clerk, and where 
the trial judge has failed to make an order 
allowing compensation to the surveyor, the 

clerk has no power to make the allowance; 
but on appeal from the clerk’s refusal, such 
order will be made by the judge of the 
superior court. LaRoque v. Kennedy, 156 
N.C. 360, 72 S.E. 454 (1911); Cannon v. 
Briggs, 174 N.C. 740, 94 S.E. 519 (1917); 
Ipock v. Miller, 245 N.C. 585, 96 S.E.2d 
729 (1957). 

Cited in Roberts v. Sawyer, 229 N.C. 279, 
49 S.F.2d 468 (1948). 

330 



CHAPTER 39. CONVEYANCES 

Chapter 39. 

Conveyances. 

Article 1. Article 3. 

Construction and Sufficiency. Fraudulent Conveyances. 
Sec. Sec. 
39-1. Fee presumed, though word “heirs” 39-15. Conveyance with intent to defraud 

omitted. creditors void. 
39-2. Vagueness of description not to in- 39-16. Conveyance with intent to defraud 

validate. purchasers void. 
39-3. [Repealed.] 39-17. Voluntary conveyance evidence of 
39-4. Conveyances by infant trustees. fraud as to existing creditors. 
39-5. Official deed, when official selling or 39-18. Marriage settlements void as to ex- 

empowered to sell is not in office. isting creditors. 
39-6. Revocation of deeds of future inter- 39-19. Purchasers. for value and without 

ests made to persons not in esse. notice protected. 
39-6.1. Validation of deeds of revocation 39-20. Bona fide purchaser of mortgaged 

of conveyances of future inter- property not affected by illegal 
ests to persons not in esse. consideration of note secured. 

39-6.2. Creation of interest or estate in 39-21. Bona fide purchaser of fraudulently 
personal property. conveyed property treated as cred- 

39-6.3. Inter vivos and testamentary con- itor. 
veyances of future interests per- 39-22. Persons aiding debtor to remove to 
mitted. defraud creditors liable for debts. 

> 39-23. Sales in bulk presumed fraudulent. 
Article 2. 7 

Conveyances by Husband and Wife. aS ty t 

39-7. Instruments affecting married per- Voluntary Organizations and 
son’s title; joinder of spouse; ex- Associations. 
ceptions. 39-24. Authority to acquire and hold real 

39-7.1. Certain instruments affecting mar- estate. 
ried woman’s title not executed 39-25. Title vested; conveyance; probate. 
by husband validated. 39-26. Effect as to conveyances by trus- 

39-8. Acknowledgment at different times tees. 
and places; before different offi- 39-27. Prior deeds validated. 

cers; order immaterial. Article 5. 
39-9. Absence of wife’s acknowledgment Rin. a 

does not affect deed as to hus- Sale of Building Lots in 
Dand. North Carolina. 

39-10. Officers authorized to take privy 39-28. Application for permit to sell. 
examination. 39-29. Contents of application. 

39-11. Certain conveyances not affected 39-30. Investigation by clerk; bond. 

by fraud if acknowledgment or 39-31. Application, certificate, bond and 
privy examination regular. 

39-12. Power of attorney of married per- 
son. 

39-13. Spouse need not join in purchase- 
money mortgage. 

39-13.1. Validation of certain deeds, etc., 
executed by married women 
without private examination. 

39-13.2. Married persons under twenty-one 

made competent as to certain 
transactions; certain  transac- 
tions validated. 

39-13.3. Conveyances between husband and 
wife. 

39-13.4. Conveyances by husband or wife 
under deed of separation. 

39-14. [Repealed.] 

order filed as permanent record. 
39-32. Penalty for violation. 

Article 5A. 

Control Corners in Real Estate 
Developments. 

39-32.1. Requirement of permanent mark- 

ers as “control corners”. 
39-32.2. Control corners fixed at time of 

recording plat or prior to sale. 
39-32.3. Recordation of plat showing con- 

trol corners. 
39-32.4. Description of land by reference 

to control corner; use of control 

corner to fix distances and 
boundaries prima facie evidence 
of correct method. 

331 



§ 39-1 

Article 6. 

Power of Appointment. 

Sec. 
39-33. Method of release or limitation of 

power. 
39-34. Method prescribed in § 39-33 not 

exclusive. 

39-35. Requisites of release or limitation 
as against creditors and purchas- 
ers for value. 
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Sec. 
39-36. Necessity for actual notice of re- 

lease or limitation to bind fiduci- 

ary. 
Article 7. 

Uniform Vendor and Purchaser 

Risk Act. 

39-37. Short title. 
39-38. Uniformity of interpretation. 
39-39. Risk of loss. 

ARTICLE 1. 

Construction and Sufficiency. 

§ 39-1. Fee presumed, though word “‘heirs’’ omitted.—When real es- 

tate is conveyed to any person, the same shall be held and construed to be a con- 

veyance in fee, whether the word “heir” is used or not, unless such conveyance 

in plain and express words shows, or it is plainly intended by the conveyance or 

some part thereof, that the grantor meant to convey an estate of less dignity. 

(1879, c. 148; Code, s. 1280; Rev., s. 946; C. S., s. 991.) 

Cross Reference—As to presumption 

of conveyance in fee simple when deed and 

registry of conveyance destroyed, see § 

8-21. 

Editor’s Note.— This section changes 
the common-law rule that in order to con- 

vey a fee simple the word “heirs” should 

appear either in the premises or the haben- 

dum of the deed. Carolina Real Estate Co. 
v. Bland, 152 N.C. 225, 67 S.E. 483 
(1910). Even prior to the enactment of 
the section the courts of this State com- 
menced to draw away from the strictness 
of the common-law rule in this respect, 

and a perusal of a large number of cases 
bearing upon and controlling the subject 
show a marked tendency to mitigate the 
harshness of the law. So an exception as 
to devises and equitable estates had al- 
ready been made. See Hollowell v. Manly, 
179 N.C. 262, 102 S.E. 386 (1920); Which- 
ard v. Whitehurst, 181 N.C. 79, 106 S.E. 
463 (1921), relating to a conveyance in 

trust. And a series of cases established the 
proposition that the word “heirs,” when 
used as indicative of the estate to be 
granted, no matter where the word ap- 

peared in the instrument, would be trans- 
posed and inserted so as to cause the in- 
strument to operate as a fee simple. See 
Smith v. Proctor, 139 N.C. 314, 51 S.E. 
889 (1905). But perhaps the most radical 

departure from the early rule is found in 
the case of Vickers v. Leigh, 104 N.C. 
248, 10 S.E. 308 (1889), where it was de- 
cided that if it appeared that the word 
“heirs” was omitted from the instrument 
because of ignorance, inadvertence or mis- 
take, the word would be supplied so as to 

pass title in fee in accordance with the 
intention of the grantor. 

As to use of fee simple form deed to 

convey other than a fee, see 39 N.C.L. 

Rev. 283 (1961). 
Deeds Executed Prior to Effective Force 

of Section—Although a deed to lands ex- 

ecuted and delivered prior to the effective 
force of this section would not pass an es- 
tate in fee simple if the deed entirely 
omitted the word “heirs” or other ap- 
propriate words of inheritance, a deed 
executed before such date to a _ school 
committee “and their successors in office 
in fee simple” was sufficient to pass a fee 
simple title of the lands conveyed therein. 
Tucker v. Smith, 199 N.C. 502, 154 S.E. 
826 (1930). 

Section Provides Same Rule for Deeds 
as for Devises.—This section provides the 
same rule of construction of deeds as is 
contained in § 31-38 for construction of 
devises. Vickers v. Leigh, 104 N.C. 248, 

10 S.E. 308 (1889). 
Decisions construing § 31-38, pertaining 

to the construction of wills, are pertinent 

in construing this section, since the stat- 
utes are similar in wording and effect. 
Artis v. Artis, 228 N.C. 754, 47 S.E. 2d 

228 (1948), 
Fee Simple Presumed Unless Contrary 

Intention Appears.—All conveyances of 
land executed since the passage of this 
section are to be taken to be in fee simple, 

unless the intent of the grantor is plainly 
manifest in some part of the instrument to 
convey an estate of less dignity. It is 
the legislative will that the intention of 
the grantor and not the technical words 
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of the common law shall govern. Triplett 
v. Williams, 149 N.C. 394, 63 S.E. 79 

(1908). 
By this section a deed, though not us- 

ing the word “heirs,” is a conveyance in 

fee, unless the contrary intention appears. 
Holloway v. Green, 167 N.C. 91, 83 S.E. 

243 (1914). 
Presumption Held Rebutted.—The pre- 

sumption of fee raised by this section was 
rebutted by the fact that the deed intended 
to convey only a life estate, which was 
manifest from the many restraining ex- 
pressions contained therein. Boomer v. 
Grantham, 203) N-G@s 230, 165° °S' Es 698 

(1932). 
This section does not apply where the 

granting clause of the deed in plain and 

explicit words shows that the intention 
of the grantor was to grant merely a life 

estate, and the habendum clause creates 

no estate contradictory or repugnant to 

that given in the granting clause. Griffin 
v. Springer, 244 N.C. 95, 92 S.E. 2d 682 
(1956). 

When Section Inapplicable—This sec- 
tion does not apply when the deed dis- 
closes an intent to convey an estate less 
than a fee simple. Etheridge v. United 
States, 218 F. Supp. 809 (E.D.N.C. 1963). 

Deed to Husband and Wife and Heirs 
of Wife——A deed to a husband and wife, 
and only to the heirs of the latter, does not 
pass the fee to the former by virtue of 
this section, for as to him it is plainly 
intended that the grantor meant to convey 

an estate of less dignity. Sprinkle v. 
Spainhour 1 49eeN. Cae 2235 Ge o.L. 910 
(1908). 

This section does not change a com- 
mon-law cOnveyance of inheritance to a 

conveyance of less effectiveness, i.e., to 
one conveying only a life estate. Whitley 
waATenson, 219° N.C. 121, 12)-S.B5: “2d 
906 (1941). 

Deed Conveying Life Estate Notwith- 
standing Use of Word “Heirs”’.—The 
granting clause of a deed was to one of 
the grantor’s sons, his heirs and assigns, 
and following the description, “this deed is 

conveyed to the said grantee to him his 
lifetime and then to his boy children,” with 
habendum to the said son “and his heirs 
and not to assign only to his brothers 
their only use and behoof forever” with 
warranty to the said son “and his heirs 
and assigns.” It was held that the portion 
of the habendum restraining assignment 
except to the brothers of the grantee was 

equally consistent with an assignment of 

a life estate and with an assignment of the 
fee, and to hold that the grant to the “son 

Cu. 39. CONVEYANCES—CONSTRUCTION AND SUFFICIENCY § 39-1 

and his heirs” conveyed the fee simple 
would require that other portions of the 
instrument expressive of the intent of the 
grantor be disregarded; thus in accordance 
with the intention of the grantor as 

gathered from the entire instrument the 
deed conveyed a life estate to the son 
with remainder to the son’s male children, 
the intent of the grantor to convey an 
estate of less dignity than a fee being ap- 
parent. Jefferson v. Jefferson, 219 N.C. 
333, 13 S.E. 2d 745 (1941). 

Language in Deed Limiting Conveyance 

to Less than Fee Simple.—The language 

of the deed must clearly manifest the in- 
tention of the parties to convey less than 

a fee simple absolute. Etheridge v. United 
States, 218 F. Supp. 809 (E.D.N.C. 1963). 

The language of the deed conveying the 
land “for the purpose above named for the 
term of this conveyance” clearly limits the 
effect of the conveyance to less than a fee 

simple absolute. Etheridge v. United States, 
218 F. Supp. 809 (E.D.N.C. 1963). 

The intention of the parties must be 
gathered from the whole instrument in con- 
formity with established principles, and 
the division of the deed into formal parts 
is not permitted to prevail against such in- 
tention; for substance, not form, is the ob- 

ject sought. Etheridge v. United States, 
218 F. Supp. 809 (E.D.N.C. 1963). 
Deed Allowing Removal of Structures 

from Conveyed Land.—Since the parties 
stipulated in the deed that the defendant 
be allowed to remove from the conveyed 
land all structures whenever it thought 
proper, it is obvious that the parties in- 
tended a conveyance in other than fee 
simple. Etheridge v. United States, 218 F. 
Supp. 809 (E.D.N.C. 1963). 

Section as Curing Repugnancy.—The 
premises of a deed to land read, among 
other things, “unto said M. G., her heirs 

and assigns,” and the habendum, “to her- 

self, the said M. G. during her lifetime, and 
at her death said land is to be equally 
divided between” her children. It was 
held that since under this section, the same 
estate would have passed if the word 
“heirs,’ an established formula, had been 
omitted in the granting clause, there was 
no repugnance in this deed between the 
granting clause and habendum. The limi- 
tation of the estate in the habendum, and 
the creation of an estate in remainder 
therein, were conclusive proof that there 
was no intention of the grantor to create 
an estate in fee, but an estate for life to 
M. G. with a remainder over to her 
children. Triplett v. Williams, 149 N. C. 
394, 63 S.E. 79 (1908). 
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Rejection of Repugnant Clause Where 
Granting Clause and Habendum Convey 
Fee.—Where the granting clause and the 
habendum convey the entire estate in fee 
simple, and the warranty is in harmony 
therewith, a clause in any other part of the 
instrument which undertakes to divest or 
limit the fee-simple title will be rejected 
as repugnant to the estate and interest 
conveyed. Artis v. Artis, 228 N.C. 754, 
47 S.E.2d 228 (1948); Pilley v. Smith, 230 
N.C. 62, 51 S.E.2d 923 (1949). 
Where the granting clause in a deed 

purported to convey the fee and the 
habendum and warranties were in har- 
mony therewith, a clause in the descrip- 
tion referring to the property conveyed as 
a right-of-way 100 feet wide did not limit 
the conveyance to an easement, and the 

contention that a fee simple was con- 
veyed was supported by this section. Mc- 

Cotter v. Barnes, 247 N.C. 480, 101 S.E.2d 
330 (1958). 
When the granting clause, the habendum, 

and the warranty in a deed are clear and 
unambiguous, and fully sufficient to pass 
immediately a fee-simple estate to the 
grantee or grantees, a paragraph inserted 

between the description and the habendum 
in which grantor seeks to reserve a life 
estate in himself or another, or to other- 
wise limit the estate conveyed, will be 
rejected as repugnant to the estate and 
interest therein conveyed. Lackey v. Ham- 
let City Bd. of Educ., 258 N.C. 460, 128 

S.E.2d 806 (1963). 

Effect of Restraint upon Alienation.— 

Where a conveyance is construed under 
this section to be in fee, any attempt of 
restraint upon alienation is void, but where 
relevant, the words therein used may be 

construed to ascertain whether the intent 
of the grantor was to convey a fee or an 
estate of less dignity. Holloway v. Green, 
167 N.C. 91, 83 S.E. 243 (1914). 
Deed Held Not to Impose Condition 

Subsequent.—A habendum in a deed to in- 
corporators and trustees of a college, “To 
have and to hold the aforesaid lands and 
premises to the party of the second part 
and their successors in office forever, for 
the only proper use and behalf of said 
Claremont Female College as _ foresaid,” 
did not have the effect of appropriating 
the specific property to school purposes 
under condition subsequent, but was held 
to express only the purpose of the grantor 
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in making the deed, and as to third per- 
sons the power of the trustees or other 
corporate authority to convey the prop- 

erty was not impaired. Claremont College 
v. Riddle, 165 N.C. 211, 81 S.E. 283 
(1914). 
Deed Held to Create Defeasible Fee.— 

The section was applied where the intent 
of the donor, appearing by proper con- 
struction of a deed, was to give a defea- 
sible fee-simple estate of his granddaughter, 

which was to become absolute upon the 
birth of a child to her. Sharpe v. Brown, 
177 NGGw294 1988S. Sebel o19)). 

Deed Held to Convey Fee Simple De- 
terminable——Where a reverter clause and 
the purposes for which the property was 
to be held as expressed in the habendum 
were not irreconcilable with or repugnant 
to the granting clause, a fee simple de- 
terminable was conveyed, it being appar- 
ent that the grantors intended to convey 
and estate of less dignity than a fee simple 
absolute. Lackey v. Hamlet City Bd. of 
Educ., 258 N.C. 460, 128 S.E.2d 806 
(1963). 
Determining Whether Grant Is of Ease- 

ment Appurtenant or in Gross.—The fact 
that the words “heirs and assigns” are 
not entered after the name of the grantee 
of an easement is not controlling in de- 
termining whether the easement granted 
is an easement appurtenant or in gross. 

Shingleton v. State, 260 N.C. 451, 133 
S.E.2d 183 (1963). 

Section Applied to Reservation of Ease- 
ment.—In Ruffin v. Seaboard Air Line Ry., 
151 N.C. 330, 66 S.E. 317 (1909), this sec- 
tion was applied in holding that a reserva- 
tion of an easement was a reservation in 
fee, as no contravening intent appeared 
from the conveyance. 

Retention of Mineral Rights.——Under 
this section where a deed conveys land 
“with the exception of one half of all the 
mineral found upon the premises, which 
is hereby expressly reserved,” the grantor 
retains the fee in one half the mineral 
rights... Central, Bank <& .Trust..Go.aiv. 
Wyatt, 189 N.C. 107, 126 S.E. 93 (1925). 

Applied in New York Life Ins. Co. v. 
Lassiter, 209 N.C. 156, 183 S.E. 616 
(1936); Jackson v. Powell, 225 N.C. 599, 
35 S.E.2d 892 (1945); Swaim v. Swaim, 
235 N.C. 277, 69 S.E.2d 534 (1952). 

Cited in Krites v. Plott, 222 N.C. 679, 24 
S.E.2d 531 (1943). 

§ 39-2. Vagueness of description not to invalidate.—No deed or other 
writing purporting to convey land or an interest in land shall be declared void for 
vagueness in the description of the thing intended to be granted by reason of the 
use of the word “adjoining” instead of the words “bounded by,” or for the rea- 
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son that the boundaries given do not go entirely around the land described: Pro- 
vided, it can be made to appear to the satisfaction of the jury that the grantor 
owned at the time of the execution of such deed or paper-writing no other land 
which at all corresponded to the description contained in such deed or paper-writ- 
ipa 180), Cc, 409, S, 2; Kev., S. 940; ©. Ss. 992.) 

Cross Reference—As to vagueness of 
description in paper-writing offered as evi- 
dence, see § 8-39. 

Editor’s Note—In Blow v. Vaughan, 
To N.C." 198;10"S. Ey 891 (1890), it was 

held that a deed describing land “as ad- 
joining lands of A, B, and others and con- 
taining 25 acres, more or less,” etc., was 
too vague and indefinite to be aided by 
parol proof. A similar holding appears 
in Wilson v. Johnson, 105 N.C. 211, 10 
S.E. 895 (1890). These two cases were 
received by the bar and the State with 
manifest disapproval, and were the cause 
of much concern as to the validity of 
titles. Hence, the legislature in 1891 en- 
acted the salutary provisions of this sec- 
tion. The section does not operate retro- 
spectively. See Lowe v. Harris, 112 N.C. 
472, 17 S.E. 539 (1893); Hamphill v. Annis, 
119 N.C. 514, 26 S.E. 152 (1896). 

Section Applies Only Where There Is 
a Description—In Harris v. Woodard, 
130 N.C. 580, 41 S.E. 790 (1902), it was 
said that the statute applies only where 
there is a description which can be aided, 
but not when there is no description. 
Bryson v. McCoy, 194 N.C. 91, 138 S.E. 
420 (1927); Holloman v. Davis, 238 N.C. 
386, 78 S.E.2d 143 (1953). 

A deed which fails to describe any land 
is as void now as it was prior to the pas- 
sage of this section. Moore v. Fowle, 139 

N.C. 51,51 S$... 776 (1905). 

Description Too Vague and Indefinite. 
—A deed which fails to describe with cer- 
tainty the property sought to be conveyed, 
does not fix a beginning point or any of 
the boundaries, and contains no reference 
to anything extrinsic by reference to 
which the description could be made cer- 
tain, is too vague and indefinite to admit 
of parol evidence of identification, and it 
being impossible to identify the land 
sought to be conveyed, the deed is inoper- 
ative, this section not applying to such 
cases. Katz v. Daughtrey, 198 N.C. 393, 
151 S.E. 879 (1930); Holloman v. Davis, 
238 N.C. 386, 78 S.E.2d 143 (1953). 

Description Capable of Being Reduced 
to Certainty—A description contained in 
a deed or contract to convey lands is suffi- 
ciently definite to admit of parol evidence 
of identification when it is capable of 
being reduced to certainty by reference 
to something extrinsic to which the in- 

strument refers. Patton v. Sluder, 167 
N.C. 500, 83 S. E. 818 (1914). 

Descriptions Held Sufficient—A descrip- 
tion in a mortgage of a life estate in lands 
as being in a certain county and township, 
containing 20 acres more or less, a part 
of a certain estate, and giving the names 
of two parties whose lands join it, is suffi- 
cient to admit parol evidence to fit the lo- 
cus in quo to the description in the in- 
strument, and is not void for vagueness 
of description under this section. Bissette 
vy. Strickland, 191 N.C. 260, 1381 S.E. 655 
(1926). 
A description of land in a deed, which 

designates all that tract of land in two 
certain counties, lying on “both sides of 
old road between” designated points, and 
bounded by lands of named owners, “and 
others,” being parts of certain State 
grants, conveyed by the patentee or en- 
terer to certain grantees, etc., is suffi- 
cient under this section to admit of parol 
evidence in aid of the identification of the 
lands as those intended to be conveyed. 
Buckhorn Land & Timber Co. v. Yar- 
brough, 179 N.C. 335, 102 S.E. 630 (1920). 

When land is described as adjoining or 
bounded by certain other tracts, and (1) 
there are certain other identifying terms 
such as “known as the A tract,” or (2) 
there are references to an _ identifiable 
muniment or source of title, such as the 
same land conveyed by B to C, or (3) 
the land is designated by such a term as 
the home place of D, or (4) adjoining 
landowners are named and it is shown 
that grantor has no other land in the 
vicinity which may be embraced within 
such bounds, the description is not void 
for vagueness and it may be aided by parol 
evidence. Peel v. Calais, 224 N.C. 421, 31 

S.E.2d 440 (1944). 
Sufficiency of Description in Will.— 

Where a will leaves to the widow of the 
testator for life, “at least 75 acres of land 
j to include the dwelling house and 
to be located as she may want it to be, 
and as near four-square as is consistent,” 
it is sufficient under this section to be 
located by parol evidence. Heirs at Law 
of Freeman v. Ramsey, 189 N.C. 790, 128 

S.E. 404 (1925). 

Stated in Brown v. Hurley, 243 N.C. 
138, 90 S.E.2d 324 (1955). 
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§ 39-3: Repealed by Session Laws 1961, c. 52. 

§ 39-4. Conveyances by infant trustees.—When an infant is seized or 
possessed of any estate in trust, whether by way of mortgage or otherwise, for 
another person who may be entitled in law to have a conveyance of such estate, 
or may be declared to be seized or possessed, in the course of any proceeding in 
the superior court, the court may decree that the infant shall convey and assure 
such estate, in such manner as it may direct, to such other person; and every con- 

veyance and assurance made in pursuance of such decree shall be as effectual in 
law.as if made bya person ofiull age. (1821, ¢ 1116, ss..1, 22, RUC. ca3/7,.sa2/5 
Codé, s:.1265: Rey., s; LO36:Ca5., 5. 994.) 

Editor’s Note.——The general rule is that 
the contracts of an infant are voidable at 
the option of the infant, and when avoided, 
the contract is null and void ab initio. Pip- 
pen v. Mutual Benefit Life Ins. Co., 130 
N.C. 23, 40 S.E. 822 (1902). To this gen- 
eral rule, there is one exception as old as 
the rule itself: “An infant may bind him- 
self for necessaries.” Jordan v. Coffield, 70 
NEG OMG Si4) eaebicnermv Gaithemmss 
N.C. 357, 35 Am. Rep. 574 (1880). It 
would seem that this section added a sec- 
ond exception to the general rule in this 
State. It expressly creates a class of con- 
tracts which an infant is authorized to 
make, and which are as binding “as if 
made by a person of full age.” See 3 
INGC; eeRevee 1102 

Section Indicates Proceeding in Equity. 
—The language of this section that “the 
court may decree” is indicative of a pro- 

ceeding in equity. Riddick v. Davis, 220 
N.C. 120, 16 S.E.2d 662 (1941). 
Remedy is Exclusive. — The remedy 

prescribed by this section, relating to the 
foreclosure of a deed of trust, must be, 

under our form of civil procedure, an ac- 
tion in the nature of an equitable proceed- 
ing to foreclose a mortgage. No other 

remedy is given by statute. Hence, it is 
exclusive and must be resorted to, and in 

the manner prescribed. Riddick v. Davis, 

220 N.C. 120, 16 S.E.2d 662 (1941). 
Trustors are necessary parties to an ac- 

tion by a purchaser at a foreclosure sale 
to obtain authority for an infant trustee 
to execute the deed. Riddick v. Davis, 220 

N.G. 120; 16°S.E.2d°6627(1941). 
Cited in Coker v. Virginia-Carolina 

Joint-Stock Land Bank, 208 N.C. 41, 178 
S.E. 863 (1935). 

§ 39-5. Official deed, when official selling or empowered to sell is 
not in office.—When a sheriff, coroner, constable or tax collector, in virtue of 
his office, sells any real or personal property and goes out of office before execut- 
ing a proper deed therefor, he may execute the same after his term of office has 
expired; and when he dies or removes from the State before executing the deed, 
his successor in office shall execute it. When a sheriff or tax collector dies having 
a tax list in his hands for collection, and his personal representative or surety, in 
collecting the taxes, makes sale according to law, his successor in office shall exe- 
cute the conveyance for the property to the person entitled. (R. C., c. 37, s. 30; 
Code, s. 1267 ; 1891, c. 242; Rev., ss. 950, 951; C. S., s. 995.) 

Cross References.—As to authority of 
sheriff to execute deed to land sold under 
execution, see § 1-309. As to sheriff’s 
deed for trust estate, see § 1-316. As to 
sheriff's deed on sale of equity of redemp- 

tion, see § 1-317. 

Section Does Not Extend to Clerks.— 
This section does not extend to clerks, 
and they cannot exercise the power herein 

conferred after going out of office. Shew 
v. Call, 119 N.C. 450, 26 S.E. 33 (1896). 

A tax deed executed by an “ex-sheriff” 
may be authorized under this section. 
Southern Immigration, Improvement & 

Mfg. Co. v. Rosey, 144 N.C. 370, 57 S.E. 
2 (1907); McNair v. Boyd, 163 N.C. 478, 

79 S.E. 966 (1913). 

Deed Executed by Successor in Office. 
—A deed made by a succeeding sheriff or 
coroner operates by virtue of this section 
to pass the title to what was sold. Isler v. 
Andrews, 66 N.C. 553 (1872); Edwards v. 
Tipton, 77 N.C. 222 (1877). 

Successor May Demand Evidence of 
Sale and Payment.—Before a successor in 
office can be required to make a convey- 
ance sought under this section he is en- 
titled to demand clear and conclusive evi- 
dence that a sale was made by his pre- 
decessor, and also that the purchase price 

was paid. Harris v. Irwin, 29 N.C. 432 
(1847); Isler v. Andrews, 66 N.C. 553 
(1872). 
Deeds as Evidence.—A sheriff’s deed 
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made pursuant to this section after he has 
gone out of office is still subject to the 
rule that such deeds are prima facie evi- 
dence of sale and execution. But the re- 
citals in a deed made by a successor of 
the sheriff are only hearsay, as they con- 
stitute his opinion based on information 
and not his own knowledge. Curlee v. 
Smith, 91 N.C. 172 (1884). See McPherson 
v. Hussey, 17 N.C. 323 (1833); Edwards v. 
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Power to Correct Deeds.—A_sheriff’s 
deed is under control of the court, and the 
court can compel a sheriff to correct his 
deed; if the sheriff who executes the deed 
dies, the court can compel his successor 
to correct the deed, pursuant to this sec- 

tion, hence, the court may on motion dur- 

ing the trial of a suit correct such a deed. 
Millsaps v. McCormick, 71 N.C. 531 
(1874). 

ahipton, 77-N.C. 222 (4877). 

§ 39-6. Revocation of deeds of future interests made to persons not 
in esse.—The grantor in any voluntary conveyance in which some future interest 
in real estate is conveyed or limited to a person not in esse may, at any time before 
he comes into being, revoke by deed such interest so conveyed or limited. This deed 
of revocation shall be registered as other deeds; and the grantor of like interest for 
a valuable consideration may, with the joinder of the person from whom the con- 
sideration moved, revoke said interest in like manner. The grantor, maker or 
trustor who has heretofore created or may hereafter create a voluntary trust es- 
tate in real or personal property for the use and benefit of himself or of any other 
person or persons in esse with a future contingent interest to some person or per- 
sons not in esse or not determined until the happening of a future event may at 
any time, prior to the happening of the contingency vesting the future estates, re- 
voke the grant of the interest to such person or persons not in esse or not deter- 
mined by a proper instrument to that effect; and the grantor of like interest for a 
valuable consideration may, with the joinder of the person from whom the con- 
sideration moved, revoke said interest in like manner: Provided, that in the event 
the instrument creating such estate has been recorded, then the deed of revocation 
of such estate shall be likewise recorded before it becomes effective: Provided, 
further, that this section shall not apply to any instrument hereafter executed 
creating such a future contingent interest when said instrument shall expressly 
state in effect that the grantor, maker, or trustor may not revoke such interest: 
Provided, further, that this section shall not apply to any instrument heretofore 
executed whether or not such instrument contains express provisions that it is ir- 
revocable unless the grantor, maker, or trustor shall within six months after the 

effective date of this proviso either revoke such future interest, or file with the 
trustee an instrument stating or declaring that it is his intention to retain the 
power to revoke under this section: Provided, further, that in the event the in- 
strument creating such estate has been recorded, then the revocation or declaration 
shall likewise be recorded before it becomes effective. (1893, c. 498; Rev., s. 1045; 
C. S., s. 996; 1929, c. 305; 1941, c. 264; 1943, c. 437.) 

Cross References—As to registration 

of deeds, see § 47-17 et seq. As to valida- 
tion of certain deeds of revocation not in 

ment on the 1943 amendment, see 21 
N.C.L. Rev. 359. 

The constitutionality of this section was 
conformity with this section, see § 39-6.1. 

Editor’s Note.—As a result of the 1929 
amendment, this section applies to trusts 
created before 1929 as well as to such as 

may be created thereafter. Stanback v. 
Citizen’s Nat’l Bank, 197 N.C. 292, 148 S.E. 
313 (1929). 

The 1943 amendment added the last 
three provisos at the end of the section 
and became effective on March 4, 1943. 

For article on this section, see 20 N.C.L. 
Rev. 278. For comment on the 1941 amend- 
ment, see 19 N.C.L. Rev. 507. For com- 

upheld in Stanback v. Citizen’s Nat’l Bank, 

197 N.C. 292, 148 S.E. 313 (1929). Mere 

expectancies of future contingent interests 
provided for persons not in esse do not 
constitute vested rights such as would de- 
prive the legislature of the power to enact 
this section authorizing revocation of a 
voluntary grant. MacMillan v. Branch 
Banking & Trust Co., 221 N.C. 352, 20 
S.E.2d 276 (1942). 
The 1929 amendment to this section is 

constitutional as applied to trusts created 
before the effective date of the amend- 
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ment. Stanback v. Citizen’s Nat'l Bank, 

197 N.C. 292, 148 S.E. 313 (1929), distin- 

guishing Roe v. Journegan, 175 INE Gw2 612 

95 S.E. 495 (1918), and Roe v. Journegan, 

181 N.C. 180, 106 S.E. 680 (1921). 

Though vested rights may not be af- 

fected by retroactive laws, contingent in- 

terests may be affected thereby, and where 

there is a voluntary trust with the limi- 

tation over upon a contingency determina- 

ble at some future time as to the persons 

who take thereunder, the power of rev- 

ocation of a trust given by this section is 

not within the constitutional inhibition. 

Stanback v. Citizen’s Nat’l Bank, 197 N.C. 

292, 148 S.E. 313 (1929). 
Section before 1929 Amendment Not 

Retroactive—This section as it stood be- 

fore the 1929 amendment did not apply to 

deeds executed prior to its enactment. 

Roe v. Journegan, 175 N.C. 261, 95 S.E. 

495 (1918); Roe v. Journegan, 181 N.C. 

180, 106 S.E. 680 (1921). See Stanback v. 

Citizen’s Nat’l Bank, 197 N.C. 292, 148 

S.E. 313 (1929). 

1943 Amendment Is Constitutional. — 

Even though the statutory power of rev- 

ocation of a voluntary conveyance of 

future interests in lands limited to per- 

sons not in esse be regarded as a vested 

right, the 1943 amendment to this section, 

giving the grantor six months after its 

effective date to exercise the right of 

revocation or to file notice of intention to 

do so, is a reasonable limitation, and 

therefore the application of the limitation 

of the amendment to deeds executed prior 

to its effective date is constitutional. Pink- 

ham v. Unborn Children of Pinkham, 227 

N.C. 72, 40 S.E.2d 690 (1946). 
Power of Revocation Is Not a Vested 

Right.—The right to revoke a voluntary 

conveyance of future interests in lands 

limited to persons not in esse is a personal 

power and privilege created by this sec- 

tion and not a vested right within con- 

stitutional protection. Pinkham v. Un- 

born Children of Pinkham, 227 N.C. 72, 

40 S.E.2d 690 (1946). 
Purpose of 1943 Amendment.—The 1943 

amendment was no doubt enacted to re- 

solve a doubtful situation which had arisen 

through uncertainty as to the effect of this 
section on the revocability of trusts, and 
the incidence of federal taxation on trusts 
already set up, or hereafter to be created. 

It was intended to bring North Carolina 
into line with other states where the ir- 
revocability of trusts could be assured to 
the grantor or settlor when made. Pink- 
ham v. Unborn Children of Pinkham, 
227 N.C. 72, 40 S.E.2d 690 (1946). 
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Revocation within Six Months of Ef- 
fective Date.—This section was applied, as 
to revocation within six months after the 
effective date of the 1943 amendment, in 
Kirkland v. Deck, 228 N.C. 439, 45 S.E.2d 
538 (1947). 

Trustor May Not Withdraw Vested In- 
terest of One in Esse When Trust 
Created. — This section gives the trustor 
no right to withdraw a vested interest in 
property held by one who was in esse when 
the trust was created, but only to with- 
draw a future contingent interest to some 
person or persons not in esse or not de- 
terminable until the happening of a future 
event. Washington v. Ellsworth, 253 N.C. 
25, 116 S.E.2d 167 (1960). 

Equity Jurisdiction Over Trusts Is Not 
Involved._In determining the validity 
a deed revoking a voluntary conveyance 
of future interests limited to persons not 
in esse, the equitable jurisdiction of the 
court over trust estates is not involved. 
Pinkham v. Unborn Children of Pink- 
ham, 227 N.C. 72, 40 S.E.2d 690 (1946). 

Power of Revocation Rests Solely in 
Grantor.—_The power to revoke future 
interests conveyed by voluntary deeds to 
persons not in esse under the provisions 

of this section, rests solely in the gran- 
tor conveying such interests, and where 
deeds are executed by owner of lands 
to each of his children for the pur- 
pose of dividing his lands among them, 
the fact that each of the children joins in 
the deeds to the others gives them no 
right upon the death of the grantor to 
revoke the contingent limitation over to 
unborn children of one of them, since they 
eannot succeed the grantor in the power 
of revocation and are strangers to that 
power. Pinkham v. Unborn Children of 
Pinkham, 227 N. C. 72, 40 S.E.2d 690 
(1946). 
A waiver of the right of revocation by 

the trustor of a voluntary trust when 
made without consideration, does not pre- 

clude the trustor from exercising his right 
to revoke under this section. MacMillan 
vy. Branch Banking & Trust Co., 221 N.C. 
352, 20 S.E.2d 276 (1942). 
Voluntary Trusts—A trust estate in 

personalty created by the donor in con- 
sideration of one dollar and natural love 
and affection is a voluntary trust revocable 
by the donor under this section. Stan- 
back v. Citizen’s Nat’l Bank, 197 N.C. 292, 

148 S.E. 313 (1929). 
Deed in Marriage Settlement.—Where 

a woman received property without re- 
striction from. her father’s estate and 
executed a deed in marriage settlement in 
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trust without consideration, the deed was 
a voluntary trust in contemplation of this 
section. MacRae v. Commerce Union 
rust. ~o,,,199 N.C. 714.155 S.E. 614 
(1930). 
Future Contingent Interests—Where a 

voluntary trust was created for the life 
of the donor’s nephew or until he reached 
the age of fifty years, and at the ter- 
mination to the nephew’s issue or in the 
absence of issue to his next of kin, those 
who would take in remainder would take 
upon a contingency, the vesting of which 
depended upon the uncertain happening 
of a future event, and the trust might be 
revoked by the donor. Stanback v. 
aizen ss Natio Banks) 197 N.C. .292, 148 
S.E. 313 (1929). 

When Child “in Being.”—Grantor ex- 
ecuted deed to his son for life and then 
to his son’s children in fee. Thereafter 
the grantor and the grantee undertook to 
revoke the restrictive provision in the 
deed and joined in conveying the title to 
a third person. A child was born of the 
marriage of the grantee in the original 
deed less than 280 days after the at- 
tempted revocation. It was held that the 
child was in esse at the time of the at- 
tempted revocation and therefore the rev- 
ocation was ineffectual. For the purpose 
of capacity to take under a deed, and for 
the purpose of inheritance, it will be pre- 
sumed, in the absence of evidence to the 
contrary, that a child is in esse 280 days 
prior to its birth. Mackie v. Mackie, 230 
N.C. 152, 52 S.E.2d 352 (1949). 

When Interests Become Vested. — 
Where a woman executes a trust deed of 
settlement upon her marriage for the bene- 
fit of her children who may be born of the 
marriage, depending upon their reaching 
a certain age, the trust interest subject to 
be changed by her during her life, after 
the birth of children their interests do not 
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ipso facto become vested, and she may 
revoke the trust upon giving a sufficient 
deed to that effect and in compliance 
with the statute. MacRae v. Commerce 
Union Trust Co., 199 N.C. 714, 155 S.E. 
614 (1930). 

Revocation with Consent of Only Bene- 
ficiary of Remainder in Esse.—Plaintiff 
executed a voluntary trust in personalty 
with direction that the income therefrom 
be paid to her for life and upon her death 
the trust estate be distributed to her sur- 
viving children, and in the event plaintiff 
should die without issue, the trust estate 
should be paid to a named beneficiary if 
living and if he were not then living then 
to plaintiff's heirs generally. Plaintiff 
had no children, and executed an instru- 
ment in writing revoking the trust upon 
the payment of a specified sum to the 
only beneficiary of the remainder in esse, 
who consented to the revocation of the 
trust upon the payment to him of the 
amount agreed. It was held that under 
the provisions of this section plaintiff was 
entitled to the revocation of the trust. 
MacMillan v. Branch Banking & Trust 
Co., 221 N.C. 352, 20 S.E.2d 276 (1942). 

Law Governing Power of Revocation of 
Trust Settlement.—Where the daughter of 

a British subject took property absolutely 
from the trustees under his will upon her 
marriage, and married in North Carolina, 
executing in this State a deed of settle- 
ment in trust, without consideration, for 
beneficiaries of this State, upon certain 
contingencies, the lex loci contractu 

governing the marriage settlement was 
that of North Carolina and the settlement 
was controlled by the provisions of our 
statutes as to its revocation. MacRae v. 
Commerce Union Trust Co., 199 N.C. 
714, 155 S.E. 614 (1930). 

Applied in Cutter v. American Trust 

Co., 213 N.C. 686, 197 S.E. 542 (1938). 

§ 39-6.1. Validation of deeds of revocation of conveyances of fu- 
ture interests to persons not in esse.—All deeds or instruments heretofore 
executed, revoking any conveyance of future interest made to persons not in esse, 
are hereby validated insofar as any such deed of revocation may be in conflict 
with the provisions of G.S. 39-6. 

All such deeds of revocation heretofore executed are hereby validated and no 
such deed of revocation shall be held to be invalid by reason of not having been 
executed within the six-month period prescribed in the third proviso of G.S. 39-6. 
(1947, c. 62.) 

Editor’s Note.—The act from which this 
section was codified became effective on 
February 11, 1947, and provided that its 

provisions should not affect pending litiga- 
tion. 
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§ 39-6.2. Creation of interest or estate in personal property.—Any 

interest or estate in personal property which may be created by last will and testa- 

ment may also be created by a written instrument of transfer. (1953, c. 198.) 

Editor’s Note—This section overrules 
the decision in Speight v. Speight, 208 N.C. 
132, 179 S.E. 461 (1935), which held that 
there can be no limitation over after a 
life estate in personal property. 

For comment on this section, see 31 

The restriction upon the right to create 
a remainder in personal property after a 
life estate by deed, or other written instru- 
ment, has been eliminated by this section. 

Ridge v. Bright, 244 N.C. 345, 93 S.E.2d 
607 (1956). 

N.C.L. Rev. 408 (1953). 

§ 39-6.3. Inter vivos and testamentary conveyances of future in- 

terests permitted.—(a) The conveyance, by deed or will, of an existing future 

interest shall not be ineffective on the sole ground that the interest so conveyed 

is future or contingent. All future interests in real or personal property, includ- 

ing all reversions, executory interests, vested and contingent remainders, rights 

of entry both before and after breach of condition and possibilities of reverter may 

be conveyed by the owner thereof, by an otherwise legally effective conveyance, 

inter vivos or testamentary, subject, however, to all conditions and limitations 

to which such future interest is subject. 

(b) The power to convey as provided in subsection (a), can be exercised by 

any form of conveyance, inter vivos or testamentary, which is otherwise legally 

effective in this State at the date of such conveyance to transfer a present estate of 

the same duration in the property. 

(c) This section shall apply only to conveyances which become operative to 
transfer title on or after October 1, 1961. (1961, c. 435.) 

Future Interests in Personal Property— are also permissible in the law of personal 

As to personal property permanent in na- property. Poindexter v. Wachovia Bank 

ture the generally accepted rule is that & Trust Co., 258 N.C 371; 128 S.Ei2d 

the same future interests that are per- 867 (1963). 

missible in the field of real property law 

ARTICLE 2. 

Conveyances by Husband and Wife. 

§ 39-7. Instruments affecting married person’s title; joinder of 

spouse; exceptions.—(a) In order to waive the elective life estate of either hus- 

band or wife as provided for in G.S. 29-30, every conveyance or other instrument 

affecting the estate, right or title of any married person in lands, tenements or 

hereditaments must be executed by such husband or wife, and due proof or ac- 

knowledgment thereof must be made and certified as provided by law. 

(b) A married person may bargain, sell, lease, mortgage, transfer and convey 

any of his or her separate real estate without joinder or other waiver by his or 

her spouse if such spouse is incompetent and a guardian or trustee has been ap- 

pointed as provided by the laws of North Carolina, and if the appropriate instru- 

ment is executed by the married person and the guardian or trustee of the in- 

competent spouse and is probated and registered in accordance with law, it shall 

convey all the estate and interest as therein intended of the married person in 

the land conveyed, free and exempt from the elective life estate as provided in 

G.S. 29-30 and all other interests of the incompetent spouse. 

(c) Subsection (a) shall not be construed to require the spouse’s joinder or 

other waiver of the elective life estate of such spouse as provided for in G.S. 

29-30 where a different provision is made or provided for in the General Statutes 

including, but not limited to, G.S. 39-13, G.S. 39-13.3, G.S. 39-13.4, G.S. 31A-1 

(d), and G.S. 52-10. (C. C. P., s. 429; subsec. 6; 1868-9) c277ee61 Ss, Code ts; 
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$256 a B09 235767 97 Rey. n6952 5. C68," 52-997 991945, cav3,s.4 5.1957, c. 
598, s. 3; 1965, c. 855.) 

I. General Consideration. 
II. Execution by Both Husband and 

Wife. 
A. In General. 
B. Husband’s Acknowledgment and 

Proof of Execution. 

III. Effect of Feme Covert’s Deed. 

Cross References. 
See Const., Art. X, § 6. As to form of 

acknowledgment of conveyances and con- 
tracts between husband and wife, see § 47- 
39. As to acknowledgment at different 

times and places and before different of- 
ficers, and order of acknowledgment, see § 

39-8. As to husband’s acknowledgment 
and wife’s acknowledgment before the 
same officer, see § 47-40. For repeal of 
laws requiring private examination of mar- 
ried women, see § 47-14.1. For validation 
of certain instruments executed without 
private examination of married woman, see 

§ 39-13.1. As to married persons generally, 
see § 52-1 et seq. As to abolition of dower, 

see § 29-4. 

I. GENERAL CONSIDERATION. 

Editor’s Note—This section must be 
considered in connection with N.C. Const., 
Art. X, § 6, and chapter 52 of the General 

Statutes. The Constitution secures to a 
feme covert her property, real and per- 
sonal, acquired before or after marriage, as 
her sole and separate estate and property. 
However, it requires the written consent 

of the husband before she can make a 
valid conveyance thereof. The very year 
of the adoption of the Constitution the 
legislature passed an act requiring that 
for the validity of a conveyance or other 
instrument, affecting the “estate, right or 
title of any married woman in lands, tene- 
ments or hereditaments,” her privy exam- 

ination must be taken by the proper of- 
ficer. Code of Civil Procedure, § 429, 
subsec. 6, reenacted, with some slight 
modifications, by Laws 1868-9, c. 277, § 

15. This enactment continued, in sub- 

stance, through the various codes and laws 

on the subject, appearing in Revisal 1905 
as § 952. Council v. Pridgen, 153 N.C. 
443, 69 S.E. 404 (1910). The section was 
brought forward in a substantial manner 
as this section, prior to the 1965 amend- 

ment. 

The 1965 amendment rewrote this sec- 

tion. 
Many of the cases cited in the note to 

this section construe the section prior to 
the 1965 amendment. 

See 12 N.C.L. Rev. 68, for comment on 

this section prior to the 1957 and 1965 
amendments. 

For note on wife’s conveyance of her 

realty by virtue of husband’s power of 

attorney, see 31 N.C.L. Rev. 228 (1953). 
Constitutionality—This section is con- 

stitutional. Council v. Pridgen, 153 N.C. 
443, 69, S.E. 404 (1910); Jackson v. Beard, 
162 N.C. 105, 78 S.E. 6 (1913); Graves 
7. Jolinson, 172 N-C 176, 90 5.E. 113 

(1916). 
It is not in conflict with the constitu- 

tional provision which secures to the wife 

her entire estate, notwithstanding her 

coverture. Southerland v. Hunter, 93 N.C. 
310 (1885). 

Strict Compliance Necessary.—Unless 
the formalities of this section are complied 
with, the deed is absolutely void. Jackson 
v. Beard, 162 N.C. 105, 78 S.E. 6 (1913). 

Compliance with the statutory require- 
ment in effect at the time the deed was 
executed was necessary to its validity. 
Failure to comply with the requirements 
rendered the deed of a married woman to 
her husband absolutely void. Noble v. Pitt- 
man, 241 N.C. 601, 86 S.E.2d 89 (1955). 

The section admits no distinction be- 
tween legal and equitable interests, and 
embraces every “estate, right or title,” 

which a married woman may possess in 

land, and such is the construction put 
upon it by the court. Clayton v. Rose, 87 
N.C. 106 (1882). 

Creation of Trust—A woman under 
coverture cannot create a trust in land 
by parol or in any other manner except 
by embodying it in a written instrument 
executed in accordance with this section. 
Ricks v. Wilson, 154 N.C. 282, 70 S.E. 
476 (1911). 
A power of attorney given by a married 

woman to dismiss an action concerning 
her land need not be registered to give it 

validity. Hollingsworth v. Harman, 83 

N.C. 153 (1880). 
Deed Executed Same Day That Abso- 

lute Divorce Decree Was Rendered.— 
Where a decree of absolute divorce was 
rendered and a quitclaim deed from the 
wife to the husband was executed on the 
same day, and the requirements necessary 

to the validity of a deed from a married 
woman to her husband as prescribed by 
the statute then in effect were not ob- 

served, it was held that if the deed was 
executed and delivered prior to the rendi- 

tion of the divorce decree, it would be 

void, and if it was executed and delivered 
subsequent thereto, it would be valid. An 
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instruction that if the deed were exe- 
cuted and delivered at approximately the 
same time as the rendition of the divorce 
decree as a simultaneous transaction, the 
deed would be valid, was error. Noble v. 
Pittman, 241 N.C. 601, 86 S.E.2d 89 

(1955). 
Liability of Married Woman for Breach 

of Contract.—Since the enactment of the 
Martin Act (§ 52-2), it is held that con- 

tracts wrongfully broken by married 
women will subject them to liability for 
damages, even though they cannot be 
compelled to convey unless they have 
been privily examined according to forms 
of law. In other words they may be liable 
for damages, although specific perfor- 

mance cannot be required. Lipinsky v. Re- 
vell, 167 N.C. 508, 83 S.E. 820 (1914); 
Royal v. Southerland, 168 N.C. 405, 84 
S.E. 708 (1915); Warren v. Dail, 170 N.C. 
406, 87 S.E. 126 (1915). 

Cited in Owens v. Blackwood Lumber 
Co., 212 N.C. 133, 193 S.E. 219 (1937). 

II. EXECUTION BY BOTH HUS- 
BAND AND WIFE. 

A. In General. 

It is necessary that a wife’s deed be 
signed by the husband and acknowledged 
by both husband and wife. Joiner v. Fire- 
men’s Ins. Co., 6 F. Supp. 103 (M.D.N.C. 
1934). 

Veto Power of Husband.—wWhile the 
husband has no interest in the wife’s prop- 

erty, he has a “veto” power over the alien- 
ation of her realty by withholding his 
written assent, without which her convey- 
ances of realty are invalid. Stallings v. 
Walker, 176 N.C. 321, 97 S.E. 25 (1918). 

Husband and Wife Must Execute Same 
Instrument.—This section clearly contem- 
plates that the same instrument of writing 
shall be executed by both husband and 
wife. Green v. Bennett, 120 N.C. 394, 27 
S.E: 142 (1897): Slocomb v. Ray, 123 N.C: 
571, 31 S.E. 829 (1898). 

Reason for Joinder of Husband.—The 
purpose of this section in making the re- 
quirements as to the deeds of a feme covert 
is stated by Chief Justice Smith in Fer- 

guson v. Kinsland, 93 N.C. 337 (1885), 
as follows: “The requirement that the 

husband should execute the same deed 
with the wife was to afford her his pro- 
tection against the wiles and insidious arts 
of others, while her separate and private 
examination was to secure her against 
coercion and undue influence from him.” 
And Conner, J., in Ball v. Paquin, 140 
N.C. 83, 52 S.E. 410 (1905), says: “For 
the purpose of throwing around her the 
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protection of her husband’s counsel and 
advice, the legislature declared that with 
certain exceptions she could not contract 
without the written consent of her hus- 
band.” Jackson v. Beard, 162 N.C. 105, 78 

S.F 6 41913): 

Husband May Execute First—The deed 
is nonetheless effectual to pass the title of 
the wife because the husband executes it 
before she does. Lineberger v. Tidwell, 
104 N.C. 506, 10 S.E. 758 (1889). 

Binding Dower Interest by Mortgage. 
—To bind the dower interest by mortgage 

the husband and wife must join in the ex- 
ecution of the deed; separate conveyances 

will not comply with the requirement of 
this section. Slocomb v. Ray, 123 N.C. 
571, 31 S.E. 829 (1898), decided prior to 
the enactment of § 29-4 which abolished 

dower. 

Effect of Husband’s Minority.—The part 
of this section requiring execution by the 
husband when his wife’s lands are con- 
veyed is contractual in its nature; hence 
when the husband is a minor the convey- 
ance is subject to the usual rules applying 
to infant’s contracts, and he may avoid 
or ratify it upon reaching his majority. 
Jackson v. Beard, 162 N.C. 105, 78 S.E. 6 
(1913). But see § 39-13.2 which makes mar- 
ried persons under twenty-one competent 
to execute certain deeds. 

B. Husband’s Acknowledgment and 
Proof of Execution. 

Acknowledgment or Proof of Execution 
Necessary to Pass Title—The law has 
been changed to permit the acknowledg- 
ment of the husband to be taken after that 
of the wife and before a different officer 
(see § 39-8), but this section still requires 

the acknowledgment of the husband or 
proof of his execution of the deed to pass 
the title or interest of the wife; and the 
principle that the General Assembly has 
power to prescribe the form in which 
the assent of the husband to the execution 
of a deed by the wife shall be evidenced, 
is unimpaired, and was fully recognized 
in Warren v. Dail, 170 N.C. 406, 87 S.E. 
126 (1915); Graves v. Johnson, 172 N.C. 
176, 90 S.E. 113 (1916). 
The case of Southerland v. Hunter, 93 

N.C. 310 (1885), which has been ap- 
proved on this point in Lineberger v. Tid- 
well, 104 N.C. 506, 10 S.E. 758 (1889), 
and in Slocomb v. Ray, 123 N.C. 571, 31 
S.E. 829 (1898), construes § 1256 of the 
Code (1883), Revisal, § 952, Consolidated 
Statutes, § 992, which is this section; and 
it is there held that a deed signed by the 
husband, but not proved as to him, was 
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ineffectual to pass the title of the wife, 
although her acknowledgement and private 
examination were taken. The fact that 
the General Assembly saw fit to change 
the statute requiring proof as to the hus- 
band and wife to be taken before the 
same officer, and that proof as to the hus- 
band should precede proof as to the wife, 
after the decisions of McGlennery v. 
Miller, 90 N.C. 215 (1884), and Ferguson 
v. Kinsland, 93 N.C. 337 (1885), and left 
the statute unchanged as to the require- 
ments that the deed must be proved as to 

the husband to pass the title or interest of 
the wife, after the decision in Southerland 
vy. Hunter, furnishes the strongest possible 
evidence that the General Assembly 

thought the latter a safeguard which 
ought to be retained. Graves v. Johnson, 
fern Car 6.) 908 S., 113) C1916): 
Time of Acknowledgment.—While the 

husband and wife must both be parties to 

the same deed, there is manifestly no 
requirement in the language of the section 
that the act of acknowledgment by both 
should be contemporaneous. Lineberger 

v. Tidwell, 104 N.C. 506, 10 S.E. 758 
(1889). See § 39-8 and note. 

Acknowledgment after Wife’s Death.— 
A deed to lands is only complete upon de- 
livery, and a married woman’s deed to 
her lands requires the written consent of 
her husband under the form provided for 
by this section requiring that such convey- 
ance be signed by both the husband and 
wife; and a deed made and signed in due 
form by the wife, in which thereafter the 
husband writes in his name as a grantor, 
and after her death acknowledges its 
execution before the clerk, is invalid to 

pass title. Hensley v. Blankinship, 174 N.C. 
759, 94 S.E. 519 (1917). 

Consent Proved and Recorded after 

Cu. 39. CoNVEYANCES—HuUSBAND AND WIFE § 39-8 

Wife’s Death.—No title is conveyed by a 
married woman’s deed of her separate 
property where her husband’s consent 
thereto was not proved and recorded until 
after the death of the wife. Green v. Ben- 
nett, 120 N.C. 394, 27 S.E. 142 (1897). 

III. EFFECT OF FEME COVERT’S 
DEED. 

How Lands of Feme Covert Bound.— 
In Green v. Branton, 16 N.C. 500 (1830), 
the court says that a feme covert can be 

bound as to her land in only two ways: 
First, by her deed executed jointly with her 
husband with her privy examination 
thereto, and, secondly, by the judgment 
of a competent court. Smith v. Ingram, 
130 N.C. 100, 40 S.E. 984 (1902). 

Delivery of Deed Not Presumed.—The 
delivery of a deed will not be presumed 
from the acknowledgment of the husband 
and the acknowledgment and privy ex- 
amination of the wife. ‘Tarlton v. Griggs, 

131 N.C. 216, 42 S.E. 591 (1902). 
When Deed Is Inoperative—In Scott v. 

Battle, 85 N.C. 185 (1881), it is held that 
a feme covert’s deed, not executed in the 

prescribed mode, is wholly inoperative. 
Clayton v. Rose, 87 N.C. 106 (1882). 
A purchase-money deed given by a feme 

covert, living with her husband, in which 

the husband does not join and which does 
not contain any privy examination of the 
wife, is void because not complying with 
this section and Art. X, § 6 of the Con- 
stitution. Hardy v. Abdallah, 192 N.C. 45, 
133 S.F. 195 (1926). 
A married woman is not estopped by a 

deed not executed in the mode prescribed 
by the statute. Towles v. Fisher, 77 N.C. 

437 (1877); Smith v. Ingram, 130 N.C. 100, 
40 S.E. 984 (1902). 

§ 39-7.1. Certain instruments affecting married woman’s title not 
executed by husband validated.—No conveyance, power of attorney, or other 
instrument affecting the estate, right or title of any married woman in lands, 
tenements or hereditaments which was executed by such married woman after 
February 6, 1964 and before June 8, 1965, shall be invalid for the reason that the 
instrument was not also executed by the husband of such married woman. (1965, 
c. 857.) 

§ 89-8. Acknowledgment at different times and places; before dif- 
ferent officers; order immaterial. — In all cases of deeds, or other instru- 
ments executed by husband and wife and requiring registration, the probate of 
such instruments as to the husband and due proof or acknowledgment of the 
wife may be taken before different officers authorized by law to take probate of 
deeds, and at different times and places, whether both of said officials reside in 
this State or only one in this State and the other in another state or country. 
And in taking the probate of such instruments executed by husband and wife, 
it is immaterial whether the execution of the instrument was proven as to or 
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acknowledged by the husband before or after due proof as to or acknowledgment 
of the wife. (1895, c. 136; 1899, c. 235, s. 9; Revi, s. 953; C.'S., s. 99831945, 
Cas O75.) 

Editor’s Note.—Prior to the enactment 
of this section a deed made by husband 
and wife, conveying the wife’s land, was 
required to be first acknowledged by the 
husband and wife, and then her privy 
examination taken. This order was re- 
garded as material, and of the substance of 
the execution of such a deed. Unless this 
order of acknowledgment and probate was 
observed, the deed was ineffectual to pass 

any title or interest whatsoever. Mc- 

Glennery v. Miller, 90 N.C. 215 (1884). 
And see Barrett v. Barrett, 120 N.C 127, 

26 S.E. 691 (1897). 
Obviously such stringent and technical 

requirements could hardly be said to be in 

line with the spirit of a statute whose lead- 
ing purpose was to facilitate alienation by 
married women, or, as said in Barfeld v. 

Combs, 15 N.C. 514 (1834), to protect, not 
to hamper, married women. It is hard to 

see where any additional protection was 
afforded married women, while the evils 

and inconveniences resulting therefrom 
are only too apparent. This section offers 
a solution to the difficulty by removing the 

technicalities, while in nowise decreasing 
the protection provided for married 
women. Burgess v. Wilson, 13 N.C. 306 
(1830); Pierce v. Wanett, 32 N.C. 446 
(1849); Malloy v. Bruden, 88 N.C. 305 

(1883); Barrett v. Barrett, 120 N.C. 127, 

26 S.E. 691 (1897); Graves v. Johnson, 
172 N.C. 176, 90 S.E. 113 (1916). 

For repeal of laws requiring private 
examination of married women, see § 47- 

14.1. 

Acknowledgment of Husband Still Re- 
quired.—_The acknowledgment of the hus- 
band or proof of his execution of the deed 
is still required to pass the title or interest 
of the wife. Graves v. Johnson, 172 N.C. 
176, 90 S.E. 113 (1916). 

Need Not Be at Same Time or before 
Same Officer.—It is not necessary that the 
husband should actually sign at the same 
time as the wife, or in her presence; nor is 

it necessary that the proof or acknowledg- 
ment of the execution should be at the 
same time or before the same officer. Line- 
berger v. Tidwell, 104 N.C. 506, 10 S.E. 
758 (1889). 

39-9. Absence of wife’s acknowledgment does not affect deed as 
to husband.—When an instrument purports to be signed by a husband and 
wife the instrument may be ordered registered, if the acknowledgment of the 
husband is duly taken, but no such instrument shall be the act or deed of the 
wife unless proven or acknowledged by her according to law. (1899, c. 235, s. 
8; 1901, c. 637; Rev., s. 954; C. S., s. 999; 1945, c. 73, s. 6.) 

Cross Reference—For provision that 
clerk of superior court pass on certifi- 
cate of acknowledgment and order regis- 

tration, see § 47-14. 
Editor’s Note—For repeal of laws re- 

quiring private examination of married 
women, see § 47-14.1. 

When Assent of Wife Required.— An 
unembarrassed owner of land, no matter 

when the land was acquired, can convey 
the same, absolutely, or by way of trust or 
mortgage, free of all homestead rights, 
without the assent of his wife, subject 
only to her right of dower [dower was 
abolished by § 29-4] except in the fol- 
lowing cases: (1) Where the land in ques- 
tion has been allotted to him as a home- 
stead, either on his own petition or by 
an officer, in accordance with law; (2) 
where no homestead has been allotted, but 
there are judgments against him which 
constitute a lien on the land, and upon 
which execution might issue and make it 
necessary to have his homestead allotted; 

(3) where no homestead has been allotted, 
but he has made a mortgage, reserving an 

undefined homestead, which mortgage 
constitutes a lien on the land that could 
not be foreclosed without allotting a 
homestead; (4) where the conveyance is 
fraudulent as to creditors, and no home- 

stead has been allotted in other lands. 
Hughes v. Hodges, 102 N.C. 236, 9 S.E. 
437 (1889). 

By the eighth section of the tenth article 

of the Constitution, a deed made by the 
owner of a homestead without the vol- 
untary signature and assent of his wife is 
void. Wittkowsky v. Gidney, 124 N.C. 
437, 32 S.E: 731 (1899): 

When Probate Does Not Authorize 
Registration—Where the probate of a 
deed recites the acknowledgment and privy 
examination of the wife of the grantor 
only, it is, insufficient and does not au- 
thorize registration. Hatcher v. Hatcher, 
127 N.C. 200, 37 S.E. 207 (1900). 
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§ 39-10. Officers authorized to take privy examination.—The offi- 
cials authorized by law to take proofs and acknowledgments of the execution of 
any instrument are empowered to take the private examination of any married 
woman, when her private examination is necessary, touching her free and vol- 
untary assent to the execution of any instrument to which her assent is or may 

be necessary, and to certify the fact of such private examination. (1899, c. 235, 
BO WReEV,,:S,,9957 Co.0.98.,1000.) 

Cross Reference. — As to officials au- 
thorized by law to take acknowledgments, 
see §§ 2-16, subdivision 13, 10-4, 47-1, 47-2, 
47-3. 

Editor’s Note. — All laws requiring 
private examination of married women 
were repealed by Acts of 1945, c. 73, s. 21, 
codified as § 47-116. See now § 47-14.1. 
When Husband and Wife Out of State. 

—When the husband and wife reside in a 
foreign country her acknowledgment, etc., 

may be taken by an ambassador, etc., of 

the United States, or by the mayor or 
other chief officer of any city or town. 
Paul v. Carpenter, 70 N.C. 502 (1874). 
Acknowledgment before Military Of- 

ficer. — An acknowledgment and private 
examination taken by the provost marshal 
of the city of New Bern while that place 
was in possession of the United States 
military authorities, in the absence of 
fraud and the like, is good, having a similar 
effect as foreign judgments. Paul  v. 
Carpenter, 70 N.C. 502 (1874). 
When Officer Employee of Grantee.— 

The privy examination of a married woman 

as to her execution of a deed is not invalid 
because taken by a notary public who 
was a clerk in the office of the grantee, but 

had no interest in the transaction. Wa- 
chovia Nat’l Bank v. Ireland, 122 N.C. 
571, 29 S.E. 835 (1898). 
When Officer Related to Parties.—Pro- 

bate and private examinations taken be- 
fore an officer are not invalid simply be- 
cause he is related to the parties. Mc- 
Allister v. Purcell, 124 N.C. 262, 32 S.E. 
715 (1899). 

Omission of Seal by Justice of the 
Peace.—The omission by a justice of the 
peace to attach his seal to a certificate of 
the proof of execution of a deed and privy 
examination of the wife will not invalidate 
his action, which is otherwise regular. 
Lineberger v. Tidwell, 104 N.C. 506, 10 

S.E. 758 (1889). 
Corrections after Expiration of Office — 

A justice of the peace cannot correct his 
certificate made to a deed after his term 
of office has expired, such authority not 

having been given by statute. Cook v. Pitt- 
man, 144 N.C. 530, 57 S.E. 219 (1907). 

§ 39-11. Certain conveyances not affected by fraud if acknowledg- 
ment or privy examination regular. — No deed conveying lands nor any in- 
strument required or allowed by law to be registered, executed by husband and 
wife since the eleventh of March, one thousand eight hundred and eighty-nine, 
if the acknowledgment or private examination of the wife is thereto certified as 
prescribed by law, shall be invalid because its execution or acknowledgment was 
procured by fraud, duress or undue influence, unless it is shown that the grantee 
or person to whom the instrument was made participated in the fraud, duress 
or undue influence, or had notice thereof before the delivery of the instrument. 
Where such participation or notice is shown, an innocent purchaser for value 
under the grantee or person to whom the instrument was made shall not be af- 
fected by such fraud, duress or undue influence. (1889, c. 389; 1899, c. 235, s. 
Breeey 5) 9907 C; o...s:,1001 2.1945" ).73, 6) 7.) 

Cross Reference.—As to sufficiency of 
probate and registration without livery, 

in the certificate of the justice of the peace, 

the plaintiff may by clear, cogent, and 
see § 47-17 and note. 

Editor’s Note.—For repeal of laws re- 
quiring private examination of married 
women, see § 47-14.1. 

mee 12 N.C.L. Rev. 71. 

When Privy Examination Was Not 
Taken.—In an action to invalidate a deed 
to lands because, in fact, the privy exam- 
ination of the feme covert, the owner and 
plaintiff, had not been taken, though it was 
expressed to have been taken, as required 

convincing proof show that her examina- 
tion had not been taken at all, and when, 

under a proper charge thereon from the 
judge, the jury has found that such exam- 

ination was not taken, the verdict will 

stand, though the grantee may not have 
been fixed with notice. Davis v. Davis, 

146 N.C. 163, 59 S.E. 659 (1907). 

Same—Irregularity. — Where the privy 
examination of a wife was not taken, or 
was taken in a manner insufficient to fulfill 
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the requirements of the law, though the 
grantee had no knowledge thereof, the 
matter is open to judicial investigation. 
Benedict v. Jones, 129 N.C. 470, 40 S.E. 
221 (1901). But see Brite v. Penny, 157 

N.C. 110, 72 .S.E. 964 (1911). 
Presence and Undue Influence of Hus- 

band.—The presence and undue influence 
of the husband at the ceremony of the privy 
examination would not vitiate a certificate 
to a deed in all respects regular as against 
the grantee, unless the grantee had notice 

of it, and the burden would be upon the 
plaintiff attacking the validity of the deed 
for that reason. Brite v. Penny, 157 N.C. 
110, 72 S.E. 964 (1911), citing Butner v. 
Blevins, 125 N.C. 585, 34 S.E. 629 (1899); 
Davis v. Davis, 146 N.C. 163, 59 S.E. 659 

(1907). 
Fraud of Probate Officer. — Where a 

married woman has signed a mortgage or 
deed of trust to secure borrowed money, 
she may not have it set aside upon allega- 
tion of fraud of a probate officer in taking 
her separate examination, when she admits 
that the examination was taken in sub- 
stantial compliance with the requirement 
of the statute, and she signed the convey- 
ance, and there is no evidence that the 

mortgagee participated in the fraud. 
Whitaker v. Sikes Co., 187 N.C. 613, 122 
S.E. 468 (1924). 

In Whitaker v. Sikes Co., 187 N.C. 613, 
615, 122 S.E. 468 (1924), the court said: 

Cu. 39. ConvEYANCES—HusBAND AND WIFE § 39-13 

“Even if the justice practiced a fraud upon 
her, since she does not allege that the Sikes 
Company, the party to whom the instru- 
ment was made, had any knowledge there- 
of, or participated in any way in the al- 
leged fraud, she is precluded now from 
having it adjudged invalid and set aside.” 

Note Procured by Duress.—Upon the 
principle embodied in this section, a note 
given by a husband and wife, where the 
husband procured the wife’s execution by 
duress, is voidable only, and is good in the 
hands of a bona fide holder. L. A. Ran- 
dolph Co. v. Lewis, 196 N.C. 51, 144 S.E. 
545 (1928). 

Guilt of Grantee Must Be Alleged.—A 
defense by a married woman that her privy 

examination as to her execution of a deed 
was procured by fraud and imposition is 
unavailing unless supported by an allega- 
tion that the grantee had notice of or 
participated in the same. Wachovia Nat'l 
Bank v. Ireland, 122 N.C. 571, 29 S.E. 835 
(1898). 
Innocent Purchaser from Guilty Grantee 

Protected.—This section protects the title 
of an innocent purchaser for value from a 
grantee who did have notice of such fraud, 
duress or undue influence. Butner v. Blev- 
ins, 125 N.C. 585, 34 S.E. 629 (1899). 

Applied, as to married woman’s attack 

upon certificate of acknowledgment and 
privy examination, in Lee v. Rhodes, 230 

N.C. 190, 52 S.E.2d 674 (1949). 

§ 39-12. Power of attorney of married person.—Every competent mar- 

ried person of lawful age is authorized to execute, without the joinder of his or her 

spouse, instruments creating powers of attorney affecting the real and personal 

property of such married person naming either third parties or, subject to the 

provisions of G.S. 52-6, his or her spouse as attorney in fact. Such instruments 

may confer upon the attorney, and the attorney may exercise, any and all powers 

which lawfully can be conferred upon an attorney in fact, including, but not limited 

to, the authority to join in conveyances of real property for the purpose of waiving 

or quitclaiming any rights which may be acquired as a surviving spouse under 

the’ provisions’ of °G.S: 29280. (1798) ¢) SIO RIC. C837) "sie Code S12 5/2 

Rev., s. 957; C. S., s. 1002; 1965, c. 856.) 
Cross Reference.—As to registration of 

power of attorney, § 47-28. 

Editor’s Note. — The 1965 amendment 

rewrote this section. 

§ 39-13. Spouse need not join in purchase-money mortgage.—The 

purchaser of real estate who does not pay the whole of the purchase money at the 

time when he or she takes a deed for title may make a mortgage or deed of 

trust for securing the payment of such purchase money, or such part thereof as 
may remain unpaid, which shall be good and effectual against his or her spouse 
as well as the purchaser, without requiring the spouse to join in the execution 
of such mortgage or deed of trust. (1868-9, c. 204; Code, s. 1272; Rev., s. 958; 
1907) c. 12¢G, Ssal003* 1965 cco) 

Cross Reference. — As to abolition of added “or she” near the beginning of the 

dower, see § 29-4. section, substituted “his or her spouse as 

Editor’s Note. — The 1965 amendment well as the purchaser” for “his wife as 
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well as himself” and _ substituted “the 
spouse” for “her” near the end of the sec- 
tion. 
Dower Right Subject to Defeat. — The 

dower right [since abolished by § 29-4] of 
a feme covert may be defeated by a mort- 
gage of the husband alone, when for part 
of the purchase money. Corporation 

Comm’n v. Dunn, 174 N.C. 679, 94 S.E. 481 

Cu. 39. CoNVEYANCES—HUSBAND AND WIFE § 39-13.3 

Deeds of Trust Substituted for Pur- 
chase-Money Deed.—Where two deeds of 
trust are executed and substituted for the 
original purchase-money deed of trust, 
which is canceled, the wife of the grantee 
acquires no dower right in land, the 
original debt for the purchase money not 
having been extinguished. Case v. Fitzsi- 
mons, 209 N.C. 783, 184 S.E. 818 (1936). 

(1917). 

§ 39-13.1. Validation of certain deeds, etc., executed by married 
women without private examination.—No deed, contract, conveyance, lease- 
hold or other instrument executed since the seventh day of November, one thou- 
sand nine hundred and forty-four, shall be declared invalid because of the fail- 
ure to take the private examination of any married woman who was a party to 
such deed, contract, conveyance, leasehold or other instrument. (1945, c. 73, s. 
2134.) 

§ 39-13.2. Married persons under twenty-one made competent as 
to certain transactions; certain transactions validated.—(a) Any mar- 
ried person under twenty-one years of age is authorized and empowered and shall 
have the same privileges as are conferred upon married persons twenty-one years 
of age or older to: 

(1) Waive, release or renounce by deed or other written instrument any 
right or interest which he or she may have in the real or personal 
property (tangible or intangible) of the other spouse; or 

(2) Jointly execute with his or her spouse, if such spouse is twenty-one years 
of age or older, any note, contract of insurance, deed, deed of trust, 
mortgage, lien of whatever nature or other instrument with respect to 
real or personal property (tangible or intangible) held with such other 
spouse either as tenants by the entirety, joint tenants, tenants in com- 
mon, or in any other manner. 

(b) Any transaction between a husband and wife pursuant to this section shall 
be subject to the provisions of G.S. 52-6 whenever applicable. 

(c) No renunciation of dower or curtesy or of rights under G.S. 29-30 (a) by 
a married person under the age of twenty-one years after June 30, 1960 and un- 
til April 7, 1961, shall be invalid because such person was under such age. No 
written assent by a husband under the age of twenty-one years to a conveyance 
of the real property of his wife after June 30, 1960 and until April 7, 1961, shall 
be invalid because such husband was under such age. (1951, c. 934, s. 1; 1955, 
c. 376; 1961, c. 184; 1965, c. 851; c. 878, s. 2.) 

Editor’s Note. — The first 1965 amend- ‘“G.S. 52-6” for “G.S. 52-12” in subsection 
ment deleted “now” preceding “conferred” 
in the introductory paragraph of subsec- 
tion (a), deleted former subdivision (2) and 
redesignated subdivision (3) of that sub- 
section as subdivision (2). 

The second 1965 amendment substituted 

(b). 

For brief comment on this section, see 
29 N.C.L. Rev. 379. For article on ten- 
ancy by the entirety in North Carolina, 
see 41 N.C.L. Rev. 67 (1962). 

§ 39-13.3. Conveyances between husband and wife.—(a) A convey- 
ance from a husband or wife to the other spouse of real property or any interest 
therein owned by the grantor alone vests such property or interest in the grantee. 

(b) A conveyance of real property, or any interest therein, by a husband or a 
wife to such husband and wife vests the same in the husband and wife as tenants 
by the entirety unless a contrary intention is expressed in the conveyance. 

(c) A conveyance from a husband or a wife to the other spouse of real prop- 
erty, or any interest therein, held by such husband and wife as tenants by the 
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entirety dissolves such tenancy in the property or interest conveyed and vests such 

property or interest formerly held by the entirety in the grantee. 

(d) The joinder of the spouse of the grantor in any conveyance made by a 

husband or a wife pursuant to the foregoing provisions of this section is not nec- 

essary. 
(e) Any conveyance by a wife authorized by this section is subject to the pro- 

visions of G.S. 52-6. (1957, c. 598, s. 1; 1965, c. 878, s. 3.) 

Editor’s Note. — The 1965 amendment North Carolina including brief discussion 

substituted “G.S. 52-6” for “G.S..52-12"' in of “this section, see"=41 N.C.La) Reva 67 

subsection (e). (1962). 

For article on tenancy by the entirety in 

§ 39-13.4. Conveyances by husband or wife under deed of separa- 

tion.—Any conveyance of real property, or any interest therein, by the husband 

or wife who have previously executed a valid and lawful deed of separation 

which authorizes said husband or wife to convey real property or any interest 

therein without the consent and joinder of the other and which deed of separa- 

tion is recorded in the county where the land lies, shall be valid to pass such 

title as the husband or wife may have to his or her grantee, unless the deed of 

separation so recorded and registered in the register of deeds’ office is cancelled 

of record by both parties and duly witnessed by the register of deeds or a deputy 

or assistant register of deeds of said county, or unless an instrument in writing 

cancelling the deed of separation and properly executed and acknowledged by 

said husband and wife is recorded in the office of said register of deeds. (1959, 

Crate) 

§ 39-14: Repealed by Session Laws 1943, c. 543. 

Editor’s Note.—Chapter 65 of the Pub- ever, that act contained no specific repeal 

lic Laws of 1923, now codified as § 30-9, of this section. The 1943 act accomplished 

was a reenactment of this section. How- the repeal in specific terms. 

ARTICLE 3. 

Fraudulent Conveyances. 

§ 39-15. Conveyance with intent to defraud creditors void. — For 

avoiding and abolishing feigned, covinous and fraudulent gifts, grants, alienations, 

conveyances, bonds, suits, judgments and executions, as well of lands and tene- 

ments as of goods and chattels, which may be contrived and devised of fraud, to 

the purpose and intent to delay, hinder and defraud creditors and others of their 

just and lawful actions and debts, every gift, grant, alienation, bargain and con- 

veyance of lands, tenements and hereditaments, goods and chattels, by writing or 

otherwise, and every bond, suit, judgment and execution, at any time had or 

made, to or for any intent or purpose last before declared and expressed, shall 

be deemed and taken (only as against that person, his heirs, executors, admin- 

istrators and assigns, whose actions, debts, accounts, damages, penalties and for- 

feitures, by such covinous or fraudulent devices and practices aforesaid, are, shall, 

or might be in anywise disturbed, hindered, delayed or defrauded) to be utterly 

void and of no effect; any pretense, color, feigned consideration, expressing of 

use, or any other matter or thing to the contrary notwithstanding ; and in all 

actions by creditors to set aside gifts, grants, alienations and conveyances of lands 

and tenements and judgments purporting to be liens on the same on the ground 

that such gifts, grants, alienations, conveyances and judgments are feigned, co- 

vinous and fraudulent hereunder, it shall be no defense to the action to allege 

and prove that the lands and tenements alleged to be so conveyed or encumbered 

do not exceed in value the homestead allowed by law as an exemption: Provided, 

that nothing in this section shall be construed to authorize the sale under execu- 

tion or other final process, obtained on any debt during the continuance of the 
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homestead, of any interest in such land as may be exempt as a homestead. (50 Edw. 
Die cer LORE is tCr oases PALO 7 tsa: Caves 0; Sele Codesis.) 1545 ; 
1893, c. 78; Rev., s. 960; C. S., s. 1005.) 

I. General Consideration. 
II. What Conveyances Fraudulent. 

A. In General. 
B. Intent. 
C. Badges of Fraud. 

III. Rights and Liabilities of Parties and 
Purchasers. 

IV. Rights and Remedies of Creditors. 

Cross References. 
As to registration of conveyances, con- 

tracts to convey, and leases of land, see 
§ 47-18. As to preferences in deeds of trust 
or deeds of assignment for benefit of credi- 
tors, see § 23-1 et seq. As to arrest and 

bail in action for fraud on creditors, see § 
1-410, subdivision (5). As to attachment in 
action for fraud, see § 1-440. 

I. GENERAL CONSIDERATION. 

Editor’s Note—vThis section is a sub- 
stantial reenactment of the statute 13 
Eliz., c. 5, s. 2. Bank of New Hanover v. 

Adrian, 116 N.C. 537, 21 S.E. 792° (1895). 
Prior to its enactment it was necessary to 
invoke the aid of a court of equity to have 
a deed declared void for fraud, and where, 
under a statutory provision, deeds were 
pronounced void as against creditors in 
order to secure a formal declaration of 
their invalidity, the moving party must 
have asked for relief that would have been 
formerly administered solely in a court of 
equity. Farthing v. Carrington, 116 N.C. 
315, 22 S.E. 9 (1895). At an early period 
in the judicial history of this State, it was 

held that courts of law might hear evi- 
dence and pass even incidentally upon the 
question whether a deed was fraudulent 
under 13 Eliz. Logan v. Simmons, 18 N.C. 
13 (1834); Lee v. Flannagan, 29 N.C. 471 
(1847); Hardy & Brother v. Skinner, 31 
N.C. 191 (1848); Helms v. Green, 105 N.C. 
251, 11 S.E. 470 (1890). The statute of 13 
Eliz., is declaratory of the common law 

so far as regards existing creditors; in 
this sense the statute is sometimes spoken 
of as being in affirmance of the common 
law. The remedy given to subsequent cred- 
itors rests entirely upon the enactment of 
the statute. Long v. Wright, 48 N.C. 290 
(1856). 

Section Applies to State. — The statute 
dealing with fraudulent conveyances ap- 
plies to the State as well as to individuals, 
and the State cannot rely on its preroga- 
tive. Hoke v. Henderson, 14 N.C. 12 
(1831). 

It applies to voluntary conveyances of 
personalty, as well as realty, as against 

creditors. Garrison v. Brice, 48 N.C. 85 
(1855). 

It Prevents Passing of Any Estate.— 
This section makes fraudulent conveyances 
absolutely void, and in that way prevents 

the passing of any estate whatever, as 
against creditors of the grantor. Flynn v. 

Williams, 29 N.C. 32 (1846). 
It Applies Only to Conveyances Made 

by Debtor.—The section operating, as it 
does, to wholly avoid the conveyances 

coming within its purview, it can be ap- 
plied only to conveyances made by the 

debtor himself. Gowing v. Rich, 23 N.C. 
553 (1841); United States v. Haddock, 144 
Be ouppep reo CHiDIN. Cy 1956). 

Mortgagor Considered Owner. — In ex- 
pounding the statute against fraudulent 
conveyances, the mortgagor is considered 
the owner of the estate, and the mortgagee 
but an encumbrancer. Wall v. White, 14 
N.C. 105 (1831). 

Applied in Purvis v. Whitaker, 238 N.C. 
262, 77 S.E.2d 682 (1953). 

Cited in Askew v. Interstate Hotel Co., 
195 N.C. 456, 142 S.E. 590 (1928); Vollers 
Caneel Old eel ING Ol, Los Gee 
(1937); New Amsterdam Cas. Co. v. 
Waller, 196 F. Supp. 780 (M.D.N.C. 1961); 
New Amsterdam Cas. Co. v. Waller, 301 
F.2d 839 (4th Cir. 1962); New Amsterdam 
Cas. Co. v. Waller, 323 F.2d 20 (4th Cir. 
1963). 

II. WHAT CONVEYANCES FRAUD- 
ULENT. 

A. In General. 

Rule Stated—In Aman v. Walker, 165 
N.C. 224, 81 S.E. 162 (1914), it was held 
that the principles to be deduced from the 
authorities as to fraudulent conveyances, 
are: (1) If the conveyance is voluntary, 

and the grantor retains property fully 

sufficient and available to pay his debts 
then existing, and there is no actual intent 
to defraud, the conveyance is valid. (2) If 

the conveyance is voluntary, and the grant- 
or does not retain property fully sufficient 
and available to pay his debts then exist- 
ing, it is invalid as to creditors; but it can- 
not be impeached by subsequent creditors 
without proof of the existence of a debt at 
the time of its execution which is unpaid, 

and when this is established and the con- 
veyance avoided, subsequent creditors are 
let in and the property is subjected to the 
payment of creditors generally. (3) If the 
conveyance is voluntary and made with the 
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actual intent upon the part of the grantor 
to defraud creditors, it is void, although 
this fraudulent intent is not participated in 
by the grantee, and although property 
sufficient and available to pay existing 
debts is retained. (4) If the conveyance is 
upon a valuable consideration and made 
with the actual intent to defraud creditors 
upon the part of the grantor alone, not 
participated in by the grantee and of which 
intent he had no notice, it is valid. (5) If 
the conveyance is upon a valuable con- 
sideration, but made with the actual intent 
to defraud creditors on the part of the 
grantor, participated in by the grantee or 
of which he has notice, it is void. See § 
39-17 and note. 

Effect of Consideration. — Although a 
purchaser may pay a full price for the 
property, yet if he purchased with the in- 
tent to aid his vendor to defeat the latter’s 
creditors his purchase will be void. Eigen- 
brun v. Smith, 98 N.C. 207, 4 S.E. 122 

(1887). 
If the conveyanice is upon a valuable con- 

sideration, but made with the actual intent 
to defraud creditors on the part of the 
grantor, participated in by the grantee, or 
of which he has notice, it is void. Orta 
v. Schafer, 284 F.2d 114 (4th Cir. 1960), 
quoting Aman v. Walker, 165 N.C. 224, 81 

S.E. 162 (1914). 
Preferences.—Every conveyance of prop- 

erty by an insolvent or embarrassed man, 
to the exclusive satisfaction of the claims 
of some of his creditors, has necessarily a 

tendency to defeat or hinder his other 
creditors in the collection of their de- 
mands. But if the sole purpose of such a 
conveyance be the discharge of an honest 
debt, it does not fall under operation of the 
statute against fraudulent conveyances. 
Hafner v. Irwin, 23 N.C. 490 (1841). 

But an agreement by which a convey- 
ance, made for the purpose of preferring 
a creditor, is to be kept secret until the 
debtor has an opportunity to get beyond 
the reach of process issued by his other 
creditors, renders the conveyance fraudu- 
lent towards other creditors, as intended 
to hinder, delay, or defeat them. Hafner v. 

Irwin, 23 N.C. 490 (1841). 
As to recovery of preferences by trustee 

under assignment for benefit of creditors, 

see § 23-3. 
Conveyance to Trustee for Use of Cred- 

itors—A conveyance to a trustee for the 
use of creditors, if made with intent to de- 
fraud any one of the vendor’s creditors, is 
void, though the trustee be ignorant of 
such intent, and his conduct is bona fide. 
Eigenbrun v. Smith, 98 N.C. 207, 4 S.E. 
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122 (1887). See Royster v. Stallings, 124 
N.C. 55, 32 S.E. 384 (1899). 
Conveyance to Defeat Claim for Tort.— 

A secret conveyance of a mill made to de- 
feat, hinder or delay a party injured by the 
erection thereof in the recovery of his 

damages, is fraudulent and void as to such 
party, and the former owner of the mill, 
notwithstanding such conveyance, con- 
tinues liable for the damage. Purcell v. 
McCallum, 18 N.C. 221 (1835). 
Where a deed was executed to evade 

the payment of any judgment that might 
be recovered against the grantor in an ac- 
tion for slander pending at the time of its 
execution, it is fraudulent, under this sec- 
tion, as to his creditors. Helms v. Green, 
105 N.C. 251, 11 S.E. 470 (1890). 

Secret Trusts. — In Clement v. Cozart, 
109 N.C. 173, 13 S.E. 862 (1891), it was 
said that if a deed be made, showing upon 
its face a full valuable consideration, but 
upon the secret trust that the vendee shall 
not pay anything therefor, but shall hold 
the same in contemplation of insolvency 
for the benefit of the vendor, so as to pro- 
tect and shield the property against any 
debts that he may owe at the time, or any 
liabilities that he may subsequently incur, 
under this section such a deed would be 
void as to all persons whose claims “are, 
shall or might be” defrauded thereby. See 
Morgan v. McLelland, 14 N.C. 82 (1831). 

Absolute Transfers Intended as Secu- 
rity—A deed absolute but executed upon 
a parol agreement for redemption, is, in 
law, fraudulent and void against the credi- 
tors of the vendor. Gregory v. Perkins, 15 

N.C. 50 (1833). 
A deed absolute on its face, which is 

mere security for a debt, is void as against 
creditors of the grantor. Bernhardt v. 
Brown, 122 N.C. 587, 29 S.E. 884 (1898). 
A deed absolute on its face, but intended 

as a mortgage only, is fraudulent and void 
against creditors and purchasers, and 
against subsequent as well as prior credi- 
tors. Halcombe vy. Ray, 23 N.C. 340 (1840). 
A bond given as a pretext to enable one 

person to set up a claim to the property of 

another, so as to defraud the creditors of 
that other, is void even as between the 
parties to the same. John G. Powell & Co. 
v. Inman, 53 N.C. 436 (1862). 

Feigned and Covinous Judgment. — A 
feigned and covinous judgment is made 
utterly void as against the person who is 
in anywise hindered, delayed, or de- 
frauded of his debts. Powell v. Howell, 63 
N.C. 283 (1869). 
Assignment of Life Insurance Policy.— 

A life insurance policy issued to one for 
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the benefit of himself is an integral part of 
his estate, and a voluntary assignment 
thereof to his children, made when he is 
insolvent, is fraudulent and void. Burton 
v. Farinholt, 86 N.C. 261 (1882). 

When Insolvent Debtor Improves 
Wifte’s Estate—An insolvent debtor can- 
not withdraw money from his own estate 
and give it to his wife to be invested by 
her in the purchase or improvement of her 
property, and to that extent, when it is 
done, creditors may subject the property 
so purchased or improved to the payment 
of their claims. Michael v. Moore, 157 
N.C. 462, 73 S.E. 104 (1911). 

Money of Debtor Deposited in Wife’s 
Name. — Where the wife participates in 
her husband’s depositing his money in her 
name at a bank for the purpose of de- 
frauding his creditors, the attempted ap- 
propriation is void under this section, 
which was enacted to prevent fraudulent 
gifts, and in an appropriate action the de- 
posit wil! be considered and dealt with as 
if it stood in the name of the husband. 
Moore v. Greenville Banking & Trust Co., 
173 N.C. 180, 91 S.E. 793 (1917). 

B. Intent. 

Intent as Essential Element.—The in- 
tent is the essential and poisonous element 
in the transaction, and not merely the 
effect; since in every conveyance and ap- 
propriation of property, the property con- 
veyed is placed beyond the creditor’s 
reach, and he is so far obstructed in the 
pursuit of his remedy against the debtor’s 
estate. But the inquiry is, was this the pur- 
pose of the assignment; and if so, and it 
was participated in by the assignee or 
party to take benefit under it, the assign- 
ment is invalid, though the debt or liability 
professed to be the object to be secured be 
bona fide due, and itself tinged with no 
vicious ingredient. Moore v. Hinnant, 89 
N.C. 455 (1883). 

This section was meant to prevent 
deeds, etc., fraudulent in their concoction, 
and not merely such as in their effect 
might delay or hinder other creditors. 
Moore v. Hinnant, 89 N.C. 455 (1883). 

Intent as Objective Element.—The in- 
tention of a conveyance is to accomplish 
the objects that moved the maker to exe- 
cute it, and if any of these latter be co- 
vinous, the intent is necessarily so. Stone 
v. Marshall, 52 N.C. 300 (1859). 

Acts fraudulent in view of the law, be 
cause of their necessary tendency to delay 
or obstruct the creditor in pursuit of his 
legal remedy, do not cease to be such be- 
cause the fraud as an independent fact was 
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not then in mind. If a person does and in- 
tends to do that which from its conse- 
quences the law pronounces fraudulent, he 
is held to have intended the fraud insepa- 
rable from the act. Cheatham y. Hawkins, 

80 N.C. 161 (1879). 
Sufficiency of Intent. — It is not neces- 

sary that there should have been an intent 
to hinder, delay, and defraud. An intent 
either to hinder and delay, or an intent to 
defraud, is sufficient. Peeler v. Peeler, 109 
N.C. 628, 14 S.E. 59 (1891). 

Deed of Trust Executed with Intent to 
Delay. — A deed of trust executed by a 
corporation, or an individual, for the pur- 
pose of gaining time at the expense of 
creditors, in order to dispose of property 
to advantage and prevent a sacrifice by a 
sale for cash, when the company or 
individual has the means and resources 
from which enough might be realized 
to pay all the debts, is fraudulent and void 
as against creditors. London v. Parsley, 
52° N-C. 313 (1859). 

Fraud a Compound Question of Law 
and Fact.—In Crow v. Holland, 12 N.C. 
481 (1828), it was said: “Fraud is a com- 
pound question of law and fact. The facts 
going to establish it are decided by a jury. 
Whether, when proved, they will amount 
to such a fraud as will vacate a grant is a 
question of law for the court to decide.” 

Intention Ascertained from “Badges of 
Fraud”.—It is true that courts and juries 
cannot see and know the intent of an as- 
signor except from his words and acts. 

Where he expresses his intent—his pur- 
pose—to be to defraud his creditors, we 
need not look further. This will avoid the 
assignment. But if he has not so declared 
his purpose, then we have to look to his 
acts to ascertain the intention with which 
the assignment was made—to what are 
called the “badges of fraud.’ Royster v. 
Stallings, 124 N.C. 55, 32 S.E. 384 (1899). 

C. Badges of Fraud. 

Badges of Fraud Defined.—It frequently 
becomes necessary, in order to ascertain 
the debtor’s intentions, to look for what 
are designated as “badges of fraud.” These 
badges of fraud are suspicious circum- 
stances that overhang a transaction, and 
where the parties to it withhold testimony 
that it is exclusively within their power to 
produce, and that would remove all un- 
certainty, if believed, as to its character, 
the law puts the interpretation upon such 
conduct most unfavorable to the suppress- 
ing party as it does in all cases where a 
party purposely or negligently fails to 
furnish evidence under his control and not 
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accessible to his adversary. Helms v. 
Green, 105 N.C. 251, 11 S.E. 470 (1890). 
The usual badges of fraud are continua- 

tion of possession, or a secret trust, or 

some provision for the ease and comfort 
or benefit of the assignor, or the insertion 
of some feigned debt not due by the as- 
signor. Royster v. Stallings, 124 N.C. 55, 
32 S.E. 384 (1899). 

Retention of Possession Not Fraudulent 
Per Se.—Possession retained by the ven- 
dor of chattel does not, per se, make the 
sale fraudulent in law. It is but presump- 
tive evidence of fraud, proper to be left to 
a jury. To repel this presumption the ven- 
dee may show that consideration passed, 
though none is stated in the bill of sale. 
Howell v. Elliott, 12 N.C. 76 (1826). 

Permitting Mortgagor to Remain in Pos- 
session of and Sell Stock of Merchandise. 
—Where mortgagees expressly agree to 
permit mortgagor to remain in possession 
of the stock of merchandise and sell the 
same in the usual course of trade, but do 
not require him to account for the pro- 
ceeds of same, until he is adjudged bank- 
rupt, the mortgage is presumptively fraud- 
ulent in law, and the burden is upon the 
mortgagor to rebut that presumption by 
proof that there were no preexisting debts 
at the time the mortgage was executed, or 
that the mortgagor had assets sufficient 
and available to pay the existing debts ex- 
clusive of the property embraced in the 
mortgage. In re Joseph, 43 F.2d 252 
(M.D.N.C. 1930). See Morris Plan Bank 
v. Cook, 55 F.2d 176 (4th Cir. 1932). 

Reservation of Exemptions. — The res- 
ervation of exemptions allowed by law in 
a deed of assignment is no evidence of a 
fraudulent intent. Barber v. Buffaloe, 111 

N.C. 206, 16 S.E. 386 (1892). 
Secrecy.—It is a mark of fraud if the 

transaction is secret; and it is secret if it 
is done in the presence only of near rela- 
tives, who are such persons as may be re- 
lied on not to disclose what they know to 
the neighborhood, or if it is done at such 
distance from the neighborhood that it is 
unlikely that the affair will become known 
to them. Vick v. Kegs, 3 N.C. 126 (1800). 

That the only parties present at a con- 
veyance of all the vendor’s land in satis- 
faction of old debts were the vendor and 
vendee, who were brothers-in-law, and the 
subscribing witness. also a_ brother-in-law 
of the vendee, is a fact calculated to throw 
suspicion upon the transaction, ie., is a 
badge of fraud. Peebles v. Horton, 64 N.C. 
374 (1870). 
Employing an attorney who resides at 

some distance, and in another county, to 
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draw the deed of assignment, and making 
a provision therein authorizing public or 
private sale for cash, are not circumstances 
of fraud. Barber v. Buffaloe, 111 N.C. 206, 
16 S.E. 386 (1892). 

Authorizing Private Sale. — It is no 
ground for a court to pronounce a deed of 
trust fraudulent per se, as against other 
creditors, that the property conveyed was 
to be sold at a private sale. Burgin v. Bur- 
gin, 23 N.C. 453 (1841). See Barber v. 
Buffaloe, 111 N.C. 206, 16 S.E. 386 (1892). 

Evidence of Fraud in Assignment for 
Creditors. — In Barber v. Buffaloe, 122 
N.C. 128, 29 S.E. 336 (1898), it was held 
that there was sufficient evidence of fraud 
in an assignment for the benefit of cred- 
itors to take the case to the jury. There 
the party preferred, a relative of the as- 
signor, went 16 miles on Sunday night 
with the attorney who drew the deed of 
assignment, bought in the property, with 
the debt secured, and allowed the assign- 
or to remain in possession free of rent; 
this was evidence of a secret trust and 
benefit to the assignor, and the turning 
point in the case. Royster v. Stallings, 124 
N.C. 55, 32 S.E. 384 (1899). 

Effect of Testimony as to Bona Fides 
of Transaction. — The rule laid down in 
Reiger v. Davis, 67 N.C. 185 (1872), was 
that when a debtor, much embarrassed, 
conveys property of much value to a near 
relative, and the transaction is secret and 
no one is present to witness the trade but 
these near relatives, it is regarded as 
fraudulent, but when these relatives are 

made witnesses in the cause, and depose 
to the fairness and bona fides of the trans- 
action, and that, in fact, there was no pur- 
pose of secrecy, it then becomes a ques- 
tion for the jury to determine the intent 
which influenced the parties, and to find it 

fraudulent, or otherwise, as the evidence 
may satisfy them. Helms vy. Green, 105 
N.C; 251, 11 5.b. 47001890): 

III. RIGHTS AND LIABILITIES OF 
PARTIES AND PURCHASERS. 

Cross Reference.—See §§ 39-19, 39-21. 
Conveyance Is Valid between the 

Parties—The power of the court to set 
aside a fraudulent conveyance at the in- 
stance of creditors is derived from this 
section, which has not penalized such a 
transaction by declaring the deed utterly 
void as against all persons and for all pur- 
poses, but has expressly limited the rem- 
edy to the aggrieved creditor and has left 
the deed as it stands between the parties. 

Lane v. Becton, 225 N.C. 457, 35 S.E.2d 
334 (1945). 

352 



§ 39-15 

Valid against Maker. — A conveyance 
made with an intent to defraud creditors 
is nevertheless valid against the maker 
and all others except creditors and those 
who purchase under a sale made for their 

benefit. Saunders v. Lee, 101 N.C. 3, 7 S.E. 
590 (1888). 

When Parties in Pari Delicto—In York 
v. Merritt, 77 N.C. 213 (1877), the action 
was by the grantee against the grantor for 
possession of the land conveyed to defraud 
creditors. The court held that when the 
parties have united in a transaction to de- 
fraud another or others, or the public, or 
the due administration of justice, or which 
is against the public policy or contra bonos 
mores, the courts will not enforce it 
against either party. Bank of New Han- 
over v. Adrian, 116 N.C. 537, 21 S.E. 792 
(1895). 
Bona Fide Purchaser from Fraudulent 

Grantor—A bona fide purchaser of per- 
sonal property, without notice, acquires a 
good title, though his vendor may have 
made a prior fraudulent conveyance to a 
third person. Plummer v. Worley, 35 N.C. 
423 (1852). See § 39-21. 

Purchaser with Notice of Former 
Fraudulent Conveyance. — Since the pas- 
sage of the Act of 1840 a purchaser of land 
with notice at the time of a former fraudu- 
lent conveyance is not protected in his 
purchase, although he paid value therefor. 
Hiatt v. Wade, 30 N.C. 340 (1848); Trip- 
lett v. Witherspoon, 70 N.C. 589 (1874). 

Bona Fide Purchaser from Fraudulent 
Grantee.—A purchaser for a valuable con- 
sideration, and without notice, from a 
fraudulent grantee, acquires a good title 
against the creditors of the fraudulent 
grantor. Saunders v. Lee, 101 N.C. 3, 7 
S.E. 590 (1888). And in Young v. Lath- 
rop, 67 N.C. 63 (1872), Chief Justice 

Pearson said: “Whatever may be said 

about fairness or unfairness towards cred- 
itors, the legislative will gives preference 
to a bona fide purchaser, for valuable con- 
sideration at full price and without notice 
of the fraud and covin.” 

Constructive Notice—A purchaser from 
a trustee, under a conveyance containing 
upon its face evidence of a fraudulent pur- 

pose to defeat creditors, takes with notice 
of such evidence. Eigenbrun v. Smith, 98 
N.C. 207, 4 S.E. 122 (1887). 
Burden of Proof.—The burden is on the 

purchaser of property conveyed to defraud 
creditors to show that he bought for a 
valuable consideration and without notice. 
Cox v. Wall, 132 N.C. 730, 44 S.E. 635 
(1903). 

Where a conveyance from an insolvent 

2A N.C.—14 
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husband to his wife is attacked for fraud, 
the onus is upon the wife to show that a 
consideration, in the shape of money paid, 
the discharge of a debt due from him to 
her, or something of value, actually passed. 
Peeler v. Peeler, 109 N.C. 628, 14 S.E. 59 
(1891). 

IV. RIGHTS AND REMEDIES OF 
CREDITORS. 

Minor children are not creditors of their 
father for their past support furnished 
them by another, and for which their per- 
sonal estate was not invaded, and a con- 
veyance executed by him prior to the in- 
stitution of their action may not be set 
aside by them under this section. Bryant 
v. Bryant, 212 N.C. 6, 192 S.E. 864 (1937). 

Prior and Subsequent Creditors, — See 
first paragraph under analysis line II, A, 
of this note. 

Indebtedness at the time of making a 
voluntary conveyance of part only of the 
grantor’s property is, in respect to sub- 
sequent creditors seeking satisfaction out 
of the property conveyed, merely evidence 
of fraud, the consideration of which be- 
longs to the jury; but in respect to prior 
creditors, where debts cannot be otherwise 
satisfied, it constitutes fraud in law to be 
declared by the court. O’Daniel v. Craw- 
ford, 15 N.C. 197 (1833). 
A voluntary conveyance is necessarily 

and in law fraudulent when opposed to 
the claim of a prior creditor; as against 
subsequent creditors, whether the convey- 
ance is fraudulent or not depends upon the 
bona fides of the transaction, and the ques- 
tion is one of intent, to be passed on by 
the jury. Clement v. Cozart, 109 N.C. Ae 
13 S.E. 862 (1891). See § 39-17 and note. 

Surety on Bond. — The liability of a 
principal to indemnify a surety on a bond 
is an existing liability at the time the bond 
is executed, within the rule that a convey- 
ance with intent to defraud creditors is 
void as to existing obligations. Graeber v. 
Sides, 151 N.C. 596, 66 S.E. 600 (1909). 

Void in Part, Void in Toto.—If only a 
part of the consideration of a deed is 
fraudulent against creditors, the whole 
deed is void. Hafner v. Irwin, 23 N.C. 490 
(1841). 

When Trustee in Bankruptcy May Have 
Conveyance Set Aside. — A trustee in 
bankruptcy is entitled to have a fraudulent 
conveyance set aside and to recover the 

property transferred, if any creditor of 
the bankrupt would be entitled to do so. 
Cox v. Wall, 132 N.C. 730, 44 S.E. 635 
(1903). 



§ 39-16 Cu. 39. ConVEYANCES—FRAUDULENT § 39-16 

§ 39-16. Conveyance with intent to defraud purchasers void. — 

Every conveyance, charge, lease or encumbrance of any Jands or hereditaments, 

goods and chattels, if the same be made with the actual intent in fact to defraud 

such person who has purchased or shall purchase in fee simple or for lives or 

years the same lands or hereditaments, goods and chattels, or to defraud such 

as shall purchase any rent or profit out of the same, shall be deemed utterly 

void against such person and others claiming under him who shall purchase for 

the fuil value thereof the same lands or hereditaments, goods and chattels, or 

rents or profits out of the same, without notice before and at the time of his 

purchase of the conveyance, charge, lease or encumbrance, by him alleged to have 

been made with intent to defraud; and possession taken or held by or for the 

person claiming under such alleged fraudulent conveyance, charge, lease or en- 

cumbrance shall be always deemed and taken as notice in law of the same. (27 

Eliz.) c.o4;4S82 #1840, 6.287 ssi 1p 25 Re Clecm50 sz Codes: 1546; Rev., 

$9615, Cass, 841006.) 
Cross Reference. — As to registration, 

see the Connor Act, §§ 47-17, 47-18, 47-19, 

and 47-20. 

Editor’s Note. — The statute 27 Eliz- 
abeth, from which this section is derived, 
enacts that conveyances of land, made with 
intent to defraud purchasers, shall only, as 
against purchasers for good consideration, 
be void. Under the act it was, of course, 
held that notice of the fraudulent deed did 
not impeach the title of the purchaser, be- 
cause the bad faith of the deed vitiated it, 
and, with notice of the deed, the purchaser 
had also notice of the fraud. The legisla- 
ture thought proper in 1840 to alter this, 
and to declare that no person shall be 
deemed a purchaser unless he purchased 
the land for the full value thereof, without 
notice, at the time of his purchase, of the 
conveyance by him alleged to be fraudu- 
lent. Hiatt v. Wade, 30 N.C. 340 (1848). 
See also dissenting opinion in Bank of 
New Hanover v. Adrian, 116 N.C. 537, 21 

S.E. 792 (1895). 
It was formerly a settled and unbroken 

holding in this State that this section ap- 
plied only to land. However, the need for 
an extension of its provisions to personal 
property was keenly felt. So, while the 
rule was too well established for the courts 
to break away, the statute brought relief 
by extending the section to “goods and 
chattels, the change appearing for the 
first time in § 1546 of the Code of 1883. 
See Long v. Wright, 48 N.C. 290 (1856), 
distinguishing Plummer v. Worley, 35 

N.C. 423 (1852). 

Section Construed with Registration 
Act.—This section and the Registration 
Act (§§ 47-17 to 47-20) were both intended 
to prevent fraud, and must be construed 
together with that view. Austin v. Staten, 
126 N.C. 783, 36 S.E. 338 (1900). 

First Bona Fide Purchaser from Vendor 
or Vendee Protected.—The statute of 27 

Elizabeth being intended for the benefit of 
purchasers, the first bona fide purchaser, 

whether from the fraudulent vendor or 
vendee, is within its operation. Hoke v. 
Henderson, 14 N.C. 12 (1831). 

Equity Will Not Deprive of Legal Ad- 
vantage.—No one has claims to the con- 

sideration of a court of equity superior to 

those of a purchaser without notice; and 
there is no case in which the court has in- 
terfered to deprive such a purchaser of a 
legal advantage. Crump v. Black, 41 N.C. 
321 (1849). 

“Purchaser” Defined. — The term “pur- 

chaser” is not used in this section in its 
technical sense for one who comes to an 
estate by his own act. It is to be received 
in its popular meaning as denoting one 
who buys for money, and, as we think, 
buys fairly and of course at a fair price. 
Fullenwider v. Roberts, 20 N.C. 420 

(1839). 
Good faith and a fair price are requisite 

to constitute a good purchase. Fullenwider 
v. Roberts, 20 N.C. 420 (1839). 
What Is Full Value—The second pur- 

chaser must now, as before the Act of 
1885, still be a bona fide purchaser, and 
for full value. We do not mean to say 
that he should have paid every dollar the 
land was worth, but he should have paid a 
reasonable fair price, such as would indi- 
cate fair dealing and not be suggestive of 
fraud. Austin v. Staten, 126 N.C. 783, 36 
S.E. 338 (1900). 

Purchase for “a Petty Sum”. — When 
the consideration is pecuniary, a “petty” 
sum as compared to the value of the land 
would not help a second over the head of 
a first conveyance. Fullenwider v. Roberts, 

20 N.C. 420 (1839). 
One-Half or Two-Thirds Value.—Under 

this section a man cannot be held to be a 
purchaser for a valuable consideration who 
gives for the land not more than one half 
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or two thirds of the value. Harris v. De- 
Graffenreid, 33 N.C. 89 (1850). 
A mortgage to secure a present loan 

constitutes the mortgagee a purchaser for 

value within the meaning of the section. 
Fowle v. McLean, 168 N.C. 537, 84 S.E. 
852 (1915). 

Mortgage to Secure Past Indebtedness. 
—And the same principle obtains in refer- 
ence to mortgages and deeds of trust to 
secure a past indebtedness, except as to an 
estate or interest existent in the property 
conveyed. Potts v. Blackwell, 57 N.C. 59 
(1858); Brem y. Lockhart, 93 N.C. 191 
(1885); Fowle v. McLean, 168 N.C. 537, 
84-S.E. 852 (1915). 

A deed in trust to sell property and pay 
certain creditors is supported by a valu- 
able consideration, and is valid against a 
prior deed of gift as being a subsequent 
sale to a purchaser for a valuable con- 
sideration under this section. Ward v. 
Wooten, 75 N.C. 413 (1876). 

Assignee of Fraudulent Vendee. — An 
assignee for the benefit of creditors of a 
fraudulent vendee, incurring no new li- 
ability on the faith of his title, is not pro- 
tected. Wallace v. Cohen, 111 N.C. 103, 
15 S.E. 892 (1892). 

Such an assignee takes title subject to 
any equity, or other right, that attaches to 
the property in the hands of the debtor. 
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Carpenter v. Duke, 144 N.C. 291, 56 S.E. 
938 (1907). 

Possession by Third Person Legal 
Notice.—Where one purchases land which 
he knows to be in the possession of a per- 
son other than the vendor, he is affected 
with legal notice and must inquire into the 
title of the possessor. Bost v. Setzer, 87 
N.C. 187 (1882). 

It is clear that the possession here 
spoken of is not a possession continued 
by the fraudulent donor, but is that of the 
donee himself or his tenant, taken under 
the conveyance, and that such possession 
of the donee or for him amounts to notice 
in respect only to those tracts or parcels 
to which that possession extends, and can- 
not affect a person who buys a parcel 
which is not, at the time of his purchase, 
in the possession of the fraudulent donee. 
Wade v. Hiatt, 32 N.C. 302 (1849). 

Burden of Proof.—Where both parties 
claim by deed from a common grantor, the 
deed of the plaintiff being the younger, but 
registered first, the plaintiff makes out a 
prima facie case, and the burden of proof 
is shifted upon the defendant to attack 
the bona fides of the plaintiff’s deed, and 
to defeat it, if he can, by establishing 
fraud. Austin v. Staten, 126 N.C. 783, 36 
S.E. 338 (1900). 

§ 39-17. Voluntary conveyance evidence of fraud as to existing 
creditors.—No voluntary gift or settlement of property by one indebted shall be 
deemed or taken to be void in law, as to creditors of the donor or settler prior to 
such gift or settlement, by reason merely of such indebtedness, if property, at 
the time of making such gift or settlement, fully sufficient and available for the 
satisfaction of his then creditors, be retained by such donor or settler; but the 
indebtedness of the donor or settler at such time shall be held and taken, as well 
with respect to creditors prior as creditors subsequent to such gift or settlement, 
to be evidence only from which an intent to delay, hinder or defraud creditors 
may be inferred; and in any trial shall, as such, be submitted by the court to 
the jury, with such observations as may be right and proper. (1840, c. 28, ss. 
3,4; R. C., c..50, s. 3; Code, s. 1547; Rev., s. 962; C. S., s. 1007.) 
When Voluntary Deed Void Per Se— Hobbs vy. Cashwell, 152 N.C. 153, 6% Si, 

A voluntary deed of land or other property 495 (1910). 
made to a son by a father unable to pay Rights of Prior and Subsequent Credi- 
his debts is void per se as to creditors; 
indeed, such a deed to any person is void, 
and such a deed appearing, the court de- 
clares it void in law. McCanless v. Flin- 
chum, 89 N.C. 373 (1883); Hobbs v. Cash- 
well, 152 N.C. 183, 67 S.E. 495 (1910). 

It is a well-settled rule of law in this 
State that no voluntary deed can be up- 
held as against creditors, when the bar- 
gainor is unable to pay his debts at the 
time of the execution of the deed. Mc- 
Canless y. Flinchum, 89 N.C. 373 (1883); 

tors.—The controlling principle is stated 
in Aman v. Walker, 165 N.C. 224, 81 S.E. 
162 (1914), as follows: “If the conveyance 
is voluntary, and the grantor did not re- 
tain property fully sufficient and available 
to pay his debts then existing, it is invalid 
as to creditors; but it cannot be impeached 
by subsequent creditors without proof of 
the existence of a debt at the time of its 
execution, which is unpaid, and when this 
is established and the conveyance avoided, 
subsequent creditors are let in and the 
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property is subjected to the payment of 

creditors generally.” See Sutton v. Wells, 

177 N.C. 524, 99 S.E. 365 (1919). 

Section Applies Only to Gifts Inter 

Vivos. — This section makes a qualifica- 

tion in the maxim “A man must be just 

before he is generous” in cases where the 

donor, at the time of the gift retained 

property, fully sufficient and available for 

the satisfaction of all of his then creditors. 

But this modification is confined to gifts 

inter vivos. In respect to legacies, or gifts 

by will, there has been no modification of 

the maxim; on the contrary, the legisla- 

tion upon the subject tends to enforce a 

strict adherence to it, and the assent of 

an executor to a legacy, before he has paid 

all of the debts of the testator, is void as 

to creditors. Pullen v. Hutchins, 67 N.C. 

428 (1872). 
Judgment in Partition Proceeding as 

Voluntary Transfer—A bankrupt was al- 

lotted an undivided interest in certain 

lands as his homestead, and the remainder 

in such undivided interest was sold to 

make assets, and at the sale was bought 

by the bankrupt’s wife. The land was then 

partitioned by order of court, and in the 

partition proceeding the husband acknowl- 

edged the interest in remainder of his wife. 

It was held that, if the sale of the rever- 

sionary interest to the wife was invalid, 

the judgment in the partition proceeding 

estopped the husband from denying the 

interest of his wife, and operated as a 

gift to her within the meaning of this sec- 
tion, and in the abscence of allegations that 

the husband had debts at the time of the 
partition, and that he did not retain suffi- 

cient assets to pay them, the land could 

not be reached by a subsequent creditor 

of the husband. Wallace v. Phillips, 195 

N.C. 665, 143 S.E. 244 (1928). 
Transfer Is Evidence of Intent to De- 

fraud. — This section provides that the 
transfer itself is evidence of an intention 
to defraud the creditor. New Amsterdam 
Cas. Co. v. Waller, 301 F.2d 839 (4th Cir. 

1962). 

Transfer in Consideration of Support of 
Debtor for Life—A contract was made in 
consideration of support by a son of his 
father and mother for life, for $100 and 
certain shares of stock of the father, of the 
value of $7000, and the father did not re- 
tain sufficient property out of which to pay 
his then existing creditors. The son acted 
in good faith without notice or knowledge. 
It was held that the transfer of the stock 
to the son was not valid as against his 
father’s creditors beyond the amount he 
had expended for the support for which he 
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was liable under the terms of the contract. 

People’s Bank & Trust Co. v. Mackorell, 

195 N.C. 741, 143 S.E. 518 (1928). 

Transfer in Consideration of Support of 

Debtor’s Invalid Children—Where a deed 

from father to son provided that the 

grantee should support his invalid brothers 

(naming them) and comply with the con- 

ditions imposed, it was not voluntary with- 

in the meaning of this section, but rests 

upon a valuable consideration. Worthy v. 

Brady, 91 N.C. 265 (1884). 

Deed Made for Benefit of Debtor’s 

Family—Where a deed, conveying all of 

a debtor’s property, and made without 

consideration, expresses on its face that 

it is made for the benefit of the debtor 

and his family, the court can itself pro- 

nounce it fraudulent and void as against 

a then existing creditor. Sturdivant v. 

Davis, 31 N.C. 365 (1849). 

Where Grantor Afterwards Pays Debt. 

—A voluntary conveyance to a son is not 

avoided by the fact that the grantor was 

indebted at the time, if he afterwards paid 

the debt. Smith v. Reavis, 29 N.C. 341 

(1847). 

Where Grantor Retains Sufficient Prop- 

erty to Pay Debts.—A conveyance of lands 

to husband and wife by entireties which 

was paid for by the husband will not be 

considered as fraudulent with respect to 

his creditors, when he retained property 

amply sufficient to pay them at the time 

of the deed. Finch v. Cecil, 170 N.C. 114, 

86 S.E. 991 (1915). 

Where a husband makes a gift of land 

to his wife, without any valuable consider- 

ation, but it is admitted he had no fraudu- 

lent intent, and he retains property suffi- 

cient to pay his debts in existence at the 

time of the gift, it is not fraudulent as to 

creditors. Taylor v. Eatman, 92 N.C. 602 

(1885). 

Sufficiency of Property Retained.—In an 

action to set aside a deed, evidence that the 

grantor retained $11,625 to pay debts to 

the amount of $11,500 was not sufficient 

to show that the grantor retained prop- 

erty sufficient to pay his debts, in view of 

the fact the $1000 worth of the property 

was of a perishable nature, and the debtor 

was entitled to $1000 worth of real estate 

as his homestead exemption, and $500 

worth of property as his personal property 

exemption. Williams v. Hughes, 136 N.C. 

58.048 5.8 518 (1904). 

A deed of gift may be fraudulent, 

though the donor, at the time of the gift, 

honestly believed that he had property 

sufficient to satisfy all his debts then ex- 
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isting, when in fact he was mistaken. 
Black v. Sanders, 46 N.C. 67 (1853). 

Gifts of Visible Estate and Retention of 
Choses in Action.—Gifts of visible estate 
cannot be defeated where the debtor has 
resources in stocks or other securities of 
value to meet his liabilities. Worthy v. 
Brady, 91 N.C. 265 (1884). 

Necessary Allegations to Set Aside Gift. 
—In order for a creditor to set aside a gift 
from a debtor to his wife as fraudulent 
against creditors, the complaint must al- 
lege that at the time of the alleged gift 
the donor had not retained property fully 
sufficient and available to pay his then 
existing creditors, and in the absence of 
such allegation a demurrer to the com- 
plaint is good. Wallace v. Phillips, 195 
N.C. 665, 143 S.E. 244 (1928). 

When Question of Fraud for Jury.— 
This section only requires the question of 
fraud to be submitted to a jury in cases 
where property fully sufficient and avail- 
able to pay all creditors is retained by the 
donor. Black v. Sanders, 46 N.C. 67 (1853). 
See Sturdivant v. Davis, 31 N.C. 365 
(1849). 
Retention of Sufficient Property Is 

Question for Jury. — It is a question of 
fact for the determination of the jury 
whether the donor had retained property 
amply sufficient to pay his creditors at 
the time of his making a gift, within the 
intent and meaning of the section, which 
determines the validity of the transaction. 
Garland v. Arrowood, 177 N.C. 371, 99 
S.E. 100 (1919). 

Presumptions and Burden of Proof,— 
Where there is any evidence tending to 
show that at the time of the alleged fraud- 
ulent conveyance the grantor retained 
property fully sufficient and available to 
satisfy his then creditors, the presumption 
of fraud formerly arising from a voluntary 
conveyance is removed by this section, 
and the indebtedness of the grantor is 

evidence only from which a _ fraudulent 
intent may be inferred. Thus a requested 
instruction is properly refused which re- 
quires the defendant to satisfy the jury 
by the greater weight of the evidence 
that he retained property fully sufficient 
and available. Shuford v. Cook, 169 N.C. 
52, 85 S.E. 142 (1915), citing Hobbs v. 
Cashwell, 152 N.C. 183, 67 S.E. 495 
(1910). But see Garland v. Arrowood, 177 
N.C. 371, 99 S.E. 100 (1919), wherein it 
was said that where there is a voluntary 
gift or settlement, the burden of, at least, 

§ 39-18. Marriage settlements void as to existing creditors. 
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going forward with proof of retention of 
sufficient property is on the defendant. 

The burden is on plaintiff in an action 
to set aside a deed as being fraudulent as 
to creditors to prove that the grantor 
failed to retain property sufficient and 
available to pay his then existing creditors. 
Hood v. Cobb, 207 N.C. 128, 176 S.E. 288 
(1934). 

Evidence of Tax Valuation of Property 
Retained. — In an action to set aside a 
deed as being fraudulent as to creditors, 
under this section, evidence of the tax 
valuation of the other lands of the debtor 
at the time of the conveyance is competent 

on the issue of intent to hinder, delay and 
defraud creditors as tending to show the 
debtor had reason to believe he was re- 
taining property sufficient and available 
to pay his then existing creditors. Hood 
vo Cobb, 207° N.C. 1287176 S.H. 288: (1934). 

When Value Determined. — A commis- 
sioner’s deed of sale of part of the lands of 
the debtor, executed three years after the 

execution of the deed sought to be set 

aside as being fraudulent as to creditors, 
was held incompetent as evidence under 
this section, the issue being the value of 
all the debtor’s lands at the time of the 
voluntary deed attacked in the action. 
Hood v. Cobb, 207 N.C. 128, 176 S.E. 288 
(1934). 

Evidence of Grantee’s Resulting Trust 
in Property Conveyed. — Where a deed 
from a husband to his wife was sought to 
be set aside by his creditors for fraud, 
evidence tending to show that she had a 
resulting trust by reason of her having 

conveyed the same land to her husband 

without consideration moving to her was 
held inadmissible, under the principle that 
a grantor in a deed to lands may not en- 

graft a resulting trust upon his convey- 
ance of the fee simple title with full 
covenants and warranty of title. Kelly 
Springfield Tire Co. v. Lester, 192 N.C. 
642, 135 S.E. 778 (1926). 

Effect of Decree. — When the court 
under this section has declared a voluntary 

conveyance void as to the plaintiff, and 
decreed that it be “set aside, revoked, re- 

scinded, and annulled,” it is avoided only 
as between the parties to the action. Stur- 
ges v. Portis Mining Co., 206 Fed. 534 

GE. DAN @21934).. 
Cited in New Amsterdam Cas. Co. v. 

Waller, 196 F. Supp. 780 (M.D.N.C. 1961); 
New Amsterdam Cas. Co. v. Waller, 323 

F.2d 20 (4th Cir. 1963). 

Every 
contract and settlement of property made by any man and woman in considera- 
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tion of a marriage between them, for the benefit of such man or woman, or of 

their issue, whether the same be made before or after marriage, shall be void as 

against creditors of the parties making the same respectively, existing at the time 

of such marriage if the same is antenuptial, or at the time of making such con- 

tract or settlement if the same is postnuptial. (1785, c. 238, s. 2; R. Cercuore 

s .25; 1871-2, c. 193, s. 11; Code, ss..1270, 1820; Rev., s. DES EtG + Oia Sup ues) 

Cross References—As to contracts be- 

tween husband and wife, see § 52-13. As 

to antenuptial contracts of wife, see § 

52-14. As to statutes concerning married 
women generally, see § 52-1 et seq. 

Gifts between Husband and Wife.—All 

gifts from a husband to his wife are good 

inter se, and against all persons claiming 

under them; and good against all persons, 

if he is not in debt at the time; but such 

gifts are voidable as to existing creditors, 

if their rights are not secured. Walton v. 

§ 39-19. Purchasers for value 

Panishweos 

§ 39-17. 

Husband May Surrender Curtesy Initi- 
ate.—Since the Act of 1848, a husband has 
the right to surrender his estate as tenant 
by the curtesy initiate and iet it merge in 

the reversion of his wife, who, with the as- 
sent of her husband, may sell the same 
and receive the whole of the purchase 
money. Teague v. Downs, 69 N.C. 280 
(1873). See § 52-13 and see also § 29-4 

which abolishes curtesy. 

N.C. 259 (1886). See note to 

and without notice protected. — 

Nothing contained in the preceding sections shall be construed to impeach or make 

void any conveyance, interest, limitation of use or uses, of or in any lands or tene- 

ments, goods or chattels, bona fide made, upon and for good consideration, to 

any person not having notice of such fraud. (13 Eliz., C5, 0S iO jel / Son Cee 

6:R.C., c. 50, s. 4; Code, s. 1548; Rev., s. 964; CAS. O0G} 

Cross Reference.—See note to § 39-15. 

Section Is Intended as Proviso. — The 

purpose of the legislature in enacting this 

section was to constitute an independent 

provision, operating as a proviso to the 

other sections on fraudulent conveyances. 

Cox v. Wall, 132 N.C. 730, 44 S.E. 635 

(1903). 
Scope and Effect——In Young v. Lathrop, 

67 N.C. 63, 12 Am. Rep. 603 (1872), the 

court held that this section was a proviso 

to the preceding sections of the chapter, 

and Pearson, C. J., in referring to it, uses 

this language: “The proviso can only be 

made operative by giving to it the scope 
and effect of purging the original convey- 
ance of the fraud with which it was tainted, 

by allowing the bona fides and the full 

valuable consideration of the second con- 
veyance to supply the want of these qual- 
ities to the first, so as to perfect the title 
to the bona fide purchaser, by carrying it 
back to the donor and claiming the title 
from him, and thus prevent the title of the 
first purchaser from being impeached and 
made void.” See Cox v. Wall, 132 N.C. 
730, 44 S.E. 635 (1903). 
How Grantee May Protect His Title.— 

When a grantor executes a deed with in- 
tention to defraud his creditors, the gran- 
tee can only protect his title by showing 
that he is a purchaser for a valuable con- 
sideration, and without notice of a fraudu- 
lent intent on the part of his grantor. Can- 
sler v. Cobb, 77 N.C. 30 (1877); Saunders 
v. Lee, 101 N.C. 3, 7 S.E. 590 (1888); 

Morgan v. Bostic, 182 N.C. 743, 44 S.E. 

639 (1903). 
Bona Fide Purchaser from Fraudulent 

Vendor Gets Good Title—Under this sec- 
tion a purchaser for value and without 
notice of any fraud gets good title by con- 
veyance or transfer from a fraudulent 
vendor. People’s Bank & Trust Co. v. 

Mackorell, 195 N.C. 741, 143 S.E. 518 

(1928). 
Bona Fide Purchaser from Fraudulent 

Grantee before Execution Sale-——Where a 
fraudulent grantee of land conveyed it to 
a bona fide purchaser for value without 
notice of the fraud, after a creditor of the 

fraudulent grantor had obtained a judg- 
ment against him, but before the land was 
sold under an execution issued on such 
judgment and teste of the terms where it 

was obtained, it was held that by force of 
the proviso obtained in this section (4th 
section of the 50th ch. of the Rev. Code, 
13 Eliz., c. 5, s. 6), the title of the bona 

fide purchaser from the fraudulent grantee 
was to be preferred to that of the pur- 
chaser under the execution of the creditor 
of the fraudulent grantor. Young v. Lath- 
rop, 67 N.C. 63, 12 Am. Rep. 603 (1872). 

Trustees and Mortgagees Take Subject 

to Equities.—It is a settled principle, acted 
upon every day, that the trustee or mort- 
gagee is a purchaser for a valuable con- 
sideration within the provisions of 13 and 
27 Elizabeth; but it would seem they 

take subject to any equity that attached 

to the property in the hands of the debtor, 
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and cannot discharge themselves from it 
on the ground of being purchasers with- 
out notice. Potts v. Blackwell, 56 N.C. 449 
(1857). 
Good Consideration. — “Good considera- 

tion” means valuable consideration, or a 

fair price. Young v. Lathrop, 67 N.C. 63, 
12 Am. Rep. 603 (1872); Arrington v. Ar- 
rington, 114 N.C. 151, 19 S.E. 351 (1894). 
Conveyance to Daughter in Considera- 

tion of Services—Where A made a deed 
to his daughter, in consideration of ser- 
vices rendered and to be rendered in the 
future for attending upon him in his old 
age, with intent to defraud his creditors, 
the deed is void, even though the daughter 
had no knowledge of such fraudulent in- 
tent. Cansler v. Cobb, 77 N.C. 30 (1877). 

When Wife Takes with Notice of 
Fraud. — Where a husband’s conveyance 
to his wife is executed with a fraudulent 
intent, and the wife, with a knowledge of 
his purpose, accepts the benefit of the act 
and claims under it, she puts herself be- 
yond the pale of the protection offered to 
innocent purchasers by the section. Peeler 
v. Peeler, 109 N.C. 628, 14 S.E. 59 (1891). 

Section Relates to Matters of Defense. 
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—The matters herein stated were intended 
to be strictly of a defensive character, and 
are required to be averred and proved by 
the party who relies on their existence in 
order to validate a conveyance which the 
law has declared to be void because made 
with a fraudulent intent. Cox v. Wall, 132 
N.C. 730, 44 S.E. 635 (1903). 

Burden of Proving Consideration and 
Lack of Notice. — When a deed is made 
with a fraudulent intent, the law condemns 
it and pronounces it void, and it remains 
void, of course, until it is shown for some 

reason to be valid. Nothing else appearing, 
it is void, and he who claims under it must 
aver and prove whatever is necessary to 

sustain its validity. The burden is on the 

purchaser, therefore, to show, under the 
statute, that he purchased not only for 
value, but without notice. Cox v. Wall, 132 

N.C. 730, 44 S.E. 635 (1903), distinguish- 
ing Lassiter v. Davis, 64 N.C. 498 (1870); 
Reiger v. Davis, 67 N.C. 185 (1872). See 
Morgan v. Bostic, 1382 N.C. 743, 44 S.E. 
639 (1903). 

Cited in Threlkeld v. Malcragson Land 
Co., 198 N.C. 186, 151 S.E. 99 (1930). 

§ 39-20. Bona fide purchaser of mortgaged property not affected by 
illegal consideration of note secured.—No conveyance or mortgage, made 
to secure the payment of any debt or the performance of any contract or agree- 
ment, shall be deemed void as against any purchaser for valuable or other good 
consideration of the estate or property conveyed, sold, mortgaged or assigned, by 
reason that the consideration of such debt, contract or agreement is forbidden by 
law, if such purchaser, at the time of his purchase, did not have notice of the 
unlawful consideration of such debt, contract or agreement. (1842, c. PANTS T Net Oe 
Ben0s; 9;Code, 5). 1549; Rey,,'s. 965;'C. S., s. 1010.) 

Cross Reference.—As to registration of 
conveyances affecting validity thereof, see 
§ 47-18. 
When Part of Debts Secured Are Ficti- 

tious.—A purchaser for value without no- 
tice, under a deed in trust in which some 

of the debts secured are fictitious, gets a 
good title, even against the creditors of the 
fraudulent trustor. McCorkle v. Earn- 
hardt, 61 N.C. 300 (1867). 

Mortgage Note Tainted with Usury.— 
This section does not purport to protect 
the innocent holder of a mortgage note 
which is tainted with usury, but the “pur- 
chaser of the estate or property” at the 

sale under the mortgage, who buys with- 
out notice of the usurious taint in the debt 
secured. The only case in our reports 

that seems to mitigate against the other- 
wise uniform tenor of the decisions on this 
subject is Coor v. Spicer, 65 N.C. 401 

(1871), which held that a mortgage given 
to secure an usurious bond might be en- 
forced in the hands of an innocent pur- 
chaser for value. The case recognizes the 
general rule, but takes mortgages out of it 
upon the supposed wording of the section. 
Aside from the fact that it is held ex- 
pressly otherwise in the latter case of 
Moore vy. Woodward, 83 N.C. 531 (1880), 
an examination of the section will show 
that Coor v. Spicer was a palpable inad- 
vertence. Ward v. Sugg, 113 N.C. 489, 18 
vise 717 . (1893); 
Where a deed of trust is made to secure 

certain specified debts, one of which is 
tainted with usury, and a purchaser buys 
at the trustee’s sale for a valuable con- 
sideration without notice of the illegality 
of the consideration of the said debt, his 
title is not affected thereby. McNeill v. 
Riddle, 66 N.C. 290 (1872). 

§ 39-21. Bona fide purchaser of fraudulently conveyed property 
treated as creditor.—Purchasers of estates previously conveyed in fraud of 
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creditors or purchasers shall have like remedy and relief as creditors might have 

had before the sale and purchase. (R. C., c. 50, s. 6; Code, s. 1550; Rev., s. 966; 

GS s01 is) 
39-22. Persons aiding debtor to remove to defraud creditors li- 

able for debts. — If any person removes or aids and assists in removing any 

debtor out of any county in which he has resided for the space of six months, 

or more, with the intent, by such removing, aiding or assisting, to delay, hinder 

or defraud the creditors, or any of them, of such debtor, the person so removing, 

aiding or assisting therein, and his executors or administrators, shall be liable 

to pay all the debts which the debtor removed may justly owe in the county from 

which he was so removed; and the same may be recovered by the creditors, their 

executors or administrators, by a civil action. (1820, c. 1063; R. C., c. 50, s. 14; 

Code, $1551 5 Rev..Saa oo) s- L01Z.) 
What Constitutes Aid and Assistance. 

—Aid or assistance is the doing of some 
act whereby the party is enabled, or it is 
made easier for him, to do the principal 
act, or effect some primary purpose. 

L. M. Wiley & Co. v. McRee, 47 N.C. 349 
(1855). 

Where a party persuades a debtor, who 
is temporarily absent from the county of 
his residence, not to go back into that 
county, but to go to distant parts, and 
promises, if he will do so, to send his 
property from his residence to him, and 
does afterwards send such property to 
him, and aids him with money to abscond 
from where he then is, and goes part of 
the way with him, for the purpose of de- 
frauding his creditors, he is liable under 
the section. Moore v. Rogers, 48 N.C. 91 
(1855). 

Aid Consisting Mainly in Words.— 
There is no distinction between frauds 
consisting mainly in acts, and those which 
consist mainly in words, the criterion of 
the plaintiff’s right of action and the de- 
fendant’s liability being that the plaintiff 
should have been damaged in consequence 
of the fraud of the defendant. March v. 

Wilson, 44 N.C. 143 (1852). 

Mere Advice Insufficient. — Simply ad- 
vising a debtor to run away, though the 
advice be given to delay, etc., is not equiva- 

lent to aiding and assisting, and will not 
sustain an action under the statute against 
the fraudulent removing of debtors. 
L. M. Wiley & Co. v. McRee, 47 N.C. 349 

(1855). 

Carrying Debtor to Railway Station.— 
Where a party, with his horse and buggy, 
carried a debtor to a railroad station, and 
there procured the money to enable him 

to leave the State, with the intent to assist 
him in the purpose of avoiding his credi- 
tors, it was held to be a fraudulent removal 

within this section. Moffit v. Burgess, 53 

N.C. 342 (1861). 

Property Not Carried Entirely Out of 
County.—Where a debtor removes out of 
a county with intent to defraud his credi- 
tors, a person who, knowing of such intent, 
helps him by carrying him or his property 
a part of the way in order to assist him 
in getting him out of the county, becomes 
bound for his debts, although he did not 
convey the debtor or his goods entirely out 

of the one county into another. Godsey v. 
Bason, 30 N.C. 260 (1848). 

Liability of Principal When Aid Ren- 
dered by Agent.—Where an agent, having 
money of his principal in his hands for a 
fair and honest purpose, paid it to his son 
fraudulently to assist him in absconding, 
the mere fact that, in a settlement of ac- 

counts between the principal and the 
agent, the former allowed the latter’s bill 
for money thus applied does not amount 

to such a ratification as to subject the 
principal. Moore v. Rogers, 51 N.C. 297 

(1859). 
Knowledge of Particular Debt Unneces- 

sary.—Where a person who has removed 
a debtor out of a county is sued by a 
creditor, it is not necessary to show that 
this person had a knowledge of any 
particular debt due from the debtor, but 
is sufficient if the circumstances of the case 
induce the jury to believe that the removal 
was made with a view to defraud creditors. 
Godsey v. Bason, 30 N.C. 260 (1848). 

Intent of Escaped Debtor Immaterial. 
—The declaration of a debtor fraudulently 
removed, that “he intended to get the de- 
fendant into a scrape,” was held to be 
immaterial. Moffit v. Burgess, 53 N.C. 342 

(1861). 
Action by Bail of One Arrested under 

Writ of Capias Ad Respondendum. — The 
bail of a person arrested under a writ of 
capias ad respondendum may maintain 
an action on the case at common law 
against one for fraudulently aiding and 
assisting the principal to remove from the 
county, in consequence whereof he had to 

360 



§ 39-23 

pay the debt sued on. March v. Wilson, 44 
N.C. 143 (1852). 

Surety on Constable’s Bond Not Credi- 
tor.—A surety on a constable’s bond, upon 
which there has been a breach, but no 

judgment nor payment by him, is not a 
creditor so as to entitle him to recover 
against one for fraudulently removing his 
principal. Booe v. Wilson, 46 N.C. 182 
(1853). 
Measure of Damages.—In an action un- 

Cu. 39. CoNVEYANCES—FRAUDULENT § 39-23 

Same Jury in Suit by Different Credi- 
tors.—An action on the case, brought by 
A against B, for fraudulently removing a 
debtor, is tried, and a verdict found for de- 
fendant. The same jury are tendered in 

a case of C against B for the same act of 
removing, and are challenged by the plain- 
tiff. They are under a legal bias by reason 
of having decided the case of A against 
B, and the challenge ought to be allowed, 
and this although additional evidence is 
to be adduced in the second trial. Baker der this section the measure of damages is ‘ 
v. Harris, 60 N.C. 271 (1864). the amount of the debt due by the debtor 

to the plaintiff. Godsey v. Bacon, 30 N.C. 
260 (1848). 

§ 39-23. Sales in bulk presumed fraudulent. — The sale in bulk of a 
large part or the whole of a stock of merchandise, otherwise than in the ordinary 
course of trade and in regular and usual prosecution of the seller’s business, 
shall be void as against the creditors of the seller, unless the seller, at least seven 
days before the sale, makes an inventory showing the quantity and, so far as 
possible, the cost price to the seller of such articles included in the sale, and shall 
seven days before the proposed sale notify the creditors of the proposed sale, 
and the price, terms and conditions thereof. Such sale, even though the above 
requirements as to inventory and notice are fully complied with, renders the trans- 
action prima facie fraudulent, and open to attack on such ground by creditors 
of the seller. If the owner of said stock of goods shall at any time before the 
sale execute a good and sufficient bond, to a trustee therein named, in an amount 
equal to the actual cash value of the stock of goods, and conditioned that the 
seller will apply the proceeds of the sale, subject to the right of the owner or 
owners to retain therefrom the personal property exemption or exemptions as 
are allowed by law, as far as they will go in payment of debts actually owing by 
the owner or owners, or if in fact the proceeds are so applied, then the provisions 
of this section shall not apply. Such sale of merchandise in bulk shall not be 
presumed to be a fraud as against any creditor or creditors who shall not pre- 
sent his or their claim or make demand upon the purchaser in good faith of such 
stock of goods and merchandise, or to the trustee named in any bond given as 
provided herein, within twelve months from the date of maturity of his claim, and 
any creditor who does not present his claim or make demand either upon the pur- 
chaser in good faith or on the trustee named in a bond within twelve months 
from the date of its maturity shall be barred from recovering on his claim on 
such bond, or as against the purchaser, in good faith, of such stock of goods 
in buik. Nothing in this section shall prevent voluntary assignments or deeds of 
trust for the benefit of creditors as now allowed by law, or apply to sales by 
executors, administrators, receivers or assignees under a voluntary assignment for 
the benefit of creditors, trustees in bankruptcy, or by any public officers under 
Pacer process.(1907,°C" 623271913) c.°30,"s) PvE x er Sess.19132"c, 66; si “1: 
fee, S. 1013 > 1933,'c.. 190; 1945,.'c" 63531963, '¢2 1179.) 

Cross References. — As to assignments 
for benefit of creditors, see § 23-1 et seq. 
For provisions of the Uniform Com- 
mercial Code as to bulk transfers, see §§ 

25-6-101 to 25-6-111. 

Editor’s Note. — The 1963 amendment 
inserted “or if in fact the proceeds are so 
applied” near the end of the third sen- 
tence. 

Section 2, c. 700, Session Laws 1965, 
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repeals this section, effective at midnight 
June 30, 1967. 

It is appropriate to bear in mind that 
many of the decisions cited in the note to 
this section were written in the light of 
the wording of the statute prior to being 

amended. Kramer Bros. v. McPherson, 245 

N.C. 354, 95 S.E.2d 889 (1957), discussing 
the amendments. 

This section is not unconstitutional or 
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void as an unwarranted limitation of the 
right to sell and dispose of property. Pen- 

der v. Speight, 159 N.C. 612, 75 S.E. 851 

(1912). 
Section Is Valid Exercise of Police 

Power.—This section is a valid exercise 

of the police powers of government, and 

such sale is to be regarded as prima facie 

fraudulent in the trial of an issue as to its 

validity. Pennell v. Robinson, 164 N.C. 

257, 80 S.E. 417 (1913); Gallup & Co. v. 
Rozier, 172 N.C. 283, 90 S.E. 209 (1916); 
Whitmore-Ligon Co. v. Hyatt, 175 N.C. 
117, 95 S.E. 38 (1918); Raleigh Tire & 
Rubber Co. v. Morris, 181 N.C. 184, 106 

S.E. 562 (1921). 
Strict Construction. — The statute mak- 

ing void as against creditors a sale of a 
large part or the whole of a stock of mer- 
chandise in bulk, unless the requirements 
of the act are complied with, is in dero- 
gation of the common law, and must be 

strictly construed. Swift & Co. v. Tem- 

pelos, 178 N.C. 487, 101 S.E. 8 (1919). 

History.—For a history of this section, 

see Kramer Bros. v. McPherson, 245 N.C. 

354, 95 S.E.2d 889 (1957). 

Sale Not in Compliance with Section 

Void as to Creditors—A sale in bulk of 

a large part or the whole of a stock of 
merchandise under the conditions set forth 

in this section, without an inventory and 
proper notice to creditors or without an 
adequate and proper bond to account for 
the proceeds, is absolutely void as to cred- 
itors, and the merchandise sold may be 
made available for their debts and claims. 
Pennell v. Robinson, 164 N.C. 257, 80 S.E. 
417 (1913); Gallup & Co. v. Rozier, 172 
N.C. 283, 90 S.E. 209 (1916); Whitmore- 
Ligon Co. v.. Hyatt;.175 N.C..117, 95 3.E. 

38 (1918). 
Subsequent Creditors Not Included. — 

This section applies only to creditors of 
the seller at the time of the sale, and not 
to a subsequent creditor. Farmers’ Bank & 
Trust Co. v. Murphy, 189 N.C. 479, 127 

S.E. 527 (1925). 
Merchandise Defined—Within the in- 

tent and meaning of this section the word 
“merchandise” is limited to things ordi- 
narily bought and sold in the way of mer- 
chandise, the subject of commerce and 
trafic, and does not include a stock of 
provisions or supplies kept in a restau- 
rant to be prepared and served to its cus- 
tomers for meals, or the furniture and 
fixtures used in connection with conduct- 
ing the business of a restaurant. Swift & 
Co. v. Tempelos, 178 N.C. 487, 101 S.E. 8 
(1919). See Kramer Bros. v. McPherson, 
245 N.C. 354, 95 S.E.2d 889 (1957). 

Cu. 39. ConVEYANCES—FRAUDULENT § 39-23 

Business of Purchaser Is Immaterial.— 

Where a dealer in automobile supplies has 

sold his stock of merchandise in bulk to 

those whose business it is to use such 

material in making repairs for their cus- 

tomers, the purchasers may not avoid lia- 

bility to the creditors of the vendor on the 

ground that they were not dealers in such 

wares under the doctrine announced in 

Swift & Co. v. Tempelos, 178 N.C. 487, 

101 S.E. 8 (1919), for the question is not 
what the purchaser has done, or proposed 
to do, with the goods, but what was the 

business of the vendor who sold them. 

Raleigh Tire & Rubber Co. v. Morris, 181 
N.C. 184, 106 S.E. 562 (1921). 

“Sale”? within Statute—Where a bank- 
rupt transfers a large part of his stock of 
goods to a corporation, which does not as- 
sume any of the debts, but merely issues 
its capital stock in payment, the sale is 
void as against creditors, in view of this 
section, the word “sale” in the statute 
meaning the transfer of property from 
one person to another for consideration 
of value, regardless of the mode of pay- 
ment of consideration. First Nat'l Bank v. 
Raleigh Sav. Bank & Trust Co., 37 F.2d 
201 4th Gir: 1930). 

This section does not apply to seller’s 
repossession of chattels under conditional 
sales contracts, even though the chattels 
constitute the bulk of the purchaser’s stock 
of merchandise, since the debts secured by 
the instruments are not preexistent but 
contemporaneous with the conditional 
sales. McCreary Tire & Rubber Co. v. 
Crawford, 253 N.C. 100, 116 S.E.2d 491 

(1960). 
Remedies of Creditors——When a sale 

of merchandise in bulk is avoided for non- 
compliance with the statute, the goods can 
be made available by direct process or 
levy and sale in the hands of the original 
purchaser, or such purchaser may be held 
liable for their value when they are dis- 
posed of by him, and either remedy is 
available to the creditors of the vendor 
against subsequent purchasers as long as 
the goods can be identified, or until they 
have passed into the hands of a bona fide 
purchaser for value without notice. Raleigh 
Tire & Rubber Co. v. Morris, 181 N.C. 
184, 106 S.E. 562 (1921), cited in Kramer 
Bros. v. McPherson, 245 N.C. 354, 95 
S.E.2d 889 (1957). : 

Purchaser Not Personally Liable—Un- 
der the provisions of this section a creditor 
would be entitled, at most, to have the 
transfer set aside, but not to hold the pur- 
chaser personally liable. Goldman & Co. 
v. Chank, 200 ‘N.C. 384, 156 S.E. 919 
(1931), discussing but not deciding 
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whether sale was contrary to section. 
See Raleigh Tire & Rubber Co. v. Morris, 
181 N.C. 184, 106 S.E. 562 (1921). 

Vendor’s Right to Personal Property 
Exemption.—The vendor in a sale of mer- 
chandise in bulk which is void under our 
statute is not deprived of his right to his 
personal property exemption under execu- 
tion of his judgment creditor. Whitmore- 
Ligon Co. y. Hyatt, 175 N.C; 117, 95 S.E. 
38 (1918). 
When Compliance Is Question for Jury. 

—In an action to set aside the sale of a 
stock of merchandise in bulk as void 
against creditors, it is for the jury to de- 
termine whether the seller had complied 

Cu. 39, CoNVEYANCES—VOLUNTARY ORGANIZATIONS § 39-25 

with the statutory requirement as to in- 
voice, notice to creditors, etc., upon his 

evidence that he had done so, under proper 
instructions from the court; and a charge 
in effect that if he had failed in this respect 
the transaction was prima facie fraudu- 
lent and not that it was void, is reversible 
error. Gallup & Co. v. Rozier, 172 N.C. 
283, 90 S.E. 209 (1916). 

Evidence held to make out a case for 
the jury for violation of this section. 
Kramer Bros. v. McPherson, 245 N.C. 
354, 95 S.E.2d 889 (1957). 

Cited in Begnell v. Safety Coach Lines, 
198 N.C. 688, 153 S.E. 264 (1930). 

ARTICLE 4. 

Voluntary Organizations and Associations. 

§ 39-24. Authority to acquire and hold real estate.—Voluntary or- 
ganizations and associations of individuals organized for charitable, fraternal, re- 
ligious, social or patriotic purposes, when organized for the purposes which are 
not prohibited by law, are hereby authorized and empcwered to acquire real 
estate and to hold the same in their common or corporate names and may sue 
and be sued in their common or corporate names concerning real estate so held: 
Provided, that voluntary organizations and associations of individuals, within the 
meaning of this article, shall not include associations, partnerships or copartner- 
ships which are organized to engage in any business, trade, or profession. (1939, 
feetoo,,S-1 > 1951, c. 86; 1965; ¢. 809: ) 

Cross References.—As to unlawfulness 
of associations, etc., maintaining places 
for receiving, keeping, etc., liquors, see § 
18-15. As to secret political and military 
organizations, see § 14-10. 

Editor’s Note—vThe 1965 amendment 
inserted “social” preceding “or patriotic” 
near the beginning of this section. 

Right to Sue in Common Name.—Even 
prior to the 1951 amendment it was held 
that, since an unincorporated fraternal as- 
sociation is given power to acquire and 
hold property in its common name by vir- 

may be served with summons and sued in 

the manner provided by § 1-97(6) it has 
capacity to sue in its common name. [onic 
Lodge # 72 F. & A.A.M. v. Ionic Lodge 
Free Ancient & Accepted Masons # 72 
Co, 232'N.C. 252, 59 S.E:2d 829 (1950). 
Quoted in Venus Lodge v. Acme Be- 

nevolent Ass’n, 231 N.C. 522, 58 S.E.2d 
109, 15 A.L.R.2d 1446 (1950). 

Cited in Ionic Lodge # 72 F. & A.A.M. 
v. Ionic Lodge Free Ancient & Accepted 
Masons # 72 Co., 232 N.C. 648, 62 S.B.2d 
73 (1950). 

tue of this and the following sections and 

§ 39-25. Title vested; conveyance; probate. — Where real estate has 
been or may be hereafter conveyed to such organizations or associations in their 
common or corporate name the said title shall vest in said organizations, and may 
be conveyed by said organization in its common name, when such conveyance is 
authorized by resolution of the body duly constituted and held, by a deed signed 
by its chairman or president, and its secretary or treasurer, or such officer as is 
the custodian of its common seal with its official seal affixed, the said conveyance 
to be proven and probated in the same manner as provided by law for deeds by 
corporations, and conveyances thus made by such organizations and associations 
shall convey good and fee simple title to said land. (1939, c. 133, s. 2.) 

Cross References——As to power of cor- Cited in Ionic Lodge # 72 F. & A.A.M. 
poration to convey, see § 55-17. As to pro- v. Ionic Lodge Free Ancient & Accepted 
bate and registration for corporate con- Masons # 72 Co., 232 N.C. 252, 59 S.E.2d 
veyances, see §§ 47-16, 47-41. See note un- 829 (1950). 
der § 39-24. 
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§ 39-26. Effect as to conveyances by trustees.—Nothing in this article 

shall be deemed in any manner to change the law with reference to the holding 

and conveyance of land by the trustees of churches or other voluntary organiza- 

tions where such land is conveyed to and held by such trustees. (1939, c. 133, 

Sis) 
Cross Reference.—As to power of trus- 

tees of a religious body to convey prop- 
erty, see § 61-4. 

39-27. Prior deeds validated.—All deeds heretofore executed in con- 

formity with this article are declared to be sufficient to pass title to real estate 

held by such organizations. (1939, c. 133, s. 4.) 

Cited in Ionic Lodge # 72 F. & A.A.M. Masons # 72 Co., 232 N.C. 252, 59 S.E.2d 

v. Ionic Lodge Free Ancient & Accepted 829 (1950). 

ARTICLE 5. 

Sale of Building Lots in North Carolina. 

§ 39-28. Application for permit to sell.—After March 9, 1927, before 

a building lot or lots in a new subdivision of real estate is offered for sale or sold 

in North Carolina wherein it is represented or agreed that streets, sidewalks, 

water, sewer, lights or other improvements are to be made for the benefit of the 

purchaser or purchasers, the persons, firm or corporation desiring to offer the 

same for sale shall first apply to the clerk of the superior court of the county 

wherein the building lot or lots are situated for a permit to so sell said lots. (1927, 

C7210 c5.<15) 

§ 39-29. Contents of application.—The application for a permit to sell 

must state the location of the lots or lot with an estimate of the cost of the im- 

provement proposed to be made on each lot as a whole; the estimate of cost so 

made shall be certified as approximately correct by a civil engineer or county 

surveyor licensed to practice in the State of North Carolina. (1927, c. 210, s. Zz) 

§ 39-30. Investigation by clerk; bond.—Upon the filing of said appli- 

cation and the certificate of the cost of the improvement, the clerk of the court 

shall satisfy himself that the land or lots are located in his county and he shall 

also satisfy himself of the genuineness of the application and certificate of the en- 

gineer or county surveyor, and shall, if so satisfied, require a good and sufficient 

bond, in a sum equal to the amount certified by the engineer or county surveyor 

as the approximate cost of the improvement or improvements, with a corporation 

licensed to do business in the State of North Carolina as surety thereon, condi- 

tioned to save the purchaser or purchasers of each lot or lots harmless to the 

amount of the estimated and certified cost of the proposed improvement on each 

lot or lots so purchased. (1927, c. 210, s. 3.) 

§ 39-31. Application, certificate, bond and order filed as permanent 

record.—The clerk of the superior court shall preserve the application, certificate 

and bond and his orders thereon as a permanent record for the benefit of any 

party whose rights are affected thereby and shall, when the provisions of this 

article have been fully complied with, and when a filing fee of one dollar has 

been paid, issue a permit to the applicant to sell said lot or lots. (1927, c. 210, 

s. 4.) 

§ 39-32. Penalty for violation.—Any person, firm or corporation selling 

or offering for sale any building lot or lots in violation of the provisions of this 

article shall be guilty of a misdemeanor and upon conviction thereof shall be fined 

or imprisoned in the discretion of the court. (19277 e210 S954 
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ARTICLE 5A. 

Control Corners in Real Estate Developments. 

§ 39-32.1. Requirement of permanent markers as “control cor- 
ners’’.—Whenever any person, firm or corporation shall hereafter divide any 
parcel of real estate into lots and lay off streets through such real estate develop- 
ment and sell or offer for sale any lot or lots in such real estate development, it 
shall be the duty of such person, firm or corporation to cause one or more corners 
of such development to be designated as “control corner” and shall cause two or 
more street center lines or offset lines within or on the street right-of-way lines 
to be permanently monumented at intersecting center lines or offset lines, points 
of curvature or such other control points, which monuments shall also be des- 
ignated as control corners and to affix or place at such control corner or corners 
permanent markers which shall be of such material and affixed to the earth in 
such a manner as to insure as great a degree of permanence as is reasonably 
practical. (1947, c. 816, s. 1; 1959, c. 1159.) 

Cross Reference.—As to maps of streets near the middle of the section the provi- 
and sidewalks in subdivisions, see § 160- sion as to street center lines or offset 
226. lines. The amendatory act provided that 

Editor’s Note.—The 1959 amendment in- it should not apply to Franklin, Tyrrell 
serted beginning after “control corner” and Washington counties. 

§ 39-32.2. Control corners fixed at time of recording plat or prior 
to sale.—Such control corner or corners, as described in § 39-32.1, and such per- 
manent marker or markers, as described in § 39-32.1, must be designated and 
affixed at the time of recording the plat of said land or prior to the first sale of 
any lot or lots constituting a part of the real estate development which said person, 
firm or corporation has caused to be laid off in lots with designated streets. (1947, 
GEo16,.S.2!) 

§ 39-32.3. Recordation of plat showing control corners.—Upon desig- 
nating a control corner and affixing a permanent marker, said person, firm or 
corporation shall cause to be filed in the office of the register of deeds of the county 
in which the real estate development is located a map or plat showing the loca- 
tion of the control corner or corners and permanent marker or markers with ade- 
quate and sufficient description to enable a surveyor to locate such control corner 
or marker. The register of deeds shall not accept for registration or record any 
map or plat of a real estate subdivision or development made after the effective 
date of this article, unless the location of such control corner or corners is shown 
thereon. (1947, c. 816, s. 3.) 

Editor's Note.—Section 6 of the act 
from which this article was codified made 
it effective on July 1, 1947. 

§ 39-32.4. Description of land by reference to control corner; use 
of control corner to fix distances and boundaries prima facie evidence 
of correct method.—Any lot or lots sold or otherwise transferred at the time 
of or subsequent to the establishment of a control corner may be described in any 
conveyance so as to include a reference to the location of said lot or lots which are 
being conveyed with respect to the control corner. Thereafter the use of the con- 
trol corner in ascertaining distances so as to establish boundary lines of lots with- 
in or originally within such real estate development may be admissible as evidence 
in any court and shall be prima facie evidence of the correct method of determin- 
ing the boundaries of any lot or lots within any such real estate development. 
(1947, c. 816, s. 4.) 
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ARTICLE 6. 

Power of Appointment. 

§ 39-33. Method of release or limitation of power. — A release or 

limitation of a power of appointment with respect to real or personal property 

exercisable by deed or will or otherwise may be effected, if such power may be 

released or limited under the laws of this State, by the execution by the holder 

of such power of an instrument in writing stating that the power is released or 

limited to the extent set forth therein, and the delivery of such instrument to any 

person who might be adversely affected if such power were exercised or to the 

fiduciary or one of the fiduciaries, if any, having possession or control of the prop- 

erty over which the power is exercisable. (1943, c. 665, s. 1.) 

No Release or Estoppel Where Per- who would be adversely affected by the 

sons Adversely Affected Do Not Join in exercise of the power, there is no release 

or Receive Deeds. — Where none of the or estoppel. Weston v. Hasty, 264 N.C. 

deeds executed by the donee of a power is 432, 142 S.E.2d 23 (1965). 

joined in by or executed to any person 

§ 39-34. Method prescribed in § 39-33 not exclusive.—The method 

of release prescribed in § 39-33 is not exclusive, and this article shall not in- 

validate or be construed to invalidate any instrument or contract of release or 

limitation of a power not executed and delivered in the manner provided in § 

39-33 or as invalidating any other act of release or limitation of a power, whether 

such instrument, contract or act has been heretofore or may be hereafter exe- 

cuted, delivered or done. (1943, c. 665, s. 2.) 

Method Not Exclusive—The release of provided in § 39-33. Weston v. Hasty, 264 

a power of appointment exercisable by N.C. 432, 142 S.E.2d 23 (1965). 

deed or will is not limited to the manner 

§ 39-35. Requisites of release or limitation as against creditors and 

purchasers for value.—No release or limitation of a power of appointment 

after the effective date of this article which is made by the owner of the legal 

title to real property in this State shall be valid as against creditors and pur- 

chasers for a valuable consideration until an instrument in writing setting forth 

the release or limitation is executed and acknowledged in the manner required 

for a deed and recorded in the county where the real property is. (1943, c. 665, 

S704) 
Editor’s Note.—The act from which this 

article was codified was ratified March 8, 

1943. 

§ 39-36. Necessity for actual notice of release or limitation to bind 

fiduciary.—No fiduciary having possession or control of property over which 

a power of appointment is exercisable shall be bound or affected by any release 

or limitation of such power without actual notice thereof. (1943, c. 665, s. 4.) 

ARTICLE 7. 

Uniform Vendor and Purchaser Risk Act. 

§ 39-37. Short title.—This article may be cited as the Uniform Vendor and 

Purchaser Risk Act. (1959, c. 514.) 

§ 39-38. Uniformity of interpretation. — This article shall be so in- 

terpreted and construed as to effectuate its general purpose to make uniform the 

law of those states which enact it. (1959, c. 514.) 

§ 39-39. Risk of loss. — Any contract hereafter made in this State for 

the purchase and sale of realty shall be interpreted as including an agreement 
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that the parties shall have the following rights and duties, unless the contract ex- 
pressly provides otherwise: 

(i) If, when neither the legal title nor the possession of the subject matter 
of the contract has been transferred, all or a material part thereof is 
destroyed without fault of the purchaser, the vendor cannot enforce 
the contract, and the purchaser is entitled to recover any portion of the 
price that he has paid; 

(2) If, when either the legal title or the possession of the subject matter 
of the contract has been transferred, all or any part thereof is de- 
stroyed without fault of the vendor, the purchaser is not thereby re- 
lieved from a duty to pay the price, nor is he entitled to recover any 
portion thereof that he has paid. (1959, c. 514.) 
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. Proceedings when parties cannot 
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. Form of commissioners’ report. 
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peal; when title vests; restitution. 

. Provision for jury trial on excep- 40-46. 

tions to report. 40-47. 

. When benefits exceed damage, cor- 40-48. 

poration pays costs. 

. Title of infants, persons non com- 40-49. 

pos, and trustees without power 40-50. 
of sale, acquired. 40-51. 

. Rights of claimants of fund deter- 40-52. 

mined. 40-53. 

. Attorney for unknown parties ap- 
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ARTICLE 1. 

proceedings; venue; 
immediate hearing; entry upon 
land by petitioner. 

. Filing and form of petition. 

. Inclusion of several parcels. 

. Notice of proceedings. 
7. Determination of issues raised by 

objections; waiver by failure to 
file; final judgment; guardian ad 

litem. 
. Appointment of special master. 
. Notice of hearing by special master. 
Evidence admissible; increase in 

value; improvements. 
. Report of special master. 
. Notice of report. 
. Hearing of objections by clerk of 

superior court. 
. Certified copy of judgment. 
Declaration of taking; property 
deemed condemned; fixing day for 
surrender of property; security for 
compensation and payment of 

award. 
Right to dismiss petition. 
Divesting title of owner. 
Payment of award into court and 
disbursement thereof. 

Recovery of award. 
Appeal. 
Costs. 
Powers conferred are supplemental. 
Necessity for certificate of public 
convenience and necessity from 
Utilities Commission. 

Right of Eminent Domain. 

§ 40-1. Corporation in this chapter defined.—For the purposes of this 

chapter, unless the context clearly indicates the contrary, the word “corporation” 
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includes the bodies politic and natural persons, enumerated in the following section 
[§ 40-2], which possess the power of eminent domain. (C. S., s. 1705.) 
Cross Reference.—As to condemnation Inc. v. State Highway Comm’n, 265 N.C. 

proceedings by the State Highway Com- 209, 143 S.E.2d 244 (1965). 
mission, see §§ 136-103 to 136-121. Cited in Carolina Power & Light Co. v. 

Editor’s Note.—For article on eminent Bowman, 229 N.C. 682, 51 S.E.2d 191 

domain in North Carolina, see 35 N.C.L. (1949); North Asheboro-Central Falls 
Rev. 296 (1957). Sanitary Dist., 252 N.C. 749, 114 S.E.2d 

Applied in Northgate Shopping Center, 577 (1960). 

§ 40-2. By whom right may be exercised. — The right of eminent 
domain may, under the provisions of this chapter, be exercised for the purpose of 
constructing their roads, canals, pipelines originating in North Carolina for the 
transportation of petroleum products or coal, pipelines and mains originating in 
North Carolina for the transportation, distribution, or both, of gas, lines of wires, 
or other works, which are authorized by law and which involve a public use or 
benefit, by the bodies politic, corporation, or persons following : 

(1) Railroads, street railroads, plankroad, tramroad, turnpike, canal, pipelines 
originating in North Carolina for the transportation of petroleum prod- 
ucts or coal, pipelines and mains originating in North Carolina for 
the transportation, distribution, or both, of gas, limestone, minerals, 
telegraph, telephone, electric power or lighting, public water supply, 
flume, or incorporated bridge companies. 

(2) Municipalities operating water systems and sewer systems and all water 
companies operating under charter from the State or license from mu- 
nicipalities, which may maintain public water supplies, for the purpose 
of acquiring and maintaining such supplies. 

(3) Person or persons, firms, corporations or copartnerships operating or au- 
thorized by law to operate electric light plants, or distributing electric 
current for lights or power, or for the purpose of constructing wires, 
poles or other necessary things, and for such purposes or things. 

(4) Public institutions of the State for the purpose of providing water sup- 
plies, or for other necessary purposes of such institutions. 

(5) School committees of public school districts, county boards of education, 
boards of trustees or of directors of any corporation holding title to 
real estate upon which any public school, private school, high school, 
academy, university or college is situated, in order to obtain a pure and 
adequate water supply for such school, college or university. 

(6) The department of conservation and development in the administration of 
the laws relating to fish and fisheries. 

(7) Any educational, penal, hospital or other institution incorporated or 
chartered by the State of North Carolina, for the furtherance of any 
of its purposes, such institution being wholly or partly dependent upon 
the State for maintenance, and such institution shall be in need of land 
for its location, or such institution shall be in need of adjacent land 
for necessary enlargement or extension, or for land for the building 
of a road or roads or a sidetrack for railroads, necessary to the proper 
operations and completion of any such institution, and shall so declare 
through its board of directors, trustees or other governing boards by a 
resolution inserted in the minutes at a regular meeting or special meet- 
ing called for that purpose, such institution shall have all the powers, 
rights and privileges of eminent domain given under this chapter, to 
condemn and procure such land, and shall follow the procedure es- 
tablished under this chapter. 

(8) Franchised motor vehicle carriers or union bus station companies or- 
ganized by authority of the utilities commission, for the purpose of 
constructing and operating union bus stations: Provided, that this sub- 
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division shall not apply to any city or town having a population of less 

than sixty thousand. 
(9) The State Highway Commission, for the purpose of acquiring such land 

or property as may be necessary for the erection of or additions to any 

building or buildings for the purpose of housing its offices, shops, 

garages, for storage of supplies, material or equipment, for housing, 

caring or providing for prisoners, or for any other purpose necessary in 

its work, including the administration of the State prison system. 

(10) Public sewerage systems which have been granted a certificate of public 

convenience and necessity by the North Carolina Utilities Commis- 

Sion... (18525.C. 02; Srupeiyeenite O15. 9; 1874-5, c. 83; Code, s. 1698; 

Rev., s. 2575; 1907, cc. 39, 458, 783; 1911, c. 62, ss. Pa 46 EA peed UWS 

ec. 51) 132°CS.¥s, 5170651923, °C. 205 ite mess. 124 2c DS fe 

c. 108, s. 1; 1939, c. 228, s. 4; 1941, c. 254; 1947, c. 806; 1951, c. 

1002, ss. 1,2; 1953; c. 1211; 1957, c. 65, s. 11; ¢.1045,.s,.1; 1961) c. 

247.) 
I. General Consideration. 

II. Nature and Purpose. 
III. Extent of Power. 
IV. To Whom Granted. 

7, Compensation Essential. 

Cross References. 

As to the power given railroad compa- 

nies to condemn land, see § 62-220. As to 

power of municipal corporations to acquire 

property by eminent domain, see §§ 160- 

204, 160-205. As to condemning land for 

school buildings, see § 115-125. As to 

condemning land for hospitals, see § 131- 

15. As to condemning lands for roads, 

see §§ 136-19, 136-52. As to condemning 

lands for mill where land on one side of 

stream is owned, see § 73-5 et seq. As to 

condemnation for races, waterways, etc., 

by owner of a mill or millsite, see § 73-14 

et seq. As to condemnation for drainage 

ditches, see § 156-1 et seq. 

I. GENERAL CONSIDERATION. 

Editor’s Note—For comment on possi- 

bility of this section imposing a limitation 

on § 136-19, see 28 N.C.L. Rev. 403. For 

comment on subdivision (8), see 19 N.C.L. 

Rev. 480. 
The words “eminent domain” mean the 

power of the sovereign or some agency 

authorized by it to take private property 
for public use. Virginia Elec. & Power Co. 
v. King, 259 N.C.°219," 130’ Si EB, .2d 4318 

(1963). 
Power of Eminent Domain Is Attribute 

of Sovereignty—The power of eminent 
domain is one of the attributes of a sov- 
ereign state. Redevelopment Comm’n v. 
Hagins, 258 N.C. 220, 128 S.E.2d 391 

(1962). 
And Exists Independently of Constitu- 

tional Provisions——The right to take pri- 
vate property for public use exists inde- 
pendently of constitutional provisions. In 
fact, such provisions are limitations on the 

State’s power to exercise the right. Re- 
development Comm’n v. Hagins, 258 N.C. 
220, 128 S.E.2d 391 (1962). 

Founded on Necessity——The right of 
eminent domain is possessed by the gov- 
ernment, and may be exercised by the 
legislature or under its authority. It is 
peculiarly fit to be wielded by the legisla- 
ture—it is a power founded on necessity. 
Raleigh & G.R.R. v. Davis, 19 N.C. 451 

(1837). 
Legislature Has Exclusive Control. — 

The method of taking land for a public 
use is within the exclusive control of the 
legislature, limited by organic law, and 
the courts cannot help the injured land- 
owner, where the statute has been strictly 
followed, until the question of compensa- 
tion is reached. Durham v. Rigsbee, 141 
N.C 128>53.2SiBe634) (1906)5 

Power of Condemnation Is Dependent 
upon Statute—A public service corpora- 
tion has no power to condemn land by 
reason of its being a riparian proprietor, 
but only under authority given by a valid 
statute to do so. Carolina-Tennessee 
Power Co. v. Hiawassee River Power Co., 

175 N.C. 668, 96 S.E. 99 (1918). 

The right to exercise the power of em- 
inent domain belongs to every indepen- 
dent government exercising sovereign 
power as a necessary incident to its sov- 
ereignty. And this power, unless other- 
wise provided in the organic law, rests 
solely in the State unless by legislative 
action the power is delegated and the pur- 
poses for which it may be exercised enu- 
merated and the procedure for such exer- 
cise prescribed. Mount Olive v. Cowan, 
235 N.C. 259, 69 S.EH.2d 525 (1952). 

A municipal corporation, being a crea- 
ture of the legislature, can only exercise 
the right of eminent domain when autho- 
rized to do so by its charter or by the 
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general law. Mount Olive v. Cowan, 235 
N.C. 259, 69 S.E.2d 525 (1952). 

Statutes Giving Power Must Be Strictly 
Construed.—Statutes which authorize the 
exercise of the power of eminent domain 
must be strictly construed. Durham & 
N.R.R. v. Richmond & D.R.R., 166 N.C. 
TOMO Mos eee Odin C1590) 29 Garolina = & 
N.W.R.R. v. Pennearden Lumber & Mfg. 
Cour 132)eN.C.644" 44) S Be 358) (1903); 
Board of Educ. v. Forrest, 193 N.C. 519, 
187 S.E. 4381 (1927). 

For example, it has been held that the 
statutory authority given the county board 
of education to condemn land for school 
purposes will be strictly construed as to 
the extent or limit of the power given. 
Board of Educ. v. Forrest, 193 N.C. 519, 
137 S.E. 431 (1927). 
The right of eminent domain can be ex- 

ercised only in the mode pointed out in 
the statute conferring it. Allen vy. Wil- 
mington & W.R.R., 102 N.C. 381, 9 S.E. 
4 (1889). 
A corporation furnishing electricity for 

public use may condemn lands of a pri- 
vate owner necessary for its transmission 
lines under the provisions of this section, 
but it is unlawful for a power company 
to enter upon and take the lands of the 
owner for such purpose without comply- 
ing with the statutory procedure. Crisp 
v. Nanthala Power & Light Co., 201 N.C. 
46, 158 S.E. 845 (1931). 
Power Not Implied—The power of em- 

inent domain cannot be implied or in- 
ferred from vague or doubtful language. 
Commissioners of Beaufort County  v. 
Bonner, 153 N.C. 66, 68 S.E. 970 (1910). 

If the statute is silent on the subject it 
is to be presumed that the legislature in- 
tended that the necessary property should 
be obtained by contract. Commissioners 
of Beaufort County v. Bonner, 153 N.C. 
66, 68 S.E. 970 (1910). 
The provisions of the general railroad 

act prevail over provisions in the charter 
of a railroad company, unless the charter 
specifically designates and repeals these 
provisions of the general act. Durham & 
N.R.R. v. Richmond & D.R.R., 106 N.C. 
16, 10 S.E. 1041 (1890). 

Shares of Dissenting Stockholders of 
Railroad.—The legislature may by the ex- 
ercise of the power of eminent domain au- 
thorize the consolidation of railroads and, 
in effect, condemn the shares of dissenting 
stockholders. Spencer v. Seaboard Air Line 
R.R., 137 N.C. 107, 49 S.E. 96 (1904). 
Condemnation proceedings for a school 

site must be considered as instituted un- 
der the provisions of this section pursuant 
to authority conferred by § 115-125. Top- 
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ping v. State Bd. of Educ., 249 N.C. 291, 
106 S.E.2d 502 (1959). 
A municipality, at the present time, can- 

not condemn land for street purposes un- 
der the substantive power granted in this 
article. Mount Olive v. Cowan, 235 N.C. 
259, 69 S.E.2d 525 (1952). 

Cited in Raleigh v. Edwards, 235 N.C. 
671, 71 S.E.2d 396 (1952); North Carolina 
State Highway Comm’n y. York Industrial 
Center, Inc., 263 N.C. 230, 139 S.E.2d 253 
(1964). 

II. NATURE AND PURPOSE. 

Purpose of Grant.—The right of emi- 
nent domain is granted because the public 
interest requires that private property 
shall be taken for public use under the 
circumstances and in the manner pre- 
scribed by law. Raleigh, C. & S.R.R: v. 
Meckenburg Mfg. Co., 166 N.C. 168, 82 
S.E. 5 (1914). 

Draining Public Road.—Digging a ditch 
across private land for the purpose of 
draining a public road amounts to a tak- 
ing of private property for a public use. 
State v. New, 130 N.C. 731, 41 S:E. 1033 
(1902). 

Remedy for Abuse.—lIf, after acquiring 
the land under condemnation for a public 
use, a company should devote it to private 
purposes, that is a remedy by quo war- 
ranto and otherwise. Wadsworth Land Co. 
ve Piedmont) Uraction Co: 162" N.C. 314, 
Wacol. 297"1913). 

Diversion of Water. — Diversion of the 
natural flow and drainage of streams and 
surface waters incident to the construction 
of a highway, resulting in the periodic 
flooding of the lands of a proprietor, is a 
“taking” of property for which just com- 
pensation must be paid. Braswell v. State 
Highway & Pub. Works Comm’n, 250 
N.C. 508, 108 S.E.2d 912 (1959). 

Additional Rights to Serve Public.—If 
the property owned by a corporation hay- 
ing the right of eminent domain is in- 
adequate for its corporate purposes, it may 

purchase such additional rights as it may 
need to serve the public. Such purchase 
may be with the consent of the owner or 
by condemnation—a purchase without the 
owner’s consent at the value of the prop- 
erty taken. Virginia Elec. & Power Co. 
v., bing, 259 N.C. 21% 130 S.E.2d > 318 
(1963). 

III. EXTENT OF POWER. 

Discretion of Grantees—A perusal of 
this entire chapter will clearly disclose 
that the extent and limit of the rights to 
be acquired are primarily and very largely 
referred to the companies or grantees of 
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the power, and only become an issuable 
question, usually determinable by _ the 
court, on allegation of fact tending to 
show bad faith on the part of the compa- 
nies or an oppressive or manifest abuse 
of their discretion. Yadkin River Power 
Co. v. Wissler, 160 N.C. 269, 76 S.E. 267 
(1912). 
A railroad company may use and occupy 

a right-of-way acquired by it under con- 
demnation proceedings when, in its own 
judgment, the proper management and 
business necessities of the road may re- 
quire it. Virginia & C.S.R.R. v. McLean, 
158 N.C. 498, 74 S.E. 461 (1912). 

In Selma v. Nobles, 183 N.C. 322, 111 

S.E. 543 (1922), the court said: “In con- 
struing this legislation, the court held that 
where the general power to condemn 
exists, the right of selection as to route, 
quantity, etc., is left largely to the discre- 
tion of the company or corporation, and 
does not become the subject of judicial in- 
quiry except on allegations of fact tending 
to show bad faith on the part of the com- 
pany or corporation or an oppressive and 
manifest abuse of the discretion conferred 

upon them by the law.” 

A Continuing Power.—The power of 
eminent domain conferred on electric pub- 
lic service corporations by this section is 
not necessarily exhausted by a single ex- 

ercise of the power, but, within the limits 
established by the general law or special 

charter, a subsequent or further exercise 
of the power may be permissible. Yadkin 
River Power Co. v. Wissler, 160 N.C. 
269, 76 S.E. 267 (1912). 

Rights. Acquired— Only an easement in 
lands passes from the owner to a railroad 
company under condemnation proceed- 
ings, divesting all the rights of owners 
who are parties to the proceedings in such 
easement during the corporate existence 
of the company, but allowing them to use 
and occupy the right-of-way in any man- 
ner not inconsistent with the easement ac- 
quired. Phillips v. Postal Tel. Cable Co., 
130 N.C. 513, 41 S.E. 1022 (1902); Vir- 
ginia & C.S.R.R. y.. McLean, 158 N.C. 
498, 74 S.E. 461 (1912). 
Same—As to Part Not Needed.—To the 

extent that the right-of-way is not pres- 
ently required for the purpose of the road 
it may be occupied and used by the origi- 
nal owner in any manner not inconsistent 
with the easement acquired. Goldsboro 

Lumber Co. v. Hines Bros. Lumber Co., 
126 N.C. 254, 35 S.E. 458 (1900); Virginia 
& C.S.R.R. v. McLean, 158 N.C. 498, 74 
S.E. 461 (1912). 

Unless the land is needed for some use, 
the occupation and cultivation by the 
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owner of the servient tenement will be 
disturbed only when it becomes necessary 
for the company to enter in order to re- 
move something which endangers the 
safety of its passengers, or which might, 
if undisturbed, subject the owner to lia- 
bility for injury to adjacent lands or prop- 
erty. Ward v. Wilmington & W.R.R., 109 
N.C... 358; 13 S:E. 926 (1891);" Ward) v. 
Wilmington & W.R.R., 113 N.C. 566, 18 
S.E.. 221, (1893); s Blue tv. A berdecamnc 
Vee Re Rebel sy IN. C2644 ee San, eee 

(1895). 
Land acquired by one railroad company 

under a legislative grant of the right of 
eminent domain, and unnecessary for the 
exercise of its franchise or the discharge 
of its duties, is liable to be taken under 
the law of eminent domain for the use of 
another railroad company. North Caro- 
lina & R. & D.R.R. v. Carolina Cent. Ry., 
83 N.C. 489 (1880). 

Iv. TO WHOM GRANTED. 

Public Service Corporation Engaging 
in Private Enterprise—Where a corpora- 
tion is authorized by its charter to gener- 
ate and sell electricity, build dams and hy- 
droelectric plants necessary to the genera- 
tion of such hydroelectric power, and is 
therein given power of eminent domain 
to acquire the necessary rights-of-way and 
lands for its dams and the ponding of wa- 
ter, such corporation is a public service 
corporation and has the power of eminent 
domain, as provided by this section, and 
it cannot be successfully contended that 
its taking of lands for ponding water nec- 
essary for one of its dams is a taking of 
private lands for a private use, nor does 
the fact that such public service corpora- 
tion also engages in private enterprises not 
connected with its public service alter this 
result. Whiting Mfg. Co. v. Carolina Alu- 
minum Co. 207 N.C. (52,.1754.5.u..698 
(1934). 

Railroads are quasi-public corporations, 
created to serve primarily the public good 
and convenience. As such they exercise 
public franchise rights, including that of 
eminent domain. Seaboard Air Line R.R. 
v. Atlantic Coast Line R.R., 240 N.C. 495, 
82 S.E.2d 771 (1954). 

Charter Giving Rights of Private Na- 
ture——The right of a corporation, having 
the statutory powers, to condemn lands 
for a public use is not affected or impaired 
because in the charter it may be given 
rights of a more private nature to which 
the right of condemnation may not at- 
tach. Mountain Retreat Ass’n v. Mount 
Mitchell Dev. Co., 183 N.C. 43, 110 S.E. 
524 (1922). 
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Where a corporation is authorized to 
operate a street railway, it may exercise 
the right of eminent domain, in respect 
to this business, given to it by its charter 
and by this section, notwithstanding it is 
also authorized to conduct business of a 
private nature. Wadsworth Land Co. v. 
Piedmont Traction Co., 162 N.C. 314, 78 
S.E. 297 (1913). 
The use of the word “commercial rail- 

way” in a petition does not indicate that 
the land is to be used for private purposes, 
for the company engages in commerce 
when it carries articles of merchandise for 
the public. Wadsworth Land Co. v. Pied- 
mont Traction Co., 162 N.C. 314, 78 S.E. 
297 (1913). 

A statute giving power to overseers of 
roads to cut poles on adjacent land is an 
instance of the exercise on the part of the 
sovereign of the right to take private 
property for the use of the public upon 
making compensation. Collins v. Creecy, 
Ba N:C. 833) (1861): 

V. COMPENSATION ESSENTIAL. 

Cross Reference. — As to determining 
compensation, see note to § 40-17. 

Necessity for Compensation.—The qual- 
ification of the right of eminent domain, 
that compensation should be made for 
private property taken for public use, is 
founded on justice and a due regard for 
basic property rights, and is applied in 
North Carolina. Bennett v. Winston- 
Salem Southbound R.R., 170 N.C. 389, 
87 S.E. 133 (1915). See Johnston v. Ran- 
kin, 70 NC. 550 (1874); Phillips v. Postal 
Tel. Cable Co., 130 N.C. 513, 41 S.E. 1022 
(1902). 

A citizen must surrender his private 
property in obedience to the necessities of 

a growing and progressive state, but in 
doing so he is entitled to be paid full, 

fair and ample compensation, to be reduced 
only by such benefits as are special and 
peculiar to his land. He has the right to 
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have and enjoy the general benefits which 
are common to him and to his neighbors, 
without being required to pay therefor be- 
cause it so happens that the use of his 
land is necessary for the needs of the pub- 
lic. Stamey v. Brunsville, 189 N.C. 39, 126 
S.E. 103 (1925). 

The right to exercise the power of em- 
inent domain is always subject to the 
principle that there must be definite and 
adequate provision made for reasonable 
compensation to the owner of the prop- 
erty proposed to be taken. Mount Olive 

v. Cowan, 235 N.C. 259, 69 S.E.2d 525 

(1952). 
When the right is exercised, a duty is 

imposed on condemnor to pay just com- 
pensation for the property taken. Vir- 
ginia Elec. & Power Co. v. King, 259 N.C. 
219, 130 S.E.2d 318 (1963). 

Unconstitutional Unless Compensation 
Provided.—A statutory amendment to a 
former statute, which destroys and sensi- 

bly impairs vested property rights ac- 
quired under the former statute, or which 
attempts to transfer them either to the 
public or any other, except under the prin- 
ciples of eminent domain, and upon com- 
pensation duly made, is unconstitutional 

and invalid. Watts v. Lenoir & Blowing 
Rock Turnpike Co., 181 N.C. 129, 106 S.E. 
497 (1921). 
Where a statute makes no provision for 

compensation, it is to be presumed that 
the legislature did not intend that the 
power of eminent domain should be exer- 

cised. Commissioners of Beaufort County 
v. Bonner, 153 N.C. 66, 68 S.E. 970 (1910). 
When Compensation Implied.—When- 

ever the government in the exercise of its 
governmental rights takes property, the 
ownership of which it concedes to be in an 
individual, it impliedly promises to pay 
therefor. Lloyd v. Venable, 168 N.C. 531, 

$4 5.1. 855 (1915) See. 15N.C.L. Rev. 
362. 

purchase lands.—Such bodies politic, 
corporation, or persons, may at any time enter upon the lands through which they 
may desire to conduct the roads or works authorized under § 40-2 and lay out the 
same, and they may also enter upon such contiguous land along the route as 
may be necessary for depots, warehouses, engine sheds, workshops, water stations, 
tool houses, and other buildings necessary for the accommodation of their officers, 
servants and agents, horses, mules and other cattle, and for the protection of 
their property; and shall pay to the proprietors of the land so entered on such 
sum as may be agreed on between them. (1852, c. 92, s. 1; R. C., c. 61, s. 9; 
1874-5, c. 83; Code, s. 1698; Rev., s. 2575; C. S., s. 1707.) 
Nature of Right of Entry.—The right of 

entry granted a railroad company under 

this section is only for the purpose of 
marking out the route and designating the 

building sites desired, to the end that the 
parties may come to an intelligent agree- 
ment as to the price. And without the 
consent of the owner the company cannot 
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enter by virtue of this section, for the pur- 

pose of building its road. State v. Wells, 
142 N.C. 590, 55 S.E. 210 (1906). 

Company Not a Trespasser. — A rail- 
road company having the right of eminent 

domain, entering upon and occupying 
lands for building its tracks, is not a tres- 
passer. Abernathy v. South & W.R.R., 
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Acts Not Constituting a Taking.—The 

mere threat to take a right-of-way under 

the power of eminent domain and an iso- 

lated act in going upon the land in making 

a preliminary survey, are insufficient to 

constitute a “taking.” Penn v. Carolina 

Va. Coastal Corp., 231 N.C. 481, 57 S.E.2d 

817 (1950). 

150 N.C. 97, 63 S.E. 180 (1908). 

40-4. Power of railroad companies to condemn land for union 

depots, double-tracking, etc.—Any railroad company operating a line or rail- 

road in North Carolina whenever it shall find it necessary to occupy any land for 

the purpose of getting to a union depot which has been ordered by the Utilities 

Commission, or for the purpose of maintaining, operating, improving, or of 

straightening its line, or of altering its location, or of constructing double-tracks, 

or of enlarging its yard or terminal facilities, or of connecting two of its lines al- 

ready in operation not more than six miles apart, shall have the power to con- 

demn all lands needed for such purpose under the provisions of this chapter. 

More than two acres may be condemned for yard or terminal facilities if required 

for due operation of the railroad. No lands in any incorporated towns shall be 

condemned under this section until approved by the Utilities Commission, nor 

shall any yard, garden or dwelling house be condemned, unless the Utilities 

Commission, upon petition filed by the railroad seeking to condemn, shall, after 

due inquiry, find that the railroad company cannot make the desired improvement 

without condemning the yard, garden or dwelling house, except at an excessive 

cost. The power to condemn Jand under this section shall be enforceable and 

matters arising in regard thereto shall be tried only in the courts created by or 

under the Constitution of this State. No rights granted or acquired under the 

provisions of this section shall in any way destroy or abridge the rights of the 

State to regulate or control such railroad company or to exclude foreign corpora- 

tions from doing business in this State. (1907, c. A459, co la. soi. Gece see 

1933, c. 134, s. 8; 1941, c. 97, s. 1.) 
In General.—This section confers on 

a railroad company the incidental right to 

make such changes in its line and route 

as are necessary to accomplish the pur- 

pose designed and to make the depot 

available and accessible to the traveling 

public as contemplated by the statute. 

Dewey v. Atlantic Coast Line R.R., 142 
N.C. 392, 55 S.E. 292 (1906). 

This section was intended to apply to 

all cities and towns in the State, where, in 
the legal discretion of the commissioners, 
the move is practicable. Dewey v. Atlantic 
Coast Line R.R., 142 N.C. 392, 55 S.E. 292 
(1906). 

Right of Access to Union Depot.—This 
section confers upon any railroad com- 
pany the right to condemn land for the 
purpose of getting to a union depot re- 
quired by the order of the Utilities Com- 
mission to be built. State ex rel. Corpora- 
tion Comm’n vy. Southern Ry., 185 N.C. 
435, 117 S.E. 563 (1923). 
When § 60-49 Applies.—Section 60-49, 

requiring that a contemplated change in 

the route of a railroad in a city can only 

be made when sanctioned by a two-thirds 

vote of the aldermen, only applies where 

the railroad of its own volition, and for 

its own convenience, contemplates a 
change of route, and not to a case where 
the Utilities Commission, acting under 
express legislative authority and direction, 

requires the railroad to make the change 

for the convenience of the general public. 
Dewey v. Atlantic Coast Line R.R., 142 
N.C. 392, 55 S.E. 292 (1906). 
When Injunction Will Not Issue. — 

Where the Utilities Commission, acting 
under this section, has selected a site after 
due inquiry, the railroads will not be en- 
joined, at the instance of citizens and prop- 
erty owners, from erecting the depot, 
either on the ground that the city is be- 
ing sidetracked or that their property will 
be damaged by the proposed change. 
Dewey v. Atlantic Coast Line R.R., 142 
N.C. 392, 55 S.E. 292 (1906). 

§ 40-5. Condemning land for industrial sidings. — Any railroad com- 

pany doing business in this State, whether such railroad be a domestic or foreign 

corporation, which has been or shall be ordered by the Utilities Commission to 
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construct an industrial siding as provided in § 62-45, is empowered to exercise 
the right of eminent domain for such purpose, to condemn property as provided 
in this chapter, and to acquire such right-of-way as may be necessary to carry 
out the orders of the Utilities Commission. Whenever it is necessary for any 
railroad company doing business in this State to cross the street or streets in 
a town or city in order to carry out the orders of the Utilities Commission, to 
construct an industrial siding, the power is hereby conferred upon such railroad 
company to occupy such street or streets of any such town or city within the 
State: Provided, license so to do be first obtained from the board of aldermen, 
board of commissioners, or other governing authorities of such town or city. 
paslive. 200°C. 5.,s, 1709= 1933 ccRlS4es78 1941. 6.97, 571.) 

Cited in State v. Allen, 197 N.C. 684, 150 
§.E. 337 (1929). 

§ 40-6. Condemnation by schools for water supply.—lIf the school au- 
thorities mentioned in subdivision (5) of § 40-2 shall be unable to agree with the 
owners of any lands which, or the use of which, it is necessary to appropriate in 
obtaining a pure and adequate water supply for the school, they shall file a peti- 
tion for the condemnation of such lands in conformity with the provisions of this 
chapter. In addition to the particulars required to be set out in § 40-12, the 
petition shall state whether the water supply is desired to be obtained from a 
spring, from a stream, or by digging artesian wells. The proceedings for such 
condemnation shall conform to the requirements of this chapter. No greater 
amount of land in area or width shall be condemned under this section than is 
necessary to obtain a pure and adequate water supply. 
Any person holding title to land upon which any school, public or private, is 

located is empowered to obtain water supplies from the springs, streams or 
artesian wells the use of which is acquired under this section by building intakes, 
reservoirs, digging ditches, laying pipes or doing such other things as may be 
needful to obtain the water supply. (1907, c. 671; C. S., s. 1710.) 

Cross Reference.—As to condemnation 
of land for school buildings, see § 115-125. 

§ 40-7. Condemnation for steamboat wharves and warehouses.— 
Upon the order of the Utilities Commission that any steamboat company pro- 
vide wharf and warehouse facilities as may be deemed reasonable and just, at any 
particular point, such company shall have power to condemn land for such pur- 
pose in accordance with the provisions of this chapter. (Ex. Sess. 1913, c. 52; 
ns. 1/11 $935. c. 134, 5.8: 194], c..97,s.1,) 

§ 40-8. May take material from adjacent lands. — For the purpose of 
constructing and operating its works and necessary appurtenances thereto, or of 
repairing them after they shall have been made, or of enlarging or otherwise alter- 
ing them, the corporation entitled to exercise the powers of eminent domain may, at 
any time, enter on any adjacent lands, and cut, dig, and take therefrom any wood, 
stone, gravel, water or earth, which may be deemed necessary: Provided, that 
they shall not, without the consent of the owner, destroy or injure any ornamental 
rectint trees. ( RY C2) clG1 s-2201874-5.c:.83 + Code, s¥/1702 = Rev:): s: 2576; 
feec 30S. 27 CrS.971712.) 

In General—The power of condemna- 
tion granted to these companies is not 
confined to a right-of-way, delimited by 
surface boundaries, but may be extended 
to cutting of trees or removing obstruc- 
tions outside of these boundaries when 
required for the reasonable preservation 
and protection of their lines and other 

property. Yadkin River Power Co. v. 
Wissler, 160 N.C. 269, 76 S.E. 267 (1912). 

yf) 

Liability to Adjacent Owners.—A cor- 
poration damaging adjacent property 
while constructing a railroad is liable in 
damages just as a private individual 
would be. Staton v. Norfolk & C.R.R., 111 

NECS 27S 16e5.8. 9181) (1892); 
Compensation Granted—vThe owner of 

the land is entitled to compensatory dam- 
ages for the cutting of crossties on land 
not included in the right-of-way, and the 
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negligent filling of ditches instead of 
building bridges over them in construct- 
ing the roads necessary to remove the 
timber, and for breaking down fences. 
Waters v. Greenleaf-Johnson Lumber Co., 
115 N.C. 648, 20 S.E. 718 (1894). 

Right to Cut Trees Cannot Be Taken 

without Compensation—Where the right 
to cut trees has not been acquired when 

the right-of-way is condemned, and has 
not been paid for in the first proceeding, 
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the right could not in a subsequent pro- 
ceeding be taken without compensation. 
Weyerhaeuser Co. v. Carolina Power & 
Light Co., 257 N.C, 717, 127 S.B.¢d 539 

(1962). 
Compensation for the right to cut trees 

should be made in a lump sum under the 
established rule for measuring damages in 
condemnation proceedings. Weyerhaeuser 
Co. v. Carolina Power & Light Co., 257 
NG. Wiel 127 4S Pedeas ot 962)2 

§ 40-9. How material paid for.—lIf for the value of the damages done to 

the owner by reason of the acts mentioned in § 40-8 the parties may be unable 

to agree, the same shall be valued in the manner hereinafter provided. (eee 

61; 5.23 818745) ees Gode s. 1703 Revist25/7 nC ace. 1713) 

§ 40-10. Dwelling houses and burial grounds cannot be condemned. 

~-No such corporation shall be allowed to have condemned to its use, without 

the consent of the owner, his dwelling house, yard, kitchen, garden or burial 

ground, unless condemnation of such property is expressly authorized in its char- 

ter or by some provision of this Code. (Rev., s. 2578; C.S., s. 1714.) 
Local Modification. — City of Greens- 

boro: 1951, c. 707, s. 3; city of Hickory: 

194 9°aceo LO: 

History of Section—See Mount Olive 
vy. Cowan, 235 N.C. 259, 69 S.E.2d 525 
(1952). 

Exercise of Discretion—vThe principle 
arising under the general power to con- 
demn, leaving the matter largely within 
the discretion of the governing authori- 
ties seeking condemnation, does not ap- 
ply to the statutory exceptions. Selma v. 
Nobles, 183 N.C. 322, 111 S.E. 543 (1922). 

The limitation in this section is only up- 
on such corporations as are defined and 
named in the preceding sections of the 
article, when exercising the power of em- 
inent domain granted in the article, or 
the amendments thereto, in connection 

with the construction of the works or 
projects enumerated therein, and pursuant 
to the authority granted thereby. Mount 

Olive v. Cowan, 235 N.C. 259, 69 S.E.2d 
525 (1952). 
And Is Not Applicable to Power 

Granted Municipalities by §§ 160-204, 160- 
205. — See Mount Olive v. Cowan, 235 
N.C. 259, 69 S.E.2d 525 (1952); Raleigh 
v. Edwards, 235 N.C. 671, 71 S.E.2d 396 
(1952), commented on in 31 N.C.L. Rev. 

125 (1952). And see note to § 160-204. 
Section Not Applicable to Proceeding 

to Condemn Lands for Housing Project. 
—See In re Housing Authority, 233 N.C. 
649, 65 S.E.2d 761 (1951). 

This section does not apply to tenant 
houses, but only to the dwellings of the 
owner of the lands, which is preserved 
to him for sentimental reasons; and which 
could not exist where such owner is a 

corporation renting the dwellings to its 
tenants. Raleigh, C. & S.R.R. v. Mecklen- 
burg Mfg. Co., 166 N.C. 168, 82 S.E. 5 
(1914). 
Subsequent Use by Owner Not Pro- 

tected. When a provision in a charter of 
a railroad company or a deed granting it 
a right-of-way prohibited it from entering 
upon the yard, garden, burial ground, etc., 
of the defendants, but no portion of the 
right-of-way was so used at the date of 
its acquisition, the right of the company 
would not be interfered with by the fact 
that it has since been appropriated to such 
use. Dargan v. Carolina Cent. R.R., 131 
N.C. 623, 42 S.E. 979 (1902); Seaboard 
Air Line R.R. v. Olive, 142 N.C. 257, 55 
S.E. 263 (1906). 

Nuisance a Taking under Section.—The 
creation and maintenance of a nuisance 
which sensibly impairs the value of lands 
of private owners is a taking within the 
principle of eminent domain and condem- 
nation proceedings thereunder, and with- 
in the exception contained in this section, 
withdrawing dwellings from the effect of 
the statute. Selma v. Nobles, 183 N.C. 
322, 111 S.E. 543 (1922). 

Municipal Corporations.—Where a city, 

under its charter, is given the same power 
to condemn lands of private owners for 
municipal purposes that is given to rail- 
roads and other public utilities, it is bound 
by the restrictions placed on them by this 
section. Selma v. Nobles, 183 N.C. 322, 

111 S.E. 543 (1922). 
House Not Property of Railroad. — A 

house standing on the right-of-way does 
not become the property of the company. 
Shields v. Norfolk & C.R.R., 129 N.C. 1, 
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39 S.E. 582 (1901); Raleigh, C. & S.R.R. 
v. Mecklenburg Mfg. Co., 166 N.C. 168, 
82 S.E. 5 (1914). 
The North Carolina National Park Com- 

mission created by Public Acts 1927, c. 
48, is an agency of the State created by 
statute, vested with the power of eminent 
domain, and is not subject to the limita- 
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tions provided in this section and § 40-11. 
Yarbrough v. North Carolina Park 
Comm’n, 196 N.C. 284, 145 S.E. 563 
(1928). 

Cited in Turner v. Reidsville, 224 N.C. 

42, 29 S.E.2d 211 (1944); Proctor v. State 
Highway & Pub. Works Comm’n, 230 
N.C. 687, 55 S.E.2d 479 (1949). 

ARTICLE 2. 

Condemnation Proceedings. 

§ 40-11. Proceedings when parties cannot agree. — If any corpora- 
tion, enumerated in § 40-2, possessing by law the right of eminent domain in this 
State, is unable to agree for the purchase of any real estate required for purposes 
of its incorporation or for the purposes specified in this chapter, it shall have the 
right to acquire fee simple title to such real estate or an easement in such real 
estate in the manner and by the special proceedings herein prescribed. (1871-2, 
c. 138, s. 13; Code, ss. 1943, 2009; 1885, c. 168; 1893, c. 631; 1899, c. 64; 1901, 
eee peewee “810058 Cul nunca |Orce 0O2¢i Rev.tS5.920/9C) pos, 5.01715 19515. c. 
B25.) 

Cross Reference. — As to special pro- 
ceedings generally, see § 1-393 et seq. 

Editor’s Note.——A number of the State 
highway cases cited below were decided 
under this section and § 136-19 as the 
latter stood prior to the first 1959 amend- 
ment, when the power to condemn was 
exercised pursuant to the provisions of 
this section rather than the provisions of 
article 9 of chapter 136. 

One cannot condemn that which he 
owns. To hold otherwise would ignore 
the requirements of this section. Virginia 
Elec. & Power Co. v. King, 259 N.C. 219, 
130 S.E.2d 318 (1963). 

Proceeding Governed by Rules Laid 
Down for Civil Actions.—As a proceeding 
to condemn land under statutory power 
is a special proceeding and is so denomi- 
nated by this section, the requirements of 
§ 1-393 that, “except as otherwise pro- 
vided,” special proceedings shall be gov- 
erned by the same rules laid down for 
civil actions are applicable thereto. Nan- 
tahala Power & Light Co. v. Whiting 
Bite Co.) 3209" N.Ci «560, (184 1S.E.9 48 
(1936). 
Remedy Not Exclusive——It has been 

held that this statutory remedy was the 
only one open to one whose land was ap- 
propriated as a right-of-way. McIntire v. 
Western N.C.R.R., 67 N.C. 278 (1872); 
Allen v Wilmington & W.R.R., 102 N.C. 
381, 9 S.E. 4 (1889). 

This doctrine has been limited, however, 
as only applying to the preliminary entry 
upon land and the acquisition of the same 
for right-of-way purposes. And where a 
railroad or other public service corpora- 
tion has made the entry, appropriated the 

right-of-way, constructed its road and is 
operating the same, and neither party has 
seen fit to resort to the statutory method, 
the owner of the land has the right at his 
election to sue for permanent damages 
and on payment of the same the easement 
will pass to the defendant. Mason v. 
Durham County, 175 N.C. 638, 96 S.E. 
110 (1918). 

Proceeding Is in Rem.—Condemnation 
under the power of eminent domain is a 
proceeding in rem—against the property. 
Redevelopment Comm’n vy. Hagins, 258 
INE Ga220 mle Sa. 2d 3 Sime l962))5 
The procedure outlined in this article 

must be followed in condemning property 
for the purposes enumerated in § 160-204. 
Mount Olive v. Cowan, 235 N.C. 259, 69 
S.E.2d 525 (1952). 

Joining Owners of Several Tracts in 
One Proceeding.—Where it is sought to 
condemn several tracts of land belonging 
to different owners, all the owners may 
be joined in one proceeding, in the ab- 

sence of any statutory provision to the 

contrary. Such a course is convenient, and 

can injure no one if damages are sepa- 
rately assessed to each owner. Redevelop- 
ment Comm’n v. Hagins, 258 N.C. 220, 128 
S.E.2d 391 (1962). 

Applies to All Railroads.——The method 
of proceeding for the condemnation of 
land by railroad corporations prescribed 
by this section is applicable to all rail- 
roads, whether formed under the general 
law or special act of incorporation. Allen 
v. Wilmington & W.R.R., 102 N.C. 381, 9 

S.E. 4 (1889). 
Prior Attempt to Agree Mandatory. — 

The statutory method of condemning a 
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right-of-way can be exercised when the 
parties are unable to agree upon the terms 
of acquirement. Allen v. Wilmington & 
W.R.R., 102 N.C. 381, 9 S.E. 4 (1889). 

Before the agency seeking to acquire 
can ask the court to condemn, it must 
make a bona fide effort to purchase by 
private negotiation. Virginia Elec. & 
Power Co. v. King, 259 N.C. 219, 130 

S.E.2d 318 (1963). 
Proceedings Instituted Only When Par- 

ties Cannot Agree.—It is only when the 
parties cannot agree that condemnation 
proceedings may be instituted. Weyer- 
haeuser Co. v. Carolina Power & Light 
Go., 257. N. C4717) 12 Ge. bred 1539 (1962). 

If owner and State Highway Commis- 
sion are unable to agree as to the amount 
of compensation for taking of property 
under eminent domain, either party may 
institute proceedings to have the matter 
determined. Proctor v. State Highway & 
Pub. Works Comm’n, 230 N.C. 687, 55 
S.E.2d 479 (1949); Jacobs v. State High- 
way Comm’n, 254 N.C. 200, 118 S.E.2d 416 
(1961). 

No Application to Trespasser. — The 
provisions of this section only apply to 
the mode of acquiring title to real estate 
and getting a right-of-way, but it has no 
application to trespasses committed out- 
side of the right-of-way in building the 
road, and for such trespasses the corpora- 
tions are liable in a civil action. Bridgers 
v. Dill, 97 N.C. 222, 1 S.E. 767 (1887). 

Condemnation by County Board of Ed- 
ucation. — Sections 40-11 to 40-19 apply 
only to those corporations enumerated in 
§ 40-2, and have no application to a 
county board of education condemning 
land for school buildings, such proceed- 
ings being controlled by § 115-85 [see 
now § 115-125]. Board of Educ. v. For- 
rest, 193 N.C. 519, 137 S.E. 431 (1927). 

Endeavor to Agree with Infant Owners 
Not Required.—It is not required of a 
quasi public service corporation autho- 
rized to condemn land under the provisions 
of § 40-2, that it first endeavor to agree 
with the owners, when it is made to ap- 
pear that infants have an interest therein, 
and otherwise that a title to the lands 
could not be acquired in this way. West- 
ern Carolina Power Co. v. Moses, 191 
N.C. 744, 183 °S.E. 5 (1926). 

No Right of Entry Until Payment.—In 
case the parties cannot agree, then the 
company may proceed to condemn the 
land, and the company does not acquire the 
right to enter for the purpose of construct- 
ing the road until the amount of the ap- 
praisement has been paid into court. State 
v. Wells, 142 N.C. 590, 55 S.E. 210 (1906). 

3 
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The State Highway Commission is an 
unincorporated agency of the State and 

may only be sued by the citizen when au- 
thority is granted by the General Assem- 

bly, but in the matter of condemnation of 
land for highways and compensation there- 
for right of action lies in the manner set 
out by the statutes. The procedure pre- 

scribed is open to the property owner as 

well as to the Commission. Yancey v. 
North Carolina State Highway & Pub. 
Works Comm’n, 222 N.C. 106, 22 S.E.2d 
256 (1942). 

Defenses.—Each owner is entitled to 
defend upon the ground his property does 
not qualify for the purpose intended, or 
that its selection was the result of arbi- 
trary or capricious conduct on the part of 

the taking agency. Redevelopment Comm’n 
v.. Hagins, 258, N.C. 220, 128° 5. Bed 398 
(1962). 
Noncompensable Losses.—Where an en- 

tire leasehold estate is taken in the exer- 
cise of the power of eminent domain, the 
the lessee is not entitled to recover com- 
pensation for the incidental loss attribut- 
able to the costs of removing his stock of 
merchandise, fixtures and other personal 
property, the interruption or loss of busi- 
ness, or loss of customers or good will, 
incident to the necessity of moving to a 
new location, since such losses are not 
property and are noncompensable. Wil- 
liams v. State Highway Comm’n, 252 N.C. 
141, 113 S.E.2d 263 (1960); Zourzoukis v. 
State Highway Comm’n, 252 N.C. 149, 113 

S.E.2d 269 (1960). 
Applied in State Highway Comm'n v. 

Privett, 246 N.C. 501, 99 S.E.2d 61 (1957) ; 

Housing Authority v. Wooten, 257 N.C. 
358, 126 S.E.2d 101 (1962); Kirkman v. 
State Highway Comm’n, 257 N.C. 428, 126 
S.E.2d 107 (1962); City of Charlotte v. 
Spratt, 263 N.C. 656, 140 S.E.2d 341 
(1965); Duke Power Co. v. Black, 263 
N.C. 811, 140 S.E.2d 540 (1965). 

Quoted in Penn v. Carolina Va. Coastal 
Corp., 231 N.C. 481, 57 S.E.2d 817 (1950). 

Stated in Guilford Realty & Ins. Co. v. 
Blythe Bros. Co., 260 N.C. 69, 131 S.E.2d 
900 (1963). 

Cited in Winston-Salem v. Ashby, 194 
N.C. 388, 139 S.E. 764 (1927); Reed v. 
State Highway & Pub. Works Comm’n, 
209 N.C. 648, 184 S.E. 513 (1936); Collins 
v. State Highway & Pub. Works Comm’n, 
237 N.C. 277, 74 S.E.2d 709 (1953): Eller 
v. Board of Educ., 242 N.C. 584, 89 S.E.2d 
144 (1955); Martin v. United States, 240 
F.2d 326 (4th Cir. 1957); North Carolina 
State Highway Comm’n v. York Indus- 
trial Center, Inc:, 263 N.C. 230, 139 S.E.2d 
253 (1964). 
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§ 40-12. Petition filed; contains what; copy served.—For the pur- 
pose of acquiring such title the corporation, or the owner of the land sought to 
be condemned, may present a petition to the clerk of the superior court of the 
county in which the real estate described in the petition is situated, praying for 
the appointment of commissioners of appraisal. Such petition shall be signed and 
verified according to the rules and practice of such court; and if filed by the 
corporation it must contain a description of the real estate which the corporation 
seeks to acquire; and it must, in effect, state that the corporation is duly in- 
corporated, and that it is its intention in good faith to conduct and carry on 
the public business authorized by its charter, stating in detail the nature of such 
public business, and the specific use of such land; that the land described in the 
petition is required for the purpose of conducting the proposed business, and that 
the corporation has not been able to acquire title thereto, and the reason of such 
inability. The petition, whether filed by the corporation or the owner of the land, 
must also state the names and places of residence of the parties, so far as the 
same can by reasonable diligence be ascertained, who own or have, or claim to 
own or have, estates or interests in the said real estate; and if any such persons 
are infants, their ages, as near as may be, must be stated; and if any such persons 
are idiots or persons of unsound mind or are unknown, that fact must be stated, 
together with such other allegations and statements of liens or encumbrances on 
said real estate as the corporation or the owner may see fit to make. A sum- 
mons as in other cases of special proceedings, together with a copy of the pe- 
tition, must be served on all persons whose interests are to be affected by the 
proceedings, at least ten days prior to the hearing of the same by the court. (1871-2, 
cul38, s, 14; Code, s..1944: 1893, c..396; Rev.,.s. 2580;.1907, ¢..783, s. 3; C..S., 
s. 1716.) 

Cross Reference—As to summons in conducted pursuant to §§ 136-103 to 136- 
contested special proceedings, see §§ 1- 
394, 1-395. 

Editor’s Note.——A number of the State 
highway cases cited below were decided 

under this section and § 136-19 as the lat- 
ter stood prior to the first 1959 amend- 
ment, when the power to condemn was 
exercised pursuant to the provisions of 
this section rather than the provisions of 

article 9 of chapter 136. 

When Sections Applicable. — This and 
the following sections, with provisions for 
commissioners, appraisal, viewing the 
premises, etc., are applicable only to in- 
stances where the condemnor acquires ti- 

tle and right to possession of specific land. 
Eller v. Board of Educ., 242 N.C. 584, 89 

S.E.2d 144 (1955). 
Remedy When Land Taken for High- 

way Purposes.—When the State Highway 
Commission, in the exercise of the power 
of eminent domain conferred upon it by § 
136-19, takes land or any interest therein 
for highway purposes, the owner’s remedy 
is by special proceeding as provided by this 
article. Cannon v. Wilmington, 242 N.C. 
711, 89 S.E.2d 595 (1955): Jacobs v. State 
Highway Comm’n, 254 N.C. 200, 118 
S.E.2d 416 (1961). 

Section 136-19 was amended in 1959 to 
provide that condemnation proceedings by 
the State Highway Commission shall be 

121 enacted in 1959—Ed. Note. 

Recovery of Consideration Agreed to 
Be Paid. — Where the State Highway 
Commission has failed to pay consider- 
ation for a right-of-way easement exe- 
cuted by landowners in accordance with 

an agreement between them and the Com- 
mission, the landowners may bring an ac- 
tion at law in the superior court to re- 
cover such consideration, and a_ special 
proceeding under this section and GS. 
136-19 is not proper. Sale v. State High- 
way & Pub. Works Comm’n, 242 N.C. 
612, 89 S.E.2d 290 (1955). 

Action for Breach of Contract Not Au- 
thorized. — The special proceeding, pro- 
vided by this section and § 136-19, is to 
furnish a procedure to condemn land for 
a public purpose and to fix compensation 
for the taking thereof and does not in any 
way authorize an action for breach of 
contract. Dalton v. State Highway & Pub. 
Works Comm’n, 223 N.C. 406, 27 S.E.2d 
1 (1943). 

This section stating the requisites of the 
petition must be strictly complied with, 
especially by a private corporation as dis- 
tinguished from a public one or municipal- 
ity. Johnson City So. R.R. v. South & 
W.R.R., 148 N.C. 59, 61 S.E. 683 (1908). 
See Durham & N.R.R. v. Richmond & 
D.R.R., 106 N.C. 16, 10 S.E. 1041 (1890). 
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The particular language of the statute 
need not be used. If the facts alleged 
plainly show that the petitioner has been 
unable to acquire title, and the reason 
why, that is a compliance with the stat- 
ute. Durham v. Rigsbee, 141 N.C. 128, 53 

S.E. 531 (1906). 
What Petition Must Allege—It is nec- 

essary for the petition in condemnation 
proceedings to allege, and the burden is 
upon the petitioner to show, a previous 
effort to acquire title to the right-of-way 
by agreement, and the reason of the failure 
to do so. In the absence of proof there- 
of the petition should be dismissed. John- 
son City So. RK: v. South, Gea Wak., 
148 N.C. 59, 61 S.E. 683 (1908); Western 
Carolina Power Co. v. Moses, 191 N.C. 

744, 1383 S.E. 5 (1926). 
And the petition, whether filed by an 

owner or by the company, should state 
the names of all persons interested, and 
all of them should be in court before the 
commissioners are appointed. Hill v. Glen- 
don & G. Mining & Mfg. Co., 113 N.C. 
259, 18°S:E. 171° 893). 

The petition must allege an effort to 
purchase by private negotiation and the 
names and residences of the owners. Vir- 
ginia Elec. & Power Co. v. King, 259 
N.C. 219, 130 S.E.2d 318 (1963). 

In a special proceeding to assess com- 

pensation for land of an educational insti- 
tution taken for highway purposes, it is 
not required that petitioners allege with 
particularity the various respects in which 
the property has been adversely affected 
by the new highway, and since evidence 
in support of all elements of damage re- 
coverable is competent under the general 
allegation of damage, petitioners are not 
prejudiced by an order striking from the 
petition allegations relating thereto. Galli- 
more v. State Highway & Pub. Works 
Comm'n, “241. N.C. 350, 851 5, E.2d 3392 
(1955). 
Same—Where Landowner Files.—It is 

not necessary that the petition filed by a 
landowner, in proceedings for the assess- 
ment of damages for land taken by a rail- 
road company for a right-of-way, shall 
state that the petitioners and the com- 

pany have failed to come to an agree- 
ment as to the sum to be paid, such aver- 
ment being necessary only when the rail- 
road company is the actor in such pro- 
ceedings. Hill v. Glendon &».G. Mining & 
Mig. °Co.)'113' N.C: 259, 18 S-Ev 171) (1893); 
Durham v. Rigsbee, 141 N.C. 128, 53 S.E. 
531 (1906). 

Description of Property Sought to Be 
Acquired Is Necessary.—A description of 
the property sought to be acquired and 

Cu. 40. Eminent DoMAIN—PROCEEDINGS § 40-12 

not merely a description of the entire tract 
over which the right-of-way, privilege, or 
easement is to run is necessary. Gastonia 
vy. Glenn, 218 N.C. 510, 11 S.E.2d 459 

(1940). 
The condemnor must “first locate the 

property.” Carolina Power & Light Co. v. 
Creasman, 262 N.C. 390, 137 S.E.2d 497 
(1964). 

It is for the condemnor to determine 
what land it seeks to condemn and to de- 
scribe it in its petition by reference to un- 
controverted monuments. Carolina Power 
& Light Co. v. Creasman, 262 N.C. 390, 
137 S.E.2d 497 (1964). 
A controversy as to what land a con- 

demnor is seeking to condemn has no 
place in a condemnation proceeding. Caro- 
lina Power & Light Co. v. Creasman, 262 
N.C. 390, 137 S.E.2d 497 (1964). 

Only Property Described May Be Ac- 
quired.—Ordinarily, absent an amendment, 
the only property a condemnor may ac- 
quire is that described in the petition. 
Carolina Power & Light Co. v. Creasman, 
262 N.C. 390, 137 S.E.2d 497 (1964). 

Right of Landowner to Obtain Descrip- 
tion—The statutory procedure described 
in this section for the award of just com- 
pensation to the owner of private prop- 
erty appropriated to public use presup- 
poses that the owner shall know with 
certainty the exact limits of the appropria- 
tion made by the State Highway Commis- 
sion. Cannon vy. Wilmington, 242 N.C. 711, 

89 S.E.2d 595 (1955). 
If the State Highway Commission 

claims a right-of-way over land, the land- 
owner is entitled as a matter of right to 
require that the Commission define with 
particularity the location and extent of its 
claim; and, if it refuses or fails to do so, 
the landowner can invoke the remedy of 
mandamus. Cannon vy. Wilmington, 242 
N.C\7115 89S. B20''5955(1955). 

Joinder of All Parties Having Interest 
in Land Required.—In an action by the 
owner of an interest in lands against the 
State Highway Commission to recover 
compensation for the taking of a portion 
of the land, the joinder, as a respondent, 
of the owner of the other interest in the 
land cannot result in a misjoinder of par- 
ties and causes, since the action is to en- 
force a single right to recover compensa- 
tion, and the joinder of all parties having 
an interest in the land is required by this 
section. Tyson v. State Highway Comm’n, 
249 N.C. 732, 107 S.E.2d 630 (1959). 

Determining Respective Interests of Par- 
ties—While this section contemplates that 
the respective interests of all parties who 
claim an estate or assert an interest in 
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the real estate are to be determined in 
such proceedings, it contains no provision 
as to when or in what manner such de- 
termination is to be made. Barnes v. North 
Carolina State Highway Comm’n, 257 N.C. 
507; 126 S.E.2d 732 (1962). 
The owner of land may not maintain a 

proceeding for the assessment of damages 
under this s€ction until there has been a 
taking of his property under the power of 
eminent domain, and demurrer to the peti- 
tion is properly sustained when its allega- 
tions amount to no more than that re- 
spondent had threatened to take an ease- 
ment and had made preliminary surveys 
incidental thereto, since in such instance 
the petition fails to allege a taking of the 
property. Penn v. Carolina Va. Coastal 
Corp:y92310N.G 481), 57° S.E.2d 817 (1950); 

This section does not state when “the 
owner of land sought to be condemned” 
may proceed to have the land appraised. 
However, the right to have such appraisal 
must necessarily be predicated upon a tak- 
ing of the property by the corporation 

possessing the right of eminent domain. 
And “taking” under the power of eminent 
domain may be defined as “entering upon 
private property for more than a momen- 
tary period, and, under warrant or color 
of legal authority, devoting it to a public 
use, or otherwise informally appropriating 
or injuriously affecting it in such a way as 
substantially to oust the owner and de- 
prive him of all beneficial enjoyment there- 
of.” Penn v. Carolina Va. Coastal Corp., 
PaiN.G. 481, 5768S. B2d 817 (1950). 

This section does not require the court 
to try and determine the validity of a 
claim of ownership advanced by an omit- 
ted claimant before it permits him to in- 
tervene in the proceeding for the purpose 
of asserting his claim. Raleigh v. Edwards, 
234 N.C. 528, 67 S.E.2d 669 (1951). 

The clause “the corporation has not 
been able to acquire title thereto” has no 
reference to the pecuniary resources of 
the corporation. It may apply to the 
owner’s refusal to sell except at a price 
which in the judgment of the corporation 
is excessive, to cases in which the owner 
by reason of some disability cannot con- 
vey his title, and likewise in other in- 
stances. Western Carolina Power Co. v. 
Moses, 191 N.C. 744, 133 S.E. 5 (1926). 
Map and Profile——The filing of a proper 

profile is a condition precedent before an 
order of condemnation shall be granted 
to a railroad. Kinston & C.R.R. v. Stroud, 
132 N.C. 413, 43 S.E. 913 (1903). But the 
failure to so file the map and profile may 
be cured by amendment. Holly Shelter 
R.R. v. Newton, 133 N.C. 132, 45 S.E. 549 
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(1903); State v. Wells, 142 N.C. 
S.E. 210 (1906). 

It is deemed necessary, so that the land- 
owner may know what land is intended to 
be appropriated and can have his griev- 
ances adjusted, to require the filing of 
maps, profiles, etc. Durham & N.R.R. v. 

Richmond & D.R.R., 106 N.C. 16, 10 S.E. 
1041 (1890). 

Summons Should Issue. — The proceed- 
ing authorized by this section is a special 
proceeding and a summons should issue 
as in all other cases. Carolina & R.W.R.R. 
v. Pennearden Lumber & Mfg. Co., 132 
N.C. 644, 44 S.E. 358 (1903). 

Fraudulent Deed May Be Set Aside.— 
Where a deed for a right-of-way was ob- 
tained from a landowner by fraud on the 
part of a railroad company, the superior 
court has jurisdiction to set aside the con- 

590, 55 

veyance, but cannot go further in the 
same action, and ascertain and enforce 
payment of damages suffered by the 
grantor by reason of the appropriation of 
his land as a right-of-way by the company, 
although such appropriation was made by 
the company under the deed in question. 
Allen v. Wilmington & W.R.R., 102 N.C. 
381, 9 S.E. 4 (1889). 

Cotenant Can File Petition. — The fact 
that a cotenant of land has granted a right- 
of-way to a railroad company will not pre- 
vent another owner from instituting pro- 
ceedings for the assessment of damages 
sustained by him, nor will such facts pre- 
vent the cotenant who has made such 
grant from becoming a party to the pro- 
ceedings and having his rights adjusted 
thereunder, upon a claim that the com- 
pany had forfeited its right under the 
grant by failure to comply with the con- 
ditions thereof, and this, although such 
forfeiture did not occur until after the pe- 
tition was first filed by his cotenant. Hill 
v. Glendon & G. Mining & Mfg. Co., 113 
NC.259; 18.5, B. 071 .(1893). 

Clerk Has Jurisdiction—Where the 
charter of a railroad company provided 
that it might condemn land by a proceed- 
ing commenced before a court of record 
having common-law jurisdiction, it was 
held that the clerk of a superior court has 
jurisdiction of such proceeding. Durham & 
N.R.R. v. Richmond & D.R.R., 106 N.C. 
16, 10 S.E. 1041 (1890). 

In condemnation proceedings, the state- 
ment required by this section, that the 
plaintiff has not been able to acquire ti- 
tle to the land, and the reason of such in- 

ability, is the allegation of a preliminary 
jurisdictional fact, not triable by the jury 
—a question of fact for the decision of the 
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clerk in the first instance, and perhaps 

subject to review by the judge on appeal. 

Durham v. Rigsbee, 141 N.C. 128, 53 S.E. 

531 (1906); Red Springs City Bd. of Educ. 

v. McMillan, 250 N.C. 485, 108 S.E.2d 895 

(1959). 
Clerk’s Findings of Facts Not Final.— 

The finding of the facts of the clerk upon 

preliminary allegations, under this section, 

in condemnation proceedings are not final 

and may be appealed from. Johnson City 

So. R.R. v. South & W.R.R., 148 N.C. 59, 

61 S.E. 683 (1908). 
Section Does Not Apply to Telegraph 

Companies. — Inasmuch as § 56-7 sets 

forth all the necessary statements for the 

petition of the telegraph company, and 

§ 56-8 provides for its service, only so 

much of the railroad law as directs pro- 

ceedings after the petition is before the 

court is made applicable to telegraph com- 

panies, and this section cannot be made 

to apply to telegraph companies. Phillips 

vy. Postal Tel. Cable Co., 130 N.C. 513, 

41 S.E. 1022 (1902). 

Limit of Plaintiff's Recovery Where 

Evidence Is Insufficient to Show Taking 

for Private Purpose——Where there is no 

evidence upon the record showing that 

the taking over of a road was for a pri- 

vate purpose sufficient to raise an issue of 

fact, the plaintiff is remitted to his rights 

under this section and § 136-19 for the re- 

covery of just compensation. Reed _ v. 

State Highway & Pub. Works Comm'n, 

209 N.C. 648, 184 S.E. 513 (1936). 

Waiver of Right to Require Proceeding 

before Clerk—Where a city is sued for 

damages for running its water-supply pipe 

on the plaintiff's lands, and it is made to 

appear that the pipeline is upon the State’s 

highway over the plaintiff's land, the plain- 

tiff, as the servient owner, may maintain 

his action, and the denial of this title or 

right by the defendant is a waiver of its 

right that the plaintiff should have pro- 
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ceeded before the clerk under this section; 
and the plaintiff may maintain his action 
of trespass in the superior court. Rouse v. 
Kinston, 188 N.C. 1, 123 S.E. 482 (1924). 
Waiver of Preliminary Hearing—Where 

it is stipulated by the parties in condem- 
nation proceedings that a hearing before 
commissioners appointed by the clerk un- 
der the provisions of this section should 
be waived, and judgment is rendered de- 
termining the amount of damages, and on 
appeal the Supreme Court affirms the 

judgment as to the compensation allowed 

and remands the cause for error in the 

exclusion of another element of compen- 

sation to which defendants are entitled, 

on the subsequent trial to determine the 
amount recoverable on such other element 
of compensation the parties are bound by 
the stipulation waiving a preliminary hear- 

ing by commissioners, and plaintiff’s ex- 

ception to the trial of the issue without 

such preliminary hearing will not be sus- 

tained. State v. Wilmington-Wrightsville 

Beach Causeway Co., 205 N.C. 508, 171 

S.E. 859 (1933). 
Applied in Laughter v. North Carolina 

State Highway & Pub. Works Comm'n, 

238 N.C. 512, 78 S.E.2d 252 (1953); Sale v. 
State Highway & Pub. Works Comm’n, 

938 N.C. 599, 78 S.E.2d 724 (1953). 
Cited in State v. Suncrest Lumber Co., 

199 N.C. 199, 154 S.E. 72 (1930); Lewis 
vy. North Carolina State Highway & Pub. 

Works Comm’n, 228 N.C. 618, 46 S.E.2d 

705 (1948); Bailey v. State Highway & 
Pub. Works Comm’n, 230 N.C. 116, 52 

S.E.2d 276 (1949); Williams v. North 

Carolina State Highway Comm'n, 252 N.C. 

772, 114 S.E.2d 782 (1960); Ferrell v. 

North Carolina State Highway Comm’n, 
252 N.C. 830, 115 S.E.2d 34 (1960); Bane 

v. Norfolk-Southern R.R., 259 N.C. 285, 

130 S.E.2d 406 (1963); Sherrill v. North 

Carolina State Highway Comm’n, 264 N.C. 

643, 142 S.E.2d 653 (1965). 

§ 40-13. How process served.—The summons and a copy of the petition 

shail be served in the same manner as in special proceedings. (1871-2, c. 138, s. 

14; Code, s. 1944; Rev., s. 2581; C.S., s. 1 

Cross Reference. — As to service of 

summons in special proceedings generally, 

see §§ 1-394, 1-395. 

Applied in Carolina & N.W.R.R. v. Pen- 

§ 40-14. 

717.) 
nearden Lumber & Mfg. Co., 132 N.C. 644, 
44 S.E. 358 (1903); United States v. Parks, 
211 F. Supp. 516 (W.D.N.C. 1962). 

Service where parties unknown. —lIf the person on whom 

such service of summons and petition is to be made is unknown, or his residence 

is unknown and cannot by reasonable diligence be ascertained, then such service 

may be made under the direction of the court, by publishing a notice, stating 

the time and place within which such person must appear and plead, the ob- 

ject thereof, with a description of the land to be affected by the proceedings, in 

a paper, if there be one, printed in the county where the land is situated, once 
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in each week, for four weeks previous to the time fixed by the court, and if there 
be no paper printed in such county, then in a newspaper printed in the city of 
Raleigh. (Code, s. 1944, subsec. 5; Rev., s. 2582; C. S., s. 1718.) 
A condemnation proceeding by the 

United States under which it claimed title 
complied with Title 40 USC §8§ 257 and 
258 and this section, and was sufficient to 

give notice to all unknown claimants of 
any interest in the tracts of land described 
therein. United States v. Chatham, 208 
F. Supp. 220 (W.D.N.C. 1962). 

§ 40-15. Orders served as in special proceedings in absence of other 
provisions.—In all cases not herein otherwise provided for, service of orders, 
notices, and other papers in the special proceedings authorized by this chapter may 
be made as in other special proceedings. (Code, s. 1944, subsec. 7; Rev., s. 2583; 
Gon.; 8. 1719.) 

Cross Reference. — As to special pro- 
ceedings generally, see § 1-393 et seq. 

§ 40-16. Answer to petition; hearing; commissioners appointed. — 
On presenting such petition to the superior court, with proof of service of a copy 
thereof, and of the summons, all or any of the persons whose estates or interests 
are to be affected by the proceedings may answer such petition and show cause 
against granting the prayer of the same, and may disprove any of the facts al- 
leged in it. The court shall hear the proofs and allegations of the parties, and if 
no sufficient cause is shown against granting the prayer of the petition, it shall 
make an order for the appointment of three disinterested and competent free- 
holders who reside in the county where the premises are to be appraised, for the 
purposes of the company, and shall fix the time and place for the first meeting of 
the commissioners. (1871-2, c. 138, s. 15; Code, s. 1945; Rev., s. 2584; C. S., s. 
1720.) 
Finding of Facts Conclusive—In con- 

demnation proceedings, when it is proper 
for the lower court to find the facts, his 
findings upon competent supporting evi- 
dence are conclusive. Johnson City So. 
R.R. v. South & W.R.R., 148 N.C. 59, 61 
S.E. 683 (1908). 

Collateral Attack by Landowner.—The 
court will not sustain a collateral attack, 
and deny the right of condemnation, upon 

a suggestion that the petitioner may ex- 
ceed its chartered right in the use of the 
property thus acquired by condemnation. 
Wadsworth Land Co. v. Piedmont Trac- 
tion Co., 162 N.C. 314, 78 S.E. 297 (1913). 

Advisability of Project. — The advisabil- 
ity of widening a street is a matter com- 
mitted by law to the sound discretion of 
the aldermen, with the exercise of which 
neither the defendants nor the courts can 
interfere. It is a political and administra- 
tive measure of which the defendants are 
not even entitled to notice or to be heard. 
Durham v. Rigsbee, 141 N.C. 128, 53 S.E. 
531 (1906). 

Denial That Land Necessary.—A rail- 
road company is entitled to so much of 
the right-of-way as may be necessary for 
the purpose of the company, and the de- 
nial by a person in the possession of a 
portion of the right-of-way that the por- 
tion in controversy is necessary for the 
purposes of the company does not raise an 

issue. of fact to be determined by a jury, 
as the company is the judge of the neces- 
sity and extent of such use. Seaboard Air 

Line R.R. v. Olive, 142 N.C. 257, 55 S.E. 
263 (1906). 

If a corporate charter is on its face in- 
operative and void, a court will so de- 
clare it in any proceedings to condemn 
lands by virtue of the right of eminent 
domain claimed thereunder. Kinston & 
C.R.R. v. Stroud, 132 N.C. 413, 43 S.E. 913 
(1903); Holly Shelter R.R. v. Newton, 133 

N.C. 132, 45 S.E. 549 (1903). 
What Matters Issuable. — A perusal of 

the entire statute discloses that the extent 
and limit of the rights to be acquired are 
primarily and very largely referred to the 
companies or grantees of the power, and 
only becomes an issuable question, usu- 
ally determinable by the court, on allega- 
tion of fact tending to show bad faith on 
the part of the companies or an oppres- 
sive or manifest abuse of their discretion. 
Yadkin River Power Co. v. Wissler, 160 
N.C. 269, 76 S.E. 267 (1912), distinguishing 
Carolina Cent. R.R. v. Love, 81 N.C. 434 
(1879). 
Where issuable matters are raised be- 

fore the clerk under this section he should 
pass upon these matters presented in the 
record, have the land assessed through 
commissioners, as the statute directs, al- 
lowing the parties, by exceptions, to raise 

383 



§ 40-17 

any question of law or fact issuable or 
otherwise to be considered on appeal to 
the superior court from his award of dam- 
ages, as provided by law. Selma v. Nobles, 
183°UN Ci s22."111 Oren nase o22)). 

Rights Protected by Injunction. — And 
the rights of the parties may be protected 
in the meantime from interference by an 
injunction issued by the judge on appli- 
cation made in the cause, and in instances 
properly calling for such course. Selma 
v.) Nobles, -13sheNcC. 322, 111%.0.n. b2e 
(1922). 
Appeal from Order Appointing Com- 

missioners. — An order appointing com- 
missioners to assess damages is interlocu- 
tory, and no appeal will be entertained 
until after final judgment upon the re- 
port of the commissioners. American Union 
Tel. Co. v. Wilmington, C. & A.R.R., 83 
N.C. 420 (1880); Commissioners of Davie 
County v. Cook, 86 N.C. 18 (1882); Nor- 
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folk & So. R.R. v. Warren, 92 N.C. 620 
(1885); Hendrick v. Carolina Cent. R.R., 

98 N.C. 431, 4 S.E. 184 (1887), distinguish- 
ing Click v. Western N.C.R.R., 98 N.C. 
390, 4 S.E. 183 (1887). 

Clerk Is to Hold Hearing Only after 
Notice to Parties——The implication of this 
section is plain that the clerk is to hold the 
hearing on the challenge only after notice 
to the parties. Collins v. North Carolina 
State Highway & Pub. Works Comm'n, 
37° N.C. O77. 741.0; 8.20 WLU9 C1 99d 

Quoted in Wescott v. State Highway 
Comm'n,” 262 "N:C. 522, 138 °S-H.2d" 14a 
(1964). 

Cited in Raleigh v. Edwards, 235 N.C. 
671, 71 S.E.2d 396 (1952); Gallimore v. 
State Highway & Pub. Works Comm’n, 
241 N.C. 350, 85 S.E.2d 392 (1955); Gat- 
ling v. State Highway & Pub. Works 
Comm’n, 245 N.C. 66, 95 S.E.2d 131 (1956). 

§ 40-17. Powers and duties of commissioners.—The commissioners, 

before entering upon the discharge of their duties, shall take and subscribe an 
oath that they will fairly and impartially appraise the lands mentioned in the peti- 
tion. Any one of them may issue subpoenas, administer oaths to witnesses, and 

any two of them may adjourn the proceedings before them from time to time, 
in their discretion. Whenever they meet, except by the appointment of the court 
or pursuant to adjournment, they shall cause ten days notice of such meeting to 

be given to the parties who are to be affected by their proceedings, or their at- 

torney or agent. They shall view the premises described in the petition, hear 
the proofs and allegations of the parties, and reduce the testimony, if any is taken 
by them, to writing; and after the testimony is closed in each case, and without 
any unnecessary delay, and before proceeding to the examination of any other 
claim, a majority of them all being present and acting, shall ascertain and deter- 
mine the compensation which ought justly to be made by the corporation to the 
party or parties owning or interested in the real estate appraised by them. They 
shall report the same to the court within ten days. (1871-2, c. 138, ss. 16-18; 
Code, s. 1946; 1891, c. 160; Rev., s. 2585; C. S., s. 1721.) 

Local Modification. — City of Greens- 
Poros Obi aca OC mses 

Editor’s Note—In the published Acts 
of 1871-72, ch. 138, a large part of § 18 
was erroneously printed under § 16. This 
error was repeated in the Revisal, ch. 99. 
See note to American Union Tel. Co. v. 
Wilmington, C. & A.R.R., 83 N.C. 420 
(1880). In the Code of 1883, § 1946 in- 
cluded §§ 16-18 of ch. 138, supra. In the 
Consolidated Statutes, §§ 1721 and 1723 
both contained a part of § 1946 of the 
Code of 1883. Those sections have been 
brought forward in the General Statutes 

as § 40-17 and § 40-19. 

Not Interference with Right to Jury 
Trial—It seems to have been settled in 
Raleigh & G.R.R. v. Davis, 19 N.C. 451 
(1837), that the Constitution (art. 1, sec. 
19), guarantees the right to trial by jury 
in controversies respecting property only 

in cases where, under the common law, 
the demand that the facts should be so 
found could not have been refused, and 
that in fixing the quantum of compensa- 
tion to the landowner for a right-of-way 
condemned to the use of a railroad, com- 
missioners do not invade the province 
that, under the ancient law, belonged 
peculiarly and exclusively to the jury. 
Chowan & S.R.R. v. Parker, 105 N.C. 246, 
11 S.E. 328 (1890). As to provision for 
jury trial on exceptions to report, see § 40- 
20. , 

Basis of Award.—The damages are not 
assessed upon the idea of a proposed ac- 
tual dominion, occupation and percep- 
tion of the profits of the whole right-of- 
way by the corporation, but the calcula- 
tion is based upon the principle that pos- 
session and exclusive control will be as- 
serted only over so much of the con- 
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demned territory as may be necessary for 
corporate purposes, such as_ additional 

tracks, ditches and houses to be used for 
stations and section hands. Blue v. Aber- 
deen & W.E.R.R., 117 N.C. 644, 23 S.E. 
275 (1895). 

Just Compensation—Measure of Dam- 
ages.—It seems to be the general rule in 
this jurisdiction that “the compensation 
which ought justly to be made” is such 
compensation after special benefits pecu- 
liar to the land are set off against dam- 
ages. Stamey v. Burnsville, 189 N.C. 39, 
126 S.E. 103 (1925). 

In condemnation proceedings the mea- 
sure of damages is not the difference be- 
tween the value of the owner’s property 
before and after the taking, but the fair 
value of the land taken reduced by any 
special benefits received. Stamey v. Burns- 
ville, 189 N.C. 39, 126 S.E. 103 (1925). 

The owner of lands, through which a 
railroad has acquired a right-of-way by 
condemnation, is entitled to recover there- 
for the damages done to the remainder of 
the tract or portions of the land used by 
him as one tract, deducting from the es- 
timate the pecuniary benefits or advan- 
tages which are special and peculiar to 
the tract in question, but not those which 
are shared by him in common with other 
owners of lands of like kind in the same 
Vicinity. Virginia & C.S.R.R. v. Mclean, 
158 N.C. 498, 74 S.E. 461 (1912). 

Market Value. — In awarding damages 

tc the owner of lands for an easement 
therein acquired for railroad purposes, 
there should, as a general rule, be in- 
cluded the market value of the land ac- 
tually covered by the right-of-way, sub- 
ject to modification under special circum- 
stances, as where there is a mineral de- 
posit with the use of which the easement 
does not interfere. Virginia & C.S.R.R. v. 
McLean, 158 N.C. 498, 74 S.E. 461 (1912). 

General Benefits——Prior to 1872 in esti- 
mating damages the jury were not al- 
lowed to deduct any benefits arising from 
the railroad under construction, which 
Were common to the owner and all other 
persons in the vicinity, but could set off 
any benefits peculiar to the particular 
tract involved. Freedle v. North Carolina 

R.R., 49 N.C. 89 (1856). At the session of 
1871-2 the legislature changed this rule so 
that no benefits whatever could be de- 
ducted. Code, § 1946. This latter provision 
was repealed in 1891, Laws 1891, ch. 160. 
The courts have subsequently construed 
this repeal to mean a restoration of the 
old rule as stated in Freedle’s Case, supra. 
Southport, W. & D.R.R. v. Owners of 

2A N.C.—15 
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Platt Land, 45 S.E. 589 
(1903). 

The legislature has the power to allow 
municipal corporations to have the gen- 
eral benefits assessed as offsets against 
damages in an action to acquire land for 
a public purpose. But the power or au- 
thority must be given either by special 
charter or general state act. Stamey v. 
Burnsville, 189 N.C. 39, 126 S.E. 103 
(1925). 

Notice to Parties——When this statutory 

provision is obeyed by the commissioners, 
the parties to the proceeding receive no- 
tice of the filing of their report. This is 
necessarily so because this section re- 
quires the commissioners to give the par- 
ties or their attorneys notice of the meet- 

ing at which the report is adopted and or- 
dered filed. Collins v. North Carolina State 
Highway & Pub. Works Comm’n, 237 N.C. 
277, 74 S.E.2d 709 (1953). 

Commissioners Do Not Pass on Facts 
Prerequisite to Recovery for Alleged Ap- 
propriation.—The statutory procedure for 
condemnation does not contemplate that 
commissioners pass upon issues of fact 
prerequisite to an adjudication as _ to 
whether a landowner is entitled to re- 
cover for an alleged appropriation by use 
of an easement of flight. City of Charlotte 
v. Spratt, 263 N.C. 656, 140 S.E.2d 341 
(1965). 
Value as of Date Taken Governs.—For 

the purpose of determining the sum to be 
paid as compensation for land taken under 
the right of eminent domain, the value of 
the land taken should be ascertained as 
of the date of the taking, and the land is 
taken within the meaning of this princi- 
ple when the proceeding is begun. West- 
ern Carolina Power Co. v. Hayes, 193 N.C. 

104, 1386 S.E. 353 (1927). 
Only Actual and Direct Damage Con- 

sidered—tIn estimating damages of any 
kind to lands taken by a railroad com- 
pany it is only proper to consider actual 
damages, not those remote or speculative 
or dependent upon a future possible use 
of the property. Madison County R.R. v. 
Galligan, 161 N.C. 190, 76 S.E. 696 (1912). 
The owner is entitled to compensation 

for the actual and direct damages which 
he may sustain by being deprived of his 
property. Raleigh, C. & S.R.R. v. Mecklen- 
burg Mfg. Co., 166 N.C. 168, 82 S.E. 5 
(1914). 
Damage to Adjoining Land.—The land- 

owner will be entitled to have included in 
his assessment damages for injuries to 

lands adjoining those upon which the rail- 
road is constructed. Hendrick v. Carolina 
Cent. R.R., 101 N.C. 617, 8 S.E. 236 (1888). 

133 N.C. 266, 
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The owner of land, a part of which is 

taken under the right of eminent domain, 

may recover as compensation not only the 

value of the land taken, but also the dam- 

ages thereby caused, if any, to the remain- 

ing land. Western Carolina Power Co. v. 

Hayes, 193 N.C. 104, 136 S.E. 1353 (1927). 

Damages are limited to those which 

embrace the actual value of the property 

taken and the direct physical injuries to 

the remaining property. Raleigh, Cac 

S.R.R. v. Mecklenburg Mfg. Co., 166 N.C. 

168, 82 S.E. 5 (1914). 
Evidence Admissible—In a proceeding 

to condemn land for a right-of-way, evi- 

dence to show the value of the land by its 

location and surroundings is admissible. 

But a tax list is not admissible for that 

purpose. Suffolk & C. Ry. v. West End 

Land & Improvement Co., 137 INEGeao3S0; 

49 S.E. 350 (1904). 

Additional Burdens. — When a railroad 

company puts additional burdens upon a 

right-of-way which it has acquired by con- 

demnation not properly embraced in the 

general purpose for which it was obtained, 

the owner is entitled to compensation for 

them. Virginia & C.S.R.R. v. McLean, 158 

N.C. 498, 74 S.E. 461 (1912). 

A telegraph line along a railroad and 

on the right-of-way of the railroad 15) au 

additional burden upon the land, for which 

the landowner is entitled to just compen- 

sation. Phillips v. Postal Tel. Cable Co., 

130 N.C. 513, 41 S.E. 1022, 89 Am. St. Rep. 

868 (1902); Hodges v. Western Union Tel. 

Co., 133 N.C. 225, 45 S.E. 572 (1903); 

Query v. Postal Tel. Cable Co., 178 N.C. 

639, 101 S.E. 390, 8 A.L.R. 1290 (1919). 

The same rule applies to electric light 

wires placed along the street. Brown v. 

Asheville Elec. Light Co., 138 N.C. 533, 51 

SE. 62, 60 L.R.A. 631, 107 Am. St. Rep. 

554 (1905). But the use of streets for a 

street railway is one of the ordinary pur- 

poses for which streets and highways may 

be used, and does not impose an additional 

burden or servitude so as to entitle the 

Cu. 40. Eminent DomMAIN—PROCEEDINGS § 40-18 

abutting property owner to further com- 

pensation. Hester v. Durham Traction Co., 

138 N.C. 288, 50 S.E. 711, 1 L.R.A. (n.s.) 

981 (1905). 
Owner at Time of Taking Is One to Be 

Paid. — Compensation for property taken 

in the exercise of the power of eminent 

domain is due to the owner at the time of 

the taking, and not to the owner at an ear- 

lier or later date. Empie v. United States, 

131 F.2d 481 (4th Cir. 1942). 

The right to flood lands in derogation 

of plaintiff's easement of access does not 

arise merely upon the erection of the 

structure causing the flooding, but upon 

the institution of proceedings looking to 

the award of due compensation; and, un- 

til such proceedings are instituted by one 

side or the other, the flooding constitutes 

a mere invasion of rights which pass with 

a conveyance of the property to which they 

are attached. Empie v. United States, 131 

F.2d 481 (4th Cir. 1942). 
If plaintiff does not own the land upon 

which the defendant has constructed its 

road and imposed a burden, he has nothing 

to be “taken,” and therefore nothing for 

which he is entitled to compensation. Aber- 

nathy v. South & W.R.R., 150 N; G97; 

63 S.E. 180 (1908). 

Diversion of Water. — Damages caused 

by diversion of water are not covered by 

statute providing for equipment of a right- 

of-way by railroad companies. Ward v. 

Albemarle & Raleigh R.R., 112 N.C. 168, 

16 S.E. 921 (1893). 
Finding of Commissioners Conclusive. 

—The finding of commissioners that land 

taken for railroad purposes received no 

special benefit is conclusive. Southport, 

W. & D.R.R. v. Owners of Platt Land, 133 

N.C. 266, 45 S.E. 589 (1903). 
Cited in Ayden v. Lancaster, 197 N.C. 

556, 150 S.E. 40 (1929); Gallimore v. State 

Highway & Pub. Works Comm’n, 241 

N.C. 350, 85 S.E.2d 392 (1955); Gatling v. 

State Highway & Pub. Works Comm'n, 

245 N.C. 66, 95 S.E.2d 131 (1956). 

40-18. Form of commissioners’ report.—When the commissioners 

shall have assessed the damages, they shall forthwith make and subscribe a written 

report of their proceedings, in substance as follows: 

To the Clerk of the Superior Court of .... 

ar er one , commissioners appointed by the court to assess the damages 

wide GH Dee ees , the owner of certain land 

Paine ae eee , which the ............ 

poses to condemn for its use, do hereby certify that we met on 

the day to which we were regularly adjourned), 

lying in the county of 

SUE hae ls ‘a eis County: 

corporation pro- 
3 oes (or 

and, having first been duly 

sworn, we visited the premises of the owner, and after taking into full considera- 

tion the quality and quantity of the land aforesaid, the additional fencing likely 

to be occasioned by the work of the corporation, and all other inconveniences likely 
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to result to the owner, we have estimated and do assess the damages aforesaid 
AUTIE SUMIOL/S, tt celta oa eH 

We have estimated the special benefits which the said owner will receive from 
the construction of said works to be the sum of $............ 

Given under our hands, the day (oreh eee S: abe AC eee: 
Die CeCe Sal / 8LO/ Coo 1.COUGrs. 1Z00s Rev, usi25507 C..9., 8. 1722: ) 

Seal Not Required. — It was formerly 
provided that the report of the commis- 
sioners should be under seal. In Hanes vy. 
North Carolina R.R., 109 N.C. 490, 13 S.E. 
896 (1891), the court held that this pro- 
vision was not mandatory but directory 
only and the omission of the seal was not 
a fatal defect. 

Report Need Not State Particulars as to 
Benefits. — The report of the commis- 
sioners will not be set aside because it fails 
to show in what the benefits assessed con- 
sist, where no objection was made when 
the report was submitted. Wilmington & 
W.R.R. v. Smith, 99 N.C. 131, 5 S.E. 237 
(1888). 
Description of Land Not Essential—A 

because it does not contain a description 
of the land, as that can be ascertained by 
reference to the location of the roadbed 
and right-of-way. Hanes v. North Carolina 
R.R., 109 N.C. 490, 13 S.E. 896 (1891). 

But as the easement is conveyed to the 

petitioner by the report of the commis- 
sioners when confirmed, it seems that the 
said easement should be described therein 
as fully and correctly as it would be in a 
grant. Suffolk & C. Ry. v. West End Land 
& Improvement Co., 137 N.C. 330, 49 S.E. 
350 (1904). 

Cited in Ayden y. Lancaster, 197 N.C. 
556, 150 S.E. 40 (1929); Morganton v. 
Hutton & Bourbonnais Co., 251 N.C. 531, 
112 S.E.2d 111. (1960). 

report of the commissioners is not invalid 

§ 40-19. Exceptions to report; hearing; appeal; when title vests; 
restitution.—Within twenty days after filing the report the corporation or any 
person interested in the said land may file exceptions to said report, and upon the 
determination of the same by the court, either party to the proceedings may 
appeal to the court at term, and thence, after judgment, to the Supreme Court. 
The court or judge on the hearing may direct a new appraisal, modify or con- 
firm the report, or make such order in the premises as to him shall seem right and 
proper. If the said corporation, at the time of the appraisal, shall pay into court 
the sum appraised by the commissioners, then and in that event the said corpora- 
tion may enter, take possession of, and hold said lands, notwithstanding the 
pendency of the appeal, and until the final judgment rendered on said appeal. 
And if there shall be no appeal, or if the final judgment rendered upon said peti- 
tion and proceedings shall be in favor of the corporation, and upon the pay- 
ment by said corporation of the sum adjudged, together with the costs and counsel 
fees allowed by the court, into the office of the clerk of the superior court, then 
and in that event all persons who have been made parties to the proceedings shall 
be divested and barred of all right, estate and interest in such easement in such 
real estate during the corporate existence of the corporation aforesaid or if the 
proceedings have been instituted by such corporation to acquire a fee simple title 
to such real estate, then all persons who have been made parties to the proceed- 
ings shall be divested and barred of all right, title and interest in such real estate. 
The original of such judgment or a certified copy thereof, such original or certified 
copy to be under the seal of the court if recorded outside the county in which the 
court rendering the judgment is located, shall be registered in the county where the 
land is situated, and the original judgment or a certified copy thereof or a certified 
copy of the registered instrument may be given in evidence in all actions and pro- 
ceedings as deeds for land are now allowed to be read in evidence. All real estate 
acquired by any corporation under and pursuant to the provisions of this chapter 
for its purposes shall be deemed to be acquired for the public use. But if the court 
shall refuse to condemn the land, or any portion thereof, to the use of such corpora- 
tion, then, and in that event, the money paid into court, or so much thereof as shall 
be adjudged, shall be refunded to the corporation. And the corporation shall 
have no right to hold said land not condemned, but shall surrender the posses- 
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sion of the same, on demand, to the owner or owners, or his or their agent or 

attorney. And the court or judge shall have full power and authority to make 

such orders, judgments and decrees, and issue such executions and other process 

as may be necessary to carry into effect the final judgment rendered in such 

proceedings. If the amount adjudged to be paid the owner of any property con- 

demned under this chapter shall not be paid within one year after final judg- 

ment in the proceeding, the right under the judgment to take the property or 

rights condemned shall ipso facto cease and determine, but the claimant under 

the judgment shall still remain liable for all amounts adjudged against him except 

the consideration for the property. (Code, s. 1946; 1893, c. 148; Rev., s. 2587 ; 

19155:0°2075 Ce Si fse1723 Gale 09, s: 2; 19557) 29,8) 13) 

Exceptions May Be General. — Upon 

proper denial of the matters alleged in the 

petition, exceptions to the clerk’s order ap- 

pointing commissioners in condemnation 

proceedings may be of general character, 

and, upon appeal, will present any question 

appearing upon the record. Johnson City 

So. R.R. v. South & W.R.R., 148 N.C. 59, 

61 S.E. 683 (1908). 
Exceptions Filed on Twenty-First Day. 

—In the absence of notice of the meeting 

of commissioners as required by G.S. 40- 

17, the filing of exceptions by the land- 

owner on the twenty-first day after the 

filing of the report was held timely. Gat- 

ling v. State Highway & Pub. Works 

Comm’n, 245 N.C. 66, 95 S.E.2d 131 (1956). 

Exceptions Filed Nunc Pro Tunc.—The 

judge has the discretionary power to allow 

the exceptions mentioned in this section 

to be filed nunc pro tunc. Gatling v. 

State Highway & Pub. Works Comm'n, 

245 N.C. 66, 95 S.E.2d 131 (1956). 

Clerk to Make Determination on Excep- 

tions Only after Notice—The implication 

of this section is indisputable that the 

clerk is to make his determination on the 

exceptions only after notice and an op- 

portunity to be heard thereon is given the 

parties. Collins v. North Carolina State 

Highway & Pub. Works Comm’n, 237 N.C. 

277, 74 S.B.2d 709 (1953). 

No Appeal to Judge at Chambers.—No 

appeal lies to the judge at chambers under 

this section. Cape Fear & N.R.R., v. Stew- 

art, 132 N.C. 248, 43 S.E. 638 (1903). 

Effect of Appeal.—The appeal, provided 

by this section, from a judgment by the 

clerk of the superior court in condemna- 

tion proceedings, under § 40-12, takes the 

entire record up for review upon questions 

of fact to be tried by the court, and 

neither party is entitled to demand a trial 

by jury in term before the report of the 

jury of view has been made and confirmed. 

Johnson City So. R.R. v. South & W.R.R., 

148 N.C. 59, 61 S.E. 683 (1908). 

Same—By Both Parties——On appeal by 

both parties in proceedings to condemn 

land to the superior court in term, the 

trial is de novo; and where the defendant 

has substantially recovered damages for 

the taking of his land, the costs are taxable 

against the plaintiff, though the recovery 

is in a smaller sum than the amount there- 

tofore awarded by the appraisers or 

viewers. Durham v. Davis, 171 N.C. 305, 

88 S.E. 433 (1916). 
Power of Judge. — The judge has au- 

thority unquestionably to set aside the re- 

port, and to direct a new appraisement by 

the same commissioners or others ap- 

pointed in their stead, on the ground that 

the damage assessed was excessive. Hanes 

vy. North Carolina R.R., 109 N.C. 490, 13 

S.E. 896 (1891). 
Same—No Appeal from Remanding 

Order.—An order of the superior court in 
condemnation proceedings remanding the 

cause to the clerk, that he may hear the 

same, is interlocutory, and no appeal lies 

therefrom. Cape Fear & Y. V. Ry. v. King, 

125 N.C. 454, 34 S.E. 541 (1899). This is 
true though a plea in bar was filed by the 

defendant. Holly Shelter R.R. v. Newton, 

133. N.C. 132, 45 S. E. 549 (1903). 
Payment before Entry.—Formerly the 

landowner had no right to a jury trial in 
fixing compensation upon condemnation 
of the right-of-way, nor was the compensa- 
tion required to be paid before entry. This 
section changed this by requiring the com- 
pany to pay into court the sum assessed 

before entry. Holly Shelter R.R. v. New- 
ton, 133 N.C. 132, 45 S.E. 549 (1903); State 

y. Jones, 139 N.C. 613, 52 S.E. 240 (1905). 
Injunction Will Not Issue before Pay- 

ment.——Where a railroad company, seek- 
ing to condemn land for its right-of-way, 
has given ample bond to cover any dam- 
ages resulting from its wrongful entry up- 
on the land, an injunction will not issue to 
restrain such company from entering upon 
the land before the appraisal.of damages 
and the payment thereof into court. Well- 
ington & P.R.R. v. Cashie & C.R.R. & 
Lumber Co., 116 N.C. 924, 20 S.E. 964 
(1895); Holly Shelter R.R. v. Newton, 133 
N.C. 132, 45 S.E. 549 (1903). 

The title of the landowner is not di- 
vested until final confirmation and payment 
in full of the amount appraised. Nantahala 
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Power & Light Co. v. Whiting Mfg. Co., 

209 N.C. 560, 184 S.E. 48 (1936). See § 
40-26 and note. 

While the value of lands taken in con- 
demnation proceedings is fixed as of the 
date the petition is filed, title to the land 
does not pass until the award, as assessed 
by the commissioners, is paid into court 
after confirmation of the commissioners’ 
report, since this section provides that the 
title shall pass at that time, and since peti- 
tioner may withdraw at any time prior 
thereto, and in proceedings instituted by 
the United States, the federal practice re- 
quires that the proceedings shall conform, 
as nearly as may be, to the law of the state 
in which they are brought. Bemis Hard- 
wood Lumber Co. vy. Graham County, 214 

N.C. 167, 198 S.E. 843 (1938). 
It is obvious that a procedural statute 

may specify the stage of a condemnation 
proceeding at which the taking of the prop- 
erty of the owner and the acquisition of 
title by the condemnor shall occur; and 
this is precisely what this section has been 
held to accomplish, Empie v. United 
States, 131 F.2d 481 (4th Cir. 1942). 

Power of Acquiring Fee Not Restricted. 
—The legislature did not intend, by re- 
ferring in this section to the procedure to 

be used in acquiring by condemnation, to 
restrict the power of acquiring in fee when 
necessary. The reference was merely for 
procedural purposes. Morganton y. Hutton 
& Bourbonnais Co., 251 N.C. 531, 112 
S.E.2d 111 (1960). 

If Value of Land Is Not Paid within 
Year the Right to Condemn Ceases.— 
After final judgment fixing petitioner’s 
right to condemn, if the appraised value 
of the land be not paid within one year, the 
petitioner’s right to take the property shall 
end, and the petitioner or claimant shall 
not be liable for the consideration (value 
of the land). Nantahala Power & Light Co. 
v. Whiting Mfg. Co., 209 N.C. 560, 184 
S.E. 48 (1936). 

Petitioners Liable for Costs.—This sec- 
tion contemplates that in the event, for any 
reason, the condemnation proceedings are 

not carried through, all the costs of the 
proceeding, except the appraised value of 
the land, shall be paid by the petitioners. 
Nantahala Power & Light Co. v. Whiting 
Mfg. Co., 209 N.C. 560, 184 S.E. 48 (1936). 

Charter May Grant Power to Enter be- 
fore Condemnation.—The legislature may 
by charter empower a railroad company 
to enter land and construct their road be- 
fore instituting condemnation proceedings. 
Compensation must be provided to war- 
rant the taking, but it need not precede the 
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taking and the owner is confined to the 
special remedy given him by the statute 
under which his property is seized. State 
syle 100 MINC 297s Goole, 379 (1888); 
Watauga & Y.R.R. v. Ferguson, 169 N.C. 
70, 85 S.E. 156 (1915); State v. Jones, 170 
N.C. 753; 8728:E\2359 (2915). 
Same—Power Must Be Express.—When 

the legislature intended to confer the right 
to enter before the assessment is made or 
the damage paid, it has so declared in ex- 
press terms in the charter. State v. Jones, 
139 N.C. 613, 52 S.E. 240 (1905). 

The counsel fees authorized to be taxed 
in proceedings to condemn lands for rail- 

way uses under this section, can only be 
allowed and taxed in those cases where the 
court, under § 40-24, is directed to appoint 
an attorney to represent a party in interest 
who is unknown or whose residence is un- 
known. North Carolina R.R. v. Goodwin, 
110 N.C. 175, 14 S.E. 687 (1892); Durham 
v. Davis, 171 N.C. 305, 88 S.E. 433 (1916); 
Carolina Power & Light Co. v. Creasman, 
262 N.C. 390, 137 S.E.2d 497 (1964). 

Condemner May Not Take Voluntary 
Nonsuit after Obtaining Temporary Pos- 
session. — A condemner may not, as a 

matter of right, take a voluntary nonsuit, 
over the landowner’s objection, after ob- 
taining temporary possession by payment 

of the amount of damages assessed by the 
commissioners, but this is because the 
landowner may, if he elects to do so, as- 
sert his claim for damages on account of 
the condemner’s possession pendente lite. 
Topping v. State Bd. of Educ., 249 N.C. 
291, 106 S.E.2d 502 (1959). 

Judgment Should Fix Boundaries. — In 

an action for damages for the location of a 
railroad, the judgment should definitely 
fix the land over which the road is located 
and the width of the right-of-way. Beal 

v. Durham & C.R.R., 136 N.C. 298, 48 S.E. 
674 (1904). 

Interest from Rendition of Judgment.— 
Damages given in proceedings under this 
section fall directly under § 24-5 and the 
law gives interest only from the rendition 
of the judgment. Hence a judgment allow- 
ing interest from the date of condemnation 
would be erroneous. Durham vy. Davis, 171 
N.C. 305, 88 S.E. 433 (1916). 

The judgment in an action must cor- 
respond with the verdict, and where, in 

condemnation proceedings tried in the su- 
perior court on appeal, the jury have in 
their verdict ascertained the damages to 
the owner of the land, the verdict will be 

presumed to include the element of inter- 
est, nothing else appearing, and it is revers- 
ible error for the trial judge to allow in- 
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terest from the time the damages were de- 

termined upon by the appraisers and ren- 

der judgment accordingly. Red Springs 

City Bd. of Educ. v. McMillan, 250 INEC: 

485, 108 S.E.2d 895 (1959). 

Title Is Not Divested Until Final Judg- 

ment and Payment of Damages to Land- 

owner.—The title of the landowner is not 

divested unless and until the condemner 

obtains a final judgment in his favor and 

pays to the landowner the amount of the 

damages fixed by such final judgment. 

Topping v. State Bd. of Educ., 249 N.C. 

291, 106 S.E.2d 502 (1959); North Caro- 

lina State Highway Comm’n v. York In- 

dustrial Center, Inc., 263 N.C. 230, 139 

S.E.2d 253 (1964). 
Payment of Damages into Court Does 

Not Vest Title in Condemner. — In pro- 

ceedings to condemn land for a school 

site, the payment into court by the county 

board of education of the amount of dam- 

ages assessed by the commissioners and 

the taking of possession by it under order 

of the clerk, while the cause remained 

pending for trial on exceptions directed 

both to petitioner’s right to condemn and 

to the adequacy of the damages awarded 

by the commissioners, did not vest title 

in the board. Topping v. State Bd. of 

Educ., 249 N.C. 291, 106 S.E.2d 502 (1959). 

Effect of Judgment——A railroad com- 

pany by condemnation proceedings ac- 

quires an easement upon the land con- 

demned with the right to actual possession 

of so much only thereof as is necessary for 

the operation of its road and to protect it 

Cu. 40. Eminent DomAIn—PROCEEDINGS § 40-20 

against contingent damages. Phillips v. 

Postal Tel. Cable Co., 130 N.C. 513, 41 S.E. 

1022 (1902). And hence a house situated 

on the right-of-way at the time of the con- 

demnation proceedings does not become 

the absolute property of the company. 

Shields v. Norfolk & C.R.R., 129 Ne Cant} 

39 S.E. 582 (1901). 

Provision as to Registration Superseded. 

—The provision of this section that a copy 

of the judgment in eminent domain pro- 

ceedings be registered in the county where 

the land lies is superseded by § 47-27. 

Carolina Power & Light Co. v. Bowman, 

998 N.C. 319, 45 S.E.2d 531 (1947). 

No Nonsuit after Order of Ejectment.— 

In proceedings by one railroad company 

to condemn a right-of-way upon which an- 

other has lawfully constructed its roadbed, 

the plaintiff may not, as a matter of right, 

submit to a judgment of nonsuit after a 

decree has been made, for rights which the 

defendant is entitled to have settled by the 

action have attached. Johnson City So. 

R.R. v. South & W.R.R., 148 N.C. 59, 61 

S.E. 683 (1908). 
Cited in Carolina Power & Light Co. v. 

Reeves, 198 N.C. 404, 151 S.E. 871 (1930); 

Reidsville v. Slade, 224 N.C. 48, 29 S.E.2d 

215 (1944); Proctor v. State Highway & 

Pub. Works Comm’n, 230 N.C. 687, 55 

S.E.2d 479 (1949); Gallimore v. State 

Highway & Pub. Works Comm’n, 241 N.C. 

350, 85 S.E.2d 392 (1955); Virginia Elec. 

& Power Co. v. King, 259 N.C. 219, 130 

S.F.2d 318 (1963); City of Charlotte v. 

Spratt, 263 N.C. 656, 140 S.E.2d 341 (1965). 

§ 40-20. Provision for jury trial on exceptions to report. — In any 

action or proceeding by any railroad or other corporation to acquire rights-of- 

way or real estate for the use of such railroad or corporation, and in any action 

or proceeding by any city or town to acq 

respect thereto or rights-of-way for stre 

the city, town, railroad or other corpora 

uire any real property or easements with 

ts, any person interested in the land, or 

tion shall be entitled to have the amount 

of damages assessed by the commissioners or jurors heard and determined upon 

appeal before a jury of the superior court in term, if upon the hearing of such 

appeal a trial by jury be demanded. (1893, c. 148; Rev., s. 2588; C. Sins al zz: 

1957, c. 582.) 
Editor’s Note——Prior to 1893 if the par- 

ties did not demand trial by jury before 

the appointment of the commissioners they 

were deemed to have waived it and it 

would not be thereafter granted. This sec- 

tion, however, specifically grants the right 

of trial by jury upon an appeal from the 

report of the commissioners. Chowan & 

S.R.R. v. Parker, 105 N.C. 246, 11 S.E. 328 

(1890); Holly Shelter R.R. v. Newton, 133 

N.C. 132, 45 S.E. 549 (1903); Durham v. 

Rigsbee, 141 N.C. 128, 53 S.E. 531 (1906). 

Limitations on Right to Jury Trial. 

This section is a limitation upon the right 

to demand trial by jury and clearly ex- 

cludes the idea that any such right is given 

in respect to the questions of the fact to be 

decided preliminary to the question of 

damages. Madison County R.R. v. Gaha- 

gan, 161 N.C. 190, 76 S.E. 696 (1912). 

Thus a landowner is not entitled at the 

hearing before the clerk to have issues 

tried by a jury. Holly Shelter R.R. v. New- 

ton, 133 N.C. 132, 45 S.E. 549 (1903); 

Kaperonis v. North Carolina State High- 

way Comm’n, 260 N.C. 587, 133 S.E.2d 464 

(1963). 
Court Enters Judgment upon Verdict 
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of Jury—Upon appeal from the award of 
the appraisers in condemnation proceed- 
ings the trial in the superior court is de 
novo, and must proceed so far as the ques- 
tion of damages is concerned as though no 
commissioners of appraisal had ever been 
appointed, and therefore the court prop- 
erly enters judgment upon the verdict of 
the jury regardless of whether it is greater 
or smaller than the award of the commis- 
sioners and regardless of which party took 
the appeal. Proctor v. State Highway & 
Pub. Works Comm’n, 230 N.C. 687, 55 
S.E.2d 479 (1949). 

Municipal Corporations. — Where a 
municipal charter provides for condemning 
lands of private owners for cemetery pur- 
poses in the manner prescribed for con- 
demnation thereof for street or other pur- 
poses, without specific provision for ap- 
peal, this section preserves the right of ap- 
peal, and the charter provisions will not be 

declared unconstitutional for failure to 
specially provide therefor. Long v. Rock- 
ingham, 187 N.C. 199, 121 S.E. 461 (1924). 

Cu. 40. Eminent DomMAIN—PROCEEDINGS § 40-22 

In condemnation proceedings instituted 
by a town for the taking of lands for a 
public municipal purpose, the owner is en- 
titled to a trial by the jury in the superior 
court to determine his damages when 
he has duly preserved the right by his ex- 
ceptions and proper procedure, and when 
the trial judge has exercised his discretion 
in setting aside the amount theretofore 
awarded by the viewers, the cause con- 
tinues in the court for the jury trial given 
him by statute; and an order directing the 
appointment of other commissioners by 
the clerk to go upon the land and assess 
the damages is erroneous. Ayden v. Lan- 
caster, 195 N.C. 297, 142 S.E. 18 (1928). 

Applied in Simmons v. North Carolina 
State Highway & Pub. Works Comm’n, 
938 N.C. 532, 78 S.E.2d 308 (1953). 

Cited in Carolina Power & Light Co. v. 
Reeves, 198 N.C. 404, 151 S.E. 871 (1930); 
Moody v. Wickard, 136 F.2d 801 (D.C. 
Cir. 1943); Gallimore v. State Highway & 
Pub. Works Comm’n, 241 N.C. 350, 85 
S.E.2d 392 (1955). 

§ 40-21. When benefits exceed damage, corporation pays costs.—- 
In any case where the benefits to the land caused by the erection of the railroad, 
street railway, telephone, telegraph, water supply, bridge, or electric power or 
lighting plant or other structure, are ascertained to exceed the damages to the 
land, then the corporation acquiring the same by right of eminent domain shall 
pay the costs of the proceeding except as provided by law, and shall not have a 
judgment for the excess of benefits over the damage. (1891, c. 160; Rev., s. 
Boos Cros. 1/20.) 

Cross Reference.—As to provision that 
petitioner pay costs in certain condemna- 
tion proceedings, see § 6-22, subdivision 3. 

Cost in Trial Court—Where, in an ac- 
tion to recover damages for the taking of 

Cost upon Appeal—wWhen it is decided 
by the superior court that the defendant’s 
benefit equals the damages, the plaintiff 
corporation pays the costs, but if the de- 
fendant appeals and the decision of the 
lower court is affirmed then the cost of 
the appeal falls upon the defendant. Madi- 
son County R.R. v. Gahagan, 161 N.C. 
190, 76 S.E. 696 (1912). 

land for use as a sidewalk by defendant 
municipality, the jury finds plaintiff is 
entitled to recover nothing, the court may 
properly tax the costs against defendant. 
Jervis v. Mars Hill, 214 N.C. 323, 199 S.E. 
96 (1938). 

§ 40-22. Title of infants, persons non compos, and trustees without 
power of sale, acquired.—In case any title or interest in real estate required 
by any corporation for its purposes shall be vested in any trustee not authorized 
to sell, release and convey the same, or in any infant, idiot, or person of unsound 
mind, the superior court shall have power, by a special proceeding, on petition, 
to authorize and empower such trustee or the general guardian or committee of 

such infant, idiot, or person of unsound mind, to sell and convey the same to such 

corporation, on such terms as may be just; and in case any such infant, idiot, or 

person of unsound mind has no general guardian or committee, the said court 
may appoint a special guardian or committee for the purpose of making such 
sale, release or conveyance, and may require such security from such general or 

special guardian or committee as said court may deem proper. But before any 

conveyance or release authorized by this section shall be executed, the terms on 

which the same is to be executed shall be reported to the court on oath; and if 

the court is satisfied that such terms are just to the party interested in such real 
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estate, the court shall confirm the report and direct the proper conveyance or re- 

lease to be executed, which shall have the same effect as if executed by an owner 

of said land having legal power to sell and convey the same. (1871-2, c. L335; 

28 : Code, s. 1956; Rev., s. 2590; C. S., s. 1726.) 

Cross References—As to requirement §§ 33-31, 33-33. As to sale of land required 

that judge approve special proceeding for public use on cotenant’s petition, see § 

where petitioner is infant, see § 1-402. As 46-27. 

to sales of ward’s estate by guardian, see 

§ 40-23. Rights of claimants of fund determined. — If there are ad- 

verse and conflicting claimants to the money, or any part of it, to be paid as com- 

pensation for the real estate taken, the court may direct the money to be paid 

into the said court by the corporation, and may determine who is entitled to the 

same and direct to whom the same shall be paid, and may in its discretion order 

a reference to ascertain the facts on which such determination and order are to 

be made. (1871-2, c. 138, s. 19; Code, s. 1947; Rev., 5.299 wages 17272) 

Editor’s Note.—The purpose of this sec- 

tion is to prevent a corporation, having the 

right of eminent domain, from being in- 

definitely postponed in acquiring title and 

going on with its work or from being sub- 

jected to a succession of suits for compen- 

sation. Under the provisions of the section 

the company acquires the right-of-way and 

the court distributes the compensation. See 

Abernathy v. South & W.R.R., 150 N.C. 

97, 63 S.E. 180 (1908). 
Section Not Mandatory as to Manner of 

Determining Interests of Parties. — This 
section contains no mandatory provision 

as to when or in what manner the respec- 

tive interests are to be determined. Barnes 
vy. North Carolina State Highway Comm’n, 
257 N.C. 507, 126 S.E.2d 732 (1962). 

It Does Not Deprive Claimant of Right 
to Jury Trial on Controverted Issues of 
Fact.—The provision of this section that 
the court “may determine who is entitled 

to the same and direct to whom the same 

shall be paid” contemplates a_ situation 
where such determination may be made as 
a matter of law, and it does not deprive 
any claimant of his right to a jury trial 
as to controverted issues of fact. Barnes 
v. North Carolina State Highway Comm’n, 
257 N.C. 507, 126 S.E.2d 732 (1962). 

Who May Be “Claimants”.—The phrase 
“adverse and conflicting claimants” is lim- 
ited to (a) those who assert adverse titles 
to the property and hence a conflict in 
interest as to the party entitled to the 
sum awarded, or (b) those who are in 

§ 40-24. Attorney for unknown parties 

agreement as to their respective titles but 
are in disagreement as to the value of 
their respective estates and hence the pro- 
portion of the award to which each is en- 
titled. Virginia Elec. & Power Co. v. King, 
259 N.C. 219, 130 S.E.2d 318 (1963). 

The phrase “adverse and _ conflicting 

claimants” does not include condemnor. 
Virginia Elec. & Power Co. v. King, 259 
N.C. 219, 130 S.E.2d 318 (1963). 

Claimant May Except to Order of 
Compulsory Reference.—The provision of 
this section that the court “may in its 
discretion order a reference to ascertain 
the facts on which such determination and 
order are to be made” does not deprive any 
claimant of his right to except to an 
order of compulsory reference and pre- 
serve his right to a jury trial as to con- 
troverted issues of fact. Barnes v. North 

Carolina State Highway Comm’n, 257 N.C. 

507, 126 S.B.2d 732 (1962). 

Trial of Collateral Issues Should Be 
Separate. — Ordinarily, the trial of col- 
lateral issues, involving a determination of 
what the respective claimants own, should 
be separate from the trial to determine 
the gross amount the Highway Commis- 
sion is required to pay. Barnes v. North 
Carolina State Highway Comm’n, 257 N.C. 
507, 126 S.E.2d 732 (1962). 

Applied in Stubbs v. United States, 21 
F. Supp. 1007 (M.D.N.C. 1938); Meadows 
vy. United States, 144 F.2d 751 (4th Cir. 
1944). 

appointed; -pleadings 

amended; new commissioners appointed. — The court shall appoint some 

competent attorney to appear for and protect the rights of any party in interest 

who is unknown or whose residence is unknown, and who has not appeared in 

the proceedings by an attorney or agent, and shall make an allowance to said 

attorney for his services, which shall be taxed in the bill of costs. The court 

shall also have power at any time to amend any defect or informality in any of 

the special proceedings authorized by this chapter as may be necessary, or to cause 
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new parties to be added, and to direct such further notices to be given to any 

party in interest as it deems 
place of any who shall die, 

ing. (1871-2, c. 138, s. 20; Code, 

Counsel fees for attorneys appointed un- 

der this section are provided for in § 40-19. 

See North Carolina R.R. v. Goodwin, 110 

N.C. 175, 14 S.E. 687 (1892); Durham v. 

Davis, 171 N.C. 305, 88 S.E. 433 (1916). 
The counsel fees the court is authorized 

to tax in condemnation proceedings under 

40-25. Court may make rules 

proper; and also to appoint other commissioners in 

refuse or neglect to serve or be incapable of serv- 

5. 1948; Rev., s. 2592; C. S., s. 1728.) 

§ 40-19 are fees to counsel appointed by 

the court “to appear for and protect the 

rights of any party in interest who is un- 

known or whose residence is unknown” 

in accordance with this section. Carolina 

Power & Light Co. v. Creasman, 262 N.C. 

390, 137 S.E.2d 497 (1964). 

of procedure in.—In all cases of ap- 

praisal under this chapter where the mode or manner of conducting all or any 

of the proceedings to the appraisal and the proceedings consequent thereon are 

not expressly provided for by the statute, the courts before whom such proceed- 

ings may be pending shall have the power to make all the necessary orders and 

give the proper directions to carry into effect the object and intent of this chapter, 

and the practice in such cases shall con 

practice in such courts. 
Cesena) 1729.) 

In General.—The provisions of the stat- 

ute regarding the mode of procedure and 

rules of practice are indefinite and obscure, 

and the legislature, recognizing the dif- 

ficulty of doing more than outlining the 

practice so as to safeguard the rights of 

the parties, has conferred upon the court 

§ 40-26. Change of ownership pending 
commenced, no change of ownership by 

ceedings of appraisal shall have been 

form as near as may be to the ordinary 

Cle /]-seicwi 38, osy 21% Code, s. 1949; Rev., s. 2593; 

the power to make rules of procedure when 

they are not expressly provided by the 

statute. Abernathy v. South & W.R.R., 

150 N.C. 97, 63 S.E. 180 (1908). 

Quoted in Nantahala Power & Light Co. 

vy. Whiting Mfg. Co., 209 N.C. 560, 184 

S.E. 48 (1936). 

proceeding.—When any pro- 

voluntary conveyance or transfer of the real estate or other subject matter of the 

appraisal, or any interest therein, shall in any manner affect such proceedings, but 

the same may be carried on and perfected as if no such conveyance or transfer 

had been made or attempted to be made. (1871-2, c. 138.454 22:4 Code ssal 950 5 

Rev., s. 2594; C.S., s. 1730.) 

The right to convey land is not affected 

by the mere filing of condemnation pro- 

ceedings, nor by appraisement without 

confirmation and payment, as all rights 

would pass to the grantee. Nantahala 

Power & Light Co. v. Whiting Mfg. Coy 

209 N.C. 560, 184 S.E. 48 (1936), citing 

Liverman v. Roanoke & T.R.R., 109 N.Gi 

52, 13 S.E. 734 (1891); Beal v. Durham 

& C.R.R., 136 N.C. 298, 48 S.E. 674 (1904). 

Since the title of the person who owned 

the land immediately prior to the com- 

mencement of the proceedings is not di- 

vested until compensation is paid, he can 

sell. North Carolina State Highway 

Comm’n v. York Industrial Center, Inc., 

263 N.C. 230, 139 S.E.2d 253 (1964). 
Subsequent Purchaser May Recover 

Compensation—An owner of land who 

acquires title subsequent to the location by 

a railroad company is not barred of his 

remedy for compensation where the road 

was not finished more than two years be- 

fore he begins his action. Hendrick v. 

Carolina Cent. R:R., 101 N.C: 617, 8 S.E. 

236 (1888); Beattie v. Carolina Cent. TRON 

108 N.C. 425, 12 S.E. 913 (1891). 
The purchaser of land subsequent to the 

location thereon of a railroad may recover 

permanent damages for the easement 

taken. Phillips v. Postal Tel. Cable Co., 130 

N.C. 513, 41 S.E. 1022 (1902); Beal v. 

Durham’ & C.RiR, 136 N.C.298, 48 °S.E. 

674 (1904). 
Until a purchase or condemnation, the 

corporation’s occupation is without title, 

and the conveyance of the land will pass 

to the vendee the right to compensation 

for damages. Liverman vy. Roanoke & 

T.R.R., 109 N.C. 52, 13 S.E. 734 (1891). 

The person who owns when the award 

is confirmed is the person to be compen- 

sated. North Carolina State Highway 

Comm’n y. York Industrial Center, Inc., 

263 N.C. 230, 139 S.E.2d 253 (1964). 

Action for Unlawful Entry Is Personal. 

—The damages incident to the act of an 

unlawful entry upon land by a railway 

corporation are personal to the owner of 

the land and do not pass by his subsequent 
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conveyance of the premises. Liverman v. 
Roanoke & T.R.R., 109 N.C. 52, 13 S.E. 
734 (1891). 

The purchaser at the mortgage sale, 

Cu. 40. Eminent DoMAIN—PROCEEDINGS § 40-29 

to the act of entry, might recover com- 
pensation for the land appropriated to the 
use of the company. Liverman vy. Roanoke 
OY TROR A109 Ni Cw525 13 552754189). 

while not entitled to the damages incident 

§ 40-27. Defective title; how cured.—lIf at any time after an attempt to 
acquire title by appraisal of damages or otherwise it shall be found that the title 
thereby attempted to be acquired is defective, the corporation may proceed anew 
to acquire or perfect such title in the same manner as if no appraisal had been 
made, and at any stage of such new proceedings the court may authorize the cor- 
poration, if in possession, to continue in possession, and if not in possession, to 
take possession and use such real estate during the pendency and until the final 
conclusion of such new proceedings, and may stay all actions or proceedings 
against the corporation on account thereof, on such corporation paying into court 
a sufficient sum or giving security as the court may direct to pay the compensation 
therefor when finally ascertained, and in every such case the party interested in 
such real estate may conduct the proceedings to a conclusion if the corporation de- 
lays or omits to prosecute the same. (1871-2, c. 138, s. 23; Code, s. 1951; Rev., 
&, 29955 CHG se 1751;) 

§ 40-28. Title to State lands acquired. — The Secretary of State shall 
have power to grant to any railroad company any land belonging to the people 
of this State which may be required for the purposes of its road, on such terms 
as may be agreed on by them, or such company may acquire title thereto by ap- 
praisal, as in the case of lands owned by individuals; and if any land belonging 
to a county or town is required by any company for the purposes of the road, 
the county or town officers having the charge of such land may grant such land 
to such company for such compensation as may be agreed upon. (1871-2, c. 138, 
e27sCode,s. 1055s Rev..6. 2000. Coe sal sone) 

40-29. Quantity which may be condemned for certain purposes.— 
(a) Right-of-Way of Railroad—The width of the land condemned for any rail- 

road shall not be less than eighty feet nor more than one hundred, except where 
the road may run through a town, when it may be of less width; or where there 
may be deep cuts or high embankments, when it may be of greater width. 

(b) Plankroads, etc—No greater width of land than sixty feet shall be con- 
demned for the use of any plankroad, tramroad, canal, street railway or turnpike ; 
or greater width than sixteen feet for the use of any flume. 

(c) Depot or Station—No greater quantity of land than two acres, contiguous 
to any railroad, plankroad, tramroad, turnpike, flume, or canal, shall be con- 
demned at one place for a depot or station. (1852, c. 92; R. C., c. 61, ss. 27, 28, 
29: 1874-5, c.\83: Code, ss:°1707,.1708;, 1709: Reviis72597 --1907c.739 2G. S., 
S) 1735.) 

Cross Reference—As to power of rail- 
road companies to condemn more than 
two acres, see § 40-4. 

If the charter prescribes no maximum 
or minimum width of the right-of-way, 
then subsection (a) of this section applies, 
and the law presumes the width therein 
specified subject to the right of the owner 
to recover compensation by compliance 
with § 1-51. Griffith v. Southern R.R., 191 
N.C. 84, 181 S.E. 413 (1926). 
Company May Use Entire Right-of- 

Way.—aA railroad company may occupy 
its right-of-way to its full extent whenever 
the proper management and_ business 
necessities of the road, in its own judg- 

ment, may require it, though the owner of 
the land can use and occupy a part of the 
right-of-way not used by the railroad in a 

manner not inconsistent with its full en- 
joyment of the easement. Atlantic Coast 
Line R.R. v. Bunting, 168 N.C. 579, 84 
S.E. 1009 (1915); Tighe v. Seaboard Air 
Line R.R., 176 N.C. 239, 97 S.E. 164 (1918). 
A right-of-way of specified width must 

be located and constructed in order to be 
exclusive. Goldsboro Lumber Co.  v. 
Hines Bros. Lumber Co., 126 N.C. 254, 35 
S.E. 458 (1900). 

Easement over Portion Not Occupied. 
—lIt is universally held in this jurisdiction 
that a railroad corporation acquires by 
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condemnation an easement over that por- 

tion of its right-of-way not actually oc- 

cupied by its roadbed, tracks, drains and 

side ditches. Griffith v. Southerland Ry., 

191 N.C. 84, 131 S.E. 413 (1926). 

Owner’s Right to Use.—To the extent 

that the land covered by the right-of-way 

is not presently required for the purposes 

of the road, the owner may continue to oc- 

cupy and use it in a manner not inconsis- 

tent with the full and proper enjoyment of 

the easement. Raleigh & Augusta Air Line 

R.R. v. Sturgeon, 120 N.C. 225, 26 S.E. 779 

(1897); Goldsboro Lumber Co. v. Hines 

Bros. Lumber Co., 126 N.C. 254, 35 S.E. 

458 (1900); Seaboard Air Tainan bale eae 

Olive, 142 N.C. 257, 55 S.E. 263 (1906); 

Earnhardt v. Southern R.R., 157 NEG. 35s, 

72 S.E. 1062 (1911); Virginia & C.S.R.R. 

v. McLean, 158 N.C. 498, 74 S.E. 461 

(1912); Coit v. Owenby-Wofford Co., 166 

N.C. 136, 81 S.E. 1067 (1914). 

Same—Permitting Others to Use—The 

grant of a right-of-way of a specified width 

does not preclude the grantor from such 

use of his land himself or permitting the 

same to others, which is not in conflict 

therewith. Goldsboro Lumber Co. v. Hines 

eo) Tumber: Co: 126.N.C, .254;.35, 5.5 

458 (1900). 
Crop Raised Must Not Endanger Com- 

pany’s Business.—While land included in 

the right-of-way of a railroad company, not 

necessary for the purposes of the company, 

may be cultivated by the servient owner, 

the crop must not be of such inflammable 

or combustible nature when matured or 

Cy. 40. Eminent Domain—PuBLIC WorkKS § 40-31 

maturing, as to endanger the safety of the 

company’s passengers or cause injury to 

adjoining lands in case of ignition of such 

crops by sparks from the company’s en- 

gines, for, in such case, the company would 

have the right to enter and remove such 

crops. Raleigh & Augusta Air Line R.R. 

y. Sturgeon, 120 N.C. 225, 26 Sot 79. 

(1897). 
Duty of Company to Clear Right-of- 

Way.—A railroad company is not negli- 

gent in failing to cut down bushes or 

weeds on the right-of-way beyond the por- 

tion over which it is exercising actual con- 

trol for corporate purposes; but is required 

to keep the right-of-way clear of such 

growth to the outside of the side ditches 

on either side of the track. Ward v. Wil- 

mington & W.R.R., 109 N:C. 358, 13. S.E. 

926 (1891). 
Same—Negligence. — Where a railroad 

company permitted dry grass or leaves or 

other combustible rubbish to remain near 

its track, and the same took fire from 

sparks emitted from one of its locomotives 

which had no spark arrester, and the fire 

was thereby communicated to the plain- 

tif’s adjoining land, destroying timber, 

etc., it was held that the injury resulted 

from the negligence of the defendant com- 

pany. Aycock v. Raleigh & Augusta Air 

Line R.R., 89 N.C. 321 (1883). 

Cited in Dowling v. Southern Ry., 194 

N.C. 488, 140 S.E. 213 (1927); Carolina 

& N.W. Ry. v. Piedmont Wagon & Mfg. 

Co., 229 N.C. 695, 51 S.E.2d 301 (1949). 

ARTICLE 3. 

Public Works Eminent Domain Law. 

40-30. Title of article. — This article may be referred to as the “Pub- 

lic Works Eminent Domain Law.” (1935, c. 470, s. 1.) 

Cross Reference——As to condemnation 

of land for restoration of Tryon’s Palace, 

see note to § 121-8. 

Editor’s Note. — For act authorizing 

North Carolina Cape Hatteras Seashore 

Commission, created by Public Laws 1939, 

¢. 257, to condemn land according to the 

procedure contained in this article, see 

Public Laws 1941, c. 100. 

Cited in Penn v. Carolina Va. Coastal 

Corp., 231 N.C. 481, 57 S.E.2d 817 (1950); 

In re Housing Authority, 235 N.C. 463, 

70 S.E.2d 500 (1952). 

§ 40-31. Finding and declaration of necessity. — (a) It is hereby de- 

clared that widespread unemployment exists throughout the State, making it im- 

possible for many people in the State to support themselves and their families ; 

that these conditions create a public emergency and constitute a menace to the 

health, safety, morals and welfare of the people of the State; that it is essential 

that public works projects, financed in whole or in part by the United States of 

America or by the State, be commenced as soon as possible in order to reduce and 

relieve this unemployment and prevent irreparable injury to the people of the 

State; that to this end, it is necessary to provide a method for the expeditious 

acquisition of any lands necessary for such public works projects; that such pub- 
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lic works projects are hereby declared to be in furtherance of the public welfare 
and to be public uses and purposes for which public money may be spent and 
private property acquired; and the necessity in the public interest for the pro- 
vision hereinafter enacted is hereby declared as a matter of legislative determina- 
tion. 

(b) Without limitations upon the generality of the foregoing subsection here- 
of, it is hereby declared that insanitary or unsafe dwelling accommodations exist 
in various areas of the State and that consequently many persons of low income 
are forced to reside therein; that these conditions cause an increase in and spread 
of disease and crime, constitute a menace to the health, safety, morals and wel- 
fare of the citizens of the State, impair economic values and are not being, and 
cannot within a reasonable time be corrected by the investment of private capital 
available for profit-making enterprises; that the clearance, replanning and re- 
construction of the areas in which insanitary or unsafe conditions exist and the 
provision of safe and sanitary dwelling accommodations for persons of low in- 
come are public uses and purposes for which private property may be acquired. 
(1935, c. 470, s. 2.) 

Cited in In re Housing Authority, 233 

N.C. 649, 65 S.H.2d 761 (1951). 

§ 40-32. Definitions.—The following terms whenever used or referred to 
in this article shall have the following respective meanings unless a different mean- 
ing clearly appears from the context: 

(1) “Authorized corporation” shall mean any corporation or association en- 
gaged or about to engage in any public works project, as herein defined, 
for a public use: Provided, that the construction of said public works 
project and its conduct thereafter by the corporation or association shall 
be subject to regulation or supervision by a federal agency, as herein 
defined, or a State public body, as herein defined, whether by virtue 
of an agreement, provision of law, or otherwise. 

(2) “Court” shall mean the court in which jurisdiction over proceedings here- 
under is vested by the provisions of § 40-33. 

(3) “Federal agency” shall mean the United States of America, the federal 
emergency administration of public works, or any other agency or in- 
strumentality, corporate or otherwise, of the United States of America. 

(4) “Petitioner” shall mean the one by. whom proceedings for the acquisition 
of real property, as herein defined, are instituted hereunder pursuant to 

- the provisions of § 40-33. 
(5) “Public works project” shall mean any work or undertaking which is 

financed in whole or in part by a federal agency, as herein defined, or 
by a State public body, as herein defined. 

(6) “Real property” or “property” or “land” shall include all lands, includ- 
ing improvements and fixtures thereon, lands under water, all ease- 
ments and hereditaments, corporeal or incorporeal, and every estate, in- 
terest and right, legal or equitable, in lands or water, and all rights, 
interests, privileges, easements, encumbrances, and franchises relating 
to the same, including terms for years and liens by way of judgment, 
mortgage or otherwise. 

(7) “State public body” shall mean this State or any county, city, town, 
municipal corporation, authority, or any other subdivision, agency, or 
instrumentality, corporate or otherwise, thereof. (1935, c. 470, s. 3.) 

Cited in In re Housing Authority, 233 
N.C. 649, 65 S.E.2d 761 (1951). 

§ 40-33. Institution of proceedings; venue; immediate hearing; en- 
try upon land by petitioner.—Any federal agency, State public body or au- 
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thorized corporation may institute proceedings hereunder for the acquisition of any 

real property necessary for any public works project. 

Such proceedings may be instituted in the superior court in any county in which 

any part of the real property or of the proposed public works project is situate. 

The clerk of the superior court shall cause said proceedings to be heard and deter- 

mined without delay. All condemnation proceedings shall be preferred cases, and 

shall be entitled to precedence over all other civil cases. 

The petitioner may enter upon the land proposed to be acquired for the pur- 

pose of making a survey and of posting any notice thereon which is required by 

this article: Provided, that such survey and posting of notice shall be done in 

stich manner as will cause the least possible inconvenience to the owners of the 

real property. (1935, c. 470, s. 4; 1947, c. 781.) 

§ 40-34. Filing and form of petition. — A proceeding may be instituted 

hereunder by the filing of a petition which shall be sufficient if it sets forth: 

(1) The name of the petitioner. 

(2) A description of the property, sufficient for the identification thereof, to 

which there may be attached a plat or map thereof. 

(3) A statement that the acquisition of such property by the petitioner is nec- 

essary for a public works project and a brief general description of said 

public works project. 
(4) A statement that the proceedings are being instituted under this article. 

(5) A suitable prayer for relief. (1935, c. 470, s. 5.) 

§ 40-35. Inclusion of several parcels. — Any number of parcels of land, 

whether owned by the same or different persons and whether contiguous or not, 

may be included and condemned in one proceeding: Provided, such parcels are 

to be used for a single public works project. (1935, c. 470, s. 6.) 

§ 40-36. Notice of proceedings. — Notice of such proceedings shall be 

given by one publication in a newspaper having a general circulation in each county 

in which any part of the property sought to be condemned is located. Such pub- 

lication shall be at least twenty days and not more than thirty days prior to the 

date set for the hearing of the validity of the proceedings. Such notice shall be in 

substantially the following form (the blanks being appropriately filled) : 

TO WHOM IT MAY CONCERN: 

Notice is hereby given that ..........-+++-- (here insert name of petitioner) 

has filed a petition in the above court under the Public Works Eminent Domain 

Law to acquire by condemnation for ........-+....+- (here give brief general 

description of the public works project for which the land is sought to be ac- 

quired) the following described land: 

(Here describe the land sufficiently for the identification thereof. Such descrip- 

tion may be by use of a plat or map.) 

Notice is further given that on .........--+++-: (here insert date of hearing, 

which must be at least twenty days and not more than thirty days after the date 

of publication) there will be a hearing in this court, at the opening thereof, for 

(1) Determining the validity of said proceedings and the right of the peti- 

tioner, if it so elects, to take title to and possession of such property 

prior to final judgment, as authorized by § 40-45, of the Public Works 

Eminent Domain Law, and any persons having any interest in or lien 

upon the above described property shall be deemed to have waived 

their rights thereafter to object to the court's decision with respect to 

such issues, unless prior to said date they shall have filed in writing 

with the clerk of said court their objections thereto ; 

(2) The appointment of a special master to determine the compensation to be 

awarded for such property and the persons entitled thereto ; 
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(3) The fixing of the date and place at which said special master shall hear 
and determine the compensation to be paid for such property and the 
person entitled thereto. 

Notice is further given that all claims or demands for compensation because of 
‘the taking and condemnation of such property must be filed with the above court 
beforeae Me raent. (here insert date fifteen days after the date above specified 
for the court hearing), or the same shall be deemed waived. 

PALE Ee Seats hase ae Cay Ofwernts..st2c 0's sefAs LD Sea tes Wage ockeate 
oer eee eee eee eee ee eree 

Clerk of said Court. 
Notice of such proceedings shall also be given 

(1) By posting a copy of the above notice in conspicuous places on the real 
property sought to be condemned, 

(2) By filing a copy thereof in the office of the clerk of the court in which 
such proceedings are pending, and 

(3) By filing a copy thereof in the proper office or offices for the filing of lis 
pendens in each county in which any part of the real property is sit- 
uated. . 

Such publication, posting and filing shall constitute a legal and sufficient notice 
to all persons having any interest in or lien upon the property described in said 
notice. The filing of such notice in the aforesaid county office shall also be a 
constructive notice of the proceeding to any person who subsequently acquires 
any interest in or lien upon said property, and the petitioner shall take all prop- 
erty condemned under this article free of the claims of any such person. (1935, 
c. 470, s. 7.) 

Cited in In re Housing Authority, 233 
N.C. 649, 65 S.E.2d 761 (1951). 

§ 40-37. Determination of issues raised by objections; waiver by 
failure to file; final judgment; guardian ad litem.—All persons who have 
not filed written objections with the court prior to the time of the hearing specified 
in the notice prescribed by § 40-36 shall be deemed to have waived the right to file 
objections as to the sufficiency and validity of the petition, the proceedings and 
the relief sought thereby, and as to the right of the petitioner to take title and 
possession prior to final judgment, as authorized by § 40-45. 

The court, at the time specified in said. notice, after hearing and determining 
all issues of fact and law raised by the objections which have been filed, if any 
there be, shall enter a final judgment with respect to such issues, and thereafter 
“there shall remain for determination only the amount of the compensation to be 
paid and the persons entitled thereto. 

If any infant or other person under a legal disability shall not have appeared 
inthe proceedings by his duly authorized legal representative, the court shall ap- 
point a guardian ad litem to represent such person’s interest in the proceedings 
: before the special master. (1935, c. 470, s. 8.) 

Discretion of Commissioners.—In deter- eminent domain is delegated. Housing 
‘mining what property is necessary for a Authority v. Wooten, 257 N.C. 358, 126 
- public housing site, a broad discretion is §.E.2d 101 (1962). 
‘vested “by statute in housing authority Cited in In re Housing Authority, 235 
«commissioners, to whom the power of N.C. 463, 70 S.E.2d 500 (1952). 

§ 40-38. Appointment of special master. — The court, at the time of 
said hearing, shall appoint a special master to fix the amount of damages and 
compensation for the taking and condemnation of the property described in the 
petition and the persons entitled thereto, and to report thereon to the court. The 
special master shall be a disinterested person not related to anyone having an 
interest in or lien upon the property sought to be condemned. The compensation 

of said special master shall not exceed fifteen ($15.00) dollars per day plus travel 
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and subsistence expenses. The special master immediately after his appointment 

shall subscribe to an oath that to the best of his ability he will truly find and re- 

turn the compensation for the taking and condemnation of the property and the 

persons entitled thereto. (1935, c. 470, s. 9.) 

§ 40-39. Notice of hearing by special master. — Immediately after his 

appointment and taking of oath, the special master shall cause notice to be sent 

by registered mail to all persons who have appeared in the proceedings or to 

their attorneys of record and to all others having any interest in or lien upon the 

property sought to be condemned, as shown by the record of the proper county 

office or offices for the recording of documents pertaining to such real estate, and 

to all guardians ad litem appointed pursuant to the provision of § 40-37, such 

notice to be addressed to such persons at their respective last known addresses. 

Such notice shall be substantially in the following form (with the blanks ap- 

propriately filled) : 

POPU LL HP o ech sip o's’ COURT FOR THE iain a ste: OVP tides te ° 

TO WHOM IT MAY CONCERN: 

Notice is hereby given that ........-+-- (here insert name of petitioner) has 

filed a petition in the above court under the Public Works Eminent Domain Law 

to acquire by condemnation for ........+.-+ (here give brief general description 

of the public works project for which the land is sought to be acquired), the fol- 

lowing described land: 

(Here describe the land sufficiently for the identification thereof. Such descrip- 

tion may be by use of a plat or map. ) 

fied in § 40-36 hereof), and shall be deemed waived unless so filed, and that on 

ee ee ia a hearing will be held by the special master at .......+++-005 

Late eran a eo day Ole, gant sam ate ans PA sree dicate sete ae ee 

Special master appointed by said Court. 

The special master shall also cause a copy of said notice to be posted in con- 

spicuous places on the property sought to be condemned. 

After such notice by mailing and posting, the special master, on the date for 

hearing specified in the aforesaid notice, shall proceed immediately to hear and 

determine the question of just compensation for the taking and condemnation of 

the property and the persons entitled to such compensation. To this end, the 

special master may issue subpoenas, administer oaths to witnesses, and receive 

evidence and cause same to be recorded. (1935, c. 470, s. 10.) 

§ 40-40. Evidence admissible; increase in value; improvements.— 

For the purpose of determining the value of the land sought to be condemned and 

fixing just compensation therefor, the following evidence (in addition to other 

evidence which is relevant, material and competent) shall be relevant, material and 

competent and shall be admitted and considered by the special master : 

(1) Evidence that a building or improvement is unsafe or insanitary or a pub- 

lic nuisance, or is in a state of disrepair, and of the cost to correct any 

such condition, notwithstanding that no action has been taken by local 

authorities to remedy any such condition. 
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(2) Evidence that any State public body, charged with the duty of abating or 
requiring the correction of nuisances or like conditions or demolishing 
unsafe or insanitary structures, issued an order directing the abate- 
ment or correction of any conditions existing with respect to said 
building or improvement or the demolition of said building or improve- 
ment, and of the cost which compliance with any such order would en- 
tail. 

(3) Evidence of the last assessed valuation of the property for purposes of 
taxation and of any affidavits or tax returns made by the owner in con- 
nection with such assessment which state the value of such property 
and of any income tax returns of the owner showing sums deducted 
on account of obsolescence or depreciation of such property. 

(4) Evidence that such buildings and improvements are being used for illegal 
purposes or are being so overcrowded as to be dangerous or injurious 
to the health, safety, morals or welfare of the occupants thereof and the 
extent to which the rentals therefrom are enhanced by reason of such 
use. 

(5) Evidence of the price and other terms upon any sale or the rent reserved 
and other terms of any lease or tenancy relating to such property or to 
any similar property in the vicinity when the sale or leasing occurred 
or the tenancy existed within a reasonable time of the hearing. 

The award of compensation shall not be increased by reason of any increase 
in the value of the property resulting from the public works project to be placed 
thereon. 

No allowance shall be made for improvements begun on property after the pub- 
lication of the notice specified in § 40-36, except upon good cause being shown. 
(1935, c. 470, s. 11.) 

§ 40-41. Report of special master.—The report of the special master 
must be filed with the clerk of the court in which said proceeding is pending with- 
in thirty days after the date of the taking of the oath, unless further time is granted 
by the court. The court shall grant additional time for the filing of the report only 
on a showing that the report cannot, with all due diligence, be prepared within the 
time fixed. (1935, c. 470, s. 12.) 

§ 40-42. Notice of report.—Upon the filing of such report by the special 
master, the court, without delay, shall fix a date for the hearing of any objections 
filed thereto. Notice that said report has been filed, that all objections thereto 
must be filed with the court within ten days after the date of the mailing of such 
notice and that the court has fixed a certain date (which shall be stated therein) 
for the hearing of such objections, shall be given by sending a copy of such notice 
by registered mail to all persons who have appeared in the proceeding or their 
attorneys of record at their last known addresses. Upon the expiration of ten 
days after the mailing of such notice, all objections to the report shall be deemed 
waived by all persons who have not filed written objections with the court. (1935, 
c. 470, s. 13.) 

§ 40-43. Hearing of objections by clerk of superior court.—lIf no ob- 
jections are filed to the special master’s report, the clerk of the superior court 
(but only on motion of the petitioner unless title to the property has vested in 
the petitioner) shall enter a final judgment fixing the compensation to be paid 
for the property and the persons entitled to such compensation. If any ob- 
jections are filed to the special master’s report, the clerk of the superior court 
on the date specified in the aforesaid order shall hear and determine such ques- 
tions of law and fact as are raised by such exceptions and may approve, disap- 
prove or modify the special master’s findings or may reject the special master’s 
teport in toto. In the event the special master’s report is rejected in toto, the 
clerk of the superior court shall at once appoint another special master in the 
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same manner that the first special master was appointed, and such special master 
shall have the same powers and duties as the special master first appointed, except 
that notice of the time for filing claims and of the hearing of the special mas- 
ter may be given by registered mail to all persons who have appeared in the 
proceedings or their attorneys of record at their last known addresses, and no 
other notice shall be necessary. If the clerk of the superior court shall approve 
the special master’s report, with or without modification, the clerk of the superior 
court (but only on motion of the petitioner unless title to the property has pre- 
viously vested in the petitioner) shall enter a final judgment, fixing the compensa- 
tion to be paid for such property and the persons entitled to such compensation. 

If title to said property has not previously been vested in the petitioner, the 
title and right to possession of said property shall vest in the petitioner im- 
mediately upon the entry of such final judgment and upon the deposit in court 
by the petitioner of the amount of the judgment fixed by the clerk of the superior 
court as the compensation for such property. Upon the entry of such judgment 
and the vesting of title aforesaid, the clerk of the superior court shall designate 
the day (not exceeding thirty days thereafter, except upon good cause shown) 
on which the parties in possession of said property shall be required to surrender 
possession to the petitioner. (1935, c. 470, s. 14; 1947, c. 781.) 

§ 40-44. Certified copy of judgment. — Upon the rendition of the final 
judgment vesting title in the petitioner, the clerk of the court shall make and 
certify, under the seal of the court, a copy or copies of such judgment, which shall 
be filed or recorded in the proper county office or offices for the recording of docu- 
ments pertaining to the real property described therein, and such filing or re- 
cording shall constitute notice to all persons of the contents thereof. A copy of 
the judgment certified by the clerk of the court as aforesaid shall be competent 
and admissible evidence in any proceedings at law or in equity. (1935, c. 470, 
6.015.) 

§ 40-45. Declaration of taking; property deemed condemned; fixing 
day for surrender of property; security for compensation and payment 
of award.—At any time at or after the filing of the petition referred to in § 
40-34, and before the entry of final judgment, the petitioner may file with the clerk 
of the court.a declaration of taking signed by the duly authorized officer or agent 
of the petitioner declaring that all or any part of the property described in said 
petition is to be taken for the use of the petitioner. 

Said declaration of taking shall be sufficient if it sets forth: 

(1) A description of the property, sufficient for the identification thereof, to 
which there may be attached a plat or map thereof ; 

(2) A statement of the estate or interest in said property being taken ; and 
(3) A statement of the sum of money estimated by the petitioner to be just 

compensation for the property taken. 

Upon the filing of said declaration of taking and the deposit in court, to the use 
of the persons entitled thereto, of the amount of the estimated compensation stated 
in said declaration title to the property specified in said declaration shall vest in 
the petitioner and said property shall be deemed to be condemned and taken for 
the use of the petitioner, and the right to just compensation for the same shall vest 
in the persons entitled thereto. Upon the filing of the declaration of taking, the 
court shall designate a day (not exceeding thirty days after such filing, except up- 
on good cause shown) on which the parties in possession shall be required to sur- 
render possession to the petitioner. In the event that the petitioner is an au- 
thorized corporation, the court, prior to directing surrender of possession to the 
petitioner, shall require such security to be given, in addition to the amount de- 
posited in court, as will reasonably assure the payment of any amount ultimately 
determined as the compensation to be paid. 

The ultimate amount of compensation shall be fixed in the manner heretofore 

401 



§ 40-46 Cu. 40. Eminent Domarn—Pusiic Works § 40-50 

specified. If the amount so fixed shall exceed the amount so deposited in court 

by the petitioner, the court shall enter judgment against the petitioner in the 

amount of such deficiency, together with interest at the rate of six per centum per 

annum on such deficiency from the date of the vesting of title to the date of the 

entry of the final judgment (subject, however, to abatement for use, income, rents 

or profits derived from such property by the owner thereof subsequent to the 

vesting of title in the petitioner) and the court shall order the petitioner to de- 

posit the amount of such deficiency in court. (1935, c. 470, s. 16.) 

§ 40-46. Right to dismiss petition.—At any time prior to the vesting of 

title to the property in the petitioner, the petitioner may withdraw or dismiss its 

petition with respect to any or all of the property therein described. G9OSoac: 

470, s. 17.) 

§ 40-47. Divesting title of owner. — Upon vesting of title to any prop- 

erty in the petitioner, all the right, title and interest of all persons having any in- 

terest therein or lien thereupon shall be divested immediately, and such persons 

thereafter shall be entitled only to receive compensations for such property. (1935, 

c. 470, s. 18.) 

§ 40-48. Payment of award into court and disbursement thereof.— 

The payment into court by the petitioner of the amount of any award or the 

deposit into court by the petitioner of the amount of any award or the deposit in 

court of the amount estimated by the petitioner to be the just compensation for 

the property taken or condemned shall be deemed to be a payment or deposit of 

money for the use of the persons entitled thereto. Such payment or deposit shall 

constitute a payment to the persons entitled thereto to the extent of the moneys 

so paid or deposited into court. 

Any such payment shall be as valid and effectual in all respects as if it were 

made by the petitioner directly to the person entitled thereto or, in the case of a 

person under legal disability, to his guardian, whether or not (i) such person 

or his whereabouts is known or unknown, (ii) such person is under a legal dis- 

ability, or (iii) there are adverse or conflicting claims to such awards. 

The money paid into court shall be secured in such manner as may be directed 

by the court and shall be paid out by the special master to the persons found to 

be entitled thereto by the final judgment of the court. (1935, c. 470, s. 19.) 

§ 40-49. Recovery of award.—lIf an award shall be paid to a person 

not entitled thereto, the sole recourse of the person to whom it should have been 

paid shall be against the person to whom it shall have been paid. In such event 

the person entitled to the award may sue for and recover the same, with the law- 

ful interest and costs of suit, as such money had and received to his use by the 

person to whom the same shall have been paid. (1935, c. 470, s. 20.) 

§ 40-50. Appeal.—Any time within thirty days from the filing of any inter- 

locutory or final order or judgment by the court, any person or persons of record 

in the proceedings, who shall have filed exceptions at any stage of the proceed- 

ings within the time and in the manner specified, may appeal therefrom, but only 

with respect to those questions or issues which were raised by such exceptions. 

The taking of an appeal shall not operate to stay the proceedings under this 

article except when the person or persons appealing shall have obtained a stay 

of the execution of the judgment or order appealed from, in which event the 

proceedings shall be stayed only with respect to the person or persons appeal- 

ing and their respective interests in the proceedings. Upon the taking of an ap- 

peal the proceedings shall be deemed severed as to the person or persons appeal- 

ing and their respective interests in the proceedings. 

Any interlocutory or final order or judgment shall be final and conclusive upon 

all persons affected thereby who have not appealed within the time herein pre- 

scribed. 
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Any petitioner, other than an authorized corporation, may appeal without giv- 
ing bond; but any other person or persons appealing shall give bond, with good 
and sufficient surety, to be approved by the court, conditioned to pay all costs 
taxed against appellant on such appeal. (1935, c. 470, s. 21.) 

§ 40-51. Costs.—lIf the petitioner, prior to the making of the award, shall 
have tendered to an interested person for his property or deposited in court for 
such property an amount which such interested person refused to accept or agree 

to as just compensation, all costs shall be assessed against such person in the event 

that the aforesaid amount tendered or deposited is equal to or in excess of the 
award fixed or confirmed by the court with respect to such parcel. (1935, c. 470, 
Seas) 

§ 40-52. Powers conferred are supplemental. — The powers conferred 
by this article shall be in addition and supplemental to and not in substitution for 
the power conferred by any other law. The power of eminent domain may be 
exercised hereunder, notwithstanding that any other law may provide for the 
exercise of said power for like purposes and without regard to the requirements, 
restrictions or procedural provisions contained in any other law. 

Procedure hereunder, which is not prescribed herein, shall be that which is 
otherwise prescribed by the law of the State. (1935, c. 470, s. 23.) 

40-53. Necessity for certificate of public convenience and neces- 
sity from Utilities Commission. — Notwithstanding any finding of public con- 
venience and necessity, either in general or specific, by the terms of this article, 
the right of eminent domain shall not be exercised unless and until a certificate of 
public convenience and necessity for such project has been issued by the Utilities 
Commission of North Carolina, and the proceedings leading up to the issuing of 

such certificate of public convenience and necessity, and the right to appeal there- 
from shall be as now provided by law and said rights are hereby expressly re- 
served to all interested parties in said proceedings. In addition to the powers now 
granted by law to the Utilities Commission of North Carolina, the said Utilities 
Commission is hereby vested with full power and authority to investigate and 
examine all projects set up or attempted to be set up under the provisions of 

this article and determine the question of the public convenience and necessity 
for said project. (1935, c. 470, s. 25.) 

In General—In construing this section, 
Justice Denny, in the case of In re Hous- 
ing Authority, 233 N.C. 649, 65 S.E.2d 761 
(1951), says: “We think the finding of pub- 
lic convenience and necessity, either in 
general or specific terms, as pointed out 
in G.S. 40-53, has reference to any finding 
made ‘either in general or specific’ terms 
by the legislature and set forth in the 
Housing Authorities Law, which findings 
shall not be sufficient to warrant the exer- 
cise of eminent domain in connection with 
any project authorized thereby. But a cer- 
tificate of public convenience and necessity 
for such project must be obtained from the 
Utilities Commission—that is, the public 
need for such a project in a particular com- 
munity must be made to appear and a 
certificate of public convenience and neces- 
sity must be obtained before the petitioner 

may proceed to condemn property for such 

project.” State ex rel. North Carolina Util. 
Comm'n y. Story, 241 N.C. 103, 84 $.E.2d 

386 (1954). 

Acquisition of Land by Wildlife Re- 
sources Commission. — The Wildlife Re- 
sources Commission has been delegated 
the power to acquire land for game farms 
or game refuges in the public interest, un- 
der §§ 113-84 and 143-237 et seq., but the 

public need for such a project in a partic- 
ular locality must first be established by 

a certificate of public convenience and ne- 
cessity from the North Carolina Utilities 
Commission under this section. State v. 
Story, 241 N.C. 103, 84 S.E.2d 386 (1954). 

Determination of Utilities Commission 
Presumed Valid. — The determination by 
the Utilities Commission of an applica- 
tion for a certificate of public convenience 
and necessity is presumed valid and will 
not be disturbed unless it is made to ap- 
pear that it is clearly unreasonable and 
unjust. In re Department of Archives & 
History, 246 N.C. 392, 98 S.E.2d 487 
(1957). 

Cited in In re Housing Authority, 235 
N.C. 463, 70 S.E.2d 500 (1952). 
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Chapter 41. 

Estates. 

Sec. 
Sec. 

41-1. Fee tail converted into fee simple. 
41-2. Survivorship in joint tenancy abol- 

ished; proviso as to partnership. 
41-2.1. Right of survivorship in bank de- 

posits created by written agree- 

ment. 

41-3. Survivorship among trustees. 
41-4 Limitations on failure of issue. 
41-5. Unborn infant may take by deed or 

writing. 
41-6. “Heirs” construed to be “children” 

in certain limitations. 
41-7. Possession transferred to use in 

certain conveyances. 

41-8. Collateral warranties abolished; war- 

ranties by life tenants deemed 
covenants. 

41-9. Spendthrift trusts. 
41-10. Titles quieted. 
41-10.1. Trying title to land where State 

claims interest. 
41-11. Sale, lease or mortgage in case of 

remainders. 
41-11.1. Sale, lease or mortgage of prop 

erty held by a “class,” where 
membership may be increased by 
persons not in esse. 

41-12. Sales or mortgages of contingent 
remainders validated. 

41-13. Freeholders in petition for special 
taxes defined. 

§ 41-1. Fee tail converted into fee simple.—Every person seized of an 

estate in tail shall be deemed to be seized of the same in fee simple. (1784, c. 204, 

s.5:R.C.,c. 43, s. 1; Code, s. 1325; Rev., s. 1578; C. S., s. 1734.) 

I. General Consideration. 
II. Rule in Shelley’s Case. 

III. Application and Illustrative Cases. 

Cross Reference. 

As to fee presumed, though word “heirs” 
omitted, see § 39-1. 

I. GENERAL CONSIDERATION. 

Editor’s Note.——For an account of the 
history and purpose of this section, see 

Walter v. Trollinger, 192 N.C. 744, 135 
S.E. 871 (1926). 

For case law survey on real property, 

see 41 N.C.L. Rev. 500 (1963). 
Estates Tail Converted—The section 

converted by one stroke of the legislative 
pen estates tail into fee simple. Hodges v. 
Lipscomb, 128 N.C. 57, 38 S.E. 281 (1901). 
Form of Acquisition Not Changed.— 

The act of 1784, which subsequently con- 
verted the estate tail into a fee simple, did 
not change the original form of the ac- 
quisition, which still continued to be by 
purchase. Ballard v. Griffin, 4 N.C. 237 

(1815). 
“Heirs of their bodies” is equivalent to 

the words “heirs general.’ Revis v. Mur- 
phy, 172 N.C. 579, 90 S.E. 573 (1916); 
Cohoon v. Upton, 174 N.C.) 88, 93 S.E. 
446 (1917). 

Remainder Dependent upon Estate Tail. 
—The section will bar a remainder de- 
pendent upon an estate tail, in possession 
of tenant in tail, at the time of passing the 
section. Lane v. Davis, 2 N.C. 277 (1796). 

Confirmation of Alienation in Fee.— 
This section converted no estates tail into 
estates in fee, but such whereof there was 
a person seized and possessed, and con- 
firmed only such alienations in fee as had 
been made by tenants in tail in possession 
since the year 1777. Wells v. Newbolt, 1 
N.C. 537 (1802). 

Cited in Williamson v. Cox, 218 N.C. 
177" 10 S.E.2d 662 (1940); “Lackey” v. 
Hamlet City Bd. of Educ., 258 N.C. 460, 
128 S.E.2d 806 (1963). 

II. RULE IN SHELLEY’S CASE. 

Editor’s Note—For a discussion of the 
effect of this section upon the application 
of the rule in Shelley’s case, see 1 N.C.L. 
Rev. 110. See also § 41-6 and note. 

Statement of Rule—A good definition 
of the rule in Shelley’s case, and the most 
general, is as follows: “That when the 
ancestor by any gift or conveyance taketh 
an estate of freehold, and in the same gift 
or conveyance an estate is limited either 
mediately or immediately to his heirs, in 
fee or in tail, the word ‘heirs’ is a word of 
limitation of the estate and not a word of 
purchase.” Nichols v. Gladden, 117 N.C. 
497, 23) S.B. 459° (1895). \Seeralso the 
statement of the rule in Smith v. Proctor, 

139 N.C. 314, 51 S.E. 889, 2 L.R.A. (n.s.) 
172 (1905): 

Force of Rule in North Carolina.—The 
common-law doctrine known as the rule in 
Shelley’s case is in force in this State. 

404 



§ 41-1 Cu. 41 

Nichols v. Gladden, 117 N.C. 497, 23 S.E. 
459 (1895). It has never been abolished 
in North Carolina, and this section does 
not affect that principle of law. Dawson 
v. Quinnerly, 118 N.C. 188, 24 S.E. 483 
(1896); Hammer v. Brantley, 244 N.C. 71, 
92 S.E.2d 424 (1956). 

Nature and Operation of Rule—The 
rule in Shelley’s case is a rule of law and 
not of construction, and, no matter what 
the intention of the grantor or testator 
may have been, if an estate is granted or 
given to one for life and after his death to 
his heirs or “heirs of his body,” and no 
other words are superadded which to a 
certainty show that other persons than the 
heirs general of the first taker are meant, 
the rule applies and the whole estate vests 
in the first taker. Nichols vy. Gladden, 117 
N.C. 497, 23 S.E. 459 (1895). 
Where the conveyance is to the first 

taker for life and then by whatever lan- 
guage employed to his bodily heirs or 
heirs of his body, the rule in Shelley’s case 
applies and the first taker acquires a fee. 

Whitson v. Barnett, 237 N.C. 483, 75 S.E.2d 
391 (1953). 
When a devise is to a named person 

for life with remainder after his death to 
“his heirs’ or “his bodily heirs’ or the 
“heirs of his body,’ nothing else appear- 
ing, the devisee becomes seized of a fee- 
simple estate upon the death of the testator 

subject to any prior life estate created by 
the will. Hammer v. Brantley, 244 N.C. 
71, 92 S.E.2d 424 (1956). 

Limitation within Rule Passes a Fee 
Simple——A limitation coming within the 
rule in Shelley’s case, recognized as exis- 
tent in this State, operates as a rule of 
property, passing when applicable a fee 
simple, both in deeds and wills, regardless 
of a contrary intent on the part of the 
testator or grantor appearing in the in- 
strument. Wallace v. Wallace, 181 N.C. 
158, 106 S.E. 501 (1921). 

When Rule Inapplicable.—See post, this 
note, “III. Application and Illustrative 
Cases.” 

“Heirs” or “Heirs of Body”.—The words 
“heirs” or “heirs of the body” must be 
taken in their technical sense, or carry the 
‘estate to the entire line of heirs to hold as 
inheritors under our canons of descent; 
but should these words be used as only 
designating certain persons, or confining 
the inheritance to a restricted class of heirs, 
the rule does not apply, and the ancestor 
or the first taker acquires only a life estate 
according to the meaning of the express 
words of the instrument. Wallace v. 
Wrallace,.i18i N.C. 158, 106 S.E...501- (1921). 
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III. APPLICATION AND ILLUSTRA- 
TIVE CASES. 

Deed Sufficient Formerly to Convey Fee 
Tail—A deed, which was sufficient under 
the old law to confer a fee tail, is suffi- 
cient under this section, where a contrary 
intent may not be gathered from the in- 
strument construed as a whole, to convey 

an estate in fee simple, but such a deed 
must be distinguished from a conveyance 
in which the words “bodily heirs’ are 
used as  descriptio personarum, which 
merely conveys to them an estate in re- 

mainder and as punrchasers from the 

grantor. Harrington v. Grimes, 163 N.C. 
"6,. 79. S.B7'3027'(1913)<" See Whitfield v. 

Garris, 134 N.C. 24, 45 S.E. 904 (1903); 
Jones v. Ragsdale, 141 N.C. 200, 53 S.E. 
842 (1906); Sessoms v. Sessoms, 144 N.C. 
121, 56 S.E. 687 (1907); Perrett v. Bird, 152 
N-C2.220, 267 +S. 250% (1910) See: also 
Acker v. Pridgon, 158 N.C. 337, 74 S.E. 
335 (1912); Puckett v. Morgan, 158 N.C. 
344, 74 S.E. 15. (1912). 

Conveyance to One and Heirs of the 
Body.—A conveyance of land to A. and 
“her heirs by the body of R. (her hus- 
band) and assigns forever” was a fee tail 
at common law, but under this section it 
is converted into a fee simple absolute, un- 
affected by the fact that there were 
children of the marriage living at the time 
of the execution of the conveyance; and 
in this case, construing the instrument as a 
whole, it evidences the intent of the grant- 
or that it should be so interpreted. Revis 
v. ¢ Murphy, $1720°N.C.%579,. 290°¢S.E.)-573 
(1916); Whitley v. Arenson, 219 N.C. 121, 
12 S.E.2d 906 (1941). 

An estate to H. during his life, with re- 
mainder to the testator’s son “and his 
bodily heirs,” vests a life estate in the land 
in H., with an estate tail in remainder to 
the son, which, under our statute, is con- 
verted into a fee simple. And upon the 
falling in of the life estate, the son can con- 
vey a good fee simple title. Howard v. 
Edwards, 185 N.C. 604, 116 S.E. 1 (1923), 
distinguishing Leathers v. Gray, 101 N.C. 

162, 7 S.E. 657 (1888) and Chamblee v. 
Broughton, 120 N.C. 170, 27 S.E. 111 
(1897). 

Deed to Daughter, “Her Children or 
Heirs”. — Grantors executed a deed to 
their daughter and “her children or heirs.” 
At the time of the execution of the deed 
the daughter had no children. It was held 
that the deed conveyed an estate tail to 
the daughter, which estate is converted in- 
to a fee simple by this section, and the 

daughter had power to dispose of the 
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property by will. Davis v. Brown, 241 NGG: 

116, 84 S.E.2d 334 (1954). 

Conveyance to One and His Children.— 

Where a conveyance is made to A and his 

children, and A has children at the time 

the deed is executed, A and his children 

take as tenants in common, but if A has 

no children at the time the deed is exe- 

cuted, A takes an estate tail which is con- 

verted into a fee by this section. Davis v. 

Brown, 241 N.C. 116, 84 S.E.2d 334 (1954). 

Devise to Go on Devisees’ Deaths to 

Their “Children & So On”’.—Where testa- 

trix stated she “wanted” the land in ques- 

tion to go to her brother and at his death 

to his three sons and his named grandson, 

with further provision that at their deaths 

testatrix “wanted” the land to go to their 

“children & so on,” the brother took a 

life estate with remainder to his children 

and the named grandson in fee under the 

rule in Shelley’s case, since it is appar- 

ent that testatrix used the word “chil- 

dren” in the sense of an indefinite line of 

succession and created an estate tail con- 

verted into a fee by this section. In re 

Will of Wilson, 260 N.C. 482, 133 S.E.2d 

189 (1963). 
Devise to One and Lawful Heirs of His 

Body.—A devise to S. and the lawful heirs 

of his body forever confers an estate in 

fee tail, converted into a fee simple under 

the section. Sessoms v. Sessoms, 144 N.C. 

121, 56 S.E. 687 (1907). See Wool v. 

Fleetwood, 136 N.C. 460, 48 S.E. 785 

(1904). 

If testatrix intended to use the term in 

its strict technical sense, a devise to one 

and his “bodily heirs” would violate the 

rule against perpetuities, or might create 

a fee tail, and in either case a fee simple 

would vest in the first taker. Elledge v. 

Parrish, 224 N.C. 397, 30 S.E.2d 314 

(1944). 
Where Words “Bodily Heirs” Not Used 

in Technical Sense.—lIf it appears by cor- 

rect construction that the words “bodily 

heirs” are not used in the technical sense 

as conveying the estate to the entire line 

of heirs of the first taker, as inheritors un- 

der the canons of descent, but as words 

designating certain persons, the rule in 

Shelley’s case does not apply. Whitson v. 

Barnett, 237 N.C. 483, 75 S.E.2d 391 

(1953). 
Where the conveyance was made “to 

Roy Whitson and bodily heirs, and their 

heirs and assigns,” Roy Whitson being the 

father of four children, it was held that the 

words “bodily heirs’ were intended to 

mean children and not heirs general in the 

technical sense. The words were inter- 
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preted to mean “to Roy Whitson and chil- 

dren, and their heirs and assigns.” Whit- 

son v. Barnett, 237 N.C. 483, 75 S.E.2d 

391 (1953). 
Effect of § 41-6——Where a deed is exe- 

cuted to “M. and the heirs of her body by 

her husband S. begotten, or upon failure 

thereafter her death to the nearest heirs 

of S.,” and at the date of the execution of 

the deed M. has children living, the deed 

conveys a fee tail special to M. which is 

converted to a fee simple by this section, 

defeasible upon her dying without surviv- 

ing children by S., and her children do not 

take as tenants in common with her, § 

41-6, providing that a limitation to the 

heirs of a living person shall be construed 

to be the children of such person, being 

applicable only when there is no precedent 

estate conveyed to the living person, and 

the condition as to the failure of heirs re- 

ferring to the death of M. without surviv- 

ing children and not to the birth of issue, 

there being issue born at the date of the 

execution of the deed, and the ulterior 

limitation is not barred by the birth of 

such issue. Paul v. Paul, 199 N.C. 522, 154 

S.E. 825 (1930), distinguishing Sharpe v. 

Brown, 177 N.C. 294, 98 S.E. 825 (1919). 
See Bank of Pilot Mountain v. Snow, 221 

N.C. 14, 18 S.E.2d 711 (1942). 

A deed to a married woman and her 

heirs by her present husband, with grant- 

ing clause, habendum and warranty to 
“parties of the second part, their heirs and 

assigns,” is held to convey to the married 

woman a fee tail special, which is con- 
verted into a fee simple absolute by this 
section. Whitley v. Arenson, 219 N.C. 121, 

12 S.E.2d 906 (1941). 

A deed to a widow and the heirs of her 

body by her late husband creates an estate 

tail which is converted by this section in- 

to a fee simple absolute in the widow, and 

her children by her deceased husband take 

no interest in the land; § 41-6 is not ap- 

plicable, since it applies only when no pre- 

ceding estate is conveyed to the “ancestor” 

of the “heirs.” Bank of Pilot Mountain 

v. Snow, 221 \NiCi914, 18 .S:E2du711 

(1942). 
A deed to grantor’s wife “and to her 

heirs” by grantor, conveys a fee tail spe- 

cial, converted by this section into a fee 

simple absolute. Pittman v. Stanley, 231 

N.C. 327, 56 S.E.2d 657 (1949). 

A devise to testator’s wife, “to her and 

her heirs by me,” vests in the wife a fee 

tail special, converted by this section into 

a fee simple, and her estate is not affected 

or limited to a life estate with remainder 

in fee to the heirs of testator by subsequent 
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provision in the item that testator’s wife 
should have exclusive and sole use of the 
property and “should she have living heirs 
by me, then all my estate shall be- 
long to her and her heirs in fee simple,” 
in the absence of a reverter or limitation 
over in the event the wife should not have 
children born to her marriage with testa- 
tor. Sharpe v. Isley, 219 N.C. 753, 14 
S.E.2d 814 (1941). 

Life Estate with Limitation over to 
Bodily Heirs—A devise of lands for life, 
followed by a separate paragraph, to the 
“bodily heirs’ of the devisees named after 
their death, creates an estate in fee tail, 
which is enlarged into a fee simple under 
this section. Keziah v. Medlin, 173 N.C. 
237, 91.S.E. 836 (1917). 

Where a husband conveys his lands to 
his wife for life and to her bodily heirs 
begotten by him, the estate conveyed is an 
estate tail special under the rule in 
Shelley’s case, converted into a fee simple 
absolute by this section. Morehead v. 
Montague, 200 N.C. 497, 157 S.E. 793 
(1931). 

Conveyance to Husband and Wife for 
Life Then to Heirs of the Body of Wife. 
—A deed conveyed to husband and wife 
a life estate and expressed grantor’s intent 
to convey only a lifetime right to said 
grantees, with provision that said grantees 
should have and hold said tract of land 
during their natural lives and then to the 
heirs of the body of the feme grantee. It 
was held that the husband took only a life 
estate, and the conveyance being to the 
wife and then to heirs of her body, the 
rule in Shelley’s case applied, and the es- 
tate in fee tail conveyed to the wife was 
converted by this section into a fee sim- 
ple absolute. Edgerton v. Harrison, 230 
N.C. 158, 52 S.E.2d 357 (1949). 

Devise “to Have and to Hold for the 
Heirs of Their Bodies”.—A devise of lands 
to the wife of the testator for life, and at 
her death or remarriage to their two 
children, by name, to have and to hold 
during their natural lives for the heirs of 
their bodies, constitutes an estate tail, 
converted by this section into a fee simple. 
Washburn v. Biggerstaff, 195 N.C. 624, 
143 S.E. 210 (1928). 
When Rule in Shelley’s Case Inappli- 

cable-—The will in question devised cer- 
tain lands to testator’s son for life “and 
then to be divided equally among his male 
heirs, they to share and share alike” and it 
was held that even if it be conceded that 
the words “male heirs” should be construed 
“heirs” under the provisions of this sec- 
tion, the addition of the words “share and 
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share alike” prevents the application of the 
tule in Shelley’s case, and upon the death 
of the son, his sole male heir takes the fee 
in the property by purchase under the will. 
Cheshire v. Drewry, 213 N.C. 450, 197 
S.E. 1 (1938). 
Word “Heirs” Not Used in Technical 

Sense.—The rule in Shelley’s case does not 
apply to a devise to testator’s grandchil- 
dren during the term of their natural lives, 
then “to their bodily heirs, or issue sur- 
viving them,’ with limitation over of the 
share of any grandchild who should die 
without issue to his next of kin, since it is 
apparent that the word “heirs” was not 
used in its technical sense, and the grand- 
children take only a life estate. Williams 
vy. Johnson, 228 N.C. 732, 47 S.H.2d 24 
(1948). 
The use of the word “children” follow- 

ing the life estate does not create a fee 
simple estate or fee tail estate which 
would be converted by this section into a 
fee simple estate where a will devises real 
estate to the three daughters of testator, 

naming them, “during the time of their 
natural lives” and provides that “the share 
of each one of my said daughters shall 
upon her death go to her children and their 
heirs absolutely,” for the word “children” 

is a word of purchase. Moore v. Baker, 
924 N.C. 1383, 29 S.E.2d 452 (1944). 

“Lawful Heirs”.—Where a devise is to 
one for life and then to his “lawful heirs,” 
the word “lawful,” qualifying the word 
“heirs,” does not have the effect of pre- 
venting the latter word from operating as 
one of limitation and of restricting the 
meaning of the words “lawful heirs” to 
that of “children,” who will take not by 
descent from their parent, but by purchase 
from the devisor. Wool v. Fleetwood, 136 
N.C. 460, 48 S.E. 785 (1904). 

“Heirs, if Any”’.—A conveyance to one 
for “his lifetime, and at his death to his 
heirs, if any,” invokes the application of 
the rule in Shelley’s case and vests a fee in 
the first taker. The use of the phrase “if 
any” does not prevent the application of 
the rule, since there is no limitation over. 
Glover v. Glover, 224 N.C. 152, 29 S.E.2d 
350 (1944). 

“Heirs or Heiresses’—A devise to P, 
“during her natural life, and after her 
death to the begotten heirs or heiresses of 
her body,” vested in P an absolute estate 
in fee simple. Leathers v. Gray, 101 N.C. 
162, 7 S.E. 657 (1888). 

Devise “for Life Only’—A devise of 
lands to the testator’s named children “for 
life only and then to their body heirs,” 
falls within the rule in Shelley’s case, not- 
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withstanding the use of the words “for 
life only,” and carries to the remainderman 
a fee tail under the old law, converted by 
our statute into a fee simple title. Mer- 
chants Nat’l Bank v. Dortch, 186 N.C. 510, 
120 S.E. 60 (1923), citing Harrington v. 
Grimes, 163 N.C. 76, 79 S.E. 301 (1913). 
When Conveyance Is of Defeasible Fee. 

—The interpretation that a deed for life 
and then to “the surviving heirs of her 
body” conveys the fee simple title, under 
this section, does not apply when the 
grantor uses the additional words, “but 
should she die without leaving such heir 
or heirs, then the same is to revert back to 

her nearest of kin according to law,” for 
then the intent is manifest that the convey- 
ance is of a defeasible fee depending upon 
whether the first taker died without leav- 
ing children surviving her. Smith v. Parke, 
176 N.C. 406, 97 S.E. 209 (1918). 
A devise to testator’s daughter and her 

bodily heirs, and if she dies without bodily 
heirs, then in trust for the heirs of testa- 
tor’s sisters, is held to create a fee simple 
estate in the daughter, defeasible upon her 
dying without children or issue, it being 
apparent that the words “bodily heirs” 
used in the devise meant children or issue, 
as otherwise the limitation over to the 
heirs of testator’s sisters would be mean- 
ingless. Murdock v. Deal, 208 N.C. 754, 
182 S.E. 466 (1935). 
Where land is devised to a person for 

life at her death to vest in the children of 
the testator during their natural lives and 
at their death to vest in their lawful heirs, 
and should they leave no lawful heirs, then 
to the testator’s lawful heirs, such children 
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take a fee simple absolute on the death of 
the life tenant. Wool v. Fleetwood, 136 

N.C. 460, 48 S.E. 785 (1904). 
Where a testator devises realty to a 

grandson, and in the event of the death of 
the grandson without children, then the 
realty to descend to other grandchildren, 
such devise vests a fee simple estate in 
the first devisee, defeasible only on condi- 
tion that he die without leaving heirs of 
his body. Whitefield v. Garris, 134 N.C. 24, 
45 S.E. 904 (1903). 
When Such Estate Becomes Absolute. 

—A conveyance to a granddaughter and 
the heirs of her own body passed an es- 
tate in fee tail, which by this section was 
converted into a fee simple, defeasible 
under the terms of the deed if no child 
was born to her, but which became absolute 
upon the birth of a child. Sharpe v. 
Brown, 177 N.C. 294, 98 S.E. 825 (1919). 
See Paul v. Paul, 199 N.C. 522, 154 S.E. 
825 (1930). 
An estate in remainder to the testator’s 

son “and to his children or issue, but in 
case he should die childless and without 
issue, then ... to my heirs in equal de- 
gree in fee simple,” there being no child 
or children of the son until long after the 
testator’s death, was held to create an 
estate tail at common law, which was con- 

verted into a fee simple by this section, de- 
feasible upon the testator’s son dying with- 
out issue, and as there was an ultimate 
limitation over to persons coming within 
its terms, the testator’s son and his child 
or issue could not convey a fee simple 
title. Ziegler v. Love, 185 N.C. 40, 115 
S.E. 887 (1923). 

§ 41-2. Survivorship in joint tenancy abolished; proviso as to part- 

nership.—In all estates, real or personal, held in joint tenancy, the part or share 

of any tenant dying shall not descend or go to the surviving tenant, but shall de- 

scend or be vested in the heirs, executors, or administrators, respectively, of the 

tenant so dying, in the same manner as estates held by tenancy in common: Pro- 

vided, that estates held in joint tenancy for the purpose of carrying on and promot- 

ing trade and commerce, or any useful work or manufacture, established and pur- 

sued with a view of profit to the parties therein concerned, are vested in the 

surviving partner, in order to enable him to settle and adjust the partnership 

business, or pay off the debts which may have been contracted in pursuit of the 

joint business; but as soon as the same is effected, the survivor shall account with, 

and pay, and deliver to the heirs, executors and administrators respectively of 

such deceased partner all such part, share, and sums of money as he may be en- 

titled to by virtue of the original agreement, if any, or according to his share or 

part in the joint concern, in the same manner as partnership stock is usually 

settled between joint merchants and the representatives of their deceased partners. 

(1784, c. 204, s. 6; R. C., c. 43, s. 2;'Code, s. 13265 Rev., s. 1579; C. S., s. 1735; 

1945, c. 635.) 
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§ 41-2 

I. General Consideration. 
II. Estates of Husband and Wife. 

III. Joint Tenancy in Partnership Prop- 
erty. 

Cross References. 

As to executors, administrators, or col- 
lectors holding in joint tenancy, see § 
28-184. As to survivorship among trust- 
ees given power of sale, see § 45-8. 

I. GENERAL CONSIDERATION. 

Survivorship Only Abolished as Inci- 
dent of Joint Tenancy. — This section 
abolished survivorship only where it fol- 
lows as a legal incident to an existing 
joint tenancy. Vettori v. Fay, 262 N.C. 
481, 137 S.E.2d 810 (1964). 

Meaning of “Estate’.—‘Estate” is de- 
rived from status, and in its most general 
sense means position or standing in respect 
to the things and concerns of this world. 

In this sense it includes choses in action. 
Pippin v. Ellison, 34 N.C. 61 (1851); 
Webb v. Bowler, 50 N.C. 362 (1858); 
Hurdle v. Outlaw, 55 N.C. 75 (1854). But 
it is also used in a much more restricted 
sense, and is then put in opposition to a 
chose in action, or mere right, to signify 
something which one has in possession, or 
a vested remainder, or reversion without 
dispute or adverse possession. Taylor v. 
Dawson, 56 N.C. 87 (1856). The word 
“estate” was used in this later sense by the 
Rev. Stat., ch. 43, § 2 [now this section]. 
Bond v. Hilton, 51 N.C. 180 (1858). 

Section Applies Only to Estates of In- 
heritance—The act of 1784, converting 
joint tenancies into estates in common, 

applies only to estates of inheritance. 
Blair v. Osborne, 84 N.C. 417 ‘(1881); 
Powell v. Morisey, 84 N.C. 421 (1881). 

If the purpose had been to include all 
estates in joint tenancy, that purpose 
would have been better served by abolish- 
ing the “jus accrescendi” in a few direct 
words to that effect, instead of resorting 
to words applicable only to estates of in- 
heritance held in joint tenancy in real 
estate, and absolute estates held in joint 

tenancy in personalty. Powell v. Allen, 
75 N.C. 450 (1876). 

Joint Estates for Life and Estates by 
Entirety: Not Affected.—Joint tenancies 
are not abolished by the section. It abol- 
ishes the right of survivorship in joint 
tenancies in fee, but does not affect joint 
estates for life or estates by entirety. 
Vass v. Freeman, 56 N.C. 221 (1857); 
Powell v. Allen, 75 N.C. 450 (1876); Blair 
v. Osborne, 84 N.C. 417 (1881); Powell 
v. Morisey, 84 N.C. 421 (1881); Burton 
wy ) Cahill 192. .N:G: .505; (185° S.B2 332 
(1926). 
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In Powell v. Allen, 75 N.C. 450 (1876), 
in construing the act of 1784, now this sec- 
tion, Chief Justice Pearson says: “It is 
obvious that these words cannot be made 
to apply to joint tenants for life.’ Burton 
y. Cahill, 192 N.C. 505, 135 S.E. 332 
(1926). 

Legatees May Hold as Joint Tenants.— 
Legatees may still hold by a joint tenancy 
in North Carolina, though the incident of 
survivorship was abolished by the act of 
1784, now this section. Vass v. Freeman, 

56 N-Gr ez) (1867): 

Severance of Joint Tenancy by This 
Section—A widow and her two children 
were joint tenants of a slave. By the mar- 
riage of the widow her joint tenancy was 
severed, as was that between the chil- 
dren, by the act of 1784, now this section. 
And in a suit in trover by one of the chil- 
dren he was allowed to recover only one- 
third part of the value. Witherington v. 
Williams, 1 N.C. 89 (1789). 
When Remaindermen Take as Tenants 

in Common.—A deed of gift, executed by 
W. B. to his son J. B., “during his natural 
life only, and then to return to the male 
children of the said J. B., lawfully begotten 
of his body, for the want of such to return 
to the male children of my other sons W. 
and B., their proper use, benefit and behoof 
of him, them and every of them, and to 
their heirs and assigns forever,’ vested a 
life estate in J. B., with remainder in fee 
to his sons as tenants in common under the 
section. Brown v. Ward, 103 N.C. 173, 9 
S.E. 300 (1889). 

Survivorship May Be Provided for by 
Contract.—The section abolishes survivor- 
ship, where the joint tenancy would other- 
wise have been created by the law, but 
does not operate to prohibit persons from 

entering into written contracts as to land, 

or verbal agreements as to personalty, such 
as to make the future rights of the parties 
depend upon the fact of survivorship. Tay- 
lor v. Smith, 116 N.C. 531, 21 S.E. 202 
(1895); Jones v. Waldroup, 217 N.C. 178, 
7 S.E.2d 366 (1940); Bunting v. Cobb, 234 
N.C. 132, 66 S.E.2d 661 (1951); Wilson 
County v. Wooten, 251 N.C. 667, 111 

S.E.2d 875 (1960). 
This section does not operate to pro- 

hibit persons from entering into written 
contracts as to lands so as to make future 
rights of the parties depend upon survi- 
vorship. Vettori v. Fay, 262 N.C. 481, 137 
S.E.2d 810 (1964). 

Survivorship in Personalty Must Be 
Pursuant to Contract.—Since the abolition 
of survivorship in joint tenancy, the right 

of survivorship in personalty, if such right 

exists, must be pursuant to contract and 
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not by operation of law or statutory pro- 
vision. Wilson v. Ervin, 227 N.C. 396, 42 
S.E.2d 468 (1947); Bowling v. Bowling, 
243 N.C. 515, 91 S.E.2d 176 (1956). 

A verbal agreement between two parties 
owning a note, payable to them jointly, 
that upon the death of either without is- 
sue it shall belong to the survivor is valid. 
Taylor-v. Smith) “1769 NeGer ool, -eL. oa: 
202 (1895). 

Instrument Held Ineffective to Provide 
for Survivorship.—While this section may 
not preclude tenants in common from pro- 
viding for survivorship by adequate con- 
tract inter sese, an instrument executed by 
them which merely expresses a general 
intent that the survivor should take the 
fee, without any words of conveyance, is 
ineffective. The execution by the adminis- 
trator of the deceased tenant in common 
of a deed to the surviving tenant, made 
under the supposed authority of the con- 
tract, is without effect. Pope v. Burgess, 
230 N.C. 323, 53 S.H.2d 159 (1949). 

Applied in Powell v. Malone, 22 F. Supp. 
300 (M.D.N.C. 1938). 

Cited in Buffaloe v. Barnes, 
313, 38 S.E.2d 222 (1946). 

II. ESTATES OF HUSBAND AND 
WIFE. 

Section Inapplicable to Conveyances to 

Husband and Wife.—The act of 1784, now 
this section, abolishing survivorship in 
joint tenancies, does not apply to convey- 
ances to husband and wife, for the reason 
assigned in Motley v. Whitemore, 19 N.C. 
537 (1837), that “being in law but one 
person they have each the whole estate as 

one person; and on the death of either of 
them the whole estate continues in the 
survivor.” Long v. Barnes, 87 N.C. 329 
(1882); Phillips v. Hodges, 109 N.C. 248, 
13 S.E. 769 (1891). 

In construing this statute, the Supreme 
Court held that it had no application to an 
estate granted to husband and wife, on the 
ground that it is not an estate in joint ten- 
ancy, but an entirety estate. Motley v. 
Whitemore, 19 N.C. 537 (1837); Gray v. 
Bailey; 117 «N.G. 439) 2349.Bs 3185 (1895)5 
Woolard v. Smith, 244 N.C. 489, 94 S.E.2d 
466 (1956). 

Survivorship in Joint Bank Accounts.— 
Where agreements of husband and wife 
relating to savings accounts provide that 
the accounts are held by them as joint 
tenants with right of survivorship, and 
not as tenants in common, the right of 
survivorship exists pursuant to the con- 
tracts, and upon the death of the husband 
the widow is entitled to take the whole. 

226 N.C. 
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Bowling v. Bowling, 243 N.C. 515, 91 
S.E.2d 176 (1956). 

Estate by Entireties Not Abolished.—lIt 
has been held in several well considered 
decisions of the Supreme Court that our 
Constitution and the later statutes relative 
to the property and rights of married 
women have not thus far destroyed or 
altered the nature of this estate by entire- 
ties, a conveyance to a husband and wife. 
Bruce vy. Nicholson, 109 N.C. 202, 13 S.E. 
790 ¥C1891)s Ray. ve Wong, 1328 Ne esol, 
44 S.E. 652 (1903); West v. Aberdeen & 
R.F.R.R., 140 N.C. 620, 53 S.E. 477 (1906); 
Bynum v. Wicker, 141 N.C. 95, 53 S.E. 478 
(1906); Jones v. W. A. Smith & Co., 149 
N.C. 318, 62 S.E. 1092 (1908); McKinnon, 
Currie’ &* Colv, -Caulke-167 *N. Cir ails 83 
S.E. 559 (1914). See also Martin v. Lewis, 
187 N.C. 473, 122 S.E. 180 (1924). 
The right of survivorship applies to 

estates in land conveyed jointly to husband 
and wife, and title vests in the heirs of the 
one surviving the other. Murchison v. 
Fogleman, 165 N.C. 397, 81 S.E. 627 
(1914). 
A conveyance to a husband and wife, as 

such, creates an estate of entirety, and does 
not make them joint tenants or tenants in 
common. Neither can alien without the 
consent of the other, and the survivor takes 
the whole. Needham v. Branson, 27 N.C. 
426 (1845); Todd v. Zachary, 45 N.C. 286 
(1853); Woodford v. Highly, 60 N.C. 234 
(1864); Long v. Barnes, °8%7 N.C. 329 
(1882). 

Where the husband and wife purchase 
property, each furnishing a portion of the 
purchase money, an estate in entirety and 
not a joint estate is created which they 
hold per tout et non per my. Ray v. Long, 
132 N.C. 891,..44S.ES 6522-1903). 

III. JOINT TENANCY IN PARTNER- 
SHIP PROPERTY. 

Joint Tenancy of Partnership in Land. 
—This section provides that land jointly 
purchased for partnership purposes shall, 
upon the death of one partner, survive to 
the others for the purpose of paying the 
partnership debts. Real estate held and 
used for partnership purposes is subject 
to partnership debts to the exclusion of 
the heir or widow of the deceased. When 
the partnership debts are satisfied, if there 

is any remainder, such share as would have 
fallen to the deceased partner, shall be 
delivered over to the heirs, executors, ad- 
ministrators or assigns. Stroud v. Stroud, 
61 N.C. 525 (1868). 
Upon Settlement Partnership Land 

Descends as Real Estate—When land is 
purchased in fee by partnership funds and 
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for partnership purposes, and one partner 

dies, upon the settlement of the partner- 

ship debts his share of the land descends 
to his heir as real estate. Summey v. Pat- 

ton, 60 N.C. 601 (1864). 
When lands are purchased by a partner- 

ship with partnership funds, upon the 
death of one of the partners, in the absence 
of any agreement in the articles of partner- 
ship to the contrary, his share therein 
descends to his heir at law as real estate, 
if the personal property of the partnership 
is sufficient to pay all the partnership debts 
and demands. Sherrod v. Mayo, 156 N.C. 
144, 72 S.E.-216 (1911). 

Heir May Recover from Surviving 
Partner.—The heir at law to whom a de- 
ceased partner had conveyed by deed his 
share of lands purchased with partnership 
funds is entitled to the lands against the 
rights of the surviving partner, in an action 
by the latter for possession for the purpose 
of winding up the partnership affairs, when 
it appears that the partnership personalty 

is sufficient for the purpose of paying the 
partnership debts and satisfying any claim 
the surviving partner may have, and there 
is no provision in the articles of the part- 
nership agreement of a contrary purpose. 
Sherrod v. Mayo, 156 N.C. 144, 72 S.E. 

216 (1911). 
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Immaterial Whether Claim Is by Deed 

or Inheritance—When the rule applies 

that lands purchased by partnership funds 

descend to the heir at law, it is immaterial 

whether the heir of the deceased partner 

claims his interest by deed from him or by 

inheritance. Sherrod v. Mayo, 156 N.C. 

144, 72 S.E. 216 (1911). 

Section 59-74 is to be read in connection 

with this section respecting the settlement 

of partnership affairs by surviving part- 

ners. Coppersmith v. Upton, 228 N.C. 545, 

46 S.E.2d 565 (1948). 

The fact that the surviving partner insti- 

tuting action on a partnership asset has 

not filed a bond as required by § 59-74, is 

not ground for nonsuit, since the require- 

ment of a bond is for the protection of the 

estate of the deceased partner, and the 

objection is not available to one who is 

merely a debtor of the partnership. This 

conclusion is consonant with § 59-75, which 

provides that upon failure of the surviving 

partner to file bond, the clerk of the su- 

perior court shall appoint a collector of 

the partnership upon application of any 

person interested in the estate of the de- 

ceased partner. Coppersmith v. Upton, 228 

N.C. 545, 46 S.E.2d 565 (1948). 

41-2.1. Right of survivorship in bank deposits created by written 

agreement.—(a) A deposit account may be established with a banking institu- 

tion in the names of two or more persons, payable to either or the survivor or 

survivors, with incidents as provided by subsection (b) of this section, when both 

or all parties have signed a written agreement, either on the signature card or by 

separate instrument, expressly providing for the right of survivorship. 

(b) A deposit account established under subsection (2) of this section shall 

have the following incidents: 

(1) Either party to the agreement may add to or draw upon any part or all 

of the deposit account, and any withdrawal by or upon the order of 

either party shall be a complete discharge of the banking institution 

with respect to the sum withdrawn. 
(2) During the lifetime of both or all the parties, the deposit account shall 

be subject to their respective debts to the extent that each has con- 

tributed to the unwithdrawn account. In the event their respective con- 

tributions are not determined, the unwithdrawn fund shall be deemed 

owned by both or all equally. 
(3) Upon the death of either or any party to the agreement, the survivor, or 

survivors, becomes the sole owner, or owners, of the entire unwith- 

drawn deposit subject to the claims of the creditors of the deceased 

and to governmental rights in that portion of the unwithdrawn deposit 

which would belong to the deceased had said unwithdrawn deposit 

been divided equally between both or among all the joint tenants at 

the time of the death of said deceased. 
(4) Upon the death of one of the joint tenants provided herein the banking 

institution in which said joint deposit is held shall pay to the legal 

representative of the deceased, the portion of the unwithdrawn deposit 

made subject to the claims of the creditors of the deceased and to 
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governmental rights as provided in subdivision (3) above, and may 
pay the remainder to the surviving joint tenant or joint tenants. Said 
legal representative shall hold the portion of said unwithdrawn deposit 
paid to him and not use the same for the payment of the claims of the 
creditors of the deceased or governmental rights unless and until all 
other personal assets of the estate have been exhausted, and shall then 
use so much thereof as may be necessary to pay any remaining debts 
of the deceased or governmental claims. Any part of said unwithdrawn 
deposit not used for the payment of such debts or charges of adminis- 
tration of the deceased shall, upon the settlement of the estate, be paid 
to the surviving joint tenant or tenants. 

(c) This section shall be subject to the provisions of law applicable to trans- 
fers in fraud of creditors. 

(d) This section shall not be deemed exclusive; deposit accounts not conform- 
ing to this section, and other property jointly owned, shall be governed by other 
applicable provisions of the law. 

(e) As used in this section: 
(1) “Banking institution” includes commercial banks, industrial banks, build- 

ing and loan associations, savings and loan associations, and credit 
unions, 

(2) “Deposit account” includes both time and demand deposits in commer- 
cial banks and industrial banks, installment shares, optional shares and 
fully paid share certificates in building and loan associations and 
savings and loan associations, and deposits and shares in credit unions. 

(3) “Unwithdrawn deposit” shall be the amount in the deposit account held 
by the banking institution at the time of the death of the joint tenant; 
provided, however, that the banking institution shall not be held re- 
sponsible for any amount properly paid out of said account prior to 
notice of such death. 

(f{) Nothing herein contained shall be construed to repeal or modify any of the 
provisions of G.S. 105-24 relating to the administration of the inheritance laws or 
any other provisions of the law relating to inheritance taxes. 

(g) A deposit account under subsection (a) of this section may be established 
by a written agreement in substantially the following form: 

O19 0°02 OF CFO Nene) aie e te © e's, 6 2 10 te a wie uw me, aepelana ie 

Witness our hands and seals, this ........ day of VS Sea srl Oe. 
Flaw eee at ee (Seal) 
SIA a Rhee ica are * (Seal) 
SEARS hee SAE ART eRe (Seal) 
«: Eviake ath A tele Meee eee ee (Seal)” 

(1959, c. 404 ; 1963, c. 779.) 
Editor’s Note. — The 1963 amendment as to the right of survivorship in bank de- 

rewrote this section. posits created by a written agreement by 
Rights of Creditors——The legislature has husband and wife as provided by this sec- 

not enacted any statute with respect to the tion. Wilson County v. Wooten, 251 N.C. 
rights of creditors against property held 667, 111 S.E.2d 875 (1960). 
by virtue of a contract creating a joint Cited in Smith v. Smith, 255 N.C. 152, 
tenancy with right of survivorship, except 120 S.E.2d 575 (1961). 
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§ 41-3. Survivorship among trustees.—In all cases where only a naked 

trust not coupled with a beneficial interest has been created or exists, or shall be 

created, and the conveyance is to two or more trustees, the right to perform the 

trust and make estates under the same shall be exercised by any one of such trust- 

ees, in the event of the death of his cotrustee or cotrustees or the refusal or in- 

ability of the cotrustee or cotrustees to perform the trust; and in cases of trusts 

herein named the trustees shall hold as joint tenants, and in all respects as joint 

tenants held before the year one thousand seven hundred and eighty-four. (1885, 

¢. 327, s. 1; Rev.; s. 1580; C.S., s. 1736.) 

Cross References—As to survivorship 
among trustees with power of sale, see § 
45-8. As to limitation on actions by co- 
tenants of personal property, see § 1-29. 

The trustees of a trust estate hold as 
joint tenants, and not as tenants in com- 

Loss of Right to Trustee Is Loss to 
Cestui and Cotrustees—When a right of 
entry is barred and the right of action lost 
by a trustee, through an adverse occupa- 
tion, the cestui que trust and the cotrustees 
are also concluded from asserting claim to 

mon. Cameron v. Hicks, 141 N.C. 21, 53 
S.E. 728 (1906); Webb v. Borden, 145 N.C. 
Ihe Diao aie LUSa (1907). 

the land. Cameron vy. Hicks, 141 N.C. 21, 
53 S.E. 728 (1906). 

§ 41-4, Limitations on failure of issue.—lEvery contingent limitation 

in any deed or will, made to depend upon the dying of any person without heir 

or heirs of the body, or without issue or issues of the body, or without children, 

or offspring, or descendant, or other relative, shall be held and interpreted a limi- 

tation to take effect when such person dies not having such heir, or issue, or child, 

or offspring, or descendant, or other relative (as the case may be) living at the 

time of his death, or born to him within ten lunar months thereafter, unless the 

intention of such limitation be otherwise, and expressly and plainly declared in 

the face of the deed or will creating it: Provided, that the rule of construction 

contained in this section shall not extend to any deed or will made and executed 

before the fifteenth of January, one thousand eight hundred and_ twenty-eight. 

(1827, 7; R.C::¢. 43, 8.355, Code, s; 127 ae ss LoS Ce, Sal 70/5) 

Purpose of Section.—This section was 
enacted for the primary purpose of mak- 
ing contingent limitations good by fixing a 
definite time when the estate of the first 
taker shall become absolute, and also to 
establish a rule of interpretation by which 
the estate of the first taker shall be af- 
fected with the contingency till the time 
of his death unless a contrary intent ap- 
pears on the face of the instrument. Sain 

wy. Baker, 128 “N.C. 256, 138 Sr. 858 

(1901); Harrell v. Hagan, 147 N.C. 111, 
60 S.E. 909 (1908); Kirkman v. Smith, 174 
N.C. 603, 94 S.E. 423 (1917); Bell v. 
Kessler, 175 N.C. 525, 95 S.E. 881 (1918). 

The primary purpose of the enactment 
of this section was not to abrogate the 
rule which favors the early vesting of es- 
tates but it has been given that effect un- 
der certain circumstances in the North 
Carolina decisions. Cabarrus Bank & Trust 
Co. v. Finlayson, 286 F.2d 251 (4th Cir. 

1961). 

This section was enacted in 1827 to meet 

the rule then generally prevailing in this 

country that a gift over on “death without 
issue” in a deed or will meant an indefinite 

failure of issue and hence was void for re- 

moteness. Cabarrus Bank & Trust Co. v. 
Finlayson, 286 F.2d 251 (4th Cir. 1961). 

Section Is Obligatory— The rule laid 
down by this section is obligatory on the 
courts, and must be observed in all cases 
except, as provided by the statute, when 
a contrary intent is “expressly and plainly 
declared in the face of the deed or will.” 
Patterson v. McCormick, 177 N.C. 448, 99 
S.E. 401 (1919). 

Inapplicable to Wills Executed before 
January 15, 1828—See Rice v. Satter- 
white, 21 N.C. 69 (1835); Brown v. Brown, 
25 N.C. 131 (1842); Gibson v. Gibson, 49 
N.C. 425 (1857); Patterson v. McCormick, 
177 N.C. 448, 99 S.E. 401 (1919). 

Does Not Interfere with Rule in Shel- 
ley’s Case.—The section does not interfere 
with the application of the principle laid 
down in Shelley’s case in determining the 
nature and extent of the precedent estate. 
This is declared in Sanderlin v. Deford, 47 
N.C. 75 (1854), in construing a will exe- 
cuted in 1838. King v. Utley, 85 N.C. 59 

(1881). See note to § 41-1, “II. Rule in 

Shelley’s Case.” 
Doctrine of Shifting Uses and Execu- 

tory Devises Unaffected.—This section is 
a rule of construction upholding the sec- 
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ond and contingent estate upon the death 
of the first taker without heirs, etc., and 
does not change the application of the doc- 
trine of shifting uses and executory devises 
in determining the nature and extent of 
the precedent estate. Sessoms v. Sessoms, 

144 N.C. 121, 56 S.E. 687 (1907). 
Common-Law Rule Superseded.—Where 

there was a devise of lands for life, 
then to J. and C. equally, and in case “they 
or either of them die without issue,” then 
to the heirs of certain others and the sur- 
vivor of J. and C. equally, it was held that 
the common-law doctrine that a limitation 
contingent upon death and failure of issue 
is void for remoteness gives place to the 
new rule of construction enacted by this 
section, made applicable since January 15, 
1828, without restriction as to immediate 
estates, and a contrary intent not being 
expressly and plainly declared in the face 
of the instrument, the death without issue 
referred to the death of J. and C.; and it 
appearing that J. died without issue after 
the death of the first taker, and C. sur- 
vived, with issue, the absolute fee simple 
title to the lands was in C. and the other 
ulterior remaindermen. Patterson v. Mc- 
Cormick, 177 N.C. 448, 99 S.E. 401 (1919). 

Rule When Will Is Ambiguous.—Where 
there is ambiguity in a will as to whether 
the vesting of an estate devised for life 
with contingent limitation over shall be 
at the death of the testatrix or that of 
the first taker, under the principle that the 
law favors the early vesting of estates, the 
former will be taken; and where it clearly 
appears from the terms of the will and 
surrounding circumstances that that was 
the intent of the testatrix, it will not be af- 
fected by the section, by which a contin- 
gent limitation depending upon the dying 
of a person without heir, etc., is to vest at 
the death of such person. Westfeldt v. 
Reynolds, 191 N.C. 802, 133 S.E. 168 
(1926). 

Provisions of Section Prevail over Rule 
of Stare Decisis—A vested interest in 
lands cannot be established under the 
doctrine of stare decisis in direct conflict 
with the expressions of a statutory change 
of the rule to the contrary, where the de- 
cisions relied upon are upon a construction 
of a written instrument made or executed 
before the statutory enactment and ex- 
cepted by it from its provisions, and the 
subsequent decisions of affirmance of the 
old rule of construction are either conflict- 
ing among themselves or upon prior exe- 
cuted instruments excepted by the statute, 
or without express reference thereto; and 
this section, changing the rule of construc- 
tion as to the vesting of an interest con- 
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tingent upon a death with issue, cannot be 
affected by the rule laid down in Hilliard 
v. Kearney, 45 N.C. 221 (1853), and subse- 
quent decisions on the subject. Patterson 
v. McCormick, 177 N.C. 448, 99 S.E. 401 
(1919). 
The law favors early indefeasible or ab- 

solute vesting of estates. As a corollary 
of this rule, such a construction is to be 
put upon conditional expressions, which 
render a testamentary gift defeasible, as 

to confine their operation to as early a 
period as the words of the will allow, so 
that it may become an absolute interest as 
soon as the language of the testator will 
permit. Elmore v. Austin, 232 N.C. 13, 59 
S.E.2d 205 (1950). 

Contingent Remaindermen Take Trans- 
missible Estate——Where there is a contin- 
gent executory devise to named persons in 
the event the first taker should die without 
issue, the persons who are to take the con- 
tingent limitation over are certain and 
only the event upon which they are to take 
is uncertain, and the contingent remain- 

dermen take a transmissible estate which 
is not dependent upon their surviving the 
first taker, and upon the death of the con- 
tingent remaindermen prior to the death 
of the first taker without children then 
surviving, the estate goes to the heirs, next 
of kin, and successors of interest of the 
contingent remaindermen. Seawell v. 
Cheshires241) N. C2629 886) SF edaee ob 

(1955). 
A contingent remainder dependent upon 

the death of a certain donee without issue 
means, under the terms of this section, 
without issue living at the time of death. 

Lee v. Oates, 171 N.C. 717, 88 S.E. 889 
(1916). 

Roll Must Be Called as of Death of 
First Taker.—To determine the effective- 
ness of a limitation over the roll must be 
called as of the date of the death of the 
first taker. Turpin v. Jarrett, 226 N.C. 135, 
37 S.E.2d 124 (1946). 
Where a will set up a trust with provi- 

sion that the income therefrom be divided 
among named beneficiaries for life and the 
corpus proportionately to their issue upon 
their deaths, with further provision that 
if a beneficiary should die without issue, 
his share of the corpus should become a 
part of, and be distributed in accordance 

with, the residuary clause, it was held that 
the person entitled to each share of the 
corpus was contingent upon whether each 
of the life beneficiaries died with or with- 
out issue surviving, and therefore the will 
set up a contingent and not a vested limi- 
tation, and the roll must be called as to 
each share of the corpus as of the death of 
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its life beneficiary. Van Winkle v. Berger, 

228 N.C. 473, 46 S.E.2d 305 (1948). 

Where a contingent limitation over is 

made to depend upon the death of the first 

taker without children or issue, the limi- 

tation takes effect when the first taker dies 

without issue or children living at the time 

of his death. Williamson v. Cox, 218 N.C. 

177, 10 S.E.2d 662 (1940). 

Dying without heirs or issue, upon 

which a limitation over takes effect, is re- 

ferable to the death of the first taker of 

the fee without issue living at the time of 

his death, and not to the death of any other 

person or to any intermediate period. 

House v. House, 231 N.C. 218, 56 S.E.2d 

695 (1949). See Wachovia Bank & Trust 

Co. v. Waddell, 234 N.C. 34, 65 S.E.2d 

317 (1951); Seawell v. Cheshire, 241 N;C. 

629, 86 S.E.2d 256 (1955). 

Not as of Death of Testator.—A devise 

of land to IL. with limitation that if she 

“Shall die leaving issue surviving her, then 

to such issue and their heirs forever,” but 

if she “die without issue surviving her, 

then the property to return to my eldest 

daughter,” the vesting of the estate in re- 

mainder depends upon the contingency of 

the death of L. without leaving “issue” 

surviving her, and not upon the death of 

the testatrix. Rees v. Williams, 164 N.C. 

128, 80 S.E. 247 (1913). 
Unless a contrary intent appears from 

the will, the event by which the estate 

must be determined will be referred not to 

the death of the devisor, but the holder of 

the particular estate itself, and the deter- 

minable quality of such an estate, or inter- 

est, will continue to affect it till the event 

occurs by which same is to be determined, 

or the estate becomes absolute. Patterson 

v. McCormick, 177 N.C. 448, 99 S.E. 401 

(1919). See Williams v. Lewis, 100 NC 

142, 5 S.E. 435 (1888); Harrell v. Hagan, 

147 N.C. 111, 60 S.E. 909, 125 Am. St. 

Rep. 539 (1908). 

Rule in Hilliard v. Kearney Changed.— 

Under the rule at common law a limitation 

contingent upon death without issue was 

void for remoteness because it referred to 

an indefinite failure of issue; and in order 

to give effect to the testator’s intention the 

courts began to look for some intermediate 

time, such as the termination of the life 

estate, or some other designated period, 

and held that the phrase “dying without 

issue” was to be referred to this intermedi- 

ate period. Hilliard v. Kearney, 45 N.C. 

221 (1853). This principle was entirely 

changed by the act of 1827, which is now 

this section. American Yarn & Processing 

Co. v. Dewstoe, 192 N.C. 121, 133 S.E. 407 

(1926). See Clapp v. Fogleman, 21 isk a3 
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467 (1836); Tillman v. Sinclair, 23 N.C. 
183 (1840); Moore v. Barrow, 24 N.C. 436 
(1842); Garland v. Watt, 26 N.C. 287 
(1844); Jones v. Oliver, 38 N.C. 369 
(1844); Weeks v. Weeks, 40 N.C. 111 
(1847); Spruill v. Moore, 40 N.C. 284 
(1848); Holton v. McAllister, 51 N.C. 12 
(1858); Patterson v. McCormick, 177 N.C. 
448, 99 S.E. 401 (1919); Love v. Love, 179 
N.C. 115, 101 S.E. 562 (1919); Willis v. 
Mutual Loan & Trust Co., 183 N.C. 267, 
111 S.E. 163 (1922); Vinson v. Gardner, 
185 N.C. 193, 116 S.E. 412 (1923); Alex- 
ander v. Fleming, 190 N.C. 815, 130 S.E. 
867 (1925). 

Section Applies Notwithstanding Inter- 
vening Life Estate——On devise of an es- 
tate to M. for life, then to G. and K., and 
if they should die without bodily heirs, 
then over, the creation and existence of the 
life estate, without more, does not, of it- 
self, affect the statutory rule of construc- 

tion as to estates in remainder, and the 
contingency affecting such estates will 
continue to affect the same till the death 
of the first takers in remainder. Kirkman 
v. Smith, 175 N.C. 579, 96 S.E. 51 (1918). 

The section has been construed by the Su- 
preme Court at least twenty-six times, and 
in every case in which it has come before 
the court for construction it has uniformly 
been held that “dying without heirs or 
issue,” upon which a limitation over takes 
effect, is referable to the death of the first 
taker of the fee without issue living at the 
time of his death, and not to the death of 
any other person or to any intermediate 
period. Patterson v. McCormick, 177 N.C. 
448, 99 S.E. 401 (1919). See Cowand v. 
Meyers, 99 N.C. 198, 6 S.E. 82 (1888); 
Dunning v. Burden, 114 N.C. 33, 18 S.E. 
969 (1894); Kornegay v. Morris, 122 N.C. 
199, 29 S.E. 875 (1898); Harrell v. Hagan, 
147 N.C. 111, 60 S.E. 909 (1908); Dawson 
veg EennettwwibloeN ce. 1b4ey 66 S.E. 566 

(1909); Perrett v. Bird, 152 N.C. 220, 67 
S.E. 507 (1910); Elkins v. Seigler, 154 
N.C. 374, 70 S.E. 636 (1911); Vinson v. 
Wise, 159 N.C. 653, 75 S.E. 732 (1912); 
Hobgood v. Hobgood, 169 N.C. 485, 86 
S.E. 189 (1915); Whichard v. Craft, 175 
N.C. 128, 95 S.E. 94 (1918). 

First Taker Has Base and Qualified Fee. 

—O. devised his lands to certain of his 

children, S., D., and J. By item 3 of the 

will a certain tract was devised to D. and 

“the lawful heirs of his body lawfully be- 

gotten;” by item 9 it was provided that in 

case of death of either of the children, 

his portion should revert to the surviving 

one, with further contingent limitations. It 

was held that these items should be con- 

strued together, and that the estate de- 
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vised to D. was not in fee simple, but a 
base and qualified fee, defeasible on the 
death of D. without leaving living lineal 
descendants. “Perrett vy. Bird; 152, Ni@?220, 
67 S.E. 507 (1910). 

First Taker Dying without Issue Cannot 
Devise Property—When a testator de- 
vises land to his son with a limitation over 
to his daughters, provided the son dies 
without heirs, the son, dying without 
children, cannot by will give his wife a 
life estate with the remainder to a third 
party. Sain v. Baker, 128 N.C. 256, 38 S.E. 
858 (1901); Seawell v. Cheshire, 241 N.C. 
629, 86 S.E.2d 256 (1955). 

Instances of Fee Simple Defeasible.— 
A devise to testator’s four sons, but if any 
one of them should “fail to become a 
father of a living child by lawful wed- 
lock” his share should revert to the estate, 
was held to devise a fee simple to each 
son, defeasible upon his death without 

having a living child born in wedlock, but 
which becomes a fee simple absolute as to 
each son upon the birth of him of a living 
child in wedlock. Buffaloe v. Blalock, 232 
N.C. 105, 59 S.E.2d 625 (1950). 

By residuary clause, testator devised the 
remainder of his estate to his four sons, 
his sole heirs at law, each to take a de- 
feasible fee to become absolute as to each 
upon the birth of a living child in wed- 
lock. It was held that testator intended to 
dispose of all the residue of his estate in 
the residuary clause, including any rever- 
sion, and therefore if the fee of any one 
of the sons should be defeated, the rever- 
sion would go to the estate and pass under 
the residuary clause to the other sons or 
their heirs, who would not take as pur- 
chasers under the will but by descent from 
the devisees, and therefore deed executed 
by the four sons conveys the fee simple 
absolute, since the deed of each would 
estop him or his heirs from claiming any 
reversionary interest if such interest should 
thereafter arise. Buffaloe v. Blalock, 232 
N.C. 105, 59 S.E.2d 625 (1950). 

Testator devised a life estate to his wife 
with provisions that at her death his lands 
should be divided among his living chil- 
dren, with particular description as to the 
share each should take, with further pro- 
vision that one daughter (who had living 
children at the time the will was executed) 
should take a life estate in her share with 
remainder to her children, and that his 
other named daughters and three named 
sons should have their share in fee simple 
forever “And if either one of my daughters 
shall die without issue, their share of the 
lands shall be equally divided among” the 
three named sons. It was held that the 
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words “shall die without issue’ refer to 
the death of the devisees of the fee and not 
to the death of the life tenant, and the 
daughters took a defeasible fee so that up- 
on the death of one of them without issue 
her surviving, her share became vested in 
the three named sons. House v. House, 
231 N.C. 218, 56 S.E.2d 695 (1949). 

Where a will provided that some of the 
beneficiaries shall each receive a percent- 
age of the income from the trust estate for 
twenty years, then, as to all of these, the 
trust shall terminate and each shall receive 
a like percentage of the corpus of the trust 
absolutely, but should any of them die be- 
fore the termination of the trust, the in- 
terest and corpus shall go to their re- 
spective surviving issue, but if any die 
without issue surviving, “their respective 
shares shall be added to the residue of 
(the) estate,” each of the beneficiaries, at 
the death of testator, had a vested interest, 
subject to the twenty year trust, in his or 
her respective share in fee, defeasible up- 
on dying without issue before the termina- 
tion of the trust. Little vy. Wachovia Bank 
& Trust Co., 252 N.C. 229, 113 S.E.2d 689 
(1960). 
Where testatrix bequeathed property to 

her daughter or to the children of testa- 
trix’s son if the daughter should die child- 
less, the daughter took only a defeasible 
title which terminated upon her death 
without children. Cabarrus Bank & Trust 
Co. v. Finlayson, 286 F.2d 251 (4th Cir. 
1961). 

Instance of Fee Simple Determinable.— 

Testator devised lands to his daughter 
with further provision that the gift should 
become absolute if she improved the land 
by erecting a dwelling or if she should die 
leaving issue, but that if she should fail to 
improve the lot or should die without liv- 
ing issue, then the lands should be dis- 
posed of as directed in a subsequent item. 
It was held that the devise created a fee 
simple determinable, and under the rule of 
construction requiring that the fee simple 
absolute should vest as soon as the lan- 
guage of the testator permits, the am- 
biguous provisions for defeasance must be 
read so as to require both of the specified 
contingencies to occur before the fee 
should be defeated, and therefore upon the 
erection of a dwelling house upon the 
property of the daughter her fee became 
absolute. Elmore v. Austin, 232 N.C. 13, 
59 S.E.2d 205 (1950). 

Estate Created Direct to Second Taker. 
—When by the operation of § 41-1 a fee 
tail is converted into a fee simple, with a 
limitation of a fee upon the death of the 
first taker without heirs, a separate estate 
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is created direct from the testator to the 
second taker upon the happening of the 
contingency, under the doctrine of shifting 
uses and by way of executory devise, and 
is not a qualification of the estate of the 
first taker, or too remote since the enact- 
ment of this section. Sessoms y. Sessoms, 
144 N.C. 121, 56 S.E. 687 (1907). 
A devise of lands to B in fee, “provided 

he has a child or children; but if he has no 
child, then to him for life,” with limitation 
over to the testator’s heirs at law, carries 

to the devisee a fee simple estate, de- 
feasible upon his death without having 
had a child, the contingent event by which 

the estate is determined referring to the 
death of the devisee and holder of the 
prior estate unless a contrary intent clearly 
appears from the will itself; and upon the 
death of B and the nonhappening of the 
contingency named, the inheritance passes 
directly from the testator to the ultimate 
devisees. Burden v. Lipsitz, 166 N.C. 523, 
82 S.E. 863 (1914). 
An estate to M. and her bodily heirs, 

without further limitation, is converted 
into a fee simple under § 41-1, but such an 
estate followed by the words “if no heirs, 
said lands shall go back to my estate,” will 
go over to the heirs of the grantor at the 
death of M., upon the nonhappening of the 
event, as a shifting use under the statute 
of uses, § 41-7, whereunder a fee may be 

limited after a fee, by deed, and under the 

provisions of this section that every con- 
tingent limitation in a deed or will made 
to depend upon the dying of any person 
without heir or heirs of the body, or issue, 
shall be held to be a limitation to take 
effect when such person dies not having 
such heir, or issue, or child living at the 

time of his death. Willis v. Mutual Loan 
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ee roruste Gos 183. N.Ce 267/119 SiR. 163 
(1922). 

An estate to testator’s daughter N. for 
life, and to the lawful heirs of her body, 
creates an estate tail converted hy our 

statute into a fee simple; and a further 
limitation ‘and if she should die leaving 
no heirs, then the lands to return to the 

G. family,” gives N. a fee defeasible upon 
her death without issue, children, etc., 
under this section, and on her death, 
leaving children surviving, they take an 
unconditional fee, and can make an ab- 

solute conveyance thereof. Vinson  v. 
Gardner, 185 N.C. 193, 116 S.E. 412 (1923). 

Where a father devised the land in 
question to plaintiff “to be hers and to her 
heirs, if any, and if no heirs, to be equally 
divided with my other children,” and at 
the time plaintiff executed deed to defen- 

dant, which was refused by him, plaintiff 
was married, but had been abandoned by 

her husband, and had no children, it was 
held that the plaintiff’s deed did not convey 
the indefeasible fee to the land free and 
clear of the claims of all persons, whether 
the limitation over be regarded as a limita- 
tion over on failure of issue, or as not 

coming within the rule in Shelley’s case. 
Hudson v. Hudson, 208 N.C. 338, 180 S.E. 
597 (1935). 

Applied in Conrad v. Goss, 227 N.C. 470, 
AD SS UR. 2d 609 (1947) 2 lide vy. Mears, 231 
N.C. 111, 56 S.E.2d 404 (1949); Blanchard 
vy. Ward, 244 N.C: 142, 92 Srisheexay  7e7ia} 

(1956). 

Cited in West v. Murphy, 197 N.C. 488, 
149 S.E. 731 (1929); Rigsbee v. Rigsbee, 
DheN Ceo ie oe) Obed foo1M 1939 emeberty: 
v. Bassenger, 219 N.C. 838, 15 S.E.2d 365 

(1941). 

§ 41-5. Unborn infant may take by deed or writing. — An infant un- 
born, but in esse, shall be deemed a person capable of taking by deed or other 
writing any estate whatever in the same manner as if he were born. (R. C., ¢. 
a3) s. 4: Code, s. 1328" Rev., s. 1582; C. S., s.1738.) 

Unborn Infant Takes from Time of 
Conception—This section gives the same 
capacity to an unborn infant to take prop- 
erty as such infant has under the law 
governing its right to take by inheritance 
or devise, which is from the time of con- 
ception. Mackie v. Mackie, 230 N.C. 152, 
52 S.B.2d 352 (1949). 
When Child Presumed in Esse. — For 

the purpose of capacity to take under a 

deed, it will be presumed in the absence 
of contrary evidence that a child is in 
esse 280 days prior to its birth. Mackie 
v. Mackie, 230 N.C. 5S, H.ed 352 
(1949). 

Grant Directly to Children of Living 

152, 52 

DAY N.C ——-16 

Person.—A grant of land directly to the 
children of a living person conveys the 
title only to those who are alive at the 
time of the execution of the deed, includ- 

ing a child then en ventre sa mere. Powell 
v. Powell, 168 N.C. 561, 84 S.E. 860 (1915). 

Under a deed to a woman “and her 
children” a child en ventre sa mere at the 
date of the conveyance will take, but chil- 
dren born more than a year thereafter 
will not. Heath v. Heath, 114 N.C. 547, 19 

S.E. 155 (1894). 
Child Takes as Tenant in Common.—By 

virtue of this section a child if en ventre 
sa mere at the time the deed is executed 
takes as tenant in common with the living 
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children. Campbell v. Everhart, 139 N.C. 
OSs Deora Ole GLOBE 

Life Estate to Parent with Limitation 
Over.—Where there is a reservation of a 
life estate in the parent or another, with 
limitation over to the children, all the 
children who are alive at the termination 
of the first estate, whether born before or 
after the execution of the deed, take there- 
under. Powell v. Powell, 168 N.C. 461, 84 
S.E. 860 (1915). 
Remainder after Freehold to Children 

. EStatEs § 41-6 

Not in Esse. — Where there is a deed to 
lands to an unmarried grantee for life, 

with remainder to his children, not then 
in esse, the life estate of the first taker is 

sufficient to uphold the estate of his chil- 
dren, though not in esse at the time, by 
way of contingent remainder till they are 
born, and thereafter as owners of a vested 
remainder. Johnson Bros. v. Lee, 187 N.C. 
753, 122 S.E. 839 (1924). 

Quoted in Byerly v. Tolbert, 250 N.C. 
27, 108 S.E.2d 29 (1959). 

§ 41-6. “Heirs’’ construed to be ‘‘children’’ in certain limitations.— 
A limitation by deed, will, or other writing, to the heirs of a living person, shall be 
construed to be to the children of such person, unless a contrary intention appear 
by the deed or will SCR.” C., cxi43) sin5 ; Coden. 1329: -Revy ecu dose) Ga onmer 
1739.) 

Editor’s Note.—For note on doctrine of 
worthier title, see 41 N.C.L. Rev. 317 
(1963). 

Purpose of Section.—It seems that the 
main object of this section is to convert 
a contingent into a vested remainder under 
certain circumstances. It seems also to 
have been the purpose of the act to sustain 

a direct conveyance to the heirs of a living 
person. As there can be no heirs during 
the life of the ancestor, such a conveyance 
at common law would have been void un- 
less there was something in the deed 
which indicated that by “the heirs” was 
meant the children of the person named. 
This section provides that in such a case 
the word “heirs” shall be construed to 
mean “children” and the limitation there- 
fore would be good. By this construction 
of the section it does not affect the rule in 
Shelley’s case. Starnes v. Hill, 112 N.C. 1, 
16 S.E. 1011 (1893); Hartman vy. Flynn, 
189 N-Cr452, 1277S. E. 517" (1925): 

“Limitation” Explained. — The word 
limitation has two different senses: the 
original sense, namely, that of a member 
of a sentence, expressing the limits or 
bounds to the quantity of an estate; and 
the derivative sense, namely, that of an 

entire sentence, creating and actually or 
constructively marking out the quantity 
of an estate. In this statute, the word is 
manifestly used in its derivative or second- 
ary sense. Campbell v. Everhart, 139 N.C. 
503, 52 S.E. 201 (1905). See Starnes v. 
Hill, 112 N.C. 1, 16 S.E. 1011 (1893). 

The rule in Shelley’s case is not abro- 
gated by this section. Starnes v. Hill, 112 
N.C. 1, 16 S.E. 1011 (1893). As to the rule 
in Shelley’s case, see note to § 41-1. 
Common-Law Rule Changed.—While as 

a general common-law rule, subject to 
some exceptions, a conveyance of an estate 

for life in lands to another, with re- 

mainder to the heirs of the grantor, could 
not divest the grantor of the fee, under the 
rule that nemo est haeres viventis, this 
does not prevail under the provisions of 
this section. Thompson y. Batts, 168 N.C. 
333, 84 S.E. 347 (1915). 

Section Applies Only When No Prece- 
dent Estate to Said Living Person.—The 
Code of 1883, s. 1329, now this section, 
providing that a limitation to the heirs 
of a living person shall be construed to be 
the children of such person, applies only 
when there is no precedent estate con- 
veyed to said living person. Jones v. 
Ragsdale, 141 N.C. 200, 53 S.E. 842 (1906); 
Whitley “v.Arenson..’-219 N.C S12ieeie 
S.E.2d 906 (1941). 

If it were not true that this section ap- 
plies only when there is no precedent es- 
tate conveyed to said living person, it 
would not only repeal the rule in Shelley’s 
case, but would pervert every conveyance 
to “A and his heirs” into something en- 
tirely different from what those words 
have always been understood to mean. 

Marsh v. Griffin, 136 N.C. 333, 48 S.E. 735 
(1904). 

Conveyance to Living Person and Limi- 
tation to Heirs.—This section applies only 
when there is no precedent estate conveyed 
to said living person, nor is this section 
applicable where there is a conveyance to 
a living person, with a limitation to his 
heirs. Bank of Pilot Mountain vy. Snow, 
221 N.C. 14, 18 S.E.2d 711 (1942). 

Conveyance Must Be to Heirs of Liv- 
ing Person. — This section applies only 
when the conveyance is to the heirs of 
a living person. Scott v. Jackson, 257 N.C. 
658, 127 S.E.2d 234 (1962), commented on 
in 41 N.C.L. Rev. 317 (1963). 

Devise to “Heirs of His Children”.—A 
testator devised a lot to trustees for 
twenty years from the date of his death 
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and provided that at the end of said period 
the estate should “be equally divided be- 
tween the heirs of my children, per 
stirpes.” By virtue of this section, the 
word “heirs” as used in this item of the 
will, must be construed to mean the “chil- 
dren” of the son and daughter of the testa- 
tor. Lide v. Mears, 231 N.C. 111, 56 S.E.2d 
404 (1949). 

By his will, the testator devised a lot to 
trustees for twenty years from the date 
of his death, and at the expiration of such 
term to the “heirs of his children, to be 
equally divided between them, per stirpes.” 
The testator left surviving two children, a 
son and a daughter, both of whom had 

children living at the date of testator’s 

death. The son and daughter are now liv- 

ing. Under this section the word “heirs,” 
as used in the will, must be construed to 
mean “children.” Lide v. Wells, 190 N.C. 
37, 128 S.E. 477 (1925). 

“Lawful Heirs of Her Body”.—Where a 
testator, by separate devises, gave to each 
of his three daughters, who were his only 
heirs at law, a certain tract of his land, 
with provision in each item “to her and 
the lawful heirs of her body in fee simple 
forever, and if she should die without a 
lawful heir of her body, then the property 
to go to the other surviving heirs,” by the 
expression, “lawful heirs of her body,” in 
the connection used, the testator intended 

“child” of his daughters. Kornegay v. 
Cunningham, 174 N.C. 209, 93 S.E. 754 
(1917). 

Remainder to Living Heirs of Grantor. 
—Grantor conveyed the land in question 
to her son after the reservation of a life 
estate, and by habendum stipulated that 
the grantee should have an estate for the 
term of his natural life and at his death to 

his issue surviving, with further provision 
that should he die without issue “then to 
the living heirs of” the grantor. It was 
held that the other children of grantor 
have a remainder contingent upon the 
death of the grantee without issue, which 
interest cannot be defeated by a convey- 
ance executed by the grantee with the 

joinder of the grantor. Ellis v. Barnes, 231 
N.C. 543, 57 S.E.2d 772 (1950). 

This section does not apply when the 
limitation is to a living person and his 
heirs. Whitley v. Arenson, 219 N.C. 121, 
12 S.E.2d 906 (1941). 

Section Validates Conveyance Directly 
to Heirs of Living Person.—By virtue of 
the section a deed conveying land directly 
to the “heirs” of a living person passes 
whatever title the grantor had to the chil- 
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dren of such person. Campbell v. Ever- 
hart, 139 N.C. 503, 52 S.E. 201 (1905). 
A deed to “the heirs” of A., he being 

still alive, although void at common law, 
is good under this section, and is construed 
to be a limitation to the children of A., 
and includes after-born children. Graves 
Ver Sartetc 126) IN. CmeeG7 moo tol.) 539 

(1900). 
A devise to the “heirs” of a person will 

be construed to be to his “children” in the 
absence of a contrary intention expressed 
in the instrument. Moseley v. Knott, 212 
IN. Co'651, 1194,5.22100 > (1937). 
An estate granted to D. for life and then 

to the heirs of S., who was then alive, is 
operative as to the conveyance of the re- 
mainder under Revisal, s. 1583, now this 
section, which construes the word “heirs” 
to mean children, in such instances. Con- 
dor v. Secrest, 149 N.C. 201, 62 S.E. 921 
(1908). 

Child Born during Life of Life Tenant. 
—A devise was of lands to the widow of 
the testator for life, then to the heirs of 
his son J., and it appeared that the son 
was living at the time and had living chil- 
dren at the death of the testator and one 
born thereafter, during the continuance of 
the life estate. It was held that the devise, 

being to the heirs of a living person, con- 
veyed such interest to the children of the 
person designated, and being, in terms, 
to a class, it included all who were mem- 
bers of the class and filled the description 
at the time the particular estate termi- 
nated, and therefore the child born after 
the death of the testator, but during the 
lifetime of the tenant for life, took his share 
with the other children of J. Cooley v. 
Lee? 170 uN .G.18, 186.5. B. 720.(1915); 

Limitation to’ Heirs of One with Con- 
ditional Limitation Over. — Where an es- 
tate was devised to A “and the heirs of his 
body, but if he die without heirs living at 
the time of his death, then to the heirs of 
B,” “heirs” was construed to mean chil- 
dren. Smith v. Brisson, 90 N.C. 284 (1884). 

Limitation Over Provided First Taker 
Dies without Heirs.—Where a testator de- 
vises land to his son with a limitation 
over to his daughters, provided the son 
dies without heirs, the word “heirs” is 
construed to mean “children.” Sain v. 
Baker, 128 N.C. 256, 38 S.E. 858 (1901). 
Where a devise of lands is limited over 

should the first taker die without heirs, 
evidencing that the intent of the testator 
made the contingency to depend upon the 
first taker’s dying without issue, this sec- 
tion has no application. Massengill v. Abell, 
192 N.C. 240, 134 S.E. 641 (1926). 
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Reverter to Heirs upon Nonhappening 
of Contingency. — A conveyance of land 
in contemplation of marriage, to M., “to 

descend to the heirs of the body of the said 
M. in fee simple, the issue of such mar- 

riage, and on failure of issue to revert to 
the heirs of” the grantor, the “reverter” 
to his heirs under this section meant to his 
children after the death of his wife and the 
nonhappening of the stated contingency. 
Thompson v. Batts, 168 N.C. 333, 84 S.E. 
347 (1915). 

“Lawfully Begotten Heirs of the Body”. 

—In Lockman vy. Hobbs, 98 N.C. 541, 4 
S.E. 627 (1887), it was held that “the law- 
fully begotten heirs of her body” in a will 
referred most obviously to the children of 
the devisee for life, of whom there were 
only two, and was construed to mean “the 
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children of such person” since contrary 
intention did not appear from the will. 

When Children Illegitimate. — Where a 
bequest is immediate—not dependent upon 
a preceding limited estate—to the heirs 
of a living person, and the children of such 
person are illegitimate, they have the right 
to take under the section which declares 
that a limitation to the “heirs” shall be 
construed to be the ‘children’ of such 
person, unless a contrary intention ap- 
pears. Howell v. Tyler, 91 N.C. 207 (1884). 

Applied in Sprinkle v. Reidsville, 235 
N.C. 140, 69 S.E.2d 179 (1952); Clarke v. 
Clarke, 253 N.C. 156, 116 S.E.2d 449 
(1960). 

Cited in Williamson v. Cox, 218 N.C. 
177, 10 S.E.2d 662 (1940). 

§ 41-7. Possession transferred to use in certain conveyances.—By 
deed of bargain and sale, or by deeds of lease and release, or by covenant to stand 
seized to use, or deed operating by way of covenant to stand seized to use, or 
otherwise, by any manner or means whatsoever it be, the possession of the bar- 
gainor, releasor, or covenanter shall be deemed to be transferred to the bargainee, 
releasee, or person entitled to the use, for the estate or interest which such per- 
son shall have in the use, as perfectly as if the bargainee, releasee or person en- 
titled to the use had been enfeoffed at common law with livery of seizin of the land 
intended to be conveyed by such deed or covenant. (27 Hen. VIII, c. 10; R. C., 
143,36 Code/s 21350 Rev isn toetG.- Ss. L408) 

Editor’s Note. — It is conceded, on all 
hands, that the Statute of Uses, 27 Hen. 
VIII, c. 10, was in force and in use, in 
this State, up to the passage of the Re- 
vised Statutes (1836). Indeed, all of the 
conveyances of land adopted and used in 
this State are based on, and take effect by, 
the operation of that statute. In the Rev. 
Stat, 0 43, .s. 4) and#the» Rev, “Code; "c. 
48, s. 6, the words used in 27 Hen. VIII, 

c. 10, ie., “When one person or persons 
stand, or be seized, or at any time there- 

after shall happen to be seized of land, etc., 
to the use of any other person, persons, 

or body politic, by reason of any bargain, 
sale, feoffment, etc., or otherwise, by any 
manner or means whatsoever it be, the 

persons, etc., having the use, shall have 

the legal estate, etc.,” are omitted and 
the provision is simply “By deed of bar- 
gain and sale, lease and release and cove- 
nant to stand seized, the possession shall 

be transferred to the bargainee, releasee, 

covenantee, etc.” Substantially in this 
form the section is carried through all 
the various codes up to this one. The 
tendency, while no material change has 
been made, has been to make the section 
all inclusive by extending its application to 
every possible case involving the principle. 
Wilder v. Ireland, 53. N.C. 85 (1860). 

Possession Transferred.—The statute of 
uses, substituted for 27 Hen. VIII, now 
this section, provides that the possession 
of the bargainor shall be transferred to 
the bargainee as perfectly as if the bar- 

gainee “had been enfeoffed at common 
law with the livery of seizin of the land 
intended to be conveyed, etc.” Kirby v. 
Boyette, 118 N.C. 244, 24 S.E. 18 (1896). 
Same Footing with Feoffments at Com- 

mon Law. — Deeds of bargain and sale, 
and covenants to stand seized to uses, 

are put on the same footing with feoff- 
ments at common law, with respect to 
seizin, the declaration of uses thereon, 
and the consideration. Ivey v. Granberry, 
66_N.C. 224 (1872); Love v. Harbin, 87 
N.C. 249 (1882). A use may be limited 

on a use. Rowland v. Rowland, 93 N.C. 
214 (1885). 

Necessity of Consideration—A deed of 
bargain and sale is governed in this State 
by the same principles which were applied 
to it in England. It must have a pecu- 
niary, or other valuable, consideration. 
Blount v. Blount, 4 N.C. 389 (1816); 
3rocket v. Foscue, 8 N.C. 64 (1820); 

Bruce v. Faucett, 49 N.C. 391 (1857). 

If no consideration, either good or valu- 
able, appears on the face of the instru- 
ment, or can be proved aliunde, the instru- 
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ment will be void. Springs v. Hanks, 27 
N.C. 30 (1844); Jackson v. Hampton, 30 

N.C. 457 (1848); Bruce v. Faucett, 49 N.C. 
391 (1857). 

Resulting Use at Common Law. — At 
common law, where there was no consid- 

eration, the use would result to the feoffor, 

unless the declaration of the use or trust 

was contemporaneous with the transmuta- 
tion of the legal title. Pittman v. Pittman, 
SOT MC 7150,4129Si FE S61 (1890); 

Love and Affection as Consideration.— 
Though in form a deed is one of bargain 

and sale, yet if the only consideration is 
that of love and affection, it will operate 
as a covenant to stand seized. Slade v. 
Smith, 2 N.C. 248 (1796); Hatch v. Thomp- 
son, 14 N.C. 411 (1832); Cobb v. Hines, 44 
N.C. 343 (1853); Bruce v. Faucett, 49 N.C. 
391 (1857). 

This section merges the legal and equi- 
table titles in the beneficiary of a passive 
trust, but as to active trusts, the legal title 
vests and remains in the trustee for the 
purpose of the trust. Fisher v. Fisher, 218 
N.C. 42, 9 S.E.2d 493 (1940). See Security 
Nat’! Bank v. Sternberger, 207 N.C. 817, 
178 S.E. 595 (1935). 
Where the use is executed by the stat- 

ute, the trustee takes no estate or in- 
terest, both the legal and equitable estates 
vesting in the cestui que trust; but where 
the use is not executed, the legal title 

passes to the trustee. Lee v. Oates, 171 
N.C. 717, 88 S.E. 889 (1916). 

fon Leary. Oates wi7ieN,C. 717, 88°S. Ei 
889 (1916), it was said: “As to Mrs. Lee’s 
life estate, so long as her husband lived, it 
was necessary that the trust for her sep- 
arate use and maintenance should continue, 
as it was then active; but when her hus- 
band died, and the disability of coverture 
was removed, and there was no longer any 

necessity for a trustee to protect her in- 

terest, and as the trust then became pas- 

sive, the statute executed the use and 
united the legal and equitable estates in 
her.” See Perkins v. Brinkley, 133 N.C. 
154, 45 S.E. 541 (1903); Cameron v. Hicks, 
141, N.C. 21, 53 S.E. 728 (1906); Springs 
v. Hopkins, 171 N.C. 486, 88 S.E. 774 
(1916). 

The Statute of Uses, 27 Henry VIII, 
preserved in this State by this section, 
merges the legal and equitable titles in the 

beneficiary of a passive trust. Wachovia 
Bank & Trust Co. v. Taylor, 255 N.C. 
122, 120 S.E.2d 588 (1961). 
Where conveyance of wife’s property 

to trustee for her sole use and benefit dur- 
ing her life and, after her death, for the 
benefit of her husband was ineffective to 
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create any estate or trust in favor of the 

husband because of noncompliance with 

§ 52-12, a passive trust for the wife for 
her natural life was created and it was 
executed by the statute. Pilkington v. 

West, 246 N.C. 575, 99 S.E.2d 798 (1957). 
In a passive trust the legal and equi- 

table titles are merged in the beneficiary 
by virtue of the statute of uses. Poindexter 

v. Wachovia Bank & Trust Co., 258 N.C. 
371, 128 S.E.2d 867 (1963). 
Where Legal and Equitable Title in 

Same Person. — Where one who has an 
equitable title acquires the legal title so 
that the same becomes united in the same 

person, the former is merged in the latter, 

and numerous decisions elsewhere are to 

the same effect. Peacock v. Scott, 101 N.C. 
149, 7 S.E. 885 (1888); Odom v. Morgan, 
177 N.C. 367, 99 S.E. 195 (1919). 

Exceptions to Rule That Beneficial Use 

Is Converted into Legal Ownership. — 
Where one person is seized to the use of 
another, the statute carries the legal estate 

to the person having the use. But three 
classes of cases are made exceptions to 
its operation, ie.: (1) Where a use is 
limited on a use, (2) where a trustee is 
not seized but only possessed of a chattel 
interest, and (3) where the purposes of 
the trust make it necessary for the legal 
estate and the use to remain separate, as 

in the case of land conveyed for the sepa- 
rate use and maintenance of a married 

woman. Wilder v. Ireland, 53 N.C. 85 

(1860); Kirby v. Boyette, 118 N.C. 244, 24 
SJE? 18) (1896). 

Rule Does Not Apply to Active Trusts. 
—While this section converts the beneficial 
use into the legal ownership and unites the 
legal and equitable estates in the bene- 
ficiary, this rule applies only to passive 
or simple trusts and not to active trusts. 
Chinnismeave Cobb a c10MIN CalO440 155) «Sub. 
638 (1936), citing Lee v. Oates, 171 N.C. 
717, 88 S.E. 889 (1916); Patrick v. Beatty, 
202 N.C. 454, 163 S.E. 572 (1932). 

This section merges the legal and equi- 
table titles in the beneficiary of a passive 

trust, but the rule established by the 

statute does not apply to active trusts. 
Finch v. Honeycutt, 246 N.C. 91, 97 
8.E.2d 478 (1957). 

If the trust is active the legal and equi- 
table titles do not merge. Poindexter v. 
Wachovia Bank & Trust Co., 258 N.C. 371, 
128 S.E.2d 867 (1963). 
An active trust is one where there is a 

special duty to be performed by the trustee 
in respect to the estate, such as collecting 
the rents and profits, or selling the estate, 
or the execution of some particular pur- 
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pose. Chinnis v. Cobb, 210 N.C. 104, 185 
S.E. 638 (1936), citing Perkins v. Brink- 
ley, 133 N.C. 154,°45 S.E. 541 (41903); 
Finch v. Honeycutt, 246 N.C. 91, 97 $.E.2d 
478 (1957). 
Where there is any control to be exer- 

cised by the trustee or any duty to be 
performed by him in relation to the trust 
property or in regard to the beneficiaries, 
the trust is an active trust, and the legal 

and equitable titles do not merge in the 
beneficiaries. Finch v. Honeycutt, 246 N.C. 
91, 97 S.E.2d 478 (1957). 
Where a deed purports to convey land 

in trust, but prescribes no duties of any 
kind to be performed by the trustee, he 
is made a depositary only of title, and by 
Operation of this section the legal, as well 

as the equitable, estate in the land passed 
to and became vested solely in the bene- 
ficiary. Pippin v. Barker, 233 N.C. 549, 64 
S:E.2d 830 (1951). 

Trust for “Sole and Separate Use” of 
Married Woman. — The words “for the 
sole and separate use,’ or equivalent lan- 

guage, qualifying the estate of a trustee 
for a married woman, must be construed 
as manifesting the intent on the part of 
the grantor to limit her right of alienation 
to the mode and manner expressly pro- 

vided in the instrument by which the es- 
tate is created. Kirby v. Boyette, 118 N.C. 
244, 24 S.E. 18 (1896). 

Passive Trust for Husband and Wife. 
—Where a husband purchases realty and 
has the deed made to a trustee of a passive 

trust for the benefit of himself and wife, 
nothing else appearing, the instrument 

creates an estate by entirety. Akin v. First 
Nat'l Bank, 227 N.C. 453, 42 S.B.2d 518 
(1947). 

An estate of freehold to commence in 
futuro can be conveyed by a deed of bar- 
gain and sale operating under this section, 
or by executory devise; therefore, an es- 
tate to H. for life and at her death to her 
children in fee, reserving a life estate to 
the grantor, is good. Savage v. Lee, 90 
N.C. 320 (1884). 

Covenant to Stand Seized on Death of 
Grantor.—In Davenport v. Wynne, 28 N.C. 
128 (1845), where there was a convey- 
ance of real property upon the consider- 
ation of love and affection, reserving a life 
estate to the donor, it was held by the 
court that the conveyance was good; that 

it was a conveyance to stand seized to the 
use of the vendee on the death of the 
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donor. To the same effect is Hodges v. 
Spicer, 79 N.C. 223 (1878). And in Sasser 
v. Blythe, 2 N.C. 259 (1796), overruling 
Ward v. Ward, 1 N.C. 59 (1793), a similar 
construction was given to an instrument 
of like import. In the note to that case 

Judge Battle says: “There cannot be the 
least doubt but that a covenant to stand 
seized to the use of another, after his own 

life, is good to pass the estate intended; for 
the law raises in the grantor an estate for 
life in the meantime to support the future 
estate. This has been decided in a vast 
number of instances. There is no point 
better established by the authorities.” Sav- 
age v. Lee, 90 N.C. 320 (1884). 

Life Estate to Woman with Limitation 
Over to Children.—Where one devised, in 
1828, to a trustee, to the use and benefit 
of a woman, for her life, remainder to the 
use of all her children, it was held that the 
legal estate in the remainder, by force of 

the statute, passed to the children she had 
at the time of the devise, subject to the 
participation of such as she might there- 
after have. Wilder v. Ireland, 53 N.C. 85 
(1860). 

Future Contingent Use. — It is settled 
that a future contingent use to one wun- 
known, or not in esse, cannot be raised 
by a deed of bargain and sale. It is also 
settled that a use cannot be raised by a 
general power of appointment given to the 
taker of the first estate in the use; and the 

case is much stronger where the power of 
appointment is given to a stranger. Smith 
Vie. omith,, 46, N-@oi35 (853) se Brucemys 
Faucett, 49 N.C. 391 (1857). 

Shifting or Springing Use. — Whenever 
the event happens when a shifting or 
springing use is to take effect, the statute 
of uses vests the legal seizin and owner- 
ship in the person entitled by virtue of the 
use. Lee v. Oates, 171 N.C. 717, 88 S.E. 
889 (1916). 

Fee Simple Limited after a Fee Simple. 
—A fee simple may be limited after a fee 
simple either by a deed or will by opera- 
tion of the statute of uses; if by deed, it is 
a conditional limitation; if by will, it is 
an executory devise. Smith v. Brisson, 90 
N.C. 284 (1884). See Rowland v. Row- 
land, 93 N.C. 214 (1885). 

Applied in Craven County v. First Cit- 
izens Bank & Trust Co., 237 N.C. 502, 75 

S.E.2d 620 (1953). 
Cited in Honeycutt v. Citizens Nat'l 

Bank, 242'N.C. 734, 89 S.E.2d 598 (1955). 

§ 41-8. Collateral warranties abolished; warranties by life tenants 
deemed covenants.—All collateral warranties are abolished; and all warranties 
made by any tenant for life of lands, tenements or hereditaments, the same de- 
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scending or coming to any person in reversion or remaineder, shall be void; and 
all such warranties, as aforesaid, shall be deemed covenants only, and bind the 
covenanter in like manner as other obligations. (4 Anne, c. 16, s. 21; 1852, c. 16; 
Bee cetons. 10; Code, s. 1334- Rev... 5. 1587. C. o.,.5. 1741.) 

Editor’s Note.—For history and discus- and sale, in fee, with general warranty, the 
sion of section, see Southerland v. Stout, right of the heir of the wife to the land is 
68 N.C. 446 (1873); Smith v. Ingram, 130 not rebutted by the warranty. Johnson v. 
N.C. 100, 40 S.E. 984 (1902). Bradley, 31 N.C. 362 (1849). 

Remainder Not Defeated by Warranty. Warranty to Grantee but Not to As- 
—A warranty in a deed of a life tenant signs—Where a deed contains a watranty 
cannot defeat the remainder of the heirs to the grantee, but not to his assigns, 
by way of rebutter. Moore v. Parker, 34 such assignees can neither maintain an 
N.C. 123 (1851); Starnes v. Hill, 112 N.C. action on such covenant nor defend under 
Melo. ».b,.. 1011 (1893), it against the grantor. Smith vy. Ingram, 
Where land is devised to a person for 130 N.C. 100, 40 S.E. 984 (1902). 

life, and at her death to her children, the Heir Rebutted by Ancestor’s Warranty. 
children are not estopped by a deed with —Where in an action to recover lands the 
covenant of warranty executed by the plaintiff claims by paper title to his an- 
life tenant. Hauser v. Craft, 134 N.C. 319, cestor, without claim of possession, and it 
46 S.E. 756 (1904). appears that his ancestor has conveyed 

Under this section a warranty in a deed the land to a stranger with full covenants 
of a life tenant does not bar or rebut the and warranty of title prior to his having 
claim of heirs who can connect them- acquired it, the burden of proof is on the 
selves with the outstanding remainder. plaintiff to establish his title, and he can- 
This is so because such heirs take by pur- not recover, for his ancestor’s deed to the 
chase, i.e, as remaindermen, and not by stranger, with covenant and warranty, 
descent, ie., as heirs. Sprinkle v. Reids- destroys his right of action by rebutter, 
ville, 235 N.C. 140, 69 S.E.2d 179 (1952). and passes the title to the grantee by 

Warranty by Tenant by Curtesy. — _ estoppel. Olds v. Richmond Cedar Works, 
Where a tenant by the curtesy sells land 173 N.C. 161, 91 S.E. 846 (1917). 
belonging to his wife, by deed of bargain 

§ 41-9. Spendthrift trusts.—It is lawful for any person by deed or will 
to convey any property, which does not yield at the time of the conveyance a 
clear annual income exceeding five hundred dollars, to any other person in trust 
to receive and pay the profits annually or oftener for the support and maintenance 
of any child, grandchild or other relation of the grantor, for the life of such child, 
grandchild or other relation, with remainder as the grantor shall provide; and the 
property so conveyed shall not be liable for or subject to be seized or taken in 
any manner for the debts of such child, grandchild or other relation, whether the 
same be contracted or incurred before or after the grant. (1871-2, c. 204, s. 1; 
Bede.s: 1359; Rey:, s. 1588: C.S.,-s, 1742.) 

Editor’s Note.—For article on the spend- Gray v. Hawkins, 133 N.C. 145 OLE. 18638 
thrift trust statute, see 31 N.C.L. Rev. 175 (1903). 
(1953). For article on spendthrift and Trusts Restricted as to Amount and 
other restraints in trusts in North Caro- Duration—A perusal of the law will dis- 
lina, see 41 N.C.L. Rev. 49 (1962). close that such trusts are only permissible 

Substantial Compliance with Section for a restricted amount, “an annual income 
Necessary.—The provisions of the section not to exceed $500 net,” and by correct 
should be at least substantially met and interpretation to be applied to the support 
complied with to create the trust with of the beneficiary for his life only. Bank 
its incidents contemplated by the statute. of Union vy. Teste visto N.C. (54. .t21¢ Sake. 
Gray v. Hawkins, 133 N.C. 1, 45 S.E. 363 24 (1924). 
(1903). Trust Limitations Defeated by Fee 
Mere Declaration of Intent Insufficient. Simple Devise—In a fee simple devise 

—A mere declaration that it is the object with a subsequent provision that during 
of the deed, in part, to create a trust the life of the devisee the property is to be 
under this section, and that the appoint- “managed” by the trustees, paying to him 
ment of a trustee is left to the court, does the income and exempting the property 
not create such a trust as the court would from liability for his debts, the provision 
enforce by the appointment of a trustee. is repugnant to the fee, and the limitations 
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imposed are void; and at the suit of a pur- 
chaser for value under a deed from the 
devisee and the trustee, judgment against 
the latter and in favor of the plaintiff for 
possession should be granted. Vaughan 
VielWiseh 152 5Ni Ci 31, Gt eos 411910): 

Section Does Not Create Personal Prop- 
erty Exemption.—The effect of the spend- 
thrift trust statute, Revisal, s. 1588, now 
this section, is not to create a personal 
property exemption in favor of a nonresi- 
dent cestui que trust in the income from 
the trust estate. Fowler v. Webster, 173 
N Cy 442002 ¥S bee ioy ek LOL?) 

Spendthrift Trust Not Executed under 

Statute of Uses. — A devise creating a 
spendthrift trust, under this section, for 
the trustees to receive and pay the profits 
annually or oftener for the support and 
maintenance of the testator’s named son, 

is not a passive trust either as to the 
principal or income, nor is it one executed 
under the statute of uses. Fowler v. Web- 
ster, 173 eN,C., 442, 99) Sib. 157 (19800. 
A spendthrift trust directing the trustee 

to collect the rents and profits and pay 
same over to the beneficiary is, so far as 
the corpus of the estate is concerned, an 
active trust upon which § 41-7 does not 
operate to unite the beneficial and legal 

interests. Chinnis v. Cobb, 210 N.C. 104, 
185 S.E. 638 (1936). 

Not Subject to Debts.—The courts can- 
not, without violating the right of prop- 
erty possessed by the trustor, and the 

proper discharge of the trust by the trus- 
tee, condemn any part of the income 
for the foreign purpose of paying the debts 
of the cestui que trust, since the whole 
idea and purpose of this trust is that the 
beneficiary is unfit to handle the income 
of the fund. Fowler v. Webster, 173 N.C. 
£49. 92) S Be 15% Clot )e 

A spendthrift trust created under this 
section is not subject to the payment of 

debts created by the cestui que trust, 
though he is a nonresident of this State. 
Fowler v. Webster, 173 N.C. 442, 92 S.E. 
157eCLOLT). 
The interest of the cestui que trust in 

a spendthrift trust is not subject to attach- 
ment under § 1-440 et seq., since by ex- 
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press provision of this section the prop- 
erty is not liable for the debts of the cestui 
que trust in any manner. Chinnis v. Cobb, 
210 N.C. 104, 185 S.E. 638 (1936). 

Not Subject to Alienation.—In a spend- 
thrift trust the beneficiary cannot exercise 
the highest right of property, namely, 

alienation, as to the income, nor will it 
upon his death be assets. In spendthrift 
trusts authorized by the statute the bene- 
ficlary acquires no interest or property 
in the income any more than he does in 
the principal of the fund. He cannot 
alienate the income, he cannot direct its 
application in the purchase of any article 
whatever, or its disposal for any purpose. 
Fowler v. Webster, 173 N.C. 442, 92 S.E. 
157 (1917). 

Trustee Makes All Disbursements. — 

The trustee holds the income just as he 
holds the principal, to be applied for the 
designated purposes. It is his duty to 
make the disbursement, whether for board 
or clothing or in any other method in his 
judgment required for the support of the 

beneficiary. Fowler v. Webster, 173 N.C. 
442, 92 S.E. 157 (1917). 

Not to Pay Over Income to Cestui Que 
Trust.—The trustee is not authorized to 
pay over any part of the income to the 
beneficiary that he may spend it or use it 
or disburse it. The cardinal idea is that 
the cestui que trust is incompetent and 
cannot be trusted with the handling of the 
income, which duty is to be discharged by 
the trustee. Fowler v. Webster, 173 N.C. 
Oe CPUS Paine Gy hae 

Trustee May Defend Action without 
Appearance of the Cestui— The trustee of 
a spendthrift trust may defend an action 
seeking to attach the interest of the cestui 
que trust, both in the superior court and in 
the Supreme Court on appeal, without the 
appearance of the cestui, the preservation 
and protection of the property being in- 
cumbent upon the trustee under the terms 

of the trust. Chinnis v. Cobb, 210 N.C. 
104, 185 S.E. 638 (1936). 

Cited in In re Estate of Bulis, 240 N.C. 
529, 82 S.E.2d 750 (1954); Pilkington v. 
West, 246 N.C. 575, 99 S.E.2d 798 (1957). 

§ 41-10. Titles quieted.—An action may be brought by any person against 
another who claims an estate or interest in real property adverse to him for the 
purpose of determining such adverse claims; and by any man or woman against 
his or her wife or husband or alleged wife or husband who have not lived together 
as man and wife within the two years preceding, and who at the death of such 
plaintiff might have or claim to have an interest in his or her estate, and a decree 
for the plaintiff shall debar all claims of the defendant in the property of the plain- 
tiff then owned or afterwards acquired: Provided, that no such relief shall be 
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granted against such husband or wife or alleged wife or husband, except in case the 
summons in said action is personally served on such defendant. 

If the defendant in such action disclaim in his answer any interest or estate in 
the property, or suffer judgment to be taken against him without answer, the 
plaintiff cannot recover costs. In any case in which judgment has been or shall 
be docketed, whether such judgment is in favor of or against the person bring- 
ing such action, or is claimed by him, or affects real estate claimed by him, or 
whether such judgment is in favor of or against the person against whom such 
action may be brought, or is claimed by him, or affects real estate claimed by him, 
the lien of said judgment shall be such claim of an estate or interest in real es- 
tate as is contemplated by this section. (1893, c. 6; 1903, c. 763; Rev., s. 1589: 
1907, c. 888; C. S., s. 1743.) 

I. General Consideration. 
II. Nature and Scope of Remedy. 

A. Purpose. 

B. Interest Necessary to Bring Ac- 
tion. 

C. What Constitutes Cloud. 
itt Pleading “and Practice. 

A. In General. 
B. Pleadings. 
C. Jurisdiction of Courts. 

I. GENERAL CONSIDERATION. 

Editor’s Note. — As to the history and 
purpose of this section, see McLean v. 

Shaw, 125 N.C. 491, 34 S.E. 634 (1899); 
Rumbo v. Gay Mfg. Co., 129 N.C. 9, 39 
S.E. 581 (1901); Campbell v. Cronly, 150 
N.C. 457, 64 S.E. 213 (1909); Plotkin v. 
Merchants .Bank) é<'Trust? Co.; .188.N.C, 
711, 125 S.E. 541 (1924). 

This section is highly remedial. Plot- 
kin v. Merchants’ Bank & Trust Co., 188 
NGS 71d 125. S.H..541 (1.924). Chis isa re= 
medial statute which has been liberally 

construed; it is more comprehensive than 

the old suit in equity to remove a cloud 
from title. Jacobi Hardware Co. v. Jones 
Cotton Co., 188 N.C. 442, 124 S.E. 756 
(1924); Maynard v. Holder, 216 N.C. 524, 
5 S.E.2d 535 (1939). 

This section and the amendatory acts 
thereto, being remedial in nature, should 
have a liberal construction in order to 
execute fully the legislative intention and 
will, Stocks v. Stocks, 179 N.C. 285, 102 
S.E. 306 (1920), and to advance the 
remedy and permit the courts to bring 

the parties to an issue. Asheville Land 
Co. v. Lange, 150 N.C. 26, 63 S.E. 164 
(1908); Wachovia Bank & Trust Co. v. 
Miller, 2438 N.C. 1, 89 S.E.2d 765 (1955). 
The section deprives the defendant of no 

right, but affords him every opportunity 
of defending the validity of his title; but in 
the interest of peace and the settlement of 
controversies, it allows his adversary to 
put to the test of early judicial investiga- 
tion, and does not compel plaintiff to wait 
on the defendant’s pleasure as to the time 

when the inquiry shall be made, and thus 
give defendant an unfair advantage over 

him. Carolina-Tennessee Power Co. v. 
Hiawassee River Power Co., 175 N.C. 668, 
96 S.E. 99 (1918). 

The fact that the plaintiff brings his ac- 
tion under this section deprives the de- 

fendant of no right. He has the right to 
defend the validity of his alleged title on 
every relevant ground available in any 
type of action involving recovery or pos- 
session of real property. Barbee v. Ed- 
wards, 238 N.C. 215, 77 S.E.2d 646 (1953). 

If title becomes involved in a procession- 
ing proceeding under §§ 38-1 to 38-4, the 
proceeding becomes in effect an action to 
quiet title under this section. Roberts v. 
Sawyer, 229 N.C. 279, 49 S.E.2d 468 

(1948); Bumgarner vy. Corpening, 246 N.C. 
40, 97 S.E.2d 427 (1957). See note to § 
38-3. 

Restraining Sale under Execution. — 
Under this section the sheriff’s sale of 
land by execution under a judgment may 
now be restrained by suit in equity when 
it will cast an additional cloud upon the 
title of the owner of the lands. Mizell v. 
Bazemore, 194 N.C. 324, 139 S.E. 453 
(1927). 
Applied in Doub v. Harper, 234 N.C. 14, 

65 S.E.2d 309 (1951); Edwards v. Arnold, 

250 N.C. 500, 109 S.E.2d 205 (1959); Clay 
va Clay, 259-N.Cs 251,:71309'1S. Bed 309 
(1963); Twiford v. Harrison, 260 N.C. 217, 
32, S.E.2d 321 (1963). 
Cited in Johnson v. Fry, 195 N.C. 832, 

143 S.E. 857 (1928); Sears v. Braswell, 197 
N.C. 515, 149 S.E. 846 (1929); Bechtel v. 
Bohannan, 198 N.C. 730, 153 S.E. 316 
(1930); Hinton v. Whitehurst, 214 N.C. 99, 

198 S.E. 579 (1938); Whiteheart v. Grubbs, 
232 N.C. 236, 60 S.E.2d 101 (1950). 

II. NATURE AND SCOPE OF 
REMEDY. 

A. Purpose. 

In General. — ‘This section was de- 
signed and intended to afford a remedy 
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wherever one owns or has an estate or 
interest in real property, whether he is in 
or out of possession, and another wrong- 
fully sets up a claim to an estate or 
interest therein which purports to affect 
adversely the estate or interest of the true 

owner and which is reasonably calculated 
to burden and embarrass such owner in 
the full and proper enjoyment of his pro- 
prietary rights, including the right to dis- 
pose of the same at its fair market value. 
And it should and does extend to such 
adverse and wrongful claims, whether in 
writing or parol, whenever a claim by 
parol, if established, could create an in- 

terest or estate in the property, as in case 
of a parol trust or a lease not required to 

be in writing. And suit should be allowed, 
too, when existent records or written in- 
struments reasonably present such a claim, 
the statute preventing all hardship in such 
cases by its provision that if the holder 
does not insist on the same in his answer 
or does not answer at all, the plaintiff shall 
pay the costs. Satterwhite v. Gallagher, 
1734 NiGi5525.2.03 Si Hais69 BCL917) 4 Caro- 
lina-Tennessee Power Co. v. Hiawassee 
River Power Co., 175 N.C. 668, 96 S.E. 99 
(1918). 

To Leave Lands Unfettered.—The bene- 
ficial purpose of this section is to free the 
land of the cloud resting upon it and make 
its title clear and indisputable, so that it 
may enter the channels of commerce and 

trade unfettered and without the handicap 
of suspicion, instead of remaining idle 

and unremunerative. Christman v. Hill- 
iard, 167 N.C. 4, 82 S.E. 949 (1914); Caro- 
lina-Tennessee Power Co. v. Hiawassee 
River Power Co., 175 N.C. 668, 96 S.E. 
99 (1918); Plotkin v. Merchants’ Bank & 
Trust 2Co., 2188 NNEC 214; S25 4 ScB esa 
(1924). 
To Broaden the Equitable Remedy. — 

This section, giving the owner of lands the 
right to remove a cloud upon his title, is 
much broader in its scope and purpose 
than the equitable remedy theretofore 
allowed and administered in this State, and 
includes not only the right to remove an 
apparent lien under a docketed judgment, 

but also the potential claim of a wife to 
her inchoate right of dower in her hus- 
band’s lands. Southern State Bank v. 
Sumner, 187 N.C. 762, 122 S.E. 848 (1924). 

The statute has been said to be an ex- 
tension of the remedy in equity theretofore 
existing for the removal of clouds on title, 
and is intended to afford an easy and ex- 
peditious mode of determining all con- 
flicting claims to land, whether derived 
from a common source or from different 
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and independent sources. It is highly re- 
medial and beneficial in its nature, and 
should therefore be construed liberally. 
It is also a statute of repose, and for that 

reason is entitled to favorable consider- 
ation. Christman v. Hilliard, 167 N.C. 4, 
82 S.E. 949 (1914); Carolina-Tennessee 
Power Co. v. Hiawassee River Power Co., 
175 N.C. 668, 96 S.E. 99 (1918); East 
Carolina Lumber Co. v. Pamlico County, 
242 N.C. 728, 89 S.E.2d 381 (1955). 

The General Assembly of 1893 enacted 
the statute now codified as this section to 
avoid some of the limitations imposed up- 
on the remedies formerly sought by a 
bill of peace or a bill quia timet, and to 
establish an easy method of quieting titles 
to land against adverse claims. Wells v. 
Clayton, 236 N.C. 102, 72 S.E.2d 16 (1952). 

B. Interest Necessary to Bring Action. 

Generally. — In Rutherford v. Ray, 147 
Ni Cx 253.7 6175S; Be 57) 01908) aitewaseheld 
that suit may be instituted by any person 
against any other person claiming an in- 
terest adverse to his title. 

An action to quiet title under this sec- 
tion must be based upon plaintiffs’ owner- 
ship of some title, estate, or interest in 
real property, and defendants’ assertion of 
some claim adverse to plaintiffs’ title, es- 
tate, or interest, which adverse claim must 

be presently determinable. Vandiford v. 
Vanditord 241 Ni Ci42 aec4 ore edemoue 
(1954). 

Plaintiff Need Not Prove Estate in or 
Title to Land. — In Plotkin v. Merchants’ 
Bank "6. TrusteCo10188 NiCo7iiei2o ae 
541 (1924), it was held that the contention 

that a plaintiff in an action brought under 
this section must allege and prove that 
at the commencement of the action and 
at its trial he had an estate in or title to 
the land, cannot be sustained. It is only 
required that he have such an interest in 

the land that the claim of the defendant 
is adverse to him. But see Johnson v. 
Kramer “Bros.” &’'Co.,. 9202. ‘Peds '@7aa 
(E.D.N.C. 1913); Etheridge v. Wescott, 
244 N.C. 637, 94 S.E.2d 846 (1956). 

The statutory action to quiet title to 
realty consists of two essential elements. 
The first is that the plaintiff must own 
the land in controversy, or have some es- 
tate or interest in it; and the second is 
that the defendant must assert some claim 
to such land adverse to the plaintiff’s title, 
estate or interest. Wells v. Clayton, 236 
N.C. 102,' 72 S.E.2d 16 (1952). 
Remedy Given Whether in or out of 

Possession.—This section affords the rem- 
edy whenever one owns or has an estate 
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or interest in real property, whether he 
is in or out of possession, and another sets 
up a claim to an estate or interest therein 
which purports to affect adversely the 

estate or interest of the true owner and 
which is reasonably calculated to burden 
and embarrass such owner in the full en- 
joyment or disposition of his property 
at a fair market value; the statute affords 
a remedy by disclaimer when the party 

does not in fact claim the “adverse in- 
terest” which is alleged to be a cloud on 
the title of the true owner. Satterwhite 
v. Gallagher, 173 N.C. 525, 92 S.E. 369 
(1917); Vick v. Winslow, 209 N.C. 540, 
183 S.E. 750 (1936). See Daniels v. Bax- 
ter, 120 N.C. 14, 26 S.E. 635 (1897). 

The authorities to the effect that only 
one in possession may maintain an action 
to remove a cloud from title, were de- 
cisions rendered prior to the act of 1893, 
c. 6, Revisal, s. 1589. Since that statute, 
it is held that the action is maintainable, 
though plaintiff is not in the present pos- 
session or control of the property. Daniels 
mw. Daxter, 120.N.C. 14,26 'S.B. 635 (1897): 
Campbell v. Cronly, 150 N.C. 457, 64 S.E. 
213 (1909); Speas v. Woodhouse, 162 
N.C. 66, 77 S.E. 1000 (1913). 

Under this section, the plaintiff is not 
required to show that he is either in or 
out of possession. Nor is the plaintiff re- 
quired to show that the defendant is an 
occupant or any more than a claimant of 
the land in controversy. Barbee v. Ed- 
wards, 238 N.C. 215, 77 S.E.2d 646 (1953). 

Action Is Maintainable Though Plaintiff 

Might Have Maintained Ejectment.—This 
section is broad enough to cover an action 
to quiet the title to real property though 
the person sued may be wrongfully in pos- 
session and the plaintiff might have main- 
tained ejectment. The complaint would 
not be demurrable merely for the reason 
that the allegations might be sufficient to 
support a possessory action. Pressly v. 
Walker, 238 N.C. 732, 78 S.E.2d 920 (1953). 

Adverse Claimant to Execution Debtor. 
—If real estate levied upon should be 
claimed by one other than the execution 
debtor, then nothing can more quickly 
bring up for trial the plaintiff's prayer to 
have the cloud removed from his title 
than to allow the execution sale to take 
place. If the purchaser should delay to 
commence suit for recovery of possession, 
then the claimant can commence proceed- 
ings under the section. Mclean v. Shaw, 
125 N.C. 491, 34 S.E: 634 (1899). 

Judgment Lien—In McLean v. Shaw, 
125 N.C. 491, 34 S.E. 634 (1899), it was 
held that it was not in contemplation of 
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the act that a judgment lien should be 
included in the terms “estate” and “in- 
terest,’ as they are used in this section. 
This case was decided at September term, 
1899. The legislature, at its session in 
1903, by chapter 763, amended Laws 1893, 

c. 6, s. 1, by adding thereto the last sen- 
tence of the present section. “Estate” and 
“interest” now expressly embrace a judg- 

ment lien. Crockett v. Bray, 151 N.C. 615, 
66 S.E. 666 (1909). 

Correction of Life Estate into Fee 
Simple. — Defendants have a right, in 
order to avoid multiplicity of suits, to ask 
for the correction of a life estate deed, 

under which they claim, into a fee simple 
deed, by way of counterclaim, not merely 
as a matter of defense, but to remove a 
cloud upon the title, under this section. 
McLamb v. McPhail, 126 N.C. 218, 35 S.E. 
426 (1900). 
When Land Conveyed Pendente Lite.— 

Where the owner of lands in possession 
thereof or entitled thereto brings his ac- 
tion claiming as such owner to remove as 
a cloud upon his title the lien of one claim- 
ing under his mortgage, and pendente lite 
conveys the land to another with full war- 
ranty deed, he may continue to prosecute 
his suit against the mortgagee as to the 
title, being a real party in interest under § 

1-57, without claim of the right to the 

possession, under the provisions of this 
section; and where isssue has been joined, 
he may, if successful, recover his costs. 
Plotkin v. Merchants’ Bank & Trust Co., 

188 N.C. 711, 125 S.E. 541 (1924). 
Nonpayment of Taxes.—In a suit to re- 

move a cloud on the title to lands, the 

suggestion that plaintiff's ancestors have 
not, for many years, paid the tax on the 
land, is immaterial, because to do so does 
not, under any statute in force in this 

State, work a forfeiture of title, otherwise 
than by a sale conducted in conformity 
with the law. Johnston v. Kramer Bros. 
& Co., 203 Fed. 733 (E.D.N.C. 1913). 

C. What Constitutes Cloud. 

Includes Any Adverse Interest. — The 
language of this section is broad and 
liberal, showing the purpose of the General 
Assembly to permit any person to bring 
an action against another who claims an 
interest or estate in real property adverse 
to him. Plotkin v. Merchants’ Bank & 
oust. Com 18S NaC. 711, 185 SB.) 641 
(1924). 

Action Lies to Prevent Creation of 
Cloud.—An action will lie, not only to re- 
move an existing cloud on title, but also to 

prevent one from being created, and where 
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the object is merely preventive an injunc- 
tion is the proper remedy to restrain the 
doing of the wrongful act. Carolina-Ten- 
nessee Power Co. v. Hiawassee River 
Power Co., 175 N.C. 668, 96 S.E. 99 (1918). 

Defendant Need Only Be Claimant. — 
Under Laws 1893, c. 6, now this section, a 

plaintiff may maintain an action to remove 

a cloud from his title without showing that 
the defendant is an occupant or any more 
than a claimant of the land in controversy. 
Duncan v. Hall; 117° N.C. 443, 23 S.E. 362 
(1895). 
Adverse Claim Must Be Presently De- 

terminable. — This section applies only to 
the extent the alleged adverse claims are 
presently determinable. Vandiford vy. Van- 
diford, 241 N.C. 42, 84 S.E.2d 278 (1954). 

Apparent Invalidity of Defendant’s Title. 
— The plaintiff is not required to have 
possession as a condition precedent to his 
right of action, nor will the apparent in- 
validity of defendant’s title deprive him of 
the statutory remedy. Daniels v. Baxter, 
120 N.C. 14, 26 S.E. 635 (1897); Rumbo v. 
Gays Migs'Co.s: 1429 «NGA 390.1 58h 
(1901); Beck v. Meroney, 135 N.C. 532, 

47 S.E. 613 (1904); Campbell v. Cronly, 
150 N.C. 457, 64 S.E. 213 (1909); Caro- 
lina-Tennessee Power Co. vy. Hiawassee 
River Power Co., 175 N.C. 668, 96 S.E. 99 
(1918). 
Obscure Contingent Limitations. — This 

section enlarges the power of the courts 
to entertain suits to quiet titles, where 
the conditions were formerly such that 

a possessory action could not be brought; 
and the section is liberally construed, 
so that the court can acquire jurisdiction 
to clear up obscure contingent limitations 
which are imposed upon titles. Camp- 
bell v. Cronly, 150 N.C. 457, 64 $.E. 213 
(1909). 

Will of Living Person.—A paper-writ- 
ing, in form a will, executed by a person 
now living, is without legal significance 
either as a transfer of title or as a cloud 
thereon, until death of the testator and 
probate of the instrument. Vandiford v. 
Vandiford, 241 N.C. 42, 84 S.E.2d 278 
(1954). 

Invalid Judgment as Cloud—A _ judg- 
ment, if invalid, would be such a cloud on 
the title, or such a direct menace to it, as 

to fall within the provisions of this section. 

Stocks v. Stocks, 179 N.C. -285, 102 S.E. 
306 (1920). 

An action to quiet title or to remove a 
cloud from title is equitable in its nature, 
and may now be maintained to remove 

from the title a cloud created by the ap- 
parent lien of an invalid judgment dock- 
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eted in the county where the land lies. 
Holden v. Totten, 224 N.C. 547, 31 S.E.2d 
635 (1944). 

In an action to remove a cloud from 
plaintiff’s title, caused by a docket judg- 
ment alleged to be invalid, a demurrer to 
the complaint, as not stating a cause of 
action, was properly overruled, this sec- 
tion being sufficiently broad to entitle 
plaintiff to maintain an independent action. 

Exum v. Carolina R.R., 222 N.C, 222, 22 
S.E.2d 424 (1942). 
Judgment Obtained by Fraud.—A com- 

plaint alleged, in effect, that the plaintiff 
had her dower laid off in the lands of her 
deceased husband, in which the defendant, 
her son, was properly represented, and 
thereafter the son, without the service of 

summons upon her, instituted an _ inde- 
pendent proceeding to annul the judg- 
ment, and falsely represented to her that 
the action had been withdrawn, and that 
she should not further consider it, and in 

consequence, and through his false rep- 
resentation, obtained a judgment in his 
favor, destroying her dower right. The 
complaint was held sufficient for the plain- 
tiff to maintain an independent action to 
set aside the former judgment upon the 
issue of fraud, and also under this section 
to remove the former judgment as a cloud 
upon her title. Stocks v. Stocks, 179 N.C. 

285, 102 S.E. 306 (1920). 

Tax Deed.—Where a judgment entered 
in favor of the county in an action against 
the owner of land for taxes has been set 
aside upon motion after notice to the par- 

ties, the owner, in an action to remove 
cloud upon title, is entitled to judgment 
cancelling the tax deed. Galer v. Auburn- 

Asheville Co., 204 N.C. 683, 169 S.E. 642 
(1933). 
Foreclosure of Mortgage Given by Ten- 

ant in Common Prior to Partition—The 
purchaser of land from one tenant in com- 

mon, after the land had been allotted to 
the tenant in a special proceeding for 
partition, may maintain a suit to restrain 

foreclosure of a mortgage executed by the 
other tenant in common prior to partition, 
when the mortgagee advertises and seeks 
to sell a one-half interest in the entire 
tract, since such foreclosure would con- 

stitute a cloud on the purchaser’s title. 

Rostan v. Huggins, 216 N.C. 386, 5 S.E.2d 
162, 126 A.L.R. 410 (1939). 

Contract without Married Woman’s 
Privy Examination.—A contract to convey 
the lands of a married woman, signed by 
her and her husband, but without her privy 
examination, when recorded is a cloud up- 

on her title to the lands and subject to her 
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suit to remove the same, within the intent 

and meaning of this section, though she 
is and remains in possession of the land. 

Satterwhite v. Gallagher, 173 N.C. 525, 92 
S.E. 369 (1917). 
An usurious charge of interest on notes 

does not affect the validity of the mort- 
gage or deed of trust securing them, under 

§ 24-2, and a suit brought to remove a 
cloud upon title to the lands under this 

section to the extent of the usurious charge 
of interest on the notes cannot be main- 
tained. Briggs v. Industrial Bank, 197 N.C. 
120, 147 S.E. 815 (1929). 

Proof Required of Plaintiff—In a suit 
to remove a cloud upon the plaintiff’s title 
under this section, the defendant claimed 
under a sale by foreclosure of a mort- 
gage which the plaintiff attacked for fraud. 
It was held that the burden of proof was 
on the plaintiff to show the fraud by the 
preponderance of the evidence, and not by 

clear, strong and cogent proof as required 
in the information or correction of a con- 
veyance of land. Ricks v. Brooks, 179 N.C. 
204, 102 S.E. 207 (1920). 

III. PLEADING AND PRACTICE. 

A. In General. 

When Suit Treated as Action of Eject- 
ment.—A suit instituted to determine con- 
flicting claims to real property, under 

Laws 1893, c. 6, now this section, may be 
properly treated as an action of ejectment, 
when the complaint alleges ownership in 
the plaintiff and possession in the defen- 
dant. Hines v. Moye, 125 N.C. 8, 34 S.E. 
103 (1899); Baldwin v. Hinton, 243 N.C. 
113, 90 S.E.2d 316 (1955); Hayes v. Ricard, 
244 N.C. 313, 93 S.E.2d 540 (1956). 

The plaintiff is not bound to show as 

an independent proposition the invalidity 

and wrongfulness of the adverse claim. 
These matters are inseparably interwo- 
ven in the two essential elements of the 
action. The claim of the defendant is nec- 
essarily invalid and wrongful if it is ad- 
verse to the title, estate or interest of the 
true owner. Wells v. Clayton, 236 N.C. 102, 
72 S.E.2d 16 (1952). 

The plaintiff is not required to allege 
or show the specific circumstances giving 
rise to the defendant’s adverse claim, un- 
less it is essential for the plaintiff to over- 
come such claim in order to establish his 
own title, estate or interest. Hence, it is 
ordinarily sufficient for the plaintiff to al- 
lege and show in general terms that the 
defendant is asserting some claim adverse 
to him. Wells v. Clayton, 236 N.C. 102, 
fe o1H,.2d* 16° (1952). 

When Court Will Hear and Determine 
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without Action—The courts will hear and 
determine a controversy submitted with- 
out action in suits brought by and against 

the parties in interest, wherein a vendee 
has refused to accept the title on the 
ground of its being doubtful, either in the 

exercise of their equitable jurisdiction, 
treating the controversy as a bill for spe- 
cific performance, or under the provisions 
of this section, for the purpose of removing 

clouds upon obscure titles. Campbell v. 

Cronly, 150 N.C. 457, 64 S.E. 213 (1909). 
When Adverse Claim Invalid—Under 

Laws 1893, c. 6, now this section, where, 
in an action to determine conflicting claims 
to real property, plaintiff being in posses- 
sion, the court finds the claim of defendant 
to be invalid, the action should not be dis- 
missed, but the court should enter its 
decree removing the cloud upon the title. 
Rumbo v. Gay Mfg. Co., 129 N.C. 9, 39 
S.E. 581 (1901). 
No defense bond is required in an action 

to quiet title under this section. Roberts v. 
Sawyer, 229 N.C. 279, 49 S.E.2d 468 (1948). 
A judgment binds parties and privies 

only. Hines v. Moye, 125 N.C. 8, 34 S.E. 
103 (1899). 

Costs.—Where the defendant disclaims 
title to lands in a suit to remove a cloud 
thereon, the plaintiff is chargeable with 
the costs under the express provisions of 

this section. Clemmons y. Jackson, 183 N.C. 
382, 111 S.E. 609 (1922). 

In an action for trespass and for dam- 
ages, the plaintiff, after trial of issues as to 

trespass, etc., may not abandon these con- 

tentions upon the trial, and have the court 
consider the action as an equitable one to 
remove a cloud upon the title, and so avoid 
the payment of the full amount of the 
costs incident to the litigated issues. Clem- 
mons v. Jackson, 183 N.C. 382, 111 S.E. 
609 (1922). 

B. Pleadings. 

Sufficiency of Bill of Complaint—Where 
a bill asserts that the complainant is the 
owner of certain designated lands, sets 
forth the chain of title, and alleges that 
the defendant claims an adverse interest 
in the said lands, which claim renders sale 

impossible and otherwise casts a cloud 
over complainant’s title, it sufficiently 
states a cause of action to quiet title under 

this section. North Carolina Mining Co. v. 
Westfeldt, 151 Fed. 290 (W.D.N.C. 1907). 

A complaint, which alleged that defen- 
dant city claimed, without legal right 
thereto, a right-of-way on and over plain- 

tiff’s land, and that such claim was a cloud 
on his title, was sufficient to state a cause 

of action within the purview of this sec- 
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tion. Cannon v. Wilmington, 242 N.C. 711, 
89 S.E.2d 595 (1955). 

In an action to remove a cloud on title, a 
complaint alleging that defendants claimed 
under a receiver’s deed and that the trus- 
tee in a prior deed of trust executed by the 
debtor was not a party to the receivership 
proceedings, is demurrable, since the mere 
fact that the trustee in the deed of trust 
was not a party does not in itself render 
the receiver’s deed ineffectual. East Caro- 
lina Lumber Co. v. Pamlico County, 250 
N.C. 681, 110 S.E.2d 278 (1959). 

Unnecessary to Allege Possession.— 
This section removed the necessity for al- 
leging that the defendant was in posses- 
sion. The plaintiff may now set out his 
claim of title, and if defendant disclaims 
any adverse claim, the plaintiff pays the 
cost, and the title as between them is 
settled. Asheville Land Co. v. Lange, 150 
N.C. 26, 63 S.E. 164 (1908). 

When Occupation Is Alleged. — But 
where the plaintiff alleges an occupation 
as the cause of action, not only must the 
allegation and proof correspond, but the 
testimony offered to show possession is 

open to objection and exception on the 
ground of competency. Duncan v. Hall, 
117 N.C. 443, 23 S.E. 362 (1895). 

Answer Sufficient to Raise Issue.— 
Where the complaint in a suit to remove a 
cloud upon plaintiff’s title to land alleges 
that the plaintiff is the owner of the locus 
in quo, and asks for a reformation of his 

deed to the lands to show that by mutual 
mistake the name of the grantee therein 
was that of a private business enterprise he 
was conducting, and that accordingly the 
defendants claimed an interest therein, 
an allegation in the answer in reply that 
the defendant had no knowledge or in- 

formation sufficient to form a belief as 
to whether the plaintiff was conducting a 
business in the name of the grantee in the 
deed is sufficient to raise the issue, and a 
judgment in plaintiff's favor upon the 

pleadings is reversible error. Brinson v. 
Morris, 192 N.C. 214, 134 S.E. 453 (1926). 

Issue as to Delivery of Deed.—Delivery 
of a deed is essential to its validity, and 
where the pleadings and evidence raise the 
question of delivery under this section the 
court’s refusal to submit an issue thereon 
entitles appellant to a new trial. Ferguson 

v. Ferguson, 206 N.C. 483, 174 S.E. 304 
(1934). 

Pleadings Sufficient for Determination of 
Damages as in Condemnation. — Where, 
in addition, to the fact that general relief 

was prayed, the parties specifically asked 
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that their rights be determined, and defen- 
dant, relying upon the right of eminent 
domain, asserted its right to flood lands 
in which plaintiffs owned mineral interests 
in derogation of plaintiffs’ right of access, 
it was held that the damages resulting to 
plaintiffs from such floodings must be as- 
certained as in a suit for condemnation. 
Duke Power Co. v. Toms, 118 F.2d 443 
(4th Cir. 1941). 

C. Jurisdiction of Courts. 

Advisory Jurisdiction of Courts. — The 
advisory jurisdiction of courts of equity 
does not extend to the mere construction 
of a will to ascertain the rights thereunder 
of devisees or legatees. And such juris- 
diction is not sustained under this section, 
when the suit is not brought by the plain- 
tiff against some person claiming an ad- 
verse estate or interest. Heptinstall v. 
Newsome, 146 N.C. 503, 60 S.E. 416 (1908). 

Concurrent Jurisdiction of State and 
Federal Courts.—The remedy given by 
statutes of this character may be enforced 
in the federal court when the parties are 
inhabitants of different states. Johnston 
v. Kramer Bros. & Co., 203 Fed. 733 
(E.D.N.C. 1913). 

Where there is an action pending in the 
State courts to try the title to lands under 
this section, the State courts have there- 
by acquired jurisdiction over the property, 
and the federal courts will not entertain a 

suit in equity on the same facts and for the 
same relief. Westfeldt v. North Carolina 
Mining Co., 166 Fed. 706 (4th Cir. 1909). 

This section does not enlarge the juris- 
diction of federal courts of equity, as it 
merely regulates procedure and does not 
create any substantive right. And, even if 
it could be considered as creating an equi- 
table right, it would not authorize the trial 
by a federal court of equity of what is in 
essence an action of ejectment, for the 
reason that in such action the defendant 
is entitled under the federal Constitution to 
a trial by jury. Wood v. Phillips, 50 F.2d 
714 (4th Cir. 1931). 

In an action under this section, while 
it is true that a federal court of equity 
lacks jurisdiction of a suit brought against 
a number of defendants claiming severally 
different portions of the land in dispute, 
that ground may oust the court’s jurisdic- 
tion only in respect to those defendants 
who raise, the objection, and, where title 
and possession in the complainant is suffi- 
ciently alleged, it is error to dismiss the 
suit as to those defendants who have made 
no defense, but submitted themselves and 
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their interests to the jurisdiction of the 
court. New Jersey & N. C. Land & Lumber 
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Co. v. Gardner-Lacy Lumber Co., 178 Fed. 
772 (4th Cir. 1910). 

§ 41-10.1. Trying title to land where State claims interest.—When- 
ever the State of North Carolina or any agency or department thereof asserts a 
claim of title to land which has not been taken by condemnation and any individ- 
ual, firm or corporation likewise asserts a claim of title to the said land, such in- 
dividual, firm or corporation may bring an action in the superior court of the 
county in which the land lies against the State or such agency or department 
thereof for the purpose of determining such adverse claims. Provided, however, 
that this section shall not apply to lands which have been condemned or taken for 
use as roads or for public buildings. (1957, c. 514.) 

Suit May Be Brought to Determine Ex- 
tent of Easement Granted by State—A 
controversy between an individual and the 
State as to the extent of an easement 
granted to the individual by the State may 
be made the basis of a suit against the 
State in the superior court under § 1-253, 

since such suit involves title to realty 
within the purview of this section. Shingle- 
ton v. State, 260 N.C. 451, 133 S.E.2d 183 
(1963). 

Applied in East Carolina Lumber Co. v. 
Pamlico County, 250 N.C. 681, 110 S.E.2d 
278 (1959). 

§ 41-11. Sale, lease or mortgage in case of remainders.—In all cases 
where there is a vested interest in real estate, and a contingent remainder over 
to persons who are not in being, or when the contingency has not yet happened 
which will determine who the remaindermen are, there may be a sale, lease or 
mortgage of the property by a special proceeding in the superior court, which pro- 
ceeding shall be conducted in the manner pointed out in this section. Said pro- 
ceeding may be commenced by summons by any person having a vested interest 
in the land, and all persons in esse who are interested in said land shall be made 
parties defendant and served with summons in the way and manner now pro- 
vided by law for the service of summons in other special proceedings, as provided 
by § 1-94, and service of summons upon nonresidents, or persons whose names 
and residences are unknown, shall be by publication as now required by law or 
such service in lieu of publication as now provided by law. In cases where the 
remainder will or may go to minors, or persons under other disabilities, or to 
persons not in being, or whose names and residences are not known, or who 
may in any contingency become interested in said land, but because of such con- 
tingency cannot be ascertained, the clerk of the superior court shall, after due 
inquiry of persons who are in no way interested in or connected with such pro- 
ceeding, designate and appoint some discreet person as guardian ad litem, to 
represent such remainderman, upon whom summons shall be served as provided 
by law for other guardians ad litem, and it shall be the duty of such guardian ad 
litem to defend such actions, and when counsel is needed to represent him, to make 
this known to the clerk, who shall by an order give instructions as to the em- 
ployment of counsel and the payment of fees. 

The court shall, if the interest of all parties require or would be materially 
enhanced by it, order a sale of such property or any part thereof for reinvestment, 
either in purchasing or in improving real estate, less expense allowed by the 
court for the proceeding and sale, and such newly acquired or improved real 
estate shall be held upon the same contingencies and in like manner as was the 
property ordered to be sold. The court may authorize the loaning of such money 
subject to its approval until such time when it can be reinvested in real estate. 
And after the sale of such property in all proceedings hereunder, where there is 
a life estate, in lieu of said interest or investment of proceeds to which the life 
tenant would be entitled to, or to the use of, the court may in its discretion order 
the value of said life tenant’s share during the probable life of such life tenant, 
to be ascertained as now provided by law, and paid out of the proceeds of such 
sale absolutely, and the remainder of such proceeds be reinvested as herein pro- 
vided. Any person or persons owning a life estate in lands which are unproduc- 
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tive and from which the income is insufficient to pay the taxes on and reasonable 
upkeep of said lands shall be entitled to maintain an action, without the joinder 
of any of the remaindermen or reversioners as parties plaintiff, for the sale of 
said property for the purpose of obtaining funds for improving other nonproduc- 
tive and unimproved real estate so as to make the same profit-bearing, all to be 
done under order of the court, or reinvestment of the funds under the provisions 
of this section, but in every such action when the rights of minors or other per- 
sons not sui juris are involved, a competent and disinterested attorney shall be 
appointed by the court to file answer and represent their interests. The provisions 
of the preceding sentence, being remedial, shall apply to cases where any title in 
such lands shall have been acquired before, as well as after, its passage—March 7, 
1927. 

The clerk of the superior court is authorized to make all orders for the sale, 
lease or mortgage of property under this section, and for the reinvestment or se- 
curing and handling of the proceeds of such sales, but no sale under this section 
shall be held or mortgage given until the same has been approved by the resident 
judge of the district, or the judge holding the courts of the district at the time 
said order of sale is made. The approval by the resident judge of the district may 
be made by him either in term or at chambers. All orders of approval under said 
statute by judges resident in the district heretofore made either in term or at 
chambers are hereby ratified and validated. 

The court may authorize the temporary reinvestment, pending final investment 
in real estate, of funds derived from such sale in any direct obligation of the 
United States of America or any indirect obligation guaranteed both as to prin- 
cipal and interest or bonds of the State of North Carolina issued since the year 
one thousand eight hundred and seventy-two; but in the event of such reinvest- 
ment, the commissioners, trustees or other officers appointed by the court to hold 
such funds shall hold the bonds in their possession and shall pay to the life ten- 
ant and owner of the vested interest in the lands sold only the interest accruing on 
the bonds, and the principal of the bonds shall be held subject to final reinvestment 
and to such expense only as is provided in this section. Temporary reinvestments, 
as aforesaid, in any direct obligation of the United States of America or any in- 
direct obligation guaranteed both as to principal and interest or State bonds hereto- 
fore made with the approval of the court of all or a part of the funds derived from 
such sales are ratified and declared valid. 

The court shall, if the interest of the parties require it and would be materially 
enhanced by it, order such property mortgaged for such term and on such condi- 
tion as to the court seems proper and to the best interest of the interested parties. 
The proceeds derived from the mortgage shall be used for the purpose of adding 
improvements to the property or to remove existing liens on the property as the 
court may direct, but for no other purpose. The mortgagees shall not be held re- 
sponsible for determining the validity of the liens, debts and expenses where the 
court directs such liens, debts and expenses to be paid. In all cases of mortgages 
under this section the court shall authorize and direct the guardian representing 
the interest of minors and the guardian ad litem representing the interest of those 
persons unknown or not in being to join in the mortgage for the purpose of con- 
veying the interest of such person or persons. In all cases of mortgages under 
this section the owner of the vested interest or his or her legal representative shall 
within six months from the date of the mortgage file with the court. an itemized 
statement showing how the money derived from the said mortgage has been ex- 
pended, and shall exhibit to the court receipts for said money. Said report shali 
be audited in the same manner as provided for the auditing of guardian’s accounts. 
The owner of the vested interest or his or her legal representative shall collect 
the rents and income from the property mortgaged and apply the proceeds first 
to taxes and discharge of interest on the mortgage and the annual curtailment as 
provided thereby, or if said person uses or occupies said premises he or she shall 
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pay the said taxes, interest and curtailments and said party shall enter into a bond 
to be approved by the court for the faithful performance of the duties hereby im- 
posed, and such person shall annually file with the court a report and receipts 
showing that taxes, interests and the curtailment as provided by the mortgage have 
been paid. 

The mortgagee shall not be held responsible for the application of the funds 
secured or derived from the mortgage. The word “mortgage” whenever used here- 
in shall be construed to include deeds in trust. (1903, c. 99; 1905, c. 548; Rev., 
eee A il 0/7206. 956,0980 51919, onl -GurS is 1744 UE xcSessi, 1921)c, 88: 
1925s GmOPS MLO Ss tli 1927.ceul2d, 186001933) c2125% 193590299 1941. c. 
O2Gge1 9437 COM OS R/ 29501947 0083770195 1)e7 96.) 

I. General Consideration. 
II. Action in Superior Court for Sale. 

III. Sale and Reinvestment. 
IV. Illustrative Cases. 

Cross References. 

As to constitutional restriction against 

perpetuities, see North Carolina Const., 
Art. I, § 31. As to partition sales of real 
property generally, see §§ 46-22 to 46-34. 
As to vagueness of description of land in 
pleadings, see § 8-39; in conveyance, see 

§ 39-2. As to sale, lease or mortgage of 
property held by a “class,” where member- 

ship may be increased by persons not in 
esse, see § 41-11.1. 

I. GENERAL CONSIDERATION. 

Editor’s Note——For comment on the 

1941 amendment, see 19 N.C.L. Rev. 506. 
For brief discussion of the 1947 amend- 
ment, see 25 N.C.L. Rev. 390. 

Constitutionality and Validity—Revisal, 
s. 1590, now this section, providing for the 
sale of contingent remainders, is consti- 
tutional and valid. Smith v. Miller, 151 N.C. 
620, 66 S.E. 671 (1910). 

This section does not interfere with the 
essential rights of ownership, but, operat- 

ing in addition to those already possessed, 
is constitutional and valid. Pendlen v. 
Williams, 175 N.C. 248, 95 S.E. 500 (1918). 

Retroactive Effect—Chapter 99, Laws 
1903, Rev., s. 1590, now this section, is 
valid, even when allowed to reach back 
and affect estates already created by will, 

though only so far as it is permitted to 
apply to interests not yet vested. Ander- 
son v. Wilkins, 142 N.C 154, 55 S.E. 272 
(1906). See Springs v. Scott, 132 N.C. 548, 
44 S.E. 116 (1903). 

The decision in Springs v. Scott was 
approved in Hodges y. Lipscomb, 133 N.C. 
199, 45 S.E. 556 (1903), a case in which it 
appeared that the will was made prior to 
the passage of Laws 1903, c. 99. It was 

there held that the act of 1903 operated 
retrospectively, so as to apply to contingent 
interest created by a will which had al- 
ready taken effect by the death of the 

testator. Anderson v. Wilkins, 142 N.C. 
154, 55 S.E. 272 (1906). 

Purpose of Section—To prevent any 
possible doubt of the existence of the 

power of the court, upon the application of 
all the parties in interest, the trustee rep- 
resenting contingent remaindermen, and 
to provide for its exercise and protect the 

interest of all parties in remainder, whether 
in esse or not, the act of 1903, now this 
section, was passed. McAfee v. Green, 143 
N.C. 411, 55 S.E. 828 (1906). 
The remedial purpose of this section may 

be served where there are contingent 
remainders over to persons not in be- 

ing, or the contingency has not happened 
which will determine who the ultimate 
remaindermen are, but to achieve the de- 

sired result the provisions of the statute 
must be observed. Barnes vy. Dortch, 245 
Ni C369; .95 -5.H 2d 872° (957). 

Section Does Not Destroy Interest of 
Remote Contingent Remaindermen. — It 
was not the purpose of this section to de- 
stroy the interest of the remote contingent 
remaindermen, but to enable the present 
owners to sell the property and make a 
good title to the same, and to require that 

the proceeds be held as a fund, subject to 
the claims of persons who may ultimately 
be entitled thereto, and safeguard their 
rights in all respects. Poole v. Thompson, 
183 N.C. 588, 112 S.E. 323 (1922). See 
Lancaster v. Lancaster, 209 N.C. 673, 184 
5.H.527) (1936). 

It will be noted that this section does 
not, either in its terms or purpose, pro- 

fess or undertake to destroy the interest 

of the contingent remaindermen in the 
property, but only contemplates and pro- 
vides for a change of investment, and, 

subject to the right to use a reasonable 

portion of the amount for the improve- 
ment of the remainder, when properly 

safeguarded, it impresses upon the fund 
the same contingencies and limitations as 
were imposed upon the original property. 
Dawson v. Wood, 177 N.C. 158, 98 S.E. 
459 (1919). 
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When Section Applicable—This section 
[before the 1927 amendment] and § 41-12 
apply only to a sale of property in which 
there are or have been contingent in- 
terests. Waddell v. United Cigar Stores, 
195 N.C. 434, 142 S.E. 585 (1928). 
The 1927 amendment, where the land 

is unproductive, etc., extends the right of 
action to include life estates where there 
are vested remaindermen and reversioners 
without their joinder. The section there- 
tofore had reference only to contingent re- 
mainders. Stepp v. Stepp, 200 N.C. 237, 
156 S.E. 804, 76 A.L.R. 536 (1931). 
A sale under this section can be or- 

dered only in a “special proceeding,” which 
must be instituted before the clerk of the 
superior court, and the section has no ap- 
plication to an action for waste under § 

1-533. Parrish v. Parrish, 247 N.C. 584, 101 
S.E.2d 480 (1958). 

Strict Compliance Required. — In order 
that a valid conveyance of the land in fee 
simple be made pursuant to this section, 
it is essential that the provisions of the 
statute be strictly complied with. Blades 
v. Spitzer, 252 N.C. 207, 113 S.E.2d 315 
(1960). 
Applied to Charitable and Other Trusts. 

—Courts, in the exercise of general equi- 
table jurisdiction, may, in proper instances, 
decree a sale of estate in remainder and 
affected by contingent interests, for rein- 
vestment, or a portion thereof, when it is 
shown that it is necessary for the preser- 

vation of the estate and the protection of 
its owners; and this principle is not in- 
frequently applied in the proper adminis- 
tration of charitable and other trusts, not- 

withstanding limitations in instruments 
creating them that apparently impose re- 
strictions on the powers of the trustee in 
this respect, when it is properly established 
that the sale is required by the necessities 
of the case and the successful carrying 
out of the dominant purposes of the trust. 

Middleton v. Rigsbee, 179 N.C. 437, 102 
S.E. 780 (1920). 

The sale of an estate in remainder af- 
fected under the terms of a will with 
certain ultimate and contingent interests 
in trust will not be affected by a clause in 
the will requiring that the principal of the 

trust fund shall not be used or diminished 
during the period of thirty years, with a 
certain exception, the limitation applying 
only to the administration of the trust 
estate, and not preventing the court from 
ordering a sale when required by the neces- 
sities of the estate for its preservation. 
Middleton v. Rigsbee, 179 N.C. 437, 102 
S.E. 780 (1920). 

. EStatEs § 41-11 

Section Does Not Limit Power of Court 
over Trusts—This section, authorizing 

those who have a vested interest in land 
with contingent remainders over to per- 
sons not in being to petition for and pro- 
cure the sale of the land for reinvestment, 
does not limit the power of the court to 
supervise the administration of trust es- 
tates and to enter such orders and decrees 
in respect thereto as circumstances may 

require, so that the interest of contingent 
remaindermen and other beneficial owners 
may be sold to preserve the trust estate 
from destruction. First-Citizens Bank & 
Trust Co; -v. Rasberry,. 226. N.C. 586, (39 
S.E.2d 601 (1946). 

Power of Court Independent of Section. 
—The court, without regard to the act of 
1903, now this section, has the power to 
order the sale of real estate limited to a 
tenant for life, with remainder to children 
or issue, and upon failure thereof, over to 
persons, all or some of whom are not in 
esse, when one of the class being first in 
remainder after the expiration of the life 

estate is in esse and a party to the proceed- 
ing to represent the class, and upon decree 
passed, and sale and title made pursuant 
thereto, the purchaser acquires a perfect 
title as against all persons in esse or in 

posse. Springs v. Scott, 182 N.C. 548, 44 
S.E. 116 (1903). 

While the courts of this State do not 
have inherent power to decree a sale and 
pass title to the purchaser of lands, with 
remainder limited upon a contingency that 

would prevent the ascertainment of the 
ultimate takers, or any of them, till the 
death of the life tenant, this power is now 
conferred by the express terms of our 

statute in all cases where there is a vested 
interest in real estate, with a contingent 

interest over to persons not in being, or 
when the contingency has not happened 
which shall determine who the remainder- 
men are, under the procedure therein laid 
down. Dawson v. Wood, 177 N.C. 158, 
98 S.E. 459 (1919). 

Decree May Be Binding on Persons Not 
in Esse.—A lease authorized by the decree 
of a court of chancery may be binding 
upon beneficiaries not in esse, when their 

interests are the same as those of persons 
in being who are subjected by. due process 

to the jurisdiction of the court. Waddell v. 
United Cigar Stores, 195 N.C. 434, 142 
S.E. 585 (1928), wherein a lease of trust 
property was held valid over the objection 

that it might extend beyond the term of 
the trust. ; 

Status of Remainders.—Contingent re- 
mainders are no longer considered mere 
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possibilities which cannot be transferred, 
but a remainderman whose estate is con- 
tingent may convey it. 2 N.C.L. Rev. 126; 
Beacon v. Amos, 161 N.C. 357, 77 S.E. 407 
(1918). 

Cited in Smith v. Witter, 174 N.C. 616, 
94 S.E. 402 (1917); Hines v. Williams, 
198 N.C. 420, 152 S.E. 39 (1930); Greene 
v. Stadiem, 198 N.C. 445, 152 S.E. 398 
(1930); Cole v. Cole, 229 N.C. 757, 51 
S.E.2d 491 (1949); Davis v. Griffin, 248 
N.C. 539, 103 S.E.2d 728 (1958); Menzel v. 
Menzel, 250 N.C. 649, 110 S.E.2d 333 
(1959). 

II. ACTION IN SUPERIOR COURT 

FOR SALE. 

General Requirements for Sale—Lands 
devised for life with contingent limitations 
over may be sold for reinvestment under 
the provisions of this section, under the 
court’s order, subject to its future approval 
of the sale, when it is made to appear that 

the best interest of all parties so requires, 
and those living and in present interest are 
represented in person, and unborn chil- 
dren by guardian ad litem. McLean v. 
Caldwell, 178 N.C. 424, 100 S.E. 888 (1919). 

Jurisdiction Cannot Be Conferred by 
Consent.—Jurisdiction of the superior court 
of an action by owner of a vested estate 
against contingent remaindermen to sell 
land cannot be conferred by consent, and 
this section, authorizing such an action, 
must be strictly complied with. Watson v. 
United States, 34 F. Supp. 777 (M.D.N.C. 
1940). 

Jurisdiction on Appeal from Proceed- 
ings Improperly Brought before Clerk.— 
Lands subject to contingent limitations 
may be sold by order of the judge of the 
superior court in term, on appeal in pro- 
ceedings in partition improperly brought 
before the clerk, by retaining jurisdiction 
for the purpose of settling the controversy. 
Ryder v. Oates, 173 N.C. 569, 92 S.E. 508 
(1917). 

Where an action is wrongfully brought 
before the clerk of the superior court and 
is taken to the superior court by appeal, 

the superior court having original jurisdic- 
tion, it will be retained for hearing. Springs 
v. Scott, 1382 N.C. 548, 44 S.E. 116 (1903). 

Authority of Clerk.—It was not contem- 
plated by this section that the rights of 
parties should be entrusted to the clerks 
of the superior court in ordinary special 
proceedings without approval or confir- 
mation by a judge of the superior court. 
may? wo roole. 187, N.C. :740,123 SiEn 5 
(1924). 
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Proceedings Brought under § 46-3.— 
A tenant for life may not, directly or in- 

directly, affect the title of those in remain- 
der, whether having a vested or contingent 
interest in the lands, by joining them in 
their proceedings for a division or sale for 
that purpose, brought before the clerk of 
the court under the provisions of § 46-3, 
and these proceedings so brought cannot 
be validated by derivative jurisdiction in 
the superior court, on appeal, under the 

provisions of this section, it being required 
that the proceedings be originally brought 
in the latter jurisdiction, with certain re- 
quirements for the protection of contin- 
gent remaindermen, which must be strictly 

followed; and, though under §§ 46-23, 46-24 
a sale is provided when the land is af- 
fected with a contingent interest in re- 

mainder, not presently determinable, the 
proceedings are therein required to be 
brought upon petition of such remainder- 
men, and not upon that of the life tenants. 
Ray aver lL ooless187eN.Cv749 1 123-1S. Beis 
(1924). 

Life Tenant May Not Have Partition 
under § 46-24.—A tenant for life in lands 
may not by adversary proceedings against 
the remaindermen compel the sale of lands 
for partition of the proceeds under § 46-24, 

but upon a proper showing the sale for re- 
investment may be ordered in equitable 
proceedings under the provisions of this 
section. Smith v. Suitt, 199 N.C. 5, 153 S.E. 
602 (1930). 
Who May Institute Suit—Proceedings 

to have lands sold that are subject to a life 
estate, with limitation over, upon contin- 
gencies which will prevent the ascertain- 
ment of the remaindermen during the life 
of the first taker, etc., may be instituted 
by any person having a present vested 
interest in the lands. Dawson v. Wood, 
177 N.C. 158, 98 S.E. 459 (1919). 
The life beneficiary of a trust estate has 

a vested equitable estate therein so as to 

entitle her to institute proceedings for the 
sale of lands of the estate for reinvest- 
ment, and the trustees are proper parties 
to the proceeding. Blades v. Spitzer, 252 
N.C. 207, 113 $.E.2d 315 (1960). 

Plaintiff Must Have Vested Interest.— 
In a proceeding under this section to sell 
real property in which there is a contin- 

gent interest, plaintiff must be a person 
having a vested interest in the property 

to be sold, and the sale must be passed 
upon by the judge of the superior court. 
The contingent interest alone cannot be 
sold. Butler v. Winston, 223 N.C. 421, 27 
S.E.2d 124 (1943). 

Where one who had no vested estate in 
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land brought action in the superior court 
against contingent remaindermen to sell 
land, the court lacked jurisdiction of the 
action, and hence the judgment ordering 
sale of the land was void and could be 
collaterally attacked. Watson v. United 
States, 34 F. Supp. 777 (M.D.N.C. 1940). 
See Barnes v. Dortch, 245 N.C. 369, 95 
Syeezdesi 2m 195) 

Necessary Parties—Where timber grow- 
ing upon lands was devised to testator’s 
daughter for her life, and at her death to 
such of her children and grandchildren 
then living as she might have appointed in 
her will, or, upon her failure to exercise the 

power of appointment, to her children and 
grandchildren then living, objection to pro- 
ceedings brought by the devisee and her 
children and grandchildren then living on 
the ground that no one having a vested 
interest in the land had been made a party 
could not be sustained. Midyette v. Ly- 
coming Timber & Lumber Co., 185 N.C. 
423, 117 S.E. 386 (1923). See Thompson 

v. Humphrey, 179 N.C. 44, 101 S.E. 738 
(1919). 

In proceedings under this section certain 

contingent interests in land held in trust 
were sold and reinvested in other lands in 
accordance with the terms of the trust 
in the original deed conveying them. The 
title acquired under the original deed in 
trust by the trustee had become passive 
in him, and it was held that as, under the 
statute of uses, the legal and equitable title 

had merged in the same person, neither the 
trustee nor his heirs were necessary par- 
ties to the owner’s action against a pur- 
chaser to enforce his contract of purchase, 
and especially so when all vested and con- 
tingent interests were represented by some 

of the parties to the suit. Lee v. Oates, 
171 N.C. 717, 88 S.E. 889 (1916). 

Construing the statute, as amended, in 
Hodges v. Lipscomb, 133 N.C. 199, 45 

S.E. 556 (1903), the court held that it was 
only necessary to make parties defendant 
those of the contingent remaindermen who, 
on the happening of the contingency, would 
presently have an estate in the property at 

the time of action commenced, and as to 
others more remotely interested they could 
have their interest represented and pro- 
tected by a guardian ad litem as the statute 
provides. Dawson v. Wood, 177 N.C. 158, 
98 S.E. 459 (1919). 
A special proceeding under this section 

to authorize the sale for reinvestment of 

certain land in which there are contingent 
interests must be brought by a person 
having a vested interest in the land and 
those, who on the happening of the con- 
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tingency would presently have an estate 
in the property at the time the proceed- 
ing is commenced, made parties and served 

with summons. Barnes v. Dortch, 245 N.C. 
369, 95 S.E.2d 872 (1957). 

Effect of Omission of Persons Having 
Contingent Interests—An order of sale 
and judgment of confirmation will not be 
vacated on the ground that certain contin- 
gent remaindermen were not made parties 
to the proceedings to sell, where the in- 

terest of the contingent remaindermen has, 
since the sale, been extinguished by failure 
of the contingency. Beam v. Gilkey, 225 
N.C. 520, 35 S.E.2d 641 (1945). 

Setting Aside Sale for Failure to Serve 
Summons on Infant.—Where in proceed- 
ings to sell lands affected with contingent 
interests the provisions of this section 
have been observed, and the clerk has ap- 
pointed a guardian ad litem for contingent 

interests and for infant parties, the failure 
to serve summons on a minor is to be re- 
garded as an irregularity that will not 
render the sale void and a nullity. How- 

ever, on a proper showing, the sale may 
be set aside as to all the parties except an 
innocent purchaser without notice of the 
irregularity; and on appeal to the Supreme 
Court, when this fact is not apparent, 
the case will be remanded for its ascer- 

tainment. Welch v. Welch, 194 N.C. 633, 
140 S.E. 436 (1927). 
Where Guardian Appointed after Sale. 

—In a proceeding under this section to 
sell all the contingent interest in certain 
lands of minors and unborn children, where 
petitioners were represented by a guardian, 
judgment of sale signed on the day before 
the guardian’s appointment was void. 

Butler v. Winston, 223 N.C. 421, 27 S.E.2d 
124 (1943). 
When Action Abates.—An action against 

a contingent remainderman to sell the lands 
under this section abates upon the death 

of the remainderman prior to the termina- 
tion of the life estate, when his limitation 
over is made to depend upon his surviving 

the life tenant. Redden v. Toms, 211 N.C. 
312, 190 S.E. 490 (1937). 

Estoppel by Judgment.—Where an ex- 
ecutor under a will with power to sell the 
lands of his testate and reinvest the pro- 

ceeds, etc., has died, and all persons in 
present and contingent interest have been 

made parties to an action wherein the 
court has substituted another as trustee, 

upon like trusts in every respect, and the 
decree was not appealed from, all the 
privies and parties are estopped as to all 
issuable matters therein, and may not 
deny the power of the substituted trustee 
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to make sale of the lands as fully as the 
executor under the will was therein au- 
thorized to make. Hayden v. Hayden, 178 
N.C. 259, 100 S.E. 515 (1919). 

Preliminary Judgment for Payment of 
Betterments.—Where a preliminary judg- 
ment in proceedings to sell lands with con- 
tingent interests provides for the payment 
of betterments to the life tenant, and in 
this respect the judgment is not excepted 
to or appealed from, it is conclusive upon 
the parties as an estoppel. Pendleton v. 
Williams, 175 N.C. 248, 95 S.E. 500 (1918). 
Judgment under Former Law Does Not 

Work Estoppel—A former action deter- 
mined before the enactment on the subject 
by the legislature, holding that contingent 
remainders in lands, etc., cannot be sold 
unless all persons who may by any pos- 

sibility be interested unite in the decree, 
cannot estop the parties to proceedings 
thereafter brought under the provisions of 
this section. Pendleton v. Williams, 175 
N.C. 248, 95 S.E. 500 (1918). 

Irregularities in Judgment against Per- 
son Having No Interest.—Irregularity of 
entering a consent judgment against testa- 
tor’s minor grandson without investigation 
and approval of the court may be dis- 
regarded where the minor had no interest. 
Beam vy. Gilkey, 225 N.C. 520, 35 S.E.2d 
641 (1945). 

III. SALE AND REINVESTMENT. 

Public or Private Sale Permissible. 
The sale of estates affected with contin- 
gent interests, under the provision of this 
section, may, in the sound discretion of the 
trial judge and subject to his approval, 
be made either at public auction or by 
private negotiation, as the best interests 
of the parties may require. Middleton v. 

Rigsbee, 179 N.C. 437, 102 S.E. 780 (1920). 
See McAfee vy. Green, 143 N.C. 411, 55 S.E. 
828 (1906). 

Where the sale of land affected with 
remote contingent interests not ascertain- 

able at the time, comes within the pro- 
visions of this section, the court having 
jurisdiction may order the property dis- 
posed of either at a public or private sale, 
when it is shown that, as to the one or the 

other, the best interests of the parties will 
be promoted, subject always to the ap- 
proval of the court. Poole v. Thompson, 
183 N.C. 588, 112 S.E. 323 (1922). 
Where the provisions of this section 

have been observed in the sale of lands af- 
fected with contingent interests, the com- 
missioner appointed to make the sale may 
effect the same by private negotiations, 
subject to the approval of the court, when 
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it is properly made to appear that the best 
interests of the parties so require. Midyette 
v. Lycoming Timber & Lumber Co., 185 
N.C. 423, 117 S.E. 386 (1923). 

The court has the power to order the 
private sale of lands affected with contin- 
gent interests under the provisions of this 
section under a proper finding that it 

would be to the best interests of all con- 
cerned, without submitting this issue to 
the jury, and where the proceedings are 
properly had and all parties are before the 
court, the objection is untenable that the 

sale was made under the decision of the 
court, and the parties had not agreed there- 

to. DeLaney v. Clark, 196 N.C. 282, 145 
S.E. 398 (1928). See Ryder v. Oates, 173 
NeCot5694 92S: 508901917): 
Bond Required. — Where the court de- 

crees a sale of trust property for reinvest- 
ment, the trustees should be required to 
give bond, or other legal provision should 
be made, to assure the safety of the funds 
arising from the sale, notwithstanding that 
the will provides that the trustees should 
not be required to give bond in administer- 
ing the trust, since in acting under the de- 

cree of the court the trustees act as com- 
missioners of the court and not necessarily 
as trustees under the will. Blades v. 
SDItZer wc ocum NEC wre O me 1S ae S. be odaesd 5 

(1960). 

Decree Must Provide for Reinvestment 
—Where real estate is sold under order 
of the court, the decree must provide for 
investment of the fund in such way as the 
court may deem best for the protection 

of all persons who have or may have re- 
mote or contingent interests. Springs v. 

Scott, 132 N.C. 548, 44 S.E. 116 (1903). 
Discretion of Court and Clerk in Rein- 

vestment.—Before the 1923 amendment, 

which inserted the first sentence of the 
third paragraph of this section, it was held 
that the preservation of the proceeds of 
the sale of lands, under this section, was 
referred to the sound discretion of the trial 
judge, and no error was found to an 

order requiring the funds to be paid into 
the office of the clerk of the superior court, 
to be loaned out by him or otherwise in- 
vested as required by law until the hap- 
pening of the contingency, except that 
it should be so modified as to require that 
interest on these loans be allowed the 
owners of the particular estate, it appear- 

ing that they were given the usufruct of 
the land. Pendleton v. Williams, 175 N.C. 
248, 95 S.E. 500 (1918). 
Time of Reinvestment.—_In Laws 1905, 

c. 548, the reinvestment in realty was re- 
quired to be within two years, but such 
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requirement was removed by the later 

Laws 1907, cc. 956 and 980, leaving the 
matter of reinvestment somewhat in the 
discretion of the court, but with clear inti- 
mation that the fund should be reinvested 
in realty when an advantageous opportu- 
nity should be offered. Dawson v. Wood, 
177 N.C. 158, 98 S.E. 459 (1919). 

Effect of Omitting Bond Required by 
§ 1-407.—In all cases where property af- 
fected with unascertainable contingent re- 
mainders is ordered sold under the pro- 
visions of this section, it is now required 
by § 1-407 that a bond be given to assure 
the safety of the funds arising from the 
sale; but where this is omitted from a 
judgment otherwise regular, it will not af- 
fect the title conveyed, though the decree 
should be modified in that respect by 
proper steps taken in the superior court. 

Poole v. Thompson, 183 N.C. 588, 112 S.E. 
323 (1922). 
Where an order has been made for the 

sale of timber growing upon lands affected 
with contingent interests, the court should 
also require its commissioner appointed 
for the sale to give bond for the preser- 
vation and proper application of the pro- 
ceeds of sale, etc., under § 1-407; but this 
provision does not affect the title of the 
purchaser, who is not required to see to 
the application of the funds, and the 
proper order in this respect may be sup- 
plied by amendment or supplementary de- 

cree. Midyette v. Lycoming Timber & 
Lumber Co., 185 N.C. 423, 117 S.E. 386 
(1923). 

Purchaser’s Liability Ends When Money 
Paid into Court.—A purchaser of devised 
lands affected with a life estate and contin- 
gent limitation over, sold for reinvestment 
under the provisions of this section, is not 
ordinarily charged with the duty of looking 
after the proper disposition of the purchase 
money, and upon paying it into court, un- 
der its order, he is quit of further obligation 
concerning it. McLean v. Caldwell, 178 
N.C. 424, 100 S.E. 888 (1919). 
Where the purchaser at a sale of lands 

for reinvestment pays his money into the 
court or to the person authorized by order 
of court to receive it, ordinarily he is not 
required to see to the proper application of 

the fund, its safety being taken care of by 
the court in its final decree. DeLaney v. 
Clark, 196 N.C. 282, 145 S.E. 398 (1928). 

Purchaser Takes Fee Simple Title—A 
purchaser at a sale of land with contingent 
interests allowed under the provisions of 
this section acquires a fee simple title, upon 
payment of purchase price to the court or 

person authorized to receive it, without 
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being required to see to the application of 
the funds, and on such payment made is 
quit of all obligations concerning it. Pendle- 
ton v. Williams, 175 N.C. 248, 95 S.E. 550 

(1918). 

Commissioner Held without Authority to 
Insert Restrictions in Deed.—Where a 
commissioner was authorized by the court 
to sell part of the lands of an estate for 
reinvestment under the provisions of this 
section, and there were no restrictions in 
regard to the use of the property of the 
estate, and in the commissioner’s report and 
recommendation of the offer to purchase 

no authority to restrict the use of the prop- 
erty was asked, and none granted in the 
order of the court, it was held that the 
commissioner was without authority to in- 
sert restrictions in the deed to the pur- 
chaser, his authority being limited under 
the order of the court to the sale of the 
property and the distribution of the pro- 
ceeds of sale. Southern Real Estate Loan 
& Trust Co. vy. Atlantic Ref. Co., 208 N.C. 
501, 181 S.E. 633 (1935). 

IV. ILLUSTRATIVE CASES. 

Where lands are affected with a contin- 
gent interest in remainder, not determin- 
able during the life of the tenant for life, 
the holder of the vested interest and those 
in immediate remainder may proceed to 
have the lands sold under the provisions 
of this section, and have those remotely 
interested represented by guardian ad litem 
for the protection of their interests; and 
where it is made to appear that the interest 
of all parties requires, or will be materially 
enhanced by it, the court may order a sale 
of the property, or any part thereof, for 
reinvestment, either in purchasing or im- 
proving real estate, etc., or invested tempo- 
rarily to be held under the same contin- 

gencies in like manner as the property or- 
dered to be sold. Poole v. Thompson, 183 
N.C. 588, 112 S.E. 323 (1922). 

Complaints Held Good on Demurrer.— 
A testator devised his improved and un- 
improved lands, in the corporate limits of 
a town, to his daughter for life with re- 
mainder to her children living at her death, 
with ulterior limitations over to trustees 
on certain contingencies, and the life ten- 

ant brought proceedings for sale and re- 
investment of the proceeds under the pro- 
visions of this section, having made parties 
of the persons interested in accordance 
with the statute, and alleged that by the 
sale the income would be largely increased, 
that the sale of the contemplated part to 
a purchaser she had secured for a certain 
price would enable her to make improve- 



§ 41-11 Cu. 41 

ments on the land then without income, to 

make houses on other parts of the land 

more profitable for rental purposes, etc., 
that the property as it stood was rapidly 
depreciating, and that there were no avail- 

able funds, otherwise, to meet the necessary 
and insistent demands. It was held that a 
demurrer was bad, and properly overruled. 
Middleton v. Rigsbee, 179 N.C. 437, 102 
S.E. 780 (1920). 
Where the complaint of a life tenant 

alleges that the land is unproductive and 
income therefrom is insufficient to pay 

the taxes and reasonable upkeep, and prays 
that the land be sold in accordance with 
this section, the demurrer of the vested 
remaindermen is improperly sustained, the 
complaint alleging at least one good cause 
for action. Stepp v. Stepp, 200 N.C. 237, 
156 S.E. 804 (1931). 

Suit Regarding Management of Trust 
Estate——In a suit regarding the manage- 
ment of a trust estate where the trustee 
and the testator’s wife and children are 
parties and the one living grandchild is 
made a party defendant and is represented 
by a guardian ad litem, who also repre- 
sents as a class the other grandchildren 

not in esse, all parties having an interest 
in the estate are properly represented, and 

the judgment of the court is binding as to 
all interests. Spencer v. McCleneghan, 202 
N.C. 662, 163 S.E. 753 (1932). 
Where the grantors in a deed have 

erroneously assumed that they had title 
to the lands which they coveyed in fee, 
but which were affected by future contin- 
gent interest not at present ascertainable, 
and thereafter bring action to make title 
under the provisions of this section, and in 
these proceedings have protected the in- 
terest of the remote remaindermen by the 
appointment for them of a guardian ad 
litem, and have fully set forth the facts 
and circumstances of the former sale, and 
bring in the proceeds and submit them to 
the jurisdiction and orders of the court, 
the final judgment authorzing and con- 
firming the sale, being had in conformity 
with the provisions of the statute, perfects 
the title, and same will inure to the benefit 

of the covenantee in the former deed, and 

for a breach of this covenant only nominal 
damages are recoverable. Myer v. Thomp- 
son, 183 N.C. 543, 112 S.E. 328 (1922). 

Testator devised land to his five brothers 
and sisters and a nephew “for their lives 
and then to their children.” The life 
tenants partitioned the land into equal 
shares, and the lot partitioned to a sur- 
viving brother, aged 75 without children, 
was conveyed by the children of the four 
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deceased life tenants and the other sur- 
viving life tenant and her children to the 
wife of the surviving brother. The peti- 
tioners who purchased the lot from the 
surviving brother and his wife were not 
entitled to sell it by virtue of a proceeding 
under this section where the heirs of the 
testator living at the time of the proceed- 
ing were not made parties, since upon the 
death of the brother without issue the 
land would revert to the heirs of the testa- 
tor living at that time. Barnes v. Dortch, 
245 N.C. 369, 95 S.E.2d 872 (1957). 
A will devised a life estate to daughter 

with remainder to her children but she re- 
nounced her life estate and it was adju- 
dicated that the renunciation of the life 
estate accelerated the vesting of title in 
members of the class in esse at the time. 
It was held that the acceleration of the 
estate of the remaindermen did not change 
the date when the final roll cali will be 
made to ascertain members of the class, 

and although members of the class in esse 
are not required to account for rents and 

profits pending the birth of other members 
of the class, after-born children must be 
let in, and the fee simple title to the land 

cannot be conveyed prior to the death of 
the life tenant except for reinvestment pur- 
suant to judicial decree. Neill v. Bach, 231 
N.C. 391, 57 S.E.2d 385 (1950). 

A devise of an estate in trust with pro- 

vision that the income therefrom should be 
paid to a designated beneficiary for life 
and, upon her death, the corpus should be 

divided among her children, with further 
provision that the child or children of any 

deceased child of the life tenant should 
take such child’s share, requires that the 
remaindermen be ascertained upon the 

falling in of the life estate, who then take 
under the will and not as heirs of the life 
tenant, so that this section is applicable. 
Blades v. Spitzer, 252 N.C. 207, 113 S.E.2d 
315 (1960). 

Foreclosure of Tax Lien.—Where land 
held by a life tenant with contingent limi- 

tation over, the persons entitled to the 
remainder not being determinable until the 

death of the life tenant, was mortgaged 
by the life tenant and the mortgage was 

foreclosed upon default, it was held that in 

an action to foreclose the lien for taxes 
against the land under § 105-414, in which 

the purchaser at the foreclosure sale, the 
life tenant and the known contingent re- 

maindermen were made parties, and the 

minor contingent remaindermen, the un- 
known contingent remaindermen and those 
not in esse were represented by guardian 
ad litem under this section, and the provi- 
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sions of both statutes were fully and ac- 
curately followed, the purchaser at the 
commissioner’s sale acquired the fee sim- 
ple title. Rodman vy. Norman, 221 N.C. 320, 
20 S.E.2d 294 (1942). 

Sale of Growing Timber. — The timber 
growing upon lands devised to the testa- 
tor’s named daughter for her sole and 
separate use during her life only, and at 
her death to such of her children and 
grandchildren then living as she may have 
appointed in her will, and upon her fail- 

ure to have done so, to her children and 
grandchildren then living, during the life 
of the daughter, was affected by the con- 
tingencies contemplated by this section. 
Midyette v. Lycoming Timber & Lumber 
Coy rtbs NiCh4es edi 7S. W386" (1923): 

Order of Sale Held Invalid.—The pro- 
ceeding in which an order for the sale of a 
lot was made was not instituted and was 
not conducted in accordance with this 
section. The power of sale was not exer- 

cised by virtue of the statute. The proceed- 
ing was brought before the clerk, and not 
in term. The minors were not represented 
by guardian ad litem appointed by the 

judge, but by a next friend appointed by 
the clerk. The order or sale was signed, 
not during the term of the superior court 
in Haywood County, but by the judge 
holding the courts of the twentieth dis- 
trict (which includes Haywood County), at 

Sylva, in Jackson County, in said district. 
The order of sale could not, therefore, be 
held valid. Lide v. Wells, 190 N.C. 37, 128 
S.E. 477 (1925). 

Effect of Invalid Decree for Sale and 
Reinvestment.—In an action brought un- 
der the provisions of this section, to sell 

certain lands devised to E. for life with 
a contingent remainder to her children, 
it appeared that to further a scheme to 

erect a hotel on one of the lots, the court 
had decreed the sale of certain other of the 
lands and had appointed a commissioner 
to act in furtherance of its object. The 
lands were sold and the proceeds applied 
to the building of the hotel, but the funds 
being only sufficient to erect the skeleton 
work of the hotel, other of the lands were 
decreed by the court to be sold, and their 

proceeds to be likewise applied; these 
would not be sufficient for the purpose, 
and when erected the hotel would not be a 
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desirable investment, especially in the un- 
furnished condition in which it then would 
be left. It was held: (1) That the decree 
for the further sale and reinvestment was 
void, not meeting the statutory require- 
ment that the interests involved should be 
properly safeguarded; (2) that the court 
was without authority to order an invest- 
ment or reinvestment of funds not then 
available, but depending upon the outcome 
of future sales of the land, and of this, 
notice was implied to third persons; (3) 
that the purchasers at the sale of the land 
derived to a clear title thereto; (4) that 
the commissioner came under no personal 
liability to the contractor or materialmen 
of the hotel building; (5) that endorsers 
of a note made to procure money for build- 
ing the hotel had no claim on the hotel 
lot; (6) that the commissioner should sell 
the hotel lot and report to the court, and 
that the proceeds be held for the benefit 
of the devisees to the extent of the value 
of the lots and the costs of improvements 
thereon free from the claims of material- 
men, etc. Smith v. Miller, 151 N.C. 620, 66 
S Ha 672.19 10)y 

Mortgage for Permanent Improvements 

Held Improper. — The locus in quo was 

devised to testator’s daughter for life with 
limitation over to the daughter’s children. 
The daughter and her husband expended 
large sums in making permanent improve- 
ments upon the property, and instituted 
this proceeding against their children, in 
esse or which might thereafter be born, 
seeking to have a mortgage in the sum of 
$20,900 placed on the property to refinance 
an existing mortgage on the property in 
the sum of $10,000, and also unsecured 
notes executed by the life tenant repre- 
senting a part of the moneys used in mak- 
ing said improvements. It was held that 
since the remaindermen were in no way 
liable for any sums expended by the life 
tenant in making permanent improvements, 
the finding by the court that the excution 

of the mortgage to refinance the indebted- 
ness would materially enhance the interest 

of the remaindermen was erroneous, and 
judgment directing the execution of the 
mortgage to refinance the indebtedness 
should be reversed. Hall v. Hall, 219 N.C. 
805, 15 S.E.2d 273 (1941). 

§ 41-11.1. Sale, lease or mortgage of property held by a “‘class,”’ 
where membership may be increased by persons not in esse.—\Vherever 
there is a gift, devise, bequest, transfer or conveyance of a vested estate or inter- 
est in real or personal property, or both, to persons described as a class, and at 
the effective date thereof, one or more members of the class are in esse, and there 
is a possibility in law that the membership of the class may later be increased by 

440 



§ 41-11.1 Cu. 41. Estates § 41-11.1 

one or more members not then in esse, a special proceeding may be instituted in 
the superior court for the sale, lease or mortgage of such real or personal property, 
or both, as provided in this section. 

All petitions filed under this section wherein an order is sought for the sale, 
lease or mortgage of real property, or of both real and personal property, shall 
be filed in the office of the clerk of the superior court of the county in which all 
or any part of the real property is situated. If the order sought is for sale, lease 
or mortgage of personal property, the petition may be filed in the office of the 
clerk of the superior court of the county in which any or all of such personal es- 
tate is situated. 

All members of the class in esse shall be parties to the proceeding, and where 
any of such members are under legal disability, their duly appointed general 
guardians or their guardians ad litem shall be made parties. The clerk of the su- 
perior court shall appoint a guardian ad litem to represent the interests of the 
possible members of the class not in esse, and such guardian ad litem shall be a 
party to the proceeding. 

Upon a finding by the clerk of the superior court that the interests of all mem- 
bers of the class, both those in esse and those not in esse, would be materially pro- 
moted by a sale, lease or mortgage of any such property, he shall enter an order 
that the sale, lease or mortgage be made, and shall appoint a trustee to make such 
sale, lease or mortgage, in such manner and on such terms as the clerk may find 
to be most advantageous to the interests of the members of the class, both those 
in esse and those not in esse; but no sale, lease or mortgage shall be made, or 
shall be valid, until approved and confirmed by the resident judge of the district, 
or the judge holding the courts of the district. As a condition precedent to re- 
ceiving the proceeds of the sale, lease or mortgage, the trustee shall be bonded 
in the same manner as a guardian for minors. 

In the event of a sale of any such property, the proceeds of sale shall be owned 
in the identical manner as the property was owned immediately prior to the sale; 
provided, the trustee appointed by the clerk as provided above may hold, manage, 
invest and reinvest said proceeds for the benefit of all members of the class, both 
those in esse and those not in esse, until the occurrence of the event which will 
finally determine the identity of all members of the class; all such investments 
and reinvestments shall be made in accordance with the laws of North Carolina 
relating to the investment of funds held by guardians or minors; and all the pro- 
visions of G.S. § 36-4, relating to the reduction in bonds of guardians or trus- 
tees upon investment in certain registered securities and the deposit of the securi- 
ties with the clerk of the superior court, shall be applicable to the trustee ap- 
pointed hereunder. 

In the event the proceeds of sale shall be paid over to a trustee and invested by 
him as authorized above, the entire income actually received by the trustee from 
such investment shall be paid by said trustee periodically, and not less often than 
annually, in equal shares to the living members of the class as they shall be con- 
stituted at the time of each such payment, or to the duly appointed guardians of 
any such living members under legal disability. 

In the event the court orders a lease of the property, the proceeds from the 
lease shall be first used to defray the expenses, if any, of the upkeep and mainte- 
nance of the property, and the discharge of taxes, liens, charges and encumbrances 
thereon, and any remaining proceeds shali be paid over by the trustee in their 
entirety, not less often than annually, in equal shares to the living members of the 
class as they shall be constituted at the time of each such payment or to the duly 
appointed guardians of any such members under legal disability. 

Payments of income to the living members of the class as aforesaid shall con- 
stitute a full and final acquittance and disposition of the income so paid, it being 
the intent of this section that only the living members of the class (as they may 
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be constituted at the time of each respective income payment) shall be entitled to 
the income which is the subject of the respective payment, and that possible mem- 
bers of the class not in esse shall not share in, or become entitled to the benefit 
of any income payment made prior to the time that such members are born and 
become living members of the class. 

In the event that there has been a sale of any of the property, and the proceeds 
of sale are being held, managed, invested and reinvested by a trustee as provided 
above, any member of the class who is of legal age and who is not otherwise 
under legal disability may sell, assign and transfer his entire right, title and in- 
terest (both as to principal and income) in the funds or investments so held by 
the trustee. Upon receiving written notice of such sale, assignment or transfer, 
the trustee shall recognize the purchaser, assignee and transferee as the lawful 
successor in all respects whatsoever to the right, title and interest (both as to prin- 
cipal and income) of the seller, assignor and transferor; but no such sale, trans- 
fer or assignment shall divest the trustee of his legal title in, or possession of, 
said funds or investments or (except as provided above) affect his administra- 
tion of the trusts for which he was appointed. 

The court shall order a mortgage of the property only for one or more of the 
following purposes: 

(1) To provide funds for the costs and expenses of court incurred in carry- 
ing out any of the provisions of this section ; 

(2) To provide funds for the necessary upkeep and maintenance of the prop- 
erty; 

(3) To make reasonable improvements to the property ; 
(4) To pay off taxes, other existing liens, charges and encumbrances on the 

property. 

The mortgagee shall not be held responsible for the application of the funds se- 
cured or derived from the mortgage. As used in this section, references to mort- 
gages shall also apply to deeds of trust executed for loan security purposes. 

Every trustee appointed pursuant to the provisions of this section shall file with 
the clerk of the superior court an inventory and annual accounts in the same man- 
ner as is now provided by law with respect to guardians. 

The superior court shall allow commissions to the trustee for his time and 
trouble in the effectuation of a sale, lease or mortgage, and in the investment and 
management of the proceeds, in the same manner and under the same rules and 
restrictions as allowances are made to executors, administrators, and collectors. 

Provided, however, this section shall not be applicable where the instrument 
creating the gift, devise, bequest, transfer or conveyance specifically directs, by 
means of the creation of a trust or otherwise, the manner in which the property 
shall be used or disposed of, or contains specific limitations, conditions or restric- 
tions as to the use, form, investment, leasing, mortgage, or other disposition of 
the property. 

And provided further, this section shall not alter or affect in any way laws or 
legal principles heretofore, now, or hereafter existing relating to the determina- 
tion of the nature, extent or vesting of estates or property interests, and of the 
persons entitled thereto. But where, under the laws and legal principles existing 
without regard to this section, a gift, devise, bequest, transfer or conveyance has 
the legal effect of being made to all members of a class, some of whom are in esse 
and some of whom are in posse, the procedures authorized hereby may be utilized 
for the purpose of promoting the best interests of all members of the class, and 
this section shall be liberally construed to effectuate this intent. The remedies and 
procedures herein specified shall not be exclusive, but shall be cumulative, in ad- 
dition to, and without prejudice to, all other remedies and procedures, if any, 
which now exist or hereafter may exist either by virtue of statute, or by virtue of 
the inherent powers of any court of competent jurisdiction, or otherwi ise. 
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The provisions of this section shall apply to gifts, devises, bequests, transfers, 
and conveyances made both before and after April 5, 1949. (1949, c. 811, s. 1.) 

Editor’s Note.—Section 3 of the act in- 
serting this section made it effective upon 
its ratification on April 5, 1949. For dis- 
cussion of this section, see 27 N.C.L. Rev. 
415. 

Section Limited to Proceedings Involv- 

ing Sale, Lease or Mortgage. — This sec- 
tion appears to be limited to actions or 
proceedings involving the sale, lease or 
mortgage of property. McPherson v. First 
& Citizens Nat’l Bank, 240 N.C. 1, 81 
S.E.2d 386 (1954). 

§ 41-12. Sales or mortgages of contingent remainders validated.— 
In all cases where property has been conveyed by deed, or devised by will, upon 
contingent remainder, executory devise, or other limitations, where a judgment 
of a superior court has been rendered authorizing the sale or mortgaging, including 
execution of deeds of trust, of such property discharged of such contingent re- 
mainder, executory devise, or other limitations in actions or special proceedings 
where all persons in being who would have taken such property if the contingency 
kad then happened were parties, such judgment shall be valid and binding upon 
the parties thereto and upon all other persons not then in being or whose estates 
had not then vested: Provided, that nothing herein contained shall be construed *o 
impair or destroy any vested right or estate. (1905, c. 93; Rev., s. 1591; C.S., s. 
1745 ; 1923, c. 64; 1935, c. 36.) 

Cross Reference. — As to revocation of 
deeds of future interests made to persons 
not in esse, see § 39-6. 

Editor’s Note. — The 1923 amendment 
reenacted this section, validating sales of 
property under a judgment of the superior 
court, where the property has been con- 

veyed by deed or devised by will, upon 
contingent remainder, executory devise, or 
other limitation, and the judgment has au- 
thorized a sale of the property discharged 
of the contingent remainder or other limi- 
tation. The section was enacted in 1905, 
validating such sales made before that date, 
and the 1923 amendment extends to such 
sales made since 1905 and up to March 6, 
1923. 1 N.C... Rev. 285. 

By the 1935 amendment this section 
was made to apply to mortgages and deeds 
of trust. The amendment also added the 
clause just preceding the proviso, reading 
“or whose estates had not then vested.” 

Constitutionality and Validity. — This 
section is a valid exercise of legislative 
power. Anderson v. Wilkins, 142 N.C. 154, 

55 S.E. 272 (1906). 
This section, rendering valid judgments 

authorizing the sale of lands wherein 
there are contingent remainders, is con- 
stitutional and valid. Bullock v. Planters 
Cotton-Seed Oil, 165 N.C. 63, 80 S.E. 972 
(1914). 

So long as the interest remains contin- 
gent only, the legislature may act, for a 
bare expectancy or any estate depending 
for its existence on the happening of an 

uncertain event is within its control, not 
being a vested right which is protected by 
constitutional guaranties. Anderson v. Wil- 
kins, 142 N.C. 154, 55 S.E. 272 (1906). 

Partition Sale Not Authorized. This 
section does not authorize or validate a 
partition sale at the instance of a life ten- 
ant against vested remaindermen, who are 
not infrequently children. Ray v. Poole, 187 
N.C. 749, 123 S.E. 5 (1924). 
Application—A testator devised certain 

lands to his wife during her widowhood 
or life, which, at her death, were to be 
equally divided between the children or 

“their heirs.” The lands were sold in parti- 

tion in 1904, during the lifetime of, the 
widow, and the children were made par- 
ties. One of these children died in 1906, 
before the death of her mother (1909) and 
her children, the grandchildren of the tes- 
tator, brought suit to recover their inter- 
ests in the land devised, claiming they had 
a vested interest therein in 1904, and not 
being parties to the proceedings, were not 
estopped by the judgment in partition. It 
was held that the plaintiffs had a contin- 
gent interest in the lands at the time of the 
sale, and were concluded from claiming the 
lands under the Validating Act of 1905 
(Revisal, s. 1591, now this section). Bul- 
lock v. Planters Cotton-Seed Oil Co., 165 

N.C. 63, 80 S.E. 972 (1914). 
Cited in Hines v. Williams, 198 N.C. 420, 

152 S.E. 39 (1930); Watson v. United 
States, 34 F.Supp. 777 (M.D.N.C. 1940). 

§ 41-13. Freeholders in petition for special taxes defined.—In all 
cases where a petition by a specific number of freeholders is required as a con- 
dition precedent to ordering an election to provide for the assessment or levy of 
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taxes upon realty, all residents of legal age owning realty for life or longer term, 
irrespective of sex, shall be deemed freeholders within the meaning of such re- 
quirement.;(1915,c.22.; C, 525551746.) 

Former Law. — “Freeholders,” used in 
Laws 1911, c. 135, s. 1, amending Revisal, 
s. 4115, as to who are required to sign the 
petition for the laying off special school 
districts and levying a tax therein, did not 
include females. Gill v. Board of Comm’rs, 
160 N.C. 176, 76 S.E. 203 (1912). 
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Women Now Included.—In ascertaining 
the necessary number of resident free- 
holders for a petition in a proposed new 
school district, women freeholders must 
be counted, under the provisions of this 
section. Chitty v. Parker, 172 N.C. 126, 90 
S Hawi s2 (L916). 
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Chapter 42. 

Landlord and Tenant. 

Article 1. Sec. 

General Provisions 42-18. Tenant’s undertaking on continu- 

Sec ; ance or appeal. 

42-1. Lessor and lessee not partners. 42-19. vee ates to landlord on his 
42-2. Attornment unnecessary on convey- - eg Sp . : 

ance of reversions, etc. 42-20. Crops sold, if neither party gives 
42-3. Term forfeited for nonpayment of undertaking. 

42-21. Tenart’s crop not subject to execu- 

42-4. Recovery for use and occupation. Jee Hire ma ter : 
42-5. Rent apportioned, where lease ter- e-a2, Unlawtul seizure by ies vase aE finated. byedeat moval by tenant misdemeanor. 

42-22.1. Failure of tenant to account for 
sales under tobacco marketing 
cards. 

42-23. Terms of agricultural tenancies in 
certain counties. 

rent. 

42-6. Rents, annuities, etc., apportioned, 
where right to payment termi- 
nated by death. 

49.7. In lieu of emblements, farm lessee 
holds out year, with rents appor- : 42-24. Turpentine and lightwood leases. 
tioned. : 5 42-25. Mining and timberland leases. 

42-8. Grantees of reversion and assigns 
of lease have reciprocal rights un- Article 3. 
der covenants. 

42-9. Agreement to rebuild, how con- 
strued in case of fire. 

42-10. Tenant not liable for accidental 

Summary Ejectment. 

42-26. Tenant holding over may be dis- 
possessed in certain cases. 

42-27. Local: Refusal to perform contract 
damage. 4 : oe ‘ : ground for dispossession. 42-11. W pion by tenant misde- 42-28. Summons issued by justice on veri- 
meanor. 

fied complaint. 
29. Service of summons. 

-30. Judgment by default or confession. 
31. Trial by justice; jury trial; judg- 

ment; execution. 

42-12. Lessee may surrender, where build- 4 
ing destroyed or damaged. 4 

42-13. Wrongful surrender to other than 49 
landlord misdemeanor. 

42-14. Notice to quit in certain tenancies. 42-32. Damages assessed to trial. 
; 2-33. S , 

Atucle:o 42-33. Rent and costs tendered by tenant 
42-34. Undertaking on appeal; when to be 

Agricultural Tenancies. increased. 
42-15. Landlord’s lien on crops for rents, 42-35. Restitution of tenant, if case 

advances, etc.; enforcement. quashed, etc., on appeai. . 
42-15.1. Landlord’s lien on crop insurance 42-36. Damages to tenant for disposses- 

for rents, advances, ete.; en- sion, if proceedings quashed, etc. 
fortement. Acticlenal 

42-16. Rights of tenant. 
42-17. Action to settle disputes between Forms. 

parties. 42-37. Forms sufficient. 

ARTICLE I. 

General Provisions. 

§ 42-1. Lessor and lessee not partners.—No lessor of property, merely 
by reason that he is to receive as rent or compensation for its use a share of the 
proceeds or net profits of the business in which it is employed, or any other un- 
certain consideration, shall be held a partner of the lessee. (1868-9, c. 156, s. 
3; Code, s. 1744; Rev., s. 1982: C. S., s. 2341.) 
Agreement Not Constituting Agricul- B. was to furnish land, farming imple- 

tural Partnership—vThe lessor and lessee ments, feed and team and W. was to do 
are not partners. State v. Keith, 126 N.C. the work, and the crops were to be equally 
1114, 36 S.E. 169 (1900). Thus, where divided, it was held that this was not an 
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Avplied in Moss v. Hicks, 240 N.C. 788, 

83 S.E.2d 890 (1954). 
Quoted in Perkins v. Langdon, 231 N.C. 

386, 57 S.E.2d 407 (1950); Johnson v. 
Gill, 235 N.C. 40, 68 S.E.2d 788 (1952). 

agricultural partnership. Lawrence v. 
Week, 107, N.C» 119, 12 S:E. 120 (4890). 
See Day v. Stevens, 88 N.C. 83 (1883), 
explaining and correcting Curtis v. Cash, 
84 N.C. 41 (1881). See also Keith v. Lee, 
246 N.C. 188, 97 S.E.2d 859 (1957). 

§ 42-2. Attornment unnecessary on conveyance of reversions, etc. 

—Every conveyance of any rent, reversion, or remainder in lands, tenements or 

hereditaments, otherwise sufficient, shall be deemed complete without attornment 

by the holders of particular estates in said lands: Provided, no holder of a particu- 

lar estate shall be prejudiced by any act done by him as holding under his grantor, 

without notice of such conveyance. (4 Anne, c. 16, s. 9; 1868-9, c. 156, s. 17; Code, 

s. 1764; Rev., s. 947; C. S., s. 2342.) 

Lessee Becomes Tenant of Grantee. — Rent Follows Reversion.—Rent due un- 

When title passes, lessee ceases to hold der a lease follows reversion. Perkins v. 

under the grantor. He then becomes a_ Langdon, 231 N.C. 386, 57 S.E.2d 407 

tenant of grantee, and his possession is (1950). 

grantee’s possession. Pearce v. Gay, 263 
N.C. 449, 139 S.E.2d 567 (1965). 

§ 42-3. Term forfeited for nonpayment of rent.—In all verbal or written 
leases of real property of any kind in which is fixed a definite time for the payment 
of the rent reserved therein, there shall be implied a forfeiture of the term 
upon failure to pay the rent within ten days after a demand is made by the lessor 
or his agent on said lessee for all past-due rent, and the lessor may forthwith enter 
and dispossess the tenant without having declared such forfeiture or reserved the 
right of reentry in the lease. (1919, c. 34; C. S., s. 2343.) 

Purpose of Section.—This section was 
passed to protect landlords who made 
verbal or written leases and omitted in 
their contracts to make provision for re- 
entry on nonpayment of rent when due. 
The consequence was that often an in- 
solvent lessee would avoid payment of 
rent, refuse to vacate and stay on until his 
term expired. Ryan v. Reynolds, 190 N.C. 
563, 130 S.E. 156 (1925). 

Written into Leases.—The section writes 
into a contract of a lease of lands, when 
the lease is silent thereon, a forfeiture of 
the terms of the lease upon failure of the 
lessee to pay the rent within ten days after 
a demand is made by the lessor or his 
agent for all past due rent, with right of 
the lessor to enter and dispossess the 

lessee. Ryan v. Reynolds, 190 N.C. 563, 130 

S Ee 15609019251). 

Forfeiture for Benefit of Lessor.—The 
forfeiture implied by this section is for the 
benefit of the lessor, and to be declared 
only at his application. Monger v. Lutter- 
loh, 195 N.C. 274, 142 S.E. 12 (1928), 
holding section not applicable to facts of 

case. 

Necessity of Demand for Rent.—Where 
lease contains no forfeiture clause for 
failure to pay rent, and lessee, after les- 
sor’s death, pays rent to lessor’s personal 
representative to the knowledge of les- 

sor’s heir, the heir, who made no demand 
for the rent, may not declare the lease for- 
feited, since in the absence of a forfeiture 

clause, this section applies, and forfeiture 

under it is not effective until the expira- 
tion of ten days after demand. First-Citi- 
zens Bank & Trust Co. v. Frazelle, 226 
N.C... 724; 40 S.E.2d) 367, (1946): 

Where the lease contains no forfeiture 
_ clause for failure to pay rent, lessors may 
assert forfeiture for nonpayment of rent 
only after ten days from demand upon les- 
sees for payment. Reynolds v. Earley, 241 
N.C. $21, 85.S.B.2d 904.(1955). 

Forfeiture Denied upon Tender of Rent 
and Costs.—Where, during the hearing 
and before judgment on a petition for for- 
feiture of a lease under this section, all 
rents and costs lawfully incurred are ten- 
dered to the petitioner, the petition is 
properly denied. Coleman vy. Carolina 
Theatres, 195 N.C. 607, 143 S.E. 7 (1928). 

Where lessee waives all notice to vacate 
in the lease he cannot claim the benefit of 
this section. Tucker v. Arrowood, 211 N.C. 
118, 189 S.E. 180 (1937). 

Construed with § 42-33.—This section 
and § 42-33 are in pari materia, and should 
be construed together. Ryan y. Reynolds, 
190 N.C. 563, 180 S.E. 156 (1925). 

Cited in Duke vy. Davenport, 240 N.C. 
652, 83 SE.2d 668 (1954). 
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§ 42-4. Recovery for use and occupation.—When any person occupies 
land of another by the permission of such other, without any express agreement 
for rent, or upon a parol lease which is void, the landlord may recover a reasonable 
compensation for such occupation, and if by such parol lease a certain rent was 
reserved, such reservation may be received as evidence of the value of the occupa- 
tion. (1868-9, c. 156, s. 5; Code, s. 1746; Rev., s. 1986; C. S., s. 2344.) 

Lease Void under Statute of Frauds. — 
Where a lease was void under the statute 
of frauds, the lessors could only recover 

for the time the premises were occupied. 
FAatoys, ve otlariis,s: 1200N. C408 36 27) S.E, 
90 (1897). 

§ 42-5. Rent apportioned, where lease terminated by death.—lIf a 
lease of land, in which rent is reserved, payable at the end of the year or other 
certain period of time, is determined by the death of any person during one of the 
periods in which the rent was growing due, the lessor or his personal representa- 
tive may recover a part of the rent which becomes due after the death, propor- 
tionate to the part of the period elapsed before the death, subject to all just allow- 
ances; and if any security was given for such rent it shall be apportioned in like 
manner. (1868-9, c. 156, s. 6; Code, s. 1747; Rev., s. 1987; C. S., s. 2345.) 

§ 42-6. Rents, annuities, etc., apportioned, where right to payment 
terminated by death.—In all cases where rents, rent charges, annuities, pen- 
sions, dividends, or any other payments of any description, are made payable 
at fixed periods to successive owners under any instrument, or by any will, and 
where the right of any owner to receive payment is terminable by a death or other 
uncertain event, and where such right so terminates during a period in which a 
payment is growing due, the payment becoming due next after such terminating 
event shall be apportioned among the successive owners according to the parts of 
such periods elapsing before and after the terminating event. (1868-9, c. 156, s. 7; 
Code, s. 1748; Rev., s. 1988; C. S., s. 2346.) 

Not Applicable to Certain Annuities. — ing of § 37-4. Wells v. Planters Nat’l 
This section providing that annuities shall 
be apportionable in certain instances, has 
no application to disability benefits pay- 
able annually under the terms of an in- 

surance policy, since there is no provision 
for successive owners, but the right to pay- 
ment terminates upon the death of insured. 
Wells v. Guardian Life Ins. Co., 213 N.C. 
178, 195 S.E. 394, 116 A.L.R. 130 (1938). 

Rents Payable on Days Tenants Sell 
Crops Are Payable at “Fixed Periods” — 
Where the rents reserved were % of the 
sale price of the tobacco crops and were 
to be paid “at the warehouse” on the days 
the tenants sold tobacco, these sale days 
could not, of course, be designated in the 
lease, but they were no less “fixed pe- 
riods” within the meaning of this section 
and “periodic payments” within the mean- 

Bank & Trust Co., 265 N.C. 98, 143 S.E.2d 
217 (1965). 

Section Provides for Successive Owners 
under Same Instrument.—This section by 
its terms makes provision for successive 
owners under the same instrument. Wells 
v. Planters Nat'l Bank & Trust Co., 265 
N.C. 98, 143 S.E.2d 217 (1965). 
Owner of Fee Does Not Own under In- 

strument Subsequently Executed.—Where 
the predecessor owner had the fee prior 
to the execution of the instrument under 
which the successive owners take, the 
former cannot be said to own by the in- 
strument, i.e., the deed, will or trust in- 
denture, by which the latter owners take. 
Wells v. Planters Nat’l Bank & Trust 
Co., 265 N.C. 98, 143 S.E.2d 217 (1965). 

§ 42-7. In lieu of emblements, farm lessee holds out year, with rents 
apportioned.—When any lease for years of any land let for farming on which a 
rent is reserved determines during a current year of the tenancy, by the happening 
of any uncertain event determining the estate of the lessor, or by a sale of said 
land under any mortgage or deed of trust, the tenant in lieu of emblements shall 
continue his occupation to the end of such current year, and shall then give up such 
possession to the succeeding owner of the land, and shall pay to such succeeding 
owner a part of the rent accrued since the last payment became due, proportionate 
to the part of the period of payment elapsing after the termination of the estate 
of the lessor to the giving up such possession; and the tenant in such case shall be 
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entitled to a reasonable compensation for the tillage and seed of any crop not 
gathered at the expiration of such current year from the person succeeding to the 
possession. (1868-9, c. 156, s. 8; Code, s. 1749; Rev., s. 1990; C. S., s. 2347; 1931, 
Chal / Stas we) 

Editor’s Note—See 9 N.C.L. Rev. 379, 

as to 1931 amendment. 

Section Reasonable and Constitutional. 
—This section is but a reasonable legisla- 
tive regulation of the method and means 
whereby the remainderman, or succeeding 

owner, comes into possession and com- 

plete enjoyment of his estate and is con- 
stitutional. King v. Foscue, 91 N.C. 116 
(1884). 

Protection of Remainderman.—This sec- 
tion was passed to protect the right of the 
remainderman and to secure for him his 
rent for the part of the year which had 
not elapsed at the time his title vested. 
Under the statute the remainderman is 
entitled to a part of the rent proportion- 
ate to the part of the year elapsing after 
the termination of the life estate and be- 
fore the surrendering of possession to the 
remainderman. See King v. Foscue, 91 
N.C. 116 (1884); Hayes vy. Wrenn, 167 N.C. 
229, 835.1). 356, (1914); (Collinsmv., Bass, 
198 N.C. 99, 150 S.E. 706 (1929). 

Section Apportions Rents When Life 
Tenant Dies during Lease Year. — This 
section apportions rents on farm leases 
which it extends in lieu of emblements, 
when the life tenant dies during the lease 
year. Wells v. Planters Nat'l Bank & 

‘Trust Co; 9265 
(1965). 

But Only Applies If Such Death Deter- 
mines Lease.—This section applies only to 
farm leases which are determined, inter 
alia, by the death of a life tenant. Wells v. 
Planters) Natl Bank “& © Trust “Co.” 265 
N.C; 98; 148°8.E,.2d 217 (1965): 
Where a settlor of a trust terminating 

on the death of the income recipient au- 
thorizes the trustee to make leases beyond 

the term of the duration of the trust, the 

leases so made do not terminate with the 
life tenant’s death and this section does 
not apply. Wells v. Planters Nat’l Bank 

Sulrust i Comme65eN Ca Oswelacm Saleo cdasonten 
(1965). 

Lease Continued.—A lease of land made 
by a tenant for life terminates at his death, 

but by this section the lease is continued 
to the end of the current lease year so that 
the tenant’s representatives may gather 
his crop. King v. Foscue, 91 N.C. 116 
(1884). 

Lease for One Year Included. — The 
phrase “any lease for years” is used in a 
technical sense, and it embraces a lease 
for a single year. King v. Foscue, 91 N.C. 
116 (1884). 

N.C. 98, 143 S.E.2d 217 

§ 42-8. Grantees of reversion and assigns of lease have reciprocal 
rights under covenants.—The grantee in every conveyance of reversion in 
lands, tenements or hereditaments has the like advantages and remedies by action 
or entry against the holders of particular estates in such real property, and their 
assigns, for nonpayment of rent, and for the nonperformance of other conditions 
and agreements contained in the instruments by the tenants of such particular 
estates, as the grantor or lessor or his heirs might have; and the holders of such 
particular estates, and their assigns, have the like advantages and remedies against 
the grantee of the reversion, or any part thereof, for any conditions and agreements 
contained in such instruments, as they might have had against the grantor or his 
lessors or his heirs. (32 Hen. VIII, c. 34; 1868-9, c. 156,.s, 18; Code, s. 1765; 
Réysrssi1 9893 Cuseisa234s0) 

Grantor Must Reserve Right If He Is 
to Collect Rents after Conveyance. — If 
the grantor is to collect rents accruing 
subsequent to the effective date of the 

conveyance, he must, by reservation in his 
deed, provide that grantee shall not be en- 
titled to possession prior to the expiration 
of the term fixed in the lease, or otherwise 

expressly reserve his right to collect sub- 

sequently accruing rents. Pearce v. Gay, 
263 N.C. 449, 1389 S.E.2d 567 (1965). 

Substitution of Note or Bond before 
Sale Relieves Lessee of Obligation to Pay 
Rent.—lIf lessee pays the rent before a 
sale, or executes a note or bond for the 

rent in substitution of his contract to pay 

the rent, and such note or bond is ac- 

cepted by the then owner in discharge of 
lessee’s obligation to pay rent, such sub- 

stitution relieves the lessee of his obliga- 
tion to pay rent. Since he has no obliga- 
tion to pay rent, he is not obligated to pay 

the purchaser; his obligation is to the 
holder of the note or bond. Pearce v. Gay, 

263 N.C. 449, 139 S.E.2d 567 (1965). 
Cited in Perkins v. Langdon, 237 N.C. 

159, 74 SE.2d 634 (1953); Dixie Fire & 
Cas. Co. v. Esso Standard Oil Co., 265 
NG. 12776143) Sch. 2d5229. C1965): 
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§ 42-9. Agreement to rebuild, how construed in case of fire.—An 
agreement in a lease to repair a demised house shall not be construed to bind the 
contracting party to rebuild or repair in case the house shall be destroyed or dam- 
aged to more than one half of its value, by accidental fire not occurring from the 
want of ordinary diligence on his part. (1868-9, c. 156, s. 11; Code, s. 1752; Rev., 
s. 1985 ;.C. S.,.s. 2349.) 

Changes Made by Section.—This section 
was enacted to change the rule, formerly 
existing, but limits its application to the 
destruction of a house by accidental fire, 
and only then where it is damaged to 

more than half its value. It does not apply 
to a case where the destruction is not by 

fire, but by ice and flood. Chambers v. 
North River Line, 179 N.C. 199, 102 S.E. 
198 (1920). 

§ 42-10. Tenant not liable for accidental damage.—A tenant for life, 
or years, or for a less term, shall not be liable for damage occurring on the demised 
premises accidentally, and notwithstanding reasonable diligence on his part, unless 
he'so conttact.(1868-9) ¢7156,:s.-10; Code, 's21751 ; Revs"s; 1991 *C.'S.; s°2350:) 

Lessee Is under Implied Obligation to 
Use Reasonable Diligence Not to Injure 
Premises.—In every lease there is, unless 
excluded by the operation of some express 
covenant or agreement, an implied obli- 
gation on the part of the lessee to use rea- 
sonable diligence to treat the premises de- 
mised in such manner that no injury be 
done to the property, but that the estate 
may revert to the lessor undeteriorated 
by the wilful or negligent act of the les- 
see. The lessee’s obligation is based upon 
the maxim sic utere tuo ut alienum non 
laedas. Dixie Fire & Cas. Co. v. Esso 
Standard Oil Co., 265 N.C. 121, 143 S.E.2d 
279 (1965). 

Thus, lessee is not liable for accidental 
damage by fire. Dixie Fire & Cas. Co. v. 
Esso Standard Oil Co., 265 N.C. 121, 143 
S.E.2d 279 (1965). 

But he is liable if the buildings are dam- 
aged by his negligence. Dixie Fire & Cas. 
Commvew cso eotandarde Oil Go. 265m NEC. 
121, 143 S.E.2d 279 (1965). 
When Lessor Liable for Injuries. — 

While ordinarily the tenant and not the 
landlord is liable to third persons for in- 
juries caused to them by the failure to 

keep the premises in repair, the liability 
may be extended to the owner, where 
the condition existed at the time the prem- 
ises were leased, and for months and 

years, and the owner knew of it and had 
promised to rectify it at the solicitation of 
the tenant. Knight v. Foster, 163 N.C. 329, 
79 S.E. 614 (1913). 

Lessor and Lessee Both Liable—Where 
a landlord has leased the lower floor of his 
building as a store and has rented an of- 
fice above, which has defective plumbing, 
to a dentist, in an action by the lessee of 

the store for water damages to his stock 
of goods, evidence that the lessor had con- 
tracted to repair, but for years had failed 
to inspect or repair the plumbing, and that 
the dentist had approved an insufficient 
outlet for the water flowing from his cus- 
pidor and had negligently left his cuspidor 
turned on during the night, is sufficient, if 
believed by the jury, to sustain a verdict 
against the landlord and the dentist jointly, 
the negligence of each being the proximate 
cause of the injury. Rucker & Sheely Co. 
v. Willey, 174 N.C. 42, 93 S.E. 379 (1917). 

Cited in Rountree v. Thompson, 226 
IN. Ge 553, 395 b2d-5e5, (1946): 

§ 42-11. Willful destruction by tenant misdemeanor.—lf any tenant — 
shall, during his term or after its expiration, willfully and unlawfully demolish, 
destroy, deface, injure or damage any tenement house, uninhabited house or other 
outhouse, belonging to his landlord or upon his premises by removing parts thereof 
or by burning, or in any other manner, or shall unlawfully and willfully burn, 
destroy, pull down, injure or remove any fence, wall or other inclosure or any part 
thereof, built or standing upon the premises of such landlord, or shall willfully and 
unlawfully cut down or destroy any timber, fruit, shade or ornamental tree belong- 
ing to said landlord, he shall be guilty of a misdemeanor. (1883, c. 224; Code, s. 
Pe NReyeswo0o0 Giioit sa23519) 

Cross References.—As to burning or de- ful” as used in this section means some- 
stroying crops, see § 14-141. As to lar- 
ceny of ungathered fruit and crops, see 
§ 14-78. As to local regulations of land- 
lord and tenant, see §§ 14-358, 14-359. 

Meaning of “Willful”—The word “will- 

2A N.C.—17 

thing more than an intention to do a thing. 
It implies the doing of the act purposely 
and deliberately, indicating a purpose to 
do it, without authority—careless whether 

he has the right or not—in violation of law, 
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and it is this which makes the criminal 
intent, without which one cannot be 
brought within the meaning of a criminal 
statute. State v. Whitener, 93 N.C. 590 
(1885). 

If the defendants reasonably and bona 
fide believe that they have the right to 
remove the buildings, etc., they are not 
guilty of removing them “willfully” so as 
to bring their act within the meaning of 
this section. State v. Rowland Lumber 
Co., 153 N.C. 610, 69 S.E. 58 (1910). 

Right to Remove Certain Fixtures.—It 
is intimated that an away-going tenant 
has the right to remove fixtures put on 
the premises by himself for his own con- 
venience. State v. Whitener, 93 N.C. 950 
(1885), approved in State v. Morgan, 136 
N.C. 628, 48 S.E. 670 (1904). 
Houses Covered by Section—For mean- 

ing of “tenement house,’ “uninhabited 
house” and “outhouse” as used in this sec- 
tion, see State v. Rowland Lumber Co., 
153 N.C. 610, 69 S.E. 58 (1910). 

Corporation Liable—A corporation is 
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indictable for the acts of its officers and 
agents under this section. State v. Row- 
land Lumber Co., 153 N.C. 610, 69 S.E. 
58 (1910). 

Indictment. — An indictment charging 
the defendant with burning a dwelling 
house occupied by him “as lessee” falls 
within this section. State v. Graham, 121 
N.C. 623, 28 S.E. 409 (1897). 
Burden of Proof.—In an indictment un- 

der this section the burden of proof is 
upon the State to establish, first, that the 
relation of landlord and tenant existed, 
and, second, that during the tenant’s term 
or after its expiration he did willfully and 
unlawfully injure the tenement house. 
State v. Godwin, 138 N.C. 582, 50 S.E. 277 
(1905). 
Admissibility of Evidence.—In the trial 

of an indictment for burning a dwelling 
house occupied by the defendant as lessee, 
evidence that the defendant at a prior time 
was guilty of a similar offense is inadmis- 
sible. State v. Graham, 121 N.C. 623, 28 
S.E. 409 (1897). 

§ 42-12. Lessee may surrender, where building destroyed or dam- 
aged.—If a demised house, or other building, is destroyed during the term, or 
so much damaged that it cannot be made reasonably fit for the purpose for which 
it was hired, except at an expense exceeding one year’s rent of the premises, and 
the damage or destruction occur without negligence on the part of the lessee or his 
agents or servants, and there is no agreement in the lease respecting repairs, or 
providing for such a case, and the use of the house damaged or destroyed was the 
main inducement to the hiring, the lessee may surrender his estate in the demised 
premises by a writing to that effect delivered or tendered to the landlord within ten 
days from the damage or destruction, and by paying or tendering at the same time 
all rent in arrear, and a part of the rent growing due at the time of the damage 
or destruction, proportionate to the time between the last period of payment and 
the occurrence of the damage or destruction, and the lessee shall be thenceforth 
discharged from all rent accruing afterwards; but not from any other agreement 
in the lease. This section shall not apply if a contrary intention appear from 
the lease, (1868-9, ¢7 156, s..12.;.Code,’s: 1753; Rev.,S..1992: C.s.,.S; 2302.) 

The modification of the common-law lia- 
bility of the lessee of a building, etc., to 
pay the rent, when the building was ac- 
cidentally destroyed, etc., during the term 
of his lease, by this section, under certain 
conditions, is to some extent a legisla- 
tive recognition that, without its provi- 
sions, the principles of the common law 
would prevail; and neither the statute, 
being for the benefit of the lessee, nor the 
common-law principle, has application, 
when the lessee is insisting on certain 
rights arising to him under the provisions 
of the lease. Miles v. Walker, 179 N.C. 
479, 102 S.E. 884 (1920). 

Section Not Applicable—See Chambers 
v. North River Line, 179 N.C. 199, 102 
S.E. 198 (1920). 
Where the terms of a lease fully provide 

for the rights of the parties upon destruc- 
tion of the property by a fire such rights 
will be determined in accordance with the 
written agreement, without reference to 
this section. Grant v. Borden, 204 N.C. 
415, 168 S.E. 492 (1933). 

Damage Insufficient to Enable Lessee to 
Surrender Premises.—See Carolina Mort- 
gage Co. v. Massie, 209 N.C. 146, 183 S.E. 
425 (1936). 
Time Allowed Lessee for Repairs. — 

Where a monthly rental to be paid by the 
lessee of a building, and an obligation to 
make certain repairs by him, are specified 
as the consideration for the lease, with 
forfeiture of the lease upon the nonpay- 
ment of the rent at stated times, the 
lessee’s liability to repair and to pay rent 
are, as a rule, distinct and independent 
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obligations, and the law will imply that 
the lessee be given a reasonable time in 
which to make the repairs if no time is 
stated in the lease. Miles v. Walker, 179 
N-C..479, 102-5:E. 884 1(1920). 

When Landlord Restores Building. — 
Though the landlord may be under no im- 
plied obligation to restore or repair a 
building which had been destroyed, etc., 
if he does enter and make the required re- 
pairs without further agreement on the 
subject, the building so rebuilt or restored 
will come under the provisions of the lease 
as far as the same may be applied, and for 
a breach the landlord may be held respon- 
sible. Miles v. Walker, 179 N.C. 479, 102 
S.E. 884 (1920). 

Repairs by Lessor within Reasonable 
Time—Where the controversy is made to 
depend upon whether the damage to the 
leased premises had been repaired by the 
lessor within a reasonable time when the 
extent of the damage is insufficient to 
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terminate the lease under its written terms, 
evidence that three days had elapsed, be- 
tween the time the lessor and lessee had 
agreed upon the repairs necessary and the 
time the repairs were made, is sufficient to 
sustain an affirmative verdict that they 
were made in a reasonable time. Archibald 
v. Swaringen, 192 N.C. 756, 135 S.E. 849 
(1926). 
Same—Crack in Swimming Pool. — 

Where a swimming pool is leased for a 
year, under a written contract that the 
lease would terminate upon the pool be- 
coming unfit for use, it was held that a 
crack in the walls thereof by which the 
pool was drained of water, and repaired 

by the lessor at an inappreciable sum, is 
not sufficient to give the lessee the right 
to cancel the lease when repair was made 
under a parol agreement within a reason- 
able time. Archibald v. Swaringen, 192 
N.C, 756, 135 S.E. 849 (1926). 

§ 42-13. Wrongful surrender to other than landlord misdemeanor.— 
Any tenant or lessee of lands who shall willfully, wrongfully and with intent 
to defraud the landlord or lessor, give up the possession of the rented or leased 
premises to any person other than his landlord or lessor, shall be guilty of a mis- 
demeanor. (1883, c. 138; Code, s. 1760; Rev., s. 3682; C. S., s. 2353.) 

§ 42-14. Notice to quit in certain tenancies.—A tenancy from year to 
year may be terminated by a notice to quit given one month or more before the 
end of the current year of the tenancy; a tenancy from month to month by a like 
notice of seven days; a tenancy from week to week, of two days. (1868-9, c. 156, 
Bao eode wen 1750 91891,-6.722/ >) Rev. ise 1984 GC. S.,:s, 2354.) 

Local Modification.—Forsyth: 1935, c. 
119; Halifax: 1935, c. 22; Hertford: 1939, 
c. 367; Montgomery: 1925, c. 196, s. 2; 
merduimans: 1935,-¢. 472: Pitt: 1925) c: 
196s S.bo.) maudolph: 1925.) c. 196, ‘si “2° 
Wake: 1931, c. 20. 

Notice Must Be Given.—A tenant from 
year to year is entitled to a written or ver- 
bal notice to quit, and a mere demand for 
possession is insufficient. Vincent vy. Cor- 
bin, 85 N.C. 108 (1881). 
A landlord has no right to dispossess 

his tenant from year to year, without first 
giving the statutory notice, where the ten- 
ant acknowledges the tenancy, sets up no 
adverse claim or other defense, and relies 
upon the want of legal notice. Fayette- 
ville Waterworks Co. v. Tillinghast, 119 
N.C. 343, 25 S.E. 960 (1896). 

Verbal Notice Sufficient—A verbal no- 
tice by landlord to tenant is sufficient. 
Section 1-585 applies to a different class 
of notices. Poindexter v. Call, 182 N.C. 
366, 109 S.E. 26 (1921). 

Insufficient Notice. — In an action in 
summary ejectment under § 42-26 proof of 
notice given the fourteenth of the month 

to quit the premises on or before the first 
of the following month is insufficient to 
show the statutory notice terminating the 
term, when it appears that the original oc- 
cupancy was taken on the eighteenth of 
the month and plaintiff offers no evidence 
as to the date of the month the term be- 
gan or when the monthly rentals became 
due. Stafford v. Yale, 228 N.C. 220, 44 
S.E.2d 872 (1947). 

On May 18, 1897, a landlord gave a ten- 
ant from month to month notice “to get 
out within 30 days.” The landlord had 
received the rent for May. It was held 
that such notice was invalid as to May, as 
the rent had been paid, and as to June, 
because not ending with the month. Sim- 
mons v. Jarman, 122 N.C. 195, 29 S.E. 332 
(1898). 

Tenancies at Will—Where a person is 
put in possession of land by the owner, 
without any agreement for rent, and with 

an express provision that he shall leave it 
whenever the owner may require him to 
do so, he is not a tenant from year to 
year, but strictly a tenant at will, and is 
not entitled to notice to quit as provided 
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in this section. Humphries v. Humphries, 

25 N.C. 362 (1843). 

Where a tenancy is from year to year, 

and, after the commencement Oia yicat, 

there is an express lease for a certain time 

and an agreement to quit at the end of 

that time, no notice is necessary in order 

to terminate the tenancy after such time. 

Williams v. Bennett, 26 N.C. 122 (1843). 

Where one occupied land as his own 

and refused to quit when possession was 

demanded, it was held that he could not 

afterwards insist upon the statutory notice. 

Head v. Head, 52 N.C. 620 (1860). 

Effect of Holding Over.—When a ten- 

ant for a year or longer time holds over 

and is recognized by the landlord without 

further agreement or other qualifying 

facts or circumstances, he becomes ten- 

ant from year to year, and is subject to 

the payment of the rent and other stipula- 

tions of the lease as far as the same may 

be applied to existing conditions. Stedman 

v. McIntosh, 26 N.C. 291 (1844); Scheelky 

v. Koch, 119 N.C. 80, 25 S.E. 713 (1896); 

Harty v. Harris, 120 N.C. 408, 27 S.E. 

90 (1897); Holton v. Andrews, 151 N.C. 

340, 66 S.E. 212 (1909); Murrill v. Pal- 
mer, 164 N.C. 50, 80 S.E. 55 (1913). But 

it is competent to rebut the presumption 

that he is a tenant from year to year by 
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proof of a special agreement. Harty v. 

Harris, 120 N.C. 408, 27 S.E. 90 (1897). 
Same—Tenant Entitled to Notice.—It 

was not error to charge the jury that, if 

the tenant leased the premises at five 

dollars per month and had held over sev- 

eral months, paying the same rent without 

any new agreement, he was a tenant from 

month to month, and entitled to fourteen 

days’ (now seven days’) notice to quit. 

Branton v. O’Briant, 93 N.C. 99 (1885). 

But the fact that a tenant, who entered 

into the occupation of premises under an 

express lease from month to month, con- 

tinued the occupation for more than two 

years, is no reason why he should be con- 

sidered a tenant from year to year, and en- 

titled to the one month’s notice to quit. 

Jones v. Willis, 53 N.C. 430 (1862). 

Effect of Leaving Premises after Waiver 

of Notice. — A tenant from year to year, 

who waives his right to notice to quit, and 

goes out of possession, has no right to go 

back on the premises. Torrans v. Stricklin, 

59 N.C. 50. (1859). 

Different Agreement Not Prohibited. — 

This section does not preclude the parties 

from making a different agreement as to 

notice of intention to terminate tenancy. 

Cherry v. Whitehurst, 216 N.C. 340, 4 

S.E.2d 900 (1939). 

ARTICLE 2. 

Agricultural Tenancies. 

§ 42-15. Landlord’s lien on crops for rents, advances, etc.; enforce- 

ment.—When lands are rented or leased by agreement, written or oral, for agri- 

cultural purposes, or are cultivated by a cropper, unless otherwise agreed between 

the parties to the lease or agreement, any and all crops raised on said lands shall 

be deemed and held to be vested in possession of the lessor or his assigns at all 

times, until the rents for said lands are paid and until all the stipulations contained 

in the lease or agreement are performed, or damages in lieu thereof paid to the 

lessor or his assigns, and until said party or his assigns is paid for ali advance- 

ments made and expenses incurred in making and saving said crops. A landlord, 

to entitle himself to the benefit of the lien herein provided for, must conform as to 

the prices charged for the advance to the provisions of the article Agricultural 

Liens, in the chapter Liens. 

This lien shall be preferred to all other liens, and the lessor or his assigns is 

entitled, against the lessee or cropper, or the assigns of either, who removes the 

crop or any part thereof from the lands without the consent of the lessor or his 

assigns, or against any other person who may get possession of said crop or any 

part thereof, to the remedies given in an action upon a claim for the delivery of 

personal property. 

Provided, that when advances have been made by the federal government or 

any of its agencies, to any tenant or tenants on lands under the control of any 

guardian, executor and/or administrator for the purpose of enabling said tenant 

or tenants to plant, cultivate and harvest crops grown on said land, the said guard- 

ian, executor, and/or administrator may waive the above lien in favor of the federal 
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government, or any of its agencies, making said advances. (1876-7, c. 283; Code, 
See oe Rev S81 995 S191 7 sor 134 Ga S7852355271 933, :022192) 

I. In General. 
II. Lien of Lessor. 

III. Possession and Title to Crop. 
IV. Advancements. 

V. Remedy of Lessor to Enforce Lien. 

Cross References. 

As to agricultural liens for advances, 
see § 44-52 et seq. As to laborer’s crop 
lien date, see § 44-41. As to short form for 
lien in certain counties, see § 44-62. 

I. IN GENERAL. 

Editor’s Note. — For summary of the 
1933 amendment, see 11 N.C... Rev. 265. 

For article on agricultural tenancies in 
the southeastern states, see 26 N.C.L,. 
Rev. 274. 

A Statutory Remedy.—In Howland v. 
Forlaw, 108 N.C. 567, 13 S.E. 173 (1891), 
the court held that the common-law rem- 
edy of lessors by distress does not obtain 
in this State; and that, except as specifi- 
cally given by statute, a landlord has no 
lien on the product of the leased property 
for rent. Reynolds -v. Taylor, 144 N.C. 
165, 56 S.E. 871 (1907). 

Applies Only to Lease for Agricultural 
Purposes. — This statutory lien is only 
given when lands are rented or leased for 
agricultural purposes. Reynolds v. Taylor, 
24° N: Cy 165,56 Si68719 (1907): 

What “Crops” Include. — The words 
“crops raised” mean simply the crops 
grown or gathered during the year. The 
word “raised”? appears nowhere else in the 
section, nor in succeeding sections, only 
the word “crops” is used. The legislature 
had in mind no distinction between fructus 
industriales (products obtained by labor 
and cultivation) and fructus naturales 

(products which emanate from the power 
of nature alone), and there was no need 
of any. State v. Crook, 132 N.C. 1053, 44 
ea. 32°€1903): 
The section gives the landlord a lien for 

his rent “on any and all crops,” that is, on 
all that is “cropped, cut or gathered” in 
that season from his land. State v. Crook, 
132 N.C. 1053, 44 S.E. 32 (1903). 
The landlord’s lien under this section 

does not attach to a crop made entirely 
in a year subsequent to that in which the 
advancements are furnished to the tenant. 
Brooks vy. Garrett, 195 N.C. 452, 142 S.E. 
486 (1928). 

The operation of a mortgage or agricul- 
tural lien in respect to crops is confined 
to crops then or about to be planted, and 
will not be extended further than those 
planted next after the execution of the 

instrument. Wooten vy. Hill, 98 N.C. 49, 3 
S.E. 846 (1887). 

Same—Hay.—Hay is ordinarily em- 
braced in the word “crop” as used in this 
section. But not, it seems, when it is 

merely a spontaneous growth, as crab- 
grass, which springs up after another crop 
is housed. State v. Crook, 132 N.C. 1053, 
44 S.E. 32 (1903). 

What Constitutes One a Cropper. — An 
agreement by him who cultivates land that 
the owner who advances “guano, seed 

wheat,” etc., shall out of the crop be re- 
paid in wheat for such advancements, 
constitutes the former a cropper, and not 

a tenant. State v. Burwell, 63 N.C. 661 
(1869). 

A cropper has no estate in the land, 
and his possession is that of the landlord. 
state v. Austin, 123 N.C. 749, 31 S.E. 731 
(1898). 

When Lessee Has Lien.—When a lessee 
sublets a part of the farm he becomes 
lessor to his sublessee and is entitled to 
the same lien on his crop which the stat- 
ute gives a lessor, Moore v. Faison, 97 

N.C. 322, 2 S.E. 169 (1887); and therefore 
holds a prior lien to a mortgagor of the 
CLOPSmLChLVave el erivenle va Ne Capon oii o Ee 
71 (1900). The lien of the original landlord 
is not, however, impaired. See note under 

succeeding analysis line, catchline “Effect 
of Subrenting.” 

Agreements between Tenants.—\Vhere 

A and B, tenants in common, agreed to 

make partition of lands and fix the bound- 
aries, and A agreed that B should occupy 
the whole and pay to him a portion of the 
crop raised thereon, it was held that al- 

though this was valid as an agreement for 
a year, it did not constitute a lease, so as 
to create the relation of landlord and ten- 
ant between the parties. Medlin v. Steele, 

TONG. 1540 (1876): 

Tenant’s Liability—If the tenant, at 
any time before satisfying the landlord’s 
liens for rent and advances, removes the 

crop, or any part of it, he becomes liable 

civilly and criminally. Jordan y. Bryan, 103 
NivG3459 0065-10185 (1889): 

Action against Tenant by Third Party. 
—In an action against a tenant to recover 
damages for his failure to deliver a crop 

under his contract of sale, the defense that 
the tenant had not settled with his land- 

lord, and that the contract was therefore 

illegal, is not available, when it is shown 
that the landlord had consented to the sale 

and had thereafter taken possession of the 
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crop at the tenant’s request. Lee v. Mel- 

ton, 173 N.C. 704, 91 S.E. 697 (1917). 

Cited in Jennings v. Keel, 196 INEG@enGiios 

146 S.E. 716 (1929); Never Fail Land Co. 

yv. Cole, 197-N.C. 452, 149 S.E. 585 (1929). 

II. LIEN OF LESSOR. 

Landlord’s Lien Superior. — The land- 

lord’s lien is made superior to all other 

liens. Ledbetter v. Quick, 90 N.C. 276 

(1884); Wooten v. Hill, 98 N.C. 49, 3 Srl. 

846 (1887); Brewer v. Chappell, 101 NEG 

251, 7 SE. 670 (1888); Reynolds v. Taylor, 

144 N.C. 165, 56 S.E. 871 (1907); Rhodes 

v. Smith-Douglass Fertilizer Co., 220 N.C. 

21, 16 SE.2d 408 (1941). 
Under this section, a landlord has a pre- 

ferred lien on the entire crop until the 

rent and all advancements made and ex- 

penses incurred in making and saving the 

crop are paid. Eason v. Dew, 244 NG 

571, 94 S.E.2d 603 (1956). 
Any lien created by subordinate con- 

tract made by tenant was subject to the 

primary and paramount lien in favor of 

landlord by virtue of this section. Eason 

v. Dew, 244 N.C. 571, 94 S.E.2d 603 (1956). 

Subtenant’s Lien for Labor.—Landlord’s 

lien for rent and advancements held su- 

perior to subtenant’s lien for labor under 

separate contract with tenant. Eason v. 

Dew, 244 N.C. 571, 94 S.E.2d 603 (1956). 

Sale of Crop by Tenant.—The tenant, 

who owns the crop subject to the land- 

lord’s rights and lien, has the right to sell 

the crop but in the same plight in which 

he holds it, that is, the purchaser from the 

tenant takes subject to the landlord’s lien 

and, where the crop remains on the land, 

the purchaser can remove the crop only by 

consent of the landlord until the rent is 

paid. Hall v. Odom, 240 N.C. 66, 81 S.E.2d 

129 (1954). 

Lien of Third Party for Advances. — 

The lien of a landlord takes precedence to 

that of a third party for advances, not- 

withstanding the priority of the latter in 

time. Spruill v. Arrington, 109 N.C. 192, 13 

S.E. 779 (1891); Crinkley v. Egerton, 113 

N.C. 444, 18 S.E. 669 (1893). And this 

precedence is to the extent of the ad- 

vances made. Wooten y. Hill, 98 N.C. 49, 

3 S.E. 846 (1887). See Wise Supply Co. 

vy. Davis, 194 N.C. 328, 139 S.E. 599 (1927). 

The statutory landlord’s lien under this 

section is superior to that of one furnish- 

ing supplies to the cropper under § 44-52, 

but where the cropper under a separate 

contract with the landlord raises a certain 
crop, the lien for advancements attaches 
to such crop, and where the landlord has 
received the payment for the entire crop 
including the special crop under separate 
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contract with the cropper and pays him- 

self the amount due as rent, the lien for 

advancements attaches to the surplus and 

the holder of the lien may recover there- 

on from the landlord. Glover v. Dail, 199 

N.C. 659, 155 S.E. 575 (1930). 
A contract expressed and purporting to 

be a lease of lands for agricultural pur- 

poses does not change the relationship 

of landlord and tenant between the parties 

upon the ground that if the amount of 

stipulated rent should be paid at a certain 

time it should be regarded as a credit 

upon the purchase of the land at a stated 

price, it not appearing that the transaction 

of the contemplated purchase had been 

made under option given; and the landlord 

or one to whom the contract has been 

validly assigned may enforce his lien un- 

der this section in priority to the lien, 

under § 44-52, of one furnishing advance- 

ments for the cultivation of the crop. Wise 

Supply Co. v. Davis, 194 N.C. 328, 139 SFA 

599 (1927). 
Rights of Purchaser.—The landlord’s 

lien may be enforced as against the pur- 

chaser of the crop. Burwell v. Coopers Co- 

op. Warehouse Co., 172 N.C. 79, 89 Sake 

1064 (1916). 
Third Person Charged with Notice.— 

Every person who makes advancements to 

a tenant or cropper of another does so 

with notice of the rights of the landlord, 

and that any lien that he may have on the 

tenant’s crop is preferred to all others, and 

the risk is his if the tenant does not sat- 

isfy the preferred lien by complying with 

the contract and all stipulations in regard 

thereto. Thigpen v. Leigh, 93 N.C. 47 

(1885); Thigpen v. Maget, 107 NiGear393 

12 S.E. 272 (1890). See Eason v. Dew, 244 

N.C. 571, 94 S.E.2d 603 (1956). 

The landlord’s lien exists by virtue of 

this section. No written instrument is re- 

quired or contemplated. The registration 

acts, which apply only to written instru- 

ments capable of registration, have no 

significance relative to a landlord’s lien. 

This section itself gives notice to all the 

world of the law relative to a landlord’s 

lien. Hall v. Odom, 240 N.C. 66, 81 S.E.2d 

129 (1954). 
Same—Caveat Emptor. — This section 

gives a landlord the title to the crop until 

the rent is actually paid (whether the 
claim be reduced to a judgment or not), 
and such title is not impaired by the fact 
that the tenant conveys the crop to a third 

person, who takes without notice of the 

landlord’s claim. The rule caveat emptor 
applies. Belcher v. Grimsley, 83 N.C. 88 

(1880). 

The landlord’s lien remains intact until 
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the rent is paid, and all who deal with a 
tenant with reference to the crop are 
charged with notice thereof. Nothing 
short of an actual payment or a complete 
satisfaction of the lessor’s demands, meets 
the words of this section or will serve to 
determine his lien, or title. Neither can the 
fact that purchasers of the crop had no 
notice of the landlord’s claim at all impair 
it, in the absence of any suggestion of 
fraud on his part. It is a question of title, 
and the tenant can convey no better right 
to the property than he himself was pos- 
sessed of. The principle of caveat emptor 
applies with full force to the case. Hall v. 
Odom, 240 N.C. 66, 81 S.E.2d 129 (1954). 

Liability to Other Lienholders.—A land- 
lord is liable to account to persons who 
have a lien for supplies furnished for the 
value of the crops in excess of his lien. 
Crinkley v. Egerton, 113 N.C. 142, 18 S.E. 
341 (1893). 

Liability of Landlord for Marketing of 
Tenant’s Tobacco. — The Landlord and 
Tenant Act (this section) gives the land- 
lord only a preferred lien on his tenant’s 
crop on his rented lands for the payment 
of the rent; and unless and until the land- 
lord has acquired a part of his tenant’s 
crop for the rent, he has acquired no to- 
bacco from his tenant that comes within 
the provisions of his membership contract 
in the Tobacco Growers Co-operative As- 
sociation, and is not liable for the penalty 
therein contained for failure to market the 
tobacco raised by his tenant. ‘Tobacco 
Growers Co-op. Ass’n vy. Bissett, 187 N.C. 
180, 121 S.E. 446 (1924). For article dis- 
cussing effect of landlord’s lien upon co- 
operative marketing, see 2 N.C.L. Rev. 
188. 

Effect of Subrenting—The landlord’s 
right to the crop to secure payment of 

rent is not impaired by the subletting of 
his tenant. The subtenant’s crop may 
thereby be subjected to a double lien, that 
of the landlord and that of his immediate 
lessor, but the lien of the landlord is para- 

mount. Montague v. Mial, 89 N.C. 137 
(1883); Moore v. Faison, 97 N.C. 322, 2 
S.E. 169 (1887); State v. Crook, 132 N.C. 
1053, 44 S.E. 32 (1903). 
Antecedent Debts Not Included. — It 

was not intended to confer a lien upon the 
landlord for antecedent debts which the 
lessee might stipulate to pay, and give 
them a preference over the agricultural 
lienee, whose money and supplies materi- 
ally assisted in the production of the crops. 
This view is assumed to be correct in 
Thigpen v. Maget, 107 N.C. 39, 12 S.E. 
272 (1890), and is undoubtedly in harmony 
with the policy of the law in securing the 
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landlord his rent, and at the same time 
enabling the tenant to obtain advances 
from third parties. Ballard v. Johnson, 
114 N.C. 141, 19 S.E. 98 (1894). 
Although under this section and §§ 44-52 

and 44-60 the lien of a landlord for rent 
and advances is superior to that of a third 
party making advances to the tenant, yet 
such priority exists only for rent accruing 
or advances made during the year in which 
the crops are grown, and not for a balance 
due for an antecedent year. Ballard v. 
Johnson, 114 N.C. 141, 19 S.E. 98 (1894). 

Assignee of Tenant’s Rent Note.—The 
assignee of a note, given by a tenant for 
rent, has a landlord’s lien on the crop. 
Avera v. McNeill, 77 N.C. 50 (1877). 
Where a landlord furnishes advance- 

ments for the making of crops, the liens 
for the rent and for advancements are in 
equal degree, and now attach, since the 
1925 amendment of § 44-52, to the crops 
raised by the tenant on the same lands, 
planted during one calendar year and har- 
vested in the next. Brooks y. Garrett, 195 
N.C. 452, 142 S.E. 486 (1928). 

Lien Conferred upon Mortgagee——An 
agreement after default, between mort- 
gagor and mortgagee, that the mortgagor 
was to remain in possession as tenant, 
would confer a landlord’s lien upon the 
mortgagee. Cooper v. Kimbell, 123 N.C. 
120, 31 S.E. 346 (1898). 

Lien Does Not Attach to Proceeds of 
Hail Insurance Policy—Where a tenant 
procures and pays for a policy of hail 
storm insurance, nothing else appearing, 
the landlord’s statutory crop lien for ad- 
vancements under this section does not 
extend to the fund paid by insurer under 
the policy after damage to the crop by 
the risk covered. Peoples v. United States 
Fire Ins. Co., 248 N.C. 303, 103 S.E.2d 
381 (1958). 

Waiver of Lien.—It is not to be under- 
stood that a landlord cannot by agreement, 
express or implied, waive his lien, or by 
his acts and conduct be estopped from as- 
serting his lien. The gist of such affirma- 
tive defense is allegation and proof of such 
facts and circumstances as will establish 
the proposition that the landlord in effect 
constituted the tenant his agent to sell the 
crop for their joint benefit and account to 
the landlord for his share out of the pro- 
ceeds of sale. It is an affirmative defense 
which must be pleaded with certainty 
and particularity and established by the 
greater weight of the evidence. Hall v. 
Odom, 240 N.C. 66, 81 S.E.2d 129 (1954). 

Lien of Vendor after Default—After 
default by a vendee of land to pay the 
purchase money, the vendor may by con- 
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tract become landlord of the vendee so 

as to avail himself of the landlord’s lien 

given by this section. Jones v. Jones, 117 

N.C. 254, 23 S.E. 214 (1895); Ford v. 
Green, 121 N.C. 70, 28 S.E. 132 (1897). 

Certain Costs Included—The landlord’s 
lien extends to and includes the costs of 

such legal proceedings as are necessary to 

recover his rents; and, as all the crops 

are his until such lien is duly discharged, 

the tenant has no property therein which 

he can claim as his constitutional exemp- 

tion as against such costs. Slaughter v. 
Winfrey, 85 N.C. 159 (1881). 

Judgment for Rent.—This section makes 

a judgment for rent a lien on the crop. 

Hargrove v. Harris, 116 N.C. 418, 21 S.E. 

916 (1895). 
Estoppel of Landlord to Assert Claim.— 

Where a landlord, who retained a lien on 

tobacco grown by his tenant, gave his 

AAA marketing card to his tenant in 

order that he might sell the tobacco in a 

warehouse, the landlord clothed the tenant 

with authority or apparent authority to re- 

ceive payment for the tobacco and is now 

estopped to assert a claim against the 

warehouse for the amount of his lien on 

the tobacco. Adams v. Growers’ Ware- 

house, Inc., 230 N.C. 704, 55 S.E.2d 331 
(1949). 

III. POSSESSION AND TITLE TO 
CROP. 

Common-Law Provision. — Before this 

section was passed, the title to the whole 

of the crop was, in contemplation of law, 

vested in the tenant (even where the par- 

ties had agreed upon the payment as rent 

of a certain portion of the crop) until a 

division had been made and the share of 

the landlord had been set apart to him in 

severalty. Deaver v. Rice, 20 N.C. 567 

(1839); Gordon v. Armstrong, 27 NEG. 

409 (1845); Ross v. Swaringer, 31 N.C. 
481 (1849); Biggs v. Ferrell, 34 N.C. 1 
(1851); Howland v. Forlaw, 108 N.C. 567, 

19. S.Ba973 (1891), 

Section Applies Only to Landlord and 

Tenant.—Except in the case of landlord 

and tenant provided for specifically by this 

section, the lessor has no lien upon the 

product of the leased property as rent; it 

is for all purposes, until division, deemed 

vested in the tenant, and his sale to third 
person before the rent is ascertained and 

set apart conveys a good title. Howland 

v. Forlaw, 108 N.C. 567, 13 °S.E. 173 

(1891). 
Where the occupant of land is a vendee 

or mortgagor in default, although he may 
for some purposes be considered a ten- 
ant at will, he is not a lessee whose crop, 
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under the provisions of this section, is 

vested in the landlord. Taylor v. Taylor, 

112 N.C. 27, 16 S.E. 924 (1893). 

Vested in Lessor—All crops raised on 

the land, whether by tenant or cropper, 

are by this section deemed to be vested in 

the landlord, in the absence of an agree- 

ment to the contrary, until the rents and 

advancements are paid. Durham v. Speeke, 

82 N.C. 87 (1880); Smith v. Tindall, 107 

N.Cr. 88, 120S:Be 121 «G890)s. Statesiv. 
Austinta23 N.Civ49)ssiis a 73t (1898) ; 

State v. Keith, 126 N.C. 1114, 36 S.E. 169 

(1900); Batts v. Sullivan, 182 IN Gaaai2.9° 

108 S.E. 511 (1921); Rhodes v. Smith- 

Douglass Fertilizer Co., 220 N.C. 21, 16 

S.E.2d 408 (1941). 
Assignee of landlord’s lien for rent is 

the owner of the crops raised to the extent 

of cash rent due and is entitled thereto 

as against tenant and third party holder 

of note for rent. Rhodes v. Smith-Doug- 

lass Fertilizer Co., 220 N.C. 21, 16 S.E.2d 

408 (1941). 
Same—For His Protection. — For the 

lessor’s protection, as between him and 

the tenant, the possession of the crop is 

deemed vested in the lessor. State v. Hig- 

gins, 126 N.C. 1112, 36 S.E. 113 (1900). 

Lessor May Use Force.—An attempt 

to appropriate and carry off the crop may 

be repelled by the landlord by force, pro- 

vided no more force is used than is neces- 

sary to protect his possession. State v. 

Austin, 123 N.C. 749, 31 S.E. 731 (1898). 

Actual Possession in Tenant.—Though 

the constructive possession of the crop is 

vested by statute in the landlord, yet, 

during the cultivation, and for all purposes 

of making and gathering the crop, the 

actual possession is in the tenant until the 

rent and advances become due, or a divi- 

sion can be had. Jordan v. Bryant, 103 

N.C. 59, 9 S.E. 135 (1889). 
The whole tenor of this and the follow- 

ing sections contemplates the right of the 

lessee or cropper to hold the actual pos- 

session until such time as a division shall 

be made. State v. Copeland, 86 N.C. 691 

(1882). 
Same — May Maintain Action. — As 

against third parties the tenant is entitled 

to the possession both of the land and 

crop while it is being cultivated, and he 

may maintain an action in his own name 

for any injury thereto. Bridgers v. Dill, 97 

N:C.o 222) 1 4S. Bieter C1887) q And the 

ownership of the crop is well charged as 

his in the indictment. State v. Higgins, 

126 N.C. 1112, 36 S.E. 113 (1900). 
Tenant Has Insurable Interest. — That 

the possession and title to the crop are 

deemed vested in the landlord does not 
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divest the tenant of an insurable interest 
in the crops before division. Batts v. Sulli- 
van, 182 N.C. 129, 108 S.E. 511 (1921). 
When Crop Divided.—Unless otherwise 

provided by an agreement, the crop should 
be divided from time to time, as consider- 
able parts thereof shall be gathered, espe- 
cially where the gathering of the whole is 
delayed for a considerable length of time. 
Smith v. Tindall, 107 N.C. 88, 12 S.E. 121 
(1890). 
Crop Left in Field—A crop cultivated 

by a tenant and left standing in the field 
after the expiration of this term, becomes 
the property of the landlord. And this is 
so, whether or not the tenant has assigned 

the crop. Sanders v. Ellington, 77 N.C. 255 
(1877). 

IV. ADVANCEMENTS. 

Purchaser Takes with Knowledge. — A 
purchaser or mortgagee of a crop takes 
with full knowledge that if advances shall 
be necessary to enable the cultivator to 
make the crop, and without which there 
would perhaps be no crop, such advances 
shall be a preferred lien upon the crop, 

made by reason of such advances, and this 
preference shall extend to “existing” liens. 
Wooten v. Hill, 98 N.C. 49, 3 S.E. 846 
(1887). 
What Included—-The “advancements” 

referred to in this section embrace any- 
thing of value supplied by the landlord 
to the tenant, or cropper, in good faith, 
directly or indirectly, for the purpose of 
making and saving the crop. Brown v. 
Brown, 109 N.C. 124, 13 S.E. 797 (1891). 
Where a landlord either pays or be- 

comes responsible for supplies to enable 
the tenant to make a crop, such supplies 
are advances. Powell v. Perry, 127 N.C. 
22, 37 S.E. 276 (1900). 

Supplies necessary to make and save a 
crop are such articles as are in good faith 
furnished to and received by the tenant for 
that purpose. Ledbetter v. Quick, 90 N.C. 
176 (1884). 

Where landlord advanced certain cot- 
tonseed, etc., to his tenant in 1884, and in 
1885 and 1886 allowed his tenant to re- 
tain parts of the undivided cottonseed and 
crops by way of advancement, it was held 
that the plaintiff had a landlord’s lien on 
such seed and crops. Thigpen v. Maget, 
1OTIN- G39, 12. $:5.12721(1890). 

Where the landlord supplied the tenant 
and his family with board, to the end that 
he might make and save the crop, nothing 
to the contrary appearing, the reasonable 

value of such board would constitute an 
advancement within the meaning of this 
section. Brown v. Brown, 109 N.C. 124, 
13 S.E. 797 (1891). 
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Presumption.—When advancements are 
of such things as in their nature are ap- 
propriate and necessary to the cultivation 

of the crop, e.g., farming implements and 
work animals, they will be presumed to 
create the lien; but where they are of 
articles not in themselves so appropriate 
and necessary—e.g., dry goods and gro- 
ceries—whether they will constitute a lien 
depends upon the purpose for which they 
were furnished, and it must affirmatively 
appear that they were made in aid of the 
crop. Brown v. Brown, 109 N.C. 124, 13 

S.E. 797 (1891). 
Question for Jury.—It was proper in the 

court to leave it to the jury to find 
whether upon the evidence a mule and 
wagon, etc., were treated as advancements. 

Ledbetter v. Quick, 90 N.C. 276 (1884). 
That the lessee diverts the advance- 

ments from the purpose contemplated can- 
not change their nature and the purpose of 
them. Womble v. Leach, 83 N.C. 84 

(1880); Ledbetter v. Quick, 90 N.C. 276 
(1884); Brown v. Brown, 109 N.C. 124, 13 

S.E. 797 (1891). 
Collusion and Fraud.—Where landlord 

and tenants undertake by collusion and 
fraud to create an indebtedness to the 
former, under color of. “advancements,” to 
the prejudice of creditors of the tenant, 
such a transaction will not be sustained. 
Ledbetter v. Quick, 90 N.C. 276 (1884). 

Crop of Sublessee.—The original lessor, 
after his lessee has paid him in full, has no 

lien under the statute on the crop of the 
sublessee for advances made by him to 
the sublessee. Moore v. Faison, 97 N.C. 
322, 2) 3.1. 1697 (1887). AW, & 

V. REMEDY OF LESSOR TO EN- 
FORCE LIEN. 

In General.—The landlord may bring 
claim and delivery to recover possession 
of crops raised by the tenant or cropper, 
where his right of possession under this 
section is denied, or he may resort to any 

other appropriate remedy to enforce his 

lien for the rent due and the advances 
made. Livingston v. Farish, 89 N.C. 140 
(1883). 

When Action Lies.—The action will lie, 
not only where the crops are removed 
from the land leased, but also in a case 
where the tenant or cropper, or any other 

person, takes the crops into his absolute 
possession and denies the right of the 
landlord thereto. Livingston v. Farish, 89 
N.C. 140 (1883). 
The remedy of claim and delivery was 

designated for the landlord’s protection, 

and it cannot, either by the terms of the 
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statute or by any fair construction, be re- 
sorted to before the time fixed for division, 
unless the tenant is about to remove or dis- 
pose of the crop, or abandon a growing 
crop; otherwise, the tenant might be sued 
for parcel of the crop as it was gathered. 
Neither the language nor the spirit of the 
statute will permit this. Jordan v. Bryan, 
103 N.C. 59, 9 S.E. 185 (1889). 

Same—When No Time for Division 
Fixed.— Where, in a contract between the 
landlord and tenant, no time was fixed for 
the division of the crop, the landlord was 

not obliged to wait until the whole crop 
had been gathered, but had a right to 

bring his action for the possession of the 
crop before it was fully harvested. Smith 
v. Tindall, 107 N.C. 88, 12 S.E. 121 (1890); 
Rich v. Hobson, 112 N.C. 79, 16 S.E. 931 
(1893). 
Action for Undivided Portion.—The les- 

sor can maintain an action for recovery of 

an undivided portion of a crop, and it is 
not necessary that he shall specifically 
designate in his complaint, or affidavit in 
claim and delivery, such undivided part. 
Boone v. Darden, 109 N.C. 74, 13 S.E. 

728 (1891). 
Denial of Landlord’s Title—Where in 

his answer in an action of claim and de- 
livery, the defendant tenant denies that 
the crop, for the possession of which the 
action is brought, is vested in the plaintiff 
landlord, such denial avoids the necessity 
of proving a demand before the com- 
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mencement of the action. Rich v. Hobson, 

112 N.C. 79, 16 S.E. 931 (1893). 

Not a Personal Property Exemption.— 

The right to enforce the landlord’s lien 

cannot be defeated by the lessee claiming 

the crop as a part of his personal property 

exemption. Durham vy. Speeke, 82 N.C. 

87 (1880). 
Remedies for Unauthorized Removal of 

Crop by Tenant.—This section vests the 

possession of the crop in the landlord, 

and, under this right of possession, he has 

the right to use force, if necessary, to pre- 

vent unauthorized removal by the tenant. 
Moreover, if the tenant, without the con- 

sent of the landlord, willfully removes the 

crop without giving five days’ notice of re- 

moval, before satisfying the landlord’s lien, 

he is guilty of a misdemeanor under G.S. 
42-22. In such case, the tenant is liable 

both civilly and criminally; for the con- 

structive possession of the crop is in the 

landlord. Hall v. Odom, 240 N.C. 66, 81 

S.E.2d 129 (1954). 
Liability of Warehouse Purchasing from 

Tenant or Selling as His Agent—Nothing 

else appearing, if a warehouse purchased 
tobacco from a tenant, or sold the tobacco 
as agent for the tenant, and paid the ten- 
ant therefor, without regard to the land- 
lord’s lien, the warehouse would be ac- 
countable to the landlord on the basis of 
money had and received for the proceeds 
of sale up to the balance due as rent. Hall 
vy. Odom, 240 N.C. 66, 81 S.E.2d 129 

(1954). 

§ 42-15.1. Landlord’s lien on crop insurance for rents, advances, 

etc.; enforcement.—Where lands are rented or leased by agreement, written 

or oral, for agricultural purposes, or are cultivated by a cropper, unless otherwise 

agreed between the parties to the lease or agreement, the landlord or his assigns 

shall have a lien on all the insurance procured by the tenant or cropper on the 

crops raised on the lands leased or rented to the extent of any rents due or 

advances made to the tenant or cropper. 

To be entitled to the benefit of the lien herein provided, the landlord must 

conform as to the prices charged for advances under the provisions of article 

10 of chapter 44 relating to agricultural liens. 

The lien provided herein shall be preferred to all other liens on said insurance, 

and the landlord or his assigns shall be entitled to all the remedies at law for the 

enforcement of the lien. (1959, c. 1291.) 

§ 42-16. Right of tenant.—When the lessor or his assigns gets the actual 

possession of the crop or any part thereof otherwise than by the mode. prescribed 
in § 42-15, and refuses or neglects, upon a notice, written or oral, of five days, 

given by the lessee or cropper or the assigns of either, to make a fair division of 

said crop, or to pay over to such lessee or cropper or the assigns of either, such 

part thereof as he may be entitled to under the lease or agreement, then and in 

that case the lessee or cropper or the assigns of either is entitled to the remedies 

against the lessor or his assigns given in an action upon a claim for the delivery 

of personal property to recover such part of the crop as he, in law and accord- 
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ing to the lease or agreement, may be entitled to. The amount or quantity of 
such crop claimed by said lessee or cropper or the assigns of either, together with 
a statement of the grounds upon which it is claimed, shall be fully set forth in an 
affidavit at the beginning of the action. (1876-7, c. 283, s. 2; Code, s. 1755; Rev., 
mee 994 C.), S,2090;) 

In General—tThe action allowed to a 
cropper by this section is given against the 
lessor or employer, and, also, against any 
person to whom he may assign, or sell, 

the crop, or any interest therein as, for 
example, the person who might have an 
“agricultural lien” upon it, acquired sub- 
sequently to the making of the contract 
with the cropper. Rouse vy. Wooten, 104 
N.C. 229, 10 S.E. 190 (1889). 

Purpose of Section—This section in- 
tends to encourage and favor the laborer 
as to those matters and things upon which 
his labor has been bestowed, so that he 
shall certainly reap the just benefit of his 
toil. Rouse v. Wooten, 104 N.C. 229, 10 
S.E. 190 (1889). 

Creation of Lien—wWhile one who la- 
bors in the cultivation of a crop, under a 
contract that he shall receive his compen- 
sation from the crop when matured and 
gathered, has no estate or interest in the 
land, but is simply a laborer—at most, a 
cropper—his right to receive his share is 
protected by this section, which for cer- 
tain purposes creates a lien in his favor, 
and which will be enforced against the 
employer or landlord, or his assigns, and 
which has precedence over agricultural 
liens made subsequent to his contract, but 
before the crop is harvested. Rouse v. 
Wooten, 104 N.C. 229/"10 S.E. 190 
(1889). 
Lessor Cannot Seize Crop.—The lessor 

has no right, when there is no agreement 

to that effect, to take the actual possession 
from the lessee or cropper, and can never 
do so, except when he obtains the same 
by an action of claim and delivery, upon 

the removal of the crop by the lessee or 
cropper. State v. Copeland, 86 N.C. 691 
(1882). 

Lessee Left to Civil Remedy. When 
the lessee is wrongfully deprived of the 
actual possssion of his crop by the lessor, 

he is left to his civil remedy under this 
section for the breach of trust, should the 
lessor refuse to account. State v. Keith, 
126 N.C. 1114, 36 S.E. 169 (1900). 

Claim and Delivery—Where a lessor 
gets possession of the crop by his own 
act, the remedy of the lessee to recover 

his part thereof is by claim and delivery. 
Wilson v. Respass, 86 N.C. 112 (1882). 

Trover Not Proper.—Where a landlord 
took the crop into his sole possession, and 
refused to divide when it was demanded, 

on the ground that the crop was not then 
in condition for a division, but he did not 

deny the tenant’s right to a division, and 
while in his possession the crop was de- 
stroyed by fire, it was held that this did 
not amount to a conversion, and an ac- 
tion in the nature of trover could not be 
maintained. Shearin v. Riggsbee, 97 N.C. 
216.) S:H.°770 (1887). 

Where Lessor Seizes Too Much.—lIf a 
lessor seizes more than enough to satisfy 
his lien, and refuses “to make a fair divi- 
sion of the crop,” the lessee or cropper 
can compel him to do so in the manner 
prescribed in this section. Boone v. Dar- 

deny 109° N.G.9740.186Sibe 728).C1891 
When a cropper dies before harvesting 

his crop, his personal representatives are 
entitled to recover his share of the crop. 
Parker v. Brown, 136 N.C. 280, 48 S.E. 
657 (1904). 

§ 42-17. Action to settle disputes between parties.—When any con- 
troversy arises between the parties, and neither party avails himself of the pro- 
visions of this chapter, it is competent for either party to proceed at once to have 
the matter determined in the court of a justice of the peace, if the amount claimed 
is two hundred dollars or less, or in the superior court of the county where the 
property is situate if the amount so claimed is more than two hundred dollars. 
ilm70-7, C253, S, 3; Code, s. 1756; Rey., 5. 1995:°C."'S., s, 2357) 
In General.—It is quite apparent that 

this and the following section contemplate 
an action to determine a dispute growing 
out of the agreement, and the relative 
rights and obligations created by its stip- 
ulations, without disturbing the possession 
of the lessee, cropper or assignee of either, 
and this intent is very clearly expressed 
in the terms used in the enactment. It is 

a method of settling a controversy with- 
out resort to the possessory actions au- 

thorized in the antecedent sections. Wil- 
son v. Respass, 86 N.C. 112 (1882). 
Purpose.—The purpose of this and the 

following section is to provide a sum- 
mary mode for ascertaining a disputed li- 
ability, and, in case of delay, to secure the 
fruits of the judgment by requiring of the 
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lessee, as a condition of his remaining in 

possession of the property, an adequate 

undertaking for the payment of what may 

be recovered. Deloatch v. Coman, 90 N.C. 

186 (1884). 

No Application Where Occupant a 

Vendee or Mortgagor.—This and the fol- 

lowing section, like § 42-15, are plainly in- 

applicable where the occupant of land is 

a vendee or mortgagor. Taylor v. Taylor, 

112 N.C. 27, 16 S.E. 924 (1893). 

Jurisdiction—An action by a landlord 

against a tenant for the recovery of rent, 

the sum demanded not exceeding two 

hundred dollars, is an action upon the 

contract of lease and cognizable in the 

court of a justice of the peace. Deloatch 

v. Coman, 90 N.C. 186 (1884). 

In an action by a landlord to recover 

the rent, when neither the sum demanded 

nor the amount ascertained to be due ex- 

ceeds two hundred dollars, the superior 

CH. 42. LANDLORD AND TENANT § 42-20 

court has no jurisdiction. Foster v. Penny, 

76 N.C, 13101877). 
Same—Tort Actions—The special ju- 

risdiction of justices of the peace under 

this section does not extend to torts, but 

is confined to actions for enforcing con- 

tracts. Montague v. Mial, 89 N.C. 137 

(1883). 

Action by Tenant’s Widow.—The widow 

of a tenant cultivating land on shares, 

after the crop is allotted to her in her 

year’s support, may maintain an action for 

conversion against the landlord. She is not 

compelled to resort to the remedy pre- 

scribed by this section. She may pursue 

her remedy by a civil action to recover the 

value of the crops, subject to such deduc- 

tions as the lessor is entitled to by reason 

of advancements, costs of housing, and 

such damage as he may have sustained by 

reason of the inability of the lessee to per- 

form his contract. Parker v. Brown, 136 

N.C. 280, 48 S.E. 657 (1904). 

§ 42-18. Tenant’s undertaking on continuance or appeal.—In case 

there is a continuance or an appeal from the justice’s decision to the superior 

court, the lessee or cropper, or the assigns of either, shall be allowed to retain 

possession of said property upon his giving an undertaking to the lessor or his 

assigns, or the adverse party, in a sum double the amount of the claim, if such 

claim does not amount to more than the value of such property, otherwise to 

double the value of such property, with good and sufficient surety, to be approved 

by the justice of the peace or the clerk of the superior court, conditioned for the 

faithful payment to the adverse party of such damages as he shall recover in said 

action. (1876-7, ¢, 280, s. 3; Code;'s.:1/50; Rev_,"s: [O05 Ce ores econ 

§ 42-19. Crops delivered to landlord on his undertaking.—In case the 

lessee or cropper, or the assigns of either, at the time of the appeal or continuance 

mentioned in § 42-18, fails to give the undertaking therein required, then the con- 

stable or other lawful officer shall deliver the property into the actual possession 

of the lessor or his assigns, upon the lessor or his assigns giving to the adverse 

party an undertaking in double the amount of said property, to be justified as re- 

quired in § 42-18, conditioned for the forthcoming of such property, or the value 

thereof, in case judgment is pronounced against him. (1876-7, c. 283, s. 4; Code, 

6175/2 Reva snloQGi Gans. sagsous) 

Court Will Not Restrain Lessor.— 
Where the lessor has taken possession 

the tenant cannot regain possession of the 

crop under the provisions of § 42-18 since 

of the crop, and is solvent and has been 
required to give the bond of indemnity, 
the court will not restrain him from sell- 
ing the crop. In such a case it seems that 

that section contemplates nonintervention 

on the part of the court and not a removal 

of possession from one party to another. 

Wilson v. Respass, 86 N.C. 112 (1882). 

§ 42-20. Crops sold, if neither party gives undertaking.—lIf neither 

party gives the undertaking described in § 42-18 and § 42-19, it is the duty 

of the justice of the peace or the clerk of the superior court to issue an order to the 

constable or sheriff, or other lawful officer, directing him to take into his posses- 

sion all of said property, or so much thereof as may be necessary to satisfy the 

claimant’s demand and costs, and to sell the same under the rules and regulations 

prescribed by law for the sale of personal property under execution, and to hold 

the proceeds thereof subject to the decision of the court upon the issue or issues 
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pending between the parties. (1876-7, c. 283, s. 5; Code, s. 1758; Rev., s. 1997; 
Ceo. 8 2000.) 

§ 42-21. Tenant’s crop not subject to execution against landlord.— 
Whenever servants and laborers in agriculture shall by their contracts, oral or 
written, be entitled, for wages, to a part of the crops cultivated by them, such 
part shall not be subject to sale under executions against their employers, or the 
owners of the land cultivated. (Code, s. 1796; Rev., s. 1998; C. S., s. 2361.) 

§ 42-22. Unlawful seizure by landlord or removal by tenant mis- 
demeanor.—lIf any landlord shall unlawfully, willfully, knowingly and without 
process of law, and unjustly seize the crop of his tenant when there is nothing due 
him, he shall be guilty of a misdemeanor. If any lessee or cropper, or the assigns 
of either, or any other person, shall remove a crop, or any part thereof, from Jand 
without the consent of the lessor or his assigns, and without giving him or his 
agent five days’ notice of such intended removal, and before satisfying all the liens 
held by the lessor or his assigns, on said crop, he shall be guilty of a misdemeanor. 
(1876-7, cz 283, s. 6; 1883, c. 83; Code, s. 1759: Rev., ss. 3664, 3665: C. S., 
s. 2362.) 

I. In General. 
Il. Wrongful Act. 

III. Intent. 

IV. Notice. 

V. Indictment. 

I. IN GENERAL. 

The purpose of this section is to render 
the statutory provisions and regulations of 

the preceding sections more effective, and 
this penal provision must be interpreted in 
that light and in that view. It embraces 
both the landlord and the tenant, and in- 
tends the more effectually to secure their 
respective rights as prescribed. State v. 
Ewing, 108 N.C. 755, 13 S.E. 10 (1891). 
The leading and material part of the 

purpose is to keep the crops on the land, 
so that they may be easily seen, known, 
identified and protected, and to prevent 

fraud and fraudulent practices that would 
be greatly facilitated by removing them 
from the land to any distance. State v. 
Williams, 106 N.C. 646, 10 S.E. 901 
(1890). 
Applies Only to Specified Liens. — It 

will be observed that the section does not 
extend to, and embrace, all liens the 
lessor may have on any property of the 
tenants, but only “all the liens held by the 

lessor or his assigns on the crop.” State 
y. Turner, 106 N.C. 691, 19 S:E. 1026 
(1890). 
Extends to Receivers.—This section 

extends to and protects receivers charged 
with the management of lands. State v. 
Turner, 106 N.C. 691, 10 S.E. 1026 
(1890). 
The lessor’s rights cannot be abridged 

by any subordinate contracts of the lessee. 
Montague v. Mial, 89 N.C. 137 (1883). 

Cited in Never Fail Land Co. v. Cole, 

197 N.C. 452, 149 S.E. 585 (1929); Hall v. 
Odom, 240 N.C. 66, 81 S.E.2d 129 (1954). 

II. WRONGFUL ACT. 

A Misdemeanor Only.—The offense of 
removing crops, without payment, or giv- 

ing notice of such removal, although it 
may have been committed secretly, or at 
night, is a simple misdemeanor, and can- 
not be punished by imprisonment in the 
penitentiary. State v. Powell, 94 N.C. 920 
(1886). 

Actual Seizure Unnecessary.—To con- 
stitute the offense of an unlawful seizure 
of crops by the landlord, under this sec- 
tion, it is not essential that the landlord 
should take forcible or even manual pos- 
session of them; the offense will be com- 
plete if he exercises that possession or 
control which prevents the tenant from 

gathering and removing his crop in a 
peaceable manner. State v. Ewing, 108 
Coy 700, 1s is. 710 "(1601 ), 

Possession Important.—An _ indictment 

for larceny will not lie against a lessee 
or cropper for secretly appropriating the 
crop, to his own use, even if done with a 

felonious intent, where he is in the actual 
possession of the same. State v. Cope- 
land, 86 N.C. 691 (1882). 

An indictment for larceny will lie against 
a lessee or cropper for secretly appropri- 

ating the crop to his own use, where his 
actual possession thereof has terminated 
by a delivery to the landlord. State v. 

Webb, 87 N.C. 558 (1882). 
If the crop is in the actual possession of 

the landlord, though undivided, the ten- 

ant may be convicted of larceny for fe- 
loniously taking and carrying it away; 
and the ownership of the property will be 

laid properly in the name of the landlord. 
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State v. King, 98 N.C. 648, 4 S.E. 44 

(1887). 
Gathering the Crop.—How far the ten- 

ant might be justified under the statute 

in severing the crops from the land and 

storing them on it simply for the purpose 

of protection to them has been doubtful, 

but it has been held that he may do so in 

good faith for such purpose; he may not 

go beyond that. Varner v. Spencer, 72 N.C. 

381 (1875); State v. Williams, 106 N.C. 

646, 10 S.E. 901 (1890). 

The gathering and preservation of crops 

was not the evil intended to be remedied 

by this section, but the wrongful appro- 

priation, whether by carrying them off the 

premises or consuming them on the prem- 

ises, was the evil. Varner v. Spencer, 72 

N.C. 381 (1875). 
Feeding Crop to Stock.—Where a lessee 

after putting a crop in the crib converted 

a portion thereof to his own use by feed- 

ing it to his stock without the consent of 

the landlord, this was a removal within 

the meaning of this section and indictable. 

Varner v. Spencer, 72 N.C. 381 (1875). 

Removal from Premises—Where a ten- 

ant without the consent of, or notice to, 

his landlord, and before satisfying the lat- 

ter’s lien, removed a portion of the crop 

from the land upon which it was produced 

and stored it in a building upon his (the 

tenant’s) own land, it was held that he was 

guilty of unlawfully removing crops, not- 

withstanding he made the removal for 

the purpose of sheltering the crop, and 
kept it separate from others. State v. 

Williams, 106 N.C. 646, 10 S.E. 901 
(1890). 
Removal of Turpentine Crop.—See note 

to § 42-24. 
Where Tenant Aids Subtenant.—If a 

tenant aids and abets a subtenant in re- 
moving a crop, before paying the lien of 

the landlord, he is guilty of a misdemean- 

or. State v. Crook, 132 N.C. 1053, 44 S.E. 

32 (1903). 
Damage by Landlord No Defense.—A 

tenant indicted for removal of crops with- 

out giving the landlord five days’ notice 

cannot show in defense that he had sus- 

tained damage by the failure of the land- 

lord to comply with the contract to the 

amount of the rents due. State v. Bell, 

136 N.C. 674, 49 S.E. 163 (1904), over- 
ruling State v. Neal, 129 N.C. 692, 40 S.E. 

205 (1901). 
III. INTENT. 

Intent Is Immaterial. — While the ob- 
vious purpose of this section is the pro- 
tection of the lessor’s interest against a 

Cu. 42. LANDLORD AND TENANT § 42-22 

fraudulent disposition or appropriation of 

the property, inconsistent with his right 

and tending to defeat the lien for rent, the 

wrongful intent is not a constituent of the 

criminal act described, and the offense is 

sufficiently charged in the substantial 

words of the act. State v. Pender, 83 N.C. 

651 (1880). 
The intent in making the removal is 

immaterial. State v. Williams, 106 N.C. 

646, 10 S.E. 901 (1890); State v. Crook, 

132 N.C. 1053, 44 S.E. 32 (1903). 
Intent Implied from Act——The statute 

broadly forbids the removal of the crops, 

or any part of them, from the land, ex- 

cept in the case and in the way prescribed, 

and that without regard to the actual in- 

tent. The removal implies the intent to 
commit the offense. State v. Williams, 
106 N.C. 646, 10 S.E. 901 (1890). 

IV. NOTICE. 

Removal of Crops.—If it shall be neces- 

sary, in possible cases, to remove crops 

from the land for their protection, this 

should be done on notice, or legal steps 

taken as contemplated and allowed by 

the statute. State v. Williams, 106 N.C. 

646, 10 S.E. 901 (1890). 
Lack of Notice Part of Offense—The 

offense of removing a crop by a tenant 

before paying the rent and discharging all 

liens of the landlord on it is not complete 

unless the crop is removed without giving 

the five days’ notice, for if the notice is 

given, removing the crop is not an offense. 

State v. Crowder, 97 N.C. 432, 1 S.E. 690 

(1887). 
“Without Any Notice” Sufficient in In- 

dictment.—An averment in an indictment 

for removing a crop, “without having 
given any notice of such intended re- 
moval,” is equivalent to the averment that 
the removal was made without giving 
“five days’ notice.” State v. Powell, 94 

N.C. 920 (1886). 
Burden of Proof.—In order to convict 

the defendant of the offense of removing 
a crop without the consent of the land- 
lord, the burden is on the State to show 
that the defendant had not given his 
landlord the statutory five days’ previous 
notice before the crop had been removed. 
State v. Harris, 161 N.C. 267, 76 S.E. 683 
(1912). 
How Want of Notice Proven.—The 

want of such notice may be proved by 
any competent evidence, and it is not nec- 
essary that it should be proved by the 
landlord or his agent or assignee. State 
v. Crowder, 97 N.C. 432, 1 S.E. 690 
(1887). 
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V. INDICTMENT. 

Statute Must Be Followed.—An indict- 
ment under this section charging the de- 
fendant with removing the crop “without 
satisfying all liens on said crop,” is de- 
fective. The words of the statute, “be- 
fore satisfying all liens held by the lessor 
or his assigns on said crop,” should have 
been followed. State v. Merritt, 89 N.C. 
506 (1883); State v. Rose, 90 N.C. 712 
(1884). 

Sufficient Averment.—In an indictment 
under this section, it is sufficient to aver, 
in the words of the statute, that the 
act was done, “willfully and unlawfully,” 
leaving it to the defendant to show in ex- 
cuse, if he can, that such removal was 
made in good faith and for the preserva- 
tion of the crop. State v. Pender, 83 N.C. 
651 (1880). 
Where an indictment for removing a 

crop alleged that the defendant did “rent 
from B,” and subsequently, that he did 
“remove the crop without satisfying all 
liens held by said B,” it was held that 

this, in effect, sufficiently charged the re- 
lation of landlord and tenant, and that 
the “liens held by the lessor’ were un- 
paid at the time of the alleged unlawful 
removal. State v. Turner, 106 N.C. 691, 
10 S.E. 1026 (1890). 

In this section the word “crop” includes 
those ungathered as well as those gath- 
ered, and an indictment that the landlord 
seized the “crop growing and unmatured 
in the field,” etc., charges an indictable 
offense, when it is otherwise sufficient. 

State v. Townsend, 170 N.C. 696, 86 S.E. 
718 (1915). 

Cu. 42. LANDLORD AND TENANT § 42-23 

Averment as to Notice.—See State v. 
Powell, 94 N.C. 920 (1886), cited under 
preceding analysis line. 

Allegation as to Lien.—It is not neces- 
sary to allege, in an indictment under this 
section, that the lessor or landlord had a 
lien on the crop, where the bill contains 
an averment of the lease and of the re- 
lation of landlord and tenant, or cropper. 
By virtue of the statute the law implies 
a lien, and of this the courts will take no- 
tice. State v. Smith, 106 N.C. 653, 11 S.E. 
166 (1890), distinguishing State v. Merritt, 
89 N.C. 506 (1883). See State v. Rose, 90 
N.C. 712 (1884). 

In an indictment for removing a crop, 
it is not necessary to negative the fact 
that, by agreement between the parties, it 
was stipulated that the crops should not 
be subjected to the statutory liens. State 
Vip eurner..6106y N.C1\691)110'.S.E. 1026 
(1890). 

Variance.—Where an indictment for re- 
moval of crops without notice to the land- 
lord charged an agreement by the defen- 
dant to raise a crop on the land of G., and 

on the trial the proof showed the title to 

be in another, who rented the land to G., 
it was held that there was no variance. 
State v. Foushee, 117 N.C. 766, 23 S.E. 
247 (1895). 
Judgment Arrested—When on the trial 

it was proved that the defendants had a 
license from the tenant, and such fact is 
not charged in the indictment, the judg- 
ment will be arrested. State v. Sears, 71 
N.C. 295 (1874). 

§ 42-22.1. Failure of tenant to account for sales under tobacco 
marketing cards.—Any tenant or share cropper having possession of a tobacco 
marketing card issued by any agency of the State or federal government who 
sells tobacco authorized to be sold thereby and fails to account to his landlord, 
to the extent of the net proceeds of such sale or sales, for all liens, rents, ad- 
vances, or other claims held by his landlord against the tobacco or the proceeds 
of the sale of such tobacco, shall be guilty of a misdemeanor and, upon convic- 
tion, shall be punished by a fine or imprisonment in the discretion of the court. 
(1949, c. 193.) 
Editor’s Note.—For brief comment on Stated in Hall v. Odom, 240 N.C. 66, 81 

this section, see 27 N.C.L. Rev. 466. S.E.2d 129 (1954). 

§ 42-23. Terms of agricultural tenancies in certain counties.—All 
agricultural leases and contracts hereafter made between landlord and tenant for 
a period of one year or from year to year, whether such tenant pay a specified 
rental or share in the crops grown, such year shall be from December first to 
December first, and such period of time shall constitute a year for agricultural 
tenancies in lieu of the law and custom heretofore prevailing, namely from 
January first to January first. In all cases of such tenancies a notice to quit of 
one month as provided in § 42-14 shall be applicable. If on account of illness or 
any other good cause, the tenant is unable to harvest all the crops grown on lands 
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leased by him for any year prior to the termination of his lease contract on De- 

cember first, he shall have a right to return to the premises vacated by him at any 

time prior to December thirty-first of said year, for the purpose only of harvest- 

ing and dividing the remaining crops so ungathered. But he shall have no right 

to use the houses or outbuildings or that part of the lands from which the crops 

have been harvested prior to the termination of the tenant year, as defined in 

this section. 

This section shall only apply to the counties of Alamance, Anson, Ashe, Bladen, 

Brunswick, Columbus, Craven, Cumberland, Duplin, Edgecombe, Gaston, Greene, 

Halifax, Hoke, Jones, Lenoir, Lincoln, Montgomery, Onslow, Pender, Person, 

Pitt, Robeson, Sampson, Wayne and Yadkin. (Pub. Loc. 1929, c. 40; Pub. Loc. 

1935, c. 288; Pub. Loc. 1937, cc. 96, 600; Pub. Loc. 1941, c. 41; 1943, c. 68; 

1945, c. 700; 1949, c. 136; 1953, c. 499, s. 1; 1955, c. 136; 1959, c. 1076.) 

Local Modification—Columbus: 1947, 

c. 783; Harnett: 1955, c. 938. 

Cited in Wells v. Planters Natl Bank 

& Trust Co., 265 N.C. 98, 143 S.E.2d 217 
(1965). 

§ 42-24. Turpentine and lightwood leases.—This chapter shall apply 

to all leases or contracts to lease turpentine trees, or use lightwood for purposes 

of making tar, and the parties thereto shall be fully subject to the provisions and 

penalties of this chapter. (1876-7, c. 283, s. 7; Code, s. 1762.3 1893; sceol/ehevs 

ee. 1099 FG Sh es. 25050) 

Extension of § 42-22.—This section ex- 

tends § 42-22 to “all leases or contracts to 

lease turpentine trees,” and thus it is made 

a misdemeanor for the lessee of turpentine 

trees to remove any part of the turpen- 

tine crop in the like case as when the re- 

moval of the crop by an agricultural 

tenant is made such offense. State v. 

Turner, 106 N.C. 691, 10 S.E. 1026 (1890). 

Cited in Farmville Oil & Fertilizer Co. 

v. Bourne, 205 N.C. 337, 171 S.E. 368 

(1933). 

§ 42-25. Mining and timberland leases.—Ii in a lease of land for min- 

ing, or of timbered land for the purpose of manufacturing the timber into goods, 

rent is reserved, and if it is agreed in the lease that the minerals, timber or goods, 

cr any portion thereof, shall not be removed until the payment of the rent, in 

such case the lessor shall have the rights and be entitled to the remedy given by 

this chapter. (1868-9, c. 156, s. 16; Code, s. 1763; Rev., s. 2000; CHS esi23645) 

Not a Lease. — Where the owner of 
lands conveys the timber standing and 
growing thereon, with provision that the 
time for cutting and removing it will be 

extended upon payment of a certain sum, 

this is not a leasehold interest but an es- 

tate in fee. Carolina Timber Co. v. Wills, 

171 N.C. 262, 88 S.E. 327 (1916). 

ARTICLE 3. 

Summary Ejectment. 

§ 42-26. Tenant holding over may be dispossessed in certain cases. 

—Any tenant or lessee of any house or land, and the assigns under the tenant 

or legal representatives of such tenant or lessee, who holds over and continues in 

the possession of the demised premises, or any part thereof, without the permis- 

sion of the landlord, and after demand made for its surrender, may be removed 

from such premises in the manner hereinafter prescribed in any of the following 

cases: 

(1) When a tenant in possession of real estate holds over after his term has 

expired. 
(2) When the tenant or lessee, or other person under him, has done or omitted 

any act by which, according to the stipulations of the lease, his estate 

has ceased. 
(3) When any tenant or lessee of lands or tenements, who is in arrear for 

rent or has agreed to cultivate the demised premises and to pay a part 

464 



Cu. 42. LANDLORD AND TENANT 42-26 
“Pp 

of the crop to be made thereon as rent, or who has given to the lessor a 
lien on such crop as a security for the rent, deserts the demised prem- 
ises, and leaves them unoccupied and uncultivated. (4 Geo, II, c. 28; 
1S6e-9, Cel s6ro1o- Codey cere 7668 1777-9 1905f) ccs 297 299,820; 
Rev., s. 2001; C. S., s. 2365.) 

Local Modification. — Johnston: 1933, 
c, 390. 

I. Application and Scope. 
II. Holding Over. 

III. Breach of Provision of Lease. 
IV. Rights of Parties. 
V. The Action. 

I. APPLICATION AND SCOPE. 

The basis and scope of summary eject- 
ment in actions between landlord and ten- 
ant are established by this section. War- 
ren v. Breedlove, 219 N.C. 383, 14 S.E.2d 
43 (1941). 

Remedy Is Restricted to Cases Enumer- 
ated.—_The remedy by summary proceed- 
ings in ejectment is restricted to those 
cases expressly provided by this section. 
Howell v. Branson, 226 N.C. 264, 37 S.E.2d 
687 (1946), citing Hauser v. Morrison, 146 

N.C. 248, 59 S.E. 693 (1907). 
Jurisdiction Is Statutory.—Jurisdiction 

of a justice of the peace in summary eject- 
ment proceedings is purely statutory, and 
may be exercised only in cases where the 
relationship of landlord and tenant ex- 
ists, and the tenant holds over after the 
expiration of his term, or has otherwise 
violated the provisions of his lease. 
Howell v. Branson, 226 N.C. 264, 37 S.E.2d 
687 (1946); Goins v. McLoud, 228 N.C. 
655, 46 S.E.2d 712 (1948), holding that 
the remedy does not extend to a tenant at 
sufferance or at will. As to concurrent 
jurisdiction, see cases under analysis line V 
of this note. 

Relation of Landlord and Tenant Nec- 
essary.—The summary remedy in eject- 
ment provided by this section for the 
ousting of tenants who hold over after 
the expiration of the term is restricted to 
cases where the relation between the par- 
ties is that of landlord and tenant. Mc- 
Combs v. Wallace, 66 N.C. 481 (1872); 
Hughes v. Mason, 84 N.C. 473 (1881); 
Hauser v. Morrison, 146 N.C. 248, 59 S.E. 
693 (1907); McIver v. Seaboard Airline 
R.R., 163 N.C. 544, 79 S.E. 1107 (1913); 
Prudential Ins. Co. v. Totten, 203 N.C. 
431, 166 S.E. 316 (1932); Simons v. Le- 
brun, 219 N.C. 42, 12 S.E.2d 644 (1941). 
See Ford y. Ford Moulding Co., 231 N.C. 
105, 56 S.E.2d 14 (1949). 
Remedy Not Coextensive with Doctrine 

of Estoppel—The remedy by summary 
proceedings in ejectment given by this 

section is not coextensive with the doc- 
trine of estoppel arising where one en- 

ters and holds land under another, but 
is restricted to the case where the rela- 
tion between the parties is simply that of 
landlord and tenant. Hauser v. Morrison, 
146 N.C. 248, 59 S.E. 693 (1907); Mc- 
Laurin v. McIntyre, 167 N.C. 350, 83 S.E. 
627 (1914). 
Some Contract or Lease Required.— 

This section was only intended to apply 
to a case in which the tenant entered in- 
to possession under some contract or 

lease, either actual or implied, with the 
supposed landlord, or with some person 

under whom the landlord claimed in priv- 
ity, or where the tenant himself is in priv- 
ity with some person who had so entered. 
McCombs v. Wallace, 66 N.C. 481 (1872). 

Definite Term Not Necessary. — Sum- 
mary ejectment will lie only where the re- 
lationship of landlord and tenant existed 
between the parties under a lease con- 

tract, express or implied, and the tenant 
has held over after the expiration of the 

term, and while it is necessary that the 
tenant’s entry should have been under a 
demise, it need not be for a definite term, 
a tenancy at will being sufficient. Si- 
mofs?ve LLebruniesi9 N.Gie42) 9194S. 8.2d 
644 (1941). 
Where Purchase Changed to Lease.— 

Where one unconditionally surrenders his 
rights under the contract of purchase, and 
enters into a contract of lease, he may 

be evicted by summary proceeding under 
this section; and it is not necessary that 
he should actually surrender the posses- 
sion of the land and receive it again at 
the hands of the lessor. Riley v. Jordan, 

75 N.C. 180 (1876). 

Two Classes Excluded.—The construc- 
tion of this section excludes two classes, 
viz.: Vendees in possession under a con- 

tract for title and vendors retaining pos- 
session after a sale, though such persons 
are certainly tenants at will or sufferance 
for some purposes, and frequently so 
styled. McCombs v. Wallace, 66 N.C. 481 

(1872). 
When Section Does Not Apply.—The 

remedy by summary ejectment before a 
justice of the peace, under this and the 

following sections, is not available when 
there is a relation of mortgagor and mort- 

gagee, or vendor and vendee. McLaurin 
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v. McIntyre, 167 N.C. 350, 83 S.E. 627 
(1914). 
Where a controversy involved the dis- 

puted title to real property, out of which 
certain equities arose, this section does 
not apply. McLaurin v. McIntyre, 167 
N.C, 350, 83°S:B. 627 (1914). 
When title to the property is in issue, 

the jurisdiction of the justice of the peace 
is ousted, and the proceeding is properly 
dismissed as in case of nonsuit upon ap- 
peal to the superior court. Prudential 
Insss@onv, » bottens 2035N_C..45 1, 1b6noEbe 
316 (1932); Home Bldg. & Loan Ass'n. v. 
Moore, 207 N.C. 515, 177 S.E. 633 (1935). 

Same—Bargainor in Deed of Trust.—A 
bargainor in a deed of trust containing a 
stipulation of the retention of the pos- 
session of the land conveyed until sold 
under the terms of the trust, and who 
holds possession after a sale of the prem- 
ises by a trustee, is not such a tenant as 
comes within the purview of this section, 
and hence proceedings cannot be taken 
thereunder to evict him. McCombs v. 
Wallace, 66 N.C. 481 (1872). 

Same—Entry as Vendee.— Where a 
party entered land under a contract of 
purchase, while so possessed a justice of 
the peace has no jurisdiction to oust him 
under this section. McCombs v. Wallace, 
66 N.C. 481 (1872); McMillan v. Love, 
72 N.C. -18)'(1875)3 2 Riley |v.) Jordan, 175 
N.C. 180 (1876). 

Consideration of Equitable Defenses.— 
A justice of the peace has jurisdiction of 
a summary action in ejectment, and may 
determine the questions of tenancy and 
holding over, and while he has no equita- 
ble jurisdiction, he may consider equitable 
defenses set up in a summary ejectment in- 
sofar as they relate to the issue of ten- 
ancy. Farmville Oil & Fertilizer Co. v. 
Bowen, 204 N.C. 375, 168 S.E. 211 (1933). 

As to insufficient notice to quit in action 
under this section, see Stafford v. Yale, 
228 N.C. 220, 44 S.E.2d 872 (1947), treated 
in note to § 42-14. 

Applied in Lassiter v. Stell, 214 N.C. 
391, 199 S.E. 409 (1938). 

Cited in Seligson v. Klyman, 227 N.C. 
347, 42 S.E.2d 220 (1947). 

II. HOLDING OVER. 

Constitutionality. — Subdivision (1) of 
this section, as to a tenant holding over, 

was declared constitutional in Credle v. 
Gibbs, 65 N.C. 192 (1871). 

Effect of Recognition. — The landlord 
may treat his tenant, who holds over, as 
a trespasser and eject him, or he may rec- 
ognize him as tenant; but when such rec- 
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ognition has been made, a presumption 
arises of a tenancy from year to year, and 
as stated, under the terms and stipulations 
of the lease as far as the same may apply. 
Murrill v. Palmer, 164 N.C. 50, 80 S.E. 
55 (1913). 

When a tenant for a year or a longer 
time holds over and is recognized as ten- 
ant by the landlord, without further agree- 
ment or other qualifying facts or circum- 
stances, he becomes tenant from year to 
year, and subject to the payment of the 
rent and other stipulations of the lease as 
far as the same may be applied to existent 
conditions. Stedman v. McIntosh, 26 N.C. 
191 (1843); Scheelky v. Koch, 119 N.C. 
80, 25 S.E. 713 (1896); Harty v. Harris, 
120 N.C. 408, 27 S.E. 90 (1897); Holton 
v. Andrews, 151 N.C. 340, 66 S.E. 212 
(1909); Murrill v. Palmer, 164 N.C. 50, 80 
SS: 53° (4918): 

A mere acceptance of rents by the land- 
lord does not create a tenancy from year to 
year nor preclude the landlord from re- 
covery of possession. In an action to re- 
cover the possession, as the plaintiff is en- 
titled to damages for the occupation of the 
premises, the plaintiff can accept voluntary 
payments without thereby ratifying the 
tenant’s possession. Vanderford v. Fore- 
man, 129 SN:@2" 2175.39 2S 2889 SCL ID1) 
Mauney v. Norvell, 179 N.C. 628, 103 S.E. 
372 (1920). 
When Holding Over Allowed. — It 

seems that it is not a wrongful holding 
over when the tenant has been compelled 
to continue his occupation of necessity; 
for instance, when he has remained in 
possession solely by reason of the sick- 
ness of the tenant or some member of his 
family, and of such a character that re- 
moval could not be presently made with- 
out serious danger to the patient. Murrill 
v. Palmer, 164 N.C. 50, 80 S.E. 55 (1913). 

Issue as to Holding Over.—The only 
question the court can try under subdivi- 
sion (1) in this proceeding is, “Was the de- 
fendant the tenant of the plaintiff, and 
does he hold over after the expiration of 
the tenancy?” McDonald v. Ingram, 124 
N.C. 272, 32 S.E 677 (1899); McIver vy. 
Seaboard Airline R.R., 163 N.C. 544, 79 
S.E. 1107 (1913). 

Applied in Stadiem v. Harvell, 208 N.C. 
103, 179 S.E. 448 (1935). 

Cited in Texas Co. v. Beaufort Oil & 
Fuel Co., 199 N.C. 492, 154 S.E. 829 (1930). 

III. BREACH OF PROVISION OF 
LEASE. 

Condition Must Be in Lease-——A sum- 
mary proceeding in ejectment begun dur- 
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ing the lessee’s term cannot be maintained 
where the contract of lease contained no 
condition, the breach of which would 
authorize a reentry by the lessor. The 
mere failure to pay rent upon “a lease at 
...... dollars a year, payable monthly,” 
does not warrant such reentry. Meroney 

v. Wright, 81 N.C. 390 (1879). 

Suit for Rescission Cannot Be Substi- 
tuted on Appeal—Where a verbal lease 
does not provide for its termination or re- 
serve the right of reentry for breach by 
the tenant of stipulated conditions in re- 
gard to maintenance and operation of the 
property, breach of such conditions cannot 
be made the basis for summary ejectment, 
and issues of fraud in procuring the lease 
and willful breach of the conditions are 
erroneously submitted in the superior 
court upon appeal in such action, it not 
being permissible for a party to substitute 
on appeal a suit for rescission. Dees v. 
Apple, 207 N.C. 763, 178 S.E. 557 (1935). 
When Breach Waived. — After the 

breach of the tenant of his contract, ac- 
ceptance of rent by the landlord which has 
accrued thereafter, will prevent the land- 
lord from insisting on the forfeiture. 
Winder v. Martin, 183 N.C. 410, 111 S.E. 
708 (1922). 

Where defendant has been partially 
evicted in order for him, in a summary ac- 
tion of ejectment, to retain possession of 
the leased premises by paying relatively a 
reduction in the rental price fixed by his 
contract, he must prove that such eviction 

was caused by the plaintiff, or one acting 
under his authority, or one paramount in 
title, and upon failure of evidence of this 
character, his claim therefor is properly 
denied as a matter of law. Blomberg v. 
Evans, 194 N.C. 113, 138 S.E. 593 (1927). 

IV. RIGHTS OF PARTIES. 

Tenant May Dispute Assignment.— 
Where an action of ejectment is brought 
by one claiming to be an assignee of the 
landlord, the tenant may dispute the as- 
signment. Steadman v. Jones, 65 N.C. 
388 (1871). 

Renewal of Lease.—A tenant, in the 
absence of an agreement, has neither a 
legal nor an equitable right to a renewal 
of the lease. Barnes v. Saleeby, 177 N.C. 
256, 98 S.E. 708 (1919). 
Same—Consideration—An option in the 

original lease to renew would not be with- 
out consideration, but landlord’s agree- 
ment during the lease, and not constituting 
part of the lease, not to lease the property 
without first giving the tenant an opportu- 
nity to renew the lease was unenforcible, 
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being without consideration. Barnes v. 
Saleeby, 177 N.C. 256, 98 S.E. 708 (1919). 

Estoppel to Deny Landlord’s Title.— 
A tenant cannot dispute the title of his 
landlord, either by setting up a title in 
himself or a third person, during the exis- 
tence of the lease or tenancy. Lawrence v. 
Eller, 169 N.C. 211, 85 S.E. 291 (1915). See 
Steadman v. Jones, 65 N.C. 388 (1871). 

Neither the tenant nor any person claim- 
ing title by or through him can dispute 
the right of the landlord to recover the 
premises in ejectment, after the expiration 
of the lease, upon the ground of a defect 
of title in the landlord. Callendar v. Sher- 
man, 27 N.C. 711 (1845). 
Where the relation of landlord and ten- 

ant is established, and the latter is in 
possession, the tenant will not be per- 
mitted to dispute the title of the landlord 
during the continuance of the lease. Hob- 
by v. Freeman, 183 N.C. 240, 111 S.E. 1 
(1922). Before disputing his landlord’s 
title, the tenant must restore possession. 

Buckhorn Land & Timber Co. v. Yar- 
brough, 179 N.C. 335, 102 S.E. 630 (1920). 
Same—Slave at Time of Entry.—See 

Wilson v. James, 79 N.C. 349 (1878). 
Subtenant.—Not only the tenant but his 

sublessee is estopped to deny the title of 
his immediate landlord. Bonds v. Smith, 
106 N. S. 553, 11 S.E. 322 (1890). 

V. THE ACTION. 

Landlord Proper Party to Bring.—The 

landlord under whom a tenant has entered 
into the possession of the leased prem- 
ises is the proper one to bring his sum- 
mary action of ejectment (authorized by 
this section) to dispossess the tenant hold- 
ing over after the expiration of his lease, 
upon proper notice to vacate, and the ob- 
jection of the tenant that the landlord has 
again leased the premises to another to 
begin immediately upon the expiration of 
his term, and that the second lessee is 
the only one who can maintain the pro- 
ceedings in ejectment, is untenable. Shel- 
ten) vi -Clinard” 187 “N.C..'664, 122 -S.E. 
477 (1924). 

Jurisdiction of Justice of the Peace Is 
Not Exclusive—Courts of justices of the 
peace do not have exclusive original juris- 
diction of actions in summary ejectment 
under this section but the superior courts 

have concurrent jurisdiction of such ac- 

tions as provided by § 7-63. Stonestreet v. 
Means, 228 N.C. 113, 44 S.E.2d 600 
(1947). 
A landlord may institute suit in the su- 

perior court to eject his tenant, the remedy 
of summary ejectment before a justice of 
the peace not being exclusive, and in such 
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action the superior court acquires juris- 
diction where the defendant denies plain- 
tiff’s title, controverts the allegations of 
tenancy, and pleads betterments. Bryan 
Vv. streets (2099 N: Ca 2848183) ost. S66 
(1936). 

Third Party as Defendant—wWhen, in 

an action for the recovery of real estate, 
both the plaintiff and a third party claim 
to be the landlord of the defendant, the 
latter has a right, upon affidavit, to be let 
in as a party defendant to the action. 
Rollins v. Rollins, 76 N.C. 264 (1877). 

Estoppel._In a proceeding before a 
justice of the peace under this section, 

a defendant who does not deny having 
entered as the tenant of the plaintiff is 

estopped from setting up a superior title 
existing at the date of the lease or subse- 
quently acquired from a third person. 
Heyer v. Beatty, 76 N.C. 28 (1877). 

A suit to restrain execution on a judg- 
ment in summary ejectment by a justice 
of the peace, on the ground that the justice 

had no jurisdiction, is properly dismissed 
where it appears that plaintiff, formerly 
the mortgagor of the property, had leased 
the property and was estopped from at- 
tacking the foreclosure and setting up the 
relation of mortgagor and mortgagee. 

Shuford v. Greensboro Joint-Stock Land 
Bank, 207 N.C. 428, 177 S.E. 408 (1934). 

Provision for Renewal as Defense.— 
While a provision of renewal of a lease 
is not itself a renewal so as to vest an 
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estate, yet it gives an equity which may be 
set up as defense in a summary proceed- 
ing in ejectment. While the court allows 
this equitable defense to the summary pro- 

ceedings, the defendants must pay the ac- 
crued rent. McAdoo vy. Callum Bros. & 
Co., 86 N.C. 419 (1882). 
Burden of Proof.—In an action of eject- 

ment, the burden of proving that the ten- 
ancy has terminated is on the plaintiff. 
Poindexter v. Call, 182 N.C. 366, 109 S.E. 
26 (1921). 

Evidence that the relationship of land- 
lord and tenant existed between the parties 
and that defendants were holding over 
after the expiration of the term was suffi- 
cient to take the case to the jury and sup- 
port judgment for plaintiff in summary 
ejectment, and defendants’ claim in respect 
to improvements is outside the scope of 
the proceeding and not justiciable there- 
in. Ford v. Ford Moulding Co., 231 N.C. 
105, 56 SE.2d 14 (1949). See Hargrove v. 
Cox, 180 N.C. 360, 104 S.E. 757 (1920). 
Appeal Where Defendant Has Sur- 

rendered Possession.—In a summary eject- 
ment proceeding, under this and the fol- 
lowing sections of this article, where the 
subject of the litigation, the right of plain- 

tiffs to immediate possession of premises, 
had been disposed of by the surrender of 
same by defendants to plaintiffs and no 
other question was raised in the court 
below, appeal was dismissed. Cochran v. 
Rowe, 225 N.C. 645, 36 S.E.2d 75 (1945). 

§ 42-27. Local: Refusal to perform contract ground for disposses- 
sion.—When any tenant or cropper who enters into a contract for the rental 
of land for the current or ensuing year willfully neglects or refuses to perform 
the terms of his contract without just cause, he shall forfeit his right of posses- 
sion to the premises. This section applies only to the following counties: Alamance, 
Alexander, Alleghany, Anson, Ashe, Beaufort, Bertie, Bladen, Brunswick, Burke, 
Cabarrus, Camden, Carteret, Caswell, Chatham, Chowan, Cleveland, Columbus, 
Craven, Cumberland, Currituck, Davidson, Duplin, Edgecombe, Forsyth, Frank- 
lin, Gaston, Gates, Greene, Guilford, Halifax, Harnett, Hertford, Hoke, Hyde, 
Jackson, Johnston, Jones, Lee, Lenoir, Martin, Mecklenburg, Montgomery, 
Moore, Nash, Northampton, Onslow, Pasquotank, Pender, Perquimans, Pitt, 
Polk, Randolph, Robeson, Rockingham, Rowan, Rutherford, Sampson, Stokes, 
Surry, Swain, Tyrrell, Union, Wake, Warren, Washington, Wayne, Wilson, 
Yadkin: (4 Geo. IT; c..28311868-9, \c2'156,"s. 19; Code*‘ss:- 1766; 1777) 1905rce: 
297, 299, 820; Rev., s: 2001, subsec. 4; 1907, cc. 43; 153:°1909, cc) 40, 5502°C; 
5., 8. 2366; Pub. Loc. Ex. Sess.. 1924, c. 66; 1931, cc. 50, 194, 446; 1933, ec. 86, 
485 ; 1935, c. 39;.1943, cc. 69, 115, 459; 1951; c. 2791953, c. 271=.c. 499. 52 
DS Caro es 25.,) 

§ 42-28. Summons issued by justice on verified complaint.—When 
the lessor or his assigns, or his or their agent or attorney, makes oath in writ- 
ing, before any justice of the peace of the county in which the demised premises 
are situated, stating such facts as constitute one of the cases described in § 42-26 
and § 42-27, and describing the premises and asking to be put in possession there- 
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of, the justice shall issue a summons reciting the substance of the oath, and re- 

quiring the defendant to appear before him or some other justice of the county, 

at a certain place and time (not to exceed five days from the issuing of the sum- 

mons, without the consent of the plaintiff or his agent or attorney), to answer 

the complaint. The plaintiff or his agent or attorney may in his oath claim rent 

in arrear, and damage for the occupation of the premises since the cessation of 

the estate of the lessee: Provided, the sum claimed shall not exceed two hundred 

dollars; but if he omits to make such claim, he shall not be thereby prejudiced 

in any other action for their recovery. (1868-9, c. 156, s. 20; 1869-70, c. 212; 

ages LZ Os AA REN wesc UUs U.S es, 250/ a) 

The “oath in writing” required by this 
section must allege facts essential to con- 

fer jurisdiction. Howell v. Branson, 226 

N.C. 264, 37 S.E.2d 687 (1946); Allen v. 
Allen, 235 N.C. 554, 70 S.H.2d 505 (1952). 

Question of jurisdiction—The question 
of jurisdiction is not to be determined by 
matter set up in the answer, but the court 
should hear the evidence as to the issue 
of tenancy, and if the same be found for 
the landlord, an estoppel operates upon 

the tenant, and the title to the land is not 
drawn in controversy. Hahn y. Latham, 
87 N.C. 172 (1882). As to jurisdiction 
generally, see note to § 42-26. 

If the defense involved the title to real 
estate, a justice of the peace has no juris- 
diction thereof, and should dismiss the 
proceeding. Forsythe v. Bullock, 74 N.C. 
135 (1876). 

Equitable Defense.—The tenant may set 
up in his answer any equitable defense 
which he may have to his landlord’s claim. 
Forsythe v. Bullock, 74 N.C. 135 (1876). 

Effect of Failure to Set Up Defense.— 
Where a defendant failed to set up the de- 
fense that he was not a tenant, but held 
under an agreement to purchase, and it 
was decided that he was a tenant he cannot 
be heard to question the validity of the 
judgment nor can he restrain its execu- 
tion except in a direct proceeding to set it 
aside for fraud, etc. Isler v. Hart, 161 N.C. 

When Defendant Denies Tenancy.—In 
a proceeding before a justice of the peace 
under this section, where the defendant 
denies the alleged tenancy, it is the duty 

of the justice to proceed and try the issue 
of tenancy. Foster v. Penry, 77 N.C. 160 
(1877). 

Effect of Provision for Renewal. — A 
provision for renewal in a lease is not it- 
self a renewal so as to vest an estate, yet it 
gives an equity which may be set up as 
a defense in a summary proceeding in 
ejectment. McAdoo v. Callum Bros. & 
Co., 86 N.C. 419 (1882). 

Section Not Exception to Requirement 
of § 1-57—While this section clearly pro- 
vides that the agent or attorney of the 
lessor may make the oath in writing re- 
quired in actions in summary ejectment, 
it does not provide an exception to the re- 
quirement of § 1-57, that “every action 
must be prosecuted in the name of the real 
party in interest.’ Choate Rental Co. v. 
Justice, 211 N.C. 54, 188 S.E. 609 (1936). 

And the same applies to suits for the 
collection of rents. Home Real Estate, 
Loan & Ins. Co. v. Locker, 214 N.C. 1, 

197 S.E. 555 (1938). 

Applied in Rogers v. Hall, 227 N.C. 363, 

AOS Ed) 34/7 047)is 

Cited in Seligson v. Klyman, 227 N.C. 
347, 42 S.E.2d 220 (1947). 

499, 77 S.E. 681 (1913). 

§ 42-29. Service of summons.—The officer receiving such summons 

shall immediately serve it by the delivery of a copy to the defendant or by leaving 

a copy at his usual or last place of residence, with some adult person, if any such 

be found there; or, if the defendant has no usual place of residence in the county 

and cannot be found therein, by fixing a copy on some conspicuous part of the 

ooo claimed. (1868-9, c. 156, s. 21; Code, s. 1768; Rev., s. 2003; C. 5., 

s. 2368.) 

§ 42-30. Judgment by default or confession.—The summons shall be 

returned according to its tenor, and if on its return it appears to have been duly 
served, and if the defendant fails to appear, or admits the allegations of the com- 
plaint, the justice shall give judgment that the defendant be removed from, and the 
plaintiff be put in possession of, the demised premises; and if any rent or damages 
for the occupation of the premises after the cessation of the estate of the lessee, 

not exceeding two hundred dollars, be claimed in the oath of the plaintiff as due 
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and unpaid, the justice shall inquire thereof, and give judgment as he may find 
the fact to be. (1868-9, c. 156, s. 22; Code, s. 1769,; Rev., s. 2004; C.'S., s. 2369:) 

Tenant May Hold after Adverse Judg- 
ment.—Where both plaintiff and an inter- 
pleading third party claim to be landlords 
of the defendant, if a judgment by default 
is taken against the tenant, no writ of 
possession can issue until the determi- 
nation of the controversy between the 
plaintiff and the interpleading defendant. 
Rollins v. Rollins, 76 N.C. 264 (1877). 
Same—When Evicted.—If in an action 

for the recovery of real estate in which 
a third person claiming as landlord of 
the defendant has been made a party de- 
fendant, judgment is taken against the 

entitled to be restored to possession until 
the determination of the controversy be- 
tween the plaintiff and the interpleading 
defendant. Rollins v. Bishop, 76 N.C. 268 
(1877). 
Same—Appeal.—Upon an appeal when 

the appeal is dismissed as to the tenant 
defendant, no writ of possession can issue 
from the justice’s court until the determi- 
nation of the controversy between the 
plaintiff and interpleading defendant. Rol- 
lings v. Henry, 76 N.C. 269 (1877). 

Cited in Seligson v. Klyman, 227 N.C. 
347, 42 S.E.2d 220 (1947). 

tenant defendant and he is evicted, he is 

§ 42-31. Trial by justice; jury trial; judgment; execution.—I{ the 
defendant by his answer denies any material allegation in the oath of the plaintiff, 
the justice shall hear the evidence and give judgment as he shall find the facts 
to be. If either party demands a trial by jury, it shall be granted under the rules 
prescribed by law for other trials by jury before a justice; and if the jury finds 
that the allegation in the plaintifi’s oath, which entitles him to be put in possession, 
is true, the justice shall give judgment that the defendant be removed from and 
the plaintiff put in possession of the demised premises, and also for such rent and 
damages as shall have been assessed by the jury, and for costs; and shall issue his 
execution to carry the judgment into effect. (1868-9, c. 156, s. 23; Code, s. 
LALO REV. 652009 WC Bo eeGee 57 a) 
Cross Reference.—As to jury trial in the 

court of a justice of the peace, see § 7-150 
eteiseds 

Where Injunction Issues.—Where a per- 
son has been enjoined from bringing ac- 
tions on each installment of rent as vex- 
atious, such person is not precluded by 
such injunction from issuing execution on 
a judgment taken in a summary action in 
ejectment for the recovery of the property 
after the expiration of the lease. Feather- 
stone iv. Carta) 144 “NC. 66,2 460 5. io 
(1903). 

Effect of Judgment.—A judgment for a 
tenant in summary proceedings is not an 
estoppel on the landlord to the extent of 
precluding him from showing in a subse- 
quent action advancements made prior to 

eviction to which he was entitled. Bur- 
well v. Brodie, 134 N.C. 540, 47 S.E. 47 
(1904). 
Same—Matter Is Res Judicata as to 

Tenancy.—Where in proceedings in sum- 
mary ejectment on final judgment en- 
tered in the superior court it has been ad- 
judicated that A was the tenant of B, 
which judgment was not appealed from, 
the matter in res judicata, and A cannot 
Maintain a suit for an injunction to re- 
strain the execution of the judgment in 
the former action, or that he be kept in 
possession, or for an accounting, his rem- 

edy being to vacate the judgment for rec- 
ognized equitable reasons in direct pro- 
ceedings. Isler v. Hart, 161 N.C. 499, 77 
S.E. 681 (1913). 

§ 42-32. Damages assessed to trial.—On appeal to the superior court, 
the jury trying issues joined shall assess the damages of the plaintiff for the de- 
tention of his possession to the time of the trial in that court; and, if the jury 
finds that the detention was wrongful and that the appeal was without merit and 
taken for the purpose of delay, the plaintiff, in addition to any other damages al- 
lowed, shall be entitled to double the amount of rent in arrears, or which may have 
accrued, to the time of trial in the superior court. Judgment for the rent in 
arrears and for the damages assessed may, on motion, be rendered against the 
sureties to the appeal. (1868-9, c. 156, s. 28; Code, s. 1775; Rev., s. 2006; C. S., 
Se POs 1 194587952) 
Damages upon Appeal.—Where there is 

an appeal from the justice of the peace 
in ejectment, the jury shall assess all dam- 
ages of the plaintiff which he is entitled 
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thereto from the time of the unlawful de- 
tention to the time of the trial in the su- 
perior court, and upon the defendant’s ten- 
dering the amount sued for and the costs 
to the time, a judgment as of nonsuit is 
properly allowed. Ryan v. Reynolds, 190 

N.C. 563, 130 S.E. 156 (1925). 

Same—Liability of Surety.—The surety 

on a bond to stay execution on appeal 
from judgment of a justice of the peace 
rendered in summary proceedings in eject- 
ment is liable for such rents and profits 
to the plaintiff as may accrue to the date 
of the trial in the superior court. Dunn 
vy. Patrick, 156 N.C. 248, 72 S.E. 220 
(1911). 

Cu. 42. LANDLORD AND TENANT § 42-33 

—Where rental value of premises was 
fixed by rent control office, local statutes 
authorizing collection of double rents or 
other damages did not entitle plaintiff to 
collect an amount exceeding maximum 

rent fixed by O.P.A. McGuinn v. Mc- 
Lain, 225 N.C. 750, 36 S.E.2d 377 (1945). 

The fact that landlord obtained permis- 
sion from rent control office of O.P.A. 
to institute action under local law for the 
possession of his property, did not release 
property from the provisions of the Emer- 
gency Price Control Act of 1942. McGuinn 
v. McLain, 225 N.C. 750, 36 S.E.2d 377 

(1945). 
Cited in Seligson v. Klyman, 227 N.C. 

Effect of Emergency Price Control Act.347, 42 S.E.2d 220 (1947). 

§ 42-33. Rent and costs tendered by tenant.—lf, in any action brought 

to recover the possession of demised premises upon a forfeiture for the non- 

payment of rent, the tenant, before judgment given in such action, pays or tenders 

the rent due and the costs of the action, all further proceedings in such action shall 
cease. If the plaintiff further prosecutes his action, and the defendant pays into 

court for the use of the plaintiff a sum equal to that which shall be found to be due, 
and the costs, to the time of such payment, or to the time of a tender and refusal, 
if one has occurred, the defendant shall recover from the plaintiff all subsequent 

costs; the plaintiff shall be allowed to receive the sum paid into court for his use, 
and the proceedings shall be stayed. (4 Geo. II, c. 28, s. 4; 1868-9, c. 156, s. 26; 

Gls sS0 1/7 ace ReVg Sn 200/8 Gao, $2372.) 

This section was passed in the interest 
of the tenant. A landlord could bring an 
action after demand as required by the 
statute, when each installment of rent 

was due. The tenant had to pay the rent 
and costs before judgment or get out. This 

section was to protect the tenant from 
hasty eviction, at the same time the land- 
lord obtained his rent and costs. Ryan v. 
Reynolds, 190 N.C. 563, 130 S.E. 156 

(1925). 
Only Rents Due Included—Under the 

provisions of this section the lessee in 
summary ejectment is given the right to 
tender or pay into court the amount of 
rent due under the lease to the time of the 
beginning of the action, with interest and 
costs, and upon his so doing, the proceed- 
ings will be stayed; and the exception of 
the lessor that all rents, whether due un- 
der the terms of the contract or not, 

should be included to the time of the dis- 
missal of the action, is untenable. Ryan v. 
Reynolds, 190 N.C. 563, 130 S.E. 156 
(1925). 
Same—Cannot Demand Other Debts.— 

Where a contract for the lease of land at a 
specified rent contains a provision giving 
to the lessee the right to take sand there- 
from at a stated price, the lessor in eject- 
ment cannot maintain the position that 
the lessee should tender or pay for the 

sand he may thus have used, under the 

provision of this section, as a part of the 
rental due by him, the contract being con- 
strued separately as to the two provisions. 
Ryan v. Reynolds, 190 N.C. 563, 130 S.E. 
156 (1925). 

Effect of Tender by Tenant.—A tender 
by the tenant of rent accrued after termi- 
nation of the lease does not preclude the 
landlord from recovering possession. Van- 
derford v. Foreman, 129 N.C. 217, 39 S.E. 
839 (1901). 
Where, in an action in ejectment against 

a tenant for nonpayment of rent, the an- 

swer denies default and pleads tender 
of the rent, under this section, judgment 
on the pleadings in plaintiff's favor is 

properly denied, and the term not having 

expired, the tender of rent in arrears be- 

fore judgment would bar the cause. 
Hoover v. Crotts, 232 N.C. 617, 61 S.E.2d 
705 (1950). 

Effect of Tender upon Proceedings for 
Forfeiture—Where during the hearing 
and before judgment on a petition under 
§ 42-3 for the forfeiture of a lease held by 
an insolvent corporation in the hands of a 
receiver, the receiver tendered to the peti- 
tioner all rents due, together with all 
costs lawfully incurred, as provided in this 
section, it was held that petition was prop- 
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erly denied. Coleman yv. Carolina ‘Theatres, 

195 "N.C. 607, 14300,E. 7) (1928): 
Effect of Acceptance of Rent.—Accep- 

tance by the landlord of rent accruing after 

termination of lease, after suit for posses- 
sion, does not create a tenancy from year 

to year, and does not preclude the landlord 
from recovery. Vanderford vy. Foreman, 

129 N.C. 217, 39 S.E. 839 (1901). 
Where Tender of Rents Does Not Pre- 

vent Forfeiture—Where the lease provides 
that the landlord shall have the option 
to declare the lease void upon failure of 

Cu. 42. LANDLORD AND TENANT § 42-34 

notice to vacate, lessee may not prevent 

forfeiture by tendering rents due upon 
the trial. Tucker v. Arrowood, 211 N.C. 
118, 189 S.E. 180 (1937). 

Section Does Not Apply to Actions un- 
der § 42-26.—This section applies to ac- 
tions to recover possession of demised 
premises “upon a forfeiture for the non- 
payment of rent” and not to actions to re- 
cover possession of property for one of the 

causes enumerated in § 42-26. Seligson v. 
Klyman, }22%0 N.C, 347,.42. S.E.2d .220 
(1947). 

lessee to pay rent when due, and waives 

§ 42-34. Undertaking on appeal; when to be increased.—FEither party 
may appeal from the judgment of the justice, as is prescribed in other cases of ap- 
peal from the judgment of a justice; upon appeal to the superior court either plain- 
tiff or defendant may demand that the same shall be tried at the first term of said 
court after said appeal is docketed in said court, and said trial shall have precedence 
in the trial of all other cases, except in cases of exceptions to homesteads: Pro- 
vided, that said appeal shall have been docketed at least ten days prior to the con- 
vening of said court: Provided further, that in the event the trial before the justice 
of the peace takes place at least fifteen days prior to the convening of said superior 
court, said appeal shall, upon the demand of either plaintiff or defendant, 
be docketed in time to be tried at said first term of said superior court after said 
trial before the justice of the peace: Provided, further, that the presiding judge, 
in his discretion, may make up for trial in advance any pending case in which 
the rights of the parties or the public require it; but no execution commanding the 
removal of a defendant from the possession of the demised premises shall be sus- 
pended until the defendant gives an undertaking in an amount not less than 
one year’s rent of the premises, with sufficient surety, who shall justify and be ap- 
proved by the justice, to be void if the defendant pays any judgment which in that 
or any other action the plaintiff may recover for rent, and for damages for the de- 
tention of the land. At any term of the superior court of the county in which 
such appeal is docketed after the lapse of one year from the date of the filing of 
the undertaking above mentioned, the tenant, after legal notice to that end has 
been duly executed on him, may be required to show cause why said undertaking 
should not be increased to an amount sufficient to cover rents and damages for 
such period as to the court may seem proper, and if such tenant fails to show proper 
cause and does not file such bond for rents and damages as the court may direct, 
or make affidavit that he is unable so to do and show merits, his appeal shall be 
dismissed and the judgment of the justice of the peace shall be affirmed. (1868-9, 
E156; s: 25311883, ¢.. 3164 Gode,.501772- Reva s, 2008) Gis 5.23/01 oe lene 
WO; Ex.* Sess 1921 ven 7291933) cM 5455 195700204 ei OAO ee 11 SO.) 

Local Modification—Burke: Pub. Loc. 
1927, c. 57; Cabarrus, Craven, Davie, Gran- 

ville, Iredell, Mecklenburg, Swain, Wa- 
CAUSA sc. Ose xe Secs 192 IN Cm ys 

Justice Has Discretion as to Surety.— 
On an application to a justice of the peace 
for a suspension of execution after a re- 
covery by a landlord against his tenant, 
the justice has a discretion as to the 
sufficiency of the surety, which a judge 
will not review, in the absence of any sug- 

gestion that the justice acted dishonestly 
or capriciously. Steadman v. Jones, 65 N.C. 
388 (1871). 

Power to Increase Bond.—lIf the bonds 
should become impaired or if the litigation 
should become protracted to such an ex- 
tent as to require additional security to 
protect the plaintiffs in their rents, then 

under this section the superior court can 
require additional security. Featherstone 
v. Carr, 132 N.C. 800, 44 S.E. 592 (1903). 

Not only is it within the jurisdiction and 
power of the superior courts to have the 
bonds increased or strengthened, but un- 

der their general powers in equity, out- 

side of that statute or any other statute, 

they would have the right to take such 
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action. Featherstone v. Carr, 132 N.C. 
800, 44 S.E. 592 (1903). 
Judgment Prior to Action on Bond.— 

A bond, with sureties, conditioned upon 
the payment of any judgment given in 
summary proceedings in ejectment, makes 
the obtaining of the judgment a condi- 
tion precedent to a recovery thereon 

against the sureties; and the obtaining of 
such a judgment must be shown by proper 
averment and proof, or an action against 
the sureties will be premature. Blackmore 

Cu. 42. LANDLORD AND TENANT § 42-36 

v. Winders, 144 N.C. 212, 56 S.E. 874 

(1907). 
Precedence in Trial.— An appeal from 

the judgment of a justice of the peace in a 
summary ejectment has precedence over all 
other cases except those involving excep- 
tions to homesteads, and is properly called 
upon demand at the beginning of the term 

of the superior court commencing next 
after the docketing of the appeal. Roediger 
v. Sapos, 217 N.C. 95, 6 S.E.2d 801 (1940). 

§ 42-35. Restitution of tenant, if case quashed, etc., on appeal.—lf 

the proceedings before the justice are brought before a superior court and 

quashed, or judgment is given against the plaintiff, the superior or other court in 

which final judgment is given shall, if necessary, restore the defendant to the pos- 

session, and issue such writs as are proper for that purpose. (1868-9, c. 156, s. 

27) Code,'s. 1774; Rev., sx2009 ; G..S.).s. 2374,) 

When Writ Given—When a party is 
put out of possession of land, or compelled 
to pay money, under a judgment whick 
is afterwards reserved or set aside, the 

court will restore the party to the pos- 
session of the land, and give him a remedy 
for the money thus paid. Lytle v. Lytle, 

94 N.C. 522 (1886). 
The writ of restitution les to restore a 

party to the possession of property of 
which he has been deprived by some 
erroneous process; but it will not be em- 

ployed to put one in possession where he 
has not been ousted by the court, nor to 
take possession from one who has acquired 
it pending litigation, but not by virtue of 
any order, judgment or process therein. 
Durham & N.R.R. v. North Carolina R.R., 
108 N.C. 304, 12 S.E. 983 (1891). 

§ 42-36. Damages to tenant for dispossession, 

Part of Judgment.—Whenever a party 
is put out of possession by process of law, 
and the proceedings are adjudged void, 
an order for a writ of restitution is a part 
of the judgment. Perry v. Tupper, 70 N.C. 
538 (1874); Meroney v. Wright, 84 N.C. 
336 (1881). 
Where on trial of summary ejectment 

before a justice of peace, judgment was 
rendered for the plaintiff, who was put into 
possession, and on appeal the superior 
court decided against the plaintiff, upon 
the ground that the lease had not termi- 

nated, the defendant is entitled to a writ of 
restitution as a part of the judgment in 

his favor. Meroney v. Wright, 84 N.C. 

336 (1881). 

if proceedings 

quashed, etc.—If, by order of the justice, the plaintiff is put in possession, and 

the proceedings shall afterwards be quashed or reversed, the defendant may re- 
cover damages of the plaintiff for his removal. (1868-9, c. 156, s. 30; Code, s. 
f7o- Revs, SeZ010; CG. +$.9.8.2379.) 

Sufficient Allegation—A complaint in 
an action by a tenant for wrongful eviction 
by summary proceedings, alleging that by 
reason thereof the plaintiff was deprived 
of his house and garden for shelter and 
support of his family, and was distressed 
in body and mind and put to great morti- 
fication and shame and loss of employ- 
ment, sufficiently alleges damages other 
than the loss of crops. Burwell v. Brodie, 

134 N.C. 540, 47 S.E. 47 (1904). 
Assessment of Damages.—Under this 

section a tenant who secures the reversal 
of summary proceedings against him may 
have damages for eviction assessed in the 
original or in a separate action. Burwell 
vy. Brodie, 134 N.C. 540, 47 S.E. 47 (1904). 

Recovery by Landlord.—Where a land- 
lord wrongfully evicts a tenant he can 

recover for advancements to the tenant 
before the eviction but not for labor per- 
formed by himself after the eviction. Bur- 
well v. Brodie, 134 N.C. 540, 47 S.E. 47 

(1904). 
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ARTICLE 4. 

Forms. 

§ 42-37. Forms sufficient.—The following forms, or substantially similar, 
shall be sufficient in all proceedings under this chapter: 

OaTH OF PLAINTIFF 

NorthtCarolina). fuse tered, She County. 

A. B., plaintiff, 
against Summary proceedings in ejectment. 

C. D., defendant. 

The plaintiff (his agent or attorney) maketh oath that the defendant entered 
into the possession of a piece of land in said county (describe the land) as a lessee 
of the plaintiff (or as lessee of E. F., who, after the making of the lease, assigned 
his estate to the plaintiff, or otherwise, as the fact may be) ; that the term of the 
defendantiexpired -onjtheg mead yAC tae een eee: , 19..... (or that his estate 
has ceased by nonpayment of rent, or otherwise, as the fact may be); that the 
plaintiff has demanded the possession of the premises of the defendant, who re- 
fused to surrender it, but holds over; that the estate of the plaintiff is still sub- 
sisting, and the plaintiff asks to be put in possession of the premises. 

‘Che plaintift. claimsieee= anaes dollars for rent of the premises from the ...... 
day. of eee is Bae wi19G.. to thes>.2daycole.m te seenien sul Ose mandsalso 
So re dollars for the occupation of the premises since the ....day of ........, 
Loa , to the date hereof. 

A. B., plaintiff. 
subscribed sands swornato ‘before me, thistssuy Gay 1OL mat cae eeee Pea RS £25 a5. 

Be Ser Bs es 
SUMMONS 

North .Garolinaye freee ot als 0 see County. 

A. B., plaintiff, 
against | Summary proceedings in ejectment. 

C. D., defendant. 

A. B. (his agent or attorney) having made and subscribed before me the oath, 
a copy of which is annexed, you are required to appear before me on the...... 
day Oljsene: ae LO, een atiat. tease , then and there to answer the com- 
plaint; otherwise judgment will be given that you be removed from the posses- 
sion of the premises. 

Witness my hand and ‘seal/this ..9. day Obtsse. 4), 0a Pan RS any 
Juki SP .uGseale 

To C. D., defendant. 

The justice attaches the oath of the plaintiff to the summons and delivers them, 
and a copy of both of them to the officer, and makes the following entry on his 
docket, or varies it according to the facts: 

DocKET ENTRIES 

Summary proceedings in ejectment for 
A. B., plaintiff, \ 

C Bs Sk dant (describe the premises). 

Oath of plaintiff (his agent or attorney) filed on the ....day of............ : 

Plaintith: claims 2p & dollars for rent. from oo.es oie eee Tiss sateen ; 
STC eee Areas dollars for occupation from.......... tO. Su ee eae 
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Summons issued the....day of............ Pil Ostreeee tests est a « , constable 

(or sheriff, as the case may be). 
The officer serves the summons and returns it to the justice with the oath of 

the plaintiff, and with his return indorsed: 

RETURN OF OFFICER 

On this day I served the within summons on the defendant, C. D., by delivering 

to him a copy thereof, and of the oath of A. B., annexed (or by leaving a copy 

thereof and of the oath of A. B., annexed, at the usual place of residence of the 

defendant, C. D., with an adult found there) (or the said C. D. not being found 

in my county, and having no usual or last place of residence therein) (or no adult 

person being found at his usual or last place of residence, by posting a copy of 

the summons and of the oath of A. B., annexed, on a conspicuous part of the 

premises claimed). 
N. M., Constable. 

Recorp TO BE ENTERED ON DOCKET 

A. B., plaintiff, 
against Summary proceedings in ejectment. 

C. D., defendant. 

It appearing that the summons, with a copy of the oath of the plaintiff (his 

agent or attorney), was duly served on defendant,* and whereas the defendant 

fails to appear (or admits the allegations of the plaintiff), I adjudge that the de- 

fendant be removed from and the plaintiff put in possession of the premises 

described in the oath of the plaintiff. I also adjudge that the plaintiff recover 

Beadetendantt sy. buen 3 abel Sta. dollars for rent from the.... day of .......... 

Smee to sthe ms an day Ol .eisslerwst }/s ae Os RAIL es teed, dollars for damages 

for occupation of the premises from the ....day of .......... Sel O eae (Os this 

Ava ATIC 28S slatas “ae < dollars*for his. costs; the. /i:day of... 22... ELS Rie eis 

If the defendant admits part of the allegations of plaintiff, but not all, the judg- 

ment must be varied accordingly; for example: Follow the foregoing to the 

asterisk (*), and then proceed: 
And whereas the defendant appears and admits the first and second allegations 

of the plaintiff, and denies the residue; and whereas both parties waived a trial 

by jury, I heard evidence upon the matters in issue, and find (here state the find- 

ings on the matters in issue separately). 
Supposing the findings are for the plaintiff, the record would proceed: 

I therefore adjudge that the defendant (and so on from the asterisk Cy ilt 

either party demands a jury, the record will proceed from the asterisk (*) as 

follows: 

And where as the plaintiff (or defendant, as the case may be) demanded a trial 

of the issues joined by a jury, I caused a jury to be summoned, to wit: (here give 

the names of the jurors summoned) from whom the following jury was duly im- 

paneled, to wit: (here state the names of the six jurors impaneled), who find 

(here state the verdict of the jury; if they find all the issues for the plaintiff, 

say so; if any particular issues, say so; also state the sums assessed by them for 

rent and for occupation to trial). Therefore, I adjudge, etc. (as in form No. 5, 

from asterisk (*). 
If either party appeals, the justice will enter on his docket as follows, altering 

the entry according to the facts: 

RECORD OF APPEAL 

From the foregoing judgment the plaintiff (or defendant, as the case may be) 

prayed an appeal to the next superior court of said county, which is allowed. 
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EXECUTION ON JUDGMENT FOR PLAINTIFF 

A. B., plaintiff, \ 
AGAIN Sie se. serch tse oe 2 eee County 

C. D., defendant. 

The State of North Carolina, to any lawful officer of said county—Greeting : 
You are hereby commanded to remove C. D. from, and put A. B. in, the pos- 

session of a certain piece of land (here describe it as in the oath of plaintiff). 
You shall also make out of the goods and chattels, lands and tenements, of said 
defendants... tr: dollars, with interest from the....day of ........ LO aoe 
to the day of payment, which the plaintiff lately recovered of the defendant as 
rent and damages, and the further’ sum of.7...0. 7. dollars as costs, in said 
action. Return this writ, with a statement of your proceedings thereon, before 
me (state when and where according to general law respecting justices’ execu- 
tions). 

Witnessanyshandiand sealithismwy, day.or.avenaaes el Dope 

We, cherundersioned 7. ay eerie atic Stee eee , acknowledge ourselves in- 
CeDted sigma: er oe IN SUGRSU 1Ol. yee eee dollars: 

Witness our hands and seals, this the....day of.......... io pl ae 
Wiheréass on them s.day "Ol. eee , AY DInlOpiee me betore: ete eee eae 

anjusticetvor the peace Ore ser nee County, A. B. recovered a judgment against 
CA DM iCtat pert and {Oren aes ter. dollars damages for the detention of said 
real *éstatetirom thetee.dayrors .. a4 eee A. DE JOM, PeYtotthess vdayeor 
Bg ey ol Rah 7A DIO see s*and swhereas thersaid va. ae ean ee pray ccna pe 
peal to the superior court from said judgment, and also asks that execution on 
said judgment shall be suspended: Now, therefore, if the said.......... shall 
pay any judgment which, in this or in any other action, the said.............. 
may recover for the rent of said premises, and for damages for detention thereof, 
then this obligation shall be void; otherwise to remain in full force and virtue. 

STAY oF EXECUTION 
The State of North Carolina, to any officer having an execution in favor of 

A. B., plaintiff, v. C. D., defendant, in a summary proceeding in ejectment 
SISTICC DY wah ehe ae anne ne aa ee 

The defendant having given bond to me, as required by law, on his appeal to 
fies supeniot court OL. eee County, in the above case, you will stay further 
proceedings upon said execution and immediately return the same to me, with 
a statement of your action under it. 

Witness my hand and seal this.... day of............ pth! Pete 
Ce Clea aes maser <a a FP gi S21 I) 

CERTIFICATE ON RETURN OF APPEAL 

The annexed are the original oath, summons and other papers, and a copy of 
the record of the proceedings in the case of a summary proceeding in ejectment, 
A. B., plaintiff, v. C. D., defendant. 

sisi Wr aietale whe, Siete ett Flee Cae 
(Here state all the costs, to whom paid or due, and by whom.) 
(All the papers must be attached.) (Code, s. ‘1780; Rev., s. 2011; C. Se 

Bae / 0.) 
Cited in Massenburg v. Fogg, 256 N.C. 

703, 124 S.E.2d 868 (1962). 
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CHAPTER 43. LAND REGISTRATION 

Chapter 43. 

Land Registration. 

Article 1. 

Nature of Proceeding. 

Sec. 
43-1. Jurisdiction in superior court. 
43-2. Proceedings in rem; vests title. 
43-3. Rules of practice prescribed by At- 

torney General. 

Article 2. 

Officers and Fees. 

43-4. Examiners appointed by clerk. 
43-5. Fees of officers. 

Article 3. 

Procedure for Registration. 

-6. Who may institute proceedings. 
7. Land lying in two or more counties. 

Petition filed; contents. 

Summons issued and served; dis- 
claimer. 

. Notice of petition published. 

. Hearing and decree. 

. Effect of decree; approval of judge. 

Article 4, 

Registration and Effect. 

3. Manner of registration. 
. Cross-indexing of lands by regis- 

ters of deeds. 

. Certificate issued. 

. Certificates numbered; entries there- 
on. 

7. New certificate 
lost. 

43-17.1. Issuance of certificate upon death 
of registered owner; petition and 
contents; dissolution of corpora- 
tion; certificate lost or not re- 
ceived by grantee. 

43-17.2. Publication of notice; service of 

process. 

43-17.3. Answer by person claiming inter- 
est. 

43-17.4. Hearing by clerk of superior 
court; orders and decrees; can- 
cellation of old certificate and is- 
suance of new certificate. 

certificate vali- 

issued, if original 

43-17.5. Issuance of new 

dated. 

43-18. Registered owner’s estate free from 

adverse claims; exceptions. 
43-19. Adverse claims existing at initial 

registry; affidavit; limitation of 

action. 

Sec. 
43-20. Decree and registration run with 

the land. 
43-21. No right by adverse possession. 
43-22. Jurisdiction of courts; registered 

land affected only by registration. 
43-23. Priority of right. 
43-24. Compliance with this chapter due 

registration. 
43-25. Release from registration. 

Article 5. 

Adverse Claims and Corrections after 
Registration. 

43-26. Limitations. 
43-27. Adverse claim subsequent to regis- 

try; affidavit of claim prerequisite 
to enforcement; limitation. 

Suit to enforce adverse claim; sum- 
mons and notice necessary. 

Judgment in suit to enforce adverse 
claim; register to file. 

Correction of registered title; limi- 
tation of adverse claims. 

Article 6. 

Method of Transfer. 

. When whole of land conveyed. 
. Conveyance of part of registered 

land. 
. Duty of register of deeds upon part 

conveyance. 
. Subdivision of registered estate. 
. References and cross references en- 

tered on register. 

. When land conveyed as security. 
. Owner’s certificate presented with 

transfer. 
. Transfers probated; partitions; con- 

tracts. 

. Certified copy of order of court 
noted. 

. Production of owner’s certificate re- 
quired. 

. Registration notice to all persons. 
. Conveyance of registered land in 

trust. 

. Authorized transfer of equitable in- 
terest registered. 

. Validating conveyance by entry on 
margin of certificate. 

Article 7. 

Liens upon Registered Lands. 

43-45. Docketed judgments. 
43-46. Notice of delinquent taxes filed. 

43-28. 

43-29. 

43-30. 
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Sec. 
43-47. Sale of land for taxes; redemption. 

REGISTRATION § 43-2 

Sec. 
43-53. Treasurer subrogated to right of 

43-48. Sale of unredeemed land; applica- claimant. 

tion of proceeds. 43-54. Assurance fund not liable for breach 
‘Article 8. of trust; Aan of recovery. 

43-55. Statute of limitation as to assurance 
Assurance Fund. rend) 

43-49. Assurance fund provided; invest- Article 9. 

ment. : 

43-50. Action for indemnity. Removal ‘of seri arate bas of 

43-51. Satisfaction by third person or by ; : 
Treasurer. 43-56. Proceedings. 

43-52. Payment by Treasurer, if assurance 43-57. Existing liens unaffected. 

fund insufficient. 

ARTICLE 1. 

Nature of Proceeding. 

§ 43-1. Jurisdiction in superior court. — For the purpose of enabling 
all persons owning real estate within this State to have the title thereto settled 
and registered, as prescribed by the provisions of this chapter, the superior court 

of the county in which the land lies in the State shall have exclusive original 
jurisdiction of all petitions and proceedings had thereupon, under the rules of 

practice and procedure prescribed for special proceedings except as herein other- 
wise provided. (1913, c. 90, s.1;C.5.,s. 237 (i) 

Editor’s Note—vThis chapter is known 
generally as the Torrens Law. The prin- 

ciple of the “Torrens System” is convey- 
ance by registration and certificate instead 
of by deed, and assimilates the transfer of 
land to the transfer of stocks in corpora- 
tions. For a discussion of the history and 
development of the law, see Cape Look- 
out -Co.-vs Gold” 167 1N: Cy 63,483 95. Hix 
(1914) 310 N.C. Rev.i329: 
Chapter to Be Liberally Construed. — 

This statute is of a remedial character, and 
should be liberally construed according to 
its intent. Cape Lookout Co. v. Gold, 167 
N.C). 63) 483-0538, #3 (1914)s) Dilloniay. 
Brocker, 178 N.C. 65, 100 S.E. 191 (1919); 
Perry v. Morgan, 219 N.C. 377, 14 S.E.2d 

46 (1941). 
The purpose of a proceeding under the 

Torrens Law is to remove clouds from ti- 
tle and resolve controversies with regard 
thereto, not to validate title to lands which 

under the law of the State, which everyone 
is presumed to know, are not subject to 
private ownership. Swan Island Club v. 
Yarbrough, 209 F.2d 698 (4th Cir. 1954). 

The judge of the superior court is given 
authority over the whole proceedings be- 
fore the clerk, and may require reforma- 

tion of the process, pleadings or decrees 
or entries, and therefore he has authority 
to allow parties defendant to be made and 
enlarge the time within which to file an- 

swers. Empire Mfg. Co. v. Spruill, 169 
N.C. 618, 86 $.E,., 522, (1915). 

Registered land is subject to the juris- 
diction of the courts, except as otherwise 
specially provided in this chapter, in the 
same manner as if not so registered. Har- 
rison v. Darden, 223 N.C. 364, 26 S.E.2d 
860 (1943). 

Determining Value of Improvements.— 
There is nothing in this chapter, known 
as the Torrens Law, which prevents the 
courts from proceeding to determine the 
value of improvements claimed by defen- 

‘dants, who have been evicted under plain- 

tiff’s superior title, in accordance with the 
terms of an unassailed judgment to which 
plaintiff was a party and ascertained by 
a consent reference. Harrison vy. Darden, 

223 N.C. 364, 26 S.E.2d 860 (1943). 
Court Has No Jurisdiction to Render 

Judgment Affecting Title to Lands under 
Navigable Waters.—In a Torrens proceed- 
ing the court is without jurisdiction to 
render any judgment affecting title to land 
covered by navigable waters, and with re- 
spect to such lands such a decree is a 
nullity, and subject to collateral attack, 

although valid with respect to other lands 
therein embraced. Swan Island Club v. 
Yarbrough, 209 F.2d 698 (4th Cir. 1954). 

Cited in National Bank v. Greensboro 
Motor Co., 264 N.C. 568, 142 S.E.2d 166 
(1965). 

§ 43-2. Proceedings in rem; vests title. — The proceedings under any 
petition for the registration of land, and all proceedings in the court in relation 
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to registered land, shall be proceedings in rem against the land, and the decrees of 
the court shall operate directly on the land, and vest and establish title thereto in- 
accordance with the provisions of this chapter. (1913, c. 90, s. 2; C. S., s. 2378.) 

Proceeding Is in Rem. — A proceeding 
under the Torrens Law is a proceeding in 
rem. Davis v. Morgan, 228 N.C. 78, 44 
S.E.2d 593 (1947). 

Consolidation of Proceedings. — A pro- 
ceeding for the purpose of registering ti- 

tle and an injunction to prevent trespass, 
involving the same land and the same par- 
ties, may be consolidated. Blount v. Saw- 
yer, 189 N.C. 210, 126 S.E. 512 (1925). 

Cited in Brinson v. Lacy, 195 N.C. 394, 
142 S.E. 317 (1928). 

§ 43-3. Rules of practice prescribed by Attorney General. — The 
Attorney General, with the approval of the Supreme Court, shall from time to time 
make, change, revise and revoke rules of practice in the superior court for the 
administration of this chapter. He shall in like manner prescribe forms for use 
in such court, and in the notation of the registry of titles of memorials, claims, 
liens, lis pendens, and all other involuntary charges upon and to such registered 
lands. Whenever a question shall arise in the administration of this chapter as 
to the proper method of protecting or asserting any right or interest under the 
law, and the method of procedure is in doubt, it shall be the duty of the clerk or 
register of deeds to notify the Attorney General, who, with the approval of the 
Supreme Court, shall prescribe a rule covering such case. (1913, c. 90, s. 31; 
So... 2379.) 

Cited in Harrison v. Darden, 223 N.C. 
364, 26 S.E.2d 860 (1943). 

ARTICLE 2. 

Officers and Fees. 

§ 43-4. Examiners appointed by clerk.—The clerk of the superior court 
of each county shall appoint three or more examiners of titles, who shall be li- 
censed attorneys at law, residing in the State of North Carolina. They shall 
qualify by taking oath before the clerk to faithfully discharge the duties of such 
office, which oath shall be filed in the office of the clerk. The term of office shall 
be two years. Examiners of titles shall have and exercise the jurisdiction and 
perform the duties hereinafter prescribed, and receive the fees herein provided. 
They shall not appear in or have any connection with any proceeding instituted 
under the provisions of this chapter, and they shall be subject to removal at will 
by such clerk or judge of the superior court. (1913, c. 90, s. 3; 1917, c. 63; C. 
S., s. 2380.) 

§ 43-5. Fees of officers.—The fees to be allowed the clerks and sheriffs 
in this proceeding shall be the same as now allowed by law to clerks and sheriffs 
in other special proceedings. The examiner hereinbefore provided for shall receive, 
as may be allowed by the clerk, a minimum fee of five dollars for such examination 
of each title of property assessed upon the tax books at the amount of five thousand 
dollars or less; for each additional thousand dollars of assessed value of property 
so examined he shall receive fifty cents; for examination outside of the county 
he shall receive a reasonable allowance. There shall be allowed to the register of 
deeds for copying the plot upon registration of titles book one dollar; for issuing 
the certificate and new ceritficates under this chapter, fifty cents for each; for 
noting the entries or memorandum required and for the entries noting the can- 
cellation of mortgages and all other entries, if any, herein provided for, a total 
of twenty-five cents for the entry or entries connected with one transaction. The 
county or other surveyor employed under the provisions of this chapter shall not 
be allowed to charge more than forty cents per hour for his time actually employed 
in making the survey and the map, except by agreement with the petitioner: Pro- 
vided, however, that a minimum fee of two dollars in any case may be allowed. 

There shall be no other fees allowed of any nature except as herein provided, 
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and the bond of the register, clerk and sheriff shall be liable in case of any mis- 

take, malfeasance, or misfeasance as to the duties imposed upon them by this chap- 

ter in as full a manner as such bond is now liable by law. (1913, c. 90, s. 30; 

CuSosaZscly 

ARTICLE 3. 

Procedure for Registration. 

§ 43-6. Who may institute proceedings.—Any person, firm, or corpora- 

tion, including the State of North Carolina or any political subdivision thereof, 

being in the peaceable possession of land within the State and claiming an estate 

of inheritance therein, may prosecute a special proceeding in rem against all the 

world in the superior court for the county in which such land is situate, to es- 

tablish his title thereto, to determine all adverse claims and have the title regis- 

tered. Any number of the separate parcels of land claimed by the petitioner may 

be included in the same proceeding, and any one parcel may be established in 

several parts, each of which shall be clearly and accurately described and registered 

separately, and the decree therein shall operate directly upon the land and establish 

and vest an indefeasible title thereto. Any person in like possession of lands within 

the State, claiming an interest or estate less than the fee therein, may have his title 

thereto established under the provisions of this chapter, without the registration and 

transfer features herein provided. (1913, c. 90, s. 4; C. S., 2382; 1963, c. 946, 

rele) 
Editor’s Note. — The 1963 amendment Cited in Brinson v. Lacy, 195 N.C. 394, 

inserted near the beginning of this section 142 S.E. 317 (1928). 

the words “firm, or corporation, including 
the State of North Carolina or any politi- 

cal subdivision thereof.” 

§ 43-7. Land lying in two or more counties.—In every proceeding to 

register title, in which it is alleged in the petition or made to appear that the land 

therein described, whether in one or more parcels, is situated partly in one county 

and partly in another, or is situated in two or more counties, that is to say, when 

an entire tract, or two or more entire tracts, are situated in two or more counties 

(but not separate or several tracts in different counties) it shall be compe- 

tent to institute the proceedings before the clerk of the superior court of any county 

in which any part of such tract lying in two or more counties is situated, and said 

clerk shall have jurisdiction both of the parties and of the subject matter as fully 

as if said land was situated wholly in his county; but upon the entry of a final 

decree of registration of title, the clerk by or before whom the same was rendered 

shall certify a copy thereof to the register of deeds of every county in which said 

land or any part thereof is situated, and the same shall be there filed and recorded ; 

and every such register of deeds, upon demand of the person entitled and pay- 
ment of requisite fees therefor, shall issue and deliver a certificate of title for that 
part of said land situated in his county. This section shall apply and become ef- 
fective in all cases or proceedings heretofore conducted before any clerk of the 
superior court of this State for registration of title, as in this chapter authorized, 
when the land described in the petition as an entire tract was situated in two or 
more counties, as aforesaid; and upon the filing and recording of a certified copy 
of the final decree or decree of registration therein, the register of. deeds shall 
issue and deliver a certificate of title to the present owner or person entitled to 
the same, for that part of the land situated in his county, as aforesaid, upon pay- 
ment or tender of proper fees therefor. (1919, c. 82, s. 1; C. S., s. 2383.) 

§ 43-8. Petition filed; contents. — Suit for registration of title shall be 
begun by a petition to the court by the persons claiming, singly or collectively, 
to own or have the power of appointing or disposing of an estate in fee simple 
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in any land, whether subject to liens or not. Infants and other persons under 
disability may sue by guardian or trustee, as the case may be, and corporations 
as in other cases now provided by law; but the person in whose behalf the petition 
is made shall always be named as petitioner. The petition shall be signed and 
sworn to by each petitioner, and shall contain a full description of the land to be 
registered as hereinafter provided, together with a plot of same by metes and 
bounds, corners to be marked by permanent markers of iron, stone or cement; it 
shall show when, how and from whom it was acquired, and whether or not it is now 
occupied, and if so, by whom; and it shall give an account of all known liens, 
interests, equities and claims, adverse or otherwise, vested or contingent, upon 
such land. Full names and addresses, if known, of all persons who may be in- 
terested by marriage or otherwise, including adjoining owners and occupants, shall 
be given. If any person shall be unable to state the metes and bounds, the clerk 
may order a preliminary survey. (1913, c. 90,s.5;C.S., s. 2384.) 

Attacking Proceedings Because Clerk 
Did Not Sign Jurat. — Where the peti- 
tioner, to have his title to land registered 

under the provisions of the Torrens Law 
has signed an oath reciting that he has 
been duly sworn, he may not contend that 

the oath lacked validity under the re- 

quirement of this section upon the ground 

the jurat, and that in consequence the pro- 
ceedings which followed were absolutely 
void, and thereafter, upon his own motion 

have them set aside. Morgan v. Beau- 

TOF fuer a VV Ie Ine Poe 68150) ho. 
30 (1929). 

Cited in Brinson v. Lacy, 195 N.C. 394, 

148 S Hees Gl928)e 

that the clerk of the court had not signed 

§ 43-9. Summons issued and served; disclaimer. — The clerk of the 
court shall issue a summons directed to the sheriff of every county in which persons 
named as interested may reside, such persons being made defendants, and the 
summons shall be returnable as in other cases of special proceedings, except that 
the return shall be at least sixty days from the date of the summons. The sum- 
mons shall be served at least ten days before the return thereof and the return 
recorded in the same manner as in other special proceedings; and all parties under 
disabilities shall be represented by guardian, either general or ad litem. If the 
persons named as interested are not residents of the State of North Carolina, and 
their residence is known, which must appear by affidavit, the summons must be 
served on such nonresidents as is now prescribed by law for service of summons 
on nonresidents. 

Any party defendant to such proceeding may file a disclaimer of any claim or 
interest in the land described in the petition, which shall be deemed an admission 
of the allegations of the petition, and the decree shall bar such party and all per- 
sons thereafter claiming under him, and such party shall not be liable for any costs 
or expenses of the proceeding except such as may have been incurred by reason 
of his delay in pleading. (1913, c. 90, s.6;C.S., s. 2385.) 

Cited in Cape Lookout Co. v. Gold, 167 
M2563, 82S, E03. (1914). 

§ 43-10. Notice of petition published.—In addition to the summons is- 
sued, prescribed in the foregoing section [§ 43-9], the clerk of the court shall, at 
the time of issuing such summons, publish a notice of the filing thereof containing 
the names of the petitioners, the names of all persons named in the petition, together 
with a short but accurate description of the land and the relief demanded, in some 
secular newspaper published in the county wherein the land is situate, and having 
general circulation in the county; and if there be no such paper, then in a newspaper 
in the county nearest thereto and having general circulation in the county wherein 
the land lies, once a week for eight issues of such paper. The notice shall set forth 
the title of the cause and in legible or conspicuous type the words ‘To whom it 
may concern,” and shall give notice to all persons of the relief demanded and the 
return day of the summons: Provided, that no final order or judgment shall be en- 
tered in the cause until there is proof and adjudication of publication as in other 
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cases of publication of notice of summons. The provisions of this section, in respect 
to the issuing and service of summons and the publication of the notice, shall be 
mandaiory and essential to the jurisdiction of the court to proceed in the cause: 
Provided, that the recital of the service of summons and publication in the decree 
or in the final judgment in the cause, and in the certificate issued to the petitioner 
as hereinafter provided, shall be conclusive evidence thereof. The clerk of the court 
shall also record a copy of said notice in the lis pendens docket of his office and cross- 
index same as other notices of lis pendens and shall also certify a copy thereof to 
the superior court of each county in which any part of said land lies, and the 
clerk thereof shall record and cross-index same in the lis pendens records of his 
office as other notices of lis pendens are recorded and cross-indexed. (1913, c. 90, 
Se73 1915) ce 128% sale Oly, 682, s)2 Gi SisaZ380 +1925) cae 7a) 

Sufficiency of Publication. — Where the 
summons in proceedings to register lands 
has been issued and served under the 
provisions of § 43-9, it is not requisite to 
the validity of the proceedings that the 
publication of notice of filing should have 
been made on exactly the day the sum- 
mons was issued, if the publication has 
been made in the designated paper once 

a week for eight successive weeks, as di- 

Waiver of Objection to Publication. — 
In proceedings to register a title to lands, 
a party claiming an interest in the lands 
waives his right to object on the grounds 
of the irregularity in the publication of no- 
tice by appearing and answering the peti- 

tion. Cape Lookout Co. v. Gold, 167 N.C. 
63, 83 S.E. 3 (1914). 

Cited in Brinson v. Lacy, 195 N.C. 394, 
142 S.E. 317 (1928). 

rected by this section. Cape Lookout Co. 
v. Gold, 167 N.C. 63, 83 S.E. 3 (1914). 

§ 43-11. Hearing and decree.—(a) Referred to Examiner—Upon the 
return day of the summons the petition shall be set down for hearing upon the 
pleadings and exhibits filed. If any person claiming an interest in the land de- 
scribed in the petition, or any lien thereon, shall file an answer, the petition and 
answer, together with all exhibits filed, shall be referred to the examiner of titles, 
who shall proceed, after notice to the petitioner and the persons who have filed 
answer or answered, to hear the cause upon such parol or documentary evidence 
as may be offered or called for and taken by him, and in addition thereto make 
such independent examination of the title as may be necessary. Upon his request 
the clerk shall issue a commission under the seal of the court for taking such 
testimony as shall be beyond the jurisdiction of such examiner. 

(b) Examiner’s Report. — The examiner shall, within thirty days after such 
hearing, unless for good cause the time shall be extended, file with the clerk a re- 
port of his conclusions of law and fact, setting forth the state of such title, any 
liens or encumbrances thereon, by whom held, amount due thereon, together with 
an abstract of title to the lands and any other information in regard thereto affecting 
its validity. 

(c) Exceptions to Report. — Any of the parties to the proceeding may, within 
twenty days after such report is filed, file exceptions, either to the conclusions of 
law or fact. Whereupon the clerk shall transmit the record to the judge of the 
superior court for his determination thereof; such judge may on his own motion 
certify any issue of fact arising upon any such exceptions to the superior court 
of the county in which the proceeding is pending, for a trial of such issue by jury, 
and he shall so certify such issue of fact for trial by jury upon the demand of 
any party to the proceeding. If, upon consideration of such record, or the record 
and verdict of issues to be certified and tried by jury, the title be found in the 
petitioner, the judge shall enter a decree to that effect, ascertaining all limitations, 
liens, etc., declaring the land entitled to registration accordingly, and the same, 
together with the record, shall be docketed by the ‘clerk of the court as in other 
cases, and a copy of the decree certified to the register of deeds of the county for 
registration as hereinafter provided. Any of the parties may appeal from such judg- 
ment to the Supreme Court, as in other special proceedings. 
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(d) No Judgment by Default. — No judgment in any proceeding under this 
chapter shall be given by default, but the court must require an examination of the 
title in every instance except as respects the rights of parties who, by proper 
pleadings, admit the petitioner’s claim. If, upon the return day of the summons 
and the day upon which the petition is set down for hearing, no answer be filed, 
the clerk shall refer the same to the examiner of titles, who shall, after notice to 
the petitioner, proceed to examine the title, together with all liens or encumbrances 
set forth or referred to in the petition and exhibits, and shall examine the registry 
of deeds, mortgages, wills, judgments, mechanic liens and other records of the 
county, and upon such examination he shall, as hereinbefore provided, report to 
the clerk the condition of the title, with a notice of liens or encumbrances thereon. 
The examiner shall have power to take and call for evidence in such case as fully 
as if the application were being contested. If the title shall be found to be in the 
petitioner, the clerk shall enter a decree to that effect and declaring the land entitled 
to registration, with entry of any limitations, liens, etc., and shall certify the same 
for registration, as hereinbefore provided, after approval by the judge of the su- 
perior court. (1913, c. 90, s. 8; C..S., s. 2387.) 

Contested proceedings for the registra- 
tion of land titles under the Torrens Law 
are triable in the mode prescribed by this 
section under the same rules for proving 
title as apply in actions of ejectment and 
other actions involving the establishment 
of land tities. West Virginia Pulp & Paper 
Co. v. Richmond Cedar Works, 239 N.C. 
627, 80 S.E.2d 665 (1954). 

a latent ambiguity as to the location of the 
land embraced in the grant, was sufficient 
to raise an issue of fact as to the location 
of the land claimed by defendants for the 
determination of the jury, and defendants’ 
exception to the refusal of the court to 
submit an issue to the jury as to whether 
petitioners were the owners of the land 
and entitled to have title thereto regis- 
tered was properly sustained. Perry v. 
Morgan, 219 N.C. 377, 14 S.E.2d 46 (1941). 

Evidence Sufficient for Jury. — Defen- 
dants’ evidence of claim under a prior State 
grant and parol evidence in explanation of 

§ 43-12. Effect of decree; approval of judge. — Every decree rendered 
as hereinbefore provided shall bind the land and bar all persons and corporations 
claiming title thereto or interest therein; quiet the title thereto, and shall be for- 
ever binding and conclusive upon and against all persons and corporations, whether 
mentioned by name in the order of publication, or included under the general de- 
scription, “to whom it may concern”; and every such decree so rendered, or a 
duly certified copy thereof, as aiso the certificate of title issued thereon to the 
person or corporation therein named as owner, or to any subsequent transferee or 
purchaser, shall be conclusive evidence that such person or corporation is the 
owner of the land therein described, and no other evidence shall be required in any 
court of this State of his or its right or title thereto. It shall not be an exception 

to such conclusiveness that the person is an infant, lunatic or is under any disabil- 

ity, but such person may have recourse upon the indemnity fund hereinafter pro- 
vided for, for any loss he may suffer by reason of being so concluded. Such de- 
crees shall not be binding on and include the State of North Carolina or the 

State Board of Education unless notice of said proceeding and copy of petition, 
etc., as provided in this chapter, are served on the Governor and on the State 

Board of Education severally and personally. Such decrees shall, in addition to 

being signed by the clerk of the court, be approved by the judge of the superior 

court, who shall review the whole proceeding and have power to require any 

reformation of the process, pleading, decrees or entries. (1913, c. 90, s. 9; 1919, 

e826 SiG. Sesh 2388>,1925,.c.: 263.) 

Cited in Brinson v. Lacy, 195 N.C. 394, 
142 S.E. 317 (1928). 
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ARTICLE 4. 

Registration and Effect. 

§ 43-13. Manner of registration. — The county commissioners of each 
county shall provide for the register of deeds in the county a book, to be called 
Registration of Titles, in which the register shall enroll, register and index, as 
hereinafter provided, the decree of title before mentioned and the copy of the plot 
contained in the petition, and all subsequent transfers of title, and note all vol- 
untary and involuntary transactions in any wise affecting the title to the land, au- 
thorized to be entered thereon. If the title be subject to trust, condition, encum- 
brance or the like, the words “in trust,” “upon condition,’ “subject to encum- 
brance,” or like appropriate insertion shall indicate the fact and fix any person 
dealing with such certificate with notice of the particulars of such limitations upon 
the title as appears upon the registry. No erasure, alteration, or amendment shall 
be made upon the registry after entry and issuance of a certificate of title except by 
order of a court of competent jurisdiction. (1913, c. 90, s. 10; 1919, c. 236, s. 1; 
Oey ntee |) 

§ 43-14. Cross-indexing of lands by registers of deeds.—Where any 
land is brought into the Torrens System and under said System is registered in 
the public records of the register’s office, said register shall cross-index the regis- 
tration in the general cross index for deeds in his office. (1931, c. 286, s. 2.) 

§ 43-15. Certificate issued.—Upon the registration of such decree the 
register of deeds shall issue an owner’s certificate of title, under the seal of his 
office, which shall be delivered to the owner or his agent duly authorized, and 
shall be substantially as follows: 

State ot North, Carolina==County Of 3.0 2. ce 'scle ae nine eee eee eee ene eee 
The Certificate; Ol c. ccn eee Ge be aiid iste ee ortue steiene ce ate ine eet ene 
I hereby certify that the title is registered in the name Of... 2... .0. +s» .08e 

to and situate in said county and State, described as follows: (Here describe land 
as in decree. ) 

Estates ot. cts a aeg apse eae eee (here name the estate and any limitation or 
encumbrance thereon, as fee simple, upon condition, in trust, subject to encum- 
brance, and the like). 

Under “decree of the. land -courmotes. «+ 26am ene ee oe eee county, 
ennitled cee «tees ac = eee . 

Revistered"N0. 5... TOUOKSING en. etsy ng de ee eet 
Witnesssmy handvand seal, at omicerdt 1... (ieee eens eee this Ss ee eee 

CAV Of mer pacts Aue oes seats relent 1D By AS alan 
CSeal fee ets ae ee te ae eae 
Register of Deeds 

(191 3F cy 90.8) 10 GS. se 2000s) 

§ 43-16. Certificates numbered; entries thereon. — All certificates of 
title to land in the county shall be numbered consecutively, which number shall 
be retained as long as the boundaries of the land remain unchanged, and a sepa- 
rate page or more, with appropriate space for subsequent entries, shall be devoted 
to each title in the registration of titles book for the county. Every entry made 
upon any certificate of title in such book or upon the owner’s certificate, under any 
of the provisions of this chapter, shall be signed by the register of deeds and 
minutely dated in conformity with the dates shown by the entry book. (1913, c. 90, 
S$. Lis Co Ss si2oole 

§ 43-17. New certificate issued, if original lost.—Whenever an owner’s 
certificate of title is lost or destroyed, the owner or his personal representative 
may petition the court for the issuance of a new certificate. Notice of such petition 
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shall be published once a week for four successive weeks, under the direction of 
the court, in some convenient newspaper, and noted upon the registry of titles, 
and upon satisfactory proof having been exhibited before it that the certificate has 
been lost or destroyed the court may direct the issuance of a new certificate, which 
shall be appropriately designated and take the place of the original, but at least 
thirty full days shall elapse between the filing of the petition and making the decree 
for such new certificate. (1913, c. 90, s. 24; C. S., s. 2392.) 

§ 43-17.1. Issuance of certificate upon death of registered owner; 
petition and contents; dissolution of corporation; certificate lost or not 
received by grantee. — Upon the death of any person who is the registered 
owner of any estate or interest in land which has been brought under this chapter, 
a petition may be filed with the clerk of the superior court of the county in which 
the title to such land is registered by anyone having any estate or interest in the 
land, or any part thereof, the title to which has been registered under the terms of 
this chapter, attaching thereto the registered certificate of title issued to the deceased 
holder and setting forth the nature and character of the interest or estate of such 
petitioner in said land, the manner in which such interest or estate was acquired 
by the petitioner from the deceased person—whether by descent, by will, or other- 
wise, and setting forth the names and addresses of any and all other persons, 
firms or corporations which may have any interest or estate therein, or any part 
thereof, and the names and addresses of all persons known to have any claims 
or liens against the said land; and setting forth the changes which are necessary 
to be made in the registered certificate of title to land in order to show the true 
owner or owners thereof occasioned by the death of the registered owner of said 
certificate. Such petition shall contain all such other information as is necessary 
to fully inform the court as to the status of the title and the condition as to all 
liens and encumbrances against said land existing at the time the petition is filed, 
and shall contain a prayer for such relief as the petitioner may be entitled to 
under the provisions hereof. Such petition shall be duly verified. 

Like procedure may be followed as herein set forth upon the dissolution of 
any corporation which is the registered owner of any estate or interest in the land 
which has been brought under this chapter. 

In the event the registered certificate of title has been lost and after due dili- 
gence cannot be found, and this fact is made to appear by allegation in the petition, 
such registered certificate of title need not be attached to the petition as herein- 
above required, but the legal representatives of the deceased registered owner shall 
be made parties to the proceeding. If such persons are unknown or, if known 
cannot after due diligence be found within the State, service of summons upon 
them may be made by publication of the notice prescribed in § 43-17.2. In case 
the registered owner is a corporation which has been dissolved, service of sum- 
mons upon such corporation and any others who may have or claim any interest . 
in such land thereunder shall be made by publication of the notice containing ap- 
propriate recitals as required by § 43-17.2. 

If any registered owner has by writing conveyed or attempted to convey a title 
to any registered land without the surrender of the certificate of title issued to 
him, the person claiming title to said lands under and through said registered 
owner by reason of his or its conveyance may file a petition with the clerk of the 
superior court of the county in which the land is registered and in the proceeding 
under which the title was registered praying for the cancellation of the original 
certificate and the issuance of the new certificate. Upon the filing of such petition 
notice shall be published as prescribed in § 43-17.2. The clerk of the superior 
court with whom said petition is filed shall by order determine what additional 
notice, if any, shall be given to registered owners. If the registered owner is a 
natural person, deceased, or a corporation dissolved the court may direct what 
additional notice, if any, shall be given. The clerk shall hear the evidence, make 
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findings of fact, and if found as a fact that the original certificate of the registered 

owner has been lost and cannot be found, shall enter his order directing the regis- 

ter of deeds to cancel the same and to issue a new certificate to such person or 

persons as may be entitled thereto, subject to such claims or liens as the court may 

find to exist. 
Any party within ten days from the rendition of such judgment or order by the 

clerk of superior court of the county in which said land is registered may appeal to 

the superior court in term time, where the cause shall be heard de novo by the 

judge, unless a jury trial be demanded, in which event the issues of fact shall be 

submitted to a jury. From any order or judgment entered by the superior court 

in term time an appeal may be taken to the Supreme Court in the manner provided 
by law. (1943, c. 466, s. 1; 1945, c. 44.) 

43-17.2. Publication of notice; service of process.—Upon the filing 

of such duly verified petition, the petitioner shall cause to be published once a week 

for four weeks, in some newspaper having a general circulation in the county in 

which the land is situated, a notice signed by the clerk of the superior court, setting 

forth in substance the nature of the petition, a description of the land affected 

thereby, and the relief therein prayed for, and notifying all persons having or 

claiming any interest or estate in the land to appear at a time therein specified, 

which shall be at least thirty days after the first publication of said notice, to show 

cause, if any exists, why the relief prayed for in the petition should not be granted. 

An affidavit shall be filed by the publisher with the clerk of the court, showing a 

full compliance of this requirement. Upon a filing of said petition, the petitioner 

shall cause the summons, with a copy of the petition, to be served upon all persons, 

firms or corporations known to have any interest or estate in the lands referred 

to in the petition, and the personal representative, the devisees, if any, and all 

heirs at law of the deceased registered owner of said land. In the event any of 

the persons upon whom service of summons is to be made are nonresidents of the 

State of North Carolina, service may be made by publication in the manner pre- 

scribed by law for the service of summons in special proceedings. (1943, c. 466, 

sires) 

§ 43-17.3. Answer by person claiming interest.—Any person assert- 

ing a claim or any interest in such registered land may, at any time prior to the 

hearing provided for in § 43-17.4, file such answer or other pleadings as may be 

proper, asserting his rights or claims to the property referred to in the petition. 
(1943, c. 466, s. 1.) 

§ 43-17.4. Hearing by clerk of superior court; orders and decrees; 

cancellation of old certificate and issuance of new certificate.—The clerk 

of the superior court shall hear and determine all matters presented upon the peti- 

tion and such pleadings as may be filed in this proceeding, and shall make such 

orders and decrees therein as may be found to be proper from the facts as as- 

certained and determined by the court. The court is authorized and empowered 

to order and direct that the outstanding registered certificate of title to the land 

shall be surrendered and cancelled in the office of the register of deeds, and that 

a new certificate of title shall be issued, showing therein the owner or owners of 

the land described in the original certificate and the nature and character of such 

ownersiiip: Provided, the clerk of the superior court shall not authorize the is- 

suance of the new certificate of title until the fees provided in $ 43-49 have been 

paid. Upon the surrender and cancellation by the register of deeds of the out- 

standing certificate of title, the new certificate of title shall be registered and cross- 

indexed in the same manner provided for the registration of the original certif- 

icate, and the register of deeds shall issue a new certificate of title in the same 

manner and form as provided for the original certificate. The said new certifi- 

icate shali have the same force and effect as the original certificate of title and shall 
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be subject to the same provisions of law with reference thereto. (1943, c. 466, 
Se) 

§ 43-17.5. Issuance of new certificate validated.—Whenever hereto- 
fore any registered certificate of title has been surrendered by the heirs or de- 
visees of any deceased registered owner of any registered title and the registered 
certificate of title of such deceased owner has been surrendered and canceled and 
a new certificate of title issued to a purchaser or to such heirs or devisees, the 
same is hereby validated and confirmed and made effectual to the same extent 
as though such new certificate had been issued in compliance with the provisions 
of this chapter. (1943, c. 466, s. 1.) 

§ 43-18. Registered owner’s estate free from adverse claims; ex- 
ceptions.—Every registered owner of any estate or interest in land brought un- 
der this chapter shall, except in cases of fraud to which he is a party or in which 
he is a privy, without valuable consideration paid in good faith, and except when 
any registration has been procured through forgery, hold the land free from any 
and all adverse claims, rights or encumbrances not noted on the certificate of 
title, except 

(1) Liens, claims or rights arising or existing under the laws or Constitu- 
tion of the United States which the statutes of this State cannot re- 
quire to appear of record under registry laws; 

(2) Taxes and assessments thereon due the State or any county, city or town 
therein, but not delinquent ; 

(3) Any lease for a term not exceeding three years, under which the land is 
actually occupied. (1913, c. 90, s. 25; C. S., s. 2393.) 

This section modifies the common-law which transfer or encumber the title to 
rule of lis pendens. Its purpose is to sta- land. Whitehurst v. Abbott, 225 N.C. 1, 
bilize titles by requiring recordation of all 33 S.E.2d 129 (1945). 
deeds, mortgages, or other paper-writings 

§ 43-19. Adverse claims existing at initial registry; affidavit; limi- 
tation of action.—Any person making any claim to or asserting any lien or 
charge upon registered land, existing at the initial registry of the same and not 
shown upon the register or adverse to the title of the registered owner, and for 
which no other provision is herein made for asserting the same in the registry 
of titles, may make an affidavit thereof setting forth his interest, right, title, lien 
or demand, and how and under whom derived, and the character and nature 
thereof. The affidavit shall state his place of residence and designate a place at 
which all notices relating thereto may be served. Upon the filing of such affidavit 
in the office of the clerk of the superior court, the clerk shall order a note there- 
of as in the case of charges or encumbrances, and the same shall be entered by 
the register of deeds. Action shall be brought upon such claim within six months 
after the entry of such note, unless for cause shown the clerk shall extend the 
time. Upon failure to commence such action within the time prescribed therefor, 
the clerk shall order a cancellation of such note. If any person shall wantonly 
or maliciously or without reasonable cause procure such notation to be entered 
upon the registry of titles, having the effect of a cloud upon the registered owner’s 
title, he shall be liable for all damages the owner may suffer thereby. (1913, c. 
bas: 25; CiS., 8..2394.) 

§ 43-20. Decree and registration run with the land.—The obtaining 
of a decree of registration and the entry of a certificate of title shall be construed 
as an agreement running with the land, and the same shall ever remain registered 
land, subject to the provisions of this chapter and all amendments thereof. (1913, 
Go), Ss, 20; ©..5., 5. 2395.) 
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§ 43-21. No right by adverse possession.—No title to nor right or in- 

terest in registered land in derogation of that of the registered owner shall be 

acquired by prescription or adverse possession. (1013 OU aS A. 21cm an nS: 

2396.) 

§ 43-22. Jurisdiction of courts; registered land affected only by 

registration.—Except as otherwise specially provided by this chapter, registered 

land and ownership therein shall be subject to the jurisdiction of the courts in 

the same manner as if it had not been registered; but the registration shall be the 

only operative act to transfer or affect the title to registered land, and shall date 

from the time the writing, instrument or record to be registered is duly filed in 

the office of the register of deeds, subject to the provisions of this chapter; no 

voluntary or involuntary transaction shall affect the title to registered lands un- 

til registered in accordance with the provisions of this chapter: Provided, that 

all mortgages, deeds, surrendered and canceled certificates, when new certificates 

are issued for the land so deeded, the other paper-writings, if any, pertaining to 

and affecting the registered estate or estates herein referred to, shall be filed by 

the register of deeds for reference and information, but the registration of titles 

book shall be and constitute sole and conclusive legal evidence of title, except in 

cases of mistake and fraud, which shall be corrected in the methods now pro- 

vided for the correction of papers authorized to be registered. (1913, c. 90, s. 

TAOS I IAILE ) 
No Distinction between Original Par- 

ties and Purchasers. — The statute draws 
no distinction between the original parties 

to deeds or contracts affecting title of 

creditors or purchasers, and in respect to 
such registration they stand upon the 
same footing. Dillon v. Broeker, 178 N.C. 
65, 100 S.E. 191 (1919). 

lands registered under its provisions and 

§ 43-23. Priority of right.—In case of conflicting claims between the reg- 

istered owners the right, title or estate derived from or held under the older 

certificate of title shall prevail. (1913, c. 90, s. 29; C. S., s. 2398.) 

§ 43-24. Compliance with this chapter due registration.—When the 

provisions of this chapter have been complied with, all conveyances, deeds, con- 

tracts to convey or leases shall be considered duly registered, as against creditors 

and purchasers, in the same manner and as fully as if the same had been registered 

in the manner heretofore provided by law for the registration of conveyances. 

C1913, ceQUc6 52 see oes 

§ 43-25. Release from registration. — Whenever the record owner of 

any estate in lands, the title to which has been registered or attempted to be 

registered in accordance with the provisions of this chapter, desires to have such 

estate released from the provisions of said chapter insofar as said chapter relates 

to the form of conveyance, so that such estate may ever thereafter be conveyed, 

either absolutely or upon condition or trust, by the use of any desired form of 

conveyance other than the certificate of title prescribed by said chapter, such 

owner may present his owner’s certificate of title to such registered estate to the 

register of deeds of the county wherein such land lies, with a memorandum or 

statement written by him on the margin thereof in the words following, or words 

of similartimport; to wit iL, (on mwed ee. ia. cae eet ae ee , being the owner 

(or owners) of the registered estate evidenced by this certificate of title, do 

hereby release said estate from the provisions of chapter forty-three of the Gen- 

eral Statutes of North Carolina insofar as said chapter relates to the form of con- 
veyance, so that hereafter the said estate may, and shall be forever until again 
hereafter registered in accordance with the provisions of said chapter and acts 
amendatory thereof, conveyed, either absolutely or upon condition or trust, by 
any form of conveyance other than the certificate of title prescribed by said chap- 
ter, and in the same manner as if said estate had never been registered.” Which 
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said memorandum or statement shall further state that it is made pursuant to 
the provisions of this section, and shall be signed by such record owner and at- 
tested by the register of deeds under his hand and official seal, and a like memo- 
randum or statement so entered, signed and attested upon the margin of the rec- 
ord of the said owner’s certificate of title in the registration of titles book in said 
register’s office, with the further notation made and signed by the register of 
deeds on the margin of the certificate of title in the registration of titles book 
showing that such entry has been made upon the owner’s certificate of title; and 
thereafter any conveyance of such registered estate, or any part thereof, by such 
owner, his heirs or assigns, by means of any desired form of conveyance other 
than such certificate of title shall be as valid and effectual to pass such estate of 
the owner according to the tenor and purport of such conveyance in the same 
manner and to the same extent as if such estate had never been so registered. (Ex. 
Sess. 1924, c. 40.) 

Editor’s Note. — The effect of this sec- 
tion is summarized in 3 N.C.L. Rev. 19. 

ARTICLE 5. 

Adverse Claims and Corrections after Registration. 

§ 43-26. Limitations.—No decree of registration heretofore entered, and 
no certificate of title heretofore issued pursuant thereto, shall be adjudged invalid, 
revoked, or set aside, unless the action or proceeding in which the validity of 
such decree of registration or certificate of title issued pursuant thereto is attacked 
or called in question be commenced or the defense alleging the invalidity there- 
of be interposed within twelve months from March 10, 1919. 

No decree of registration hereafter entered and no certificate of title hereafter 
issued pursuant thereto shall be adjudged invalid or revoked or set aside, unless 
the action or proceeding in which the validity of such decree or of the certificate 
of title issued pursuant thereto is attacked or called in question be commenced or 
the defense alleging the invalidity thereof be interposed within twelve months 
from the date of such decree. 

No action or proceeding for the recovery of any right, title, interest, or estate 
in registered land adverse to the title established and adjudicated by any decree 
of registration heretofore entered shall be maintained unless such action or pro- 
ceeding be commenced within twelve months from the date last mentioned; and 
no action or proceeding for the recovery of any right, title, interest, estate in 
registered land, adverse to the right established by any decree of registration here- 
after shall be maintained unless such action or proceeding be commenced within 
twelve months from the date of such decree. 

No action or proceeding for the enforcement or foreclosure of any lien upon 
or charge against registered land which existed at the date when any decree of 
registration was heretofore entered, and which was not recognized or established 
by such decree, shall be maintained, unless such action or proceeding be com- 
menced within twelve months from the date above mentioned; and no action or 
proceeding for the enforcement or foreclosure of any lien upon or charge against 
registered land in existence at the date of any decree of registration hereafter 
entered, and which is not recognized and established by such decree, shall be 
maintained, unless such action or proceeding be commenced within twelve months 
from the date of such decree. (1919, c. 236, s. 1; C. S., s. 2400.) 

§ 43-27. Adverse claim subsequent to registry; affidavit of claim 
prerequisite to enforcement; limitation.—Any person claiming any right, 
title, or interest in registered land adverse to the registered owner thereof, aris- 
ing subsequent to the date of the original decree of registration, may, if no other 
provision is made for registering the same, file with the register of deeds of the 
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county in which such decree was rendered or certificate of title thereon was is- 

sued, a verified statement in writing, setting forth fully the right, title, or inter- 

est so claimed, how or from whom it was acquired, and a reference to the num- 

ber, book, and page of the certificate of title of the registered owner, together with 

a description of the land by metes and bounds, the adverse claimant's place of 

residence and his post-office address, and, if a nonresident, he shall designate or 

appoint the said register of deeds to receive all notices directed to or to be served 

upon such adverse claimant in connection with the claim by him made, and such 

statement shall be noted and filed by said register of deeds as an adverse claim; 

but no action or proceeding to enforce such adverse claim shall be maintained 

unless the same be commenced within six months of the filing of the statement 
thereof. (1919, c. 236, s.1;C.S., s. 2401.) 

§ 43-28. Suit to enforce adverse claim; summons and notice neces- 

sary. — Upon the institution of any action or proceeding to enforce such ad- 

verse claim, notice thereof shall be served upon the register of deeds, who shall 

enter upon the registry a memorandum that suit has been brought or proceeding 

instituted to determine the validity of such adverse claim; and summons or notice 

shall be served upon the holder or claimant of the registered title or certificate 

or other person against whom such adverse claim is alleged, as provided by law 
for the institution of suits or proceedings in the courts of this State. 

If no notice of the institution of an action or proceeding to enforce an adverse 
claim be served upon the register of deeds and upon the holder of the registered 
title or certificate, or other person, as aforesaid, within seven months from the 

date of filing the statement of adverse claim, the register of deeds shall cancel 

upon the registry the adverse claim so filed and make a memorandum setting 
out that no notice of suit or proceeding to enforce the same had been served up- 
on him within seven months as herein required, and that such adverse claim was 
therefore canceled; and thereafter no action or proceeding shall be begun or 
maintained to enforce such adverse claim in any of the courts of this State. (1919, 
C2250; 5. lyr Si eae) 

§ 43-29. Judgment in suit to enforce adverse claim; register to file. 
—The court shall certify its judgment to the register of deeds; if such adverse 
claim be held valid, the register of deeds shall make such entry upon the registry 
and upon the owner’s certificate of title as may be directed by the court, or he 
may file and record a certified copy of the judgment or order of the court thereon ; 
if such adverse claim be held invalid the register of deeds shall cancel such ad- 
verse claim upon the registry, noting thereon that the same was done by order 
or judgment of the court, or he may file and record a certified copy of the judg- 
ment or order of the court thereon. (1919, c. 236, s. 1; C. S., s. 2403.) 

§ 43-30. Correction of registered title; limitation of adverse 
claims.—Any registered owner or other claimant under the registered title may 
at any time apply to the court in which the original decree was entered, by peti- 
tion, setting out that registered interests of any description, whether vested, con- 
tingent, expectant or inchoate, have terminated and ceased, or that new interests 
have arisen or been created which do not appear upon the certificate, or that 
any error or omission was made in entering or issuing the certificate or any du- 
plicate thereof, or that the name of any person on the certificate has been changed, 
or that the registered owner had married or, if registered as married, that the 
marriage has been terminated, or that a corporation which owned registered lands 
has been dissolved, without conveying the same or transferring its certificate 
within three years after the dissolution, or anyother reasonable and proper 
ground of correction or relief; and such court may hear and determine the 
petition after notice to all parties in interest, and may make such order or de- 
cree as may be appropriate and lawful in the premises; but nothing in this sec- 
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tion shall be construed to authorize any such court to open any original decree 
of registration which was entered more than twelve months prior to the filing 
of such petition, and nothing shall be done or ordered by the court to divest 
or impair the title or other interest of a purchaser who holds a transfer or certif- 
icate of title for value and in good faith. No action or proceeding shall be com- 
menced or maintained to set up or establish any right, claim, interest or estate 
adverse to the order or decree or certificate of title issued thereon made or entered 
upon any petition or other proceeding authorized by this section, unless the same 
shall be brought and instituted within six months from the date of such order or 
decree authorized by this section. (1919, c. 236, s. 1; C. S., s. 2404.) 

ARTICLE 6. 

Method of Transfer. 

§ 43-31. When whole of land conveyed.—Whenever the whole of any 
registered estate is transferred or conveyed the same shall be done by a trans- 
fer or conveyance upon or attached to the certificate substantially as follows: 

A. B. and wife (giving the names of the parties owning land described in the 
certificate and their wives) hereby, in consideration of ................ dollars, 
sell and convey to C. D. (giving name of purchaser) the lot or tract of land, as 
the case may be, described in the certificate of title hereto attached. 

The same shall be signed and properly acknowledged by the parties and their 
wives and shall have the full force and effect of a deed in fee simple: Provided, 
that if the sale shall be in trust, upon condition, with power to sell or other un- 
usual form of conveyance, the same shall be set out in the deed, and shall be 
entered upon the registration of titles book as hereinafter provided; that upon 
presentation of the transfer, together with the certificate of title, to the regis- 
ter of deeds, the transaction shall be duly noted and registered in accordance with 
the provisions of this chapter, and certificate of title so presented shall be can- 
celed and a new certificate with the same number issued to the purchaser thereof, 
which new certificate shall fully refer by number and also by name of holder to 
former certificate just canceled. (1913, c. 90, s. 12; C. S., s. 2405.) 

Necessity of Affidavit and Notation. — til the complainant has filed an affidavit 
A contract to convey lands where the and had notation made on the books as 
owner has registered it, under the Torrens required by this section. Dillon vy. Broeker, 

Law, cannot be specifically enforced un- 178 N.C. 65, 100 S.E. 191 (1919). 

§ 43-32. Conveyance of part of registered land.—The transfer of any 
part of a registered estate, either of an undivided interest therein or of a separate 
lot or parcel thereof, shall be made by an instrument of the transfer or convey- 
ance similar in form to that herein provided for the transfer of the whole of any 
registered estate, to which shall be attached the certificate of title of such regis- 
tered estate. In case of the transfer of an undivided interest in a registered estate, 
such instrument or transfer or conveyance shall accurately specify and describe 
the extent and amount of the interest transferred and of the interest retained, 
respectively. In case of a transfer of a separate lot or parcel of a registered es- 
tate, such instrument of transfer or conveyance shall describe the lot or parcel 
transferred either by metes and bounds or by reference to the map or plat attached 
thereto, and shall in every case be accompanied by a map or plat having clearly 
indicated thereon the boundaries of the whole of the registered estate and of the 
lot or parcel to be transferred. (1919, c. 82,s.4;C. S., s. 2406.) 

§ 43-33. Duty of register of deeds upon part conveyance. — Upon 
presentation to the register of deeds of an instrument of transfer or conveyance 
of an undivided interest in a registered estate, in proper form as above prescribed, 
it shall be his duty to cancel the certificate of title attached thereto and to issue 
to each owner a new certificate of title, each bearing the same number as the 
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original certificate of title and accurately specifying and describing the extent and 
the amount of the interest retained or of the interest transferred, as the case may 
be. Upon presentation to the register of deeds of an instrument of transfer or 
conveyance of a separate lot or parcel of a registered estate, in proper form as 
above prescribed, it shall be his duty to cancel the certificate of the title attached 
thereto and to issue to each owner a new certificate of title bearing a new number 
and describing the separate lot or parcel retained or transferred, as the case may 
be, either by metes and bounds or by reference to a map or plat thereto attached. 
(1919..¢..825,854; C..S.8124071) 

§ 43-34. Subdivision of registered estate.—Any owner of a registered 
estate who may desire to subdivide the same may make application in writing 
to the register of deeds for the issuance of a new certificate of title for each sub- 
division, to which application shall be attached a map or plat having clearly in- 
dicated thereon the boundaries of the whole of the registered estate in question 
and of each lot or parcel for which he desires a new certificate of title. There- 
upon it shall be the duty of the register of deeds, upon payment by such applicant 
of necessary surveyor’s fees, if any are required, and of the amount herein pro- 
vided for issuing the certificates of title and recording the map, to cancel the cer- 
tificate of title attached to said application and to issue to such owner new cer- 
tificates of title, each bearing a new number, for each lot or parcel shown upon 
the said map, describing such lot or parcel in such certificates either by metes 
and bounds or by reference to a map or plat attached thereto. (1919, c. 82, s. 4; 
C.S., s.2408.) 

§ 43-35. References and cross references entered on register. — In 
all cases the register of deeds shall place upon the registry of title books and up- 
on the certificate of title of such registered estate therein, references and cross 
references to the new certificates issued as above provided, in accordance with 
the provisions of this article, and the new certificates issued shall fully refer by 
number and by name of the holder to the canceled certificate in place of which they 
are issued. (1919, c. 82, s.4;C. S., s. 2409.) 

§ 43-36. When land conveyed as security.—(a) Whole Land Conveyed. 
—Whenever the owner of any registered estate shall desire to convey same as 
security for debt, it may be done in the following manner, by a short form of 
transfer, substantially as follows, to wit: 

A. B. and wife (giving names of all owners or holders of certificates and their 
wives) hereby transfer to C. D. the tract or lot of land described as No. ........ 
in registration of titles book for ........ County, a certificate for the title for 
same being hereto attached, to secure a debt of ........ dollars-die tops ; 
GHA Echo a County and sStates on ithe is dayr Oke a. no ) LOPS seve 
denced by bond (or otherwise as the case may be) dated the .... day of ...... 4 
19.... In case of default in payment of said debt with accrued interest, ........ 
days notice of sale required. 

The same shall be signed and properly acknowledged by the parties making 
same, and shall be presented, together with the owner’s certificate, to the register 
of deeds, whose duty it shall be to note upon the owner’s certificate and upon the 
certificate of title in the registration of titles book the name of the trustee, the 
amount of debt, and the date of maturity of same. 

(b) Part of Land Conveyed.mWhen a part of the registered estate shall be so 
conveyed, the register of deeds shall note upon the book and owner’s certificate the 
part so conveyed, and if the same be required and the proper fee paid by the 
trustee, shall issue what shall be known as a partial certificate, over his hand and 
seal, setting out the portion so conveyed. 

(c) Effect of Transfer.—All transfers by such short form shall convey the power 
of sale upon due advertisement at the county courthouse and in some newspaper 
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published in the county, or adjoining county, in the same manner and as fully as 
is now provided by law in the case of mortgages and deeds of trust and default 
therein. 

(d) Other Encumbrances Noted.—All registered encumbrances, rights or ad- 
verse claims affecting the estate represented thereby shall continue to be noted, not 
only upon the certificate of title in the registration book, but also upon the owner’s 
certificate, until same shall have been released or discharged. And in the event 
of second or other subsequent voluntary encumbrances the holder of the certif- 
icate may be required to produce such certificate for the entry thereon or attach- 
ment thereto of the note of such subsequent charge or encumbrance as provided in 
this article. 

(e) Other Forms of Conveyance May Be Used—Nothing in this section nor 
this chapter shall be construed to prevent the owner from conveying such land, or 
any part of the same, as security for a debt by deed of trust or mortgage in any 
form which may be agreed upon between the parties thereto, and having such 
deed of trust or mortgage recorded in the office of the register of deeds as other 
deeds of trust and mortgages are recorded: Provided, that the book and page 
of the record at which such deed of trust or mortgage is recorded shall be entered 
by the register of deeds upon the owner’s certificate and also on the registration 
of titles book. 

(f) Sale under Lien; New Certification—Upon foreclosure of such deed of 
trust or mortgage, or sale under execution for taxes or other lien on the land, the 
fact of such foreclosure or sale shall be reported by the trustee, mortgagee or other 
person authorized to make the same, to the register of deeds of the county in which 
the land lies, and, upon satisfactory evidence thereof, it shall be his duty to call 
in and cancel the outstanding certificate of title for the land, so sold, and to issue 
a new certificate in its place to the purchaser or other person entitled thereto; 
and the production of such outstanding certificate and its surrender by the holder 
thereof may be compelled, upon notice to him, by motion before and order of the 
clerk of the superior court in the original proceeding or the clerk of the superior 
court of the county in which the land lies; but the right of appeal from such 
order may be exercised and shall be allowed as in other special proceedings, and 
pending any such appeal the rights of all parties shall be preserved. (1913, c. 
shld; 191568249 511919 ce 82s) 52 C-S.)'6/'2410:) 

§ 43-37. Owner’s certificate presented with transfer. — In voluntary 
transactions the owner’s certificate of title must be presented along with the writ- 
ing or instrument conveying or effecting the sale, and thereupon and not other- 
wise the register shall be authorized to register the conveyance or other transac- 
tion upon proof of payment of all delinquent taxes or liens, if any, or if such pay- 
ment be not shown the entry and new certificate shall note such taxes or liens 
as having priority thereto. (1913, c. 90, s. 15; C. S., s. 2411.) 

§ 43-38. Transfers probated; partitions; contracts.—All transfers of 
registered land shall be duly executed and probated as required by law upon like 
conveyances of other lands, and in all cases of change in boundary by partition, 
subtraction or addition of land there shall be an accurate survey and permanent 
marking of boundaries and accurate plots, showing the courses, distances and 
markings of every portion thereof, which shall be duly proved and registered as 
upon the initial registration. Such transfers shall be presented to the register of 
deeds for entry upon the registration of titles book and upon the owner’s cer- 
tificate within thirty days from the date thereof, or become subject to any rights 
which may accrue to any other person by a prior registration. All leases or con- 
tracts affecting land for a period exceeding three years shall be in writing, duly 
proved before the clerk of the superior court, recorded in the register’s office, 
and noted upon the registry and upon the owner’s certificate. (1913, c. 90, ss. 
157 323C2S.) 8.2412.) 
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§ 43-39. Certified copy of order of court noted.—In voluntary trans- 

actions a certificate from the proper State, county or court officer, or certified 
copy of the order, decree or judgment of any court of competent jurisdiction 

shall be authority for him to order a proper notation thereof upon the registration 

of titles book, and for the register of deeds to note the transaction under the di- 

rection of the court. ( 1913, c. 90, s. 16; C. S., s. 2413.) 
Applied in Harrison v. Darden, 223 N.C. 

364, 26 S.E.2d 860 (1943). 

§ 43-40. Production of owner’s certificate required. — Whenever own- 

er’s certificate is not presented to the register along with any writing, instrument 

or record filed for registration under this chapter, he shall forthwith send notice 

by registered mail to the owner of such certificate, requesting him to produce the 

same in order that a memorial of the transaction may be made thereon; and such 

production may be required by subpoena duces tecum or by other process of the 

court, if necessary. (1913, c. 90, s. 17; C. S., s. 2414.) 

§ 43-41. Registration notice to all persons. — Every voluntary or in- 

voluntary transaction, which if recorded, filed or entered in any clerk’s office would 

affect unregistered land, shall, if duly registered in the office of the proper reg- 

ister as the case may be, and not otherwise, be notice to all persons from the time 

of such registration, and operate, in accordance with law and the provisions of this 

chapter, upon any registered land in the county of such registration. (1913, c. 

90, s. 18; C. S., s. 2415.) 

§ 43-42. Conveyance of registered land in trust.—Whenever a writ- 

ing, instrument or record is filed for the purpose of transferring registered land 

in trust, or upon any equitable condition or limitation expressed therein, or for 

the purpose of creating or declaring a trust or other equitable interest in such 

land, the particulars of the trust, condition, limitation or other equitable interest 

shall not be entered on the certificate, but it shall be sufficient to enter in the book 

and upon the certificates a memorial thereof by the terms “in trust” or “upon con- 

dition” or in other apt words, and to refer by number to the writing, instrument 

or record authorizing or creating the same. And if express power is given to 

sell, encumber or deal with the land in any manner, such power shall be noted 

upon the certificates by the term “with power to sell” or “with power to encum- 

ber,” or by other apt words. (1913, c. 90, s.. 192 EMSis.-24163) 

§ 43-43. Authorized transfer of equitable interests registered.—No 

writing or instrument for the purpose of transferring, encumbering or otherwise 

dealing with equitable interests in registered land shall be registered unless the 

power thereto enabling has been expressly conferred by or has been reserved in 

the writing or instrument creating such equitable instrument, or has been declared 

to exist by the decree of some court of competent jurisdiction, which decree must 

also be registered. (1913, c. 90, s. 2026. Ss. 24175 

§ 43-44. Validating conveyance by entry on margin of certificate.— 

In all cases where the owner of any estate in lands, the title to which has been 

registered or attempted to be registered in accordance with the provisions of this 

chapter, has before August 21, 1924, and subsequent to such registration made 

any conveyance of such estate, or any portion thereof, by any form of convey- 

ance sufficient in law to pass the title thereto if the title to said lands had not 

been so registered, the record owner and holder of the certificate of title cover- 

ing such registered estate may enter upon the margin of his certificate of title 

in the registration of titles book a memorandum showing that such registered 

estate, or a portion thereof, has been so conveyed, and further showing the name 

of the grantee or grantees and the number of the book and the page thereof 

where such conveyance is recorded in the office of the register of deeds, and 
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make a like entry upon the owner’s certificate of title held by him, both of such 
entries to be signed by him and witnessed by the register of deeds, and attested 
by the seal of office of the register of deeds upon said owner’s certificate, with 
the further notation made and signed by the register of deeds on the margin of 
the certificate of title in the registration of titles book showing that such entry 
has been made upon the owner’s certificate of title, and thereupon such convey- 
ance shall become and be as valid and effectual to pass such estate of the owner 
according to the tenor and purport of such conveyance as if the title to said lands 
had never been so registered, whether such conveyance be in form absolute or 
upon condition of trust; and in all cases where such conveyance has been made 
before August 21, 1924, upon the making of the entries herein authorized by 
the record owner and holder of such owner’s certificate of title, the grantee and his 
heirs and assigns shall thereafter have the same right to convey the said estate 
or any part of the same in all respects as if the title to said lands had never been 
so registered. (Ex. Sess. 1924, c. 41.) 

Editor’s Note.—The effect of this sec- 
tion is summarized in 3 N.C.L. Rev. 19. 

ARTICLE 7. 

Liens upon Registered Lands. 

§ 43-45. Docketed judgments.—Whenever any judgment of the superior 
court of the county in which the registered estate is situated shall be duly dock- 
eted in the office of the clerk of the superior court, it shall be the duty of the 
clerk to certify the same to the register of deeds. The register of deeds shall 
thereupon enter the certificate of title, the date, and the amount of the judgment, 
and the same shall be a lien upon such land as fully as such docketed judgment 
would be a lien upon unregistered lands of the judgment debtor. (1913, c. 90, 
pee or, Steklo.) 

Cited in In re Wallace, 212 N.C. 490, 
193 S.E. 819 (1937). 

§ 43-46. Notice of delinquent taxes filed. — It shall be the duty of the 
sheriff or other collector of taxes or assessments of each county and town, not 
later than the first day of March in each year, to file an exact memorandum of the 
delinquency, if any, of any registered land for the nonpayment of the taxes or as- 
sessments thereon, including the penalty therefor, in the office of the register of 
deeds for registration; and if such officer fails to perform such duty, and there 
shall be subsequent to such day a transfer of the land as hereinbefore provided, the 
grantee shall acquire a good title free from any lien for such taxes and assess- 
ments, and such sheriff or other collector of taxes and his sureties shall be liable 
for the payment of the taxes and assessments with the penalty and interest there- 
on. (1913, c. 90, s. 21; C.S., s. 2419.) 

§ 43-47. Sale of land for taxes; redemption. — Whenever any sale of 
registered land is made for delinquent taxes or levies, it shall be the duty of the 
sheriff or other officer making such sale to file forthwith a memorandum thereof 
for registration in the office of the register of deeds; and thereupon the registered 
owner shall be required to produce his certificate for cancellation, and a new 
owner’s certificate shall be issued in favor of the purchaser, and the land shall 
be transferred on the land books to the name of such purchaser, unless such de- 
linquent charges and all penalties and interest thereon be paid in full within ninety 
days after date of such sale; but a note shall be entered upon the certificate of 
title and also upon any such new owner’s certificate, reserving the privilege of 
redemption in accordance with the law. In case of any redemption under this 
section of land sold for taxes, a note of the fact shall be duly registered, and if 
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an owner’s certificate has been issued to any purchaser, the same shall be can- 

celed and a new one shall be issued to the person who has redeemed. (1915, c. 

90, ss. 22, 23; C. S., s. 2420.) 

§ 43-48. Sale of unredeemed land; application of proceeds.—lf there 

be no redemption of land under the preceding section [§ 43-47], in accordance with 

the law, it shall be the duty of the sheriff or other collector of taxes in the county 

or town in which the land lies to sell the same at public auction for cash, first 

giving such notice of the time and place of sale as is prescribed for execution sales, 

and the proceeds of sale shall be applied, first, to the payment of all taxes and 

assessments then due to the State, county and town, with interest, penalty and 

costs; second, to the payment of all sums paid by any person who purchased 

at the former tax sale, with interest and the additional sum of five dollars; third, 

to the payment of a commission to the officer making the sale of five per centum 

on the first three hundred dollars and two per centum on the residue of the pro- 

ceeds; fourth, to the satisfaction of any liens other than the taxes and assessments 

registered against the land in the order of their priorities; fifth, and the surplus, 

if any, to the person in whose name the land was previous to sale for taxes, sub- 

ject to redemption as provided herein, his heirs, personal representatives or as- 
signs. A note of the sale under this section shall be duly registered, and a certif- 

icate shall be entered and an owner’s certificate issued in favor of the purchaser 
in whom title shall be thereby vested as registered owner, in accordance with the 
provisions of this chapter. Nothing in this section shall be so construed as to 
affect or divert the title of a tenant in reversion or remainder to any real estate 
which has been returned delinquent and sold on account of the default of the 
tenant for life in paying the taxes or asesssments thereon. (1913, c. 90, s. 23; 
Cain ct2l) 

ARTICLE 8. 

Assurance Fund. 

§ 43-49. Assurance fund provided; investment. — Upon the original 
registration of land and also upon the entry of certificate showing the title as 
registered owners in heirs or devisees, there shall be paid to the clerk of the 
court one tenth of one percent of the assessed value of the land for taxes, as an 
assurance fund, which shall be paid over to the State Treasurer, who shall be liable 
therefor upon his official bond as for other moneys received by him in his official 
capacity. He shall keep all the principal and interest of such fund invested, ex- 
cept as required for the payment of indemnities, in bonds and securities of the 
United States, of this State, or of counties and other municipalities within the 
State. Such investment shall be made upon the advice and concurrence of the 
Governor and Council of State, and he shall make report of such funds and the 
investment thereof to the General Assembly biennially. When registration involves 
the State of North Carolina or any political subdivision thereof, the local tax col- 
lector shall assess the value of the land involved as if for tax purposes and the 
amount to be paid to the clerk shall be an amount equal to one tenth of one per- 
cent (0.1%) of such assessed value; provided, however, that no taxes shall be 
levied upon such land while title thereto remains in the State of North Carolina 
or any political subdivision thereof. (1913, c. 90, s. 33; C. S., s. 2422; 1963, c. 
946, s. 2.) 

Editor’s Note. — The 1963 amendment 
added the last sentence of this section. 

§ 43-50. Action for indemnity. — Any person who, without negligence 
on his part, sustains loss or damage or is deprived of land, or of any estate or 
interest therein, through fraud or negligence or in consequence of any error, omis- 
sion, mistake, misfeasance, or misdescription in any certificate of title or in any 
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entry or memorandum in the registration book, and who, by the provisions of this 
chapter, is barred or in any way precluded from bringing an action for the re- 
covery of such land or interest or estate therein or claim upon same, may bring 
an action in the superior court of the county in which the land is situate for the 
recovery of compensation for such loss or damage from the assurance fund. Such 
action shall be against the State Treasurer and all other persons who may be 
liable for the fraud, negligence, omission, mistake or misfeasance; but if such 
claimant has the right of action or other remedy for the recovery of the land, 
or of the estate or interest therein, or of the claim upon same, he shall exhaust 
such remedy before resorting to the assurance fund. (1913, c. 90, s. 34; C. S., 
s. 2423.) 

Negligence of Plaintiff Barring Recov- 

ery. — A proceeding under this chapter 

duly commenced prior to the enactment 
of Public Laws 1919, c. 31 (§ 1-117 and § 
1-118), constituted a “lis pendens.” Such 
proceeding while pending was notice to a 
mortgagee of the land without the neces- 
sity of the filing of a formal lis pendens, 
and where the mortgagee failed to pro- 

tect himself under the provisions of the 
statute, and the title to the land was as- 
sured by the State, and a holder thereof 
by proper transfer acquired the title, the 

negligence of the mortgagee was a com- 
plete defense in the mortgagee’s action to 
recover damages against the State there- 
under. Brinson v. Lacy, 195 N.C. 394, 142 

S.E. 317 (1928). 

§ 43-51. Satisfaction by third person or by Treasurer.—lIf there are 
defendants other than the State Treasurer, and judgment is rendered in favor of 
the plaintiff and against the Treasurer and some or all of the other defendants, 
execution shall first be issued against the other defendants, and if such execution 
is returned unsatisfied in whole or in part, and the officer returning the same shall 
certify that it cannot be collected from the property and effects of the other de- 
fendants, or if the judgment be against the Treasurer only, the clerk of the court 
shall certify the amount due on the execution to the State Auditor, who shall issue 
his warrant therefor upon the State Treasurer, and the same shall be paid. In 
all such cases the Treasurer may employ counsel who shall receive reasonable 
compensation for his services from the assurance fund. (1913, c. 90, s. 35; C. S., 
s, 2424.) 

§ 43-52. Payment by Treasurer, if assurance fund insufficient.—If 
the assurance fund shall be insufficient at any time to meet the amount called for 
by any such certificate, the Treasurer shall pay the same from any funds in the 
treasury not otherwise appropriated; and in such case any amount thereafter re- 
ceived by the Treasurer on account of the assurance fund shall be transferred 
to the general funds of the treasury until the amount advanced shall have been 
paid. (1913,'c: 90, s. 36; C. S., s. 2425.) 

§ 43-53. Treasurer subrogated to right of claimant.—In every case 
of payment by the Treasurer from the assurance funds under the provisions of | 
this chapter the Treasurer shall be subrogated to all the rights of the plaintiff 
against all and every other person or property or securities to a trustee, or by 
the improper exercise of any power of sale in benefit of the assurance fund. (1913, 
0/6. 0/7. ©. 9.,-S.-2420.) 

§ 43-54. Assurance fund not liable for breach of trust; limit of re- 
covery.—The assurance fund shall not be liable to pay any loss, damage or de- 
privation occasioned by a breach of trust, whether expressed, constructive or im- 
plied, by any registered owner who is a trustee, or by the improper exercise of 
any power of sale in a mortgage or deed of trust. Nor shall any plaintiff re- 
cover as compensation under the provisions of this chapter more than the fair 
market value of the land at the time when he suffered the loss, damage or depriva- 
tion thereof. (1913, c. 90, s. 38; C. S., s. 2427.) 
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§ 43-55. Statute of limitation as to assurance fund. — Action for 

compensation from the assurance fund shall be begun within three years from 

the time the cause of action accrued. In cases of infancy or other disability now 

recognized by law, persons under such disability shall have one year after the re- 
moval of such disability within which to begin the action. (1913, c. 90, s. 39; 
Gi sesi24Z2es) 

ARTICLE 9. 

Removal of Land from Operation of Torrens Law. 

§ 43-56. Proceedings.—Any land brought under the provisions and opera- 
tion of this chapter before April 16, 1931, may be removed and excluded there- 
from by a motion in writing filed in the original cause wherein said land was 
brought under the provisions and operation of said chapter, and upon the filing 
of a petition therein showing the names of all persons owning an interest in said 
land and of all lien holders, mortgagees and trustees of record, and the descrip- 
tion of said land. Upon the filing of said petition the clerk of the superior court 
shall issue a citation to all parties interested and named in the petition, and up- 
on the return date of said citation and upon the hearing of said motion, the said 
clerk of the superior court may enter a decree in said cause removing and ex- 
cluding said land from the provisions and operation of this chapter, and trans- 
fer and conveyance of said land may be made thereafter as other common-law 
conveyances. (1931, c. 286, s. 1.) 

Editor’s Note.—For discussion of sec- 
tion, see 9 N.C.L. Rev. 392. 

§ 43-57. Existing liens unaffected.—Nothing in § 43-56 shall be con- 
strued to impair or remove any lien or encumbrance existing against said land. 
C193 1hie?280,1S.23.) 
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Chapter 44. 

Liens. 

Article 1, Sec 
WMeéchanitet. Laborers’ and 44-22. Owner may refuse to settle with 

Materiainen'’s Tene contractor until laborers paid. 
Sec 44-23. Owner may pay orders for wages. 

44-1. On buildings and property, real and 44-24. Laborer’s right of action against 

personal. wine ; 
44-2. On personal property repaired. 44-25. Stevedore’s false oath punishable as 

44-3. Laborer’s lien on lumber and _ its perjury. 
products. 44-26. Stevedores to be licensed; omission 

44-4, Lien for processing certain goods. misdemeanor. 
44-5. Sale of goods at public auction. 44-27. Tax and bond on procuring license. 

Article 1A. Article 4. 

Wage Liens. Warehouse Storage Liens. 

44-5.1. Wages for two months’ lien on as- 44-28. Liens on goods stored for charges. 
sets. 44-29. Enforcement by public sale. 

Article 2. 

Subcontractors’, etc., Liens and Rights 
against Owners. 

44-6. Lien given subcontractors, etc., on 
real estate. 

44-7. [Repealed.] 
44-8. Statement of contractor’s indebted- 

ness to be furnished to owner; 

effect. 

44-9. Subcontractors, laborers and mate- 
rialmen may notify owner of 
claim; effect. 

44-10. Sums due by statement to consti- 
tute lien. 

44-11. Where sums due contractor from 
owner insufficient; payment pro 
rata. 

44-12. Contractor failing to furnish state- 
ment, or not applying owner’s 
payments to laborer’s claims, mis- 
demeanor. 

44-13. Laborer for railroad contractor may 
sue company; conditions of action. 

44-14. Contractor on municipal building to 
give bond; action on bond. 

Article 3. 

Liens on Vessels. 

44-15. For towage and for supplies at 
home port. 

44-16. For labor in loading and unloading. 
44-17. Filing lien; laborer’s notice to 

master. 
44-18. Enforcement of lien. 
44-19. Judgment against contractor binds 

master and vessel. 
44-20. Liens not to exceed amount due 

contractor. 

44-21. Owner to see laborers paid. 

Article 5. 

Liens of Hotel, Boarding and 
Lodginghouse Keeper. 

44-30. Lien on baggage. 
44-31. Baggage may be sold. 
44-32. Notice of sale. 

Article 6. 

Liens of Livery Stable Keepers. 

44-33. Lien for ninety days’ keep on ani- 
mals in possession. 

44-34, Enforcement by public sale. 
44-35. Notice of sale to owner. 

Article 7. 

Liens on Colts, Calves and Pigs. 

44-36. Season of sire a lien. 
44-37. Colts, etc., not exempt from execu- 

tion for season price. 
44-37.1. Further as to lien on colt, calf or 

pig for service of sire. 

Article 8. 

Perfecting, Recording, Enforcing and 
Discharging Liens. 

44-38. Claim of lien to be filed; place of 
filing. 

44-38.1. Liens on personal property created 
in another state. 

Time of filing notice. 
Date of filing fixes priority. 
Laborer’s crop lien dates 
work begun. 

Duly filed claims of prior creditors 
not affected. 

Action to enforce lien; perfection 
of lien by filing claim with re- 
ceiver. 

44-39. 

44-40. 

44-41, from 

44-42, 

44-43, 
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Sec. 
44-44, When attachment available to plain- 

tiff. 
44-45. Defendant entitled to counterclaim. 
44-46. Execution. 
44-47. No justice’s execution against land. 
44-48. Discharge of liens. 

Article 9. 

Liens upon Recoveries for Personal 

Injuries to Secure Sums Due 
for Medical Attention, etc. 

44-49. Lien created; applicable to persons 
non sui juris. 

44-50. Receiving person charged with 
duty of retaining funds for pur- 
pose stated; evidence; attorney’s 

fees; charges. 
44-51. Disputed claims to be settled before 

payments. 

Cu. 44. Lizrns—MECHANICS’, ETC. § 44-1 

Sec. 
44-64. Local: Commissioners 

blank records. 

Article 11. 

Liens for Internal Revenue. 

44-65. Filing notice of lien. 
44-66. Duty of register of deeds. 
44-67. Certificate of discharge. 
44-68. Purpose of article. 

to furnish 

Article 12. 

Liens on Leaf Tobacco and Peanuts. 

44-69. Effective period for lien on leaf to- 
bacco sold in auction warehouse. 

44-69.1. Effective period for lien on pea- 
nuts. 

Article 13. 

Factors’ Liens. 

A 44-70. Definitions. 
MO 44-71. Factors’ liens; filing notice of lien. 

Agricultural Liens for Advances. 44-72. Registration. 

44-52. Lien on crops for advances. 44-73. Effect of registration. 
44-53. Contract for advances to mortgagor 44-74. Satisfaction and discharge. 

in possession. 44-75. Common-law lien. 

44-54, Price to be charged for articles ad- 44-76. Construction. 
vanced limited. ; 

44-55. “Cash prices” defined and deter- ON ey 
mined. Assignment of Accounts Receivable 

44-56. Person advanced not estopped by and Liens Thereon. 
agreement. 44-77. Definitions. 

44-57. Commission in lieu of interest 44-78. Filing of notice of assignment; can- 
where advance in money. cellation. 

44-58. Disposition of commission, where 44-79. Filing of notices of discontinuance 
advanced by credit union. of assignment. 

44-59. Purchasers for value protected. 44-80. Protected assignments. 
44-60. Crop seized and sold to preserve 44-81. Statement of accounts assigned or 

lien. of balance due. 
44-61. Lienor’s claim disputed; proceeds of 44-82. Rights between debtor and assignee. 

sale held; issue made for trial. 44-83. Validity as to third person; acts of 

44-62. Local: Short form of liens. assignor; dominion and control. 
44-63. Local: Rights on lienee’s failure to 44-84. Returned goods. 

cultivate. 44-85. Short title. 

ARTICLE 1. 

Mechanics’, Laborers’, and Materialmen’s Liens. 

§ 44-1. On buildings and property, real and personal.—Every build- 
ing built, rebuilt, repaired or improved, together with the necessary lots on which 
such building is situated, and every lot, farm or vessel, or any kind of property, 
real or personal, not herein enumerated, shall be subject to a lien for the pay- 
ment of all debts contracted for work done on the same, or material furnished. 
(1869-70, c. 206, s. 1; Code, s. 1781; 1901, c. 617; Rev., s. 2016; C. S., s. 2433.) 

I. General Consideration. 
II. Material and Services Contracted. 

III. Persons Entitled to Lien. 

IV. Property Covered. 

V. Public Buildings, etc. : 

VI. Waiver of Lien, Homestead, and Mis- 
cellaneous Matters. 

I. GENERAL CONSIDERATION. 

Editor’s Note——For note on a husband’s 
power to charge his wife’s property with 
a contractor’s or materialman’s lien, see 

29 N.C.L. Rev. 477. For note on acquisi- 
tion and priorities of mechanics’, laborers’ 
and materialmen’s liens, see 29 N.C.L. Rev. 
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480. For article on mechanics’ liens in 
North Carolina, see 41 N.C.L. Rev. 173 
(1963). 

Historical Background of This and Fol- 
lowing Sections. — See Equitable Life 
Assur. Soc’y v. Basnight, 234 N.C. 347, 67 
S.E.2d 390 (1951). 

This and following sections under the 
topic of liens are remedial, and their clear 
purpose is to give contractors, subcon- 
tractors and laborers liens upon property 
as therein prescribed and provided, to se- 
cure the payment of money due for labor 
done or material supplied on or about the 
same. To that end their language, phrase- 
ology, and scope are broad and com- 
prehensive. There are few, if any, express 
exceptive provisions, and, in the absence 
of them, exceptions and limitations affect- 
ing such liens cannot be allowed unless by 

necessary implication. The object is to give 
a lien on particular property deriving par- 
ticular benefit in favor of classes of per- 

sons whose claims are supposed to have 
particular merit. Chadbourn y. Williams, 
71 N.C. 444 (1874); Wooten v. Hill, 98 
N.C. 48, 3 S.E. 846 (1887); Burr v. Maults- 
by, 99 N.C. 263, 6 S.E. 108 (1888); McNeal 
Pipe & Foundry Co. v. Howland & Dur- 
ham Water Co., 111 N.C. 615, 16 S.E. 857 
(1892). 

Lien Is Dependent upon Contract with 
Owner.—Soon after the enactment of the 
statute from which this section was de- 
rived, it was held in Wilkie v. Bray, 71 
N.C. 205 (1874), that no right to a lien was 
conferred by the statute unless there was 
a contract, express or implied, with the 
owner, creating the relation of creditor 

and debtor, and, as a result, subcontractors 
were excluded from its benefits, because 
they had no express contract with the 
owner, and none could be implied from the 
use of the materials as they were furnished 
to the contractor, and under the express 
contract between him and the owner. This 
led to the enactment of the statute relative 
to the subcontractor’s lien. Morganton 

Mfg. & Trading Co. v. Andrews, 165 N.C. 
285, 81 S.E. 418 (1914), citing Lester v. 
Houston, 101 N.C. 605, 8 S.E. 366 (1888). 
See § 44-6. 

Contractor’s Lien Not Superseded by 
Statute Giving Lien to Subcontractors, 
etc.—The effect of the ruling in Wilkie v. 
Bray, 71 N.C. 205 (1874) makes the statu- 
tory lien an incident to and the offspring 
of the contract out of which the indebted- 
ness springs, and confines it to the party 
to the contract. This ruling was followed 
by the enactment of the statute giving liens 
to subcontractors, etc., which was not in- 
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tended to supersede the lien of the con- 
tractor for it in direct terms gives the lien 
in favor of subcontractors, laborers and 
materialmen a preference over “the me- 
chanic’s lien now provided by law,” and 
provides that when notice is given, the ag- 
gregate of such liens shall not exceed the 
amount then due the original contractor. 
Lester v. Houston, 101 N.C. 605, 8 S.E. 
366 (1888). 
“Mechanics’” and “Laborers’” Liens 

Distinguished——When the contractor un- 

dertakes to put up a building and com- 
plete the same, the contract is indivisible 
and his “mechanic’s lien” embraces the 
entire outlay, whether in labor or mate- 
rial, being for “work done on the prem- 
ises,” i.e., for betterments on it. The “la- 
borer’s lien” is solely for labor performed. 
The mechanic’s lien is broader and includes 
the “work done,” ie., the “building built” 
or superstructure placed on the premises. 
Broyhill v. Gaither, 119 N.C. 443, 26 S.E. 
31 (1896). 

Property Subject to the Lien Must Be 
Sold First—The property to which the 
lien attaches is specially devoted to the 
Satisfaction of the plaintiff's claim, and 
hence it must be sold before other prop- 
erty may be resorted to. McNeal Pipe & 
Foundry Co. v. Howland & Durham 
Water Co: 121 -N:C) 615,946 (S.E. 957 
(1892). 
When Itemized Statement Unnecessary. 

—When a materialman’s lien under this 
section is for a complete contract for a 
gross sum, it is not necessary that the 
statement be itemized as required in the 
case of divisible contracts for goods or 
labora King sv. (Elliott 19% Ni Gi..93 147 
Si. 7010161929): 

Sufficiency of Itemized Statement.— 
Where the claimant has attached and 
made a part of his lien an itemized state- 
ment of his account for labor and mate- 
rial which he has furnished the owner of 
the building upon which he claims his 
lien under this section, showing on several 
specific dates “money advanced for pay- 
Troll ee furnacemcontract.) etc... each 10 

stated amounts, it is held a sufficient itemi- 
zation of his claims as required by the 
statute. King v. Elliott, 197 N.C. 93, 147 
S.E. 701 (1929). 

Statement Presumed Correct.—Where a 
lien filed under the provisions of this 
section gives the date to each item of la- 
bor or material furnished in relation to the 
building upon which the lien is sought, it 
will be presumed, nothing else appearing, 
that the dates given in the statement are 
correct. King v. Elliott, 197 N.C. 93, 147 
S.E. 701 (1929). 
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Affidavit—An affidavit to a lien filed 
under this section that the “foregoing 
statement of account showing the goods 
sold, delivered, installed, and work done,” 
etc., for a “furnace contract,’ was held 
sufficient to show a complete contract for 
the furnace at the price itemized in the 
statement. King v. Elliott, 197 N.C. 93, 
147 S.E. 701 (1929). 

Priority of the Lien.—The lien created 
by this section is preferred to every other 
lien or encumbrance, which attaches up- 
on the property subsequent to the time at 
which the work was commenced or the 
materials were furnished. Lookout JLum- 
ber Co. v. Mansion Hotel & B. Ry., 109 
N.C. 658, 14 $.E. 35 (1891). 

The lien for labor and material fur- 
nished to the owner of a building under 
the provisions of this section and notice 
filed as required by § 44-38, and § 44-39, 
where furnished under an entire or com- 
plete contract for the various items as a 
whole, relates back to the time of the 
first delivery and work done under the 
contract, and is superior to a mortgage 

lien subsequently given and properly re- 
corded. King v. Elliott, 197 N.C. 93, 147 

S.B.) 701 °(1929). 
The lien of a contractor for work or 

material furnished in the construction of 
a railroad has precedence over a mortgage 
registered after the work was commenced. 
Dunavant v. Caldwell & N.R.R., 122 N.C. 
999, 29 S.E. 837 (1898). 
A laborers’ and materialmen’s lien on 

property takes priority over all the prop- 
erty conveyances to purchasers for value 
and without notice subsequent to the time 
when labor and materials are furnished, 

provided notice of the lien is filed for rec- 
ord within the statutory time, and action 
to enforce the lien is instituted within the 
statutory time. Rural Plumbing & Heat- 
ing, Inc. v. Hope Dale Realty, Inc., 263 

N.C. 641, 140 S.E.2d 330 (1965). 
The doctrine of relation back is inher- 

ent in the very statutes which give the 
contractor the lien upon the property im- 
proved by his labor or materials, and al- 
low him six months after the completion 
of the labor or the final furnishing of the 
the materials in which to claim it; for it 
is plain that unless the contractor’s lien 
when filed relates back to the time at 
which the contractor commenced the per- 
formance of the work or the furnishing 
of the materials, the object of the statutes 
can be defeated at the will of the owner 
of the property, by his selling or encum- 
bering his estate. Equitable Life Assur. 
Soc’y v. Basnight, 234 N.C. 347, 67 S.E.2d 
390 (1951). 
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Where a lien claimant files notice of a 
laborers’ and materialmen’s lien against a 
building and the lot on which it stands in 
the office of the clerk of the superior 
court in the county in which the property 
is situate, for work done and materials fur- 
nished by him in building and improving 
the building under contract with the 
owner of the lot, within six months after 
the completion of the work and a final 

furnishing of the material, and commences 
an action to enforce the lien within six 
months from the date of filing the notice 
of the lien in the county where the lot is 
situate, the lien relates back to the time 

when the lien claimant began the per- 
formance of the work and the furnishing 

of the materials, and takes precedence by 
reason of such relationship back over an 
intervening recorded deed of trust made by 
the owner of the lot since then, or other 
liens created by the owner since then. 
Rural Plumbing & Heating, Inc. v. Hope 
Dale Realty, Inc., 263 N.C. 641, 140 S.E.2d 
330 (1965). 

Inchoate and Perfected Lien. — This 
section gives a contractor an inchoate 

lien upon a building and the lot on which 
it is situated for work done and materials 
furnished by him in constructing, improv- 
ing, or repairing such building pursuant 
to a contract with the owner. When the 
contractor perfects such inchoate lien in 
compliance with the requirements of ar- 
ticle 8 of this chapter, the resulting judg- 
ment creates this twofold lien: (1) A 
special lien on the building and the lot 
upon which it is situated; and (2) a gen- 
eral lien on the other real property of 
the owner in the county where the judg- 
ment is docketed. National Sur. Corp. v. 
Sharpe, 236 N.C. 35, 72 S.E.2d 109 (1952). 

Priority of Purchase Money Deed of 
Trust over Material Lien. — A purchase 
money deed of trust stands upon the same 
footing as a purchase money mortgage, 
and its lien is superior to the lien for ma- 
terial which was begun to be furnished the 
purchaser while he was in possession un- 
der a lease with option to purchase, since 
no lien against the purchaser could attach 
prior to the lien of the deed of trust, the 
execution of the deed of trust being re- 
garded as but one transaction. Smith 
Builders Supply v. Rivenbark, 231 N.C. 
213, 56 S.E.2d 431 (1949). 

Jurisdiction. — Where materials of a 
value in excess of two hundred dollars are 
furnished under an entire and indivisible 
contract, and the material furnisher in- 
stitutes suit in a justice’s court to recover 
for part of the materials furnished and 
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also institutes suit in the superior court 
on the same cause of action, defendant’s 
motion to dismiss the action instituted in 
the justice’s court for want of jurisdic- 
tion should be allowed, since plaintiff 
may not split up his cause of action for ju- 
risdictional purposes and try it piecemeal 
in both courts. Allison v. Steele, 220 N.C. 
318, 17 S.E.2d 339 (1941). 

Finding That Contract Entire—Where 
it has been agreed by the parties that the 
trial judge find the facts upon the trial of 
the question of the sufficiency of a lien 
filed for material and labor furnished for 
a building, his finding that the contract 
was “to do certain work and furnish cer- 
tain materials for a stated amount” was 
interpreted to mean that the contract re- 
ferred to was entire. King v. Elliott, 197 
N.C. 93, 147 S.E. 701 (1929). 

Estoppel.—By electing to assert a lien 
as a subcontractor under § 44-6, plaintiff 

is estopped from thereafter asserting a 

lien as a contractor or material furnisher 
under this section and plaintiff is entitled 

to recover of defendant only the amount 
due the contractor by the owner on the 
date notice was given as a subcontractor 

or material furnisher. Doggett Lumber Co. 
v. Perry, 212 N.C. 713, 194 S.E. 475 (1938). 

When plaintiff is estopped, by its elec- 
tion in asserting a lien under § 44-6, from 
asserting a lien under this section, and its 
action brought solely under this section 
is dismissed as of nonsuit because of such 
election, plaintiff's remedy is by institut- 
ing another action to recover for materials 
furnished the contractor and used in the 
construction of the building under § 44-6. 
Doggett Lumber Co. v. Perry, 213 N.C. 
533, 196 S.E. 831 (1938). 

Where plaintiff alleges a contractual re- 
lationship with the defendants in both the 
lien notice and the complaint, and seeks 
to enforce the alleged lien pursuant to the 
provisions of this section, he is estopped 
from asserting any lien as a subcontractor 
pursuant to the provisions of §§ 44-6, 44- 
8, and 44-9. Ranlo Supply Co. v. Clark, 
a7 NCl762)9102) Sled 257(1958): 

Cited in Atlas Supply Co. v. McCurry, 
199 N.C. 799, 156 S.E. 91 (1930); First & 
Citizens Nat’! Bank v. Sawyer, 218 N.C. 
142, 10 S.E.2d 656 (1940); Cline Paving 
Co. v. Southland Speedways, Inc., 250 N.C. 
358, 108 S.E.2d 641 (1959); United States 
v. Durham Lumber Co., 257 F.2d 570 
(4th Cir. 1958), aff’d, 363 U.S. 522, 80 
Sup. Ct. 1282, 4 L. Ed. 2d 1371 (1960); 
Williams v. Denning, 260 N.C. 539, 133 

S.E.2d 150 (1963). 
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II. MATERIAL AND SERVICES 
CONTRACTED. 

Meaning of “Material Furnished”.—The 
lien arises in favor of and to secure the 
payment of “all debts contracted for work 
done on the same or material furnished.” 
By the term “material furnished” is meant 
something furnished to be appropriated, 
used and pertinently applied on the land, 
devoted to some purpose no matter what, 
so that the purpose be lawful. The pur- 
pose is to secure the debt contracted for 
material furnished on or about or con- 
nected with the land in connection with 
the purpose to which it is devoted in 
whole or in part. McNeal Pipe & Foundry 
Co. v. Howland & Durham Water Co., 111 
INZC3615 16. Sebers57 (1892). 

Engine Furnished Vessel as “Material 
Furnished”.—Under this section, one who 
furnished an engine to be installed in a 

vessel, relying on the credit of the vessel, 
is entitled to a lien therefor as “material 
furnished,” on compliance with the re- 

quirement as to recording; and it is im- 
material that by the contract title to the 
engine was reserved until paid for. The 
Pearl, 189 Fed. 540 (E.D.N.C. 1911). 

No Lien upon Material as Distinct from 
Building.—No lien can be acquired upon 

materials furnished for a building, etc., as 
distinct from the building, etc., but only 
upon the building, etc., in the construction 
or repairing of which they are used. La- 
nier v. Bell, 81 N.C. 337 (1879). 

Under this section the “material fur- 
nished,” must be such material as enters 

into and becomes a part of the property 
and adds to its value. Pocahontas Coal 
Co. v. Henderson Elec. Light & Power 
Co., 218! N2Cr232,24. Sy 22° (1896). 

Plans and specifications of an architect 
are not “material” within the meaning of 
this section. Stephens y. Hicks, 156 N.C. 
S59. 7o. 5 Ess (194d 

Supervision by an architect of work 

done upon a building is not the character 

of work which falls within the intent of 

this section. Stephens v. Hicks, 156 N.C. 

B30 (7s Si gis (191ty. 
Service or Labor Must Have Bettered 

the Property.—This section is construed 
in Tedder v. Wilmington & W.R.R., 124 
N.C. 342, 32 S.E. 714 (1899), as meaning 

that the “legislature has provided a lien 

only when the service or labor is for the 
betterment of property on which it is be- 
stowed, leaving the laborer in all other 
cases to secure himself as at common law” 

—i.e., by retaining in his possession any 

property on which he makes repairs until 
paid for the same. Glazener v. Gloucester 
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Lumber Co., S.E. 696 
(1914). 
The existence of a debt arising out of 

contract, due by the owner of the prop- 
erty, is a necessary predicate to the exis- 

tence of a lien for labor and materials. 
Brown v. Ward, 221 N.C. 344, 20 S.E.2d 
324 (1942); Eason v. Dew, 244 N.C. 571, 

94 S.E.2d 603 (1956). 
A laborers’ and materialmen’s lien arises 

out of the relationship of debtor and credi- 
tor, and it is for the debt that the lien is 
created by statute. Without a contract the 
lien does not exist. Mere knowledge that 
work is being done or material furnished 
does not enable the person furnishing the 
labor or material to obtain a lien. General 
Air Conditioning Co. v. Douglass, 241 N.C. 
170, 84 S.E.2d 828 (1954). 
Meaning of Term ‘“Contracted”.—The 

lien is given for the amount due upon 
debts contracted. But in this connection 
it is permissible to give the term ‘“con- 
tracted” the larger meaning—agreed to be 
paid — thereby giving a highly remedial 
statute an operation commensurate with 
its purpose. Ball v. Paquin, 140 N.C. 83, 
52 S.E. 410 (1905). 
Work Done and Materials Furnished 

under Same Contract. — Where the work 
done on a house and furnishing the ma- 
terial were all in the same contract, which 
was entire and indivisible, the contractor 
is entitled to a lien for the whole amount. 
Isler v. Dixon, 140 N.C. 529, 53 S.E. 348 
(1906). 

III. PERSONS ENTITLED TO LIEN. 

Contractor Need Not Himself Perform 
the Labor.—The constitutional provision 
for giving to mechanics’ and _ laborers’ 
liens for their work, and the statutes en- 
acted in pursuance thereof, and also giv- 
ing liens for materials furnished, extend 
to and embrace contractors, who do not 
themselves perform the labor or furnish 
the materials used, but procure it to be 
done through the agency of others. Les- 
ter v. Houston, 101 N.C. 605, 8 S.E. 366 
(1888). 
Mechanics and Laborers.—The provi- 

sion of the Constitution requiring the 
General Assembly to provide liens for me- 
chanics and laborers, and the acts passed 
to carry it into effect, were intended to 
give protection to that class of persons 
who were totally dependent upon their 
manual toil for subsistence. The law was 
designed exclusively for mechanics and la- 
borers. Whitaker v. Smith, 81 N.C. 340 
(1879). See Lester v. Houston, 101 N.C. 
605, 8 S.E. 366 (1888), where it is held 
that the contractor or materialmen need 

167 N.C. 676, 83 
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not themselves furnish the labor or the 
materials. 

A mechanic or laborer, within the mean- 
ing of the lien laws, is one who performs 
manual labor—one regularly employed at 
some hard work, or one who does work 
that requires little skill, as distinguished 
from an artisan. Whitaker v. Smith, 81 
N.C. 340 (1879); Stephens v. Hicks, 156 
N:Cie239 7 2eS2 heb laa(1921); 
Overseer—Superintending Installation of 

Machinery. — In Whitaker v. Smith, 81 

N.C. 340 (1879), it was held that an over- 
seer is not a mechanic or laborer under 
the lien law, and is not entitled to a lien 

on the building and premises, where his 
work is done or labor performed, for the 
price or value of his services. See Tommey 
vy. Spartanburg & A.R.R., 7% Fed. 429 
(W.D.N.C. 1881). The case of Cook v. 
Ross, 117 N.C. 193, 23 S.E. 252 (1895), is 
also to the same effect. There it was held 
that one who, under a contract, assists the 
owner of a mill in purchasing machinery 
and superintends the installation of the 
same and the repairing of the mill, so as 
to put it in proper condition for the manu- 
facture of yarns, was in no view justified 
by our statute, a mechanic or laborer. 

Stephens v. Hicks, 156 N.C. 239, 72 S.E. 
313 (1911). 

Architect Not a Laborer or Mechanic.— 
An architect who furnishes plans and 
specifications for a building is not a me- 
chanic or laborer within the meaning of 
this article and he has no lien thereon for 
the same. Stephens y. Hicks, 156 N.C. 239, 
72 S.E. 313 (1911). 

IV. PROPERTY COVERED. 

Any Real Property.—The phraseology 
of this section and the purpose of it are 
comprehensive. The lien prescribed at- 
taches, in the case provided for, to any 
real property, whether it be denominated 
“a lot or farm,” or a storehouse site, a 
mill site, a water reservoir site, or the like. 

McNeal Pipe & Foundry Co. v. Howland 
& Durham Water Co., 111 N.C. 615, 16 
S987 (1892): 
Ownership of Land. — The debt con- 

tracted becomes a lien, a charge upon the 
land, and that land may, if need be, be 
sold, or in some appropriate way applied 
to the payment of the debt secured by and 
constituting the ground of the lien. It 
makes no difference as to the ownership 
of the land if the debt for such consider- 
ations was lawfully contracted, because 
the land is benefited by the labor so done 
on or about it, or by the materials fur- 
nished. The intention is that the land shall 
be charged by a lien with the costs of the 
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benefits so extended to it, whether the 
benefits arise from labor done in build- 
ing or repairing houses, in cultivating the 
land, building fences, ditching, felling trees, 
or the like, or from the erection of mills 
of any kind on it, or from supplying ma- 
chinery, fixtures or any “material fur- 
nished” for such purpose. This is a just 
and reasonable interpretation of the stat- 
ute. McNeal Pipe & Foundry Co. v. How- 
land & Durham Water Co., 111 N.C. 615, 
16 S.E. 857 (1892). 

House and Lot. — Where a house is 
built by a contractor for the owner upon 
an undivided tract of 80 acres in the coun- 
try, the mechanic’s lien attaches to the 
whole tract, especially where it appears 
that the house alone, apart from the tract 
of land, would be of comparatively little 
value. The fact that a house and im- 
provements, built by a contractor upon a 
tract of 80 acres belonging to the owner, 
are enclosed by a fence including about 
three acres is not a segregation or division 
of the house from the tract so as to con- 
fine the mechanic’s lien to the enclosure. 
In such case, though the lien is upon the 
whole tract, it should be divided, if prac- 
ticable and desired by the defendant, in 
making the sale, and the parts sold in 
such order as he may elect, so that, if 
possible, the lien may be discharged with- 
out exhausting the entire tract. Broyhill 
v. Gaither, 119 N.C. 443, 26 S.F. 31 (1896). 

Railroad Property.—The provision that 
“any kind of property, real or personal, 
not herein enumerated shall be subject to 

a lien for the payment of all debts con- 
tracted for work done on the same, or 

material furnished,” is broad enough to 
confer upon a contractor the right to file 
a lien against the property of a railroad 
company for the construction of its road- 
bed and for laying crossties and rails 
thereon. Dunavant v. Caldwell & N.R.R., 
122 N.C. 999, 29 S.E. 837 (1898). For con- 
trary intimation, see Tommey v. Spartan- 

burg & A.R.R., 7 Fed. 429 (W.D.N.C. 
1881), citing Whitaker v. Smith, 81 N.C. 
340 (1879). For remedy of laborer for rail- 
road contractor, see § 44-13. 

Lien on Personalty Is Dependent up- 
on Possession. — While this section pro- 
vides for a lien not only upon buildings 
and lots, but also upon “any kind of prop- 
erty, real or personal,’ other sections of 
the lien law provide the conditions upon 
which the lien is to come into existence 
and continue; and in case of personal 

property the lien is dependent upon pos- 
session and cannot be obtained by the 
filing of notice. Elk Creek Lumber Co. v. 
Hamby, 84 F.2d 144 (4th Cir. 1936). 
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V. PUBLIC BUILDINGS, ETC. 

Not Applicable to Public Buildings, etc. 
—The lien laws were not intended to be 
so construed as to embarrass property de- 
voted, by the very terms of the contract, 
to a public purpose, and to be used by the 
State or any public or quasi public corpo- 
ration in the exercise of its delegated sov- 
ereign powers. McNeal Pipe & Foundry 
Co. v. Howland & Durham Water Co., 111 
N-GS615 7167S: E2 857"(1892); 

The rights of laborers and materialmen 
to acquire liens against the property of the 
owner for work done upon it and for ma- 
terial furnished to the contractor in the 
erection of his building, etc., do not rest 
by common law but strictly by statute, 
and the provisions of the statute must be 
followed for its enforcement; and where 

the property is not subject to this lien, 
such as public buildings, etc., no duty or 
obligation is imposed upon the owner in 
respect to such claimants. Noland Co. v. 
Board of Trustees, 190 N.C. 250, 129 S.E. 
577 (1925). 

Same—Courthouse.—A courthouse can- 
not be made subject to any lien for labor 
or materials. Snow v. Board of Comm’rs, 
11.2) N.C.235,.17) S.i. 176, (1893). cited in 

Pratt Lumber Co. v. T. H. Gill oo 278 
Fed. 783 (E.D.N.C. 1922 

A building used for Piet school pur- 
poses is a public building upon which no 
lien can be acquired, except with legisla- 
tive sanction. Snow v. Board of Comm’rs, 
112 N.C. 335, 17 S.E. 176 (1893); Gastonia 
v. McEntee-Peterson Eng’r Co., 131 N.C. 
363, 42 S.E. 858 (1902); Morganton Hard- 
ware Co. v. Morganton Graded Schools, 

151 N.C. 507, 66 S.E. 583 (1909). 

Highways. — One contracting to con- 

struct a highway has, under this section, 
no lien on the highway; nor have the sub- 
contractors, laborers or materialmen. Pratt 
Lumber Co. v. T. H. Gill Co., 278 Fed. 783 

(E.D.N.C. 1922). 

Reason of Rule. — The reason upon 
which the courts hold that the statutory 
lien given contractors, subcontractors, ma- 
terialmen, and laborers upon buildings or 
other improvements upon real property 
for work, material, and labor does not ex- 
tend or apply to public buildings is that 
such buildings, being held for public gov- 
ernmental purposes, cannot be sold under 
execution or other final process, and this 
reason applies with peculiar force to ma- 
terials furnished or labor performed in the 
construction or repair of public highways. 

Pratt Lumber Co. v. T. H. Gill Co., 278 
Fed. 783 (E.D.N.C. 1922). 
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VI. WAIVER OF LIEN, HOME- 
STEAD, AND MISCELLANEOUS 

MATTERS. 

Waiver of LienIn an action brought 
to subject a vessel to a lien for materials 
furnished in its construction, it was found 
that, at or before the filing of the notice 
of lien, the plaintiff assented to a sale 
which was made to third parties and 
agreed to accept three notes secured by 

a second mortgage on the vessel as se- 
curity. It was held that such agreement 
was a waiver of the lien, and the lienor 
was estopped to enforce his demand 
against the purchaser. Kornegay v. Sty- 
ron, 105 N.C. 14, 11 S.E. 153 (1890). 

It is doubtful whether one furnishing 
coal to a corporation used in the manufac- 
ture of its cotton products can claim a 
lien under the provisions of this section. 
But his failure to enforce his asserted lien 
under the provisions of § 44-43, deprives 
him of whatever right thereto he may 

have had. Norfleet v. Tarboro Cotton 
Factory =2172..N.C2833, 89 S.E. 785. (2916). 

Lien Lost if Not Perfected. — A con- 
tractor’s lien on real property is inchoate 
until. perfected by compliance with legal 
requirements, and is lost if the steps re- 
quired for its perfection are not taken 
in the manner and within the time pre- 
scribed by law. Equitable Life Assur. Soc’y 
v. Basnight, 234 N.C. 347, 67 S.E.2d 390 
(1951). 
The homestead right is not affected by 

a lien for materials furnished and used in 
improvements upon land covered by home- 
stead, and a statute which gives such lien 
is unconstitutional. Cumming v. Blood- 
worth, 87 N.C. 83 (1882). See also Broy- 
hill v. Gaither, 119 N.C. 443, 26 S.E. 31 
(1896). 

Priority of Homestead over Material 
Lien.—The ‘material lien” is by virtue of 
the statute only, and does not come under 

the constitutional priority given to the 
“mechanic’s lien for work done on the 
premises” over the homestead exemp- 

tion. Cumming v. Bloodworth, 87 N.C. 83 
(1882); Broyhill v. Gaither, 119 N.C. 443, 
26 S.E. 31 (1896). 

Mechanic or Materialman Must Apply 
Payment as Intended If He Knows Source 
and Purpose.—The general rule as to ap- 
plication of payments is subject to the 
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qualification that where money is paid by 
a contractor or the seller of property to 
a mechanic or materialman out of funds 
received by the contractor or seller of 
property from an owner or purchaser 
whose property is subject to a mechanics’ 
or materialmen’s lien, or both, and the pur- 
pose of the payment to the contractor or 
seller was to discharge the indebtedness 
against a specific house, the mechanic or 
materialman must apply the payment to 
discharge the indebtedness if he had 
knowledge of the source and purpose of 
the payment. Rural Plumbing & Heating, 
Inc. v. Hope Dale Realty, Inc., 263 N.C. 
641, 140 S.E.2d 330 (1965). 

Contractor Agent of Owner—Rights of 
Materialman. — Where one has furnished 
the owner at the request of the contractor 
materials to be used in his building, and 
by the terms of the written contract the 
contractor is the agent of the owner for 
that purpose, the one so furnishing the 
material may acquire and enforce his lien 
upon the building, under the provisions of 
this section and §§ 44-38 and 44-39. North 
Carolina Lumber Co. v. Spear Motor Co., 
192° N.C. 377, 135 S.H. 115) (1926). 

Claim of Contractor to Proceeds of In- 
surance Policy.—The holder of a mechan- 
ic’s lien has no claim on the proceeds of 
insurance policies taken out by the owner 
and payable to himself or to a mortgagee. 
Healey Ice Mach. Co. v. Green, 181 Fed. 
890 (E.D.N.C. 1910). 

Fraudulent Misrepresentation That All 
Bills Paid—In a prosecution for obtaining 
a mortgage loan by misrepresenting 
that bills for all labor and materials for 
the renovation of the building on the 
premises had been paid, such misrepresen- 
tation is material in view of the statu- 
tory liens of laborers and materials fur- 
nishers, and the fact that the mortgagee 
had the property appraised and obtained 
an attorney’s certificate of title does not 
show that the mortgagee did not rely up- 
on the misrepresentation, there being no 
notice of any unpaid bills for labor and 
materials on file of public record and 
there being testimony of the president of 
the mortgagee that it relied upon the mis- 
representation. State v. Howley, 220 N.C. 
113, 16 S.E.2d 705 (1941). 

§ 44-2. On personal property repaired.—Any mechanic or artisan who 
makes, alters or repairs any article of personal property at the request of the 
owner or legal possessor of such property has a lien on such property so made, 
altered or repaired for his just and reasonable charge for his work done and 
material furnished, and may hold and retain possession of the same until such 
just and reasonable charges are paid; and if not paid for within thirty days, if it 
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does not exceed fifty dollars, or within ninety days if over fifty dollars, after the 
work was done, such mechanic or artisan may proceed to sell the property so 
made, altered or repaired at public auction, after first publishing a notice of the 
time and place of said sale once in each of two successive weeks in a newspaper 
published in the county in which the work may have been done; provided, how- 
ever, the last publication shall be within seven days prior to the date of sale, or 
if there is no such newspaper, then by posting up notice of such sale in three 
of the most public places in the county, town or city in which the work was 
done, and the proceeds of the said sale shall be applied first to the discharge of 
the said lien and the expenses and costs of keeping and selling such property, 
and the remainder, if any, shall be paid over to the owner thereof. 

Provided, that in selling any motor vehicle under the provisions of this sec- 
tion, a twenty day notice in advance of such sale shall be given the Commissioner 
of Motor Vehicles. (1869-70, c. 206, s. 3; Code, s. 1783; Rev., s. 2017; C. 5., 
s. 2435; 1945, c. 224; 1961, c. 282.) 

Cross Reference. — As to requirement 
that Commissioner of Revenue be given 
thirty days’ notice of sale of motor ve- 
hicle under mechanic’s or storage lien, see 
§ 20-77, subsec. (c). 

This section is within the police power 
of the State. Johnson v. Yates, 183 N.C. 
Bt, 110+S,H, 603. (1922). 

This section simply affirms the com- 
mon-law lien given to artisans who have 
altered or repaired articles of personal 
property and are in possession of same, 
with the superadded right of foreclosure 
by sale in order to make the lien effective. 
Johnson vy. Yates,.183 N.C. 24, 110 S.E. 
603 (1922); Barbre-Askew Fin., Inc. v. 
Thompson, 247 N.C. 143, 100 S.E.2d 381 
(1957). 

Lien Arises Not by Contract but by 
Implication of Law.—A common-law pos- 
sessory lien, to which this section relates, 

arises by implication of law, not by con- 
tract. Barbre-Askew Fin., Inc. v. Thomp- 
son, 247 N.C. 143, 100 S.E.2d 381 (1957), 

holding that even though there was an en- 
tire and indivisible contract for repairs in 
the instant case, it had no bearing on the 
loss of possessory lien arising by operation 

of law. 
To Whom Section Applies. — The re- 

quirement of this section, that the lien in 
favor of the artisan making repairs on 
personal property shall attach under the 
provisions of the statute, only where such 
repairs are made at the instance of the 
owner “or the legal possessor of the prop- 
erty,” includes within its terms all per- 
sons whose authorized possession is of 
such character as to make reasonable re- 
pairs necessary to the proper use of the 
property, and which were evidently in the 
contemplation of the parties. Johnson v. 
Yates, 183 N.C. 24, 110 S.E. 603 (1922). 
Same—Mortgagor in Possession with 

Consent of Mortgagee.—A mortgagor, in 
possession of an automobile with the con- 

sent of the mortgagee, is “the owner or 
legal possessor” thereof within the mean- 
ing of this section and has implied author- 
ity from the mortgagee to contract for re- 
pairs; when authorized by such mortgagor, 

the mechanic who makes such repairs has 
a lien on the automobile and may retain 
possession thereof until his just and rea- 
sonable charges are paid; and if he pre- 
serves his lien thereon by retaining posses- 
sion of the automobile, the mechanic’s lien 
is superior to the lien of a duly recorded 
prior mortgage on the automobile. Barbre- 
Askew Fin., Inc., v. Thompson, 247 N.C. 
143, 100 S.E.2d 381 (1957). ; 
Same—Vendee of Car with Mortgage to 

Vendor.—Where the vendor of an auto- 
mobile takes a purchase-money mortgage 
and transfers the possession to the vendee 
for an indefinite period, it is with the im- 
plied authority in the vendee that he may 
use the machine and keep it in such rea- 
sonable and just repair as the use will re- 
quire; and where, at the vendee’s instance, 
a mechanic has repaired the same, his rea- 
sonable charge for such repairs creates a 
lien on the automobile, retained in his pos- 
session, superior to that of the vendor’s 
mortgage. Johnson v. Yates, 183 N.C. 24, 
110 S.E. 630 (1922). 

Retention of Possession Essential.—The 
lien on personal property given by this 
section applies when possession is retained 
by the mechanic or artisan. If he sur- 
renders possession of the property, he 
loses his lien. McDougall v. Crapon, 95 
N.C. 292 (1886); Block v. Dowd, 120 N.C. 
402, 27 S.E. 129 (1897); Tedder v. Wil- 
mington & W.R.R., 124 N.C. 342, 32 S.E. 
714 (1899); Glazener v. Gloucester Lumber 

Co., 167 N.C. 676, 83 S.E. 696 (1914); Elk 

Creek Lumber Co. v. Hamby, 84 F.2d 144 

(4th Cir. 1936). 
And the lien is lost when possession is 

given up to the owner, as well as the 

statutory method of enforcing it, since 
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these rights are incident to and dependent 
on possession. McDougall v. Crapon, 95 
N.C. 292 (1886). 

Thus, where a wagon was repaired by 
a laborer, who surrendered it to the owner 
before payment was made, it was held 
that the laborer had no lien on the wagon 
for his work done and materials furnished 
in making the repairs. McDougall v. 
Crapon, 95 N.C. 292 (1886). 
Where a mechanic repairs certain per- 

sonal property at the request of the lessee, 
and without request or knowledge on the 
part of the owner, and the mechanic never 
has possession of the property, but posses- 
sion is returned to the owner by the les- 
see upon the termination of the lease, the 
mechanic may not hold the owner liable 
for the reasonable value of the repairs, 
this section being applicable only where 
the mechanic retains possession of the 
property. Broadfoot Iron Works v. Bugg, 

208 N.C. 284, 180 S.E. 62 (1935). 
Since the lien referred to and affirmed 

in this section is the common-law posses- 
sory lien, it is indispensable that the party 
claiming it have an independent and ex- 
clusive possession of the property. The 
moment that possession is voluntarily sur- 
rendered, the lien is gone. Nothing else 
appearing, even as between the mechanic 
and the owner of the chattel, the lien is 
lost if and when the mechanic voluntarily 
and unconditionally surrenders possession 
to the owner. Barbre-Askew Fin., Inc. v. 
Thompson, 247 N.C. 143, 100 S.E.2d 381 
(1957). 

Where possession of an automobile was 
relinquished by a mechanic under an 
agreement that the owner would return it 
for completion of repairs, the common- 
law possessory lien of the mechanic set 
out in this section was lost and could not 
be revived upon reacquisition by the me- 
chanic. Barbre-Askew Fin., Inc. v. Thomp- 
son, 247 N.C. 143, 100 S.E.2d 381 (1957). 

Compliance with § 44-38 et seq. Not 
Required. — Where an asserted lien is 
created and exists solely by statute, it 
must be perfected ordinarily in the man- 
ner prescribed by § 44-38 et seq. But this 
section “is a_ self-executing enactment’; 

hence, compliance with § 44-38 et seq. is 
not required to perfect the lien referred 
to therein. Barbre-Askew Fin., Inc. v. 
Thompson, 247 N.C. 143, 100 S.E.2d 381 
(1957). 
A laborer who engages in the manu- 

facture of lumber has a lien thereon un- 
der this section for his just and reason- 
able charges so long as he retains pos- 
session of the lumber. Elk Creek Lumber 
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Co. v. Hamby, 
1936). 
Where the purchaser of an automobile 

gives the seller a title-retaining contract 
to secure the balance of the purchase 
price, and thereafter gives a second lien 

on the car to another, and later the second 
lienor takes possession from the purchaser 
without legal process and has the car re- 
paired, the second lienor is not the owner 
or legal possessor of the car within the 
intent and meaning of this section, and 
the one making the repairs obtains no lien 
therefor under the statute and is not en- 
titled to possession as against the first 
lienor. Willis v. Taylor, 201 N.C. 467, 160 

Sb 2457 41931). 

Possession of Automobile Obtained 
from Mechanic by Fraudulent Representa- 
tions. — Under the common law and the 
provisions of this section, one who re- 
pairs personal property loses his lien there- 
on by voluntarily surrendering possession 
to the owner, but where an automobile 
has been repaired and the artisan or me- 
chanic is induced to part with possession 
upon false and fraudulent representations 
made by the owner that his check for the 
payment of the repairs was good and that 
he had sufficient funds in the bank for its 
payment, and the mechanic relies there- 
on and surrenders possession of the car, 

he does not do so voluntarily and uncon- 
ditionally within the intent and meaning 
of the statute, and the mechanic does not 
lose his lien for the value of the repairs 
done by him. Reich v. Triplett, 199 N.C. 
678, 155 S.E. 573 (1930). 

Filing Notice Not Required.—This sec- 
tion is a self-executing enactment, confer- 
ring upon the mechanic or artisan the 
means of making his debt out of the prop- 
erty by his own act, in selling after thirty 
days’ retention without the intervention 
of judicial proceeding, either in the su- 
perior court or that of a justice of the 
peace; and § 44-39, which, for the preser- 
vation of the lien, requires notice of it 
to be filed within six months after com- 
pleting the labor, cannot have been in- 
tended for a case in which as under this 
section a resort to any court is unneces- 

sary, and a complete and efficient measure 

of relief is committed to, and may be ob- 
tained by, the party’s own act. McDou- 

gall v. Crapon, 95 N.C. 292 (1886). 

The enactments as to filing notice must 
have been intended for cases where pos- 
session is not in the mechanic or artisan, 
and where an action is necessary for his 
relief. McDougall v. Crapon, 95 N.C. 292 
(1886). 

84 F.2d 144 (4th Cir. 
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Lien on Timber Manufactured into 
Lumber, etc. — Under this section, one 
who cuts timber and manufactures it in- 
to lumber for a corporation before a re- 
ceiver is appointed therefor has the right 
to retain the possession of such lumber 
until his lien is discharged by payment. 
Huntsman Bros. & Co. v. Linville River 
Lumber Co., 122 N.C. 583, 29 S.E.. 838 
(1898). See § 44-3. 

One who enters into a contract to cut, 

haul and raft logs after the standing tim- 
ber upon lands has been felled for the 
purpose, has, while the logs are in his 
possession, a lien thereon for the services 
thus performed, under the provisions of 
this section, the timber after its severance 
from the land being regarded as person- 
alty. Thomas v. Merrill, 169 N.C. 623, 86 

S.E. 593 (1915). See § 44-3. 
Sale Restrained Where Mechanic’s 

Claim Controverted—Where one, who has 
the right under this section to retain pos- 
session of and to sell personal property for 
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the purpose of defraying his charges, is 
made a party to an action in the nature 
of a creditor’s bill against the owner in 
which the nature and amount of claim- 
ant’s debt are in dispute, he will be re- 
strained from making a sale of the prop- 
erty until such contentions are settled. 
Huntsman Bros. & Co. v. Linville River 
Lumber .Co., 122)N.C, .583,.29 S.E.. 838 
(1898). 

Priority of Lien—The lien created by 
this section is superior to a vendor’s lien, 
or to a mortgage lien. Johnson vy. Yates, 
183 N.C. 24, 110 S.E. 603 (1922). 
A mechanic’s lien is given preference 

under this section to a mortgage lien 
though the latter be prior in point of time. 
Johnson v. Yates, 183 N.C. 24, 110 S.E. 603 
(1922). See 1 N.C.L. Rev. 127. 

Cited in Goodrich Silvertown Stores v. 
Caesar, 214 N.C. 85, 197 S.E. 698 (1938); 
Dillingham v. Blue Ridge Motors, 234 N.C. 
171, 66 S.E.2d 641 (1951); Rick v. Murphy, 
251 N.C. 162, 110 S.E.2d 815 (1959). 

§ 44-3. Laborer’s lien on lumber and its products.—Every person do- 
ing the work of logging or of cutting or sawing logs into lumber, or of getting 
out wood pulp, acid wood or tan bark, has a lien upon the said logs or lumber 
for the amount of wages due him, and the said lien shall have priority over all 
other claims or liens upon said lumber, except as against a purchaser for full 
value and without notice thereof: Provided, any such laborer whose wages for 
thirty or less number of days performed are due and unpaid shall file notice of 
such claim before the nearest justice of the peace in the county in which said work 
has been done, stating the number of days of labor performed, the price per day, 
and the place where the lumber is situate, and the person for whom said labor was 
performed, which said statement shall be signed by the said laborer or his attor- 
ney and the said laborer shall also give to the owner thereof, within five days after 
the lien has been filed with the justice of the peace, as aforesaid, a copy of said 
notice as filed with the said justice of the peace. If the owner cannot be located, 
then notice shall be given by attaching said notice on the logs or lumber, wood 
pulp, acid wood or tan bark upon which the labor sued for was performed, and 
any person buying said lumber or logs, wood pulp, acid wood or tan bark after 
such notice has been filed with the nearest justice of the peace, shall be deemed to 
have bought the same with notice thereof, but no action shall be maintained 
against the owner of said logs or lumber, wood pulp, acid wood or tan bark or the 
purchaser thereof under the provisions of this section unless same is commenced 
within thirty days after notice is filed with the justice of the peace by such la- 
borer, as above provided. (1913, c. 150, s. 6; C. S., s. 2436; 1929, c. 69.) 

Local Modification. — Avery, Mitchell, 
Yancey: 1941, c. 129. 

Editor's Note. — The 1929 amendment 
made this section applicable to logging. 
Prior to the amendment, persons who cut 
and logged timber to a mill under a con- 
tract to do so at a fixed price were not 
entitled to a lien for such services. Graves 
v. Dockery, 200 N.C. 317, 156 S.E. 506 
(1931). 

Reason for Enactment of Section. — It 
was because a lien could not be obtained 

for labor performed in the manufacture of 
lumber unless the party claiming it re- 
tained possession, that the legislature en- 
acted this section. Elk Creek Lumber Co. 
v. Hamby, 84 F.2d 144 (4th Cir. 1936). 
Work Done Directly by Claimant and in 

Betterment of Property——Under this sec- 
tion the work must have been done di- 
rectly by the claimant in betterment of 
the property upon which the lien is al- 
leged to rest, thus one who aided in mak- 

ing the lumber by taking the boards from 
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the saw as they were cut is entitled to a 

lien, but one who is employed in the black- 

smith shop as repairer of cars used as part 

of the plant, and one who worked on the 

car track and repaired the bridges, are not 

so entitled. Thomas v. Merrill, 169 NEC! 

623, 86 S.E. 593 (1915). 

Compliance with Statutory Require- 

ments Necessary.—In an action to estab- 

lish a laborer’s lien upon manufactured 

lumber, under the provisions of this sec- 

tion, the plaintiff must show compliance 

with the various statutory requisites; and 

a charge as to notice that the jury should 

return a verdict for the plaintiff should 

they find that he attached “the notice to 

the lumber” on the defendant’s yard is 

deficient and erroneous in leaving out the 

question as to whether the defendant had 

been served with a copy of the claim with- 

in five days after filing the lien with the 

justice of the peace, or that he could not 

be found. Bryson v. Gennett Lumber Co., 

171 N.C. 700, 89 S.E. 26 (1916). 

This section gives to laborers engaged 

in logging, sawing, etc., a lien on the 

lumber of their manufacture, which is 

superior to all other claims thereon, ex- 

cept that of a purchaser for value without 

notice. It gives this preferred lien, how- 

ever, only on condition that the provisions 

of this section be strictly complied with. 

A laborer, even though he does not retain 

possession, is entitled to the lien for wages 

if he gives the notice required by this 

section. Elk Creek Lumber Co. v. Hamby, 

g4 F.2d 144 (4th Cir. 1936). 
Right of Employee of Contractor against 

the Owner. — Where a laborer in the 
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laborer to assist him in his work, and the 

latter seeks to enforce the lien given by 
this section, for the value of the work he 
has done, it must be made to appear that 
the owner owed his own contractor, for 

the lien claimed can only be enforced to 

that extent, the object of the statute being 

to protect the laborer against any transfer 

of the lumber by the owner, who while in- 

debted to his contractor, and insolvent, 
might otherwise pass the title to a bona 

fide purchaser for value, without notice of 

the lien. Bryson v. Gennett Lumber Co., 

171 N.C. 700, 89 S.E. 26 (1916). 
Repairing Railroad Track or Equipment. 

—Under contract, one of the defendants 

agreed to operate a large lumber plant, 

including railroad equipment for handling 

the logs owned by the other defendant, 

and assumed the payment of all employees, 

several of whom filed liens against logs 

and lumber sawed, in a justice’s court, 

for the nonpayment of wages. It was held 

that work done in repairing the track, 

equipment, etc., was not in contemplation 

of this section, so as to give those per- 

forming these services a lien on the logs 

and lumber used or manufactured by the 

plant; nor was a lien upon the plant held, 

for the material had not been used in its 

construction as betterments. Glazener v. 

Gloucester Lumber Co., 167 N.C. 676, 83 

S.E. 696 (1914). 
Priority of Lien.—The lien given to the 

person “doing the work of cutting or saw- 

ing logs into lumber,” etc., by this section 

is superior to the lien given to the con- 

tractor therefor, or any other person. Gla- 

zener v. Gloucester Lumber Co., 167 N.C. 

manufacture of lumber employs another676, 83 S.E. 696 (1914). 

8 44-4. Lien for processing certain goods.—All persons, firms, partner- 

ships and corporations engaged in the business of finishing, bleaching, mercerizing, 

manufacturing, dyeing, weighing and printing or otherwise processing cotton, wool, 

silk, artificial silk or goods of which co tton, wool, silk, or artificial silk forms a 

component part, shall be entitled to a lien upon the property and goods of others, 

which may come into their possession f 

in any of said processing and said lien sh 
or work, labor, and materials furnished 

all extend to any unpaid balance on ac- 

count for work, labor and materials furnished in the course of any of said pro- 

cessing in respect to any of said goods of the same owner whereof the lienor’s 

possession is terminated. The word “owner,” as used in this and the following 

sections shall include a factor, consignee, or other agent entrusted with the pos- 

session of the goods held under said lien or with the bill of lading consigning 

the same to him with authority to sell the same or to deliver them to the lienor 

for the purpose of being processed. (1931, c. 48, s. Ly 

§ 44-5. Sale of goods at public auction.—If any part of the amount for 

which goods are held under said lien remains unpaid for a period of sixty days 

after the earliest item of said amount became due and payable the lienor may sell 

such goods at public auction first publishing a notice of the time and place of said 

sale once in each of two successive weeks in a newspaper published in the town, 
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if any, otherwise in the county, in which the said goods are situated, or if no 
newspaper is published in said county then in a newspaper published in an ad- 
joining county and having general circulation in the county where the sale is to 
take place, and at the courthouse door, the last publication not to be less than 
five days prior to the sale, and also giving five days’ notice of said sale by post- 
ing in five or more public places in said county, one whereof shall be in the 
town or city ward in which said goods are situated, and, if the residence or past 
address of owner of said goods is known or can be established, sending by reg- 
istered mail a copy of said notice to said owner at said address at least five days 
before the date of sale: Provided, that if said goods are readily divisible no more 
thereof shall be so sold than is necessary to discharge the underlying indebtedness 
and to cover the expenses of the sale. The proceeds of sale shall be applied to 
payment of said indebtedness and said expenses, and the balance, if any, shall 
be paid to the owner or person entitled thereto. The remedy herein provided to 
enforce said lien shall be in addition to any other provided by law. (1931, c. 48, 
s. 2; 1943, c. 543.) 

ARTICLE LAY 

Wage Liens. 

§ 44-5.1. Wages for two months’ lien on assets.—In case of the insol- 
vency of a corporation, partnership or individual, all persons doing labor or ser- 
vice of whatever character in its regular employment have a lien upon the assets 
thereof for the amount of wages due to them for all labor, work, and services 
rendered within two months next preceding the date when proceedings in in- 
solvency were actually instituted and begun against the corporation, partnership 
or individual, which lien is prior to all other liens that can be acquired against 
such assets: Provided, that the lien created by this section shall not apply to mul- 
tiple unit dwellings, apartment houses, or other buildings for family occupancy 
except as to labor performed on the premises upon which the lien is claimed. 
This section shall not apply to any single unit family dwelling. (1901, c. 2, s. 87; 
Beye ei cU0 Cae si 11974 51937, 6.223% 1943x D0 lism O5 Sy.ew S45 vs74) 

Editor’s Note. — The 1937 amendment in the 
inserted the words “partnership or indi- of certain corpora- 

or service of whatever character 
regular employment 

vidual” twice in this section. Before this tions. Phoenix Iron Co. v. Roanoke 
amendment it had been held that the sec- Bridge Co., 169 N.C. 512, 86 S.B. 184 
tion did not apply to the employee of an (1915). 
insolvent individual but only to the em- Contractor Not Included. — A contrac- 
ployee of an insolvent corporation. See 
In re Reade, 206 N.C. 331, 173 S.E. 342 
(1934). 
The 1955 amendment transferred this 

section from § 55-136. The cases cited in 
the note to this section were decided prior 
to the transfer of the section. 

Section Gives Ancillary Remedy.—This 
section, giving to laborers of insolvent 
corporations a specific lien upon the as- 
sets of the company for two months’ 
wages at least, was not intended to mili- 
tate against rights that they might other- 
wise have under the existing law for debts 
due them, but gives them a special lien 
for certain wages. Union Trust Co. v. 
Southern Sawmills & Lumber Co., 166 
Fed. 193 (4th Cir. 1908). 
What Creditors Favored. — The cred- 

itors favored by this section are laborers 
and workmen and all persons doing labor 

tor, furnishing his own teams, labor, etc., 

in hauling materials for the building of a 
bridge by a corporation, within the two 
months next preceding the date of the in- 
stitution of proceedings in insolvency, is 
not engaged in doing labor or performing 
“service of whatever character” within the 
meaning of this section. Phoenix Iron 
Co. v. Roanoke Bridge Co., 169 N.C. 512, 
86 S.E. 184 (1915). 
Agent Having Authority to Deduct Sal- 

ary from Collections.—Under this section 
an agent with authority to make collec- 
tions and to deduct his salary and ex- 
penses from the sums collected, has no 
lien for claims for salary earned and ex- 
penses incurred before his appointment to 
the position and more than two months 
before the appointment of a receiver. Cum- 
mer Lumber Co. v. Seminole Phosphate 
Co., 189 N.C. 206, 126 S.E. 511 (1925). 
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Claim Based on Contract for Single 

Piece of Work—The claim of an inde- 

pendent company which repaired ma- 

chinery belonging to the insolvent partner- 

ship on a single occasion at a contract 

price fixed by mutual agreement could not 

constitute a preferred claim under this sec- 

tion, since the claim was for the unpaid 

contract price—not wages. Moreover, the 

claim was based on a single piece of work, 

the company was not hired to do perma- 

nent or steady work in the usual course of 

the occupation of another, and, this being 

true, it did not render the service in the 

regular employment of another. National 

Sur. Corp. v. Sharpe, 236 N.C. 35, 72 S.E.2d 

109 (1952). 
Severance Pay Not Wages Earned. — 

Employees under a contract providing for 

severance pay are not entitled to a lien for 

such pay against the receiver, since sever- 

ance pay is not wages earned. In re Port 
Publishing Co., 231 N.C. 395, 57 S.E.2d 366, 
14, Avl,.R.2d) 842 (1950): 

Prior Lien Holders Protected. — Prop- 

erty acquired by a private corporation 

subject to a valid and registered mortgage 

does not become an asset of the corpora- 
tion except as subject to the prior lien; 
and the lien given to laborers on the as- 
sets of an insolvent corporation for work 

done under the conditions stated in this 

section cannot affect the vested rights ob- 
tained by the prior lien holders. Roberts 
v. Bowen Mfg. Co., 169 N.C. 27, 85 S.E. 

45 (1915). 

But Not One Taking Mortgage on Cor- 

porate Property.—One who takes a mort- 

gage upon corporation property for money 
loaned to operate it or to secure other 

debts does so with the knowledge that the 
lien of his mortgage is subject to be dis- 
placed in favor of laborers’ liens in case 
of insolvency. Humphrey Bros. v. Buell- 
Crocker Lumber Co., 174 N.C. 514, 91 
Sorel Tye 

Lien against Receiver—Employees un- 
der a contract providing for paid vacations 
have a lien against the receiver of the em- 
ployer for 1/6 of their vacation pay, since 
this amount was earned during the two 
months next preceding the institution of 
insolvency proceedings. In re Port Pub- 
lishing Co., 231 N.C. 395, 57 S.E.2d 366, 

14 A.L,.R.2d 842 (1950). 
Service after Receivership.—Claims of 

laborers for wages due them for work done 
for the receiver of an insolvent partnership 
during the receivership cannot qualify for 
a preferred status under this section. Na- 
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tional Sur. Corp. v. Sharpe, 236 N.C. 35, 
72 S.E.2d 109 (1952). 

This section does not apply to any 
wages except those due ‘for labor, work, 
and services rendered within,” i.e., inside 
the limits of, “two months next preceding 
the date when proceedings in insolvency 
were actually instituted and begun.” Na- 
tional Sur. Corp. v. Sharpe, 236 N.C. 35, 
57, 72 S.E.2d 109 (1952), wherein the 
court said: “We cannot accept as valid 
the suggestion contained in Walker v. 

Linden Lumber Co., 170 N.C. 460, 87 S.E. 
331 (1915), that the word ‘within’ means 
‘subsequent,’ and that the statute, there- 
fore, gives laborers ‘a first lien’ for all 
their wages accruing ‘after 60 days prior 
to the insolvency,’ notwithstanding the 
supervening receivership.” 

The lien of the employees arises upon 
the sequestration of the property of the 
insolvent for the purpose of liquidation, or 
rather the institution of a proceeding for 
that purpose. The lien does not exist so 
long as the property remains in the hands 
of the insolvent. It arises when the prop- 
erty is taken in custodia legis for the pur- 
pose of distribution among the creditors. 
Leggett v. Southeastern People’s College, 
234 N.C. 595, 68 S.E.2d 263 (1951), com- 
mented on in 30 N.C.L. Rev. 442 (1952). 

Priority of Claims of Federal Govern- 
ment.—While this section creates what is 
denominated a lien, it, in practical effect, 
grants to the employees of the insolvent 
a right of payment of the designated wages 
prior to the payment of any other claim, 
secured or unsecured. This preference is 
subordinate to the right of the United 
States under the provisions of 31 U.S.C.A. 
§ 191, giving priority to debts due the 
United States. Leggett v. Southeastern 
People’s College, 234 N.C. 595, 68 S.E.2d 
263 (1951), commented on in 30 N.C.L. 

Rev. 442 (1952). 

The lien of the employees under this 
section is not specific or preferred in the 
sense necessary to give it precedence over 
the claim of the federal government for 
taxes under the provisions of 26 U.S.C.A. 
§ 3672. Leggett v. Southeastern People’s 
College, 234 N.C. 595, 68 S.F,.2d°) 263 

(1951), commented on in 30 N.C.L. Rev. 

442 (1952). 
Notice Need Not Be Filed.—Under this 

section the laborer is not required to file 

a notice of his claim. Walker v. Linden 

Lumber Co., 170 N.C. 460, 87 S.E. 331 

(1915). 
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ARTICLE 2. 

Subcontractors’, etc., Liens and Rights against Owners. 

§ 44-6. Lien given subcontractors, etc., on real estate.—All subcon- 
tractors and laborers who are employed to furnish or who do furnish labor or 
material for the building, repairing or altering any house or other improvement 
on real estate, have a lien on said house and real estate for the amount of such 
labor done or material furnished, which lien shall be preferred to the mechanic’s 
lien now provided by law, when notice thereof shall be given as hereinafter pro- 
vided, which may be enforced as other liens in this chapter, except where it is 
otherwise provided; but the sum total of all the liens due subcontractors and ma- 
terialmen shall not exceed the amount due the original contractor at the time of 
notice given. (1880, c. 44, ss. 1, 3; Code, ss. 1801, 1803; Rev., s. 2019; C. S., 
s. 2437.) 

Editor’s Note—For note on subcon- 
tractors’ Jiens, see 30° N:C.L. Rev. ‘83 
(1951). 

In General.—Soon after the enactment 
of § 44-1 et seq., it was held in Wilkie vy. 
Bray, 71 N.C. 205 (1874), that no right 
to a lien was conferred by the statute un- 
less there was a contract, express or im- 
plied, with the owner, creating the re- 
lation of creditor and debtor, and as a re- 
sult, subcontractors were excluded from its 
benefits, because they had no express con- 
tract with the owner, and none could be 

implied from the use of the materials as 
they were furnished to the contractor, and 

under the express contract between him 

and the owner. This led to the enactment 
of this and the following sections relative 
to the subcontractor’s lien. Morganton 
Mfg. & Trading Co. v. Andrews, 165 N.C. 
285, 81 S.E. 418 (1914). 

The injustice of permitting the labor and 
material of one man to be used to enhance 
the value of the property of another with- 
out compensation, and also that the owner 
ought not to be required to pay the con- 
tractor and then have to pay for labor 
and material when he had not agreed to 
do so, led to the enactment of this and the 
following sections in an effort to adjust 
the rights of the parties along lines that 
would be just to both. Charlotte Pipe & 
Foundry Co. v. Southern Aluminum Co., 
172 N.C. 704, 90 S.E. 923 (1916). 

Definition of Subcontractor.—A subcon- 
tractor is one who has entered into a con- 
tract for the performance of an act with 
the person who has already contracted for 
its performance. Lester v. Houston, 101 
N.C. 605, 8 S.E. 366 (1888). 

Persons employed by an agent of the 
principal contractor to perform certain 
work on the premises may not under this 
section recover of the owner for the value 
of such labor merely upon a showing that 
they performed the work and that the 

owner received the benefit thereof. Price 

2A N.C.—19 

v. Asheville Gas Co., 207 N.C. 796, 178 
S.E. 567 (1935). 
The lien given by this section was not 

intended to supersede the lien of the con- 
tractor, for it in direct terms gives the lien 
in favor of subcontractors, laborers, and 
materialmen a preference over “the me- 
chanic’s lien now provided by law,” and 
provides that when notice is given, the ag- 
gregate of such liens shall not exceed the 
amount then due the original contractor. 
The legislation is intended to extend the 
remedy to those who work or furnish 
materials from which the owner derives 
a benefit in the improvement of his prop- 
erty, even where there are no contract re- 
lations between them and the owner, and 
enables them to secure the payment of 
what is due them, indebtedness due from 
the debtor to the contractor. Morganton 
Mfg. & Trading Co. v. Andrews, 165 N.C. 
285, 81 S.E. 418 (1914), citing Lester v. 
Houston, 101 N.C. 605, 8 S.E. 366 (1888). 
The Contractor’s Lien though Subordi- 

nated Is Not Lost.—It is quite manifest 
that our statute gives to the contractor, 
under whom his employees and agents 
work, the lien provided in § 44-1 and 
though subordinated to the lien of the 
latter under this section, and only dis- 
placed when its enforcement would be 
prejudicial to them, when these are paid 
the contractor’s lien becomes absolute and 
unconditional. Lester v. Houston, 101 N.C. 
605, 8 S.E. 366 (1888). 
No privity of contract between the 

owner and the subcontractor is established 
by this section, so as to enable the former 
to sue the latter for a debt; but it merely 

confers upon the materialman a lien upon 
the property, if the property is subject to 
lien, but not if he fails to acquire a lien 

by the laches of himself or of the con- 
tractor, whose negligence will be imputed 
to him when he fails to protect his own 
interests in the way prescribed by the 
statute. Morganton Hardware Co. v. Mor- 
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ganton Graded Schools, 151 N.C. 507, 66 
S.E. 583 (1909). 

Statute Furnishes Double Security.— 
The statute (this section and § 44-11) fur- 
nishes a double security to those furnish- 
ing material, etc., to the contractor, and 
who give the statutory notice to the owner 
in giving them a lien upon the property 
if enforced by suit within six months, and, 
also, an interest in the trust funds in the 
hands of the owner and due to the con- 
tractor, which funds are to be distributed 
pro rata among the claimants thereto en- 
titled, the latter security not being in 
strictness a lien, but a right to have an ac- 
counting in an ordinary civil action and 
judgment for the amount due by the 
owner to the contractor. Charlotte Pipe 
& Foundry Co. v. Southern Aluminum 
Co., 172 N.C. 704, 90 S.E. 923 (1916). 

Subcontractor Substituted to the Rights 
of Contractor—Where the lien arises un- 
der the provisions of this section, it does 
so by substituting the claimant to the 
rights of the contractor, enforceable 
against any and all sums which may be due 
from the owner at the time of notice given 
or which are subsequently earned under 
the terms and stipulations of the contract. 
In well-considered cases it is said to 
amount to an assignment pro tanto of the 
amount due or to become due from the 
owner to the principal contractor, and this 
regardless of the state of the account be- 
tween the principal contractor and the sub- 
contractor, who may be the debtor of the 
claimant. Atlas Powder Co. v. Denton, 
176 N.C. 426, 97 S.E. 372 (1918). 

Where the lien arises under the provi- 
sions of this section it does so by substi- 
tuting the claimant to the rights of the 
contractor limited as therein stated. Wid- 
enhouse v. Russ, 234 N.C. 382, 67 S.E.2d 
287 (1951); Michael Flynn Mfg. Co. v. 
Joa eCoe, Constr=Co., 259 vN. Go 6490/1131 
S.E.2d 487 (1963). 

Defenses of Owner.—While there is no 
privity of contract between the subcon- 
tractor and the owner, the rights of a sub- 
contractor to a lien arises under this sec- 
tion substituting it to the rights of the 
contractor as against the owner, and there- 
fore in a subcontractor’s suit to enforce 
its lien the owner may set up as defenses 

the failure of the principal contractor to 
construct the building in accordance with 
the contract and the failure of the sub- 
contractor to perform its contract with 
the principal contractor, and may contest 
the balance, if any, due the subcontractor 
on its contract with the principal con- 
tractor. Michael Flynn Mfg. Co. v. J. L. 
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Coe Constr. Co., 259 N.C. 649, 131 S.E.2d 
487 (1963). 

Lien Enforceable though Principal Con- 
tractor’s Contract Not Completed.—A 
subcontractor may enforce his lien for la- 
bor or materials against the owner of the 
property though the contract with the 
principal contractor has not been com- 
pleted, or even if it has been abandoned. 
Lookout Lumber Co. v. Mansion Hotel & 
B. Ry., 109 N.C. 658, 14 S.E. 35 (1891). 

Lien Enforceable Regardless of State of 
Accounts between Contractor and Subcon- 
tractor— Where the furnisher of material 
to a subcontractor has notified the owner 
and perfected his lien as required by this 
section, and it appears by admission in 
the pleadings in an action to enforce the 
lien that the owner of the building is still 
indebted to the principal contractor in a 
sufficient sum, this sum is applicable to 
the plaintiff's demand regardless of the 
state of accounts between the contractor 
and the subcontractor. Borden Brick & 
Tile Co. v.. Pulley, 168 N.C. 371, 84 S.E. 
513 (1915); Powell vy. King Lumber Co., 
168 N.C. 632, 84 S.E. 1032 (1915). 
Time and How Subcontractor’s Right 

Determined.—The right of one, who fur- 
nishes materials to a subcontractor, to a 

lien upon the building does not depend 
upon the state of the account between the 
contractor and the subcontractor, but upon 
the amount due the contractor by the 
owner at the time of the proper filing of 
the notice in the manner and form re- 
quired. Atlas Powder Co. v. Denton, 176 
N.C. 426, 97 S.E. 372 (1918). 

Amount Due from Owner a Trust Fund 
for Subcontractor—The amount due the 
contractor and subject to the claims of 
materialmen who have filed their statutory 
notice is not a debt due by the owner to 
the materialmen in the ordinary sense, but 
a fund held in trust for them strictly aris- 
ing from the operation of the statute, in 
conformity with its terms; and the statute 
imposes no duty upon the owner when the 

materialmen have not filed the required 
notice or acquired their lien accordingly. 
Charlotte Pipe & Foundry Co. v. Southern 
Aluminum Co., 172 N.C. 704, 90 S.E. 923 
(1916). 

Priority over Subsequent Liens.—The 
lien of the subcontractor, when duly filed, 
has precedence over all other liens at- 
taching to the property subsequent to the 
time the work was commenced or the 
material furnished. Lookout Lumber Co. 
v. Mansion Hotel & B. Ry., 109 N.C. 658, 
14 S.E. 35 (1891). 

As to priority of subcontractor’s lien 
over railroad mortgages registered after 

514 




