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Preface 

Replacement Volume 2D, published in 1972, accumulated a supplement 
equalling more than one half the bound volume in size. This 1979 replacement 
volume is issued to incorporate the new material in the bound volume and to 
eliminate what is obsolete. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, such opinions which construe a specific statute will be 
cited as an annotation to that statute. For a copy of an opinion or of its headnotes 
write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

The recompiled volume has been prepared and published under the supervision 
of the Department of Justice of the State of North Carolina. The members of the 
North Carolina Bar are requested to communicate any defects they may find in 
the General Statutes, and any suggestions they may have for improving them, to 
the Department. 

Rurus L. EDMISTEN 
Attorney General 

October 15, 1979 
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97-100. Rates for insurance; carrier to make 
reports for determination of  sol- 
vency; tax upon premium; returned 

or canceled premiums; reports of 
: : liquidated. 
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ARTICLE 1. 

Workers’ Compensation Act. 

§ 97-1. Short title. — This Article shall be known and cited as The North 
Carolina Workers’ Compensation Act. (1929, c. 120, s. 1; 1979, ¢. 714, s. 1.) 

Editor’s Note. — The 1979 amendment, For case law_ survey. on_ workers’ 
effective July 1, 1979, substituted ‘“Workers’”’ compensation, see 41 N.C.L. Rev. 409 (1963); 44 
for “Workmen’s.” N.C.L. Rev. 1069 (1966); 45 N.C.L. Rev. 983 
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(1967). For a survey of 1977 workers’ 
compensation law, see 56 N.C.L. Rev. 1166 
(1978), 

In General. — It was the purpose of the 
General Assembly in providing for com- 
pensation for an employee, that the North 
Carolina Industrial Commission, created by the 
Workers’ Compensation Act for that purpose, 
shall administer its provisions to the end that 
both employee and employer shall receive the 
benefits and enjoy the protection of the act. The 
act contemplates mutual concessions by 
employee and employer; for that reason, its 
validity has been upheld, and its policy approved. 
Winslow v. Carolina Conference Ass’n, 211 N.C. 
571, 191 S.E. 403 (1937). See Lee v. American 
Enka Corp., 212 N.C. 455, 193 S.E. 809 (1937); 
National Labor Relations Bd. v. Moss Planing 
Mill Co., 224 F.2d 702 (4th Cir. 1955). 

Purpose of Act. — The primary purpose of 
legislation of this kind is to compel industry to 
take care of its own wreckage. Barber v. Minges, 
223 N.C. 218, 25 S.E.2d 887 (1948). 

The purpose of the act is to provide 
compensation benefits for industrial injuries. 
Lewis v. W.B. Lea Tobacco Co., 260 N.C. 410, 132 
S.E.2d 877 (1968). 

The purpose of the Workers’ Compensation 
Act is not only to provide a swift and certain 
remedy to an injured worker, but also to insure 
a limited and determinate liability for employers. 
Barnhardt v. Yellow Cab Co., 266 N.C. 419, 146 
S.E.2d 479 (1966). 

The underlying purpose of the Workers’ 
Compensation Act is to provide compensation 
for workers who suffer disability by accident 
arising out of and in the course of their 
employment. Henry v. A.C. Lawrence Leather 
Co., 234 N.C. 126, 66 S.E.2d 693 (1951). 

One of the primary objects and purposes of 
compensation laws is to grant certain and 
speedy relief to injured employees, or, in case of 
death, to their dependents. Cabe _ v. 
Parker-Graham-Sexton, Inc., 202 N.C. 176, 162 
S.E. 223 (1932). 

This act is designed to provide for the clear 
and certain resolution of claims of employees 
against their employers when an employee is 
injured in the course of employment. The act 
serves to provide ready compensation for 
injured employees and to limit the possible 
liability faced by employers. Smith v. Liberty 
Mut. Ins. Co., 409 F. Supp. 1211 (M.D.N.C. 1976). 

The general purpose of the Workers’ 
Compensation Act, in respect to compensation 
for disability, is to substitute, for common-law or 
statutory rights of action and grounds of 
liability, a system of money payments by way of 
financial relief for loss of capacity to earn 
wages. There is no compensation provided for 
physical pain or discomfort. Branham v. Denny 
Roll & Panel Co., 223 N.C. 233, 25 S.E.2d 865 
(1948). 
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One of the purposes of the Workers’ 
Compensation Act is to relieve against hardship 
rather than to afford full compensation for 
injury. The fixing of maximum and minimum 
awards in industry is a compromise. Kellams v. 
Carolina Metal Prods., Inc., 248 N.C. 199, 102 
S.E.2d 841 (1958). 

It is not the purpose of the Workers’ 
Compensation Act to exculpate or absolve 
employers from the consequences of their 
negligent conduct. Tscheiller v. National 
Weaving Co., 214 N.C. 449, 199 S.E. 623 (1938). 

Constitutionality. — |The Workers’ 
Compensation Act of North Carolina has been 
held to be constitutional by the Supreme Court 
of that State, and the Supreme Court of the 
United States has upheld the constitutionality of 
similar compensation acts. Jenkins v. American 
Enka Corp., 95 F.2d 755 (4th Cir. 1938). 

The contention that the Workers’ 
Compensation Act is unconstitutional on the 
ground that it destroys the right of trial by jury 
is untenable. McCune v. Rhodes-Rhyne Mfg. Co., 
217 N.C. 351, 8 S.E.2d 219 (1940). See Hagler v. 
Mecklenburg Hwy. Comm’n, 200 N.C. 738, 158 
S.E. 383 (1931); Huffman v. Douglass Aircraft 
Co., 260 N.C. 308, 182 S.E.2d 614 (1963), cert. 
denied, 379 U.S. 850, 85 S. Ct. 98, 18 L.Ed.2d 53 
(1964). 

The act is not unconstitutional in denying 
punitive damages for willful injuries to an 
employee. McCune v. Rhodes-Rhyne Mfg. Co., 
217 N.C. 351, 8 S.E.2d 219 (1940). 

Mother of deceased employee contended that 
she was entitled under the statute of distribution 
to any sum receivable for death of deceased and 
that the Workers’ Compensation Act, which 
deprived her of that right, was unconstitutional. 
It was held that compensation legislation is a 
valid exercise of police power. Heavner v. Town 
of Lincolnton, 202 N.C. 400, 162 S.E. 909, appeal 
dismissed, 287 U.S. 672, 58 S. Ct. 4, 77 L. Ed. 579 
(1932). 

The philosophy which supports’ the 
Workers’ Compensation Act is that the wear 
and tear of human beings in modern industry 
should be charged to the industry, just as the 
wear and tear of machinery has always been 
charged. Vause v. Vause Farm Equip. Co., 233 
N.C. 88, 68 S.E.2d 173 (1951); Harless v. Flynn, 
1 N.C. App. 448, 162 S.E.2d 47 (1968). 
And while such compensation is presumably 

charged to the industry, and consequently to the 
employer or owner of the industry, eventually it 
becomes a part of the fair money cost of the 
industrial product, to be paid for by the general 
public patronizing such products. Vause v. 
Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 
173 (1951). 
The Workers’ Compensation Act is 

primarily for the protection and benefit of the 
employee, and he is entitled to know with 
certainty when his right of action accrues. 
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Hartsell v. Thermoid Co., 249 N.C. 527, 107 
S.E.2d 115 (1959). 

Application. — The Workers’ Compensation 
Act deals with the incidents and risks of the 
contract of employment, in which is included the 
negligence of the employer in that relation. It 
has no application outside the field of industrial 
accident; and does not intend, by its general 
terms, to take away common-law or other rights 
which pertain to the parties as members of the 
general public, disconnected from _ the 
employment. Barber v. Minges, 223 N.C. 213, 25 
S.E.2d 837 (1948). 

Basis of Liability. — The Workers’ 
Compensation Act takes into consideration 
certain elements of a mutual-concession between 
the employer and employee by which the 
question of negligence is eliminated, and liability 
under the act rests upon the employer upon the 
condition precedent of an injury by accident 
occurring in the course of employment and 
arising out of it. Conrad v. Cook Lewis Foundry 
Co., 198 N.C. 723, 153 S.E. 266 (1930). 
The Workers’ Compensation Act eliminates 

the question of negligence as a basis for 
recovery thereunder, but it is not the equivalent 
of general accident or health insurance, and 
provides for compensation only for those 
injuries by accident which arise out of and in the 
course of the employment. Vause v. Vause Farm 
Equip. Co., 233 N.C. 88, 63 S.E.2d 173 (1951). 

Compensability under the Workers’ 
Compensation Act is not dependent upon 
negligence or fault of the employer. Taylor v. 
Twin City Club, 260 N.C. 435, 182 S.E.2d 865 
(1963). 
The Workers’ Compensation Act Is Not an 

Accident and Health Insurance Act. — The 
legislative intent seems clear that the Workers’ 
Compensation Act is an industrial injury act, and 
not an accident and health insurance act. The 
court should not overstep the bounds of 
legislative intent and make by judicial legislation 
the compensation act an accident and health 
insurance act. Lewter v. Abercrombie 
Enterprises, Inc., 240 N.C. 399, 82 S.E.2d 410 
(1954). 

The Workers’ Compensation Act is not the 
equivalent of general accident or health 
insurance. Vause v. Vause Farm Equip. Co., 233 
N.C. 88, 63 S.E.2d 173 (1951); Taylor v. Twin City 
Club, 260 N.C. 435, 182 S.E.2d 865 (1963); Lewis 
v. W.B. Lea Tobacco Co., 260 N.C. 410, 132 
S.E.2d 877 (1963). 

The Workers’ Compensation Act is not 
intended to provide general health and accident 
insurance, but its purpose is to provide 
compensation for those injuries which result 
from accidents which arise out of and in the 
course of the employment. Martin  v. 
Georgia-Pacific Corp., 5 N.C. App. 37, 167 S.E.2d 
790 (1969). 
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The Workers’ Compensation Act is not 
intended to provide general health and accident 
insurance. To be compensable the injury must 
spring from the employment. Hales v. North 
Hills Constr. Co., 5 N.C. App. 564, 169 8.E.2d 24 
(1969). 

Construction. — The Workers’ Compensation 
Act is to be construed liberally to effectuate the 
broad intent of the act to provide compensation 
for employees sustaining an injury arising out of 
and in the course of the employment, and no 
technical or strained construction should be 
given to defeat this purpose. Johnson v. 
Asheville Hosiery Co., 199 N.C. 38, 153 S.E. 591 
(1930). See Roberts v. City Ice & Coal Co., 210 
N.C. 17, 185 S.E. 488 (1936); Barbour v. State 
Hosp., 213 N.C. 515, 196 S.E. 812 (1938). 

The Workers’ Compensation Act is a radical 
and systematic change in the common law and 
must be liberally construed to accomplish its 
purposes. Its provisions are superior to the 
common law in all respects where it deals with 
the liabilities arising out of the relationship of 
employer and employee. Essick v. City of 
Lexington, 232 N.C. 200, 60 S.E.2d 106 (1950). 

The Workers’ Compensation Act requires that 
it be liberally construed to effectuate the objects 
for which it was passed to provide compensation 
for workers injured in industrial accidents. 
Keller v. Electric Wiring Co., 259 N.C. 222, 130 
S.E.2d 342 (1963); Ashley v. Rent-A-Car Co., 271 
N.C. 76, 155 S.E.2d 755 (1967). 

The Workers’ Compensation Act should be 
liberally construed to the end that the benefit 
thereof should not be denied upon technical, 
narrow and strict interpretation. Graham v. 
Wall, 220 N.C. 84, 16 S.E.2d 691 (1941); Henry v. 
A.C. Lawrence Leather Co., 231 N.C. 477, 57 
S.E.2d 760 (1950); Guest v. Brenner Iron & Metal 
Co., 241 N.C. 448, 85 S.E.2d 596 (1955); Kellams 
v. Carolina Metal Prods., Inc., 248 N.C. 199, 102 
S.E.2d 841 (1958); Hartley v. North Carolina 
Prison Dep’t, 258 N.C. 287, 128 S.E.2d 598 (1962); 
Hall v. Thomason Chevrolet, Inc., 263 N.C. 569, 
139 S.E.2d 857 (1965); Hall v. W.A. Davis Milling 
Co., 1 N.C. App. 380, 161 S.E.2d 780 (1968); 
Watkins v. City of Wilmington, 290 N.C. 276, 255 
S.E.2d 577 (1976); Schofield v. Great Atl. & Pac. 
Tea Co., 32 N.C. App. 508, 232 S.E.2d 874, cert. 
denied, 292 N.C. 641, 235 S.E.2d 62 (1977). 

However, the rule of liberal construction 
cannot be extended beyond the clearly expressed 
language of the act. Gilmore v. Hoke County Bd. 
of Educ., 222 N.C. 358, 23 S.E.2d 292 (1942). 

The Workers’ Compensation Act must be 
liberally construed to accomplish the humane 
purpose for which it was passed, ie., 
compensation for injured employees. Barnhardt 
v. Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 702 

(1963). 
The liberal construction rule is a part of 

Workers’ Compensation Act. Kiger v. Balinson 
Serv. Co., 260 N.C. 760, 1383 S.E.2d 702 (1968). 
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In the absence of other than _ technical 
prejudice to the opposing party, the liberal spirit 
and policy of the Workers’ Compensation Act 
should not be defeated or impaired by a too strict 
adherence to procedural niceties. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

The Workers’ Compensation Act should be 
liberally construed. Bailey v. North Carolina 
Dep’t of Mental Health, 2 N.C. App. 645, 163 
S.E.2d 652 (1968). 

The Workers’ Compensation Act must be 
liberally construed and liberally applied. Thomas 
v. Raleigh Gas Co., 218 N.C. 429, 11 8.E.2d 297 
(1940). 

The Workers’ Compensation Act should be 
liberally construed to the end that benefits may 
not be denied on narrow or technical grounds. 
Hewett v. Garrett, 274 N.C. 356, 163 S.E.2d 372 
(1968). 

The Workers’ Compensation Act should be 
liberally construed to effectuate its purpose to 
provide compensation for injured employees or 
their dependents, and its benefits should not be 
denied by a technical, narrow, and _ strict 
construction. Hollman v. City of Raleigh, 273 
N.C. 240, 159 S.E.2d 874 (1968). 

The rule of liberal construction cannot be 
employed to attribute to a provision of the act a 
meaning foreign to the plain and unmistakable 
words in which it is couched. Henry v. A.C. 
Lawrence Leather Co., 231 N.C. 477, 57 S.E.2d 
760 (1950); Hatchett v. Hitchcock Corp., 240 N.C. 
591, 83 S.E.2d 539 (1954); Guest v. Brenner Iron 
& Metal Co., 241 N.C. 448, 85 S.E.2d 596 (1955); 
Watkins v. City of Wilmington, 290 N.C. 276, 225 
S.E.2d 577 (1976). 

Nor can the rule of liberal construction be 
carried to the point of applying the act to 
employments not within its stated scope, or not 
within its intent or purpose. Wilson v. Town of 
Mooresville, 222 N.C. 283, 22 S.E.2d 907 (1942). 

The doctrine of liberal construction of the 
Workers’ Compensation Act arises out of the act 
itself and relates only to cases falling within the 
purview of the act. It cannot be invoked to 
determine when the act applies. Hayes v. Board 
of Trustees, 224 N.C. 11, 29 S.E.2d 1387 (1944). 

The Workers’ Compensation Act was an 
innovating substitution of statute law in a field 
theretofore left entirely to the common law. 
Because of the radical and systematic changes in 
the common law, a statute so markedly remedial 
in nature must be liberally construed with a view 
to effectuating its purposes. Wilmington 
Shipyard, Ine. v. North Carolina State Hwy. 
Comm’n, 6 N.C. App. 649, 171 S.E.2d 222 (1969). 

It is a fundamental rule that the Workers’ 
Compensation Act should be liberally construed 
to the end that the benefits thereof should not be 
denied upon technical, narrow, and _ strict 
interpretation. Owens v. Standard Mineral Co., 
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10 N.C. App. 84, 177 S.E.2d 775 (1970), cert. 
denied, 277 N.C. 726, 178 S.E.2d 831 (1977). 

Workers’ compensation is a law designed to 
eliminate certain common-law barriers to 
recovery and should be liberally construed to the 
end that the benefits thereof shall not be denied 
upon technical, narrow and strict interpretation. 
Inscoe v. DeRose Indus., Inc., 30 N.C. App. 1, 
226 S.E.2d 201 (1976), aff'd, 292 N.C. 210, 232 
S.E.2d 449 (1977). 

The Workers’ Compensation Act should be 
liberally construed so that its benefits are not 
denied upon technical, narrow and_ strict 
interpretations. West v. J.P. Stevens Co., 12 N.C. 
App. 456, 183 S.E.2d 876 (1971); Stevenson v. 
City of Durham, 281 N.C. 300, 188 S.E.2d 281 
(1972). 

The Workers’ Compensation Act should be 
construed liberally, so that its benefits are not 
denied upon technical and narrow interpretation. 
Conklin v. Hennis Freight Lines, 27 N.C. App. 
260, 218 S.E.2d 484 (1975). 

The provisions of the act must be liberally 
construed to achieve its purpose to provide 
compensation for injured employees or their 
dependents, and to that end, the courts have 
insisted that its benefits should not be denied by 
a technical or narrow construction of the 
language of the statute. Smith v. Liberty Mut. 
Ins. Co., 409 F. Supp. 1211 (M.D.N.C. 1976). 

The courts are without authority to enlarge 
the meaning of the terms used in the Workers’ 
Compensation Act by the legislature or to 
extend by construction its scope and intent so as 
to include persons not embraced by its terms. 
Hayes v. Board of Trustees, 224 N.C. 11, 29 
S.E.2d 137 (1944). 

The provisions of the Workers’ Compensation 
Act are to be liberally construed to effectuate 
the legislative intent as gathered from the act to 
award compensation for the injury or death of an 
employee arising out of and in the course of his 
employment, irrespective of the question of 
negligence. Reeves v. Parker-Graham-Sexton, 
Inc., 199 N.C. 236, 154 S.E. 66 (1930). 

The various provisions of the Workers’ 
Compensation Act are to be construed in their 
relations to each other as a whole to effectuate 
the intent of the legislature to provide 
compensation to an employee for injury arising 
out of and in the course of his employment. Rice 
v. Denny Roll & Panel Co., 199 N.C. 154, 154 8.E. 
69 (1930). 

The Workers’ Compensation Act will be 
construed as a whole to effectuate the intent of 
the General Assembly. Morris v. Laughlin 
Chevrolet Co., 217 N.C. 428, 8 S.E.2d 484 (1940). 
The Industrial Commission has exclusive 

jurisdiction of the rights and remedies herein 

afforded. Hedgepeth v. Lumbermen’s Mut. Cas. 
Co., 209 N.C. 45, 182 S.E. 704 (1935); Thomason 
v. Red Bird Cab Co., 235 N.C. 602, 70 S.E.2d 706 
(1952). 
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Ordinarily, when the pleadings in a 
common-law tort action disclose that the parties 
are subject to and bound by the provisions of the 
North Carolina Workers’ Compensation Act 
with respect to the injury involved, dismissal is 
proper, for the Industrial Commission has 
exclusive jurisdiction in such cases. Neal v. 
Clary, 259 N.C. 168, 130 S.E.2d 39 (1963). 

Findings of fact of the Industrial Commission, 
supported by competent evidence, were to the 
effect that defendant’s employee was 
temporarily employed in pumping water from a 
barge which was being loaded with logs on a 
navigable river, that the barge careened, that 
the employee fell or jumped from the shore side 
of the barge and was actually killed on land as 
a result of the barge crushing him. It further 
appeared that the barge was without means of 
propulsion and was at the time incapable of 
navigation, and that both the employee and the 
defendant had accepted, and were amenable to 
this Chapter. It was held that the North Carolina 
Industrial Commission had jurisdiction to hear 
and determine the claim for compensation for 
the employee’s death, its jurisdiction not being 
ousted by the admiralty and maritime 
jurisdiction of the United States. Johnson v. 
Foreman-Blades Lumber Co., 216 N.C. 123, 4 
S.E.2d 334 (1939). 
The strict rules applicable to ordinary civil 

actions are not appropriate in proceedings 
under the act. Conklin v. Hennis Freight Lines, 
27 N.C. App. 260, 218 S8.E.2d 484 (1975). 
An injury to be compensable must result 

from an accident, which is to be considered as 
a separate event preceding and causing the 
injury, and the mere fact of injury does not of 
itself establish the fact of accident. Bigelow v. 
Tire Sales Co., 12 N.C. App. 220, 182 S.E.2d 856 
(1971). 

That one employee is peculiarly disposed to 
injury because of an infirmity or disease 
incurred prior to his employment affords no 
sound basis for a reduction in the employer’s 
liability. Pruitt v. Knight Publishing Co., 27 
N.C. App. 254, 218 S.E.2d 876 (1975), rev’d on 
other grounds, 289 N.C. 254, 221 S.E.2d 355 
(1976). 

Conflicts in the evidence are for the 
Industrial Commission to resolve. The only 
question on appeal is whether there was 
sufficient evidence to support the Commission’s 
findings, not whether different findings might 
have been made. Bigelow v. Tire Sales Co., 12 
N.C. App. 220, 182 S.E.2d 856 (1971). 
What Law Governs. — The rights of 

employer, employee, and insurance carrier 
under a workers’ compensation statute are 
governed by the law of the state of the statute. 
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Betts v. Southern Ry., 71 F.2d 787 (4th Cir. 
1934). 
Wrongful Death Statute Controls. — The 

provisions of the North Carolina wrongful death 
statute, § 28-173 (see now 8&8 28A-18-2), are 
controlling over the provisions of the Workers’ 
Compensation Act. Byers v. North Carolina 
State Hwy. Comm’n, 3 N.C. App. 139, 164 S.E.2d 
535 (1968), aff'd, 277 N.C. 229, 166 S.E.2d 649 
(1969). 

The Workers’ Compensation Act makes no 
provision for property damage suits, and the 

Supreme Court has clearly distinguished the 
recoveries allowable in personal injury damage 
suits and payments received under the Workers’ 
Compensation Act. Bowman v. Comfort Chair 
Co., 271 N.C. 702, 157 S.E.2d 378 (1967). 

Double Coverage Not Intended. — If a valid 
award may be made under the Workers’ 
Compensation Act, the Longshoremen’s and 
Harbor Workers’ Act, 33 USC 8§ 901-950, may 
be dismissed from consideration, since double 
coverage is not intended. Rice v. Uwharrie 
Council Boy Scouts of America, 263 N.C. 204, 
139 8.E.2d 223 (1964). 

Pleadings. — Unless the notice of accident 
required by § 97-22 and § 97-23 is so considered, 
the Workers’ Compensation Act makes no 
mention of pleadings. Clark v. Gastonia Ice 
Cream Co., 261 N.C. 234, 134 S.E.2d 354 (1964). 

Judicial Notice. — North Carolina courts will 
take judicial notice of a public statute of the 
State, which therefore need not be pleaded, and 
the North Carolina Workers’ Compensation Act 
is a public statute. Miller v. Roberts, 212 N.C. 
126, 193 S.E. 286 (1937). 
Employer and employee held not to come 

within the provisions of the North Carolina 
Workers’ Compensation Act. Pennsylvania 
Threshermen & Farmers’ Mut. Cas. Ins. Co. v. 
Harrill, 106 F. Supp. 382 (W.D.N.C. 1952). 

Applied in Davis v. Mecklenburg County, 214 
N.C. 469, 199 S.E. 604 (1938); Gay v. Guaranteed 
Supply Co., 12 N.C. App. 149, 182 S.E.2d 664 
(1971); Dowell v. Aetna Life Ins. Co., 468 F.2d 
802 (4th Cir. 1972); Benfield v. Troutman, 17 N.C. 
App. 572, 195 S.E.2d 75 (1973). 

Cited in Dark v. Johnson, 225 N.C. 651, 36 
S.E.2d 237 (1945); Morris v. Wilkins, 241 N.C. 
507, 85 S.E.2d 892 (1955); Whitlow v. Seaboard 
Air Line R.R., 222 F.2d 57 (4th Cir. 1955); Tipton 
v. Barge, 243 F.2d 531 (4th Cir. 1957); Whitworth 
v. Lumbermens Mut. Cas. Co., 265 N.C. 530, 144 
S.E.2d 616 (1965); Pendergraph v. Celebrezze, 
255 F. Supp. 313 (M.D.N.C. 1966); Barham v. 
Kayser-Roth Hosiery Co., 15 N.C. App. 519, 190 
S.E.2d 306 (1972); Byrd v. Fieldcrest Mills, Inc., 
496 F.2d 1323 (4th Cir. 1974). 

§ 97-1.1. References to workmen’s compensation. — Any reference in any 
act, public or local, to the ‘‘Workmen’s Compensation Act,” ‘“Workmen’s 
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Compensation,” or “workmen’s compensation” shall be deemed to refer 
respectively to ‘Workers’ Compensation Act,” ‘Workers’ Compensation” or 
‘workers’ compensation.” (1979, ¢c. 714, s. 4.) 

Editor’s Note. — Session Laws 1979, c.714,s. in existence at the time of the effective date 
6, makes the act effective July 1, 1979. hereof may be used notwithstanding the fact 

Session Laws 1979, c. 714, s. 5, provides: “Any they refer to “Workmen’s” instead of 
and all forms that are prepared by the State and ‘‘Workers’.” 

§ 97-2. Definitions. — When used in this Article, unless the context 
otherwise requires — 

(1) Employment. — The term “employment” includes Supe uae by the 
State and all political subdivisions thereof, and all public and 
uasi-public corporations therein and all private employments in which 
our or more employees are regularly employed in the same business 

or establishment or in which one or more employees are employed in 
activities which involve the use or presence of radiation, except 
agriculture and domestic services, and an individual sawmill and 
logging operator with less than 10 employees, who saws and logs less 
than 60 days in any six consecutive months and whose principal 

7 business is unrelated to sawmilling or logging. 
(2) Employee. — The term “employee” means every person engaged in an 

employment under any appointment or contract of hire or 
apprenticeship, expres or implied, oral or written, including aliens, and 
also minors, whether lawfully or unlawfully employed, but excluding 
persons whose employment is both casual and not in the course of the 
trade, business, profession or occupation of his employer, and as 
relating to those so employed by the State, the term ‘‘employee”’ shall 
include all officers and employees of the State, including such as are 
elected by the people, or by the General Assembly, or appointed by the 
Governor to serve on a per diem, part-time or fee basis, either with or 
without the confirmation of the Senate; as relating to municipal 
corporations and political subdivisions of the State, the term 
“employee” shall include all officers and employees thereof, including 
such as are elected by the people. The term ‘employee’ shall include 
members of the North Carolina national guard, except when called into 
the service of the United States, and members of the North Carolina 
State guard, and members of these organizations shall be entitled to 
compensation for injuries arising out of and in the course of the 
performance of their duties at drill, in camp, or on special duty under 
orders of the Governor. The term “employee” shall include deputy 
Sheriffs and all persons acting in the capacity of deputy sheriffs, 
whether ApbOUIES by the sheriff or by he governing body of the 
county and whether serving on a fee basis or on a salary awa or 
whether deputy sheriffs serving upon a full-time basis or a part-time 
basis, and including deputy sheriffs appointed to serve in an 
emergency, but as to those so appointed, only during the continuation 
of the emergency. The sheriff shall furnish to the board of county 
commissioners a complete list of all deputy sheriffs named or appointed 
by him immediately after their appointment, and notify the board of 
commissioners of any changes made therein promptly after such 
changes are made. Any reference to an employee who has been injured 
shall, when the employee is dead, include also his legal representative, 
dependents, and other persons to whom compensation may be payable: 
Provided, that the third and fourth sentences herein shall not apply to 
Alleghany, Avery, Bladen, Carteret, Cherokee, Gates, Hyde, Pender, 

8 



§ 97-2 CH. 97. WORKERS’ COMPENSATION ACT § 97-2 

bie | iia Watauga and Wilkes Counties: Provided, further, that any 
employee as herein defined of a municipality, county, or of the State of 
North Carolina while engaged in the discharge of his official duty 
outside the jurisdictional or territorial limits of the municipality, county, 
or the State of North Carolina and while acting pursuant to 
authorization or instruction from any superior officer, shall have the 
same rights under this Article as if such duty or activity were 
performed within the territorial boundary limits of his employer. 

Every executive officer elected or appointed and empowered in 
accordance with the charter and bylaws of a corporation shall be 
considered as an employee of such corporation under this Article. 
Any such executive officer of a corporation may, notwithstanding 

any other provision of this Article, be exempt from the coverage of the 
SORpoEe AINE insurance contract by such corporation specifically 
excluding such executive officer in such contract of insurance and the 
exclusion to remove such executive officer from the coverage shall 
continue for the period such contract of insurance is in effect, and 
during such period such executive officers thus exempted from the 
coverage of the insurance contract shall not be employees of such 
corporation under this Article. 

county agricultural extension service employee holding an 
Sunnie as a member of the staff of the United States Department 
of Agriculture shall not be an employee of the county under this Article. 

The term employee shall also include senior members of the Civil Air 
Patrol, 18 years of age or older, and currently certified pursuant to G.S. 
143B-491(a) when performing duties in the course and scope of a State 
ped weet and approved mission pursuant to Article 11 of Chapter 

Employee shall not include any person performing voluntary service 
as a Ski patrolman who receives no compensation for such services 
other than meals or lodging or the use of ski tow or ski lift facilities or 
any combination thereof. 

Any sole ae veg or partner of a business whose employees are 
eligible for benefits under this Article may elect to be included as an 
employee under the workers’ compensation coverage of such business 
if he 1s actively engaged in the operation of the business and if the 
insurer is notified of his election to be so included. Any such sole 
propreuor or partner shall, upon such election, be entitled to employee 
pene ite and be subject to employee responsibilities prescribed in this 

rticle. 
(3) Employer. — The term “employer” means the State and all political 

subdivisions thereof, all public and quasi-public corporations therein, 
every person carrying on any employment and the legal representative 
of a deceased person or the receiver or trustee of any person. The board 
of commissioners of each county of the State, for the purposes of this 
law, shall be considered as “employer” of all deputy sheriffs serving 
within such county, or persons serving or performing the duties of a 
deputy sheriff, whether such persons are appointed by the sheriff or by 
the board of commissioners and whether serving on a fee basis or salary 
basis. Each county is authorized to insure its compensation liability for 
deputy sheriffs to the same extent it is authorized to insure other 
compensation liability for employees thereof: Provided, that the last 
two sentences herein shall not apply to Alleghany, Avery, Bladen, 
Carteret, Cherokee, Gates, Hyde, Pender, Perquimans, Union, 
Watauga and Wilkes Counties. 

(4) Person. — The term “person” means individual, partnership, association 
or corporation. 
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(5) Average Weekly Wages. — “Average weekly wages” shall mean the 
earnings of the injured employee in the employment in which he was 
working at the time of the injury during the period of 52 weeks 
immediately preceding the date of the injury, including the subsistence 
allowance paid to veteran trainees by the United States government, 
provided the amount of said allowance shall be reported monthly by 
said trainee to his employer, divided by 52; but if the injured employee 
lost more than seven consecutive calendar days at one or more times 
during such period, although not in the same week, then the earnings 
for the remainder of such 52 weeks shall be divided by the number of 
weeks remaining after the time so lost has been deducted. Where the 
employment prior to the injury extended over a period of less than 52 
weeks, the method of dividing the earnings during that period by the 
number of weeks and parts thereof during which the employee earned 
wages shall be followed; provided, results fair and just to both parties 
will be thereby obtained. Where, by reason of a shortness of time 
during which the employee has been in the employment of his employer 
or the casual nature or terms of his employment, it is impractical to 
compute the average weekly wages as above defined, regard shall be 
had to the average weekly amount which during the 52 weeks previous 
to the injury was being earned by a person of the same grade and 
character employed in the same class of employment in the same 
locality or community. 

But where for exceptional reasons the foregoing would be unfair, 
either to the employer or employee, such other method of computing 
average weekly wages may be resorted to as will most nearly 
approximate the amount which the injured employee would be earning 
were it not for the injury. ~ 

Wherever allowances of any character made to an employee in lieu 
of wages are specified part of the wage contract they shall be deemed 
a part of his earnings. 
Where a minor employee, under the age of 18 years, sustains a 

permanent disability or dies leaving dependents surviving, the 
compensation payable for permanent disability or death shall be 
calculated, first, upon the average weekly wage paid to adult employees 
employed by the same employer at the time of the accident in a similar 
or like class of work which the injured minor employee would probably 
have been promoted to if not injured, or, second, upon a wage sufficient 
to yield the maximum weekly compensation benefit. Compensation for 
temporary total disability or for the death of a minor without 
dependents shall be computed upon the average weekly wage at the 
time of the accident, unless the total disability extends more than 52 
weeks and then the compensation may be increased in proportion to his 
expected earnings. 

n case of disabling injury or death to a volunteer fireman or member 
of an organized rescue squad or duly appointed and sworn member of 
an auxiliary police department organized pursuant to G.S. 160A-282 or 
senior members of the State Civil Air Patrol functioning under Article 
11, Chapter 143B, under compensable circumstances, compensation 
payable shall be calculated upon the average weekly wage the 
volunteer fireman or member of an organized rescue squad or member 
of an auxiliary police department or senior member of the State Civil 
Air Patrol was earning in the employment wherein he principally 
earned his livelihood as of the date of injury. 

(6) Injury. — “Injury and personal injury” shall mean only injury b 
accident arising out of and in the course of the employment, and shall 
not include a disease in any form, except where it results naturally and 

10 
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unavoidably from the accident. Injury shall include breakage or 
damage to eyeglasses, hearing aids, dentures, or other prosthetic 
devices which function as part of the body; provided, however, that 
eyeglasses and hearing aids will not be replaced, repaired, or otherwise 
compensated for unless injury to them is incidental to a compensable 
injury. The Commissioner of Insurance shall hold a rate hearing, within 
60 days of July 1, 1975, in order to make necessary rate adjustments. 

(7) Carrier. — The term “carrier” or “insurer” means any person or fund 
authorized under G.S. 97-93 to insure under this Article, and includes 
self-insurers. 

(8) Commission. — The term ‘‘Commission” means the North Carolina 
ie a Commission, to be created under the provisions of this 

rticle. 
(9) Disability. — The term “disability” means incapacity because of injury 

to earn the wages which the employee was receiving at the time of 
injury in the same or any other employment. 

(10) Death. — The term ‘death’ as a basis for a right to compensation 
means only death resulting from an injury. 

(11) Compensation. — The term “compensation” means the money 
allowance payable to an employee or to his dependents as provided for 
in this Article, and includes funeral benefits provided herein. 

(12) Child, Grandchild, Brother, Sister. — The term ‘‘child” shall include a 
posthumous child, a child legally adopted prior to the injury of the 
employee, and a stepchild or acknowledged illegitimate child dependent 
upon the deceased, but does not include married children unless wholly 
dependent upon him. “Grandchild” means a child as above defined of 
a child as above defined. “Brother” and “sister” include stepbrothers 
and stepsisters, half brothers and half sisters, and brothers and sisters 
by adoption, but does not include married brothers nor married sisters 
unless wholly dependent on the employee. “Child,” “grandchild,” 
“brother,” and “sister” include only persons who at the time of the 
death of the deceased employee are under 18 years of age. 

(13) Parent. — The term “parent” includes stepparents and parents by 
adoption, parenteae 12M and any person who for more than three years 
prior to the death of the deceased employee stood in the place of a 
arent to him, if dependent on the injured employee. 

(14) Widow. — The term “widow” includes only the decedent’s wife living 
with or dependent for support upon him at the time of his death; or 
living apart for justifiable cause or by reason of his desertion at such 
time. 

(15) Widower. — The term “‘widower’” includes only the decedent’s husband 
living with or dependent for support upon her at the time of her death 
or living apart for justifiable cause or by reason of her desertion at such 
time. 

(16) Adoption. — The term “adoption” or “adopted” means legal adoption 
prior to the time of the injury. 

(17) Singular. — The singular includes the plural and the masculine includes 
the feminine and neuter. 

(18) Hernia. — In all claims for compensation for hernia or rupture, 
resulting from injury by accident arising out of and in the course of the 
employee’s employment, it must be definitely proven to the satisfaction 
of the Industrial Commission: 
a. That there was an injury resulting in hernia or rupture. 
b. That the hernia or rupture appeared suddenly. 
c. That it was accompanied by pain. 
d. That the hernia or rupture immediately followed an accident. 

11 
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e. That the hernia or rupture did not exist prior to the accident for 
which compensation is claimed. 

All hernia or rupture, inguinal, femoral or otherwise, so proven to be 
the result of an injury by accident arising out of and in the course of 
employment, shall be treated in a surgical manner by a radical 
operation. If death results from such operation, the death shall be 
considered as a result of the injury, and compensation paid in 
accordance with the provisions of G.S. 97-38. In nonfatal cases, if it is 
shown by special examination, as provided in G.S. 97-27, that the injured 
employee has a disability resulting after the operation, compensation 
ae ce disability shall be paid in accordance with the provisions of this 

rticle. 
In case the injured employee refuses to undergo the radical operation 

for the cure of said hernia or rupture, no compensation will be allowed 
during the time such refusal continues. If, however, it is shown that the 
employee has some chronic disease, or is otherwise in such aie 
condition.that the Commission considers it unsafe for the employee to 
undergo said operation, the employee shall be paid compensation in 
accordance with the provisions of this Article. (1929, c. 120, s. 2; 1933, 
c. 448; 1939, c. 277, s. 1; 1943, c. 548; c. 672, s. 1; 1945, c. 766; 1947, c. 
698; 1949, c. 399; 1958, c. 619; 1955, c. 644; c. 1026, s. 1; ec. 1055; 1957, 
c. 95; 1959, c. 289; 1961, cc. 231, 235; 1967, c. 1229, s. 1; 1969, c. 206, s. 
2;:c. TOT; 1971, c. 284, s. 1;c. 1231, s. 1; 1973, c. 521, ss. 1, 2; c. 763, ss. 
1-3; c. 1291, s. 14; 1975, c. 266, s..1; c. 284, ss. 2, 3; c. 288; c. 718, 8. 3; 
Soe Sy. 1977, c. 419; c. 893, s. 1; 1979, cc. 86, 374; c. 516, ss. 4, 5; ¢. 

sR. 

I. In General. 
II. Employment; Employee; Employer. 

A. Employment. 
B. Employee. 

1. In General. 
2. Casual Employees; Employment in the Course of Trade, etc. 
3. Employees and Independent Contractors. 
4, State and Municipal Employees. 
5. Workers on Relief. 

C. Employer. 
III. Average Weekly Wages. 
IV. Injury by Accident Arising Out of and in the Course of the Employment. 

A. In General. 
B. Accident. 
C. Arising Out of and in the Course of Employment. 

1. In General. 
2. Origin and Cause of Accident. 

a. Risks Incident to the Employment Generally. 
b. Falls. 
c. Heat Exhaustion, Sunstroke, Freezing, etc. 
d. Street and Highway Accidents. 
e. Assaults and Fights. 
f. Horseplay. 

3. Time, Place and Circumstances of Accident. 
a. Injuries While Acting for Benefit of Self or Third Person. 
b. Injuries While Going to and from Work. 

(1) General Rule. 
(2) Special Errand. 
(3) On Employer’s Premises. 
(4) Where Employer Furnishes Transportation. 
(5) Employee on Call at All Times. 

c. Injuries before and after Work, on Employer’s Premises. 
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d. Injuries during Lunch Hour. 
e. Injuries While Traveling. 
f. Deviation, Departure and Abandonment. 

4. Evidence and Burden of Proof. 
5. Miscellaneous Illustrative Cases. 

D. Injury from Disease. 
E. Aggravation of Existing Infirmity; Contributing to Injury. 

V. Disability. 
VI. Compensation. 

VII. Child, Grandchild, ete. 

VIII. Widow; Widower. 
IX. Hernia. 

I. IN GENERAL. 

Editor’s Note. — The first 1977 amendment 
substituted, in subdivision (15), the language 
beginning “living with or dependent” for “who 
at the time of her death lived with her and was 
dependent for support upon her.” 

The second 1977 amendment, in the fourth 
paragraph of subdivision (5), inserted “leaving 
dependents surviving” in the first sentence and 
“or for the death of a minor without 
dependents” in the second sentence. Session 
Laws 1977, c. 893, s. 2, provides in part that the 
act shall apply to all accidents which occur on or 
after July 1, 1977. 

The first 1979 amendment, effective July 1, 
1979, added the last paragraph of subdivision (2). 

The second 1979 amendment, effective July 1, 
1979, deleted ‘‘Macon” from the list of counties 
near the end of the first paragraph of 
subdivision (2) and near the end of subdivision 
(3). 

The third 1979 amendment substituted the 
present fifth paragraph of subdivision (2) for the 
former fifth paragraph, which read “The term 
‘employee’ shall also include senior members of 
the State Civil Air Patrol and shall entitle them 
to compensate for injuries arising out of and in 
the course of their duties as provided in G.S. 
167-2.” The amendment also, in subdivision (5), 
substituted ‘‘Article 11” for “Article 5” near the 
middle of the fifth paragraph. 

The fourth 1979 amendment, effective July 1, 
1979, substituted “workers’”’ for “workmen’s” 
near the middle of the first sentence of the last 
paragraph of subdivision (2). 

For survey of 1972 case law on the “arising 
out of” requirement, see 51 N.C.L. Rev. 1215 
(1973). For survey of 1976 case law on workers’ 
compensation, see 55 N.C.L. Rev. 1116 (1977). 
For survey of 1977 workers’ compensation law, 
see 56 N.C.L. Rev. 1166 (1978). 
Opinions of Attorney General. — Mr. 

Everette L. Doffermyre, Dunn City Attorney, 40 
N.C.A.G. 181 (1969). 

Liberal Construction. — Courts favor a 
liberal construction of the Workers’ 
Compensation Act in favor of the claimant. 
Robbins v. Nicholson, 10 N.C. App. 421, 179 
S.E.2d 183 (1971), rev’d on other grounds, 281 
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N.C. 234, 188 S.E.2d 350 (1972); Bartlett v. Duke 
Univ., 17 N.C. App. 598, 195 S.E.2d 371, rev’d on 
other grounds, 284 N.C. 230, 200 S.E.2d 193 
(1978). 

The act should be liberally construed so that 
the benefits thereof should not be denied upon 
technical, narrow and strict interpretation. The 
primary consideration is compensation for 
injured employees. Gallimore v. Marilyn’s Shoes, 
30 N.C. App. 628, 228 $.E.2d 39 (1976), rev’d on 
other grounds, 292 N.C. 399, 233 S.E.2d 529 
(1977). 

Burden of Proving Claim Compensable. — 
Claimant in a proceeding under the Workers’ 
Compensation Act has the burden of proving 
that his claim is compensable under the act. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 
477, 57 S.E.2d 760 (1950). 

Applied in Miller v. Roberts, 212 N.C. 126, 193 
S.E. 286 (1937); Rice v. Thomasville Chair Co., 
238 N.C. 121, 76 S.E.2d 311 (1953); Edwards v. 
City of Raleigh, 240 N.C. 137, 81 S.E.2d 273 
(1954); McNair v. Ward, 240 N.C. 330, 82 S.E.2d 
85 (1954); Harris v. Asheville Contracting Co., 
240 N.C. 715, 88 S.E.2d 802 (1954); Burns v. 
Riddle, 265 N.C. 705, 144 S.E.2d 847 (1965); Cobb 
v. Eastern Clearing & Grading, Inc., 1 N.C. App. 
327, 161 S.E.2d 612 (1968); Crawford v. Pressley, 
6 N.C. App. 641, 171 S.E.2d 197 (1969); Bass v. 
Mooresville Mills, 15 N.C. App. 206, 189 S.E.2d 
581 (1972); Lewallen v. National Upholstery Co., 
27 N.C. App. 652, 219 S.E.2d 798 (1975). 
Quoted in Duncan v. Carpenter, 233 N.C. 422, 

64 S.E.2d 410 (1951); Brinkley v. United Feldspar 
& Minerals Corp., 246 N.C. 17, 97 S.E.2d 419 
(1957); Wesley v. Lea, 252 N.C. 540, 114 S.E.2d 
350 (1960); Jackson v. Bobbitt, 253 N.C. 670, 117 
S.E.2d 806 (1961); Burgess v. Gibbs, 262 N.C. 
462, 1387 S.E.2d 806 (1964); Smith v. Liberty Mut. 
Ins. Co., 409 F. Supp. 1211 (M.D.N.C. 1976); 
Allred v. Piedmont Woodyards, Inc., 32 N.C. 
App. 516, 2382 S.E.2d 879 (1977); Perry v. 
Hibriten Furn. Co., 296 N.C. 88, 249 S.E.2d 397 
(1978); Wood v. J.P. Stevens & Co., 36 N.C. App. 
456, 245 S.E.2d 82 (1978). 

Stated in Fields v. Hollowell, 238 N.C. 614, 78 
S.E.2d 740 (1953); Evans v. Asheville Citizens 
Times Co., 246 N.C. 669, 100 S.E.2d 75 (1957); 
Byers v. North Carolina State Hwy. Comm’n, 3 
N.C. App. 139, 164 S.E.2d 535 (1968). 
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Cited in Murphy v. American Enka Corp., 213 
N.C. 218, 195 S.E. 5386 (1938); Lineberry v. 
Mebane, 219 N.C. 257, 18 S.E.2d 429 (1941); 
Young v. Whitehall Co., 229 N.C. 360, 49 S.E.2d 
797 (1948); Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Sweatt v. Rutherford County 
Bd. of Educ., 237 N.C. 653, 75 S.E.2d 738 (1953); 
Watts v. Brewer, 243 N.C. 422, 90 S.E.2d 764 
(1956); Smith v. Mecklenburg County Chapter 
American Red Cross, 245 N.C. 116, 95 S.E.2d 559 
(1956); Shealy v. Associated Transport, Inc., 252 
N.C. 788, 114 S.E.2d 702 (1960); Davis v. North 
Carolina Granite Corp., 259 N.C. 672, 131 S.E.2d 
335 (1963); Wilmington Shipyard, Inc. v. North 
Carolina State Hwy. Comm'n, 6 N.C. App. 649, 
171 S.E.2d 222 (1969); Hudson v. J.P. Stevens & 
Co., 12 N.C. App. 366, 183 S.E.2d 206 (1971); 
Britt v. Colony Constr. Co., 35 N.C. App. 23, 240 
S.E.2d 479 (1978); Perry v. Hibriten Furn. Co., 35 
N.C. App. 518, 241 S.E.2d 697 (1978). 

Il. EMPLOYMENT; EMPLOYEE; 
EMPLOYER. 

A. Employment. 

Having five (now four) or more employees is 
a jurisdictional prerequisite and must appear 
of record on appeal. Chadwick v. North Carolina 
Dep’t of Conservation & Dev., 219 N.C. 766, 14 
§.E.2d 842 (1941). 

If a person does not “regularly employ”’ five 
(now four) or more employees, he is not subject 
to and bound by the Workers’ Compensation 
Act. Cousins v. Hood, 8 N.C. App. 309, 174 
S.E.2d 297 (1970). 

As to what constitutes “four or more 
employees,” etc., see § 97-13(b). 

Subdivision (1) of This Section Modified by 
§ 97-19. — As a general proposition the only 
private employments covered by the Workers’ 
Compensation Act are those ‘in which five (now 
four) or more employees are regularly employed 
in the same business or establishment.” But this 
general rule is subject to the exception created 
by § 97-19, which was manifestly enacted to 
protect the employees’ of financially 
irresponsible subcontractors who do not carry 
workers’ compensation insurance, and_ to 
prevent principal contractors, immediate con- 
tractors, and subcontractors from relieving 
themselves of liability under the act by doing 
through subcontractors what they would 
otherwise do through the agency of direct 
employees. Withers v. Black, 230 N.C. 428, 53 
S.E.2d 668 (1949). 
Secondary Liability of Contractor to 

Employees of Subcontractor. — Where a 
contractor sublets a part of the contract to a 
subcontractor without requiring from the 
subcontractor a certificate that he has procured 
compensation insurance or has satisfied the 
Industrial Commission of his financial 
responsibility as a self-insurer under § 97-93, 
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such contractor is properly’ held secondarily 
liable for compensation to an employee of the 
subcontractor, even though the contractor 
regularly employs less than five employees. 
Withers v. Black, 230 N.C. 428, 53 S.E.2d 668 
(1949). 

Falling Below Minimum Requirement on 
Date of Injury. — If an employer has five (now 
four) or more “regularly employed” employees, 
the fact that he fell below the minimum 
requirement on the actual date of injury would 
not preclude coverage. Patterson v. L.M. Parker 
& Co., 2 N.C. App. 43, 162 S.E.2d 571 (1968). 
The term “regularly employed” connotes 

employment of the same number of persons 
throughout the period with some constancy. 
Patterson v. L.M. Parker & Co., 2 N.C. App. 48, 
162 S.E.2d 571 (1968); Cousins v. Hood, 8 N.C. 
App. 309, 174 S.E.2d 297 (1970). 

Subdivision (1) of this section does not define 
“regularly employed.” Cousins v. Hood, 8 N.C. 
App. 309, 174 S.E.2d 297 (1970). 

Evidence Sufficient to Show Minimum 
Number of Persons Regularly Employed. — 
Evidence tending to show that the employer 
regularly employed three persons in his general 
mercantile business and that for more than two 
months prior to the accident in suit he had 
employed two other persons at stated weekly 
wages to deliver fertilizers by truck in the 
operation of his mercantile business, supports 
the finding of the Industrial Commission that 
the employer had five or more persons regularly 
employed in his business and that he was 
therefore subject to the Act. Hunter v. Peirson, 
229 N.C. 356, 49 S.E.2d 653 (1948), decided prior 
to 1975 amendment. 
Where claimant’s brother was a “regular 

employee” of defendant service station operator 
where he was employed eight days prior to the 
accident in question to keep one of defendant’s 
stations open at night beyond regular hours to 
see if this would increase business at the station 
and had worked for two hours every evening 
during the eight days, notwithstanding he was a 
full-time State employee; consequently, 
defendant employer who also employed four 
full-time employees at his two service stations 
“regularly employed” five persons and was 
subject to the Act. Cousins v. Hood, 8 N.C. App. 
309, 174 S.E.2d 297 (1970), decided prior to 1975 
amendment. 

Right to Compensation Depends on 
Existence of Employer-Employee Relation- 
ship. — In Hollowell v. North Carolina Dep’t of 
Conservation & Dev., 206 N.C. 206, 173 S.E. 603 
(1934), the court states that ‘“The liability of one 
to pay, and the right of another to receive, 
compensation depends upon some 
appointment or the existence of the relation of 
employer and employee ... and is to be 
determined by the rules governing the 
establishment of contracts ....” It was held that 
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no such relation existed between the defendant 
and the game warden who was injured as a 
result of testifying in a criminal prosecution. 

Before the provisions of the Act are called into 
play, the relation of master and servant, or 
employer and employee, or some appointment, 
must exist, and this is the initial fact to be 
established. Hicks v. Guilford County, 267 N.C. 
364, 148 S.E.2d 240 (1966). 

Acts Constituting Acceptance of Offer of 
Employment. — Under the circumstances, the 
act of an employee in reporting to the union 
office in this State, accepting a referral slip, and 
starting upon the trip to the job, constituted an 
acceptance of an offer of employment, so that 
the contract of employment was made and 
completed in this State. Warren v. Dixon & 
Christopher Co., 252 N.C. 534, 114 S.E.2d 250 
(1960). 

Authority of Driver to Employ Helper. — 
Where deceased was employed and paid by 
defendant’s driver to assist him in delivering 
bottled drinks, but the defendant knew of, and 
consented to, the arrangement between 
deceased and the driver, evidence is sufficient to 
support a finding that deceased was an 
employee of defendant. Michaux v. Gate City 
Orange Crush Bottling Co., 205 N.C. 786, 172 
S.E. 406 (1934). 
No Employment before Appointment as 

Game Warden Accepted. — X requested the 
State Game Commission to appoint the plaintiff 
as a deputy game warden. After the papers had 
been mailed out but before they were accepted 
by plaintiff, he went with X to assist in breaking 
bear traps. He was injured while employed in 
this work. The court affirmed the Commission’s 
holding that there was no employment until 
after the appointment had been accepted. 
Birchfield v. Department of Conservation and 
Dev., 204 N.C. 217, 167 S.E. 855 (1938). 

State Compensation Laws Inapplicable to 
Employment of Purely Admiralty Cognizance. 
— In London Guarantee & Accident Co. v. 
Industrial Accident Comm’n, 279 U.S. 109, 49 S. 
Ct. 296, 73 L. Ed. 632 (1929), the rule was stated 
as follows: ‘“‘To hold that a seaman engaged and 
injured in an employment purely of admiralty 
cognizance could be required to change the 
nature or conditions of his recovery under a 
state compensation law would certainly be 
prejudicial to the characteristic features of the 
general maritime law.” 

Injury to Employee Temporarily cage in 
Pumping Water from Barge. — Employee, 
hired for other types of work, was temporarily 
engaged in pumping water from a leaking and 
powerless barge which was being loaded with 
logs on the Roanoke River. “The logs started 
rolling, the barge careened toward the channel,” 
and the employee, on jumping ashore, was 
crushed by the barge and killed. He and his 
employer had both accepted the State 
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compensation act. It was held that the claim was 
properly cognizable by the Commission. The 
application of the State act to such a situation 
does not violate the federal Constitution by 
interference with the uniformity of the general 
maritime law. Johnson vy. Foreman-Blades 
Lumber Co., 216 N.C. 123, 4 S.E.2d 334 (1939). 

Agriculture. — When employers formed a 
business association with a registered trade 
name and sought to increase the profits of the 
business by selling and delivering eggs over 
stated routes to stores, institutions, and 
individuals, they subjected their employees to 
the daily hazards of operating a motor vehicle 
upon the highways to places far removed from 
the farm, thus, employers’ business ceased to be 
agriculture and became part and parcel of the 
activities of the marketplace. Hinson v. Creech, 
286 N.C. 156, 209 S.E.2d 471 (1974). 
When a farmer departs from his agricultural 

pursuits and clearly enters into a service 
business or another business remote from the 
direct production of agricultural products, his 
services cease to be “agriculture” within the 
meaning of subdivision (1). Hinson v. Creech, 286 
N.C. 156, 209 S.E.2d 471 (1974). 

The line of demarcation between agricultural 
and nonagricultural employment often becomes 
extremely attenuated, and the question in 
marginal factual situations must frequently 
turn upon whether the employment is a 
separable, commercial enterprise rather than a 
purely agricultural undertaking. Hinson v. 
Creech, 286 N.C. 156, 209 S.E.2d 471 (1974). 

Sawmills and Logging Operations. 
Plaintiff was injured while serving as a 
brakeman on a train that was used exclusively 
for the purpose of moving timber from 
defendant’s land to its mill. The court treated the 
action as one for negligence and did not mention 
the Workers’ Compensation Act. Bateman v. 
Brooks, 204 N.C. 176, 167 S.E. 627 (1933). 

B. Employee. 

1. In General. 

What Employees Excluded. — This Chapter 
excludes persons whose employment is casual 
and not in the course of the trade, business, 
profession or occupation of the employer, and 
specifically excepts from its provisions casual 
employees, farm laborers and _ domestic 
servants. Burnett v. Palmer-Lipe Paint Co., 216 

N.C. 204, 4 S.E.2d 507 (1939). 
Question whether employer-employee 

relationship exists is jurisdictional. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965). 

The existence of the employer-employee 
relationship at the time of an accident is a 
jurisdictional fact. Lucas v. Li’l Gen. Stores, 289 
N.C. 212, 221 S.E.2d 257 (1976). 
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And Is Mixed Question of Law and Fact. — 
The inquiry whether employer-employee 
relationship exists is a mixed question of fact 
and law. Askew v. Leonard Tire Co., 264 N.C. 
168, 141 S.E.2d 280 (1965). 

Its correct determination depends upon the 
answer to two questions: (1) What are the terms 
of the agreement — that is, what was the 
contract between the parties; and (2) what 
relationship between the parties was created by 
the contract — was it that of master and servant 
or that of employer and independent contractor? 
The first involves a question of fact and the 
second is a question of law. Askew v. Leonard 
Tire Co., 264 N.C. 168, 141 S.E.2d 280 (1965). 
Common-Law Tests Applicable. — Whether 

an employer-employee relationship existed at 
the time of the injury by accident is to be 
determined by the application of the ordinary 
common-law tests. Lucas v. ‘Li’] Gen. Stores, 289 
N.C. 212, 221 S.E.2d 257 (1976). 

Statutory definition of “employee” adds 
nothing to common-law meaning of the term. 
Lucas v. Li’l Gen. Stores, 289 N.C. 212, 221 
S.E.2d 257 (1976). 
An employee is one who works for another 

for wages or salary, and the right to demand pay 
for his services from his employer would seem to 
be essential to his right to receive compensation 
under the Act, in case of injury sustained by 
accident arising out of and in the course of his 
employment. Lucas v. Li’l Gen. Stores, 289 N.C. 
212, 221 S.E.2d 257 (1976). 
One who seeks to avail himself of the Act 

must come within its terms and must be held to 
proof that he is in a class embraced in the act. 
Hayes v. Board of Trustees, 224 N.C. 11, 29 
S.E.2d 187 (1944); Richards v. Nationwide 
Homes, 263 N.C. 295, 139 S.E.2d 645 (1965). 

It is well settled that to be entitled to maintain 
a proceeding for compensation under the Act the 
claimant must have been an employee of the 
alleged employer at the time of his injury, or, in 
case of a claim for death benefits, the deceased 
must have been such an employee when injured. 
Lucas v. Lil Gen. Stores, 289 N.C. 212, 221 
S.E.2d 257 (1976). 
Claimant Must Be Employee of Employer 

from Whom Compensation Is Claimed. — An 
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injured person is entitled to compensation under . 
the Act only if he is an employee of the party 
from whom compensation is claimed at the time 
of his injury. Hart v. Thomasville Motors, Inc., 
244 N.C. 84, 92 S.E.2d 673 (1956); Richards v. 
Nationwide Homes, 263 N.C. 295, 139 S.E. 645 
(1965). 

To be entitled to maintain a proceeding for 
compensation for personal injury under the Act, 
the claimant must be, in fact and in law, an 
employee of the alleged employer. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965). 
Employee under Compulsion of Legal 
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Process. — One may be an employee, within the 
meaning of the Workers’ Compensation Act, 
though his employment is involuntary and under 
the compulsion of legal process. Hicks v. 
Guilford County, 267 N.C. 364, 148 S.E.2d 240 

(1966). 
Whether an injured person is an employee of 

the defendant is a matter of proof which may 
properly be determined in the Supreme Court. 
Charnock v. Reusing Light & Refrigerating Co., 
202 N.C. 105, 161 S.E. 707 (1931) (where plaintiff 
brought a common-law action to recover for 
injuries received while riding as a guest). 

Apprentices. — As a matter of law, the 
participants in a laboratory assistantship 
program were acting as “apprentices” 
undergoing on-the-job training and hence should 
be considered employees subject to the 
provisions of workers’ compensation. Wright v. 
Wilson Mem. Hosp., 30 N.C. App. 91, 226 S8.E.2d 
225, cert. denied, 290 N.C. 668, 228 S.E.2d 459 
(1976). 
Farm Laborers. — Where employee cleaned, 

graded, packaged and delivered eggs, kept 
records and collected for eggs delivered, her 
duties were sufficiently removed from the 
normal process of agriculture to prevent her 
exclusion from coverage as a “farm laborer.” 
Hinson v. Creech, 286 N.C. 156, 209 S.E.2d 471 

(1974). 
Executives. — For cases involving executives, 

decided before the passage of c. 1055 of the 1955 
amendment making executives employees, see 
Hodges v. Home Mtg. Co., 201 N.C. 701, 161S.E. 
220 (1931); Hunter v. Hunter Auto Co., 204 N.C. 
723, 169 S.E. 648 (1933); Jones v. Planters’ Nat’] 
Bank & Trust Co., 206 N.C. 214, 173 S.E. 595 
(1934); Nissen v. City of Winston-Salem, 206 
N.C. 888, 175 S.E. 310 (1934); Rowe v. 
Rowe-Coward Co., 208 N.C. 484, 181 S.E. 254 
(1935); Gassaway v. Gassaway & Owen, Inc., 
220 N.C. 694, 18 S.E.2d 120 (1942); Pearson v. 

Newt Pearson, Inc., 222 N.C. 69, 21 S.E.2d 879 
(1942). | 
Where a corporate employer with less than the 

minimum number of employees procures a 
policy of compensation insurance, such employer 
is presumed to have accepted the provisions of 
the Act, and such policy covers its executive 
officers notwithstanding the premium on the 

policy is based on the compensation of a single 
nonexecutive employee and the parties intended 
to cover him. only, unless. notice of 
nonacceptance by the executive officers is duly 
filed with the Industrial Commission. 
Laughridge v. South Mt. Pulpwood Co., 266 N.C. 
769, 147 S.E.2d 213 (1966). 
Where worker was hired by agent acting 

beyond his authority which action was known 
by the worker and agent to be unauthorized, the 
worker’s wife is not entitled to compensation for 
worker’s death on the job because he was not an 
employee within the meaning of subdivision (2). 
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Lucas v. Li’] Gen. Stores, 25 N.C. App. 190, 212 
§.E.2d 525 (1975), aff’d, 289 N.C. 212, 221 S.E.2d 
257 (1976). 
Decedent was not an employee in the meaning 

of subdivision (2) of this section when he was 
shot and killed during a robbery while in 
defendant’s store, where decedent had 
previously been dismissed from defendant’s 
employment but continued to assist his wife 
when she succeeded him as acting manager of 
the store, defendant’s agent had no authority to 
allow decedent to continue working at the store, 
and both decedent and his wife knew that 
defendant’s agent was acting in excess of his 
authority in permitting decedent to continue 
working in the store. Lucas v. Li’l Gen. Stores, 
289 N.C. 212, 221 S.E.2d 257 (1976). 
Employee Does Not Include Person on 

Suspended Sentence Who Is Not a Prisoner. — 
See opinion of Attorney General to Honorable 
Gilbert H. Burnett, 41 N.C.A.G. 398 (1971). 

2. Casual Employees; Employment in 
the Course of Trade, etc. 

Cross Reference. — See note to § 97-13. 
When Casual Employee’ Entitled to 

Compensation. — Section 97-13 of this Chapter, 
providing that the act shall not apply to casual 
employees, is not totally repugnant to this 
section, providing for compensation for an injury 
to an employee while “in the course of the trade, 
business,” etc., and an employee is entitled to 
compensation even if the employment is casual, 
if he is injured in the course of the trade, 
business, etc. Johnson v. Asheville Hosiery Co., 
199 N.C. 38, 153 S.E. 591 (1930). 
The restriction of this act excluding injuries 

sustained in casual employment will not exclude 
an applicant under the provisions of the act when 
he sustains injuries in the course of the general 
trade, business, etc., of the employer and 
material or expedient therein, and the painting 
of the interior of a machine room to give the 
employees therein a better light or for the 
protection of the permanent structure, is not a 
casual employment and is one in the general 
course of business, and the act applies to an 
injury received by a worker engaged in such 
painting. Johnson v. Asheville Hosiery Co., 199 
N.C. 38, 158 S.E. 591 (1930). 
Casual Employment Defined. — Casual 

employment is employment at uncertain times or 
irregular intervals, by chance, fortuitous for no 
fixed time, not in usual course of trade, business, 
occupation or profession of employer, for short 
time, occasional, irregular or incidental. Clark v. 
Waverly Mills, Inc., 12 N.C. App. 535, 183 S.E. 
855 (1971). 
Employment is casual when it is irregular, 

unpredictable, sporadic and brief in nature. 
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Clark v. Waverly Mills, Inc., 12 N.C. App. 535, 
183 8.E.2d 855 (1971). 
Employment Is Not Casual because 

Intermittent. — The Commission has said: “... 
we must conclude that the legislature did not 
contemplate an employment to be continuous in 
order to bring it within the act, as they certainly 
would not enact a_ statute with such 
requirements that common knowledge would 
show to be a nullity under such construction.” 
Employment that is definite, whether for a day 
or for a year, is not casual. 8 N.C.L. Rev. 422. 

Employment continuously for five or six 
weeks in construction of facilities for 
defendant’s plant may not be held to be either 
causal or not in the course of defendant’s 
business. Smith v. Southern Waste Paper Co., 
226 N.C. 47, 36 S.E.2d 730 (1946). 

Decedents Held Not Casual Employees. — 
The evidence tended to show that the defendant 
operated a general mercantile business, which 
included the selling and delivery of commercial 
fertilizers, and that plaintiffs’ intestates had 
been working for a period of more than two 
months at stated weekly wages in delivering the 
fertilizers by truck, when they met with a fatal 
accident arising out of land in the course of their 
employment. It was held that decedents were 
not casual employees, and further, the injury 
arose within the scope of the employer’s regular 
business, and therefore they were employees of 
defendant within the coverage of the Act. 
Hunter v. Peirson, 229 N.C. 356, 49 S.E.2d 
653 (1948). ; 

Employment Held Casual. — A plaintiff’s 
employment for a period of only two days to help 
prepare for an annual company picnic was 
strictly a chance employment for a brief period 
of time. It was not the sort of work that plaintiff 
could rely upon as a regular source of income. 
There was no reasonable probability that she 
would be employed in future years to assist in 
preparing for the annual picnics. Thus, 
plaintiff’s employment was “casual” within the 
meaning of subdivision (2) of this section. Clark 
v. Waverly Mills, Inc., 12 N.C. App. 5385, 183 
S.E.2d 855 (1971). 

Casual Employee Not’ Entitled to 
Compensation Where Employment Is Not in 
Course of Employer’s Business. — For an 
employee to be excluded from benefits under the 
Workers’ Compensation Act his employment 

must be casual, and in addition thereto, not in the 
course of the trade, business, profession or 
occupation of his employer. Clark v. Waverly 
Mills, Inc., 12 N.C. App. 535, 183 S.E.2d 855 
(1971). 

Picnic Sponsored by Manufacturing Firm 
Not Part of Regular Business. — Sponsoring 
and paying for a picnic for the optional pleasure 
of its employees and selected community citizens 
was not an essential part of the employer’s 
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habitual and regular business of manufacturing 
yarn and cotton goods. Clark v. Waverly Mills, 
Inc., 12 N.C. App. 535, 183 S.E.2d 855 (1971). 

Preparing food for an annual employee outing 
does not constitute engaging in a function 
inherent in an employer’s usual business of 
manufacturing. Clark v. Waverly Mills, Inc., 12 
N.C. App. 535, 183 S.E.2d 855 (1971). 

3. Employees and Independent 

Contractors. 

Cross Reference. — For further cases 
involving independent contractors, see note to 
§ 97-19. 

Common-Law Meaning of “Employee” and 
“Independent Contractor” Not Changed. — 
Except as to public officers the definition of 
“employee” contained in this section adds 
nothing to the common-law meaning of the term. 
Nor does it encroach upon or limit the 
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common-law meaning of “independent con-— 
tractor.” These terms must be given their 
natural and ordinary meaning in their accepted 
legal sense. Hayes v. Board of Trustees, 224 
N.C. 11, 29 S.E.2d 187 (1944). 

The definition of “employee” in subdivision (2) 
of this section adds nothing to the common-law 
meaning of the term “employee.” Hicks v. 
Guilford County, 267 N.C. 364, 148 S.E.2d 240 
(1966) 

The question whether one employed to 
perform specified work for another is to be 
regarded as an independent contractor, or as an 
employee within the operation of the Act, is 
determined by the application of the ordinary 
common-law tests. Hicks v. Guilford County, 267 
N.C. 364, 148 S.E.2d 240 (1966). 
Whether a person is an_ independent 

contractor or an employee within the meaning of 
the act is to be determined in accordance with the 
common law. Scott v. Waccamaw Lumber Co., 
232 N.C. 162, 59 S.E.2d 425 (1950). 

Act Inapplicable to Independent Contractor. 
— An independent contractor is not a person 
included within the terms of the act, and the 
Industrial Commission has no jurisdiction to 
apply the act to a person who is not subject to its 
provisions. Richards v. Nationwide Homes, 263 
N.C. 295, 139 S.E.2d 645 (1965). 

Independent Contractor Defined. 
Generally an independent contractor is one who 
exercises independent employment and con- 
tracts to do a piece of work according to his own 
judgment and method, without being subject to 
his employer except as to the results of his work. 
Smith v. Southern Waste Paper Co., 226 N.C. 47, 
36 S.E.2d 730 (1946); McCraw v. Calvine Mills, 
Inc., 233 N.C. 524, 64 S.E.2d 658 (1951); Millard 
v. Hoffman, Butler & Assocs., 29 N.C. App. 327, 
224 S.E.2d 237, cert. denied, 290 N.C. 551, 226 
S.E.2d 510 (1976). 
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When one undertakes to do a specific job 
under contract and the manner of doing it, 
including employment, payment and control of 
persons working with or under him, is left 
entirely to him, he will be regarded as an 

independent contractor unless the person for 
whom the work is being done has retained the 
right to exercise control in respect to the manner 
in which the work is to be executed. McCraw v. 
Calvine Mills, Inc., 233 N.C. 524, 64 S.E.2d 658 
(1951); Millard v. Hoffman, Butler & Assocs., 29 
N.C. App. 327, 224 S.E.2d 237, cert. denied, 290 
N.C. 551, 226 S.E.2d 510 (1976). 

An independent contractor has been defined 
as one who exercises an_ independent 
employment, contracts to do a piece of work 
according to his own judgment and methods, and 
without being subject to his employer, except as 
to the result of the work, and who has the right 

to employ and direct the action of other workers 
in the prosecution of the work without 
interference or right of control on the part of his 
employer. Askew v. Leonard Tire Co., 264 N.C. 
168, 141 S.E.2d 280 (1965). 
Elements of Rekationship of Employer and 

Independent Contractor. — The elements 
which earmark the relationship of employer and 
independent contractor, are generally as 
follows: The person employed (a) is engaged in 
an independent business, calling, or occupation; 
(b) is to have the independent use of his skill, 
knowledge, or training in the execution of the 
work; (c) is doing a specific piece of work at a 
fixed price, or for a lump sum or upon a 
quantitative basis; (d) is not subject to discharge 
because he adopts one method of doing the work 
rather than another; (e) is not in the regular 
employ of the other contracting party; (f) is free 
to use such assistants as he thinks proper; (g) 
has full control over such assistants; and (h) 
selects his own time. The presence of no one of 
these indicia is controlling, nor is the presence of 
all required. Hayes v. Board of Trustees, 224 
N.C. 11, 29 S.E.2d 187 (1944); Morse v. Curtis, 
276 N.C. 371, 172 S.E.2d 495 (1970). 

There are many elements to be considered in 
determining whether a person in the execution 
of work for another is an employee or 
independent contractor, and no_ particular 
element is controlling. Askew v. Leonard Tire 
Co., 264 N.C. 168, 141 S.E.2d 280 (1965). 

Test of Employee Is Right of Control. — The 
test is whether the party for whom the work is 
being done has the right to control the worker 
with respect to the manner or method of doing 
the work, as distinguished from the right merely 
to require certain definite results conforming to 
the contract. If the employer has right of 
control, it is immaterial whether he actually 
exercises it. Scott v. Waccamaw Lumber Co., 232 
N.C. 162, 59 S.E.2d 425 (1950); McCraw v. 
Calvine Mills, Inc., 2833 N.C. 524, 64 S.E.2d 658 
(1951); Hicks v. Guilford County, 267 N.C. 364, 
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148 S.E.2d 240(1966); Morse v. Curtis, 276 N.C. 
371, 172 S.E.2d 495 (1970). See Hinkle v. City of 
Lexington, 239 N.C. 105, 79 S.E.2d 220 (1958); 
Millard v. Hoffman, Butler & Assoes., 29 N.C. 
App. 327, 224 S.E.2d 237, cert. denied, 290 N.C. 
551, 226 S.E.2d 510 (1976). 

The right of an employer to supervise and 
control the activities of one working under him 
determines to a great extent whether that one is 
an employee. Hunter v. Hunter Auto Co., 204 
N.C. 723, 169 S.E. 648 (1933) (where claimant, a 
secretary in defendant company, was under the 
supervision of the manager). 

In Bryson v. Gloucester Lumber Co., 204 N.C. 
664, 169 S.E. 276 (1933), the test was expressed 
as follows: “Generally speaking, an independent 
contractor is one who undertakes to produce a 
given result, but so that in the actual execution 
of the work he is not under the orders or control 
of the person for whom he does it, and may use 
his own discretion in matters and things not 
specified.” “One who represents another only as 
to the results of a piece of work, and not as to the 
means of accomplishing it, is an independent 
contractor and not a servant or employee.” See 
Richards v. Nationwide Homes, 263 N.C. 295, 
139 S.E.2d 645 (1965). 

In. the absence of pertinent statutory 
definitions, whether a person is an independent 
contractor, or a subcontractor who is an 

independent contractor, or an employee within 
the meaning of the act is to be determined by the 
application of the ordinary common-law tests. 
Richards v. Nationwide Homes, 263 N.C. 295, 
139 S.E.2d 645 (1965). 
The test for determining whether a 

relationship between parties is that of employer 
and employee, or that of employer and 
independent contractor, is whether the party for 
whom the work is being done has the right to 
control the worker with respect to the manner or 
method of doing work, as distinguished from the 
right merely to require certain definite results 
conforming to the contract. Alford v. Victory 
Cab Co., 30 N.C. App. 657, 228 S.E.2d 48 (1976). 

Lent Employee Test. — Because of the 
statutory requirement that the employment be 
under an “appointment or contract of hire,”’ the 
first question which must be answered in 
determining whether a lent employee has 
entered into an employment relationship with a 
special employer for Workers’ Compensation 

Act purposes is: Did he make a contract of hire 
with the special employer? If this question 
cannot be answered “yes,” the investigation is 
closed, and this must necessarily be so, since the 
employee loses certain rights along with those 
he gains when he strikes up a new employment 
relation. Collins v. James Paul Edwards, Inc., 21 
N.C. App. 455, 204 S.E.2d 878, cert. denied, 285 
N.C. 589, 206 S.E.2d 862 (1974). 

Source of Payment Not Conclusive. — 
Plaintiff was a private in the national guard. He 
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was paid 50¢ per drill by the State and $1.00 per 
week by the federal government. Although his 
services were voluntary, he was required to sign 
an enlistment contract which subjected him to 
the direction and control of the State. It was held 
that claimant was an employee. Baker v. State, 
200 N.C. 232, 156 S.E. 917 (1931). 

The second sentence of subdivision (2) was 
added in 1943. — Ed. note. 
Employee of Independent Contractor 

Cannot Recover § against Principal. 
Compensation is recoverable only against the 
employer of the injured worker, and therefore if 
the worker is an employee of an independent 
contractor, the employer of the independent 
contractor cannot be _ held _ liable for 
compensation. Scott v. Waccamaw Lumber Co., 
232 N.C. 162, 59 S.E.2d 425 (1950). 

The distinction between an independent 
contractor and an employee entitled to benefits 
has frequently been considered by the Supreme 
Court and applied to the _ particular 
circumstances of individual cases. See Cooper v. 
Colonial Ice Co., 230 N.C. 438, 51 S.E.2d 889 
(1949), citing Johnson v. Asheville Hosiery Co., 
199 N.C. 38, 153 S.E. 591 (1930); Creswell v. 
Charlotte News Publishing Co., 204 N.C. 380, 
168 S.E. 408 (1933); Beach v. McLean, 219 N.C. 
521, 14 S.E.2d 515 (1941); Hayes v. Board of 
Trustees, 224 N.C. 11, 29 S.E.2d 187 (1944); 
Smith v. Southern Waste Paper Co., 226 N.C. 47, 
36 S.E.2d 730 (1946); Creighton v. Sntpes, 227 
N.C. 90, 40 S.E.2d 612 (1946); Bell v. Williamston 
Lumber Co., 227 N.C. 173, 41 S.E.2d 281 (1947); 
Perley v. Ballenger Paving Co., 228 N.C. 479, 46 
S.E.2d 298 (1948). 

Question of Law. — On undisputed facts the 
question whether one is independent contractor 
or employee is one of law reviewable by the 
court. Beach v. McLean, 219 N.C. 521, 14 S.E.2d 
515 (1941). 
Whether the facts found by the Commission 

are supported by competent evidence and 
whether the facts found by the Commission 
support the legal conclusion that the injured 
party was an employee are reviewable by the 
court as questions of law. Pearson v. Peerless 
Flooring Co., 247 N.C. 484, 101 S.E.2d 301 (1958). 

Claimant Held Employee of Independent 
Contractor. — In McCraw v. Calvine Mills, Inc., 
233 N.C. 524, 64 S.E.2d 658 (1951), the control 
exercised and exercisable over employees of G, 
who was a painting contractor engaged to paint 
defendant’s mill, determined that defendant was 
not the employer of claimant, but that claimant 
was an employer of G, who was an independent 
contractor. 
McLean was hired by Long Shoals Cotton 

Mills to move machinery from one mill to 
another under a contract whereby he furnished 
his own trucks and labor. He engaged plaintiff 
for temporary service and plaintiff was injured 
in the work of dismantling a machine for 
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movement. A representative of the cotton mills 
was present part of the time but it reserved no 
right to, nor did it, direct the manner of doing 

the work. McLean was not regularly employed 
by the mills but was engaged in machine moving 
and salvaging as a business and he was here paid 
on a piece basis. It was held that McLean was an 
independent contractor and plaintiff was his 
employee, not an employee of the cotton mills. 
McLean’s insolvency is irrelevant where there is 
no conflict in the evidence as to _ his 
independence. Beach v. McLean, 219 N.C. 521, 14 
S.E.2d 515 (1941). 
Agreement Changing Status of Independent 

Contractor to Foreman. — Defendant partners, 
general contractors, had sublet electrical work 
to one Elkins who had less than five employees, 
one of whom was plaintiff claimant. Elkins, 
having figured too low, persuaded defendants to 
let him go ahead under a new agreement 
whereby defendants were to pay for the 
materials and labor. There was evidence that one 
of the defendants was on the job “practically all 
the time” and that he gave instructions as to 
changing the location of some fixtures but not 
otherwise. It was held, three judges dissenting, 
that there was sufficient evidence to sustain the 
finding that Elkins became a mere foreman on 
this job and that plaintiff was defendants’ 
employee. Graham v. Wall, 220 N.C. 84, 16 
S.E.2d 691 (1941). 
Truck Driver Did Not Impliedly Consent to 

New Employment Relationship. — Where 
there was no evidence nor was there any 
contention that a truck driver employed by a 
firm, and a special contractor using those trucks 
ever expressly consented to enter into any 
employment relationship with each other, and 
certainly there was no express “appointment or 
contract of hire” entered into between them, the 
facts did not show such acceptance by the driver 
of control and direction by the contractor’s 
employees over his activities as a truck driver 
for the original employer as to warrant the 
conclusion that he impliedly consented to enter 
into a new and special employment relationship 
with the contractor. Collins v. James Paul 
Edwards, Inc., 21 N.C. App. 455, 204 S.E.2d 878, 
cert, denied, 285 N.C. 589, 206 S.E.2d 862 (1974). 

Director of Sawmill Operations Held 
Supervisory Employee. — Evidence tending to 
show that defendant lumber company operated 
a sawmill as a part of its general business, that 
it owned the sawmill, controlled the premises 
where the work was performed, determined the 
amount of work to be done thereat, gave 
directions on occasion as to the dimensions of the 
lumber to be sawed, and that the person 
directing the sawmill operations worked 
exclusively for the lumber company, which had 
the power to discharge him at any time with or 
without cause, was held sufficient to support a 
finding that the director of the sawmill 
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operations was a supervisory employee and not 
an independent contractor. Scott v. Waccamaw 
Lumber Co., 232 N.C. 162, 59 S.E.2d 425 (1950). 

Electrician Rebuilding Line in “Off” Hours 

Held Independent Contractor. Where 
defendant contracted with plaintiff and two 
other electricians to rebuild in their “off” hours 
a part of its electric line for a lump sum of 
$30.00, the defendant having the holes dug and 
furnishing the poles, a truck, other tools, and 
two helpers, requiring that certain trees be not 
trimmed but disclaiming any knowledge of the 
work and leaving it up to the electricians, and 
plaintiff was killed by a live wire while so 
engaged, and thereafter the remaining 
electricians secured other help and completed 
the job, the relationship thus created is that of 
independent contractor. Hayes v. Board of 
Trustees, 224 N.C. 11, 29 S.E.2d 137 (1944). 

Machinist Constructing Conveyor under 
Contract as Employee. — Where evidence 
tended to show that deceased, a machinist, 
contracted’ to construct a conveyor from 
materials furnished by defendant and in 
accordance with his rough sketch, hourly wage 
being basis of pay, and parties appeared to have 
treated contract as one of employment, such 
evidence was sufficient to sustain finding of 
Commission that deceased was employee and 
not independent contractor. Smith v. Southern 
Waste Paper Co., 226 N.C. 47, 36 S.E.2d 730 
(1946). 
Mechanic Supervising Installation under 

Contract as Employee. — Where findings 
included fact that the seller of materials for 
construction of dry kilns recommended upon 
purchaser’s request an expert mechanic to 
supervise their installation under contractual 

agreement that such mechanic should be 
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considered an employee of the purchaser and 
mechanic was merely supervising installation of 
the kilns because purchaser had no foreman 
with sufficient experience and skill to supervise 
the installation in accordance with the plans and 
specifications furnished by the seller, such 
findings supported legal conclusion that the 
mechanic was an employee of the purchaser 
rather than an independent contractor, Pearson 
v. Peerless Flooring Co., 247 N.C. 484, 101 
S.E.2d 301 (1958). 

Plaintiff in painting defendant’s mill was 
not an independent contractor where it 
appeared that defendant directed plaintiff's 
work, hired his helpers and purchased his 
supplies. Johnson v. Asheville Hosiery Co,, 199 
N.C, 88, 153 S.E, 591 (1980), 

Hauler Held Independent Contractor, — The 
evidence tended to show that deceased was a 
licensed contract hauler, and was engaged to 
haul sand, gravel and concrete from defendant’s 
bins to defendant’s concrete mixer along a route 
selected by defendant, but that defendant had no 
control over the number of hours deceased 
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worked or whether deceased drove his own truck 
or employed a driver, and that deceased paid for 
his own gas and oil and made his own repairs to 
his truck. Deceased was paid a stipulated sum 
per load and was also paid the hourly wage of 
truck driver employed by defendant for time lost 
waiting in line when the concrete mixer broke 
down. Deceased was killed when struck by a 
train at a grade crossing while hauling for 
defendant on the route selected. It was held that, 
upon the evidence, deceased was an independent 
contractor and not an employee within the 
meaning of this section, and the judgment of the 
superior court affirming the award of 
compensation by the Industrial Commission, 
was reversed. Perley v. Ballenger Paving Co., 
228 N.C. 479, 46 S.E.2d 298 (1948). 
Hauling Lumber at Specified Rate per 

Thousand. — In Bryson v. Gloucester Lumber 
Co., 204 N.C. 664, 169 S.E. 276 (1933), the court 
held deceased to be an independent contractor 
where it appear that he hauled logs for 
defendant at a specified rate per thousand, 
employed his own helpers, and worked in his own 
way without any direction from defendant. 
Salesman as Employee. — Deceased, at the 

time of his fatal injury, was engaged in selling 
the products of defendant. Letters to him from 
defendant’s home office were introduced in 
evidence which contained instructions for the 
collection of an account which, as an exception, 
had been charged directly to the purchaser by 
defendant, and also a letter stating that 
defendant would fill his orders C.0.D. without 
deducting commissions, and at the end of the 
week would then figure his commissions and 
send him a check therefor plus any difference 
“to make up the $25.00 salary,” and also stating 
that a certain sum was due for social security 
and asking for his social security number. It was 
held that the evidence, with other evidence in the 
case, was sufficient to support the finding of the 
Industrial Commission that the deceased was an 
employee of the defendant, and not a jobber or 
independent contractor. Cloninger v. Ambrosia 
Cake Bakery Co., 218 N.C. 26, 9 S.E.2d 615 
(1940). 
Operator of Service Station Held Employee 

of Oil Company. — Deceased operated a service 
station for defendant on a commission basis, 
being required to keep the place open at certain 
hours, being told to whom to give credit, and 
being under the control of the president of the 
defendant company. The Commission’s 
conclusion that deceased was an employee was 
sustained. Russell v. Western Oil Co., 206 N.C. 
341, 174 S.E. 101 (1934). 
A newsboy engaged in selling papers is held 

not to be an employee of the newspaper within 
the meaning of that term as used in this section, 
the newsboy not being on the newspaper’s 
payroll and being without authority to solicit 
subscriptions and being free to select his own 
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methods of effecting sales, although some 
degree of supervision was exercised by the 
newspaper. Creswell v. Charlotte News 
Publishing Co., 204 N.C. 380, 168 S.E. 408 (1933). 
Deliveryman for Ice Company Held 

Employee. — Deceased employee was a 
deliveryman for defendant ice company. 
Defendant furnished a horse and wagon and all 
necessary equipment. Each morning in season, 
deceased obtained a load of ice for which he was 
charged. It was sold at defendant’s regular 
retail price, and deceased was credited with the 
amount unsold at the end of the day. These facts 
were held sufficient to establish an employer- 
employee relation upon which the award of 
compensation was based. Cooper v. Colonial Ice 
Co., 280 N.C. 48, 51 S.E.2d 889 (1949), 
distinguishing Creswell v. Charlotte News 
Publishing Co., 204 N.C. 380, 168 S.E. 408 (1933). 

Painter Held Employee. — Where plaintiff 
was a painter of long experience, who had 
consistently worked for others for fixed hourly 
wages, and did not hold himself out as a painting 
contractor, and during his long experience had 
only once done a painting job for a lump sum, 
and it was inferred that he was employed by 
defendant employer because of the quality of his 
individual work, that he was not to employ or 
delegate the work to others, and that he was to 
be paid an hourly wage for such time as he 
worked, it was held that he was an employee 
rather than an independent contractor. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965). 
Findings of Commission Held Insufficient. 

— Where men working on lumbering jobs were 

injured it was contended that they were not in 
the employ of defendant but of independent 
subcontractors with whom the defendant had 
written agreements. The Commission found that 
the purported subcontractors were on the 
defendant’s payroll (one as a superintendent) 
and that the injured men ate at a camp bearing 
defendant’s name and received their pay by 
check direct from defendant; accordingly that 
the men were employees of, and entitled to 
compensation from, defendants. The Supreme 
Court remanded the cause for more specific 
findings of fact as to the making and 
performance of the alleged contract with 
“subcontractors” and as to the relationship of 
the parties, and for a separate finding of law as 
to who was the employer of claimants. Farmer v. 
Bemis Lumber Co., 217 N.C. 158, 7 S.E.2d 376 
(1940); Cook v. Bemis Lumber Co., 217 N.C. 161, 

7 S.E.2d 378 (1940). 

4, State and Municipal Employees. 

Cross Reference. — As to prisoners, see 
§ 97-13(c). 
An employee of the State engaged in the 

cultivation of food crops on lands of the State 
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used by the State Hospital is an employee of the 
State within the coverage of this section and 
§ 97-13, and his death from an accident arising 
out of and in the course of his employment is 
compensable. Barbour v. State Hosp., 213 N.C. 
515, 196 S.E. 812 (1938). 
A municipal corporation is subject to the 

Workers’ Compensation Act, even though it 
employs less than the minimum number of 
employees, under this section, the legislative 
intent to classify municipal corporations with the 
State and its political subdivisions being 
consonant with reason and being indicated by 
§ 97-13, which does not include municipal 
corporations employing less than the minimum 
number of employees in listing employers 
exempt from the act, and § 97-7, which provides 
that neither the State nor any municipal 
corporation nor any subdivision of the State, nor 
employees of the same, shall have the right to 
reject the provisions of the act, and it being 
required that these sections be construed in pari 
materia to determine the legislative intent. Rape 
v. Town of Huntersville, 214 N.C. 505, 199 S.E. 
736 (1938). 

For a related topic, see § 97-13(b). 
A worker employed by a city under a 

contract stipulating the wages to be received 
by the worker is an employee of the city within 
the meaning of this section, and the fact that the 
city obtains the money to pay the wages from 
the Reconstruction Finance Corporation is 
immaterial on the question of the relationship 
between the worker and the city. Mayze v. Town 
of Forest City, 207 N.C. 168, 176 S.E. 270 (1934). 

A juror, regularly summoned and serving, is 
not an employee of the county within the 
meaning of the North Carolina Workers’ 
Compensation Act. Hicks v. Guilford County, 
267 N.C. 364, 148 S.E.2d 240 (1966). 
And Act Is Inapplicable to His Injury. — 

Since in this jurisdiction a juror is not an 
employee of the county, the Workers’ 
Compensation Act does not apply to an injury 
sustained by a juror in the course of his or her 
service as such. Hicks v. Guilford County, 267 
N.C. 364, 148 S.E.2d 240 (1966). 

Injury to Deputized Policeman Aiding in 
Arrest. — Evidence that claimant was injured 
while attempting to aid a policeman in serving a 
warrant for a breach of the peace, and that 
claimant had been duly deputized by the 
policeman to aid in making the arrest, was 
sufficient to support the finding of the 
Industrial Commission that at the time of injury 
claimant was an employee of defendant town 
under a valid appointment. Tomlinson v. Town of 
Norwood, 208 N.C. 716, 182 S.E. 659 (1935). 

Injury to Policeman Pursuing Offender 
beyond Jurisdiction. — Note the effect of the 
1949 amendment to subdivision (2) of this section. 
[The 1949 amendment added the last proviso in 
the first paragraph of subdivision (2).]. For cases 
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decided under this section as it stood prior to the 
amendment, see Wilson v. Town of Mooresville, 
222 N.C. 288, 22 S.E.2d 907 (1942); Taylor v. 
Town of Wake Forest, 228 N.C. 346, 45 S.E.2d 
387 (1947). 

See § 160A-293, which protects the rights 
under the Workers’ Compensation Act of 
firemen acting outside city limits. 

Deputy Sheriff as Employee. — The 1939 
amendment including deputy sheriffs within the 
meaning of the term “employee” as used in this 
section, is not violative of N.C. Const., Art. I, 

§ 32 or Art. II, § 24. Towe v. Yancey County, 
224 N.C. 579, 31 S.E.2d 754 (1944). 

For cases dealing with deputies and decided 
under this section as it stood prior to the 
amendment, see Saunders v. Allen, 208 N.C. 189, 
179 S.E. 754 (1935); Borders v. Cline, 212 N.C. 
472, 193 S.E. 826 (1937); Gowens v. Alamance 
County, 216 N.C. 107, 3 S.E.2d 339 (1939); Clark 
v. Sheffield, 216 N.C. 375, 5 S.E.2d 183 (1939). 

For a discussion of the situation as to deputy 
sheriffs before the amendment, see 16 N.C.L. 

Rev. 419. 
1939 Amendment Deeming Deputy Sheriff 

an Employee Not Retroactive. — The provision 
of c. 277, Laws of 1939, that deputy sheriffs shall 
be deemed employees of the county for the 
purpose of determining the rights of the parties 
under the Workers’ Compensation Act, does not 
apply to accidents occurring prior to the 
enactment of the amendment. Clark v. Sheffield, 
216 N.C. 375, 5 S.E.2d 133 (1939). 
A prisoner is not an employee as defined by 

this section. Lawson v. North Carolina State 
Hwy. & Pub. Works Comm’n, 248 N.C. 276, 103 
S.E.2d 366 (1958). See § 97-13(c). 
A county board of education is the sole 

employer of one under contract to teach 
vocational agriculture in a county school, where 
such teacher’s salary is paid in part from funds 
furnished as a gift to such board by the State 
and federal governments, and, as such sole 
employer, is liable, with its insurance carrier, 
under this Chapter for the death of such teacher 
from an injury by accident arising out of and in 
the course of his employment. Callihan v. Board 
of Educ., 222 N.C. 381, 23 S.E.2d 297 (1942). 
A person employed by a graded school 

district as teacher and director of athletics is an 
employee of a political subdivision of the State, 
and is entitled to the benefits of the 
compensation act under this section. Perdue v. 
State Bd. of Equalization, 205 N.C. 730, 172 S.E. 
396 (1934). 

5. Workers on Relief. 

Person Recovering Federal Relief Not an 
Employee. — A person furnished work for the 
relief of himself and family paid with funds 
provided by the Federal Relief Administration is 
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not an “employee” of the relief administrative 
agencies within the meaning of this section. 
Jackson v. North Carolina Emergency Relief 
Administration, 206 N.C. 274, 173 S.E. 580 
(1934). See Barnhardt v. City of Concord, 213 
N.C. 364, 196 S.E. 310 (1938). 
A different result was reached when the 

injured party was employed’ by _ the 
superintendent of the water and_ light 
department of defendant town and paid from 
funds loaned defendant by the Reconstruction 
Finance Corporation. Mayze v. Town of Forest 
City, 207 N.C. 168, 176 S.E. 270 (1934). 

C. Employer. 

Deputy Sheriff Employed and Paid by Civic 
Association. — Deceased deputy sheriff was 
employed and paid as a local police officer by a 
civic association whose corporate charter 
expressly included the power to hire deputies for 
that service. Compensation insurance was 
carried by the association and in terms covered 
both it and the sheriff, who would not be liable 
under the act. It was proper for the Commission 
to find that the association was the employer. 
Clark v. Sheffield, 216 N.C. 375, 5 S.E.2d 133 
(1939). The case arose before the 1939 

amendment made counties employers of deputy 
sheriffs. 

Deceased Held Employee of Partnership and 
Not of Partner. — Evidence was sufficient to 
support a finding of the Commission that 
deceased, the driver of a tractor-tank, was an 
employee of defendant oil company, a 
partnership, and not of a_ separate 
transportation business operated by one of the 
partners. Moses v. Bartholomew, 238 N.C. 714, 
78 S.E.2d 923 (1958). 

Lessee of Truck Held Liable 
Compensation for Death of Driver. 
Deceased was employed by X to drive a truck 
owned by X, but leased to other haulers and 
under their control. While in the course of 
hauling goods for one of the lessees, deceased 
met his death. The lease contract had provided 
that X provide compensation insurance. The 
court, in holding the lessee liable, found that 
such a contract could not be binding upon the 
employee as he was not a party to it. Whether 
the lessee could recover from X the amount the 
lessee was required to pay was not answered by 
the court. Roth v. McCord, 232 N.C. 678, 62 
S.E.2d 64 (1950). 

for 

Assistant Driver Employed by 
Owner-Lessor of Truck under Trip-Lease 
Agreement. — Where the owner of a truck 
drives same on a trip in interstate commerce for 
an interstate carrier under a trip-lease 
agreement providing that the carrier’s I.C.C. 
license plates should be used and the carrier 
retain control and direction over the truck, an 
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assistant driver employed by the owner-lessor is 
an employee of the carrier within the coverage 
of the North Carolina Workers’ Compensation 
Act. Further, if the owner-lessor be considered 
an independent contractor, but had less than five 
employees and no compensation insurance 
coverage, the carrier would still be liable under 
§ 97-19. McGill v. Bison Fast Freight, Inc., 245 
N.C. 469, 96 S.E.2d 488 (1957). 

Ill. AVERAGE WEEKLY WAGES. 

Editor’s Note. — For note on average weekly 
wage and combination of wages, see 44 N.©.L. 
Rev. 1177 (1966). 

Purpose. — The purpose of the Workers’ 
Compensation Act is to base compensation upon 
the normal income which the employee derived 
from his employment. Lovette v. Reliable Mfg. 
Co., 262 N.C. 288, 186 S.E.2d 685 (1964). 

It seems reasonable that the legislature, 

having placed the economic loss caused by a 
worker’s injury upon the employer for whom he 
was working at the time of the injury, would also 
relate the amount of that loss to the average 
weekly wages which that employer was paying 
the employee. Wallace v. Music Shop, II, Inc., 11 
N.C. App. 328, 181 S.E.2d 237 (1971). 

The dominant intent of subdivision (5) is that 
results fair and just to both employer and 
employee be obtained. Joyner v. A.J. Carey Oil 
Co., 266 N.C. 519, 146 S.E.2d 447 (1966). 

Modification of Definition Is_ for 
Legislature. — Any modification of subdivision 
(5) must be made by the legislature. Barnhardt 
v. Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 

The legislature thought that statutory 
authority in addition to that contained in the 
fourth method of subdivision (5) was necessary 
for the Commission to vary the rule of the first 
method. Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 

Earnings Control “Average Weekly Wages”. 
— Under subdivision (5), “average weekly 
wages” of the employee “‘in the employment in 
which he was working at the time of the injury” 
are based on his earnings rather than his earning 
capacity. Liles v. Faulkner Neon & Elec. Co., 244 

N.C. 658, 94 S.E.2d 790 (1956). 
Compensation Is Based on “Average Weekly 

Wages”. — Under the Workers’ Compensation 
Act, compensation for the injury or death of an 
employee is based on his average weekly wages. 
Lovette v. Reliable Mfg. Co., 262 N.C. 288, 136 

S.E.2d 685 (1964). 
Without Regard for Artificial Maximums on 

Income Based on Social Security. — To 
compute the plaintiff's average weekly wage 
from a consideration of the fact that he had an 
artificial maximum of $1680 placed on his 
earnings because he was retired and drawing 
social security benefits, would not only produce 
results unfair to the employee but would ignore 
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the well-established principle that an injured 
employee’s average weekly wage must be 
computed from his actual earnings in the 
employment in which he is injured rather than 
his earning capacity. Wallace v. Music Shop, II, 
Inc., 11 N.C. App. 328, 181 S.E.2d 237 (1971). 

Subdivision (5) provides five possible 
methods of determining average weekly 
wages. Barnhardt v. Yellow Cab Co., 266 N.C. 
419, 146 S.E.2d 479 (1966). 
And establishes a clear order of preference. 

— When the first method of compensation can 
be used, it must be used. Hensley v. Caswell 
Action Comm., Inc., 296 N.C. 527, 251 S.E.2d 399 
(1979). 

Limitation on Use of Fourth Method of 
Computing Average Weekly Wage. — The 
fourth prescribed method of computing the 
employee’s average weekly wage may not be 
used unless there has been a finding that use of 
the second method would produce results unfair 
and unjust to either the employee or employer. 
Wallace v. Music Shop, II, Inc., 11 N.C. App. 328, 
181 S.E.2d 237 (1971). 
When Special Method of Computation 

Employed. — When, in determining the amount 
to be awarded the dependents of a deceased 
employee, the methods of computing the 
“average weekly wage” enumerated in the first 
paragraph of subdivision (5) of this section 
would be unfair because of exceptional 
circumstances, the Industrial Commission is 
authorized by the second paragraph of said 
subdivision to use such other method of 
computation as would most nearly approximate 
the amount which the employee would be 
earning if living, and the provisions of the 
second paragraph of the subdivision apply to all 
three of the methods of computation 
enumerated in the first paragraph, and such 
other method of computation may be invoked for 
exceptional reasons even though the employee 
had been constantly employed by the employer 
for 52 weeks prior to the time of the injury 
causing death. Early v. W. H. Basnight & Co., 
214 N.C. 103, 198 S.E. 577 (1938). See Liles v. 

Faulkner Neon & Elec. Co., 244 N.C. 653, 94 
S.E.2d 790 (1956). 

The words “the foregoing” in the second 
paragraph of subdivision (5) clearly refer to the 
preceding paragraph. Clark v. Burton Lines, 272 
N.C. 488, 158 S.E.2d 569 (1968). 
Award Based on Total Compensation 

Customarily Earned. Claimant was 
employed as janitor, his compensation for such 
work being paid in part by the State School 
Commission, and was also employed in school 
maintenance work, his compensation for the 
maintenance work being paid exclusively by the 
municipal board of education. He was injured 
while engaged in duties pertaining exclusively to 
school maintenance work. It was held that an 
award computed on the basis of the total 
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compensation customarily earned by claimant, 
rather than the compensation earned solely in 
school maintenance work, upon _ the 
Commission’s finding of exceptional conditions, 
was proper. Casey v. Board of Educ., 219 N.C. 
739, 14 S.E.2d 853 (1941). 

Effect of Pay Increases within 52 Weeks. — 
Plaintiff was employed practically continuously 
for 33 weeks prior to the injury resulting in 
death, but during that period his wages were 
twice increased. In the absence of a finding 
supported by evidence that the average weekly 
wage for the entire period of employment would 
be unfair, compensation should have been based 
thereon, and the computation of the average 
weekly wage on the basis of the wage during the 
period after the last increase in pay was not 
supported by the evidence. Mion v. Atlantic 
Marble & Tile Co., 217 N.C. 748, 9 S.E.2d 501 
(1940). 

Reduction in Wages after Sale of Plant. — 
The plant in which claimant worked was sold. 
Before sale, claimant was a foreman. After sale, 
he continued to work in a lower classification 
and at a lower pay rate. The Supreme Court 
affirmed the action of the Commission in 
considering the wage earned as foreman in 
determining average weekly wage when 
disablement occurred before claimant had 
worked 52 weeks at the lower rate. Honeycutt v. 
Carolina Asbestos Co., 235 N.C. 471, 70 S.E.2d 
426 (1952). 

“Exceptional Reasons” Justifying Special 
Method of Computation. — The Industrial 
Commission found upon supporting evidence 
that the deceased employee had been employed 
by defendant employer for a number of years, 
that he had been promoted successively from 
truck driver to stock clerk to salesman with 
increased wages from time to time, and that he 
had been given a raise in the last position less 
than three months prior to the time of injury 
resulting in death, part of the supporting 
evidence being testimony by the employee’s 
superior that ‘“‘with the business he was getting” 
he would have had further increases. It was held 
that the findings were sufficient in law to 
constitute “exceptional reasons’ within the 
meaning of subdivision (5) of this section, and 
the employee’s “average weekly wage’’ was 
properly fixed at the amount he was earning 
weekly at the time of the injury, it being patent 
that the wages he was then receiving were not 
temporary and uncertain, but constituted a fair 
basis upon which to compute the award to his 
dependents. Early v. Basnight & Co., 214 N.C. 
103, 198 S.E. 577 (1938). 

Unusually severe or totally disabling injuries 
are not the exceptional reasons contemplated by 
the fourth method of subdivision (5). Barnhardt 
v. Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 
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Where Employment Extended over Period 
of Less than 52 Weeks. — The average weekly 
wages of a college student working part time for 
a period of 11 weeks in which he worked from 
17% hours to 51 hours a week should be 
computed by the method provided in the second 
sentence of subdivision (5) of this section, where 
the evidence did not warrant a finding of fact or 
conclusion of law that such method would not 
obtain results fair and just to both parties. Liles 
v. Faulkner Neon & Elec. Co., 244 N.C. 653, 94 
S.E.2d 790 (1956). 
Where the employer does not content that 

plaintiff’s employment was casual and offers no 
evidence as to the amount of wages earned by 
others engaged in similar employment in that 
community during the 52 weeks previous to 
plaintiff's injury, the employer may not object 
that the Commission, in view of the fact that the 
employee had worked for the employer less than 
40 hours at the time of his injury, fixed the 
employee’s average weekly wage in accordance 
with the compensation under the contract of 
employment at the time of the injury, there 
being evidence that the employee had 
theretofore earned wages in excess of this sum 
for appreciable periods in other employments of 
like nature. Harris v. Asheville Contracting Co., 
240 N.C. 715, 83 S.E.2d 802 (1954). 

“Results Fair and Just” to Both Parties. — 
Results fair and just, within the meaning of the 
proviso to the second sentence of subdivision (5), 
consist of such “average weekly wages” as will 
most nearly approximate the amount which the 
injured employee would be earning were it not 
for the injury, in the employment in which he 
was working at the time of his injury. Liles v. 
Faulkner Neon & Elec. Co., 244 N.C. 658, 94 
S.E.2d 790 (1956); Joyner v. A.J. Carey Oil Co., 
266 N.C. 519, 146 S.E.2d 447 (1966); Wallace v. 
Music Shop, II, Inc., 11 N.C. App. 328, 181 S.E.2d 
287 (1971). 

It is true that all provisions of subdivision (5) 
must be considered in order to ascertain the 
legislative intent; and the dominant intent is that 
results fair and just to both parties be obtained. 
Ordinarily, whether such results will be obtained 
by the second method is a question of fact, and 
in such case a finding of fact by the Commission 
controls decision. However, this does not apply 
if the finding of fact is not supported by 
competent evidence or is predicated on an 
erroneous construction of the statute. Liles v, 
Faulkner Neon & Elec, Co., 244 N.C. 658, 94 
S.E.2d 790 (1956), 

Part-Time Employee. — It was improper for 
the Commission, in undertaking to apply the 
method of computing average weekly wages 
provided in the third sentence of subdivision (5), 
to determine the average weekly wages of a 
part-time employee to be the amount he would 
have earned had he been a full-time employee. 
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Liles v. Faulkner Neon & Elec. Co., 244 N.C. 653, 
94 S.E.2d 790 (1956). 
A part-time job cannot be converted into a 

full-time job for the purpose of compensation. 
Joyner v. A. J. Carey Oil Co., 266 N.C. 519, 146 
S.E.2d 447 (1966). 

Intermittent Job. An intermittent 
part-time job cannot be treated as a continuous 
one for the purpose of compensation. Joyner v. 
A. J. Carey Oil Co., 266 N.C. 519, 146 S.E.2d 447 
(1966). 

Consideration of Amounts Earned by Other 
Persons in Same Employment. In a 
proceeding for compensation for the death of a 
college student employed part time during 
vacation and after school for a period of 11 
weeks in which he worked from 17% to 51 hours 
a week, there was no factual basis for the 
application of the method of determining 
average weekly wages provided in the third 
sentence of subdivision (5), where there was no 
evidence as to average weekly amount being 
earned during the 52 weeks previous to 
decedent’s injury by a person of the same grade 
and character employed in the same class of 
employment, and no evidence as to the average 
weekly amount a part-time worker in the same 
employment had earned during the 52 weeks 
previous to decedent’s injury, while working for 
the particular employer or any other employer in 
the same locality or community. Liles v. 
Faulkner Neon & Elec. Co., 244 N.C. 653, 94 
S.E.2d 790 (1956). 
Compensation Provided in Contract of 

Employment. — Where the employer does not 
contend that plaintiff's employment was casual 
and offers no evidence as to the amount of 
wages earned by others engaged in similar 
employment in that community during the 52 
weeks previous to plaintiff’s injury, the 
employer may not object that the Commission, in 
view of the fact that the employee had worked 
for the employer less than 40 hours at the time 
of his injury, fixed the employee’s average 
weekly wage in accordance with the 
compensation under the contract of employment 
at the time of the injury, there being evidence 
that the employee had theretofore earned wages 
in excess of this sum for appreciable periods in 
other employments of like nature, Harris v. 
Asheville Contracting Co., 240 N.C, 715, 88 
S.E.2d 802 (1954), 

Fourth Method Sets Standard to Which Fair 
Results Must Relate. — Fourth method of 
subdivision (5), while it prescribes no precise 
method for computing “average weekly wages,” 
sets up a standard to which results fair and just 
to both parties must be related. Barnhardt v. 
Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 

Although Employee Holds Separate Jobs. — 
When an employee who holds two separate jobs 
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is injured in one of them, his compensation is 
based only upon his average weekly wages 
earned in the employment producing the injury. 
Joyner v. A.J. Carey Oil Co., 266 N.C. 519, 146 
S.E.2d 447 (1966). 
Combining Wages from Other Employment 

Is Not Permitted. — In determining plaintiff’s 
average weekly wage the Commission has no 
authority to combine his earnings from the 
employment in which he was injured with those 
from any other employment. Barnhardt vy. 
Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 

Unless Employments Are Related. — The 
wage basis of an employee injured in one of two 
related employments in which he is concurrently 
employed should include his earnings from both 
employments. Most concurrent employment 
controversies therefore resolve themselves into 
the question of what employments are 
sufficiently related to come within the rule. 
Barnhardt v. Yellow Cab Co., 266 N.C. 419, 146 
S.E.2d 479 (1966). 
No Specific Provision Allows Aggregation of 

Wages. — Subdivision (5) contains no specific 
provision which would allow wages from any 
two employments to be aggregated in fixing the 
wage base for compensation. Barnhardt_ v. 
Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 

Average Weekly Wages Determined by 
Earnings in Employment in Which Injured. — 
Average weekly wages must ordinarily be 
determined by the employee’s actual earnings in 
the employment in which he was injured during 
the 52 weeks, or such lesser period as he may 
have worked, immediately preceding his injury. 
Lovette v. Reliable Mfg. Co., 262 N.C. 288, 136 

S.E.2d 685 (1964). 
- The intent of the legislature that average 
weekly wages determined by the fourth method 
be related to the employment in which the 
employee was injured is evidenced by the fifth 
method which relates only to a _ volunteer 
fireman injured “under compensable 
circumstances.” Barnhardt v. Yellow Cab Co., 
266 N.C. 419, 146 S.E.2d 479 (1966). 
By computing the plaintiff’s average weekly 

wage from his earnings from the employment in 
which he was injured, the employer’s liability is 
in direct proportion to his payroll and the 
insurance premiums based thereon. This is fair 
and just. Wallace v. Music Shop, II, Inc., 11 N.C. 
App. 328, 181 S.E.2d 237 (1971). 

Employer’s Report of Accident as Evidence 
of Average Wage. — While the employer’s 
report of an accident to the Industrial 
Commission does not constitute a claim for 
compensation, a statement therein as to the 
employee’s average weekly wage is competent 
upon the hearing after the filing of claim. Harris 
v. Asheville Contracting Co., 240 N.C. 715, 88 
S.E.2d 802 (1954). 
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When Commission’s Method of Computing 
Average Wage Conclusive. — In Munford v. 
West Constr. Co., 203 N.C. 247, 165 S.E. 696 
(1932), the court held that the Commission’s 
method of computing the average wage was 
conclusive if there were any facts to support the 
Commission’s findings. Here it appeared that in 
the beginning deceased’s employment with 
defendant was irregular, that soon he was put to 
driving a truck, that other truck drivers received 
$18.00 per week, but that deceased’s average 

weekly wage was less than that because of his 
irregular employment. The Commission 
awarded compensation on the basis of what 
drivers doing work similar to deceased’s 
received. 
Burden on Employer Unfair When Wage 

Computed by Including Other Employment 
Earnings. — It would be unfair to the employer 
and his insurance carrier to compute the average 
weekly wage of an injured employee by 
combining his earnings from the employment 
where he was injured with his earnings from 
other employment, and thus burden the 
employer and his insurance carrier with a 
liability out of proportion to employer’s payroll 
and the insurance premium computed thereon. 
Wallace v. Music Shop, IJ, Inc., 11 N.C. App. 328, 
181 S.E.2d 237 (1971). 

Fifth Method Is Only Exception § to 
Exclusion of other Earnings. — Except for the 
fifth method of subdivision (5), no 
wage-computation provision of the Workers’ 
Compensation Act allows a consideration of any 
earnings except those earned in the employment 
in which the employee was injured. Barnhardt v. 
Yellow Cab Co., 266 N.C. 419, 146 S.E.2d 479 
(1966). 
And It Uses Only Wages of Fireman’s 

Principal Employment. — In making the 
exception for volunteer firemen, the North 
Carolina legislature did not permit a 
combination of wages, but adopted as its basis 
the wages of his. principal employment. 
Barnhardt v. Yellow Cab Co., 266 N.C. 419, 146 
S.E.2d 479 (1966). 

Fair Labor Standards Act Inapplicable to 
Awards. — The Fair Labor Standards Act, 29 
USC 8§ 201-219, is not applicable to awards 
made pursuant to the North Carolina Workers’ 
Compensation Act. Lovette v. Reliable Mfg. Co., 
262 N.C. 288, 136 S.E.2d 685 (1964). 

Scope of Review When Commission Finds 
Results of Computation “Fair and Just”. — 
Where the North Carolina Industrial 
Commission made a finding that its use of the 
second method of computing the employee’s 
average weekly wage produced results that 
were “fair and just to both sides,” review was 
narrowed to a determination of whether the 
Commission’s finding and conclusion in this 
regard was supported by the evidence. Wallace 
v. Music Shop, II, Inc., 11 N.C. App. 328, 181 
S.E.2d 237 (1971). 
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IV. INJURY BY ACCIDENT ARISING 
OUT OF AND IN THE COURSE 

OF THE EMPLOYMENT. 

A. In General. 

Editor’s Note. — For a collection of cases 
arising under subdivision (6) of this section, see 
10 N.C.L. Rev. 373. For note on the range of 
compensable consequences of a work-related 
injury, see 49 N.C.L. Rev. 583 (1971). 
The threefold conditions antecedent to the 

right to compensation under the North Carolina 
Workers’ Compensation Act are, namely: (1) 
That claimant suffered a personal injury by 
accident; (2) that such injury arose in the course 
of the employment; and (8) that such injury arose 
out of the employment. Withers v. Black, 230 
N.C. 428, 53 S.E.2d 668 (1949); Anderson v. 
Northwestern Motor Co., 233 N.C. 372, 64S.E.2d 
265 (1951). 

To obtain an award of compensation for an 
injury under the act, an employee must show 
that he sustained a personal injury by accident, 
that his injury arose in the course of his 
employment, and that his injury arose out of his 
employment. Bryan v. First Free Will Baptist 
Church, 267 N.C. 111, 147 S.E.2d 633 (1966). 

The condition antecedent to compensation is 
the occurrence of an injury (1) by accident, (2) 
arising out of and (8) in the course of 
employment. Wilson v. Town of Mooresville, 222 
N.C. 2838, 22 S.E.2d 907 (1942); Burton’ v. 
American Nat’! Ins. Co., 10 N.C. App. 499, 179 
§.E.2d 7 (1971). 

To be compensable the injury must spring 
from the employment. Burton v. American Nat’! 
Ins. Co., 10 N.C. App. 499, 179 S.E.2d 7 (1971). 

To be compensable an injury must spring from 
the employment or have its origin therein. Perry 
v. American Bakeries Co., 262 N.C. 272, 136 
S.E.2d 643 (1964); Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972). 
An injury compensable under the act must be 

the result of an accident which arises out of and 
in the course of the employment. Taylor v. Town 
of Wake Forest, 228 N.C. 346, 45 S.E.2d 387 
(1947). 

To obtain an award of compensation for an 
injury, an employee’ must always show three 
things: (1) that he suffered a personal injury by 
accident; (2) that his injury arose in the course of 
his employment; and (3) that his injury arose out 
of his employment. Loflin v. Loflin, 13 N.C. App. 
574, 186 S.E.2d 660, cert. denied, 281 N.C. 154, 
187 S.E.2d 585 (1972). 

For an injury to be compensable under the act, 
the claimant must prove three elements: (1) that 
the injury was caused by an accident; (2) that the 
injury arose out of the employment; and (8) that 
the injury was sustained in the course of 
employment. Gallimore v. Marilyn’s Shoes, 292 
N.C, 899, 288 S.E.2d 529 (1977). 

To make out a valid claim for compensation 
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under the act the claimant is required to show (1) 
injury by accident, (2) suffered in the course of 
decedent’s employment, and (8) arising out of his 
employment by the defendant corporation. 
Matthews v. Carolina Std. Corp., 232 N.C. 229, 
60 S.E.2d 98 (1950). 

To establish his claim for the death of 
decedent, plaintiff must show (1) death resulting 
from an injury by accident, (2) arising out of and 
in the course of decedent’s employment by the 
defendant, and (3) not including a disease in any 
form, except where it results naturally and 
unavoidably from the accident. Lewter v. 
Abercrombie Enterprises, 240 N.C. 399, 82 

S.E.2d 410 (1954). 
Fourth Condition. — An employee must 

establish a fourth essential element, that his 

injury caused him disability, unless it is included 
in the schedule of injuries made compensable by 
§ 97-31 without regard to loss of wage-earning 
power. Loflin v. Loflin, 13 N.C. App. 574, 186 
S.E.2d 660, cert. denied, 281 N.C. 154, 187 S.E.2d 
585 (1972). 
More must be shown than an injury while at 

work to sustain a claim for compensation. 
Hargus v. Select Foods, Inc., 271 N.C. 369, 156 
S.E.2d 737 (1967). 
A compensable death is one which results 

from an injury by accident arising out of and 
in the course of the employment. There must be 
an accident followed by an injury by such 
accident which results in harm to the employee 
before it is compensable under this statute. 
Slade v. Willis Hosiery Mills, 209 N.C. 823, 184 
S.E. 844 (1936). See also Ashley v. F-W Chevrolet 
Co., 222 N.C. 25, 21 S.E.2d 834 (1942); Gilmore v. 
Hoke County Bd. of Educ., 222 N.C. 358, 23 
S.E.2d 292 (1942); Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972). 

Except in the case of certain occupational 
diseases, compensation may not be awarded 
under the act unless there is proof of a disability 
due to an injury, which injury was the result of 
an accident arising out of and in the course of the 
employment. Rhinehart v. Roberts Super Mkt., 
Inc., 271 N.C. 586, 157 8.E.2d 1 (1967). 

To obtain an award of compensation for an 
injury under the act, an employee must establish 
that his injury caused his diability, unless it is 
included in the schedule of injuries made 
compensable by § 97-31 without regard to loss 
of wage-earning power. Hollman v. City of 
Raleigh, 273 N.C. 240, 159 S.E.2d 874 (1968). 

In order for the death of an employee to be 
compensable it must result from an injury by an 
accident arising out of and in the course of the 
employment. McGill v. Town of Lumberton, 215 
N.C. 752, 3 S.E.2d 324 (1939); Poteete v. North 
State Pyrophyllite Co., 240 N.C. 561, 82 S.E.2d 
693 (1954); Cole v. Guilford County, 259 N.C. 724, 
181 S.E.2d 308 (1963); Bartlett v. Duke Univ., 17 
N.C. App. 598, 195 S.E.2d 871, rev’d on other 
grounds, 284 N.C. 280, 200 S.E.2d 193 (1978). 
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Exception Is Made in Case of Death of One 
Receiving Compensation for Silicosis. — The 
clear intent of § 97-61.6 to provide compensation 
for death occurring within 350 weeks from the 
date of last exposure to silicosis if the employee 
was at the time of death receiving compensation 
for disablement due to silicosis, even though the 
death does not result from silicosis, must be 
given effect notwithstanding subdivisions (6) 
and (10) of this section and § 97-52, since the 
specific provisions relating to silicosis, which 
were enacted because of the peculiar course of 
the disease, must be construed as an exception 
to the general tenor of the compensation act to 
provide compensation for death only if it results 
from an accident arising out of and in the course 
of the employment. Davis v. North Carolina 
Granite Corp., 259 N.C. 672, 181 S.E.2d 335 
(1963). 

Death by suicide is compensable if a 
work-connected injury causes insanity which in 
turn induces the suicide. Painter v. Mead Corp., 
258 N.C. 741, 129 S.E.2d 482 (1963). 

In compensation cases the Commission 
finds the facts. Lawrence v. Hatch Mill, 265 N.C. 
829, 144 S.E.2d 3 (1965). 
When Industrial Commission’s Findings 

Conclusive. — Where there is any competent 
evidence in support of the finding of the 
Industrial Commission that the accident in 
question arose out of and in the course of 
employment, the finding is conclusive on the 
courts upon appeal. Latham vy. Southern Fish & 
Grocery Co., 208 N.C. 505, 181 S.E. 640 (1935). 

If the findings made by the Commission are 
supported by competent evidence, they must be 
accepted as final truth. Blalock v. Roberts Co., 
12 N.C. App. 499, 183 S.E.2d 827 (1971). 

The finding of fact of the Industrial 
Commission are conclusive and binding on 
appeal if supported by competent evidence in the 
record even though the record contains evidence 
which would support a contrary finding. Blalock 
v. Shee Co., 12 N.C. App. 499, 183 S.E.2d 827 
(1971). 

The determination of whether an accident 
arises out of and in the course of employment 
under this section is a mixed question of law and 
fact, and the appellate court may review the 
record to determine if the findings and 
conclusions are supported by _ sufficient 
evidence. Gallimore v. Marilyn’s Shoes, 292 N.C. 
399, 233 S.E.2d 529 (1977). 

If the Commission’s findings have evidentiary 
support in the record, they are conclusive. 
Lawrence v. Hatch Mill, 265 N.C. 329, 144 S.E.2d 
3 (1965). 
Where the evidence is such that several 

inferences appear equally plausible, the finding 
of the Industrial Commission is conclusive on 
appeal, and courts are not at liberty to reweigh 
the evidence and set aside the finding simply 
because other conclusions might have been 
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reached. Rewis v. New York Life Ins. Co., 226 
N.C. 325, 38 S.E.2d 97 (1946). 

The finding of fact of the Industrial 
Commission that the disease causing an 
employee’s death resulted naturally and 
unavoidably from an accident is conclusive on 
appeal when supported by competent evidence. 
Doggett v. South Atl. Whse. Co., 212 N.C. 599, 
194 S.E. 111 (19387). 
Whether an accident arises out of the 

employment is a mixed question of fact and law, 
and the finding of the Industrial Commission is 
conclusive if supported by any competent 
evidence; otherwise, not. Cole v. Guilford 
County, 259 N.C. 724, 181 S.E.2d 308 (19638). 

Rule of Liberal Construction Does Not Add 
to Force of Evidence. — The legislature has 
provided that the Workers’ Compensation Act 
shall be liberally construed, but it does not 
permit either the Commission or the courts to 
hurry evidence beyond the speed which its own 
force generates. Lawrence v. Hatch Mill, 265 
N.C. 829, 144 S.E.2d 8 (1965). 
When Findings Reviewable on Appeal. — If 

there was no conflicting evidence and the 
Industrial Commission decided as a matter of 
law that there was no sufficient competent 
evidence that the injury to plaintiff was ‘by 
accident arising out of and in the course of 
employment,” the question is one of law and is 
reviewable by the court upon appeal. Massey v. 
Board of Educ., 204 N.C. 193, 167 S.E. 695 (1933). 
Where Record Silent as to Material Fact at 

Issue. — Where in proceedings under this act 
there is no finding or adjudication in reference to 
the contention of the employer that the 
claimant’s injury was occasioned by his willful 
intention to injure his assailant, a fellow servant, 
the cause will be remanded for a definite 
determination of the question. Conrad v. 
Cook-Lewis Foundry Co., 198 N.C. 723, 153 
S.E. 266 (1930). 

B. Accident. 

An injury, in order to be compensable, must 
result from an accident, and injuries which are 
not the result of any fortuitous occurrence but 
are the natural and probable result of the 
employment are not compensable. Smith v. 
Cabarrus Creamery Co., 217 N.C. 468, 8 S.#.2d 
231 (1940). 

The Workers’ Compensation Act does not 
provide compensation for injury, but only for 
injury by accident. O’Mary v. Land Clearing 
Corp., 261 N.C. 508, 185 S.E.2d 193 (1964); 
Lawrence v. Hatch Mill, 265 N.C. 329, 144 S.E.2d 
3 (1965); Hargus v. Select Foods, Inc., 271 N.C. 
369, 156 S.E.2d 737 (1967). 
An injury to be compensable must result from 

an accident, which is to be considered as a 
separate event preceding and causing the injury, 

-and the mere fact of injury does not of itself 
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Shop Grocery, 27 N.C. App. 553, 219 S.E.2d 508 
(1975). 

Absent accident (fortuitous event) death or 

injury of an employee while performing his 
regular duties in the usual and customary 
manner is not compensable. O’Mary v. Land 
Clearing Corp., 261 N.C. 508, 135 S.E.2d 193 
(1964); Rhinehart v. Roberts Super Mkt., Inc., 
271 N.C. 586, 157 S.E.2d 1 (1967); Jackson v. 
North Carolina State Hwy. Comm’n, 272 N.C. 
697, 158 S.E.2d 865 (1968). 

While there need be no appreciable separation 
in time between the accident and the resulting 
injury, there must be some unforeseen or 
unusual event other than the bodily injury itself. 
Rhinehart v. Roberts Super Mkt., Inc., 271 N.C. 
586, 157 S.E.2d 1 (1967). 

There must be an accident followed by an 
injury by such accident which results in harm to 
the employee before it is compensable. Jackson 
v. North Carolina State Hwy. Comm’n, 272 N.C. 
697, 158 S.E.2d 865 (1968). 
Where the plaintiff was not injured by 

accident as contemplated by this section, his 
injury is not compensable. Gray v. Durham 
Transfer & Storage, Inc., 10 N.C. App. 668, 179 
S.E.2d 883 (1971). 

Accident Having Reasonable Relationship 
to Employment. An accident has a 
reasonable relationship to the employment when 
it is the result of a risk or hazard incident to the 
employment. Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968). 
Accident and injury are considered separate. 

Ordinarily, the accident must precede the injury. 
Harding v. Thomas & Howard Co., 256 N.C. 427, 
124 S.E.2d 109 (1962). 

Injury and accident are separate, and there 
must be an accident which produces the injury 
before the employee can be awarded 
compensation. O’Mary v. Land Clearing Corp., 
261 N.C. 508, 1385 S.E.2d 193 (1964); Jackson v. 
North Carolina State Hwy. Comm’n, 272 N.C. 
697, 158 S.E.2d 865 (1968). 

The terms “injury” and “accident,” as used in 
the act, are not synonymous. Rhinehart v. 
Roberts Super Mkt., Inc., 271 N.C. 586, 157 
S.E.2d 1 (1967); Russell v. Pharr Yarns, Inc., 18 
N.C. App. 249, 196 S.E.2d 571 (1973); Beamon v. 
Stop & Shop Grocery, 27 N.C. App. 5538, 219 
S.E.2d 508 (1975). 

The mere fact of injury does not of itself 
establish the fact of accident. Key v. Wagner 
Woodcraft, Inc., 33 N.C. App. 310, 235 S.E.2d 
254 (1977). 
An “accident” is not established by the mere 

fact of injury but is to be considered as a 
separate event preceding and causing the injury. 
Searsey v. Perry M. Alexander Constr. Co., 35 
N.C. App. 78, 239 S.E.2d 847, cert. denied, 294 
N.C. 736, 244 S.E.2d 154 (1978). 

To be compensable under this Chapter, an 
injury must result from an accident which is to 
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be considered as a separate event preceding and 
causing the injury. Key v. Wagner Woodcraft, 
Inc., 33 N.C. App. 310, 235 S.E.2d 254 (1977). 

But there is authority indicating that injury 

by accident and accidental injury are 
synonymous terms. If so, the injury may be 
accidental without any requirement that an 
accident must precede and cause it. Keller v. 
Electric Wiring Co., 259 N.C. 222, 180 8.E.2d 342 

(1963). 
“Accident” Defined. — An “accident” within 

the meaning of this act is an unlooked for and 
untoward event which is not expected or 
designed by the injured employee. Conrad v. 
Cook-Lewis Foundry Co., 198 N.C. 723, 153 S.E. 
266 (1930); McNeely v. Carolina Asbestos Co., 

206 N.C. 568, 174 S.E. 509 (1934); Slade v. Willis 
Hosiery Mills, 209 N.C. 823, 184 S.E. 844 (1936); 
Love v. Town of Lumberton, 215 N.C. 28, 1 

S.E.2d 121 (1939); Brown v. Carolina Aluminum 
Co., 224 N.C. 766, 32 S.E.2d 320 (1944); Edwards 
v. Piedmont Publishing Co., 227 N.C. 184, 41 
S.E.2d 592 (1947); Gabriel v. Town of Newton, 
227 N.C. 814, 42 S.E.2d 96 (1947); Hensley v. 
Farmers Fed’n Coop., 246 N.C. 274, 98 S.E.2d 
289 (1957); Harding v. Thomas & Howard Co., 
256 N.C. 427, 124 S.E.2d 109 (1962); Searsey v. 
Perry M. Alexander Constr. Co., 35 N.C. App. 78, 
239 S.E.2d 847, cert. denied, 294 N.C. 736, 244 
S.E.2d 154 (1978). 

The term “accident” as used in the act has 
been defined as (1) an unlooked for and 
untoward event which is not expected or 
designed by the injured employee; (2) a result 
produced by a fortuitous. cause. Harding v. 
Thomas & Howard Co., 256 N.C. 427, 124 S.E.2d 
109 (1962); O’Mary v. Land Clearing Corp., 261 
N.C. 508, 185 S.E.2d 193 (1964); Rhinehart v. 
Roberts Super Mkt., Inc., 271 N.C. 586, 157 

S.E.2d 1 (1967); Pulley v. Migrant & Seasonal 
Farm-Workers Ass’n, 30 N.C. App. 94, 226 
S.E.2d 227 (1976); Kennedy v. Martin Marietta 
Chems., 34 N.C. App. 177, 237 S.E.2d 542 (1977). 

An “accident” within the contemplation of this 
Chapter is an unusual and unexpected or 
fortuitous occurrence, there being no indication 
that the legislature intended to put upon the 
usual definition of this term any further 
refinements. Smith v. Cabarrus Creamery Co., 
217 N.C. 468, 8 S.E.2d 231 (1940). 

Injury by accident is an injury produced by a 
fortuitous cause. Kennedy v. Martin Marietta 
Chems., 34 N.C. App. 177, 237 S.E.2d 542 (1977). 

Accident involves the interruption of the 
work routine and the introduction thereby of 
unusual conditions likely to result in unexpected 
consequences. Harding v. Thomas & Howard 
Co., 256 N.C. 427, 124 S.E.2d 109 (1962); 
Lawrence v. Hatch Mill, 265 N.C. 329, 144S.F.2d 
3 (1965); Gray v. Durham Transfer & Storage, 
Inc., 10 N.C. App. 668, 179 S.E.2d 883 (1971); 
Southards v. Byrd Motor Lines, 11 N.C. App. 
583, 181 S.E.2d 811 (1971); Bigelow v. Tire Sales 
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Co., 12 N.C. App. 220, 182 S.E.2d 856 (1971); 
Dunton v. Daniel Constr. Co., 19 N.C. App. 51, 
198 S.E.2d 8 (1973); Key v. Wagner Woodcraft, 
Inc., 83 N.C. App. 310, 235 S.E.2d 254 (1977). 

In the cases where recovery has been allowed, 
the evidence has shown an interruption of the 
usual work routine or the introduction of some 
new circumstance not a part of that routine. 
Lawrence v. Hatch Mill, 265 N.C. 329, 144 S.E.2d 
3 (1965). 

This section requires an interruption of the 
usual work routine or the introduction of some 
new circumstance not a part of the usual work 
routine before a compensable injury arises in a 
hernia case. Gray v. Durham Transfer & 
Storage, Inc., 10 N.C. App. 668, 179 S.E.2d 883 
(1971). 

In cases involving back injury or hernia, the 
elements constituting accident are the 

interruption of the routine of work and the 
introduction thereby of unusual conditions likely 
to result in unexpected consequences. Pardue vy. 
Blackburn Bros. Oil & Tire Co., 260 N.C. 413, 132 
S.E.2d 747 (1963); Smith v. Burlington Indus., 
Inc., 35 N.C. App. 105, 239 S.E.2d 845 (1978). 

In order to have a compensable accident, there 
must be interruption of the work routine and the 
introduction of unusual conditions likely to 
result in unexpected consequences. Garmon y. 
Tridair Indus., Inc., 14 N.C. App. 574, 188 S.E.2d 
523 (1972). 
An accident has occurred only where there has 

been an interruption of the usual work routine or 
the introduction of some new circumstance not a 
part of the usual work routine. Beamon v. Stop 
& Shop Grocery, 27 N.C. App. 558, 219 S.E.2d 
508 (1975); Curtis v. Carolina Mechanical 
Systems, 36 N.C. App. 621, 244 S.E.2d 690 (1978). 

No matter how great the injury, if it is caused 
by an event that involves both an employee’s 

normal work routine and normal working 
conditions it will not be considered to have been 
caused by accident. Searsey v. Perry M. 
Alexander Constr. Co., 35 N.C. App. 78, 239 
S.E.2d 847, cert. denied, 294 N.C. 736, 244 S.E.2d 
154 (1978). 
The evidence was sufficient to support the 

commission’s conclusion that the ruptured disc 
suffered by the claimant was an injury by 
accident where the evidence showed that the 
claimant was not carrying out his usual and 
customary duties, and that the circumstances 
involved an interruption of the work routine and 
the introduction thereby of unusual conditions 
likely to result in unexpected consequences. Key 
v. Wagner Woodcraft, Inc., 33 N.C. App. 310, 
235 8.E.2d 254 (1977). 

Injury by Accident Distinguished from 
Occupational Disease. — An injury by accident, 
as that term is ordinarily understood, is 
distinguished from an occupational disease in 
that the former rises from a definite event, the 
time and place of which can be fixed, while the 

CH. 97. WORKERS’ COMPENSATION ACT 

30 

§ 97-2 

latter develops gradually over a long period of 
time. Henry v. Lawrence Leather Co., 234 N.C. 
126, 66 S.E.2d 693 (1951). 

Intentional Injurious Acts Excluded. — The 
qualifications that an accident cannot be 
expected or designed operate narrowly to 
exclude intentional injurious acts. Searsey v. 
Perry M. Alexander Constr. Co., 35 N.C. App. 78, 
239 S.E.2d 847, cert. denied, 294 N.C. 736, 244 
S.E.2d 154 (1978). 

Death from injury by accident implies a 
result produced by a fortuitous cause. Slade v. 
Willis Hosiery Mills, 209 N.C. 8238, 184 S.E. 844 
(1936); Hensley v. Farmers Fed’n Coop, 246 N.C. 
274, 98 S.E.2d 289 (1957); Harding v. Thomas & 
Howard Co., 256 N.C. 427, 124 S.E.2d 109 (1962); 
O‘Mary v. Land Clearing Corp., 261 N.C. 508, 135 
S.E.2d 1938 (1964); Jackson v. North Carolina 
State Hwy. Comm’n, 272 N.C. 697, 158 S.E.2d 
865 (1968). 
An assault is an “accident” within the 

meaning of the Workers’ Compensation Act, 
when from the point of view of the worker who 
suffers from it it is unexpected and without 
design on his part, although intentionally caused 
by another. Withers v. Black, 230 N.C. 428, 53 
S.E.2d 668 (1949). 

The mere fact that the injury is the result of 
a willful and criminal assault of a fellow servant 
does not of itself prevent the injury from being 
accidental. Conrad v. Cook-Lewis Foundry Co., 
198 N.C. 728, 153 S.E. 266 (1930). 
The mere fact that injury is the result of the 

willful or criminal assault of a third person does 
not prevent the injury from being accidental. 
Gallimore v. Marilyn’s Shoes, 30 N.C. App. 628, 
228 S.E.2d 89 (1976), rev’d on other grounds, 292 
N.C. 399, 233 S.E.2d 529 (1977). 

An assault may be an accident within the 
meaning of the act when it is unexpected and 
without design on the part of the employee who 
suffers from it. Gallimore v. Marilyn’s Shoes, 
292 N.C. 399, 233 S.E.2d 529 (1977). 

Injury Resulting from Fellow Employees’ 
Negligence. — An injury suffered by an 
employee while engaged in his master’s business 
within the scope of his employment proximately 
resulting from the negligence of fellow 
employees is, as to the employee, an “accident” 
arising out of and in the course of his 
employment. Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968). 

Extra exertion by the employee, resulting in 
injury, may qualify as an injury by accident. 
Jackson v. North Carolina State Hwy. Comm’n, 
272 N.C. 697, 158 S.E.2d 865 (1968). 

Ordinarily a death from heart disease is not 
an injury by accident arising out of and in the 
course of the employment, nor an occupational 
disease, so as to be compensable. Bellamy v. 
Morace Stevedoring Co., 258 N.C. 327, 128 
S.E.2d 395 (1962). 
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Heart Attack. — When one is carrying on his 
_ usual work in the usual way and suffers a heart 
attack, the injury does not arise by accident out 
of and in the course of employment. Jackson v. 
North Carolina State Hwy. Comm’n, 272 N.C. 
697, 158 S.E.2d 865 (1968). 

Death from heart attacks which occur in the 
usual course of employment are _ not 
compensable. Jackson v. North Carolina State 
Hwy. Comm’n, 272 N.C. 697, 158 S.E.2d 865 
(1968). 

Death of a fireman from heart failure 
brought on by excitement and exhaustion in 
fighting a fire, is not the result of an accident 
within the meaning of the Workers’ 
Compensation Act, heat, smoke, excitement, and 
physical exertion being the ordinary and 
expected incidents of the employment. Neely v. 
City of Statesville, 212 N.C. 365, 193 S.E. 664 
(1937). See Lewter v. Abercrombie Enterprises, 
240 N.C. 399, 82 S.E.2d 410 (1954). 

See Session Laws 1949, c. 
amended § 97-53 so as to make certain heart 
diseases compensable as occupational diseases 
when contracted by firemen. This act was 
subsequently held unconstitutional in Duncan v. 
City of Charlotte, 234 N.C. 86, 66 S.E.2d 22 
(1951) and Davis v. City of Winston-Salem, 234 
N.C. 95, 66 S.E.2d 28 (1951). See 30 N.C.L. Rev. 
98 (1951). 

Death from Coronary Occlusion after 
Making Arrest. — A game warden arrested 
several men, one of whom offered slight 
resistance. Later that day, the warden died of a 
coronary occlusion. It was held that mere 
resistance of arrest by one who is being taken 
into custody by an officer does not constitute an 
accident; it may be considered as one of his 
duties. Also, heart disease is not an occupational 
disease. West v. North Carolina Dep’t of 
Conservation & Dev., 229 N.C. 232, 49 S.E.2d 398 
(1948), distinguishing Gabriel v. Town of 
Newton, 227 N.C. 314, 42 S.E.2d 96 (1947). See 
Lewter v. Abercrombie Enterprises, 240 

N.C. 399, 82 S.E.2d 410 (1954). 
Death from Coronary Thrombosis. — Where 

the evidence does not disclose that the employee 
was doing work essentially different from that 
which had been customarily performed by him 
over the years, his death as a result of a 
coronary thrombosis is not the result of an 
accident within the meaning of the act. Ferrell v. 
Montgomery & Aldridge Sales Co., 262 N.C. 76, 
136 S.E.2d 227 (1964). 
Rupture of Intervertebral Disc. — To sustain 

an award of compensation in ruptured or slipped 
disc cases the injury to be classed as arising by 
accident must involve more than merely 
carrying on the usual and customary duties in 
the usual way. Harding v. Thomas & Howard 
Co., 256 N.C. 427, 124 S.E.2d 109 (1962); Byrd v. 
Farmers Fed’n Coop., 260 N.C. 215, 182 S.E.2d 
348 (1963); Lawrence v. Hatch Mill, 265 N.C. 329, 

1078, which 
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144 S.E.2d 3 (1965); Dunton v. Daniel Constr. 
Co., 19 N.C. App. 51, 198 S.E.2d 8 (1973); Pulley 
v. Migrant & Seasonal Farm-Workers Ass’n, 30 
N.C. App. 94, 226 S.E.2d 227 (1976); Key v. 
Wagner Woodcraft, Inc., 833 N.C. App. 310, 235 
S.E.2d 254 (1977). 
An injury to the back from an herniated disc 

does not arise by accident if the employee at the 
time is merely carrying on his usual and 
customary duties in the usual way. Byrd v. 
Farmers Fed’n Coop., 260 N.C. 215, 182 S.E.2d 
348 (1963). 
A back injury or hernia suffered by an 

employee does not arise by accident if the 
employee at the time was merely carrying out 
his usual and customary duties in the usual way. 
Lawrence v. Hatch Mill, 265 N.C. 329, 144S.E.2d 
3 (1965). 

Evidence that while digging a ditch 12 inches 
wide by 14 inches deep, claimant came upon a 
rock some 24 inches long and 12 inches wide, 
weighing 50 to 100 pounds, that claimant dug 
around the rock, bent down to pick it up, and, as 
he twisted to heave it out of the ditch felt a catch 
in his back, together with expert testimony that 
the rupture of claimant’s spinal disc was caused 
by the lifting episode and that lifting from such 
a twisted and cramped position multiplied the 
intensity of the stress upon the vertebrae, was 
sufficient to sustain the Commission’s findings 
that the injury resulted from an accident arising 
out of and in the course of the employment. 
Keller v. Electric Wiring Co., 259 N.C. 222, 130 
S.E.2d 342 (1963). 

The evidence tended to show that employee 
lifted a plate weighing 40 or 50 pounds in the 
regular and usual course of his employment, and 
while handing it to the pressman with his body 
in a twisted position, felt a sharp pain. Expert 
testimony was introduced to the effect that the 
employee had ruptured an intervertebral disc 
and that the lifting of the weight in the manner 
described was sufficient to have produced the 
injury. Plaintiff employee admitted that on two 
different occasions, several years previously, 
when he arose from a sitting position he had a 
catch in his back. It was held that the evidence 
is sufficient to support the finding of the 
Industrial Commission that the injury resulted 
from an accident. Edwards v. Piedmont 
Publishing Co., 227 N.C. 184, 41 S.E.2d 592 
(1947). 

Hernia. — See post, this note, analysis line IX, 
“Hernia.” 

Injury Produced by Inhaling Asbestos Dust. 
— The word “accident” within the meaning of 
this act should be construed in its wide and 
practical sense to give effect to the intent of the 
act, and an injury produced by inhaling asbestos 
dust for a period of five months is an accidental 
injury within the terms of this section, the test 
being not the amount of time taken to produce 
the injury but whether it was produced by 
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unexpected and unforeseen, and _ therefore, 
accidental means. McNeely v. Carolina Asbestos 
Co., 206 N.C. 568, 174 S.E. 509 (1934). As to 
compensation for occupational diseases, see 
§§ 97-52 to 97-76. 

Inhaling Carbon Monoxide Gas. — Deceased 

died as a result of carbon monoxide gas inhaled 
by him during the course of one night. It was 
held that it was error for the Industrial 
Commission to refuse compensation on the 
grounds that death resulted from = an 
occupational disease rather than an accident. 
Cabe v. Parker-Graham-Sexton, Inc., 202 N.C. 
176, 162 S.E. 223 (1932). 

Infection after Getting Lime Dust in Eye. — 

Plaintiff, an employee at defendant’s water 
company, got lime dust in his eye as he was 
dumping lime into a feeder. This had happened 
many times before, but this time his eye became 
infected. Recovery was allowed. Love v. Town of 
Lumberton, 215 N.C. 28, 1 S.E.2d 121 (1939). 

As to infections generally, see 26 N.C.L. Rev. 
320. 

Injury Not Resulting from Accident. — The 
Industrial Commission found, upon supporting 
evidence, that claimant became temporarily sick 
and blind while performing usual manual labor 
in the usual manner, that his condition improved 
and he went back to work and that shortly 
thereafter he again suffered a similar disability. 
The findings support the conclusion that the 
injury did not result from an accident arising out 
of and in the course of claimant’s employment 
within the purview of this Chapter. Buchanan v. 
State Hwy. & Pub. Works Comm’n, 217 N.C. 
173, 7 S.E.2d 382 (1940). 

Evidence tending to show that an employee, 
while engaged in moving cases of soup in the 
ordinary manner and free from confining or 
otherwise exceptional conditions and 
surroundings, suffered a back injury which was 
accentuated by a congenital condition, was 
insufficient to support a finding that the injury 
resulted from an accident within the purview of 
the act. Rhinehart v. Roberts Super Mkt., Inc., 
271 N.C. 586, 157 S.E.2d 1 (1967). 

Injury arising out of lifting objects in the 
ordinary course of an employee’s business is not 
caused by accident where such activity is 
performed in the ordinary manner, free from 
confining or otherwise exceptional conditions 
and surroundings. Beamon v. Stop & Shop 
Grocery, 27 N.C. App. 553, 219 S.E.2d 508 (1975); 
Curtis v. Carolina Mechanical Systems, 36 N.C. 
App. 621, 244 S.E.2d 690 (1978). 

There was no accident when a painter moved 
from a squatting position to a standing position 
and experienced pain in his lower back. Hewett 
v. Constructor’s Supply Co., 29 N.C. App. 395, 
224 §.E.2d 297, cert. denied, 290 N.C. 550, 226 
S.E.2d 510 (1976). 
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C. Arising Out of and in the 
Course of Employment. 

1. In General. 

Editor’s Note. — For note on accidents arising 
out of and in the course of employment of 
traveling employees, see 23 N.C.L. Rev. 159. 

For note on acts done in furtherance of 
employer’s good will as arising out of and in the 
course of employment, see 33 N.C.L. Rev. 637 
(1955). 

This Chapter does not contemplate 

compensation for every injury an employee 
may receive during the course of his 
employment but only those from accidents 
arising out of, as well as in the course of, 
employment. Where an injury cannot fairly be 
traced to the employment as a contributing 
proximate cause, or comes from a hazard to 
which the worker would have been equally 
exposed apart from the employment or from a 
hazard common to others, it does not arise out of 
the employment. The causative danger must be 
peculiar to the work and not common to the 
neighborhood. It must be incidental to the 
character of the business and not independent of 
the relation of master and servant. Bryan v. 
Loving Co., 222 N.C. 724, 24 S.E.2d 751 (1948); 
Pope v. Goodson, 249 N.C. 690, 107 S.E.2d 524 
(1959); Smith v. Dacotah Cotton Mills, Inc., 31 
N.C. App. 687, 230 8.E.2d 772 (1976). 

Injuries by accident arising out of and in the 

course of the employment are compensable 
(Love v. Town of Lumberton, 215 N.C. 28, 1 
S.E.2d 121 (1989)) regardless of whether the 
accident was the result of the employer’s 
negligence, but injuries not resulting from an 
accident arising out of and in the course of the 
employment, and diseases which do not result 
naturally and unavoidably from an accident are 
not compensable. Lee v. American Enka Corp., 

212 N.C. 455, 193 S.E. 809 (1937). 
In determining if an injury is covered under 

the act, the only injury compensable is an injury 
by accident arising out of and in the course of 
employment. Gallimore v. Marilyn’s Shoes, 30 
N.C. App. 628, 228 S.E.2d 39 (1976), rev’d on 
other grounds, 292 N.C. 399, 233 S.E.2d 529 
(1977). 

To be compensable an accident must arise out 
of the course and scope of employment. Stewart 
v. North Carolina Dep’t of Cors., 29 N.C. App. 
735, 225 §8.E.2d 336 (1976). 

In order for an injury to an employee to be 
compensable under the act it must result from 
an accident arising out of and in the course of 
employment. Berry v. Colonial Furn. Co., 232 
N.C. 3038, 60 S.E.2d 97 (1950); Lewis v. W.B. Lea 
Tobacco Co., 260 N.C. 410, 182 S.E.2d 877 (1963); 
Taylor v. Twin City Club, 260 N.C. 435, 1382 
S.E.2d 865 (1963); Gamble v. Stutts, 262 N.C. 
276, 136 S.E.2d 688 (1964); Clark v. Burton Lines, 
272 N.C. 433, 158 S.E.2d 569 (1968). 
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In order to entitle the claimant to 

compensation the evidence must show that the 
injury by accident arose out of and in the course 
of his employment by the defendant. Both are 
necessary to justify an award of compensation 
under the Workers’ Compensation Act. Bell v. 
Dewey Bros., 236 N.C. 280, 72 S.E.2d 680 (1952); 
Bryan v. First Free Will Baptist Church, 267 
N.C. 111, 147 S.E.2d 633 (1966). 

To be compensable the injury must spring 
from the employment. Lewis v. W.B. Lea 
Tobacco Co., 260 N.C. 410, 182 S.E.2d 877 (1968). 

To be compensable an injury must result from 
an accident arising out of and in the course of the 
employment. Claimant has the burden of 
showing such injury. Calhoun v. Kimbrell’s, Inc., 
6 N.C. App. 886, 170 S.E.2d 177 (1969). 

Death or injury by accident arising out of and 
in the course of the employment is an 
indispensable finding before compensation may 
be awarded. Andrews v. County of Pitt, 269 N.C. 
577, 1538 S.E.2d 67 (1967). 
Where an employee, while about his work, 

suffers an injury in the ordinary course of his 
employment, the cause of which is unexplained 
but which is a natural and probable result of a 
risk thereof, and the Commission finds from all 
the attendant facts and circumstances that the 
injury arose out of the employment, an award 
will be sustained. If, however, the cause is 
known and is independent of, unrelated to, and 
apart from the employment, compensation will 
not be allowed. Vause v. Vause Farm Equip. Co., 
233 N.C. 88, 63 S.E.2d 173 (1951). 

This definition presents a double aspect. “In 
the course of” refers to the time, place and 
circumstances under which the _ accident 
occurred. This is, in most cases, a fairly simple 
question. The real difficulty arises in 
determining whether the accident is one “arising 
out of the employment.” That this is considered 
as a mixed question of law and fact makes the 
problem all the more difficult. In the final 
analysis it means that there must be apparent 
“to the rational mind, upon consideration of all 

_ the circumstances, a causal connection between 
the conditions under which the work is required 
to be performed and the resulting injury.” For 
instance, an injury occasioned by an assault of a 
coemployee and growing out of differences in 
regard to the employment was held to be within 
the definition. But where the assault grew out of 
personal malice unconnected with the 
employment, no compensation was awarded. In 
the further case of an unprovoked assault by a 
third person upon an employee, the risk having 
arisen out of the employment, a recovery was 
allowed. Moreover, if the injury occurs from a 
prank played by a fellow worker, compensation 
is given. But if the injured employee engaged in 
ae play, no recovery is permitted. 8 N.C.L. Rev. 
18. 
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Determination Depends on Facts of Each 
Case. — The question of whether compensation 
is recoverable under this act depends upon 
whether the accident complained of arises out of 
and in the course of the employment of the one 
injured, and its determination depends largely 
upon the facts of each particular case as matters 
of fact and conclusions of law, and general 
definitions are unsatisfactory. Harden v. 
Thomasville Furn. Co., 199 N.C. 738, 155 S.E. 
728 (1930). 
Whether an injury “arises out of’ the 

employment is to be decided on the basis of the 
facts of each individual case and cannot be 
precisely defined. Gallimore v. Marilyn’s Shoes, 
30 N.C. App. 628, 228 S.E.2d 39 (1976), rev’d on 
other grounds, 292 N.C. 399, 233 S.E.2d 529 
(1977). 
Common-Law Rules Inapplicable. — The 

words “out of and in the course of the 
employment,” used in connection with injuries 
compensable thereunder, are not to be construed 
by the rules controlling in negligent default 
cases at common law, but an accidental injury is 
compensable thereunder if there is a causal 
relation between the employment and injury, if 
the injury is one which, after the event, may be 
seen to have had its origin in the employment, 
and it need not be shown that it is one which 
ought to have been foreseen or expected. Conrad 
v. Cook-Lewis Foundry Co., 198 N.C. 728, 153 
S.E. 266 (1980); Ashley v. F-W Chevrolet Co., 222 
N.C. 25, 21 S.E.2d 834 (1942); Lee v. F.M. 
Henderson & Assoc., 284 N.C. 126, 200 S.E.2d 32 
(1973). 

“Out of and in the Course of” Construed. — 
An accident arises out of and in the course of the 
employment when it occurs while the employee 
is engaged in some activity or duty which he is 
authorized to undertake and which is calculated 
to further, directly or indirectly, the employer’s 
business. Perry v. American Bakeries Co., 262 
N.C. 272, 186 S.E.2d 643 (1964); Clark v. Burton 
Lines, 272 N.C. 488, 158 S.E.2d 569 (1968); 
Martin v. Georgia-Pacific Corp., 5 N.C. App. 37, 
167 S.E.2d 790 (1969); Martin v. Bonclarken 
Ass’y, 296 N.C. 540, 251 S.E.2d 403 (1979). 

The phrase ‘out of and in the course of the 
employment” embraces only those accidents 
which happen to a servant while he is engaged 
in the discharge of some function or duty which 
he is authorized to undertake and which is 
calculated to further, directly or indirectly, the 
master’s business. Bryan v. First Free Will 
Baptist Church, 267 N.C. 111, 147 S.E.2d 633 
(1966). 

“Out of’ and “in the Course of” 
Distinguished. — The words “out of” refer to 
the origin or cause of the accident. The words “‘in 
the course of’ refer to the time, place, and 
circumstances under which an accident occurs. 
Plemmons vy. White’s Sery., 213 N.C. 148, 195 
S.E. 370 (1938); Wilson v. Town of Mooresville, 
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222 N.C. 288, 22 S.E.2d 907 (1942); Brown v. 
Carolina Aluminum Co., 224 N.C. 766, 32 S.E.2d 
320 (1944); Taylor v. Town of Wake Forest, 228 
N.C. 346, 45 S.E.2d 387 (1947); Withers v. Black, 
230 N.C. 428, 53 S8.E.2d 668 (1949); Bell v. Dewey 
Bros., 236 N.C. 280, 72 S.E.2d 680 (1952); Sweatt 
v. Rutherford County Bd. of Educ., 237 N.C. 658, 
75 S.E.2d 788 (1953); Lewter v. Abercrombie 
Enterprises, 240 N.C. 399, 82 S.E.2d 410 

(1954); Zimmerman vy. Elizabeth City Freezer 
Locker, 244 N.C. 628, 94 S.E.2d 813 (1956); 
Hardy v. Small, 246 N.C. 581, 99 S.E.2d 862 | 
(1957); Sandy v. Stackhouse, Inc., 258 N.C. 194, 
128 S.E.2d 218 (1962); Bass v. Mecklenburg 
County, 258 N.C. 226, 128 S.E.2d 570 (1962); Cole 
v. Guilford County, 259 N.C. 724, 131 S.E.2d 308 
(1963); Bryan v. First Free Will Baptist Church, 
267 N.C. 111, 147 S.E.2d 633 (1966); Clark v. 
Burton Lines, 272 N.C. 488, 158 S.E.2d 569 
(1968); Robinson v. North Carolina State Hwy. 
Comm’n, 13 N.C. App. 208, 185 8.E.2d 333 (1971); 
Enroughty v. Black Indus., Inc., 138 N.C. App. 
400, 185 S.E.2d 597, cert. denied, 280 N.C. 721, 
186 S.E.2d 923 (1972); Battle v. Bryant Elec. Co., 
15 N.C. App. 246, 189 S.E.2d 788, cert. denied, 
281 N.C. 755, 191 S.E.2d 353. (1972); Lee v. 
Henderson & Assocs., 17 N.C. App. 475, 195 
S.E.2d 48, aff'd, 284 N.C. 126, 200 S.E.2d 32 
(1973); Bartlett v. Duke Univ., 17 N.C. App. 598, 
195 8.E.2d 371, rev’d on other grounds, 284 N.C. 
230, 200 S.E.2d 193 (1973); Watkins v. City of 
Wilmington, 290 N.C. 276, 225 8.E.2d 577 (1976); 
Goldston v. Goldston Concrete Works, Inc., 29 
N.C. App. 717, 225 8.E.2d 332, cert. denied, 290 
N.C. 660, 228 S.E.2d 452 (1976); Gallimore v. 
Marilyn’s Shoes, 30 N.C. App. 628, 228 S.E.2d 39 
(1976), rev’d on other grounds, 292 N.C. 399, 233 
§.E.2d 529 (1977). 

The phrase “arising out of and in the course of 
employment” encompasses two separate and 
distinct concepts — “out of” and “in the course 
of’? — both of which must be satisfied in order 
for particular injuries to be compensable under 
the act. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968). 

The phrases “arising out of” and ‘in the 
course of” are not synonymous and both must be 
fulfilled in order for claimants to recover. Martin 
v. Bonelarken Ass’y, 85 N.C. App. 489, 241 
S.E.2d 848, cert. granted, 295 N.C. 91, 244 S.E.2d 
258 (1978). 

In general, the term “‘in the course of” refers 
to the time, place and circumstances under 
which an accident occurs, while the term 
“arising out of” refers to the origin or causal 
connection of the accidental injury to the 
employment. Gallimore v. Marilyn’s Shoes, 292 
N.C. 399, 283 S.E.2d 529 (1977). 

An accident occurring during the course of 
employment does not ipso facto arise out of it. 
Robbins v. Nicholson, 281 N.C, 234, 188 S.E.2d 
350 (1972); Watkins v. City of Wilmington, 290 
N.C, 276, 225 S,E.2d 577 (1976); Smith v. Dacotah 
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Cotton Mills, Inc., 31 N.C. App..687, 230 S.E.2d 
772 (1976). 

The phrases “arising out of’ and “in the 
course of” are not synonymous; they involve two 
ideas and impose a double condition, both of 
which must be satisfied in order to bring a case 
within the act. Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972); Battle v. Bryant Elec. 
Co., 15 N.C. App. 246, 189 S.E.2d 788, cert. 
denied, 281 N.C. 755, 191 S.E.2d 353 (1972); 
Martin v. Bonclarken Ass’y, 296 N.C. 540, 251 
S.E.2d 403 (1979). 

The phrases “arising out of’ and “in the 
course of’ one’s employment are _ not 
synonymous but rather are two separate and 
distinct elements both of which a claimant must 
prove to bring a case within the act. Gallimore v. 
Marilyn’s Shoes, 292 N.C. 399, 233 S.E.2d 529 
(1977). 

In interpreting and applying the meaning of 
the expression, “arising out of and in the course 
of the employment,” as it appears in the act, it 
has been uniformly held that the phrases 
“arising out of” and “in the course of” are not 
synonymous but involve two ideas and impose a 
double condition, both of which must be satisfied 
in order to bring a case within the act. Sweatt v. 
Rutherford County Bd. of Educ., 237 N.C. 653, 
75 S.E.2d 738 (1958). 

The phrase “in the course of” refers to the 
time, place and circumstances under which the 
injury by accident occurred, while the words 
“out of the employment” refer to the origin or 
cause of the accident, as springing from the 
work the employee is to do or out of the service 
he is to perform. Matthews v. Carolina Std. 
Corp., 232 N.C. 229, 60 S.E.2d 93 (1950); Berry v. 
Colonial Furn. Co., 282 N.C. 303, 60 S.E.2d 97 
(1950). 

To be compensable under the act an injury 
must arise out of and be received in the course 
of employment. Two ideas are involved here. The 
words “‘in the course of” refer to the time, place, 
and circumstances surrounding the accident, 
while the words “arising out of’ have reference 
to the causal connection between the injury and 
the employment. Davis v. North State Veneer 
Corp., 200 N.C. 268, 156 S.E. 859 (1931); Parrish 
v. Armour & Co., 200 N.C. 654, 158 S.E. 188 
(1981); Walker v. Wilkins, Inec., 212 N.C. 627, 194 
S.E. 89 (1937); MeGill v. Town of Lumberton, 215 
N.C. 752, 3 S.E.2d 324 (1939); Matthews v. 
Carolina Std. Corp., 282 N.C. 229, 60 S.E.2d 93 
(1950). 

These terms have been so often defined by the 
Supreme Court that they now have an 
established and well-recognized meaning. Bryan 
v. T.A. Loving Co., 222 N.C. 724, 24 S.E.2d 751 
(1943), 
An injury compensable under subdivision (6) 

of this section is one by accident arising out of 
and in the course of the employment, the words 
“out of” referring to the origin or cause of the 
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accident, and the words “‘in the course of” to the 
time, place and circumstances under which the 
accident occurred. Ridout vy. Rose’s 5-10-25¢ 
Stores, 205 N.C. 423, 171 S.E. 642 (1938). 

But They Are Not Applied Entirely 
Independently. — In practice, the ‘course of 
employment” and “arising out of employment” 
tests are not, and should not be, applied entirely 
independently; they are both parts of a single 
test of work-connection, and_ therefore 
deficiencies in the strength of one factor are 
sometimes allowed to be made up by strength in 
the other. Lee v. F.M. Henderson & Assocs., 284 
N.C. 126, 200 S.E.2d 32 (1973); Watkins v. City of 
Wilmington, 290 N.C. 276, 225 8.E.2d 577 (1976). 

“In the Course of’ the Employment 
Construed. — The finding that the claimant’s 
injury arose in the course of the employment 
was required by evidence that it occurred during 
the hours of the employment and at the place of 
the employment while the claimant was actually 
engaged in the performance of the duties of the 
employment. Withers v. Black, 230 N.C. 428, 53 
S.E.2d 668 (1949). 

Three conditions must be fulfilled in order for 
an accident to be in the course of employment. 
These three conditions are of time, place, and 
circumstance. ‘“Time”’ includes the time during 
the working day including the lunch hour. 
“Place” includes the premises of the employer. 
In respect to “circumstances,’’ compensable 
accidents are those sustained while the 
employee is doing what a man so employed may 
reasonably do within a time which he is 
employed, and at a place where he may 
reasonably be during that time to do that thing. 
Martin v. Bonclarken Ass’y, 35 N.C. App. 489, 
241 S.E.2d 848, cert. denied, 295 N.C. 91, 244 
S.E.2d 258 (1978). 

The words “‘in the course of” as used in the act 
refer to the time, place, and circumstances under 
which the injury occurs. Guest v. Brenner Iron 
& Metal Co., 241 N.C. 448, 85 S.E.2d 596 (1955); 
Alford v. Quality Chevrolet Co., 246 N.C. 214, 97 
S.E.2d 869 (1957); Taylor v. Twin City Club, 260 
N.C. 435, 182 S.E.2d 865 (1968). 

The words “in the course of” have reference 
to the time, place and circumstances under 
which the accident occurred. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968); Robbins v. 
Nicholson, 10 N.C. App. 421, 179 S.E.2d 183 
(1971), rev’d on other grounds, 281 N.C. 234, 188 
S.E.2d 350 (1972); Gallimore v. Marilyn’s Shoes, 
30 N.C. App. 628, 228 S.E.2d 39 (1976), rev’d on 
other grounds, 292 N.C. 399, 233 S.E.2d 529 
(1977); Martin v. Bonclarken Ass’y, 296 N.C. 540, 
251 S.E.2d 4038 (1979). 
A conclusion that the injury occurred in the 

course of employment is required where there is 
evidence that it occurred during the hours of 
employment and at the place of employment 
while the claimant was actually in the 
performance of the duties of the employment. 
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Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 47 
(1968). 

With respect to time, the course of 
employment begins a reasonable time before 
actual work begins, and continues for a 
reasonable time after work ends, and includes 
intervals during the workday for rest and 
refreshment. Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968). 

With respect to place, the course of 
employment includes the premises of the 
employer. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968); Gallimore v. Marilyn’s Shoes, 

30 N.C. App. 628, 228 S.E.2d 39 (1976), rev’d on 
other grounds, 292 N.C. 399, 233 S.E.2d 529 
(1977). 

An employee may be in the course of his 
employment when he is on the way to the place 
of his duties, leaving the place of his duties at the 
end of the day, or leaving upon learning that 
there was no work for him to do. Harless v. 
Flynn, 1 N.C. App. 448, 162 S.E.2d 47 (1968). 

The fact that the employee is not engaged in 
the actual performance of the duties of his job 
does not preclude an accident from being one 
within the course of employment. Harless v. 
Flynn, 1 N.C. App. 448, 162 8.E.2d 47 (1968). 
Where the employee is engaged in activity 

which he is authorized to undertake and which is 
calculated to further, directly or indirectly, the 
employer’s business, the circumstances are such 
as to be within the course of employment. 
Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 47 
(1968). 

With respect to circumstances, injuries within 
the course of employment include _ those 
sustained while the employee is doing what a 
man so employed may reasonably do within a 
time which he is employed and at a place where 
he may reasonably be during that time to do that 
thing. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968). 
An accident arising “in the course of” the 

employment is one which occurs while the 
employee is doing what a man so employed may 
reasonably do within a time during which he is 
employed and at a place where he may 
reasonably be during that time to do that thing; 
or one which occurs in the course of the 
employment and as the result of a risk involved 
in the employment, or incident to it, or to 
conditions under which it is required to be 
performed. Clark v. Burton Lines., 272 N.C. 433, 
158 S.E.2d 569 (1968); Goldston v. Goldston 
Concrete Works, Inc., 29 N.C. App. 717, 225 
S.E.2d 382, cert. denied, 290 N.C. 660, 228 S.E.2d 
452 (1976). 

The words “‘in the course of” the employment 
refer to the time, place, and circumstances of the 
accident, and an accident arises in the course of 
the employment if it occurs while the employee 
is engaged in a duty which he is authorized or 
directed to undertake or in an activity incidental 
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thereto. Battle v. Bryant Elec. Co., 15 N.C. App. 
246, 189 S.E.2d 788, cert. denied, 281 N.C. 755, 
191 S.E.2d 353 (1972). 
The term ‘in the course of” refers to time, 

place and circumstance of the accident. 
Strickland v. King, 32 N.C. App. 222, 231 S.E.2d 
198, rev’d on other grounds, 298 N.C. 731, 239 
S.E.2d 243 (1977). 

The time of employment includes the working 
hours as well as such reasonable time as is 
required to pass to and from the employer’s 
premises. Gallimore v. Marilyn’s Shoes, 30 N.C. 
App. 628, 228 S.E.2d 39 (1976), rev’d on other 
grounds, 292 N.C. 399, 238 S.E.2d 529 (1977). 
When an employee is required to live on the 

premises, either by his contract of employment 
or by the nature of the employment, and is 
continuously on call, whether or not actually on 
duty, the entire period of his presence on the 
premises pursuant to this requirement is 
deemed included in the course of employment. 
Watkins v. City of Wilmington, 290 N.C. 276, 225 
S.E.2d 577 (1976). 

Preliminary preparations by an employee, 
reasonably essential to the proper performance 
of some required task or service, is generally 
regarded as being within the scope of 
employment and any injury suffered while in the 
act of preparing to do a job is compensable. 
Thompson v. Refrigerated Transp. Co., 32 N.C. 
App. 698, 236 S.E.2d 312 (1977). 

In tending to his personal physical needs, an 
employee is indirectly benefiting his employer. 
Therefore, the course of employment continues 
when the employees goes to the washroom, 
takes a smoke break, takes a break to partake of 
refreshment, goes on a _ personal errand 
involving temporary absence from his post of 
duty, or voluntarily leaves his post to assist 
another employee. Harless v. Flynn, 1 N.C. App. 
448, 162 S.E.2d 47 (1968). 

Mealtime is within the course of employment, 
even where such time is completely free for the 
employees. Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968). 

It is the conjuction of all three of the factors 
— time, place and circumstances — that brings 
a particular accident within the concept of 

~ course of employment. If, in addition to this, the 
‘accident arose out of employment, then any 
injury resulting therefrom is compensable under 
the act. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968). 

“Arising Out of” Defined. — “Arising out of” 
has been defined to mean coming from the work 
the employee is to do, or out of the services he 
is to perform, and as a natural result of one of 
the risks of the employment. The injury must 
spring from the employment or have its origin 
therein. Bolling v. Belk-White Co., 228 N.C. 749, 
46 S.E.2d 838 (1948); Hinkle v. City of Lexington, 
239 N.C. 105, 79 S.E.2d 220 (19538); Lewter v. 
Abercrombie Enterprises, 240 N.C. 399, 82 
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S.E.2d 410 (1954); Taylor v. Twin City Club, 260 
N.C. 485, 1382 S.E.2d 865 (1963); Harless v. Flynn, 
1 N.C. App. 448, 162 S.E.2d 47 (1968). See Vause 
v. Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 
173 (1951). 
The accident “arises out of” the employment 

when it occurs in the course of the employment 
and is the result of a risk involved therein or 
incident thereto, or to the conditions under which 
it is required to be performed. There must be 
some causal connection between the 
employment and the injury. Bolling  v. 
Belk-White Co., 228 N.C. 749, 46 S.E.2d 838 
(1948); Perry v. American Bakeries Co., 262 N.C. 
272, 186 S.E.2d 648 (1964); Lee v. F.M. 
Henderson & Assocs., 284 N.C. 126, 200 S.E.2d 
82 (1978). 
An injury “arises out of” the employment 

when it occurs in the course of the employment 
and is a natural and probable consequence or 
incident of it, s0 that there is some causal 
relation between the accident and the 
performance of some service of the employment. 
Rewis v. New York Life Ins. Co., 226 N.C. 325, 
38 §.E.2d 97 (1946); Withers v. Black, 280 N.C. 
428, 58 S.E.2d 668 (1949); Taylor v. Twin City 
Club, 260 N.C. 485, 182 S.E.2d 865 (1968); 
Watkins v. City of Wilmington, 290 N.C. 276, 225 
S.E.2d 577 (1976). 

The term “arising out of employment’ is 
broad and comprehensive and perhaps not 
capable of precise definition. It must be 
interpreted in the light of the facts and 
circumstances of each case, and there must be 
some causal connection between the injury and 
the employment. Plemmons v. White’s Serv., 213 
N.C. 148, 195 S.E. 370 (1938); Berry v. Colonial 
Furn. Co., 282 N.C. 308, 60 S.E.2d 97 (1950); 
Perry v. American Bakeries Co., 262 N.C. 272, 
136 S.E.2d 643 (1964); Clark v. Burton Lines, 272 
N.C. 433, 158 S.E.2d 569 (1968). 

The term “arising out of the employment” 
within the meaning of the act refers to the origin 
or cause of the accident, and while it must be 
interpreted in the light of the facts and 
circumstances of each case and may not be 
precisely defined, there must be some causal 
connection between the injury and_ the 
employment. Taylor v. Town of Wake Forest, 
228 N.C. 346, 45 8.E.2d 387 (1947). 

“Arising out of” means arising out of the 
work the employee is to do, or out of the service 
he is to perform. The risk must be incidental to 
the employment. Bell v. Dewey Bros., 236 N.C. 
280, 72 S.E.2d 680 (1952); Hinkle v. City of 
Lexington, 239 N.C. 105, 79 S.E.2d 220 (1958); 
Poteete v. North State Pyrophyllite Co., 240 N.C. 
561, 82 S.E.2d 693 (1954); Bryan v. First Free 
Will Baptist Church, 267 N.C. 111, 147 S.E.2d 
633 (1966). 

In order for an accident to arise out of the 
employment it is not required that a hazard of 
the employment be the sole cause of the 
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accident, but it is sufficient if the physical 
aspects of the employment contribute in some 
reasonable degree toward bringing about or 
intensifying the condition which renders the 
employee susceptible to the accident and 
consequent injury. Vause v. Vause Farm Equip. 
Co., 233 N.C. 88, 63 S.E.2d 173 (1951). 

The words “out of” as used in the act refer to 
the origin or cause of the accident and import 
that there must be some causal relation between 
the employment and the injury, but not that the 
injury ought to have been foreseen or expected. 
Guest v. Brenner Iron & Metal Co., 241 N.C. 448, 
85 S.E.2d 596 (1955). 

For an accident to arise out of the employment 
there must be some causal connection between 
the injury and the employment. When an injury 
cannot fairly be traced to the employment as a 
contributing proximate cause, or if it comes 
from a hazard to which the employee would have 
been equally exposed apart from the 
employment, or from the hazard common to 
others, it does not arise out of the employment. 
In such a situation the fact that the injury 
occurred on the employer’s premises _ is 
immaterial. Cole v. Guilford County, 259 N.C. 
724, 131 S.E.2d 308 (1963); Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968). 

“Arising out of” employment relates to the 
origin or cause of the accident. Taylor v. Twin 
City Club, 260 N.C. 485, 1382 S.E.2d 865 (1968). 

In the phrase “arising out of and in the course 
of the employment,” the words “‘out of” refer to 
the origin or cause of the accident. Robbins v. 
Nicholson, 10 N.C. App. 421, 179 S.E.2d 183 
(1971), rev’d on other grounds, 281 N.C. 234, 188 
S.E.2d 350 (1972). 
Whether the injury “arose out of” the 

employment is to be decided on the facts of the 
individual case and cannot be precisely defined. 
Robbins v. Nicholson, 10 N.C. App. 421, 179 
S.E.2d 183 (1971), rev’d on other grounds, 281 
N.C. 234, 188 §.E.2d 350 (1972); Gallimore v. 
Marilyn’s Shoes, 30 N.C. App. 628, 228 S.E.2d 39 
(1976), rev’d on other grounds, 292 N.C. 399, 233 
S.E.2d 529 (1977). 
Where any reasonable relationship to 

employment exists, or employment is a 
contributory cause, the court is justified in 
upholding the award as “arising out of 
employment.” Kiger v. Bahnson Serv. Co., 260 
N.C. 760, 183 S.E.2d 702 (1963); Williams v. 
Brunswick County Bd. of Educ., 1 N.C. App. 89, 
160 S.E.2d 102 (1968). 

Unless the injury can be fairly traced to the 
employment as a contributing proximate cause, 
it does not arise out of the employment. Eaton v. 
Klopman Mills, Inc., 2 N.C. App. 368, 163 S.E.2d 
17 (1968). 

The phrase “arising out of” has reference to 
the origin or cause of the accident. But this is not 
to say that the accident must have been caused 
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by the employment. Harless v. Flynn, 1 N.C. 
App. 448, 162 S.E.2d 47 (1968). 
When one speaks of an event “arising out of 

employment,” the initiative, the moving force, is 
something other than the employment; the 
employment is thought of more as a condition 
out of which the event arises than as the force 
producing the event in affirmative fashion. 
Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 47 
(1968). 
Where any reasonable relationship to the 

employment exists, or employment is a 
contributory cause, the court is justified in 
upholding the award as “arising out of 
employment.” Harless v. Flynn, 1 N.C. App. 448, 
162 S.E.2d 47 (1968); Robbins v. Nicholson, 281 
N.C. 234, 188 S.E.2d 350 (1972); Bartlett v. Duke 
Univ., 284 N.C. 230, 200 S.E.2d 193 (1973). 

An injury arises out of the employment when 
it is a natural and probable consequence or 
incident of the employment and a natural result 
of one of its risks, so that there is some causal 
relation between the injury and the performance 
of some service of the employment. Clark v. 
Burton Lines, 272 N.C. 433, 158 S.E.2d 569 
(1968). 

The term “arising out of the employment” is 
not susceptible of any all-inclusive definition, 
but it is generally said that an injury arises out 
of the employment when it is a natural and 
probable consequence or incident of the 
employment and a natural result of one of its 
risks, so that there is some causal relation 
between the injury and the performance of some 
service of the employment. Smith v. Dacotah 
Cotton Mills, Inc., 31 N.C. App. 687, 230 S.E.2d 
772 (1976). 

The phrase “arising out of the employment” 
refers to the origin or cause of the accidental 
injury. Robbins v. Nicholson, 281 N.C. 234, 188 
S.E.2d 350 (1972). 

The term “arising out of” refers to the origin 
or cause of the accident. Strickland v. King, 32 
N.C. App. 222, 231 S.E.2d 193, rev’d on other 
grounds, 293 N.C. 731, 239 S.E.2d 243 (1977). 
An accident arises out of employment when it 

is the result of a risk or hazard incident to the 
employment and is not from a hazard common to 
the public. Martin v. Bonclarken Ass’y, 35 N.C. 
App. 489, 241 S.E.2d 848, cert. granted, 295 N.C. 
91, 244 S.E.2d 258 (1978). 

The test for determining whether an 

accidental injury arises out of an employment 
is this: “There must be some causal relation 
between the employment and the injury; but if 
the injury is one which, after the event, may be 
seen to have had its origin in the employment, it 
need not be shown that it is one which ought to 
have been foreseen or expected.” Withers v. 
Black, 230 N.C. 428, 53 S.E.2d 668 (1949); Hinkle 
v. City of Lexington, 239 N.C. 105, 79 S.E.2d 220 
(1953); Goldston v. Goldston Concrete Works, 
Inc., 29 N.C. App. 717, 225 S.E.2d 332 (1976). - 
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While there must be some causal connection 
between the employment and the injury, 
nevertheless it is sufficient if the injury is one 
which, after the event, may be seen to have had 
its origin in the employment, and it need not be 
shown that it is one which should have been 
foreseen or expected. Vause v. Vause Farm 
Equip. Co., 233 N.C. 88, 63 S.E.2d 173 (1951); 
Taylor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1968); Starr v. Charlotte Paper Co., 
8 N.C. App. 604, 175 S.E.2d 342 (1970). 

There is no requirement that the injury should 
be foreseen if it resulted from the employment 
nor does the employment have to be the “sole” 
cause of the injury. Robbins v. Nicholson, 10 
N.C. App. 421, 179 S.E.2d 1838 (1971), rev’d on 
other grounds, 281 N.C. 234, 188 S8.E.2d 350 
(1972); Gallimore v. Marilyn’s Shoes, 30 N.C. 
App. 628, 228 S.E.2d 39 (1976), rev’d on other 
grounds, 292 N.C. 399, 233 S.E.2d 529 (1977). 

If the injury is one which, after the event, may 
be seen to have had its origin in the employment, 
it need not be shown that it is one which ought 
to have been foreseen or expected. Robbins v. 
Nicholson, 10 N.C. App. 421, 179 S.E.2d 183 
(1971), rev’d on other grounds, 281 N.C. 234, 188 
S.E.2d 350 (1972); Gallimore v. Marilyn’s Shoes, 
30 N.C. App. 628, 228 S.E.2d 39 (1976), rev’d on 
other grounds, 292 N.C. 399, 233 S.E.2d 529 
(1977). 

The injury arises ‘out of” the employment 
when there is apparent to the rational mind upon 
consideration of all the circumstances a causal 
connection between the conditions under which 
the work is required to be performed and the 
resulting injury. Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972). 
Where the cause of the accident is unexplained 

but the accident is a natural and probable result 
of a risk of the employment, the finding of the 
Industrial Commission that the accident arose 
out of the employment will be sustained. Battle 
v. Bryant Elec. Co., 15 N.C. App. 246, 189 S.E.2d 
788, cert. denied, 281 N.C. 755, 191 S.E.2d 353 
(1972). 

In order for an injury to arise out of the 
employment, it must be a natural and probable 
consequence or incident of the employment and 
a natural result of one of its risks. Lee v. 
Henderson & Assocs.,.17 N.C. App. 475, 195 
S.E.2d 48, aff'd, 284 N.C. 126, 200 S.E.2d 32 
(1973). 

To have its origin in the employment, an injury 
must come from a risk which might have been 
contemplated by a reasonable person familiar 
with the whole situation as incidential to the 
service when he entered employment. Bartlett v. 
Duke Univ., 284 N.C. 230, 200 S.E.2d 198 (1973). 

Even though an accident occurred on the 
employer’s premises at a time when the 
employee was within the compass of his 
employment, this alone is insufficient to justify 
a finding that the injury arose out of the 
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employment. Strickland v. King, 293 N.C. 731, 
239 S.E.2d 243 (1977). 

Rule of Causal Relation. — An injury to be 
compensable must be shown to have resulted 
from an accident arising out of and in the course 
of the employment. This principle has come to be 
known and referred to as the rule of causal 
relation, i.e., that injury to be compensable must 
spring from the employment. This rule of causal 
relation is the very sheet anchor of the Workers’ 
Compensation Act. It has kept the act within the 
limits of its intended scope — that of providing 
compensation benefits for industrial injuries, 
rather than branching out into the field of 
general health insurance benefits. Duncan v. 
City of Charlotte, 234 N.C. 86, 66 S.E.2d 22 
(1951); Perry v. American Bakeries Co., 262 N.C. 
272, 186 S.E.2d 643 (1964). 

The words “out of’ refer to the origin or cause 
of the accident, and an accident arises out of the 
employment if there is a causal connection 
between the accident and the employment, or if 
the accident is the result of a risk originating in 
the employment or incidental to it. Battle v. 
Bryant Elec. Co., 15 N.C. App. 246, 189 S.E.2d 
788, cert. denied, 281 N.C. 755, 191 S.E.2d 353 
(1972). 

There must be some causal relation between 
the employment and the injury. Bass v. 
Mecklenburg County, 258 N.C. 226, 128 S.E.2d 
570 (1962); Taylor v. Twin City Club, 260 N.C. 
435, 182 S.E.2d 865 (1963); Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968); Robbins v. 
Nicholson, 10 N.C. App. 421, 179 S.E.2d 183 
(1971), rev’d on other grounds, 281 N.C. 234, 188 
S.E.2d 3850 (1972); Watkins v. City of 
Wilmington, 290 N.C. 276, 225 S.E.2d 577 (1976); 
Gallimore v. Marilyn’s Shoes, 30 N.C. App. 628, 
228 S.E.2d 39 (1976), rev’d on other grounds, 292 
N.C. 399, 283 S.E.2d 529 (1977). 
An accident arises out of the employment if 

there is a causal relation between the accident 
and the employment. Stubblefield v. Watson 

Elec. Constr. Co., 277 N.C. 444, 177 S.E.2d 882 
(1970); Hensley v. Caswell Action Comm., Inc., 
35 N.C. App. 544, 241 S.E.2d 852 (1978). 

The requirement that an injury to be 
compensable must be shown to have resulted 
from an accident arising out of and in the course 
of the employment is known and referred to as 
the “rule of causal relation.” Bryan v. First Free 
Will Baptist Church, 267 N.C. 111, 147 S.E.2d 
633 (1966). 

The rule of causal relation is the very sheet 
anchor of the Workers’ Compensation Act, and 
prevents the act from being a general health and 
insurance benefit act. Bryan v. First Free Will 
Baptist Church, 267 N.C. 111, 147 S.E.2d 633 
(1966). 

Mixed Question of Law and Fact. — Whether 
an injury by accident arises out of and in the 
course of the employment is a mixed question of 
law and of fact. Hardy v. Small, 246 N.C. 581, 99 
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S.E.2d 862 (1957); Bryan v. First Free Will 
Baptist Church, 267 N.C. 111, 147 S.E.2d 633 
(1966); Enroughty v. Black Indus., Inc., 13 N.C. 
App. 400, 185 S.E.2d 597, cert. denied, 280 N.C. 
721, 186 S.E.2d 923 (1972); Lee v. Henderson & 
Assocs., 17 N.C. App. 475, 195 S.E.2d 48, aff’d, 
284 N.C. 126, 200 S.E.2d 32 (1973); Goldston v. 
Goldston Concrete Works, Inc., 29 N.C. App. 
717, 225 S.E.2d 332, cert. denied, 290 N.C. 660, 
228 S.E.2d 452 (1976). 
Whether an accident arose out of the 

employment is a mixed question of law and fact. 
Sandy v. Stackhouse, Inc., 258 N.C. 194, 128 
S.E.2d 218 (1962); Bass v. Mecklenburg County, 
258 N.C. 226, 128 S.E.2d 570 (1962); Clark v. 
Gastonia Ice Cream Co., 261 N.C. 234, 184 S.E.2d 
354 (1964); Perry v. American Bakeries Co., 262 
N.C. 272, 186 S.E.2d 643 (1964); Smith v. Dacotah 
Cotton Mills, Inc., 31 N.C. App. 687, 230 S.E.2d 
772 (1976). 
Whether an employee sustained an injury by 

accident arising out of and in the course of his 
employment with the defendant employer 
resulting in his death is a mixed question of law 
and fact, and the finding of the Commission as 
to the factual portion is conclusive if supported 
by any competent evidence. McManus v. Chick 
Haven Farms, 4 N.C. App. 177, 166 S.E.2d 526 
(1969). 
Whether an accident arises out of the 

employment is a mixed question of fact and law, 
and the finding of the Commission is conclusive 
if supported by any competent evidence; 
otherwise, not. Watkins v. City of Wilmington, 
290 N.C. 276, 225 S.E.2d 577 (1976). 
Whether an accident arises “out of the 

employment” is a mixed question of law and fact 
to be determined in the light of the facts and 
circumstances of each case, but the term 
requires that there be some causal connection 
between the injury and the employment or that 
the risk be incidental to the employment. Ridout 
v. Rose’s 5-10-25¢ Stores, 205 N.C. 423, 171 S.E. 
642 (1933). 
Whether an accident arose out of the 

employment is not exclusively a question of fact. 
It is a mixed question of law and fact, but there 
must be some causal relation between the 
employment and the injury. Matthews v. 
Carolina Std. Corp., 232 N.C. 229, 60 S.E.2d 93 
(1950); Poteete v. North State Pyrophyllite Co., 
240 N.C. 561, 82 S.E.2d 698 (1954); Alford v. 
Quality Cheverolet Co., 246 N.C. 214, 97 S.E.2d 
869 (1957). 

Injury Must be Fairly Traceable to 
Employment as Contributing Proximate 

Cause. — It is settled law that where an injury 
cannot fairly be traced to the employment as a 
contributing proximate cause, it does not arise 
out of the employment. Poteete v. North State 
Pyrophyllite Co., 240 N.C. 561, 82 S.E.2d 693 
(1954); Hardy v. Small, 246 N.C. 581, 99 S.E.2d 
862 (1957); Bass v. Mecklenburg County, 258 
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N.C. 226, 128 S.E.2d 570 (1962); Bryan v. First 
Free Will Baptist Church, 267 N.C. 111, 147 
S.E.2d 633 (1966). 

To be compensable an injury must spring from 
the employment or have its origin therein. Clark 
v. Burton Lines, 272 N.C. 433, 158 S.E.2d 569 
(1968). 

Where the death cannot fairly be traced to the 
employment as a contributing proximate cause, 
it does not arise out of the employment. Lewter 
v. Abercrombie Enterprises, 240 N.C. 399, 

82 S.E.2d 410 (1954). 
An injury does not arise out of and in the 

course of the employment unless it is fairly 
traceable to the employment as a contributing 
proximate cause. Battle v. Bryant Elec. Co., 15 
N.C. App. 246, 189 S.E.2d 788, cert. denied, 281 
N.C. 755, 191 8.E.2d 353 (1972). 
An injury is excluded which cannot fairly be 

traced to the employment as a contributing 
proximate cause and which comes from a hazard 
to which the workers would have been equally 
exposed apart from the employment. Bartlett v. 
Duke Univ., 284 N.C. 230, 200 S.E.2d 193 (1973). 

Acts of negligence of the employee do not bar 
compensation for an original injury arising out 
of and in the course of employment. Starr v. 
Charlotte Paper Co., 8 N.C. App. 604, 175 8.E.2d 
342 (1970); Bartlett v. Duke Univ., 17 N.C. App. 
598, 195 S.E.2d 371, rev’d on other grounds, 284 
N.C. 230, 200 S.E.2d 193 (1973). 
No Common-Law Action against Negligent 

Fellow Employee. — An employee who sustains 
an “injury arising out of and in the course of 
employment,” caused by the negligence of a 
fellow employee who was acting within “the 
course of employment,” as that term is used in 
subdivision (6), may not maintain an action at 
common law against the negligent employee. 
Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 47 
(1968). 

Fact That Injury Could Not Have Been 
Anticipated Is Immaterial. — If it can be seen 
that the injury had its origin in the employment, 
it arises out of such employment, and the fact 
that it could not have been anticipated is 

. immaterial. Conrad v. Cook-Lewis Foundry Co., 
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198 N.C. 728, 153 S.E. 266 (1930). 
Ordinarily, when an employee is off duty the 

relationship of master and_ servant is 

suspended; therefore, there is no causal relation 
between the employment and an accident which 
happens during such time. Sandy v. Stackhouse, 
Inc., 258 N.C. 194, 128 S.E.2d 218 (1962). 

Natural Consequences of Primary Injury 
Arising Out of Employment Also Arise Out of 
Employment. — When the primary injury is 
shown to have arisen out of and in the course of 
employment, every natural consequence that 
flows from the injury likewise arises out of the 
employment, unless it is the result of an 
indepedent intervening cause attributable to 
claimant’s own intentional conduct. Starr v. 
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Charlotte Paper Co., 8 N.C. App. 604, 175 S.E.2d 
342 (1970). 

Thus, Subsequent Injury May be 

Compensable If Direct Result of Compensable 
Primary Injury. — A _ subsequent injury, 
whether an aggravation of the original injury or 
a new and distinct injury, is compensable if it is 
the direct and natural result of a compensable 
primary injury. Starr v. Charlotte Paper Co., 8 
N.C. App. 604, 175 S.E.2d 342 (1970). 

Plaintiff’s compensable spinal injury which 
caused permanent paralysis of his legs was a 
proximate cause of burns received by plaintiff 
on the lower portions of his body when a 
cigarette he had been smoking set the clothing 
on his bed on fire. Plaintiff suffered the burns 
because of a loss of feeling and sensitivity in the 
lower portions of his body as a result of the 
original compensable accident, and the act of 
leaving the cigarette where it could set fire to 
the bedclothing was insufficient to break the 
chain of causation between the original injury 
and the burns sustained. Starr v. Charlotte 
Paper Co., 8 N.C. App. 604, 175 S.E.2d 342 
(1970). 
And Original Injury Need Not Be Sole Cause 

of Second Injury. — There is a distinction 
between the proximate cause doctrine in 
workmen’s compensation cases and that applied 
in cases of tort. The proximate cause doctrine 
requires that the original injury be one of the 
direct and natural causes of a subsequent injury. 
It is not necessary, however, in order that a 
plaintiff recover hospital and medical expenses, 
that the original injury be the sole cause of the 
second injury. Starr v. Charlotte Paper Co., 8 
N.C. App. 604, 175 S.E.2d 342 (1970). 

2. Origin and Cause of Accident. 

a. Risks Incident to the Em- 
ployment Generally. 

No Recovery for Injury Not Arising Out of 
Risk Incidental to Employment. — Even 
though one be engaged in duties involving 
peculiar risks, one may not recover for any 
injury not arising out of those risks. Harden v. 
Thomasville Furn. Co., 199 N.C. 733, 155 S.E. 
728 (1930) (where a night watchman was shot by 
a fellow employee because of a domestic affair). 

Where an employee, while about his work, 
suffers an injury in the ordinary course of the 
employment, the cause of which is unexplained 
but which is a natural and probable result of a 
risk thereof, and the Industrial Commission 

finds from all the attendant facts and 
circumstances that the injury arose out of the 
employment, an award will be sustained. If, 
however, the cause is known and is independent 
of, unrelated to, and apart from the employment 
— the result of a hazard to which others are 
equally exposed — compensation will not be 
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allowed. Cole v. Guilford County, 259 N.C. 724, 
131 S.E.2d 308 (1963). 
The injury must come from a risk which might 

have been contemplated by a reasonable person 
as incidental to the service when he entered the 
employment. Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972). 

Injury by accident is not compensable if it 
results from a hazard to which the public 
generally is subject. Battle v. Bryant Elec. Co., 
15 N.C. App. 246, 189 S.E.2d 788, cert. denied, 
281 N.C. 755, 191 S.E.2d 353 (1972). 
Where the cause of the accident is known and 

such cause is independent of, unrelated to, and 
apart from the employment, and results from a 
hazard to which others are equally exposed, 
compensation is not recoverable. Battle v. 
Bryant Elec. Co., 15 N.C. App. 246, 189 S.E.2d 
788, cert. denied, 281 N.C. 755, 191 S.E.2d 353 
(1972). 

The causative danger must be peculiar to the 
work and not common to the neighborhood, and 
it must be incidental to the character of the 
business and not independent of the relation of 
master and servant. Sandy v. Stackhouse, Inc., 
258 N.C. 194, 128 8.E.2d 218 (1962); Robbins v. 
Nicholson, 281 N.C. 234, 188 S.E.2d 350 (1972); 
Bartlett v. Duke Univ., 284 N.C. 230, 200 S.E.2d 
193 (1973). 
The causative danger need not have been 

foreseen or expected, but after the event it must 
appear to have had its origin in a risk connected 
with the employment, and to have flowed from 
that source as a rational consequence. Robbins 
v. Nicholson, 281 N.C. 234, 188 S.E.2d 350 (1972); 
Bartlett v. Duke Univ., 284 N.C. 230, 200 S.E.2d 
193 (1973). 

Injury Due to Peculiar Hazard of 

Employee’s Location. — A causal relation 
exists between the accident and the employment 
when the duties of the employment require the 
employee to be in a place at which he is exposed 
to a risk of injury to which he would not 
otherwise be subject, and while there he is 
injured by an accident due to the peculiar hazard 
of that location. Stubblefield v. Watson Elec. 
Constr. Co., 277 N.C. 444, 177 S.E.2d 882 (1970); 
Hensley v. Caswell Action Comm., Inc., 35 N.C. 
App. 544, 241 8.E.2d 852 (1978). 
When Risk Is Incidental to Employment. — 

An injury caused by a risk incidental to the 
employment is compensable, and “‘it may be said 
to be incidental to the employment when it is 
either an ordinary risk directly connected with 
the employment, or an extraordinary risk which 
is only indirectly connected with the service 
owing to the special nature of the employment.” 
Goodwin v. Bright, 202 N.C. 481, 163 S.E. 576 
(1932). 

The risk may be said to be incidental to the 
employment when it is either an ordinary risk 
directly connected with the employment, or any 
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extraordinary risk which is only indirectly 
connected with the service owing to the special 
nature of the employment. Robbins v. Nicholson, 
281 N.C. 234, 188 S.E.2d 350 (1972). 

For it to be compensable, the injury must come 
from a risk which might have been contemplated 
by a reasonable person as incidental to the 
service when he entered the employment. It may 
be said to be incidental when it is either an 
ordinary risk directly connected with the 
employment, or an extraordinary risk which is 
only indirectly connected with the service owing 
to the special nature of the employment. Smith 
v. Dacotah Cotton Mills, Inc., 31 N.C. App. 687, 
230 S.E.2d 772 (1976). 

Accident Caused Partly or Solely by 
Idiopathic Condition. — Where the accident 
and resultant injury arise out of both the 
idiopathic condition of the workman and hazards 
incident to the employment, the employer is 
liable. But not so where the idiopathic condition 
is the sole cause of the injury. Cole v. Guilford 
County, 259 N.C. 724, 181 S.E.2d 808 (1968). 

Risk of Injury from Lightning. — The 
generally recognized rule is that where the 
injured employee is by reason of his employment 
peculiarly or specially exposed to a risk of injury 
from lightning — that is, one greater than other 
persons in the community — death or injury 
resulting from this source usually is 
compensable as an injury by accident arising out 
of and in the course of the employment. Pope v. 
Goodson, 249 N.C. 690, 107 S.E.2d 524 (1959). 
Where a carpenter, caught in a storm while 

working, went to a nearby house under 
construction by his employer to get out of the 
rain and, while standing near a window talking 
with his employer and wearing wet clothes, and 
a carpenter’s nail apron with nails therein, was 
killed by lightning, all damage to the clothes and 
marks on the body being from the waist down, 
with the nail apron knocked off, a hole burned in 
it, and a majority of the nails in it fused, the 
evidence was sufficient to support the 
conclusion that the circumstances of the 
carpenter’s employment peculiarly exposed him 
to the risk of injury from lightning greater than 
that of others in the community, and to sustain 
an award of compensation. Pope v. Goodson, 249 
N.C. 690, 107 S.E.2d 524 (1959). 

Claimant was in the plant of his employer 
when it was struck by a tornado and was 
injured as a result of the partial collapse of the 
building. It was held that the accident resulting 
in the injury did not arise out of the employment, 
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there being no causal relation between the . 
employment and the accident. Walker v. Wilkins, 
212 N.C. 627, 194 S.E. 89 (1937); Marsh v. 
Bennett College for Women, 212 N.C. 662, 194 
S.E. 303 (1937). 

Death from Bite of Mad Dog. — Where 
intestate died of hydrophobia resulting from a 
dog bite received by him while engaged in his 
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duties as attendant in a filling station, it was 
held that claimant was not entitled to 
compensation for the employee’s death, since 
there was no causal connection between the 
employment and the bite of a dog running at 
large, and the accident was not from a risk 
incidental to the employment. Plemmons vy. 
White’s Serv., 213 N.C. 148, 195 S.E. 370 (1938). 
Employee Drowned in Attempt to Extricate 

Car from Employer’s Millrace. — Where 
deceased, whose duty it was to keep his 
employer’s millrace clean, was drowned in an 
attempt to extricate a car and its occupants that 
had plunged into the water, there was sufficient 
evidence to support a finding that the accident 
arose out of and in the course of the 
employment. Southern v. Morehead Cotton Mills 
Co., 200 N.C. 165, 156 S.E. 861 (1931). 

Employee Shot by Hunter. — Plaintiff was 
shot in the eye by a hunter while he was working 
on his employer's truck. The injury did not result 
from a cause peculiar to the employment in 
which plaintiff was engaged. Whitley v. North 
Carolina State Hwy. Comm’n, 201 N.C. 589, 160 
S.E. 827 (1981); Bain v. Travora Mfg. Co., 208 
N.C. 466, 166 S.E. 301 (1982). 
Employee in Moving Vehicle Struck by 

Flying Object. — Where a deliveryman was 
driving a truck in the course of his employment 
and, while passing a group of boys playing 
baseball, a baseball struck the windshield and a 
piece of glass from the windshield struck him in 
the eye, resulting in serious injury, it was held 
that the injury resulted from an accident arising 
out of and in the course of the employment, 
within the meaning of this section. Perkins v. 
Sprott, 207 N.C. 462, 177 S.E. 404 (19384), 
distinguishing Whitley v. North Carolina State 
Hwy. Comm’n, 201 N.C. 589, 160 S.E. 827 (1931) 
and Bain y. Travora Mfg. Co., 203 N.C. 466, 166 
S.E. 301 (1932), apparently on the ground that in 
those cases the plaintiff was struck by the 
bullet, whereas here, the glass and not the ball 
directly injured plaintiff. 

Risks Not Incidental to Employment of 
Night Watchman. — Deceased was a night 
watchman. While in a small store on defendant’s 
premises which was operated by a third person, 
he was shot by one who attempted to rob the 
store. It was held that the injury bore no relation 
to deceased’s employment. Smith v. Newman 
Mach. Co., 206 N.C. 97, 172 S.E. 880 (1932). 

For note on death of night watchman as 
arising out of and in the course of employment, 
see 34 N.C.L. Rev. 607 (1956). 

b. Falls. 

When Fall Constitutes Compensable 
Accident. — It has been held that a fall is an 
accident, and where it is not shown to have 
resulted from the employee’s physical infirmity 
or from external force unconnected with the 
employment, it may be found by the Commission 
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to arise out of the employment. No affirmative 
evidence as to what caused the fall is necessary 
to support the finding. Here the employee, 
reaching up to a rack in the course of her work, 
lost her balance and fell. Robbins v. Bossong 
Hosiery Mills, 220 N.C. 246, 17 S.E.2d 20 (1941), 
distinguishing cases of heart failure, dizzy 
spells, ete. 
A fall itself is usually regarded as a 

compensable accident. Cole v. Guilford County, 
259 N.C. 724, 131 S.E.2d 308 (1963); Taylor v. 
Twin City Club, 260 N.C. 435, 132 S.E.2d 865 
(1963). . 

The rule that compensation will be awarded in 
unexplained-fall cases is applied in North 
Carolina. Taylor v. Twin City Club, 260 N.C. 435, 
132 S.E.2d 865 (1968). 
The effects of a fall are compensable if the fall 

results from an idiopathic cause and the 
employment has placed the employee in a 
position which increases the dangerous effects 
of the fall. Taylor v. Twin City Club, 260 N.C. 
435, 132 S.E.2d 865 (1963). 

If a fall and the resultant injury arise solely 
from an idiopathic cause, or a cause independent 
of the employment, the injury is_ not 
compensable. Taylor v. Twin City Club, 260 N.C. 
435, 182 S.E.2d 865 (1963). 
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The fall itself is the unusual, unforeseen 
occurrence which is the accident. Taylor v. Twin 

City Club, 260 N.C. 435, 182 S.E.2d 865 (1963). 

Hence, Evidence of Such Occurrence Is 
Unnecessary. — To prove an accident in 
industrial injury cases, it is not essential that 
there be evidence of any unusual or untoward 
condition or occurrence causing a fall which 
produces injury. Taylor v. Twin City Club, 260 
N.C. 485, 132 S.E.2d 865 (1968). 

Circuit Circumstances Permitting Inference 
That Fall Arose Out of and in Course of 
Employment. — Employee was suffering from 
a disease which subjected him to fainting spells. 
While in the men’s washroom he called to a 
person in an adjacent booth, “Please help me to 
the window, I am about to faint.”’ The floor was 
of tile and very slick when wet. It was washed 
each morning. The employee was afterwards 
found on the roof of the adjacent building, 
directly beneath the open windows. The 
circumstances permit the inference that 
employee slipped and fell to his death. Rewis v. 
New York Life Ins. Co., 226 N.C. 325, 38 S.E.2d 
97 (1946). Compensation allowed in a similar 
case. See DeVine v. Dave Steel Co., 227 N.C. 684, 
44 §.E.2d 77 (1947), where the employee was 
subject to fainting spells, but it was not shown 
that the fatal fall resulted from such a spell. 

Injuries sustained in a fall in which the 
employee’s leg unexplainedly gave way were 
held to be attributable solely to the employee’s 
idiopathic condition, and thus recovery was 
denied. Cole v. Guilford County, 259 N.C, 724, 
131 S.E.2d 308 (1968). 
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Injury Caused by Epileptic Seizure. — The 
evidence tended to show that plaintiff employee 
was subject to epileptic fits, that while driving 
the employer’s truck in the course of his 
employment he felt a seizure approaching, 
stopped the truck on the side of the road, opened 
the door and lay down on the seat of the truck 
with his head on the seat opposite the steering 
wheel and his feet hanging out of the truck, that 
he immediately suffered an epileptic seizure 
causing him to lose consciousness, and that 
when he “came to” his body was on the outside 
of the truck and his hands on the steering Wheel. 
The expert medical testimony was to the effect 
that the employee had suffered broken bones 
caused by the fall from the seat of the truck and 
that the fall resulted from the epileptic seizure. 
It was held that the evidence disclosed that the 
sole cause of the employee’s moving from a 
position of safety to his injury was the epileptic 
seizure, and therefore the fall was independent 
of, unrelated to, and apart from the employment, 
and the evidence could not support a finding of 
the Industrial Commission that the injury 
resulted from an accident arising out of the 
employment. Vause v. Vause Farm Equip. Co., 
233 N.C. 88, 63 S.E.2d 178 (1951). 

c. Heat Exhaustion, Sunstroke, 

Freezing, etc. 

Where the employment subjects a worker to 
a special or particular hazard from the 

elements, such as excessive heat or cold, likely 

to produce sunstroke or freezing, death or 
disability resulting from such cause usually 
comes within the purview of the compensation 
acts. On the other hand, where the employee is 
not by reason of his work peculiarly exposed to 
injury by sunstroke or freezing, such injuries are 
not ordinarily compensable. The test is whether 
the employment subjects the worker to a greater 
hazard or risk than that to which he otherwise 
would be exposed. Fields v. Tompkins-Johnston 
Plumbing Co., 224 N.C. 841, 82 S.E.2d 623 (1945). 

Death from Heat Exhaustion or Sunstroke. 
— Determination of the Industrial Commission 
that employee’s death resulting from heat 
exhaustion or sunstroke was an injury which 
arose out of and in course of employment was 
held supported by the evidence, where evidence 
showed that the general outside temperature 
was 104° Fahrenheit, and employee’s work 
required that he be in close proximity to melted 
lead which increased the temperature in the 
partly finished building where employee was 
working on day of his death. Fields v. 
Tompkins-Johnston Plumbing Co., 224 N.C, 841, 
82 S.E.2d 628 (1945). | 
Where a bus driver was compelled to change 

a tire on defendant’s bus during very cold 
weather and he contracted pneumonia, the 
Commission’s ruling denying recovery was 
affirmed. Carter v. Carolina Coach Co,, 208 N.C, 
849, 182 S.E. 498 (1935). 
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As to pneumonia, see also post, this note, 
analysis line IV, D, “Injury from Disease.” 

d. Street and Highway Accidents. 

Editor’s Note. — For note on street accidents 
arising out of and in the course of employment, 
see 32 N.C.L. Rev. 373 (1954). 

In General. — Plaintiff got into his car to 
leave defendant’s plant. A night watchman 
beckoned to him, and in getting out of the car to 
learn what the watchman wanted, plaintiff 
slipped on a fruit peeling. Recovery was denied, 
the court saying, ‘“When an injury cannot fairly 
be traced to the employment as a contributing 
proximate cause or comes from a hazard to 
which the worker would have been equally 
exposed apart from the employment, or from a 
hazard common to others, it does not arise out of 
the employment.” Lockey v. Cohen, Goldman & 
Co., 213 N.C. 356, 196 S.E. 342 (1938). 

An injury caused by a highway accident is 
compensable if the employee at the time of the 
accident is acting in the course of his 
employment and in the performance of some 
duty incident thereto. Hardy v. Small, 246 N.C. 
581, 99 S.E.2d 862 (1957) (farm employee killed 
while crossing highway on return from barn). 
Cemetery Caretaker Making Rounds of 

Funeral Homes. — Where a cemetery caretaker 
employed by the city, who had no telephone, 
regularly and daily made rounds of the funeral 
homes at night to determine what graves needed 
to be dug the next day, the Supreme Court held 
as compensable injury sustained by him when he 
was hit by an automobile while engaged in 
making these rounds. The employer was said to 
have consented to the making of the trip because 
of the established custom of the caretaker. 
Williams v. Brunswick County Bd. of Educ., 1 
N.C. App. 89, 160 S.E.2d 102 (1968). 
Cemetery Keeper Crossing Street on Way to 

Funeral Home. — When as an incident of his 
employment as cemetery keeper and in the 
performance of a duty connected therewith, as 
shown by the established custom, the decedent 
crossed the street en route to a funeral home, 
the hazard of the journey may properly be 
regarded as within the scope of the Workers’ 
Compensation Act. Hinkle v. City of Lexington, 
239 N.C. 105, 79 S.E.2d 220 (1958). 

Injury Occurring on Highway Close to 
Employer’s Premises. — North Carolina has 
allowed compensation where the injury occurred 
on the highway close to employer’s premises and 
the employee was using the only means of 
ingress and egress to and from the work he was 
to perform, saying that the hazards of that route 
become the hazards of the employment. 
Williams v. Brunswick County Bd. of Educ., 1 
N.C. App. 89, 160 S.E.2d 102 (1968). 
Recovery was denied where the injury was 

sustained in a highway accident, away from the 
premises, some five hours after the employee 
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left work. Harless v. Flynn, 1 N.C. App. 448, 162 
S.E.2d 47 (1968). 

e. Assaults and Fights. 

Cross Reference. — See note to § 97-12. 
Editor’s Note. — See note on injury from 

personal assault, 19 N.C.L. Rev. 108. 
In General. — In speaking of cases allowing 

compensation for injuries received as a result of 
fights on the job, the court has said: “These 
cases are bottomed on the sound judicial 
recognition of this industrial truth: ‘Where men 
are working together at the same work, 
disagreements may be expected to arise about 
the work, the manner of doing it, as to the use 
of tools, interference with one another, and 
many other details which may be trifling or 
important. Infirmity of temper, or worse, may be 
expected, and occasionally blows and fighting. 
When the disagreement arises out of the work in 
which two men are engaged, and as a result of 
it one injures the other, it may be inferred that 
the injury arose out of employment.’’”’ Withers 
v. Black, 230 N.C. 428, 53 S.E.2d 668 (1949). 

Although an assault is an intentional act, it 
may be an accident within the meaning of the act 
when it is unexpected and without design on the 
part of the employee who suffers from it. 
Robbins v. Nicholson, 281 N.C. 234, 188 S.E.2d 
350 (1972). 

Assault “Arising Out of and in the Course 
of’ Employment. — Where in a proceeding 
under this act the evidence tends to show that 
the employee was a moulder in the employer’s 
foundry, and that he struck his Negro assistant 
with a shovel after the assistant had spoken 
words to him he deemed insulting, whereupon 
the assistant left the employment and returned 
and shot the claimant while he was doing his 
work, causing permanent injury, the evidence is 
sufficient to bring the case within the intent and 
meaning of the terms “injury by accident arising 
out of and in the course of the employment.” 
Conrad v. Cook-Lewis Foundry Co., 198 N.C. 
723, 153 S.E. 266 (1930). 

Assault Arising from Dispute over Work. — 
Where the evidence discloses that two 
employees had no personal contacts outside of 
the employment, and there was evidence that the 
dispute between them arose over the work they 
were performing for their common employer, 
the evidence was sufficient to sustain the 
finding by the Industrial Commission that an 
assault made by the one upon the other arose out 
of the employment. Withers v. Black, 230 N.C. 
428, 53 S.E.2d 668 (1949). 
Where a worker is injured by a fellow 

employee because of a dispute about the manner 
of doing the work he is employed to do, the 
accident to the injured worker grows out of the 
employment and is compensable. Withers v. 
Black, 230 N.C. 428, 53 S.E.2d 668 (1949). 
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Where there was friction and enmity between 
two employees, growing out of criticism of the 
work of one of them by the other and complaint 
thereof to the employer, and the employee 
whose work was criticized assaulted his fellow 
worker from anger and revenge over such 
criticism, which resulted in the death of the one 
assaulted, such death occurred from an accident 
in the course of the employment. Hegler v. 
Cannon Mills Co., 224 N.C. 669, 31 S.E.2d 918 
(1944). 

Shooting of three employees by mentally 
disturbed coemployee while they were at work in 
locker plant arose out of and in the course of 
employment though shooting was “triggered” 
by a draft board incident, where shooter stated 
that reason for shooting was resentment of 
“domination” by coemployees. Zimmerman v. 
Elizabeth City Freezer Locker, 244 N.C. 628, 94 
S.E.2d 813 (1956). 
The danger which causes the assault must be 

peculiar to the work and not common to the 
neighborhood. It must be incidental to the 
character of the business and not independent of 
the relation of master and servant. It need not 
have been foreseen or expected, but after the 
event it must appear to have had its origin in a 
risk connected with the employment, and to have 
flowed from that source as a _ rational 
consequence. Gallimore v. Marilyn’s Shoes, 292 
N.C. 399, 233 S.E.2d 529 (1977). 
Where the assault upon the employee grows 

out of a motive foreign to the employment 
relationship, the necessary connection between 
the injury and the employment is not present and 
no compensation for the injury is proper. 
Gallimore v. Marilyn’s Shoes, 292 N.C. 399, 233 
S.E.2d 529 (1977). 

Assault upon Employee Collecting 
Accounts. — Where there is evidence that it was 
the employee’s duty to collect accounts of his 
employer for goods sold upon the installment 
plan and that the employee endeavored to collect 
an account from a debtor and was struck by 
another also owing an account to the employer, 
the injury resulting in, death, the evidence is 
sufficient to sustain a finding by the Industrial 
Commission that the injury was the result of an 
accident arising out of and in the course of the 
employment, and such a finding of fact is 
conclusive and binding. Winberry vy. Farley 
Stores, 204 N.C. 79, 167 S.E. 475 (1988), 

Bill Collector Killed by Debtor. — Where 
deceased, a collector, was killed by defendant’s 
debtor while he was trying to collect a bill, an 
award granting compensation was affirmed, 
Winberry v. Farley Stores, 204 N.C. 79, 167 S.E. 
475 (1983). 

Assault by Robber. — Deceased was required 
to report at defandant’s mill before the other 
employees. It was known that many hoboes slept 
near the boiler room where he worked. He was 
murdered by a robber while he was engaged in 
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his duties and before any other employees 
reported for work. It was held that the injury 
arose out of the employment. Goodwin v. Bright, 
202 N.C. 481, 163 S.E. 576 (1932). In accord, see 
West v. East Coast Fertilizer Co., 201 N.C. 556, 
160 S.E. 765 (1981) (where deceased, night 
watchman, was killed by a robber). 

Fall Suffered While Running from 
Assailant. — A fellow employee, who was drunk 
at the time, ran plaintiff away from his work. He 
returned, only to run again when he saw his 
assailant approaching. Plaintiff's foreman was 
present. In leaving the second time, employee 
fell and broke his leg. The Commission’s award 
of compensation was affirmed. The injury had 
its origin in plaintiff's employment. It is 
immaterial that is was unexpected. Wilson v. 
Boyd & Goforth, 207 N.C. 344, 177 S.E. 178 
(1934). 

Assault by Foreman in _ Discharging 
Employee. — See McCune v. Rhodes-Rhyne 
Mfg. Co., 217 N.C. 351, 8 S.E.2d 219 (1940). 

Dispute over Matters Foreign’ to 

Employment. — Evidence tending to show that 
a night watchman employed to watch over one 
section of a highway under construction came 
over to a night watchman employed to watch 
over another section thereof, and engaged in an 
altercation relating to matters foreign to the 
employment, and that one of them killed the 
other as a result thereof, is sufficient to support 
the finding of the Industrial Commission that 
the deceased’s death was not the result of an 
accident arising out of and in the course of the 
employment, and therefore such finding is 
conclusive on the courts. McNeill v. C. A. 
Ragland Constr. Co., 216 N.C. 744, 6 8.E.2d 491 
(1940). 

If one employee assaults another solely 
from anger, hatred, revenge, or vindictiveness, 
not growing out of or as an incident to the 
employment, the injury is to be attributed to the 
voluntary act of the assailant, and not as an 
incident of the employment. But if the assault is 
incidental to some duty of the employment, the 
injuries suffered thereby may properly be said 
to arise out of the employment. Ashley v. F-W 
Chevrolet Co., 222 N.C, 25, 21 S.E.2d 884 (1942), 
wherein finding held to sustain award. 
No Compensation Where Cause of Assault Is 

Personal. — When the moving cause of an 
assault upon an employee by a third person is 
personal, or the circumstances surrounding the 
assault furnish no basis for a reasonable 
inference that the nature of the employment 
created the risk of such an attack, the injury is 
not compensable, This is true even though the 
employee was engaged in the performance of his 
duties at the time, for even though the 
employment may have provided a convenient 
opportunity for the attack it was not the cause. 
Robbins v. Nicholson, 281 N.C. 234, 188 S.E.2d 
350 (1972). 



§ 97-2 

Killing as Result of Personal Enmity Alone. 
— In order for compensation to be recovered for 
the death of an employee under this act it is 
required that the injury causing death result 
from an accident arising out of and in the course 
of the employment, as a proximate cause, and 
where compensation is sought for the killing of 
one employee by another for purely personal and 
unrelated grounds, or when one was employed 
at night and the other by day, and the killing at 
night was a result of personal enmity alone, and 
these facts are found by the Commission and 
approved by the trial judge, the judgment 
denying the right of compensation will be 
affirmed on appeal. Harden v. Thomasville Furn. 
Co., 199 N.C. 738, 155 S.E. 728 (1930). 
Game Warden Killed by Person against 

Whom He Testified in Criminal Action. — 
Where decedent, a game warden, was killed by 
a person against whom he had testified in a 
criminal action for violation of the game law, the 
court held that the injury did not arise out of and 
in the course of employment. Hollowell v. North 
Carolina Dep’t of Conservation & Dev., 206 N.C. 
206, 173 S.E. 603 (1934). 
The risk of murder by a jealous spouse is not 

one which a rational mind would anticipate as an 
incident of the employment of both sexes in a 
business or industry. The possibility that an 
employee’s spouse will become jealous of an 
associate — with or without cause — is a hazard 
common to the neighborhood; it is independent 
of the relation of master and servant and is not 
a risk arising out of the nature of the 
employment. Robbins v. Nicholson, 281 N.C. 
234, 188 S.E.2d 350 (1972). 

f. Horseplay. 

Where Injured Employee Did Not 
Participate in  Horseplay Injury Is 
Compensable. — Where the injured employee 
does not participate in the sportive acts of his 
fellow employee, the injury is compensable. 
Chambers v. Union Oil Co., 199 N.C. 28, 153 S.E. 
594 (1930), commented upon in 9 N.C.L. Rev. 105 
(where claimant was accidentally shot by the 

discharge of a gun which a fellow truck driver 
carried in his truck; the claimant was putting oil 
in his own truck at the time). 

If an employee is injured as a result of the 
horseplay of a fellow worker the injured 
employee is not precluded from recovering his 
damages under this act if he did not participate 
therein. Chambers v. Union Oil Co., 199 N.C. 28, 
153 S.E. 594 (1930). 

In construing subdivision (6) of this section the 
words “arising out of the employment” in regard 
to injuries compensable are broad and 
comprehensive, and must be determined in the 
light and circumstances of each case, and the 
act, applying only to industries employing more 
than five (now four) workers, contemplates the 
gathering together of workers of varying 

CH. 97. WORKERS’ COMPENSATION ACT 

45 

§ 97-2 

characteristics, and the risks and hazards of 
such close contact, joking and pranks by the 
workers, are incidents to the business and grow 
out of it, and are ordinary risks assumed by the 
employer under the act. Chambers v. Union Oil 
Co., 199 N.C. 28, 153 S.E. 594 (1930). See also 
Wilson v. Town of Mooresville, 222 N.C. 2838, 22 
S.E.2d 907 (1942). . 

Injuries occurring after the employee has 
ceased his horseplay and returned to work are 
compensable. Michaux v. Gate City Orange 
Crush Bottling Co., 205 N.C. 786, 172 S.E. 406 
(1934) (the court affirmed the Commission’s 
award of compensation to deceased, who was 
killed in trying to catch his employer’s truck, 
which had left him while he was wrestling with 
a stranger). 

3. Time, Place and Circumstances 

of Accident. 

a. Injuries While Acting for Bene- 
fit of Self or Third Person. 

Acts which are necessary to the health and 
comfort of an employee while at work, though 

personal to himself and not technically acts of 
service, such as visits to the washroom, are 
incidental to~the employment. Rewis v. New 
York Life Ins. Co., 226 N.C. 325, 38 S.E.2d 97 
(1946). 

Evidence tending to show that the employee 
was suffering from a disease which weakened 
him and subjected him to frequent fainting 
spells, that during the course of his employment 
he went to the men’s washroom, and while there 
felt faint, and in seeking fresh air, went to the 
open window, slipped on the tile floor, and fell 
through the window to his death, held sufficient 
to support the finding of the Industrial 
Commission that his death was the result of an 
accident arising out of and in the course of his 
employment. Rewis v. New York Life Ins. Co., 
226 N.C. 325, 38 S.E.2d 97 (1946). 

Injury during Vacation Pleasure Trip 
Furnished by Employer. — An accidental injury 
received by an employee while riding in a truck 
on a vacation pleasure trip does not arise out of 
the employment notwithstanding that the 
employer furnished the vacation trip as a matter 
of goodwill and personal relations among the 
employees and paid the entire expenses of the 
trip in accordance with its agreement entered 
into at the time of the employment as a part of 
the remuneration and inducement to _ its 
employees. Berry v. Colonial Furn. Co., 232 N.C. 
303, 60 S.E.2d 97 (1950). 

Where, as a matter of goodwill, an employer 
at his own expense provides an occasion for 
recreation or an outing for his employees and 
invites them to participate, but does not require 
them to do so, and an employee is injured while 
engaged in the activities incident thereto, such 
injury does not arise out of the employment. 
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Perry v. American Bakeries Co., 262 N.C. 272, 
136 S.E.2d 643 (1964); Burton v. American Nat’] 
Ins. Co., 10 N.C. App. 499, 179 S.E.2d 7 (1971). 
The fact that a pleasure trip for the benefit of 

the employee is without expense to the employee 
does not entitle him to compensation for injury 
received while on such trip, even if all or a 
portion of the expense is borne by the employer 
as a gesture of goodwill. Lewis v. W.B. Lea 
Tobacco Co., 260 N.C. 410, 182 S.E.2d 877 (1963); 
Burton v. American Nat’] Ins. Co., 10 N.C. App. 
499, 179 S.E.2d 7 (1971). 

Attending a good-will picnic at the 
invitation of the employer was held not to 
invoke the relation of the master and servant 
where the employee did no work and was not 

paid for attendance, nor penalized for 
nonattendance, nor ordered to go. Barber v. 
Minges, 223 N.C. 213, 25 S.E.2d 837 (1948). 

Employee Injured While Washing His 
Personal Car. — Claimant, employed as a night 
watchman, was injured on the employer’s 
premises during his hours of duty when his 
trouser leg was caught on the bumper of his car, 
causing him to fall, as he was washing his 
personal car for his own purposes with the 
implied consent of the employer. There was no 
causal relationship between his employment and 
the injury, and therefore the injury did not arise 
out of the employment and was_ not 
compensable. Bell v Dewey Bros., 236 N.C. 280, 
72 S.E.2d 680 (1952). 

Employee off Duty and on Personal Errand. 
— The Commission found facts which clearly 
showed that the deceased employee, although 
temporarily assigned to work in a distant town 
in another state, with board and room furnished 
by the power company for which the emergency 
work was being done, was off duty and upon a 
personal errand, unrelated to any duty in 
connection with his employment when he was 
struck by an automobile and killed. Sandy v. 
Stackhouse, Inc., 258 N.C. 194, 128 S.E.2d 218 
(1962). 

Voluntarily Helping Another Employee. — 

Claimant was employed as a lumber piler and 
was instructed to stay away from the saws, but 
there was evidence that on the day of his injury 
he was instructed to leave his regular job and to 
perform some work in the vicinity of one of the 
saws, and that while waiting at the place 
designated he started to assist another 
employee, in the absence of the regular sawyer, 
in cutting off a board, and suffered an injury 
when his hand came in contact with the saw. Two 
men were usually required to operate the saw. 
The court held that the evidence was sufficient 
to sustain the finding of the Industrial 
Commission that the injury arose out of and in 
the course of his employment. Riddick v. 
Richmond Cedar Works, 227 N.C. 647, 43 S.E.2d 
850 (1947). 
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Employee Assisting Another Contractor on 

Same Job. — Evidence to the effect that a 
deceased employee was working under the 
direct supervision and instruction of his superior 
in attempting to make repairs on a drum that 
actually belonged to another contractor working 
on the same job and that the two contractors on 
prior occasions had assisted each other without 
charges sustained the finding that the injury 
arose out of and in the course of employment. 
Butler v. Jones Plumbing & Heating Co., 244 
N.C. 525, 94 S.E.2d 556 (1956). 

Injury While Acting for Benefit of Third 
Persons. — Whether an injury to an employee 
received while performing acts for the benefit of 
third persons arises out of the employment 
depends upon whether the acts of the empioyee 
are for the benefit of the employer to any 
appreciable extent, or whether the acts are 
solely for the benefit or purpose of the employee 
or a third person. Guest v. Brenner Iron & Metal 
Co., 241 N.C. 448, 85 S.E.2d 596 (1955). 

Acts of an employee for the benefit of third 
persons generally preclude the recovery of 
compensation for accidental injuries sustained 
during the performance of such acts, usually on 
the ground they are not incidental to any service 
which the employee is obligated to render under 
his contract of employment, and the injuries 
therefore cannot be said to arise out of and in the 
course of the employment. Watkins v. City of 
Wilmington, 290 N.C. 276, 225 S.E.2d 577 (1976). 

Where competent proof exists that the 
employee understood, or had _ reasonable 
grounds to believe, that the act for the benefit of 
a third person resulting in injury was incidental 
to his employment, or such as would prove 
beneficial to his employer’s interests or was 
encouraged by the employer in the performance 
of the act or similar acts for the purpose of 
creating a feeling of good will, or authorized so 
to do by common practice or custom, 
compensation may be recovered, since then a 
causal connection between the employment and 
the accident may be established. Watkins v. City 
of Wilmington, 290 N.C. 276, 225 S.E.2d 577 
(1976). 
An injury to an employee while he is 

performing acts for the benefit of third persons 
is not compensable if the acts are performed 
solely for the benefit or purpose of the employee 
or third person. Burton v. American Nat’! Ins. 
Co., 10 N.C. App. 499, 179 S.E.2d 7 (1971). See 
also Lewis v. W.B. Lea Tobacco Co., 260 N.C. 
410, 132 S.E.2d 877 (1968). 

At the suggestion of her foreman, plaintiff 
joined with other employees to have a group 
picture taken for the sole benefit of the 
photographer. This was done during shifts. 
Plaintiff was injured by the collapse of the seat 
prepared by the photographer. It was held that 
it was error for the Commission to find that the 
injury arose out of the employment. Beavers v. 
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Lily Mill & Power Co., 205 N.C. 34, 169 S.E. 825 

(1933). 
An injury to an employee while he is 

performing acts for the benefit of third persons 
is not compensable unless the acts benefit the 
employer to an appreciable extent. Lewis v. W.B. 
Lea Tobacco Co., 260 N.C. 410, 182 S.E.2d 877 
(1963); Hales v. North Hills Constr. Co., 5 N.C. 
App. 564, 169 S.E.2d 24 (1969); Burton v. 
American Nat’ Ins. Co., 10 N.C. App. 499, 179 
S.E.2d 7 (1971). 
Where an employee at the time of his injury is 

performing acts for his own benefit, and not 
connected with his employment, the injury does 
not arise out of his employment. This is true 
even if the acts are performed with the consent 
of the employer and the employee is on the 
payroll at the time. Lewis v. W.B. Lea Tobacco 
Co., 260 N.C. 410, 1382 S.E.2d 877 (1963); Burton 
v. American Nat’] Ins. Co., 10 N.C. App. 499, 179 
S.E.2d 7 (1971). 

If employee’s acts are not connected with his 
employment but are for the benefit of himself 
and third persons at the time of his injury, he is 
not entitled to compensation, even if he is injured 
while he is required by his employer to be away 
from his home and place of regular employment 
for a period of time on a mission for his 
employer. Lewis v. W.B. Lea Tobacco Co., 260 
N.C. 410, 182 S.E.2d 877 (1963); Burton v. 
American Nat’ Ins. Co., 10 N.C. App. 499, 179 
S.E.2d 7 (1971). 

Hence, where evidence that an employee 
customarily acted as chauffeur, cook and valet 
to an official of company on the official’s trips to 
his cottage at a resort and that while on such a 
trip he went on a hunting trip with the official’s 
sons and was fatally injured in an automobile 
accident, was insufficient to support a finding 
that the accident arose out of the employment. 
Lewis v. W.B. Lea Tobacco Co., 260 N.C. 410, 182 
S.E.2d 877 (1968). 

Findings of fact by the Industrial Commission 
that deceased employee drove his employer’s 
truck to the city dump to dispose of trash from 
the employer’s plant, and that the employee was 
killed at the city dump while trying to help a 
third party operate the dump mechanism on the 
third party’s truck, were held to support the 
Commission’s determination that deceased was 
not acting for the benefit of his employer to any 
appreciable extent and that deceased’s injuries 
did not arise out of and in the course of his 
employment. Short v. Slane Hosiery Mills, 4 N.C. 
App. 290, 166 S.E.2d 479 (1969). 

Assistance to Third Person in Reciprocity 
for Aid Requested for Employer’s Benefit. — 
An employee sent to fix flat tires went to a filling 
station and requested free use of its air pump, 
but before inflation of the tires was completed, 
the filling station operator asked him to help 
push a stalled car, and while he was doing so he 
was struck by another car, resulting in 
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permanent injury. It was held that the courtesies 
and assistance extended by the employee were in 
reciprocity for the courtesy of free air requested 
by the employee for the employer’s benefit, so 
that the employee had reasonable ground to 
apprehend that refusal to render the assistance 
requested of him might well have resulted in like 
refusal of the courtesy requested by him, and 
therefore the findings supported the conclusion 
that the accident arose out of and in the course 
of employment. Guest v. Brenner Iron & Metal 
Co., 241 N.C. 448, 85 S.E.2d 596 (1955). 

Injury While Working on Doghouse in 
Employer’s Shop. Injury to plaintiff 
salesman’s hand sustained while he was 
operating a power saw in defendant employer’s 
shop arose out of and in the course of his 
employment where plaintiff was working in the 
shop at the specific instruction of his employer 

but without any specific assignment, plaintiff 
had previously obtained permission to work on a 
doghouse in the shop during working hours 
when he had nothing else to do, plaintiff was 
allowed to use scrap material of the employer to 
build the doghouse and plaintiff was operating 
the saw at the time of the injury to cut wood for 
the doghouse. Lee v. Henderson & Assocs., 17 
N.C. App. 475, 195 S.E.2d 48, aff'd, 284 N.C. 126, 
200 S.E.2d 32 (1978). 

b. Injuries While Going to 
and from Work. 

(1) General Rule. 

Editor’s Note. — For note on injuries 
sustained by employee while going to and from 
work, see 36 N.C.L. Rev. 367 (1958). 

Injury Suffered Going to or Returning from 
Work. — As a general rule an injury suffered by 
an employee while going to or returning from his 
work does not arise out of and in the course of 
his employment. Bray v. W.H. Weatherly & Co., 
203 N.C. 160, 165 S.E. 332 (1932) (where plaintiff 
driver was injured in going after defendant’s 
truck to start the day’s work); Hardy v. Small, 
246 N.C. 581, 99 S.E.2d 862 (1957); Humphrey v. 
Quality Cleaners & Laundry, 251 N.C. 47, 110 

S.E.2d 467 (1959); Williams v. Brunswick County 
Bd. of Educ., 1 N.C. App. 89, 160 S.E.2d 102 
(1968); Franklin v. Wilson County Bd. of Educ., 
29 N.C. App. 491, 224 S.E.2d 657 (1976). 
An injury sustained by an employee while 

going to or from work does not arise in the 
course of his employment and is_ not 
compensable unless the employer is under a 
contractual duty to transport employee or 
furnishes the means of transportation as an 
incident of the contract of employment. 
Whittington v. A.J. Schnierson & Sons, 255 N.C. 
724, 122 S.E.2d 724 (1961). 

Such an injury occurs during the period of 
employment but not in the course of it. Hunt v. 
State, 201 N.C. 707, 161 S.E. 203 (1931) (deceased 



§ 97-2 

was killed while driving his own car to 
defendant’s camp. Compensation began from 
time he left home, but the expense of the trip 
was borne by himself); Lassiter v. Carolina Tel. 
& Tel. Co., 215 N.C. 227, 1 S.E.2d 542 (1939) 
(where deceased was killed while being 
transported to work in a vehicle gratuitously 
furnished). 
An injury sustained in accidents occurring off 

the employer’s premises while the employee is 
going to or returning from work is compensable 
when it is established that the employer, as an 
incident of the contract of employment, provides 
the means of transportation to and from the 
place where the work of the employment is 
performed. Harris v. Jack O. Farrell, Inc., 31 
N.C. App. 204, 229 S.E.2d 45 (1976). 

Off Employer’s Premises. — Where the 
evidence tended to show that plaintiff's 
intestate, a civilian guard of a construction 
company, stationed at a main gate of a marine 
base to direct traffic and parking about such 
gate and on the highway immediately adjoining, 
was at the time of the accident on his way to his 
place of employment to report for work and was 
killed, after alighting from a bus, on a public 
highway immediately in front of such main gate, 
as he attempted to cross the highway ahead of 
an oncoming car, an award was error, as 
deceased was not on the premises of his 
employer and his injury and death did not arise 
out of and in the course of his employment. 
Bryan v. T.A. Loving Co., 222 N.C. 724, 24S.E.2d 
751 (1948). 
Where accident occurred at a time after 

plaintiff had completed her regular work shift, 
had “clocked out” on the time clock provided by 
her employer for that purpose, had left her 
employer’s premises for the day and at a place 
which was not on her employer’s premises and 
over which it had no control, the accident did not 
arise ‘‘in the course of” her employment. Taylor 
v. Albain Shirt Co., 28 N.C. App. 61, 220 S.E.2d 
144 (1975), cert. denied, 289 N.C. 302, 222 S.E.2d 
703 (1976). 
Where the fatal accident occurred after the 

employees had completed their day’s work at the 
job site, had punched out on the time clock, had 
left the place of their employment, and had 
started homeward in a truck owned and 
operated by a fellow employee whom they paid 
to transport them, the injury by accident did not 
arise out of and in the course of employment 
with defendant employer. Harris v. Jack O. 
Farrell, Inc., 31 N.C. App. 204, 229 S.E.2d 45 
(1976). 
The disallowance of recovery in the usual 

coming and going case is based, not upon the 
ground that the circumstances (i.e., the 
employee’s going to or leaving work) are not 
within the course of employment, but upon 
considerations of time and place. In addition, the 
question of arising out of is not satisfied in many 
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of these cases, especially where the injury is due 
to the hazards of the public highway — risks 
common to the general public. Harless v. Flynn, 
1 N.C. App. 448, 162 S.E.2d 47 (1968). 

While recovery may be denied where an injury 
is sustained while the employee is going to or 
coming from work, such denial is not upon the 
ground that going and coming are 
circumstances not within the course of 
employment. To the contrary, such activity is 
within the course of employment if the time and 
place requisites are satisfied, and injuries 
sustained while engaged therein are 
compensable if the injury arose out of 
employment, i.e., that they were due to an 
employment-connected risk. Harless v. Flynn, 1 
N.C. App. 448, 162 S.E.2d 47 (1968). 
The period of employment covers the 

working hours and such reasonable time as is 
required to pass to and from the employer’s 
premises. Yates v. Hajoca Corp., 1 N.C. App. 
558, 162 S.E.2d 119 (1968). 
When travel is contemplated as part of the 

work the rule is that the employment included 
not only the actual doing of the work but also a 
reasonable margin of time and space necessary 
to be used in passing to and from the place where 
the work is to be done, when the latter is 
expressly or impliedly included in the terms of 
the employment. Alford v. Quality Chevrolet 
Co., 246 N.C. 214, 97 S.E.2d 869 (1957); Yates v. 
Hajoca Corp., 1 N.C. App. 558, 162 S.E.2d 119 
(1968). 
Employees whose work entails travel away 

from the employer’s premises are held in the 
majority of jurisdictions to be within the course 
of their employment continuously during the 
trip, except when a distinct departure on a 
personal errand is shown. Brewer v. Powers 
Trucking Co., 256 N.C. 175, 123 S.E.2d 608 
(1962); Kiger v. Bahnson Serv. Co., 260 N.C. 760, 
138 S.E.2d 702 (1963); Clark v. Burton Lines, 272 
N.C. 488, 158 S.E.2d 569 (1968). 

Continuity between Employment § and 
Travel. — If it be conceded the course of 
employment included the travel home, then 
certainly there must be reasonable continuity 
between the employment and the travel. Alford 
v. Quality Chevrolet Co., 246 N.C. 214, 97 S.E.2d 
869 (1957); Yates v. Hajoca Corp., 1 N.C. App. 
558, 162 S.E.2d 119 (1968). 

Findings to the effect that the deceased 
employee was furnished a car for transportation 
to and from his work, that he quit work about 
7:00 P.M., met a friend for dinner, took repeated 
drinks throughout the evening, made several 
trips, on one of which he drove approximately 
100 miles per hour, in search of a girl to join the 
party, and some five hours thereafter started for 
home in the employer’s car, and was killed in a 
wreck occurring on the direct route from the 
employer’s place of business to the employee’s 
home, held to show an abandonment of 
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employment rather than a deviation from it, and 
therefore the accident did not arise in the course 
of the employment. Alford v. Quality Chevrolet 
Co., 246 N.C. 214, 97 S.E.2d 869 (1957). 
An employee is not engaged in the 

prosecution of his employer’s business while 
operating his personal car to the place where he 
is to perform the duties of his employment, nor 
while leaving his place of employment to go to 
his home. Ellis v. American Serv. Co., 240 N.C. 
453, 82 S.E.2d 419 (1954). 
Policeman Killed While Returning to Work 

from Leave of Absence. — Where the evidence 
showed that a policeman was killed in an 
accident, while returning to work from a leave of 
absence, the conclusion that he did not sustain 
injury by accident arising out of and in the 
course of his employment was_ sustained. 
McKenzie v. City of Gastonia, 222 N.C. 328, 22 
S.E.2d 712 (1942). 
Farm Employee Killed While Crossing 

Highway on Return from Barn to Home. — 
Where farm employee, who lived on farm, was 
killed while crossing highway when returning 
from barn, to which he had gone to feed 
livestock, to area of house in which he lived, the 
injury arose out of and in the course of his 
employment. Hardy v. Small, 246 N.C. 581, 99 
S.E.2d 862 (1957). 

(2) Special Errand. 

When Employee Is Employed in Special 
Errand Employment Begins When He Leaves 
Home. — While on his way to work, plaintiff 
was injured in crossing the street to purchase 
supplies for defendant school. This was done at 
the request of the principal. It was held that 
plaintiff was employed in a special errand for his 
master. In such case employment begins from 
the time the employee leaves his home. Massey 
v. Board of Educ., 204 N.C. 198, 167 S.E. 695 
(1933), 

Driving Employer’s Truck from Employee’s 
Home to Place of Employment. — In Phifer v. 
Foremost Dairy, 200 N.C, 65, 156 S.E. 147 (1980), 
deceased was killed in a collision as he was 
driving a truck, owned and maintained by his 
employer, from his home to his place of 
employment. It was found that transportation to 
and from work was an incident of the 
employment. It was held that the accident arose 
out of and in the course of deceased’s 
employment. 

(3) On Employer's Premises, 

Injury on Employer’s Premises May Be 
Compensable. — In Hunt v. State, 201 N.C. 707, 
1618.E. 208 (1931), a distinction is made between 
the time an employee gets back to work and the 
beginning of employment. “True, the moment 
when he begins his work is not necessarily the 
moment when he gets into the employment, 
because a reasonable margin must be allowed 
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him to get to the place of work if he is on the 
premises of the employer or on some access to 
the premises which the employer has provided.” 
Cf. Bryan v. T.A. Loving Co., 222 N.C. 724, 24 
S.E.2d 751 (1943), ante, this note, analysis line 
IV, C, 3, b, (1), “General Rule.” 

Injuries sustained by an employee while going 
to or from the work place on premises owned or 
controlled by the employer are generally deemed 

to have arisen out of and in the course of 
employment. Strickland v. King, 293 N.C. 731, 
239 S.E.2d 243 (1977). 

As an exception to the general rule, known as 
the “going and coming rule,” that injuries 
sustained by the employee while going to or 
from work are not ordinarily compensable, the 
great weight of authority holds that injuries 
sustained by an employee while going to or from 
his place of work upon premises owned or 
controlled by his employer are generally deemed 
to have arisen out of and in the course of 
employment within the act and are compensable, 
provided the employee’s act involves no 
unreasonable delay. Bass v. Mecklenburg 
County, 258 N.C. 226, 128 S.E.2d 570 (1962); 
Maurer v. Salem Co., 266 N.C. 381, 146 S.E.2d 
432 (1966); Gallimore v. Marilyn’s Shoes, 30 N.C. 
App. 628, 228 S.E.2d 39 (1976), rev’d on other 
grounds, 292 N.C. 399, 233 S.E.2d 529 (1977). 
Where an employee sustains injury going to or 

from his place of work on employer’s premises 
or premises controlled by employer, the injury is 
compensable, provided no unreasonable delay is 
chargeable to employee. Williams v. Brunswick 
County Bd. of Educ., 1 N.C. App. 89, 160 S.E.2d 
102 (1968). 

Injury on Parking Lot Provided by 
Employer. — Where the employer provides a 
parking lot on its premises next to its factory 
and permits its employees to park their cars in 
the lot, an injury received by an employee in a 
fall while she was walking from her parked car 
on her way to the other part of the employer’s 
premises where she actually worked, is an injury 
arising out of and in the course of her 
employment within the purview of this section. 
Davis v. Devil Dog Mfg. Co., 249 N.C, 5438, 107 
S.E.2d 102 (1959). 

It is usually held that an injury on a parking 
lot owned or maintain by the employer for his 
employees is an injury on the employer’s 
premises. Maurer v. Salem Co., 266 N.C, 881, 146 
S.E.2d 482 (1966); Harless v, Flynn, 1 N.C. App. 
448, 162 S.E.2d 47 (1968), 

Injuries sustained in automobile mishaps in 
company parking lots arise out of employment. 
Harless v. Flynn, 1 N.C. App. 448, 162 8.E.2d 47 
(1968). 

Adjacent Premises Used as Means of Ingress 
and Egress. — Employment may be said to 
begin when the employee reaches the entrance 
to the employer’s premises where the work is to 
be done; but it is clear that in some cases the rule 
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extends to include adjacent premises used by the 
employee as a means of ingress and egress with 
the express or implied consent of the employer. 
Harless v. Flynn, 1 N.C. App. 448, 162 S.E.2d 47 
(1968). 

Injuries received by employees when their car 
went out of control as they were leaving work on 
a private road controlled and maintained by 
employer and leading from the area where the 
employees reported to work were held to have 
arisen out of and in the course of their 
employment. Robinson v. North Carolina State 
Hwy. Comm’n, 13 N.C. App. 208, 185 S.E.2d 333 
(1971). 

(4) Where Employer Furnishes 
Transportation. 

Employer would not expose himself to 
liability for workers’ compensation purposes 

by gratuitously furnishing transportation for 
his employees. Travelers Ins. Co. v. Curry, 28 
N.C. App. 286, 221 S.E.2d 75, cert. denied, 289 
N.C. 615, 223 S.E.2d 396 (1976). 
Where Employer Furnishes Transportation 

as Incident to Contract of Employment. — 
While ordinarily an employer is not liable under 
this Chapter for an injury suffered by an 
employee while going to or returning from work, 
the employer may be held liable when he 
furnishes the means of transportation as an 
incident to the contract of employment. Smith v. 
City of Gastonia, 216 N.C. 517, 5 S.E.2d 540 
(1939). 

Injuries received by an employee while 
traveling to or from his place of employment are 
usually not covered by the act unless the 
employer furnishes the means of transportation 
as an incident of the contract of employment. 
Strickland v. King, 293 N.C. 731, 239 S.E.2d 243 
(1977). 

North Carolina has long held as compensable 
injuries sustained by employees while on the 
way to or returning from work where the 
employer provides the means of transportation. 
Williams v. Brunswick County Bd. of Educ., 1 
N.C. App. 89, 160 S.E.2d 102 (1968). 

Injuries sustained by an employee while being 
transported to or from work in a conveyance 
furnished by his employer pursuant to an 
express or implied term of the contract of 
employment are compensable. Enroughty v. 
Black Indus., Inc., 18 N.C. App. 400, 185 S.E.2d 
597, cert. denied, 280 N.C. 721, 186 S.E.2d 923 
(1972). 
When the journey to or from work is made in 

the employer’s conveyance, the journey is in the 
course of employment, the reason being that the 
risks of the employment continue throughout 
the journey. Battle v. Bryant Elec. Co., 15 N.C. 
App. 246, 189 S.E.2d 788, cert. denied, 281 N.C. 
755, 191 S.E.2d 353 (1972). 

The rule that traveling to and from work on a 
conveyance furnished by the employer is in the 
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course of employment is applicable to trips to 
and from lunch. Enroughty v. Black Indus., Inc., 
13 N.C. App. 400, 185 S.E.2d 597, cert. denied, 
280 N.C. 721, 186 S.E.2d 923 (1972). 
Where Employer Makes Allowances to 

Cover Cost of Transportation. — Injuries 
sustained in an automobile accident by 
employees while on their way to or from their 
work in an automobile owned by one of them 
arise out of and in the course of their 
employment when, under the terms of the 

employment and as an incident to the contract of 
employment, allowances are made by the 
employer to cover the cost of such 
transportation. Puett v. Bahnson Co., 231 N.C. 
711, 58 S.E.2d 633 (1950). See Phifer v. Foremost 
Dairy, 200 N.C. 65, 156 S.E. 147 (1930) (where 
defendant provided deceased with a truck for 
use in defendant’s business and in taking 

deceased to and from work); Edwards v. T.A. 
Loving Co., 203 N.C. 189, 165 S.E. 356 (1932) 
(where deceased’s contract of service provided 
for transportation by the employer). 
An injury suffered by an employee while 

going to or from his work arises out of and in the 
course of employment when the employee, 
under the terms of the employment and, as an 
incident to the contract of employment, is paid 
an allowance to cover the cost of such 
transportation, Williams v. Brunswick County 
Bd. of Educ., 1 N.C. App. 89, 160 S.E.2d 102 
(1968). 

Transportation Furnished in Accordance 
with Custom. — Where employer hired two 
employees to ride on truck to help the driver 
unload and, on the last trip, the driver consented 
to let the employees off at the place on his route 
nearest their homes, in accordance with 
established custom, and one of the employees 
attempted to alight before the truck had 
completely stopped, contrary to express orders, 
and fell to his mortal injury, the evidence was 
sufficient to sustain the finding that the accident 
arose out of and in the course of the 
employment. Latham v. Southern Fish & 
Grocery Co., 208 N.C. 505, 181 S.E. 640 (1935). 

“The test in such cases is whether the vehicle 
furnished by employer is one which the 
employees are required, or as a matter of right 
are permitted, to use by virtue of their contract, 
or whether it is furnished gratuitously for the 
mere accommodation of the workmen.” Lassiter 
v. Carolina Tel. & Tel. Co., 215 N.C. 227, 1 S.E.2d 
542 (1939), affirming award denying 

compensation where transportation was 
furnished gratuitously. See Porter v. Noland 
Co., 215 N.C. 724, 2 S.E.2d 853 (1939). 
Abandoning Vehicle Furnished by 

Employer. — Where an employer was under 
obligation to transport its employees from the 
woods where they worked to a camp, and 
provided for that purpose a safety car attached 
to its railroad train, having forbidden its 
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employees to use the more hazardous log train, 
and deceased was killed in attempting to get on 
the log train and thus return to camp, the 
employee was killed as result of injury by 
accident arising out of and in the course of his 
employment. Archie v. Greene Bros. Lumber 
Co., 222 N.C. 477, 23 S.E.2d 834 (1948). 
Where making a trip to a farm to load poultry 

and a return trip to the place of business of the 
employer after the poultry was loaded 
constituted a substantial part of the services for 
which claimant was employed, the transfer of 
claimant from the truck of the employer to his 
own automobile in order that he might have it so 
that he could return home after he made his 
required report at the office of his employer, did 
not constitute a distinct departure on a personal 
errand, disassociated from his master’s 
business, where claimant’s home was located on 
the most direct route between the farm and the 
plant, and when the collision occurred claimant 
was proceeding on this direct route to the place 
of business of his employer. Brewer v. Powers 
Trucking Co., 256 N.C. 175, 123 S.E.2d 608 
(1962). 

Riding in Another Vehicle at Direction of 
Employer’s Foreman. — The evidence tended to 
show that defendant’s employees were required 
to check in at the office in the morning, were 

then transported to the job, and after completion 
of the day’s work were transported back to the 
office where they received instructions as to the 
next day’s work before checking out, their work- 
ing time being computed from the time of check- 
ing in until the time of checking out, that on the 
date in question they were carried to the job in 
a truck, but that the president’s car was sent to 
bring them back because of rain, that when 
deceased started to get in the car there were 
already six persons, including the driver, in the 
car, that the foreman said he could crowd in the 
car or ride in with another employee who was 
driving his own car, and deceased rode in with 
the other employee, and was fatally injured in an 
accident occurring after they had reached the 
city in which defendant’s place of business was 
maintained and while they were on their way to 
defendant’s office to check out. The evidence 
was sufficient to support the finding of the 
Industrial Commission that death resulted from 
an accident arising out of and in the course of the 
employment, the general rule of nonliability for 
an accident occurring while an employee is being 
transported to or from work in a conveyance of 
a third person over which the employer has no 
control not being applicable upon the evidence. 
Mion v. Atlantic Marble & Tile Co., 217 N.C. 748, 
9 §.E.2d 501 (1940). 

(5) Employee on Call at All Times. 

Injury to Police Officer on Call at All Times. 
— In Davis v. Mecklenburg County, 214 N.C. 
469, 199 S.E. 604 (1938), the court affirmed a 
decision denying recovery where a rural 
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policeman on call at all times was killed in an 
automobile accident while driving his own car 
from his home to police headquarters to report 
for his regular working day. The Commission 
had stated that the facts that he was on 24-hour 
duty and had the power to make arrests were not 
in themselves grounds for making an exception 
to the rule against recovery for to-and-from 
accidents. 
A different result was reached in Smith v. City 

of Gastonia, 216 N.C. 517, 5 S.E.2d 540 (1939). 

There the deceased was a motorcycle policeman 
with fixed hours of active patrol duty as well as 
a general obligation to make arrests at other 
hours when law violations came to his notice and 
to be “on call” at all times. His cycle was 
furnished by the city and he had the entire caré 
of it. He was privileged to keep it at home and 
did so, and was riding home after regular hours 
when he was killed in a collision. The 
Commission properly found that the death was 
compensable. 

c. Injuries before and after Work, on 
Employer’s Premises. 

Employee Injured While at Plant after 
Hours on Private Business. — Where claimant, 
a foreman, returned to the employer’s plant 
after his regular working hours, to attend to 
certain private business, but before entering 
upon such business he assisted with certain 
work of the employer, and then sat down on a 
wall to rest, whereupon he fell and was injured, 
it was held that the evidence was insufficient to 
sustain a finding that plaintiff’s injury arose out 
of and in the course of his employment. Poteete 
v. North State Pyrophyllite Co., 240 N.C. 561, 82 
S.E.2d 693 (1954). 

d. Injuries during Lunch Hour. 

Editor’s Note. — On mealtime injuries, see 17 
N.C.L. Rev. 458. 
Conveyance Furnished by Employer during 

Lunch Hour. — The rule that traveling to and 
from work on a conveyance furnished by the 
employer is in the course of employment is 
applicable to trips to and from lunch. Enroughty 
v. Black Indus., Inc., 18 N.C. App. 400, 185 
S.E.2d 597, cert. denied, 280 N.C. 721, 186 S.E.2d 
923 (1972). 

Illustrative Cases — Compensation 
Awarded. — Plaintiff’s cleaning of an oil 
breather cap from a co-employee’s car during his 
lunch period was a reasonable activity and the 
risk inherent in such activity was a risk of the 
employment giving rise to compensation 
because of injury sustained in cleaning the cap. 
Watkins v. City of Wilmington, 28 N.C. App. 558, 
221 S.E.2d 910, aff’d, 290 N.C. 276, 225 S.E.2d 
577 (1976). 

Illustrative Cases — Compensation Denied. 
— Findings to the effect that during lunch hour 
the employees were free to go as they pleased, 
that deceased employee had stopped his work 
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for the lunch period and, in attempting to board 
a truck moving within the premises of the 
employer, fell and was fatally injured, with 
further evidence that the employee had been 
given no order and had no duty connected either 
with the truck or its contents, and was acting 
according to his own will, was held insufficient 
to show affirmatively that the injury resulted 
from a hazard incident to the employment, and 
supported the ruling of the Industrial 
Commission that it did not arise out of the 
employment. Matthews v. Carolina Std. Corp., 

232 N.C. 229, 60 S.E.2d 93 (1950). 
An employee who was hit by a car while 

crossing highway to eat lunch on employer’s 
arking lot did not sustain an injury arising out 

of and in the course of employment. Horn v. 
Sandhill Furn. Co., 245 N.C. 1738, 95 8.E.2d 521 
(1956). 

e. Injuries While Traveling. 

Editor’s Note. — On injuries to traveling 
employees, see 23 N.C.L. Rev. 159. 
Employees whose work entails travel away 

from the employer’s premises are held in the 
majority of jurisdictions to be within the course 
of their employment continuously during the 
trip, except when a distinct departure on 2 
personal errand is shown. Martin  v. 
Georgia-Pacific Corp., 5 N.C. App. 37, 167 8.E.2d 
790 (1969). 

Trip Made Primarily for Personal or Social 
Reasons. — Injuries received while on a trip 
being made primarily for personal or social 
reasons and not in performance of duty are not 
compensable, although the employer is 
incidentally benefited by the trip. Ridout v. 
Rose’s 5-10-25¢ Stores, 205 N.C. 4238, 171 S.E. 
642 (1933) (deceased went with another to visit 
the other’s girl and while on the visit stopped to 
get certain goods for his employer). 

Traveling employees, whether or not on call, 
usually do receive protection when the injury 
has its origin in a risk created by the necessity 
of sleeping and eating away from home. The 
hotel fire cases are the best illustration of this. 
Closely related are the injuries sustained in the 
process of getting meals. Martin  v. 
Georgia-Pacific Corp., 5 N.C. App. 37, 167 S.E.2d 
790 (1969). 
A traveling salesman is taken away from his 

home or headquarters by his employment; and, 
because of the nature of his work, he usually 
cannot return home each night. He must of 
necessity eat and sleep in various places in order 
to further the business of his employer; and the 
employer recognizes these necessities and 
usually pays the expenses of his lodging and 
meals. While lodging in a hotel or preparing to 
eat, or while going to or returning from a meal, 
he is performing an act incident to his 
employment, unless he steps aside from his 
employment for personal reasons. Such an 
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employee is in continuous employment, day and 
night.-This does not mean that he cannot step 
aside from his employment for personal reasons, 
or reasons in no way connected with his 
employment, just as might an ordinary employee 
working on a schedule of hours at a fixed 
location. He might rob a bank; he might attend 
a dance; or he might engage in other activities 
equally conceivable for his own pleasure and 
gratification, and ordinarily none of these acts 
would be beneficial or incidental to his 
employment nor would they constitute a 
stepping aside from the employment. Martin v. 
Georgia-Pacific Corp., 5 N.C. App. 37, 167 S.E.2d 
790 (1969). 

Injury to Salesman on Weekend Trip. — 
Evidence that plaintiff, a traveling salesman, 
used his employer’s car for a weekend trip and 
was injured in a wreck in returning was held to 
support the finding of the Industrial 
Commission that the accident did not arise out of 
and in the course of the employment, 
notwithstanding that the injured employee, at 
the destination of the trip, met and conversed 
with a representative of the employer without 
appointment or direction of the employer, 
primarily in regard to a personal matter. Porter 
v. Noland Co., 215 N.C. 724, 2 S.E.2d 853 (1939). 

When a traveling man slips in the street or 
is struck by an automobile between his hotel 
and a restaurant, the injury has been held 
compensable, even though the accident occurred 
on a Sunday evening, or involved an extended 
trip occasioned by employee’s wish to eat at a 
particular restaurant. Martin v. Georgia-Pacific 
Corp., 5 N.C. App. 37, 167 S.E.2d 790 (1969). 

Injuries arising out of the necessity of 
sleeping in hotels or eating in restaurants 
away from home are usually held compensable. 
Martin v. Georgia-Pacific Corp., 5 N.C. App. 37, 
167 S.E.2d 790 (1969). 

Fishing Trip. — Injury to a Boy Scout 
executive by accident while on a fishing trip on 
the high seas while attending an executive’s 
conference arises out of and in the course of his 
employment when the executive is directed to 
attend the conference with all expenses paid by 
a Boy Scout council, and the council prepares an 
agenda of recreational projects, including deep 
sea fishing, and impliedly requires each 
executive to select one of the projects as an aid 
to his advancement and better qualifications to 
carry on his work in scouting. Rice v. Uwharrie 
Council Boy Scouts of America, 263 N.C. 204, 
139 S.E.2d 223 (1964). 
No Causal Relationship between 

Employment and Choking on Food. — There 
was no causal relationship between decedent’s 
employment and his choking on a piece of meat 
when his day’s work was over and, business 
engagements scheduled for the morrow, he was 
having a leisurely evening meal at a public 
restaurant with an old friend whom the trip had 
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enabled him to visit. Bartlett v. Duke Univ., 284 
N.C. 230, 200 S.E.2d 193 (1978). 

f. Deviation, Departure and 
Abandonment. 

Employee Need Not Be in Exact Spot 
Designated by Employer. — The Workers’ 
Compensation Act must be liberally construed, 
and the term “out of the employment” will not 
preclude recovery for an accident occurring 
while an employee is not in the exact spot 
designated by the employer if the employee is at 
the place he is required to be in the performance 
of his duties. Howell v. Standard Ice & Fuel Co., 
226 N.C. 730, 40 S.E.2d 197 (1946). 

Need Not Be Actually Engaged _ in 
Performance of His Duties. — The fact that 
deceased was not actually engaged in the 
performance of his duties as watchman, at the 
time he was pushed over and _ injured 
unintentionally by a fellow employee in a hurry, 
does not perforce defeat his claim for 
compensation under this act where both 
employees had checked in for work, were on the 
premises and where they had a right to be. 
Brown v. Carolina Aluminum Co., 224 N.C. 766, 
32 S.E.2d 320 (1944). 

Evidence that claimant was not sure that the 
mill in which he was employed would be operated 
on the day in question and that he rode to work 
with another employee, requesting his son to 
follow in his car to ride him home in case the mill 
was not operated, and that upon getting to work 
and ascertaining that the mill would be operated, 
he put his lunch in the room where he worked 
and went to a platform at the front of the mill to 
tell his son not to wait for him, and that he there 
slipped on ice and fell to his injury is sufficient 
to support the finding that the injury resulted 
from an accident arising out of and in the course 
of his employment. Gordon v. Thomasville Chair 
Co., 205 N.C. 739, 172 S.E. 485 (1934). 

Violation of Orders. — Deceased was killed 
in rising from basement to ground floor on a 
mechanical crate conveyor. Steps were provided 
by employer, and none of the employees rode the 
conveyor when the foreman was around. It was 
held that the denial of compensation was proper 
in that deceased stepped aside from the sphere 
of his employment in getting on the conveyor. 
Teague v. Atlantic Co., 213 N.C. 546, 196 S.E. 
875 (1938). Cf. Archie v. Greene Bros. Lumber 
Co., 222 N.C. 477, 23 S.E.2d 834 (1943), ante, this 
note, analysis line IV, C, 3, b, (4), “Where 
Employer Furnishes Transportation.” 
Recovery was denied on the same grounds 

where a painter dropped his brush in a river and 
in violation of the foreman’s orders went in after 
it and was drowned. Morrow v. State Hwy. & 
Pub. Works Comm’n, 214 N.C. 835, 199 S.E. 265 
(1938). 
Where an employee is employed solely for a 

particular job, such as operating a chain saw, 
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and is positively forbidden to perform another 
job connected with the work, such as operating 
a tractor, an injury received while performing 
the forbidden task does not arise out of a hazard 
of the employment, and is not compensable. 
Taylor v. Dixon, 251 N.C. 304, 111 S.E.2d 181 

(1959). 
Deviation from Employment in Emergency. 

— Deceased slept on employer’s premises. On 
the night of the accident, some machinery had 
broken and deceased voluntarily went after a 
foreman who could fix it. No one had requested 
deceased to do this, although evidence showed 
he expected to receive pay for his time. He was 
killed by a passing car while on his way to get 
the foreman. It was held that the breakdown of 
machinery could not be classified as sufficient 
emergency to justify recovery. Davis v. North 
State Veneer Corp., 200 N.C. 263, 156 S.E. 859 
(1931). . 

Acting at Request of Superior. In 
Hilderbrand v. McDowell Furn. Co., 212 N.C. 
100, 193 S.E. 294 (1937), recovery was denied 
where deceased was killed while attending a 
furniture market at the request of his superior. 
It was shown that the deceased was invited to 
attend, not for the purpose of learning anything 
helpful to his work, but to enable him to have a 
pleasure trip. 

Return to Employment after Deviation. — 
After working steadily for 15 hours, claimant 
stopped to eat and get a haircut. He then 
returned to his employer’s truck. He was injured 
in taking the truck to defendant’s place of 
business. It was held that the temporary 
deviation from the course of duty was not an 
abandonment. Besides, the accident occurred 
after the employee had resumed his work. 
Jackson v. Dairymen’s Creamery, 202 N.C. 196, 
162 S.E. 359 (1982). 
Salesman Going Out of His Way to Buy 

Cigars. — In Parrish v. Armour & Co., 200 N.C. 
654, 158 S.E. 188 (1931), the injured employee 
was a salesman and collector, who was 

furnished with a car, and who had no fixed hours 
of employment. One evening, while on his way to 
make a business visit, he deviated less than a 
mile to buy some cigars, which he regarded as 
expedient to the purpose of his visit. While going 
from the drugstore, he was _ injured. 
Compensation award was affirmed; the accident 
arose out of and in the course of the 
employment. 

Selection of More Hazardous Route. — The 
evidence tended to show that claimant, in the 
performance of his duty to go to a guard tower 
outside of a high wire fence, elected to climb 

over the fence rather than go around by the 
gate, which would require approximately 200 
yards of travel, and was injured when he jumped 
from the top of the fence to avoid falling 
therefrom. It was held that the evidence 
sustained the award of compensation, and the 
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contention that claimant climbed the fence for 
his own convenience rather than as a part of his 
duties was untenable, since the mere fact that an 
employee selected the more hazardous route in 
the performance of his duties does not defeat 
recovery. Hartley v. North Carolina Prison 
Dep’t, 258 N.C. 287, 128 S.E.2d 598 (1962). 

Illustrative Cases — Compensation Allowed. 
— Claimant was an employee in D’s mill. Her 
work ceased at 11 o’clock one day, but she was 
not permitted to leave until 11:30. During this 
interval she was injured as she returned from 
downstairs to see about getting a friend a job. It 
was held that plaintiff’s mission was ‘‘not such 
a departure from the employer’s business .. 
that it was not in the course of the employment.”’ 
Bellamy v. Great Falls Mfg. Co., 200 N.C. 676, 
158 S.E. 246 (1931). 
When plaintiff injured his arm in raising a 

window to obtain a bottle of milk which he had 
purchased from defendant’s confectionery 
wagon and set aside to cool, recovery was 
allowed, the court saying that plaintiff’s conduct 
did not constitute such a deviation as to deprive 
him of the benefits of the act. Pickard v. E.M. 
Holt Plaid Mills, 213 N.C. 28, 195 S.E. 28 (1938). 

Illustrative Cases — Compensation Denied.: 
— The findings of fact of the Industrial 
Commission, supported by the evidence, were to 
the effect that deceased employee was a night 
watchman, that his duties were to make periodic 
inspection and to attend the furnaces and to get 
up steam, that on the night in question he 
procured his son to help him, that he instructed 
his son to do certain of his duties in the boiler 
room, that he placed a small box and plank ona 
walkway eight or nine feet high, with one end of 
the plank resting on the box, and lay down on the 
plank, that his son called him in time to make a 
periodic inspection some 30 minutes later, and 
that in getting up from his recumbent position, 
while his son was engaged in the performance of 
the employee’s active duties in the boiler room, 
the employee fell from the walkway and was 
fatally injured. The facts did not compel the 
conclusion, as a matter of law, that at the time 
of injury the employee had not deviated from or 
abandoned his employment, and therefore the 
award of the Industrial Commission denying 
compensation was upheld. Stalleup v. Carolina 
Wood Turning Co., 217 N.C. 302, 7 S.E.2d 550 
(1940). 

Deceased, a delivery boy, went to employer's 

storeroom after groceries. He stopped by a 
private bedroom and was killed by the accidental 
discharge of a gun which he had found in the 
room. The evidence was held sufficient to 
support the Commission’s finding that the 
accident did not arise out of and in the course of 
the employment. Smith v. S.E. Hauser & Co., 206 
N.C. 562, 174 S.E. 455 (1934). 
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4. Evidence and Burden of Proof. 

Burden of Proof Is on Claimant. — The 
person claiming the benefit of compensation has 
the burden of showing that the injury 
complained of resulted from an accident arising 
out of and in the course of the employment. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 
477, 57 S.E.2d 760 (1950); Taylor v. Twin City 
Club, 260 N.C. 435, 182 S.E.2d 865 (1963); Lucas 
v. Li’l Gen. Stores, 289 N.C. 212, 221 S.E.2d 257 
(1976). 

To establish a compensable claim, the burden 
is on claimant to prove he sustained an injury by 
accident arising out of and in the course of his 
employment. O’Mary v. Land Clearing Corp., 
261 N.C. 508, 185 8.E.2d 193 (1964). 

The plaintiff has the burden of showing that 
deceased’s injury and resulting death were the 
result of an accident which arose out of and in 
the course of deceased’s employment. Franklin 
v. Wilson County Bd. of Educ., 29 N.C. App. 491, 
224 S.E.2d 657 (1976). 

The burden is on _ plaintiff to show 
affirmatively that the accident arose out of her 
employment. Smith v. Dacotah Cotton Mills, 
Inc., 31 N.C. App. 687, 230 S.E.2d 772 (1976). 
Competency of Evidence. — “It must not 

only appear by competent evidence that the 
injury was received in the course of the 
employment, but also that it arose out of the 
employment as well. Hearsay evidence is not 
competent to establish either fact.’”’ Plyler v. 
Charlotte Country Club, 214 N.C. 453, 199 S.E. 
622 (1938). In this case recovery was denied 
where a caddy cut his toe and died of infection. 
The only evidence to show that he was working 
at the time of the accident was some of his own 
statements, to all of which objection was 
properly entered. 
Where no objection is made before the hearing 

commissioner to the introduction of hearsay 
evidence, the objection must be treated as 
waived and the evidence may be considered. The 
principle on which hearsay evidence is excluded 
by rules of evidence relates to its competency, 
not to its relevancy. Maley v. Thomasville Furn. 
Co., 214 N.C. 589, 200 S.E. 438 (1938) (where 
objection was entered for the first time before 
the full Commission. The court also held in this 
case that where deceased, a sawyer, was seen 
standing beside his running machine with a 
small cut on his arm freshly bleeding and where 
he subsequently died of blood poisoning from 
this injury, there was sufficient circumstantial 

evidence to support the Commission’s award 
allowing compensation). 

The Commission is the sole judge of 
the credibility and weight to be given the 

testimony; it may accept or reject all of the 
testimony of a witness; it may accept a part and 
reject a part. Blalock v. Roberts Co., 12 N.C. 
App. 499, 183 S.E.2d 827 (1971). 
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The Commission has the duty and authority to 
resolve conflicts in the testimony of a witness or 
witnesses. Blalock v. Roberts Co., 12 N.C. App. 
499, 183 S.E.2d 827 (1971). 

Sufficiency of Evidence Is Question of Law. 
— The question whether the evidence is 
sufficient to support the findings is one of law to 
be determined by the courts. Lawrence v. Hatch 
Mill, 265 N.C. 329, 144 S.E.2d 3 (1965). 

Proof That Employee Was at Place of 
Employment Doing Usual Work Is 

Insufficient. — It must be kept in mind that 
while an accident arising out of an employment 
usually occurs in the course of it, it does not 
necessarily or invariably do so. Nor does an 
accident which occurs in the course of an 
employment necessarily or inevitably arise out 
of it. Therefore proof that an employee was at 
his place of employment and was doing his usual 
work at the time of the injury, without more, is 
insufficient to support an award = of 
compensation. Sweatt v. Rutherford County Bd. 
of Educ., 287 N.C. 653, 75 S.E.2d 738 (1953). 

Evidence Explaining Exact Cause of 
Accident Need Not Be Offered. — It is not 
necessary for a plaintiff to offer evidence 
explaining the exact cause of the accident. Battle 
v. Bryant Elec. Co., 15 N.C. App. 246, 189 S.E.2d 
788, cert, denied, 281 N.C. 755, 191 S.E.2d 353 
(1972). 
Where Cause of Injury Not Explained. — 

Where an employee, while about his work, 
suffers an injury in the ordinary course of 
employment, the cause of which is not explained, 
but which is a natural and probable result of a 
risk thereof, and the Commission finds from the 
evidence that the injury arose out of the 
employment, an award will be sustained. Vause 
v. Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 
173 (1951); Poteete v. North State Pyrophyllite 
Co., 240 N.C. 561, 82 S.E.2d 693 (1954); Cole v. 
Guilford County, 259 N.C. 724, 131 S.E.2d 308 
(1963); Taylor v. Twin City Club, 260 N.C. 485, 
132 S.E.2d 865 (1963). 
When an accident occurred in the course of 

employment, and there is no affirmative 
evidence that arose from a cause independent of 
the employment, an award will be sustained. 
Taylor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1963). 
Employee Found Dead or Injured at His 

Place of Employment. Deceased was 
required to report to work before daylight. On 
the particular morning in question, he was told 
to return later in the day. At daylight he was 
found in a dying condition at the base of an 
unlighted platform on defendant’s premises. 
Deceased had to cross the platform to leave the 
premises. It was held that there was sufficient 
evidence to sustain the finding that the accident 
arose out of deceased’s employment. Morgan v. 
‘ey ia Cloth Mills, 207 N.C. 317, 177S.E. 165 
1934). 
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Death by violent means is prima facie 
evidence of death by accident. The burden of 
proving suicide is upon the party seeking to 
establish it. MeGill v. Town of Lumberton, 215 
N.C. 752, 3 8.E.2d 324 (1989). 

Death from Pistol Shot. — Where claimants’ 
evidence tended to show that deceased was 
employed as chief of police of defendant 
municipality and that deceased died as a result 
of a shot from a pistol while he was in office, 
proof of death by violence raises a presumption 
of accidental death, casting the burden of going 
forward with the evidence upon the employer 
and insurance carrier to show that deceased 
killed himself, when relied on by them, and 
claimants’ evidence is sufficient to support the 
finding of the Industrial Commission that death 
resulted from an accident arising out of and in 
the course of the employment. McGill v. Town of 
Lumberton, 218 N.C. 586, 11 S.E.2d 873 (1940). 

Evidence tending to show that deceased came 
to his death as a result of a pistol wound while 
at a place where he had a right to be in the course 
of his employment, without evidence that he was 
authorized to keep a pistol or use it in the 
business of the employer, is insufficient to 
support an award of compensation on the 
ground that in the absence of a showing of 
suicide it will be presumed that the death 
resulted from an accident, since, even so, there 
is neither presumption nor evidence to support 
the necessary basis for compensation that the 
accident arose out of the employment. Bolling v. 
Belk-White Co., 228 N.C. 749, 46 S.E.2d 838 
(1948). 

Evidence Held Sufficient. — Where the 
claimant, while working in an upholstering 
plant, discovered that an upholstering tack had 
gone through his shoe and cut his toe, and 
subsequently infection set in, the Commission’s 
finding that the injury arose out of and in the 
course of the employment was conclusive. 
Kearns v. Biltwell Chair & Furn. Co., 222 N.C. 
438, 23 S.E.2d 310 (1942). 

Evidence that claimant received an injury 
while attempting, alone, to elevate and hold a 
175 pound cabinet in place while another worker 

secured it to the wall, and that three men were 
usually assigned to the installation of such cab- 
inets on the construction job, was’sufficient to 
sustain a finding that claimant suffered a com- 
pensable injury by accident arising out of and in 

the course of his employment. Davis v. Summitt, 
259 N.C. 57, 129 S.E.2d 588 (1963). 

Findings of fact by the Industrial Commission 
were supported by competent evidence and 
supported its conclusion of law that the 
deceased’s injuries resulting in death did not 

arise out of and in the course of his employment. 
Thornton v. J.A. Richardson Co., 258 N.C. 207, 
128 S.E.2d 256 (1962). 
Evidence Held Insufficient. — In Plyler v. 

Charlotte Country Club, 214 N.C. 453, 199 S.E. 
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622 (1938), the evidence was insufficient to 
support finding that injury arose out of 
employment. 

Evidence held insufficient to sustain the 
finding of injury by accident. Lawrence v. Hatch 
Mill, 265 N.C. 329, 144 S.E.2d 3 (1965). 

5. Miscellaneous Illustrative Cases. 

Injury Sustained While Taking Medical 
Test. — An injury sustained by an employee 
while taking a medical test or examination, 
which test or examination is required by law in 
order for the employee to continue to hold her 
job, does not constitute an accident arising out of 
and in the course of her employment within the 
meaning of this section. King v. Arthur, 245 N.C. 
599, 96 S.E.2d 846 (1957). 

For comment, see 86 N.C.L. Rev. 110 (1957). 

Electric Shock. — The record disclosed 
competent evidence sufficient to support the 
Industrial Commission in finding death was 
caused by electric shock by accident arising out 
of and in the course of employment. Blalock v. 
City of Durham, 244 N.C. 208, 92 S.E.2d 758 
(1956). 

Death of Policeman Held Compensable. — 
See Andrews v. Town of Princeville, 245 N.C. 
669, 97 S.E.2d 110 (1957). 

Injury to Minister Moving from Parsonage. 
— Where claimant, who was employed as a 
minister by defendant church and was furnished 
a parsonage as part of his remuneration, agreed 
for the benefit of the church to move out of the 
parsonage two weeks before the termination of 
his employment in order that repairs might be 
made and while he was moving his stove from 
the parsonage he suffered a back injury, the 
injury could not be traced to his employment as 
minister, since the evidence plainly showed his 
injury arose out of the performance of an act 
personal to himself and his family. Bryan v. First 
Free Will Baptist Church, 267 N.C. 111, 147 
S.E.2d 633 (1966). 

Arrest Held outside Scope of Employment of 
Jailer. — Deceased who was employed by the 
sheriff as his deputy and by the county 
commissioners as jailer, met his death in 
attempting to arrest one who had just shot his 
own wife at a house two doors from the rear of 
the jail. The Commission was of opinion that 
death resulted from accident arising out of and 
in the course of his employment either as deputy 
sheriff or as jailer or as “deputy-sheriff jailer.” 
The statute did not then treat deputies as 
employees of the county (see subdivision (2) of 
this section) and the Supreme Court remanded 
the case for a finding specifically on whether the 
accident was in the course of his employment as 
jailer. Gowens v. Alamance County, 214 N.C. 18, 
197 S.E. 538 (1938). The Commission then found 
that question in the affirmative but was later 
overruled on the ground that the attempted 
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arrest was clearly ‘outside the scope of his 
employment as jailer.” 
Highway Patrolman Using Airplane to 

Search for Escaped Convict. — Two highway 
patrolmen were killed while in an airplane 
searching for an escaped convict. The award of 
the commissioner granting compensation was 
reversed by the full Commission, and reinstated 
on appeal to the superior court. The Supreme 
Court affirmed the award. The case turned on 
the question of the authority of the patrolmen to 
attempt to apprehend the fugitive. The court 
found such authority, and held that the use of an 
airplane was not a novel or unusual method of 
carrying out such a purpose. Galloway v. 
Department of Motor Vehicles, 231 N.C. 447, 57 

S.E.2d 799 (1950). 
Employee Mowing Lawn at Employer’s 

Residence. — Where the claimant was employed 
to drive a delivery truck and to do janitorial work 
both in the employer’s place of business and at 
the employer’s home, and was injured while 
mowing the lawn at the employer’s residence, 
the injury was not compensable, and was not 
covered by a compensation insurance policy 
which provided coverage solely in connection 
with the employer’s business having a definite 
location. Burnett v. Palmer-Lipe Paint Co., 216 
N.C. 204, 4 S.E.2d 507 (1939). 

D. Injury from Disease. 

Cross Reference. — As to heart attack or 
stroke as result of accident, see ante, this note, 
analysis line IV, B, ‘Accident.’ 

Injury from Occupational Disease. — Where 
claimant worked in an asbestos plant for six or 
seven years, and a dust removing system was 
not installed until about a year before claimant’s 
discharge when a medical examination disclosed 
that he was suffering from asbestosis, the 
evidence showed the injury was the result of an 
occupational disease not compensable under the 
act prior to its amendment by Laws 1935, c. 123. 
Swink v. Carolina Asbestos Co., 210 N.C. 303, 
186 S.E. 258 (1986). See §§ 97-52 to 97-76. 
When this problem first came to the Supreme 

Court, a line of reasoning was pursued which 
made the act applicable to some cases of 
occupational disease. In McNeely v. Carolina 
Asbestos Co., 206 N.C. 568, 174 S.E. 509 (1934), 
an action was brought at common law on the 
ground that, due to defendant’s negligence over 
a period of months, plaintiff had contracted 
pulmonary asbestosis. The court held that since 
defendant was negligent, plaintiff's injury was 
not’ incidental to his employment and, 
furthermore, was not deprived of its accidental 
character by the mere fact of its requiring 
several months to develop. Accordingly, 
recovery was denied plaintiff in his suit at 
common law because the injury was declared to 
be covered by the act. This decision was followed 
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in Johnson v. Hughes & S. Dairies, Inc., 207 N.C. 
544, 177 S.E. 682 (1935). Cf. Sullivan’s case, 265 
Mass. 497, 164 N.E. 457 (1929). 

Occupational Disease Act Constitutes 
Implied Amendment to This Section. — The 
Occupational Disease Act, 8 97-52 et seq., 
constitutes an implied amendment to this 
section. Under that act, specified occupational 
diseases are compensable. In adopting this 
amendment, the legislature “was not making 
provision for compensation for ‘injuries by 
accident’ as that term is ordinarily understood. 
Provision for that type of injury had already 
been made in the original act. It was considering 
those diseases the causative origin of which is 
occupational and designating those which are to 
be deemed within the new and _ extended 
definition of ‘injury by accident’ it was then 
providing.” Henry v. Lawrence Leather Co., 234 
N.C. 126, 66 S.E.2d 693 (1951). 

Compensation for Disease Resulting from 
Accident Not Precluded. — Section 97-52, 
providing that only the occupational diseases 
therein specified should be compensable, relates 
only to occupational diseases, which are those 
resulting from long and continued exposure to 
risks and conditions inherent and usual in the 
nature of the employment, and this section does 
not preclude compensation for a disease not 
inherent in or incident to the nature of the 
employment when it results from an accident 
arising out of and in the course of the 
employment. MacRae v. Unemployment Comp. 
Comm’n, 217 N.C. 769, 9 S.E.2d 595 (1940). 
It is entirely possible that even a disease which 
is specifically listed by name as an occupational 
disease in § 97-538 may, in _ particular 
circumstances, result from a single event 
constituting an accident. Under — such 
circumstances, the disease, although specifically 
named in § 97-58, would not be an occupational 
disease, but coverage would fall under 
subdivision (6) of this section. Booker v. Duke 
Medical Center, 32 N.C. App. 185, 231 S.E.2d 
187, cert. granted, 292 N.C. 466, 233 S.E.2d 921 
(1977). 

The employer is responsible for any disease 
resulting naturally and unavoidably from an 
accident. Williams v. Thompson, 200 N.C. 463, 
157 S.E. 480 (1931) (where plaintiff injured his 
eye and later unavoidably contracted gonorrhea 
ophthalmia in the injured organ). Clark v. 
Carolina Cotton & Woolen Mills, 204 N.C. 529, 
168 S.E. 816 (1933) (evidence was sufficient to 
support the finding that plaintiff’s fall resulted 
in myelitis). See 10 N.C.L. Rev. 407; MacRae v. 
Unemployment Comp. Comm’n, 217 N.C. 769, 9 
S.E.2d 595 (1940). 

Hemorrhagic Pachymeningitis Resulting 

from Blow on Head. — Plaintiff while about his 
employer’s business, was struck on the back of 
the head by hides he was jerking from hooks 
about 10 feet from the floor, and had to stop 
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work for a very short time. As a result of the 
blow plaintiff contracted hemorrhagic pachy- 
meningitis which caused his total disability. It 
was held to be an injury by accident, arising out 

of and in the course of his employment within 
this section. Eller v. Lawrence Leather Co., 222 

N.C. 28, 21 S.E.2d 809 (1942). 
Accident and Exposure as Contributing to 

Death from Acute Nephritis. — The evidence 
before the Industrial Commission tended to 
show that the deceased employee, for whose 
death compensation was sought, had been in 
exceptionally good health up to the time of the 
accident, that he fell from a platform, breaking 
his leg, and lay where he fell for about a half 
hour, exposed to the cool weather, that he was 
then discovered and carried into the office, 
where he had to wait some two hours for medical 
attention. There was expert testimony to the 
effect that the exposure was a contributing 
factor causing acute nephritis resulting in death, 
and that the accident and exposure accelerated 
the employee’s death. It was held that the 
evidence was sufficient to support the finding of 
the Industrial Commission that the disease 
resulted naturally and unavoidably from the 
accident. Doggett v. South Atl. Warehouse Co., 
212 N.C. 599, 194 S.E. 111 (1937). 
Gonorrhea Ophthalmia Resulting from 

Accident. — The definition of injury given in 
§ 97-2(6) also provides that it ‘shall not include 
a disease in any form, except where it results 
naturally and unavoidably from the accident.” In 
applying this in Williams v. Thompson, 200 N.C. 
463, 157 S.E. 4380 (1931), the Commission evinced 
a willingness to construe definitions liberally. 
Plaintiff, a truck driver, sustained an injury to 
his eye while cleaning a carburetor. The injury 
irritated his eye and resulted in ulcer. Seven 
days after the accident the plaintiff was treated 
by a doctor, who gave the plaintiff some lotion 
to use. He visited the doctor three times. Then 
gonorrhea ophthalmia showed up, which was on 
the thirteeth day after the accident. As a result 
of the infection the plaintiff lost one eye and 
suffered a partial loss of use in the other eye. 
Compensation was allowed. The Commission 
said that the disease was “natural” because one 
infection opened the way for other infections. 
There was more trouble with the word 
“unavoidably.” The Commission quotes from the 
opinions rendered in other jurisdictions to 
illustrate that “unavoidably” does not mean 
“absolutely inescapable,” but that “a thing is 
generally considered unavoidable when common 
prudence and foresight cannot prevent it.” And 
since no evidence was presented that the 
plaintiff had been careless, and since the 
plaintiff had no reason to suspect a possible 
infection of this nature, the disease was found to 
have resulted unavoidably from the accident. 
This liberal construction tends to effectuate the 
general purpose of the Workers’ Compensation 
Act. 8 N.C.L. Rev. 421. 
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As to falls due to dizziness, vertigo, epilepsy 
and like causes as compensable accidents, see 
26 N.C.L. Rev. 320. See also ante, this note, 

analysis line IV, C, 2, b, “Falls.” 

Ordinarily, heart disease is not an injury and 
death therefrom is not ordinarily compensable. 
West v. North Carolina Dep’t of Conservation & 
Dev., 229 N.C. 232, 49 S.E.2d 398 (1948); Duncan 
v. City of Charlotte, 234 N.C. 86, 66 S.E.2d 22 
(1951); Lewter v. Abercrombie Enterprises, 

240 N.C. 399, 82 S.E.2d 410 (1954). 

In heart cases the decisions require a 
showing that the exertion was in some way 
unusual or extraordinary. Lewter  v. 
Abercrombie Enterprises, 240 N.C. 399, 82 

S.E.2d 410 (1954). 

Dilatation of the Heart Due to Unusual 
Exertion. — A policeman 56 years of age, who 
was in good health and without any physical 
defect or disease, arrested a young man, who, 
because of intoxication violently and viciously 
resisted, and after the officer subdued him and 
transported him to the jail, the officer and 
another had to carry the prisoner up three 
flights of stairs because the elevator was out of 
order. The officer collapsed with acute dilatation 
of the heart due to the unusual exertion. This 
injury to the heart muscle was chronic and 
progressive and the policeman suffered a fatal 
heart attack some 10 months thereafter. It was 
held that the evidence warranted the conclusion 
that the injury to the heart resulted not from 
inherent weakness or disease but from an 
unusual and unexpected happening, and that 
therefore death resulted from an accident within 
the meaning of this section. Gabriel v. Town of 
Newton, 227 N.C. 314, 42 S.E.2d 96 (1947). See 
Lewter v. Abercrombie Enterprises, Inc., 240 
N.C. 399, 82 S.E.2d 410 (1954). 

Evidence Insufficient to Show Coronary 
Occlusion Arose Out of and in Course of 
Employment. Evidence that plaintiff 
suffered a coronary occlusion while rolling a 
heavy rope net in the course of his employment, 
with medical expert testimony that the exercise 
could not be the cause of the condition, although 
the attack might have been accelerated ‘or 
precipitated by the exertion, was insufficient to 
sustain a finding that the coronary occlusion and 
resulting myocardial infarction arose out of and 
in the course of the employment. Bellamy v. 
Morace Stevedoring Co., 258 N.C. 327, 128 
S.E.2d 395 (1962). 
Contracting Contagious Disease. 

Tuberculosis contracted from exposure to the 
cough of one actively infected who was seated in 
close proximity at work is not an occupational 
disease but may be found to have resulted 
naturally and avoidably from an accident. 
MacRae v. Unemployment Comp. Comm’n, 217 
N.C. 769, 9 S.E.2d 595 (1940). See 10 N.C.L. Rev. 
407. 
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Employee Contracting Pneumonia. — 

Where an employee got wet in washing certain 
machines, although furnished with special 
clothes, and while removing ashes, was in the 

sunshine and open air, and the sudden change in 
temperature caused him to contract pneumonia, 
from which he died, it was held that the death 
was not the result of an accidental injury. Slade 
v. Willis Hosiery Mills, 209 N.C. 828, 184S.E. 844 
(1936). 

Skin Condition Caused by Sensitivity to 
Chemicals Used in Work. — A hair stylist was 
not entitled to disability compensation payments 
where her skin condition, caused by her 
sensitivity to chemicals used in her work, had 
completely cleared up within one month of her 
terminating her employment. While it might be 
true that her skin disease could recur if she 
returned to her previous job, there was no 
evidence of any continuing disability as a result 
of a disease contracted in the course of 
employment as is the case, for example, with 
silicosis. She was not entitled to compensation 
for her susceptibility to the skin disease. 
Sebastian v. Mona Watkins Hair Styling, 40 N.C. 
App. 30, 251 S.E.2d 872 (1979). 

Contraction of Serum Hepatitis. — See 
Booker v. Duke Medical Center, 32 N.C. App. 
185, 231 S.E.2d 187, cert. granted, 292 N.C. 466, 
233 S.E.2d 921 (1977). 

E. Aggravation of Existing Infirmity; 
Contributing to Injury. 

Injury Aggravating Preexisting Infirmity or 
Disease Is Compensable. — When an employee 
afflicted with a preexisting disease or infirmity 
suffers a personal injury by accident arising out 
of and in the course of his employment, and such 
injury materially accelerates or aggravates the 
preexisting disease or infirmity and thus 
proximately contributes to the death or 
disability of the employee, the injury is 
compensable even though it would not have 
caused death or disability to a normal person. 
Anderson v. Northwestern Motor Co., 233 N.C. 
372, 64 S.E.2d 265 (1951). 

Blow or Strain Aggravating Existing Heart 
Disease. — Findings to the effect that the 
employee suffered an injury arising out of and in 
the course of the employment, which injury 
aggravated a preexisting heart condition and 
caused death, will support an award for 
compensation and burial expenses. Wyatt v. 
Sharp, 239 N.C. 655, 80 S.E.2d 762 (1954). 

Evidence Insufficient to Show Death as 
Natural Result of Accident. — Deceased broke 
his leg from a fall on the job. He was then 65 and 
had arteriosclerosis, arthritis, and heart trouble. 
While laid up he suffered with a bladder ailment 
which two attending physicians thought was 
caused or aggravated by his inactivity in bed. 
Over seven months later he died from the heart 
ailment and arthritis which a different attending 



8 97-2 

physician thought possibly or even probably 
would have been aggravated by a bladder 
condition such as reported by the physicians who 
first looked after him but of which the witness 
had no knowledge. He thought the accident to 
have been only a remote cause of his death, 
however. It was held that the evidence was 
insufficient to support the Commission’s finding 
that deceased died while totally disabled from 
the accident and as a natural result of it. Gilmore 
v. Hoke County Bd. of Educ., 222 N.C. 358, 23 
S.E.2d 292 (1942). 

V. DISABILITY. 

“Disability” Construed. — The term 
“disability,” as used in the Workers’ 
Compensation Act, means incapacity because of 
injury to earn, in the same or any other 
employment, the wages which the employee was 
receiving at the time of jury. Watkins v. Central 
Motor Lines, 279 N.C. 182, 181 S.E.2d 588 (1971); 
Pruitt v. Knight Publishing Co., 27 N.C. App. 
254, 218 S.E.2d 876 (1975), rev’d on other 
grounds, 289 N.C. 254, 221 S.E.2d 355 (1976). 

Disability is the event of being incapacitated 

from the performance of normal labor. Pruitt 
v. Knight Publishing Co., 27 N.C. App. 254, 218 
S.E.2d 876 (1975), rev’d on other grounds, 289 
N.C. 254, 221 S.E.2d 335 (1976). 

Disability is more than mere physical injury 

and is markedly different from technical or 
functional disability. Pruitt v. Knight 
Publishing Co., 27 N.C. App. 254, 218 8.E.2d 876 
(1975), rev’d on other grounds, 289 N.C. 254, 221 
S.E.2d 355 (1976). 

Disability is defined in terms of a 

diminution in earning power. Pruitt v. Knight 
Publishing Co., 27 N.C. App. 254, 218 $.E.2d 876 
(1975), rev’d on other grounds, 289 N.C. 254, 221 
S.E.2d 355 (1976). 
How Disability Measured. — Disability, under 

the act, is measured by the capacity or incapacity 
of the employee to earn the wages he was 
receiving at the time of the injury, by the same 
or any other employment. And the fact that the 
same wages are paid by the employer because of 
long service, does not alter the rule. Branham v. 
Denny Roll & Panel Co., 223 N.C. 233, 25 S.E.2d 
865 (1943); Dail v. Kellex Corp., 233 N.C. 446, 64 
S.E.2d 488 (1951); Hill v. DuBose, 234 N.C. 446, 
67 S.E.2d 371 (1951). 

The disability of an employee is to be 
measured by his capacity or incapacity to earn 
the wages he was receiving at the time of the 
injury. Loss of earning capacity is the criterion. 
If there is no loss of earning capacity, there is no 
disability within the meaning of the act. Dail v. 
Kellex Corp., 233 N.C. 446, 64 S.E.2d 438 (1951). 

Loss of earning capacity is the criterion. 
Compensation must be based upon loss of 
wage-earning power rather than the amount 
actually received. It was intended by this section 
to provide compensation only for loss of earning 
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capacity. Hence the finding that claimant had 
earned $7 per week for the period from 
November 25, 1949, to July 18, 1950, was not the 

proper basis for determining the award. Hill v. 
DuBose, 234 N.C. 446, 67 S.E.2d 371 (1951); 
Ashley v. Rent-A-Car Co., 271 N.C. 76, 155 

S.E.2d 755 (1967). 
An award of compensation based upon a 

finding as to the amount the claimant had earned 
since the date on which total permanent 
disability had ceased, rather than upon his 
capacity or ability to earn, is erroneous. Hill v. 
DuBose, 2387 N.C. 501, 75 S8.E.2d 401 (1958). 

“Disability” Signifies Impairment of 
Wage-Earning Capacity. — To obtain an award 
of compensation for an injury an employee must 
establish that his injury caused him disability, 
unless it is included in the schedule of injuries 
made compensable by § 97-31 without regard to 
loss of wage-earning power. As used here, the 
term “disability” signifies an impairment of 
wage-earning capacity rather than a physical 
impairment. Anderson v. Northwestern Motor 
Co., 283 N.C. 372, 64 8.E.2d 265 (1951). 

Under the act, disability refers not to physical 
infirmity but to a diminished capacity to earn 
money. Hall v. Thomason Chevrolet, Inc., 263 
N.C. 569, 139 S.E.2d 857 (1965); Burton v. Peter 
W. Blum & Son, 270 N.C. 695, 155 S.E.2d 71 
(1967); Ashley v. Rent-A-Car Co., 271 N.C. 76, 
155 S.E.2d 755 (1967); Willis v. Reidsville 
Drapery Plant, 29 N.C. App. 386, 224 S.E.2d 287 
(1976). 

The injured employee’s disability is determined 
by the impairment of his wage-earning capacity 
and not by the extent of his physical impairment. 
Little v. Anson County Schools Food Serv., 33 
N.C. App. 742, 236 S.E.2d 801 (1977), rev’d on 
other grounds, 295 N.C. 527, 246 S.E.2d 743 

(1978). 
“Disability,” as used in the Workers’ Compen- 

sation Act, means impairment of wage-earning 

capacity rather than physical impairment. 
Morgan v. Thomasville Furn. Indus., 2 N.C. 

App. 126, 162 S.E.2d 619 (1968); Snead v. 

Sandhurst Mills, Inc., 8 N.C. App. 447, 174 
S.E.2d 699 (1970). 

Definition Read into §& 97-38. The 
definition of the word “disability” as it is defined 
in subdivision (9) of this section must be read into 
§ 97-38 in lieu of the word “disability” therein. 
Burton v. Peter W. Blum & Son, 270 N.C. 695, 

155 S.E.2d 71 (1967). 
Capacity to Earn Is Test of “Disability”. — 

Capacity to earn the same wages, and not the 
particular employer’s policy or willingness to 
pay wages for an undetermined time, is the test 
of disability. Ashley v. Rent-A-Car Co., 271 N.C. 
76, 155 S.E.2d 755 (1967). 

There is no “disability” if the employee is 

receiving the same wages in the same or any 

other employment. That “in the same” in 
employment he is not required to perform all the 
physical work theretofore required of him can 
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make no difference. Even so, if this be not “the 
same employment” then it clearly comes within 
the term “other employment.’’ To remove the 
employment from one classification necessarily 
shifts it to the other. Furthermore, there is no 
language used in this section or in any other part 
of the statute which even suggests that ‘“‘other 
employment” must be with a different employer. 
Branham v. Denny Roll & Panel Co., 223 N.C. 
2338, 25 S.E.2d 865 (1948). 

Definition Not Applicable to Cases of 
Asbestosis or Silicosis. — The definition of 
“disability” contained in this section is not 
applicable to cases of disablement from 
asbestosis or silicosis. “Disability” resulting 
from asbestosis or silicosis means the event of 
becoming actually incapacitated from 
performing normal labor in the last occupation 
in which remuneratively employed. Thus, one 
actually incapacitated by asbestosis or silicosis 
is entitled to compensation under 8 97-29 even 
though he may be earning the same or greater 
wages in a different employment. Honeycutt v. 
Carolina Asbestos Co., 235 N.C. 471, 70 S.E.2d 
426 (1952). See 88 97-54, 97-55. 

Presumption of End of Disability. — If an 
award is made by the North Carolina Industrial 
Commission, payable during disability, there is a 
presumption that disability lasts until the 

employee returns to work and likewise a 
presumption that disability ends when the 
employee returns to work at wages equal to 
those he was receiving at the time his injury 
occurred. Watkins v. Central Motor Lines, 279 
N.C. 132, 181 S.E.2d 588 (1971). 

Receipt of Same Wages after Injury Creates 

Rebuttable Presumption. — Receipt of the 
same wages after injury should create no 
stronger presumption that disability has ended 
than the presumption which arises on an 
employee’s returning to work. In both instances 
a rebuttable presumption of fact arises. Ashley 
v. Rent-A-Car Co., 271 N.C. 76, 155 S.E.2d 755 
(1967). 

But Is Not Conclusive Proof That No 

“Disability” Exists. — The amount of wages 
received by the employee after his injury should 
be strong evidence of his capacity or incapacity 
to earn wages, but receipt of wages in the 
amount received before the injury cannot be 
conclusive proof that no “disability” exists. 
Ashley v. Rent-A-Car Co., 271 N.C. 76, 155 
S.E.2d 755 (1967). 
Employer Given Benefit of any Wages 

Earned after Injury. — Subdivision (9) is drawn 
so as to give the employer the benefit of wages 
which plaintiff, after his injury, is able to earn 
from any other source. Barnhardt v. Yellow Cab 
Co., 266 N.C. 419, 146 S.E.2d 479 (1966). 

Evidence Supported Determination of Total 
and Permanent Disability to Employee’s Legs. 
— The evidence was sufficient to support the 
Industrial Commission’s determination that 
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plaintiff was totally and permanently disabled by 
reason of extensive burns sustained on both legs 
when he set fire to his trousers while using an 
electric welder’s torch. Martin v. Bahnson Serv. 
Co., 17 N.C. App. 359, 194 S.E.2d 223, cert. 
denied, 283 N.C. 257, 195 S.E.2d 690 (1973). 

VI. COMPENSATION. 

“Compensation,” means money relief 
afforded according to a scale established and for 
the persons designated in this Chapter. Ivey v. 
North Carolina Prison Dep’t, 252 N.C. 615, 114 
S.E.2d 812 (1960); Bowman v. Comfort Chair 
Co., 271 N.C. 702, 157 S.E.2d 378 (1967). 

Involves More Than Burial Expenses.— The 

definition of compensation in this section 
includes burial expenses, but it takes the whole 
to constitute compensation and not one of its 
parts. Compensation for wrongful death 
involves more than the burial of the body. Ivey 
v. North Carolina Prison Dep’t, 252 N.C. 615, 114 
S.E.2d 812 (1960). 

Types of Compensation. — The Workers’ 
Compensation Act provides primarily for four 
several types of compensation to be paid to 
employees covered by the act. They are: 

1. Compensation for disability, dependent as 
to amount upon whether the injury produces a 
permanent total, a permanent partial, a total 
temporary or a partial temporary incapacity. 
8§ 97-29, 97-80. 

2. Compensation in stipulated amounts for 
loss of some part of the body such as a finger or 
toe, a leg or arm. 8 97-31. 

3. Compensation for death. 8 97-38. 
4. Compensation for bodily disfigurement. 

§ 97-31. Branham v. Denny Roll & Panel Co., 223 
N.C. 238, 25 S.E.2d 865 (1948). 
Payment of medical or hospital expenses 

constitutes no part of compensation to an 

employee or his dependents under the provisions 
of the act. Whitted v. Palmer-Bee Co., 228 N.C. 
447, 46 S.E.2d 109 (1948). See Thompson v. 
Virginia & C.S.R.R., 216 N.C. 554, 6 S.E.2d 38 
(19389); Morris v. Laughlin Chevrolet Co., 217 
N.C. 428, 8 8.E.2d 484 (1940). 

VII. CHILD, GRANDCHILD, ETC. 

Subdivision (12) Not to Be Construed with 
§ 97-40. — The doctrine of pari materia does not 
apply and the provisions of § 97-40 should not be 
construed with the provisions of subdivision (12) 
of this section. Stevenson v. City of Durham, 281 
N.C. 300, 188 S.E.2d 281 (1972). 

The imposition of the restrictions of 
dependency and age contained in subdivision (12) 
of this section upon § 97-40 would result in a 
narrow and technical interpretation of the act. 
Stevenson v. City of Durham, 281 N.C. 300, 188 
S.E.2d 281 (1972). 

Subdivision (12) recognizes a distinction 
between actual and legal dependency. A legal 
dependence is sufficient and the law fixes that 
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type of responsibility on the father of an 
illegitimate. Hewett v. Garrett, 274 N.C. 356, 163 
S.E.2d 372 (1968). 
Common Law Discarded. — The philosophy 

of the common law, which denied an illegitimate 
child any rights, legal or social, as against its 
father, and imposed no duty upon the father 
with respect to the child, is discarded by this 
statute. Hewett v. Garrett, 274 N.C. 356, 163 
S.E.2d 372 (1968); Hewett v. Garrett, 1 N.C. App. 
234, 161 S.E.2d 157, aff’d, 274 N.C. 356, 163 
S.E.2d 372 (1968). 
When an illegitimate child qualifies as a child, 

the status for compensation purposes continues 
until the child becomes 18 years of age or unless 
she marries before reaching that age. Hewett v. 
Garrett, 274 N.C. 356, 163 S.E.2d 372 (1968). 
The dependency which this statute 

recognizes as the basis of the right of the child 
to compensation grows out of the relationship, 
which in itself imposes upon the father the duty 
to support the child, and confers upon the child 
the right to support by its father. The status of 
the child, social or legal, is immaterial. Hewett v. 
Garrett, 274 N.C. 356, 163 S.E.2d 372 (1968); 
Hewett v. Garrett, 1 N.C. App. 234, 161 S.E.2d 
157, aff’d, 274 N.C. 356, 163 S.E.2d 372 (1968). 
The dependency referred to in subdivision 

(12) is treated as a legal rather than as a 
factual concept. Hewett v. Garrett, 1 N.C. App. 
234, 161 S.E.2d 157, aff’d, 274 N.C. 356, 163 
S.E.2d 372 (1968). 
The wholly dependent’ provision § of 

subdivision (12) applies only in case of 
married children. It does not apply to 
acknowledged illegitimates or other children 
who are unmarried and who are under 18. 
Hewett v. Garrett, 274 N.C. 856, 163 S.E.2d 372 
(1968). 

Person over 18 Not Considered a Child. — 
Subdivision (12) of this section defines a person 
over 18 at the time of father’s death as not a 
child. Stevenson v. City of Durham, 12 N.C. App. 
632, 184 S.E.2d 411 (1971), rev’d on other 
grounds, 281 N.C. 300, 188 S.E.2d 281 (1972). 
Posthumous Illegitimate Child. — Deceased 

supported a housekeeper who bore him a 
posthumous illegitimate child. The Supreme 
Court reversed the Commission’s opinion that 
the child was not a dependent. It stated that the 
“dependency which the statute recognizes as a 
basis of the right of the child to compensation 
grows out of the relationship, which in itself 
imposes upon the father the duty to support the 
child, and confers upon the child the right to 
support by its father. The status of the child, 
social or legal, is immaterial.” Lippard v. 
Southeastern Express Co., 207 N.C. 507, 177S.E. 
801 (1935). 

VIII. WIDOW; WIDOWER. 

A second or subsequent marriage is 
presumed legal until the contrary is proven and 
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the burden of the issue is upon a plaintiff who 
attempts to establish a property right which is 
dependent upon the invalidity of such a 
marriage. The plaintiff cannot recover because 
of the failure of defendant to carry the burden, 
Kearney v. Thomas, 225 N.C. 156, 33 S.E.2d 871 
(1945). 

Divorce and Remarriage in Another State. 

— On the conflict of laws question where there 
has been a divorce and remarriage in another 
state, and a subsequent controversy develops as 
to which is the “widow,” see Rice v. Rice, 336 
U.S. 674, 69 S. Ct. 751, 93 L. Ed. 957 (1949); 28 

N.C.L. Rev. 265. 
“Justifiable Cause” for Living Separate and 

Apart. — A husband and wife are not living 
separate and apart for “justifiable cause” if they 
are living separate and apart as a result of a 
mutual agreement evidenced by a legally 
executed separation agreement. Bass _v. 
Mooresville Mills, 11 N.C. App. 631, 182 $.E.2d 
246 (1971); Sloop v. Williams Exxon Serv., 24 
N.C. App. 129, 210 8.E.2d 111 (1974). 

If a separation agreement is in full force and 
effect at the time of the employee’s death, the 
employee and his wife are, as a matter of law, 

living separate and apart by mutual consent, 
which is not “justifiable cause’’ within the 
meaning of this section. Bass v. Mooresville 
Mills, 11 N.C. App. 631, 182 S.E.2d 246 (1971). 

While “justifiable cause” is usually equated to 
some form of marital misconduct, it would also 
seem to be applicable where the separation is not 
intended by the parties to be permanent, the 
temporary living apart being merely for reasons 
of convenience. Bass v. Mooresville Mills, 11 
N.C. App. 631, 182 S.E.2d 246 (1971). 

There is authority in other jurisdictions to the 
effect that ‘justifiable cause,” as that term is 
employed in statutory provisions similar to 
subdivision (14), may not be interpreted as 
applicable to separations by mutual consent. 
Bass v. Mooresville Mills, 11 N.C. App. 631, 182 
S.E.2d 246 (1971); Sloop v. Williams Exxon Serv., 
24 N.C. App. 129, 210 8.E.2d 111 (1974). 

Surrender of Right to Support. — There is no 
reason why a_ separated wife who has 
surrendered all right to look to the husband for 
support while he is living should, upon his death, 
receive benefits that are intended to replace in 
part the support which the husband was 
providing, or should have been providing. Bass 
v. Mooresville Mills, 11 N.C. App. 631, 182 S.E.2d 
246 (1971); Sloop v. Williams Exxon Serv., 24 
N.C. App. 129, 210 S.E.2d 111 (1974). 

Right to Compensation if Living Apart for 
Mutual Convenience. — If the living apart of 
the husband and wife is merely for the mutual 
convenience or the joint advantage of the parties 
and the obligation of the husband to support her 
is recognized, the right of the wife to 
compensation exists as though they were living 
together. Bass v. Mooresville Mills, 11 N.C. App. 
631, 182 S.E.2d 246 (1971). 
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IX. HERNIA. 

Subdivision (18) given liberal construction 
with primary consideration being given to 
compensation for the injured employee. 
McMahan v. Hickey’s Supermarket, 24 N.C. 
App. 118, 210 S.E.2d 214 (1974). 

Hernia Not Discovered Until Some Days 

after Commencement of Pain. — It is sufficient 
for the Commission to find the facts required 
under this section and award compensation if the 
pain immediately followed the accident although 
the hernia was not discovered until diagnosis by 
a physician some days thereafter. Ussery v. 
Erlanger Cotton Mills, 201 N.C. 688, 161 S.E. 307 
(1931). 
Sudden Appearance of Lesion = and 

Enlargement of Inguinal Ring. — Plaintiff was 
a plumbing foreman. He had been instructed to 
lay off his workmen and to finish a job with one 
other employee. In helping the other employee 
lift a heavy pipe, he felt a pain in his abdomen. 
He consulted a physician who found an 
enlargement of the left inguinal ring and a bulge 
but no protrusion. The doctor strapped plaintiff 
and gave him a truss. Eighteen days later an 
actual hernia was found. An award granting 
compensation for hernia was affirmed, the court 
saying that the accident consisted of the 
plaintiff’s having to do unusual work and that the 

lesion and enlargement of the inguinal ring, 
from which the fully developed hernia naturally 
comes, did result immediately. Moore v. 
Engineering & Sales Co., 214 N.C. 424, 199 S.E. 
605 (1938). 

Hernia Must Follow Accident. — In every 
case it must definitely appear that the hernia 
resulted immediately from an accident. Ussery 
v. Erlanger Cotton Mills, 201 N.C. 688, 161 S.E. 
307 (1931). 

Unusual Circumstances or  Exertion 

Required. — As illustrative of the position 
requiring unusual circumstances or exertion, 
see Moore v. Engineering & Sales Co., 214 N.C. 
424, 199 S.E. 605 (1938). 
A back injury or hernia suffered by an 

employee does not arise by accident if the 
employee at the time was merely carrying out 
his usual and customary duties in the usual way. 
Pardue vy. Blackburn Bros. Oil & Tire Co., 260 
N.C. 413, 182 S.E.2d 747 (1963); Beamon v. Stop 

& Shop Grocery, 27 N.C. App. 558, 219 S.E.2d 
508 (1975). 

In cases involving back injury or hernia, the 
elements constituting accident are the 
interruption of the routine of work and the 
introduction thereby of unusual conditions likely 
to result in unexpected consequences. Pardue v. 
Blackburn Bros. Oil & Tire Co., 260 N.C. 418, 182 

S.E.2d 747 (1968). 
A hernia suffered by an employee does not 

arise by accident if the employee at the time was 
merely carrying out his usual and customary 
duties in the usual way. Gray v. Durham 
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Transfer & Storage, Inc., 10 N.C. App. 668, 179 
S.E.2d 883 (1971); Southards v. Byrd Motor 
Lines, 11 N.C. App. 588, 181 8.E.2d 811 (1971); 
Curtis v. Carolina Mechanical Systems, 36 N.C. 
App. 621, 244 S.E.2d 690 (1978). 

The mere fact that plaintiff was handling a 
different commodity than usual, without more, 

and that the weather was hot, are not enough to 
satisfy the requirement of an “interruption of 
the work routine and the introduction of unusual 
conditions likely to result in unpredicted 
consequences.” Nor is the mere fact that 
plaintiff was in a hurry. Southards v. Byrd 
Motor Lines, 11 N.C. App. 583, 181 S.E.2d 811 
(1971). 
Where the evidence showed that a hernia 

occurred while the employee was performing his 
work in the customary and usual manner, and 
there was no evidence of any unusual condition 
or any slipping or falling by the employee, there 
was no evidence to justify a finding that the 
hernia resulted from an accident, and an award 
of compensation must be reversed. Hensley v. 
Farmers Fed’n Coop., 246 N.C. 274, 98 S.E.2d 
289 (1957); Holt v. Cannon Mills Co., 249 N.C. 
215, 105 S.E.2d 614 (1958). 

If an employee, while performing his regular 
duties in the “usual and customary manner,” 
receives an injury resulting in a hernia, such 
injury is not compensable. Faires v. McDevitt & 
Street Co., 251 N.C. 194, 110 S.E.2d 898 (1959). 

Failure to Prove Any Element of 
Subdivision (18) Nullifies Claim. — Failure to 
prove the existence of any one of the five 
elements of subdivision (18) nullifies plaintiff's 
claim. Lutes v. Export Leaf Tobacco Co., 19 N.C. 
App. 380, 198 S.E.2d 746 (1978). 

Findings of Commission Binding on Appeal. 
— Where the Commission found and concluded 
that there was no causal connection between the 
“accident” and the hernia, the findings of the 
Commission when supported by any competent 
evidence are binding on appeal. Lutes v. Export 
Leaf Tobacco Co., 19 N.C. App. 380, 198 S.E.2d 
746 (1978). 

Evidence Justifying Finding of 

Compensable Hernia. In Moore vy. 
Engineering & Sales Co., 214 N.C. 424, 199 S.E. 
605 (19388), it was held that claimant’s injury 
resulted from an_ accident within’ the 
contemplation of the act and that the evidence 
justified the Industrial Commission in finding 
that hernia appeared ‘“‘suddenly” within the 
meaning of this section. 

Evidence held sufficient to sustain the finding 
of the Industrial Commission that the hernia was 
compensable under subdivision (18) of this 
section. Rice v. Thomasville Chair Co., 238 N.C. 
121, 76 S.E.2d 311 (1958). 

Claimant in delivering milk to a cafe had to lift 
a box of chipped ice from the storage box. On 
this occasion he felt a sharp abdominal pain as he 
lifted and “‘he got sick” but, after a short rest, 
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worked till noon when he reported that he had 
strained his side and went home. Hernia 
appeared a few days later. The employer 
contended that the injury was not caused by 
accident but only by the doing of regular work 
in the regular way and that accident involves 
external force. It was held that the sudden and 
unexpected rupture was not a natural and 
probable consequence of the work but an 
accidental injury and compensable. Smith v. 
Cabarrus Creamery Co., 217 N.C. 468, 8 S.E.2d 
231 (1940). 

Evidence tending to show that the employee 
was a carpenter and customarily did the work of 
a carpenter, that in removing concrete forms 
carpenters usually “stripped”? the forms and 
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laborers lifted and removed them, that on the 
occasion in question other carpenters and 
helpers had been withdrawn from the job, that 

the lifting of the forms was usually and 
customarily done by two men, and that while the 
employee was attempting to lift one of the forms 
by himself, requiring extreme exertion and 
strain in confined and difficult place of work, he 
felt a sharp pain which continued until he had 
received medical treatment for the hernia, is 
held sufficient to support a finding of the 
Industrial Commission that the employee 
suffered an injury by accident arising out of and 
in the course of his employment, resulting in the 
hernia. Faires v. McDevitt & Street Co., 251 N.C. 
194, 110 S.E.2d 898 (1959). 

§ 97-3. Presumption that all employers and employees have come under 
provisions of Article. — From and after January 1, 1975, every employer and 
employee, as hereinbefore defined and except as herein stated, shall be 
presumed to have accepted the provisions of this Article respectively re pay and 
accept compensation for personal in 
in the course of his employment an 
1978,.¢c: 1291, s. 1.) 

Cross Reference. — See § 97-13 and note. 
Presumption of Acceptance of Act. — In 

Pilley v. Greenville Cotton Mills, 201 N.C. 426, 
160 S.E. 479 (1981), it is said: ‘Under the 
Workmen’s Compensation Act (now Workers’ 
Compensation Act) every employer and 
employee, except as therein stated, is presumed 
to have accepted the provisions of the act and to 
pay and accept compensation for personal injury 
or death as therein set forth. The plaintiff, not 
being in the excepted class, is bound by the 
presumption.” Miller v. Roberts, 212 N.C. 126, 
193 S.E. 286 (1937). See Lee v. American Enka 
Corp., 212 N.C. 455, 193 S.E. 809 (1937). 
An allegation that the employee had not 

accepted the provisions of the act is 
immaterial for the reason that this section 
provides in substance that every employer and 
employee coming within the purview of the act 
is presumed to have accepted the provisions 
thereof. Hanks v. Southern Pub. Util. Co., 204 
N.C. 155, 167 S.E. 560 (1938). 

But Allegation That Employers Were Not 
Operating under Act Is Not Demurrable. — 
The plaintiff instituted a common-law action, 
alleging that the defendants “were not 
Operating under the Workers’ Compensation 
Act.” It was held that the demurrer to plaintiff’s 
complaint should have been overruled because 
the above allegation lays the foundation for 
proof to rebut the presumption of acceptance of 
the act. Calahan v. Roberts, 208 N.C. 768, 182 
S.E. 657 (1935). 
And is not necessary to allege facts showing 

defendant’s nonacceptance of the act. Cooke v. 
Gillis, 218 N.C. 726, 12 S.E.2d 250 (1940). 
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and or death by accident arising out of and 
shall be bound thereby. (1929, c. 120, s. 4; 

When Presumption Not Operative. — Where 
the evidence does not show that the employer 
has regularly in service the requisite number of 
employees in the same business within this 
State, the presumption under this section is not 
operative. Dependents of Thompson v. Johnson 
Funeral Home, 205 N.C. 801, 172 S.E. 500 (1924). 

Rebuttal of Presumption. 
Notwithstanding the presumption contained in 
this section, there are provisions in the act 
whereby employers, as well as employees, may 
except themselves from the operation thereof, 
and the presumption of acceptance may be 
rebutted by proof of nonacceptance. Calahan v. 
Roberts, 208 N.C. 768, 182 S.E. 657 (1935). 

Action against Third Party. — In the absence 
of evidence that the employee or the employer 
had given notice of nonacceptance of the act, it 
must be presumed that both employee and 
employer are bound by the provisions of the act. 
However, where employee was injured by the 
negligence of the third-party tort-feasor and 
employee filed no claim for compensation 
against employer but instituted common-law 
action against third party, it was held that, since 
employee filed no claim against his employer 
under the act, he has waived his rights 
thereunder and may proceed directly against the 
third party, and the provisions of the act provide 
no defense against such suit to the third party. 
Ward v. Bowles, 228 N.C. 273, 45 S.E.2d 354 
(1947). 
An infant employee is bound by the terms of 

the North Carolina Workers’ Compensation Act 
regardless of his age. Lineberry v. Mebane, 219 
N.C. 257, 18 S.E.2d 429 (1941). 
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In general, doctrines of waiver and estoppel & Co., 207 N.C. 41, 175 S.E. 719 (1934); Lee v. 
do not apply in workers’ compensation cases American Enka Corp., 212 N.C. 455, 193 S.E. 809 
and they may not be invoked to defeat rights (1937); Tscheiller v. National Weaving Co., 214 
granted, or to avoid burdens imposed N.C. 449, 199 S.E. 623 (1938); McNair v. Ward, 

thereunder. Ashe v. Barnes, 255 N.C. 310, 121 240 N.C. 330, 82 S.E.2d 85 (1954); Crawford v. 
S.E.2d 549 (1961). Pressley, 6 N.C. App. 641, 171 8.E.2d 197 (1969). 

Ordinarily, the parties may not by Stated in Worley v. Pipes, 229 N.C. 465, 50 
agreement or conduct extend the provisions of §.E.2d 504 (1948). 

this Chapter, but continued and definite Cited in Murphy v. American Enka Corp., 213 
recognition of the relationship of employer and N.C. 218, 195 S.E. 536 (1938); Odum v. National 
employee, based on knowledge of the work Oil Co., 213 N.C. 478, 196 S.E. 823 (1938); 
performed, and acceptance of benefits of that McCune v. Rhodes-Rhyne Mfg. Co., 217 N.C. 
status, may work an estoppel after loss. Pearson 351, 8 S.E.2d 219 (1940); Bame v. Palmer Stone 
v. Newt Pearson, Inc., 222 N.C. 69, 21 S.E.2d Works, 232 N.C. 267, 59 S.E.2d 812 (1950); Vause 
879 (1942). v. Vause Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 

Applied in McNeely v. Carolina Asbestos Co., 173 (1951); Laughridge v. South Mt. Pulpwood 
206 N.C. 568, 174 S.E. 509 (1934); Arp v. Wood = Co., 266 N.C. 769, 147 S.E.2d 213 (1966). 

§ 97-4: Repealed by Session Laws 1978, c. 1291, s. 2, effective January 1, 
1975. 

§ 97-5. Presumption as to contract of service. — Every contract of service 
between any employer and employee covered by this Article, written or implied, 
now in operation or made or implied prior to July 1, 1929, shall, after that date, 
be presumed to continue, subject to the provisions of this Article; and every such 
contract made subsequent to that date shall be presumed to have been made 
subject to the provisions of this Article. (1929, c. 120, s. 6; 1978, ¢. 1291, s. 3.) 

§ 97-6. No special contract can relieve an employer of obligations. — No 
contract or agreement, written or implied, no rule, regulation, or other device 
shall in any manner operate to relieve an employer in whole or in part, of an 
obligation created by this Article, except as herein otherwise expressly provided. 
(1929, c. 120, s. 7.) 

Cross Reference. — As to settlements others. Watkins v. Murrow, 253 N.C. 652, 118 
between employee and employer, see § 97-17 S.E.2d 5 (1961). 
and note thereto. Leases. — An employer may not, by leasing 

Contract between Two Employers That One the truck of one not authorized to transport 
Shall Carry Compensation Insurance. — goods in interstate commerce and causing its 
Where two employers make a contract that one operation under its own franchise and license 
of them should carry compensation insurance on _ plates for interstate transportation, avoid legal 
employees, the other is not relieved of liability responsibility therefor. Watkins v. Murrow, 253 
under the act. Roth v. McCord, 282 N.C. 678,62 N.C. 652, 118 S.E.2d 5 (1961). 
S.E.2d 64 (1950). Employer May Make Provisions for Injured 

Liability. to Employee Suffering from Employee beyond Workers’ Compensation 
Preexisting Infirmity. — An employee who Benefits. — There is nothing in the act that 
becomes disabled as the result of an accident prohibits an employer from making special 
while at work is not to be deprived of benefits _ provisions for an injured employee beyond those 
because of any preexisting infirmity. And this _ benefits which the employee is entitled to receive 
liability of the employer cannot be waived or under the provisions of the act. Ashe v. Barnes, 
released or diminished by any agreement of the 255 N.C. 310, 121 S.E.2d 549 (1961). 
employee. National Labor Relations Bd. v. But He May Not Substitute Accident 
Cranston Print Works Co., 258 F.2d 206 (4th Cir. Insurance Policy for Such Benefits. — There is 
1958). no provision in the law which authorizes an 

Delegation of Authority. — A corporation, employer subject to the act to substitute an 
having been given a franchise for the operation _ accident policy in lieu of compensation and other 
of motor trucks on the highway as a carrier of _ benefits required by the act. Ashe v. Barnes, 255 
goods in interstate commerce, cannot evade its N.C. 310, 121 S.E.2d 549 (1961). 
responsibility by delegating its authority to 
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Employee Accepting Policy Does Not 
Exempt Himself from Compensation Act. — 
Where an employee elected to accept the 
insurance policy provided for him by his 
employer, he did not elect thereby to exempt 
himself from the provisions of the act. Ashe v. 
Barnes, 255 N.C. 310, 121 S.E.2d 549 (1961). 
Nor Is He Estopped to Claim Compensation 

by Accepting Benefits under Policy. — Where 
an employee accepted benefits under an 
insurance policy, he did not thereby estop 
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himself from claiming under the provisions of 
the Workers’ Compensation Act. Ashe v. 
Barnes, 255 N.C. 310, 121 S.E.2d 549 (1961). 

Applied in Brown v. Bottoms Truck Lines, 227 
N.C. 299, 42 S.E.2d 71 (1947). 
Quoted in Laughridge v. South Mt. Pulpwood 

Co., 266 N.C. 769, 147 S.E.2d 213 (1966). 
Stated in Worley v. Pipes, 229 N.C. 465, 50 

S.E.2d 504 (1948). 
Cited in Jocie Motor Lines v. Johnson, 231 

N.C. 367, 57 S.E.2d 388 (1950). 

§ 97-6.1. Protection of claimants from discharge or demotion by 
employers. — (a) No employer may discharge or demote any employee because 
the employee has instituted or caused to be instituted, in good faith, any 
proceeding under the North Carolina Workers’ Compensation Act, or has 
testified or is about to testify in any such proceeding. 

(b) Any employer who violates any provision of this section shall be liable in 
a civil action for reasonable damages suffered by an employee as a result of the 

_ violation, and an employee discharged or demoted in violation of this section 
shall be entitled to be reinstated to his former position. The burden of proof shall 
be upon the employee. 

(c) Any employer shall have as an affirmative defense to this section the 
following: willful or habitual tardiness or absence from work or being disorderly 
or intoxicated while at work, or destructive of an employer’s property; or for 
failure to meet employer work standards not related to the Workers’ 
Compensation Claim; or malingering; or embezzlement or larceny of employer’s 
property; or for violating specific written company policy of which the employee 
F been previously warned and for which the action is a stated remedy of such 

violation. 
(d) The General Court of Justice shall have jurisdiction of actions under this 

section. 
(e) The failure of an employer to continue to employ, either in employment or 

at the employee’s previous level of employment, an employee who receives 
compensation for permanent disability, total or partial, shall in no manner be 
deemed a violation of this section. 

(f) The statute of limitations for actions under this section shall be six months 
as set out in G.S. 1-55. (1979, c. 738, s. 1.) 

Editor's Note.— Pursuant to Session Laws 
1979, c. 714, s. 4, “Workers’ Compensation” 

has been substituted for “Workmen’s Compen- 

sation” in this section as enacted by Session 
Laws 1979, c. 738, s. 1. See 8 97-1.1. 

§ 97-7. State or subdivision and employees thereof. — Neither the State nor 
any municipal corporation within the State, nor any political subdivision thereof, 
nor any employee of the State or of any such corporation or subdivision, shall 
have the right to reject the provisions of this Article relative to payment and 
acceptance of re ae ea and the provisions of G.S. 97-100(j) shall not apply 
to them: Provided, that all such corporations or subdivisions are hereby 
authorized to self-insure or purchase insurance to secure its liability under this 
Article and to include thereunder the liability of such subordinate governmental 
agencies as the county board of health, the school board, and other political and 
quasi-political subdivisions supported in whole or in part by the municipal 
corporation or political subdivision of the State. Each municipality is authorized 
to make appropriations for these purposes and to fund them by levy of property 
taxes pursuant to G.S. 153A-149 and G.S. 160A-209 and by the allocation of other 
revenues whose use is not otherwise restricted by law. (1929, c. 120, s. 8; 1931, 
Sela Ey 1945. C, 100; 19p1, Cc. logo, S. 1; 1961, c. 1200; 1973,'¢. 803, 's. 34° c. 

ay: 
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Local Modification. — City of Raleigh: 1955, 
c. 1184. 

The death of highway patrolmen in a plane 

crash while attempting to locate and arrest a 
person accused of a crime of violence was held 
compensable under the act, since the patrolmen 
had authority to make the arrest and did not 
exceed their authority in using an airplane in 
their attempted discharge of their duties. 
Galloway v. Department of Motor Vehicles, 231 
N.C. 447, 57 8.E.2d 799 (1950). 
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Tort Claims against State Agencies. — See 
§ 148-291 et seq. 

Applied in Perdue v. State Bd. of 
Equalization, 205 N.C. 730, 172 S.E. 396 (1934); 

Barnhardt v. City of Concord, 213 N.C. 364, 196 
S.E. 310 (1938); Rape v. Town of Huntersville, 

214 N.C. 505, 199 S.E. 736 (1988); Stanley v. 
Brown, 261 N.C. 248, 184 S.E.2d 321 (1964). 

Stated in Wilmington Shipyard, Inc. v. North 
Carolina State Hwy. Comm’n, 6 N.C. App. 649, 
171 S.E.2d 222 (1969). 

§ 97-8. Prior injuries and deaths unaffected. — The provisions of this 
Article shall not apply to injuries or deaths, nor to accidents which occurred prior 
toJuly) 1991. 9294(1.929)+c) 1 20ses;,,92) 

Applied in Hafleigh & Co. v. Crossingham, 
206 N.C. 338, 173 S.E. 619 (1934). 

§ 97-9. Employer to secure payment of compensation. — Every employer 
subject to the compensation provisions of this Article shall secure the payment 
of compensation to his employees in the manner hereinafter provided; and while 
such security remains in force, he or those conducting his business shall only be 
liable to any employee for personal injury or death by accident to the extent and 
in the manner herein specified. (1929, c. 120, s. 10; 1973, c. 1291, s. 5.) 

Cross Reference. — See note to § 97-10.1. 
Section Limits Employer’s Liability. 

When certain specified conditions are compiled 
with, this section limits the liability of an 
employer for personal injury or death by 
accident of his employees as provided in the 
Workers’ Compensation Act. Gibbs v. Carolina 
Power & Light Co., 265 N.C. 459, 144 S.E.2d 393 
(1965). 

Act Provides Sole Remedy against Employer 
and Those Conducting His Business. — Under 
the act, where an employee’s injury or death is 
compensable, the sole remedy against the 
employer and “those conducting his business” is 
that provided by its terms. Weaver v. Bennett, 
259 N.C. 16, 129 S.E.2d 610 (1968). 

This section is read in conjunction with 
§ 97-10.1. Smith v. Liberty Mut. Ins. Co., 409 F. 
Supp. 1211 (M.D.N.C. 1976). 
And the result is that the immunity att 

common-law actions granted the employer in 

§ 97-10.1 extends to those conducting his 
business. Smith v. Liberty Mut. Ins. Co., 409 F. 
Supp. 1211 (M.D.N.C. 1976). 

This section manifests the legislative intent 

that the liability of the employer is to be 
limited to the compensation payable by him on 
account of the injury or death of his employee. 
Hunsucker v. High Point Bending & Chair Co., 
237 N.C. 559, 75 S.E.2d 768 (1953). 
Employee Is Deprived of Certain 

Common-Law Rights. — The Workers’ 
Compensation Act provides compensation for an 
employee who sustains an injury by accident 
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arising out of and in the course of his 
employment without regard to whether his 
injury was caused by negligence attributable to 
the employer, but the act also deprives the 
employee of certain rights which he had at 
common law. Hicks v. Guilford County, 267 N.C. 

364, 148 S.E.2d 240 (1966). 
Employees, officers and agents of the 

employer are all protected from common-law 

liability because they have been conducting the 
employer’s business. Smith v. Liberty Mut. Ins. 
Co., 409 F. Supp. 1211 (M.D.N.C. 1976). 
Meaning of “Those Conducting His 

Business’. — The phrase, “those conducting his 
[the employer’s] business” which appears in this 
section, should be given a liberal construction. 
One must be deemed to be conducting his 
employer’s business, within the meaning of this 
section, whenever he, himself, is acting within 
the course of his employment, as that term is 
used in the act. It is not necessary, in order to 
bring an employee within the protection of this 
statute, to show that his act was such as would 
have been imputed to the employer at common 
law. Altman v. Sanders, 267 N.C. 158, 148 S.E.2d 
21 (1966). 

Superiors of an injured employee are within 
the immunity of this section when their orders, 
upon which alleged liability is predicated, are 
given in the conduct of the employer’s business, 
and such supervisory employees are improperly 
made additional parties defendant upon the 
motion of the original defendant in an action by 
the personal representative of a deceased 
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employee against the third-person tort-feasor. 
Essick v. City of Lexington, 232 N.C. 200, 60 
S.E.2d 106 (1950). 

As Is Fellow Employee Driving Automobile 
in Employer’s Business. — Two employees, 
traveling in an automobile in the discharge of 
the employer’s business, had a collision with 
another vehicle. In an action by the employee 
passenger against the owner and driver of such 
other vehicle, the employee driver is improperly 
joined as an additional defendant on motion of 
the original defendant for the purpose of 
contribution as a joint tort-feasor, since the 
employee driver is immune from liability under 
the provisions of this section. Bass v. Ingold, 232 
N.C. 295, 60 S.E.2d 114 (1950). 
Employee Cannot Maintain Common-Law 

Action against Coemployee. — An employee, 
subject to the provisions of the act, whose injury 
arose out of and in the course of his employment, 
cannot maintain an action at common law 
against his coemployee whose negligence caused 
the injury. Warner v. Leder, 234 N.C. 727, 69 
S.E.2d 6 (1951), commented on in 30 N.C.L. Rev. 
474 (1952); Strickland v. King, 293 N.C. 731, 239 
S.E.2d 243 (1977). 

This section prevents an employee from suing 
a negligent fellow employee. Strickland v. King, 
32 N.C. App. 222, 231 S.E.2d 193, rev’d on other 
grounds, 293 N.C. 731, 239 S.E.2d 243 (1977). 

Two early cases, without mentioning this 
section, allowed recovery by an employee 
against a fellow employee. Tscheiller v. National 
Weaving Co., 214 N.C. 449, 199 S.E. 623 (1938) 
(negligence action against fellow employee who 
was not a superior); McCune v. Rhodes-Rhyne 
Mfg. Co., 217 N.C. 351, 8 S.E.2d 219 (1940) 
(action for “willful and wanton assault” by a 
foreman, who was a superior employee of 
plaintiff). These cases have been modified by 
subsequent cases on this point. The Tscheiller 
case is no longer a precedent on this point, and 
the McCune case has been limited to suits for 
willful injury. Essick v. City of Lexington, 232 
N.C. 200, 60 S.E.2d 106 (1950); Warner v. Leder, 
234 N.C. 727, 69 S.E.2d 6 (1951). 

This exemption from suit applies if the suit is 
against the fellow employee by the injured 
coemployee or if the negligent third party seeks 
to join the negligent fellow employee as a joint 
tort-feasor, liable for contribution. See 30 N.C.L. 
Rey. 474 (1952). 

This section relieves an employee from 
liability for negligence resulting in injury to a 
fellow employee when the employees and 
employer are subject to the act and the injury 
arises out of and in the course of the 
employment. Stanley v. Brown, 261 N.C. 243, 
134 S.E.2d 321 (1964). 
Where the facts show that plaintiff was 

injured in the course and scope of his 
employment while riding in an automobile driven 
by defendant, a fellow employee of plaintiff, 
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who at the time was carrying plaintiff to his 
home in the conduct of his employer’s business 
and pursuant to authority and direction given 
him by his employer, plaintiff may not hold 
defendant liable in an action at law for 
negligence, since defendant was a person 
conducting the business of his employer within 
the purview of the immunity provision of this 
section. Burgess v. Gibbs, 262 N.C. 462, 137 
S.E.2d 806 (1964). 
Where the employer maintains insurance 

coverage, as specified in this section, an 
employee who is subject to the provisions of the 
act and who sustains an injury, arising out of 
and in the course of his or her own employment, 
cannot maintain an action at common law 
against another employee whose negligence, 
while conducting the employer’s business, was 
the proximate cause of the injury. Altman v. 
Sanders, 267 N.C. 158, 148 S.E.2d 21 (1966). 
Where the employer furnished a parking lot 

for his employees and plaintiff employee, after 
parking her car and while walking to the plant to 
report for work, was struck by a vehicle 
operated by another employee who was then 
backing into a parking space preparatory to 
reporting for work, the accident arose in the 
course of the employment, precluding an action 
at common law by either employee against the 
other. Altman v. Sanders, 267 N.C. 158, 148 
S.E.2d 21 (1966). 
An officer or agent of a corporation who is 

acting within the scope of his authority for and 
on behalf of the corporation, and whose acts are 
such as to render the corporation liable therefor, 
is among those conducting the business of the 
corporation, within the purview of this section, 
and entitled to the immunity it gives. Warner v. 
Leder, 234 N.C. 727, 69 S.E.2d 6 (1951), 
commented on in 30 N.C.L. Rev. 474 (1952). 

The protection of this section against suit by 
an injured employee extends to officers of the 
corporate employer whose acts are such as to 
render the corporate employer liable therefor. 
Lewis v. Barnhill, 267 N.C. 457, 148 S.E.2d 536 
(1966). 

Protection Does Not Extend to Independent 
Contractors. — The protection of this section 
against suit by an injured employee does not 
extend to independent contractors performing 
work pursuant to their contracts with the 
employer of the injured person. Lewis v. 
Barnhill, 267 N.C. 457, 148 S.E.2d 536 (1966). 

An independent contractor, performing 
construction on the employer’s premises but 
otherwise having no connection with the 
employment relationship, is not “conducting” 
the business of the employer and, therefore, was 
not protected from an action by an injured 
employee brought under § 97-10.2. Smith v. 
Liberty Mut. Ins. Co., 409 F. Supp. 1211 
(M.D.N.C. 1976). 
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Nor to Physician Treating Employees Sent 
to Him by Plant Manager. — Where a physician 
is carrying on an independent practice of 
medicine or surgery, he is not “conducting the 
business” of an industrial corporation merely 
because the manager of the plant sends to him, 
for examination and treatment, those who, from 
time to time, sustain injuries in the plant. Under 
these circumstances, this section does not 
deprive the employee of his common-law right to 
sue a physician or surgeon who, in the course of 
such examination or treatment, is negligent and 
thereby aggravates the original injury. Bryant 
v. Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 
Coemployee’s Immunity Does Not Extend to 

Employer. — By reason of the fact that an 
employee was within the course of her 
employment at the time of the alleged injury to 
the plaintiff, this section throws about her a 
cloak of immunity from suit on account of such 
injury even if it was caused by her negligence in 
the operation of the automobile. This section 
does not, however, extend this immunity to her 
husband, if it is established that she was driving 
the automobile as his agent and within the 
course of such employment. Altman v. Sanders, 
267 N.C. 158, 148 S.E.2d 21 (1966). 
Where a judgment in favor of a defendant, the 

employee or agent of her husband, does not rest 
upon the ground that she was not negligent, but 
rests upon the ground that this section makes 
her personally immune from suit on account of 
her negligence because, at the time of her 
negligent act or omission, she was in the course 
of her employment by a company, it is error to 
dismiss the action as against her husband since 
this statutory immunity has no connection with 
her employment by her husband to drive his 
automobile. He was acting, through her, in the 
driving of the automobile, if she was operating 
it with his consent and pursuant to the family 
purpose for which he maintained the automobile. 
It is as if he were personally present driving the 
vehicle in the same manner. Obviously, if he had 
brought his wife to her work, and had driven as 
she is alleged to have done, the act would not 
have made him immune to suit by the plaintiff, 
for he was not conducting the company’s 
business. He is equally subject to suit when, by 
the fiction of the law, he so drives by and 
through his wife as his agent. Though she, his 
agent or employee, is immune to suit by the 
plaintiff, he is not. Altman v. Sanders, 267 N.C. 
158, 148 S.E.2d 21 (1966). 
Lending Employee May Relieve Employer of 

Liability for His Negligence. — An employer 
may lend or otherwise furnish his employee to 
another person so as to be relieved from liability 
for an injury caused by the negligence of the 
employee in performing work for the other 
person. It is equally true that an employer may, 
for a consideration or otherwise, direct his 
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employee to go upon the premises of another and 
there perform work, to be designated by such 
other person, without severing the employment 
relation between the general employer and the 
employee. Lewis v. Barnhill, 267 N.C. 457, 148 
S.E.2d 536 (1966). 

Test Is Right to Control Manner of Doing 
Work. — The crucial test in determining 
whether a servant furnished by one person to 
another becomes the employee of the person to 
whom he is loaned is whether he passes under 
the latter’s right of control with regard not only 
to the work to be done but also to the manner of 
performing it. Lewis v. Barnhill, 267 N.C. 457, 
148 8.E.2d 536 (1966). 

Original Employment Is Presumed to 
Continue. — Where one is engaged in the 
business of renting out trucks, automobiles, 
cranes, or any other machine, and furnishes a 
driver or operator as part of the hiring, there is 
a factual presumption that the operator remains 
in the employ of his original master, and unless 
that presumption is overcome by evidence that 
the borrowing employer in fact assumes control 
of the employee’s manner of performing the 
work, the servant remains in the service of his 
original employer. Lewis v. Barnhill, 267 N.C. 
457, 148 S.E.2d 536 (1966). 

Joint employment occurs when a single 
employee, under contracts with two employers, 
simultaneously performs the work of both under 
the control of both. In such a case, both 
employers are liable for workers’ compensation. 
Leggette v. J.D. McCotter, Inc., 265 N.C. 617, 
144 §.E.2d 849 (1965). 

One may be the servant or agent of another 
and acting within the course of his employment 
so as to make such employer or principal liable, 
under the doctrine of respondeat superior, for 
injuries proximately caused by his negligence, 
and at the same time be also in the course of his 
employment by another employer within the 
meaning of the act. Altman v. Sanders, 267 N.C. 
158, 148 S.E.2d 21 (1966). 

The operator of equipment may be held the 

employee of both the general employer and the 
special employer with regard to liability under 
the act when the general employer leases the 
equipment to a special employer who directs the 
work being performed and who has the power of 
terminating the employment at the work site but 
no power to terminate the general overall 
employment. Leggette v. J.D. McCotter, Inc., 
265 N.C. 617, 144 S.E.2d 849 (1965). 

Third Person Aggravating Injury May Be 
Sued. — There is no basis in the act for making 
a distinction between the right to sue a third 
person who, by negligence, causes the original 
injury and the right to sue a third person who, by 
negligence, causes an aggravation of it. Bryant 
v. Dougherty, 267 N.C. 545, 148 S.E.2d 548 
(1966). 
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Liability of Insurance Carrier as a Third that the crane operator was his employee and 
Party. — See Smith v. Liberty Mut. Ins. Co.,449 not an employee of the builder. Lewis v. 
F. Supp. 928 (M.D.N.C. 1978). Barnhill, 267 N.C. 457, 148 S.E.2d 536 (1966). 
Evidence Held Sufficient. — The evidence Applied in McNair v. Ward, 240 N.C. 330, 82 

was sufficient to support the findings and  S.E.2d 85 (1954); Nance v. Parks, 266 N.C. 206, 
conclusions of the Industrial Commission thatat 1468S.E.2d 24 (1966); Fender v. General Elec. Co., 
the time of the injury the operator was in the 380 F.2d 150 (4th Cir. 1967). 
dual employment of both the general and special Quoted in Ohlhaver v. Narron, 195 F.2d 676 
employers, and that the award for compensation (4th Cir. 1952); Johnson v. United States, 133 F. 
should be split between them and theirinsurance Supp. 613 (E.D.N.C. 1955); Morse v. Curtis, 276 
carriers. Leggette v. J.D. McCotter, Inc., 265 N.C. 871, 172 S.E.2d 495 (1970). 
N.C. 617, 144 S.E.2d 849 (1965). Cited in Jones v. Douglas Aircraft Co., 253 

Evidence was sufficient to be submitted tothe N.C. 482, 117S.E.2d 496 (1960); Warren v. Parks, 
jury and sustain its determination that the 31 N.C. App. 609, 230 S.E.2d 684 (1976). 
contractor was an independent contractor and 

§ 97-10: Repealed by Session Laws 1959, c. 1324. 

Editor’s Note. — Sections 97-10.1 through 
97-10.3 were enacted in lieu of the repealed 
section. 

§ 97-10.1. Other rights and remedies against employer excluded. — If the 
employee and the Steer are subject to and have complied with the provisions 
of this Article, then the rights and remedies herein granted to the employee, his 
dependents, next of kin, or personal representative shall exclude all other rights 
and remedies of the employee, his dependents, next of kin, or representative as 
against the employer at common law or otherwise on account of such injury or 
ae Hee GhiZ0 sSiellei1933,.¢4449, sil? 1943 c622: 1959 c. 13824. 1973. ¢. 

SAO: 

Editor’s Note. — Several of the cases cited in Act Is Inapplicable Where Employment 
this note were decided under § 97-10, which was__— Relation Does Not Exist. — The act relates to 
repealed by the act that added §§ 97-10.1 the rights and liabilities of employee and 
through 97-10.3. employer by reason of injuries and disabilities 

This section is designed to carry out the arising out of and in the course of the 
purpose of the Workers’ Compensation Act, employment relation. Where that relation does 
which is to provide limited benefits to an _ not exist, the act has no application. Bryant v. 
employee for an injury by accident arising outof Dougherty, 267 N.C. 545, 148 S.E.2d 548 (1966). 
and in the course of his employment, and for It Deprives Employee of Certain 
certain occupational diseases, regardless of Common-Law Rights. — The act provides 

negligence or other fault on the part of the compensation for an employee who sustains an 
employer, and, on the other hand, to limit the injury by accident arising out of and in the 
liability of the employer so as to protect him course of his employment without regard to 
against the possibility of a much larger whether his injury was caused by negligence 
judgment, such as was possible at common law attributable to the employer, but the act also 
when negligence by the employer was found. deprives the employee of certain rights which he 
Bryant v. Dougherty, 267 N.C. 545, 148 S.E.2d had at the common law. Hicks v. Guilford 
548 (1966). County, 267 N.C. 364, 148 S.E.2d 240 (1966). 

Section Not Applicable to Injury Occurring But Not Rights Disconnected from 
Prior to June 20, 1959. — This section and Employment.— The act does not take away any 

§ 97-10.2 do not apply to an injury which common-law right of the employee, even as 
occurred prior to June 20, 1959, the effective against the employer, provided the right be one 
date of those statutes. Swaney v. George which is disconnected with the employment and 
Newton Constr. Co., 5 N.C. App. 520, 169S.E.2d pertains to the employee, not as an employee but 
90 (1969). as a member of the public. Bryant v. Dougherty, 

This section applies only to proceedings 267 N.C. 545, 148 S.E.2d 548 (1966). 
against the employer, and so against his The Workers’ Compensation Act 
insurance carrier. Bryant v. Dougherty, 267 contemplates mutual concessions by employee 
N.C. 545, 148 S.E.2d 548 (1966). and employer; for that reason, its validity has 
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been upheld, and its policy approved. Horney v. 
Meredith Swimming Pool Co., 267 N.C. 521, 148 
S.E.2d 554 (1966). 

Under the Workers’ Compensation Act, 
the master in exchange for limited liability 
was willing to pay on some claims in the 
future where in the past there had been no 
liability at all. Horney v. Meredith Swimming 
Pool Co., 267 N.C. 521, 148 S.E.2d 554 (1966). 

Liability based on_ negligence was 
eliminated by the Workers’ Compensation Act. 
Horney v. Meredith Swimming Pool Co., 267 
N.C. 521, 148 S.E.2d 554 (1966). 

Hence, Statutes Authorizing Recovery for 
Negligent Death Became Ineffective. — The 
philosophy of workers’ compensation is that 
when employer and employee accept the terms 
of the act their relations become contractual, and 
other statutes authorizing recovery for 
negligent death become ineffective. Horney v. 
Meredith Swimming Pool Co., 267 N.C. 521, 148 
S.E.2d 554 (1966). 

Since the Workers’ Compensation Act by its 
terms repeals all inconsistent legislation, the 
rights and remedies thereby given are 
substituted for those theretofore provided by 
the Death Act. The result is that where an 
employee contracts to work under the act, the 
damages to be paid by the employer in case of 
death are limited by that act, and an action 
cannot be maintained in disregard of that act. 
Horney v. Meredith Swimming Pool Co., 267 
N.C. 521, 148 S.E.2d 554 (1966). 

Employee’s Rights and Remedies under This 
Chapter Are Exclusive. — The rights and 
remedies granted to an employee who has 
accepted and is bound by the provisions of the 
act are exclusive of all other rights and remedies 
of such employee against his employer, at 
common law or otherwise. Cox v. E.I. Du Pont de 
Nemours & Co., 39 F.R.D. 47 (W.D.S.C. 1965), 
construing North Carolina statutes. 
Where the allegations and evidence in an 

action for damages at common law show that the 
injury in suit was caused by an accident arising 
out of and in the course of plaintiff’s 
employment, defendant’s motion of nonsuit will 
be granted,-as plaintiff’s remedy under this act 
is exclusive of all other remedies. McNeely v. 
Carolina Asbestos Co., 206 N.C. 568, 174 S.E. 509 
(1934). See Miller v. Roberts, 212 N.C. 126, 193 
S.E. 286 (1937); Lee v. American Enka Corp., 212 
N.C. 455, 193 S.E. 809 (1937); Tscheiller v. 
National Weaving Co., 214 N.C. 449, 199 S.E. 623 
(1938); Champion v. Vance County Bd. of Health, 
221 N.C. 96, 19 S.E.2d 239 (1942). 
Where the employer and the employee are 

subject to and have compiled with the provisions 
of the act, the rights and remedies ‘therein 
granted to the employee exclude all other rights 
and remedies in his favor against the employer. 
Bryant v. Dougherty, 267 N.C. 545, 148 S.E.2d 
548 (1966). 
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Where both the plaintiff and the defendant are 
subject to the provisions of the act they are 
bound thereby, and the rights and remedies 
therein granted are exclusive, and_ the 
contention that since the act does not provide for 
the award of punitive damages, plaintiff has not 
waived his right to trial by jury for the 
ascertainment thereof, is untenable. McCune v. 
Rhodes-Rhyne Mfg. Co., 217 N.C. 351, 8 S.E.2d 
219 (1940). 

Where, in a suit by a student nurse to recover 
damages for injuries sustained while being 
transported by the hospital which employed her, 
the plaintiff judicially admitted that her 
employment was within the coverage of the 

Compensation Act except as to 
number of employees regularly employed and 
the uncontradicted eivdence showed that more 
than five employees were regularly employed, a 
nonsuit was properly granted. Powers v. 
Robeson County Mem. Hosp., 242 N.C. 290, 87 
S.E.2d 510 (1955). 
Where Employee’s Claim for Compensation 

Is Denied. — Plaintiff and his employer were 
bound by the provisions of the act. Plaintiff’s 
injury occurred while he was allowed by his 
employer to use certain machinery for his own 
personal ends. Compensation was denied since 
the accident did not arise out of and in the course 
of the employment. Thereafter plaintiff sued, 
alleging negligence on the part of the employer. 
But it was held that, conceding that the evidence 
established negligence of defendant employer, 
the act barred all other rights and remedies of 
employee except those provided in the act. 
Francis v. Carolina Wood Turning Co., 208 N.C. 
517, 181 S.E. 628 (1935). See analysis and 
criticism of this case in 14 N.C.L. Rev. 199. In 
accord, see Tscheiller v. National Weaving Co., 
214 N.C. 449, 199 S.E. 623 (1938). 

In an action brought at common law, the 
complaint alleged that the Commission had held 
that the plaintiff’s injury did not arise out of and 
in the course of his employment. The defendant 
demurred. It was held that the rights conferred 
under the act excluded the employee from 
bringing an action against his employer at 
common law. Pilley v. Greenville Cotton Mills, 
201 N.C. 426, 160 S.E. 479 (1931). 

In Conrad v. Cook-Lewis Foundry Co., 198 
N.C. 723, 153 S.E. 266 (1930), the plaintiff had 
been denied an award by the Industrial 
Commission on the ground that he was not 
injured “by accident arising out of and in the 
course of his employment.” He did not appeal 
but brought a new action against his employer in 
the superior court alleging that his injuries were 
due to the employer’s negligence. No recovery. 
Rights of an employee against his employer 
under this section are exclusive and no 
distinction is recognized by the act between 
injuries arising from accident and those due to 
the employer’s negligence. 
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Surrender of Right of Action Is Not 

Absolute. — Expressions in this section and in 
§ 97-10.2 regarding the surrender of the right to 
maintain common-law or statutory actions 
against the employer are not absolute — not 
words of universal import, making no contact 
with time, place or circumstance. They must be 
construed within the framework of the act, and 
as qualified by its subject and purposes. Barber 
v. Minges, 223 N.C. 218, 25 8.E.2d 837 (1943). 
And Does Not Extend to Claim against 

Employer Disconnected with Employment. — 
An employee was killed by an explosion on a 
motorboat on a Sunday fishing trip organized 
and conducted by the employer’s agent. The 
employee was not required to go nor paid for the 
time spent but his expenses were paid. His 
widow and administratrix brought an action for 
wrongful death against the employer alleging 
negligence of the agent. Defendant moved to 
dismiss on the ground that the Industrial 
Commission had sole jurisdiction of an 
employee’s claims against his employer under 
the exclusive remedy provision of this section. It 
was held, two justices dissenting, that the 
jurisdiction of the Commission does not extend 
to claims arising against an employer when 
“disconnected with the employment.” Barber v. 
Minges, 223 N.C. 2138, 25 S.E.2d 887 (1948). 

Section Not Applicable to Action Brought by 
Independent Contractor. — When it appears in 
a common-law action to recover for injuries that 
the Commission has held that the plaintiff was 
an independent contractor and not an employee, 
an action will lie against the defendant for 
negligence, as this section has no application to 
actions instituted by independent contractors. 
Odum v. National Oil Co., 213 N.C. 478, 196 S.E. 
823 (1938). See also Barnhardt v. City of 
Concord, 213 N.C. 364, 196 S.E. 310 (1938). 
A third-party tort-feasor cannot enforce 

contribution against the employer which would 
defeat the purpose and intent of the act by 
requiring the employer, in effect, to pay an 
amount in excess of the workers’ compensation 
award to the employee. Cox v. E.I. Du Pont de 
Nemours & Co., 39 F.R.D. 47 (W.D.S.C. 1965), 
construing North Carolina statutes. 

Notwithstanding the existence of joint 
tort-feasor contribution acts, a_ third-party 
tort-feasor is not entitled to contribution from an 
employer whose negligence concurred in 
causing the death of an employee where the 
employer has paid a workers’ compensation 
award. Cox v. E.I. Du Pont de Nemours & Co., 
39 F.R.D. 47 (W.D.S.C. 1965), construing North 
Carolina statutes. 

The Workers’ Compensation Act abrogates all 
liability of the employer to the employee as a 
tort-feasor under the laws of negligence for an 
injury by accident in the employment, and 
consequently, there is no joint tort liability 
through which contribution can be enforced 
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against the employer. Cox v. E.I. Du Pont de 
Nemours & Co., 39 F.R.D. 47 (W.D.S.C. 1965), 

construing North Carolina statutes. 
Where Employee Contracted Contagious 

Disease as Result of Improper Working 
Conditions. — Plaintiff contracted tuberculosis 
in working with chemicals in defendant’s plant. 
In a common-law action it was alleged that the 
disease was caused by inherently dangerous 
working conditions. Both plaintiff and defendant 
had accepted the act. Judgment dismissing the 
action was held proper. Lee v. American Enka 
Corp., 212 N.C. 455, 193 S.E. 809 (1937). In 
accord, see Jenkins v. American Enka Corp., 95 
F.2d 755 (4th Cir. 1938), where plaintiff 
instituted an action at common law alleging that 
he had contracted a disease as a result of 
improper working conditions negligently 
permitted by defendant. See also Murphy v. 
American Enka Corp., 213 N.C. 218, 195 S.E. 536 
(1938), treated in note to § 97-52. 

Section Not Applicable to Liability of 
Physician Treating Employee. — This section 
has no relation to the liability of an attending 
physician or surgeon for negligence in the 
treatment of an injured employee. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 (1966). 

Or Patron of Employer’s Business Such as 
Shareholder or Member. — The immunity 
granted by this section does not extend to an 
independent contractor, or to the employees of 
such independent contractor, engaged in work 
upon the premises of the employer of the injured 
plaintiff. It would surely follow that the 
immunity would not extend to a mere patron of 
the employer’s business, even though such 
patron be also a stockholder, or otherwise a 
member, of the corporation which owns the 
business and employs the injured plaintiff. 
McWilliams v. Parham, 269 N.C. 162, 152 S.E.2d 
117 (1967). 

Allegations that defendant was enjoying the 
privileges of membership in playing on a golf 
course, even if such allegations be construed to 
mean that defendant was a member and 
stockholder of the club, do not show that 
defendant was an employer of a caddy of 
preceding players, and do not show that 
defendant was “conducting” the business of the 
club, and therefore such defendant is not 
entitled to allege the defense of immunity under 
the act in an action by the caddy to recover for 
injuries resulting when struck by a ball driven 
by defendant. McWilliams v. Parham, 269 N.C. 
162, 152 S.E.2d 117 (1967). 

Action for Wrongful Death against 
Employer. — In Bright v. N.B. & C. Motor 
Lines, 212 N.C. 384, 93 S.E. 391 (1937), it was 
held that an award by the Industrial Commission 
to the widow of an employee excludes all other 
rights and remedies, and the administrator of 
the employee may not maintain an action against 
the employer for wrongful death, and the fact 
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that the injury resulted from negligence in the 
violation by the employer of a criminal statute 
does not alter this result. 

The Workers’ Compensation Act deals 
expressly with cases where the compensable 
injury results in death. The remedies provided 
thereby exclude all other rights and remedies of 
the employee, his dependents, next of kin, or 
representative as against the employer at 
common law or otherwise on account of such 
injury or death. Horney v. Meredith Swimming 
Pool Co., 267 N.C. 521, 148 S.E.2d 554 (1966). 
Under the Workers’ Compensation Act a 

certain liability is imposed for death, and that 
ability is exclusive. No other responsibility is 
left which springs from the occurrence upon 
which liability rests — death — and the effect of 
the compensation as a satisfaction of all other 
claims is in no way limited or impaired by the 
circumstances or the identity of the persons to 
whom it is paid or because in a given case no one 
survives to take advantage of the statute. 
Horney v. Meredith Swimming Pool Co., 267 
N.C. 521, 148 S.E.2d 554 (1966). 

Right under Death by Wrongful Act Statute 
of Another State Not Affected. — The 
acceptance of compensation under this act 
cannot affect the right to pursue a remedy 
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against a third person under the wrongful death 
statute of another state, unless there is 
something in the law of the latter state which so 

provides. Betts v. Southern Ry., 71 F.2d 787 (4th 

Cir. 1934). 
Assignment of Such Claim Is Governed by 

Law of This State. — The assignment of the 
right of recovery against a third person under 
the wrongful death statute of one state as the 
result of acceptance by the beneficiary of 
compensation from the employer under the 

Workers’ Compensation Act of this State, in the 
absence of any provision to the contrary in the 
law of the state of the injury, is governed by the 
law of this State. Betts v. Southern Ry., 71 F.2d 
787 (4th Cir. 1934). 

Applied in Burgess v. Gibbs, 262 N.C. 462, 137 
S.E.2d 806 (1964); Fender v. General Elec. Co., 
260 F. Supp. 75 (W.D.N.C. 1966); Fender v. 
General Elec. Co., 380 F.2d 150 (4th Cir. 1967); 
Wright v. Wilson Mem. Hosp., 30 N.C. App. 91, 
226 S.E.2d 225 (1976). 
Quoted in Morse v. Curtis, 276 N.C. 371, 172 

S.E.2d 495 (1970); Smith v. Liberty Mut. Ins. Co., 
409 F. Supp. 1211 (M.D.N.C. 1976). 

Stated in Sharpe v. Bradley Lumber Co., 446 
F.2d 152 (4th Cir. 1971), cert. denied, 405 U.S. 
919, 92 S. Ct. 946, 30 L.Ed.2d 789 (1972). 

§ 97-10.2. Rights under Article not affected by liability of third party; 
rights and remedies against third parties. — (a) The right to compensation and 
other benefits under this Article for disability, disfigurement, or death shall not 
be affected by the fact that the injury or death was caused under circumstances 
creating a liability in some person other than the employer to pay damages 
therefor, such person hereinafter being referred to as the “third party.” Phe 
respective rights and interests of the employee-beneficiary under this Article, 
the employer, and the employer’s insurance carrier, if any, in respect of the 
common-law cause of action against such third party and the damages recovered 
Shall be as set forth in this section. 

(b) The employee, or his eat representative if he be dead, shall have the 
exclusive right to proceed to enforce the liability of the third party by 
appropriate proceedings if such proceedings are instituted not later than 12 
months after the date of injury or death, whichever is later. During said 
12-month period, and at any time thereafter if summons is issued against the 
third party during said 12-month period, the employee or his personal 
representative shall have the right to settle with the third party and to give a 
valid and complete release of all claims to the third party by reason of such injury 
or death, subject to the provisions of (h) below. 

(c) If settlement is not made and summons is not issued within said 12-month 
period, and if employer shall have filed with the Industrial Commission a written 
admission of liability for the benefits provided by this Chapter, then either the 
employee or the employer shall have the right to proceed to enforce the liability 
of the third party by appropriate proceedings; either shall have the right to settle 
with the third party and to give a valid and complete release of all claims to the 
third party by reason of such injury or death, subject to the provisions of (h) 
below. Provided that 60 days before the expiration of the period fixed by the 
applicable statute of limitations if neither the employee nor the employer shall 
have settled with or instituted proceedings against the third party, all such 
rights shall revert to the employee or his personal representative. 
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(d) The person in whom the right to bring such proceeding or make settlement 
is vested shall, during the continuation thereof, also have the exclusive right to 
make settlement with the third party and the release of the person having the 
right shall fully acquit and discharge the third party except as provided by (h) 
below. A proceeding so instituted by the person having the right shall be brought 
in the name of the employee or his personal representative and the employer or 
the insurance carrier shall not be a necessary or proper party thereto. If the 
employee or his personal representative shall refuse to cooperate with the 
employer by being the party plaintiff, then the action shall be brought in the 
name of the employer and the employee or his personal representative shall be 
made a party plaintiff or party defendant by order of court. 

(e) The amount of compensation and other benefits paid or payable on account 
to such injury or death shall not be admissible in evidence in any proceeding 
against the third party. If the third party defending such proceeding, by answer 
duly served on the employer, sufficiently alleges that actionable negligence of 
the employer joined and concurred with the negligence of the third party in 
producing the injury or death, then an issue shall be submitted to the jury in such 
case as to whether actionable negligence of the employer joined and concurred 
with the negligence of the third party in producing the injury or death. The 
employer shall have the right to appear, to be represented, to introduce evidence, 
to cross-examine adverse witnesses, and to argue to the jury as to this issue as 
fully as though he were a party although not named or joined as a party to the 
proceeding. Such issue shall be the last of the issues submitted to the jury. If 
the verdict shall be that actionable negligence of the employer did join and 
concur with that of the third party in nrOaetan gi the injury or death, then the 
court shall reduce the damages awarded by the jury against the third party by 
the amount which the employer would otherwise be entitled to receive therefrom 
by way of subrogation hereunder and the entire amount recovered, after such 
reduction, shall belong to the employee or his personal representative free of any 
claim by the employer and the third party shall have no further right by way of 
contribution or otherwise against the employer, except any right which may 
exist by reason of an express contract of indemnity between the employer and 
the third party, which was entered into prior to the injury to the employee. 

(f) (1) If the employer has filed a written admission of liability for benefits 
under this Chapter with, or if an award final in nature in favor of the 
employee has been entered by the Industrial Commission, then any 
amount obtained by any person by settlement with, judgment against, 
or otherwise from the third party by reason of such injury or death shall 
be disbursed by order of the Industrial Commission for the following 
purposes and in the following order of priority: 
a. First to the payment of actual court costs taxed by judgment. 
b. Second to the payment of the fee of the attorney representing the 

person making settlement or obtaining judgment, and except for 
the fee on the subrogation interest of the employer such fee shall 
not be subject to the provisions of 8 90 of this Chapter [G.S. 97-90 
but shall not exceed one third of the amount obtained or recovere 
of the third party. 

c. Third to the reimbursement of the employer for all benefits by way 
of compensation or medical treatment expense paid or to be paid 
by the employer under award of the Industrial Commission. 

d. Fourth to the payment of any amount remaining to the employee or 
his personal representative. 

(2) The attorney fee paid under (f)(1) shall be paid by the employee and the 
se ones in direct proportion to the amount each shall receive 
under (f)(1)e and (f)(1)d hereof and shall be deducted from such 
payments when distribution is made. 

73 



§ 97-10.2 | CH. 97. WORKERS’ COMPENSATION ACT 7 _§ 97-10.2 

(g) The insurance carrier affording coverage to the employer under this 
Chapter shall be subrogated to all rights and liabilities of the employer 
hereunder but this shall not be construed as conferring any other or further 
rights upon such insurance carrier then those herein conferred upon the 
st er, anything in the policy of insurance to the contrary notwithstanding. 

(h) In any proceeding against or settlement with the third party, every party 
to the claim for compensation shall have a lien to the extent of his interest under 
(f) hereof upon any payment made by the third party by reason of such injury 
or death, whether paid in settlement, in satisfaction of judgment, as 
consideration for covenant not to sue, or otherwise and such lien may be 
enforced against any person receiving such funds. Neither the employee or his 
personal representative nor the employer shall make any settlement with or 
accept any payment from the third party without the written consent of the other 
and no release to or agreement with the third party shall be valid or enforceable 
for any purpose unless both employer and employee or his personal 
representative join therein; provided, that this sentence shall not apply if the 
employer is made whole for all benefits paid or to be paid by him under this 
Chapter less attorney’s fees as provided by (f)(1) and (2) hereof and the release 
to or agreement with the third party is executed by the employee. 

- (i) Institution of proceedings against or settlement with the third party, or 
acceptance of benefits under this Chapter, shall not in any way or manner affect 
any other remedy which any party to the claim for compensation may have 
except as otherwise specifically provided in this Chapter, and the exercise of one 
remedy shall not in any way or manner be held to constitute an election of 
remedies so as to bar the other. (1929, c. 120, s. 11; 1933, c. 449, s. 1; 1943, ¢c. 622; 
1959 1671824) b9G3ecsah0 Vsti a19 7A; coltilws. asel979 4 G1865;:S82<h:.) 

Editor’s Note. — The 1979 amendment subrogation rights against a third party 
inserted ‘except for the fee on the subrogation _tort-feasor. Hogan v. Johnson Motor Lines, 38 
interest of the employer” in paragraph b of N.C. App. 288, 248 S.E.2d 61 (1978), cert. denied, 
subdivision (f)(1). 296 N.C. 411, 251 S.E.2d 469 (1979). 

Session Laws 1979, c. 865, s. 2, provides: “This 
act is effective upon ratification and shall not samira denen aNiirth ws tae 
apply to pending litigation or injuries occurring Re iteedl rte cay sian Cae aia at Peres 
prior to ratification. The act was ratified June 8, ae Ls rath ie te on se oe Re a 
1979 at the same time to permit an employer or his 

insurance carrier, who has made a settlement 

compensation, see 55 N.C.L. Rev. 1116 (1977). Wilohe Em BiG yao rrceven the amount so paid 
For a survey of 1977 workers’ compensation law, from, ay third, party causing. the injury to such 
see 56 N.C_L. Rev. 1166 (1978) employee. The statute was not designed as a city 

Me PE, i ; of refuge for a negligent third party. Brown v. 
Several of the cases cited in this note were : 4 ¥ 8 

decided under § 97-10, which was repealed by muting es Ry., a0 ee ee een ay sn Leon 
This section was enacted to protect the the act that added 8§ 97-10.1 through 97-10.3. i 

Legislative History. — Fora case reviewing <mployee, employer, and, the emlayers the legislative history of this section, see Hogan : se ae zs settelies oh 
v. Johnson Motor Lines, 38 N.C. App. 288, 348 11 NC. uN 624, 182 S.E.2d 234, cere denied, 
S.E.2d 61 (1978), cert. denied, 296 N.C. 411, 251 279 N.C. 395, 183 S.E.2d 246 (1971); Smith v. 
S.E.2d 469 (1979). Liberty Mut. Ths. Co., 409 F. Supp. 1211 

Constitutionality of Subdivision (f)(2). — (M.D.N.C. 1976). 4 ; : ; 
The provision in subdivision (f)(2) of this section The Lge byahe of this section 1s to provide 
which directs that the attorney fee incurred by protection to the employer or his carrier. DuBois 

the party who effects recovery against a third Stokes, 51 iF RD. 474 (DS.C. 1971), 
party tort-feasor be apportioned between and Cnstruing North Carolina statutes. 
paid by the employee and employer in proportion Section Does Not Apply to _ Injuries 
to the amount which each receives from the Occurring Prior to June 20, 1959. — This 
recovery is constitutional. It does not section and § 97-10.1 do not apply to an injury 
unjustifiably impair the freedom of the employer which occurred prior to June 20, 1959, the 
and its carrier to negotiate a contract on their effective date of those statutes. Swaney v. 
own for representation by attorneys of their George Newton Constr. Co., 5.N.C. App. 520, 169 
choice in the prosecution and settlement of their S.E.2d 90 (1969). 

Purpose of Section. — Manifestly the statute 

For survey of 1976 case law on workers’ 
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Action against Those Conducting Business 
of Employer Not Authorized. — The provision 
of former § 97-10 giving the injured employee or 
his personal representative “a right to recover 
damages for such injury, loss of service, or death 
from any person other than the employer,” 
meant any other person or party who was a 
stranger to the employment but whose 
negligence contributed to the injury. Such 
provision did not authorize the injured employee 
to maintain an action at common law against 
those conducting the business of the employer 
whose negligence caused the injury. Jackson v. 
Bobbitt, 253 N.C. 670, 117 S.E.2d 806 (1961); 
Warner v. Leder, 234 N.C. 727, 69 S.E.2d 6 
(1951), commented on in 30 N.C.L. Rev. 474 
(1952). 

As to action against fellow employee, see note 
to § 97-9. 
No Conflict between Subsection (f)(1)¢ and 

Former § 28-173. — There is no conflict in the 
language in 8 28-173 (see now § 28A-18-2), 
which prohibits use of the wrongful death 
recovery to pay a debt of the decedent, and the 
language in subsection (f)(1)c of this section, 
which directs that a portion of the recovery be 
applied to the reimbursement of the employer 
for benefits paid under award of the Industrial 
Commission. Byers v. North Carolina State 
Hwy. Comm’n, 3 N.C. App. 139, 164 8.E.2d 535 
(1968), aff’d 275 N.C. 229, 166 S.E.2d 649 (1969). 

The Workers’ Compensation Act does not 
create two causes of action one for the 
employee’s estate and the other for the employer 
and insurance carrier. The right to bring action 
for damages for wrongful death is conferred by 
former § 28-173 (see now § 28A-18-2). The act 
merely governs the respective rights of the 
employee’s estate, the employer and_ the 
insurance carrier to maintain an action for 
damages against third parties. Groce v. 
Rapidair, Inc., 305 F. Supp. 1288 (W.D.N.C. 
1969). 

Section Governs Rights to Sue Third 
Persons. — This section governs the respective 
rights of the employee, the employer, and the 
employer’s insurance carrier to maintain actions 
for damages against third parties; that is, 
persons other than the employer and those 
conducting his business. Bryant v. Dougherty, 
267 N.C. 545, 148 S.E.2d 548 (1966). 

Third Party Responsible for Total 
Pecuniary Loss. — The third party whose 
negligence caused the death may be held 
responsible for the total pecuniary loss to the 
estate. Byers v. North Carolina State Hwy. 
Comm'n, 275 N.C. 229, 166 S.E.2d 649 (1969). 

Right of Subrogation Not Forfeited by 
Failure to Participate in Trial and Appeal of 
Wrongful Death Action. — Employer, by its 
failure to participate in the trial and appeal of a 
wrongful death action brought by _ the 
administratrix of the estate of the deceased 
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employee, did not forfeit its subrogation right to 
be reimbursed out of the recovery from the third 
party whose negligence caused the death, since, 
the suit having been brought within one year 
from the employee’s death, his personal 
representative had exclusive control of the 
proceedings against the negligent third party. 
Byers v. North Carolina State Hwy. Comm’n, 
275 N.C. 229, 166 S.E.2d 649 (1969). 
Employee of Subcontractor May Maintain 

Action against Main Contractor. An 
employee of a subcontractor is not precluded by 
the Workers’ Compensation Act from 
maintaining an action at common law against the 
main contractor for injuries resulting from 
alleged negligence on the part of the main 
contractor, since the action is not against 
plaintiff's employer but against a third person. 
Cathey v. Southeastern Constr. Co., 218 N.C. 
525, 11 S.E.2d 571 (1940); Tipton v. Barge, 248 
F.2d 531 (4th Cir. 1957). 

Sayles v. Loftis, 217 N.C. 674, 9 S.E.2d 393 
(1940), likewise had held a principal contractor 
liable at common law as a third person for 
negligent injuries to employees of a 
subcontractor. See § 97-19, which enlarges the 
compensation responsibility of a principal 
contractor to the employees of subcontractors. 
See also Foster v. Denny Motor Trans. Co., 

100 F.2d 658 (7th Cir. 1938), raising conflict of 
law problem. 

Action against Third Party Does Not Abate 
upon Making of Award. — Where an award is 
made under the act after an action at law has 
been begun by the employee’s representative 
against the third party, such an action does not 
abate. Phifer v. Berry, 202 N.C. 388, 163 S.E. 119 
(1932). 

The employer is not a joint tort-feasor, and 
an acceptance of an award against said employer 
for compensation would not discharge a third 
person whose negligence had contributed to the 
injury or death of the employee. Betts v. 
Southern Ry., 71 F.2d 787 (4th Cir. 1934). 
Where deceased is killed as a result of the 

concurring negligence of his employer and a 
third party, the employer is not a joint 
tort-feasor who may be made a party defendant 
at the instance of the negligent third party. 
Brown v. Southern Ry., 202 N.C. 256, 162 S.E. 
618 (1932); Essick v. City of Lexington, 232 N.C. 
200, 60 S.E.2d 106 (1950). 

Order Joining Employer and Insurance 
Carrier Is Appealable. — See Lovette v. Lloyd, 
236 N.C. 668, 73 S.E.2d 886 (1953). 

Liability of Insurance Carrier of Employer 
as Third Party. — See Smith v. Liberty Mut. Ins. 
Co., 449 F. Supp. 928 (M.D.N.C. 1978). 

An action could be maintained in the 
District Court for South Carolina in the name 
of an injured employee, covered by the North 
Carolina Workers’ Compensation Act, for 
injuries received in the course of employment, 
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but caused by the negligence of third persons 
where that action was brought more than 12 
months after the cause of action arose and more 
than 60 days before the applicable statute of 
limitations ran. DuBois v. Stokes, 51 F.R.D. 474 
(D.S.C. 1971), construing North Carolina 

statutes. 
A third-party tort-feasor cannot use a 

federal district court or the pleadings there to 
defeat the purpose and intent of this Chapter 
by requiring the employer, in effect, to pay an 
amount in excess of the workers’ compensation 
award. Cox v. E.I. Du Pont de Nemours & Co., 
39 F.R.D. 47 (W.D.S.C. 1965), construing North 
Carolina statutes. | 

Third Person Cannot Hold Employer for 

Contribution or Indemnity. — Third party, who 
was sued for damages for negligently inflicting 
a compensable injury upon an employee, could 
not hold the employer liable for contribution 
under the statute embodied in former 8 1-240 
(see now § 1B-1) or for indemnity under the 
doctrine of primary and secondary liability even 
when the injury was the result of the joint or 
concurrent negligence of the employer and the 
third person. Lovette v. Lloyd, 236 N.C. 663, 73 
S.E.2d 886 (1953); Johnson v. United States, 133 
F. Supp. 613 (E.D.N.C. 1955). 

Since it relieves the employer of liability to his 
injured employee as a tort-feasor, the Workers’ 
Compensation Act abrogates both the statutory 
right of a negligent third party to claim 
contribution from a negligent employer in equal 
fault, and the common-law right of a passively 
negligent third party to demand indemnity from 
an actively negligent employer. And _ this 
construction of the act is not invalidated by the 
mere circumstances that such construction may 
occasion hardship or injustice to a passively 
negligent third party. Hunsucker v. High Point 
Bending & Chair Co., 287 N.C. 559, 75 S.E.2d 768 
(1953). 

Notwithstanding the existence of joint 
tort-feasor contribution acts, a_ third-party 
tort-feasor is not entitled to contribution from an 
employer whose negligence concurred in 
causing the death of an employee where the 
employer has paid a workers’ compensation 
award. Cox v. E.I. Du Pont de Nemours & Co., 
39 F.R.D. 47 (W.D.S.C. 1965), construing North 
Carolina statutes. 

The Workers’ Compensation Act abrogates all 
liability of the employer to the employee as a 
tort-feasor under the laws of negligence for an 
injury by accident in the employment, and 
consequently, there is no joint tort liability 
through which contribution can be enforced 
against the employer. Cox v. E.I. Du Pont de 
Nemours & Co., 39 F.R.D. 47 (W.D.S.C. 1965), 
construing North Carolina statutes. 

Unless There Is Express Contract of 
Indemnity between Third Person and 
Employer. — If there is an express contract of 

CH. 97. WORKERS’ COMPENSATION ACT 

76 

§ 97-10.2 

indemnity between third party and employer 
providing against loss to third party arising 
from the negligence of the employer, the third 
party if sued for damages by the employee may 
bring in the employer for contribution or 
indemnity. Johnson v. United States, 133 F. 
Supp. 613 (E.D.N.C. 1955). 

The Workers’ Compensation Act provides that 
a third party shall have no right (other than to 
assert the joint or concurring negligence of the 
employer) “by way of contribution or otherwise 
against the employer, except any right which 
may exist by reason of an express contract of 
indemnity between the employer and the third 
party, which was entered into prior to the injury 
to the employee.” Gibbs v. Carolina Power & 
Light Co., 265 N.C. 459, 144 S.E.2d 393 (1965). 

Reduction of Tort Liability of Passively 
Negligent Third Person. There is no 
substance in the proposition that the North 
Carolina Workers’ Compensation Act confers no 
right whatever upon the passively negligent 
third party. It reduces his liability in tort for the 
injury to the employee by the amount of the 
workers’ compensation received by the 
employee from the actively negligent employer 
or his insurance carrier. Hunsucker v. High 
Point Bending & Chair Co., 237 N.C. 559, 75 

S.E.2d 768 (1953). 

Employee Filing Counterclaim in Action by 

Third Person. — See Rowe v. Rowe-Coward Co., 
208 N.C. 484, 181 S.E. 254 (1935). 

Action for Wrongful Death against Third 

Person. — See Betts v. Southern Ry., 71 F.2d 

787 (4th Cir. 1934); Mack v. Marshall Field & Co., 

217 N.C. 55, 6 S.E.2d 889 (1940); Sayles v. Loftis, 

217 N.C. 674, 9 S.E.2d 393 (1940); Taylor v. Hunt, 

245 N.C. 212, 95 S.E.2d 589 (1956). 
Effect of Compromise and Settlement by 

Widow in Her Capacity as Administratrix. — 
The widow of a deceased employee, in her 
capacity as administratrix, executed a 
compromise and settlement with the employer 
on a common-law claim for wrongful death 
under the mistaken belief that the Workers’ 
Compensation Act was not applicable. It was 
held that the compromise and settlement barred 
the widow in her capacity as a dependent from 
recovery under the act. McGill v. Bison Fast 
Freight, Inc., 245 N.C, 469, 96 S.E.2d 438 (1957). 

But the compromise and settlement did not 
bar claim under the act of the deceased’s child 
under 18 years of age without guardian, since 
the administratrix had no authority to act for the 
dependent child except in respect of claims or 
causes of action vested in the administratrix as 
such. However, the child’s recovery under the 
act should be diminished to the extent of the 
benefits ultimately received by the child from 
the compromise and settlement. McGill v. Bison 
Fast Freight, Inc., 245 N.C. 469, 96 S.E.2d 438 
(1957). | 



§ 97-10.2 

Rights and Liabilities of Third Person Not 
Affected. — The insurance carrier who has paid 
compensation to an injured employee for which 
the employer was liable under this Chapter may 
maintain an action against a third person upon 
allegations that the negligence of such third 
person caused the injury, but the rights and 
liabilities of such third person are in nowise 
affected by the Chapter. Hinson v. Davis, 220 
N.C. 380, 17 S.E.2d 348 (1941). 

Action Prosecuted in Behalf of Any Person 
Entitled to Share in Recovery. — A necessary 
implication of the statutory requirement 
respecting the disbursement of the recovery is 
that the action against the third party is 
prosecuted in behalf of any person entitled to 
claim a share in the recovery, regardless of 
whether he is a party to the action. Lovette v. 
Lloyd, 286 N.C. 6638, 73 S.E.2d 886 (1953). 

Necessity for New Action against Third 
Person. — Whether the employer or insurance 
carrier who has paid compensation may proceed 
in the action which has been instituted against a 
third person by an injured employee or his 
personal representative, or must institute a new 
and independent action, is a question of 
procedure, and under the law of this State it is 
proper to proceed in the action which has been 
instituted. Betts v. Southern Ry., 71 F.2d 787 
(4th Cir. 1934). 

Action by Insurance Carrier Instituted after 
Action by Employee. — Where it appears that 
an injured employee’s action against the 
third-person tort-feasor was instituted prior to 
the institution of an action by the compensation 
insurance carrier against the tort-feasor, 
defendant’s plea in abatement in the employee’s 
action on the ground of the pendency of a prior 
action cannot be sustained. Thompson v. 
Virginia & C.S.R.R., 216 N.C. 554, 6 

S.E.2d 38 (1939). For comment on this case, see 
18 N.C.L. Rev. 375. 

Contracts for Indemnity are Recognized. — 
This section recognizes the right of third parties 
to provide by contract with employers for 
indemnity against liability to employees for the 
consequences of their negligence and to enforce 
the contracts. Gibbs v. Carolina Power & Light 
Co., 265 N.C. 459, 144 S.E.2d 393 (1965). 

The Workers’ Compensation Act recognizes 
the right of third parties to enforce express 
contracts of indemnity against employers. Gibbs 
v. Carolina Power & Light Co., 265 N.C. 459, 144 
S.E.2d 393 (1965). 

Recovery by Employee’s Administrator Bars 

Action by Employer or Carrier. — Where the 
employee’s administrator has recovered and 
collected a judgment at law against third 
persons for the employee’s death, the employer 
and carrier cannot, in their own name, sue the 
defendants under the subrogation provisions of 
this section. Suits for wrongful death must be 
brought in the name of the _ personal 
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representative, and the employee’s 
administrator having collected, there remains no 
cause to which the employer or carrier can be 
subrogated. Whitehead & Anderson, Ine. v. 
Branch, 220 N.C. 507, 17 S.E.2d 637 (1941). 

Action Not Governed by Code of Civil 
Procedure. — An action in behalf of an injured 
employee against a third-person tort-feasor is 
governed by this section and not by the Code of 
Civil Procedure. Lovette v. Lloyd, 236 N.C. 663, 
73 S.E.2d 886 (1953). 

Insofar as the provisions of this section are in 
conflict with or supersede any of the rules of 
civil procedure, an action against a third party 
by an employee or employer to recover for injury 
to employee caused by the alleged negligence of 
the third party is governed by the provisions of 
the act and not by the Code of Civil Procedure. 
Gibbs v. Carolina Power & Light Co., 265 N.C. 
459, 144 §.E.2d 393 (1965). 

Industrial Commission Has_ Exclusive 
Original Jurisdiction to Determine Right to 
Subrogation. — The Declaratory Judgment Act 
may not be used to determine whether or not the 
employer’s insurance carrier is entitled to the 
right of subrogation against the funds received 
from the third-party tort-feasor, under the 
provisions of this section, since the Industrial 
Commission has the exclusive original 
jurisdiction to determine the question. Cox v. 
Pitt County Transp. Co., 259 N.C. 38, 129 S.E.2d 
589 (1963). 
Employer Cannot Be Made _ Party 

Defendant. — The remedy under the act is 
exclusive and an employer is relieved of all 
further liability for injury to or death of an 
employee, and where the administrator of a 
deceased employee brings action against third 
persons for the employee’s wrongful death, the 
motion of the defendants that the deceased’s 
employer be made a party as a joint tort-feasor 
with them should be denied. Brown v. Southern 
Ry., 202 N.C. 256, 162 S.E. 618 (1932). 

Court May Not Join Unnecessary Additional 
Parties. — Where the plaintiff is the party 
authorized by this section to maintain the action 
against the tort-feasor, he is entitled to 
prosecute same to final judgment, and the court 
may not interfere with this privilege by the 
joinder of wholly unnecessary additional parties. 
Lovette v. Lloyd, 236 N.C. 663, 73 S.E.2d 886 
(1958). 

Employee is to have the exclusive privilege to 
prosecute his action to a final conclusion without 
the presence of either the employer or the 
insurance carrier unless extraordinary 
circumstances require their joinder. Gibbs v. 
Carolina Power & Light Co., 265 N.C. 459, 144 
S.E.2d 393 (1965). 
An action by an employee against a third party 

shall not be encumbered by including as parties, 
plaintiff or defendant, the employer or insurance 
carrier, nor by bringing in irrelevant causes of 
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action. Gibbs v. Carolina Power & Light Co., 265 
N.C. 459, 144 S.E.2d 393 (1965). 
Defendant Not Entitled to Joinder of 

Employer and Insurance Carrier. — In an 
action instituted by the employee against the 
third-person tort-feasor, defendant was not 
entitled to the joinder of the employer and the 
insurance carrier. Lovette v. Lloyd, 236 N.C. 663, 
73 S.E.2d 886 (1953). 

Contributory Negligence of Injured 
Employee. — The contributory negligence of 
the injured employee cannot be made the basis of 
an independent plea in bar of the right of the 
employer to recover over against the original 
and primary wrongdoer. Poindexter v. Johnson 
Motor Lines, 235 N.C. 286, 69 S.E.2d 495 (1952). 

Any alleged negligence of such employee who 
has received, or whose estate has received, 
compensation from the employer under the act, 
must be pleaded, if at all, as a bar to the whole 
action without reference to any rights of the 
employer to share in the recovery. Poindexter v. 
Johnson Motor Lines, 235 N.C. 286, 69 S.E.2d 
495 (1952). 

Contributory negligence of the injured 
employee constitutes a complete defense to an 
action against a third-person tort-feasor, and 
may be pleaded and proved by such third person 
irrespective of whether the action is instituted 
by the employer, the insurance carrier, or the 
employee. Lovette v. Lloyd, 236 N.C. 663, 73 
S.E.2d 886 (1958). 

Proceeds of Settlement or Judgment to Be 
Disbursed According to Provisions of Act. — It 

is mandatory under the provisions of the 
Workers’ Compensation Act that any recovery 
against a third party by reason of an injury to or 
death of an employee subject to the act, the 
proceeds received from a settlement with a 
judgment against the third party, shall be 
disbursed according to the provisions of the act. 
Cox v. Pitt County Transp. Co., 259 N.C. 38, 129 
S.E.2d 589 (1963); Byers v. North Carolina State 
Hwy. Comm’n, 3 N.C. App. 139, 164 S.E.2d 535 
(1968), aff’d, 275 N.C. 229, 166 S.E.2d 649 (1969). 

Since the passage of the Workers’ 
Compensation Act, the Supreme Court has held 
recovery from a responsible third party must be 
distributed by the Industrial Commission 
according to the order of priority set out in the 
act. Byers v. North Carolina State Hwy. 
Comm’n, 275 N.C. 229, 166 S.E.2d 649 (1969). 

The distribution of any recovery is a matter 
for the Industrial Commission under subsection 
(f). Spivey v. Babcock & Wilcox Co., 264 N.C. 
387, 141 S.E.2d 808 (1965); Byers v. North 

Carolina State Hwy. Comm’n, 275 N.C. 229, 166 
S.E.2d 649 (1969). 

The net recovery from the responsible third 
party (except that which must be returned to the 
subrogee for its outlay) goes to the personal 
representative under subsection (f)(1)d. Byers v. 
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North Carolina State Hwy. Comm’n, 275 N.C. 
229, 166 S.E.2d 649 (1969). 
Amounts Paid as Compensation Constitute 

a Lien on Wrongful Death Action Recovery. — 
Under the provisions of this section the amounts 
paid by an employer and the employer’s 
insurance carrier aS compensation or other 
benefits to a decedent under the Workers’ 
Compensation Act for disability, disfigurement, 
or death caused under circumstances ¢reating a 
liability in some person other than the employer 
to pay damages therefor, constitute a lien on the 
amount recovered in a wrongful death action; 
and this is a lawful claim against the estate. 
Long v. Coble, 11 N.C. App. 624, 182 S.E.2d 234, 
cert. denied, 279 N.C. 395, 183 S.E.2d 246 (1971). 

Amounts Obtained “by Settlement with, 
Judgment,” etc. — Cash payment and value of 
remainder interest in real estate conveyed to 
widow for the death of her husband-employee by 
shooting constitute amounts obtained by her “‘by 
settlement with, judgment against, or 
otherwise” from the third-party tort-feasor by 

reason of her husband’s death so as to subject 
such amounts to the disbursement authority of 
the Industrial Commission under subsection (f). 
Nivens v. Firestone Tire & Rubber Co., 24 N.C. 

App. 4738, 211 8.E.2d 505, cert. denied, 286 N.C. 
728, 213 S.E.2d 722 (1975). 

Subsection (f) provides adequate protection 
against double recovery by the injured 
employee on account of aggravation of his 
original injury through the  physician’s 
negligence. Bryant v. Dougherty, 267 N.C. 545, 
148 S.E.2d 548 (1966). 
Authority to Order Employer to Pay 

Attorney’s Fees. — This section does not confer 
any authority upon the district court to order an 
employer to pay attorney’s fees. This action is 
within the exclusive province of the Industrial 
Commission. Westmoreland v. Safe Bus, Inc., 20 
N.C. App. 632, 202 S.E.2d 605 (1974). 

Illegal Agreement between Employee’s 
Dependents and Employer for Distribution of 

Recovery. — In an action by the administrator 
of a deceased employee against the third-party 
tort-feasor, allegations in defendant’s answer of 
an illegal agreement between the dependents 
and the employer for the distribution of the 
fund, are properly stricken on motion, since the 
administrator is an official of the court under 
duty to make disbursement of any recovery in 
conformity with statute, and could not be bound 

by the terms of the agreement alleged. Penny v. 
Stone, 228 N.C. 295, 45 S.E.2d 362 (1947). 

Allegations Failing to Show Contract by 
Employer and Carrier Not to Sue. — An action 
was instituted by the administrator of a 
deceased employee against a_ third-party 
tort-feasor. Compensation had been paid for the 
employee’s death under’ the Workers’ 
Compensation Act. Defendant alleged in its 
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answer that in the collision causing the death of 
plaintiff’s intestate, other persons were killed or 
injured, that the other actions growing out of the 
collision were compromised, and that in the 
settlement defendant made a_ substantial 
contribution upon the assurance of the attorneys 
for the employer and insurance carrier that they 
would recommend that this action not be 
instituted. It was held that the allegations failed 
to show a contract by the employer or the 
insurance carrier not to sue, or that the 
attorneys did not make the _ promised 
recommendation in good faith; and _ the 
allegations were properly stricken upon motion 
in the administrator’s action. Penny v. Stone, 228 
N.C. 295, 45 S.E.2d 362 (1947). 
Amount and Distribution of Recovery in 

Action by Insurance Carrier. — When an action 
is maintained by the insurance carrier against 
the third-person tort-feasor causing the injury, 
the tort-feasor is liable for the amount 
ascertained by the jury as_ sufficient to 
compensate the employee for the injuries 
sustained, which the statute prescribes shall be 
first applied to the actual court costs, then to the 
payment of attorneys’ fees, then to the 
reimbursement of the insurance carrier for 
money paid by it under the award, and any 
amount remaining to the injured employee, and 
an instruction on the issue of damages that 
defendant would be liable for such sum as would 
reimburse the insurance carrier and would fairly 
compensate the injured employee is error. 
Rogers v. Southeastern Constr. Co., 214 N.C. 
269, 199 S.E. 41 (1938). 

Verdict to Be for Full Amount of Damages. 
— This section clearly contemplates that the 
action against the third party is to be tried on its 
merits as an action in tort, and that any verdict 
of the jury adverse to the third party is to declare 
the full amount of damages suffered by the 
employee on _ account of his __ injury, 
notwithstanding any award of payment of 
compensation to him under the provisions of the 
Workers’ Compensation Act. Lovette v. Lloyd, 
236 N.C. 663, 73 S.E.2d 886 (1953). 

Evidence of Compensation Payments 
Inadmissible in Action by Employee against 
Third Party. — Evidence of payments by an 
employer, as self-insurer under the Workers’ 
Compensation Act, to an injured employee was 
inadmissible in an action by the employee 
against a third party. Redding v. Braddy, 258 
N.C. 154, 128 S.E.2d 147 (1962). 

In an action by the administrator of an 
employee against the third-party tort-feasor, 

CH. 97. WORKERS’ COMPENSATION ACT § 97-10.3 

evidence concerning amount of compensation 
paid or payable by the employer is prohibited. 
Penny v. Stone, 228 N.C. 295, 45 S.E.2d 362 
(1947). See Lovette v. Lloyd, 236 N.C. 663, 73 

S.E.2d 886 (1958). 
The amount of compensation and other 

benefits paid to or for the employee on account 
of the injury for which he is seeking damages, is 
not admissible in evidence in his suit against a 
third party. Spivey v. Babcock & Wilcox Co., 264 
N.C. 387, 141 S.E.2d 808 (1965). 

This section provides that the compensation 
paid under the act cannot properly be shown to 
the jury. Lewis v. Barnhill, 267 N.C. 457, 148 
S.E.2d 536 (1966). 

Trial Court to Enter Judgment Safeguarding 
Rights of Persons Entitled to Share in 
Recovery. — In the event of a verdict for the 
plaintiff in the action against the third party, the 
trial court, sitting without a jury, is to determine 
the amount of compensation paid or payable to 
the injured employee under the act on the basis 
either of a stipulation of the interested persons 
or of evidence submitted to it, and after so doing 
enter a judgment safeguarding the rights of any 
person entitled to share in the recovery, 

regardless of whether or not such person is a 
party to the action. Lovette v. Lloyd, 236 N.C. 
668, 73 S.E.2d 886 (1953). 

Double Recovery. — See article entitled, 
“Settlement with a Third Party,” 8 N.C.L. Rev. 
424. 
Reimbursement of Employer and Insurer 

from Recovery in Action by Employee’s 
Personal Representative. — Where the suit was 
instituted by the personal representative of the 
deceased, and the employer and its insurance 
carrier have taken no action except to file an 
affidavit of interest, this in itself would not have 
prevented them from being reimbursed from the 
recovery. Essick v. City of Lexington, 233 N.C. 
600, 65 S.E.2d 220 (1951). 
Employer Not Relieved of Liability by 

Insurer’s Insolvency after Recovery against 

Third Person. — See Roberts v. City Ice & Coal 
Co., 210 N.C. 17, 185 S.E. 488 (1936). 

Cited in Ray v. French Broad Elec. 
Membership Corp., 252 N.C. 380, 113 S.E.2d 806 
(1960); Young v. Baltimore & O.R.R., 266 N.C. 
458, 146 S.E.2d 441 (1966); Bowen v. Iowa Nat’] 
Mut. Ins. Co., 270 N.C. 486, 155 S.E.2d 238 
(1967); Thrift v. Trethewey, 272 N.C. 692, 158 
S.E.2d 777 (1968); Warren v. Parks, 31 N.C. App. 
609, 230 S.E.2d 684 (1976). 

§ 97-10.3. Minors illegally employed. — In any case where an employer and 
employee are subject to the provisions of this C apter, any injury to a minor 
while employed contrary to the laws of this State shall be compensable under 
this Chapter as if said minor were an adult, subject to the other provisions of 
this Chapter. (1929, c. 120, s. 11; 1938, c. 449, s. 1; 1948, c. 622; 1959, c. 1824.) 
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Injury to Minor Employed Contrary to Law. duties of his employment, nonsuit is proper, 

— Where the evidence discloses that the infant since the evidence discloses that the cause is 

plaintiff was one of the minimum number of _ within the exclusive jurisdiction of the Industrial 

employees required under the act in a business Commission, notwithstanding the infant 

owned by two of defendants and conducted by plaintiff may have been hired contrary to law. 

the third defendant as general manager, and McNair v. Ward, 240 N.C. 330, 82 S.E.2d 85 

that he was injured in the performance of the (1954), decided under former § 97-10. 

§ 97-11. Employer not relieved of statutory duty. — Nothing in this Article 

shall be construed to relieve any employer or employee from penalty for failure 

or neglect to perform any statutory duty. (1929, c. 120, s. Leh 

§ 97-12. Use of intoxicant or controlled substance; willful neglect; willful 

disobedience of statutory duty, safety regulation or rule. — No compensation 

nea be payable if the injury or death to the employee was proximately caused 

(1) His intoxication, provided the intoxicant was not supplied by the 

employer or his agent in a supervisory capacity to the employee; or 

(2) His being under the influence of any controlled substance listed in the 

North Carolina Controlled Substances Act, G.S. 90-86, et seq., where 

such controlled substance was not by prescription by a practitioner; or 

(3) His willful intention to injure or kill himself or another. 

When the injury or death is caused by the willful failure of the employer to 

comply with any statutory requirement or any lawful order of the Commission, 

compensation shall be increased ten percent (10%). When the injury or death is 

caused by the willful failure of the eraplo yee to use a safety appliance or perform 

a statutory duty or by the willful breach of any rule or regulation adopted by 

the employer and approved by the Commission and brought to the knowledge 
of the employee prior to the injury compensation shall be reduced ten percent 
(10%). The burden of proof shall be upon him who claims an exemption or 

forfeiture under this section. (1929, c. 120, s. 13; 1975, c. 740.) 

Cross Reference. — On willful injuries, see Not even gross negligence is a defense to a 

also note to § 97-2. compensation claim. Hartley v. North Carolina 

Editor’s Note. — For note on the range of Prison Dep’t, 258 N.C. 287, 128 S.E.2d 598 (1962). 

compensable consequences of a work-related Only intoxication or injury intentionally 

injury, see 49 N.C.L. Rev. 583 (1971). For survey _ inflicted will defeat a claim. Hartley v. North 
of 1976 case law on workers’ compensation, see Carolina Prison Dep’t, 258 N.C. 287, 128 S.E.2d 
55 N.C.L. Rev. 1116 (1977). For survey of 1977 598 (1962). 

workers’ compensation law, see 56 N.C.L. Rev. Forfeiture for Intoxication Only if Causing 
1166 (1978). the Injury. — This statute does not provide for 

Acts Eliminates Fault of Workers as Basis forfeiture of benefits if an employee was 

for Denying Recovery. — Compensation acts intoxicated at the time of the injury, but only if 
were intended to eliminate the fault of the the injury or death “was occasioned by the 

worker as a basis for denying recovery. Hartley intoxication.” Lassiter v. Town of Chapel Hill, 15 
v. North Carolina Prison Dep’t, 258 N.C. 287,128 N.C. App. 98, 189 S.E.2d 769 (1972); Inscoe v. 

S.E.2d 598 (1962). DeRose Indus., Inc., 292 N.C. 210, 232 S.E.2d 449 
The negligence of the employee does not (1977). 

disbar him from compensation, except only in Finding of Intoxication by Commissioner 

cases where the injury is occasioned by his Not Required. — This statute does not require 
intoxication or willful intention to injure himself the Commissioner to find whether the employee 
or another. Archie v. Greene Bros. Lumber Co., was intoxicated or not as a matter of law. 

222 N.C. 477, 23 S.E.2d 834 (1943). Lassiter v. Town of Chapel Hill, 15 N.C. App. 98, 

An act of negligence by an employee while he 189 S.E.2d 769 (1972); Inscoe v. DeRose Indus., 
was in the performance of his duty of waiting for Inc., 292 N.C. 210, 282 S.E.2d 449 (1977). 

his foreman did not bar the employee's right to Intervening Cause. — When suicide is the 
compensation for the accident resulting fromthe “end result” of an injury sustained in a 
negligence. Stubblefield v. Watson Elec. Constr. compensable accident, it is an intervening act 
Co., 277 N.C. 444, 177 S.E.2d 882 (1970). but not an intervening cause. An intervening 

80 
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cause is one occurring entirely independent of a 
prior cause. When a first cause produces a 
second cause that produces a result, the first 
cause is a cause of that result. Petty v. 
Associated Transp., Inc., 276 N.C. 417, 1738 
S.E.2d 321 (1970). 

Suicide Induced by Injury. — In those cases 
where the injuries suffered by the deceased 
result in his becoming devoid of normal 
judgment and dominated by a disturbance of 
mind directly caused by his injury and its 
consequences, his suicide cannot be considered 
“willful” within the meaning and intent of the 
act. Petty v. Associated Transp., Inc., 276 N.C. 
417, 173 S.E.2d 321 (1970). 

Suicide cannot be intentionally self-inflicted if, 
in spite of his act being one of conscious volition, 
the suicide, because of mental condition 
resulting from the injury, is unable to control the 
impulse to kill himself. Petty v. Associated 
Transp., Inc., 276 N.C. 417, 173 8.E.2d 321 
(1970). 

If the sole motivation controlling the will of 
the employee when he knowingly decides to kill 
himself is the pain and despair caused by the 
injury, and if the will itself is deranged and 
disordered by these consequences of the injury, 
then it seems wrong to say that this exercise of 
will is “independent,” or that it breaks the chain 
of causation. Rather, it seems to be in the direct 
line of causation. Petty v. Associated Transp., 
Inc., 276 N.C. 417, 173 S.E.2d 321 (1970). 

While suicide may be an_ independent 
intervening cause in some cases, it is certainly 
not so in those cases where the incontrovertible 
evidence shows that, without the injury, there 
would have been no suicide. Petty v. Associated 
Transp., Inc., 276 N.C. 417, 178 S.E.2d 321 
(1970). 
Compensation for Suicide. — Using the 

statute to deny compensation for suicides 
arising out of the employment is anomalous 
because to do so produces a narrower basis for 
recovery under the remedial workers’ 
compensation acts than would have been 
possible under common-law tort doctrine. Petty 
v. Associated Transp., Inc., 276 N.C. 417, 173 
S.E.2d 321 (1970). 
A ruling prohibiting compensation to the 

dependents of an employee who intentionally 
killed himself is not compatible with the 
objective of the Workers’ Compensation Act, 
which is to provide for the injured worker, or his 
dependents in the event of his death, at the cost 
of the industry which he was serving. To this 
end, the rule is that benefits under the act should 
not be denied by a technical, narrow, and strict 
construction. Petty v. Associated Transp., Inc., 
276 N.C. 417, 173 S.E.2d 321 (1970). 

Effect of Breach by Statute upon Willful 
Misconduct. — See 8 N.C.L. Rev. 326. 

Failure to Use Safety Appliances or Observe 
Rules. — This section does not deny 
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compensation when it appears that an injury was 
caused by the willful failure of an employee to 
use a Safety appliance, or by the willful breach 
of a rule or regulation adopted by the employer 
and approved by the Industrial Commission, but 
only subjects the injured employee to the penalty 
of a reduction in the compensation to be 
awarded. Archie v. Greene Bros. Lumber Co., 
222 N.C. 477, 23 S.E.2d 834 (1943). 

An intentional violation of an approved safety 
rule of which he had prior notice will not defeat, 
but will only reduce the amount of an award. 
Hartley v. North Carolina Prison Dep’t, 258 N.C. 
287, 128 S.E.2d 598 (1962). 

Death Occasioned by Violation of Safety 
Statute and _ Intoxication. Findings, 
supported by evidence, that in overtaking a 
truck preceding him on the highway, employee’s 
car left skid marks for 75 feet straight in a line 
forward and then skid marks sideways across 
the center of the highway to his left, and that his 
car was struck by a car approaching from the 
opposite direction, together with evidence that 
his blood contained .20 percent of alcohol, were 
held sufficient to show that the accident resulted 
from the employee’s violation of a safety statute 
and to support the finding of the Industrial 
Commission that the employee’s death was 
occasioned by his intoxication, and judgment 
denying compensation was affirmed. Osborne v. 
Colonial Ice Co., 249 N.C. 387, 106 S.E.2d 573 
(1959). 

Injury Held Not Result of Intoxication. — In 
Brooks v. Carolina Rim & Wheel Co., 213 N.C. 
518, 196 S.E. 8385 (1938), it was held that the 
evidence was sufficient to support finding of 
Industrial Commission that the accident causing 
injury was not the result of the employee’s 
intoxication, although defendants introduced 
evidence in conflict therewith. See Gant v. 
Crouch, 243 N.C. 604, 91 S.E.2d 705 (1956). 

Suicide Induced by Insanity. — Evidence 
was sufficient to support a finding that by 
reason of insanity a suicide was the result of an 
uncontrollable impulse, or in a delirium of frenzy 
without conscious volition to cause death. 
Painter v. Mead Corp., 258 N.C. 741, 129 S.E.2d 
482 (1963). 
Where it is shown that the employee’s death 

resulted from a bullet wound, such showing 
raises a prima facie case only of death by 
accident, placing upon the employer the burden 
of going forward with evidence to show that the 
employee killed himself within the exemption or 
forfeiture under this section. McGill v. Town of 
Lumberton, 215 N.C. 752, 3 S.E.2d 324 (1939) 

(police chief found dead in town building, his gun 
by his side; compensation was denied by the 
Commission, reversed and remanded by the 
Supreme Court, three justices dissenting). 
Subsequent award of compensation was 
affirmed in McGill v. Town of Lumberton, 218 
N.C. 586, 11 S.E.2d 873 (1940) (two justices 
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concurring only because of the former decision; 
one dissent). 

In Bolling v. Belk- White Co., 228 N.C. 749, 46 

S.E.2d 838 (1948) a department store manager 
was found dead in his store early in the morning, 
a pistol by his side, with no other evidence of how 
he met his death. The court held that “while 
there may be a presumption of injury by 
accident” the award of compensation is defeated 
because there is no presumption or evidence to 
support a conclusion that the injury arose out of 
the employment. “The causal connection 
between the injury and the employment is not 
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S.E. 475 (1933) (where defendant contended that 
deceased met his death in willfully attempting to 
injure a Negro); Brooks v. Carolina Rim & Wheel 
Co., 6949 (June, 1937), aff'd, 213 N.C. 518, 196 
S.E. 835 (1938) (where claimant had one drink 

four or five hours before the injury). 
Applied in Yates v. Hajoca Corp., 1 N.C. App. 

553, 162 S.E.2d 119 (1968); Petty v. Associated 
Transport, 4 N.C. App. 361, 167 S.E.2d 38 (1969). 

Quoted in Brewer v. Powers Trucking Co., 256 
N.C. 175, 123 S.E.2d 608 (1962). 

Cited in Thomason vy. Red Bird Cab Co., 235 
N.C. 602, 70 S.E.2d 706 (1952). 

apparent as was the case in McGill v. 
Lumberton.” 

Illustrative Cases. — See Winberry v. Farley 
Stores, 2 I.C. 64 (1934), aff'd, 204 N.C. 79, 167 

§ 97-13. Exceptions from provisions of Article. — (a) Employees of Certain 
Railroads. — This Article shall not a ply to railroads or railroad employees nor 
in any way repeal, amend, alter or affect Article 8 of Chapter 60 or any section 
thereof relating to the lability of railroads for injuries to employees, nor upon 
the trial of any action in tort for injuries not coming under the provisions of this 
Article, shall any provision herein be placed in evidence or be permitted to be 
argued to the jury. Provided, however, that the foregoing exemption to railroads 
and railroad employees shall not apply to electric street railroads or employees 
thereof; and this Article shall apply to electric street railroads and employees 
thereof and to this extent the provisions of Article 8 of Chapter 60 are hereby 
amended. 

(b) Casual Employment, Domestic Servants, Farm Laborers, Federal 
Government, Employer of Less than Four Employees. — This Article shall not 
apply to casual employees, farm laborers, federal government employees in 

orth Carolina, and domestic servants, nor to employees of such persons, nor 
to any person, firm or private corporation that has regularly in service less than 
four employees in the same business within this State, except that any employer 
without regard to number of employees, including an employer of domestic 
servants, farm laborers, or one who previously had exempted himself, who has 
purchased workers’ compensation insurance to cover his compensation liability 
shall be conclusively presumed during life of the policy to have accepted the 
provisions of this Article from the effective date of said policy and his employees 
Shall be so bound unless waived as provided in this Article; provided however, 
that this Article shall apply to all employers of one or more employees who are 
employed in activities which involve the use or presence of tadiation. 
(c) Prisoners. — This Article shall not apply to prisoners being worked by the 

State or any subdivision thereof, except to the AIR: extent: Whenever any 
prisoner assigned to the State Department of Correction shall suffer accidental 
injury or accidental death arising out of and in the course of the employment to 
which he had been assigned, if there be death or if the results of such injury 
continue until after the date of the lawful discharge of such prisoner to such an 
extent as to amount to a disability as defined in this Article, then such discharged 
prisoner or the dependents or next of kin of such discharged prisoner may have 
the benefit of this Article by applying to the Industrial Commission as any other 
employee; provided, such application is made within 12 months from the date of 
the discharge; and provided further that the maximum compensation to any 
prisoner or to the dependents or next of kin of any deceased prisoner shall not 
exceed twenty dollars ($20.00) per week and the period of compensation shall 
relate to the date of his discharge rather than the date of the accident. If any 
person who has been awarded compensation under the provisions of this 
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subsection shall be recommitted to prison upon conviction of an offense 
committed subsequent to the award, such compensation shall immediately cease. 
Any awards made under the terms of this subsection shall be paid by the State 
Department of Correction from the funds available for the operation of the 
Department of Corrections. The provisions of G.S. 97-10.1 and G.S. 97-10.2 shall 
odes to prisoners and discharged prisoners entitled to compensation under this 
subsection and to the State in the same manner as said section applies to 
tie ees and employers. 

(d) Sellers of Agricultural Products. — This Article shall not apply to persons, 
firms or corporations engaged in selling agricultural products for the producers 
thereof on commission or for other compensation, paid by the producers, 
provided the product is prepared for sale by the producer. (1929, c. 120, s. 14; 
1933, c. 401; 1935, c. 150; 1941, c. 295; 1943, c. 543; 1945, c. 766; 1957, c. 349, s. 
10;,.ca 509; db (hc. 996 (818): 1971 2c. 284usec7.c.. bl 16, 197D,. Cx l1s;s. 35° 1979, 
C24 ess Coil be 

I. In General. those of an executive. Gassaway v. Gassaway 
II. Casual Employees. & Owens, Inc., 220 N.C. 694, 18 S.E.2d 120 

III. Farm Laborers. (1942). 
IV. Domestic Servants. Purchase of Insurance Subjects Employer 
V. Number of Employees. and Employees to Act. — By purchasing a 

VI. Prisoners. workers’ compensation insurance policy, the 
employer and his employees become subject to 

I. IN GENERAL. the act and continue to be “so bound unless 
waived as provided in this Article.” Crawford v. 

Local Modification. — Mecklenburg: 1933,c. Pressley, 6 N.C. App. 641, 171 S.E.2d 197 (1969). 
401. Ray ti And Failure of Third-Party Insurance Agent 

Cross Reference. — As to cases arising in to Renew Policy Does Not Constitute Waiver. 
admiralty and as to logging railroads, see noteto — By purchasing a workers’ compensation 
§ 97-2. insurance policy, the employer and_his 

Editor’s Note. — The first 1979 amendment employees become subject to the act and 
substituted “four” for “five” in two places in continue to be “so bound unless waived as 
subsection (b). provided in this Article.” The failure of a third 

The second 1979 amendment, effective July 1, _ party, such as the insurance agent, to fulfill his 
1979, substituted “workers’” for ““workmen’s” agreement to see that other insurance was 
near the middle of subsection (b). obtained upon the cancellation of the insurance 

Article 8 of Chapter 60, referred to in policy, does not constitute a waiver “as provided 
subsection (a) of this section, was repealed by in this Article.” Crawford v. Pressley, 6 N.C. 
Session Laws 1963, c. 1165. For present App. 641, 171 S.E.2d 197 (1969). 
provisions as to liability of railroads for injuries Applied in Rape v. Town of Huntersville, 214 
to employees, see § 62-242. N.C. 505, 199 S.E. 736 (1938). 
Prima Facie Evidence of Coverage by Act. — Quoted in Horney v. Meredith Swimming Pool 

This section merely facilitates proof that the Co., 267 N.C. 521, 148 S.E.2d 554 (1966); 

employer and its employees are subject to the Patterson v. L.M. Parker & Co., 2 N.C. App. 43, 
terms of the Workers’ Compensation Act. Proof 162 S.E.2d 571 (1968). 

that the employer obtained insurance and a Cited in Borders v. Cline, 212 N.C. 472, 193 
claim was filed is, under this section, prima facie SF. 826 (1937); Crawford v. General Ins. & 

aynencg ia bie pupiaeee ane the pane? Realty Co., 266 N.C. 615, 146 S.E.2d 651 (1966). 
ave elected to be bound by the act. Gassawa 

v. Gassaway & Owens, Inc., 220 N.C. 694, 43 II. CASUAL EMPLOYEES. 
S.E.2d 120 (1942), decided prior to the 1945 Employment in Employer’s Regular Course 
amendment which rewrote subsection (b). of Business Not Casual. — Two employees were 

The former provisions of this section that hired by a fertilizer dealer “whenever a carload 
proof that the employer obtained insurance and of fertilizer arrived, to unload and deliver the 
filed claim should be prima facie evidence that fertilizer.” This was held not to be “casual” 
the employer and employee have elected to be employment, but “work pertaining to the 
bound by the act did not have the effect of regular course of defendant’s business.” Hunter 
raising a presumption that an executive officer vv. Peirson, 229 N.C. 356, 49 §.E.2d 653 (1948). 
injured in the course of his duties was at the time Where plaintiff was hired to paint the 
engaged in the duties of anemployee ratherthan interior of defendant’s mill, the employment 
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was not casual since it was part of defendant’s 
duties as a mill operator to keep its buildings in 
repair. Johnson v. Asheville Hosiery Co., 1 I.C. 
41 (1929), aff’d, 199 N.C. 38, 153 S.E. 591 (1930). 

Employment continuously for five or six 
weeks in construction of facilities for handling 
material in defendant’s plant may not be held to 
be either casual or not in the course of 
defendant’s business. Smith v. Southern 
Waste Paper Co., 226 N.C. 47, 36 S.E.2d 730 

(1946). 
Civilian Summoned by Forest Warden to 

Help Extinguish Fire. — A civilian who had 
been summoned by a forest warden to assist in 
extinguishing a fire was held to be not a casual 
employee. Moore v. State, 200 N.C. 300, 156 S.E. 
806 (1930). 

Ill. FARM LABORERS. 

Employee of State Engaged in Farm Labor 
Is Covered by Act. — In Barbour v. State Hosp., 
213 N.C. 515, 196 S.E. 812 (1938), the holding 
that an employee of the State engaged in farm 
labor was covered by the act was affirmed, the 
court stating that the exemption was intended 
for the protection of farmers as an occupational 
class and that § 97-2(2) includes all State 
“officers and employees” except those elected or 
appointed by the Governor or General Assembly. 

For other cases involving public employees, 
see note to § 97-2, analysis line II, B, 4, “State 
and Municipal Employees.” 

Laborer in Large-Scale Commercial 
Production, etc., of Chicken Eggs. — The 
duties of employee, consisting of cleaning, 
grading, packaging and delivering eggs, 
keeping records of sales and collecting the eggs 
delivered, were sufficiently removed from the 
normal process of agriculture to prevent her 
exclusion from coverage under the Workers’ 
Compensation Act as a “farm laborer.” Hinson 
v. Creech, 286 N.C. 156, 209 S.E.2d 471 (1974). 

Nearness to Planting, Cultivation, etc. — 
Whether an employee is a farm laborer depends, 
in a large degree, upon the nearness of his 
occupation to the planting, cultivation, and 
harvesting of crops. Hinson v. Creech, 286 N.C. 
156, 209 S.E.2d 471 (1974). 
Emphasis upon Nature of Employee’s Tasks. 

— In considering the question of whether an 
employee is a farm laborer, a majority of the 
jurisdictions have placed emphasis upon the 
nature of the employee’s work rather than upon 
the nature of the employer’s business. Hinson v. 
Creech, 286 N.C. 156, 209 S.E.2d 471 (1974). 

Although the character of the “employment” 
of an employee must be determined from the 
“whole character” of his employment and not 
upon the particular work he is performing at the 
time of his injury, nevertheless the coverage of 
an employee under the act is dependent upon the 
character of the work he is hired to perform and 
not upon the nature and scope of his employer’s 
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business. Hinson v. Creech, 286 N.C. 156, 209 
S.E.2d 471 (1974). 
The insurance carrier was estopped from 

denying the plaintiff's status as an employee 
when he was injured, even though the plaintiff 
was a working partner in a farming operation, 
where the carrier had treated the plaintiff as an 
employee before the injury, and had accepted the 
benefits of that status. Garrett v. Garrett & 
Garrett Farms, 39 N.C. App. 210, 249 S.E.2d 808 
(1978). 

IV. DOMESTIC SERVANTS. 

Dual Employment — Domestic and Trade. 
— Plaintiff was employed for a single wage to 
do janitorial, window cleaning, and delivery 
work at defendant’s paint store and also to do 
janitor and garden work at defendant’s home. 
He was paid at the store. His injuries arose from 
an accident connected with lawn mowing at the 
employer’s home. An award by the Commission 
was affirmed in the superior court but reversed 
on the insurance carrier’s appeal. The personal 
work done for the employer was not within the 
coverage of the act. Burnett v. Palmer-Lipe 
Paint Co., 216 N.C. 204, 4 S.E.2d 507 (1939). 

V. NUMBER OF EMPLOYEES. 

Editor’s Note. — The cases cited below were 
decided prior to the 1979 amendment to 
subsection (b), which changed the minimum 
number of employees required in order to 
sustain the jurisdiction of the Commission from 
five to four. 
Where a corporate employer with less than 

the minimum number of employees procures a 
policy of compensation insurance, such 
employer is presumed to have accepted the 
provisions of the act, and such policy covers its 
executive officers notwithstanding the premium 
on the policy is based on the compensation of a 
single nonexecutive employee and the parties 
intended to cover him only, unless notice of 
nonacceptance by the executive officers is duly 
filed with the Industrial Commission. 
Laughridge v. South Mt. Pulpwood Co., 266 N.C. 
769, 147 S.E.2d 213 (1966). 

Ordinarily, an employer with less than five 
employees is exempt from the act. However, 
when such employer at his election voluntarily 
purchases workers’ compensation insurance, he 
accepts all provisions of the act. In such case, the 
policy he purchases both creates and protects his 
compensation liability; and thereafter such 
employer and his employees are bound by the 
provisions of the act unless, prior to any accident 
resulting in injury or death, notice to the 
contrary is given. Crawford v. Pressley, 6 N.C. 
App. 641, 171 S.E.2d 197 (1969). 
Whether or not there are the minimum 

number of persons regularly employed in one 
business is a jurisdictional matter that cannot 
be waived. Dependents of Thompson v. Johnson 
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Funeral Home, 205 N.C. 801, 172 S.E. 500 (1934) 
(where the jurisdiction of the Industrial 
Commission was first challenged in an appeal 
from the Commission to the superior court). See 
same case on rehearing, 208 N.C. 178, 179 S.E. 
801 (1935), noted critically, 14 N.C.L. Rev. 76. 
Employment of the Minimum Number of 

Persons or More Must Affirmatively Appear. 
— It must appear affirmatively by evidence or 
by admission of record that a defendant sought 
to be held liable under this Chapter had in his 
employ five or more employees in order to 
sustain the jurisdiction of the Commission. 
Chadwick v. North Carolina Dep’t of 
Conservation & Dev., 219 N.C. 766, 14 S.E.2d 842 
(1941). See Hanks v. Southern Pub. Util. Co., 204 
N.C. 155, 167 S.E. 560 (1938). 
A demurrer to an action for death of an 

employee, on the ground that the action is 
cognizable only by the Industrial Commission, is 
properly overruled when it does not appear on 
the face of the complaint that the defendant 
employed more than five men in this State. 
Hanks v. Southern Pub. Util. Co., 204 N.C. 155, 
167 S.E. 560 (1933). See Southerland v. Harrell, 
204 N.C. 675, 169 S.E. 423 (1933); Allen v. 
American Cotton Mills, 206 N.C. 704, 175S.E. 98 
(1934). 

To sustain the jurisdiction of the Commission 
it must affirmatively appear that the employer, 
which it undertakes to bind by its award, had as 
many as five men in his or its employment. 
Letterlough v. Atkins, 258 N.C. 166, 128 S.E.2d 
215 (1962). 

Reversal of Commission’s Award Where 
Number of Employees Not Affirmatively 
Shown. — When it is not made to affirmatively 
appear that the defendant sought to be held 
liable under this Chapter had in his employ five 
or more employees, the Commission’s award of 
compensation against him must be reversed. 
Chadwick v. North Carolina Dep’t of 
Conservation & Dev., 219 N.C. 766, 14 S.E.2d 842 
(1941). 
Where the findings of facts of the Industrial 

Commission that the deceased was an employee 
of the defendant and that the defendant 
employed more than five workers, are not 
supported by any evidence in the hearing before 
it, the findings are jurisdictional, and upon 
appeal to the superior court the award should be 
set aside and vacated. Poole v. Signom, 202 N.C. 
172, 162 S.E. 198 (1932). 
Remand to Determine Number of 

Employees. — It is not error for the superior 
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court to remand a proceeding in order that the 
facts with respect to the number of employees in 
the employment of the defendant at the time the 
employee was injured might be ascertained by 
the Industrial Commission. Letterlough v. 
Atkins, 258 N.C. 166, 128 S.E.2d 215 (1962). 
Where Number of Employees Varies. — 

Defendant employed three employees regularly. 
Two additional employees had been hired for at 
least a part of each week for two preceding 
months. It was held that the jurisdictional 
requirement of five regular employees was met. 
Hunter v. Peirson, 229 N.C. 356, 49 S.E.2d 653 
(1948). 
Where Employer Conducts Several Distinct 

Businesses. — Where the employer conducts 
several distinct businesses and in each employs 
less than the requisite number required to bring 
himself within the act, he is not subject to the 
act. This is true though the businesses are under 
the same roof. Aycock v. Cooper, 202 N.C. 500, 
163 S.E. 569 (1932). 

VI. PRISONERS. 

Action for Wrongful Death under Tort 
Claims Act Not Barred. — Subsection (c) of this 
section was held not to be a bar in an action for 
wrongful death of a prisoner brought under the 
Tort Claims Act. Ivey v. North Carolina Prison 
Dep’t, 252 N.C. 615, 114 8.E.2d 812 (1960). 

The second 1957 amendment to this section 
which made former § 97-10 applicable to certain 
prisoners does not deny to prisoners on assigned 
tasks rights conferred by the Tort Claims Act. 
Ivey v. North Carolina Prison Dep’t, 252 N.C. 
615, 114 S.E.2d 812 (1960). See also note to 
§ 148-291. 

Burial Expenses. — It was assumed, for the 
purposes of the case, that this section permits the 
establishment of a claim for the burial expenses 
of a prisoner whose death occurred while a 
prisoner. Lawson v. North Carolina State Hwy. 
& Pub. Works Comm’n, 248 N.C. 276, 103 S.E.2d 
366 (1958). 

In Ivey v. North Carolina Prison Dep’t, 252 
N.C. 615, 114 S.E.2d 812 (1960), it was held that 
the payment of burial expenses is not payment 
of “compensation” under the Workers’ 
Compensation Act so as to make the remedy of 
the personal representative of such a prisoner 
under subsection (c) exclusive by virtue of 

former § 97-10. 

§§ 97-14 to 97-16: Repealed by Session Laws 1978, c. 1291, ss. 7-9, effective 
January 1, 1975. 

§ 97-17. Settlements allowed in accordance with Article. — Nothing herein 
contained shall be construed so as to prevent settlements made by and between 
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the employee and employer so long as the amount of compensation and the time 
and manner of payment are in accordance with the provisions of this Article. A 
copy of such settlement agreement shall be filed by employer with and approved 
by the Industrial Commission: Provided, however, that no party to an 
agreement for compensation approved by the Industrial Commission sha h 
thereafter be heard to deny the truth of the matters therein set forth, unless it 
shall be made to appear to the satisfaction of the Commission that there has been 
error due to fraud, misrepresentation, undue influence or mutual mistake, in 
which event the Industrial Commission may set aside such agreement. (1929, c. 
120, s. 18; 1968, c. 486.) 

Editor’s Note. — For survey of 1976 case law 
on workers’ compensation, see 55 N.C.L. Rev. 
1116 (1977). 
The law, by this section, undertakes to 

protect the rights of the employee in 
contracting with respect to his injuries. Caudill 
v. Chatham Mfg. Co., 258 N.C. 99, 128 S.E.2d 128 
(1962). 

Section Contemplates Only Settlement in 
Respect of Amount of Compensation. — The 
only “‘settlement” contemplated by this section 
is a settlement in respect of the amount of 
compensation to which claimants are entitled 
under the act. McGill v. Bison Fast Freight, Inc., 
245 N.C. 469, 96 S.E.2d 438 (1957). 
And Does Not Apply to Compromise and 

Settlement of Common-Law Claim. 
Compromise and settlement of the common-law 
claim of the administratrix of a deceased 
employee for the wrongful death of the 
employee, executed under the mistaken belief 
that Workers’ Compensation Act was not 
applicable, will not be disturbed on the ground 
that the Industrial Commission did not approve 
such settlement as required by this section. 
McGill v. Bison Fast Freight, Inc., 245 N.C. 469, 
96 S.E.2d 438 (1957). 

Settlement for out-of-the-state injury may 
be beyond the jurisdiction of the Commission to 
approve and _ enforce. See Reaves  v. 
Earle-Chesterfield Mill Co., 216 N.C. 462, 5 
S.E.2d 305 (1939), treated under § 97-36. 
An approved compensation agreement is 

binding on the parties unless and until set aside 

In approving a settlement agreement the 

‘Industrial Commission acts in a judicial 

by the Industrial Commission. Pruitt v. Knight — 
Publishing Co., 289 N.C. 254, 221 S.E.2d 355 
(1976). 
An agreement between the employer and 

workers’ compensation carrier and the employee 
may be set aside when there has been error due 
to fraud, misrepresentation, undue influence or 
mutual mistake. Buchanan v. Mitchell County, 
38 N.C. App. 596, 248 S.E.2d 399 (1978). 
An agreement between the employer and 

workers’ compensation carrier and the employee 
for the payment of compensation benefits, when 
approved by the Industrial Commission, is 
binding on the parties thereto. Buchanan v. 
Mitchell County, 38 N.C. App. 596, 248 S.E.2d 
399 (1978). 
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capacity and the settlement as approved 
becomes an award enforceable, if necessary, by 
a court decree. Pruitt v. Knight Publishing Co., 
289 N.C. 254, 221 S.E.2d 355 (1976). 

The Industrial Commission’s approval of 
settlement agreement is as conclusive as if 
made upon a determination of facts in an 

adversary proceeding. Pruitt v. Knight 
Publishing Co., 289 N.C. 254, 221 S.E.2d 355 
(1976). 

An agreement for the payment of 
compensation, when approved by the Industrial 
Commission, is as binding on the parties as an 
order, decision or award of the Commission 
unappealed from, or an award of the 
Commission affirmed upon appeal. Pruitt v. 
Knight Publishing Co., 289 N.C. 254, 221 S.E.2d 
355 (1976). 

The presumption is that the Industrial 
Commission approves compromises only after 
a full investigation and a determination that the 
settlement is fair and just. Caudill v. Chatham 
Mfg. Co., 258 N.C. 99, 128 S.E.2d 128 (1962); 
Hartsell v. Pickett Cotton Mills, Inc., 4 N.C. App. 
67, 165 S.E.2d 792 (1969). 
Agreement Nullifying Workers’ 

Compensation Act Not Permitted. — The 
Industrial Commission has the inherent power, 
upon application made in due time, to relieve a 
party from a judicial] determination of his rights 
when the decision is a product of mistake, fraud, 
or excusable neglect, but this power to prevent 
injustice by fraud, mistake, or excusable neglect 
does not extend so far as to permit a nullification 
of the Workers’ Compensation Act by an 
agreement between a party entitled to receive 
and a party obligated to pay compensation that 
they will disregard its provisions. Stanley v. 
Brown, 261 N.C. 248, 134 S.E.2d 321 (1964). 

Setting Aside Settlement. — Where the 
mistake relied on to set aside a release related 
only to the consequences of a known injury, and 
uncertainties in this regard were the subject 
matter of the compromise settlement, the 
mistake was not such as to warrant a court of 
equity in setting aside a release executed 
pursuant to a settlement approved by the 
Industrial Commission under this section. 
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Caudill v. Chatham Mfg. Co., 258 N.C. 99, 128 
S.E.2d 128 (1962). 

The question whether the Industrial 
Commission has jurisdiction to rescind and set 
aside settlements and compromise settlements, 

approved by them, on the ground of mutual 
mistake of fact, was touched on, but not decided, 
in Caudill v. Chatham Mfg. Co., 258 N.C. 99, 128 
S.E.2d 128 (1962). 
Where an employee has received benefits 

from an agreement for compensation executed 
by himself, his employer, and the insurance 
carrier, which agreement was duly approved by 
the Industrial Commission, he may attack and 
have such agreement set aside only for fraud, 
misrepresentation, undue influence, or mutual 
mistake, and he may not attack it on the ground 
that the jurisdictional facts therein alleged in 
regard to the relationship of employer and 
employee and that the accident arose out of and 
in the course of the employment were untrue. 
Tabron v. Gold Leaf Farms, Inc., 269 N.C. 398, 
152 S.E.2d 533 (1967). 

Setting Aside Award Without Setting Aside 
Agreement. — An agreement for the payment of 
compensation is binding on the parties when 
approved by the Industrial Commission, and 
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therefore where such agreement has _ been 
signed and approved by the Commission and an 
award entered thereon, and the Commission has 
entered an order setting aside the award alone 
without disturbing the Commission’s approval 
or the agreement of the parties, for fraud, 
mistake, or misunderstanding, such agreement 
precludes action at common law. Neal v. Clary, 
259 N.C. 163, 180 S.E.2d 39 (1963). 

Modification of Award by Commission Not 

Subject to Collateral Attack. — The action by 
the Industrial Commission in modifying an 
award pursuant to § 97-17 is a quasi-judicial act 
which cannot be collaterally attacked in an 
independent action. In the absence of a direct 
appeal, the modified order of the Industrial 
Commission is conclusively presumed to be 
correct and cannot be collaterally attacked. 
Travelers Ins. Co. v. Rushing, 36 N.C. App. 226, 
243 S.E.2d 420 (1978). 

Applied in Williams v. Insurance Repair 
Specialists of N.C., Inc., 832 N.C. App. 235, 232 
S.E.2d 5 (1977); Little v. Anson County Schools 
Food Serv., 295 N.C. 527, 246 S.E.2d 743 (1978). 

Cited in Hedgecock v. Frye, 1 N.C. App. 369, 
161 S.E.2d 647 (1968). 

§ 97-18. Prompt payment of compensation required; installments; notice 
to Commission; penalties. — (a) Compensation under this Article shall be paid 
periodically, promptly and directly to the person entitled thereto unless 
otherwise specifically provided. 

(b) The first installment of compensation payable under the terms of an 
agreement shall become due on the fourteenth day after the employer has 
knowledge of the injury or death, on which date all compensation then due shall 
be paid. Thereafter compensation shall be paid in installments weekly except 
where the Commission determines that payment in installments should be made 
monthly or at some other period. 

(c) The first installment of compensation payable under the terms of an award 
by the Commission, or under the terms of a judgment of the court upon an appeal 
from such an award, shall become due 14 days from the date of such an award 
or from the date of such a judgment of the court, on which date all compensation 
then due shall be paid. Thereafter compensation shall be paid in installments 
weekly, except where the Commission determines that payment in installments 
shall be made monthly or in some other manner. A payment becomes due within 
the meaning of this subsection the day following expiration of time for appeal 
of an award or judgment or after notice waiving right of appeal by all parties 
has been received by the Commission, whichever is sooner. Except that if the 
applicable time for appeal is longer than 14 days, then payment must be made 
within five days after it becomes due as herein defined. 

(d) Seo making the first payment, and upon suspension of payment for any 
cause, the employer shall immediately notify the Commission, in accordance with 
the form prescribed by the Commission, that payment of compensation has 
begun or has been suspended, as the case may be. 
(e) If any installment of compensation payable in accordance with the terms 

of an agreement approved by the Commission is not paid within 14 days after 
it becomes due, as provided in subsection (b) of this section, or if any installment 
of compensation payable in accordance with the terms of an award by the 
Commission is not paid within 14 days after it becomes due, as provided in 
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subsection (c) of this section, there shall be added to such unpaid installment an 
amount equal to ten per centum (10%) thereof, which shall be paid at the same 
time as, but in addition to, such installment, unless such nonpayment is excused 
by the Commission after a showing by the employer that owing to conditions 
over which he had no control such installment could not be paid within the period 
prescribed for the payment. 

(f) Within 16 days after final payment of compensation has been made, the 
employer shall send to the Commission a notice, in accordance with a form 
prescribed by the Commission, stating that such final payment has been made, 
the total amount of compensation paid, the name of the employee and of any 
other person to whom compensation has been paid, the date of the injury or 
death, and the date to which compensation has been paid. If the employer fails 
to so notify the Commission within such time, the Commission shall assess 
Se Op) such employer a civil penalty in the amount of twenty-five dollars 

(g) If any bill for services rendered under G.S. 97-25 by any provider of health 
care is not paid within 60 days after it has been approved by the Commission and 
returned to the responsible party, there shall be added to such unpaid bill an 
amount equal to ten per centum (10%) thereof, which shall be paid at the same 
time as, but in addition to, such medical bill, unless such late payment is excused 
by the aD eon (1929, c. 120, s. 18%; 1967, c. 1229, s. 2; 1979, c. 249, ss. 1, 
2c. 099. 

Editor’s Note. — The first 1979 amendment, 
effective July 1, 1979, in subsection (c), 
substituted ‘‘14” for “7” near the middle of the 
first sentence, and added the last two sentences. 

The second 1979 amendment, effective July 1, 
1979, added subsection (g). 

Notice of Final Payment to Employee Not 
Required by Section. — This section does not 
require that the employer provide a copy of 
notice of final payment, Form 28B, to the 

employee, and no such requirement is found in 
any of the other provisions of this Chapter. 
Willis v. J.M. Davis Indus., Inc., 280 N.C. 709, 

provides that employers will send a copy of Form 
28B to the claimant within 16 days after his last 
payment of compensation. Willis v. J.M. Davis 
Indus., Inc., 280 N.C. 709, 186 S8.E.2d 913 (1972). 

Commission Rule XI (5) Conforms to this 
Section. — Industrial Commission Rule XI (5), 
adopted pursuant to the authority granted in 
§ 97-80, conforms to subsection (f) of this 
section insofar as the time of sending Form 28B 
is concerned. Willis v. J.M. Davis Indus., Inc., 

280 N.C. 709, 186 S.E.2d 918 (1972). 
Cited in Watkins v. Central Motor Lines, 10 

N.C. App. 486, 179 S.E.2d 130 (1971). 
186 S.E.2d 913 (1972). 

But Commission Rule XI (5) Requires 
Notice of Final Payment. — Rule XI (5) now 

§ 97-19. Liability of principal contractors; certificate that subcontractor 
has complied with law; right to recover compensation of those who would 
have been liable; order of liability. — Any principal contractor, intermediate 
contractor, or subcontractor who shall sublet any contract for the performance 
of any work without requiring from such subcontractor or obtaining from the 
Industrial Commission a certificate, issued by the Industrial Commission, 
stating that such subcontractor has complied with G.S. 97-93 hereof, shall be 
liable, irrespective of whether such subcontractor has regularly in service less 
than four employees in the same business within this State, to the same extent 
as such subcontractor would be if he were subject to the provisions of this Article 
for the payment of compensation and other benefits under this Article on 
account of the injury or death of any employee of such subcontractor due to an 
accident arising out of and in the course of the performance of the work covered 
by such subcontract. If the principal contractor, intermediate contractor or 
subcontractor shall obtain such certificate at the time of subletting such contract 
to subcontractor, he shall not thereafter be held liable to any employee of such 
subcontractor for compensation or other benefits under this Article. The 
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Industrial Commission, upon demand shall furnish such certificate, and may 
charge therefor the cost thereof, not to exceed twenty-five cents (25¢). 
Any principal contractor, intermediate contractor, or subcontractor paying 

compensation or other benefits under this Article, under the foregoing 
provisions of this section, may recover the amount so paid from any person, 
faeratee or corporation who independently of such provision, would have been 
iable for the payment thereof. 
Every claim filed with the Industrial Commission under this section shall be 

instituted against all parties liable for payment, and said Commission, in its 
award, shall fix the order in which said parties shall be exhausted, beginning 
with the immediate employer. 

The principal or owner may insure any or all of his contractors and their 
employees in a blanket policy, and when so insured such contractor’s employees 
will be entitled to compensation benefits regardless of whether the relationship 
of employer and employee exists between the principal and the contractor. (1929, 
sh Bebo 1941 es358 1s 945.6166; 1973--¢2 129), 8103-1979; ¢..247,.s. 

Editor’s Note. — The 1979 amendment This section is not applicable to an 
substituted “four” for “five” near the middle of independent contractor as distinguished from 
the first sentence of the first paragraph. a subcontractor of the class designated by the 

For note as to rights of employees of statute. And all the more is it so that the statute 
subcontractors against owners and principal does not apply to an independent employer who 
contractors, see 35 N.C.L. Rev. 569 (1957). produces or gets out raw materials of his own, 

Purpose of Section. — The manifest purpose like logs, and sells them in the open market to a 
of this section, enacted as an amendment to the _processor-purchaser who has  no_ control 
original act, is to protect employees of whatsoever over the operations of the 
irresponsible and uninsured subcontractors by independent employer. Greene v. Spivey, 236 
imposing ultimate liability on _ principal N.C. 435, 73 S.E.2d 488 (1952). 
contractors, intermediate contractors, or Principal Not Liable for Failure - of 
subcontractors, who, presumably being Independent Contractor to Insure. — In 
financially responsible, have it within their McCraw v. Calvine Mills, 233 N.C. 524, 64S.E.2d 
power, in choosing subcontractors, to pass upon 658 (1951), a mill company contracted with one G 
their financial responsibility and insist upon _ to paint the mill. The company was to furnish all 
appropriate compensation protection for their materials; G was to furnish brushes and skilled 
workers. It is also the obvious aim of the statute labor. G testified that he, and not the mill 
to forestall evasion of the act by those who company, had complete control of the painters 
might be tempted to subdivide their regular employed on the job. It was held that G was not 
operations with the workers, thus relating them an employee, but an independent contractor 
for compensation protection to small within the meaning of the act, and the mill 
subcontractors, who fail to carry, or if small company was not liable for G’s failure to insure. 

enough may not even be required to carry, Main Contractor Held Agent of Insurer in 
compensation insurance. Greene v. Spivey, 286 Effecting Compensation Insurance for 
N.C. 485, 78 S.E.2d 488 (1952). Independent Contractor. — See Greene v. 

Section Not Applicable to Employers and Spivey, 236 N.C. 485, 78 S.E.2d 488 (1952). 
Independent Contractors. — This section This Section Modifies § 97-2(1). — As a 
relates to contractors and subcontractors and general proposition, the only _ private 
not to employers and independent contractors. employments covered by the act are those “in 
Beach v. McLean, 219 N.C. 521, 14 S.E.2d 515 = which five (now four) or more employees are 
(1941). regularly employed in the same business or 

This section imposes liability, under certain establishment.”’ See § 97-2(1). But this general 
specified circumstances, on the principal rule is subject to the exception created by this 
contractor or employer for injuries and death to __ section, which was manifestly enacted to protect 
employees of his independent contractor or of the employees of financially irresponsible 
his subcontractor, but the provisions of this subcontractors who do not carry compensation 
section do not extend to his independent jnsurance, and to prevent principal contractors, 
contractor personally or to his subcontractor jntermediate contractors, and subcontractors 
personally when he is an independent contractor. from relieving themselves of liability under the 
Richards v. Nationwide Homes, 263 N.C. 295, act by doing through subcontractors what they 
139 S.E.2d 645 (1965). would otherwise do through the agency of direct 

employees. Withers v. Black, 230 N.C. 428, 53 
S.E.2d 668 (1949). 
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Number of Persons Regularly Employed by 
Contractor Is Immaterial. — Where a 
contractor sublets a part of the contract to a 
subcontractor without requiring from the 
subcontractor a certificate that he had procured 
compensation insurance or had satisfied the 
Industrial Commission of his financial 
responsibility as a self-insurer under § 97-93, 
such contractor is properly held secondarily 
liable for compensation to an employee of the 
subcontractor, even though the contractor 
regularly employs less than five employees. 
Withers v. Black, 230 N.C. 428, 53 S.E.2d 668 
(1949). See § 97-2. 
Lumber Company Buying Timber Held Not 

Contractor. — A lumber company which 
purchases timber on the basis of a stipulated 
price per thousand feet when processed into 
lumber by it, and which is given the privilege of 
going upon the land and cutting and logging the 
timber to its site, cannot be held a contractor of 
the owners of the timber in the performance of 
the logging operations, and therefore a person 
employed by it to conduct logging operations 
cannot be a subcontractor within the meaning of 
this section, and the section has no application in 
determining the liability for injury to one of the 
workers employed in the logging operations. 
Evans v. Tabor City Lumber Co., 232 N.C. 111, 
59 S.E.2d 612 (1950). 

On an almost identical set of facts, claimant 
brought an action against the lumber company, 
on the ground that his superior was not an 
independent contractor or a subcontractor, but 
was actually an employee of the lumber 
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company. On the evidence there presented, the 
court held that an award of compensation based 
on the employee-employer relation should be 
affirmed. Scott v. Waccamaw Lumber Co., 232 
N.C. 162, 59 S.E.2d 425 (1950). 

Assistant Driver Employed by 
Owner-Lessor of Truck under Trip-Lease 
Agreement. — Where the owner of a truck 
drives same on a trip in interstate commerce for 
an interstate carrier under a _ trip-lease 
agreement providing that the carrier’s I.C.C. 
license plates should be used and the carrier 
retain control and direction over the truck, an 

assistant driver employed by the owner-lessor is 
an employee of the carrier within the coverage 
of the North Carolina Workers’ Compensation 
Act. Further, if the owner-lessor be considered 

an independent contractor, but had less than five 
employees and no compensation insurance 
coverage, the carrier would still be liable under 
this section. McGill v. Bison Fast Freight, Inc., 

245 N.C. 469, 96 S.E.2d 438 (1957). 
Order of Liability. — See Roberts v. City Ice 

& Coal Co., 210 N.C. 17, 185 S.E. 438 (1936), 
where it is stated: “The liability of the employer 
under the award is primary. He, by contract, 
may secure liability insurance for his protection, 
but his obligation to the injured employee is 
unimpaired.” 

Cited in Sayles v. Loftis, 217 N.C. 674, 9 
S.E.2d 393 (1940); Tilghman v. West of New 
Bern Volunteer Fire Dep’t, 32 N.C. App. 767, 233 
S.E.2d 598 (1977). 

§ 97-20. Priority of compensation claims against assets of employer. — All 
rights of compensation granted by this Article shall have the same preference 
or priority for the whole thereof against the assets of the employer as is allowed 
by law for any unpaid wages for labor. (1929, c. 120, s. 0.) 

§ 97-21. Claims unassignable and exempt from taxes and debts; agreement 
of employee to contribute to premium or waive right to compensation void; 
unlawful deduction by employer. — No claim for compensation under this 
Article shall be assignable, and all compensation and claims therefor shall be 
exempt from all claims of creditors and from taxes. 
No agreement by an employee to pay any portion of premium paid by his 

employer to a carrier or to contribute to a benefit fund or department maintained 
by such employer for the purpose of providing compensation or medical services 
and supplies as required by this Article shall be valid, and any employer who 
makes a deduction for such purpose from the pay of any ilevad entitled to 
the benefits of this Article shall be guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not more than five hundred dollars 
($500.00). No agreement by an employee to waive his right to compensation 
under this Chapter shall be valid. (1929, ¢. 120, s. 21.) 

Editor’s Note. — For a discussion of this 
section, see 8 N.C.L. Rev. 477. And see 15 N.C.L. 
Rev. 286. 

Exemption Lost on Transfer to Another 
Fund. — See Merchants Bank v. Weaver, 213 
N.C. 767, 197 S.E. 551 (1938). 
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Stated in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948). 

§ 97-22. Notice of accident to employer. — Every injured employee or his 
representative shall immediately on the occurrence of an accident, or as soon 
thereafter as practicable, give or cause to be given to the employer a written 
notice of the accident, and the employee shall not be entitled to physician’s fees 
nor to any compensation which may have accrued under the terms of this Article 
prior to the giving of such notice, unless it can be shown that the employer, his 
agent or representative, had knowledge of the accident, or that the party 
required to give such notice had been prevented from doing so by reason of 
physical or mental incapacity, or the fraud or deceit of some third person; but 
no compensation shall be payable unless such written notice is given within 30 
days after the occurrence of the accident or death, unless reasonable excuse is 
made to the satisfaction of the Industrial Commission for not giving such notice 
and the Commission is satisfied that the employer has not been prejudiced 
thereby. (1929, c. 120, s. 22.) 

Cross Reference. — As to minor dependent Commission. Garmon v. Tridair Indus., Inc., 14 
without guardian, etc., see note to § 97-50. N.C. App. 574, 188 S.E.2d 523 (1972). 

Necessity for Giving Notice. — In Singleton Finding That Employer Not Prejudiced by 
v. Durham Laundry Co., 213 N.C. 32, 195S.E.34 Lack of Notice. — A finding by the Commission 
(1938), the court stated that an employee “is not that the employer has not been prejudiced by the 
entitled to recover unless he can show that he failure of the plaintiff to give notice of the injury 
has complied with the provisions of the statute within 30 days after the accident, suffices to 
in respect to the giving of notice, or has shown _ sustain the award from and after such notice; 
reasonable excuse to the satisfaction of the but not for benefits which may have accrued 
Industrial Commission for not giving such notice _ priot thereto. Eller v. Lawrence Leather Co., 222 
and the Commission is satisfied that the N.C. 604, 24 S.E.2d 244 (1943); Cross v. 
employer has not been prejudiced thereby.” Fieldcrest Mills, Inc., 19 N.C. App. 29, 198 S.E.2d 

Notice Held Insufficient. — In Jacobs v.Safie 110 (1978). 
Mfg. Co., 229 N.C. 660, 50 S.E.2d 738 (1948), Failure to Give Written Notice Excused. — 
claimant, after his injury, sent two or three There was competent evidence to support the 
messages to the superintendent, requesting him commission’s determination that the claimant 
to come to see him, and the superintendent was reasonably excused from not giving written 
promised to do so but never did. Also, claimant’s _ notice and that the employer was not prejudiced 
sister testified that she told the superintendent, thereby where the evidence indicated that on the 
(nearly four months after the injury) that date of the injury by accident about 10 minutes 
claimant had been hurt in the mill. It was held after it occurred, and during plaintiff’s 
that this did not constitute sufficient notice of hospitalization, the plant manager visited 
injury, nor did it constitute a basis for estoppel plaintiff who related the details of the 
against the defendant to plead the provisions of occurrence to him. Key v. Wagner Woodcraft, 
this section. Inc., 83 N.C. App. 310, 235 S.E.2d 254 (1977). 

Exceptions to Required Written Notice. — Fact That Employer Continued to Pay 
This section clearly requires written notice byan Employee’s Salary after Injury. — Where 
injured employee to his employer within 30 days __ plaintiff suffered a disabling injury which he 
after the occurrence of the accident or death failed to report, the fact that defendant 
unless the commission is satisfied of two things: continued to pay his salary for a while does not 
(1) that there was reasonable excuse for not constitute an estoppel in the absence of proof 
giving the written notice, and (2) the employer _ that defendant knew of the injury at the time the 
was not prejudiced thereby. Pierce v. Autoclave payments were made. Lilly v. Belk Bros., 210 
Block Corp., 27 N.C. App. 276, 218 S.E.2d 510, N.C. 735, 188 S.E. 319 (1936). 
cert. denied, 288 N.C. 731, 220 S.E.2d 351 (1975). A finding by the Commission that plaintiff 

Power of Commission to Find Failure to was not capable of coherent, normal thought 
Give Notice. — The fact that no reference was at the time of his examination by physicians falls 

made to a failure to give written notice of an short of a finding that he was prevented from 
alleged accident to the employer incompliance giving written notice of his injury by reason of 
with this section by the hearing Commissioner _ physical or mental incapacity so as to entitle him 
does not preclude such finding by the full to the benefits which may have accrued prior to 
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the giving of such notice. Eller v. Lawrence 
Leather Co., 222 N.C. 604, 24 S.E.2d 244 (1943), 
Commission’s Findings Conclusive _ if 

Supported by Sufficient Evidence. — Where 
the evidence is sufficient to support the 
commission’s findings that reasonable excuse 
for not giving the required written notice was 
shown, and that the employer was not prejudiced 
by the failure to give written notice, the findings 
are conclusive on appeal. Key v. Wagner 
Woodcraft, Inc., 88 N.C. App. 810, 285 S.E.2d 
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considered, the act makes no mention of 
pleadings. Clark v. Gastonia Ice Cream Co., 261 
N.C. 284, 184 S.E.2d 354 (1964). 

Cited in Wilson v. E.H. Clement Co., 207 N.C. 
541, 177 S.E. 797 (1935); Hanks v. Southern Pub. 
Util. Co., 210 N.C. 812, 186 S.E. 252 (1936); 
Matros v. Owen, 229 N.C. 472, 50 S.E.2d 509 
(1948); Duncan v. Carpenter, 2838 N.C. 422, 64 
S.E.2d 410 (1951); Biddix v. Rex Mills, Inc., 237 
N.C. 660, 75 S.E.2d 777 (1958); Hinson v. Creech, 
286 N.C. 156, 209 S.E.2d 471 (1974). 

254 (1977). 
Pleadings. — Unless the notice of accident 

required by this section and § 97-23 is so 

§ 97-23. What notice is to contain; defects no bar; notice personally or by 
registered letter or certified mail. — The notice provided in the foregoing 
section [G.S. 97-22] shall state in ordinary language the name and address of the 
employee, the time, place, nature, and cause of the accident, and of the resultin 
injury or death; and shall be signed by the employee or by a Berge on his behalf, 
or, in the event of his death, by any one or more of his dependents, or by a person 
in their behalf. 
No defect or inaccuracy in the notice shall be a bar to compensation unless the 

employer shall prove that his interest was prejudiced thereby, and then only to 
such extent as the prejudice. 

Said notice shall be given personally to the employer or any of his agents upon 
whom a summons in civil action may be served under the laws of the State, or 
may be sent by registered letter or certified mail addressed to the ets at 
Hehe known residence or place of business. (1929, c. 120, s. 28; 1959, c. 863, 
Sols 

N.C. 472, 50 S.E.2d 509 (1948); Biddix v. Rex 
Mills, Inc., 287 N.C. 660, 75 S.E.2d 777 (1953); 
McGill v. Bison Fast Freight, Inc., 245 N.C. 469, 
96 S.E.2d 488 (1957). 

Pleadings. — See same catchline in note to 
§ 97-22. 

Applied in Lilly v. Belk Bros., 210 N.C. 735, 
188 S.E. 319 (1936). 

Cited in Wilson v. E.H. Clement Co., 207 N.C. 
541, 177 S.E. 797 (1935); Matros v. Owen, 229 

§ 97-24. Right to compensation barred after two years; destruction of 
records. — (a) The right to compensation under this Article shall be forever 
barred unless a claim Fe filed with the Industrial Commission within two years 
after the accident. 

(b) If any claim for compensation is hereafter made upon the theory that such 
claim or the injury upon which said claim is based is within the jurisdiction of 
the Industrial Commission under the provisions of this Metis: and if the 
Commission, or the Supreme Court on appeal, shall adjudge that such claim is 
not within the Article, the claimant, or if he dies, his personal representative, 
shall have one year after the rendition of a final judgment in the case within 
which to commence an action at law. 

(c) When all claims and reports required by this Article have been filed, and 
the cases and records of which they are a part have been closed by proper 
reports, receipts, awards or orders, these records, may after five years in the 
discretion of the Commission, with and by the authorization and approval of the 
Department of Cultural Resources, be destroyed by burning or otherwise. (1929, 
C ow a viet c. 449, s. 2: 1945, c. 766; 1955, c. 1026, s. 12: 19738, c. 476, s. 48; 
re Sick. 
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Cross References. — As to corresponding 
limitations in cases of occupational diseases, see 
§ 97-58. 

Editor’s Note. — Several of the cases in the 
following note were decided under this section 
as it stood before the 1955 amendment, when the 
limitation upon the filing of claims was one year. 

For note on the range of compensable 
consequences of a work-related injury, see 49 
N.C.L. Rev. 583 (1971). For article, “Statutes of 
Limitations in the Conflict of Laws,” see 52 
N.C.L. Rev. 489 (1974). 

Limited Jurisdiction of the Industrial 
Commission. — The Industrial Commission has 
a special or limited jurisdiction created by 
statute, and confined to its terms. Viewed as a 
court, it is one of limited jurisdiction, and it is a 
universal rule of law that parties cannot, by 
consent, give a court, as such, jurisdiction over 
subject matter of which it would otherwise not 
have jurisdiction. Jurisdiction in this sense 
cannot be obtained by consent of the parties, 
waiver, or estoppel. Barham v. Kayser-Roth 
Hosiery Co., 15 N.C. App. 519, 190 S.E.2d 306 
(1972). 

The requirement that claim be filed within a 

certain time is a condition precedent to the 
right to compensation, and not a statute of 
limitation. For this reason, where a claim for 
compensation under the provisions of the 
Workers’ Compensation Act has not been filed 
with the Industrial Commission within the 
statutory period after the date of the accident, 
which resulted in the injury for which 
compensation is claimed, or where the Industrial 
Commission has not acquired jurisdiction of such 
claim within the statutory period, the right to 
compensation is barred. Winslow v. Carolina 
Conference Ass’n, 211 N.C. 571, 191 S.E. 403 
(1937). See Whitted v. Palmer-Bee Co., 228 N.C. 
447, 46 S.E.2d 109 (1948), noted in 58 Yale L.J. 
495. 

The requirement of filing a claim in accord 
with the provisions of this statute is a condition 
precedent to the right to compensation and not 
a statute of limitation. Barham v. Kayser-Roth 
Hosiery Co., 15 N.C. App. 519, 190 S.E.2d 306 
(1972). 

The requirement that a claim be filed in accord 
with the provisions of this section constitutes a 
condition precedent to the right to compensation, 
and is not a statute of limitations. Montgomery 
v. Horneytown Fire Dep’t, 265 N.C. 553, 144 
S.E.2d 586 (1965). 

The requirement that an injured employee file 
notice of his claim within a certain period from 
the date of injury, is not a statute of limitations, 
but a condition precedent to the right to 
compensation. Lineberry v. Town of Mebane, 
218 N.C. 737, 12 S.E.2d 252 (1940). 

The plaintiff’s inchoate right to compensation 
arose by operation of law on the date of the 
accident. But his substantive right to 
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compensation was not fixed by the simple fact of 
injury arising out of and in the course of his 
employment. The requirement of filing claim 
within the time limited by this section was a 
condition precedent to his right to compensation. 
Necessarily, then, the element of filing claim 
within the time limited was of the very essence 
of the plaintiff’s right to recover compensation. 
McCrater v. Stone & Webster Eng’r Corp., 248 
N.C. 707, 104 8.E.2d 858 (1958). 

Timely Filing of Claim or Submission of 

Settlement Agreement Jurisdictional. 
Where there was no evidence that the Industrial 
Commission acquired jurisdiction either by the 
timely filing of a claim or by the submission of 
a voluntary settlement agreement to the 
Commission for approval, the Industrial 
Commission properly dismissed plaintiff’s claim 
for lack of jurisdiction. Barham v. Kayser-Roth 
Hosiery Co., 15 N.C. App. 519, 190 S.E.2d 306 
(1972). 
Time Limit in Effect on Date of Accident 

Controls. — The time limit fixed by this section 
as it existed on the date of the accident, being a 
part of the plaintiff's substantive right of 
recovery, could not be enlarged by subsequent 
statute, i.e., the 1955 amendment. To do so would 
be to deprive the defendants of vested right. 
McCrater v. Stone & Webster Eng’r Corp., 248 
N.C. 707, 104 S.E.2d 858 (1958). 

Report of Accident and Claim of Employee 
Filed by Employer. — When the employer has 
filed with the Commission a report of the 
accident and claim of the injured employee, the 
claim is filed with the Commission within the 
meaning of this section. Hardison v. W.H. 
Hampton & Son, 203 N.C. 187, 165 S.E. 355 
(1932), distinguished in Whitted v. Palmer-Bee 
Co., 228 N.C. 447, 46 S8.E.2d 109 (1948). 

There is no provision in the North Carolina act 
requiring an injured employee to file a claim for 
compensation for his injury with the North 
Carolina Industrial Commission. When the 
employer has filed with the Commission a report 
of the accident and claim of the injured 
employee, the Commission has jurisdiction of the 
matter, and the claim is filed with the 
Commission within the meaning of this section. 
Smith v. Allied Exterminators, Inc., 11 N.C. App. 
76, 180 S.E.2d 390, rev’d on other grounds, 279 
N.C. 588, 184 S.E.2d, 296 (1971); Hardison v. 
W.H. Hampton & Son, 203 N.C. 187, 165S.E. 355 

(1932). 
Report Filed by Employer on Verbal 

Information is Proper. — Where an employer 
files a report with the Commission within the 
prescribed time upon verbal information given 
by the representative of the employee, the 
representative not being able to read or write, 
and the employer admits liability, the report has 
been properly filed with the Industrial 
Commission as a claim and it acquires 
jurisdiction. Hanks v. Southern Pub. Util. Co., 
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210 N.C. 312, 186 S.E. 252 (1936), noted with 
proposal for amendment, 15 N.C.L. Rev. 85. 

The Form No. 19 prescribed by the Industrial 
Commission has been amended and now contains 
on its face the statement that it is filed only in 
compliance with § 97-92 and is not employee’s 
claim for compensation. See Whitted v. 
Palmer-Bee Co., 228 N.C. 447, 46 S.E.2d 109 
(1948) (concurring opinion). 

Letter Constituted Sufficient Filing of 
Claim. — A letter which was written to the 
Commission within two years of the alleged 
accident and injury to plaintiff and which 
specifically requested a hearing upon the alleged 
injury constituted sufficient filing of claim and 
compliance with this section to vest jurisdiction 
of the accident in the Commission. Cross v. 
Fieldcrest Mills, Inc., 19 N.C. App. 29, 198 S.E.2d 
110 (1973). 
Claim Need Not Be Filed before Bringing 

Action. — Subsection (b) of this section does not 
require plaintiff to file a claim with the 
Industrial Commission, as a court of first 
instance, before bringing an action in the 
superior court. The subsection was intended to 
defer the time in which action in the proper court 
might be brought when mistaken resort to the 
Commission has been made. Barber v. Minges, 
223 N.C. 2138, 25 S.E.2d 837 (1948). 
Payment of Medical Expenses by Employer 

Does Not Constitute Waiver of Limitation. — 
See note to § 97-25. 
Payment of Medical Expenses by Defendant 

Carrier Does Not Constitute Waiver of 
Limitation. — The voluntary payment of a 
medical bill by defendant carrier is not an 
admission of liability and does not dispense with 
the necessity of filing a claim with the Industrial 
Commission within two years of the date of the 
accident. Barham v. Kayser-Roth Hosiery Co., 
15 N.C. App. 519, 190 S.E.2d 306 (1972). 
Report Filed by Employer and Award for 

Medical Expenses. — In Thompson vy. Virginia 
& C.S.R.R., 216 N.C. 554, 6 S.E.2d 38 (1939), the 
employer gave notice to the Commission of an 
accident to its employee. Subsequently an award 
for medical expenses was made by the 
Commission on application of the doctor but no 
hearing before the Commission was ever asked 
by employer or employee. In a suit by the 
employee against the alleged negligent third 
party, the period of limitation prescribed in this 
section having passed, the court observed that 
the period for filing plaintiff’s claim had elapsed 
and “no other right of action could now accrue 
for the benefit of the employer, or its insurance 
carrier.” 

Claims Not Filed within Time Prescribed. — 
Where an employee did not file a claim until 
more than the prescribed time after injury, and 
the employer did not file a report of the accident 
because it did not have knowledge thereof, 
although it delivered claimant’s wages to him 
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after the disability resulting from the injury, but 
thought the disability was due to a prior injury, 
had no knowledge of the subsequent injury, and 
made no representations that the wages 
delivered to the claimant were in lieu of 
compensation, the evidence supported a finding 
that the claim was not filed within the time 
prescribed by this section. Lilly v. Belk Bros., 
210 N.C. 735, 188 S.E. 319 (1936). 

Claimant was injured by accident arising out 
of and in the course of his employment. He 
reported the accident to the employer, who, on 
the day of the accident, reported it to the 
Industrial Commission as required by § 97-92. 
Subsequently bills for medical services rendered 
claimant as a result of the injury were approved 
for payment by the Commission. No claim for 
compensation was filed by the employee, the 
employer or the insurance carrier. After the 
expiration of the period of limitation, the 
employee first discovered the serious effects of 
the accident and requested a hearing before the 
Industrial Commission. It was held that no claim 
for compensation having been filed within the 
statutory period from the date of the accident 
and no request for hearing having been made 
within that time, and no payment of bills for 
medical treatment having been made within the 
statutory period prior to the request for a 
hearing, the claim was barred by this section. 
Whitted v. Palmer-Bee Co., 228 N.C. 447, 46 
S.E.2d 109 (1948), distinguishing Hardison v. 
W.H. Hampton & Son, 203 N.C. 187, 165 8.E. 355 
(1932), and Hanks v. Southern Pub. Util. Co., 210 
N.C. 312, 186 S.E. 252 (1936). 

Commission’s finding that the employee did 
not file his claim within the period of limitation, 
and that claim was therefore barred, was 
affirmed on appeal. Coats v. B. & R. Wilson, Inc., 
244 N.C. 76, 92 S8.E.2d 446 (1956). 

Limitation Tolled as to Employee under 18 
and without Guardian. — The limitation of time 
provided by this section as against an employee 
under 18 years of age, who is without guardian 
or other legal representative, is tolled until he 
arrives at the age of 18. Lineberry v. Town of 
Mebane, 219 N.C. 257, 13 8.E.2d 429 (1941). 

Prosecuting Common-Law Action and 
Failing to File Application for Hearing Is Not 
Abandonment of Filed Claim. The 
prosecution of a suit at common law and the 
failure to file application for a hearing when 
requested did not amount to an abandonment of 
claim for compensation, and no final award 
having been made at the time of the filing of 
formal petition for an award, the matter was 
pending at that time before the Commission, and 
it was error to deny compensation on the ground 
that claimant was barred by failure to file claim 
within the time prescribed after the death of the 
deceased employee. Hanks v. Southern Pub. 
Util. Co., 210 N.C. 312, 186 S.E. 252 (1936), noted 
in 15 N.C.L. Rev. 85. 
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Implied Agreement Not to Plead Statute. — 
Where the injured party was led to believe that 
his wages were accruing to his benefit, and he 
delayed filing his claim for more than the time 
prescribed, it was held that the facts do not bring 
the case within the principle of equitable 
estoppel, there being no request by defendant 
that claimant delay the pursuit of his rights, nor 
as an express or implied agreement not to plead 
the statute. Wilson v. E.H. Clement Co., 207 N.C. 
541, 177 S.E. 797 (1935). 

Evidence held not to show any representation 
by the employer that the accident had been 
reported, or any agreement, express or implied, 
that the bar of the statute of limitations in this 
section would not be pleaded, and therefore the 
employer was not estopped from setting up the 
defense of the bar of the statute. Jacobs v. Safie 
Mfg. Co., 229 N.C. 660, 50 S.E.2d 788 (1948). 

Effect of Dismissal on Rights of Dependents. 
— Where the claim of an employee under the 
Workers’ Compensation Act is dismissed 
because not filed within the period prescribed by 
this section, and pending appeal the employee 
dies as a result of the accidental injury, his 
dependents’ claim- for compensation for his 
death brought one month after his death is not 
barred, the dependents not being parties in 
interest in the prior proceeding, and their claim 
being an original right enforceable only after his 
death. Wray v. Carolina Cotton & Woolen Mills 
Co., 205 N.C. 782, 172 S.E. 487 (1934), decided 
prior to the 1933 amendment. 
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Award Protecting Employee against 
Possible Loss of Rights. — Where claimant 
suffered a general partial disability, but 

continued to receive the same wages, which 
amounted to more than the assessable amount 
of compensation for his injury, he could not 
receive additional compensation. To protect the 
employee against the possibility that the 
employer might, after the expiration of the 
period of limitation, discontinue the employment 
and thus defeat the rights of the employee, the 
Commission, after finding the existence of the 
disability, directed that an award issue subject to 
specified limitations. It directed compensation at 
the statutory rate ‘‘at any time it is shown that 
the claimant is earning less,” etc., during the 
statutory period of 300 weeks. By this order the 
Commission, in effect, retained jurisdiction for 
future adjustments. In so doing it did not exceed 
its authority. Branham v. Denny Roll & Panel 
Co., 223 N.C. 233, 25 S.E.2d 865 (1943). 

Applied in Clodfelter v. United Furn. Co., 38 
N.C. App. 45, 247 S.E.2d 263 (1978). 

Cited in Matros v. Owen, 229 N.C. 472, 50 
S.E.2d 509 (1948); Duncan v. Carpenter, 233 N.C. 
422, 64 S.E.2d 410 (1951); Harris v. Asheville 
Contracting Co., 240 N.C. 715, 88 S.E.2d 802 
(1954); McGill v. Bison Fast Freight, Inc., 245 
N.C. 469, 96 S.E.2d 438 (1957); Shelton v. Spice & 
Span Dry Cleaners, 2 N.C. App. 528, 163 S.E.2d 
288 (1968); Hinson v. Creech, 286 N.C. 156, 209 
S.E.2d 471 (1974). 

§ 97-25. Medical treatment and supplies. — Medical, surgical, hospital, 
nursing services, medicines, sick travel, rehabilitation services, and other 
treatment including medical and surgical supplies as may reasonably be required 
to effect a cure or give relief and for such additional time as in the judgment 
of the Commission will tend to lessen the period of disability, and in addition 
thereto such original artificial members as may be reasonably necessary at the 
end of the healing period shall be provided by the employer. In case of a 
controversy Peay between the employer and employee relative to the 
continuance of medical, surgical, hospital, or other treatment, the Industrial 
Commission may order such further treatments as may in the discretion of the 
Commission be necessary. 

The Commission may at any time upon the request of an employee order a 
change of treatment and designate other treatment suggested by the injured 
employee subject to the approval of the Commission, and in such a case the 
expense thereof shall be borne by the employer upon the same terms and 
conditions as hereinbefore provided in this section for medical and surgical 
treatment and attendance. 

The refusal of the employee to accept any medical, hospital, surgical or other 
treatment or rehabilitative procedure when pitiered by the Industrial 
Commission shall bar said employee from further compensation until such 
refusal ceases, and no compensation shall at any time be paid for the period of 
suspension unless in the opinion of the Industrial Commission the circumstances 
justified the refusal, in which case, the Industrial Commission may order a 
change in the medical or hospital service. 
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If in an emergency on account of the employer’s failure to provide the medical 
or other care as herein specified a physician other than provided by the employer 
is called to treat the injured employee, the reasonable cost of such service shall 
be paid by the employer if so ordered by the Industrial Commission: Provided, 
however, if he so desires, an injured employee may select a physician of his own 
choosing to attend, prescribe and assume the care and charge of his case, subject 
to the approval of the Industrial Commission. (1929, c. 120, s. 25; 1931, c. 274, 
Sa4:19S38 ee bO0b ROSS, CHLOZG6 psi Zeal 973), 6. 1520)-s.ole) 

Editor’s Note. — See 9 N.C.L. Rev. 405. 
As to independent suit by physician against 

employee to recover for medical services, see 
note to § 97-90. 

Insurer’s Obligation to Furnish Medical 
Attention. — An employee brought action 
against the insurance carrier and its agent, 

alleging that after his injury the agent, on behalf 
of insurer, induced him to dispense with the 
services of his physician and consult physicians 
selected by insurer, and that insurer promised to 
provide hospitalization and surgical service 
recommended by insurer’s physicians, but failed 
to do so to plaintiff’s permanent injury. It was 
held that insurer’s obligation to furnish medical 
attention necessary to plaintiff's complete 
recovery was founded on this section, and the 
Industrial Commission has exclusive jurisdiction 
of plaintiff’s claim. Hedgepeth v. Lumbermen’s 
Mut. Cas. Co., 209 N.C. 45, 182 S.E. 704 (1935). 

Medical, etc., Expenses Not Included in 

Maximum Amount Recoverable for One 
Injury. — See Morris v. Laughlin Chevrolet Co., 
217 N.C. 428, 8 S.E.2d 484 (1940). 

Payment of Medical Expenses Does Not 
Constitute Admission or Waiver by Employer. 
— The Workers’ Compensation Act, by this 
section, requires or permits an employer to pay 
bills for medical and other treatment of an 
employee, and the payment of such_ bills, 
approved by the Commission, even without 
formal denial of liability, cannot have the effect 
of an admission of liability by the employer or 
constitute a waiver of the requirement of filing 
timely claim by the employee as provided in 
§ 97-24. Such facts are insufficient to invoke the 
doctrine of estoppel. Biddix v. Rex Mills, Inc., 
237 N.C. 660, 75 S.E.2d 777 (1958). 

Payment of Full Wages Does Not Determine 
Liability for Treatment. — The act of an 
employer in paying an injured employee’s wages 
in full from the date of the injury should not be 
determinative of the employee’s disability and 
thereby relieve the employer or insurance 
carrier from liability for hospital and medical 
care designed to improve his capacity to earn 
wages. Ashley v. Rent-A-Car Co., 271 N.C. 76, 
155 S.E.2d 755 (1967). 
The rule that denies compensation to an 

injured employee who has lost no wages is 
necessarily applied in some cases growing out of 
§ 97-30 in order to determine the amount of 
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compensation due, but it is not applicable to 
medical, surgical, hospital, and nursing services 
under this section, as medical and hospital 
expenses are not a part of, and are not included 
in, determining recoverable compensation. 
Ashley v. Rent-A-Car Co., 271 N.C. 76, 155 
S.E.2d 755 (1967). 

Plaintiff Permanently and Totally Disabled. 
— Plaintiff suffered a head injury and developed 
dementia praecox, which physicians pronounced 
incurable. She required constant medical 
attention. The order requiring defendant to 
continue treatment was reversed. While the 
plaintiff might be made more comfortable by 
further treatment, the evidence showed that the 
period of disability would not be lessened. 
Millwood v. Firestone Cotton Mills, 215 N.C. 519, 
2 S.E.2d 560 (1939). 

Additional Medical Treatment to Lessen 
Period of Disability. — The provision of this 
section that the employer should be liable for 
additional medical treatment to effect a cure or 
give relief is limited by the provision of this 
section to cases in which such additional medical 
treatment would tend to lessen the period of the 
employee’s disability, and the discretionary 
power to award such additional medical 
treatment is also subject to this limitation; nor 
may liability for medical attention be extended 
upon the ground that public policy demands that 
the care of a permanently disabled employee 
should not be cast upon the State, the extent of 
liability under the act being definitely prescribed 
by its provisions. Millwood vy. Firestone Cotton 
Mills, 215 N.C. 519, 2 S.E.2d 560 (1939). 

The provision of this section that the employer 
should be liable for medical and nursing 
services for such time as such services will tend 
to lessen the period of disability does not 
preclude such payments when the disability is 
permanent, provided such services will tend to 
lessen the degree of disability. Ashley v. 
Rent-A-Car Co., 271 N.C. 76, 155 S.E.2d 755 
(1967). 

Relaxation of Rule as to Fees for Practical 

Nursing. — Industrial Commission was not 
entitled to relax its rule that fees for practical 
nursing would not be allowed unless written 
authority was obtained from Commission in 
advance, so as to award mother of injured 
employee an amount for practical nursing 
services rendered to injured employee, where 
record showed that Commission never gave its 
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written or oral permission for rendition of medical, etc., bills, defendant then has a right on 
services. Hatchett v. Hitchcock Corp., 240 N.C. appeal to challenge the action of the Commission 
591, 88 S.E.2d 589 (1954). in respect to the bills approved by it, in whole or 

Cost of Treatment of Veteran May Be _ in part, if it deems it advisable to do so. Bass v. 
Recovered. — The Administrator of Veterans Mecklenburg County, 258 N.C. 226, 128 S.E.2d 
Affairs may recover from the employer and its 570 (1962). 
insurance carrier the cost of treatment in a Applied in Godwin v. Swift & Co., 270 N.C. 
veterans hospital for compensable injuries 690, 165S.E.2d 157 (1967); Schofield v. Great Atl. 
received by an indigent ex-serviceman in the & Pac. Tea Co., 32 N.C. App. 508, 282 S.E.2d 874 
course of hisemployment. Marshall v. Rebert’s (1977), 
Poultry Ranch & Egg Sales, 268 N.C. 228, 150 Stated in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 423 (1966). S.E.2d 504 (1948). 
The failure of the employer to seek relief Cited in Matros v. Owen, 229 N.C. 472, 50 

from the Commission precludes the employer _S.E.2d 509 (1948); Morgan v. Thomasville Furn. 
from raising the refusal to submit to an Indus., 2 N.C. App. 126, 162 S.E.2d 619 (1968); 
operation in opposition to the employee’s claim Gantt v. Hickory Motor Sales, Inc., 8 N.C. App. 
for compensation. Crawley v. Southern Devices, 559, 174 8.E.2d 624 (1970); Shuler v. Talon Div. 
Inc., 81 N.C. App. 284, 229 S.E.2d 325 (1976), of Textron, 30 N.C. App. 570, 227 S.E.2d 627 
cert. denied, 292 N.C. 467, 284 S.E.2d 2 (1977). (1976). 

Appeal from Approval of Medical Bills. — 
When the Commission approves claimant’s 

§ 97-26. Liability for medical treatment measured by average cost in 
community; malpractice of physician. — The pecuniary liability of the 
employer for medical, surgical, hospital service, nursing services, medicines, sick 
travel or other treatment required when ordered by the Commission, shall be 
limited to such charges as prevail in the same community for similar treatment 
of injured persons of a like standard of living when such treatment is paid for 
by the injured person, and the employer shall not be liable in damages for 
malpractice by a physician or surgeon furnished by him pursuant to the 
provisions of this section, but the consequences of any such malpractice shall be 
deemed part of the injury resulting from the accident, and shall be compensated 
for as such. (1929, c. 120, s. 26; 1955, c. 1026, s. 3.) 

Liability of Physician or Surgeon Is Not Employee Is Not Deprived of Right of Action 
Affected by This Section. — The purpose of this against Physician or Surgeon. — The act does 
section is to treat the consequences of  notdeprive an employee of aright to maintain an 
malpractice by a physician or surgeon as partof action at common law for malpractice against 
the consequences of the original injury as the physician or surgeon selected by the 
between the employee and the employer, andso, employer to treat his injuries received in the 
the employer’s insurance carrier. Thus, the course of his employment, when the physician is 
employee’s right to benefit under the act on nota full-time employee of the employer. Bryant 
account of the consequences of such malpractice v. Dougherty, 267 N.C. 545, 148 S.E.2d 548 
does not depend upon the employer’s negligence. (1966). 
Conversely, the employer’s liability for such The act does not abrogate the employee’s 
consequences of malpractice by a physician or common-law right of action against the 
surgeon is limited to those benefits provided attending physician or surgeon, and does not 
under the act. It was not the purpose of this confer upon the Industrial Commission 
section to affect in any way the liability of the jurisdiction to hear and determine such action. 
physician or surgeon. Bryant v. Dougherty, 267 Bryant v. Dougherty, 270 N.C. 748, 155 S.E.2d 
N.C. 545, 148 S.E.2d 548 (1966). 181 (1967). 

This section relates to the right of the Provided Physician Carries on Independent 
employee to recover damages or benefits under Practice. — Where a physician is carrying on an 
the act from the employer, and so from the independent practice of medicine or surgery, he 
insurance carrier of the employer. It does not _ is not “conducting the business” of an industrial 
impose liability upon the physician or surgeon or corporation merely because the manager of the 
relieve him thereof. Bryant v. Dougherty, 267 plant sends to him, for examination and 
N.C. 545, 148 S.E.2d 548 (1966); Bryant v. treatment, those who, from time to time, sustain 
Dougherty, 270 N.C. 748, 155 S.E.2d 181 (1967). _ injuries in the plant. Under these circumstances, 

§ 97-9 does not deprive the employee of his 
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common-law right to a physician or surgeon 
who, in the course of such examination or 
treatment, is negligent and thereby aggravates 
the original injury. Bryant v. Dougherty, 267 
N.C. 545, 148 S.E.2d 548 (1966). 
Approval of Bills Where Liability for 

Medical Care Voluntarily Incurred by 
Employer. — When liability for the medical care 
of an employee who has suffered an accident is 
voluntarily incurred by the employer, the bills 
therefor must be approved by the Commission 
before the employer can demand reimbursement 
from its insurance carrier. In this manner such 
expenditures are kept within the schedule of 
fees and charges adopted by the Commission. 
Biddix v. Rex Mills, Inc., 237 N.C. 660, 75 S.E.2d 
777 (1958). 

Injury or suffering sustained by employee in 

consequence of malpractice of a physician or 
surgeon furnished by the employer or carrier is 
not ground for an independent action; under this 
section it is a constituent element of the 
employee’s injury for which he is entitled to 
compensation. In such event the employer and 
the carrier are primarily liable and the question 
of secondary liability is eliminated. Hoover v. 
Globe Indem. Co., 202 N.C. 655, 163 S.E. 758 
(1932). 

The physician and carrier are not joint 
tort-feasors within the meaning of former 
§ 1-240. Hoover v. Globe Indem. Co., 202 N.C. 
655, 168 S.E. 758 (1932), following Brown v. 
Southern Ry., 202 N.C. 256, 162 S.E. 613 (1932). 

The malpractice of the physician or surgeon 
selected by the employer or carrier is not ground 
for an independent action against the employer 
or the carrier but is, as to them, one of the 
consequences of the original injury and is to be 
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compensated as such in accordance with the 
provision of the Workers’ Compensation Act. 
Hence, a cross action for contribution on the 
theory that the carrier and the physician were 
joint tort-feasors did not lie. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 (1966). 

Commission Does Not Have Jurisdiction of 
Malpractice Action. — The act does not confer 
upon the Industrial Commission jurisdiction to 
hear and determine an action brought by an 
injured employee against a physician or surgeon 
to recover damages for injury due to the 
negligence of the latter in the performance of his 
professional services to the employee. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 (1966); 
‘Bryant v. Dougherty, 270 N.C. 748, 155 S.E.2d 
181 (1967). 

Superior Court Has Jurisdiction of Such 
Action. — Since the act does not abrogate the 
employee’s common-law right of action against 
the attending physician or surgeon and does not 
confer upon the Industrial Commission 
jurisdiction to hear and determine such action, 
thie superior court has jurisdiction to do so. 
Bryant v. Dougherty, 267 N.C. 545, 148 8.E.2d 
548 (1966). 

As to independent suit by physician against 

employee to recover for medical services, see 
note to § 97-90. 

Applied in Godwin v. Swift & Co., 270 N.C. 
690, 155 S.E.2d 157 (1967). 

Stated in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); Hatchett v. Hitchcock Corp., 
240 N.C. 591, 83 S.E.2d 539 (1954). 

Cited in Matros v. Owen, 229 N.C. 472, 50 
S.E.2d 509 (1948); Bass v. Mecklenburg County, 
258 N.C. 226, 128 S.E.2d 570 (1962). 

§ 97-27. Medical examination; facts not privileged; refusal to be examined 
suspends compensation; autopsy. — (a) After an injury, and so long as he 
claims compensation, the employee, if so requested by his employer or ordered 
by the Industrial Commission, shall, subject to the provisions of subsection (b), 
submit himself to examination, at reasonable times and places, by a duly 
qualified physician or surgeon designated and paid by the employer or the 
Industrial Commission. The employee shall have the right to have present at 
such examination any duly qualified physician or surgeon provided and paid by 
him. Notwithstanding the preys aae of G.S. 8-58, no fact communicated to or 
otherwise learned by any physician or surgeon or hospital or hospital employee 
who may have attended or examined the employee, or who may have been 
present at any examination, shall be BEV in any workmen’s compensation 
case with nee Dent to a claim pending for hearing before the Industrial 
Commission. If the employee refuses to submit himself to or in any way 
obstructs such examination requested by and provided for by the employer, his 
right to compensation and his right to take or prosecute any proceedings under 
this Article shall be suspended until such refusal or objection ceases, and no 
compensation shall at any time be payable for the period of obstruction, unless 
in the opinion of the Industrial Commission the circumstances justify the refusal 
or obstruction. The employer, or the Industrial Commission, shall have the right 
+. any case of death to require an autopsy at the expense of the party requesting 

e same. 
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(b) In those cases arising under this Article in which there is a question as to 
the percentage of permanent disability suffered by an employee, if any 
employee, required to submit to a physical examination under the provisions of 
subsection (a) is dissatisfied with such examination or the report thereof, he shall 
be entitled to have another examination by a duly qualified physician or surgeon 
licensed and practicing in North Carolina or by a duly qualified physician or 
surgeon licensed to practice in South Carolina, Gano Virginia and Pennetade 
proce said nonresident physician or surgeon shall have been approved by the 

orth Carolina Industrial Commission and his name placed on the Commission’s 
list of approved nonresident physicians and surgeons, designated by him and 
paid by the employer or the Industrial Commission in the same manner as 
physicians designated by the employer or the Industrial Commission are paid. 
Provided, however, that all travel expenses incurred in obtaining said 
examination shall be paid by said employee. The employer shall have the right 
to have present at such examination a duly qualified physician or surgeon 
provided and paid by him. No fact communicated to or otherwise learned by any 
physician or surgeon who may have attended or examined the employee, or who 
may have been present at any examination, shall be privileged, either in hearings 
provided for by this Article or any action at law. (1929, c. 120, s. 27; 1959, c. 732; 
19692135; A973) C85201s02" 19TTieed11:) 

Editor’s Note. — The 1977 amendment added 
“Notwithstanding the provisions of G.S. 8-53” to 
the beginning of the third sentence of subsection 
(a) and added “in any workmen’s compensation 
case with respect to a claim pending for hearing 
before the Industrial Commission”’ to the end of 
that sentence. 

Section 97-1.1 provides that any act referring 
to ‘““workmen’s compensation” shall be deemed 
to refer to “worker’s compensation.” 

For comment on release of medical records by 
North Carolina hospitals, see 7 N.C. Cent. L.J. 
299 (1976). 

Analysis of Blood Taken from Body after 
Death. — The percentage of alcohol in the 

determined by chemical analysis of a sample of 
blood taken from his body shortly after death, 
was competent evidence on the question of 
intoxication. Osborne v. Colonial Ice Co., 249 
N.C. 387, 106 S.E.2d 573 (1959). 
Autopsy after Burial. — One month after 

deceased’s burial defendant requested that the 
body be disinterred and a _ postmortem 
examination be made to determine the cause of 
his death. It was held that plaintiff’s consent 
was rightfully refused. There is a distinction 
between the right to have an autopsy before and 
after burial. The latter will not be granted except 
in cases of extreme emergency. Cabe v. 
Parker-Graham-Sexton, Inc., 202 N.C. 176, 162 

bloodstream of a deceased employee,  S.E. 223 (1932). 

§ 97-28. Seven-day waiting period; exceptions. — No compensation shall be 
allowed for the first seven calendar days of disability resulting from an injury, 
except the benefits provided for in G.S. 97-25. Provided however, that in the case 
the injury results in disability of more than 28 days, the compensation shall be 
allowed from the date of the disability. (1929, ce. 120, s. 28.) 

Cited in Branham v. Denny Roll & Panel Co., | Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 (1951). 
223 N.C. 238, 25 S.E.2d 865 (1943); Tucker v. 

§ 97-29. Compensation rates for total incapacity. — Except as hereinafter 
otherwise provided, where the incapacity for work eeu uoe from the injury is 
total, the employer shall pay or cause to be paid, as hereinafter provided, to the 
injured employee during such total disability a weekly compensation equal to 
sixty-six and two-thirds percent (66?/,%) of his average weekly wages, but not 
more than eighty dollars ($80.00), nor fess than twenty dollars ($20.00) per week. 

In cases of total and permanent disability, compensation, including reasonable 
and necessary nursing services, medicines, sick travel, medical, hospital, and 
other treatment or care or rehabilitative services shall be paid for by the 
employer during the lifetime of the injured employee. If death results from the 
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injury then the aes shall pay compensation in accordance with the 
provisions of G.S. 97-88. 

The weekly compensation payment for members of the North Carolina 
national guard and the North Carolina State guard shall be the maximum 
amount of eighty dollars ($80.00) per week as fixed herein. The weekly 
compensation payment for deputy sheriffs, or those acting in the capacity of 
deputy sheriffs, who serve upon a fee basis, shall be twenty dollars (350.00) a 
week as fixed herein, provided that the last sentence herein shall not apply to 
Ashe, Avery, Bladen, Carteret, Caswell, Cherokee, Gates, Hyde, Macon, Pender, 
Perquimans, Union, Watauga, and Wilkes Counties. 
An officer or member of the State Highway Patrol shall not be awarded any 

weekly compensation under the provisions of this section for the first two years 
of any incapacity resulting from an injury by accident arising out of and in the 
course of the performance by him of his official duties if, during such incapacity, 
he continues to be an officer or member of the State Highway Patrol, but he shall 
be awarded any other benefits to which he may be entitled under the provisions 
of this Article. 

Notwithstanding any other provision of this Article, beginning August 1, 1975, 
and on August 1 of each year thereafter, a maximum weekly benefit amount 
shall be computed. The amount of this maximum weekly benefit shall be derived 
by obtaining the average weekly insured wage in accordance with G.S. 96-8(22) 
and by rounding such figure to its nearest multiple of two dollars ($2.00), and 
this said maximum weekly benefit shall be applicable to all injuries and claims 
arising on and after November 1 following such computation. Such maximum 
weekly benefit shall apply to all provisions of this Chapter effective August 1, 
1975, and shall be adjusted August 1 and effective October 1 of each year 
thereafter as herein provided. (1929, c. 120, s. 29; 1939, ¢. 277, s. 1; 1948, c. 502, 
s. 3; c. 548; c, 672, s. 2; 1945, c. 766; 1947, c, 823; 1949, c. 1017; 1951, ¢. 70, s. 1; 
1958, c.' 1185, 8. 1; ¢.. 1195, s. 2; 1955, c. 1026, s. 5; 1957, ¢. 1217; 1968, c. 604,'s. 
1; 1967 $CHeeee aod, CultOanud lolly Ce Zod et CrOgl, St-1.101.0,.C. ax0, 
8.1) CiihOG as ksi Crd Ubi SellsrClOUO, SSilsees Loto, Caeoe, Si-4) L049) Cu 244.) 

Editor’s Note. — The 1979 amendment provision in the act that the latter should 
deleted ‘‘and senior members of the Civil Air 
Patrol” following ‘the North Carolina State 
guard” in the first sentence of the third 
paragraph. 

For a discussion of this section, see 8 N.C.L. 
Rey. 427. For comment on the 1943 amendments, 
see 21 N.C.L. Rev. 884. As to the 1949 
amendment, see 27 N.C.L. Rev. 495. For a 
discussion of the increase in allowable recovery 
by the 1951 amendment, see 29 N.C.L. Rev. 428. 
For note on average weekly wage and 
combination of wages, see 44 N.C.L. Rev. 1177 
(1966). 

This section should be construed in pari 
materia with § 97-31 allowing compensation for 
the loss of members, and so construed it is held 
that where an employee has suffered an injury 
to his hand arising out of and in the course of his 
employment, and the injury causes him total 
temporary disability in the course of its healing, 
and renders it necessary to amputate certain 
parts of certain fingers of the hand, he is entitled 
to receive compensation under this section for 
total temporary disability, and in addition 
thereto compensation for the loss of the parts of 
his fingers under § 97-31, there being no 

preclude the former, compensation for the latter 
to begin upon expiration of the compensation for 
the former. Rice v. Denny Roll & Panel Co., 199 
N.C. 154, 154 S.E. 69 (19380). 

If by reason of any compensable injury an 
employee is unable to work and earn any wages 
he is totally disabled and _ entitled to 
compensation for permanent total disability 
under this section unless all his injuries are 
included in the schedule set out in § 97-31. In 
that event the injured employee is entitled to 
compensation exclusively under’ §& 97-31 
regardless of his ability or inability to earn eages 
in the same or any other employment; and such 
compensation is “in lieu of all other 
compensation, including disfigurement.” Perry 
v. Hibriten Furn. Co., 296 N.C. 88, 249 S.E.2d 397 
(1978). 

This section is not subject to the limitation 
imposed by the proviso of § 97-37. Inman vy. 
Meares, 247 N.C. 661, 101 S.E.2d 692 (1958). 
Where an employee filed claim for total 

temporary disability under this section and 
thereafter recovered from his disabling injury 
and returned to his employment and was fatally 
injured in a compensable accident unconnected 
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with the prior claim, the claim for disability did 
not come within the proviso of § 97-387 and the 
right to payments accrued at the time of the 
employee’s death had vested and survived to his 
personal representative. Inman v. Meares, 247 
N.C. 661, 101 S.E.2d 692 (1958). 

Disability as used in the act means 
impairment of wage earning capacity rather 
than physical impairment. Priddy v. Blue Bird 
Cab Co., 9 N.C. App. 291, 176 S.E.2d 26 (1970). 
A person may be wholly incapable of working 

and earning wages even though her ability to 
carry out normal life functions has not been 
wholly destroyed and even though she has not 
lost 100 percent use of her nervous system. 
Little v. Anson County Schools Food Serv., 295 
N.C. 527, 246 S.E.2d 743 (1978). 

The relevant inquiry under this section is not 
whether all or some persons with plaintiff’s 
degree of injury are capable of working and 
earning wages, but whether plaintiff herself has 
such capacity. Little v. Anson County Schools 
Food Serv., 295 N.C. 527, 246 S.E.2d 743 (1978). 

Accrued Unpaid Compensation Is Asset of 
Deceased Worker’s Estate. — Compensation 
which accrues under this section during the 
lifetime of an injured worker, but is unpaid at his 
death, becomes an asset of his estate. McCulloh 

v. Catawba College, 266 N.C. 518, 146 S8.E.2d 467 
(1966). 

Other Treatment Provision Is in Addition to 

Named Items. — The provision for other 
treatment or care goes beyond and is in addition 
to the specific named essential items and 
services set out in this section. Godwin v. Swift 
& Co., 270 N.C. 690, 155 S.E.2d 157 (1967). 
Presumption of Duration of Disability. — 

The Supreme Court has held that “if an award is 
made, payable during disability, and there is a 
presumption that disability lasts until the 
employee returns to work, there is likewise a 
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presumption that disability ended when the 
employee returned to work.’ Tucker v. 
Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 (1951). 

Construction of Section Prior to Early 
Amendment. — See Smith v. Carolina Power & 
Light Co., 198 N.C. 614, 152 S.E. 805 (1930). 

Applied in Aldridge v. Foil Motor Co., 262 N.C. 
248, 136 S.E.2d 591 (1964); Anderson vy. Lincoln 
Constr. Co., 265 N.C. 431, 144 S.E.2d 272 (1965); 
Bryan v. First Free Will Baptist Church, 267 
N.C. 111, 147 8.E.2d 633 (1966); Swaney v. 
George Newton Constr. Co., 5 N.C. App. 520, 169 
S.E.2d 90 (1969); Starr v. Charlotte Paper Co., 8 
N.C. App. 604, 174 S.E.2d 342 (1970); Blalock v. 
Roberts Co., 12 N.C. App. 499, 183 S.E.2d 827 
(1971); Gaddy v. Kern, 17 N.C. App. 680, 195 
S.E.2d 141 (1973); Lewallen v. National 
Upholstery Co., 27 N.C. App. 652, 219 S.E.2d 798 
(1975). 

Quoted in Murray v. Nebel Knitting Co., 214 
N.C. 437, 199 S.E. 609 (1938). 

Cited in Stanley v. Hyman-Michaels Co., 222 
N.C. 257, 22 S.E.2d 570 (1942); Branham v. 
Denny Roll & Panel Co., 223 N.C. 238, 25 8.E.2d 
865 (1943); Duncan v. Carpenter, 233 N.C. 422, 
64 S.E.2d 410 (1951); Brinkley v. United Feldspar 
& Minerals Corp., 246 N.C. 17, 97 S.E.2d 419 
(1957); McDowell v. Town of Kure Beach, 251 
N.C. 818, 112 S.E.2d 390 (1960); Brewer v. 
Powers Trucking Co., 256 N.C. 175, 123 S.E.2d 
608 (1962); Morgan v. Thomasville Furn. Indus., 
2N.C. App. 126, 162 S.E.2d 619 (1968); Dudley v. 
Downtowner Motor Inn, 13 N.C. App. 474, 186 
S.E.2d 188 (1972); Schofield v. Great Atl. & Pac. 
Tea Co., 82 N.C. App. 508, 232 S.E.2d 874 (1977); 
Baldwin v. North Carolina Mem. Hosp., 32 N.C. 
App. 779, 233 S.E.2d 600 (1977); Hogan v. 
Johnson Motor Lines, 38 N.C. App. 288, 248 
S.E.2d 61 (1978); Sebastian v. Mona Watkins 
Hair Styling, 40 N.C. App. 30, 251 S.E.2d 872 
(1979). 

§ 97-29.1. Increase in payments in cases for total and permanent disability 
occurring prior to July 1, 1973. — In all cases of total and permanent disability 
occurring prior to July 1, 1973, weekly compensation payments shall be 
increased effective July 1, 1977, to an amount computed by multiplying the 
number of calendar years prior to July 1, 1973, that the case arose by five percent 
(5%). Payments made by the employer or its insurance carrier by reason of such 
increase in weekly benefits may be deducted by such employer or insurance 
carrier from the tax levied on such employer or carrier pursuant to G.S. 105-228.5 
or G.S. 97-100. Every employer or insurance carrier claiming such deduction or 
credit shall verify such claim to the Secretary of Revenue or the Industrial 
Commission by affidavit or by such other method as may be prescribed by the 
Secretary of Revenue or the Industrial Commission. (1977, c. 651.) 

§ 97-30. Partial incapacity. — Except as otherwise provided in G.S. 97-31, 
where the incapacity for work resulting from the injury is partial, the employer 
shall pay, or cause to be paid, as hereinafter provided, to the injured employee 
during such disability, a weekly compensation equal to sixty-six and two-thirds 
percent (667/,%) of the difference between his average weekly wages before the 
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injury and the average weekly wages which he is able to earn thereafter, but 
not more than eighty dollars ($80.00) a week, and in no case shall the period 
covered by such compensation be greater than 300 weeks from the date of injury. 
In case the partial disability begins after a period of total disability, the latter 
period shall be deducted from the maximum period herein allowed for partial 
disability. An officer or member of the State Highway Patrol shall not be 
awarded any weekly compensation under the provisions of this section for the 
first two years of any incapacity resulting from an injury by accident arising 
out of and in the course of the performance by him of his official duties if, during 
such incapacity, he continues to be an officer or member of the State Highway 
Patrol, but he shall be awarded any other benefits to which he may be entitled 
under the provisions of this Article. (1929, c. 120, s. 80; 1943, c. 502, s. 4; 1947, 
C820) 1951, Galas. 2) 1050, C. 1195,'s. 3; 1955, ¢; 1026,'s: 6; 1957, c; 1217; 1968, 
CrOUAl Sipe tooimcus4, So 2:-1969,) 0514078, 21911, ¢. 251, 8. 2; 1973, ¢. 515, 8. 
2uG (oUaSied 

Cross Reference. — As to credits, see § 97-42. 

Editor’s Note. — For comment on the 1943 
amendment, which increased the maximum 
weekly compensation, see 21 N.C.L. Rev. 384. 
The Workers’ Compensation Act is only 

intended to furnish compensation for loss of 

earning capacity. Without such loss there is no 
provision for compensation in this section, 
although even permanent physical injury may 
have been suffered. Branham vy. Denny Roll & 
Panel Co., 223 N.C. 238, 25 S.E.2d 865 (1948). 

Test of Earning Capacity. — Under the act 
wages earned, or the capacity to earn wages, is 
the test of earning capacity, or, to state it 
differently, the diminution of the power or 
capacity to earn is the measure of 
compensability. Branham v. Denny Roll & Panel 
Co., 223 N.C. 233, 25 S.E.2d 865 (1943), where 
claimant, who was found to have suffered 
one-third “general partial disability” due to back 
injury, returned to lighter work but was paid the 
same wage as before the injury, and the 
Supreme Court rejected his contention that he 
was unable to work as he had before the injury 
and was thus entitled to compensation although 
still receiving the same wage. (The 1955 
amendment to § 97-31 made back injuries 
compensable as specific disabilities under that 
section. See § 97-31(23). — Ed. note.) 

In Dail v. Kellex Corp., 233 N.C. 446, 64 S.E.2d 
438 (1951), the court said, “The disability of an 
employee ... is to be measured by his capacity 
or incapacity to earn the wages he was receiving 
at the time of the injury .... Loss of earning 
capacity is the criterion.” 
And in Hill v. DuBose, 234 N.C. 446, 67 S.E.2d 

371 (1951), the court said, “Compensation must 
be based upon loss of wage-earning power 
rather than the amount actually received.’ See 
Evans v. Asheville Citizens Times Co., 246 N.C. 

669, 100 S.E.2d 75 (1957). 
Where Employee Loses No Wages. — The 

rule that denies compensation to an injured 
employee who has lost no wages is necessarily 
applied in some cases growing out of this section 

in order to determine the amount of 
compensation due, but it is not applicable to 
medical, surgical, hospital, and nursing services 
under § 97-25, as medical and hospital expenses 
are not a part of, and are not included in, 
determining recoverable compensation. Ashley 
v. Rent-A-Car Co., 271 N.C. 76, 155 S.E.2d 755 
(1967). 
Where Employee Returns to Work at Higher 

Wages. — Employee’ was _ receiving 
compensation under this section for permanent 
partial disability resulting from injury to his 
back. He obtained a new job in which he earned 
more than he was earning at the time of injury. 
His physical condition remained unchanged. The 
Supreme Court held that he had undergone a 
change of condition within the meaning of 
§ 97-47 justifying a modification of the award 
and reduction of the compensation payable. 
Smith v. Swift & Co., 212 N.C. 608, 194 S.E. 106 
(1937). (The 1955 amendment to § 97-31 made 
back injuries compensable as specific disabilities 
under that section. See § 97-31(23). — Ed. note.) 

Rule XVI now expresses the policy of the 
Commission adopted and followed since the 
decision in the above case. In Tucker v. 
Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 (1951), 
the Supreme Court said, “... if ... there is a 
presumption that disability lasts until the 
employee returns to work, there is likewise a 
presumption that disability ended when the 
employee returned to work.” The court did not 
deny the validity of the Commission’s Rule XVI 
and the policy embodied therein, but it did not 
specifically rule upon this point. 
Extent of Disability Must Be Known. — The 

Commission is not in a position to make a proper 
award until the extent of disability or permanent 
injury, if any, is determined. Hall v. Thomason 
Chevrolet, Inc., 2638 N.C. 569, 189 S.E.2d 857 
(1965). 

Since Degree of Disability Is Measure for 
Compensation. — Under this _ section 
compensation for permanent partial disability is 
measured by the degree of disability, except in 
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case of loss of a member as specified in § 97-31. 
Ashley v. Rent-A-Car Co., 271 N.C. 76, 155 
S.E.2d 755 (1967). 

Injuries Also Entitling to Compensation 
under § 97-31. — An employee sustained 
injuries resulting in disability of a general 
nature such as would entitle him to 
compensation under this section. In addition to 
such injuries, he had also sustained injuries of a 
specific nature such as to entitle him to 
compensation under § 97-31. He is entitled to 
compensation for the specific injuries under 
§ 97-31, and then, if still disabled as a result of 
the other injuries, compensation will be paid 
under this section. Morgan v. Town of Norwood, 
211 N.C. 600, 191 S.E. 345 (1987). 
Award for Partial Disability Not Increased 

to Compensation for Total Disability. — When 
an award has been entered for total disability for 
a certain length of time, and for partial disability 
thereafter for a total of 300 weeks under this 
section, the Industrial Commission may not 
increase the award of compensation to that 
allowed for total disability, upon its finding that 
at the time of the review of the award claimant’s 
condition was unchanged and that he was at the 
time only 50 percent disabled. Murray v. Nebel 
Knitting Co., 214 N.C. 437, 199 S.E. 609 (1938), 
distinguishing Smith v. Swift & Co., 212 N.C. 
608, 194 S.E. 106 (1937). See § 97-47 and note. 

Showing Necessary to Secure Award under 
Section. — In order to secure an award under 
this section the claimant has the burden of 
proving (1) that the injury resulted from accident 
arising out of and in the course of his 
employment; (2) that there resulted from that 
injury a loss of earning capacity (disability); and 
(3) that he must prove the extent of that 
disability. Without such proof there is no 
authority upon which to make an award even 
though permanent physical injury may have 
been suffered. Gaddy v. Kern, 17 N.C. App. 680, 
195 S.E.2d 141, cert. denied, 283 N.C. 585, 197 
S.E.2d 873 (1978). 
Burden is on claimant to show permanent 

partial disability. Hall v. Thomason Chevrolet, 
Inc., 263 N.C. 569, 1389 S.E.2d 857 (1965). 
And Also Its Degree. — See Hall v. Thomason 

Chevrolet, Inc., 263 N.C. 569, 139 S.E.2d 857 
(1965). 
Award for both partial incapacity under this 

section and for’ disfigurement under 
§ 97-31(22) is now permissible for injuries 
occurring since July 1, 1963. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 139 S.E.2d 857 
(1965). 

Retention of Jurisdiction by Commission. — 
Where an employee suffered a general partial 
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disability, but continued to receive the same 
wages, which amounted to more than the 
assessable compensation for his injury, he could 
not receive additional compensation. But to 
protect the employee against the possibility that 
the employer might, after the expiration of the 
time limit specified in § 97-24, discontinue the 
employment and thus defeat the rights of the 
employee, the Commission, after finding the 
existence of the disability, directed that an 

award issue subject to specified limitations. It 
directed compensation at the statutory rate “at 
any time it is shown that the claimant is earning 
less,” ete., during the statutory period of 300 
weeks. By this order the Commission, in effect, 
retained jurisdiction for future adjustments. In 
so doing it did not exceed its authority. Branham 
v. Denny Roll & Panel Co., 223 N.C. 233, 25 
S.E.2d 865 (1948). 

An award also containing a provision by which 
the Commission sought to retain jurisdiction 
during 300 weeks so that claimant might be paid 
more compensation if he had a wage loss as a 
result of his injury within that time was held to 
be error by the Supreme Court, which said, 
“There is nothing in the statute, G.S. Chap. 97, 
that contemplates or authorizes an anticipatory 
finding by the Commission that a physical 
impairment may develop into a compensable 
disability. Neither does the statute vest in the 
Commission the power to retain jurisdiction of a 
claim, after compensation has been awarded, 
merely because some physical impairment 
suffered by the claimant may, at some time in 
the future, cause a loss of wages. The 

Commission is concerned with conditions 
existing prior to and at the time of the hearing. 
If such conditions change in the future, to the 
detriment of the claimant, the statute affords 
the claimant a remedy and fixes the time within 
which he must seek it. G.S. 97-47.” Dail v. Kellex 
Corp., 233 N.C. 446, 64 S.E.2d 438 (1951). 

In Harris v. Asheville Contracting Co., 240 
N.C. 715, 83 S.E.2d 802 (1954), the court again 
stated that the Commission was without 
jurisdiction to retain jurisdiction for 300 weeks. 
Branham v. Denny Roll & Panel Co., 223 N.C. 
233, 25 S.E.2d 865 (1943), was distinguished. 

See also Hill v. DuBose, 234 N.C. 446, 67 
S.E.2d 371 (1951); Hill v. DuBose, 237 N.C. 501, 

75 S.E.2d 401 (1958). 
Cited in Honeycutt v. Carolina Asbestos Co., 

235 N.C. 471, 70 S.E.2d 426 (1952); Little v. 
Anson County Schools Food Serv., 295 N.C. 527, 
246 S.E.2d 743 (1978). 

§ 97-31. Schedule of injuries; rate and period of compensation. — In cases 
included by the following schedule the rompense Hon in each case shall be paid 
for disability during the healing period an in addition the disability shall be 
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deemed to continue for the period specified, and shall be in lieu of all other 
compensation, including disfigurement, to wit: 

(1) For the loss of a thumb, sixty-six and two-thirds percent (667/,%) of the 
average weekly wages during 75 weeks. 

(2) For the loss of a first finger, commonly called the index finger, sixty-six 
and two-thirds percent (667/,%) of the average weekly wages during 45 
weeks. 

(3) For the loss of a second finger, sixty-six and two-thirds percent (667/37) 
of the average weekly wages during 40 weeks. 

(4) For the loss of a third finger, sixty-six and two-thirds percent (667/57) 
of the average weekly wages during 25 weeks. 

(5) For the loss of a fourth finger, commonly called the little finger, 
sixty-six and two-thirds percent (667/37) of the average weekly wages 
during 20 weeks. 

(6) The loss of the first phalange of the thumb or any finger shall be 
considered to be equal to the loss of one half of such thumb or finger, 
and the compensation shall be for one half of the periods of time above 
specified. 

(7) The loss of more than one phalange shall be considered the loss of the 
entire finger or thumb: Provided, however, that in no case shall the 
amount received for more than one finger exceed the amount provided 
in this schedule for the loss of a hand. 

(8) For the loss of a great toe, sixty-six and two-thirds percent (667/37) of 
the average weekly wages during 35 weeks. 

(9) For the loss of one of the toes other than a great toe, sixty-six and 
two-thirds percent (667/,%) of the average weekly wages during 10 
weeks. 

(10) The loss of the first phalange of any toe shall be considered to be equal 
to the loss of one half of such toe, and the compensation shall be for 
one half of the periods of time above specified. 

(11) The loss of more than one phalange shall be considered as the loss of 
the entire toe. 

(12) For the loss of a hand, sixty-six and two-thirds percent (667/,%) of the 
average weekly wages during 200 weeks. 

(13) For the loss of an arm, sixty-six and two-thirds percent (667/,%) of the 
average weekly wages during 240 weeks. 

(14) For the loss of a foot, sixty-six and two-thirds percent (667/,%) of the 
average weekly wages during 144 weeks. 

(15) For the loss of a leg, sixty-six and two-thirds percent (667/,%) of the 
average weekly wages during 200 weeks. 

(16) For the loss of an eye, sixty-six and two-thirds percent (667/37) of the 
average weekly wages during 120 weeks. 

(17) The loss of both hands, or both arms, or both feet, or both legs, or both 
eyes, or any two thereof, shall constitute total and permanent disability, 
to be compensated according to the provisions of G.S. 97-29. The 
employee shall have a vested right in a minimum amount of 
compensation for the total number of weeks of benefits provided under 
this section for each member involved. When an employee dies from any 
cause other than the injury for which he is entitled to compensation, 
payment of the minimum amount of compensation shall be payable as 
rovided in G.S. 97-37. 

(18) For the complete loss of hearing in one ear, sixty-six and two-thirds 
percent (667/,%) of the average weekly wages during 70 weeks; for the 
complete loss of hearing in both ears, sixty-six and two-thirds percent 
(667/,%) of the average weekly wages during 150 weeks. 

(19) Total loss of use of a member or loss of vision of an eye shall be 
considered as equivalent to the loss of such member or eye. The 
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Cross Reference. — As to necessity of 

CH. 97. WORKERS’ COMPENSATION ACT § 97-31 

compensation for partial loss of or for partial loss of use of a member 
or for igebd loss of vision of an eye or for partial loss of hearing shall 
be such proportion of the periods of Bae ae above provided for total 
loss as such partial loss bears to total loss, except that in cases where 
there is eighty-five per centum Se or more, loss of vision in any eye, 
this shall be deemed “industrial blindness” and compensated as for 
total loss of vision of such eye. 

(20) The weekly compensation payments referred to in this section shall all 
be subject to the same limitations as to maximum and minimum as set 
out in G.S. 97-29. 

(21) In case of serious facial or head disfigurement, the Industrial 
Commission shall award proper and equitable compensation not to 
exceed ten thousand dollars ($10,000). In case of enucleation where an 
artificial eye cannot be fitted and used, the Industrial Commission may 
award compensation as for serious facial disfigurement. 

(22) In case of serious bodily disfigurement for which no compensation is 
Dea under any other subdivision of this section, but excluding the 
isfigurement resulting from permanent loss or permanent partial loss 

of use of any member of the body for which compensation is fixed in 
the schedule contained in this section, the Industrial Commission may 
award proper and equitable compensation not to exceed ten thousand 
dollars ($10,000). 

(23) For the total loss of use of the back, sixty-six and two-thirds percent 
(667/,%) of the average weekly wages during 300 weeks. The 
compensation for partial loss of use of the back shall be such proportion 
of the periods of payment herein provided for total loss as such partial 
loss bears to total loss, except that in cases where there is seventy-five 
per centum (75%) or more loss of use of the back, in which event the 
injured employee shall be deemed to have suffered ‘‘total industrial 
disability” sal compensated as for total loss of use of the back. 

(24) In case of the loss of or permanent injury to any important external or 
internal organ or part of the body for which no compensation is payable 
under any other subdivision of this section, the Industrial Commission 
may award proper and equitable compensation not to exceed ten 
thousand dollars ($10,000). (1929, c. 120, s. 31; 1931, ¢c. 164; 1948, ce. 502, 
$62; Dd, -CopLOZOys8. 01 1901; ¢. 12215.¢.,1896, sse2, d¢19638e0, 424, ss, 
12196 teice84)08801 969, cal 48usnBs1978 cob lbs.:83.0:169) 81:3; ¢: 
7161) ss. 1, 2; 1975, c, 164; 8.1; 1977;'c..892)'s. 1361979)..c. 250.) 

The amending statute of 1963 is not 
showing disability when injury is not within 
schedule of this section, see note to § 97-2. 

Editor’s Note. — The 1977 amendment, 
effective July 1, 1977, increased the maximum 
compensation in subdivisions (21), (22), and (24) 
from $7,500 to $10,000. Session Laws 1977, c. 
892, s. 3, provides: “This act shall become 
effective July 1, 1977 and shall apply to injuries 
occurring on or after that date.” 

The 1977 amendment, effective July 1, 1979, 
added the last two sentences of subdivision (17). 

For comment on the 1948 amendment, which 
rewrote this section, see 21 N.C.L. Rey. 384. For 
survey of 1977 workers’ compensation law, see 
56 N.C.L. Rev. 1166 (1978). 
Many of the cases in this note construe the 

section as it read prior to the 1943 amendment. 

retroactive. Arrington v. Stone & Webster 
Eng’r Corp., 264 N.C. 38, 140 S.E.2d 759 (1965). 
The 1963 Amendment Separated Provisions 

for Disfigurement and Loss of Organ. — By 
Session Laws 1963, c. 424, the General Assembly 
rewrote subdivision (22) and added subdivision 
(24), separating the provisions for awards of 
compensation for disfigurement and for loss of 
an important organ of the body. Cates v. Hunt 
Constr. Co., 267 N.C. 560, 148 S.E.2d 604 (1966). 
Which Are Not Covered by Subdivisions (1) 

to (20). — Subdivisions (1) to (20), inclusive, do 
not provide any compensation whatever for 
injuries on account of disfigurement. Neither do 
they provide compensation for loss of or injury 
to an organ or part of the body. Cates v. Hunt 
Constr. Co., 267 N.C. 560, 148 S.E.2d 604 (1966). 
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The philosphy which supports the Workers’ 

Compensation Act is that the wear and tear of 
the worker, as well as the machinery, shall be 
charged to the industry. Cates v. Hunt Constr. 
Co., 267 N.C. 560, 148 S.E.2d 604 (1966). 

Liberal Construction. — The act should be 
liberally construed to the end that the benefits 
thereof shall not be denied upon technical, 
narrow, and strict interpretation. Cates v. Hunt 
Constr. Co., 267 N.C. 560, 148 S.E.2d 604 (1966). 

The act requires the Industrial Commission 
and the courts to construe the compesnation act 
liberally in favor of the injured worker. Cates v. 
Hunt Constr. Co., 267 N.C. 560, 148 S.E.2d 604 
(1966). 

This Section Is Exception. to § 97-30. — 
Under § 97-30 compensation for permanent 
partial disability is measured by the degree of 
disability, except in case of loss of a member as 
specified in this section. Ashley v. Rent-A-Car 
Co., 271 N.C. 76, 155 S.E.2d 755 (1967). 

“Disability” Construed. — As used in this 
section, the term “disability” signifies an 
impairment of wage-earning capacity rather 
than a physical impairment. Loflin v. Loflin, 13 
N.C. App. 574, 186 S.E.2d 660, cert. denied, 281 
N.C. 154, 187 S.E.2d 585 (1972). 
A disability is deemed to continue after the 

healing period of employee’s injuries and is made 
compensable under the provisions of this section 
without regard to the loss of wage-earning 
power and in lieu of all other compensation. 
Loflin v. Loflin, 18 N.C. App. 574, 186 S.E.2d 660, 
cert. denied, 281 N.C. 154, 187 S.E.2d 585 (1972); 
Perry v. Hibriten Furn. Co., 85 N.C. App. 518, 
241 S.E.2d 697, cert. granted, 295 N.C. 92, 244 
S.E.2d 259 (1978). 

Measure of Compensation. — Though 
“disability” signifies an impairment of 
wage-earning capacity rather than a physical 
impairment, this signification does not establish 
impairment of wage-earning capacity as the 
measure of compensation. Perry v. Hibriten 
Furn. Co., 35 N.C. App. 518, 241 S.E.2d 697, cert. 
granted, 295 N.C. 92, 244 8.E.2d 259 (1978). 
“Healing Period” Defined. —- The healing 

period, within the meaning of this section, is the 
time when the claimant is unable to work 
because of his injury, is submitting to treatment, 
which may include an operation or operations, or 
is convalescing. Crawley v. Southern Devices, 
Inc., 31 N.C. App. 284, 229 S.E.2d 325 (1976), 
cert. denied, 292 N.C. 467, 234 S.E.2d 2 (1977). 
Perry v. Hibriten Furn., Co., 35 N.C. App. 518, 
241 S.E.2d 697, cert. granted, 295 N.C. 92, 244 
S.E.2d 259 (1978). 
When Healing Period Terminates. — 

Maximum recovery from the injury, not from an 
operation, is what signifies termination of the 
healing period. Crawley v. Southern Devices, 
Inc., 31 N.C. App. 284, 229 S:E.2d 325 (1976), 
cert. denied, 292 N.C. 467, 234 S.E.2d 2(1977). 

When the claimant has an operation to 
correct or improve the impairment resulting 
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from his injury, the healing period continues 

after recovery from the operation until he 
reaches maximum recovery. The healing period 
continues until, after a course of treatment 
and observation, the injury is discovered to 
be permanent and that fact is duly established. 
Crawley v. Southern Devices, Inc., 31 N.C. 
App. 284, 229 S.E.2d 325 (1976), cert. denied, 
292 N.C. 467, 234 S.E.2d 2 (1977); Perry 

v. Hibriten Furn. Co., 35 N.C. App. 518, 241 

S.E.2d 697, cert. granted, 295 N.C. 92, 244 
S.E.2d 259 (1978). 

Employee Must Establish Disability Unless 
It Is Included in the Schedule. — In order to 
obtain compensation, an employee must 
establish that his injury caused his “disability” 
unless it is included in the schedule of injuries 
made compensable by this section without 
regard to loss of wage-earning power. Loflin v. 
Loflin, 13 N.C. App. 574, 186 S.E.2d 660, cert. 
denied, 281 N.C. 154, 187 8.E.2d 585 (1972). 

Injuries Enumerated in Schedule Not 
Compensated under Other Provisions. — The 
fact that an injury is one of those enumerated in 
the schedule of payments set forth under this 
section precludes the Commission from 
awarding compensation under any other 
provision of the act. Loflin v. Loflin, 13 N.C. 
App. 574, 186 S.E.2d 660, cert. denied, 281 N.C. 
154, 187 S.E.2d 585 (1972). 
The language of this section is clear, and its 

provisions are mandatory and the fact that an 
injury is one of those enumerated in the schedule 
of payments set forth under this section 
precludes the Commission from awarding 
compensation under any other provision of the 
act. Baldwin v. North Carolina Mem. Hosp., 32 
N.C. App. 779,233 S.E.2d 600 (1977). 
When all of an employee’s injuries are 

included in the schedule set out in this section, 
his entitlement to compensation is exclusively 
under this section. Perry v. Hibriten Furn. Co., 
296 N.C. 88, 249 S.E.2d 397 (1978). 

If by reason of any compensable injury an 
employee is unable to work and earn any wages 
he is totally disabled and entitled to 
compensation for permanent total disability 
under § 97-29 unless all his injuries are included 
in the schedule set out in this section. In that 
event the injured employee is entitled to 
compensation exclusively under this section 
regardless of his ability or inability to earn 
wages in the same or any other employment; and 
such compensation is “in lieu of all other 
compensation, including disfigurement.” Perry 
v. Hibriten Furn. Co., 296 N.C. 88, 249 S.E.2d 397 
(1978). 

Provisions Are Mandatory. — The language 
of this section is clear, and its provisions are 
mandatory, and the Commission is without 
authority to deny the compensation for which it 
provides on the ground the employee is earning 
as much as he was earning before the injury. 
Watts v. Brewer, 248 N.C. 422, 90 S.E.2d 764 
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(1956); Loflin v. Loflin, 18 N.C. App. 574, 186 
S.E.2d 660, cert. denied, 281 N.C. 154, 187 S.E.2d 
585 (1972). 

This section sets out a strict and exclusive 
compensation scheme. Perry v. Hibriten Furn. 
Co., 35 N.C. App. 518, 241 S.E.2d 697, cert. 
granted, 295 N.C. 92, 244 S.E.2d 259 (1978). 

Subdivision (21) is mandatory in providing that 
the Industrial Commission shall award proper 
and equitable compensation, not to exceed 
$3,500 (now $10,000), for serious facial or head 
disfigurement. Cates v. Hunt Constr. Co., 267 
N.C. 560, 148 S.E.2d 604 (1966). 
Meaning of “Shall Be Deemed’. — The 

words “shall be deemed,” as used in the opening 
paragraph of this section mean “shall be held,” 
“shall be adjudged,” “shall be determined,” 
“shall be treated as if,” “shall be construed.” 
Watts v. Brewer, 2438 N.C. 422, 90 S.E.2d 764 
(1956). 

Specific Disability Following Temporary 
Total Disability. — Where claimant suffers an 
injury that results in temporary total disability 
followed by a specific disability compensable 
under this section, compensation for specific 
disability is payable in addition to that awarded 
for temporary total disability. Rice v. Denny Roll 
& Panel Co., 199 N.C. 154, 154 S.E. 69 (1930); 
Watkins v. Central Motor Lines, 279 N.C. 132, 
181 S.E.2d 588 (1971); Loflin v. Loflin, 13 N.C. 
App. 574, 186 S.E.2d 660, cert. denied, 281 N.C. 
154, 187 S.E.2d 585 (1972). 
Commission Only Required to Find 

Percentage Disability of Member Affected. — 
Where an award is properly made under specific 
schedules and the Commission has found as a 
fact that the employee is not totally and 
permanently disabled, the commission is only 
required to find the percentage of disability of 
the member or members affected. Perry v. 
Hibriten Furn. Co., 296 N.C. 88, 249 S.E.2d 397 
(1978). 
“Hand” as used in subdivision (12) refers to 

the fingers and thumb, the hand proper and the 
wrist. Thompson v. Frank Ix & Sons, 33 N.C. 
App. 350, 235 S.E.2d 250 (1977), aff’d, 294 N.C. 
358, 240 S.E.2d 783 (1978). 
Amount Awarded for Loss of Vision. — 

Under this section a workman who suffers a 
total loss of an eye is entitled to 60% (now 
66°/,%) of his average weekly wages during 120 
weeks in addition to the compensation paid 
during the healing period. If, however, the injury 
produces only a partial loss of vision, he is 
entitled to receive that portion of the 
compensation provided in subdivision (16) that 
the percentage of loss of vision bears to a total 
loss. Watts v. Brewer, 248 N.C. 422, 90 S.E.2d 
764 (1956). 

In case of the loss of an eye the Commission 
must conclusively presume and adjudge that the 
disability resulting therefrom continued or will 
continue for 120 weeks beyond the healing 
period. Watts v. Brewer, 243 N.C. 422, 90 S.E.2d 
764 (1956). 
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For note as to eye injuries and loss of vision, 
see 35 N.C.L. Rev. 448 (1957). 

Compensation for partial loss of vision by a 
claimant should be awarded on the basis of the 
vision remaining without the use of corrective 
lenses. Hollman v. City of Raleigh, 273 N.C. 240, 
159 S.E.2d 874 (1968). 

“Total Loss” of Vision. — Prior to 1948, 
“total loss” of vision was taken in its ordinary 
meaning, that being “total destruction” of 
vision. Logan v. Johnson, 218 N.C. 200, 10 S.E.2d 
653 (1940). By the 1943 amendment to this 
section “total loss’ was enlarged to include 
‘industrial blindness,” which is 85% or more loss 
of vision in one eye. See Withers v. Black, 230 
N.C. 428, 53 S.E.2d 668 (1949). 

Loss of 95% of Vision of Each Eye. — Upon 
evidence showing that claimant had suffered 
permanent loss of 95% of the vision of each eye, 
it was held that, under the 1943 amendment to 
this section, an award for permanent and total 
loss of vision of each eye was proper. Withers v. 
Black, 230 N.C. 428, 53 S.E.2d 668 (1949). 

Prior to the 1943 amendment it was held that 
the phrase “total ... loss of vision of an eye” in 
prescribing the amount of compensation to be 
allowed therefor, meant the total destruction of 
the vision of the eye as distinguished from the 
partial loss of such vision. Logan v. Johnson, 218 
N.C. 200, 10 S.E.2d 653 (1940). 

Prior Astigmatism Not Barring Recovery. — 
In Schrum y. Catawaba Upholstering Co., 214 
N.C. 353, 199 S.E. 385 (1938), claimant was held 
entitled to full compensation for total loss of 
vision of an eye by this section. It was held error 
to first deduct 40% loss due to astigmatism and 
award claimant only 60% of the amount 
recoverable for total loss of vision, and this 
result was not altered by § 97-33. 

Effect of 1957 Amendment to Subdivision 
(19). — Before the 1957 amendment to 
subdivision (19) of this section an award for 

partial disability was to be based on a 
percentage of the weekly wage for the entire 
period rather than a percentage of the number of 
weekly payments. Kellams v. Carolina Metal 
Prods., Inc., 248 N.C. 199, 102 S.E.2d 841 (1958). 

Award for Partial Disability under 

Subdivision (19) Is Subject to Minimum 
Provided in § 97-29. — Under the provisions of 
subdivision (20) of this section, awards for 
partial loss or partial loss of use of a member 
under subdivision (19) were subject to the 
minimum fixed in § 97-29 in like manner as 
awards for total disability, and therefore the 
weekly payments of an award for partial 
disability should not have been less than the 
minimum fixed by § 97-29. Kellams v. Carolina 
Metal Prods., Inc., 248 N.C. 199, 102 S.E.2d 841 
(1958). 
Award for 75% Impairment of Use of Left 

Hand Upheld. — See Pridmore v. McCrary, 245 
N.C. 544, 96 S.E.2d 8438 (1957). 

Provision as to Bodily Disfigurement Is 
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Constitutional. — This section, authorizing the 
Industrial Commission to award compensation 
for bodily disfigurement, is sufficiently certain 
and prescribes the standard for the computation 
of an award thereunder with sufficient 
definiteness, and the provision is valid and 
constitutional and not void as a delegation of 
legislative power in contravention of N.C. 
Const., Art. I, § 8 [now § 6]. Baxter v. W.H. 
Arthur Co., 216 N.C. 276, 4 S.E.2d 621 (1939). 
“Disfigurement” Construed. oe A 

disfigurement is a blemish, a blot, a scar or a 
mutilation that is external and observable, 
marring the appearance. Arrington v. Stone & 
Webster Eng’r Corp., 264 N.C. 38, 140 S.E.2d 759 
(1965). 

Discretion of Commission in Awarding 

Compensation for Disfigurement. — 
Compensation for “serious bodily 
disfigurement” is not required by the act. Its 
allowance or disallowance is within the legal 
discretion of the Industrial Commission. 
Branham v. Denny Roll & Panel Co., 223 N.C. 
238, 25 S.E.2d 865 (1943); Davis v. Sanford 
Constr. Co., 247 N.C. 332, 101 S.E.2d 40 (1957). 

The General Assembly made provision for 
compensation for disfigurement of the head and 
body in separate subdivisions, and made 
compensation for head disfigurement 
mandatory and compensation for bodily 
disfigurement discretionary. Arrington v. Stone 
& Webster Eng’r Corp., 264 N.C. 38, 140 S.E.2d 
759 (1965). 

The statute makes it mandatory on the 
Commission to award proper and equitable 
compensation in case of serious facial or head 
disfigurement. This is not the case in regard to 
disfigurement of other parts of the body. 
Stanley v. Hyman-Michaels Co., 222 N.C. 257, 22 
S.E.2d 570 (1942); Davis v. Sanford Constr. Co., 
247 N.C. 332, 101 S.E.2d 40 (1957). 

Provisions as to Disfigurement Are Not 
Invalid for Failure to Provide Guide or 
Standard. — The fact that there exists a broad 
area in which the judgment of the Commission 
with reference to the particular factual situation 
is determinative does not invalidate the 
statutory provision on the ground of failure to 
provide an intelligible guide or standard for the 
award of compensation for serious 
disfigurement causing impairment of future 
earning power. Davis v. Sanford Constr. Co., 247 
N.C. 332, 101 S.E.2d 40 (1957). 

There is a serious disfigurement in law only 
when there is a serious disfigurement in fact. 
A serious disfigurement in fact is a 
disfigurement that mars and hence adversely 
affects the appearance of the injured employee 
to such extent that it may be reasonably 
presumed to lessen his opportunities for 
remunerative employment and so reduces his 
future earning power. True, no present loss of 
wages need be established; but to be serious, the 
disfigurement must be of such nature that it 
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may be fairly presumed that the injured 
employee has suffered a diminution of his future 
earning power. Davis v. Sanford Constr. Co., 247 
N.C. 332, 101 S.E.2d 40 (1957); Arrington v. 
Stone & Webster Eng’r Corp., 264 N.C. 38, 140 
S.E.2d 759 (1965). 

Disfigurement must be evidenced by an 
outward observable blemish, scar or mutilation, 
under the act, and it must be so permanent and 
serious as to hamper or handicap the person in 
his earnings or in securing employment. 
Branham v. Denny Roll & Panel Co., 223 N.C. 
233, 25 S.E.2d 865 (1948). 
Determining Award for Serious 

Disfigurement. — In awarding compensation 
for serious disfigurement the Commission, in 
arriving at the consequent diminution of earning 
power, should consider the natural physical 
handicap _ resulting, the age, training, 
experience, education, occupation and 
adaptability of the employee to obtain and retain 
employment. Stanley v. Hyman-Michaels Co., 
222 N.C. 257, 22 S.E.2d 570 (1942); Davis v. 
Sanford Constr. Co., 247 N.C. 332, 101 S.E.2d 40 
(1957). 
Award for Disfigurement Is Separate. — 

Weekly compensation under the schedules 
cannot be increased by the inclusion of 
compensation for disfigurement. Compensation 
for disfigurement, if allowed, must be a separate 
award and the aggregate awards in no case may 
exceed the total compensation fixed in the act. 
Stanley v. Hyman-Michaels Co., 222 N.C. 257, 22 
S.E.2d 570 (1942). 
No Award for Disfigurement if One Made 

for Total Permanent Disability. — No award 
can be made for disfigurement where an award 
has been made for total permanent disability. 
Likewise, disfigurement must be serious in 
order that compensation may be allowed 
therefor. Stanley v. Hyman-Michaels Co., 222 
N.C. 257, 22 S.E.2d 570 (1942). 

Disfigurement and Partial Loss of Arm. — 
Under this section the Industrial Commission 
had authority to award compensation for facial 
and bodily disfigurement, in this case resulting 
from scar tissue from burns, and to award 
compensation for partial loss of the use of the 
arm resulting from such scar tissue, when such 
awards were supported by competent evidence, 
provided the award for the disfigurement did not 
exceed the maximum provided by the act, and 
provided that the aggregate of all awards did not 
exceed the maximum total compensation 
prescribed by § 97-29. Baxter v. W.H. Arthur 
Co., 216 N.C. 276, 4 S.E.2d 621 (1939). See 
Stanley v. Hyman-Michaels Co., 222 N.C. 257, 22 
S.E.2d 570 (1942), and note the effect of the 1943 
amendment. 

Loss of or Permanent Injury to Important 
Organ of Face or Head. — While subdivision 
(21) does not refer in express terms to the loss 
of or permanent injury to any important organ 
of the face or head, such loss, if in fact a “‘serious 
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facial or head disfigurement,” is compensable 
thereunder. Davis v. Sanford Constr. Co., 247 
N.C. 332, 101 S.E.2d 40 (1957); Arrington v. 
Stone & Webster Eng’r Corp., 264 N.C. 38, 140 
S.E.2d 759 (1965). 
Award for both partial incapacity under 

§ 97-30 and for disfigurement under 
subdivision (22) of this section is now 
permissible for injuries occurring since July 1, 
1963. Hall v. Thomason Chevrolet, Inc., 263 N.C. 
569, 189 S.E.2d 857 (1965). 
Compensation under subdivision (23) is 

made without regard to the loss of 
wage-earning power. Crawley v. Southern 
Devices, Inc., 31 N.C. App. 284, 229 S.E.2d 325 
(1976), cert. denied, 292 N.C. 467, 234 S.E.2d 2 
(1977). 

Injury to Spinal Cord Held Not Limited to 
Award under Subdivision (23). — Where 
physicians indicated that an injury to plaintiff's 
spinal cord resulted in weakness in all of her 
extremities, and numbness or loss of sensation 
throughout her body, and the doctors further 
testified that she suffered diminished mobility 
and has difficulty with position sense and with 
recognition of things in her hands when objects 
are placed in her hands, the commission could 
not limit plaintiff to an award under subdivision 
(23). Little v. Anson County Schools Food Serv., 
295 N.C. 527, 246 S.E.2d 743 (1978). 

Loss of Senses of Taste and Smell 
Compensable under Subdivision (24). — Under 
the present law, subdivision (24), an award of 
compensation for loss of sense of taste or smell 
would unquestionably be sustained, where from 
the circumstances it could be reasonably 
presumed that the worker suffered diminution 
of his future earning power by reason of such 
loss. Arrington v. Stone & Webster Eng’r Corp., 
264 N.C. 38, 140 S.E.2d 759 (1965). 

But Not under Subdivision (21). — Loss of 
the senses of taste and smell is not compensable 
under subdivision (21), which is applicable to 
head disfigurement. Arrington v. Stone & 
Webster Eng’r Corp., 264 N.C. 38, 140S8.E.2d 759 
(1965). 

Loss of Front Teeth. — If the loss of two 
upper front teeth constitutes serious 
disfigurement within the meaning of this 
section, it would be a “serious facial or head 
disfigurement” compensable under subdivision 
(21) rather than a é “serious _ bodily 
disfigurement” compensable under subdivision 
(22). In such case, plaintiff would be entitled 
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under subdivision (21) to an award as a matter of 
right. Davis v. Sanford Constr. Co., 247 N.C. 332, 
101 S.E.2d 40 (1957), construing the former 
statute. 
Whether an injured employee has suffered a 

“serious facial or head disfigurement” in the 
loss of two upper front teeth is a question of fact 
to be determined by the Commission, after 
taking into consideration the factors involved, in 
relation to whether it may be fairly presumed to 
cause a diminution of his future earning power. 
Davis v. Sanford Constr. Co., 247 N.C. 332, 101 
S.E.2d 40 (1957). 

Applied in Moore y. State, 1 I.C. 405 (1930), 
aff’d, 200 N.C. 300, 156 S.E. 806 (1931); Williams 
v. Thompson, 3 I.C. 46, aff’d, 200 N.C. 463, 157 
S.E. 430 (1931) (complete loss of vision in one 
eye); Oaks v. Cone Mills Corp., 249 N.C. 285, 106 
S.E.2d 202 (1958); Pratt v. Central Upholstery 
Co., 252 N.C. 716, 115 S.E.2d 27 (1960); Sides v. 
G.B. Weaver & Sons Elec. Co., 12 N.C. App. 312, 
183 S.E.2d 308 (1971); Blalock v. Roberts Co., 12 
N.C. App. 499, 183 S.E.2d 827 (1971); Dudley v. 
Downtowner Motor Inn, 13 N.C. App. 474, 186 
S.E.2d 188 (1972); Giles v. Tri-State Erectors, 287 
N.C. 219, 214 S.E.2d 107 (1975); Lewallen v. 
National Upholstery Co., 27 N.C. App. 652, 219 
S.E.2d 798 (1975); Thompson v. Frank Ix & Sons, 
294 N.C. 358, 240 S.E.2d 783 (1978). 

Quoted in Maley v. Thomasville Furn. Co., 214 
N.C. 589, 200 S.E. 438 (1939). 

Cited in Smith v. Swift & Co., 212 N.C. 608, 
194 S.E. 106 (1937); Anderson v. Northwestern 
Motor Co., 233 N.C. 372, 64 S.E.2d 265 (1951); 
Marshburn v. Patterson, 241 N.C. 441, 85 S.E.2d 
683 (1955); Smith v. Mecklenburg County 
Chapter Am. Red Cross, 245 N.C. 116, 95 S.E.2d 
559 (1956); Evans v. Asheville Citizens Times 
Co., 246 N.C. 669, 100 S.E.2d 75 (1957); Inman v. 
Meares, 247 N.C. 661, 101 S.E.2d 692 (1958); 
McDowell v. Town of Kure Beach, 251 N.C. 818, 
112 S.E.2d 390 (1960); Brewer v. Powers 
Trucking Co., 256 N.C. 175, 123 S.E.2d 608 
(1962); Bryan v. First Free Will Baptist Church, 
267 N.C. 111, 147 S.E.2d 633 (1966); Morgan v. 
Thomasville Furn. Indus., 2 N.C. App. 126, 162 
S.E.2d 619 (1968); Mabe v. North Carolina 
Granite Corp., 15 N.C. App. 253, 189 S.E.2d 804 
(1972); Pruitt v. Knight Publishing Co., 289 N.C. 

254, 221 S.E.2d 355 (1976); Schofield v. Great Atl. 
& Pac. Tea Co., 82 N.C. App. 508, 232 S.E.2d 874 
(1977); Sebastian v. Mona Watkins Hair Styling, 
40 N.C. App. 80, 251 S.E.2d 872 (1979). 

§ 97-32. Refusal of injured employee to accept suitable employment as 

suspending compensation. — If an injured employee refuses employment 
procured for him suitable to his capacity he shall not be entitled to any 
compensation at any time during the continuance of such refusal, unless in the 
opinion of the Industrial Commission such refusal was justified. (1929, c. 120, s. 
32.) 

109 



§ 97-33 CH. 97. WORKERS’ COMPENSATION ACT § 97-35 

compensation. Branham v. Denny Roll & Panel 
Co., 223 N.C. 238, 25 S.E.2d 865 (1943). 

Cited in Honeycutt v. Carolina Asbestos Co., 
235 N.C. 471, 70 S.E.2d 426 (1952). 

The purpose of this section is to guard 
against the possibility that an injured employee 
may refuse to work, when, in fact, he is able to 
work and earn wages, and thus increase or 
attempt to increase the amount of his 

§ 97-33. Prorating in event of earlier disability or injury. — If any 
employee is an epileptic, or has a permanent disability or has sustained a 
permanent mp in service in the army or navy of the United States, or in 
another employment other than that in which he received a subsequent 
permanent injury by accident, such as specified in G.S. 97-31, he shall be entitled 
to compensation only for the degree of disability which would have resulted from 
the later accident if the earlier disability or injury had not existed. (1929, c. 120, 
s. 33; 1975, c. 832.) 

Editor’s Note. — For note discussing 
limitations on the apportionment of disabilities, 
see 54 N.C.L. Rev. 1123 (1976). 

This section is designed to prevent double 
recoveries. Pruitt v. Knight Publishing Co., 27 
N.C. App. 254, 218 S.E.2d 876 (1975), rev’d on 
other grounds, 289 N.C. 254, 221 S.E.2d 355 
(1976). 

Inapplicable where No Recovery for Earlier 
Injury. — Neither this section nor § 97-35 are 
applicable where plaintiff receives no 
compensation for his earlier injury which arose 
out of a noncompensable automobile accident 

separate and apart from any employment. Pruitt 
v. Knight Publishing Co., 27 N.C. App. 254, 218 
S.E.2d 876 (1975), rev’d on other grounds, 289 
N.C. 254, 221 S.E.2d 355 (1976). 

Loss of Eye That Was Already Damaged. — 
It has been held in Schrum v. Catawba 

Upholstering Co., 214 N.C. 353, 199 S.E. 385 
(1938), that when prior damage to an eye was not 
due to an accident, recovery should be allowed 
for the complete loss of sight. The court stated 
that this section was not applicable in instances 
of this sort. 

§ 97-34. Employee receiving an injury when being compensated for former 
injury. — If an employee receives an injury for which compensation is payable, 
while he is still receiving or entitled to compensation for a prewcus injury in the 
same employment, he shall not at the same time be entitle to compensation for 
both injuries, unless the later injury be a permanent injury such as specified in 
G.S. 97-31; but he shall be entitled to compensation for that injury and from the 
time of that injury which will cover the longest period and the largest amount 
payable under this Article. (1929, c. 120, s. 34.) 

Restricted Application. — Application of this 
section and § 97-35 is restricted to those 
instances where the employee (1) receives an 
injury for which compensation is payable while 
he is still receiving or entitled to compensation 
for a previous injury in the same employment, or 

(2) receives a permanent injury specified in 
§ 97-31 after having sustained another 
permanent injury in the same employment. 
Pruitt v. Knight Publishing Co., 289 N.C. 254, 
221 S.E.2d 355 (1976). 

§ 97-35. How compensation paid for two injuries; employer liable only for 
subsequent injury. — If any employee receives a permanent injury as specified 
in G.S. 97-31 after having sustained another permanent injury in the same 
employment, he shall be entitled to compensation for both injuries, but the total 
compensation shall be paid by extending the period and not by increasing the 
amount of weekly compensation, and in no case exceeding 500 weeks. 

If an employee has previously incurred permanent partial disability through 
the loss of a hand, arm, foot, leg, or eye, and by subsequent accident incurs total 
permanent disability through the loss of another member, the employer’s 
iability is for the subsequent injury only. (1929, c. 120, s. 35.) 
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Cross Reference. — As _ to _ additional 
payments to be made out of the Second Injury 
Fund in certain hardship cases, see § 97-40.1. 

Editor’s Note. — For note discussing 
limitations on the apportionment of disabilities, 
see 54 N.C.L. Rev. 1123 (1976). 

Restricted Application. — Application of 
§ 97-34 and this section is restricted to those 
instances where the employee (1) receives an 
injury for which compensation is payable while 
he is still receiving or entitled to compensation 
for a previous injury in the same employment, or 
(2) receives a permanent injury specified in 
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§ 97-31 after having sustained another 
permanent injury in the same employment. 
Pruitt v. Knight Publishing Co., 289 N.C. 254, 
221 S.E.2d 355 (1976). 

Neither § 97-33 nor this section are 
applicable where plaintiff receives no 

compensation for his earlier injury which 
arose out of a noncompensable automobile 
accident separate and apart from any 
employment. Pruitt v. Knight Publishing Co., 27 
N.C. App. 254, 218 S.E.2d 876 (1975), rev’d on 
other grounds, 289 N.C. 254, 221 S.E.2d 355 
(1976). 

§ 97-36. Accidents taking place outside State; employees receiving 
compensation from another state. — Where an accident happens while the 
employee is employed elsewhere than in this State and the accident is one which 
would entitle him or his dependents or next of kin to compensation if it had 
happened in this State, then the employee or his dependents or next of kin shall 
be entitled to compensation (i) if the contract of employment was made in this 
State, or (ii) if the employer’s principal place of business 1s in this State; provided, 
however, that if an employee or his dependents or next of kin shall receive 
compensation or damages under the laws of any other state nothing herein 
contained shall be construed so as to permit a total compensation for the same 
injury greater than is provided for in this Article. (1929, c. 120, s. 86; 19638, c. 450, 
Saale O67 pend229 48935019 7385.c81059:) 

Editor’s Note. — Session Laws 1973, c. 1059, 

effective July 1, 1974, repealed former § 97-36, 
and enacted the above section, which was 
designated § 97-36.1 in the act, in its place. The 
1973 act provides that it shall apply only to cases 
arising on and after July 1, 1974. 

For a discussion of this section, see 8 N.C.L. 
Rey. 427. For note on the application of full faith 
and credit to workers’ compensation statutes 
and awards, see 34 N.C.L. Rev. 501 (1956). For 
case law survey on conflict of laws, see 43 N.C.L. 
Rev. 895 (1965); for article, “Recognition of 
Foreign Judgments,” see 50 N.C.L. Rev. 21 
(1971). 
Employee No Longer Required to Be 

Resident of State. — The 1963 amendment 
struck out the requirement that the employee 
should be a resident of this State. Rice v. 
Uwharrie Council Boy Scouts of America, 263 
N.C. 204, 139 S.E.2d 223 (1964). For case holding 
section to be constitutional prior to the 1963 
amendment, see Reaves v. Earle-Chesterfield 
Mill Co., 216 N.C. 462, 5 S.E.2d 305 (1939). 

Jurisdiction Cannot Be Conferred by 
Consent or Waiver. — In view of the three 
concurrent requirements of this section prior to 
the 1963 amendment, an injury outside the State 
to an employee resident without the State was 
not then compensable under the act and the 
North Carolina Industrial Commission had no 
jurisdiction to make an award or approve or 
enforce a settlement in such case. Jurisdiction 
cannot be conferred by consent or waiver, as by 
making payments under the supposed award. (It 
is intimated that the terms of the award 
pursuant to agreement might be the basis of a 
suit in contract, and one judge thought the 
rights thus created should be enforceable in this 
action.) Reaves v. Earle-Chesterfield Mill Co., 
216 N.C. 462, 5 S.E.2d 305 (1939). 

Cited in Pearson v. Peerless Flooring Co., 247 
N.C. 434, 101 S.E.2d 301 (1958); Warren v. Dixon 
& Christopher Co., 252 N.C. 534, 114 S.E.2d 250 
(1960). 

§ 97-37. Where injured employee dies before total compensation is paid. — 
When an employee receives or is entitled to compensation under this Article for 
an injury covered by G.S. 97-31 and dies from any other cause than the injury 
for which he was entitled to compensation, payment of the unpaid balance of 
compensation shall be made: First, to the surviving whole dependents; second, 
to partial dependents, and, if no dependents, to the next of kin as defined in the 
Article; if there are no whole or partial dependents or next of kin as defined in 
the Article, then to the personal representative, in lieu of the compensation the 
employee would have been entitled to had he lived. 
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Provided, however, that if the death is due to a cause that is compensable 
under this Article, and the dependents of such employee are awarded 
CoEaPEneaulan therefor, all right to unpaid compensation provided by this section 
shall cease and determine. (1929, c. 120, s. 37; 1947, c. 823; 1971, c. 322.) 

Cross Reference. — See note to § 97-29. Stated in McCulloh v. Catawba College, 266 
An award inadvertently entered by the N.C. 518, 146 S.E.2d 467 (1966). 

Industrial Commission after the death of the Cited in Davis v. North Carolina Granite 
claimant on appeal from the award is irregular, Corp., 259 N.C. 672, 131 S.E.2d 335 (1963). 
but not void, and the proceedings do not abate. 
Butts v. Montague Bros., 204 N.C. 389, 168 S.E. 
215 (1933). 

§ 97-38. Where death results proximately from the accident; dependents; 
burial expenses; compensation to aliens; election by partial dependents. — If 
death results proximately from the accident and within two years thereafter, or 
while total disability Tilteontinges and within six years after the accident, the 
employer shall pay or cause to be paid, subject to the provisions of other sections 
of this Article, weekly payments of compensation equal to sixty-six and 
two-thirds percent (66°/,%) of the average weekly wages of the deceased 
employee at the time of the accident, but not more than eighty dollars ($80.00), 
nor less than twenty dollars ($20.00), per week, and burial expenses not 
exceeding five hundred dollars ($500.00), to the person or persons entitled 
thereto as follows: 

(1) Persons wholly dependent for support upon the earnings of the deceased 
employee at the time of the accident shall be entitled to receive the 
entire compensation payable share and share alike to the exclusion of 
all other persons. If there be only one person wholly dependent, then 
that person shall receive the entire compensation payable. 

(2) If there is no person wholly dependent, then any person partially 
dependent for support upon the earnings of the deceased employee at 
the time of the accident shall be entitled to receive a weekly payment 
of compensation computed as hereinabove provided, but such weekly 
payment shall be the same proportion of the weekly compensation 
provided for a whole dependent as the amount annually contributed by 
the deceased employee to the support of such partial dependent bears 
to the annual earnings of the deceased at the time of the accident. - 

(3) If there is no person wholly dependent, and the person or all persons 
partially dependent is or are within the classes of persons defined as 
‘next of kin” in G.S. 97-40, whether or not such persons or such classes 
of persons are of kin to the deceased employee in equal degree, and all 
so elect, he or they may take, share and share alike, the commuted value 
of the amount provided for whole dependents in (1) above instead of the 
proportional payment provided for partial dependents in (2) above; 
provided, that the election herein provided may be exercised on behalf 
of any infant partial dependent by a duly qualified guardian; provided, 
further, that the Industrial Commission may, in its Risdvation, permit a 
parent or person standing in loco parentis to such infant to exercise 
such option in its behalf, the award to be payable only to a duly qualified 
uardian except as in this Article otherwise provided; and provided, 
urther, that if such election is exercised by or on behalf of more than 

one paren, then they shall take the commuted amount in equal shares. 
When weekly payments have been made to an injured employee before his 

death, the compensation to dependents shall begin from the date of the last of 
such payments. Compensation payments due on account of death shall be paid 
for a period of 400 weeks from the date of the death of the employee; provided, 
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however, after said 400-week period in case of a widow or widower who is unable 
to pee: herself or himself because of physical or mental disability as of the 
date of death of the employee, compensation payments shall continue during her 
or his lifetime or until remarriage and compensation payments due a dependent 
child shall be continued until such child reaches the age of 18. 

Compensation payable under this Article to aliens not residents (or about to 
become nonresidents) of the United States or Canada, shall be the same in 
amount as provided for residents, except that dependents in any foreign country 
except Canada shall be limited to surviving wife and child or children, or if there 
be no surviving wife or child or children, to the surviving father or mother whom 
the employee has supported, either in whole or in part, for a period of one year 
prior to the date of the injury; provided, that the Commission may, in its 
discretion, or, upon application of the employer or insurance carrier shall 
commute all future installments of compensation to be paid to such aliens to 
their present value and payment of one half of such commuted amount to such 
aliens shall fully acquit the employer and the insurance carrier. (1929, c. 120, s. 
30; 1948 7CniGS; C2502" sii 1 947 ex823° 1951; ¢. 10's. 81963, e203, S$: 1311955, 
c: 1026, s. 8; 1957, c. 1217; 1963, c. 604, s. 3; 1967, c. 84, s. 4; 1969, c. 143, s. 4; 
LOTTI) C: 2815853719780) 516 s4P ee) Tb9ssy4; ce1808psso0874ien T3857, ssw; 2; 
1977, c. 409.) 

Cross References. — For definitions of terms, 
see § 97-2. For further cases on dependency, see 
note to § 97-39. 

Editor’s Note. — The 1977 amendment 
substituted “proximately” for “approximately” 
near the beginning of the _ introductory 
paragraph. 

. For discussion of section, see 8 N.C.L. Rev. 
427. And for comment on the 1943 amendment, 
see 21 N.C.L. Rev. 384. For brief comment on the 
1953 amendment, which rewrote this section, see 
31 N.C.L. Rev. 451 (1953). For survey of 1977 
workers’ compensation law, see 56 N.C.L. Rev. 
1166 (1978). 

Constitutionality. — In McPherson v. Henry 
Motor Sales Corp., 201 N.C. 303, 160 S.E. 288 
(1931), appeal dismissed, 286 U.S. 527, 52 S. Ct. 
499, 76 L.Ed. 1269 (1932), the constitutionality of 
this section was raised. The court refused to 
consider the point, however, because it was not 
presented at the hearing before the full 
Commission. 

This section classifies those persons eligible 
to receive, and determines the amount of, death 
benefits payable under the act to persons wholly 
or partially dependent upon the earnings of a 
deceased employee. Stevenson v. City of 
Durham, 281 N.C. 300, 188 S.E.2d 281 (1972). 

“Disability”. — The definition of the word 
“disability” as it is defined in subdivision (9) of 
§ 97-2 must be read into this section in lieu of the 
word “disability” therein. Burton v. Peter W. 
Blum & Son, 270 N.C. 695, 155 S.E.2d 71 (1967). 

Under the act “disability” refers not to 
physical infirmity but to a diminished capacity to 
earn money. Burton v. Peter W. Blum & Son, 270 
N.C. 695, 155 S.E.2d 71 (1967). 

Proximate Cause. — The employer is 
required to pay compensation for death of 

employee only when the death results 
proximately from injury by accident arising out 
of and in the course of employment. Gilmore v. 
Hoke County Bd. of Educ., 222 N.C. 358, 23 
S.E.2d 292 (1942). 
When Compensation for Death Authorized. 

— The act authorizes the Industrial Commission 
to make an award of compensation on account of 
the death of an employee only in the event that 
death results proximately from the accident and 
within two years thereafter, or while total 
disability still continues and within six years 
after the accident. Burton v. Peter W. Blum & 
Son, 270 N.C. 695, 155 S.E.2d 71 (1967). 
Continuing Total Disability Is Condition 

Precedent to Award for Death after Two 
Years. — A continuing total disability from the 
time of the accident to the time of the death is a 
condition precedent to the making of an award of 
death benefits where the death occurred more 
than two years after the accident. Burton v. 
Peter W. Blum & Son, 270 N.C. 695, 155 S.E.2d 
71 (1967). 

An award of compensation, on account of a 
death occurring more than two years after the 
accident, is authorized only if there is evidence to 
support a finding that, from the accident to the 
death, the employee had a continuing incapacity, 
because of the injury, to earn the wages which 
he was receiving at the time of his accident. 
Burton v. Peter W. Blum & Son, 270 N.C. 695, 
155 S.E.2d 71 (1967). 
Death from Preexisting Heart Condition 

Aggravated by Injury. — Findings to the effect 
that the employee suffered an injury arising out 
of and in the course of the employment, which 
injury aggravated a preexisting heart condition 
and caused death, will support an award for 
compensation and burial expenses. Wyatt v. 
Sharp, 239 N.C. 655, 80 S.E.2d 762 (1954). 
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Instance of Total Dependency. — Where the 
evidence tended to show that the mother of the 
deceased employee lived with him, that he had 
paid the rent, bought groceries and supported 
her for a period of years, but that for two 
months prior to his death she did washing and 
nominal services for, and stayed with, an aged 
bedridden person and earned $5.75 per week 
thereby, which she deposited in a bank or used 
to buy small luxuries, the fact that the mother 
earned small amounts of money in temporary 
and casual employment did not indicate any 
dependable source of income other than that she 
received from her son and the conclusion of the 
Industrial Commission that she was_ totally 
dependent upon her son within the meaning of 
the Workers’ Compensation Act was sustained. 
Thomas v. Raleigh Gas Co., 218 N.C. 429, 11 
S.E.2d 297 (1940). 

Finding as to Dependency Binding on 
Appeal. — While it may be admitted that in some 
instances the question of dependency may be a 
mixed question of fact and law, where the facts 
admitted or found by the Commission upon 
competent evidence support the conclusion of 
the Commission in regard thereto, its award is 
binding on the court. Thomas v. Raleigh Gas Co., 
218 N.C. 429, 11 S.E.2d 297 (1940). 
When Employee Has No Dependents. — 

Where the Commission has found that the 
deceased employee left no one who was 
dependent upon him, wholly or partially, § 97-40 
determines the person or persons entitled to 
receive the death benefits provided in this act, 
but the amount payable to the person or persons 
entitled thereto is determined by this section, 
commuted to its present, lump sum value. Smith 
v. Allied Exterminators, Inc., 279 N.C. 588, 184 
S.E.2d 296 (1971). 

Section 97-40 determines the person or 
persons entitled to receive the death benefits in 
the absence of dependents, but the amount 
payable to the person or persons entitled thereto 
is determined by this section, commuted to its 
present, lump sum value. Stevenson v. City of 
Durham, 281 N.C. 300, 188 S.E.2d 281 (1972). 

If the deceased employee leaves neither whole 
nor partial dependents, then § 97-40 provides for 
the commutation and payment of compensation 
to the “next of kin” as therein defined. 
Stevenson v. City of Durham, 281 N.C. 300, 188 
S.E.2d 281 (1972). 

Death or Remarriage of Widow Before All 

Installments Paid. — This section places no 
limitation by way of forfeiture on compensation 
receivable where a widow, who has been 

awarded compensation for her husband’s death, 
dies or remarries before all installments have 
been paid. Hill v. Cahoon, 252 N.C. 295, 113 
S.E.2d 569 (1960). 
Where a_ widow’ properly awarded 

compensation as the sole dependent of her 
deceased husband dies before all the 
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installments of compensation have been paid, 
the commuted value of such future installments 
is properly paid to her personal representative, 
and the next of kin of the deceased employee, 
who are not dependents, are not entitled thereto. 
Hill v. Cahoon, 252 N.C. 295, 113 S.E.2d 569 

(1960). 
Where an employee has lost his life in the 

course of his employment and thereafter an 
award has been made by the Industrial 
Commission to his widow, as his sole dependent, 

and within a few months after the award is made 
his widow dies intestate, her administrator is 

entitled to the benefits of the award as made to 
her. Queen v. Champion Fibre Co., 203 N.C. 94, 
164 S.E. 752 (1932). 

Duration of Payment of Compensation to 
Dependent Children under Age 18. — The 
provision of the second paragraph of this 
section, as amended, which relates to dependent 
children under the age of 18 years, should be 
read in conjunction with the introductory 
proviso. When so read, it means “as provided, 
however, after said 400-week period 
compensation payments due a dependent child 
shall be continued until such child reaches the 
age of 18.” Caldwell v. Marsh Realty Co., 832 N.C. 
App. 676, 233 S.E.2d 594, cert. denied, 292 N.C. 
728, 235 8.H.2d 782 (1977). 

Proper Plaintiffs in Action for Failure to 
Procure Compensation Insurance. — An 
action against insurance agents for breach of 
their agreement with an employer to procure 
compensation coverage for an employee may be 
maintained only by those who would have been 
entitled to payments had the policy been issued, 
and when it appears that the employee died as 
the result of injury received during the 
employment, and that the employee left a widow 
him surviving, such action may be maintained 
only by the widow, and an action instituted by 
the employee’s administrator and the employer, 
who advanced the insurance premium, must be 
dismissed. Crawford v. General Ins. & Realty 
Co., 266 N.C. 615, 146 S.E.2d 651 (1966). 

Applied in Willingham v. Bryan Rock & Sand 
Co., 240 N.C. 281, 82 S.E.2d 68 (1954); Painter v. 
Mead Corp., 258 N.C. 741, 129 S.E.2d 482 (1963); 
Lovette v. Reliable Mfg. Co., 262 N.C. 288, 186 
S.E.2d 685 (1964); Bass v. Mooresville Mills, 15 
N.C. App. 206, 189 S.E.2d 581 (1972); Lucas v. 
Li’] Gen. Stores, 25 N.C. App. 190, 212 8.E.2d 525 
(1975); Williams v. Insurance Repair Specialists 
of N.C., Inc., 82 N.C. App. 285, 232 S.E.2d 5 
(1977). 

Quoted in Wilson v. Utah Constr. Co., 2438 
N.C. 96, 89 S.E.2d 864 (1955); Shealy v. 
Associated Transp., Inc., 252 N.C. 738, 114 
S.E.2d 702 (1960); Petty v. Associated Transp., 
Inc., 4 N.C. App. 861, 167 S.E.2d 38 (1969). 

Stated in Allred v. Piedmont Woodyards, Inc., 
32-N.C. App. 516, 232 S.E.2d 879 (1977). 
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Cited in Smith v. Collins-Aikman Corp., 198 
N.C. 621, 152 S.E. 809 (1930); Early v. W.H. 
Basnight & Co., 214 N.C. 108, 198 S.E. 577 
(1938); Roth v. McCord, 232 N.C. 678, 62 S.E.2d 
64 (1950); McGill v. Bison Fast Freight, Inc., 245 

N.C. 469, 96 S.E.2d 488 (1957); Inman v. Meares, 
247 N.C. 661, 101 S.E.2d 692 (1958); Fetner v. 
Rocky Mount Marble & Granite Works, 251 N.C. 
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296, 111 S.E.2d 324 (1959); Davis v. North 
Carolina Granite Corp., 259 N.C. 672, 131 S.E.2d 
335 (1963); Horney v. Meredith Swimming Pool 
Co., 267 N.C. 521, 148 S.E.2d 554 (1966); Robbins 
v. Nicholson, 281 N.C. 234, 188 S.E.2d 350 (1972); 
Britt v. Colony Constr. Co., 35 N.C. App. 23, 240 
S.E.2d 479 (1978); Hensley v. Caswell Action 
Comm., Inc., 296 N.C. 527, 251 S.E.2d 399 (1979). 

§ 97-39. Widow, widower, or child to be conclusively presumed to be 
dependent; other cases determined upon facts; division of death benefits 
among those wholly dependent; when division among partially dependent. — 
A widow, a widower and/or a child shall be conclusively presumed to be wholly 
dependent for support upon the deceased employee. In all other cases questions 
of dependency, in whole or in part shall be determined in accordance with the 
facts as the facts may be at the time of the accident, but no allowance shall be 
made for any payment made in lieu of board and lodging or services, and no 
compensation shall be allowed unless the dependency existed for a period of 
three months or more prior to the accident. If there is more than one person 
wholly dependent, the death benefit shall be divided among them, the persons 
partly dependent, if any, shall receive no part thereof. If there is no one wholl 
dependent, and more than one person partially dependent, the death benefit shall 
be divided among them ahcGhdintr to the relative extent of their dependency. 

The widow, or widower and all children of deceased employees shall be 
conclusively presumed to be dependents of deceased and shall be entitled to 
receive the benefits of this Article for the full periods specified herein. (1929, c. 
120, s. 39.) 

Cross Reference. — For definition of terms 
“widow,” “widower,” and “child,” see 8 97-2. 

Editor’s Note. — As to determination of the 
extent of the dependency of partial dependents, 
see 8 N.C.L. Rev. 426. 
Only widows who come within the definition 

in subdivision (14) of § 97-2 are entitled to the 
presumption provided by this section. Bass v. 
Mooresville Mills, 11 N.C. App. 631, 182 S.E.2d 
246 (1971). 
The common-law wife of a deceased 

employee is not entitled to compensation under 
the provisions of this act. Reeves v. 
Parker-Graham-Sexton, Inc., 199 N.C. 236, 154 
S.E. 66 (1930). 
A woman who was living with an employee as 

his common-law wife at the time of his death and 
who was actually wholly dependent upon him for 
support for some years prior to his death by 
accident arising out of and in the course of his 
employment is not a dependent of the deceased 
employee within the purview of this section, and 
is not entitled to any part of the compensation 
payable under the provisions of the act. Fields v. 
Hollowell, 238 N.C. 614, 78 S.E.2d 740 (1958). 
The term “in all other cases” in the 

connection in which it appears in this section 
means, in all cases other than those of widows, 
widowers, and children, claiming to be 
dependents of the deceased employee, — 
dependency shall be determined in accordance 
with the facts as the facts may be at the time of 

the accident. Manifestly, a woman living in 
cohabitation with a man, to whom she is not 
married, is not within the purview of the term 
“in all other cases.” Fields v. Hollowell, 238 N.C. 
614, 78 S.E.2d 740 (1953). 

Proper Plaintiffs in Action for Failure to 
Procure Compensation Insurance. — See same 
catchline in note to § 97-38. 

Wife separated by mutual agreement 
evidenced by legally executed separation 
agreement is not widow. Bass v. Mooresville 
Mills, 11 N.C. App. 681, 182 S.E.2d 246 (1971); 
Sloop v. Williams Exxon Serv., 24 N.C. App. 129, 
210 S.E.2d 111 (1974). 

Surrender of Right to Support. — There is no 
reason why a _ separated wife who has 
surrendered all right to look to the husband for 
support while he is living should, upon his death, 
receive benefits that are intended to replace in 
part the support which the husband was 
providing, or should have been providing. Bass 
v. Mooresville Mills, 11 N.C. App. 631, 182 S.E.2d 
246 (1971); Sloop v. Williams Exxon Serv., 24 
N.C. App. 129, 210 S.E.2d 111 (1974). 

Divorce and Remarriage in Another State. 
— On the conflict of laws question raised where 
there has been a divorce and remarriage in 
another state, and a subsequent controversy 
develops as to which is the “widow,” see Rice v. 
Rice, 386 U.S. 674, 69 S. Ct. 751, 93 L. Ed. 957 
(1949); 28 N.C.L. Rev. 265, 286. 
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A second or subsequent marriage is 
presumed legal until the contrary is proved, and 
the burden of the issue is upon a plaintiff who 
attempts to establish a property right which is 
dependent upon the invalidity of such a 
marriage. The plaintiff cannot recover because 
of the failure of defendant to carry the burden. 
Kearney v. Thomas, 225 N.C. 156, 33 S.E.2d 871 
(1945). 

Illegitimate Child Acknowledged by Father. 
— An illegitimate child, born after the death of 
its father, who before his death had 
acknowledged his paternity of the child, is a 
dependent of its deceased father within the 
meaning of this section, and such child is entitled 
to share with children of its deceased father who 
were born of his marriage to their mother, from 
whom their father had been divorced prior to his 
death, in compensation awarded under this act to 
his dependents. Lippard v. Southeastern 
Express Co., 207 N.C. 507, 177 S.E. 801 (1935). 

Children of employee’s common-law wife 
who were not the children of the employee were 
not entitled to share compensation with 
employee’s legal widow and their children, even 
though supported by the employee, since act of 
maintenance was voluntary and was not a legal 
obligation. Wilson v. Utah Constr. Co., 248 N.C. 
96, 89 S.E.2d 864 (1955). 
A child born to employee’s common-law wife 

shortly after death of employee was not entitled 

CH. 97. WORKERS’ COMPENSATION ACT 8 97-40 

to compensation where there was no evidence 
that employee had acknowledged the child. 
Wilson v. Utah Constr. Co., 248 N.C. 96, 89 

S.E.2d 864 (1955). 
Father Held Not a Dependent. — Deceased 

had lived at his father’s home, buying food and 
other supplies for the house from time to time. 
When he was away from home, he made no 
contribution. The Commission’s finding that the 
father of deceased was not a dependent was 
affirmed. Scott v. Auman, 209 N.C. 858, 184 S.E. 
830 (1936). 

Applied in Wyatt v. Sharp, 239 N.C. 655, 80 
S.E.2d 762 (1954); Bass v. Mooresville Mills, 15 
N.C. App. 206, 189 S.E.2d 581 (1972); Lucas v. 

Li’l Gen. Stores, 25 N.C. App. 190, 212 S.E.2d 525 
(1975). 

Quoted in Hewett v. Garrett, 274 N.C. 356, 
163 S.E.2d 372 (1968); Hewett v. Garrett, 1 N.C. 
App. 234, 161 S.E.2d 157 (1968); Cobb v. Eastern 
Clearing & Grading, Inc., 1 N.C. App. 327, 161 
S.E.2d 612 (1968). 

Cited in Smith v. Collins-Aikman Corp., 198 
N.C. 621, 152 S.E. 809 (1930); McGill v. Bison 
Fast Freight, Inc., 245 N.C. 469, 96 S.E.2d 438 
(1957); Robbins v. Nicholson, 281.N.C. 234, 188 
S.E.2d 350 (1972); Britt v. Colony Constr. Co., 35 
N.C. App. 23, 240 S.E.2d 479 (1978). 

§ 97-40. Commutation and payment of compensation in absence of 
dependents; “next of kin” defined; commutation and distribution of 
compensation to partially dependent next of kin; payment in absence of both 
dependents and next of kin. — Subject to the provisions of G.S. 97-38, if the 
deceased BOP hice leaves neither whole nor partial dependents, then the 
ppp hensation which would be payable under G.S. 97-38 to whole dependents 
shall be commuted to its present value and paid in a lump sum to the next of kin 
as herein defined. For purposes of this section and G.S. 97-88, ‘next of kin” shall 
include only child, father, mother, brother or sister of the deceased employee, 
including adult children or adult brothers or adult sisters of the deceased, but 
excluding a parent who has wilfully abandoned the care and maintenance of his 
or her child and who has not resumed its care and maintenance at least one year 
prior to the first ocurring of the majority or death of the child and continued its 
care and maintenance until its death or majority. For all such next of kin who 
are neither wholly nor partially dependent upon the deceased employee and who 
take under this section, the order of priority among them shall be governed by 
the general law applicable to the distribution of the personal estate of persons 
dying intestate. In the event of exclusion of a parent based on abandonment, the 
claim for compensation benefits shall be treated as though the abandoning 
parent had predeceased the employee. For all such next of kin who were also 
partially dependent on the deceased employee but who exercise the election 
provided for partial dependents by G.S. 97-38, the general law applicable to the 
distribution of the personal estate of persons dying intestate shall not apply and 
such pares or persons upon the exercise of such election, shall be entitled, share 
and share alike, to the compensation provided in G.S. 97-38 for whole dependents 
commuted to its present value and paid in a lump sum. 
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If the deceased employee leaves neither whole dependents, partial dependents, 
nor next of kin as hereinabove defined, then no compensation shall be due or 
payable on account of the death of the deceased employee, except that the 
employer shall pay or cause to be petG the burial expenses of the deceased 
employee not exceeding five hundre dollars ($500.00) to the person or persons 
entitled thereto. (1929, c. 120, s. 40; 1981, c. 274, s. 5; c. 319; 1945, c. 766; 1953, 
Cabbes: 2ZucidiShjsel 1968 poub04nsr4591965 ced 19,1967 Cass subaloiic 
1179.) 

Editor’s Note. — For a discussion of the 
original section, see 8 N.C.L. Rev. 427. As to the 
1931 amendments, see 9 N.C.L. Rev. 406. 

For cases decided prior to 1963 amendment, 

which rewrote this section, see Brooks v. E.H. 
Clement Co., 201 N.C. 768, 161 S.E. 403 (1931); 
Hunt v. State, 201 N.C. 37, 158 S.E. 703 (1931), 
followed in Slade v. Willis Hosiery Mills, 209 
N.C. 828, 184 S.E. 844 (1986); Hamby v. Cobb, 
214 N.C. 818, 1 S.E.2d 101 (1939); Parsons v. 
Swift & Co., 284 N.C. 580, 68 S.E.2d 296 (1951); 
Green v. Briley, 242 N.C. 196, 87 S.E.2d 213 
(1955); Fields v. Hollowell, 288 N.C. 614, 78 
S.E.2d 740 (1958). 

This Section Determines Who Receives 
Benefits. — Where the Commission has found 
that the deceased employee left no one who was 
dependent upon him, wholly or partially, this 
section determines the person or persons 
entitled to receive the death benefits provided in 
this act, but the amount payable to the person or 
persons entitled thereto is determined by 
§ 97-38, commuted to its present, lump sum 
value. Smith v. Allied Exterminators, Inc., 279 
N.C. 588, 184 S.E.2d 296 (1971). 

This section determines the person or persons 
entitled to receive the death benefits in the 
absence of dependents, but the amount payable 
to the person or persons entitled thereto is 
determined by § 97-38, commuted to its present, 
lump sum value. Stevenson v. City of Durham, 
281 N.C. 300, 188 S.E.2d 281 (1972). 

This Section Not Limited by Provisions of 
§ 97-2(12). — The doctrine of pari materia does 
not apply, and the provisions of this section 
should not be construed with the provisions of 
§ 97-2(12). Stevenson v. City of Durham, 281 
N.C. 300, 188 S.E.2d 281 (1972). 

The imposition of the restrictions of 
dependency and age contained in § 97-2(12) upon 
this section would result in a narrow and 
technical interpretation of the act. Stevenson v. 
City of Durham, 281 N.C. 300, 188 S.E.2d 281 
(1972). 
By the 1971 amendment, which includes adult 

children or adult brothers and adult sisters in the 
definition of “next of kin” contained in this 
section, the General Assembly evidenced its 
intent that the definition of “next of kin’ should 
not be narrowly and strictly limited by the 
provisions of § 97-2(12). Stevenson v. City of 
Durham, 281 N.C. 300, 188 S.E.2d 281 (1972). 

Removal of Requirements of Dependency, 
Age and Marital Status from Definition of 
“Next of Kin”. — The General Assembly has 
shown a clear intent to remove the requirements 
of dependency, age and marital status from the 
definition of “next of kin” who are entitled to 
death benefits under this section. Stevenson vy. 
City of Durham, 281 N.C. 300, 188 S.E.2d 281 
(1972). 

Married Siblings over 18 Are “Next of Kin”. 
— Brothers and sisters who are 18 years of age 
or older, and who are married, are “next of kin” 
as defined in this section. Stevenson v. City of 
Durham, 281 N.C. 300, 188 S.E.2d 281 (1972). 
Abandoning Father Loses Share of Death 

Benefits of Child. — Where the father wilfully 
abandoned the care and maintenance of the 
deceased during the latter’s minority, § 31A-2 
provides that the father loses all right to 
intestate succession in the distribution of the 
personal estate of his intestate, deceased child; 
and consequently, he does not share in the death 
benefits for which the employer or its carrier is 
liable under §&§ 97-38. Smith v. Allied 
Exterminators, Inc., 279 N.C. 588, 184 S.E.2d 
296 (1971). 

Benefits Not to Become Assets of Estate of 
Decedent. — The determination of the taker or 
takers is to be made in accordance with the 
general law governing the distribution of the 
personal property of the deceased employee not 
because the benefits are or become part of the 
assets of the estate of the decedent. They do not. 
Smith v. Allied Exterminators, Inc., 279 N.C. 
588, 184 §.E.2d 296 (1971). 

Order of Priority for Benefits among Next of 
Kin. — Where the deceased leaves surviving 
him a person or persons in two or more of these 
categories of relationship, the benefits are not 
distributed among all of such surviving “next of 
kin.” In that event this section directs the 
Commission to “the general law applicable to the 
distribution of the personal estate of persons 
dying intestate” to determine “the order of 
priority” among these several persons. Smith v. 
Allied Exterminators, Inc., 279 N.C. 5838, 184 

S.E.2d 296 (1971). 
The Commission is directed to the general law 

governing intestate succession simply because, 
for this purpose only, the general law of 
intestate succession is incorporated by reference 
into this section. Smith v. Allied Exterminators, 
Inc., 279 N.C. 583, 184 S.E.2d 296 (1971). 
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When the legislature, in former § 28-173, 
provided that the proceeds of an action for 
wrongful death “shall be disposed of as provided 
in the Intestate Succession Act,” and when it 
provided in this section that the order of priority 
among claimants to death benefits payable 
under the act “shall be governed by the general 
law applicable to the distribution of the personal 
estate of persons dying intestate,” it had in mind 
the same law; i.e., the Intestate Succession Act 
as modified by Chapter 31A, entitled, “Acts 
Barring Property Rights.” Williford v. Williford, 
288 N.C. 506, 219 S.E.2d 220 (1975). 
The meaning of an “order of priority” is that 

the person or persons in one category takes to 
the exclusion of the others. Smith v. Allied 
Exterminators, Inc., 279 N.C. 588, 184 S.E.2d 
296 (1971). 
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Amount Payable Not Reduced Where 
Employee Leaves No Dependent. — Where the 
deceased employee left no dependent, whole or 
partial, the amount payable is not reduced from 
the amount which would have been payable had 
the deceased employee left a person wholly 
dependent upon him unless there is no person 
surviving who falls within the term “next of 
kin,” as defined in this section. Smith v. Allied 
Exterminators, Inc., 279 N.C. 588, 184 S.E.2d 
296 (1971); Stevenson v. City of Durham, 281 
N.C. 300, 188 S.E.2d 281 (1972). 

Applied in Horney v. Meredith Swimming 
Pool Co., 267 N.C. 521, 148 S.E.2d 554 (1966). 

Stated in Bass v. Mooresville Mills, 11 N.C. 
App. 631, 182 S.E.2d 246 (1971). 

Cited in Martin v. Bonclarken Ass’y, 296 N.C. 
540, 251 S.E.2d 403 (1979). 

§ 97-40.1. Second Injury Fund. — (a) There is hereby created a fund to be 
known as the “Second Injury Fund,” to be held and disbursed by the Industrial 
Commission as hereinafter provided. 

For the purpose of providing money for said fund the Industrial Commission 
may assess against the employer or its insurance carrier the payment of not to 
exceed fifty dollars ($50.00) for the loss, or loss of use, of each minor member 
in every case of a permanent partial disability where there is such loss, and shall 
assess not to exceed two hundred dollars ($200.00) for fifty percent (50%) or more 
loss or loss of use of each major member, defined as back, foot, leg, hand, arm, 
eye, or hearing. 

In addition to the assessments hereinabove provided for, the Commission shall 
also deposit in said fund all moneys received by it for the Second Injury Fund 
under the provisions of G.S. 97-40. 

(b) The Industrial Commission shall disburse moneys from the Second Injury 
Fund in unusual cases of second injuries as follows: 

(1) To pay additional compensation in cases of second injuries referred to 
in G.S. 97-83; provided, however, that the original injury and the 
subsequent injury were each at least twenty percent (20%) ath the entire 
member; and, provided further, that such additional compensation, 
when added to the compensation awarded under said section, shall not 
exceed the amount which would have been payable for both injuries had 
both been sustained in the subsequent accident. 

(2) To pay additional compensation to an injured employee who has 
sustained permanent total disability in the manner referred to in the 
second paragraph of G.S. 97-35, which shall be in addition to the 
compensation awarded under said section; provided, however, that such 
additional compensation, when added to the compensation awarded 
under said section, shall not exceed the compensation for permanent 
total disability as provided for in G.S. 97-29. 

(3) To pay compensation and medical expense in cases of permanent and 
total disability resulting from an injury to the brain or spinal cord in the 
manner and to the extent hereinafter provided. 

The additional compensation and treatment expenses herein provided for shall 
be paid out of the Second Injury Fund exclusively and only to the extent to which 
the assets of such fund shall permit. 

(c) In addition to payments for the purposes hereinabove set forth, the 
Industrial Commission may, in its discretion, make payments from said fund for 
the following purposes and under the following conditions: 

118 



§ 97-41 CH. 97. WORKERS’ COMPENSATION ACT § 97-43 

(1) In any case in which total and permanent disability due to paralysis or 
loss of mental capacity has resulted from an injury to the brain or spinal 
cord, the Industrial Commission may, in its discretion enter an award 
and pay compensation and Pe vadtaht and necessary medical, nursing, 
hospital, institutional, equipment, and other treatment expenses from 
the Second Injury Fund during the life of the injured employee in cases 
where the injury giving rise to such disability occurred prior to July 1, 
1958, and the last payment of compensation has been made subsequent 
to January 1, 1941. Such compensation and medical expense shall be 
paid only from April 4, 1947, and after the employer’s liability for 
compensation and treatment expense has ended, and in every case in 
which the injury resulting in paralysis due to injury to the spinal cord 
occurred subsequent to April 4, 1947, and prior to July 1, 1953, the 
liability of the employer and his insurance carrier to pay compensation 
and medical expense during the life of the injured employee shall not 
be affected by this section. 

(2) When compensation is allowed from the fund in any case under 
subdivision (1) of subsection (c), the Commission may in its discretion 
authorize payment of medical, nursing, hospital, equipment, and other 
treatment expenses incurred prior to the date compensation is allowed 
and after the employer’s liability has ended if funds are reasonably 
available in the Second Injury Fund for such purpose after paying 
claims in cases of second injuries as specified in GS. 97-33 and 97-35. 
Should the fund be insufficient to pay both compensation and treatment 
expenses, then the said expenses may, in the discretion of the 
Commission, be paid first and compensation thereafter according to the 
reasonable availability of funds in the fund. (1958, ce. 1135, s. 2; 1957, 
C1306; s24:19050) Ceab0r Ss. o. LOL te Ce4ol:) 

Editor’s Note. — The word “section” at the 
end of subdivision (1) of subsection (c) appears in 
the printed act as “amendment.” 

The 1977 amendment, effective July 1, 1977, 
substituted “fifty dollars ($50.00) for 
“twenty-five dollars ($25.00)” and ‘“‘two hundred 

dollars ($200.00)” for ‘‘one hundred dollars 

($100.00)” in the second paragraph of subsection 
(a). 

For note discussing limitations on _ the 
apportionment of disabilities, see 54 N.C.L. Rev. 
1123 (1976). 

§ 97-41: Repealed by Session Laws 1978, c. 1308, s. 5, effective July 1, 1975. 

§ 97-42. Deduction of payments. — Any payments made by the employer to 
the injured employee during the period of his disability, or to his dependents, 
which by the terms of this Article were not due and payable when made, may, 
subject to the approval of the Industrial Commission be deducted from the 
amount to be paid as compensation. Provided, that in the case of disability such 
deductions shall be made by shortening the period during which compensation 
pr sh soit and not by reducing the amount of the weekly payment. (1929, c. 

, Siaee 

Applied in Loflin v. Loflin, 13 N.C. App. 574, 
186 S.E.2d 660 (1972). 

Cross Reference. — As to effect of accident 
insurance policy procured by employer, see note 
to § 97-6. 

§ 97-43. Commission may prescribe monthly or quarterly payments. — 
The Industrial Commission, upon application of either party, may, in its 
discretion, having regard to the welfare of the employee and the convenience of 
the employer, authorize compensation to be paid monthly or quarterly instead 
of weekly. (1929, c. 120, s. 43.) 
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§ 97-44. Lump sums. — Whenever any weekly payment has been continued 
for not less than six weeks, the liability therefor may, in unusual cases, where 
the Industrial Commission deems it to be to the best interest of the employee 
or his dependents, or where it will prevent undue hardships on the employer or 
his insurance carrier, without prejudicing the interests of the employee or his 
dependents, be redeemed, in whole or in part, by the payment by the employer 
of a lump sum which shall be fixed by the Commission, but in no case to exceed 
the uncommuted value of the future installments which may be due under this 
Article. The Commission, however, in its discretion, may at any time in the case 
of a minor who has received permanently disabling injuries either partial or total 
provide that he be compensated, in whole or in part, by the payment of a lump 
sum, the amount of which shall be fixed by the Commission, but in no case to 
exceed the uncommuted value of the future installments which may be due 
under this Article. (1929, c. 120, s. 44; 1963, c. 450, s. 4; 1975, c. 255.) 

Editor’s Note. — For a discussion of this 
section, see 8 N.C.L. Rev. 427. 

§ 97-45. Reducing to judgment outstanding liability of insurance carriers 
withdrawing from State. — Upon the withdrawal of any insurance carrier from 
doing business in the State that has any outstanding liability under the Worker’s 
Compensation Act, the Insurance Commissioner shall immediately notify the 
North Carolina Industrial Commission, and thereupon the said North Carolina 
Industrial Commission shall issue an award against said insurance carrier and 
commute the installments due the injured employee or employees, and 
immediately have said award docketed in the superior court of the county in 
which the elaimant resides, and the said North Carolina Industrial Commission 
shall then cause suit to be brought on said judgment in the state of the residence 
of any such insurance carrier, and the proceeds from said judgment after 
deducting the cost, if any, of the proceeding, shall be turned over to the injured 
employee, or employees, taking from such employee, or employees, the proper 
receipt in satisfaction of his claim. (1938, c. 474; 1979, c. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, for ‘‘Workmen’s” near the beginning of this 
effective July 1, 1979, substituted “Workers’” section. 

§ 97-46. Lump sum payments to trustee; receipt to discharge employer. — 
Whenever the Industrial Commission deems it expedient any lump sum, subject 
to the provisions of G.S. 97-44, shall be paid by the employer to some suitable 
person or corporation appointed by the superior court in the county wherein the 
accident occurred, as trustee, to administer the same for the benefit of the 
person entitled thereto, in the manner provided by the Commission. The receipt 
of such trustee for the amount as paid shall discharge the employer or anyone 
else who is liable therefor. (1929, ce. 120, s. 45.) 

§ 97-47. Change of condition; modification of award. — Upon its own 
motion or upon the application of any party in interest on the grounds of a 
change in condition, the Industrial Commission may review any award, and on 
such review may make an award ending, diminishing, or increasing the 
compensation previously awarded, subject to the maximum or minimum 
provided in this Article, and shall immediately send to the parties a copy of the 
award. No such review shall affect such award as regards any moneys paid but 
no such review shall be made after two years from the date of the last payment 
of compensation pursuant to an award under this Article, except that in cases 
in which only medical or other treatment bills are paid, no such review shall be 
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made after 12 months from the date of the last payment of bills for medical or 
other treatment, paid pursuant to this Article. (1929, c. 120, s. 46; 1931, c. 274, 
g.'6; 1947, c. 823; 1973; c, 1060; s. 2.) 

Editor’s Note. — For note on the range of 
compensable consequences of a work-related 
injury, see 49 N.C.L. Rev. 583 (1971). For survey 
of 1976 case law on workers’ compensation, see 
55 N.C.L. Rev. 1116 (1977). 

The language of this section is clear. White 
v. Shoup Boat Corp., 261 N.C. 495, 185 S.E.2d 
216 (1964). 

Basis for Altering Final Award. — There is 
no basis for altering a final award of 
compensation, other than that provided by this 
section. Watkins v. Central Motor Lines, 10 N.C. 
App. 486, 179 S.E.2d 1380, rev’d on other grounds, 
279 N.C. 132, 181 S.E.2d 588 (1971). 
Commission May Alter Compensation Only 

upon a “Change in Condition”. — The 
Industrial Commission is given authority to 
review an award and end, diminish or increase 
the compensation previously awarded only when 
there has been a “change in condition” of the 
claimant, as provided in this section. And when 
an award has been entered for total disability for 
a certain length of time, and for partial disability 
thereafter for a total of 30 weeks under § 97-30, 
the Industrial Commission may not, upon a 
review of the award on claimant’s application 
prior to the payment of the last installment of 
the award, increase the award of compensation 
to that allowed for total disability under § 97-29, 
upon its finding that claimant was unable to earn 
any appreciable sum by his labor, when the 
Commission also finds that at the time of the 
review of the award claimant’s condition was 
unchanged and that he was at that time only 50 
percent disabled. Murray v. Nebel Knitting Co., 
214 N.C. 487, 199 S.E. 609 (1938). 
Where the award directs the payment of 

medical bills, an extension of the award would 
not be permissible unless there is a showing of 
change of condition since the original award. 
Shuler v. Talon Div. of Textron, 30 N.C. App. 
570, 227 S.E.2d 627 (1976). 

If the legislature had intended that no 
showing of a change of condition was necessary 
where only additional medical expense payments 
are sought, it would have so provided. Shuler v. 
Talon Div. of Textron, 80 N.C. App. 570, 227 
S.E.2d 627 (1976). 
Where there is ample evidence to support a 

finding of a change in claimant’s condition as 
contemplated by this section, and evidence which 
would support a contrary finding, the finding of 
the Industrial Commission from the conflicting 
evidence is conclusive. Knight v. Ford Body Co., 
214 N.C. 7, 197 S.E. 563 (1938). 
By this section the Industrial Commission is 

given authority to review an award and increase 
the compensation theretofore awarded when 

there has been a change of condition of the 
claimant, and when the evidence supports a 
finding of change of claimant’s condition, the 
finding of the Commission is conclusive. Baldwin 
v. Amazon Cotton Mills, 253 N.C. 740, 117 S.E.2d 
718 (1961). 
Award Retaining Jurisdiction in 

Commission for Future Adjustments. — 
Claimant, following a back injury, returned to 
the same employer and was paid same wages as 
before injury although doing lighter work. The 
award of the Commission found as a fact that 
claimant was being paid wages “in lieu of 
compensation” and retained jurisdiction for 300 
weeks from the date of injury so that future 
adjustments might be made in compensation 
payable should employee suffer any wage loss 
due to his injury within that period. The Supreme 
Court affirmed this action, saying that the 
Commission did not exceed its authority in thus 
retaining jurisdiction to protect the employee 
against imposition by the employer. Branham v. 
Denny Roll & Panel Co., 223 N.C. 233, 25 
S.E.2d 865 (1943). 

There is nothing in the act that contemplates 
or authorizes an anticipatory finding by the 
Commission that a physical impairment may 
develop into a compensable disability. Neither 
does the act vest in the Commission the power to 
retain jurisdiction of a claim, after compensation 
has been awarded, merely because some 
physical impairment suffered by the claimant 
may, at some time in the future, cause a loss of 
wages. The Commission is concerned with 
conditions existing prior to and at the time of the 
hearing. If such conditions change in the future, 
to the detriment of the claimant, this section 
affords the claimant a remedy and fixes the time 
within which he must seek it. Dail v. Kellex 
Corp., 233 N.C. 446, 64 S.E.2d 438 (1951). 

Claimant suffered multiple injuries in a wreck. 
After hearing the Commission found as a fact 
that he had suffered 20 percent permanent 
partial disability. However, it also found that he 
was suffering no wage loss as a result of injury 
at the time of hearing. It did not appear that he 
was being paid wages in lieu of compensation. 
On the further finding that the physical 
impairment might cause loss of wages in the 
future, the Commission attempted to retain 
jurisdiction during 300 weeks from the date of 
injury. This was held to be error by the Supreme 
Court. Dail v. Kellex Corp., 233 N.C. 446, 64 
§.E.2d 438 (1951). 

As to the power of the Commission to retain 
jurisdiction during 300 weeks from the date of 
injury, see also note to § 97-30. 
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Power to Grant Rehearing on Ground of 

Newly Discovered Evidence. — The North 
Carolina Industrial Commission has the power, 
in a proper case, and in accordance with its rules 
and regulations, to grant a rehearing of a 
proceeding pending before it, and in which it has 
made an award, on the ground of newly 
discovered evidence. Owens v. Standard Mineral 
Co., 10 N.C. App. 84, 177 8.E.2d 775 (1970), cert. 
denied, 277 N.C. 726, 178 S.E.2d 831 (1971). 

Fact Evidence Is Not Newly Discovered and 

Inadvertence of Counsel Do Not Prevent 
Granting Motion to Open Award. — The facts 
that evidence claimed as a basis of a motion to 
open a compensation award is not newly 
discovered and might have been offered at the 
original hearing in the exercise of due diligence 
and that counsel, through inadvertence, has 
failed to present a ground upon which 
compensation might be allowed, do not in 
themselves prevent the North Carolina 
Industrial Commission from granting such a 
motion. Owens v. Standard Mineral Co., 10 N.C. 
App. 84, 177 S.E.2d 775 (1970), cert. denied, 277 
N.C. 726, 178 S.E.2d 831 (1971). 
“Change of condition” refers to a 

substantial change, after a final award of 
compensation, of the injured employee’s 
physical capacity to earn and in some cases, of 
his earnings. Swaney v. George Newton Constr. 
Co., 5 N.C. App. 520, 169 S.E.2d 90 (1969); Gaddy 
v. Kern, 32 N.C. App. 671, 233 S.E.2d 609 (1977). 
A change of condition means an actual 

change and not a mere change of opinion with 
respect to a preexisting condition. West v. J.P. 
Stevens Co., 12 N.C. App. 456, 183 S.E.2d 876 
(1971); Gaddy v. Kern, 32 N.C. App. 671, 233 
S.E.2d 609 (1977). 
A mere change of the doctor’s opinion with 

respect to claimant’s preexisting condition does 
not constitute a change of condition required by 
this section. Shuler v. Talon Div. of Textron, 30 
N.C. App. 570, 227 S.E.2d 627 (1976). 
A change in the degree of permanent 

disability is a change in condition. West v. J.P. 
Stevens Co., 12 N.C. App. 456, 183 S.E.2d 876 
(1971). 
Awareness of Continuing Medical Attention 

Not Inconsistent with Change of Condition. — 
A claim for permanent partial disability may 
involve a “change in condition’ within the 
purview of this section, notwithstanding that the 
North Carolina Industrial Commission and the 
defendants were aware, at the time when the 
closing receipt was signed, that plaintiff was 
still undergoing treatment for his injury, 
because none of the parties realize that 
plaintiff's injury might result in permanent 
disability. Mere awareness of continuing 
medical attention is not inconsistent with the 
eventual prospect of complete recovery. 
Watkins v. Central Motor Lines, 10 N.C. App. 
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486, 179 S.E.2d 130, rev’d on other grounds, 279 
N.C.132, 181 S.E.2d 588 (1971). 

Question of Fact and Question of Law. — 
Whether there has been a change of condition is 
a question of fact; whether the facts found 
amount to a change of condition is a question of 
law. West v. J.P. Stevens Co., 12 N.C. App. 456, 
183 S.E.2d 876 (1971). 
Agreement to pay compensation when 

approved by Commission, is equivalent of 
award. White v. Shoup Boat Corp., 261 N.C. 495, 
135 S.E.2d 216 (1964); Gantt v. Hickory Motor 
Sales, Inc., 8 N.C. App. 559, 174 S.E.2d 624 
(1970); Watkins v. Central Motor Lines, 10 N.C. 
App. 486, 179 S.E.2d 130, rev’d on other grounds, 
279 N.C. 182, 181 S.E.2d 588 (1971). 
A closing receipt purports to be a final 

settlement and indicates that no further 
compensation will be paid unless request for 
hearing for change of condition is made within a 
year from date of the receipt. Watkins v. Central 
Motor Lines, 279 N.C. 132, 181 S.E.2d 588 (1971). 

Motion for Rehearing Declined While under 

Misapprehension of Law. — Ordinarily, a 
motion for further hearing on the grounds of 
introducing additional or newly discovered 
evidence rests in the sound discretion of the 
North Carolina Industrial Commission, but this 
principle is not applicable where the Commission 
declines to consider such a motion under a 
misapprehension of applicable principles of law. 
Owens v. Standard Mineral Co., 10 N.C. App. 84, 
177 S.E.2d 775 (1970), cert. denied, 277 N.C. 726, 
178 S.E.2d 831 (1971). 

If Timely Made. — An employee’s application 
for a rehearing on the ground that he has 
additional evidence to establish his claim of 
disability by silicosis, is improperly dismissed by 
the North Carolina Industrial Commission, 
where (1) the employee’s application is timely 
made and (2) the Commission acted under a 
misapprehension of the law in denying the 
application. Owens v. Standard Mineral Co., 10 
N.C. App. 84, 177 S.E.2d 775 (1970), cert. denied, 
277 N.C. 726, 178 S.E.2d 831 (1971). 

Application Seeking Modification of 
Settlement Agreement. — See Morgan v. 
Norwood, 211 N.C. 600, 191 S.E. 345 (1937). 
Changes of condition occurring during the 

healing period, and prior to the time of 
maximum recovery and the permanent 
disability, if any, found to exist at the end of the 
period of healing, are not changes of condition 
within the meaning of this section. Pratt v. 
Central Upholstery Co., 252 N.C. 716, 115 S.E.2d 
27 (1960). 

Increase in Earning Power as Change of 

Condition. — Claimant had been awarded 
compensation for general partial disability and 
thereafter had obtained a job paying practically 
as much as he made at the time of the accident. 
It was held that the claimant had undergone a 
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change of condition, as the basis of disability 
under the act is loss of earning power. Smith v. 
Swift & Co., 212 N.C. 608, 194 S.E. 106 (1987). 
Where Claimant Has Same Disability He 

Had at Time of First Rating. — Where plaintiff 
had been receiving compensation for over 275 
weeks for permanent partial disability and then 
offered, as a basis for claiming total disability, 
proof that he had not been able to do any work, 
it was held that there had been no change of 
condition, since the claimant had the same 
disability he had at the time of his first rating. 
Murray v. Nebel Knitting Co., 214 N.C. 437, 199 
S.E. 609 (1938). 

Serious Bodily Disfigurement. — See Tucker 
v. Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 
(1951). 

Facts Showing Change of Condition. — 
After payments for a time under an approved 
agreement, claimant applied on January 6, 1936, 
for compensation payable in a lump sum. 
Granted, and paid February 24, 1936. On 
January 5, 1937, he applied for a reopening of 
the case on the ground that blood poisoning had 
spread and created a change of condition and 
that he was then suffering from Buerger’s 
disease due to the injury. The hearing 
commissioner’s finding that there had been a 
change of condition and that the application was 
in time was affirmed. Knight v. Ford Body Co., 
214 N.C. 7, 197 S.E. 563 (1938). 

Date of Last Payment. — The last payment of 
compensation within the meaning of this section 
is the date the last check was delivered to and 
accepted by the employee, and not the date the 
check was paid by the drawee bank. Paris v. 
Carolina Bldrs. Corp., 244 N.C. 35, 92 S.E.2d 405 
(1956); Baldwin v. Amazon Cotton Mills, 253 N.C. 
740, 117 S.E.2d 718 (1961). 

An employee cannot be allowed 12 months 
(now two years) in which to request a review 
from the last date on which the compensation 
would have been due had he not elected to accept 
payment of the award in a lump sum. Paris v. 
Carolina Bldrs. Corp., 244 N.C. 35, 92 S.E.2d 405 
(1956). 
Where an award directs the payment of both 

compensation and medical expenses, then the 
injured employee has two years from the last 
payment of compensation pursuant to the award 
in which to file claim for further compensation 
upon an alleged change of condition. Shuler v. 
Talon Div. of Textron, 30 N.C. App. 570, 227 
S.E.2d 627 (1976). 

This section merely fixes a date after which 
the claim is barred. Ammons v. Z.A. Sneeden’s 
Sons, 257 N.C. 785, 127 S.E.2d 575 (1962). 
And Party May Be Estopped to Rely on It. — 

Delay for more than one year (now two years) 
may be asserted as a plea in bar, but the party 
interposing and relying on it may be estopped to 
assert it by inequitable conduct. Ammons v. Z.A. 
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Sneeden’s Sons, 257 N.C. 785, 127 S.E.2d 575 
(1962). 
When the request for a review of an award for 

changed conditions was not made until more 
than 12 months after delivery and acceptance of 
a check in final payment, review of the award 
was barred, but the employer and his insurance 
carrier, by their conduct, might have been 
estopped to plead the lapse of time. Willis v. J.M. 
Davis Indus., Inc., 280 N.C. 709, 186 S.E.2d 913 

(1972), decided prior to the 1973 amendment to 
this section. 

Limitation as to Minor Employees. — See 
Lineberry v. Town of Mebane, 219 N.C. 257, 13 
S.E.2d 429 (1941). 
Running of Time Limitation. — The 

limitation of this section begins to run when the 
employee is notified and the last payment of 
compensation pursuant to an agreement is 

made, and after one year (now two years) 

forecloses plaintiff’s claim, if there was a 

“change in condition” as contemplated by this 
section, and if defendants are not estopped to 
invoke the limitation. Watkins v. Central Motor 
Lines, 10 N.C. App. 486, 179 S.E.2d 130, rev’d on 
other grounds, 279 N.C. 132, 181 S.E.2d 588 
(i971): 

Without Regard to Plaintiff's Signature. — 
The limitation would have begun to run when 
notice of the last payment of compensation 
under an agreement was given plaintiff, with or 
without plaintiff’s signature on a closing receipt. 
Watkins v. Central Motor Lines, 10 N.C. App. 
486, 179 S.E.2d 130, rev’d on other grounds, 279 
N.C. 132, 181 S.E.2d 588 (1971). 

The time limitation is not jurisdictional; this 
section merely providing a plea in bar which may 
be asserted by the employer. Watkins v. Central 
Motor Lines, 10 N.C. App. 486, 179 S.E.2d 130 
(1971). 

The one-year (now two-year) limitation is not 
jurisdictional; this section merely providing a 
plea in bar which may be asserted by the 
employer. Watkins v. Central Motor Lines, 10 

N.C. App. 486, 179 S.E.2d 130 (1971). 
But Is Technical Legal Defense. — The lapse 

of time, when properly pleaded, is a technical 
legal defense. Watkins v. Central Motor Lines, 
279 N.C. 182, 181 S.E.2d 588 (1971). 
Redetermination of Compensation Award 

Allowed During Period for Reopening. — 
Where the harmful consequenses of an injury 
are unknown when the amount of compensation 
to be paid has been determined by agreement 
but subsequently develops, the amount of 
compensation to which the employee is entitled 
can be redetermined within the statutory period 
for reopening. It is a “change in condition” as 
the term is used in this section. Watkins v. 
Central Motor Lines, 279 N.C. 132, 181 S.E.2d 
588 (1971). 
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Even If Change Necessitates Award in 
Different Category. — The fact that the change 
necessitates making an award in an entirely 
different category, as when an original award 
was one of temporary benefits for time loss and 
the award on reopening would be for total 
permanent disability, is no obstacle to reopening. 
Watkins v. Central Motor Lines, 279 N.C. 182, 
181 S.E.2d 588 (1971). 

This section cannot apply unless there has 
been a previous award of the Commission. If 
that award directed the payment of both 
compensation and medical expense, then the 
injured employee would have one year (now two 
years) from the last payment of compensation 
pursuant to the award in which to file claim for 
further compensation upon an alleged change of 
condition. If the award directed the payment of 
medical bills only, then the injured employee 
would have one year from the date on which the 
last payment for medical treatment is made in 
which to file a claim for further compensation 
upon an alleged change of condition. Biddix v. 
Rex Mills, Inc., 2837 N.C. 660, 75 S.E.2d 777 
(1953). See also Whitted v. Palmer-Bee Co., 228 
N.C. 447, 46 S.E.2d 109 (1948). 

The North Carolina Industrial Commission’s 
authority under this statute is limited to review 
of prior awards, and the statute is inapplicable in 
instances where there has been no previous final 
award. Watkins v. Central Motor Lines, 279 N.C. 
182, 181 S.E.2d 588 (1971). 

This section has no application except where it 
is made to appear that previous award has been 
made by the Industrial Commission. Where the 
record on appeal to the superior court from an 
award of the Industrial Commission does not 
disclose a previous award made to claimant, 
defendant’s contention that the award appealed 
from cannot be sustained in the absence of a 
finding of change of condition is untenable. 
Penland v. Bird Coal Co., 246 N.C. 26, 97 S.E.2d 
432 (1957). 

This section is not applicable unless a final 
award has been made. Pratt v. Central 
Upholstery ‘Co., 252 N.C. 716, 115 S.E.2d 27 
(1960). 
And it does not apply if the Commission has 

no jurisdiction of the claim. Hart v. Thomasville 
Motors, Inc., 244 N.C. 84, 92 S.E.2d 673 (1956). 
Proceeding Is Pending Until All Disabilities 

Considered. — Until all of an injured employee’s 
compensable injuries and disabilities have been 
considered and adjudicated by the Commission, 
the proceeding pends for the purpose of 
evaluation, absent laches or some statutory time 
limitation. Hall v. Thomason Chevrolet, Inc., 263 
N.C. 569, 189 S.E.2d 857 (1965). 
Where No Previous Award, Jurisdiction Is 

Retained by Commission. — In cases where 
there has been no previous final award, 
jurisdiction is retained by and remains in the 
North Carolina Industrial Commission pending a 
termination of the case by final award, and no 
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statute runs against a litigant while his case is 
pending in court. Watkins v. Central Motor 
Lines, 279 N.C. 182, 181 S.E.2d 588 (1971). 

Notice to Employee and to Commission. — 
The law requires only that the injured employee 
be given notice of the time limitation, and that 
the North Carolina Industrial Commission be 
given notice that the final payment of 
compensation has been made. Watkins v. 
Central Motor Lines, 10 N.C. App. 486, 179 
S.E.2d 130, rev’d on other grounds, 279 N.C. 132, 
181 8.E.2d 588 (1971). 
Law of Estoppel Applicable. — The law of 

estoppel applies in compensation proceedings as 
in all other cases. Watkins v. Central Motor 
Lines, 279 N.C. 132, 181 S.E.2d 588, rev’d on 
other grounds, 279 N.C. 132, 181 S.E.2d 588 
(1971). 
And May Be Applied Where Employee Has 

No Notice of Time Limitation. — The employer 
and its insurance carrier may be estopped from 
asserting the limitation where the employee is 
not given notice, as required by the rules of the 
North Carolina Industrial Commission, that a 
claim for a change of condition would have to be 
filed or the Commission notified within one year 
(now two years) of the last payment, or where 
the employee’s delay has been induced by acts, 
representations, or conduct on the part of the 
employer. Watkins v. Central Motor Lines, 10 
N.C. App. 486, 179 S.E.2d 130, rev’d on other 
grounds, 279 N.C. 1382, 181 S.E.2d 588 (1971). 

Failure to Furnish Form 28B_ Estops 

Employer from Pleading Lapse of Time. — 
Under the Commission’s Rule XI(5), an employer 
must execute Form 28B and furnish a copy to a 
claimant with his last compensation check. A 
failure to furnish a copy will estop the employer 
from pleading the lapse of time in bar of a claim 
asserted for additional compensation on the 
grounds of a change in condition. Sides v. G.B. 
Weaver & Sons Elec. Co., 12 N.C. App. 312, 183 
S.E.2d 308 (1971). 

But Furnishing Copy Late Does Not Estop 
Employer from Asserting Limitation. — 
Failure of the employer or the insurance carrier 
to furnish a copy of Industrial Commission Form 
28B to an employee with his last compensation 
payment as required by former Industrial 
Commission Rule XI(5) did not estop them from 
asserting the time limitation of this section as a 
defense to employee’s claim for additional 
compensation for change of condition; 
consequently, employee’s claim filed more than 
one year after receipt of his last compensation 
payment was barred notwithstanding it was 
filed within a year of his receipt of Form 28B 
from the carrier. Willis v. J.M. Davis Indus., Inc., 
280 N.C. 709, 186 8.E.2d 913 (1972), decided prior 
to the 1973 amendment to this section. 

The importance of Form 28B with respect to 
starting the running of the statutory period 

under this section is that this form serves as 
explicit notice to a claimant that if further 
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benefits are claimed the Commission must be 
notified in writing within one year from the date 
of receipt of claimant’s last compensation check. 
Sides v. G.B. Weaver & Sons Elec. Co., 12 N.C. 
App. 312, 183 S.E.2d 308 (1971), decided prior to 
the 1973 amendment to this section. 

The time limitation within which an employer 
can claim additional compensation commences to 
run from the date on which he receives the last 
payment of compensation and not from the time 
he receives Form 28B. Willis v. J.M. Davis 
Indus., Inc., 280 N.C. 709, 186 8.E.2d 913 (1972). 

To allow an employee’s claim for additional 
compensation for the reason such claim was 
made within 12 months from the time he was 
furnished a copy of Form 28B would be contrary 
to the express provisions of this section. Willis v. 
J.M. Davis Indus., Inc., 280 N.C. 709, 186 S.E.2d 
913 (1972), decided prior to the 1973 amendment 

to this section. 
The statement, “If the carrier failed to comply 

with the rule by giving employee notice of the 
limited time within which he could claim 
additional compensation, it failed to put the 
statute of limitations in operation,’ found in 
White v. Shoup Boat Corp., 261 N.C. 495, 185 
S.E.2d 216 (1964), is an inaccurate expression of 
the law and is disapproved. Willis v. J.M. Davis 
Indus., Inc., 280 N.C. 709, 186 S.E.2d 913 (1972). 

Denial of Right to Assert Defense of Lapse 
of Time. — Equity will deny the right to assert 
the defense of lapse of time when delay has been 
induced by acts, representations, or conduct, the 
repudiation of which would amount to a breach 
of good faith. Watkins v. Central Motor Lines, 
279 N.C. 182, 181 S.E.2d 588 (1971). 

Tolling of the statute may result from the 
honest but entirely erroneous expression of 
opinion as to some significant legal fact. 
Watkins v. Central Motor Lines, 279 N.C. 182, 
181 S.E.2d 588 (1971). 
The exception clause added at the end of this 

section by the 1947 amendment has no relation 
to the filing of original claims for compensation 
or the time within which such claims are to be 
filed. It relates exclusively to the time within 
which an employee may file a petition for a 
review of an award theretofore made, and the 
time limit within which the review may be had is 
tolled by the payment of medical bills, if at all, 
only when such payments are made under the 

CH. 97. WORKERS’ COMPENSATION ACT § 97-48 

mandate of an award duly entered by the 
Commission. Biddix v. Rex Mills, Inc., 237 N.C. 

660, 75 S.E.2d 777 (1958). 
Notice to Employer of Recurrence of 

Disability within Year. — Where plaintiff 
contended that she notified defendant of a 
recurrence of disability within a year after 
receipt of the last payment of compensation, but 
she filed no claim with the Commission until 
after a year had elapsed, her rights were barred. 
Lee v. Rose’s 5-10-25¢ Stores, 205 N.C. 310, 171 

S.E. 87 (1938), decided prior to the 1973 
amendment. 
A change of theory in the application for 

review in the superior court from that pursued 
before the hearing commissioner and the full 
commission is not permissible. McGinnis v. Old 
Fort Finishing Plant, 253 N.C. 498, 117 8.E.2d 

490 (1960). 
Failure to Appeal from Adverse Finding 

Bars Claim for Change of Condition. — A 
plaintiff who failed to appeal from the Industria] 
Commission’s finding that there was no causal 
relation between the immobility in his right leg 
and an accident arising out of his employment 
was barred from asserting a subsequent claim 
for change of condition with respect to the right 
leg. West v. J.P. Stevens Co., 12 N.C. App. 456, 
183 S.E.2d 876 (1971). 

Applied in Harris v. Asheville Contracting 
Co., 240 N.C. 715, 83 8.E.2d 802 (1954); Campbell 
v. Superior Yarn Mills, Inc., 265 N.C. 384, 144 
S.E.2d 149 (1965); Anderson v. Lincoln Constr. 
Co., 265 N.C. 481, 144 S.E.2d 272 (1965); 
Hedgecock v. Frye, 1 N.C. App. 369, 161 S.E.2d 
647 (1968); Tucker v. FCX, Inc., 36 N.C. 488, 245 
S.E.2d 77 (1978). 

Quoted in Gay v. Northampton County 
Schools, 5 N.C. App. 221, 168 8.E.2d 57 (1969). 

Stated in Russell v. Western Oil Co., 206 N.C. 
341, 174 S.E. 101 (1934); Green v. Briley, 242 
N.C. 196, 87 S.E.2d 213 (1955). 

Cited in Butts v. Montague Bros., 208 N.C. 
186, 179 S.E. 799 (1935); Matros v. Owen, 229 
N.C. 472, 50 S.E.2d 509 (1948); Hartsell v. Pickett 
Cotton Mills, 4 N.C. App. 67, 165 S.E.2d 792 
(1969); Barham v. Kayser-Roth Hosiery Co., 15 
N.C. App. 519, 190 S.E.2d 306 (1972); Pruitt v. 
Knight Publishing Co., 289 N.C. 254, 221 S.E.2d 
355 (1976); Schofield v. Great Atl. & Pac. Tea Co., 
32 N.C. App. 508, 232 S.E.2d 874 (1977). 

§ 97-48. Receipts relieving employer; payment to minors; when payment of 
claims to dependents subsequent in right discharges employer. — (a) 
Whenever payment of compensation is made to a widow or widower for her or 
his use, or for her or his use and the use of the child or children, the written 
receipt thereof of such widow or widower shall acquit the employer: Provided, 
however, that in order to protect the interests of minors or incompetents the 
Industrial Commission may at its discretion change the terms of any award with 
respect to whom compensation for the benefit of such minors or incompetents 
shall be paid. 
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(b) Whenever payment is made to any person 18 years of age or over, the 
written receipt of such person shall acquit the employer. 

(c) Payment of death benefits by an employer in good faith to a dependent 
subsequent in right to another or other dependents shall protect and discharge 
the employer, unless and until such dependent or dependents prior in right shall 
have given notice of his or their claims. In case the employer is in doubt as to 
the respective rights of rival claimants, he may apply to the Industrial 
Commission to decide between them. 

(d) A minor employee under the age of 18 years may sign agreements and 
receipts for payments of compensation for temporary total disability, and such 
agreements and receipts executed by such minor shall acquit the employer. 
Where the injury Pesiilts in a permanent disability and the sum to be paid does 
not exceed five hundred dollars ($500.00) the minor employee may execute 
agreements and sign receipts and such agreements and receipts shall acquit the 
employer; provided, that when deemed necessary the Commission may require 
the signature of a parent or person standing in place of a parent. (1929, c. 120, 
s. 47; 1931, c. 274,-s. 7; 1945, ¢..766.) 

benefits, notwithstanding the fact that 
thereafter it was discovered that deceased left 

Payment in Good Faith Discharges 
Employer. — Payment of award of 
compensation to mother was in good faith and 
discharged the employer, where investigation by 
employer’s carrier prior to hearing revealed that 
mother and brother were next of kin, and mother 
and brother testified to the same effect at the 
hearing, and the Commission judicially 
determined that mother was entitled to all 

surviving a wife in another county. Green v. 
Briley, 242 N.C. 196, 87 S.E.2d 213 (1955). 

Cited in Lineberry v. Town of Mebane, 219 
N.C. 257, 18 S.E.2d 429 (1941); Hill v. Cahoon, 
252 N.C. 295, 113 S.E.2d 569 (1960); Pratt v. 
Central Upholstery Co., 252 N.C. 716, 115 S.E.2d 
27 (1960). 

§ 97-49. Benefits of mentally incompetent or minor employees under 18 
may be paid to a trustee, etc. — If an injured employee is mentally incompetent 
or is under 18 years of age at the time when any right or privilege accrues to 
him under this Article, his guardian, trustee or committee may in his behalf claim 
and exercise such right or privilege. (1929, c. 120, s. 48.) 

rule. Lineberry v. Town of Mebane, 219 N.C. 257, 
13 S.E.2d 429 (1941). 

Declaration of Common-Law Rule. — This 
section is a mere declaration of the common-law 

§ 97-50. Limitation as against minors or mentally incompetent. — No 
limitation of time provided in this Article for the giving of notice or making claim 
under this Article shall run against any person who is mentally incompetent, or 
a minor dependent, as long as he has no guardian, trustee, or committee. (1929, 
c. 120, s. 49.) 

Application of Section. — This section is 
applicable only to the mentally incompetent and 
the minor dependent. Lineberry v. Town of 
Mebane, 219 N.C. 257, 13 S.E.2d 429 (1941). 
Minor Not Barred by Failure to Give Notice 

of Claim. — A minor dependent under 18 years 
of age and who is without guardian, trustee or 
committee, is not barred during such disability 

by failure to give notice of claim for 
compensation as required by § 97-22 et seq. 
McGill v. Bison Fast Freight, Inc., 245 N.C. 469, 
96 S.E.2d 438 (1957). 

Applied in Wray v. Carolina Cotton & Woolen 
Mills Co., 205 N.C. 782, 172 S.E. 487 (1934). 

Cited in Lineberry v. Town of Meban, 218 

N.C. 737, 12 S.E.2d 252 (1940). 

§ 97-51. Joint employment; liabilities. — Whenever an employee, for whose 
injury or death compensation is payable under this Article, shall at the time of 
the injury be in joint service of two or more employers subject to this Article, 
such employers shall contribute to the payment of such compensation in 
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proportion to their wages liability to such employee; provided, however, that 
nothing in this section shall prevent any reasonable arrangement between such 
employers for a different distribution as between themselves of the ultimate 
burden of compensation. (1929, c. 120, s. 50.) 

Test for Determining if Lent Employee 
Entered Employment Relationship with 
Special Employer. — Because of the statutory 
requirement that the employment be under an 
“appointment or contract of hire,” the first 
question which must be answered in 
determining whether a lent employee has 
entered into an employment relationship with a 
special employer for Workers’ Compensation 
Act purposes is: Did he make a contract of hire 
with the special employer? If this question 
cannot be answered “yes,” the investigation is 
closed, and this must necessarily be so, since the 
employee loses certain rights along with those 
he gains when he strikes up a new employment 
relation. Collins v. James Paul Edwards, Inc., 21 
N.C. App. 455, 204 S.E.2d 878, cert. denied, 285 
N.C. 589, 206 S.E.2d 862 (1974). 

Lent Employee Must Consent to New 
Relationship. — See Collins v. James Paul 
Edwards, Inc., 21 N.C. App. 455, 204 S.E.2d 878, 
cert. denied, 285 N.C. 589, 206 S.E.2d 862 (1974). 

Consent may be implied from the lent 
employee’s acceptance of the special employer’s 
control and direction. But what seems on the 
surface to be such acceptance may actually be 
only a continued obedience of the general 
employer’s commands. Collins v. James Paul 
Edwards, Inc., 21 N.C. App. 455, 204 S8.E.2d 873, 
cert. denied, 285 N.C. 589, 206 S.E.2d 862 (1974). 

Basis for Consent Requirement in 
Lent-Employee Cases. — The necessity for the 
lent employee’s consent to a new employment 
relation stems from the statutory requirement 
of “contract of hire.’’ Collins v. James Paul 
Edwards, Inc., 21 N.C. App. 455, 204 S.E.2d 878, 
cert. denied, 285 N.C. 589, 206 S.E.2d 862 (1974). 

The only presumption in lent-employee 
cases is the continuance of the general 
employment, which is taken for granted as the 
beginning point of any lent-employee problem. 
Collins v. James Paul Edwards, Inc., 21 N.C. 
App. 455, 204 S.E.2d 878, cert. denied, 285 N.C. 
589, 206 S.E.2d 862 (1974). 
To overcome this presumption, it is not 

unreasonable to insist upon a_ clear 
demonstration that a new temporary employer 
has been substituted for the old, which 
demonstration should include a showing that a 
contract was made between the special employer 

and the employee, proof that the work being 
done was essentially that of the special 
employer, and proof that the special employer 
assumed the right to control the details of the 
work; failing this, the general employer should 
remain liable. Collins v. James Paul Edwards, 
Inc., 21 N.C. App. 455, 204 S.E.2d 878, cert. 
denied, 285 N.C. 589, 206 S.E.2d 862 (1974). 

Conflict of Interest Is between Two 
Employers. — What gives the lent-employee 
cases their special character is the fact that they 
begin, not with an unknown relation, but with an 
existing employment relation. The conflict of 
interest becomes one not between employer and 
employee (who is assured of recovering from 
someone) but between two employers and their 
insurance carriers. Collins v. James Paul 
Edwards, Inc., 21 N.C. App. 455, 204 S.E.2d 873, 
cert. denied, 285 N.C. 589, 206 S.E.2d 862 (1974). 

Employment Held Not Joint. — Deceased 
was employed as teacher and coach by the 
defendant school district. The State Board of 
Equalization paid part of his salary as teacher, 
while the school district paid the remainder of 
his salary both for teaching and for coaching. 
Deceased was killed while in performance of his 
duties as coach. It was held that deceased was an 
employee of the defendant school district but not 
of the State Board of Equalization since that 
body had no voice in his election or power over 
his actions. Perdue v. State Bd. of Equalization, 
205 N.C. 730, 172 S.E. 396 (1934). 

Contract between Owner and Lessee of 
Truck Not Binding on Employee-Driver. — 
Deceased employee was a truck driver for X, 
who leased the truck to other haulers. While 
hauling goods for a lessee of the truck, and 
under his full control, deceased met his death. 
The lease contract between X and his lessee 
provided that X should carry compensation 
insurance upon the truck driver. It was held that 
this contract could not be binding upon the 
employee-driver, as he was not a party to it. 
Recovery of compensation was allowed against 
lessee for the death of the employee. The court 
left open the question of liability of X to the 
lessee. Roth v. McCord, 232 N.C. 678, 62 S.E.2d 
64 (1950). 

§ 97-52. Occupational disease made compensable; “accident” defined. — 
Disablement or death of an employee resulting from an occupational disease 
described in G.S. 97-58 shall be treated as the happening of an injury by accident 
within the meaning of the North Carolina Workers’ Compensation Act and the 

127 



§ 97-52 CH. 97. WORKERS’ COMPENSATION ACT § 97-52 

procedure and practice and compensation and other benefits provided by said act 
shall apply in all such cases except as hereinafter otherwise provided. The word 
“accident,” as used in the Workers’ Compensation Act, shall not be construed 
to mean a series of events in employment, of a similar or like nature, occurring 
regularly, continuously or at frequent intervals in the course of such 
employment, over extended periods of time, whether such events may or may 
not be attributable to fault of the employer and disease attributable to such 
causes shall be compensable only if culminating in an occupational disease 
mentioned in and compensable under this Article: Provided, however, no 
compensation shall be payable for asbestosis and/or silicosis as hereinafter 
defined if the employee, at the time of entering into the employment of the 
employer by whom compensation would otherwise be payable, falsely 
represented himself in writing as not having previously been disabled or laid off 
because of asbestosis or silicosis. (1935, ec. 128; 1979, c. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, substituted ‘Workers’ ” 
for ‘“Workmen’s”’ in two places. 
Purpose of This Section and § 97-53. — Any 

scheme or plan for the payment of compensation 
to disabled employees should include those 
diseases or abnormal conditions of human 
beings the causative origin of which is 
occupational in nature. To meet this need the 
legislature adopted this section and § 97-53. 
Henry v. A.C. Lawrence Leather Co., 234 N.C. 
126, 66 S.E.2d 693 (1951). 
The rights and remedies of an employee 

under the Workers’ Compensation Act exclude 

all other rights and remedies, and an employee 
bound by the act may not maintain an action at 
common law against the employer and his 
foreman to recover for injuries caused by an 
occupational disease not enumerated in this 
section and § 97-53, even though the disease is 
the result of negligence. Murphy v. American 
Enka Corp., 213 N.C. 218, 195 S.E. 536 (1938). 
“Occupational Disease” Defined. — An 

occupational disease is a diseased or morbid 
condition which develops gradually, and is 
produced by a series of events in employment 
occurring over a period of time. It is the 
cumulative effect of the series of events that 
causes the disease. Booker y. Duke Medical 
Center, 32 N.C. App. 185, 231 S.E.2d 187, cert. 
granted, 292 N.C. 466, 233 S.E.2d 921 (1977). 

Injury by Accident and Occupational 
Disease Distinguished. — An injury by 
accident, as that term is ordinarily understood, is 
distinguished from an occupational disease in 
that the former rises from a definite event, the 
time and place of which can be fixed, while the 
latter develops gradually over a long period of 
time. Henry v. A.C. Lawrence Leather Co., 234 
N.C. 126, 66 S8.E.2d 693 (1951). 

Disease Must Be Incident to or Result of 
Employment. — An award for an occupational 
disease cannot be sanctioned unless it be shown 
that the disease was incident to or the result of 
the particular employment in which the worker 

was engaged. Duncan v. City of Charlotte, 234 
N.C. 86, 66 S.E.2d 22 (1951). 

If a disease is not a natural result of a 
particular employment, but is produced by some 
extrinsic or independent agency, it is in no real 
sense an occupational disease, and ordinarily 
may not be imputed to the occupation or 
employment. Duncan y. City of Charlotte, 234 
N.C. 86, 66 S.E.2d 22 (1951). 
And Only Diseases Mentioned in § 97-53 Are 

Compensable. — Disagreement or death, 
resulting from any “series of events’ in 
employment shall be treated as the happening of 
an injury by accident compensable under the act 
when and only when such series of events 
culminates in one of the occupational diseases 
mentioned in § 97-53. Henry v. A.C. Lawrence 
Leather Co., 234 N.C. 126, 66 S.E.2d 693 (1951). 

But Employee May Bring Common-Law 
Action Where Employer Has Rejected Act. — 
If an employee contracts an occupational disease 
while working for an employer who has rejected 
the act, recovery may be had in an action at 
common law upon a showing of negligence. 
Bame v. Palmer Stone Works, 232 N.C. 267, 59 
S.E.2d 812 (1950). 

Disease Resulting from Accident. — This 
section, providing that only the occupational 
diseases specified in this Article shall be 
compensable, relates only to occupational 
diseases, which are those resulting from long 
and continued exposure to risks and conditions 
inherent and usual in the nature of the 
employment, and does not __ preclude 
compensation for a disease not inherent in or 
incident to the nature of the employment when 
it results from an accident arising out of and in 
the course of the employment. MacRae v. 
Unemployment Comp. Comm’n, 217 N.C. 769, 9 
S.E.2d 595 (1940). See Blassingame v. Southern 
Asbestos Co., 217 N.C. 223, 7 S.E.2d 478 (1940). 

Special Provisions Relating to Asbestosis 
and Silicosis. — When the special provisions of 
the occupational disease amendment relating to 
asbestosis and silicosis are read in their entirety, 
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it is apparent that they are designed to effect 
these objects: (1) to prevent the employment of 
unaffected persons peculiarly susceptible to 
asbestosis or silicosis in industries with dust 
hazards; (2) to secure compensation to those 
workers affected with asbestosis or silicosis, 
whose principal need is compensation; and (3) to 
provide compulsory changes of occupations for 
those workers affected by asbestosis or silicosis, 
whose primary need is removal to employments 
without dust hazards. Young v. Whitehall Co., 
229 N.C. 360, 49 S.E.2d 797 (1948). 
A proper consideration of the special 

provisions relating to asbestosis and silicosis 
must rest upon a conviction that in passing these 
laws the legislature gave due heed to the nature 
of these diseases. Young v. Whitehall Co., 229 
N.C. 360, 49 S.E.2d 797 (1948). 

The clear intent of § 97-61.6 to provide 
compensation for death occurring within 350 
weeks from the date of last exposure to silicosis 
if the employee was at the time of death 
receiving compensation for disablement due to 
silicosis, even though the death does not result 
from __ silicosis, must be given effect 
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notwithstanding § 97-2, subdivisions (6) and 
(10), and this section, since the specific 
provisions relating to silicosis, which were 
enacted because of the peculiar course of the 
disease, must be construed as an exception to the 
general tenor of the Workers’ Compensation Act 
to provide compensation for death only if it 
results from an accident arising out of and in the 
course of the employment. Davis v. North 
Carolina Granite Corp., 259 N.C. 672, 131 S.E.2d 
335 (1963). 

Applied in Willingham v. Bryan Rock & Sand 
Co., 240 N.C. 281, 82 S.E.2d 68 (1954). 
Quoted in Hensley v. Farmers Federation 

Cooperative, 246 N.C. 274, 98 S.E.2d 289 (1957); 
Wood v. J.P. Stevens & Co., 36 N.C. App. 456, 
245 S.E.2d 82 (1978). 

Cited in Edwards v. Piedmont Pub. Co., 227 
N.C. 184, 41 S.E.2d 592 (1947); Henry v. A.C. 
Lawrence Leather Co., 231 N.C. 477, 57 S.E.2d 
760 (1950); Midkiff v. North Carolina Granite 
Corp., 285 N.C. 149, 69 S.E.2d 166 (1952); 
Sebastian v. Mona Watkins Hair Styling, 40 N.C. 
App. 30, 251 S.E.2d 872 (1979). 

§ 97-53. Occupational diseases enumerated; when due to exposure to 
chemicals. — The following diseases and conditions only shall be deemed to be 
occupational diseases within the meaning of this Article: 

1) Anthrax. 
(2) Arsenic poisoning. 
(3) Brass poisoning. 
(4) Zine poisoning. 
(5) Manganese poisoning. 
(6) Lead poisoning. Provided the employee shall have been exposed to the 

hazard of lead poisoning for at least 30 days in the preceding 12 months’ 
period; and, provided further, only the employer in whose employment 
such employee was last injuriously exposed shall be liable. 

(7) Mercury poisoning. 
(8) Phosphorus poisoning. 
(9) Poisoning by carbon bisulphide, menthanol, naphtha or volatile 

halogenated hydrocarbons. 
(10) Chrome ulceration. 
(11) Compressed-air illness. 
(12) Poisoning by benzol, or by nitro and amido derivatives of benzol 

(dinitrolbenzol, anilin, and others). 
(18) Any disease, other than hearing loss covered in another subdivision of 

this section, which is proven to be due to causes and conditions which 
are characteristic of and peculiar to a particular trade, occupation or 
employment, but excluding all ordinary diseases of life to which the 
general public is equally exposed outside of the employment. 

(14) Epitheliomatous cancer or ulceration of the skin or of the corneal 
surface of the eye due to tar, pitch, bitumen, mineral oil, or paraffin, 
or any compound, product, or residue of any of these substances. 

(15) Radium poisoning or disability or death due to radioactive properties 
of substances or to roentgen rays, X rays or exposure to an other 
source of radiation; provided, however, that the disease under this 
subdivision shall be deemed to have occurred on the date that disability 
or death shall occur by reason of such disease. 
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(16) Blisters due to use of tools or appliances in the employment. 
(17) Bursitis due to intermittent pressure in the employment. 
(18) Miner’s nystagmus. 
(19) Bone felon due to constant or intermittent pressure in-employment. 
(20) Synovitis, caused by trauma in employment. 
(21) Tenosynovitis, caused by trauma in employment. 
(22) Carbon monoxide poisoning. 
(23) Poisoning by sulphuric, hydrochloric or hydrofluoric acid. 
(24) Asbestosis. | 
(25) Silicosis. 
(26) Psittacosis. 
(27) Undulant fever. 
(28) Loss of hearing caused by harmful noise in the employment. The 

following rules shall be applicable in determining eligibility for 
compensation and the period during which compensation shall be 
payable: 
a. The term “harmful noise” means sound in employment capable of 

roducing occupational loss of Psu as hereinafter defined. 
Satid of an intensity of less than 90 decibels, A scale, shall be 
deemed incapable of producing occupational loss of hearing as 
defined in this section. 

b. “Occupational loss of hearing’ shall mean a_ permanent 
sensorineural loss of hearing in both ears caused by prolonged 
exposure to harmful noise in employment. Except in instances of 
preexisting loss of hearing due to disease, trauma, or congenital 
deafness in one ear, no compensation shall be payable under this 
subdivision unless prolonged exposure to harmful noise in 
employment has caused loss of hearing in both ears as hereinafter 
provided. 

c. No compensation benefits shall be payable for temporary total or 
temporary partial disability under this subdivision and there shall 
be no award for tinnitus or a psychogenic hearing loss. 

d. An employer shall become liable for the entire occupational hearing 
loss to which his employment has contributed, but if previous 
deafness is established by a hearing test or other competent 
evidence, whether or not the employee was exposed to harmful 
noise within six months preceding such test, the employer shall not 
be liable for previous loss so established, nor shall he be liable for 
any loss for which compensation has previously been paid or 
awarded and the employer shall be liable only for the difference 
between the percent of occupational hearing loss determined as of 
the date of disability as herein defined and the percentage of loss 
established by the preemployment and audiometric examination 
excluding, in any event, hearing losses arising from 
nonoccupational causes. 

e. In the evaluation of occupational hearing loss, only the hearing 
levels at the frequencies of 500, 1,000 and 2,000 cycles per second 
shall be considered. Hearing losses for frequencies below 500 and 
above 2,000 cycles per second are not to be considered as 
constituting compensable hearing disability. 

f. The employer liable for the compensation in this section shall be the 
employer in whose employment the employee was last exposed to 
harmful noise in North Carolina during a period of 90 working days 
or parts thereof, and an exposure during a period of less than 90 
working days or parts thereof shall be held not to be an injurious 
exposure; provided, however, that in the event an insurance carrier 
has been on the risk for a period of time during which an employee 
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has been injuriously exposed to harmful noise, and if after 

insurance carrier goes off the risk said employee has been further 

exposed to harmful noise, although not exposed for 90 working 

days or parts thereof so as to constitute an injurious exposure, such 
carrier shall, nevertheless, be liable. 

g. The percentage of hearing loss shall be calculated as the average, 

in decibels, of the thresholds of hearing for the frequencies of 500, 

1,000 and 2,000 cycles per second. Pure tone air conduction 

audiometric instruments, properly calibrated according to accepted 

national standards such as American Standards Association, Inc., 

(ASA), International Standards Organization (ISO), or American 

National Standards Institute, Inc., (ANSI), shall be used for 

measuring hearing loss. If more than one audiogram is taken, the 

audiogram having the lowest threshold will be used to calculate 

occupational hearing loss. If the losses of hearing average 15 

decibels (26 db if ANSI or ISO) or less in the three frequencies, such 

losses of hearing shall not constitute any compensable hearing 

disability. If the losses of hearing average 82 decibels (93 db if 

ANSI or ISO) or more in the three frequencies, then the same shall 

constitute and be total or one hundred percent (100%) compensable 

hearing loss. In measuring hearing impairment, the lowest 

measured losses in each of the three frequencies shall be added 

together and divided by three to determine the average decibel loss. 

For each decibel of loss exceeding 15 decibels (26 db if ANSI or 

ISO) an allowance of one and one-half percent (1147) shall be made 

up to the maximum of one hundred percent (100%) which is reached 

at 82 decibels (93 db if ANSI or ISO). In determining the binaural 

percentage of loss, the percentage of impairment in the better ear 

shall be multiplied by five. The resulting figure shall be added to 

the percentage of impairment in the poorer ear, and the sum of the 

two divided by six. The final percentage shall represent the 

binaural hearing impairment. 
h. There shall be payable for total occupational loss of hearing in both 

ears 150 weeks of compensation, and for partial occupational loss 

of hearing in both ears such proportion of these periods of payment 
as such partial loss bears to total loss. 

i. No claim for compensation for occupational hearing loss shall be filed 

until after six months have elapsed since exposure to harmful noise 

with the last employer. The last day of such exposure shall be the 

date of disability. The regular use of employer-provided protective 

devices capable of preventing loss of hearing from the particular 

harmful noise where the employee works shall constitute removal 

from exposure to such particular harmful noise. 

j. No consideration shall be given to the question of whether or not the 

ability of an employee to understand speech is improved by the use 

of a hearing aid The North Carolina Industrial Commission may 

order the employer to provide the employee with an original 

Rearing aid if it will materially improve the employee’s ability to 

ear. 
k. No compensation benefits shall be payable for the loss of hearing 

caused by harmful noise after October 1, 1971, if employee fails to 

regularly utilize employer-provided protection device or devices, 

capable of preventing loss of hearing from the particular harmful 
noise where the employee works. 

Occupational diseases caused by chemicals shall be deemed to be due to 

exposure of an employee to the chemicals herein mentioned only when as a part 

of the employment such employee is exposed to such chemicals in such form and 
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quantity, and used with such frequency as to cause the occupational disease 
mentioned in connection with such chemicals. (1935, c. 128; 1949, c. 1078; 1953, 
c. 1112; 1955, c. 1026, s. 10; 1957,;.c. 1396, s. 6; 1963, c. 553, s. 1;.¢c. 965; 1971, c. 
547.88 4) col 10S sil 916 cu160,ss 

Cross References. — See note to § 97-52. See 
notes to 8§ 97-54, 97-57 through 97-61.7, for 
cases dealing with asbestosis and silicosis. 

Editor’s Note. — For brief comment on the 
1949 amendment, see 27 N.C.L. Rev. 495. For a 
comment discussing workers’ compensation and 
infectious disease in the context of Booker v. 
Duke Medical Center, 32 N.C. App. 185, 231 
S.E.2d 187 (1977), see 9 N.C. Cent. LJ. 124 
(1977). 

Effective Date of 1971 Amendment. — The 
proviso in Session Laws 1971, c. 547, s. 8, setting 
the effective date of the 1971 Amendment refers. 
to the date on which the disease was contracted 
and not to the date on which the claim was filed. 
Wood v. J.P. Stevens & Co., 36 N.C. App. 456, 
245 S.E.2d 82 (1978). 
Only those occupational diseases 

specifically designated are compensable under 
the act. Henry v. A.C. Lawrence Leather Co., 231 
N.C. 477, 57 S.E.2d 760 (1950), decided prior to 
the first 1971 amendment which rewrote 
subdivision (18). 
By express language of this section, only the 

diseases and conditions enumerated shall be 
deemed to be occupational diseases within the 
meaning of the act. Booker v. Duke Medical 
Center, 32 N.C. App. 185, 231 S.E.2d 187, cert. 
granted, 292 N.C. 466, 233 S.E.2d 921 (1977). 

This section contains the comprehensive list of 
occupational diseases for which compensation is 
provided in the act. Wood v. J.P. Stevens & Co., 

36 N.C. App. 456, 245 S.E.2d 82 (1978). 
“Occupational Disease” Defined. — The 

legislature, in listing those diseases which are to 
be deemed occupational in character, was fully 
aware of the meaning of the term “occupational 
disease.” Indeed, it in effect defined the term in 
§ 97-52 as a diseased condition caused by a 
series of events, of a similar or like nature, 
occurring regularly or at frequent intervals over 
an extended period of time, in employment. The 
term has likewise been defined as a diseased 
condition arising gradually from the character 
of the employee’s work. These are the accepted 
definitions of the term. Henry v. A.C. Lawrence 
Leather Co., 234 N.C. 126, 66 S.E.2d 693 (1951). 
A disease, contracted in the usual and 

ordinary course of events, which from the 
common experience of humanity is known to be 
incidental to a particular employment, is an 
occupational disease. Morrow y. Memorial 
Mission Hosp., 21 N.C. App. 299, 204 S.E.2d 543 
(1974). 
An “occupational disease” suffered by a 

servant or employee, if it means anything as 
distinguished from a disease caused or 
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super-induced by an actionable wrong or injury, 
is neither more nor less than a disease which is 
the usual incident or result of the particular 
employment in which the worker is engaged, as 
distinguished from one which is caused or 
brought about by the employer’s failure in his 
duty to furnish him a safe place to work. Morrow 
v. Memorial Mission Hosp., 21 N.C. App. 299, 204 
S.E.2d 548 (1974). 

Technical Words to Be Accorded Their 
Technical Connotation. — In designating those 
diseases and conditions which are to be deemed 
occupational in origin and compensable under 
the act, the legislature, for the most part, used 
technical terms. Anthrax, bursitis, asbestosis, 
silicosis, nystagmus, synovitis, tenosynovitis are 
technical words. In construing the act the court 
must accord them their technical connotation. 
Henry v. A.C. Lawrence Leather Co., 234 N.C. 
126, 66 8.E.2d 693 (1951). 

Heart Disease. — Heart disease is not an 
occupational disease. West v. North Carolina 
Dep’t of Conservation & Dev., 229 N.C. 232, 49 
S.E.2d 398 (1948); Duncan v. City of Charlotte, 
234 N.C. 86, 66 S.E. 22 (1951). 
Common-Law Actions Excluded as_ toe 

Certain Occupational Diseases. — In dealing 
with certain unscheduled occupational diseases, 
the Supreme Court has held common-law actions 
to be excluded by the act; but in these cases the 
condition admittedly and allegedly arose out of 
the employment. Barber v. Minges, 223 N.C. 213, 
25 S.E.2d 837 (1948). 

But Employee May Bring Common-Law 
Action against Employer Who Has Rejected 
Act. — Where silicosis is contracted by an 
employee whose employer has rejected the act, 
the employee may recover in an action at 
common law upon a showing of negligence, but 
the doctrine of res ipsa loquitur is not applicable. 
Bame v. Palmer Stone Works, 232 N.C. 267, 59 
S.E.2d 812 (1950). 

Conflicting expert testimony on the question 
of whether the deceased employee died as a 
result of an occupational disease, caused by 
exposure to benzol poisoning, arising out of and 
in the course of his employment, was sufficient 
to sustain the Commission’s award of 
compensation to the employee’s dependent. 
Tindall v. American Furn. Co., 216 N.C. 306, 4 
S.E.2d 894 (1939). 
Serum Hepatitis. — See Booker v. Duke 

Medical Center, 32 N.C. App. 185, 231 S.E.2d 
187, cert. granted, 292 N.C. 466, 233 S8.E.2d 921 
(1977). 

Infectious hepatitis is not listed in this 
section. Smith v. Memorial Mission Hosp., 21 
N.C. App. 380, 204 S.E.2d 546 (1974). 
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Evidence presented was insufficient to show 
that infectious hepatitis is a disease which is 
characteristic of and peculiar to the occupation 
of a master mechanic acting, sometimes as a 
plumber, in the course of his employment for a 
hospital. Morrow v. Memorial Mission Hosp., 21 
N.C. App. 299, 204 S.E.2d 543 (1974); Smith v. 
Memorial Mission Hosp., 21 N.C. App. 380, 204 
S.E.2d 546 (1974). 

Plaintiff's alleged disease of byssinosis was 
not compensable under subdivision (18) of this 
section in its 1958 form. Wood v.’J.P. Stevens & 
Co., 36 N.C. App. 456, 245 S.E.2d 82 (1978). 

Dermatitis resulting from contact with gloves 
made of commercial rubber is not an 
occupational disease compensable under the act. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 
477, 57 S.E.2d 760 (1950). 

Skin Condition Caused by Sensitivity to 
Chemicals Used in Work. — A hair stylist was 
not entitled to disability compensation payments 
where her skin condition, caused by her 
sensitivity to chemicals used in her work, had 
completely cleared up within one month of her 
terminating her employment. While it might be 
true that her skin disease could recur if she 
returned to her previous job, there was no 
evidence of any continuing disability as a result 
of a disease contracted in the course of 
employment as is the case, for example, with 
silicosis. She was not entitled to compensation 
for her susceptibility to the skin disease. 

Sebastian v. Mona Watkins Hair Styling, 40 N.C. 
App. 80, 251 S.E.2d 872 (1979). 
Tenosynovitis Caused by Trauma _ in 

Employment. — Synovitis is the inflammation 
of a synovial membrane and tenosynovitis or 
tendosynovitis is the inflammation of a synovial 
membrane which forms the protective sheath 
that encloses the tendon. It is sometimes used to 
denote the inflammation of both the sheath and 
the tendon. Henry v. A.C. Lawrence Leather Co., 
234 N.C. 126, 66 S.E.2d 693 (1951). 

The causative origin of tenosynovitis is either 
infection or trauma. The clause “caused by 
trauma in employment” was used by the 
legislature to modify the word ‘‘tenosynovitis” 
so as to include the occupational and exclude the 
infectious type — to include the traumatic and 
exclude the idiopathic. Henry v. A.C. Lawrence 
Leather Co., 234 N.C. 126, 66 S.E.2d 693 (1951). 

In using the modifying phrase, “caused by 
trauma in employment” the legislature 
necessarily meant a series of events in 
employment occurring regularly, or at frequent 
intervals, over an extended period of time, and 
culminating in the condition technically known 
as tenosynovitis. Henry v. A.C. Lawrence 
Leather Co., 234 N.C. 126, 66 S.E.2d 693 (1951). 
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A single blow on the arm might bruise the 
extensor tendons to such an extent as to cause 
temporary tenosynovitis. The _ resulting 
condition would be properly termed an injury by 
accident caused by trauma. But it would not 
constitute an occupational disease, for an 
occupational disease is a diseased or morbid 
condition which develops gradually, and is 
produced by a series of events in employment 
occurring over a period of time. Henry v. A.C. 
Lawrence Leather Co., 234 N.C. 126, 66 S.E.2d 
693 (1951). 

Tenosynovitis attributable to repeated strain 
or stress on the extensor tendons of claimant’s 
arms incident to the performance of the duties of 
his employment is ‘caused by trauma in 
employment” and is an occupational disease 
compensable under the provisions of this section, 
since ‘trauma’ in its technical sense is not 
limited to injuries resulting from external force 
or violence. Henry v. A.C. Lawrence Leather 
Co., 234 N.C. 126, 66 S.E.2d 693 (1951). 

Silicosis is an inflammatory disease of the 
lungs due to the inhalation of particles of silicon 
dioxide. It is incurable and is one of the most 
disabling occupational diseases because it makes 
the lungs susceptible to other infection, 
particularly tuberculosis. According to the 
textbook writers, it has been definitely 
determined that the removal of a man, who has 
silicosis, from the silica exposure, does not stop the 

progress of the disease at once, but that fibrotic 
changes continue to develop for another one or 
two years. Singleton v. D.T. Vance Mica Co., 235 
N.C. 315, 69 S.E.2d 707 (1952). 

1949 Amendment Unconstitutional. — 
Former subdivision (26), which was added to this 
section by Session Laws 1949, c. 1078, and which 
purported to make certain forms of heart 
disease compensable occupational diseases when 
suffered by firemen, was unconstitutional, since 
it sought to confer upon firemen a special 
privilege not accorded to other municipal 
employees, nor to employees in private industry, 
and created for firemen substantial’ financial 
benefits, to be paid from the public treasury 
under the guise of workers’ compensation 
benefits, without establishing an occupational 
disease as the usual incident or result of the 
particular employment. Duncan v. City of 
Charlotte, 234 N.C. 86, 66 S.E.2d 22 (1951), 
commented on in 30 N.C.L. Rev. 98 (1951). See 
Davis v. City of Winson-Salem, 234 N.C. 95, 66 
S.E.2d 28 (1951). 

Cited in Johnson v. Erwin Cotton Mills Co., 
232 N.C. 321, 59 S.E.2d 828 (1950); Autrey v. 
Victor Mica Co., 234 N.C. 400, 67 S.E.2d 383 
(1951). 

§ 97-54. “Disablement” defined. — The term “disablement” as used in this 
Article as applied to cases of asbestosis and silicosis means the event of 
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becoming actually incapacitated because of asbestosis or silicosis to earn, in the 
same or any other employment, the wages which the employee was receiving at 
the time of his last injurious exposure to asbestosis or silicosis; but in all other 
cases of occupational disease “disablement” shall be equivalent to “disability” 
as defined in G.S. 97-2(9). (1935, ¢. 128; 1955, ¢. 525, s. 1.) 

Editor’s Note. — The cases in the following 
note, with one or two exceptions, were decided 
under this section as it stood before the 1955 
amendment. 

Criterion of Disability in Cases of Asbestosis 
and Silicosis Prior to 1955 Amendment. — See 
Young v. Whitehall Co., 229 N.C. 360, 49 S.E.2d 
797 (1948); Singleton v. D.T. Vance Mica Co., 235 
N.C. 315, 69 S.E.2d 707 (1952); Honeycutt v. 
Carolina Asbestos Co., 235 N.C. 471, 70 S.E.2d 
426 (1952); Brinkley v. United Feldspar & 
Minerals Corp., 246 N.C. 17, 97 S.E.2d 419 (1957). 

Disability Refers to Diminished Capacity to 
Earn Money. — Under the act disability refers 
not to physical infirmity but to a diminished 
capacity to earn money. Mabe v. North Carolina 
Granite Corp., 15 N.C. App. 253, 189 S.E.2d 804 
(1972). 

But Earning Capacity Must Be That of 
Particular Plaintiff. — With respect to 
disability, the question is what effect has the 
disease had upon the earning capacity of this 
particular plaintiff; not what effect a like 
physical impairment would have upon an 
employee of average age and intelligence. Mabe 
v. North Carolina Granite Corp., 15 N.C. App. 
2538, 189 S.E.2d 804 (1972). 
Where the plaintiff is fully incapacitated 

because of silicosis to earn wages through work 
at hard labor, which is the only work he is 
qualified to do by reason of his age and 
education, the plaintiff is totally incapacitated 
because of silicosis to earn, in the same or any 
other employment, the wages he was earning at 
the time of his last injurious exposure. Mabe v. 
North Carolina Granite Corp., 15 N.C. App. 253, 
189 S.E,2d 804 (1972). 
When Disablement Deemed to Have 

Occurred. — The time when disablement is 
deemed to have occurred depends upon the 
factual situation under consideration. Fetner v. 
Rocky Mount Marble & Granite Works, 251 N.C. 
296, 111 S.E.2d 324 (1959). 

An employee does not contract or develop 
asbestosis or silicosis in a few weeks or months. 
These diseases develop as the result of exposure 
for many years to asbestos dust or dust of silica. 

Both diseases, according to the textbook writers, 
are incurable and usually result in total 
permanent disability. Therefore, it would seem 
that the victims of these incurable occupational 
diseases constitute a legitimate burden on the 
industries in which they were exposed to the 
hazards that produced their disablement. Such 
was the intent of the legislature. Honeycutt v. 

Carolina Asbestos Co., 235 N.C. 471, 70 S.E.2d 

426 (1952). 
The fact that a worker performed his duties 

with regularity until the date he was dismissed 
because he was affected with silicosis does not 
require a finding that he was not disabled at that 
time as defined by this section. Young v. 
Whitehall Co., 229 N.C. 360, 49 S.E.2d 797 (1948). 

Medical Testimony Necessary to Establish 
“Disablement”. — Evidence tending to establish 
“disablement,” as that term is used in the 
statute in reference to silicosis, must be 
supported by medical testimony, and the finding 
of the competent medical authority must be to 
the effect that disablement occurred within two 
years from the last exposure. Huskins v. United 
Feldspar Corp., 241 N.C. 128, 84 S.E.2d 645 
(1954). 

Evidence of Disability from Silicosis. — Due 
to the nature of silicosis, it is essential to 
establish the presence of the disease by 
competent medical authority. But, where it has 
been established that a person who has been 
exposed to free silica dust has developed silicosis 
to the extent that it may be disabling, testimony 
other than that of a medical expert may be 
admitted and considered in determining when 
such person actually became disabled or 
disabled to work. Certainly, a victim of silicosis 
is competent to testify to his lessened capacity to 
work, his shortness of breath, the effect that 
physical exertion has upon him — all of which 
are normal symptoms of silicosis. Singleton v. 
D.T. Vance Mica Co., 235 N.C. 315, 69 S.E.2d 707 
(1952). 

Evidence that plaintiff could do “light 
work” if no silica dust were involved is 
insufficient to support a finding that he was not 
disabled from doing ‘‘ordinary work,” since the 
two terms are not synonymous in the realm of 
manual labor. Young v. Whitehall Co., 229 N.C. 
360, 49 S.E.2d 797 (1948). 

Evidence Sufficient to Show Claimant 
Disabled. — See Autrey v. Victor Mica Co., 234 
N.C. 400, 67 S.E.2d 383 (1951); Singleton v. D.T. 
Vance Mica Co., 235 N.C. 315, 69 S.E.2d 707 
(1952). 

Evidence Insufficient to Show Disablement 
Occurring within Two Years from Last 
Exposure. — See Huskins v. United Feldspar 
Corp., 241 N.C. 128, 84 8.E.2d 645 (1954). 

Finding Entitling Employee to 
Compensation. — See Young v. Whitehall Co., 
229 N.C. 360, 49 S.E.2d 797 (1948). 
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Applied in Willingham v. Bryan Rock & Sand 
Co., 240 N.C. 281, 82 S.E.2d 68 (1954). 
Quoted in Duncan v. Carpenter, 233 N.C. 422, 

64 S.E.2d 410 (1951). 
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Cited in Pitman v. Carpenter, 247 N.C. 63, 100 
S.E.2d 231 (1957); Sebastian v. Mona Watkins 

Hair Styling, 40 N.C. App. 30, 251 S.E.2d 872 
(1979). 

§ 97-55. “Disability” defined. — The term “disability” as used in this Article 
means the state of being incapacitated as the term is used in defining 
“disablement” in G.S. 97-54. (1935, ec. 123.) 

Quoted in Honeycutt v. Carolina Asbestos 
Co., 235 N.C. 471, 70 S.E.2d 426 (1952). 

§ 97-56. Limitation on compensable diseases. — The provisions of this 
Article shall apply only to cases of occupational disease in which the last 
exposure in an occupation subject to the hazards of such diseases occurred on 
or after March 26, 1935. (1935, ce. 123.) 

§ 97-57. Employer liable. — In any case where compensation is payable for 
an occupational disease, the employer in whose employment the employee was 
last injuriously exposed to the hazards of such disease, and the insurance carrier, 
if any, which was on the risk when the employee was so last exposed under such 
employer, shall be liable. 

For the pt ose of this section when an employee has been exposed to the 
hazards o acbadtouil or silicosis for as much as 30 working days, or parts 
thereof, within seven consecutive calendar months, such exposure shall be 
deemed injurious but any less exposure shall not be deemed injurious; provided, 
however, that in the event an insurance carrier has been on the risk for a period 
of time during which an employee has been injuriously exposed to the hazards 
of asbestosis or silicosis, and if after insurance carrier goes off the risk said 
employee is further exposed to the hazards of asbestosis or silicosis, although 
not so exposed for a period of 30 days or parts thereof so as to constitute a 
further injurious exposure, such carrier shall, nevertheless, be liable. (1935, c. 
123; 1945)-c."762) 1957, c, 1396,"s- 7.) 

Findings Required to Support Award for 
Silicosis. — To support an award to one 
suffering from _ silicosis, the Industrial 
Commission must find, inter alia, that the 
employee had been exposed to the hazards of 
silicosis for the period provided by this section 
and that the employee’s work in the State must 
have exposed him to the inhalation of silica dust 

for the further period prescribed by § 97-63. 
Pitman v. Carpenter, 247 N.C. 63, 100 S.E.2d 231 
(1957). 

Liability of Insurance Carrier. — The carrier 
of the insurance during the employee’s last 
30-day period of exposure to the hazards of an 
occupational disease is solely liable for 
compensation allowed for total disability from 
the occupational disease. This result is not 
affected by the fact that prior to the time such 
insurance company became the carrier, medical 
examinations had disclosed that the employee 
was suffering with the disease, that the 
Industrial Commission had advised him as to the 
compensation and rehabilitation provisions of 
the act, but had, in the exercise of its discretion, 

failed to order him to quit the occupation 
pursuant to former § 97-61. Bye v. Interstate 
Granite Co., 230 N.C. 334, 53 8.E.2d 274 (1949). 
Where compensation insurer carried risk for 

employer from 1947 through Jan. 31, 1953, and 
employer did not carry insurance from Feb. 1, 
1953 through Feb. 19, 1958, insurer was liable 
for at least a pro rata part of award based on 
finding that employee became disabled by 
silicosis on Feb. 19, 1953, the last date the 
employee was remuneratively employed by 
employer. Mayberry v. Oakboro Granite & 
Marble Co., 243 N.C. 281, 90 S.E.2d 511 (1955), 
decided under this section as it stood before the 
1957 amendment. 

Before the 1957 amendment, which added the 
proviso to the second paragraph to this section, 
where an employee became disabled from 
asbestosis while working for a single employer, 
but different insurers were on the risk during 
the employee’s last 30 days’ exposure to the 
hazards of the disease, the carrier last on the 

risk, even though it was on the risk for only the 
last five days the employee worked, was solely 
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liable for the award under a provision of the 
policy contracts that each policy should apply 
only to injury by disease of which the last day of 
the last exposure occurred during the policy 
period. Hartsell v. Thermoid Co., 249 N.C. 527, 
107 S.E.2d 115 (1959). 

This section creates an_ irrebuttable 
presumption, a presumption of law. The last day 
of work was the date of disablement and the last 
30 days of work was the period of last injurious 
exposure. The Commission may not arbitrarily 
select any 30 days of employment, other than the 
last 30 days, within the seven months’ period for 
convenience or protection of any of the parties, 
even if there is some evidence which may be 
construed to support such selection. Fetner v. 
Rocky Mount Marble & Granite Works, 251 N.C. 

296, 111 S.E.2d 324 (1959). 
This section does not’ provide’ for 

partnership in responsibility, and has nothing 
to say as to the length of the last employment or 
the degree of injury which the deleterious 
exposure must inflict to merit compensation. It 
takes the breakdown practically where it occurs 
— with the last injurious exposure. Haynes v. 
Feldspar Producing Co., 222 N.C. 163, 22 S.E.2d 
275 (1942). 

Section Negates Comparative Responsibility 
of Successive Employers and _ Insurance 
Carriers. — Any suggestion of comparative 
responsibility as between successive employers 
and their respective carriers, or as between 
successive carriers for the same employer, is 

CH. 97. WORKERS’ COMPENSATION ACT § 97-58 

dispelled by the plain language of this section. 
The liability is upon the employer and carrier on 
the risk when the employee was “last injuriously 
exposed” to the hazards of silicosis, as that 
expression is here defined. Stewart v. Duncan, 
239 N.C. 640, 80 S.E.2d 764 (1954). 
Where Employee Was Advised That He Had 

Silicosis before Expiration of 30-Day Period. 
— Where the evidence supports findings of the 
Industrial Commission that an employee 
suffering disability from silicosis was last 
injuriously exposed to the hazards of the disease 
for 30 working days within seven consecutive 
calendar months while in the employment of 
defendant, this section places liability therefor 
upon such employer and his insurance carrier 
during that period, and the mere fact that the 
employee was advised that he had silicosis prior 
to the expiration of this 30-day period but 
continued for a short time to perform his same 
work is insufficient alone to sustain the 
insurance carrier's contention that his 
employment after the discovery of the disease 
was in bad faith to make the loss fall upon it. 
Stewart v. Duncan, 239 N.C. 640, 80 S.E.2d 764 
(1954). 

Applied in Singleton v. D.T. Vance Mica Co., 
235 N.C. 315, 69 S.E.2d 707 (1952); Willingham v. 
Bryan Rock & Sand Co., 240 N.C. 281, 82 S.E.2d 
68 (1954). 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951). 

§ 97-58. Claims for certain diseases restricted; time limit for filing claims. 
— (a) Except as otherwise provided in G.S. 97-61.6, an employer shall not be 
liable for any compensation for asbestosis or silicosis or lead poisoning unless 
disablement or death results within two years after the last exposure to such 
disease, or, in case of death, unless death follows continuous disablement from 
such disease, commencing within the period of two years limited herein, and for 
which compensation has been paid or awarded or timely claim made as 
hereinafter provided and results within seven years after such last exposure in 
the case of lead poisoning, or 350 weeks in the case of asbestosis or silicosis. 

(b) The report and notice to the employer as required by G.S. 97-22 shall apply 
in all cases of occupational disease except in case of asbestosis, silicosis, or lead 
poisoning. The time of notice of an occupational disease shall run from the date 
that the employee has been advised by competent medical authority that he has 
same. 

(c) The right to compensation for occupational disease shall be barred unless 
a claim be filed with the Industrial Commission within two years after death, 
disability, or disablement as the case may be. Provided, however, that the right 
to compensation for radiation injury, disability or death shall be barred unless 
a claim is filed within two years after the date upon which the employee first 
suffered incapacity from the exposure to radiation and either knew or in the 
exercise of reasonable diligence should have known that the occupational disease 
was caused by his present or prior employment. (1935, c. 123; 1945, c. 762; 1955, 
©. 020, 6.0, 1963) ¢; 5538, SP221973Ne. 1060863) 
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Subsections (a), (b) and (c) are in pari 
materia and must be construed together to 
ascertain the true legislative intent. Duncan v. 
Carpenter, 233 N.C. 422, 64 S.E.2d 410 (1951). 

In this section the legislature recognizes 
that silicosis is a progressive disease, and 
provides that an employer may be held liable for 
compensation for silicosis if disablement results 
at any time within two years after the last 
exposure to the disease. Young v. Whitehall Co., 
229 N.C. 360, 49 S.E.2d 797 (1948). 

Report and Notice to Employer under 
§ 97-22. — The employee is not required to give 
any notice pursuant to the provisions of 8 97-22 
to the employer in case of asbestosis, silicosis 
and lead poisoning. In all other cases of 
occupational disease the time for giving the 
notice pursuant to § 97-22 is extended to 30 days 
after the employee has been advised by 
competent medical authority that he is suffering 
from an occupational disease, and the one-year 
period (now two years) within which he may file 
his claim dates from receipt of such advice. 
Duncan v. Carpenter, 233 N.C. 422, 64S.E.2d 410 
(1951). 
Employee Not Required to Diagnose His 

Own Condition. — It was not the legislative 
intent to require an employee, in many 
instances, suffering from any one of these 
occupational diseases to make a correct medical 
diagnosis of his own condition or to file his notice 
and claim for compensation before he knew he 
had such disease, or run the risk of having his 
claim barred by the one-year (now two-years) 
statute. Duncan v. Carpenter, 233 N.C. 422, 64 
S.E.2d 410 (1951). 
Disablement Dates from Time Claimant Was 

Advised He Had Disease. — By enacting this 
section, the legislature intended to authorize the 
filing of a claim for asbestosis, silicosis or lead 
poisoning where disablement occurs within two 
years after the last exposure to such disease; 
and, although disablement may have existed 
from the time the employee quit work, such 
disablement, for the purpose of notice and claim 
for compensation, should date from the time the 
employee was notified by competent medical 
authority that he had such disease. Autrey v. 
Victor Mica Co., 234 N.C. 400, 67 S.E.2d 383 
(1951); Duncan y. Carpenter, 233 N.C. 422, 64 
S.E.2d 410 (1951). 

Due to the peculiar nature of the disease, the 
slow process of its development, the similarity of 
its symptoms to those of other diseases which 
affect the lungs and for other reasons, a worker, 
whatever his actual physical condition may be, is 
not charged with notice that he has silicosis until 
and unless he is so advised by competent medical 
authority, and the time within which he must file 
his claim for compensation begins to run from 
the date he is so advised. Huskins v. United 
Feldspar Corp., 241 N.C. 128, 84 S.E.2d 645 
(1954). 
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who has_ been 
that his 

of dust 

Advising an employee, 
exposed to free silica dust, 
examination reveals “evidence 

' disease,” is not sufficient to put him on notice 
that he has silicosis. Singleton v. D.T. Vance 
Mica Co., 235 N.C. 315, 69 S.E.2d 707 (1952). 

The finding of the competent medical 
authority must be that disablement occurred 

within two years from the last exposure in 
cases of asbestosis, silicosis and lead poisoning, 
and in claims involving other occupational 
diseases that disability occurred within one year 
(now two years) thereof. Duncan v. Carpenter, 
233 N.C. 422, 64 S.E.2d 410 (1951); Singleton v. 
D.T. Vance Mica Co., 235 N.C. 315, 69 S.E.2d 707 
(1952). 

But Finding Need Not Be Made within Two 
Years from Last Exposure. — Where 
disablement from silicosis occurs, as defined in 
§ 97-54, and notice of claim is filed in accord with 
the provisions contained in this section, the 
claimant need not be advised by competent 
medical authority that he has silicosis within two 
years from the date of his last exposure. 
Singleton v. D.T. Vance Mica Co., 235 N.C. 315, 
69 S.E.2d 707 (1952). 

The reason for allowing two years from the 
date of the last exposure to silica dust in which 
to determine actual disability from silicosis is 
that silicosis is a progressive disease, the lung 
changes continuing to develop for one or two 
years after removal of the worker from the silica 
hazard. Brinkley v. United Feldspar & Minerals 
Corp., 246 N.C. 17, 97 S.E.2d 419 (1957). 

Incapacity Not Resulting within Two Years 
of Last Exposure. — Claimant was removed 
from the hazard of silica dust before becoming 
incapacitated within the meaning of § 97-54. He 
was thereafter employed by the same employer 
for five years at the same wage at employment 
free from the hazard of silica dust. It was held 
that his retirement from such other occupation 
at the end of five years could not have been 
caused by incapacity from silicosis resulting 
within two years of the last exposure to silica 
dust, and compensation therefor could not be 
sustained. Brinkley v. United Feldspar & 
Minerals Corp., 246 N.C. 17, 97 S.E.2d 419 (1957). 

Evidence Other than Expert Medical 
Testimony Is Competent. — While it is essential 
to establish the presence of silicosis or 
asbestosis by competent medical authority, 
evidence other than expert medical testimony is 
competent on the question of whether claimant 
is disabled and whether such disablement 
occurred within two years from date of last 
exposure. Singleton v. D.T. Vance Mica Co., 235 
N.C. 315, 69 S.E.2d 707 (1952). 

For decision under former statute relating to 
notice of death from occupational disease, see 
Blassingame v. Southern Asbestos Co., 217 N.C. 
223, 7 S.E.2d 478 (1940). 

’ 
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Ornamental Stone Co., 232 N.C. 88, 59 S.E.2d 193 
(1950); Fetner v. Rocky Mount Marble & Granite 

Applied, as to subsection (c), in Willingham v. 
Bryan Rock & Sand Co., 240 N.C. 281, 82 S.E.2d 
68 (1954). Works, 251 N.C. 296, 111 S.E.2d 324 (1959). 

Cited in Whitted v. Palmer-Bee Co., 228 N.C. 
447, 46 S.E.2d 109 (1948); Williams _ v. 

§ 97-59. Employer to provide treatment. — In the event of disability from 
an occupational disease, the employer shall provide reasonable medical and/or 
other treatment for such time as in the judgment of the Industrial Commission 
will tend to lessen the period of disability or provide needed relief; provided, 
however, all such treatment shall be first authorized by the Industrial 
Commission after consulting with the advisory medical committee. (1935, c. 123; 
1945, 2 162-519793,.c> 1061.) 

§ 97-60. Examination of employees by advisory medical committee; 
designation of industries with dust hazards. — The compulsory examination 
of employees and prospective employees as herein provided applies only to 
persons engaged or about to engage in an occupation which has been found by 
the Industrial Commission to expose them to the hazards of asbestosis and/or 
silicosis. The Industrial Commission shall designate by order each industry 
found subject to any such hazard and shall notify the employers therein before 
such examinations are required. On and after March 26, 1935, it shall be the duty 
of every employer, in the conduct of whose business his employees or any of 
them are subjected to the hazards of asbestosis and/or silicosis, to provide prior 
to employment necessary examinations of all new employees for the purpose of 
ascertaining if any of them are in any degree affected by asbestosis and/or 
silicosis or peculiarly susceptible thereto; and every such employer shall from 
time to time, as ordered by the Industrial Commission, provide similar 
examinations for all of his employees whose employment exposes them to the 
hazards of asbestosis and/or silicosis. At least one member of the advisory 
medical committee or other physician designated by the Industrial Commission 
shall make such examinations or be present when any such examination is made. 
The refusal of an employee to submit to any such examination shall bar such 
employee from compensation or other benefits provided by this Article in the 
event of disablement and/or death resulting from exposure to the hazards of 
asbestosis and/or silicosis subsequent to such refusal. It shall be the duty of the 
Industrial Commission to make and/or order inspections of employments and to 

keep a record of all employments subjecting employees to the hazards of 
asbestosis and/or silicosis, and to notify the employer in any case where such 
hazard shall have been found to exist. The unreasonable failure of an employer 
to provide for any examination or his unreasonable ‘refusal to permit any 
inspection herein authorized shall constitute a misdemeanor and shall be 
punishable as such. (1935, c. 123.) 

The provision herein for preemployment 
examinations was cited by the court in Haynes 
v. Feldspar Producing Co., 222 N.C. 168, 22 
S.E.2d 275 (1942), as a justification for the harsh 
rule of the statute in throwing full liability on 
the last employer regardless of how brief the 
employment and how slight the injury ascribable 
to it. 

Applied in Young v. Whitehall Co., 229 N.C. 
360, 49 S.E.2d 797 (1948). 

Stated in Duncan v. Carpenter, 2383 N.C. 422, 
64 S.E.2d 410 (1951). 

Cited in Willingham v. Bryan Rock & Sand 
Co., 240 N.C. 281, 82 S.E.2d 68 (1954); Fetner v. 
Rocky Mount Marble & Granite Works, 251 N.C. 
296, 111 S.E.2d 324 (1959); Davis v. North 
Carolina Granite Corp., 259 N.C. 672, 181 S.E.2d 
335 (1963). 

§ 97-61: Rewritten as 8§ 97-61.1 to 97-61.7. 
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§ 97-61.1 CH. 97. WORKERS’ COMPENSATION ACT § 97-61.2 

Editor’s Note. — Session Laws 1955, c. 525,s. Public Laws 1935, c. 128, and was amended by 
2, rewrote § 97-61 as §§ 97-61.1 through 97-61.7.. Session Laws 1945, ec. 762. 
The rewritten section had been derived from 

§ 97-61.1. First examination of and report on employee having asbestosis 
or silicosis. — When an employee and the Industrial Commission are advised by 
the Department of Human Pah idee that an employee has asbestosis or 
silicosis, the employer shall be notified by the Industrial Commission, and the 
employee, when ordered by the Industrial Commission, shall go to a place 
designated by the Industrial Commission and submit to X rays and a physical 
examination by the advisory medical committee, at least one of whom shall 
conduct the examination, and the member or members of the advisory medical 
committee conducting the examination shall forward the X rays and findings to 
the member or members of the committee not present for the physical 
examination. The employer shall pay the expenses connected with the 
examination in such amounts as shall be directed by the Industrial Commission. 
Within 30 days after the completion of the examination, the advisory medical 
committee shall make a written report signed by all of its members setting forth: 

(1) The X rays and clinical procedures used by the committee in arriving at 
its findings. 

(2) Whether or not the claimant has contracted asbestosis or silicosis. 
(3) The committee’s opinion expressed in percentages of the impairment of 

the employee’s ability to perform normal labor in the same or any other 
employment. 

(4) Any other matter deemed pertinent by the committee. 
When a competent physician certifies to the Industrial Commission that the 

employee’s physical condition is such that his movement to the place of 
examination ordered by the Industrial Commission as herein provided in G.S. 
97-61.1, 97-61.3 and 97-61.4 would be harmful or injurious to the health of the 
employee, the Industrial Commission shall cause the examination of the 
employee to be made by the advisory medical committee as herein provided at 
some place in the vicinity of the residence of the employee suitable for the 
purposes of making such examination. (1935, c. 123; 1945, c. 762; 1955, c. 525, 
s.. 2; 1973,.c. 476; s. 128.) 

Cross Reference. — See note to § 97-61. Cited in Davis v. North Carolina Granite 

Applied in Pitman v. Carpenter, 247 N.C. 68, Corp., 259 N.C. 672, 131 S.E.2d 335 (1968). 
100 S.E.2d 231 (1957). 

§ 97-61.2. Filing of first report; right of hearing; effect of report as 
testimony. — The advisory medical committee shall file its report in triplicate 
with the Industrial Commission, which shall send one copy thereof to the 
claimant and one copy thereof to the employer by registered mail or certified 
mail. Unless within 30 days from receipt of he copy of said report the claimant 
and employer, or either of them, shall request the Industrial Commission in 
writing to set the case for hearing for the purpose of examining and 
cross-examining the members of the advisory medical committee respecting the 
report of said committee, and for the purpose of introducing additional 
testimony, said Renee! shall become a part of the record of the case and shall be 
accepted by the Industrial Commission as expert medical testimony to be 
considered as such and in connection with all the evidence in the case in arrivin 
at its decision. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; 1968, c. 450, s. 5 

Cross Reference. — See note to § 97-61. 
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§ 97-61.3. Second examination and report. — As soon as practicable after 
the expiration of one year following the initial examination by the advisory 
medical committee and when ordered by the Industrial Commission, the 
employee shall again appear before the advisory medical committee, at least one 
of whom shall conduct the examination, and the member or members of the 
advisory medical committee conducting the examination shall forward the X 
rays and findings to the member or members of the committee not present for 
the physical examination. Within 30 days after the completion of the 
examination, the advisory medical committee shall make a written report to the 
Industrial Commission signed by all of its members, setting forth any change 
since the first report in the employee’s condition which is due to asbestosis or 
silicosis, said report to be filed in triplicate with the Industrial Commission, 
which shall send one copy thereof to the claimant, and one copy to the employer 
by registered mail or certified mail. The claimant and employer, or either of 
them, shall have the right only at the final hearing provided for in G.S. 97-61.4 
to examine or cross-examine the members of the advisory medical committee 
respecting the second report of the committee. (1935, c. 123; 1945, c. 762; 1955, 
Crovo eH 2 1959, ci 863;'si2)} 

Cross Reference. — See note to 8 97-61. Cited in Davis v. North Carolina Granite 
Applied in Pitman v. Carpenter, 247 N.C. 68, Corp., 259 N.C. 672, 181 S.E.2d 335 (1963). 

100 S.E.2d 231 (1957). 

§ 97-61.4. Third examination and report. — As soon as practicable after the 
expiration of two years from the first examination and when ordered by the 
Industrial Commission, the employee shall appear before the advisory medical 
committee, or at least two of them, for final x rays and physical examination. 
Upon completion of this examination and within 30 days, the advisory medical 
committee shall make a written report setting forth: | 

(1) The X rays and clinical procedures used by the committee. 
(2) To what extent, if any, has the damage to the employee’s lungs due to 

asbestosis or silicosis changed since the first examination. 
(3) The opinion of the committee, expressed in percentages, with respect to 

the extent of impairment of the employee’s ability to earn in the same 
or any other employment the wages ich the employee was receiving 
at the time of his last injurious exposure to asbestosis or silicosis. 

(4) Any other matter deemed pertinent by the committee. 
Said neBORS shall be filed in triplicate with the Industrial Commission which 

shall send one copy thereof to the claimant and one copy to the employer b 
“eae om or certified mail. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; 1959, 
c. 863, s. 3. 

Cross Reference. — See note to § 97-61. Cited in Davis v. North Carolina Granite 
Applied in Pitman v. Carpenter, 247 N.C. 68, Corp., 259 N.C. 672, 181 S.E.2d 335 (1968). 

100 S.E.2d 231 (1957). 

§ 97-61.5. Hearing after first examination and report; removal of employee 
from hazardous occupation; compensation upon removal from hazardous 
occupation. — (a) After the employer and employee have received notice of the 
first committee report, the Industrial Commission, unless it has already 
approved an agreement between the employer and employee, shall set the 
matter for hearing at a time and place to be decided by it, to hear any 
controverted questions, determine if and to whom liability attaches, and where 
appropriate, file a written opinion with its findings of fact and conclusions of law 
and cause its award to be issued thereon, all of which shall be subject to 
modification as provided in G.S. 97-61.6. 
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(b) If the Industrial Commission finds at the first hearing that the employee 
has either asbestosis or silicosis or if the parties enter into an agreement to the 
effect that the employee has silicosis or asbestosis, it shall by order remove the 
employee from any. occupation which pEpoees him to the hazards of asbestosis 
or silicosis, and if the employee thereafter engages in any occupation which 
exposes him to the hazards of asbestosis or silicosis without aang obtained the 
written approval of the Industrial Commission as provided in G.S. 97-61.7, 
neither he, his dependents, personal representative nor any other person shall 
be entitled to any compensation for disablement or death resulting from 
asbestosis or silicosis; provided, that if the employee is removed from the 
industry the employer shall pay or cause to be paid as in this subsection provided 
to the employee affected by such asbestosis or silicosis a weekly compensation 
equal to sixty-six and two-thirds percent (667/,%) of his average weekly wages 
before removal from the industry, but not more than eighty dollars ($80.00) or 
less than twenty dollars ($20.00) a week, which compensation shall continue for 
a period of 104 weeks. Payments made under this subsection shall be credited 
on the amounts payable under any final award in the cause entered under G.S. 
97-61.6. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; c. 1854; 1957, c. 1217; c. 1896, 
s. 8; 1963, c. 604, s. 6; 1967, c. 84, s. 7; 1969, c. 148, s. 6; 1971, c. 281, s. 5; 1978, 
c. 515, s. 6; c. 759, s. 5.) 

condition was complicated by pulmonary 
tuberculosis, since the total amount of 

Cross Reference. — See note to § 97-61. 
Act Contemplates That Employee Will Seek 

Other Remunerative Employment. — The 
Workers’ Compensation Act contemplates that 
an employee will not be allowed to remain 
exposed to silica dust or asbestos dust until he 
becomes actually incapacitated within the 
meaning of § 97-54, and that if removed from 
the hazard before such incapacity, he will seek 
and obtain other remunerative employment. 
Brinkley v. United Feldspar & Minerals Corp., 
246 N.C. 17, 97 S.E.2d 419 (1957). 
Compensation Where Employee’s Condition 

Is Complicated by Tuberculosis. — Where an 
employee is ordered to abstain from employment 
in an industry having the hazards of silica dust 
and directed to report for second and third 
medical examinations under §8§ 97-61.3 and 
97-61.4, it is proper that he be awarded the 
compensation provided by subsection (b) of this 
section without consideration of the fact that his 

compensation is to be determined on the hearing 
after the third medical report as provided in 
§ 97-61.6, at which time consideration should be 
given to the tubercular condition in accordance 
with § 97-65. Pitman v. Carpenter, 247 N.C. 68, 
100 S.E.2d 281 (1957). 
Former Law. — As to removal from 

hazardous employment and rehabilitation under 
former § 97-61, now rewritten as 8§ 97-61.1 to 
97-61.7, see Young v. Whitehall Co., 229 N.C. 
360, 49 S.E.2d 797 (1948); Bye v. Interstate 
Granite Co., 230 N.C. 334, 53 S.E.2d 274 (1949); 
Midkiff v. North Carolina Granite Corp., 235 
N.C. 149, 69 S.E.2d 166 (1952); Honeycutt v. 
Carolina Asbestos Co., 285 N.C. 471, 70 S.E.2d 
426 (1952). 

Stated in Davis v. North Carolina Granite 
Corp., 259 N.C. 672, 181 S.E.2d 335 (1968). 

§ 97-61.6. Hearing after third examination and report; compensation for 
disability and death from asbestosis or silicosis. — After receipt by the 
employer and employee of the advisory medical committee’s third report, the 
Industrial Commission, unless it has approved an agreement between the 
employee and employer, shall set a final Raneih a in the cause, at which it shall 
receive all competent evidence bearing on the cause, and shall make a final 
disposition of the case, determining what compensation, if any, the employee is 
entitled to receive in addition to the 104 weeks already received. 
Where the incapacity for work resulting from asbestosis or silicosis is found 

to be total, the employer shall pay, or cause to be paid, to the injured employee 
during such total didability a weekly compensation in accordance with G.S. 97-29. 
When the incapacity for work resulting from asbestosis or silicosis is partial, 

the employer shall pay, or cause to be paid, to the affected employee, a weekly 
compensation equal to sixty-six and two-thirds percent (667/3%) of the difference 
between his average weekly wages at the time of his last injurious exposure, and 
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the average weekly wages which he is able to earn thereafter, but not more than 
eighty dollars ($80.00) a week, and provided that the total compensation so paid 
shall not exceed a period of 196 weeks, in addition to the 104 weeks for which 
the employee has already been compensated. 

Provided, however, should death result from asbestosis or silicosis within two 
years from the date of last exposure, or should death result from asbestosis or 
silicosis, or from a secondary infection or diseases developing from asbestosis 
or silicosis within 350 weeks from the date of last exposure and while the 
employee is entitled to compensation for disablement due to asbestosis or 
silicosis, either partial or total, then in either of these events, the employer shall 
pay, or cause to be paid compensation in accordance with G.S. 97-38. 

Provided further that if the employee has asbestosis or silicosis and dies from 
any other cause, the employer shall pay, or cause to be paid by one of the 
methods set forth in G.S. 97-38 compensation for any remaining portion of the 
104 weeks specified in G.S. 97-61.5 for which the employee has not previously 
been paid compensation, and in addition shall pay compensation for such number 
of weeks as the bere wane of disability of the employee bears to 196 weeks. If 
the employee was totally disabled as a result of asbestosis or silicosis, 
compensation shall be paid for any remaining portion of the 104 weeks specified 
in G.S. 97-61.5 for which the employee has not previously been paid 
compensation, and in addition shall be paid for an additional 300 weeks. (1935, 
07123;/1945, €2 162321956; ¢..625, sa29¢001354; 1957 pc; 121751963, c..604,.s.:7;.1965, 
c. 907; 1967, c. 84, s. 8; 1969, .¢c: 143,'s. 7; 1971, ¢. 281,:s..6; ¢: 631; 1973; ¢: 515, 
s. 7; c. 759, s. 6; c. 1808, ss. 6, 7; 1979, c. 246.) 

Cross Reference. — See note to § 97-61. 
Editor’s Note. — The 1979 amendment added 

the last sentence of the last paragraph. 
For article on administrative evidence rules, 

see 49 N.C.L. Rev. 635 (1971). 
Purpose of Section. — Because of the 

difficulty of effecting a cure and the length of 
time necessary to ascertain the extent of the 
disability, this section fixes a time in the future 
when the total amount of compensation will be 
determined. Pitman v. Carpenter, 247 N.C. 63, 
100 S.E.2d 231 (1957). 
The language of the fourth paragraph of this 

section is clear, positive and understandable. 
When the language of a statute is plain and free 
from ambiguity, expressing a single, definite 
and sensible meaning, that meaning is 
conclusively presumed to be the meaning which 
the legislature intended, and the statute must be 
interpreted accordingly. Davis v. North Carolina 
Granite Corp., 259 N.C. 672, 181 S.E.2d 335 
(1963). 
The fourth paragraph of this section 

provides two conditions under’ which 
dependents of a deceased employee, who had 
silicosis, are entitled to compensation on account 
of his death: (1) if death results from silicosis 
within two years from the date of last exposure, 
or (2) if death results within 350 weeks from the 
date of last exposure and while the employee is 
entitled to compensation for disablement due to 
silicosis, either partial or total. These conditions 
are stated in independent clauses of a compound 
sentence and neither clause is dependent upon 

the other. Davis v. North Carolina Granite Corp., 
259 N.C. 672, 131 S.E.2d 335 (1968). 
“Death Resulting from Asbestosis” 

Construed. — “Death resulting from 
asbestosis” was construed to mean that a 
compensable death occurs when job-related 
asbestosis only accelerates and contributes to 
the death but is not the immediate or primary 
cause. Self v. Starr-Davis Co., 18 N.C. App. 694, 
187 S.E.2d 466 (1972), decided prior to the 1971 
amendment to this section. 
When Compensation Allowed Although 

Death Does Not Result from Silicosis. — Under 
this section the dependents of a deceased 
employee are entitled to compensation if the 
employee dies within 350 weeks from the date of 
last exposure to silicosis and while he is 
receiving or is entitled to receive compensation 
for disability due to silicosis, either partial or 
total, notwithstanding that the death does not 
result from silicosis. Davis v. North Carolina 
Granite Corp., 259 N.C. 672, 131 S.E.2d 335 
(1963). 

The clear intent of this section to provide 
compensation for death occurring within 350 
weeks from the date of last exposure if the 
employee was at the time of death receiving 
compensation for disablement due to silicosis, 
even though the death does not result from 
silicosis, must be given effect notwithstanding 
§ 97-2, subdivisions (6) and (10), and § 97-52, 
since the specific provisions relating to silicosis, 
which were enacted because of the peculiar 
course of the disease, must be construed as an 
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exception to the general tenor of the Workers’ 
Compensation Act to provide compensation for 
death only if it results from an accident arising 
out of and in the course of the employment. 
Davis v. North Carolina Granite Corp., 259 N.C. 
672, 131 S.E.2d 335 (1963). 

Disability Refers to Diminished Capacity to 

Earn Money. — Under the Workers’ 
Compensation Act disability refers not to 
physical infirmity but to a diminished capacity to 
earn money. Mabe v. North Carolina Granite 
Corp., 15 N.C. App. 258, 189 S.E.2d 804 (1972). 

But Earning Capacity Must Be That of 
Particular Plaintiff. — With respect to 
disability, the question is what effect has the 
disease had upon the earning capacity of this 
particular plaintiff; not what effect a like 
physical impairment would have upon an 
employee of average age and intelligence. Mabe 
v. North Carolina Granite Corp., 15 N.C. App. 
2538, 189 S.E.2d 804 (1972). 
Where the plaintiff is fully incapacitated 

because of silicosis to earn wages through work 

CH. 97. WORKERS’ COMPENSATION ACT § 97-62 

at hard labor, which is the only work he is 
qualified to do by reason of his age and 
education, the plaintiff is totally incapacitated 
because of silicosis to earn, in the same or any 
other employment, the wages he was earning at 
the time of his last injurious exposure. Mabe v. 
North Carolina Granite Corp., 15 N.C. App. 253, 
189 S.E.2d 804 (1972). 
When Findings of Industrial Commission 

Accepted as Final Truth. — If the findings of 
fact of the Industrial Commission are supported 
by competent evidence and are determinative of 
all the questions at issue in the proceeding, the 
court must accept such findings as final truth, 
and merely determine whether or not they 
justify the legal conclusions and decision of the 
Commission. Mabe v. North Carolina Granite 
Corp., 15 N.C. App. 253, 189 S.E.2d 804 (1972). 

Consideration of Fact That Employee 
Suffers from Tuberculosis. — See note to 
§ 97-65. 

§ 97-61.7. Waiver of right to compensation as alternative to forced change 
of occupation. — An employee who has been compensated under the terms of 
G.S. 97-61.5(b) as an alternative to forced change of occupation, may, subject to 
the approval of the Industrial Commission, waive in writing his right to further 
compensation for any aggravation of his condition that may result from his 
continuing in an occupation exposing him to the hazards of asbestosis or silicosis, 
in which case payment of all compensation awarded previous to the date of the 
waiver as approved by the Industrial Commission shall bar any further claims 
by the employee, or anyone claiming through him, provided, that in the event of 
total disablement or death as a result of asbestosis or silicosis with which the 
employee was so affected, compensation shall nevertheless be payable, but in no 
case, whether for disability or death or both, for a longer period than 100 weeks 
in addition to the 104 weeks already paid. Such written waiver must be filed with 
the Industrial Commission, and the Commission shall keep a record of each 
waiver, which record shall be open to the inspection of any interested person. 
1955, Cc. 120; 1945, c. 762; 1955, ¢. 525, s..2:) 

Cross Reference. — See note to § 97-61. to compensation for silicosis upon his 
Waiver Inapplicable as to Subsequent 

Employment. — A waiver of an employee’s 
right to compensation for silicosis signed by the 
employee upon his employment by one employer 
does not apply to or waive the employee’s right 

subsequent employment by an entirely separate 
employer. Fetner v. Rocky Mount Marble & 
Granite Works, 251 N.C. 296, 111 S.E.2d 324 
(1959). 

§ 97-62. “Silicosis” and “asbestosis” defined. — The word “‘silicosis” shall 
mean the characteristic fibrotic condition of the lungs caused by the inhalation 
of dust of silica or silicates. “Asbestosis” shall mean a characteristic fibrotic 
condition of the lungs caused by the inhalation of asbestos dust. (1935, c. 123.) 

Asbestosis is a disease of the lungs occurring 
in persons working in air laden with asbestos 
dust. It is infrequent as compared to silicosis, 
but has somewhat similar symptons and 

consequences. Young v. Whitehall Co., 229 N.C. 
360, 49 S.E.2d 797 (1948). 
Quoted in Midkiff v. North Carolina Granite 

Corp., 235 N.C. 149, 69 S.E.2d 166 (1952). 
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Stated in Pitman v. Carpenter, 247 N.C. 63, 
100 S.E.2d 231 (1957); Davis v. North Carolina 

Granite Corp., 259 N.C. 672, 131 S.E.2d 335 
(1963). 

§ 97-63. Period necessary for employee to be exposed. — Compensation 
shall not be payable for disability or death due to silicosis and/or asbestosis 
unless the employee shall have been exposed to the inhalation of dust of silica 
or silicates or asbestos dust in employment for a period of not less than two years 
in this State, provided no part of such period of two years shall have been more 
than 10 years prior to the last exposure. (1935, c. 123.) 

Section Held Applicable to Rehabilitation 
Benefits under Former § 97-61. — Employee 
had worked in granite industry from time to time 
during 18 years. However, from 1940 to 1946 he 
worked in a nondusty trade outside North 
Carolina and from 1946 to March, 1949, in a 
nondusty trade inside this State. From March, 
1949, until June, 1950, he worked in defendant’s 
granite shed. He then left the dusty trade and 
filed claim for rehabilitation benefits, having 
developed silicosis. An award of rehabilitation 
benefits under former § 97-61 by _ the 
Commission was reversed by the Supreme 

Court, which held that no benefits can be 
obtained under the act until the employee has 
worked at least two years in a dusty trade in this 
State within the preceding 10 years. Midkiff v. 
North Carolina Granite Corp., 285 N.C. 149, 69 
S.E.2d 166 (1952). 
Requirements of This Section and § 97-57 

Essential to Award for Silicosis. — See note to 
§ 97-57. 

Applied in Hicks v. North Carolina Granite 
Corp., 245 N.C. 288, 95 S.E.2d 506 (1956). 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951). 

§ 97-64. General provisions of act to control as regards benefits. — Except 
as herein otherwise provided, in case of disablement or death from silicosis 
and/or asbestosis, compensation shall be payable in accordance with the 
provisions of the North Carolina Workers’ Compensation Act. (1935, ¢c. 123; 1979, 
ec. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, substituted “Workers’ ” 
for “Workmen’s”’. 
Purpose of Section. — With a view to 

averting the unjust and oppressive results of an 
indiscriminate transfer of workers affected by 
asbestosis or silicosis from their accustomed 
occupations to other employments under the 
economic threat of deprivation of compensation, 
the legislature established in this section the 

general rule that an employee becoming disabled 
by asbestosis or silicosis within the terms of the 
specific definition embodied in § 97-54 should be 
entitled to ordinary compensation measured by 
the general provisions of the act. Young v. 
Whitehall Co., 229 N.C. 360, 49 S.E.2d 797 (1948). 

Cited in Brinkley v. United Feldspar & 
Minerals Corp., 246 N.C. 17, 97 S.E.2d 419 (1957). 

§ 97-65. Reduction of rate where tuberculosis develops. — In case of 
disablement or death due primarily from silicosis and/or asbestosis and 
complicated with tuberculosis of the lungs compensation shall be payable as 
hereinbefore provided, except that the rate of payments may be reduced one 
sixth. (1935, c. 123.) 

Time for Making Reduction in Award. — It 
is at the time of determining the total amount of 
compensation as provided in § 97-61.6 that the 
Commission should take into consideration the 
fact that the employee’s condition is complicated 
by pulmonary tuberculosis and determine in its 
wisdom the extent to which the provisions of this 
section should affect the compensation payable 
to the employee. Pitman v. Carpenter, 247 N.C. 
63, 100 S.E.2d 231 (1957). 

Reduction of Award Rests in Discretion of 
Commission. — Where the Industrial 
Commission finds that a disabled employee was 
suffering from tuberculosis as well as from 
silicosis, whether the award for disability from 
silicosis should be reduced one sixth rests in the 
discretion of the Industrial Commission. Stewart 
v. Duncan, 239 N.C. 640, 80 S.E.2d 764 (1954); 
Fetner v. Rocky Mount Marble & Granite 
Works, 251 N.C. 296, 111 S.E.2d 324 (1959). 
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Cited in Duncan v. Carpenter, 233 N.C. 422, 64 
S.E.2d 410 (1951). 

§ 97-66. Claim where benefits are discontinued. — Where compensation 
payments have been made and discontinued, and further compensation is 
claimed, whether for disablement, disability or death from lead poisoning, the 
claim for further compensation shall be made within two years after the last 
payment, but in all other cases of occupational disease claims for further 
compensation shall be made within one year after the last payment, provided, 
that claims for further compensation for asbestosis or silicosis shall be governed 
Bye a) award as set forth in G.S. 97-61.6. (1935, c. 123; 1945, c. 762; 1955, 
c. 525, s. 3. 

Editor’s Note. — Prior to the 1945 amendment For decision under former provisions of this 
this section also related to requirements as to — section, see Blassingame v. Southern Asbestos 
notice of occupational disease to employer or Co., 217 N.C. 223, 7 S.E.2d 478 (1940). 
Industrial Commission, and to waiver of notice Stated in Duncan v. Carpenter, 233 N.C. 422, 
and claim where payments are made. For 64 S.E.2d 410 (1951). 
present provisions as to report and notice to 
employer and time for filing claim, see 8 97-58. 

§ 97-67. Postmortem examinations; notice to next of kin and insurance 
carrier. — Upon the filing of a claim for death from an occupational disease 
where in the opinion of the Industrial Commission a postmortem examination is 
necessary to accurately ascertain the cause of death, such examination shall be 
ordered by the Industrial Commission. A full report of such examination shall 
be certified to the Industrial Commission. The surviving spouse or next kin and 
the employer or his insurance carrier, if their identity and whereabouts can be 
reasonably ascertained, shall be given reasonable notice of the time and place 
of such postmortem examination, and, if present at such examination, shall be 
given an opportunity to witness the same. Any such person may be present at 
and witness such examination either in person or through a duly authorized 
representative. If such examination is not consented to by the surviving husband 
or wife or next of kin, all right to compensation shall cease. (1935, c. 123.) 

§ 97-68. Controverted medical questions. — The Industrial Commission may 
at its discretion refer to the advisory medical committee controverted medical 
questions arising out of occupational disease claims other than asbestosis or 
silicosis. (1935, c. 123; 1955, c. 525, s. 4.) 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951). 

§ 97-69. Examination by advisory medical committee; inspection of 
medical reports. — The advisory medical committee, upon reference to it of a 
case of occupational disease Brat motte the employee, or, in case he is dead, his 
dependents or personal representative, and his employer to appear before the 
advisory medical committee at a time and place stated in the notice. If the 
employee be living, he shall appear before the advisory medical committee at the 
time and place specified then or thereafter and he shall submit to such 
examinations including clinical and X-ray examinations as the advisory medical 
committee may require: The employee, or, if he be dead, the claimant and the 
employer shall be entitled to have present at all such examinations, a physician 
admitted to practice medicine in the State who shall be given every reasonable 
facility for observing every such examination whose services shall be paid for 
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by the claimant or by the employer who engaged his services. If a physician 
admitted to practice medicine in the State shall certify that the employee is 
physically unable to appear at the time and place designated by the advisory 
medical committee, such committee may, upon the advice of the Industrial 
Commission, and on notice to the employer, change the place and/or time of the 
examination so as to reasonably facilitate the examination of the employee, and 
in any such case the employer shall furnish transportation and provide for other 
reasonably necessary expenses incidental to necessary travel. The claimant and 
the employer shall produce to the advisory medical committee all reports of 
medical and X-ray examinations which may be in their respective possession or 
control showing the past or present condition of the employee to assist the 
advisory medical committee in reaching its conclusions. Provided that this 
section shall not apply to a living employee who has contracted asbestosis or 
SilicOsisv.(l9a0,.C. 123° 1955, .¢c..525,S. 6.) 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951). 

§ 97-70. Report of committee to Industrial Commission. — The advisory 
medical committee, shall, as soon as practicable after it has completed its 
consideration of a case, report to the Industrial Commission its opinion 
regarding all medical questions involved in the case. The advisory medical 
committee shall include in its report a statement of what, if any, physician or 
physicians were present at the examination on behalf of the claimant or 
employer and what, if any, medical reports and X rays were produced by or on 
behalf of the claimant or employer. (1935, c. 123.) 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 383 (1951). 

§ 97-71. Filing report; right of hearing on report. — The advisory medical 
committee shall file its report in triplicate with the Industrial Commission, which 
shall send one copy thereof to the claimant and one copy to the employer by 
registered mail. Unless within 30 days from receipt of the copy of said report 
the claimant and/or employer shall request the Industrial Commission in writing 
to set the case for further hearing for the purpose of examining and/or 
cross-examining the members of the advisory medical committee respecting the 
report of said committee, said report shall become a part of the record of the case 
and shall be accepted by the Industrial Commission as expert medical testimony 
to be considered as such in connection with all the evidence in the case in arriving 
at its decision. (1935, c. 123.) 

Cited in Autrey v. Victor Mica Co., 234 N.C. 
400, 67 S.E.2d 388 (1951). 

§ 97-72. Appointment of advisory medical committee; terms of office; 
duties and functions; salaries and expenses. — There shall be an advisory 
medical committee consisting of three members, who shall be licensed physicians 
in good professional standing and peculiarly qualified in the diagnosis and/or 
treatment of occupational diseases. They shall be appointed by the Industrial 
Commission with the approval of the Governor, and one of. them shall be 
designated as chairman of the committee by the Industrial Commission. The 
members of committee shall be appointed to serve terms as follows: one for a 
term of two years, one for a term of four years, and one for a term of six years. 
Upon the expiration of each term as above mentioned the Industrial Commission 
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shall appoint a successor for a term of six years; except that the terms of the 
members first appointed shall expire June 30, 1936. The function of the 
committee shall be to conduct examinations and make reports as required by 
G.S. 97-61 and 97-68 to 97-71, and to assist in any postmortem examinations 
bs for in G.S. 97-67 when so directed by the Industrial Commission. 
embers of the committee shall devote to the duties of the office so much of 

their time as may be required in the conducting of examinations with reasonable 
promptness, and they shall attend hearings as scheduled by the Industrial 
Commission when their attendance is desired for the purpose of examining and 
cross-examining them respecting any report or reports made by them. 

The members of the advisory medical committee shall be paid such salaries 
and/or fees and expenses, and in monthly installments or in such other manner 
as may be determined by the Governor and approved by the Advisory Budget 
Commission. (1935, ec. 123; 1955, ec. 525, s. 7.) 

Editor’s Note. — Section 97-61, referred to in 
the fifth sentence, was rewritten as 8§ 97-61.1 

through 97-61.7. 

§ 97-73. Expenses of making examinations. — The Industrial Commission 
shall establish a schedule of reasonable charges to defray expenses incurred in 
making examinations pursuant to G.S. 97-60, 97-61 and 97-67, such charges to 
be collected in accordance with rules and regulations which shall be adopted by 
the Industrial Commission. Said charges shall be collected from employers who 
by order of the Industrial Commission are determined to be subject to the 
hazards of asbestosis and/or silicosis. (1935, c. 123; 1955, c. 525, s. 8.) 

Editor’s Note. — Section 97-61, referred to in 
the first sentence, was rewritten as 8§ 97-61.1 
through 97-61.7. 

§ 97-74. Expense of hearings taxed as costs in compensation cases; fees 
collected directed to general fund. — In hearings arising out of claims for 
disability and/or death resulting from occupational diseases the Industrial 
Commission shall tax as a part of the costs in cases in which compensation is 
awarded a reasonable allowance for the services of members of the advisory 
medical committee attending such hearings and reasonable allowances for the 
services of members of the advisory medical committee for making 
investigations in connection with all claims for compensation on account of 
occupational diseases, including uncontested cases, as well as contested cases, 
and whether or not hearings shall have been conducted in connection therewith. 
All such charges, fees and allowances to be collected by the Industrial 
Commission shall be paid into the general fund of the State treasury to 
constitute a fund out of which to pay the expenses of the advisory medical 
committee. (1935, c. 123.) 

§ 97-75. Making up deficiency by assessment upon employers in hazardous 
industries; provision for annual fund. — In the event the amount appropriated 
by the General Assembly and the charges, fees and allowances so assessed and 
collected and paid into the State treasury shall not be sufficient to pay the full 
cost incurred by the advisory medical committee in making examinations of 
employees, and conducting postmortem examinations, and in making 
investigations of claims arising under this Article, and in testifying before the 
Industrial Commission, the Industrial Commission shall assess against the 
employers found by the Industrial Commission to be subject to the hazards of 
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asbestosis and/or silicosis an amount sufficient to pay such cost, said amount 
to be assessed against such employers pro rata on the basis of annual payroll. 
The Industrial Commission is fathered to assess and collect in advance in the 
pee aca of any year from the employers subject to such hazard an amount 
estimated as necessary to pay such cost. Said amount when so assessed shall be 
paid by such employers within 10 days after the notice of assessment, and when 
collected by the Industrial Commission shall be paid into the State treasury as 
a part of the fund out of which to pay the expenses of the advisory medical 
committee. In the event such amount so assessed shall be found to be in excess 
of the cost incurred by such advisory medical committee in the performance of 
its duties under this Article, such excess shall be credited against the estimate 
of the cost to be incurred by said committee for the succeeding year. In case the 
amount so assessed pail be insufficient to pay such cost the Industrial 
Commission is authorized to make an additional assessment to be made at the 
end of the regular assessment period and to be collected from the employers 
subject to the hazards of asbestosis and/or silicosis. (1935, c. 123.) 

§ 97-76. Inspection of hazardous employments; refusal to allow inspection 
made misdemeanor. — The Industrial Commission shall make inspections of 
employments for the purpose of ascertaining whether such employments, or any 
of them, are subject to the hazards of asbestosis and/or silicosis, and for the 
purpose of making studies and recommendations with a view to reducing and/or 
eliminating such hazards. The Industrial Commission, and/or any person 
selected by it, is authorized to enter upon the premises of employers where 
employments covered by this Article are being carried on to make examinations 
and studies as aforesaid. Any employer, or any officer or agent of any employer, 
who unreasonably prevents or obstructs any such examinations or study shall 
be guilty of a misdemeanor. (1935, c. 1238.) 

Cited in Young v. Whitehall Co., 229 N.C. 360, 
49 §.E.2d 797 (1948); Midkiff v. North Carolina 

Granite Corp., 235 N.C. 149, 69 S.E.2d 166 (1952). 

§ 97-77. North Carolina Industrial Commission created; members 
appointed by Governor; terms of office; chairman. — There is hereby created 
a commission to be known as the North Carolina Industrial Commission, 
consisting of three commissioners who shall devote their entire time to the duties 
of the Commission. The Governor shall appoint the members of the Commission, 
one for a term of two years, one for a term of four years, and one for a term 
of six years. Upon the expiration of each term as above mentioned, the Governor 
shall appoint a successor for a term of six years, and thereafter the term of office 
of each commissioner shall be six years. Not more than one appointee shall be 
a person who, on account of his previous vocation, employment or affiliations, 
can be classed as a representative of employers, and not more than one appointee 
shall be a person who, on account of his previous vocation, employment or 
affiliations, can be classed as a representative of employees. One member, to be 
re aK by the Governor, shall act as chairman. (1929, c. 120, s. 51; 19381, e. 
ye 

Editor’s Note. — For act authorizing the 
Industrial Commission to hear and determine 
certain listed tort claims against certain State 
departments and agencies, see Session Laws 
1949, c. 1138. 
Governor Not Required to Appoint a 

Representative of Employers and a 
Representative of Employees. — See opinion of 

Attorney General to the Honorable Robert W. 
Scott, Governor of North Carolina, 40 N.C.A.G. 
311 (1970). 

The Industrial Commission is a creature of 
the General Assembly and was created by 
statute. Bowman v. Comfort Chair Co., 271 N.C. 
702, 157 S.E.2d 378 (1967). 
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The Industrial Commission is primarily an 
administrative agency of the State, charged 
with the duty of administering the provisions of 
the Workers’ Compensation Act. Hanks v. 
Southern Pub. Util. Co., 210 N.C. 312, 186 S.E. 
252 (1936), citing In re Hayes, 200 N.C. 183, 156 
S.E. 791 (1981). See Brice v. Robertson House 
Moving, Wrecking & Salvage Co., 249 N.C. 74, 

105 S.E.2d 439 (1958). 
The Commission is not a court of general 

jurisdiction. It can have no implied jurisdiction 
beyond the presumption that it is clothed with 
power to perform the duties required of it by the 
law entrusted to it for administration. Barber v. 
Minges, 223 N.C. 2138, 25 S.E.2d 837 (1948). 

The Industrial Commission is not a court of 
general jurisdiction. It is an administrative 
board with quasi-judicial functions and has a 
special or limited jurisdiction created by statute 
and confined to its terms. Letterlough v. Atkins, 
258 N.C. 166, 128 S.E.2d 215 (1962); Bowman v. 
Comfort Chair Co., 271 N.C. 702, 157 S.E.2d 378 
(1967), Morse v. Curtis, 276 N.C. 371, 172 S.E.2d 
495 (1970). 

The Industrial Commission is not a court of 
general jurisdiction. It has no jurisdiction except 
that conferred upon it by statute. Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E.2d 548 (1966). 

Jurisdiction Limited. — In its functions as a 
court, the jurisdiction of the Industrial 
Commission is limited, and jurisdiction cannot be 
conferred on it by agreement or waiver. 
Chadwick v. North Carolina. Dep’t of 
Conservation & Dev., 219 N.C. 766, 14S.E.2d 842 
(1941). 

The jurisdiction of the Industrial 
Commission may not be enlarged or extended 
by act or consent of parties, nor may jurisdiction 
be conferred by agreement or _ waiver. 
Letterlough v. Atkins, 258 N.C. 166, 128 S.E.2d 
215 (1962); Morse v. Curtis, 276 N.C. 371, 172 
S.E.2d 495 (1970). 
Commission Is Special Tribunal When 

Considering Claims. — When a claim for 
compensation has been filed and the employer 
and employee have failed to reach an agreement, 

CH. 97. WORKERS’ COMPENSATION ACT § 97-78 

the statute authorizes the Commission to hear 
and determine all matters in dispute. Thereupon, 
the Commission is constituted a special or 
limited tribunal, and is invested with certain 
judicial functions, and possesses the powers and 
incidents of a court, within the provisions of the 
act, and necessary to determine the rights and 
liabilities of employees and employers. Hanks v. 
Southern Pub. Util. Co., 210 N.C. 312, 186 S.E. 
252 (1936). 

The Industrial Commission, while primarily an 
administrative agency of the State, is 
constituted a special or limited tribunal to hear 
and determine matters in dispute between 
employer and employee in a claim for 
compensation under the Workers’ Compensation 
Act. Hodge v. Robertson, 2 N.C. App. 216, 162 
S.E.2d 594 (1968). 

In approving settlements the Commission 
acts in its judicial capacity. Letterlough v. 
Atkins, 258 N.C. 166, 128 S.E.2d 215 (1962). 

The legislature intended that the Industrial 
Commission should administer the Workers’ 
Compensation Act under summary and simple 
procedure, distinctly its own, so as to furnish 
speedy, substantial, and complete relief to 
parties bound by the act. Greene v. Spivey, 236 
N.C. 485, 73 S.E.2d 488 (1952). 

The Commission may not ex mero motu 
institute a proceeding. Letterlough v. Atkins, 
258 N.C. 166, 128 S.E.2d 215 (1962). 

Majority of Commission. — The Commission 
is a continuing body. As a commission it acts by 
a majority of its qualified members at the time 
decision is made. A vote of two of the then 
members, therefore, constituted a majority of 
the Commission empowered to act for the 
Commission. Gant v. Crouch, 243 N.C. 604, 91 
S.E.2d 705 (1956). 
A hearing commissioner has no authority to 

award plaintiff an attorney’s fee as part of the 
costs upon an initial hearing in a workers’ 
compensation matter. Bowman v. Comfort Chair 
Co., 271 N.C. 702, 157 S.E.2d 378 (1967). 

Cited in Worley v. Pipes, 229 N.C. 465, 50 

S.E.2d 504 (1948). 

§ 97-78. Salaries and expenses; secretary and other clerical assistance; 
annual report. — (a) The salaries of the chairman and each of the other 
commissioners shall be fixed by the Governor, subject to the approval of the 
Advisory Budget Commission, such salaries to be payable in monthly 
installments. 

(b) The Commission may appoint a secretary whose duties shall be prescribed 
by the Commission, and who shall be subject to the State Personnel System and 
who, upon entering upon his duties, shall give bond in such sum as may be fixed 
by the Commission, and who may be removed at the will of the Commission. The 
Commission may also employ such clerical or other assistance as it may deem 
necessary, and fix the compensation of all persons so employed, such 
eer ancy to be in keeping with the compensation paid to the persons 
employed to do similar work in other State departments. 
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(c) The members of the Commission and its assistants shall be entitled to 
receive from the State their actual and necessary expenses while traveling on 
the business of the Commission, but such expenses shall be certified by the 
person who incurred the same, and shall be approved by the chairman of the 
Commission before payment is made. 

(d) All salaries and expenses of the Commission shall be audited and paid out 
of the State treasury, in the manner prescribed for similar expenses in other 
departments or branches of the State service, and to defray such salaries and 
expenses a sufficient appropriation shall be made under the General 
Appropriation Act as made to other departments, commissions and agencies of 
the State government. 

(e) The Commission shall publish annually for free distribution a report of the 
administration of this Article, together with such recommendations as the 
Commission deems advisable. (1929, c. 120, s. 52; 1931, c. 274, s. 9; 1941, c. 358, 
SO OAC ares LOO Ca O41 SiO ol Cx 021 Sal) Ce LIA, 8. ds) 

§ 97-79. Offices and supplies; deputies with power to subpoena witnesses 
and to take testimony; meetings; hearings. — (a) The Commission shall be 
proviged with adequate offices in which the records shall be kept and its official 
usiness transacted during regular business hours; it shall also be provided with 

necessary office furniture, stationery, and other supplies. 
(b) The Commission may appoint deputies who shall have the same power to 

issue subpoenas, administer oaths, conduct hearings, take evidence, and enter 
orders, opinions, and awards based thereon as is possessed by the members of 
the Commission, and such deputy or deputies shall be subject to the State 
Personnel System. 

(c) The Commission or any member thereof may hold sessions at any place 
within the State as may be deemed necessary by the Commission. 

(d) Hearings before the Commission shall be open to the public and shall be 
stenographically reported, and the Commission is authorized to contract for the 
reporting of such hearings. The Commission shall by regulation provide for the 
preparation of a record of the hearings and other proceedings. 

(e) The North Carolina Industrial Commission, or any member thereof, or an 
deputy is authorized by appropriate order, to make additional parties plaintiff 
or defendant in any proceeding pending before the North Carolina Industrial 
Commission when it is made to appear that such new party is either a necessary 
party or a proper party to a final determination of the proceeding. (1929, c. 120, 
. BE one gs. 10195 TVesl0agr sr iF1955, ce t026, sal T1971 ete tes: 
# Cc. Wee: 

Editor’s Note. — For comment on the 1951 The Commission has the authority to 
amendment, which rewrote subsection (b), see 29 
N.C.L. Rev. 416. 
Appointment of Deputies Discretionary. — 

It is inherent in this section that the Commission 
has the discretion to appoint deputies for such 
purposes as are appropriate for the conduct of 
its business. Hedgecock v. Frye, 1 N.C. App. 369, 
161 S.E.2d 647 (1968). 
No Particular Title Need Be Conferred on 

Deputy. — The authority to appoint a deputy 
does not require that any particular title be 
conferred upon the deputy, nor does it require 
that his title must include the word “deputy.” 
Hedgecock v. Frye, 1 N.C. App. 369, 161 S.E.2d 
647 (1968). 

appoint a chief claims examiner as its deputy 
to act for it in approval or disapproval of 
agreements for compensation. Hedgecock v. 
Frye, 1 N.C. App. 369, 161 S.E.2d 647 (1968). 

View of Premises and Method of Doing 
Work. — In Johnson v. Erwin Cotton Mills Co., 
232 N.C. 321, 59 S.E.2d 828 (1950), the hearing 
commissioner, claimant and defendant viewed 
the premises and the method of doing the work 
in which plaintiff had been employed. Although 
apparently approved by the court, the point was 
not discussed. See also Rewis v. New York Life 
Ins. Co., 226 N.C. 325, 38 S.E.2d-97 (1946). 
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§ 97-80. Rules and regulations; subpoena of witnesses; examination of 
books and records; depositions; costs. — (a) The Commission may make rules, 
not inconsistent with this Article, for carrying out the provisions of this Article. 
Processes and procedure under this Article shall be as summary and simple as 
reasonably may be. The Commission or any member thereof, or any person 
deputized by it, shall have the power, for the purpose of this Article, to tax costs 
against the parties, and to subpoena witnesses, administer or cause to have 
administered oaths, and to examine or cause to be examined such parts of the 
books and records of the parties to a proceeding as relate to questions in dispute. 
Any party to a proceeding under this Article may, upon application to the 
Commission, which application shall set forth the materiality of the evidence to 
be given, cause the depositions of witnesses residing within or without the State 
to be taken, the costs to be taxed as other costs by Commission. Such depositions 
shall be taken after giving the notice and in the manner prescribed by law for 
depositions in action at law, except that they shall be directed to the Commission, 
the commissioner, or the deputy commissioner before whom the proceedings 
sis be pendine 

(b) All subpoenas of the Commission or its deputies shall be served in the 
manner and for the same fees as are now provided by law for like services; each 
witness who appears in obedience to such subpoena of the Commission shall 
receive for attendance the fees and mileage for witnesses in civil cases in courts 
of the county where the hearing is held. 

(c) The superior court shall, on application of the Commission or any member 
or deputy thereof, enforce by proper proceedings the attendance and testimony 
of witnesses and the production and examination of books, papers and records. 
(1929, c. 120,.s. 54; 197T;-ce456:505.) 

Cross Reference. — For decisions relative to 
jurisdiction, see note to § 97-77. 

Editor’s Note. — The first 1977 amendment 
inserted “‘to tax costs against the parties, and”’ 
in the second sentence of subsection (a). 

The second 1977 amendment deleted “The 
county sheriffs and their respective deputies 
shall serve” from the beginning of subsection (b) 
and substituted “shall be served in the manner 
and for’ for ‘and shall receive’ in that 
subsection. 

For discussion of section, see 8 N.C.L. Rev. 
427. For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 
Rule-Making Power Relates Only to 

Administrative Matters. — The rule-making 
power here’ granted relates only to 
administrative matters. There can be no 
delegation of the power to make law. Motsinger 
v. Perryman, 218 N.C. 15, 9 S.E.2d 511 (1940). 

Construction and Application of Rules. — 
Under this section the North Carolina Industrial 
Commission has the power not only to make 
rules governing its administration of the act, but 
also to construe and apply such rules. Its 
construction and application of its rules, duly 
made and promulgated, in proceedings pending 
before the Commission, ordinarily are final and 
conclusive and not subject to review by the 
courts of this State, on an appeal from an award 
made by said Industrial Commission. Winslow v. 
Carolina Conference Ass’n, 211 N.C. 571, 191 
S.E. 403 (1937). 

Rules promulgated by the Commission are 
for the benefit of the Commission and must be 
complied with by the parties to a proceeding 
brought pursuant to the provisions of the 
Workers’ Compensation Act. Brewer v. Powers 
Trucking Co., 256 N.C. 175, 123 S.E.2d 608 
(1962); Petty v. Associated Transp., 4 N.C. App. 
361, 167 S.E.2d 38 (1969), rev’d on other grounds, 
276 N.C. 417, 173 S.E.2d 321 (1970). 
And Do Not Limit Its Power to Review 

Findings of Fact. — Rules promulgated by the 
Commission do not limit the power of the 
Commission to review, modify, adopt, or reject 
the findings of fact found by a deputy 
commissioner or by an individual member of the 
Commission when acting as a_ hearing 
commissioner. Petty v. Associated Transp., 4 

N.C. App. 361, 167 S.E.2d 38 (1969), rev’d on 
other grounds, 276 N.C. 417, 173 S.E.2d 321 

(1970). 
Rules Inconsistent with Article. — The 

power to make rules may not be exercised when 
the rule is inconsistent with this Article. Evans 
v. Asheville Citizens Times Co., 246 N.C. 669, 100 
S.E.2d 75 (1957), holding that Rule XVI of the 
Commission was inconsistent with § 97-30. 
The Industrial Commission was not entitled 

to relax its rule that fees for practical nursing 
would not be allowed unless written authority 
was obtained from the Commission in advance, 
so as to award mother of injured employee an 
amount for practical nursing services rendered 
to injured employee where the record showed 
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Commission never gave its written or oral 
permission for rendition of services. Hatchett v. 
Hitchcock Corp., 240 N.C. 591, 88 S.E.2d 539 
(1954). 

Rule requiring notice of cancellation of 
policy to be given to Commission does not 
become a part of the policy contract. Motsinger 
v. Perryman, 218 N.C. 15, 9 S.E.2d 511 (1940). 

Rule Relative to New Evidence on Review. — 
The rules of the Industrial Commission, adopted 
pursuant to this section, relative to the 
introduction of new evidence on a review by the 
full Commission, are in accord with the decisions 
of the Supreme Court as to granting new trials 
for newly discovered evidence. Tindall v. 
American Furn. Co., 216 N.C. 306, 4 S.E.2d 894 
(1939); Hall v. Thomason Chevrolet, Inc., 263 
N.C. 569, 189 S.E.2d 857 (1965); McCulloh v. 
Catawba College, 266 N.C. 518, 146 S.E.2d 467 
(1966). 
Commission Held without Authority to 

Allow Claim. — To allow an employee’s claim 
for additional compensation for the reason such 
claim was made within 12 months from the time 
he was furnished a copy of Form 28B would be 
allowing the Commission by its rule-making 
authority to amend § 97-47; this would exceed 
the authority granted the Commission by this 
section. Willis v. J.M. Davis Indus., Inc., 280 N.C. 
709, 186 S.E.2d 9138 (1972), decided prior to 1973 
amendment to § 97-47. 

Procedure before the Industrial 
Commission need not necessarily conform 
strictly to judicial procedure in courts of law 
unless the statute so requires or the court of last 
resort shall consider such procedure 
indispensable to the preservation of the 
essentials of justice and the principles of due 
process of law, and procedure adopted by the 
Commission with respect to the reception and 
consideration of evidence will be given liberal 
treatment by the courts, since this section 
empowers the Commission to make rules for 
carrying out the provisions of the act, and 
requires processes and procedure to be 
summary and simple. Maley v. Thomasville 
Furn. Co., 214 N.C. 589, 200 S.E. 438 (1939). 
Determination of Jurisdiction Is First Order 

of Business. — In every proceeding before the 
Commission determination of jurisdiction is the 
first order of business. Letterlough v. Atkins, 
258 N.C. 166, 128 S.E.2d 215 (1962). 

Basis of Facts Found. — Determinative facts 
upon which rights of parties are made to rest 
must be found from judicial admissions made by 
the parties, facts agreed, stipulations entered 
into and noted at the hearing, and evidence 
offered in open court, after all parties have been 
given full opportunity to be heard. Recourse 
may not be had to records, files, evidence, or 
data not thus presented to the court. 
Letterlough v. Atkins, 258 N.C. 166, 128 S.E.2d 
215 (1962). 
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Hearsay evidence is not competent to 
establish either that the accident arose out of or 
in the course of the employment. Plyler v. 

Charlotte Country Club, 214 N.C. 458, 199 S.E. 
622 (1938). 

It is clear, however, that the award of the 
Commission will not be disturbed because of the 
presence of hearsay testimony when there is 
other competent evidence upon which to base the 
findings. Hearsay evidence offered without 
objection may serve to corroborate and explain 
the other evidence in the case. Maley v. 
Thomasville Furn. Co., 214 N.C. 589, 200 S.E. 
438 (1939). For other cases involving hearsay, 
see note to § 97-2. 

The report of an accident filed by the 
employer with the Commission, being in the 
nature of an admission, is competent evidence in 
a hearing involving the accident. Russell v. 
Western Oil Co., 206 N.C. 341, 174 S.E. 101 
(1934). 

Even if a report filed by defendant’s manager 
contained some statement of fact not of his 
personal knowledge, it was competent as a 
declaration against interest. Carlton  v. 
Bernhardt-Seagle Co., 210 N.C. 655, 188 S.E. 77 
(1936) (where the only evidence to show the 
cause of injury was that contained in the 
employer’s report). 
Unsigned Letter from Doctor Reporting on 

Employee’s Condition. — Pending hearing in 
the superior court, a copy of an unsigned letter 
from a doctor reporting the condition of 
employee’s eye was added to the record by the 
Commission’s supplemental certificate. On later 
appeal and reversal for other reasons, the 
Supreme Court declared that this letter was 
“incompetent” and “has no place in the record 
and evidence.” Logan vy. Johnson, 218 N.C. 200, 
10 S.E.2d 653 (1940). See note, ‘“Evidence before 
North Carolina Tribunals,” 19 N.C.L. Rev. 568. 

Evidence as to the course of dealing between 
employer and employee is of value to show the 
interpretation which they put upon the character 
of the employment and their intention regarding 
it. Smith v. City of Gastonia, 216 N.C. 517, 5 
S.E.2d 540 (19389). 

The Commission is the sole judge of the 
credibility of witnesses, and there is no 
obligation to accord unquestioned credence to 
any testimony, even if uncontradicted. Anderson 
v. Northwestern Motor Co., 233 N.C. 372, 64 
S.E.2d 265 (1951). 

The Commission is the sole judge of the 
credibility of the witnesses and the weight to be 
given their testimony. West v. Stevens, 6 N.C. 
App. 152, 169 S.E.2d 517 (1969). 

The function of the Industrial Commission 
is to weigh and evaluate the entire evidence 
and determine as best it can where the truth lies. 
West v. Stevens, 6 N.C. App. 152, 169 S.E.2d 517 
(1969). 
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And It Is Not Compelled to Find According 
to Testimony of Particular Witness. — In its 
consideration of claims the Industrial 
Commission is not compelled to find in 
accordance with testimony of any particular 
witness. West v. Stevens, 6 N.C. App. 152, 169 
S.E.2d 517 (1969). 
The Commission is the fact-finding body 

under the Workers’ Compensation Act. Petty v. 
Associated Transp., 4 N.C. App. 361, 167 S.E.2d 
38 (1969), rev’d on other grounds, 276 N.C. 417, 

173 8.E.2d 321 (1970). 
The finding of facts is one of the primary 

duties of the Commission. Petty v. Associated 
Transp., 4 N.C. App. 361, 167 S.E.2d 38 (1969), 
rev'd on other grounds, 276 N.C. 417, 173 S.E.2d 
321 (1970). 

Findings of Fact Are Conclusive upon 
Courts. — The findings of fact by the Industrial 
Commission are conclusive and binding upon the 
courts when supported by competent evidence. 
West v. Stevens, 6 N.C. App. 152, 169 S.E.2d 517 
(1969). 

Judicial Review of Findings of Fact of 
Hearing Commissioner. — A finding of fact by 
a hearing commissioner or by a _ deputy 
commissioner never reaches the superior court 
or the Court of Appeals unless it has been 
affirmed by the Commission. Petty v. Associated 
Transp., 4 N.C. App. 361, 167 S.E.2d 38 (1969), 
rev d on other grounds, 276 N.C. 417, 173 S.E.2d 
321 (1970). 
Power to Force Witness to Testify. — This 

section does not deprive the Commission of the 
power to force a witness who is before it to 
testify and to punish for contempt a witness who 
refuses to testify. In re Hayes, 200 N.C. 138, 156 
S.E. 791, 73 A.L.R. 1179 (1981). 
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Rehearing. — While there is no direct 
statutory provision giving the Industrial 
Commission power to order a rehearing of an 
award made by it for newly discovered evidence, 
the Commission has such power in proper 
instances in accordance with its rules and 
regulations, as provided by this section, it being 
the intent of the legislature, as gathered from 
the whole act, to give the Industrial Commission 
continuing jurisdiction of all proceedings begun 
before it with appellate jurisdiction in the 
superior court on matters of law only. Butts v. 
Montague Bros., 208 N.C. 186, 179 S.E. 799 
(1935). 

Costs. — For other provisions as to costs, see 
§ 97-89 (medical fees); § 97-74 (medical 
committee fees); § 97-88 (costs on review); 
§ 97-100(f) (attorney’s fees in tax collection 
proceedings). 

Applied in McPhaul v. Sewell, 36 N.C. App. 
312, 244 8.E.2d 158 (1978). 

Quoted in Pratt v. Central Upholstery Co., 252 
N.C. 716, 115 S.E.2d 27 (1960); Hodge v. 
Robertson, 2 N.C. App. 216, 162 S.E.2d 594 
(1968). 

Stated in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948); White v. Shoup Boat Corp., 
261 N.C. 495, 185 S.E.2d 216 (1964). 

Cited in Tucker v. Lowdermilk, 233 N.C. 185, 
63 S.E.2d 109 (1951); McGinnis v. Old Fort 
Finishing Plant, 253 N.C. 4938, 117 S.E.2d 490 
(1960); Wake County Hosp. Sys., Inc. v. North 
Carolina Indus. Comm’n, 8 N.C. App. 259, 174 
S.E.2d 292 (1970); Sides v. G.B. Weaver & Sons 
Elec. Co., 12 N.C. App. 312, 188 S.E.2d 308 
(1971). 

§ 97-81. Blank forms and literature; statistics; safety provisions; accident 
reports; studies and investigations and recommendations to General 
Assembly; to cooperate with other agencies for prevention of injury. — (a) The 
Commission shall prepare and cause to be printed, and upon request furnish, 
free of charge to any employee or employer, such blank forms and literature as 
eneH deem requisite to facilitate or prompt the efficient administration of this 

rticle. 
(b) The Commission shall tabulate the accident reports received from 

employers in accordance with G.S. 97-92 and shall publish the same in the annual 
report of the Commission and as often as it may deem advisable, in such detailed 
or aggregate form as it may deem best. The name of the employer or employee 
shall not 3 in such publications, and the employers’ reports shall be private 
records of the Commission, and shall not be open for public inspection except for 
the inspection of the parties directly involved, and only to the extent of such 
interest. These reports shall not be used as evidence against any employer in any 
suit at law brought by any employee for the recovery of damages. 

(c) The Commission shall make studies and investigations with respect to 
safety provisions and the causes of injuries in employments covered by this 
Article, and shall from time to time make to the General Assembly and to 
employers and carriers such recommendations as it may deem proper as to the 
best means of preventing such injuries. 
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(d) In making such studies and investigations the Commission is authorized 
(1) To cooperate with any agency of the United States charged with the duty 

of enforcing any law securing safety against injury in any employment 
covered by this Article, or with any State agency engaged in enforcing 
any laws to assure safety for employees, and 

(2) To permit any such agency to have access to the records of the 
Commission. 

In carrying out the provisions of this section the Commission or any officer 
or employee of the Commission is authorized to enter at any reasonable time 
upon any premises, tracks, wharf, dock, or other landing place, or to enter any 
building, where an employment covered by this Article is being carried on, and 
to exarniiig any tool, appliance, or machinery used in such employment. (1929, 
¢c,, 120,-s.0b. 

§ 97-82. Memorandum of agreement between employer and employee to be 
submitted to Commission on prescribed forms for approval. — If after seven 
days after the date of the injury, or at any time in case of death, the employer 
and the injured employee or his dependents reach an agreement in raoatee to 
compensation under this Article, a memorandum of the agreement in the form 
prescribed by the Industrial Commission, accompanied by a full and complete 
medical report, shall be filed with and approved ue the Commission; otherwise 
such agreement shall be voidable by the employee or his dependents. 

If approved by the Commission, thereupon the memorandum shall for all 
purposes be enforceable by the court’s decree as hereinafter specified. (1929, c. 
120, s. 56.) 

Editor’s Note. — For survey of 1976 case law 
on workers’ compensation, see 55 N.C.L. Rev. 
1116 (1977). 
Purpose and Effect of Section. — The section 

was inserted in the act to protect the employees 
of the State against the disadvantages arising 
out of their economic status and give assurance 
that the settlement is in accord with the intent 
and purpose of the act. Therefore, in approving 
the settlement in which compensation is 
awarded, the Commission acts in a judicial 
capacity. The voluntary settlement as approved 
becomes an award enforceable by a court decree. 
Biddix v. Rex Mills, Inc., 237 N.C. 660, 75 S.E.2d 
777 (1958). 

The legislature anticipated employers and 
employees would, in most cases, be able to reach 
an agreement with respect to the employee’s 
right to compensation; hence, it inserted in the 
act a provision authorizing such agreements 
when made in the manner prescribed by the 
Industrial Commission. White v. Shoup Boat 
Corp., 261 N.C. 495, 185 S.E.2d 216 (1964). 
When Jurisdiction of Commission Invoked. 

— The jurisdiction of the Commission is invoked 
either when a claim for compensation is filed or 
a voluntary settlement is submitted for 
approval. Letterlough v. Atkins, 258 N.C. 166, 
128 S.E.2d 215 (1962); Tabron v. Gold Leaf 
Farms, Inc., 269 N.C, 398, 152 S.E.2d 533 (1967). 

Section Contemplates Only Settlement in 
Respect of Amount of Compensation, — The 
only “settlement” contemplated by this section 

ff 

is a settlement in respect of the amount of 
compensation to which claimants are entitled 
under the act. McGill v. Bison Fast Freight, Inc., 
245 N.C. 469, 96 S.E.2d 438 (1957). 
And Does Not Apply to Compromise and 

Settlement of Common-Law Claim. — 
Compromise and settlement of the common-law 
claim of the administratrix of a deceased 
employee for the wrongful death of the 
employee, executed under the mistaken belief 
that the act was not applicable, will not be 
disturbed on the ground that the Industrial 
Commission did not approve such settlement as 
provided in this section. McGill v. Bison Fast 
Freight, Inc., 245 N.C. 469, 96 S.E.2d 438 (1957). 
Commission Acts in Judicial Capacity. — In 

approving settlements the Commission acts in a 
judicial capacity. Letterlough v. Atkins, 258 N.C. 
166, 128 S.E.2d 215 (1962). 

In approving a settlement agreement the 
Industrial Commission acts in a judicial capacity 
and the settlement as approved becomes an 
award enforceable, if necessary, by a court 
decree, Pruitt v. Knight Publishing Co., 289 N.C. 
254, 221 S.E.2d 355 (1976). 

Conclusiveness of Commission’s Approval. 
— The Commission’s approval of stipulated 
facts and payments is as conclusive as if made 
upon a determination of facts in an adversary 
proceeding. Stanley v. Brown, 261 N.C, 248, 134 
S.E.2d 321 (1964). 

The Industrial Commission’s approval of 
settlement agreements is as conclusive as if 
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made upon a determination of facts in an Commission retained jurisdiction to enter a final 
adversary proceeding. Pruitt v. Knight award upon the filing of a full and complete 
Publishing Co., 289 N.C. 254, 221 S.E.2d 355 medical report. Pratt v. Central Upholstery Co., 

(1976). 252 N.C. 716, 115 S.E.2d 27 (1960). 
An agreement for the payment of Change of Condition. — After plaintiff had 

compensation, when approved by the Industrial been awarded compensation for partial 
Commission, is as binding on the parties as an disability, a hearing was had to determine 
order, decision or award of the Commission whether there had been a change of condition. 
unappealed from, or an award of the Plaintiff alleged partial deafness. The matter 
Commission affirmed upon appeal. Pruitt v. was heard several times, and finally a 
Knight Publishing Co., 289 N.C. 254, 221S.E.2d compromise was approved whereby plaintiff 
355 (1976). was paid a lump sum “as a full and complete 

An approved compensation agreement is settlement.” Later plaintiff asked for another 
binding on the parties unless and until set aside hearing because of another change of condition. 
by the Industrial Commission. Pruitt v. Knight It was held that in the absence of fraud or 
Publishing Co., 289 N.C. 254, 221 S.E.2d 355 mutual mistake, or in the absence of consent on 
(1976). defendant’s part, the agreement was binding. 

Interlocutory Award. — The approval by the Recovery was denied. Morgan v. Town of 
Industrial Commission of an agreement of the Norwood, 211 N.C. 600, 191 S.E. 345 (1937). 
parties for compensation was not, under the Applied in Williams v. Insurance Repair 
circumstances, a final award, but an Specialists of N.C., Inc., 32 N.C. App. 235, 232 
interlocutory award, and the Industrial S.E.2d 5 (1977). 

§ 97-83. In event of disagreement, Commission is to make award after 
hearing. — If the employer and the injured employee or his dependents fail to 
reach an agreement, in regard to compensation under this Article within 14 days 
after the employee has knowledge of the injury or death, or if they have reached 
such an agreement which has been signed and filed with the Commission, and 
compensation has been paid or is due in accordance therewith, and the parties 
thereto then disagree as to the continuance of any weekly payment under such 
agreement, either party may make application to the Industrial Commission for 
a hearing in ra to the matters at issue, and for a ruling thereon. The county 
commissioners of each of the counties shall provide a suitable place for the 
Industrial Commission to conduct hearings in the county seat of such county so 
long as the provision of such a suitable place does not interfere with the normal 
use of county facilities. 

Immediately after such application has been received the Commission shall set 
the date of a hearing, which shall be held so soon as practicable, and shall notify 
the parties at issue of the time and place of such hearing. The hearing or 
hearings shall be held in the city or county where the injury occurred, unless 
otherwise authorized by the Industrial Commission. (1929, c. 120, s. 57; 1955, c¢. 
1026, s. 1214; 1977, c. 748.) 

Cross Reference. — See note to 8 97-82. exclusive. Worley v. Pipes, 229 N.C. 465, 50 
Editor’s Note. — The 1977 amendment added _ §.E.2d 504 (1948). 

the second sentence of the first paragraph. Physician’s Claim for Services. — The sole 
Provisions for Settlement of Any Matter in remedy of a physician to recover for services to 

Dispute. — In this section and §§ 97-84 through 2M injured employee, where the employee and 
97-86 the General Assembly has prescribed an employer are subject to the Workers 
adequate remedy by which any matter in dispute Compensation Act, is by application to the 
and incident to any claim under the provisions of | Industrial Commission in accordance with this 
the Workers’ Compensation Act may be ‘Section and 88 97-84 through 97-86 to consider 
determined and settled. Worley v. Pipes, 229 plaintiff’s bill for such services, notwithstanding 
N.C. 465, 50 S.E.2d 504 (1948). that the employer denies liability for the injury 

The Industrial C  o k : on the ground that it did not arise out of and in 
e Industrial Commission has exclusive the course of the employment. The physician 

serait artaicuct’ tata dune: ay net ctalleng te ata oft cea as bP ins pa athe relevant provisions of this Chapter by an 
oth aM , ps ‘ jndependent suit against the employee to 

Remedy Is Exclusive. — The remedy provided recover for the medical services. Matros v. 
by this section and §§ 97-84 through 97-86 is Owen, 229 N.C. 472, 50 S.E.2d 509 (1948). 

155 



§ 97-84 

Where a physician renders services to an 
injured employee under private contract without 
knowledge that the injury was covered by the 
Workers’ Compensation Act, and thereafter 
upon discovery that the injury is compensable 
files claim for such services with the Industrial 
Commission in order that the employee may get 
the benefit thereof, his remedy upon approval by 
the Industrial Commission in a sum less than the 
full amount of his claim, is to request a hearing 
before the Commission with right of appeal to 
the courts for review (this section and 8§ 97-84 
through 97-86), and this remedy is exclusive and 
precludes the physician from maintaining an 
action against the employee to recover the full 
contractual amount for the services and 
attacking the constitutionality of the relevant 
provisions of the act. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). 
A proceeding before the Industrial 

Commission for compensation is not a lawsuit 
in the strict sense, and many of the 
prerequisites of an action at law are not 
required. Thus, an infant employee 18 years of 
age or over may prosecute his claim directly 
without the appointment of a next friend or 
guardian. Lineberry v. Town of Mebane, 218 
N.C. 787, 12 S.E.2d 252 (1940). 
How Minor Under 18 May Prosecute Claim. 

— While, for the purposes of the act, a minor 
becomes sui juris upon attaining the age of 18 
years, until then he may prosecute his 
proceeding for compensation only when 
represented by general guardian or other legal 
representative. McGill v. Bison Fast Freight, 
Inc., 245 N.C. 469, 96 S.E.2d 438 (1957). 
Proceeding Should Not Be in Name of 

Deceased Employee. — A proceeding under the 
act to determine liability of defendants to the 
next of kin of a deceased employee should not be 
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brought in the name of the deceased employee. 
Slade v. Willis Hosiery Mills, 209 N.C. 828, 184 
S.E. 844 (1936). 

Failure to File Claim Did Not Bar Father’s 
Participation in Award. — A father was not 
barred from participation in a_ workers’ 
compensation award for the death of his son by 
his failure to file a claim therefor, where the 
matter was heard by the Industrial Commission 
upon the request of the employer’s insurance 
carrier pursuant to this section. Smith v. Allied 
Exterminators, Inc., 279 N.C. 588, 184 S.E.2d 
296 (1971). 
When Administratrix Is Proper Claimant. — 

The administratrix of the decedent is the proper 
claimant in a proceeding for compensation only 
when there are no dependents, whole or partial. 
However, the joinder of the administratrix with 
the dependents in the prosecution of a claim will 
be treated as surplusage. McGill v. Bison Fast 
Freight, Inc., 245 N.C. 469, 96 S.E.2d 438 (1957). 
See § 97-40. 

Determination of Conflicting Claims to 
Compensation Already Paid. — While the 
Industrial Commission has jurisdiction to amend 
its award in regard to persons entitled to receive 
compensation awarded by it, it has no 
jurisdiction to enter a judgment in favor of a 
party to recover compensation theretofore paid 
to another, but the superior court has 
jurisdiction to determine conflicting claims of 
persons in regard to compensation which has 
already been paid. Hill v. Cahoon, 252 N.C. 295, 
113 S.E.2d 569 (1960). 

Cited in Hanks v. Southern Pub. Util. Co., 210 
N.C. 312, 186 S.E. 252 (1936); Brice v. Robertson 
House Moving, Wrecking & Salvage Co., 249 
N.C. 74, 105 S.E.2d 489 (1958); Smith v. Allied 
Exterminators, Inc., 11 N.C. App. 76, 180 S.E.2d 
390 (1971). 

¢ 

§ 97-84. Determination of disputes by Commission or deputy. — The 
Commission or any of its members shall hear the parties at issue and their 
representatives and witnesses, and shall determine the dispute in a summary 
manner. The award, together with a statement of the findings of fact, rulings 
of law, and other matters pertinent to the questions at issue shall be filed with 
the record of the proceedings, and a copy of the award shall immediately be sent 
to the parties in dispute. The parties may be heard by a deputy, in which event 
the hearing shall be conducted in the same way and manner prescribed for 
hearings which are conducted by a member of the Industrial Commission, and 
said deputy shall proceed to a complete determination of the matters in dispute, 
file his written opinion, and cause to be issued an award pursuant to such 
determination. (1929, c. 120, s. 58; 1951, c. 1059, s. 7.) 

Cross Reference. — As to exclusiveness of 
remedy provided by 8§ 97-83 through 97-86, see 
note to § 97-83. 

Editor’s Note. — For comment on the 1951 
amendment, which gave a deputy authority to 
make a complete determination of a dispute, see 

29 N.C.L. Rev. 416. For article on administrative 
evidence rules, see 49 N.C.L. Rev. 635 (1971). 

Commission Constituted a Special Tribunal. 
— The Industrial Commission is primarily an 
administrative agency of the State, but when a 
claim for compensation is presented the 
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Commission is constituted a special tribunal, and 
is invested with certain judicial functions, and 
possesses the powers and incidents of a court. 
Hanks v. Southern Pub. Util. Co., 210 N.C. 312, 
186 S.E. 252 (1936). 
Fact-Finding Body. — Under this section the 

Commission is made a fact-finding body. The 
finding of facts is one of its primary duties. 
Beach v. McLean, 219 N.C. 521, 14 8.E.2d 515 
(1941), Brice v. Robertson House Moving, 
Wrecking & Salvage Co., 249 N.C. 74, 105 S.E.2d 
439 (1958). 

The Commission is the sole fact-finding 
agency in cases in which it has jurisdiction. The 
finding of facts is one of the primary duties of 
the Commission. Morgan v. Thomasville Furn. 
Indus., 2 N.C. App. 126, 162 S.E.2d 619 (1968). 

The Industrial Commission is the sole judge of 
the truthfulness and weight of the testimony of 
the witnesses in the discharge of its function as 
the fact-finding authority under the act. Henry 
v. A.C. Lawrence Leather Co., 231 N.C. 477, 57 
S.E.2d 760 (1950). 

Contradictions in the testimony go to its 
weight, which is for the fact-finding body, the 
Industrial Commission. Evans v. Topstyle, Inc., 
270 N.C. 184, 158 S.E.2d 851 (1967). 

The Commission is the sole judge of the 
credibility of the witnesses and the weight to be 
given to their testimony. It may accept all the 
testimony of a witness or reject all the testimony 
of a witness. It may accept a part of the 
testimony of a witness and reject a part of the 
testimony of such witness. It is not required to 
accept the uncontradicted testimony of a 
witness. Morgan v. Thomasville Furn. Indus., 2 
N.C. App. 126, 162 S.E.2d 619 (1968). 

The North Carolina Industrial Commission is 
the judge of the credibility of the evidence and is 
the fact-finding body under the act. Where the 
evidence before ‘the Commission is 
contradictory, the findings of fact by the 
Commission, which are nonjurisdictional, are 
conclusive on appeal to the Court of Appeals. 
Priddy v. Blue Bird Cab Co., 9 N.C. App. 291, 176 
S.E.2d 26 (1970). 

In passing upon issues of fact, the 
Commission, like any other trier of facts, is the 
sole judge of the credibility of the witnesses, and 
of the weight to be given to their testimony. It 
may accept or reject the testimony of a witness, 
either in whole or in part, depending solely upon 
whether it believes or disbelieves the same. 
Anderson vy. Northwestern Motor Co., 233 N.C. 
372, 64 S.E.2d 265 (1951); Moses v. Bartholomew, 

238 N.C. 714, 78 S.E.2d 923 (1953); Smith v. 
William Muirhead Constr. Co., 27 N.C. App. 286, 
218 S.E.2d 717 (1975). 

It would be contrary to the essence of the 
fact-finding authority conferred by this section 
to make it obligatory upon the Commission to 
accord unquestioned credence even to 
uncontradicted testimony. Anderson _ v. 
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Northwestern Motor Co., 233 N.C. 372, 64S.E.2d 

265 (1951). 
Proper Exercise of Fact-Finding Authority 

Essential. — It is impossible to exaggerate how 
essential the proper exercise of the fact-finding 
authority of the Industrial Commission is to the 
due administration of the act. The findings of 
fact of the Industrial Commission should tell the 
full story of the event giving rise to the claim for 
compensation. They must be sufficiently 
positive and specific to enable the court on 
appeal to determine whether they are supported 
by the evidence and whether the law has been 
properly applied to them. It is obvious that the 
court cannot ascertain whether the findings of 
fact are supported by the evidence unless the 
Industrial Commission reveals with at least a 
fair degree of positiveness what facts it finds. It 
is likewise plain that the court cannot decide 
whether the conclusions of laws and the decision 
of the Industrial Commission rightly recognize 
and effectively enforce the rights of the parties 
upon the matters in controversy if the Industrial 
Commission fails to make specific findings as to 
each material fact upon which those rights 
depend. Morgan v. Thomasville Furn. Indus., 2 
N.C. App. 126, 162 S.E.2d 619 (1968). 

Specific findings of fact by the Industrial 
Commission are required. These must cover the 
crucial questions of fact upon which plaintiff's 
right to compensation depends. State v. 
Haywood Elec. Membership Corp., 260 N.C. 59, 
131 S.E.2d 865 (1963); Guest v. Brenner Iron & 
Metal Co., 241 N.C. 448, 85 S.E.2d 596 (1955); 
Pardue v. Blackburn Bros. Oil & Tire Co., 260 
N.C. 418, 182 S.E.2d 747 (1963). 

But the Commission is not required to make a 
finding as to each detail of the evidence or at 
every inference or shade of meaning to be drawn 
therefrom. Guest v. Brenner Iron & Metal Co., 
241 N.C. 448, 85 S.E.2d 596 (1955). 

Specific findings of fact by the Industrial 
Commission, covering the crucial questions of 
fact upon which the plaintiff's right to 
compensation depends, are required. Nello L. 
Teer Co. v. North Carolina State Hwy. Comm’n, 
265 N.C. 1, 143 S.E.2d 247 (1965). 
When evidence is presented in support of a 

material issue raised, it becomes necessary for 
the Commission to make a finding one way or the 
other. Smith v. William Muirhead Constr. Co., 27 
N.C. App. 286, 218 S.E.2d 717 (1975). 

Specific findings of fact by the Industrial 
Commission are required. These must cover the 
crucial questions of fact upon which plaintiff's 
right to compensation depends. Otherwise, the 
Supreme Court cannot determine whether an 
adequate basis exists, either in fact or in law, for 
the ultimate finding as to whether plaintiff was 
injured by accident arising out of and in the 
course of his employment. State ex rel. Utilities 
Comm’n v. Queen City Coach Co., 4 N.C. App. 
116, 166 S.E.2d 441 (1969). 
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The Commission is not required to make a 
finding as to each fact presented by the 
evidence. However, specific findings by the 
Commission with respect to the crucial facts, 
upon which the question of plaintiff’s right to 
compensation depends, are required. Morgan v. 
Thomasville Furn. Indus., 2 N.C. App. 126, 162 
S.E.2d 619 (1968). 

Findings May Not Rest upon Evidence Not 
Presented to Commission. — In_ judicial 
proceedings before the Commission: the facts 
found must rest upon admissions made by the 
parties, facts agreed, stipulations entered into 
and noted at the hearing, and evidence offered in 
open court, after all parties have been given full 
opportunity to be heard. Recourse may not be 
had to records, files, evidence, or data not thus 
presented to the Commission for consideration. 
Biddix v. Rex Mills, Inc., 237 N.C. 660, 75 S.E.2d 
777 (1953); Little v. Anson County Schools Food 
Serv., 295 N.C. 527, 246 S.E.2d 748 (1978). 

Right of Party to Testify and Present 
Evidence. — Under this section a party to 
workers’ compensation proceedings is afforded 
the right to testify and present such relevant 
evidence as he may choose. Little v. Anson 
County Schools Food Serv., 295 N.C. 527, 246 
S.E.2d 743 (1978). 
When a claimant refrains from presenting 

evidence in reliance on an_ inaccurate 
statement by a deputy commissioner that a 
certain matter is uncontested, the right 
guaranteed by this section has been abridged 
and the claimant’s failure to present such 
evidence may not be used against him. Little v. 
Anson County Schools Food Serv., 295 N.C. 527, 
246 S.E.2d 748 (1978). 
Admission of Incompetent Evidence. — As 

to the effect of the provision for hearing and 
determining the dispute “in a summary manner” 
on the question of admitting incompetent 
evidence, see corresponding language of § 97-80 
and notes to 8§ 97-80, 97-86. 
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Agreement Approved by Commission Is as 
Binding as Award. — An agreement for the 
payment of compensation when approved by the 
Commission is as binding on the parties as an 
order, decision or award of the Commission 
unappealed from, or an award of the 
Commission affirmed on appeal. Neal v. Clary, 
259 N.C. 168, 180 8.E.2d 39 (1963). 
Commission May Vacate Award Entered 

Contrary to Law. — The Commission is 
privileged to vacate an award which the 
Commission itself admits was entered contrary 
to law. Ruth v. Carolina Cleaners, 206 N.C. 540, 
174 S.E. 445 (1934). 
Motions for Additional Evidence and for 

Rehearing Held Properly Denied. — The 
Industrial Commission properly denied 
employee’s motion to take additional evidence on 
appeal and motion for a rehearing on all issues, 
where employee’s claim was denied by the 
hearing commissioner on the ground that he did 
not sustain an injury by accident arising out of 
and in the course of his employment, additional 
medical testimony proposed had no bearing on 
how the accident occurred, and additional 
testimony proposed was only more elaborative 
than his testimony at the original hearing. Cooke 
v. Thurston Motor Lines, 13 N.C. App. 342, 185 
S.E.2d 445 (1971), appeal dismissed, 280 N.C. 
721, 186 8.E.2d 928 (1972). 

Stated in Smith v. Allied Exterminators, Inc., 
279 N.C. 583, 184 S.E.2d 296 (1971). 

Cited in Champion v. Vance County Bd. of 
Health, 221 N.C. 96, 19 S.E.2d 239 (1942); Worley 
v. Pipes, 229 N.C. 465, 50 S.E.2d 504 (1948); 
Thomason v. Red Bird Cab Co., 235 N.C. 602, 70 
S.E.2d 706 (1952); Parsons v. Alleghany County 
Bd. of Educ., 4 N.C. App. 36, 165 S.E.2d 776 
(1969); Lynch v. M.B. Kahn Constr. Co., 41 N.C. 
App. 127, 254 8.E.2d 236 (1979). 

§ 97-85. Review of award. — If application is made to the Commission within 
15 days from the date when notice of the award shall have been given, the full 
Commission shall review the award, and, if good ground be shown therefor, 
reconsider the evidence, receive further evidence, rehear the parties or their 
representatives, and, if proper, amend the award: Provided, however, when 
application is made for review of an award, and such an award has been heard 
and determined by a commissioner of the North Carolina Industrial Commission, 
the commissioner who heard and determined the dispute in the first instance, as 
specified by G.S. 97-84, shall be disqualified from sitting with the full 
ommission on the review of such award, and the chairman of the Industrial 

Commission shall designate a deputy commissioner to take such commissioner’s 
place in the review of the particular award. The deputy commissioner so 
designated, along with the two other commissioners, shall compose the full 
Commission upon review. Provided further, the chairman of the Industrial 
Commission shall have the authority to designate a deputy commissioner to take 
the place of a commissioner on the review of any case, in which event the deputy 
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commissioner so designated shall have the same authority and duty as does the 
commissioner whose place he occupies on such review. (1929, c. 120, s. 59; 1963, 
c. 402; 1977, cc. 390, 431.) 

Cross Reference. — As to exclusiveness of 
remedy provided by 8§ 97-83 through 97-86, see 
note to § 97-83. 

Editor’s Note. — The first 1977 amendment 
added the proviso at the end of the section. 

The second 1977 amendment substituted “15 
days” for “seven days” near the beginning of 
the first sentence. 
Continuing Jurisdiction of Commission. — 

The Industrial Commission has, within the limits 
prescribed by statute, continuing jurisdiction, 
and hence as an administrative agency 
empowered to hear evidence and render awards 
thereon affecting the rights of workers, has and 
ought to have authority to make its own records 
speak the truth in order to protect its own 
decrees from mistake of material facts and the 
blight of fraud; therefore when the full 
Commission finds and asserts that the award 
was not made in compliance with the provisions 
of the statute, then manifestly the Commission 
is entitled to vacate an award which the 
Commission itself admits was contrary to law. 
McDowell v. Town of Kure Beach, 251 N.C. 818, 
112 8.E.2d 390 (1960). 
The Commission is the fact-finding body 

under the act. The finding of facts is one of the 
primary duties of the Commission. Brewer v. 
Powers Trucking Co., 256 N.C. 175, 123 S.E.2d 
608 (1962). 

The Commission is the fact-finding body under 
the Workers’ Compensation Act. Watkins v. City 
of Wilmington, 290 N.C. 276, 225 S.E.2d 577 
(1976). 

Rules promulgated by the Commission do 

not limit the power of the Commission to 
review, modify, adopt, or reject the findings of 
fact found by a deputy commissioner or by an 
individual member of the Commission when 
acting as a hearing commissioner. Brewer v. 
Powers Trucking Co., 256 N.C. 175, 123 S.E.2d 
608 (1962). 

Plenary Powers of Commission. — Giving 
the language of this section the liberal 
construction to which it is entitled, the powers 
which are granted therein to the full Commission 
to “review the award, and, if good ground be 
shown therefor, reconsider the evidence, receive 
further evidence, rehear the parties or their 
representatives, and, if proper, amend the 
award,” are plenary powers to be exercised in 
the sound discretion of the Commission. Lynch v. 
M.B. Kahn Constr. Co., 41 N.C. App. 127, 254 
S.E.2d 236 (1979). 
Whether “good ground be shown therefore” 

in any particular case is a matter within the 

sound discretion of the Commission, and the 

Commission’s determination in that regard will 

not be reviewed on appeal absent a showing of 
manifest abuse of discretion. Lynch v. M.B. 
Kahn Constr. Co., 41 N.C. App. 127, 254 S.E.2d 
236 (1979). 
Power to Modify or Strike Out Findings of 

Fact. — The power to review the evidence, 
reconsider it, receive evidence, rehear the 
parties or their representatives, and, if proper, to 
amend the award, carries with it the power to 
modify or strike out findings of fact made by the 
deputy commissioner or hearing commissioner if 
in the judgment of the Commission such finding 
is not proper. Brewer v. Powers Trucking Co., 
256 N.C. 175, 123 S.E.2d 608 (1962); Lee v. F.M. 
Henderson & Assocs., 284 N.C. 126, 200 S.E.2d 
32 (1973). 

The power of the Commission to review and 
reconsider the evidence carries with it the power 
to modify or strike out findings of fact made by 
the hearing commissioner. Smith v. William 
Muirhead Constr. Co., 27 N.C. App. 286, 218 
S.E.2d 717 (1975). 

In reviewing the findings found by a deputy 
commissioner or by an individual member of the 
Commission when acting as a_ hearing 
commissioner, the Commission may review, 
modify, adopt or reject the findings of fact found 
by the hearing commissioner. Watkins v. City of 
Wilmington, 290 N.C. 276, 225 S.E.2d 577 (1976). 

The Industrial Commission has authority to 
review, modify, adopt, or reject findings of a 
hearing commissioner and may ex mero motu 
strike out a finding of the hearing commissioner 
and his conclusion of law based thereon in order 
to make the record comply with the law, even 
though there is no exception to the finding or 
conclusion. Garmon v. Tridair Indus., Inc., 14 

N.C. App. 574, 188 §.E.2d 523 (1972). 
Power to Grant Rehearing on Grounds of 

Newly Discovered Evidence. — The North 
Carolina Industrial Commission has the power to 
grant a rehearing of a proceeding before it and 
in which it has made an award on the grounds of 
newly discovered evidence. Harris v. Frank L. 
Blum Constr. Co., 10 N.C. App. 418, 179 S.E.2d 
148 (1971). 
Or in Its Discretion to Receive Other 

Further Evidence. — The _ Industrial 
Commission, upon an appeal to it from an 
opinion and award of the hearing commissioner, 
has the discretionary authority to receive 
further evidence regardless of whether it is 
newly discovered evidence. Harris v. Frank L. 
Blum Constr. Co., 10 N.C. App. 418, 179 S.E.2d 
148 (1971). 
Hearing New or Additional Testimony. — An 

appellant to the full Commission has no 
substantive right to require it to hear new 
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additional testimony, but the Commission’s duty 
to do so applies only if good ground therefor be 
shown, and its rules in regard thereto, adopted 
pursuant to § 97-80, are in accord with the 
decision of the Supreme Court relating to the 
granting of new trials for newly discovered 
evidence. Tindall v. American Furn. Co., 216 
N.C. 306, 4 S.E.2d 894 (1939). 

The plaintiff does not have a substantial right 
to require the Commission to hear additional 
testimony, and the duty to do so applies only if 
good ground therefor is shown. Eaton v. 
Klopman Mills, Inc., 2 N.C. App. 363, 163 8.E.2d 
17 (1968). 
The rules of the Industrial Commission, 

adopted pursuant to the act, relative to the 
introduction of new evidence at a review by the 
full Commission, are in accord with the decisions 
of the Supreme Court as to granting new trials 
on newly discovered evidence. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 1389 S.E.2d 857 
(1965). 

Underlying the limitation upon the right of a 
party to have an award in a compensation case 
opened for newly discovered evidence is the 
principle of universal authority, whose base is 
public policy, and is expressed in the maxim 
“interest reipublicae ut sit finis litium”; 
however, this principle does not have the strict 
application in proceedings for workers’ 
compensation that it has as regards proceedings 
in the courts. Hall v. Thomason Chevrolet, Inc., 
263 N.C. 569, 139 S.E.2d 857 (1965). 
Where an issue has been fairly litigated, with 

proof offered by both parties upon an issue, a 
claimant should not be entitled to a further 
hearing to introduce cumulative evidence, unless 
its character or force be such that it would be 
likely to produce a different result. Hall v. 
Thomason Chevrolet, Inc., 263 N.C. 569, 139 
S.E.2d 857 (1965). 

Mere inadvertence on claimant’s part, mere 

negligence, without intentional withholding of 
evidence, particularly where there is no more 
than technical prejudice to the adverse party, 
should not necessarily debar him of his rights, 
and despite these circumstances a commissioner 
in the exercise of his discretion might be 
justified in opening an award. Hall v. Thomason 
Chevrolet, Inc., 263 N.C. 569, 189 S.E.2d 857 
(1965). 

In view of the fact that the act does not 
require all damages to be assessed at one time 
and awarded in a lump sum, the rules in regard 
to res judicata are not to be so strictly enforced 
as in civil cases generally, and an award will not 
preclude a review for newly discovered evidence 
relating to the extent of disability, particularly 
when claimant, because of his disability and the 
circumstances of the case, could not reasonably 
have obtained the additional evidence at the time 
of the hearing. Hall v. Thomason Chevrolet, Inc., 
263 N.C. 569, 189 S.E.2d 857 (1965). 
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A party to a compensation case is not entitled 
to try his case piecemeal, to present a part of the 
evidence reasonably available to him, and then, 
if he loses, have a rehearing to offer testimony 
he might as well have presented at the original 
hearing. He must be assumed to be reasonably 
familiar with his rights and with the proof 
necessary to establish his claim; and to permit 
him intentionally to withhold proof, or to shut his 
eyes to the reasonably obvious sources of proof 
open to him, would be fair neither to the 
commissioner and the court nor to the 
defendant. Hall v. Thomason Chevrolet, Inc., 263 
N.C. 569, 189 S.E.2d 857 (1965). 
Circumstances to Be Considered. — No 

definite rule can be formulated, but the policy 
that litigation should be brought to as speedy an 
end as is reasonably compatible with justice to 
the parties, prejudice, or lack of it to the 
opposing party, the conduct of the party seeking 
to open the award, particularly with regard to 
any reason he may have for not having produced 
the evidence at the original hearing, the nature 
of the testimony and its probable effect upon the 
conclusion reached, and the other relevant 
circumstances, must all be considered. The 
matter is one which must lie very largely within 
the discretion of the commissioner. Hall v. 
Thomason Chevrolet, Inc., 2638 N.C. 569, 139 
S.E.2d 857 (1965). 

Refusal to Remand to Hear Evidence Not 
Newly Discovered Not Abuse of Discretion. — 
The Industrial Commission did not abuse its 
discretion and did not commit error in denying 
plaintiff’s motion to remand to the hearing 
commissioner for the purpose of taking 
testimony which was not newly discovered 
evidence. Harris v. Frank L. Blum Constr. Co., 
10 N.C. App. 418, 179 S.E.2d 148 (1971). 

Plaintiff's contention that the Commission 
erred in remanding the proceeding for further 
hearing was waived by the plaintiff when she 
stipulated the questions to be determined at that 
hearing. Grigg v. Pharr Yarns, Inc., 15 N.C. App. 
497, 190 S.E.2d 285 (1972). 

Objection to the admission of incompetent 
evidence should be made before the hearing 
commissioner, and objection taken for the first 
time at the hearing before the full Commission 
on appeal is too late. Maley v. Thomasville Furn. 
Co., 214 N.C. 589, 200 S.E. 488 (19339). 

Failure of Employer to File Notice of 
Appeal. — Defendant carrier filed apt notice of 
appeal to the full Commission and later to the 
superior court. The employer failed to file such 
notice. It was held that the employer’s liability, 
he not being a party to the appeal, would not 
have been affected even if the case were 
reversed. McPherson v. Henry Motor Sales 
Corp., 201 N.C. 308, 160 S.E. 283, appeal 
dismissed, 286 U.S. 527, 52 S. Ct. 499, 76 L. Ed. 
1269 (1932). 

160 



§ 97-86 

Judicial Review of Findings of Fact of 
Hearing Commissioner. — A finding of fact by 
a hearing commissioner or by a deputy 
commissioner never reaches the superior court 
or the Supreme Court unless it has been 
affirmed by the Commission. Brewer v. Powers 
Trucking Co., 256 N.C. 175, 123 S.E.2d 608 
(1962). 

Applied in Crawford v. Wayne County Bd. of 
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Upholstery Co., 27 N.C. App. 652, 219 S.E.2d 798 
(1975); Watkins v. City of Wilmington, 28 N.C. 
App. 558, 221 S.E.2d 910 (4976). 

Cited in Champion v. Vance County Bd. of 
Health, 221 N.C. 96, 19 S.E.2d 239 (1942); Worley 
v. Pipes, 229 N.C. 465, 50 S.E.2d 504 (1948); Nello 
L. Teer Co. v. North Carolina State Highway 
Comm’n, 265 N.C. 1, 143 S.E.2d 247 (1965); 
Swaney v. George Newton Constr. Co., 5 N.C. 

Educ., 275 N.C. 354, 168 S.E.2d 33 (1969); Owens 
v. Standard Mineral Co., 10 N.C. App. 84, 177 
S.E.2d 775 (1970); Lewallen v. National 

App. 520, 169 S.E.2d 90 (1969); Smith v. Dacotah 
Cotton Mills, Inc., 31 N.C. App. 687, 230 S.E.2d 
772 (1976). 

§ 97-86. Award conclusive as to facts; appeal; certified questions of law. — 
The award of the Industrial Commission, as provided in G.S. 97-84, if not 
reviewed in due time, or an award of the Commission upon such review, as 
proves in G.S. 97-85, shall be conclusive and binding as to all questions of fact; 
ut either party to the dispute may, within 30 days from the date of such award 

or within 30 days after receipt of notice to be sent by registered mail or certified 
mail of such award, but not thereafter, appeal from the decision of said 
Commission to the Court of Appeals for errors of law under the same terms and 
conditions as govern appeals from the superior court to the Court of Appeals in 
ordinary civil actions. The procedure for the appeal shall be as provided by the 
rules of appellate procedure. 

The Industrial Commission of its own motion may certify questions of law to 
the Court of Appeals for decision and determination by said Court. In case of 
an appeal from the decision of the Commission, or of a certification by said 
Commission of questions of law, to the Court of Appeals, said appeal or 
certification shall operate on a supersedeas except as provided in G.S. 97-86.1, 
and no employer shall be required to make payment of the award involved in said 
appeal or certification until the questions at issue therein shall have been fully 
determined in accordance with the provisions of this Article. If the employer is 
a noninsurer, then the appeal of such employer shall not act as a supersedeas 
and the plaintiff in such case shall have the same right to issue execution or to 
satisfy the award from the property of the employer pending the appeal as 
obtains to the successful party in an action in the superior court. 
When any party to an appeal from an award of the Commission is unable, by 

reason of his poverty, to make the deposit or to give the security required by law 
for said appeal, the chairman of the Industrial Commission may, in his discretion, 
enter an order allowing said party to appeal from the award of the Commission 
without giving security therefor. The party desiring to appeal from the 
judgment shall, within 30 days from the filing of the award by the full 
Commission, make an affidavit that he is unable by reason of his poverty to give 
the security required by law, and that he is advised by a practicing attorney that 
there is error in the matters of law in the award of the Commission in said case. 
The affidavit must be accompanied by a written statement from a practicing 
attorney of North Carolina that he has examined the affiant’s case and is of the 
opinion that the decision of the Commission in said case is contrary to law. The 
request for appeal shall be passed upon and granted or denied by the chairman 
of the Commission within 30 days Pott receipt of the affidavit and letter as 
specified above. (1929, c. 120, s. 60; 1947, c. 823; 1957, c. 1896, s. 9; 1959, c. 868, 
81,4; 1967; c. 669;.1971, c, 1189; 1975, c..391, s..15; 1977, c. 521; s. 1.) 

Editor’s Note. — The 1977, amendment, 
effective July 1, 1977, substituted “on a 

Cross References. — As to exclusiveness of 
remedy provided by 8§ 97-83 through 97-86, see 
note to § 97-83. For additional cases pertaining 
to conclusiveness of Industrial Commission’s 
findings, see note to § 97-2, analysis line IV, A. 

supersedeas except as provided in G.S. 97-86.1” 
for ‘as a supersedeas”’ in the second sentence of 
the second paragraph. 
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For a note on “jurisdictional fact” review by 
superior courts, see 37 N.C.L. Rev. 219 (1959). 
For survey of case law as to findings of 
jurisdictional facts upon judicial review of 
decisions of Industrial Commission, see 44 
N.C.L. Rev. 892 (1966). For case law survey as to 
judicial review of decisions of administrative 
agencies, see 45 N.C.L. Rev. 816 (1967). For 
article on administrative evidence rules, see 49 
N.C.L. Rev. 685 (1971). 
Many of the cases cited in the notes to this 

section were decided before the 1967 amendment 
gave appellate jurisdiction over decisions of the 
Industrial Commission to the Court of Appeals. 
Formerly the superior court had appellate 
jurisdiction. 

Appeal May Be Taken Only from Award of 
Full Commission. — See Hollowell v. North 
Carolina Dep’t of Conservation & Dev., 201 N.C. 
616, 161 S.E. 89 (1931), decided prior to the 1967 
amendment. 

Scope of Review. — While findings of fact of 
the Industrial Commission are conclusive on 
appeal when supported by evidence the courts 
must review the reasonableness ~ of the 
inferences of fact deduced from the basic facts 
found, and the conclusions of law predicated 
upon them. Evans v. Tabor City Lumber Co., 232 
N.C. 111, 59 S.E.2d 612 (1950); Crawley v. 
Southern Devices, Inc., 31 N.C. App. 284, 229 
S.E.2d 325 (1976), cert. denied, 292 N.C. 467, 234 
9.H.2d 2 (1977). 

The findings of fact of the Industrial 
Commission are conclusive on appeal only when 
supported by evidence, and the court, on appeal, 
may review the evidence to determine as a 
matter of law whether there is any evidence 
tending to support the findings. Vause v. Vause 
Farm Equip. Co., 233 N.C. 88, 63 S.E.2d 173 
(1951). 

On appeal from an award of the Industrial 
Commission the jurisdiction of the courts is 
limited to the questions of law as to whether 
there was competent evidence before the 
Commission to support its findings of fact and 
whether such findings justify the legal 
conclusions and decision of the Commission. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 
477, 57 S.E.2d 760 (1950); Thomason v. Red Bird 
Cab Co., 235 N.C. 602, 70 S.E.2d 706 (1952); 
Green v. Eastern Constr. Co., 1 N.C. App. 300, 
161 S.E.2d 200 (1968); Gaines v. L.D. Swain & 
Son, 33 N.C. App. 575, 235 $8.E.2d 856 (1977). 
When called upon to review the findings of 

fact, conclusions of law, and awards of the 
Industrial Commission in compensation cases, 
the courts determine as a matter of law whether 
the facts found support the Commission’s 
conclusions, and whether they justify the 
awards. McRae v. Wall, 260 N.C. 576, 133 S.E.2d 
220 (1963). 
When the assignments of error bring up for 

review the findings of fact of the Commission, 
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the court will review the evidence to determine 
as a matter of law whether there is any 
competent evidence tending to support the 
findings; if so, the findings of fact are conclusive 
on the court. If a finding of fact is a mixed 
question of fact and law, it is conclusive also, if 
there is sufficient evidence to sustain the facts 
involved. If a question of law alone, it is 
reviewable. Lewter v. Abercrombie Enterprises, 
240 N.C. 399, 82 S.E.2d 410 (1954). 
When the party aggrieved appeals to court 

from a decision of the full Commission on the 
theory that the underlying findings of fact of the 
full Commission are not supported by competent 
evidence, the court does not'retry the facts. The 
court merely determines from the proceedings 
had before the Commission whether there was 
sufficient competent evidence before the 
Commission to support the findings of fact of 
the full Commission. Moses v. Bartholomew, 238 
N.C. 714, 78 S.E.2d 923 (1953). 

It is the duty of the court to determine 
whether, in any reasonable view of the evidence, 
it is sufficient to support the critical findings 
necessary to permit an award of compensation. 
Keller v. Electric Wiring Co., 259 N.C. 222, 130 
S.E.2d 342 (1963). 

If the findings of fact of the Industrial 
Commission are supported by competent 
evidence and are determinative of all of the 
questions at issue in the proceeding, the court 
must accept such findings as final truth and 
merely determine whether they justify the legal 
conclusions and decision of the Commission. 
Pardue v. Blackburn Bros. Oil & Tire Co., 260 
N.C. 418, 182 S.E.2d 747 (1963); Morgan v. 
Thomasville Furn. Indus., 2 N.C. App. 126, 162 
S.E.2d 619 (1968). 

In no event may the superior court [now the 
Court of Appeals] or the Supreme Court 
consider the evidence in a proceeding involving 
an appeal from the Industrial Commission for 
the purpose of finding the facts for itself. 
Pardue v. Blackburn Bros. Oil & Tire Co., 260 
N.C. 413, 182 S.E.2d 747 (1963); Byers v. North 
Carolina State Hwy. Comm’n, 3 N.C. App. 139, 
164 S8.E.2d 535 (1968), aff'd, 275 N.C. 229, 166 
S.E.2d 649 (1969). 

Neither the superior court [now the Court of 
Appeals] nor the Supreme Court may receive or 
consider any evidence not introduced in the 
hearings before the hearing commissioner or the 
full Commission. Huffman v. Douglass Aircraft 
Co., 260 N.C. 308, 182 S.E.2d 614 (1963), cert. 
denied, 379 U.S. 850, 85S. Ct. 93, 138 L.Ed.2d 53 

(1964). 
The court’s duty in a compensation case goes 

no further than to determine whether the record 
contains any evidence tending to support the 
finding. Anderson y. Lincoln Constr. Co., 265 
N.C. 481, 144 §.E.2d 272 (1965); Hollman v. City 
of Raleigh, 273 N.C. 240, 159 S.E.2d 874 (1968); 
Inscoe v. DeRose Indus., Inc., 292 N.C. 210, 232 
S.E.2d 449 (1977). 
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In passing upon an appeal from an award of 
the Industrial Commission, the reviewing court 

is limited in its inquiry to two questions of law, 
namely: (1) whether there was any competent 
evidence before the Commission to support its 
findings of fact; and (2) whether the findings of 
fact of the Commission justify its legal 
conclusions and decisions. Brice v. Robertson 
House Moving, Wrecking & Salvage Co., 249 
N.C. 74, 105 S.E.2d 489 (1958); Byers v. North 

Carolina State Hwy. Comm’n, 275 N.C. 229, 166 
S.E.2d 649 (1969); Waggoner v. North Carolina 
Bd. of Alcoholic Control, 7 N.C. App. 692, 173 
S.E.2d 548 (1970); Inscoe v. DeRose Indus., Inc., 
292 N.C. 210, 232 S.E.2d 449 (1977). 

The court cannot consider the evidence in the 
proceeding in any event for the purpose of 
finding the facts for itself. If the findings of fact 
of the Industrial Commission are supported by 
competent evidence and are determinative of all 
the questions at issue in the proceeding, the 
court must accept such findings as final truth 
and merely determine whether or not they 
justify the legal conclusions and decision of the 
Commission. But if the findings of fact of the 
Industrial Commission are insufficient to enable 
the court to determine the rights of the parties 
upon the matters in controversy, the proceeding 
must be remanded to the Commission for proper 
findings. Brice v. Robertson House Moving, 
Wrecking & Salvage Co., 249 N.C. 74, 105 S.E.2d 
439 (1958). 
Upon review of an order of the Industrial 

Commission, the Supreme Court does not weigh 
the evidence, but may only determine whether 
there is evidence in the record to support the 

finding made by the Commission. Russell v. 
Pharr Yarns, Inc., 18 N.C. App. 249, 196 S.E.2d 
571 (1973); Willis v. Reidsville Drapery Plant, 29 
N.C. App. 386, 224 S.E.2d 287 (1976). 

The Court of Appeals has _ appellate 
jurisdiction to review an award of the Industrial 
Commission for errors of law when a party to 
the proceeding in which the appeal is made 
appeals to it. Morgan v. Thomasville Furn. 
Indus., 2 N.C. App. 126, 162 S.E.2d 619 (1968). 

As to review of errors of law prior to 1967 
amendment, see Thomason v. Red Bird Cab Co., 
235 N.C. 602, 70 S.E.2d 706 (1952). 

In appeals from the Industrial Commission, 
the superior court [now the Court of Appeals] 
sits as a Court of Appeals. As such it may 
determine upon proper exceptions that the facts 
found by the Industrial Commission were or 
were not supported by competent evidence; that 
the findings so supported do or do not sustain 
the legal conclusions and the award of the 
Industrial Commission. Byers v. North Carolina 
State Hwy. Comm’n, 275 N.C. 229, 166 S.E.2d 
649 (1969). 

The Commission’s legal conclusions are 
subject to court review. Jackson v. North 
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Carolina State Hwy. Comm’n, 272 N.C. 697, 158 
S.E.2d 865 (1968). 

The Court of Appeals can neither find facts 
nor adjudicate matters within the jurisdiction of 
the Industrial Commission. Byers v. North 
Carolina State Hwy. Comm’n, 275 N.C. 229, 166 
S.E.2d 649 (1969). 
Unreviewable Matters. — There is such a 

thing in compensation procedure as completely 
unreviewable matters, just as there is in 
ordinary judicial procedure. Morse v. Curtis, 6 
N.C. App. 620, 170 S.E.2d 491 (1969). 

Findings as to Whether Accident Arose Out 
of and in Course of Employment. — The 
findings of fact by the Industrial Commission as 
to whether injury to an employee was by 
accident arising out of and in the course of his 
employment are conclusive on the courts upon 
appeal when the findings are supported by 
competent evidence of sufficient probative 
force. Perdue v. State Bd. of Equalization, 205 
N.C. 730, 172 S.E. 396 (1934). 
When the record contains evidence to support 

either a finding that the accident did or did not 
arise out of and in the course of employment, the 
findings of the Industrial Commission are 
conclusive on appeal. Ashley v. F-W Chevrolet 
Co., 222 N.C. 25, 21 S.E.2d 834 (1942); Hegler v. 
Cannon Mills Co., 224 N.C. 669, 31 S.E.2d 918 
(1944); Fox v. Cramerton Mills, 225 N.C. 580, 35 
S.E.2d 869 (1945); DeVine v. Dave Steel Co., 227 
N.C. 684, 44 8.E.2d 77 (1947). See also Chambers 
v. Union Oil Co., 199 N.C. 28, 153 S.E. 594 (1930). 

Whether an accident arises out of the 
employment is a mixed question of fact and law, 
and the finding of the Commission is conclusive 
if supported by any competent evidence; 
otherwise, not. Watkins v. City of Wilmington, 
290 N.C. 276, 225 S.E.2d 577 (1976). 

The determination of whether an accident 
arises out of and in the course of employment 
under § 97-2 is a mixed question of law and fact, 
and the appellate court may review the record to 
determine if the findings and conclusions are 
supported by sufficient evidence. Gallimore v. 
Marilyn’s Shoes, 292 N.C. 399, 233 S.E.2d 529 

(1977). 
A finding that an injury arose out of and in the 

course of the employment is a mixed question of 
law and fact and, when supported by competent 
evidence, is conclusive. Siarsh v. Bennett 
College for Women, 212 N.C. 662, 194 S.E. 303 
(1937); Lockey v. Cohen, Goldman & Co., 213 
N.C. 356, 196 S.E. 342 (1938). 
When the finding of the Industrial 

Commission that an accident arose out of the 
employment is supported by evidence, it is 
therefore conclusive upon appeal. Stubblefield v. 
Watson Elec. Constr. Co., 277 N.C. 444, 177 
S.E.2d 882 (1970). 
Whether an accident grew out of the 

employment within the purview of the act is a 
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mixed question of law and fact, which the court 
has the right to review on appeal, and when the 
detailed findings of fact force a conclusion 
opposite that reached by the Commission, it is 
the duty of the court to reverse the Commission. 
Alford v. Quality Chevrolet Co., 246 N.C. 214, 97 
S.E.2d 869 (1957). 
Where there is no evidence of causal 

relationship between the accident and injury, the 
claim must be denied. Anderson v. Lincoln 
Constr. Co., 265 N.C. 431, 144 S.E.2d 272 (1965). 
Where the evidence is conflicting, the 

Commission’s finding of causal connection 
between the accident and the disability is 
conclusive. Anderson v. Lincoln Constr. Co., 265 
N.C. 481, 144 S.E.2d 272 (1965). 
Where an employee, while about his work, 

suffers and injury in the ordinary course of his 
employment, the cause of which is unexplained 
but which is a natural and probable result of a 
risk thereof, and the Commission finds from all 
the attendant facts and circumstances that the 
injury arose out of the employment, and award 
will be sustained. If, however, the cause is 
known and is independent of, unrelated to, and 
apart from the employment, compensation will 
not be allowed. Vause v. Vause Farm Equip. Co., 
233 N.C. 88, 63 S.E.2d 173 (1951). 
Where there is evidence that the driver of the 

employer’s oil truck habitually carried a pistol in 
order to protect his employer’s property, and 
that the employer acquiesced therein, and that 
the plaintiff was injured while filling a fuel tank 
in the course of his employment by the 
accidental explosion of the pistol carried by the 
driver when the driver threw it back into his 
truck after he and the plaintiff had joked about 
whether the pistol would shoot, the evidence 
discloses that the injury arose out of the 
employment and is sufficient to support the 
finding of fact by the Industrial Commission to 
that effect, which is conclusive and binding on 
appeal. Chambers v. Union Oil Co., 199 N.C. 28, 
153 S.E. 594 (1930). 
A watchman on one section of a road 

construction job came over to the section of 
another and after ‘an acrimonious colloquy”’ 
over matters unrelated to their work, the visitor 
killed the one on the job. The finding of the 
Commission that this death was not caused by 
accident arising out of the employment was 
proper and conclusive on the court even though 
the facts might have sustained a contrary 
conclusion, and the superior court [now the 
Court of Appeals] erred in reversing the 
Commission. McNeill v. C.A. Ragland Constr. 
Co., 216 N.C. 744, 6 S.E.2d 491 (1940). 

Existence of employer-employee 
relationship at time of an accident is a 
jurisdictional fact. Lucas v. Li’] Gen. Stores, 289 
N.C. 212, 221 S.E.2d 257 (1976). 
Adoption of Findings by Reference. — If the 

court’s findings are in agreement with those of 
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the Commission, it may by reference in the 
judgment adopt the latter as its own. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965); Patterson v. L.M. Parker & Co., 2 N.C. 
App. 48, 162 S.E.2d 571 (1968). 

Exceptions and Objections. — Where 
appellant on appeal to the superior court [now 
the Court of Appeals] does not except to any 
finding of the Industrial Commission or to the 
award, but merely gives notice of appeal for a 
review as to errors of law, the single question 
presented to the court is whether the facts found 
were sufficient to support the award. Likewise, 
a sole exception to the judgment of the court 
presents only the question of whether the facts 
found support the judgment. Wyatt v. Sharp, 
239 N.C. 655, 80 S.E.2d 762 (1954). 

Questions of law which appellant desires the 
Supreme Court to review, including questions of 
whether specific findings of fact are supported 
by the evidence, must be presented by 
exceptions duly taken and assignments of error 
duly made which point out specifically and 
distinctly the alleged error, and the Supreme 
Court, upon a broadside exception, will not make 
a voyage of discovery through the record to 
ascertain if error was committed at some time in 
some way during the progress of the trial or 
case. Worsley v. S. & W. Rendering Co., 239 N.C. 
547, 80 S.E.2d 467 (1954). 

The effect of an exception to the judgment of 
the Industrial Commission is only to challenge 
the correctness of the judgment, and presents 
the single question whether the facts found are 
sufficient to support the judgment. Hatchell v. 
Cooper, 266 N.C. 345, 146 S.E.2d 62 (1966). 

Matters to Be Considered on Appeal. — 
While findings of fact by the Industrial 
Commission, when supported by competent 
evidence, are conclusive, the rulings of the 

Commission are subject to review on questions 
of law, whether the Industrial Commission has 
jurisdiction, whether the findings are supported 
by evidence, and whether upon the facts 
established the decision is correct. Smith v. 
Southern Waste Paper Co., 226 N.C. 47, 36 
S.E.2d 730 (1946). 
An appeal from the Industrial Commission 

is permitted only on matters of law. Fox v. 

Cramerton Mills, 225 N.C. 580, 35 S.E.2d 869 
(1945). 

The jurisdiction of the superior court [now the 
Court of Appeals] is limited to questions of law 
only. Byrd v. Gloucester Lumber Co., 207 N.C. 
258, 176 S.E. 572 (1934). 

On appeal from the Industrial Commission, 
the court has no power to review the findings of 
fact by the Commission. It can consider only 
errors of law appearing in the record, as 
certified by the Commission. Winslow v. 
Carolina Conference Ass’n, 211 N.C. 571, 191 
S.E. 403 (1937). 
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The appellate court has jurisdiction to review 
only for errors of law. Byers v. North Carolina 
State Hwy. Comm’n, 3 N.C. App. 139, 164 S.E.2d 
535 (1968), aff'd, 275 N.C. 229, 166 S.E.2d 649 
(1969). 

The award of the Industrial Commission is 
conclusive and binding as to all questions of fact, 
and the appeal to the court is for error of law 
only. Ballenger Paving Co. v. North Carolina 
State Hwy. Comm’n, 258 N.C. 691, 129 S.E.2d 
245 (1968). 

On appeal from the Industrial Commission to 
the court, review is limited to questions of law. 
Whether the record contains any competent 

evidence to support the facts as found and 
whether the facts found are sufficient to support 
the conclusions of the Commission are questions 
of law. Moore v. Adams Elec. Co., 259 N.C. 735, 
131 S.E.2d 356 (1963). 
Appeal Lies Only from Final Order of 

Commission. — No appeal lies from an 
interlocutory order of the North Carolina 
Industrial Commission. Only from a final order 
or decision of the Industrial Commission is there 
an appeal of right to the appellate court. Lynch 
v. M.B. Kahn Constr. Co., 41 N.C. App. 127, 254 
S.E.2d 236 (1979). 

Modification of Award under § 97-17 not 
subject to Collateral Attack. — The action by 
the Industrial Commission in modifying an 
award pursuant to § 97-17 is a quasi-judicial act 
which cannot be collaterally attacked in an 
independent action. In the absence of a direct 
appeal, the modified order of the Industrial 
Commission is conclusively presumed to be 
correct and cannot be collaterally attacked. 
Travelers Ins. Co. v. Rushing, 36 N.C. App. 226, 
243 S.E.2d 420 (1978). 

The appellate court may not receive or 
consider new evidence not introduced in the 
hearing before the Commission. Byers v. North 
Carolina State Hwy. Comm’n, 3 N.C. App. 1389, 
164 S.E.2d 535 (1968), aff’d, 275 N.C. 229, 166 
S.E.2d 649 (1969). 

Review Limited to Record as Certified by 

Industrial Commission. — When an appeal is 
taken from the Industrial Commission, it is 
heard by the presiding judge of the superior 
court [now the Court of Appeals] who sits as an 
appellate court. His function is to review alleged 
errors of law made by the _ Industrial 
Commission, as disclosed by the record and as 
presented to him by exceptions duly entered. 
Necessarily, the scope of review is limited to the 
record as certified by the Commission and to 
the questions of law therein presented. Penland 
v. Bird Coal Co., 246 N.C. 26, 97 S.E.2d 432 
(1957). 

The scope of review is limited to the record as 
certified by the Industrial Commission and to the 
questions of law therein presented. Byers v. 
North Carolina State Hwy. Comm’n, 3 N.C. App. 
139, 164 S.E.2d 535 (1968), aff'd, 275 N.C. 229, 
166 S.E.2d 649 (1969). 
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On appeal from a judgment of superior court 
[now the Court of Appeals] affirming or 
reversing an award of the _ Industrial 
Commission, the Supreme Court acts upon the 
record that was before the superior court [now 
the Court of Appeals], and upon that alone, and 
if the record was defective, it should have been 
amended in the superior court. Penland v. Bird 
Coal Co., 246 N.C. 26, 97 S.E.2d 432 (1957). 

Matters which were not in the record before 
the superior court [now the Court of Appeals], 
but which were sent up with the transcript to the 
Supreme Court, are no more a part of the record 
in the Supreme Court than they were in the 
superior court [now the Court of Appeals], and 
may not be made so by certificate of the court 
below. Penland v. Bird Coal Co., 246 N.C. 26, 97 
S.E.2d 432 (1957). 

Raising Question of |§Commission’s 
Jurisdiction. — The Commission’s jurisdiction 
may be questioned at any stage and even where 
an appeal, by stipulation, raises only the 
question of who was claimant’s employer. If the 
record fails to show by testimony or admission 
that appellant had the requisite number of 
employees, the Commission is not shown to have 
acquired jurisdiction. The stipulation here made 
that there is only one question at issue will not 
serve as an admission of the jurisdictional fact. 
Chadwick v. North Carolina Dep’t of 
Conservation & Dev., 219 N.C. 766, 14S.E.2d 842 
(1941). 
A jurisdictional question may be raised at any 

stage of the proceeding. Askew v. Leonard Tire 
Co., 264 N.C. 168, 141 S.E.2d 280 (1965). 

Evidence Not Considered. — Under this 
section an award of the Industrial Commission is 
conclusive and binding as to all questions of fact 
when supported by sufficient, competent 
evidence, and neither the Supreme Court nor the 
superior court [now the Court of Appeals] can 
consider the evidence for the purpose of 
determining the facts on appeal. Reed v. 
Lavender Bros., 206 N.C. 898, 172 S.E. 877 
(1934); Thomason v. Red Bird Cab Co., 235 N.C. 
602, 70 S.E.2d 706 (1952). See Walker v. J.D. 
Wilkins, Inc., 212 N.C. 627, 194 S.E. 89 (1937). 

The court does not have the right to weigh the 
evidence in a workers’ compensation case and 
decide the issue on the basis of its weight. 
Anderson v. Lincoln Constr. Co., 265 N.C. 431, 
144 S.E.2d 272 (1965); Hollman v. City of 

Raleigh, 273 N.C. 240, 159 S.E.2d 874 (1968); 
Inscoe v. DeRose Indus., Inc., 292 N.C. 210, 232 
S.E.2d 449 (1977). 
Commission Sole Judge of Weight and 

Credibility of Testimony. — The Industrial 
Commission is the sole judge of the credibility of 
the witnesses and the weight to be given their 
testimony. Anderson v. Lincoln Constr. Co., 265 
N.C. 431, 144 S.E.2d 272 (1965); Hollman v. City 
of Raleigh, 273 N.C. 240, 159 S.E.2d 874 (1968); 
Inscoe v. DeRose Indus., Inc., 292 N.C. 210, 232 
S.E.2d 449 (1977). 
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Authority to Find Facts Is Vested 
Exclusively in Industrial Commission. — The 
authority to find facts necessary for an award 
pursuant to the provisions of the act is vested 
exclusively in the Industrial Commission. Moore 
v. Adams Elec. Co., 259 N.C. 735, 131 S.E.2d 356 
(1963); Anderson v. Lincoln Constr. Co., 265 N.C. 
431, 144 S.E.2d 272 (1965). 

The Industrial Commission is the sole trier of 
the facts. Hall v. W.A. Davis Milling Co., 1 N.C. 
App. 380, 161 S.E.2d 780 (1968). 

This section vests the Industrial Commission 
with full authority to find essential facts. 
Hollman v. City of Raleigh, 273 N.C. 240, 159 
S.E.2d 874 (1968); Inscoe v. DeRose Indus., Inc., 
292 N.C. 210, 232 S.E.2d 449 (1977). 

The Industrial Commission is vested with the 
judicial function and the authority and duty to 
determine whether, under the established facts 
and applicable law, the plaintiff has a 
compensable claim. Nello L. Teer Co. v. North 
Carolina State Hwy. Comm’n, 265 N.C. 1, 143 
S.E.2d 247 (1965). 

Findings Required on Crucial Facts Only. — 
While the commission is not required to make 
findings as to each fact presented by the 
evidence, it is required to make specific findings 
with respect to crucial facts upon which the 
question of plaintiff's right to compensation 
depends. Gaines v. L.D. Swain & Son, 33 N.C. 
App. 575, 235 S.E.2d 856 (1977). 
The findings of fact of the Industrial 

Commission are conclusive on the courts when 
the findings are supported by any competent 
evidence, notwithstanding that the court, if it 
had been the fact-finding body, might have 
reached a different conclusion, the finding of 
facts from the evidence being the exclusive 
function of the Industrial Commission. McGill v. 
Lumberton, 218 N.C. 586, 11 S.E.2d 873 (1940). 
See Withers v. Black, 230 N.C. 428, 53 S.E.2d 668 
(1949). 
A finding of fact of the Industrial Commission 

is conclusive on appeal if supported by evidence, 
notwithstanding that the evidence upon the 
entire record might also support a contrary 
finding. Riddick v. Richmond Cedar Works, 227 
N.C. 647, 43 S.E.2d 850 (1947). 

The factual determinations of the Industrial 
Commission are conclusive on appeal to the 
superior court [now the Court of Appeals] and in 
the Supreme Court. Brown v. Carolina 
Aluminum Co., 224 N.C. 766, 32 S.E.2d 320 
(1944). 

Under this section findings of fact by the 
Industrial Commission, on a claim properly 
constituted under the act, are conclusive on 
appeal, both in the superior court [now the Court 
of Appeals] and in the Supreme Court, when 
supported by competent evidence. Fox v. Mills, 
Inc., 225 N.C. 580, 35 S.E.2d 869 (1945); McCraw 
v. Calvine Mills, Inc., 283 N.C. 524, 64 S.E.2d 658 
(1951); Rice v. Thomasville Chair Co., 238 N.C. 
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121, 76S.E.2d 311 (1953); Moses v. Bartholomew, 
238 N.C. 714, 78 S.E.2d 923 (1953); Hinkle v. City 

of Lexington, 239 N.C. 105, 79 S.E.2d 220 (1953); 
McGinnis v. Old Fort Finishing Plant, 253 N.C. 
493, 117 S.E.2d 490 (1960), Osborne v. Colonial 
Ice Co., 249 N.C. 387, 106 S.E.2d 573 (1959). 
The Industrial Commission has the exclusive 

duty and authority to find the facts relative to 
controverted claims, and its findings of fact, 
with the exception of jurisdictional findings, are 
conclusive on the courts when supported by any 
competent evidence. Buchanan v. State Hwy. & 
Pub. Works Comm’n, 217 N.C. 173, 7 S.E.2d 382 
(1940); Mallard v. Bohannon, 220 N.C. 5386, 18 
S.E.2d 189 (1942); Hawes v. Mutual Benefit & 
Accident Ass’n, 248 N.C. 62, 89 S.E.2d 739 
(1955); Penland v. Bird Coal Co., 246 N.C. 26, 97 
S.E.2d 482 (1957). 

The findings of fact of the Industrial 
Commission are conclusive and binding upon 
appeal when supported by competent evidence. 
Henry v. A.C. Lawrence Leather Co., 231 N.C. 

477, 57 §.E.2d 760 (1950); Williams v. 
Ornamental Stone Co., 232 N.C. 88, 59 S.E.2d 193 
(1950); Vause v. Vause Farm Equip. Co., 233 
N.C. 88, 68 S.E.2d 178 (1951); Anderson v. 
Northwestern Motor Co., 233 N.C. 372, 64S.E.2d 
265 (1951); Thomason v. Red Bird Cab Co., 235 
N.C. 602, 70 S.E.2d 706 (1952); Byrd v. Farmers 
Fed’n Cooperative, 260 N.C. 215, 132 S.E.2d 348 
(1963); Huffman v. Douglass Aircraft Co., 260 
N.C. 308, 182 S.E.2d 614 (19638), cert. denied, 379 
U.S. 850, 85 S. Ct. 98, 138 L.Ed.2d 53 (1964); 

McRae v. Wall, 260 N.C. 576, 183 S.E.2d 220 
(1963); Perry v. American Bakeries Co., 262 N.C. 
272, 136 S.E.2d 643 (1964). 

If there is any competent evidence to support 
a finding of fact of the Industrial Commission, 
such finding is conclusive on appeal, even 
though there is evidence that would have 
supported a finding to the contrary. Tucker v. 
Lowdermilk, 233 N.C. 185, 63 S.E.2d 109 (1951); 
Johnson v. Erwin Cotton Mills Co., 282 N.C. 321, 
59 S.E.2d 828 (1950); Hawes v. Mutual Benefit 
Health & Accident Ass’n, 243 N.C. 62, 89 8.E.2d 
739 (1955); Champion v. Hardin-Dixon Tractor 
Co:; 2460) N.C. > 6919 099.0 S.E.2d»917 (1957); 
Humphrey v. Quality Cleaners & Laundry, 251 
N.C. 47, 110 S.E.2d 467 (1959); Osborne v. 
Colonial Ice Co., 249 N.C. 387, 106 S.E.2d 573 
(1959); Sandy v. Stackhouse, Inc., 258 N.C. 194, 
128 8.E.2d 218 (1962); Keller v. Electric Wiring 
Co., 259 N.C. 222, 180 S.E.2d 342 (1963); Jones v. 
Myrtle Desk Co., 264 N.C. 401, 141 S.E.2d 632 
(1965); Eaton v. Klopman Mills, Inc., 2 N.C. App. 
363, 163 S.E.2d 17 (1968). 

The courts are bound by the Commission’s 
findings if supported by competent evidence, 
even though the evidence would have supported 
a different or contrary finding. Osborne v. 
Colonial Ice Co., 249 N.C. 387, 106 S.E.2d 573 
(1959). 
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A finding by the Industrial Commission, if 
supported by competent evidence, is binding on 
the judge who reviews the case and is likewise 
binding on the Supreme Court on the appeal. 
Osborne vy. Colonial Ice Co., 249 N.C. 387, 106 
S.E.2d 573 (1959); Evans v. Topstyle, Inc., 270 
N.C. 134, 153 S.E.2d 851 (1967). 
Where the evidence before the Commission is 

such as to permit either one of two contrary 
findings, the determination of the Commission is 
conclusive on appeal to superior court [now the 
Court of Appeals] and in the Supreme Court. 
Taylor v. Twin City Club, 260 N.C. 435, 132 
S.E.2d 865 (1963). 

The rule as to findings of nonjurisdictional 
facts is that the Commission’s findings of fact 
are conclusive on appeal when supported by 
competent evidence. Askew vy. Leonard Tire Co., 
264 N.C. 168, 141 S.E.2d 280 (1965). 
An award of the Commission is, if not 

reviewed in due time as provided in the act, 
conclusive and binding as to all questions of fact. 
Hall v. Thomason Chevrolet, Inc., 263 N.C. 569, 
139 S.E.2d 857 (1965). 
The Industrial Commission’s findings of fact, 

except jurisdictional findings, are conclusive on 
appeal if supported by competent evidence. 
Nello L. Teer Co. v. North Carolina State Hwy. 
Comm’n, 265 N.C. 1, 148 S.E.2d 247 (1965). 

The Commission’s findings of fact are 
conclusive on appeal, even though there may be 
contrary evidence. Crawford v. Central Bonded 
Whse., Div. of Bayside Whse. Co., 263 N.C. 826, 
140 S.E.2d 548 (1965). 

If the evidence and the stipulations, viewed in 
the light most favorable to claimant, support the 
findings of the Industrial Commission, the 
courts are bound by them. Maurer v. The Salem 
Co., 266 N.C. 381, 146 S.E.2d 432 (1966). 

If the findings of fact of the Industrial 
Commission in a proceeding over which it has 
jurisdiction are supported by competent 
evidence and are determinative of all of the 
questions at issue in the proceeding, the court on 
appeal must accept such findings as true and 
merely determine whether they justify the legal 
conclusions and the decision made by the 
Commission. Byers v. North Carolina State 
Hwy. Comm’n, 3 N.C. App. 139, 164 S.E.2d 535 
(1968), aff'd, 275 N.C. 229, 166 S.E.2d 649 (1969). 

A finding by the Industrial Commission that 
the claimant sustained a compensable injury is 
conclusive upon an appeal to the courts if, but 
only if, the Commission had before it competent 
evidence sufficient to support such a finding. 
Rhinehart v. Roberts Super Mkt., Inc., 271 N.C. 
586, 157 S.E.2d 1 (1967). 

Under the Workers’ Compensation Act, the 
Industrial Commission is constituted the agency 
to hear evidence, resolve conflicts therein, make 
findings of fact, and state its conclusions. If the 
findings are supported by competent evidence, 
they are conclusive on the courts. Jackson v. 
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North Carolina State Hwy. Comm'n, 272 N.C. 
697, 158 S.E.2d 865 (1968). 
When supported by competent evidence, the 

findings of fact by the Industrial Commission on 
a claim properly constituted under the Workers’ 
Compensation Act are conclusive on appeal. 
Williams v. Brunswick County Bd. of Educ., 1 
N.C. App. 89, 160 S.E.2d 102 (1968). 

Findings by the Industrial Commission upon 
competent evidence that the deceased employee 
and the femme claimant were married and lived 
together as husband and wife until the 
husband’s death, thereby entitling the wife to an 
award of compensation, is binding upon the 
reviewing court, even though there is evidence 
that the wife’s first marriage had not been 
dissolved. Green v. Eastern Constr. Co., 1 N.C. 
App. 300, 161 $.E.2d 200 (1968). 

Findings of fact of the Industrial Commission 
are conclusive on the courts when supported by 
any competent evidence. Green v. Eastern 
Constr. Co., 1 N.C. App. 300, 161 S.E.2d 200 
(1968). 

The findings of fact by the Industrial 
Commission, which are nonjurisdictional, are 
conclusive on appeal when supported by 
competent evidence, even though there is 
evidence that would have supported findings to 
the contrary. Hollman v. City of Raleigh, 273 
N.C. 240, 159 S.E.2d 874 (1968). 

The findings of fact of the Industrial 
Commission are binding on appeal when they are 
supported by. any competent evidence, even 
though there be evidence that would have 
supported a contrary finding. Hales v. North 
Hills Constr. Co., 5 N.C. App. 564, 169 S.E.2d 24 
(1969); Benfield v. Troutman, 17 N.C. App. 572, 
195 S.E.2d 75, cert. denied, 283 N.C. 392, 196 
S.E.2d 274 (1973); Hardin v. A.D. Swann 
Trucking Co., 29 N.C. App. 216, 223 S.E.2d 840 
(1976); Gaines v. L.D. Swain & Son, 33 N.C. App. 
575, 235 S.E.2d 856 (1977). 

If there is any evidence of substance which 
directly or by reasonable inference tends to 
support the findings, the court is bound by such 
evidence, even though there is evidence that 
would have supported a finding to the contrary. 
Russell v. Pharr Yarns, Inc., 18 N.C. App. 249, 
196 S.E.2d 571 (1973); Willis v. Reidsville 
Drapery Plant, 29 N.C. App. 386, 224 S.E.2d 287 
(1976). 

Under the Workers’ Compensation Act the 
Industrial Commission is made the fact-finding 
body, and the rule is, as fixed by statute and the 
uniform decisions of the Court of Appeals, that 
the findings of fact made by the Commission are 
conclusive on appeal. McMahan v. Hickey’s 
Supermarket, 24 N.C. App. 1138, 210 $.E.2d 214 
(1974); Inscoe v. DeRose Indus., Inc., 292 N.C. 
210, 232 S.E.2d 449 (1977). 
Where the findings of the Commission are 

supported by competent evidence, they are 
conclusive on appeal . Stewart v. North Carolina 
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Dep’t of Cors., 29 N.C. App. 735, 225 S.E.2d 336 
(1976). 

The findings of fact by the Industrial 
Commission are conclusive on appeal if 
supported by any competent evidence. Gallimore 
v. Marilyn’s Shoes, 292 N.C. 399, 233 S.E.2d 529 
(1977). 

The findings of fact of the Industrial 
Commission are conclusive on appeal when they 
are supported by any competent evidence, even 
though there is evidence that would support a 
contrary finding. Schofield v. Great Atl. & Pac. 
Tea Co., 832 N.C. App. 508, 232 S.E.2d 874, cert. 
denied, 292 N.C. 641, 235 S.E.2d 62 (1977). 

The Commission occupies a position analogous 
to that of a referee, the difference being that the 
findings of fact by the Commission are binding, 
if there is any evidence to support them, while 
those of a referee are not. Singleton v. Durham 
Laundry Co., 213 N.C. 32, 195 S.E. 34 (1937). This 
is true not only of the full Commission but also 
of the hearing commissioner. Maley  v. 
Thomasville Furn. Co., 214 N.C. 589, 200 S.E. 
438 (1948). 

Findings of fact made by the Commission are, 
when supported by any evidence, conclusive on 
appeal. Claimant is entitled to urge, in support of 
the findings, every reasonable inference which 
can be drawn from the testimony; but when all 
the evidence and the inferences to be drawn 
therefrom result in only one conclusion, liability 
is a question of law subject to review. Hensley 
v. Farmers Fed’n Coop., 246 N.C. 274, 98 8.E.2d 
289 (1957). 

For other examples of the application of the 
rule that when supported by competent legal 
evidence, the findings of fact of the Commission 
are conclusive even though they may be 
contrary to the opinion of the appellate court, 
see Williams v. Thompson, 200 N.C. 463, 157 S.E. 
430 (1931); Wimbish v. Home Detective Co., 202 
N.C. 800, 164 S.E. 344 (1932); Moore v. Summers 
Drug Co., 206 N.C. 711, 175 S.E. 96 (1934); 
Johnson v. Foreman-Blades Lumber Co., 216 
N.C. 123, 48.E.2d 334 (1939); Blythe v. Welborn, 
223 N.C. 857, 25 S.E.2d 555 (1940). 

Jurisdictional Facts Not Conclusive on 
Appeal. — Both a proper construction of the 
language of this section, and well-settled 
principles of law, lead to the conclusion that 
where the jurisdiction of the Industrial 
Commission to hear and consider a claim for 
compensation under the provisons of the act is 
challenged by an employer, on the ground that 
he is not subject to the provisions of the act, the 
findings of fact made by the Commission, on 
which its jurisdiction is dependent, are not 
conclusive on the superior court [now the Court 
of Appeals], and that said court has both the 
power and the duty, on the appeal of either party 
to the proceeding, to consider all evidence in the 
record, and find therefrom the jurisdictional 
facts, without regard to the finding of such facts 
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by the Commission. Aycock v. Cooper, 202 N.C. 
500, 168 S.E. 569 (1932); Aylor v. Barnes, 242 
N.C. 2238, 87 S.E.2d 269 (1955). 
A court reviewing an award by the Industrial 

Commission has the right, and the duty, to make 
its own independent findings of jurisdictional 
facts from its consideration of all the evidence in 
the record. Lucas v. Li’] Gen. Stores, 289 N.C. 
212, 221 S.E.2d 257 (1976). 

Notwithstanding this section, the finding of a 
jurisdictional fact by the Industrial Commission 
is not conclusive upon appeal even though there 
be evidence in the record to support such 
finding. Lucas v. Li’] Gen. Stores, 289 N.C. 212, 
221 S.E.2d 257 (1976). 

The Commission’s findings of jurisdictional 
facts are not conclusive on appeal to superior 
court [now the Court of Appeals], even if 
supported by competent evidence. Askew v. 
Leonard Tire Co., 264 N.C. 168, 141 S.E.2d 280 
(1965); Patterson v. L.M. Parker & Co., 2 N.C. 
App. 48, 162 S.E.2d 571 (1968). 

It is error for the judge [now the Court of 
Appeals] to proceed upon the theory that he is 
bound by the Commission’s findings of 
jurisdictional facts. Askew v. Leonard Tire Co., 
264 N.C. 168, 141 S.E.2d 280 (1965). 
When a party challenges the jurisdiction of the 

Industrial Commission, the findings of fact 
made by the Commission, on which its 
jurisdiction is dependent, are not conclusive on 
the superior court [now the Court of Appeals] 
and the court has the power, and it is its duty, on 
appeal, to consider all the evidence in the record, 
and to make therefrom independent findings of 
jurisdictional facts. Richards v. Nationwide 
Homes, 263 N.C. 295, 189 S.E.2d 645 (1965); 
Askew v. Leonard Tire Co., 264 N.C. 168, 141 
S.E.2d 280 (1965). 

If a party to the proceedings requests the 
court to make independent findings of 
jurisdictional facts, it is error to fail to do so. 
Patterson v. L.M. Parker & Co., 2 N.C. App. 48, 
162 S.E.2d 571 (1968). 
Where the judge is of the opinion, upon a fair 

and impartial consideration of the evidence in 
the record, that the Commission’s findings of 
jurisdictional facts lead to an _ improper 
assumption or rejection of jurisdiction by the 
Commission, he has the duty to make 
independent findings of jurisdictional facts and 
to set them out in the judgment. Patterson v. 
L.M. Parker & Co., 2 N.C. App. 48, 162 S.E.2d 
571 (1968). 

Findings Not Supported by Competent 
Evidence. — The findings of fact of the 
Industrial Commission, when supported by 
competent evidence, are binding upon the courts 
upon appeal, but findings not supported by 
competent evidence are not conclusive and must 
be set aside. Logan v. Johnson, 218 N.C. 200, 10 
S.E.2d 653 (1940); Penland v. Bird Coal Co., 246 
N.C. 26, 97 S.E.2d 432 (1957). 
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The court may set aside a finding of fact of the 
Industrial Commission only upon the ground it 
lacks evidentiary support. McRae v. Wall, 260 
N.C. 576, 188 S.E.2d 220 (1963); Anderson v. 
Lincoln Constr. Co., 265 N.C. 431, 144 S.E.2d 272 
(1965); Inscoe v. DeRose Indus., Inc., 292 N.C. 
210, 232 S.E.2d 449 (1977). 

The rule declared by the statute and uniformly 
upheld by the Supreme Court that the findings 
of fact made by the Industrial Commission when 
supported by any competent evidence, are 
conclusive on appeal, does not mean that the 
conclusions of the Commission from the 
evidence are in all respects unexceptionable. If 
those findings, involving mixed questions of law 
and fact, are not supported by evidence, the 
award cannot be upheld. Perley v. Ballenger 
Paving Co., 228 N.C. 479, 46 S.E.2d 298 (1948). 

The findings of the Commission are conclusive 
only if there is evidence to show that the facts 
are as found. Hildebrand v. McDowell Furn. Co., 
212 N.C. 100, 193 S.E. 294 (1987). 

This evidence must be legally competent. A 
finding based on incompetent testimony is not 

conclusive. Plyler v. Charlotte Country Club, 214 
N.C. 458, 199 S.E. 622 (1938). 

The findings of fact made by the Industrial 
Commission, in a proceeding pending before it, 
are conclusive on an appeal to the superior court 
[now the Court of Appeals] only when there was 
evidence before the Commission tending to show 
that the facts are as found by the Commission. 
Otherwise the findings are not conclusive, and 
the superior court [now the Court of Appeals], 
on an appeal from the award of the Commission, 
has jurisdiction to review all the evidence for the 
purpose of determining whether as a matter of 
law there was evidence tending to support the 
finding by the Commission. And if the fact as 
found by the Industrial Commission is 
jurisdictional, and there was no evidence tending 
to support the finding, the award should be set 
aside and vacated. Poole v. Sigmon, 202 N.C. 
172, 162 S.E. 198 (1932). 

Effect. of Admission of Incompetent 
Evidence. — Where each of the essential facts 
found by the Industrial Commission is supported 
by competent evidence, the findings are 
conclusive on appeal, even though some 
incompetent evidence was also admitted upon 
the hearing. Carlton v. Bernhardt-Seagle Co., 
210 N.C. 655, 188 S.E. 77 (1936). See Tomlinson 
v. Town of Norwood, 208 N.C. 716, 182 S.E. 659 
(1935); Swink v. Carolina Asbestos Co., 210 N.C. 
308, 186 S.E. 258 (1936); Porter v. Noland Co., 
215 N.C. 724, 2 S.E.2d 853 (1939); Baxter v. W.H. 
Arthur Co., 216 N.C. 276, 4 S.E.2d 621 (1989); 
Tindall vy. American Furn. Co., 216 N.C. 306, 4 
S.E.2d 894 (1939); Stalleup v. Carolina Wood 
Turning Co., 217 N.C. 302, 7 S.E.2d 550 (1940); 
MacRae v. Unemployment Comp. Comm’n, 217 
N.C. 769, 9 S.E.2d 595 (1940); Blevins v. Teer, 220 
N.C. 135, 16 S.E.2d 659 (1941); Miller v. Caudle, 
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220 N.C. 308, 17 S.E.2d 487 (1941); Haynes v. 
Feldspar Producing Co., 222 N.C. 163, 22 S.E.2d 
275 (1942); Stanley v. Hyman-Michaels Co., 222 
N.C. 257, 222 S.E.2d 570 (1942); Kearns v. 
Biltwell Chair & Furn. Co., 222 N.C. 438, 23 
S.E.2d 310 (1942); Archie v. Greene Bros. 
Lumber Co., 222 N.C. 477, 23 S.E.2d 834 (1943); 
Penland v. Bird Coal Co., 246 N.C. 26, 97 S.E.2d 
432 (1957). 

The introduction of incompetent evidence 
cannot be held prejudicial where the record 
contains sufficient competent evidence to 
support the findings. Eaton v. Klopman Mills, 
Inc., 2 N.C. App. 363, 163 S.E.2d 17 (1968). 

On admission of hearsay and_ other 
incompetent evidence generally, see note to 
§ 97-80. 

Findings Based on Incompetent Testimony. 
— Where the record specifically discloses that 
the Commission’s findings of fact are based 
upon incompetent testimony such as the direct 
testimony of a witness who refused to be 
cross-examined or the transcript of previous 
testimony given in a criminal action the findings 
are not only not conclusive but there is error and 
the cause will be remanded. Citizens Bank & 
Trust Co. v. Reid Motor Co., 216 N.C. 432, 5 
S.E.2d 318 (1939). 

The rule is that the evidence must be legally 
competent, and a finding based on incompetent 
evidence is not conclusive. Penland v. Bird Coal 
Co., 246 N.C. 26, 97 S.E.2d 432 (1957). 
Where the facts are not in dispute, the effect 

to be given such facts is a matter of law 
reviewable on appeal. Perkins v. Sprott, 207 N.C. 
462, 177 S.E. 404 (1934). 

Court Is Not Bound by Facts Found under 
Misapprehension of Law. — In order to 
implement the remedial purposes of the act the 
Industrial Commission is constituted the 
fact-finding body, and the statute declares that 
the findings of the Commission shall be 
“conclusive and binding as to all questions of 
fact.” But this does not mean that the 
conclusions of the Commission from the facts 
found are in all respects unexceptionable, and 
when facts are found by the Commission under 
a misapprehension of the law, the court is not 
bound by such findings. Cooper v. Colonial Ice 
Co., 230 N.C. 48, 51 S.E.2d 889 (1949); Hawes v. 
Mutual Benefit Health & Accident Ass’n, 248 
N.C. 62, 89 S.E.2d 739 (1955). 

Facts found by the Industrial Commission 
under a misapprehension of law are not binding 
on appeal. Whitted v. Palmer-Bee Co., 228 N.C. 
447, 46 S.E.2d 109 (1948). 

Findings Must Be Specific and Definite. — It 
is the duty of the Commission to make such 
specific and definite findings upon the evidence 
as will enable the court to determine whether the 
general findings or conclusions should stand. 
Singleton v. Durham Laundry Co., 213 N.C. 82, 
195 S.E. 34 (1938). 
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The findings of fact of the Industrial 
Commission should tell the full story of the 

event giving rise to the claim for compensation. 
They must be sufficiently positive and specific to 
enable the court on appeal to determine whether 
they are supported by the evidence and whether 
the law has been properly applied to them. 
Thomason v. Red Bird Cab Co., 235 N:C. 602, 70 
S.E.2d 706 (1952); Gaines v. L.D. Swain & Son, 33 
N.C. App. 575, 235 S.E.2d 856 (1977). 

It is required that the Industrial Commission 
find all the crucial and specific facts upon which 
the right to compensation depends in order that 
it may be determined on appeal whether 
adequate basis exists for the ultimate findings 
as to whether plaintiff was injured by accident 
arising out of and in the course of his 
employment, but it is not required that the 
Commission make a finding as to each detail of 
the evidence or as to every shade of meaning to 
be drawn therefrom. Guest v. Brenner Iron & 
Metal Co., 241 N.C. 448, 85 S.E.2d 596 (1955). 

Specific Findings and Inferences Therefrom 
Considered in Determining Factual Basis for 
Ultimate Finding. — When the specific, crucial 
findings of fact are made, and the Industrial 
Commission thereupon finds that plaintiff was 
injured by accident arising out of and in the 
course of his employment, the Supreme Court 
considers such specific findings of fact, together 
with every reasonable inference that may be 
drawn therefrom, in plaintiff's favor in 
determining whether there is a factual basis for 
such ultimate finding. Guest v. Brenner Iron & 
Metal Co., 241 N.C. 448, 85 S.E.2d 596 (1955); 
Clark v. Gastonia Ice Cream Co., 261 N.C. 234, 
184 S.E.2d 354 (1964). 
Finding Too Indefinite to Serve as Basis for 

Valid Award. — Where it was found by the 
Commission that the deceased was killed while 
acting either as deputy sheriff or jailer, the court 
held that the finding was too indefinite to serve 
as a basis for a valid award. Gowens v. Alamance 
County, 214 N.C. 18, 197 S.E. 538 (1938), decided 
prior to the 19389 amendment to § 97-2. 

The finding of the Industrial Commission 

that deceased was an employee of defendant at 
the time of his fatal injury is conclusive on the 
courts if supported by competent evidence, 
notwithstanding that the court might have 
reached a different conclusion if it had been the 
fact-finding body. Cloinger v. Ambrosia Cake 
Bakery Co., 218 N.C. 26, 9 S.E.2d 615 (1940). 

But see Francis v. Carolina Wood Turning Co., 
204 N.C. 701, 169 S.E. 654 (1933), wherein it was 
held that the finding by the Commission on the 
question of whether the claimant was an 
employee was one of jurisdiction and not 
conclusive on appeal. 

The relationship of employer and employee 
created by the facts found by the Commission is 
a question of law and the conclusion of the 
Commission based on those facts is reviewable. 
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Hawes v. Mutual Benefit Health & Accident 
Ass’n, 243 N.C. 62, 89 S.E.2d 739 (1955). 
Whether an accident was proximately 

caused by the violation of a safety statute is a 
question for the fact-finding body. Osborne v. 
Colonial Ice Co., 249 N.C. 387, 106 S.E.2d 573 
(1959). 

Finding of fact that the superior of an 
injured worker was a supervisory employee 

and not an independent contractor is conclusive 
on appeal when supported by competent 
evidence. Scott v. Waccamaw Lumber Co., 232 
N.C. 162, 59 S.E.2d 425 (1950). 

Question Whether Claimant Was Employed 

by Defendant. — In Farmer v. Bemis Lumber 
Co., 217 N.C. 158, 7 S.E.2d 376 (1940), the 
Supreme Court recognized that the question of 
whether claimant was employed by defendant or 
by an independent subcontractor, as contended, 
was one of law, and reviewable, once the facts to 
the arrangements between the parties and their 
actions with reference to it had been determined 
by the Commission. 

Finding as to Cause of Death — 
Determination of the Industrial Commission 
that additional hazard created by artificial heat 
was the direct and superinducing cause of 
plaintiff's intestate’s death was conclusive on 
appeal. Fields v. Tompkins-Johnston Plumbing 
Co., 224 N.C. 841, 82 S.E.2d 623 (1945). 

Procedure Provided by Section Must Be 
Followed. — When the applicable statute 
provides an appeal from an administrative 
agency, the procedure provided in the act must 
be followed. McDowell v. Town of Kure Beach, 
251 N.C. 818, 112 S.E.2d 390 (1960). 

Hence, a writ of certiorari cannot be used as 

a substitute for an appeal either before or after 
the time of appeal has expired. McDowell v. 
Town of Kure Beach, 251 N.C. 818, 112 S.E.2d 
390 (1960). 

Right to Reverse and Remand Cause. — 

Where all the facts are admitted and the 
Industrial Commission denies compensation on 
the facts as a matter of law, the superior court 
[now the Court of Appeals], on appeal, has 
jurisdiction, in view of this section, to reverse the 
Industrial Commission and remand the cause. 
Perkins v. Sprott, 207 N.C. 462, 177 S.E. 404 
(1934). 
Remand on Ground of Newly Discovered 

Evidence. -— When a_ proceeding for 
compensation under the provisions of this act 
has been duly docketed in the superior court 
[now the Court of Appeals], upon an appeal from 
an award of the Industrial Commission, the 
superior court [now the Court of Appeals] has 
the power in a proper case to order a rehearing 
of the proceeding by the Industrial Commission 
on the ground of newly discovered evidence, and 
to that end to remand the proceeding to the 
Commission. Byrd v. Gloucester Lumber Co., 
207 N.C. 258, 176 S.E. 572 (1934); MeCulloh v. 

170 



§ 97-86 

Catawba College, 266 N.C. 513, 146 S.E.2d 467 
(1966); Hall v. W.A. Davis Milling Co., 1 N.C. 
App. 380, 161 S.E.2d 780 (1968). 

The burden is upon the applicant for a 
rehearing to rebut the presumption that the 
award is correct and that there has been a lack 
of due diligence. McCulloh v. Catawba College, 
266 N.C. 518, 146 S.E.2d 467 (1966); Hall v. W.A. 
Davis Milling Co., 1 N.C. App. 380, 161 S.E.2d 
780 (1968). 

Applicant for a rehearing makes out “a proper 
case”’ for the granting of a new hearing upon the 
ground of newly discovered evidence only when 
it appears by affidavit: (1) That the witness will 
give the newly discovered evidence; (2) that it is 
probably true; (3) that it is competent, material, 

and relevant; (4) that due diligence has been used 
and the means employed, or that there has been 
no laches, in procuring the testimony at the trial; 
(5) that it is not merely cumulative; (6) that it 
does not tend only to contradict a former witness 
or to impeach or discredit him; (7) that it is of 
such a nature as to show on another trial a 
different result will probably be reached and 
that the right will prevail. McCulloh v. Catawba 
College, 266 N.C. 518, 146 S.E.2d 467 (1966); Hall 
v. W.A. Davis Milling Co., 1 N.C. App. 380, 161 
S.E.2d 780 (1968). 

The appellate court may remand a cause to the 
Industrial Commission on the ground of newly 
discovered evidence only when a proper case is 
made to appear by affidavit meeting the seven 
requirements set out in Johnson v. Seaboard Air 
Line Ry., 163-N.C. 431, 79 S.E. 690, 1915B Ann. 
Cas. 598 (1913). Byers v. North Carolina State 
Hwy. Comm’n, 3 N.C. App. 189, 164 8.E.2d 535 
(1968), aff’d, 275 N.C. 229, 166 S.E.2d 649 (1969). 

Remand Where Commission Fails to Find 
Facts. — Where the Commission fails to find 
facts and justice demands, the cause will be 
remanded. Stanley v. Hyman-Michaels Co., 222 
N.C. 257, 22 S.E.2d 570 (1942), 
Where the Industrial Commission failed to 

find the facts necessary for a determination of 
the rights of the parties, the judgment of the 
superior court [now the Court of Appeals] was 
reversed in order that it could remand to the 
Industrial Commission with directions to make 
necessary findings of fact on which the rights of 
the parties could be determined. Moore v. Adams 
Elec. Co., 259 N.C. 735, 181 S.E.2d 356 (1968). 
Remand Where Facts Found under 

Misapprehension of Law. — Where it appears 
that the Industrial Commission has found the 
facts under a misapprehension of the law, the 
cause will be remanded for findings by the 
Commission upon consideration of the evidence 
in its true legal light. McGill v. Town of 
Lumberton, 215 N.C. 752, 3 S.E.2d 324 (1989); 
Nello L. Teer Co. y. North Carolina State Hwy. 
Comm'n, 265 N.C. 1, 148 S.E.2d 247 (1965). 
Remand Where Findings Insufficient. — 

When the findings of the Industrial Commission 
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are insufficient for a proper determination of the 
question involved, the proceeding will be 
remanded to the Industrial Commission for 
addition findings. Farmer v. Bemis Lumber Co., 
217 N.C. 158, 7 S.E.2d 376 (1940); Thomason v. 
Red Bird Cab Co., 235 N.C. 602, 70 S.E.2d 706 
(1952), Pardue v. Blackburn Bros. Oil & Tire Co., 
260 N.C. 413, 132 S.E.2d 747 (1963). 

If the findings of fact of the Commission are 
insufficient to enable the court to determine the 
rights of the parties upon the matters in 
controversy the proceeding must be remanded 
to the end that the Commission make proper 
findings. Pardue v. Blackburn Bros. Oil & Tire 
Co., 260 N.C. 418, 182 S.E.2d 747 (1963); Byers v. 
North Carolina State Hwy. Comm’n, 3 N.C. App. 
139, 164 S.E.2d 535 (1968), aff'd, 275 N.C. 229, 
166 S.E.2d 649 (1969); Morgan v. Thomasville 
Furn. Indus., 2 N.C. App. 126, 162 S.E.2d 619 
(1968); Gaines v. L.D. Swain & Son, 33 N.C. App. 
575, 235 §.E.2d 856 (1977). 

In case the findings are insufficient upon 
which to determine the rights of the parties, the 
Court of Appeal may remand the proceeding to 
the Industrial Commission for additional 
findings. Byers v. North Carolina State Hwy. 
Comm’n, 275 N.C. 229, 166 S.E.2d 649 (1969); 
Hales v. North Hills Constr. Co., 5 N.C. App. 564, 
169 S.E.2d 24 (1969); Crawford v. Pressley, 6 
N.C. App. 641, 171 S.E.2d 197 (1969). 
Remand for More Complete Findings. — 

Where the Commission’s findings of fact are 
supported by competent evidence, the superior 
court [now the Court of Appeals] has no power 
to remand for more complete findings. Blevins v. 
Teer, 220 N.C. 135, 16 S.E.2d 659 (1941). 
Remand _ for Specific Findings. — 

Stipulations to the effect that plaintiff employee 
became disabled while at work are insufficient 
alone to support an award of compensation, and 
a case is properly remanded to the Industrial 
Commission for specific findings from the 
evidence and stipulations as to whether claimant 
was injured by accident. Hargus v. Select Foods, 
Inc., 271 N.C. 369, 156 S.E.2d 787 (1967). 
Remand for Taking of Additional Evidence. 

— Ordinarily the limited authority of the 
reviewing court does not permit it to order 
remand of the case for the taking of additional 
evidence. Byers v. North Carolina State Hwy. 
Comm’n, 3 N.C. App. 189, 164 S.E.2d 535 (1968), 
aff'd, 275 N.C. 229, 166 S.E.2d 649 (1969). 

Recovery in Wrongful Death Action Not 
Exempt from Disbursement by Commission. 
— There is no authority either in the statutes or 
in case law for holding recovery in a wrongful 
death action is exempt from disbursement by the 
Industrial Commission if the act is applicable to 
the injured employee. Byers v. North Carolina 
State Hwy. Comm’n, 275 N.C. 229, 166 S.E.2d 
649 (1969). 

It is error for the court to direct an award for 
compensation. The correct procedure is to 
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remand the case to the Industrial Commission. 
Francis v. Wood Turning Co., 204 N.C. 701, 169 
S.E. 654 (1933), decided prior to the 1967 
amendment. 
Surrender of Jurisdiction by Court. — When 

a proceeding is remanded to the Commission for 
a specific purpose, the superior court [now the 
Court of Appeals] surrenders jurisdiction and 
the Commission acquires it for all purposes. 
Butts v. Montague Bros., 208 N.C. 186, 179 S.E. 
799 (1935). 
Judgment Should Refer to Specific 

Assignments of Error. — Where upon an appeal 
from the Industrial Commission the exceptions 
point out specific assignments of error, the 
judgment in the superior court [now the Court of 
Appeals] thereon properly should overrule or 
sustain respectively each of the exceptions on 
matters of law thus designated. And where the 
judgment in the superior court [now the Court of 
Appeals] merely decree that the award be in all 
respects affirmed, the Supreme Court will 
presume that the judge below considered each of 
the assignments of error and overruled them. 
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Fox v. Cramerton Mills, 225 N.C. 580, 35 S.E.2d 
869 (1945). 

Applied in Smith v. S.E. Hauser & Co., 206 
N.C. 562, 174 S.E. 455 (1934); Latham v. 
Southern Fish & Grocery Co., 208 N.C. 505, 181 
S.E. 640 (1935); Lewis v. Kentucky Cent. Life 
Ins. Co., 20 N.C. App. 247, 201 S.E.2d 228 (1973); 
Watkins v. City of Wilmington, 290 N.C. 276, 225 
S.E.2d 577 (1976); Key v. Wagner Woodcraft, 
Inc., 33 N.C. App. 310, 235 S.E.2d 254 (1977). 

Cited in Early v. W.H. Basnight & Co., 214 
N.C. 103, 198 S.E. 577 (1938); Raynor v. Com- 
missioners for Town of Louisburg, 220 N.C. 

348, 17 S.E.2d 495 (1941); Champion v. Vance 
County Bd. of Health, 221 N.C. 96, 19 S.E.2d 239 
(1942); Worley v. Pipes, 229 N.C. 465, 50 S.E.2d 
504 (1948); Pratt v. Central Upholstery Co., 252 
N.C. 716, 115 S.E.2d 27 (1960); State ex rel. 
North Carolina Util. Comm’n v. Old Fort 
Finishing Plant, 264 N.C. 416, 142 S.E.2d 8 
(1965); Martin v. Georgia-Pacific Corp., 5 N.C. 
App. 87, 167 S.E.2d 790 (1969); In re Rogers, 297 
N.C. 48, 253 S.E.2d 912 (1979). 

§ 97-86.1. Payment of award pending appeal in certain cases. — (a) When 
any appeal or certification to the Court of Appeals is pending, and it appears to 
the Commission that any part of the award appealed from is not appealed by the 
issues raised by such appeal, the Commission may, on action or of its own motion, 
render a judgment directing compliance with any portion of such award not 
affected by such appeal; or, if the only issue raised by such appeal is the amount 
of the average weekly wage, the Commission shall, on motion of the claimant, 
direct the payment of such portion of the compensation payable under its award 

is net in Fenita if any, pending final adjudication of the undisputed portion 
thereof. 

(b) In any claim under the provisions of this Chapter where it is conceded by 
all parties that the employee’s claim is a compensable one and the amount is not 
disputed and where the only issue is which employer or employers, carrier or 
carriers are liable, the Commission may, where an appeal from a hearing 
commissioner or the full Commission is taken by one or more parties, order 
payment made to the employee pending outcome of the case on appeal. The order 
of payment shall contain the provision that if the employer or carrier ordered to pay 
is not ultimately liable for the amount paid, the employer or carrier will be 
reimbursed by the employer or carrier tanaatele held liable. 

(c) No payment made pursuant to the provisions of this section shall in any 
manner operate as an admission of liability or estoppel to deny liability by an 
ney er or carrier. 

(d) In any claim under the provisions of this Chapter wherein one employer 
or carrier has made payments to the employee or his dependents pending a final 
disposition of the claim and it is determined that different or additional 
employers or carriers are liable, the Commission may order any employers or 
carriers determined liable to make repayment in full or in part to any employer 
or Aiea a as has made payments to the employee or his dependents. (1977, 
C621 saz. 

Editor’s Note. — Session Laws 1977, ¢c. 521, s. 
3, makes this section effective July 1, 1977. 

For survey of 1977 worker’s compensation 
law, see 56 N.C.L. Rev. 1166 (1978). 
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§ 97-87. Filing agreements approved by Commission or awards; judgment 
in accordance therewith; discharge or restoration of lien. — Any party in 
interest may file in the superior court of the county in which the injury occurred 
a certified copy of a memorandum of agreement approved by the Commission, 
or of an order or decision of the Commission, or of an award of the Commission 
unappealed from or of an award of the Commission affirmed upon appeal, 
whereupon said court shall render judgment in accordance therewith, and notify 
the parties. Such judgment shall have the same effect, and all proceedings in 
relation thereto shall thereafter be the same, as though said judgment had been 
rendered in a suit duly heard and determined by said court: Provided, if the 
judgment debtor shall file a certificate duly issued by the Industrial Commission 
showing compliance with G.S. 97-83 with the clerk of the superior court in the 
county or counties where such judgment is docketed, then such clerk shall make 
upon the judgment roll an entry showing the filing of such certificate which shall 
operate as a discharge of the ee of the said judgment, and no execution shall 
be issued thereon; provided, further, that if at any time there is default in the 
payment of any installment due under the award set forth in said judgment the 
court may, upon application for cause and after 10 days’ notice to judgment 
debtor, order the lien of such judgment restored, and execution may be 
immediately issued thereon for past due installments and for future installments 
as they may become due. (1929, ch. 120, s. 61.) 

Remedy Exclusive. — The act does not 
provide for the enforcement of an award of the 
Industrial Commission by execution or 
otherwise. Nor does it authorize or contemplate 
the institution and maintenance of a civil action 
based on such award. The exclusive remedy of 
plaintiff (claimant) in a proceeding under the act 
is that provided by this section. Bryant v. Poole, 
261 N.C, 558, 185 S.E.2d 629 (1964). 
Where No Appeal Taken. — The procedure 

for the enforcement of an award of the 
Industrial Commission when no appeal is taken 
therefrom is by filing a certified copy of the 
award in the superior court, whereupon said 
court shall render judgment in accordance 
therewith and notify the parties. Champion v. 
Vance County Bd. of Health, 221 N.C. 96, 19 
S.E.2d 239 (1942). 

Section Refers to Judgment of Superior 
Court. — The text of this section is clear. The 
judgment referred to therein is a judgment of 
the superior court, not an award of the 
Industrial Commission. Bryant v. Poole, 261 
N.C. 558, 185 S.E.2d 629 (1964). 
Mandamus to Compel County Board of 

Health to Pay Award. — Mandamus to compel 
a municipal corporation, governmental agency 

or public officer to pay a claim is equivalent to 
execution, and therefore a suit to compel a 
county board of health to pay an award rendered 
against it by the Industrial Commission from 
which no appeal was taken will not lie until 
judgment on the award has been rendered by the 
superior court in accordance with the procedure 
outlined by this section. Champion v. Vance 
County Bd. of Health, 221 N.C. 96, 19 S.E.2d 239 
(1942). 
An agreement for the payment of 

compensation when approved by __ the 
Commission is as binding on the parties as an 
order, decision or award of the Commission 
unappealed from, or an award of the 
Commission affirmed upon appeal. Tucker v. 
Lowdermilk, 238 N.C. 185, 63 S.E.2d 109 (1951); 
Tabron v. Gold Leaf Farms, Inc., 269 N.C. 398, 
152 S.E.2d 533 (1967); Hedgecock v. Frye, 1 N.C. 
App. 369, 161 S.E.2d 647 (1968). 

Applied in Pratt v. Central Upholstery Co., 
252 N.C. 716, 115 S.E.2d 27 (1960). 

Cited in Biddix v. Rex Mills, Inc., 237 N.C. 660, 
75 S.E.2d 777 (1953); Watkins v. Central Motor 
Lines, 279 N.C. 182, 181 S.E.2d 588 (1971); 
Travelers Ins. Co. v. Rushing, 36 N.C. App. 226, 
243 S.E.2d 420 (1978). 

§ 97-88. Expenses of appeals brought by insurers. — If the industrial 
Commission at a hearing on review or any court before which any proceedings 
are brought on appeal under this Article, shall find that such hearing or 
proceedings were protent by the insurer and the Commission or court by its 
decision orders the insurer to make, or to continue payments of benefits, 
including compensation for medical expenses, to the injured employee, the 
Commission or court may further order that the cost to the injured employee of 
such hearing or proceedings including therein reasonable attorney’s fee to be 

173 



§ 97-88.1 CH. 97. WORKERS’ COMPENSATION ACT § 97-88.1 

determined by the Commission shall be paid by the insurer as a part of the bill 
of costs. (1929, c. 120, s. 62; 1931, c. 274, s. 11; 1971, c. 500.) 

Cross Reference. — As to the assessment of 

costs incurred in hearings brought without 
reasonable grounds, see § 97-88.1. 

Editor’s Note. —This section formerly allowed 
costs in any proceeding found to have been 
prosecuted or defended without reasonable 
grounds to be thrown on the party so acting 
unreasonably. See 9 N.C.L. Rev. 407 
commenting on change brought about by the 
1931 amendment. ; 

Validity. — This section is valid. Russell v. 
Western Oil Co., 206 N.C. 341, 174 S.E. 101 
(1934). 

This section is applicable only when 
proceedings are brought by the insurer and the 
court orders the insurer to make or to continue 
payments of compensation to the injured 
employee. Bowman v. Comfort Chair Co., 271 
N.C. 702, 157 S.E.2d 378 (1967). 

Jurisdiction of Industrial Commission. — 
The North Carolina Industrial Commission is a 
creature of the General Assembly and has a 
special or limited jurisdiction created by statute 
and confined to its terms. Ashley v. Rent-A-Car 
Co., 1 N.C. App. 171, 160 S.E.2d 521 (1968). 

This section includes carriers, self insurers, 

and noninsurers. Morris v. Laughlin Chevrolet 
Co., 217 N.C. 428, 8 S.E.2d 484 (1940). 
The costs may be assessed either by the 

Commission or by the court. Morris v. Laughlin 
Chevrolet Co., 217 N.C. 428, 8 S.E.2d 484 (1940). 

Discretion of Court. — The power given the 
court under this section to order that the cost to 
the injured employee of such proceedings, 
including a reasonable attorney’s fee to be 
determined by the Commission, shall be paid by 
the insurer as part of the bill of costs is within 
the discretion of the court, and an order’ 
appearing in the judgment will not be reviewed 
by the Supreme Court. Perdue v. State Bd. of 
Equalization, 205 N.C. 730, 172 S.E. 396 (1934). 

When Section Inapplicable. — The portion of 
this section requiring defendant carrier to pay 
plaintiff's costs, including attorney’s fee, 
incident to the appeal by defendants from the 
Commission to the superior court does not apply 
when the Supreme Court finds error in the 
Commission’s decision in respect to the sole 
controversy presented by the appeal. Liles v. 
Faulkner Neon & Elec. Co., 244 N.C. 653, 94 

S.E.2d 790 (1956); Barnhardt v. Yellow Cab Co., 
266 N.C. 419, 146 S.E.2d 479 (1966). 
The allowance of attorney’s fees’ to 

claimant’s attorneys in a proceeding under the 
act was held authorized by this section. Brooks 
v. Carolina Rim & Wheel Co., 213 N.C. 518, 196 
S.E. 835 (1938); Gant v. Crouch, 243 N.C. 604, 91 
S.E.2d 705 (1956). 

This section authorizes reasonable attorney’s 
fees as a part of the bill of costs only when the 
decision orders the insurer to make, or to 
continue, payments of compensation to the 
injured employee. Ashley v. Rent-A-Car Co., 1 
N.C. App. 171, 160 S.E.2d 521 (1968). 

Although the Commission is authorized to 
approve fees received by attorneys for services 
rendered in workers’ compensation matters 

(§ 97-90), the only statutory authority to award 
fees as a part of the costs is contained in this 
section. Bowman v. Comfort Chair Co., 271 N.C. 
702, 157 S.E.2d 378 (1967). 

Affirmance by the full Commission of the 
hearing commissioner’s findings of fact, 
conclusions, and award, and approval of a fee of 
$150.00 for claimant’s counsel, in addition to the 
fee for claimant’s counsel approved by the 
hearing commissioner, and an order that such 
fee be assessed against defendant as a part of 
the costs of the appeal in accordance with the 
provisions of this section was not error. Bass v. 
Mecklenburg County, 258 N.C. 226, 128 S.E.2d 
570 (1962). 
Award Modified on Appeal to Require 

Defendant to Pay Costs. — Where plaintiff 
ultimately prevailed against the defendants and 
since costs follow the final judgment, the opinion 
and award of the Commission in which it was 
provided that ‘Each side shall pay its own costs 
as the same relate to the appeal” was modified 
so as to require the defendants to pay the costs 
of the appeal. Grigg v. Pharr Yarns, Inc., 15 N.C. 
App. 497, 190 8.E.2d 285 (1972). 

Applied in Williams v. Thompson, 203 N.C. 
717, 166 S.E. 906 (1932); Brooks v. Carolina Rim 
& Wheel Co., 213 N.C. 518, 196 S.E. 835 (1939); 
Swaney v. George Newton Constr. Co., 5 N.C. 
App. 520, 169 S.E.2d 90 (1969). 

Cited in Petty v. Associated Transp., Inc., 276 
N.C. 417, 173 S.E.2d 321 (1970). 

§ 97-88.1. Attorney’s fees at original hearing. — If the Industrial 
Commission shall determine that any hearing has been brought, prosecuted, or 
defended without reasonable ground, it may assess the whole cost of the 
proceedings including reasonable fees for defendant’s attorney or plaintiff’s 
attorney upon the party who has brought or defended them. (1979, ¢. 268, s. 1.) 
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Editor’s Note. — Session Laws 1979, c. 268, s. 
2, makes the act effective July 1, 1979. 

§ 97-89. Commission may appoint qualified physician to make necessary 
examinations; expenses; fees. — The Commission or any member thereof may, 
upon the ap eHiAUe of either party, or upon its own motion, appoint a 
disinterested and duly qualified physician or surgeon to make any necessary 
medical examination of the employee, and to testify in respect thereto. Said 
physician or surgeon shall be allowed traveling expenses and a reasonable fee 
to be fixed by the Commission. The fees and expenses of such physician or 
as ane be paid by the employer. (1929, c. 120, s. 63; 1981, ¢. 274, s. 12; 1978, 
C: S53) 

§ 97-90. Legal and medical fees to be approved by Commission; 
misdemeanor to receive fees unapproved by Commission, or to solicit 
employment in adjusting claims; agreement for fee or compensation. — (a) 
Fees for attorneys and physicians and charges of hospitals for services and 
charges for nursing services, medicines and sick travel under this Article shall 
be subject to the approval of the Commission; but no physician or hospital or 
other medical facilities shall be entitled to collect fees park an employer or 
insurance carrier until he has made the reports required by the Industrial 
Commission in connection with the case. 

(b) Any person (i) who receives any fee, other consideration, or any gratuity 
on account of services so rendered, unless such consideration or gratuity is 
approved by the Commission or such court, or (ii) who makes it a business to 
solicit employment for a lawyer or for himself in respect of any claim or award 
for compensation, shall be guilty of a misdemeanor, and upon conviction thereof 
shall, for each offense, be punished by a fine of not more than five hundred 
dollars ($500.00) or by imprisonment not to exceed one year, or by both such fine 
and imprisonment. 

(c) If an attorney has an agreement for fee or compensation under this Article, 
he shall file a copy or memorandum thereof with the hearing officer or 
Commission prior to the conclusion of the hearing. If the agreement is not 
considered unreasonable, the hearing officer or Commission shall approve it at 
the time of rendering decision. If the agreement is found to be unreasonable by 
the hearing officer or Commission, the reasons therefor shall be given and what 
is considered to be reasonable fee allowed. If within five days after receipt of 
notice of such fee allowance, the attorney shall file notice of appeal to the full 
Commission, the full Commission shall hear the matter and determine whether 
or not the attorney’s agreement as to a fee or the fee allowed is unreasonable. 
If the full Commission is of the opinion that such agreement or fee allowance 
is unreasonable and so finds, then the attorney may, by filing written notice of 
appeal within 10 days after receipt of such action by the full Commission, appeal 
to the resident judge of the superior court or the judge holding the courts of the 
district of or in the county in which the cause of action arose or in which the 
claimant resides; and upon such appeal said judge shall consider the matter and 
determine in his discretion the reasonableness of said agreement or fix the fee 
and direct an order to the Commission following his determination therein. The 
Commission shall, within 20 days after receipt of notice of appeal from its action 
concerning said agreement or allowance, transmit its findings and reasons as to 
its action concerning such agreement or allowance to the judge of the superior 
court designated in the notice of appeal. In all other cases where there is no 
agreement for fee or compensation, the attorney or claimant may, by filing 
written notice of appeal within five days after receipt of notice of action of the 
full Commission with respect to attorneys’ fees, appeal to the resident judge of 
the superior court or the judge holding the courts of the district of the county 
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in which the cause arose or in which the claimant resides; and upon such appeal 
said judge shall consider the matter of such fee and determine in his discretion 
the attorneys’ fees to be allowed in the cause. The Commission shall, within 20 
days after notice of appeal has been filed, transmit its findings and reasons as 
to its action concerning such fee or compensation to the judge of the superior 
court designated in the notice of appeal; provided that the Commission shall in 
no event have any jurisdiction over any attorneys’ fees in any third-party action. 

(d) Provided, that nothing contained in this section shall prevent the collection 
of such reasonable fees of physicians and charges for hospitalization as may be 
recovered in an action, or embraced in settlement of a claim, against a third-party 
tort-feasor as described in G.S. 97-10. (1929, ce. 120, s. 64; 1955, c. 1026, s. 4; 1959, 
COW 1 208 soUteelois, C. 520; S. 4;) 

Cross References. — For related subject in 
reference to fees of physicians and hospital 
charges, see § 97-26. As to attorney’s fees as 
costs in certain appeals, see § 97-88. As to 
the assessment of attorney’s fees incurred in 
hearings brought without reasonable ground, 
see § 97-88.1. 

Editor’s Note. — G.S. 97-10, cited at the end 

of subsection (d), has been repealed and 
§§ 97-10.1 through 97.10.38 inserted in lieu 
thereof. 

The clear intent of this section and judicial 

opinions is to assure that medical and related 
expenses incurred by an injured employee for 
which the employer or his insurance carrier is to 
be liable shall be kept within reasonable and 
appropriate limits, and the responsibility for the 
enforcement of these limits rests upon the 
Industrial Commission. Morse v. Curtis, 20 N.C. 

App. 96, 200 S.E.2d 832 (1973), cert. denied, 285 
N.C. 86, 203 S.E.2d 58 (1974). 

It would be a misdemeanor for any person to 
receive fees which were not approved by the 
Commission. Morse v. Curtis, 20 N.C. App. 96, 
200 S.E.2d 882, cert. denied, 285 N.C. 86, 203 
S.E.2d 58 (1974). 
Agreement by Employee to Pay Physician 

Held Void. — An agreement by an injured 
employee to pay the physician engaged by him 
any balance due on his account after application 
of the amount approved by the Industrial 
Commission for the services is unenforceable 
and void, since this section makes the receipt of 
any fee for such services not approved by the 
Commission a misdemeanor. Worley v. Pipes, 
229 N.C. 465, 50 S.E.2d 504 (1948). 
The sole remedy of a physician to recover for 

services rendered to an injured employee in 

cases where the employee and his employer are 
subject to the act is by application to the 
Industrial Commission in accordance with the 
act, with right of appeal to the courts for review, 
and this remedy is exclusive. This decision is 
equally applicable to charges for hospital 
services rendered to employees in workers’ 
compensation cases. Wake County Hosp. Sys., 
Inc. v. North Carolina Indus. Comm'n, 8 N.C. 

App. 259, 174 S.E.2d 292 (1970). 

Remedy Where Physician’s Bill Approved 
for Less than Full Amount. — Where a 
physician has submitted his bill to the Industrial 
Commission for its approval, and received 
approval for less than the full amount, his 
remedy is to request a hearing before the 
Commission with the right of appeal to the 
courts under §§ 97-83 through 97-86, and this 
remedy is exclusive. Worley v. Pipes, 229 N.C. 
465, 50 S.E.2d 504 (1948). See Matros v. Owen, 
229 N.C. 472, 50 S.E.2d 509 (1949). 

Independent Action by Physician against 

Employee. — Where a physician has submitted 
his bill to the Industrial Commission for its 
approval, and receive approval for less than the 
full amount, and has failed to pursue his 

exclusive statutory remedy of a hearing before 
the Industrial Commission with the right of 
appeal to the courts under 8§ 97-83 through 
97-86,’ he has no standing to attack the 
constitutionality of this section in an 
independent suit against the employee to 
recover for the medical services. Worley v. 
Pipes, 229 N.C. 465, 50 S.E.2d 504 (1948). See 
Matros v. Owen, 229 N.C. 472, 50 S.E.2d 509 
(1949). 

Review of Medical Fees by Commission, — 
Persons who disagree with the allowance of 
medical fees in any case may make application 
for and obtain a full review of the matter before 
the Commission as in all other cases provided. 
Wake County Hosp. Sys., Inc. v. North Carolina 
Indus. Comm’n, 8 N.C. App. 259, 174 $.E.2d 292 

(1970). 
Question Presented by Action Challenging 

Schedule of Hospital Charges Is Determinable 
by Commission. — An action by a nonprofit 
hospital which challenged the validity of the 
schedule of hospital charges approved by the 
Industrial Commission in the treatment of 
workers’ compensation cases presents a 
question arising under the act which is 
determinable by the Commission. Wake County 
Hosp. Sys., Ine. v. North Carolina Indus. 
Comm’n, 8 N.C. App. 259, 174 S.E.2d 292 (1970). 

Fees in Special Hardship Cases. — The fees 
prescribed by the Commission shall govern 
except that in special hardship cases where 
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sufficient reason therefor is demonstrated to the 
Commission, fees in excess of those published 
may be allowed. Wake County Hosp. Sys., Inc. v. 
North Carolina Indus. Comm’n, 8 N.C. App. 259, 
174 S.E.2d 292 (1970). 
Applied in Salmons v. E.L. Trogden Lumber 

Co., 1 N.C. App. 390, 161 S.E.2d 632 (1968); 

CH. 97. WORKERS’ COMPENSATION ACT § 97-91 

Priddy v. Blue Bird Cab Co., 2 N.C. App. 331, 
163 S.E.2d 20 (1968). 

Stated in Hatchett v. Hitchcock Corp., 240 
N.C. 591, 83 S.E.2d 539 (1954). 

§ 97-91. Commission to determine all questions. — All questions arising 
under this Article is not settled by agreements of the parties interested therein, 
with the approval of the Commission, shall be determined by the Commission, 
except as otherwise herein provided. (1929, c. 120, s. 65.) 

“Questions arising under this Article” would 

seem to consist primarily, if not exclusively, of 
questions for decision in the determination of 
rights asserted by or on behalf of an injured 
employee or his dependents. Clark v. Gastonia 
Ice Cream Co., 261 N.C. 234, 134 S.E.2d 354 
(1964). 

This section is not limited in its application 
solely to questions arising out of an 
employer-employee relationship or in the 
determination of rights asserted by or on behalf 
of an injured employee. Wake County Hosp. 
Sys., Inc. v. North Carolina Indus. Comm’n, 8 
N.C. App. 259, 174 S.E.2d 292 (1970); Spivey v. 
Oakley’s Gen. Contractors, 32 N.C. App. 488, 232 
S.E.2d 454 (1977). 

Jurisdiction of Commission Exclusive. — In 
an action instituted in the superior court under 
the Declaratory Judgment Act or otherwise, 
when the pleadings disclose an 
employee-employer relationship exists so as to 
make the parties subject to the provisions of the 
Workers’ Compensation Act, dismissal is proper, 
for the Industrial Commission has exclusive 
jurisdiction in such cases. Cox v. Pitt County 
Transp. Co., 259 N.C. 38, 129 S.E.2d 589 (1968). 

The Declaratory Judgment Act may not be 
used to determine whether or not the employer’s 
insurance carrier is entitled to the right of 
subrogation against the funds received from the 
third-party tort-feasor, under the provisions of 
§ 97-10.2, since the Industrial Commission has 
the exclusive original jurisdiction to determine 
the question. Cox v. Pitt County Transp. Co., 259 
N.C. 38, 129 S.E.2d 589 (1963). 

Original Jurisdiction of Workers’ 
Compensation Actions. — By statute the 
superior court is divested of original jurisdiction 
of all actions which come within the provisions of 
the Workers’ Compensation Act. Morse v. 
Curtis, 276 N.C. 371, 172 S.E.2d 495 (1970). 
The Commission has the duty to make 

specific findings of fact necessary to determine 
all questions relevant to the issues raised in a 
proceeding before it. Buchanan vy. Mitchell 
County, 38 N.C. App. 596, 248 S.E.2d 399 (1978). 
On appeal, the Commission’s findings of fact 

are conclusive and the role of the reviewing 

court is limited to ascertaining whether there 
was any competent evidence before the 
Commission to support its findings of fact and 
whether the findings of fact justify its legal 
conclusions and decision. Buchanan v. Mitchell 
County, 38 N.C. App. 596, 248 S.E.2d 399 (1978). 

Questions Respecting Existence of 

Insurance and Liability of Insurance Carrier. 

— The Commission is specifically vested by 
statute with jurisdiction to hear “all questions 
arising under” the act. This jurisdiction under 
the statute ordinarily includes the right and duty 
to hear and determine questions of fact and law 
respecting the existence of insurance coverage 
and liability of the insurance carrier. Greene v. 
Spivey, 236 N.C. 485, 73 S.E.2d 488 (1952); Clark 
v. Gastonia Ice Cream Co., 261 N.C. 234, 184 
S.E.2d 354 (1964); Spivey v. Oakley’s Gen. 
Contractors, 832 N.C. App. 488, 232 S.E.2d 454 
(1977). 

But Greene v. Spivey, 236 N.C. 435, 73 S.E.2d 
488 (1952) may not be considered authority for 
the proposition that the Commission has 
equitable jurisdiction to determine whether a 
compensation insurance policy should be 
reformed. Clark v. Gastonia Ice Cream Co., 261 
N.C. 234, 134 S.E.2d 354 (1964). 

The general rule appears to be that, when it is 
ancillary to the determination of the employee’s 
right, the Compensation Commission has 
authority to pass upon a question relating to the 
insurance policy, including fraud in 
procurement, mistake of the parties, 
reformation of the policy, cancellation, existence 

or validity of an insurance contract, coverage of 
the policy at the time of injury and construction 
of extent of coverage. Spivey v. Oakley’s Gen. 
Contractors, 82 N.C. App. 488, 232 S.E.2d 454 
(1977). 

The act does not confer upon the Commission, 
expressly or by implication, jurisdiction to 
determine, in a proceeding in which plaintiff 
asserts no claim against insurer, employer’s 
asserted right to reform the policy and to 
recover from insurer the amount of plaintiff’s 
award. Clark v. Gastonia Ice Cream Co., 261 
N.C. 234, 184 S.E.2d 354 (1964). 
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The sole remedy of a physician to recover for 
services rendered to an injured employee in 
cases where the employee and his employer are 
subject to the act is by application to the 
Industrial Commission in accordance with the 
act, with right of appeal to the courts for review, 
and this remedy is exclusive. This decision is 
equally applicable to charges for hospital 
services rendered to employees in workers’ 
compensation cases. Wake County Hosp. Sys., 
Inc. v. North Carolina Indus. Comm’n, 8 N.C. 

CH. 97. WORKERS’ COMPENSATION ACT § 97-92 

by Commission. — An action by a nonprofit 
hospital which challenged the validity of the 
schedule of hospital charges approved by the 
Industrial Commission in the treatment of 
workers’ compensation cases presents a 
question arising under the act which is 
determinable by the Commission. Wake County 

Hosp. Sys., Inc. v. North Carolina Indus. 
Comm’n, 8 N.C. App. 259, 174 S.E.2d 292 (1970). 

Applied in Worley v. Pipes, 229 N.C. 465, 50 
S.E.2d 504 (1948). 

App. 259, 174 $.E.2d 292 (1970). 
Question Presented by Action Challenging 

Schedule of Hospital Charges Is Determinable 

§ 97-92. Employer’s record and report of accidents; records of Commission 
not open to public; supplementary report upon termination of disability; 
penalty for refusal to make report; when insurance carrier liable. — (a) Every 
employer shall hereafter keep a record of all injuries, fatal or otherwise, received 
by his employees in the course of their employment on blanks approved by the 
Commission. Within five days after the occurrence and knowledge thereof as 
provided in G.S. 97-22 of an injury to an employee, causing his absence from 
work for more than one day, a report thereof shall be made in writing and mailed 
to the Industrial Commission on blanks to be procured from the Commission for 
this purpose. 

(b) The records of the Commission, insofar as they refer to accidents, injuries, 
and settlements shall not be open to the public, but only to the parties satisfying 
the Commission of their interest in such records and the right to inspect them. 

(c) Upon the termination of the disability of the injured employee, or if the 
disability extends beyond a period of 60 days, then, also, at the expiration of such 
eriod the employer shall make a supplementary report to the Commission on 
lanks to be eet from the Commission for the purpose. 
(d) The said report shall contain the name, nature, and location of the business 

of the employer and name, age, sex, and wages and occupation of the injured 
employee, and shall state the date and hour of the accident causing injury, the 
nature and cause of the injury, and such other information as may be required 
by the Commission. 

(e) Any employer who refuses or neglects to make the report required by this 
section shall be liable for a penalty of not less than five dollars ($5.00) and not 
more than twenty-five dollars ($25.00) for each refusal or neglect. The fine 
herein provided may be assessed by the Commission in an open hearing, with the 
right of review and appeal as in other cases. In the event the employer has 
transmitted the report to the insurance carrier for transmission by such 
insurance carrier to the Industrial Commission, the insurance carrier willfully 
neglecting or failing to transmit the report shall be liable for the said penalty. 
(1929, c. 120, s. 66; 1945, c. 766.) 

Cross References. — As to admissibility of 
employer’s report in evidence of hearing, see 
also note to § 97-80. As to tabulation and 
publication of employers’ reports in annual 
report of Commission, see § 97-81(b). 

Report as Evidence. — The report signed by 
the manager of an incorporated employer and 
filed with the Industrial Commission, as 
required by this section, is competent upon the 
hearing and statements contained therein not 
within the personal knowledge of the manager 

are compentent as an admission against interest. 
Carlton v. Bernhardt-Seagle Co., 210 N.C. 655, 
188 S.E. 77 (1936). 
Report as Claim, — Where the employer has 

filed a report with the Commission within the 
prescribed time upon verbal information elicited 
from the representative of the employee by its 
claim agent, the representative being unable to 
read or write, and, the employer admitting 
liability, the report has been filed with the 
Industrial Commission as a claim within one 
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year from date of the accident and contains all 
facts necessary to make an award. Hanks v. 
Southern Pub. Util. Co., 210 N.C. 312, 186 S.E. 

252 (1936). See note to § 97-24. 

Applied in Whitted v. Palmer-Bee Co., 228 
N.C. 447, 46 S.E.2d 109 (1948). 

§ 97-93. Employers required to carry insurance or prove financial ability 
to pay for benefits. — Every employer subject to the provisions of this Article 
relative to the payment of compensation shall either: 

(1) Insure and keep insured his liability thereunder in any authorized 
corporation, association, organization, or in any mutual insurance 
association formed by a group of employers so authorized, or 

(2) Furnish to the Industrial Commission satisfactory proof of his financial 
ability either alone or through membership in a group comprised of two 
or more employers which agree to pool their liabilities under this 
Article, to pay direct the compensation in the amount and manner and 
when due, as provided for in this Article. 

In the case of subdivision (2) above, the Commission may require the deposit 
of an acceptable security, indemnity, or bond to secure the payment of the 
compensation liabilities as they are incurred. A group of two or more employers 
formed for the purpose of demonstrating financial ability to pay direct the 
compensation in the amount and manner and when due shall be governed in all 
respects by this Article and such rules of the Commission as may be promulgated 
hereunder. (1929, c. 120, s. 67; 1948, c. 543; 1973, c. 1291, s. 12; 1979, c. 345.) 

Editor’s Note. — The 1979 amendment 
divided this section into two paragraphs, and 
divided the first sentence into two subdivisions. 
The amendment also inserted “either alone or 
through membership in a group comprised of 
two or more employers which agree to pool their 
liabilities under this Article” in subdivision (2) of 
the first paragraph, substituted “In the case of 
subdivision (2) above” for “In the latter case” at 
the beginning of the first sentence of the second 
paragraph, and added the second sentence of the 
second paragraph. 

For comment on the provisions of this and 
other sections in relation to the law of contracts, 
see 13 N.C.L. Rev. 102. 
The manifest legislative intent is that the 

employer’s liability should be insured at all 
times. Moore v. Adams Elec. Co., 264 N.C. 667, 
142 S.E.2d 659 (1965). 
Employer Primarily Liable. — An award was 

entered in favor of the dependents of a deceased 
employee for payment of compensation in 
weekly installments for the death of the 
employee. After the insurance carrier had paid 
several installments, it defaulted in the payment 
of the balance because of insolvency. Under the 
provisions of the act the employer is primarily 
liable to the employee, which obligation is 
unimpaired by its contract with an insurer for 
insurance protection, or by the insurer’s 
subrogation to the rights of the employer upon 
paying or assuming the payment of an award, 
and the employer is not relieved of its liability to 
the dependents of the deceased employee for the 
balance of the weekly payments because of the 
insolvency of the insurer. Roberts v. City Ice & 
Coal Co., 210 N.C. 17, 185 S.E. 438 (1936). 

The employer, held liable for the balance of an 
award after the insolvency of the insurer, is not 
entitled to a credit for the amount paid the 
dependents out of the judgment against the 
third-person tort-feasor or for the amount paid 
plaintiff’s attorneys in that action, the amount 
paid the dependents out of the judgment being 
an amount in addition to the award, and the 
award not being subject to reduction by such 
amount. Roberts v. City Ice & Coal Co., 210 N.C. 
17, 185 S.E. 488 (1936). 

Cancellation of Policy. — Employer’s 
insurance policy was cancellable on 10 days’ 
-written notice. Notice was held effective from 
the time of receipt by insured, even though he 
mislaid it and never read it or knew its purport. 
Nor was the policy kept in force as to a later 
injured employee by failure of the carrier to give 
notice to the Industrial Commission or to the 
North Carolina Rating Bureau in accordance 
with their rules, even though the policy is made 
expressly subject to the law concerning 
cancellation notices. The rules of these bodies do 
not have the force of law as to such matters. 
Motsinger v. Perryman, 218 N.C. 15, 9 S.E.2d 
511 (1940). 
Quoted in Ashe v. Barnes, 255 N.C. 310, 121 

S.E.2d 549 (1961); Smith v. Liberty Mut. Ins. Co., 
409 F, Supp, 1211 (M.D.N.C. 1976). 

Stated in Thompson’s Dependents v. Johnson 
Funeral Home, 205 N.C. 801, 172 S.E. 500 (1934). 

Cited in Matros v. Owen, 229 N.C. 472, 50 
S.E.2d 509 (1948); Evans v. Tabor City Lumber 
Co., 282 N.C. 111, 59 S.E.2d 612 (1950). 
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§ 97-94. Employers required to give proof within 30 days that they have 
complied with preceding section; fine for not keeping liability insured; 
review; liability for compensation; failure to secure payment of 
compensation a misdemeanor. — (a) Every employer subject to the 
compensation provisions of this Article shall, within 30 days, after this Article 
takes effect, file with the Commission, in form prescribed by it, and thereafter, 
annually or as often as may be necessary, evidence of his compliance with the 
provisions of G.S. 97-93 and all others relating thereto. 

(b) Any employer required to secure the payment of compensation under this 
Article who refuses or neglects to secure such compensation shall be punished 
by a fine of ten cents (10¢) for each employee, but not less than one dollar ($1.00) 
nor more than fifty dollars ($50.00) for each day of such refusal or neglect, and 
until the same ceases; and he shall be liable during continuance of such refusal 
or neglect to an employee either for compensation under this Article or at law 
in the same manner as provided in G.S. 97-14. 

The fine herein provided may be assessed by the Commission in an open 
hearing, with the right of review and appeal as in other cases. 

(c) Any employer required to secure the payment of compensation under this 
Article who wilfully refuses or neglects to secure such compensation shall be 
guilty of a misdemeanor and upon conviction shall be fined or imprisoned, or 
both, in the discretion of the court. (1929, c. 120, s. 68; 1945, ce. 766; 1963, c. 499; 
tyio. ce, L29T Salsa 

Quoted in Roberts v. City Ice & Coal Co., 210 Mut. Ins. Co., 409 F. Supp. 1211 (M.D.N.C. 1976). 
N.C. 17, 185 S.E. 488 (1936); Smith v. Liberty 

§ 97-95. Actions against employers failing to effect insurance or qualify as 
self-insurer. — As to every employer subject to the provisions of this Article 
who shall fail or neglect to keep in effect a policy of insurance against 
compensation liability arising hereunder with some insurance carrier as provided 
in G.S. 97-93, or who shall fail to qualify as a self-insurer as provided in the 
Article, in addition to other penalties provided by this Article, such employer 
shall be liable in a civil action which may be instituted by the claimant for all such 
compensation as may be awarded by the Industrial Commission in a proceeding 
properly instituted before said Commission, and such action may be brought by 
the claimant in the county of his residence or in any county in which the 
defendant has any property in this State; and in said civil action, ancillary 
remedies provided by law in civil actions of attachment, receivership, and other 
appropriate ancillary remedies shall be available to plaintiff therein. Said action 
may be instituted before the award shall be made by the Industrial Commission 
in such case for the purpose of preventing the defendant from disposing of or 
removing from the State of North Carolina for the purpose of defeating the 
pereaene of compensation any property which the defendant may own in this 
tate. In said action, after being instituted, the court may, after proper 

amendment to the pleadings therein, permit the recovery of a judgment against 
the defendant for the amount of compensation duly awarded by the North 
Carolina Industrial Commission and subject any property seized in said action 
for payment of the judgment so een The institution of said action shall in 
no wise interfere with the jurisdiction of said Industrial Commission in hearing 
and determining the claim for compensation in full accord with the provisions 
of this Article. Nothing in this section shall be construed to limit or abridge the 
rights of an employee as provided in subsection (b) of G.S. 97-94. (1941, ¢. 352.) 

Section Held Valid. — This section was held made before its passage. Byrd v. Johnson, 220 
valid as applied to a claim arising and an award N.C. 184, 16 S.E.2d 848 (1941). 
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This section affects procedure only and does 
not disturb any vested rights. It must be 
construed prospectively and not retrospectively. 
Byrd v. Johnson, 220 N.C. 184, 16 S.E.2d 843 
(1941). 

Attachment. — The provisions of this section, 
in force from its ratification on March 15, 1941, 
were available to claimants who instituted a civil 
action alleging that the Industrial Commission 
had awarded them compensation in a stipulated 
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had failed and neglected to keep in effect a policy 
of compensation insurance and had failed to 
qualify as a self-insurer, that defendant was 
disposing of and removing all his property from 
the State, and praying that a warrant of 
attachment issue against defendant’s property. 
The warrant of attachment was issued, and 
defendant’s exception to the refusal of the court 
to vacate it was held without merit. Byrd v. 
Johnson, 220 N.C. 184, 16 S.E.2d 848 (1941). 

sum on March 24, 1941, that defendant employer 

§ 97-96. Certificate of compliance with law; revocation and new certificate. 
— Whenever an employer has complied with the provisions of G.S. 97-98, relating 
to self-insurance, the Industrial Commission shall issue to such employer a 
certificate, which shall remain in force for a period fixed by the Commission, but 
the Commission may upon at least 60 days’ notice and a hearing to the employer, 
revoke the certificate upon satisfactory evidence for such revocation having 
been presented. At any time after such revocation the Commission may grant 
a new certificate to the employer upon his petition. (1929, c. 120, s. 69.) 

§ 97-97. Insurance policies must contain clause that notice to employer is 
notice to insurer, etc. — All policies insuring the payment of compensation 
under this Article must contain a clause to the effect that, as between the 
employer and the insurer the notice to or acknowledgment of the occurrence of 
the injury on the part of the insured employer shall be deemed notice or 
knowledge as the case may be, on the part of the insurer; that jurisdiction of the 
insured for the purposes of this Article shall be jurisdiction of the insurer, that 
the insurer Pant all things be bound by and subject to the awards, judgments, 
or decrees rendered against such insured employer, and that insolvency or 
bankruptcy of the employer and/or discharge therein shall not relieve the 
insurer from the payment of compensation for disability or death sustained by 
an employee during the life of such policy or contract. (1929, c. 120, s. 70.) 

§ 97-98. Policy must contain agreement promptly to pay benefits; 
continuance of obligation of insurer in event of default. — No policy of 
insurance against liability arising under this Article shall be issued unless it 
contains the agreement of the insurer that it will promptly pay to the person 
entitled to same all benefits conferred by this Article, and all installments of the 
compensation that may be awarded or agreed upon, and that the obligation shall 
not be affected by any default of the insured after the injury or by any default 
in giving notice required by such policy or otherwise. Such agreement shall be 
construed to be a direct promise by the insurer to the person entitled to 
compensation enforceable in his name. (1929, c. 120, s. 71.) 

Cross References. — As to cancellation of 
policies, see note to § 97-93. As to “The Stock 

Carrier Estopped to Deny Existence of 
Master-Servant Relationship. — Where 

Workers’ Compensation Security Fund,’ see 
§ 97-107. 
Under this section, an employee has the 

right to enforce the insurance contract made 

for his benefit. Hartsell v. Thermoid Co., 249 
N.C. 527, 107 S.E.2d 115 (1959). 
Ambiguous Provisions Resolved against 

Carrier. — Ambiguous provisions must be 
resolved against the carrier. Kenan v. Duplin 
Motor Co., 203 N.C. 108, 164 S.E. 729 (1932). See 
Williams v. Ornamental Stone Co., 232 N.C. 88, 
59 S.E.2d 193 (1950). 

defendant carrier, at the request of employer, 
attached a rider to its policy covering “S, logging 
contractor,” it is estopped to deny that plaintiff, 
who was working for S, was an employee of 
defendant. Greenway v. Riverside Mfg. Co., 206 
N.C. 599, 175 S.E. 112 (1934). 

Provision Reducing Carrier’s Liability 
Where Employee Paid in Part by State. — 

Claimant was paid for janitorial work partly by 
the local board of education and partly by the 
State School Commission. He was injured while 
doing extra, after-hours work solely for and at 
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the expense of the board. A stipulation in the 
insurance contract with the board reduced the 
carrier’s liability where part of the employee’s 
wage was paid by the State. This clause was held 
inapplicable to the instant case, since pay for the 
job in which he was injured was not shared by 
the State, even though the award was figured on 
the basis of his regular weekly wage which the 
State did share. Casey v. Board of Educ., 219 
N.C. 739, 14 8.E.2d 853 (1941). 
A somewhat — similar __hability-limiting 

indorsement on an insurance policy (set out in 
the case) was held not applicable to relieve the 
carrier where a teacher of vocational education 
was paid in part with funds supplied by the 
State. Callihan v. Board of Educ., 222 N.C. 381, 
23 S.E.2d 297 (1942). 

Policy Covering “Operations Conducted 
from” Main Place of Business. — Where a 
policy covered a Charlotte employer inter alia on 
“operations ... conducted ... from” the main 

place of business, it was proper for the 
Commission to find that an employee going daily 
to lay tile nearby in South Carolina and expected 
to report back at headquarters each evening, 
who was killed in North Carolina on such return 
journey, was within the policy, even though the 
tile company had a policy in another company 
covering its operations in South Carolina and the 
North Carolina carrier did not receive any 
premium for the South Carolina job. Mion v. 
Atlantic Marble & Tile Co., 217 N.C. 7438, 9 
S.E.2d 501 (1940). 

Injury at Quarry 40 Miles from Employer’s 
Main Plant. — A _ policy designated the 
operations of the insured as “‘concrete products 
mfg.— shop or yard work only,” and gave as the 
location the address of the main plant of the 
insured. The policy covered injuries sustained by 
reason of the business operations, which were 
stated to include “... all operations necessary, 
incident or appurtenant thereto... whether 
such operations are conducted at the work 
places defined... or elsewhere...” The policy 
further provided that no other business 
Operations were covered. An injury received at 
defendant’s quarry, 40 miles from the main 

CH. 97. WORKERS’ COMPENSATION ACT § 97-99 

plant, was held to be covered by this policy; it 
was “one of the work places of the company.” 
Williams v. Ornamental Stone Co., 232 N.C. 88, 
59 S.E.2d 193 (1950). 
Quarrying Operations Carried on _ in 

Connection with Trucking Business. — 
Defendant carrier’s policy covered defendant 
trucker’s employees, including — specifically 
blacksmiths and service away from the business 
headquarters. The employer not only hauled 
stone for others but, without disclosure to the 
carrier, operated a quarry from which he sold 
and delivered stone. Deceased employee, a 
blacksmith, worked at the quarry only but 
repaired some shovels and other tools used in 
connection with the trucking as well as the 
quarry machinery. He was on the general 
payroll. The policy provided for adjustment of 
the premiums on a payroll check-over made at 
the end of the policy period. It was held that the 
Commission’s finding that the quarrying 
operations were carried on in connection with 
the trucking business and that the employee was 
covered by the policy was supported by 
competent evidence and was binding on the 
court. An award against the carrier was upheld. 
Miller v. Caudle, 220 N.C. 308, 17 S.E.2d 487 
(1941). 
Truck Driver Engaged in Unloading Logs. — 

It was found that defendant motor company did 
log hauling as an incident to its regular business. 
A policy in terms covering injuries to drivers was 
held to cover plaintiff, a regularly employed 
truck driver, who was engaged in unloading logs 
for the motor company. The carrier had 
contended that injuries in this type of work were 
outside the policy. Kenan v. Duplin Motor Co., 
203 N.C. 108, 164 S.E. 729 (1932). 

Notice of Cancellation of Policy. — Where 
policy provided for 10 days’ notice of 
cancellation and plaintiff was injured within 10 
days from the day the employer received notice 
of cancellation but more than 10 days after such 
notice was mailed, the carrier is liable as the 10 
days date from the time of receipt of the notice. 
Pettit v. Wood-Owen Trailer Co., 214 N.C. 335, 
199 S.E. 279 (1938). 

§ 97-99. Law written into each insurance policy; form of policy to be 
approved by Commissioner of Insurance; cancellation; single catastrophe 
hazards. — (a) Every policy for the insurance of the compensation herein 
provided, or against age! therefor, shall be deemed to be made subject to the 
provisions of this Article. No corporation, association or organization shall enter 
into any such policy of insurance unless its form shall have been approved by 
the Commissioner of Insurance. No policy form shall be approved unless the 
same shall provide a 30-day prior notice of an intention to cancel same by the 
carrier to the insured by registered mail or certified mail. This shall not apply 
to the expiration date shown in the policy. The carrier may cancel the policy for 
nonpayment of premium on 10 days’ written notice to the insured, and the 
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insured may cancel the policy on 10 days’ written notice by registered mail or 
certified mail to the carrier. Whenever notice of intention to cancel is required 
to be given by registered or certified mail, no cancellation by the insurer shall 
be effective unless and until such method is employed and completed. 

(b) This Article shall not apply to policies of insurance against loss from 
explosion of boilers or flywheels or other similar single catastrophe hazards: 
Provided, that nothing herein contained shall be construed to relieve the 
employer from erent for injury or death of an employee as a result of such 
explosion or catastrophe. (1929, ¢c. 120, s. 72; 1945, c. 381, s. 1; 1959, c. 863, s. 5; 
POT, G26 

Editor’s Note. — By virtue of Session Laws 
1943, c. 170, “Commissioner of Insurance” has 
been substituted for “Insurance Commissioner” 
in subsection (a). 

Purpose of Notice. — The _ statutory 
requirement of 30 days’ notice of intent to cancel 
was intended to assure an employer sufficient 
opportunity to procure other insurance. Moore v. 
Adams Elec. Co., 264 N.C. 667, 142 S.E.2d 659 
(1965). 

This section applies to all workers’ 
compensation insurance. Moore v. Adams Elec. 
Co., 264 N.C. 667, 142 S.E.2d 659 (1965). 

All relevant provisions of the Workers’ 

Compensation Act become a part of each 
policy of insurance procured pursuant to the 
act. Hartsell v. Thermoid Co., 249 N.C. 527, 107 
S.E.2d 115 (1959). 
Whether Such Insurance Be Evidenced by 

A valid binder for workers’ compensation 
insurance cannot be terminated except by the 
giving to the insured of the 380 days’ notice 
required by this section for cancellation of a 
formal policy. Wiles v. Mullinax, 270 N.C. 661, 
155 §.E.2d 246 (1967). 

Insurer is not obligated to notify insured of 
date specified in contract for termination. But 

where termination results from _ insurer’s 
affirmative action, he must give notice of the 
date when cancellation will become effective. 
Moore vy. Adams Elec. Co., 264 N.C. 667, 142 
S.E.2d 659 (1965). 

Applied in Moore v. Adams Elec. Co., 259 N.C. 
735, 131 S.E.2d 356 (1968). 

Stated in Spivey v. Oakley’s Gen. Contractors, 
32 N.C. App. 488, 282 S8.E.2d 454 (1977). 

Cited in Wiles v. Mullinax, 275 N.C. 473, 168 
S.E.2d 366 (1969). 

Binder or by Policy. — See Moore v. Adams 
Elec. Co., 264 N.C. 667, 142 S.E.2d 659 (1965). 

§ 97-100. Rates for insurance; carrier to make reports for determination of 
solvency; tax upon premium; returned or canceled premiums; reports of 
premiums collected; wrongful or fraudulent representation of carrier 
punishable as misdemeanor; notices to carrier; employer who carries own 
risk shall make report on payroll. — (a) The rates charged by all carriers of 
insurance, including the parties to any mutual insurance association writing 
insurance against the liability for compensation under this Article, shall be fair, 
reasonable, and adequate. 

(b) Each such insurance carrier shall report to the Commissioner of 
Insurance, in accordance with such reasonable rules as the Commissioner of 
Insurance may at any time prescribe, for the purpose of determining the 
solvency of the carrier and the adequacy of its rates; for such purpose the 
Commissioner of Insurance may inspect the books and records of such insurance 
carrier, and examine its agents, officers, and directors under oath. 

(c) Every person, partnership, association, corporation, whether organized 
under the laws of this or any other state or country, every mutual company or 
association and every other insurance carrier insuring employers in this State 
against liability for personal injuries to their employees, or death caused 
thereby, under the provisions of this Article, shall, as hereinafter provided, pay 
a tax upon the premium received, whether in cash or notes, in this State, or on 
account of business done in this State, for such insurance in this State, at the 
rate provided in the Revenue Act then in force, which tax shall be in lieu of all 
other taxes on such premiums, which tax shall be assessed and collected as 
hereinafter provided; provided, however, that such insurance carriers shall be 
credited with all canceled or returned premiums actually refunded during the 
year on such insurance. 
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(d) Every such insurance carrier shall, for the six months ending December 
31, 1929, and annually thereafter, make a return, verified by the affidavit of its 
president and secretary, or other chief officers or agents, to the Commissioner 
of Insurance, stating the amount of all such premiums and credits during the 
period covered by such return. Every insurance carrier required to make such 
return shall file the same with the Commissioner of Insurance on or before the 
first day of April after the close of the period covered thereby, and shall at the 
same time pay to the State Insurance Commissioner the tax provided in the 
Revenue Act then in force on such premium ascerfained, as provided in 
subsection (c) hereof, less returned premium on canceled policies. 

(e) If any such insurance carrier shall fail or refuse to make the return 
required by this Article, the said Commissioner of Insurance shall assess the tax 
teat such insurance carrier at the rate herein provided for, on such amount 
of premium as he may deem just, and the proceedings thereon shall be the same 
as if the return had been made. 

(f) If any such insurance carrier shall withdraw from business in this State 
before the tax shall fall due, as herein provided, or shall fail or neglect to pay 
such tax, the Commissioner of Insurance shail at once proceed to collect the 
same; and he is hereby empowered and authorized to employ such legal process 
as may be necessary for that purpose, and when so collected he shall pay the 
same into the State treasury. The suit may be brought by the Commissioner of 
Insurance, in his official capacity, in any court of this State having jurisdiction. 
Reasonable attorney’s fees may be taxed as costs therein, and process may issue 
to any county of the State, and may be served as in civil actions, or in case of 
Dene ona tee associations, partnerships, interindemnity contracts, upon any 
agent of the parties thereto upon whom process may be served under the laws 
of this State. 

(g) Any person or persons who shall in this State act or assume to act as agent 
for any such insurance carrier whose authority to do business in this State has 
been suspended, while such suspension remains in force, or shall neglect or 
refuse to comply with any of the provisions of this section obligatory upon such 
person or party or who shall willfully make a false or fraudulent statement of 
the business or condition of any such insurance carrier, or false or fraudulent 
return as herein provided, tall be deemed guilty of a misdemeanor, and upon 
conviction shall be punished by a fine of not less than one hundred ($100.00) nor 
more than one thousand dollars ($1,000), or by imprisonment for not less than 
10 nor more than 90 days, or both such fine and imprisonment in the discretion 
of the court. 

(h) Whenever by this Article, or the terms of any policy contract, any officer 
is required to give any notice to an insurance carrier, the same may be given by 
delivery, or by mailing by registered letter properly addressed and stamped, to 
the principal office or general agent of such insurance carrier within this State, 
or to its home office, or to the secretary, general agent, or chief officer thereof 
in the United States, or the State Insurance Commissioner. 

(i) Any insurance carrier liable to pay a tax upon premiums under this Article 
shall not be liable to pay any other or further tax upon such premiums, under 
any other law of this State. 
i) Every employer carrying his own risk under the provisions of G.S. 97-93 

shall, under oath, report to the Commission his payroll, subject to the provisions 
of this Article. Such report shall be made in form prescribed by the Commission, 
and at the times herein provided for premium reports by insurer. The 
Commission shall assess against such payroll a maintenance fund tax computed 
by taking such percent of the basic premiums charged against the same or most 
similar industry or business taken from the manual insurance rate then in force 
in this State as is assessed in the Revenue Act against the insurance carriers for 
premiums collected on compensation insurance policies. Receipts collected under 
this subsection shall be deposited to the credit of the State Treasurer as general 
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fund revenue. (1929, c. 120, s. 73; 1981, c. 274, s. 138; 1947, c. 574; 1961, c. 833, 
By Lo, 1971, G O20, B13) 

Cross References. — As to the North Carolina 
Rate Bureau, see § 58-124.17 et seq. As to the 
regulation of insurance rates, see § 58-131.34 et 
seq. 

Editor’s Note. — The 1977 amendment, 
effective Sept. 1, 1977, in subsection (a), deleted 
“with due allowance for merit rating; and all 
risks of the same kind and degree of hazard shall 
be written at the same rate by the same carrier” 
from the end of the subsection and deleted the 
former second sentence, requiring approval by 
the Commissioner of Insurance of a policy’s rate 
and an insurance carrier’s basic and merit rating 
schedules. 

Session Laws 1977, c. 828, s. 25, as amended 
by Session Laws 1979, ¢c. 824, s. 8, provides: 
“This act shall become effective September 1, 
1977, and shall not affect any existing policy 
during the existing term of said policy.” Prior to 
the 1979 amendment, Session Laws 1977, ¢c. 828, 
s. 25, provided: “This act shall become effective 
September 1, 1977, and will expire September 1, 
1980, and shall not affect any existing policy 
during the existing term of said policy.” 

Session Laws 1977, c. 828, s. 24, contains a 
severability clause. 

Clause Stating That Policy Is Subject to 
Rates Promulgated by Insurance 
Commissioner. — Where a clause in an 
insurance policy states that the policy is subject 
to the rates promulgated by the Insurance 
Commissioner, such clause will be enforced. 
Travelers’ Ins. Co. v. Murdock, 208 N.C. 223, 179 
S.E. 886 (1935). 
Money Received Under Subsection (j). — For 

case decided prior to the 1961 amendment, which 
added the last sentence to subsection (j), see 

North Carolina Indus. Comm’n v. O’Berry, 197 
N.C. 595, 150 S.E. 44 (1929). 

Applied in State ex rel. Commissioner of Ins. 
v. Compensation Rating & Inspection Bureau, 30 
N.C. App. 332, 226 S.E.2d 822 (1976). 

Cited in State ex rel. Commissioner of Ins. v. 
State ex rel. Attorney Gen., 19 N.C. App. 263, 
198 S.E.2d 575 (1973); State ex rel. Commissioner 
of Ins. v. North Carolina Rate Bureau, 40 N.C. 
App. 85, 252 S.E.2d 811 (1979). 

§ 97-101. Collection of fines and penalties. — The Industrial Commission 
shall have the power by civil action brought in its own name to enforce the 
collection of any fines or penalties provided by this Article, and fines or penalties 
collected by the Commission shall become a part of the maintenance fund 
referred to in subsection (j) of G.S. 97-100. (1931, ¢. 274, s. 14.) 

ARTICLE 2. 

Compensation Rating and Inspection Bureau. 

§§ 97-102 to 97-104.6: Repealed by Session Laws 1977, c. 828, s. 8, as 
amended by Session Laws 1979, c. 824, s. 8, effective September 1, 1977. 

Cross References. — As to the North Carolina 
Rate Bureau, see § 58-124.17 et seq. As to the 
regulation of insurance rates, see § 58-131.34 et 
seq. 

Editor’s Note. — Session Laws 1977, c. 828, s. 
25, as amended by Session Laws 1979, c. 824, s. 
8, provides: “This act shall become effective 
September 1, 1977, and shall not affect any 
existing policy during the existing term of said 

policy.” Prior to the 1979 amendment, Session 
Laws 1977, c. 828, s. 25, provided: ‘This act shall 
become effective September 1, 1977, and will 
expire September 1, 1980, and shall not affect 
any existing policy during the existing term of 
said policy.” 

Session Laws 1977, c. 828, s. 24, contains a 
severability clause. 
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ARTICLE 38. 

Security Funds. 

§ 97-105. Title of Article. — This Article shall be known as the Workers’ 
Compensation Security Fund Act. (19385, c. 228, s. 1; 1979, c. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, substituted ‘Workers’ ” 

for ‘“‘Workmen’s.” 

§ 97-106. Definitions. — As hereafter used in this Article, unless the context 
or subject matter otherwise requires: 

“Carrier” means either a stock carrier or a mutual carrier, as the context may 
require. 

“Commissioner” means the Insurance Commissioner of this State. 
“Fund” means either the stock fund or the mutual fund as the context may 

require. 
“Funds” mean the stock fund and the mutual fund. 
“Fund year” means the calendar year. 
“Insolvent stock carrier” or ‘insolvent mutual carrier” means a stock carrier 

or a mutual carrier, as the case may be, which has been determined to be 
insolvent, or for which or for the assets of which a receiver has been appointed 
by a court or public officer of competent jurisdiction and authority. 

“Mutual carrier’ means any mutual corporation or association and any 
reciprocal or interinsurance exchange authorized to transact the business of 
workmen’s compensation insurance in this State, except an insolvent mutual 
carrier. 

“Mutual fund” means the Mutual Workmen’s Compensation Security Fund 
created by this Article. 

“Stock carrier’ means any stock corporation authorized to transact the 
business of workmen’s compensation insurance in this State, except an insolvent 
stock carrier. 

“Stock fund’? means the Stock Workmen’s Compensation Security Fund 
created by this Article. 
“Workmen’s Compensation Act” means the Workmen’s Compensation Act of 

the State of North Carolina, being G.S. 97-1 to 97-101 as amended and 
supplemented. (1935, c. 228, s. 2; 1941, c. 298, s. 1.) 

Editor’s Note. — Section 97-1.1 provides that funds referred to in this section and created by 
any act referring to the ‘“Workmen’s’ §§ 97-107 and 97-114 from “The Stock 
Compensation Act” or ‘“workmen’s Workmen’s Compensation Security Fund” and 
compensation” shall be deemed to refer ‘The Mutual Workmen’s Compensation Security 
respectively to the ‘Workers’ Compensation 
Act” and ‘workers’ compensation.” Session 
Laws 1979, c. 714, s. 2 changes names of the 

Fund” to “The Stock Workers’ Compensation 
Security Fund” and “The Mutual Workers 

Compensation Security Fund.” 

§ 97-107. Stock Workers’ Compensation Security Fund created. — There is 
hereby created a fund to be known as “The Stock Workers’ Compensation 
Security Fund,” for the purpose of assuring to persons entitled thereto the 
compensation provided by the Workers’ Compensation Act for employments 
insured in insolvent stock carriers. Such fund shall be applicable to the payment 
of valid claims for compensation or death benefits heretofore or hereafter made 
pursuant to the Workers’ Compensation Act, and remaining unpaid, in whole or 
in part, by reason of the default, after the effective date of this Article, of an 
insolvent stock carrier. Expenses of administration also shall be paid from the 
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fund as herein provided. Such fund shall consist of all contributions received and 
paid into the fund by stock carriers, as herein defined, all property and securities 
acquired by and through the use of moneys belonging to the fund, and of interest 
earned upon moneys deposited or invested as herein provided. The fund shall be 
administered by the Guiliitiaionied of this State in accordance with the 
provisions of this Article. (1985, c. 228, s. 3; 1979, c. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, substituted ‘Workers’ ” 

for ‘“Workmen’s”’ in three places. 

§ 97-108. Verified report of premiums to be filed by stock carrier. — Every 
stock carrier shall, on or before the first day of September, 1935, file with the 
Treasurer of the State and with the Commissioner identical returns, under oath, 
on a form to be prescribed and furnished by the Commissioner, stating the 
amount of net written premiums for the six months’ period ending June 30, 1935 
on policies issued, renewed or extended by such carrier, to insure payment of 
compensation pursuant to the Workers’ Compensation Act. For the purposes of 
this Article “net written premiums” shall mean gross written premiums less 
return proms on policies returned not taken, and on policies canceled. 
Thereafter, on or before the first day of March and September of each year, each 
such carrier shall file similar identical returns, stating the amount of such net 
written premiums for the six months’ period ending, respectively, on the 
preceding December 31 and June 30, on policies issued, renewed or extended by 
such carrier. (1935, c. 228, s. 4; 1979, c. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, for “Workmen’s” near the end of the first 
effective July 1, 1979, substituted ‘“Workers’” sentence. 

§ 97-109. Contributions by stock carriers of 1% of net written premiums. 
— For the privilege of carrying on the business of workers’ compensation 
insurance in this State, every stock carrier shall pay into the stock fund on the 
first day of September, 1935, a sum equal to one per centum (1%) of its net 
written premiums as shown by the return hereinbefore prescribed for the period 
ending June 30, 1935, and thereafter each such stock carrier, upon filing each 
semiannual return, shall pay a sum equal to one per centum (1%) of its net 
eee Daan for the period Bate by such return. (19385, c. 228, s. 5; 1979, 
Ge aBeae: 

Editor’s Note. — The 1979 amendment, for ‘“workmen’s’” near the beginning of the 
effective July 1, 1979, substituted ‘‘workers’”’ _ section. 

§ 97-110. Contributions to stop when stock fund equals 5% of loss reserves; 
resumption of contributions. — When the aggregate amount of all such 
payments into the stock fund, together with accumulated interest thereon, less 
all its expenditures and known liabilities, becomes equal to five per centum (5%) 
of the loss reserves of all stock carriers for the payment of benefits under the 
Workers’ Compensation Act as of December 31, next preceding, no further 
contributions to said fund shall be required to be made; provided, however, that 
whenever, thereafter, the amount of said fund shall be reduced below five per 
centum (5%) of such loss reserves as of said date by reason of payments from 
and known liabilities of said stock fund, then such contribution to said fund shall 
be resumed forthwith, and shall continue until said fund, over and above its 
known liabilities, shall be equal to five per centum (5%) of such reserves. (1935, 
c. 228, s. 6; 1979, c. 714, s: 2.) 
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Editor’s Note. — The 1979 amendment, for “Workmen’s” near the middle of the section. 
effective July 1, 1979, substituted ‘Workers’ ”’ 

§ 97-111. Rules and regulations for administration of stock fund; 
examination of books and records; penalty for failure to file report or pay 
assessment; revocation of license. — The Commissioner may adopt, amend and 
enforce rules and regulations necessary for the proper administration of said 
stock fund. In the event any stock carrier shall fail to file any return or make 
any payment required by this Article, or in case the Commissioner shall have 
cause to believe that any return or other statement filed is false or inaccurate 
in any particular, or that any payment made is incorrect, he shall have full 
authority to examine all the books and records of the carrier for the purpose of 
ascertaining the facts and shall determine the correct amount to be paid and may 
Prone in any court of competent jurisdiction to recover for the benefit of the 
und any sums shown to be due upon such examination and determination. Any 
stock carrier which fails to make any statement as required by this Article, or 
to pay any contribution to the stock fund when due, shall Herepe forfeit to said 
fund a penalty of five per centum (5%) of the amount of unpaid contribution 
determined to be due as provided by this Article plus one per centum (1%) of such 
amount for each month of delay, or fraction thereof, after the expiration of the 
first month of such delay, but the Commissioner may upon good cause shown 
extend the time for filing of such return or payment. The Commissioner shall 
revoke the certificate of authority to do business in this State of any carrier 
which shall fail to comply with the provisions of this Article or to pay any penalty 
imposed in accordance with this Article. (1935, c. 228, s. 7.) 

§ 97-112. Separation of stock fund; disbursements; investments. — The 
stock fund created by this Article shall be separate and apart from any other 
funds so created and from all other State moneys. The State Treasurer shall be 
the custodian of said fund; and all disbursements from said fund shall be made 
by the State Treasurer upon vouchers signed by the Commissioner as 
hereinafter provided. The State Treasurer shall invest the assets of the fund in 
accordance with the provisions of G.S. 147-69.2 and 147-69.8. (1935, ¢c. 228, s. 8; 
19793. 4678) 5.) 

Editor’s Note. — The 1979 amendment _ the direct obligations of or which are guaranteed 
substituted the last sentence for the former as to principal and interest by the United States 
third and fourth sentences, which provided for or North Carolina, and for the sale of such 
investment only in bonds or securities which are _ securities by the State Treasurer. 

§ 97-113. Payment of claim from stock fund when carrier insolvent; 
subrogation of employer paying claim; recovery against employer or receiver 
of insolvent carrier. — (a) A valid claim for benefits, or installments thereof, 
heretofore or hereafter made pursuant to the Workers’ Compensation Act, 
which has remained or shall remain due and unpaid for 60 days, by reason of 
default by an insolvent stock carrier, shall be paid from the stock fund in the 
manner provided in this section. Any person in interest may file with the 
Commissioner an application for payment of benefits from the stock fund on a 
form prescribed and furnished by the Commissioner. If there has been an award, 
final or otherwise, a certified copy thereof shall accompany the application. The 
Commissioner shall thereupon certify to the State Treasurer such award for 
parent according to the terms of the same, whereupon payment shall be made 
y the State Treasurer. 
(b) Payment of benefits from the stock fund shall give the fund no right of 

recovery against the employer. 
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(c) An employer may pay such award or part thereof in advance of payment 
from the stock fund and shall thereupon be subrogated to the rights of the 
een ih or other party in interest against such fund to the extent of the amount 
so paid. 

(d) The State Treasurer as custodian of the stock fund shall be entitled to 
recover the sum of all liabilities of such insolvent carrier assumed by such fund 
from such carrier, its receiver, liquidator, rehabilitator or trustee in bankruptcy 
and may prosecute an action or other proceedings therefor. All moneys 
recovered in any such action or proceedings shall forthwith be placed to the 
credit of the stock fund by the State Treasurer to reimburse the stock fund to 
the extent of the moneys so recovered and paid. (1935, ¢c. 228, s. 9; 1971, ¢. 548, 
a8, D2 1 OO mers 4 oso) 

Editor’s Note. — The 1979 amendment, for ‘““Workmen’s” near the beginning of the first 
effective July 1, 1979, substituted ‘““Workers’”’ sentence of subsection (a). 

§ 97-114. Mutual Workers’ Compensation Security Fund created. — There 
is hereby created a fund to be known as “The Mutual Workers’ Compensation 
Security Fund,” for the purpose of assuring to persons entitled thereto the 
benefits provided by the Workers’ Compensation Act for employments insured 
in insolvent mutual carriers. Such fund shall be applicable to the payment of 
valid claims for benefits heretofore or hereafter made pursuant to the Workers’ 
Compensation Act, and remaining unpaid, in whole or in part, by reason of the 
default, after the effective date of this Article, of an insolvent mutual carrier. 
Expenses of administration also shall be paid from the fund as herein provided. 
Such fund shall consist of all contributions received and paid into the fund by 
mutual carriers, as herein defined, of property and securities acquired by and 
through the use of moneys belonging to the fund and of interest earned upon 
moneys deposited or invested as herein provided. The fund shall be administered 
by the Commissioner in accordance with the provisions of this Article. The State 
Treasurer shall be the custodian of the fund, and shall invest its assets in 
accordance with the provisions of G.S. 147-69.2 and 147-69.3. (1935, c. 228, s. 10; 
1971; e548) 8.331979; c. 467, Ss. .63-c.,714,-s. 2.) 

Editor’s Note. — The first 1979 amendment 
added the last sentence. 

The second 1979 amendment, effective July 1, 
1979, substituted ‘““Workers’ ” for ““Workmen’s” 
in four places. 

§ 97-115. Verified report of premiums to be filed by mutual carrier; 
equalization of payments by reciprocal or interinsurance exchanges. — 
Every mutual carrier shall, on or before the first day of September, 1935, file 
with the Treasurer of the State and with the Commissioner identical returns, 
under oath, on a form to be prescribed and furnished by the Commissioner of 
Insurance, stating the amount of net written premiums for the six months’ 
period ending June 30, 1935, on policies issued, renewed or extended by such 
carrier, to insure payment of compensation pursuant to the Workers’ 
Compensation Act during said period. For the purpose of this Article “net 
written premiums” shall mean gross written premiums less return premiums on 
eet returned not taken and on policies canceled. Thereafter, on or before the 
irst day of March and September, of each year, each such carrier shall file 

similar identical returns, stating the amount of such net written premiums for 
the six months’ periods ending, respectively, on the preceding December 31 and 
June 30, on att policies issued, renewed or extended by such carrier. 
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Any reciprocal or interinsurance exchange writing workers’ compensation 
insurance in North Carolina on September 1, 1935, and continuing to underwrite 
this class of insurance shall, upon the fund reaching its maximum contribution 
and the discontinuance of any collection thereof, continue to pay into said mutual 
fund as provided in this section for a period of six years after the other members 
of the mutual fund have discontinued said payments in order to equalize the 
contribution of all members of the mutual fund, and thereafter such reciprocal 
or interinsurance exchanges shall be subject to the provisions of this section. 
(1935, Gu228. so llsOal wGAZ98.. S251 9795.6, «14, Sid.) 

Editor’s Note. — The 1979 amendment, sentence of the first paragraph, and substituted 
effective July 1, 1979, substituted ““Workers’” ‘“workers’” for ‘“workmen’s’ near the 
for ‘“Workmen’s” near the end of the first beginning of the second paragraph. 

§ 97-116. Contributions by mutual carriers of 1% of net written premiums. 
— For the privilege of carrying on the business of workers’ compensation 
insurance in this State, every mutual carrier shall pay into the mutual fund on 
the first day of September, 1935, a sum equal to one per centum (17%) of its net 
written premiums, as shown by the return hereinbefore prescribed for the period 
ending June 30, 1935, and thereafter each such mutual carrier, upon filing each 
semiannual return, shall pay a sum equal to one per centum (1%) of its net 
written premiums, as shown for the period covered by such return. (1935, ¢c. 228, 
le: 1979 Se fil4 sve) 

Editor’s Note. — The 1979 amendment, for ‘“‘workmen’s” near the beginning of the 
effective July 1, 1979, substituted “workers’”’ _ section. 

§ 97-117. Distribution of excess when mutual fund exceeds 5% of loss 
reserves; distribution of fund when liabilities liquidated. — Whenever the 
mutual fund, less all its known liabilities, shall exceed five per centum (5%) of 
the loss reserves of all mutual carriers for the payments of losses under the 
Workers’ Compensation Act, as of December 31 next preceding, distribution of 
such excess shall be made as repayments for successive fund years, commencing 
with the first fund year, to the mutual carriers in the proportion in which the 
respectively made contributions for such fund year: Provided, however, no suc 
distribution shall reduce the fund, less all its known liabilities, below an amount 
equal to five per centum (5%) of such loss reserves as of said date. Such 
repayments shall be made from time to time until the mutual carriers for the 
first fund year shall have received their proportionate shares of the 
contributions for the first fund year including interest, if any. Such repayments 
for succeeding fund years in their order shall be made on the same basis. The 
insolvency of any mutual carrier shall automatically terminate its right to such 
repayments and the withdrawal of any mutual carrier from the transaction of 
workers’ compensation insurance business in this State shall automatically 
suspend its right to such repayments until all its liabilities for workers’ 
compensation losses in this State shall have been fully liquidated. If and when 
all liabilities of all mutual carriers for workers’ compensation losses in this State 
shall have been fully liquidated, distribution shall be made of the remaining 
balance of the mutual fund in the proportion in which each such mutual carrier 
made contributions to the mutual fund. (1935, ¢. 228, s. 18; 1979, ¢c. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, ‘‘workmen’s” in two places in the fourth 
effective July 1, 1979, substituted ‘““‘Workers’” sentence and near the beginning of the last 
for ‘““Workmen’s” near the beginning of the first sentence. 
sentence, and substituted ‘“workers’”’ for 
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§ 97-118. Administration, custody, etc., of mutual fund. — The provisions 
of G.S. 97-111, 97-112, and 97-113 shall apply to the administration, custody and 
investment of and payments from the mutual fund and to this end those sections 
shall be read with the necessary changes in detail to adopt their provisions to 
mutual funds. (1935, c. 228, s. 14.) 

§ 97-119. Notice of insolvency; report of claims and unpaid awards. — 
Forthwith upon any carrier becoming an insolvent stock carrier, or an insolvent 
mutual carrier, as the case may be, the Commissioner shall so notify the North 
Carolina Industrial Commission, and the North Carolina Industrial Commission 
shall immediately advise the Commissioner 

(1) Of all claims for compensation pending or thereafter made against an 
employer insured by such insolvent carrier, or against such insolvent 
carrier; 

(2) Of all unpaid or continuing agreements, awards or decisions made upon 
claims prior to or after the date of such notice from the Commissioner; 
and 

(3) Of all appeals from or applications for modifications or rescission or 
review of such agreements, awards or decisions. (1935, c. 228, s. 15.) 

§ 97-120. Right of Commissioner to defend claims against insolvent 
carriers; arrangement with other carriers to pay claims. — The Commissioner 
or his duly authorized representative may investigate and may defend before the 
North Carolina Industrial Commission or any court any or all claims for 
compensation against an employer insured by an insolvent carrier or against 
such insolvent carrier and may prosecute any pending appeal or may a eeaT Eeain 
or make application for modification or rescission or review of an agreement, 
award or decision against such employer or insolvent carrier. Until all such 
claims for compensation are closed and all such awards thereon are paid, the 
Commissioner, the administrator of the funds, shall be a party in interest in 
respect to all such claims, agreements and awards. For the purposes of this 
Article the Commissioner shall have exclusive power to select and employ such 
counsel, clerks and assistants as may be deemed necessary and to fix and 
determine their powers and duties, and he may also, in his discretion, arrange 
with any carrier or carriers to investigate and defend any or all such claims and 
to liquidate and pay such as are valid and the Commissioner may from time to 
time reimburse, from the appropriate fund, such carrier or carriers for 
compensation payments so Sia together with reasonable allowance for the 
services so rendered. (1935, c. 228, s. 16.) 

§ 97-121. Expenses of administering funds. — The expense of administering 
the stock fund shall be paid out of the stock fund and the expense of 
administering the mutual fund shall be paid out of the mutual fund. The 
Commissioner shall serve as administrator of each fund without additional 
compensation, but may be allowed and paid from either fund expenses incurred 
in the performance of his duties in connection with that fund. The compensation 
of those persons employed by the Commissioner shall be deemed administration 
expenses payable from the fund in the manner provided in G.S. 97-112. The 
Commissioner shall include in his regular report to the legislature a statement 
of oe Seanad of administering each of such aide for the preceding year. (1935, 
ov 225s: 17. 

§ 97-122. Contributions relieving carrier of posting bond or making 
special deposit. — Contributions made by any stock or mutual carrier to the 
funds created by this Article shall relieve such carriers from filing any surety 
bond or making any deposit of securities required under the provisions of any 
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law of this State for the purpose of securing the payment of workers’ 
compensation benefits only. (1935, ¢c. 228, s. 18; 1979, c. 714, s. 2.) 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, substituted ‘workers’ ” 
for ‘“‘workmen’s” near the end of the section. 
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Chapter 98. 

Burnt and Lost Records. 

Sec. 

98-1. Copy of destroyed record as evidence; 
may be recorded. 

98-2. Originals may be again recorded. 
98-3. Establishing boundaries and _ interest, 

where conveyance and copy lost. 
98-4. Copy of lost will may be probated. 
98-5. Copy of lost will as evidence; letters to 

issue. 
98-6. Establishing contents of will, where 

original and copy destroyed. 
98-7, Perpetuating destroyed judgments and 

proceedings. 
98-8. Color of title under destroyed instrument. 
98-9. Action on destroyed bond. 
98-10, Destroyed witness tickets; duplicates 

may be filed. 

Sec. 

98-11. Replacing lost official conveyances. 
98-12. Court records as proof of destroyed 

instruments set out therein. 
98-13. Copies contained in court records may be 

recorded. 
98-14. Rules for petitions and motions. 
98-15. Records allowed under this Chapter to 

have effect of original records. 
98-16. Destroyed court records proved prima 

facie by recitals in conveyances 
executed before their destruction. 

98-17. Conveyances reciting court records prima 
facie evidence thereof. 

98-18. Court records and conveyances to which 
Chapter extends. 

98-19, 98-20. [Repealed.] 

§ 98-1. Copy of destroyed record as evidence; may be recorded. — When the 
office of any registry is destroyed by fire or other accident, and the records and 
other papers thereof are burnt or destroyed, the copies of all such proceedings, 
instruments and papers as are of record or registry, certified by the proper 
officer, though without the seal of office, shall be received in evidence whenever 
the original or duly certified exemplifications would be. Such copies, when the 
court is satisfied of their genuineness, may be ordered to be recorded or 
registered. (1865-6, c. 41, ss. 1, 2; Code, s. 55; Rev., s. 327; C. S., s. 865.) 

Admissibility of Parol Evidence. — Chapter 
11 of the Revisal (§§ 98-1 through 98-18) is an 
enabling act and does not exclude oral evidence, 
admissible at common law, to prove the contents 
of a lost deed or record. Hughes v. Pritchard, 153 
N.C. 23, 68 S.E. 906 (1910). See Mobley v. Watts, 
98 N.C. 284, 3 S.E. 677 (1887); Varner v. 
Johnston, 112 N.C. 570, 17 S.E. 483 (1898). 
When a deed is lost or destroyed a copy must 

be produced if there be one, but if there is none, 
parol evidence may be admitted to prove its 

contents. Baker v. Webb, 2 N.C. 43 (1794); 
Dumas v. Powell, 14 N.C. 103 (1831); Cowles v. 
Hardin, 91 N.C. 231 (1884). 

Parol Evidence Not Admissible to Change 
Certified Copy. — This section does not permit 
parol evidence to be introduced to show that the 
lost or destroyed original had a different 
description and thus correct a recorded certified 
copy of a deed. Hopper v. Justice, 111 N.C. 418, 
16 S.E. 626 (1892). 

§ 98-2. Originals may be again recorded. — All original papers, once 
admitted to record or registry, whereof the record or registry is destroyed, may, 
on motion, be again recorded or registered, on such 
require. (1865-6, c. 41, s. 8; Code, s. 56; Rev., s. 328; 

Action to Establish Lost Deed Lies as 
Section Is Not Exclusive. — In an action to 
establish a lost deed, the record of which was 
also destroyed, a motion to dismiss upon the 
ground that the action should have been brought 
under § 56 of the Code (now this section) was 
properly refused, as the section is an enabling 
act giving an additional, but not an exclusive, 
remedy. Jones v. Ballou, 189 N.C. 526, 52 S.E. 
254 (1905). 

roof as the court shall 
ey i8s 000i) 

Jurisdiction in the superior court was 
sustained in McCormick v. Jernigan, 110 N.C. 
406, 14 S.E. 971 (1892), and was. tacitly 
recognized in Tuttle v. Rainey, 98 N.C. 518, 4 
S.E. 475 (1887). In Cowles v. Hardin, 91 N.C. 231 
(1884); Mobley v. Watts, 98 N.C. 284, 3 S.E. 677 
(1887), and Hopper v. Justice, 111 N.C. 418, 16 
S.E. 626 (1892), it was held that a party whose 
deed with its registration had been destroyed 
instead of having it set up and recorded could 
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depend upon the rules of the common law to 
establish its contents whenever an occasion 
might arise, as in the course of a trial. Cowles v. 
Hardin, 79 N.C. 577 (1878), simply holds that 
when the proceeding is brought by virtue of § 56 
of the Code (now this section), its requirements 
must be complied with. Jones v. Ballou, 189 N.C. 
526, 52 S.E. 254 (1905). 

Original Recorded by Clerk upon Sufficient 
Evidence. — Where the registry of partition is 
destroyed and a paper purporting to be the 
original is presented to the clerk, it is his duty, 
after satisfying himself upon evidence that the 
paper is the original one, to record it. Hill v. 
Lane, 149 N.C. 267, 62 S.E. 1074 (1908). 

CH. 98. BURNT AND LOST RECORDS § 98-3 

Effect of Failure to Again Register. — ‘“This 
statutory provision, at least, admonished all 
persons having such original papers to prove and 
register them anew in the way prescribed, and 
good faith required that they should do so. It, 
moreover, gave the public reason to expect that 
it would be faithfully observed by persons 
interested.” Waters v. Crabtree, 105 N.C. 394, 11 
S.E. 240 (1890), holding that where the plaintiff 
has been negligent in again registering or 
recording an original deed, such reregistration 
will not defeat the rights of bona fide 
purchasers. 

§ 98-3. Establishing boundaries and interest, where conveyance and copy 
lost. — When any conveyance of real estate, or of any right or interest therein, 
is lost, the registry thereof being also destroyed, any person claiming under the 
same may cause the boundaries thereof to be established in the manner provided 
in the Chapter entitled Boundaries, or he may proceed in the following manner 
to establish both the boundaries and the nature of his estate: 

He shall file his petition before the clerk of the superior court, setting forth 
the whole substance of the conveyance as truly and specifically as he can, the 
location and boundaries of his land, whose land it adjoins, the estate claimed 
therein, and a prayer to have his own boundaries established and the nature of 
his estate declared. | 

All persons claiming any estate in the premises, and those whose lands adjoin, 
shall be notified of the proceedings. Unless they or some of them, by answer on 
oath, deny the truth of all or some of the matters alleged, the clerk shall order 
a surveyor to run and designate the boundaries of the petitioner’s land, and 
return his survey, with a plot thereof, to the court. This, when confirmed, shall, 
with the declaration of the court as to the nature of the estate of the petitioner, 
be registered and have, as to the persons notified, the effect of a deed for the 
same, executed by the person possessed of the same next before the petitioner. 
But in all cases, however, wherein the process of surveying is disputed, and the 
surveyor is forbidden to proceed by any person interested, the same proceedings 
shall be had as under the Chapter entitled Boundaries. . 

If any of the persons notified deny by answer the truth of the conveyance, the 
clerk shall transfer the issues of fact to the superior court, to be tried as other 
issues of fact are required by law to be tried; and on the verdict and the pleadings 
the judge shall adjudge the rights of the parties, and declare the contents of the 
deed, if any deed is found by: the jury, and allow the registration of such 
judgment and declaration, which shall have the force and effect of a deed. 
(1865-6, c. 41, s. 3; Code, s. 56; Rev., s. 328; C. S., s. 367; 1978, c. 108, s. 44.) 

Cross Reference. — As to boundaries, see 
Chapter 38. 

Remedy Additional and Not Exclusive. — 
This section is an enabling statute providing, not 
an exclusive remedy, but merely an additional 
one. Mobley v. Watts, 98 N.C. 284, 3 S.E. 677 
(1887); Jones v. Ballou, 189 N.C. 526, 52 S.E. 254 
(1905). 

It does not repeal but aids the common-law 
rules for establishing deeds, and a party may 
choose either mode. Cowles v. Hardin, 91 N.C. 
231 (1884). 

Evidence Must Show Existence, Nature and 
Loss. — Before the deed can be made, the 
plaintiff must clearly prove that a deed did exist, 
its legal operation, and the loss_ thereof. 
Plummer y. Baskerville, 36 N.C. 252 (1840); 
Loftin v. Loftin, 96 N.C. 94, 1 S.E. 837 (1887). 
Judgment Has Only Force of Original. — A 

judgment under this section has only such force 
as the original conveyance would have as 
evidence had it not been destroyed. McNeely v. 
Laxton, 149 N.C. 327, 63 S.E. 278 (1908). 

Private Acts. — Ina special proceeding under 
a private act, similar to this section, to restore 
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prescribed by the statute. Cowles v. Hardin, 79 
N.C. 577 (1878). 

certain records lost by fire or other casualty, it 
is necessary to conform exactly to all the terms 

§ 98-4. Copy of lost will may be probated. — In counties where the original 
wills on file in the office of the clerk of superior court, and will books containin 
copies, are lost or destroyed, if the executor or any other person has Recivad 
a copy of a will (the original being so lost or destroyed) with a certificate 
appended, signed by a clerk of the court in whose office the will was, or is 
required to be filed, stating that said copy is a correct one, this copy may be 
admitted to probate, under the same rules and in the same manner as now 
prescribed by law for proving wills. The proceedings in such cases shall be the 
same as though such copy was the original offered for the first time for probate, 
except that the clerk who signed such certificate shall, on oath, acknowledge his 
signature, or in case it appears that he has died or left the State, then his 
signature shall be proved by a competent witness; and the witness or witnesses 
to the original, who may be examined, shall be required to swear that he or they 
signed in the presence of the testator and by his direction a paper-writing 
purporting to be his last will and testament. (1868-69, c. 160, s. 1; Code, s. 57; 
Rev., s. 329: C.S., s. 368.) 

Cross Reference. — As to probate of wills 
generally, see § 31-12 et seq. 

Probate before Clerk. — The probate of a lost 
will must be made before the clerk of the 
superior court, he alone having jurisdiction. 
McCormick v. Jernigan, 110 N.C. 406, 148.E. 971 

Statute of Limitation Does Not Apply. — The 
statute of limitation does not apply to the simple 
taking probate of a will, hence it has no 
application to proceedings under this section. 
McCormick v. Jernigan, 110 N.C. 406, 148.E. 971 
(1892). 

(1892). 

§ 98-5. Copy of lost will as evidence; letters to issue. — In any action or 
proceeding at law, where it becomes necessary to introduce such will to establish 
title, or for any other purpose, a copy of the will and of the record of the probate, 
with a certificate signed by the apie of the superior court for the county where 
the will may be recorded, stating that said record and copy are full and correct, 
shall be admitted as competent evidence; and when a copy of a will is admitted 
to probate, the clerk shall thereupon issue letters testamentary. (1868-69, c. 160, 
s. 2; Code, s. 58; Rev., s. 380; C. S., s. 369.) 

§ 98-6. Establishing contents of will, where original and copy destroyed. — 
Any person desirous of establishing the contents of a will destroyed as aforesaid, 
there being no copy thereof, may file his petition in the office of the clerk of the 
superior court, setting forth the entire contents thereof, according to the best 
of his knowledge, information and belief. All persons having an interest under 
the same shall be made parties, and if the truth of such petition is denied, the 
issues of fact shall be transferred to the superior court for trial by a jury, 
whether the will was recorded, and if so recorded, the contents thereof, and the 
declarations of the judge shall be recorded as the will of the testator. Any devisee 
or legatee is a competent witness as to the contents of every part of said will, 
except such as may concern his own interest in the same. (1865-6, c. 41, s. 4; Code, 
s. 59; Rev., s. 331; C. S., s. 370; 1978, c..108,.s. 45.) 

Parol Evidence. — Paro] evidence may be And such evidence is also admissible to show 
introduced to show the contents of a will which 
has been lost or destroyed. Cox v. Beaufort 
County Lumber Co., 124 N.C. 78, 32 S.E. 381 
(1899). See Varner v. Johnston, 112 N.C. 570, 17 
S.E. 483 (1898). 

existence of such a will, its probate and 
registration. Cox v. Beaufort County Lumber 
Co., 124 N.C. 78, 32 S.E. 381 (1899). 
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§ 98-7. Perpetuating destroyed judgments and proceedings. — Every 
person desirous of perpetuating the contents of destroyed judgments, orders or 
proceedings of court, or any paper admitted to record or registration, or directed 
to be filed for safekeeping, other than wills or conveyances of real estate, or 
some right or interest therein, or any deed or other instrument of writing, 
required to be recorded or registered, but not having been recorded or 
registered, it being competent to register or record said deed or other instrument 
at the time of its loss or destruction, may file his petition in the court having 
jurisdiction of like matters with the original proceeding, setting forth the 
substance of the whole record, deed, proceeding, or paper, which he desires to 
perpetuate. If, on the hearing, the court shall declare the existence of such 
record, deed, or proceeding, or paper at the time of the burning of the office 
wherein the same was lodged or kept, or other destruction thereof, and that the 
same was there destroyed, and shall declare the contents thereof, such 
declaration shall be recorded or registered, or filed, according to the nature of 
the paper destroyed. (1865-6, c. 41, s. 5; Code, s. 60; Rev., s. 382; C. 8., s. 371.) 

collaterally attacked. Branch y. Griffin, 99 N.C. 
1738, 5 S.E. 393 (1888). 

Restored Record Free from Collateral 
Attack. — Where the destroyed record has been 
restored, the record so restored cannot be 

§ 98-8. Color of title under destroyed instrument. — Every person who has 
been in the continual, peaceable and quiet possession of land, tenements, or 
hereditaments, situated in the county, claiming, using and occupying them as his 
own, for the space of seven years, under known boundaries, the title thereto 
being out of the State, is deemed to have been lawfully possessed, under color 
of title, of such estate therein as has been claimed by him during his possession, 
although he may exhibit no conveyance therefor: Provided, that such possession 
commenced before the destruction of the registry office, or other destruction as 
aforesaid, and also that any such person, or any person claiming by, through or 
under him, makes affidavit and produces stich proof as is satisfactory to the 
court that the possession was rightfully taken; and if taken under a written 
conveyance, that the registry thereof was destroyed by fire or other means, or 
was destroyed before registry as aforesaid, and that neither the original nor any 
copy thereof is in existence: Provided further, that such presumption shall not 
arise against infants, persons of nonsane memory, and persons residing out of 
the State, who were such at the time of possession taken, and were not therefore 
barred, nor were so barred at the time of the burning of the office or other 
destruction. (1865-6, c. 41, s. 6; Code, s. 61; Rev., s. 333; C. S., s. 372.) 

Cross Reference. — As to title by adverse _ statute did not make it necessary to show seven 
possession generally, see § 1-35 et seq. years’ adverse possession in addition to the 30 

Adverse Possession — Presumption of years. The lapse of seven years’ adverse 
Grant. — In an action to recover land under this 
section, the plaintiff showed title out of the State 
by a 30 years’ possession. It was held that this 

possession concurrently with the 30 years is 
sufficient. Hill v. Overton, 81 N.C. 398 (1879). 

§ 98-9. Action on destroyed bond. — Actions on official or other bonds 
lodged in any office which are destroyed with the registry thereof may be 
prosecuted by petition against the principal and sureties thereto, and the 
proceedings shall be as in the former courts of equity. (1865-6, c. 41, s. 7; Code, 
8. 62: Rev., ‘si 8384: C. Sic sg sTas 

Nature of Proceedings Is Equitable. — The 
nature of the proceedings under this section is 

equitable. McCormick v. Jernigan, 110 N.C. 406, 
14 S.E. 971 (1892). 
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§ 98-10. Destroyed witness tickets; duplicates may be filed. — The court 
having jurisdiction of the action may allow other witness tickets to be filed in 
place of such as may be destroyed, upon the oath of the witness or other 
satisfactory proof. (1865-6, c. 41, s. 8; Code, s. 68; Rev., s. 335; C. S., s. 374.) 

§ 98-11. Replacing lost official conveyances. — Where any conveyance 
executed by any person, sheriff, clerk and master, or commissioner of court has 
been lost, and registry thereof destroyed as aforesaid, and there is no copy 
thereof, such persons, whether in or out of office, may execute another of like 
tenor and date, reciting therein that the same is a duplicate, and such deed shall 
be evidence of the facts therein recited, in all cases wherein the parties thereto 
are dead, or are incompetent witnesses to prove the same, to the extent as if it 
sh a original conveyance. (1865-6, c. 41, s. 9; Code, s. 64; Rev., s. 336; C. S., 
s. 375. 

§ 98-12. Court records as proof of destroyed instruments set out therein. 
— The records of any court in or out of the State, and all transcripts of such 
records, and the exhibits filed therewith in any case, are admissible to prove the 
existence and contents of all deeds, wills, conveyances, depositions and other 
papers, copies whereof are therein set forth or exhibited, in all cases where the 
records and registry of such as were or ought to have been recorded and 
registered, or the originals of such as were not proper to be recorded or 
peu lereu, have been destroyed as aforesaid, although such transcripts or 
exhibits have been informally certified; and when offered in evidence have the 
like effect as though the transcript or record was the record of the court whose 
records are destroyed, and the deeds, wills and conveyances, depositions and 
other papers therein copied or therewith exhibited were original. (1865-6, c. 41, 
Sul 0 Coders. Op tshey. S00 (244). <.0,8..0 40.) 

Evidence of Court Records as Proof. — has found their contents to be as contended by 
When papers have been lost and, under the plaintiff, the plaintiff prevails. Fain v. 
competent evidence and instructions, the jury Gaddis, 144 N.C. 765, 57 S.E. 1111 (1907). 

§ 98-13. Copies contained in court records may be recorded. — The copies 
aforesaid of all such deeds, wills, conveyances and other instruments proper to 
be recorded or registered, as are mentioned in G.S. 98-12, may be recorded or 
registered on application to the clerk of the superior court and due proof that 
ped waren was genuine. (1865-6, c. 41, s. 11; Code, s. 66; Rev., s. 338; 
Sas. 

§ 98-14. Rules for petitions and motions. — The following rules shall be 
observed in petitions and motions under this Chapter: 

(1) The facts stated in every petition or motion shall be verified by affidavit 
of the petitioner that they are true according to the best of his 
knowledge, information, and belief. 

(2) The instrument or paper sought to be established by any petition shall 
be fully set forth in its substance, and its precise language shall be 
stated when the same is remembered. 

(3) All persons interested in the prayers of the petition or decree shall be 
made parties. 

(4) Petitions to establish a record of any court shall be filed in the superior 
court of the county where the record is sought to be established. Other 
Daag may be filed in the office of the clerk. 

(5) The costs shall be paid as the court may decree. 
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(6) Appeals shall be allowed as in all other cases, and where the error 
alleged shall be a finding by the superior court of a matter of fact, the 
same may be removed on appeal to the appellate division, and the proper 
judgments directed to be entered below. 

(7) It shall be presumed that any order or record of the court of pleas and 
quarter sessions, which was made and has been lost or destroyed, was 
made by a legally constituted court, and the requisite number of 
justices, without naming said justices. (1865-6, c. 41, s. 12; 1874-5, ¢. 51; 
¢e. 254, $13 Code,’s. 67; 18938, c. 295; Rev., s. 339; C.S., s. 378; 1969, c. 
44, s. 64; 1978, c. 108, s. 46.) 

Affidavit by Agent Not Sufficient. — In a 
proceeding under this section an affidavit by the 
agent of the petitioner that the facts set forth in 
the complaint ‘are true to the best of his 
knowledge, information and belief,’ is an 
insufficient verification. Cowles v. Hardin, 79 
N.C. 577 (1878). 
Waiver of Verification. — The requirement 

that when one pleading in a court of record is 
verified, every subsequent pleading in the same 
proceeding, except a demurrer, must be verified 
also, is one which may be waived, except in those 

cases where the form and substance of the 
verification is made an essential part of the 
pleading; as in an action for divorce in which a 
special form of affidavit is required, 8 50-8, or in 
a proceeding to restore a lost record, 8 98-14. 
Calaway v. Harris, 229 N.C. 117, 47 S.E.2d 796 
(1948). 

Parties. — It seems that all persons whose 
estates may be affected by a proceeding to 
restore lost records should be made parties. 
Cowles v. Hardin, 79 N.C. 577 (1878). 

§ 98-15. Records allowed under this Chapter to have effect of original 
records. — The records and registries allowed by the court in pursuance of this 
Chapter shall have the same force and effect as original records and registries. 
(1865-6, c. 41, s. 14; Code, s. 68; Rev., s. 340; C. S., s. 379.) 

Copies Have Only Effect of Originals. — The 
copies have only the same force and effect as the 
lost or destroyed deeds would have had, if 
produced. McNeely v. Laxton, 149 N.C. 327, 63 
S.E. 278 (1908). 

Negligently Delayed Registration Not 
Affecting Rights of Bona Fide Purchasers. — 
When a deed, absolute on its face, but intended 
as a mortgage, was executed in 1859, and a 
defeasance was executed in pursuance of the 

§ 98-16. Destroyed court records 

intention of the parties in 1861, and recorded in 
1862, and in 1864 the records were destroyed, 
subsequent purchasers for value, without actual 
notice, whose deeds were duly recorded, were 
not affected with notice of such registration. 
Nor can reregistration of the defeasance in 1886, 
after the registration of the mesne conveyances 
to the innocent purchasers, avail to defeat their 
rights. Waters v. Crabtree, 105 N.C. 394, 11 S.E. 
240 (1890). 

proved prima facie by recitals in 
conveyances executed before their destruction. — The recitals, reference to, 
or mention of any decree, order, judgment or other record of any court of record 
of any county in which the courthouse, or records of said courts, or both, have 
been destroyed by fire or otherwise, contained, recited or set forth in any deed 
of conveyance, paper-writing, or other bona fide written evidence of title, 
executed prior to the destruction of the courthouse and records of said county, 
by any executor or administrator with a will annexed, or by any clerk and 
master, superior court clerk, clerk of the court of pleas and quarter sessions, 
sheriff, or other officer, or commissioners appointed by either of said courts, and 
authorized by iaw to execute said deed or other paper-writing, are deemed, taken 
and recognized as true in fact, and are prima facie evidence of the existence, 
validity and binding force of said decree, order, judgment or other record so 
referred to or recited in said deed or paper-writing, and are to all intents and 
purposes binding and valid against all persons mentioned or described in said 
instrument of writing, deed, etc., as purporting to be parties thereto, and against 
all persons who were parties to said decree, judgment, order or other record so 
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referred to or recited, and against all persons claiming by, through or under 
them or either of them. (1870-1, c. 86, s. 1; 1871-2, c. 64, s. 1; Code, s. 69; Rev., 
s. 341; C. S., s. 380.) 

Constitutionality. — This section, making 
recitals in deeds, etc., of judgments, records, 
etc., evidence, etc., upon condition that the 
courthouse, records, etc., have been destroyed 
by fire, ete., is constitutional. Barefoot v. 
Musselwhite, 153 N.C. 208, 69 S.E. 71 (1910). 

Evidence Must Show Destruction of 
Records. — The fact of the destruction by fire or 
otherwise of the records must be shown before 
the recitals, reference to, or mention of any 
decree, judgment, or other record recited in a 
deed of conveyance, etc., shall have the effect of 
evidence under this section. Barefoot v. 
Musselwhite, 153 N.C. 208, 69 S.E. 71 (1910). See 
Dail v. Suggs, 85 N.C. 104 (1881). 

Application of Section. — This section was 
applied where a deed made in compliance to a 
decree of court was destroyed, the recitals in the 
decree being taken as prima facie evidence of 
facts and authority. Irvin v. Clark, 98 N.C. 447, 

4 §.E. 30 (1887). See Isler v. Isler, 88 N.C. 576 

(1883). 
Conversely, the recitals in a deed, which refer 

to the decree, so as to identify it, are of 
themselves prima facie evidence of its binding 
force and validity as against all persons who 
were parties to said decree. Pinnell v. 
Burroughs, 172 N.C. 182, 90 S.E. 218 (1916). See 
Hare v. Hollomon, 94 N.C. 14 (1886); Everett v. 
Newton, 118 N.C. 919, 23 S.E. 961 (1896); Pinnell 
v. Burroughs, 168 N.C. 315, 84 S.E. 364 (1915). 

Where the original papers of the judgment roll 
have been lost, the minute docket of the court 
may be introduced to prove the contents thereof. 
Hare v. Hollomon, 94 N.C. 14 (1886); Everett v. 
Newton, 118 N.C. 919, 23 S.E. 961 (1896). 

Cited in Henderson County v. Johnson, 230 
N.C. 723, 55 S.E.2d 502 (1949). 

§ 98-17. Conveyances reciting court records prima facie evidence thereof. 
— Such deed of conveyance, or other paper-writing, executed as aforesaid, and 
registered according to law, may be read in any sult now pending or which may 
hereafter be instituted in any court of this State, as prima facie evidence of the 
existence and validity of the decree, judgment, order, or other record upon which 
the same purports to be founded, without any other or further restoration or 
reinstatement of said decree, order, judgment, or record than is contained in this 
Chapter. (1870-1, c. 86, s. 2; Code, s. 70; Rev., s. 342; C. S., s. 381.) 

Constitutionality. — The constitutionality 
and validity of this section cannot now be open 

to dispute. Barefoot v. Musselwhite, 153 N.C. 
208, 69 S.E. 71 (1910). 

§ 98-18. Court records and conveyances to which Chapter extends. — This 
Chapter shall extend to records of any court which have been or may be 
destroyed by fire or otherwise, and to any deed of conveyance, paper-writing, 
or other bona fide evidence of title executed before the destruction of said 
Seay as (1871-2, c. 64, s. 2; 1874-5, c. 254, s. 2; Code, s. 71; Rev., s. 343; C. S., s. 

Local Modification. — Cherokee, Graham, 
Haywood and Madison: C.S., § 384; 1935, c. 25; 
Moore: C.S., 8 383. 

ae arate 98-20: Repealed by Session Laws 1971, c. 780, s. 37, effective July 
11978. 

Cross References. — See the Editor’s note see §§ 142-15.1, 

following the analysis to Chapter 159. For 
present provisions covering the subject matter 

of the repealed sections, 
159-137. 
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Chapter 99. 

Libel and Slander. 

§ 99-1 

Sec. 

99-1. Libel against newspaper; defamation by 
or through radio or television station; 
notice before action. 

Sec. 

99-4. [Repealed.] 
99-5. Negligence in permitting defamatory 

statements by others essential to 
liability of operator, etc., of 
broadcasting station. 

99-2. Effect of publication or broadcast in good 
faith and retraction. 

99-3. Anonymous communications. 

§ 99-1. Libel against newspaper; defamation by or through radio or 
television station; notice before action. — Before any action, either civil or 
criminal, is brought for the publication, in a newspaper or periodical, of a libel, 
the plaintiff or prosecutor shall at least five days before instituting such action 
serve notice in writing on the defendant, specifying the article and the 
statements therein which he alleges to be false and defamatory. 

(b) Before any action, either civil or criminal, is brought for the publishing, 
speaking, uttering, or conveying by words, acts or in any other manner of a libel 
or ARES by or through any radio or television station, the plaintiff or 
prosecutor shall at least five days before instituting such action serve notice in 
writing on the defendant, specifying the time of and the words or acts which he 
or they allege to be false and defamatory. (1901, c. 557; Rev., s. 2012; C.S., s. 
2429; 1943, 'c. 238, s. 1.) 

Cross References. — As to criminal statutes 
on libel and slander, see § 14-47. As to the 
making of derogatory reports concerning banks, 
see § 53-128; concerning building and loan 
associations, see § 54-44. As to pleadings in libel 
and slander, see 8 1A-1, Rule 9(i). As to statute 
of limitations for libel and slander, see 8 1-54. As 
to allowance of costs in an action for libel and 
slander, see 8 6-18. 

Editor’s Note. — For an article entitled 
“Restrictions on a Free Press,” wherein various 
phases of rights arising out of libel are 
discussed, see 4 N.C.L. Rev. 24. For note on 
misstatement of fact about public figure, see 44 
N.C.L. Rev. 442 (1966). For note on requirements 
for collection of substantial damages in 
actionable per se defamation, see 46 N.C.L. Rev. 
160 (1967). 

Constitutionality. — Session Laws 1901, c. 
557, known as the ‘London Libel Law” and 
subsequently appearing as 8§ 2429, 2430 and 
2431 of the Consolidated Statutes (now 8§ 99-1, 
subsection (a), 99-2, subsection (a), and 99-3, 
respectively), was held constitutional in Osborn 
v. Leach, 185 N.C. 628, 47 S.E. 811 (1904), cited 
in Pentuff v. Park, 194 N.C. 146, 138 S.E. 616, 53 
A.L.R. 626 (1927). See note to § 99-2. 

Complaint Must Allege Notice. — Under this 
section a complaint in an action for libel must 
allege the giving of five days’ notice to the 
defendant in writing, specifying the article and 
the statements herein alleged to be false. 
Williams v. Smith, 184 N.C. 249, 46 S.E. 502 
(1904). 

And Demurrer Lies for Failure to Allege 
Notice. — In an action against a newspaper for 
libel, the failure of the complainant to allege the 
five days’ notice renders it demurrable. Osborn 
v. Leach, 135 N.C. 628, 47 S.E. 811 (1904). 
Amendment Showing Notice. — Where a 

demurrer was sustained to a complaint for libel 
against a newspaper because it failed to appear 
that notice of the action had been given, the trial 
court may permit an amendment showing that 
fact. Osborn v. Leach, 1385 N.C. 628, 47 S.E. 811 
(1904). 

Letter as Sufficient Notice. — A letter 
written by plaintiff and received by defendant, 
in which demand is made for a retraction and 
apology for a clearly specified article, in which 
the alleged false and defamatory statements are 
plainly indicated, is a sufficient notice in writing 
as required by this section, the provisions of 
former § 1-585 [see now § 1A-1, Rule 5] relating 
to notice in judicial proceedings after suit has 
been instituted, not being applicable. Roth v. 
Greensboro News Co., 214 N.C. 28, 197 S.E. 569 
(1938). 
When Notice Unnecessary. — In an action for 

libel, where the newspaper publishes a 
retraction, no notice need be given. Osborn v. 
Leach, 135 N.C. 628, 47 S.E. 811 (1904). 

As to whether the provisions of this Chapter 
as to notice to the defendant in an action for libel, 
looking to retraction and apology, apply to 
individuals having no connection with a 
newspaper publishing the libel, was questioned 
in Paul v. National Auction Co., 181 N.C. 1, 105 
S.E. 881 (1921). 
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Failure of Notice. — In an action for libel 
against a newspaper the failure to give notice of 
the action as required only relieves the paper of 
punitive damages. Osborn v. Leach, 135 N.C. 
628, 47 S.E. 811 (1904). 
Compensatory Damages. — This section and 

§ 99-2, relating to notice looking to a retraction 
and apology, having significance only on the 
question of punitive damages, do not include 
compensatory damages for “pecuniary loss, 
physical pain, mental suffering, and injury to 
reputation.” In Osborn v. Leach, 135 N.C. 628, 47 
S.E. 811 (1904), it was held that an action for libel 
may proceed for the recovery of compensatory 
damages, whether the notice has been given or 
otherwise. Paul v. National Auction Co., 181 

CH. 99. LIBEL AND SLANDER § 99-2 

N.C. 1, 105 S.E. 881 (1921). See Kindley v. 
Privette, 241 N.C. 140, 84 S.E.2d 660 (1954). 

Service of Notice under Former § 1-585 
Distinguished. — See Roth v. Greensboro News 
Co., 214 N.C. 28, 197 S.E. 569 (1938). 

For present provisions as to service and filing 
of pleadings after an action is instituted, see 
§ 1A-1, Rule 5. 

Applied in Harrell v. Goerch, 209 N.C. 741, 184 
S.E. 489 (1936). 

Cited in Woody v. Catawba Valley 
Broadcasting Co., 272 N.C. 459, 158 8.E.2d 578 
(1968); Cline v. Brown, 24 N.C. App. 209, 210 
S.E.2d 446 (1974), cert. denied, 286 N.C. 412, 211 
S.E.2d 798 (1975). 

§ 99-2. Effect of publication or broadcast in good faith and retraction. — 
(a) If it appears upon the trial that said article was published in good faith, that 
its falsity was due to an honest mistake of the facts, and that there were 
reasonable grounds for believing that the statements in said article were true, 
and that within 10 days after the service of said notice a full and fair correction, 
apology and retraction was published in the same editions or corresponding 
issues of the newspaper or periodical in which said article appeared, and in as 
conspicuous place and type as was said original article, then a0 plaintiff in such 
case, if a civil action, shall recover only actual damages, and if, in a criminal 
proceeding, a verdict of “guilty” is rendered on such a state of facts, the 
defendant shall be fined a penny and the costs, and no more. 

(b) If it appears upon the trial that such words or acts were conveyed and 
broadcast in good faith, that their falsity was due to an honest mistake of the 
facts, or without prior knowledge or approval of such station, and if with prior 
knowledge or approval that there were reasonable grounds for believing that the 
words or acts were true, and that within 10 days after the service of said notice 
a full and fair correction, apology and retraction was conveyed or broadcast by 
or over such radio or television station at approximately the same time of day 
and by the same sending power so as to be as visible and audible as the original 
acts or words complained of, then the plaintiff in such case, if a civil action, shall 
recover only actual damages, and if, in a criminal proceeding, a verdict of 
“guilty” is rendered on such state of facts, the defendant shall be fined a penny 
eu rahe and no more. (1901, c. 557; Rev., s. 2013; C. S., s. 2430; 1943, c. 238, 
s. 2. 

Constitutionality. — Subsection (a) of this Form of Retraction. — While this section 
section, providing that a newspaper publishing a 
libel may avoid, under certain conditions, the 
payment of punitive damages is not 
discriminatory, but a constitutional enactment. 
Pentuff v. Park, 194 N.C. 146, 188 S.E. 616, 53 
A.L.R. 626 (1927). See Osborn v. Leach, 135 N.C. 
628, 47 S.E. 811 (1904). 
A recovery of actual damages does not 

abridge the freedom of the press, as inhibited by 
N.C. Const., Art. I, § 14. Pentuff v. Park, 194 
N.C. 146, 188 S.E. 616, 538 A.L.R. 626 (1927). 

Equal Application to All Newspapers. — 
Where a statute for libel applies equally to all 
newspapers and periodicals, it does not amount 
to unconstitutional discrimination. Osborn v. 
Leach, 135 N.C. 628, 47 S.E. 811 (1904). 

does not prescribe any particular form of 
retraction, it does require a_ categorical 

retraction and apology, and the mere statement 
that defendant had come into possession of 
information contrary to that  theretofore 
published is insufficient to meet the 
requirements of this section, nor was it 
incumbent on plaintiff to approve or disapprove 
thereof, and his failure to do so does not 
exculpate defendant or preclude the submission 
of an issue of punitive damages. Roth v. 
Greensboro News Co., 217 N.C. 138, 6 S.E.2d 882 
(1940). 

“Actual Damages”. — The “actual damages” 
recoverable in a suit for libelous publication by 
a newspaper in the event of a retraction, allowed 
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by the statute, is for pecuniary loss, direct or 
indirect, or for physical pain and inconvenience. 
Pentuff v. Park, 194 N.C. 146, 138 S.E. 616, 53 
A.L.R. 626 (1927). Actual damages also include 
mental suffering and injury to reputation. 
Osborn v. Leach, 135 N.C. 628, 47 S.E. 811 
(1904). 
Damages When Defendants Do Not Comply. 

— Where the defendants did not avail 
themselves of the privilege given then under this 
section, the damages that may be awarded 
would include punitive as well as actual 
damages. Pentuff v. Park, 194 N.C. 146, 1888.E. 
616, 53 A.L.R. 626 (1927). 
Damages as “Property”. — The right to have 

punitive damages assessed is not property, but 
the right to recover actual or compensatory 
damages is property. Osborn v. Leach, 135 N.C. 
628, 47 S.E. 811 (1904). 
Only Actual Damages Where Publication in 

Good Faith Is Followed by Correction. — 
Where plaintiff’s evidence establishes a false 
publication, and defendant’s evidence shows 
that the publication was made in good faith 
through error, and that a correction and 
retraction was published upon defendant 
ascertaining the facts, plaintiff is entitled to 

CH. 99. LIBEL AND SLANDER § 99-5 

recover the actual damage sustained by him. 
Lay v. Gazette Publishing Co., 209 N.C. 134, 183 
S.E. 416 (1936). 
And No Punitive Damages in the Absence of 

Malice, or Wantonness and Recklessness. — 
See Lay v. Gazette Publishing Co., 209 N.C. 134, 
183 S.E. 416 (1936). 

Actual Malice Defined. — See Cline v. Brown, 

24 N.C. App. 209, 210 S.E.2d 446 (1974), cert. 
denied, 286 N.C. 412, 211 S.E.2d 793 (1975). 
When Malice May Not Be Inferred by Jury. 

— Malice may not be inferred by the jury from 
a false publication when  defendant’s 
uncontradicted evidence rebuts the presumption 
by showing that the publication was made in 
good faith through error, and that a correction 
and retraction was published upon defendant 
ascertaining the facts. Lay v. Gazette Publishing 
Co., 209 N.C. 184, 183 S.E. 416 (1936). 

Defendant’s Pleading. — In an action for libel 
against a newspaper, the paper having pleaded 
a retraction of the publication, it is necessary for 
the defendant to show that the publication was 
made in good faith, and with reasonable ground 
to believe it to be true, in order to relieve the 
paper from punitive damages. Osborn v. Leach, 
135 N.C. 628, 47 S.E. 811 (1904). 

§ 99-3. Anonymous communications. — The two preceding sections [G.S. 
99-1 and 99-2] shall not apply to anonymous communications and publications. 
(1901; Cont ss. 3; Revs 2014; G85S.,{s!'2431%) 

An article signed “Smith” is not an 
anonymous publication under this section. 

Williams v. Smith, 184 N.C. 249, 46 S.E. 502 
(1904). 

§ 99-4: Repealed by Session Laws 1975, c. 402. 

§ 99-5. Negligence in permitting defamatory statements by others essential 
to liability of operator, etc., of broadcasting station. — The owner, licensee or 
operator of a visual or sound radio broadcasting station or network of stations, 
and the agents or employees of any such owner, licensee or operator, shall not 
be liable for any damage for any defamatory statement published or uttered in 
or as a part of a visual or sound radio broadcast, by one other than such owner, 
licensee or operator, or agent or employee thereof, unless such owner, licensee 
or operator shall be guilty of negligence in permitting any such defamatory 
statement. (1949, c. 262.) 

Editor’s Note. — For brief comment on this 
section, see 27 N.C.L. Rev. 488. 
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Chapter 99A. 

Civil Remedies for Criminal Actions. 

Sec. See. 

99A-1. Recovery of damages for interference 
with property rights. 

§ 99A-1. Recovery of damages for interference with property rights. — 
Notwithstanding any other provisions of the General Statutes of North Carolina, 
when personal property is wrongfully taken and carried away from the owner 
or person in lawful possession of such property without his consent and with the 
intent to permanently deprive him of the use, possession and enjoyment of said 
property, a right of action arises for recovery of actual and punitive damages 
from any person who has or has had, possession of said property knowing the 
property to be stolen. 
An agent having possession, actual or constructive, of property lawfully 

owned by his principal, shall have a right of action in behalf of his principal for 
any unlawful interference with that possession by a third person. 

In cases of bailments where the possession is in the bailee, a trespass 
committed during the existence of the bailment shall give a right of action to the 
bailee for the interference with his special property and a concurrent right of 
action to the bailor for the interference with his general property. 
Any abuse of, or damage done to, the personal property of another or one who 

is in possession thereof, unlawfully, is a trespass for which damages may be 
recovered. (1973, c. 809.) 

Owner May Collect Actual and Punitive 
Damages from One Criminally Guilty of 
Receiving Stolen Property. — It is reasonably 
clear that the first paragraph of this section is 
fairly consistent with the title of the bill from 
which it was enacted, that the owner of stolen 
property may collect actual and punitive 
damages from one who is criminally guilty of 
receiving the stolen property. Russell v. Taylor, 
37 N.C. App. 520, 246 S.E.2d 569 (1978). 

Finding of Knowledge by Defendant 
Required to Support Award under First 
Paragraph. — No actual or punitive damages 
could be awarded pursuant to the first 
paragraph of this section in an action in which 
the plaintiff alleged that the defendant sold a 
mobile home to her and thereafter wrongfully 
took possession of and converted the mobile 
home and its contents, where there was no 

finding of fact that the defendant received the 

property knowing it to be stolen. Russell v. 
Taylor, 37 N.C. App. 520, 246 S.E.2d 569 (1978). 

Paragraphs two and three of this section, 
merely create rights of action in agents of the 
owners and bailees of the personal property the 
possession of which has been unlawfully 
interfered with. Russell v. Taylor, 37 N.C. App. 
520, 246 S.E.2d 569 (1978). 

Punitive Damages Not Authorized under 
last paragraph. — Applying a_-_ strict 
construction to the last paragraph of this 
section, it does not authorize the recovery of 
punitive damages. Russell v. Taylor, 37 N.C. 
App. 520, 246 S.E.2d 569 (1978). 

While the last paragraph of this section 
provides for the recovery of damages for an 
“unlawful” abuse of or damage to the personal 
property of another, whatever that means, it 
says nothing about punitive damages. Russell v. 
Taylor, 37 N.C. App. 520, 246 S.E.2d 569 (1978). 
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Chapter 99B. 

Products Liability. 

Sec. Sec. 

99B-1. Definitions. 99B-4. Injured parties’ knowledge or reason- 
99B-2. Liability of seller and manufacturer. able care. 
99B-3. Alteration or modification of product. 

§ 99B-1. Definitions. — When used in this Chapter, unless the context 
otherwise requires: 

(1) “Claimant” means a person or other entity asserting a claim and, if said 
claim is asserted on behalf of an estate, an incompetent or a minor, 
“claimant” includes plaintiff’s decedent, guardian or guardian ad litem. 

(2) “Manufacturer” means a person or entity who designs, assembles, 
fabricates, produces, constructs or otherwise prepares a product or 
component part of a product prior to its sale to a user or consumer, 
including a seller owned in whole or significant part by the 
manufacturer or a seller owning the manufacturer in whole or 
significant part. 

(3) ‘Product liability action” includes any action brought for or on account 
of personal injury, death or property damage caused by or resulting 
from the manufacture, construction, design, formulation, development 
of standards, preparation, processing, assembly, testing, listing, 
certifying, warning, instructing, marketing, selling, advertising, 
packaging or labeling of any product. 

(4) “Seller” includes a retailer, wholesaler, or distributor, and means any 
individual or entity engaged in the business of selling a product, 
whether such sale is for resale or for use or consumption. “Seller” also 
includes a lessor or bailor engaged in the business of leasing or 
bailment of a product. (1979, c. 654, s. 1.) 

Cross Reference. — For statute of limitations Session Laws 1979, c. 654, s. 6, provides: “The 
on product liability actions, see § 1-50(6). provisions of this act shall not be construed to 

Editor’s Note. — Session Laws 1979, ¢. 654,s. | amend or repeal the provisions of G.S. 1-17.” 
8, makes the act effective Oct. 1, 1979. Session Laws 1979, c. 654, s. 7, provides: “This 

Session Laws 1979, c. 654, s. 5, contains a act shall not affect pending litigation.” 
severability clause. 

§ 99B-2. Liability of seller and manufacturer. — (a) No product liability 
action, except an action for breach of express warranty, shall be commenced or 
maintained against any seller when the product was acquired and sold by the 
seller in a sealed container or when the product was acquired and sold by the 
seller under circumstances in which the seller was afforded no reasonable 
opportunity to inspect the product in such a manner that would have or should 
have, in the exercise of reasonable care, revealed the existence of the condition 
complained of, unless the seller damaged or mishandled the product while in his 
possession; provided, that the provisions of this section shall not apply if the 
manufacturer of the product is not subject to the jurisdiction of the courts of this 
State or if such manufacturer has been ‘ndiciall declared insolvent. 

(b) A claimant who is a buyer, as defined in the Uniform Commercial Code, 
of the product involved, or who is a member or a guest of a member of the family 
of the buyer, a guest of the buyer, or an employee of the buyer not covered by 
workers’ compensation insurance may bring a product liability action directly 
against the manufacturer of the product involved for breach of implied 
warranty; and the lack of privity of contract shall not be grounds for the 
dismissal of such action. (1979, ¢. 654, s. 1.) 
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Cross Reference. — As to the demand for been substituted for “workmen’s compensation”’ 
monetary relief in products liability actions, see __ in this section as enacted by 1979, c. 654, s. 1. See 
§ 1A-1, Rule 8(a)(2). § 97-1.1. 

Editor’s Note. — Pursuant to Session Laws 
1979, c. 714, s. 4, ‘workers’ compensation” has 

§ 99B-3. Alteration or modification of product. — (a) No manufacturer or 
seller of a product shall be held liable in any product liability action where a 
proximate cause of the personal injury, death or damage to property was either 
an alteration or modification of the product by a party other than the 
manufacturer or seller, which alteration or modification occurred after the 
product left the control of such manufacturer or such seller unless: 

(1) The alteration or modification was in accordance with the instructions 
or specifications of such manufacturer or such seller; or 

(2) The alteration or modification was made with the express consent of 
such manufacturer or such seller. 

(b) For the purposes of this section, alteration or modification includes 
changes in the design, formula, function, or use of the product from that 
originally designed, tested, or intended by the manufacturer. It includes failure 
to observe routine care and maintenance, but does not include ordinary wear and 
tear. (1979, c. 654, s. 1.) 

§ 99B-4. Injured parties’ knowledge or reasonable care. — No 
manufacturer or seller shall be held liable in any product liability action if: 

(1) The use of the product giving rise to the product liability action was 
contrary to any express and adequate instructions or warnings 
delivered with, appearing on, or attached to the product or on its 
original container or wrapping, if the user knew or with the exercise of 
reasonable and diligent care should have known of such instructions or 
warnings; provided, that in the case of prescription drugs or devices the 
adequacy of the warning by the manufacturer shall be determined by 
the peeserbing information made available by the manufacturer to the 
health care practitioner; or 

(2) The user discovered a defect or unreasonably dangerous condition of the 
product and was aware of the danger, and nevertheless proceeded 
unreasonably to make use of the product and was injured by or caused 
injury with that product; or 

(3) The claimant failed to exercise reasonable care under the circumstances 
in his use of the product, and such failure was a proximate cause of the 
RoC TEn eS that caused injury or damage to the claimant. (1979, c. 654, 
ae 
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§ 100-1 CH. 100. MONUMENTS, MEMORIALS AND PARKS § 100-2 

Chapter 100. 

Monuments, Memorials and Parks. 

Article 1. 

Approval of Memorials, Works of Art, etc. 

Sec. 

100-1. [Repealed.] 
100-2. Approval of memorials _ before 

acceptance by State; regulation of 
existing memorials, etc.; “work of 
art” defined; highway markers. 

100-8. Approval of design, etc., of certain 
bridges and other structures. 

100-4. Governor to accept works of art 
approved by Art Commission or 
North Carolina Historical 
Commission. 

100-5. Duties as to buildings erected or 
remodeled by State. 

100-6. Disqualification to vote on work of art, 

etc.; vacancy. 

100-7. Construction. 
100-8. Memorials to persons within 25 years of 

death; acceptance of commemorative 
funds for useful work. 

Article 2. 

Memorials Financed by Counties 

and Cities. 

100-9. County commissioners may protect 
monuments. 

Sec. 

100-10. Counties, cities, and towns may 
contribute toward erection of 
memorials. 

Article 3. 

Mount Mitchell Park. 

100-11. Duties. 
100-12. Roads, trails, and fences authorized; 

protection of property. 
100-18. Fees for use of improvements; fees for 

other privileges; leases; rules and 
regulations. 

100-14. Use of fees and other collections. 
100-15. Annual reports. 

Article 4. 

Toll Roads or Bridges in Public 
Parks. 

100-16. Private operation of toll roads or bridges 
in public parks prohibited. 

Article 5. 

Flagpoles and Display of Flags in 
State Parks. 

100-17. Flagpole to be erected in each State 
park. 

100-18. Display of flags. 
100-19. Donation of flagpoles. 

ARTICLE 1. 

Approval of Memorials, Works of Art, etc. 

§ 100-1: Repealed by Session Laws 1973, c. 476, s. 48, effective July 1, 1973. 

As to the North Carolina Historica] Commission, 

see 8§ 148B-62 through 143B-65. 
Cross References. — As to the Art 

Commission, see 8§ 1438B-54 through 148B-57. 

§ 100-2. Approval of memorials before acceptance by State; regulation of 
existing memorials, etc.; “work of art” defined; highway markers. — No 
memorial or work of art shall hereafter become the property of the State by 
purchase, gift or otherwise, unless such memorial or work of art or a design of 
the same, together with the e proposed location of the same, shall first have been 
submitted to and approved by the Art Commission or the North Carolina 
Historical Commission as appropriate; nor shall any memorial or work of art, 
until so submitted and approved, be contracted for, placed in or upon or allowed 
to extend over any property belonging to the State. No existing memorial or 
work of art owned by the State shall be removed, relocated, or altered in any way 
without approval of the Art Commission or the North Carolina Historical 
Commission as appropriate. The term “work of art” as used in this section shall 
include any painting, portrait, mural decoration, stained glass, statute, 
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§ 100-3 CH. 100. MONUMENTS, MEMORIALS AND PARKS § 100-6 

bas-relief, sculpture, monument, tablet, fountain, or other article or structure of 
a permanent character intended for decoration or commemoration. This section, 
however, shall not apply to markers set up by the Board of Transportation in 
cooperation with the Department of Natural Resources and Community 
Developments and the Department of Cultural Resources as provided by 
Chapter 197 of the Public Laws of 1935. (1941, c. 341, s. 2; 1957, c. 65, s. 11; 1978, 
GATORS AS ACr O07 vSWOS C62) 3s5 860197 Te T7834.) 

Editor’s Note. — The 1977 amendment Sessions Laws 1977, ¢c. 771, s. 22, contains a 

substituted “Natural Resources and Community _ severability clause. 
Development” for “Natural and Economic 
Resources” in the last sentence. 

§ 100-3. Approval of design, etc., of certain bridges and other structures. 
— No bridge, arch, gate, fence or other structure intended primarily for 
ornamental or memorial purposes and which is paid for either wholly or in part 
by appropriation from the State treasury, or which is to be placed on or allowed 
to extend over any property belonging to the State, shall be begun unless the 
design and proposed location thereof shall have been submitted to the Art 
Commission or the North Carolina Historical Commission as appropriate and 
approved by it. Furthermore, no existing structures of the kind named and 
described in the preceding part of this section owned by the State, shall be 
removed or remodeled without submission of the plans therefor to the Art 
Commission or the North Carolina Historical Commission as appropriate and 
approval of said plans by the Art Commission or the North Carolina Historical 
ommission as appropriate. This section shall not be construed as amending or 
aR Chapter 197 of the Public Laws of 1935. (1941, c. 341, s. 3; 1978, c. 476, 
s. 48. 

§ 100-4. Governor to accept works of art approved by Art Commission or 
North Carolina Historical Commission. — The Governor of North Carolina is 
hereby authorized to accept, in the name of the State of North Carolina, gifts 
to the State of works of art as defined in G.S. 100-2. But no work of art shall 
be so accepted unless and until the same shall have been first submitted to the 
Art Commission or the North Carolina Historical Commission as appropriate and 
by it judged worthy of acceptance. (1941, c. 341, s. 4; 1978, ¢. 476, s. 48.) 

§ 100-5. Duties as to buildings erected or remodeled by State. — Upon 
request of the Governor and the Board of Public Buildings and Grounds, the Art 
Commission or the North Carolina Historical Commission as appropriate shall 
act in an advisory capacity relative to the artistic character of any building 
constructed, erected, or remodeled by the State. The term “building” as used in 
this section shall include structures intended for human occupation, and also 
bridges, arches, gates, walls, or other permanent structures of any character not 
intended primarily for purposes of decoration or commemoration. (1941, c. 341, 
s. 5; 1973, c..476, s. 48.) 

§ 100-6. Disqualification to vote on work of art, etc.; vacancy. — Any 
member of the Art Commission or the North Carolina Historical Commission as 
appropriate who shall be employed by the State to execute a work of art or 
structure of any kind requiring submission to the Art Commission or the North 
Carolina Historical Commission as appropriate, or who shall take part in a 
competition for such work of art or structure, shall be disqualified from voting 
thereon, and the temporary vacancy thereby created may be filled by 
appointment by the Governor. (1941, ¢. 341, s. 6; 1973, c. 476, s. 48.) 
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§ 100-7. Construction. — The provisions of this Article shall not be construed 
to include exhibits of an educational nature arranged by museums or art 
galleries administered by the State or any of its agencies or institutions, or to 
prevent the placing of portraits of officials, officers, or employees of the State 
in the offices or buildmgs of the departments, agencies, or institutions with 
which such officials, officers, or employees are or have been connected. But upon 
request of such museums or agencies, the Art Commission or the North Carolina 
Historical Commission as appropriate shall act in an advisory capacity as to the 
artistic qualities and appropriations of memorial exhibits or works of art 
submitted to it. (1941, c. 3841, s. 7; 1978, c. 476, s. 48.) 

§ 100-8. Memorials to persons within 25 years of death; acceptance of 
commemorative funds for useful work. — No monument, statute, tablet, 
painting, or other article or structure of a permanent nature intended primarily 
to commemorate any person or persons shall be purchased from State funds or 
shall be placed in or upon or allowed to extend over State property within 25 
years after the death of the person or persons so Pe rient nated Provided, 
nevertheless, that nothing in this Article shall be interpreted as prohibiting the 
acceptance of funds by State agencies or institutions from individuals or 
societies who wish to commemorate some person or persons by providing funds 
for educational, health, charitable, or other useful work. The agency or 
institution to which such funds are offered for memorial enterprises shall 
exercise its discretion as to the acceptance and expenditure of such funds. 
Nothing in this Article shall be interpreted as prohibiting the erection on the 
lands of the Cliffs of the Neuse State Park an appropriate tablet or plaque 
honoring the life and memory of the late Lionel Weil of Wayne County. Nothing 
in this Article shall be interpreted as prohibiting the erection on the lands of the 
Morrow Mountain State Park an appropriate tablet or plaque honoring the life 
and memory of the late James McKnight Morrow of Stanly County. Nothing in 
this Article shall be interpreted as prohibiting the erection on the lands of the 
Cliffs of the Neuse State Park an appropriate tablet or plaque, of such size and 
Popa UnSISen language, as may be agreed upon by the donors and Director 
of State Parks, honoring the Whitfield heirs for their contributions to the 
Apa of the said park. (1941, c. 341, s. 8; 1957, c. 181; 1961, c. 976; 1968, 
cS 

ARTICLE 2. 

Memorials Financed by Counties and Cities. 

§ 100-9. County commissioners may protect monuments. — When any 
monument has been or shall hereafter be erected to the memory of our 
Confederate dead or to perpetuate the memory and virtues of our distinguished 
dead, if such monument is erected by the voluntary subscription of the people 
and is placed on the courthouse square, the board of county commissioners of 
such county are permitted to expend from the public funds of the county an 
amount sufficient to erect a substantial iron fence around such monument in 
order that the same may be protected. (1905, c. 457; Rev., s. 3928; C. S., s. 6934.) 

Cross Reference. — As to criminal liability 
for defacing or removing monuments, see 
§ 14-148. 
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§ 100-10 CH. 100. MONUMENTS, MEMORIALS AND PARKS § 100-18 

§ 100-10. Counties, cities, and towns may contribute toward erection of 
memorials. — Any county, city or town by resolution first adopted by its 
governing body may become a member of any memorial association or 
organization for perpetuating the memory of the soldiers and sailors of North 
Carolina who served the United States in the great World War, or in the global 
war known as World War II, or who fought in the War Between the States, and 
may subscribe and pay toward the cost of the erection of any memorial to the 
memory of such oldiers and sailors such sums of money as its governing body 
may determine, and may be represented in such association or organization b 
such persons as its governing body may select. Any contribution so made shall 
be paid out of the general fund of such county, city, or town making same, on 
such terms as may be agreed upon by its governing body, and the officers having 
the control and management of the association or organization to which 
subscription and contribution are made. (1919, c. 21, ss. 1, 2, 3; C.S., s. 6938; 1923, 
C, 2U0 oann ec: Lit.) 

ARTICLE 3. 

Mount Mitchell Park. 

§ 100-11. Duties. — The Department of Natural Resources and Community 
Development shall have complete control, care, protection and charge of that 
part of Mitchell’s Park acquired by the State. (1915, c. 76; 1919, c. 316, s. 3; C. 
, ‘ OOAU OAT, ea278,1 a losouc. eo) Score Loose MLEOe an ccr LoL iter TLL. 
s. 4, 

Editor’s Note. — The 1977 amendment Session Laws, 1977, c. 771, s. 22, contains a 
substituted “Natural Resources and Community _ severability clause. 
Development” for “Natural and Economic 
Resources.” 

§ 100-12. Roads, trails, and fences authorized; protection of property. — 
The Department of Natural Resources and Community development is 
authorized and empowered to enter upon the land hereinbefore referred to, and 
to build a fence or fences around the same, also roads, paths, and trails and 
protect the property against trespass and fire and injury of any and all kinds 
whatsoever; cut wood and timber upon the same, but only for the purpose of 
protecting the other timber thereon and improving the property generally. (1919, 
Coals; Cu. 98.! G42) 192) ies 222asr15 L926) ¢. 122. 8) 23% 1973) :c. 1262):s. 
28n 100th; coll, 82:43 

Editor’s Note. — The 1977 amendment Session Laws 1977, c. 771, s. 22, contains a 
substituted “Natural Resources and Community — severability clause. 
Development” for ‘Natural and Economic 
Resources.” 

§ 100-13. Fees for use of improvements; fees for other privileges; leases; 
rules and regulations. — The Department of Natural Resources and 
Community Development is further authorized and empowered to charge and 
collect fees for the use of such improvements as have already been constructed, 
or may hereafter be constructed, on the park, and for other privileges connected 
with the full use of the park by the public; to lease sites for camps, houses, 
hotels, and places of amusement and business; and to make and enforce such 
necessary rules and regulations as may best tend to protect, preserve and 
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increase the value and attractiveness of the park. (1921, c. 222, s. 2; C.S., s. 
6942(a); 1925; ce. 122,'s.. 23; 19738) ¢.°1262, si: 28) 19T7}/G: TT1, 8. 4, 

Editor’s Note. — The 1977 amendment Session Laws 1977, c. 771, s. 22, contains a 
substituted “Natural Resources and Community _ severability clause. 
Development” for “Natural and Economic 
Resources.” 

§ 100-14. Use of fees and other collections. — All fees and other money 
collected and received by the Department of Natural Resources and Communit 
Development in connection with its proper administration of Mount Mitchell 
State Park shall be used by said Department of Natural Resources and 
Community Development for the administration, protection, improvement, and 
maintenance of said park. (1921, c. 222, s. 3; C.S., s. 6942(b); 1925, c. 122, s. 23; 
LOTS cea 2626S 828; LOTT ee Tiersieas) 

Editor’s Note. — The 1977 amendment Session Laws 1977, c. 771, s. 22, contains a 
substituted “Natural Resources and Community — severability clause. 
Development” for ‘Natural and Economie 
Resources.” 

§ 100-15. Annual reports. — The Department of Natural Resources and 
Community Development shall make an annual report to the Governor of all 
money received and expended by it in the administration of Mount Mitchell State 
Park, and of such other items as may be called for by him or by the General 
Assembly. {1921, c. 222, s. 4; C.S., s. 6942(c); 1925, c. 122, s. 23; 1978, ec. 1262, 
Seg opel EE gl ea ps Ga ea 

Editor’s Note. — The 1977 amendment Session Laws 1977, c. 771, s. 22, contains a 
substituted “Natural Resources and Community _ severability clause. 
Development” for “Natural and Economic 
Resources.” 

ARTICLE 4. 

Toll Roads or Bridges in Public Parks. 

§ 100-16. Private operation of toll roads or bridges in public parks 
prohibited. — No person, firm or corporation shall have the right or privilege 
to privately operate any toll road or toll bridge in this State upon lands belonging 
to the State, set apart or designated as a public park. 

In the event any such toll road or bridge is on March 17, 1939 being privately 
operated under any real or assumed right, privilege, or lease, the State 
institution or Renerent having such state-owned property in charge or under 
its supervision shall daraeaiately give notice to such person, firm or corporation 
so operating such toll road or toll bridge to discontinue the operation of the same. 
Any person, firm or corporation who sustains any legal damage by reason of 

the exercise of the authority hereinbefore granted shall be entitled to just 
compensation therefor, and, in the event satisfactory settlement cannot be made 
with the department or State agency exercising the authority herein contained, 
the amount of just compensation may be determined by a special proceeding 
instituted by the claimant against the department or agency having such 
property in custody under the provisions of the Chapter on Eminent Domain, 
insofar as the same may be applicable hereto: Provided, such proceedings shall 
be instituted within six months from the time such notice is given. Any 
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compensation awarded shall be a valid claim ier the State of North Carolina, 
payable out of the funds of the department or State agency having such property 
in charge. (1939, c. 127.) 

ARTICLE 5. 

Flagpoles and Display of Flags in State Parks. 

§ 100-17. Flagpole to be erected in each State park. — At each of the State 
parks of North Carolina an adequate flagpole shall be erected, in keeping with 
the construction of other structures thereupon, upon which flags of the United 
ee of America and the State of North Carolina may be flown. (1968, c. 317, 
Sah. | 

§ 100-18. Display of flags. — Where personnel are available upon the State 
parks, the flags of the United States and of the State of North Carolina shall 
be flown on every Saturday and Sunday and on every State holiday from May 
1 to October 1 of each year, in conformity with appropriate national and State 
Ae a pec concerning the display of the State and federal flag. (1963, 
CraliesyZ: 

§ 100-19. Donation of flagpoles. — Flagpoles at State parks may be donated 
by donors of the lands upon which State parks are situated, and if such donors 
express a desire to donate flagpoles, such donations shall be accepted in 
preference to that of any other individual or group. In the event that the donors 
of the lands upon which the State parks are situated shall not indicate a desire 
to donate flagpoles therefor within six months of the date of the passage of this 
Article, donations for flagpoles shall be accepted from individuals or groups who 
may desire to make such donations and erect the said flagpoles in keeping with 
the State park regulations. (1963, c. 317, s. 3.) 
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Chapter 101. 

Names of Persons. 

Sec. Sec. 

101-1. Legislature may regulate change by 101-5. Clerk to order change; certificate and 
general but not private law. 

101-2. Procedure for changing name; petition; 
notice. 

101-3. Contents of petition. 
101-4 Proof of good character to accompany 

petition. 

record. 
101-6. Effect of change; only one change. 
101-7. Recording name change. 
101-8. Resumption of name by widow. 

§ 101-1. Legislature may regulate change by general but not private law. 
— The General Assembly shall not have power to pass any private law to alter 
the name of any person, but shall have power to pass general laws regulating 
the same. (Const., Art. II, s. 11; Rev., s. 2146; C. S., s. 2970.) 

Cross References. — As to changing name of 
minor child upon adoption, see § 48-14. As to 
resumption of maiden name by a woman after 
divorce, see § 50-12. As to duty to disclose real 
name when trading as “company” or “agent,” 
see § 66-72. As to trademarks, etc., see Chapter 
80. 
Common Law. — General laws regulating the 

change of a person’s name, and prescribing a 
procedure therefor, do not abrogate the 
common-law rule which allows a person to 
change his name without resort to legal 
procedure or repeal it by implication or 
otherwise. They merely affirm and are in aid of 
the common-law rule and provide an additional 
method of effecting a change of name and, more 
importantly, provide a method for recording the 
change. In re Mohlman, 26 N.C. App. 220, 216 
S.E.2d 147 (1975). 

Under the common-law standard a showing of 
fraud or misrepresentation akin to fraud is 
necessary to deny a change of name. In re 
Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
(1975). 

To provide a procedure whereby one can 
secure a change of name through legal 
procedure with a _ provision for proper 
recordation thereof among the public records is 
desirable and far less objectionable than the 
common-law provision. In re Mohlman, 26 N.C. 
App. 220, 216 8.E.2d 147 (1975). 

Married Women. — Nothing in the law states 
that by marriage a woman gives up her right as 
a person to change her name as anyone else 
might change his or hers. In re Mohlman, 26 
N.C. App. 220, 216 S.E.2d 147 (1975). 

§ 101-2. Procedure for changing name; petition; notice. — A person who 
wishes, for good cause shown, to change his name must file his application 
before the clerk of the superior court of the county in which he lives, having first 
given 10 days’ notice of the application by publication at the courthouse door. 

Applications to change the name of minor children may be filed by their parent 
or parents or guardian or next friend of such minor children, and such 
applications may be joined in the application for a change of name filed by their 
parent or parents: Provided nothing herein shall be construed to permit one 
parent to make such application on behalf of a minor child without the consent 
of the other parent of such minor child if both parents be living, except that a 
minor who has reached the age of 16 years, upon proper application to the clerk 
may change his or her name, with the consent of the parent who has custody of 
the minor and has supported the minor, without the necessity of obtaining the 
consent of the other parent, when the clerk of court is satisfied that the other 
parent has abandoned the minor. Provided, further, that a change of parentage 
or the addition of information relating to perenne on the birth certificate of 
aly person shall be made pursuant to G.S. 1380-60. 

otwithstanding any other provisions of this section, the consent of a parent 
who has abandoned a minor child shall not be required if there is filed with the 
clerk a copy of an order of a court of competent jurisdiction adjudicating that 

212 



§ 101-3 CH. 101. NAMES OF PERSONS § 101-4 

such parent has abandoned such minor child. In the event that a court of 
competent jurisdiction has not therefore declared the minor child to be an 
abandoned child, then on written notice of not less than 10 days to the parent 
alleged to have abandoned the child, by registered or certified mail directed to 
such parent’s last known address, the clerk of superior court is hereby 
authorized to determine whether an abandonment has taken place. If said parent 
denies that an abandonment has taken place, this issue of fact shall be 
determined as provided in G.S. 1-278, and if abandonment is determined, then the 
consent of said parent shall not be required. Upon final determination of this 
issue of fact the proceeding shall be transferred back to the special proceedings 
docket for further action by the clerk. (1891, c. 145; Rev., s. 2147; C.S., s. 2971; 
1947, c. 115; 1958, c. 678; 1955, c. 951, s. 8; 1957, c, 1442; 1959, ¢. 1161, s. 7; 1971, 
c) 444) 8715} 

Local Modification. — Chowan: 1945, c. 455; 
Mitchell: 1945, c. 389. 

Editor’s Note. — For an article dealing with 
marriage contracts as related to North Carolina 
law, see 18 Wake Forest L. Rev. 85 (1977). 

The words “for good cause shown” and 
“good and sufficient reason” mean more than 
merely the absence of fraud. In re Mohlman, 26 
N.C. App. 220, 216 S.E.2d 147 (1975). 
Burden on Petitioner at Hearing. — This 

procedure contemplates a hearing, and 
petitioner has the burden of establishing that it 
is just and reasonable that the petition be 
granted — not merely that petitioner desires it 
and that the request is without fraud. In re 
Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
(1975). 

Consent Required for Change of Name of 
Minor Child. — The name of a minor child may 
not be changed without the consent of both 
parents, if both be living, unless one of the 
parents has abandoned the minor child. In re 
Dunston, 18 N.C. App. 647, 197 S.E.2d 560 
(1978). 

Determination of Abandonment by Clerk of 
Superior Court. — In the event that a court of 

declared the child to be an abandoned child, the 
clerk of the superior court is authorized to 
determine whether an abandonment has taken 
place. In re Dunston, 18 N.C. App. 647, 197 
S.E.2d 560 (1978). 

This section contemplates only the situation 
where one natural or adoptive parent petitions 
for the change of name of a child, and the other 
parent stands to lose his name with respect to 
that child. In re Dunston, 18 N.C. App. 647, 197 
S.E.2d 560 (1978). 

It has no application to a stepfather. In re 
Dunston, 18 N.C. App. 647, 197 S.E.2d 560 
(1973). 

Neither the consent of a child’s stepfather, nor 
a finding that the stepfather has abandoned that 
child is necessary in a petition by the natural 
mother of that child to have the child’s name 
changed. In re Dunston, 18 N.C. App. 647, 197 
S.E.2d 560 (1978). 

Nor to Natural Father of Child Born Out of 
Wedlock. — This section was not designed to 
require the consent of the natural father to a 
name change where the child was born out of 
wedlock. In re Dunston, 18 N.C. App. 647, 197 
S.E.2d 560 (1973). 

competent jurisdiction has not previously 

§ 101-3. Contents of petition. — The applicant shall state in the application 
his true name, county of birth, date of birth, the full name of parents as shown 
on birth certificate, the name he desires to adopt, his reasons for desiring such 
change, and whether his name has ever before been changed by law, and, if so, 
the facts with respect thereto. (1891, c. 145; Rev., s. 2147; C. S., s. 2972; 1945, 
PO sy ROWS EPG BSS OA BAS 

Stated in In re Mohlman, 26 N.C. App. 220, 216 
S.E.2d 147 (1975). 

§ 101-4. Proof of good character to accompany petition. — The applicant 
shall also file with said petition proof of his good character, which proof must 
be made by at least two citizens of the county who know his standing: Provided, 
however, proof of good character shall not be required when the application is 
for the change of name of a child under 16 years of age. (1891, c. 145; Rev., s. 
2148; C. S., s. 2973; 19638, c. 206.) 
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Quoted in In re Mohlman, 26 N.C. App. 220, 
216 S.E.2d 147 (1975). 

§ 101-5. Clerk to order change; certificate and record. — If the clerk thinks 
that good and sufficient reason exists for the change of name, it shall be his duty 
to issue an order changing the name of the applicant from his true name to the 
name sought to be adopted. Such order shall contain the true name, the county 
of birth, the date of birth, the full name of parents as shown on birth certificate, 
and the name sought to be adopted. He shall issue to the applicant a certificate 
under his hand and seal of office, stating the change made in the applicant’s 
name, and shall also record said peat and order on the docket of special 
pro  aaeeg in his court. He shall forward the order to the State Registrar of 

ital Statistics on a form provided by him. If the applicant was born in North 
Carolina, the State Registrar shall note the change of name of the individual or 
individuals specified in the order on the birth certificate of that individual or 
those individuals and shall notify the register of deeds in the county of birth. If 
the applicant was born in another state of the United States, the State Registrar 
shall forward the notice of change of name to the registration office of the state 
Ofbirth.(18912c.-145; Rev-ss; 2149)-2150; CrS:)'s. 2974;°1955; ¢.:951,'s. 41957, 
Gal eoos 2 lod, Go444, eee) 

Court is not subject to the whim or 
capricious desire of a petitioner to change his 
name. In re Mohlman, 26 N.C. App. 220, 216 
S.E.2d 147 (1975). 

The statutes providing a procedure for change 

privileges but are usually so phrased as to leave 
it in the reasonable discretion of the court 
hearing the petition either to grant or deny it. In 
re Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 
(1975). 

of name are not absolute in granting the 

§ 101-6. Effect of change; only one change. — When the order is made and 
the applicant’s name changed, he is entitled to all the privileges and protection 
under his new name as he would have been under the old name. No person shall 
be allowed to change his name under this Chapter but once, except that he shall 
be ene to resume his former name upon compliance with the requirements 
and procedure set forth in this Chapter for change of name. (1891, c.145; Rev., 
pa EN RA es Ga Sh Or 8s fe Eg ee 

§ 101-7. Recording name change. — When the name of any individual, 
corporation, partnership, or association has been changed in a manner provided 
by law, any attorney licensed to practice law in this State may file an affidavit 
with the clerk of superior court stating facts concerning the change of name. The 
clerk shall cause the affidavit to be filed and indexed among the records of his 
office, POLE YAR to G.S. 7A-180(8) and G.S. 7A-843(8). The clerk shall also 
forward a copy of the affidavit under the seal of his office to the clerk of superior 
court of any other county named in the affidavit where it shall also be filed and 
indexed in accordance with this section. Affidavits filed and indexed under this 
section are for informational purposes only and neither the affidavit nor the 
manner of its filing and indexing shall in any manner affect the rights or 
liabilities of any person. (1971, c. 592, s. 1.) 

Editor’s Note. — For an article dealing with 
marriage contracts as related to North Carolina 
law, see 18 Wake Forest L. Rev. 85 (1977). 

_ § 101-8. Resumption of name by widow. — A woman at any time after she 
is widowed, may resume the use of her maiden name or the name of a prior 
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deceased husband or of a previously divorced husband upon application to the 
clerk of superior court of the county in which she resides, setting forth her 
intention to do so. The application shall set forth the full name of the last 
husband of the applicant, shall include a copy of his death certificate, and shall 
be signed by the applicant in her full name. The clerks of court of the several 
counties of this State shall record and index such applications in the manner 
required by the Administrative Office of the Courts and forward a copy of the 
Tea the State Registrar of Vital Statistics on a form provided by him. (1979, 
c. 768. 
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Chapter 102. 

Official Survey Base. 

Sec. Sec. 

102-1. Name and description. 102-8. Administrative agency. 
102-1.1. Name and description in relation to 102-9. Duties and powers of the agency. 

1983 North American Datum. 102-10. Prior work. 
102-2. Physical control. 102-11. Vertical control. 
102-3. Use of name. 102-12. Control system map. 
102-4. Damaging, defacing, or destroying 102-18, 102-14. [Repealed.] 

monuments. 102-15. Improvement of land records. 
102-5. [Repealed.] 102-16. Board of county commissioners to apply 
102-6. Legality of use in descriptions. for assistance. 
102-7. Use not compulsory. 102-17. County projects eligible for assistance. 

§ 102-1. Name and description. — The official survey base for the State of 
North Carolina shall be a system of plane coordinates to be known as the “North 
Carolina Coordinate System,” said system being defined as a Lambert conformal 
projection of Clarke’s spheroid of 1866, having a central meridian of 79°—00’ 
west from Greenwich and standard parallels of latitude of 34°—20’ and 36°—10’ 
north of the equator, along which parallels the scale shall be exact. All 
coordinates of the system are expressed in feet, the x coordinate being measured 
easterly along the grid and the y coordinate being measured northerly along the 
grid. The origin of the coordinates is hereby established on the meridian 
79° —00’ west from Greenwich at the intersection of the parallels 33° —45’ north 
latitude, such origin being given the coordinates x=2,000,000 feet, y=0 feet. 
The precise position of said system shall be as marked on the ground b 
triangulation or traverse stations or monuments established in conformity with 
the standards adopted by the United States Coast and Geodetic Survey for first- 
and second-order work, whose geodetic positions have been rigidly on the North 
American datum of 1927, and whose plane coordinates have been computed on 
the system defined. (1939, c. 168, s. 1.) 

Editor’s Note. — For article on rules, ethics North Carolina real estate, see 49 N.C.L. Rev. 

and reform in connection with transferring 598 (1971). 

§ 102-1.1. Name and description in relation to 1983 North American 
Datum. — From and after the date and time the North Carolina Geodetic Survey 
Section in the Land Resources Division of the Department of Natural Resources 
and Community Development receives from the National Geodetic Survey, 
official notice of a complete, published definition of the North American Datum 
of 1983 including the State plane coordinate constants applicable to North 
Carolina, the official survey base for North Carolina shall be a system of plane 
coordinates to be known as the “North Carolina Coordinate System of 1988,” 
said system being defined as a Lambert conformal projection of the “World 
Reference Ellipsoid’”’ having a central meridian of 79°—00’ west from 
Greenwich and standard parallels of latitude of 34° —20’ and 36° —10’ north 
of the equator, along which parallels the scale shall be exact. All coordinates of 
the system are expressed in metres, the x coordinate being measured easterly 
along the grid and the y coordinate being measured northerly along the grid. The 
origin of the coordinates is hereby established on the meridian 79° —00’ west 
from Greenwich at the intersection of the parallels 33° —45’ north latitude, such 
origin being given the coordinates x =600,000 metres, y=0 metres. The precise 
position of said system shall be as marked on the ground by triangulation cr 
traverse stations or monuments established in conformity with the standards 
adopted by the National Geodetic Survey for first- and second-order work, whose 
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geodetic oe have been rigidly adjusted on the North American Datum of 
aos an ee plane coordinates have been computed on the system defined. 
1979, °c. 4. 

§ 102-2. Physical control. — Any triangulation or traverse station or 
monument established as described in G.S. 102-1 may be used in establishing a 
connection between any survey and the above-mentioned system of rectangular 
coordinates. (1939, c. 163, s. 2.) 

§ 102-3. Use of name. — The use of the term “North Carolina Coordinate 
System” on any map, report, or survey, or other document, shall be limited to 
coordinates based on the North Carolina Coordinate System as defined in this 
Chapter. (1939, c. 163, s. 3.) 

§ 102-4. Damaging, defacing, or destroying monuments. — If any person 
shall willfully damage, deface, destroy, or otherwise injure a station, monument 
or permanent mark of the North Carolina Coordinate System, or shall oppose 
any obstacles to the proper, reasonable, and legal use of any such station or 
monument, such person shall be guilty of a misdemeanor, and shall be liable to 
fine or imprisonment at the descretion of the court. (1939, c. 168, s. 4.) 

§ 102-5: Repealed by Session Laws 1968, c. 783. 

§ 102-6. Legality of use in descriptions. — For the purpose of describing the 
location of any survey station or land boundary corner in the State of North 
Carolina, it shall be considered a complete, legal, and satisfactory description to 
define the location of such point or points by means of coordinates of the North 
Carolina Coordinate System as described herein. (1968, c. 168, s. 6; c. 783.) 

§ 102-7. Use not compulsory. — Nothing contained in this Chapter shall be 
interpreted as requiring any purchaser or mortgagee to rely wholly on a 
description based upon the North Carolina Coordinate System. 1939, ec. 168, :s. 
T: 

§ 102-8. Administrative agency. — The administrative agency of the North 
Carolina Coordinate System shall be the Department of Natural Resources and 
Community Development, through its appropriate division hereinafter called the 
“agency.” (1939, c. 163, s. 8; 1978, c. 1262, s. 86; 1977, c. 771, s. 4.) 

Editor’s Note. — The 1977 amendment Session Laws 1977, c. 771, s. 22, contains a 
substituted “Natural Resources and Community _ severability clause. 
Development” for “Natural and Economic 
Resources.” 

§ 102-9. Duties and powers of the agency. — It shall be the duty of the 
agency to make or cause to be made from time to time such surveys and 
computations as are necessary to further or complete the North Carolina 
Coordinate System. The agency shall endeavor to carry to completion as soon as 
practicable the field monumentation and office computations of the coordinate 
system. For the purpose of this work the agency shall have the power to accept 
grants for the s acifie purpose of carrying on the work; to coordinate, organize, 
and direct any federal or other assistance which may be offered to further the 
work; to cooperate with any individual, firm, company, ps or private agency, 
State or federal agencies, in the prosecution of the work; to enter into contracts 
or cooperative agreements with other state or federal agencies in promoting the 
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work of the coordinating system. The agency shall further have the power to 
adopt necessary rules, regulations, and specifications relating to the 
establishment and use of the coordinate system as defined in this Chapter, 
consistent with the standards and practice of the United States Coast and 
Geodetic Survey. (1939, c. 163, s. 9.) 

§ 102-10. Prior work. — The system of stations, monuments, traverses, 
computations, and other work which has been done or is under way in North 
Carolina by the so-called North Carolina Geodetic Survey, under the supervision 
of the United States Coast and Geodetic Survey, is, where consistent with the 
proven of this Chapter, hereby made a part of the North Carolina Coordinate 
ystem. The surveys, notes, computations, monuments, stations, and all other 

work relating to the coordinate system, which has been done by said North 
Carolina Geodetic Survey, under the supervision of and in cooperation with the 
United States Coast and Geodetic Survey and federal relief agencies, hereby are 
placed under the direction of, and shall become the property of, the 
administrative agency. All persons or poe nate having in their possession any 
surveys, notes, computations, or other data pertaining to the aforementioned 
coordinate system, shall turn over to the Department of Natural Resources and 
Community Development such data upon request. (1939, c. 163, s. 10; 1959, c. 
110, Sel 1973; crlZ62; SeBGeL OTs cy 171), 28945) 

Editor’s Note. — The 1977 amendment Session Laws 1977, c 771, s. 22, contains a 
substituted “Natural Resources and Community _ severability clause. 
Development” for ‘Natural and Economic 
Resources.” 

§ 102-11. Vertical control. — Whereas the foregoing provisions of this 
Chapter heretofore are related to horizontal control only, the administrative 
agency may adopt standards for vertical control or levying surveys consistent 
with those recommended by and used by the United States Coast and Geodetic 
Survey, and make or cause to be made such surveys as are necessary to complete 
the vertical control of North Carolina, in accordance with the provisions for 
horizontal control surveys as defined in this Chapter. (1939, c. 163, s. 11.) 

§ 102-12. Control system map.—The agency shall prepare for publication 
and cause to be published before July 1, 1962, a map or maps setting forth the 
location of monuments for both horizontal and vertical control, together with 
such other pertinent data as the agency may direct for implementation of the 
North Carolina Coordinate System. The agency shall furnish such map or maps 
to any person or may make such charge as will defray the expense of printing 
and distribution. It shall be the responsibility of the agency to maintain this map, 
make revisions as often as necessary to provide up-to-date information 
and furnish up-to-date copies to the register of deeds of each county in the 
State. (1959, c. 1815, s. 2.) 

§ 102-13: Repealed by Session Laws 1975, c. 188, s. 1. 

eves Repealed by Session Laws 1973, c. 1262, s. 86, effective Julv 1, 

§ 102-15. Improvement of land records. — There is hereby established a 
statewide program for improvement of county land records to be administered 
by the Secretary of the Department of Administration (hereafter called the 
Secretary). First emphasis shall be given to the completion of countywide base 
maps. Counties with a base map system prepared to acceptable standards will 
be encouraged to undertake subsequent logical improvements in their respective 
land records systems. Work undertaken by any county under this program will 
be eligible for financial assistance out of funds appropriated for this purpose 
to the Department of Administration. The amount allotted to each project is to 
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be determined by the Secretary, but in no case shall such allotments exceed one 
dollar for every dollar of local tax funds expended on ti ¢ project by the county. 
Federal or other State funds available to the project will not be eligible as 
matching money under the State program. (1977, c. 1099, s. 1.) 

§ 102-16. Board of county commissioners to apply for assistance. — The 
board of county commissioners of each county may apply to the Secretary, upon 
forms provided by him and in accordance with directives and requirements 
outlined in G.S. 102-17, for assistance in completing one or more projects. 
Such project or projects shall constitute one or more phases of a plan 
for the improvement of the county’s land records. The work to be under- 
taken shall be described in relation to the county’s’ revaluation 
schedule, and it shall be shown to be a part of a larger undertaking 
for achieving ultimate long-term improvements in the land records main- 
tained by the county register of deeds, the county tax supervisor. or 
other county office. (1977, c. 1099, s. 1.) 

§ 102-17. County projects eligible for assistance. — All projects funded 
under this assistance program shall be described as conforming to one or more 
of the project outlines defined herein. All projects shall achieve a substantial 
measure of conformity with the objectives set forth in these project outlines such 
that a greater degree of statewide standardization of land records will result. 
The Secretary shall prepare and make available to all counties administrative 
regulations ssigted to assist the counties in preparing project plans and 
applications for assistance, and to assure compliance with the objectives and 
other requirements of G.S. 102-15, 102-16, and this section. County projects shall 
be eligible for assistance subject to availability of funds, compliance with 
administrative regulations, and conformity with one or more of the project 
outlines as follows: ’ 

(1) Base Maps. — Preparation of accurate planimetric or orthophoto maps 
with countywide coverage at one or more scale ratios suitable as a base 
for the development and maintenance of current cadastral maps. These 
maps shall have additional information included where appropriate to 

‘increase their utility for other purposes. The formulation of technical 
standards and detailed specifications and the coordination of all such 
mapping projects with other State mapping programs shall be the 
responsibility of the Department of Natural Resources and Com- 
munity Development. Insofar as possible mapping projects funded 
under this assistance program shall utilize existing photography, 
geodetic control surveys, and previously mapped information, and 
be coordinated or combined with adjacent or related mapping proj- 
ects to achieve the best efficiency and economy consistent with the 
maintenance of high quality map production. 

(2) Cadastral Maps. — Preparation of accurate maps of all property 
boundaries together with other supporting information and based on 
up-to-date planimetric or orthophoto maps conforming to the 
specifications for base maps outlined in subdivision (1) of this section. 
The formulation of specifications and standards for these cadastral 
maps shall be the responsibility of the Department of Revenue. These 
specifications and standards shall be designed to conform to the best 
acceptable practice for county land records in North Carolina. The 
cadastral maps shall be scheduled as nearly as possible to be completed 
and made available for the next revaluation cycle to be undertaken by 
each county and the maps shall include references to subdivision plat 
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each county and the maps shall include references to subdivision plat 
numbers, property codes, and other related information considered 
useful to the appraisal process or to the public generally. 

(3) Standardized Parcel Identifiers. — Adoption of a system of parcel 
identifiers which will serve to provide unique identification of each 
parcel of land, a permanent historical record of change and the chain 
of title, and any necessary cross-reference to other preexisting parcel 
identifiers. The proposed system of parcel identifiers shall conform to 
such minimum specifications and standards as may be promulgated by 
the Secretary for the purpose of achieving consistency and 
compatibility among all counties throughout the State. Said minimum 
specifications and standards for parcel identifier systems shall be 
adopted and administered by the Secretary only after consultation with 
the recommendation from an advisory committee on land records with 
a membership representative of professional organizations concerned 
with public land records and map making. 

(4) Automated Processing of Land paras Recirde, — Preparation and 
implementation of a system of automated record bearing and 
Prager which will expedite the maintenance of accurate up-to-date 
iles, improve the appraisal process, and facilitate analytical operations 
needed to respond to requirements for current information. Technical 
standards and minimum specifications shall be the joint responsibility 
of the Department of Administration, the Department of Revenue, and 
the Department of Cultural Resources. (1977, ¢ 1099, s. 1.) 

220 



§ 103-1 CH. 108. SUNDAYS, HOLIDAYS AND SPECIAL DAYS § 103-3 

Chapter 103. 

Sundays, Holidays and Special Days. 

Sec. 
103-5. Acts to be done on Sunday or holidays. 
103-6. Arbor Week. 
103-7. American Family Day. 

Sec. 
103-1. [Repealed. ] 
103-2. Hunting on Sunday. 
103-3. Execution of process on Sunday. 
103-4. Dates of public holidays. 

§ 103-1: Repealed by Session Laws 1951, c. 73. 

§ 103-2. Hunting on Sunday. — If any person shall, except in defense of his 
own prone? hunt on Sunday, having with him a shotgun, rifle, or pistol, he 
shall be guilty of a misdemeanor and pay a fine not exceeding fifty dollars 
($50.00) or [be] imprisoned not exceeding 30 days. Provided, that the provisions 
hereof shall not be applicable to military reservations, the jurisdiction of which 
is exclusively in the federal government. (1868-9, c. 18, ss. 1, 2; Code, s. 3783; 
Rev., s. 3842; C.S., s. 83956; 1945, c. 1047; 1967, c. 1003.) 

Local Modification. — Perquimans: 1935, c. 
145. 
Amendment Effective July 1, 1980. — 

Session Laws 1979, c. 830, s. 18, effective July 1, 
1980, will add at the end of this section a 
sentence reading as_ follows: “Wildlife 
protectors are granted authority to enforce the 
provisions of this section.” 

Sufficiency of Indictment. — Under the 
former reading of the section, a conviction was 
sustainable under an indictment charging the 
defendant with being ‘‘found off his premises on 
the Sabbath day, having with him a shotgun, 
contrary to the form of the statute,” etc. State 
v. Howard, 67 N.C. 24 (1872). 

“Sabbath” Used in Indictment. — It is 
immaterial that the indictment used the 
expression “‘the Sabbath” instead of “Sunday.” 
State v. Drake, 64 N.C. 589 (1870). 

Indictment Must State Act Committed on 
Sunday. — An indictment for an act which is 
criminal when committed on Sunday, must state 
that the act in question was committed on 
Sunday; but if it does so, no exception can be 
taken to it for reference to the same day by a 
wrong day of the month. State v. Drake, 64 N.C. 
589 (1870). 

§ 103-3. Execution of process on Sunday. — It shall be lawful for any 
sheriff or other lawful officer to execute any summons, capias, or other process 
on Sunday. (1957, c. 1052; 1978, c. 108, s. 47.) 

Sunday is not a judicial day, hence an 
adjournment of the court from Saturday night to 
Monday morning during the progress of a trial 
for murder is not violative of the act requiring 
the adjournment to be ‘from day to day.” State 
v. Howard, 82 N.C. 623 (1880). 
When Court May Sit on Sunday. — There 

have been some instances in the judicial 
proceedings in this State where the courts have 
held their sessions on Sunday, but the cases are 
rare, and whenever it has been done, exception 
has generally been taken to the course of the 
court, upon the ground that it could not legally 
sit on that day. But the Supreme Court has held 
that in special cases ex necessitate the court 
might sit on Sunday. State v. Ricketts, 74 N.C. 
187 (1876); State v. McGimsey, 80 N.C. 377 
(1879); State v. Howard, 82 N.C. 623 (1880). 

Term of Court Embraces Sunday. — When a 
term of court is set by statute to begin on a 
certain Monday, and to last for ‘“‘one week”’ (or 
two or three weeks, as the case may be), it 
embraces the Sunday of each week (unless 
sooner adjourned), and the term expires by 
limitation at midnight of that day. Taylor v. 
Ervin, 119 N.C. 274, 25 S.E. 875 (1896). 

Verdict of Jury and Judgment. — The 
rendition’ by the jury of a verdict on Sunday is 
not invalid for that cause. Tuttle v. Tuttle, 146 
N.C. 484, 59 S.E. 1008 (1907). 
A verdict entered on Sunday of a week set for 

the duration of a court, in the absence of an 
earlier adjournment, is legally entered. Taylor v. 
Ervin, 119 N.C. 274, 26 S.E. 875 (1896). 

There being no inhibition of a verdict rendered 
on Sunday, either at common law or by statute, 
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a judgment entered on that day (by virtue of the 
statute, that it shall be entered up at once on the 

CH. 103. SUNDAYS, HOLIDAYS AND SPECIAL DAYS § 103-4 

verdict) is valid. Taylor v. Ervin, 119 N.C. 274, 25 
S.E. 875 (1896). 

§ 103-4. Dates of public holidays. — (a) The following are declared to be 
legal public holidays: 

(1) New Year's Day, January 1. 
(2) Robert E. Lee’s Birthday, January 19. 
(3) Washington’s Birthday, the third Monday in February. 
(4) Anniversary of signing of Halifax Resolves, April 12. 
(5) Confederate Memorial Day, May 10. 
(6) Anniversary of Mecklenburg Declaration of Independence, May 20. 
(7) Memorial Day, the last Monday in May. 
(8) Easter Monday. 
(9) Independence Day, July 4. 
(10) Labor Day, the first Monday in September. 
(11) Columbus Day, the second Monday in October. 
(1la) Yom Kippur. 
(12) Veterans Day, November 11. 
(18) Tuesday after the first Monday in November in years in which a 

general election is to be held. 
(14) Thanksgiving Day, the fourth Thursday in November. 
(15) Christmas Day, December 25. 

Provided that Easter Monday and Memorial Day, the last Monday in May, 
shall be a holiday for all State and national banks only. 

(b) Whenever any public holiday shall fall upon Sunday, the Monday following 
shall be a public holiday. (1881, c. 294; Code, s. 3784; 1891, c. 58; 1899, c. 410; 1901, 
c. 25; Rev., s. 2838; 1907, c. 996; 1909, c. 888; 1919, c. 287; C.S., s. 2959; 1935, 
Ge 1959. .¢c..1011;.1969%eno21 1973 cabo 979, c..84.) 

Editor’s Note. — The 1979 amendment added 
subdivision (11a) of subsection (a). 

This section relates to statewide public 
holidays. Hardbarger v. Deal, 258 N.C. 31, 127 
S.E.2d 771 (1962). 

Closing of County Clerk’s Office on Easter 
Monday. — Where a county clerk’s office was 
closed on Easter Monday, pursuant to resolution 
by the board of county commissioners in which 
Easter Monday was designated a holiday, a 
plaintiff, if otherwise entitled to commence an 
action on Easter Monday was entitled to 
commence the action on the next day the 
courthouse was open for business. Hardbarger 
v. Deal, 258 N.C. 31, 127 S.E.2d 771 (1962). 

Effect of Legal Holiday Generally. — The 
statute declaring certain days public holidays 
does not prohibit the pursuit of the usual 
avocations of citizens, nor public officers or the 
courts from exercising their respective 
functions on those days. While it might be that 
the attendance of jurors, witnesses and suitors 
will not be enforced, and the courts will not sue 
out or enforce process on such days, yet the 
courts may lawfully proceed with the business 
before them. State v. Moore, 104 N.C. 743, 10 
S.E. 183 (1889). 

The section simply declares that certain days 
therein specified, in each year, shall be public 

holidays, and the following section prescribes 
when papers coming due on such days, or on 
Sunday, shall be payable. It does not purport, in 
terms or effect, to prohibit persons from 
pursuing their usual avocations on such days, 
nor is there any inhibition upon public officers to 
exercise their offices, respectively; nor is there 
any inhibition upon the courts to sit on such days 
and exercise their functions and authority. 
There is no such statutory inhibition; nor, indeed, 
is there any, except such as may arise in the 
application of general principles of law. It has 
never been understood to be the law in this State 
that a public holiday is dies non juridicus, except 
perhaps to a limited extent; it is very certainly 
not wholly so. The courts, particularly the 
superior courts, very frequently sit on such days 
and hear and try causes and dispatch the 
business that ordinarily comes before them, 
especially when there is no objection. State v. 
Moore, 104 N.C. 7438, 10 S.E. 183 (1889). 

Judicial Notice That Certain Days Were 
Sundays or Public Holidays. — The court 
would take judicial notice of the fact that 
September 2, 1962, the last day of the two-year 
period beginning with the death of the plaintiff's 
intestate, was Sunday and that the following day 
was the first Monday in September, a public 
holiday. The action was instituted on September 
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4, 1962, by the issuance of summons and, 
therefore, was instituted within the time allowed 
by § 1-53. Kinlaw v. Norfolk S. Ry., 269 N.C. 
110, 152 S.E.2d 329 (1967). 
Deposition Opened on Holiday. — A legal 

holiday has not the same status in respect to 

CH. 103. SUNDAYS, HOLIDAYS AND SPECIAL DAYS § 103-7 

depositions opened on the latter day are void, 
they are not so when they are opened on a legal 
holiday. Latta v. Catawba Elec. Co., 146 N.C. 

285, 59 S.E. 1028 (1907). 
Stated in Robbins v. Bowman, 9 N.C. App. 416, 

176 S.E.2d 346 (1970). 
legal proceedings as Sunday; and while 

§ 103-5. Acts to be done on Sunday or holidays. — Where the day or the last 
day for doing an act required or permitted by law to be done falls on Sunday or 
a holiday the act may be done on the next succeeding secular or business day 
and where the courthouse in any county is closed on Saturday or any other day 
by order of the board of county commissioners of said county and the day or the 
last day required for filing an advance bid or the filing of any pleading or written 
instrument of any kind with any officer having an office in the courthouse, or 
the performance of any act required or permitted to be done in said courthouse 
falls on Saturday or other day during which said courthouse is closed as 
aforesaid, then said Saturday or other day during which said courthouse is closed 
as aforesaid shall be deemed a holiday; and said advance bid, pleading or other 
written instrument may be filed, and any act required or permitted to be done 
in the courthouse may be done on the next day during which the courthouse is 
sar for business. (Code, ss. 3784, 3785, 3786; 1899, c. 738, s. 194; Rev., s. 2839; 
wpe, 8. 6900; 1901, CHini6, 8.1.) 

the meaning of this section. Hardbarger v. Deal, 
258 N.C. 31, 127 8.E.2d 771 (1962). 

Quoted in Asheville Showcase & Fixture Co. 
v. Restaurant Assocs., 3 N.C. App. 74, 164S8.E.2d 
63 (1968). 

Cross References. — As to computing time 
when last day falls on Sunday, see § 1-593. As to 
closing county clerk’s office on Easter Monday, 
see note to § 103-4. 
The institution of a suit is an act “required or 

permitted to be done in the courthouse,” within 

§ 103-6. Arbor Week. — The week in March of each year containing March 
15 is hereby designated as Arbor Week in North Carolina. (1967, c. 39.) 

§ 103-7. American Family Day. — The first Sunday in August of each year 
is designated as American Family Day in North Carolina. (1979, c. 457.) 
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Chapter 104. 

United States Lands. 

Article 1. Sec. 

Authority for Acquisition. 104-13. Utilities Commission to — secure 
right-of-way over private lands; 
condemnation by United States. 

104-1. Acquisition of lands for specified 104-14. Use declared paramount public purpose. 
purposes authorized; concurrent (4-15. Method of payment of expenses and 

Sec. 

jurisdiction reserved. awards. 

104-2. Unused lands to revert to State. 104-16. State and United States may enter upon 
104-8. Exemption of such lands from taxation. lands for survey, etc. 

104-4. Conveyances of such lands to be 104-17. Construction, maintenance, etc., of 
recorded. bridges over waterway. 

104-5. Forest reserve in North Carolina 104-18. Concurrent jurisdiction over waterway. 
authorized; powers conferred. 104-19. Acquisition of land for inland waterway 

104-6. Acquisition of lands for river and harbor from Beaufort Inlet; grant of State 
improvement; reservation of right lands. 

to serve Process. ae 104-20. Utilities | Commission to — secure 
104-7. Acquisition of lands for public buildings; right-of-way; condemnation — by 

cession of jurisdiction; exemption United States. 

from taxation. ‘ent 104-21. Use declared paramount public purpose. 
104-8. Further authorization of acquisition of 494.99 Method of payment of expenses and 

land. 
104-9. Condition of consent granted in 1494.99. 

preceding section. 
104-10. Migratory bird sanctuaries or other 494.94 

wildlife refuges. / Wee pa 104-25. Lands conveyed to United States for 
104-11. Utilities Commission to secure inland waterway. 

rights-of-way, etc. for waterway 194.96 to 104-30. [Reserved. | 
improvements by use of federal 
funds. Article 3. 

104-11.1. Governor may accept a retrocession of 
jurisdiction over federal areas. 

awards. 
Maintenance and operation of bridges 

over waterway. 
Concurrent jurisdiction over waterway. 

Jurisdiction over National Park 

System Lands. 

Article 2. 104-31. Governor authorized to cede 
Inland Waterways. jurisdiction. 

104-12. Acquisition of land for inland waterway et are nee 2 
from Cape Fear River; grant of 
State lands. 

ARTICLE 1. 

Authority for Acquisition. 

§ 104-1. Acquisition of lands for specified purposes authorized; 
concurrent jurisdiction reserved. —- The United States is authorized, by 
purchase or otherwise, to acquire title to any tract or parcel of land in the State 
of North Carolina, not exceeding 25 acres, for the purpose of erecting thereon 
any customhouse, courthouse, post office, or other building, including 
lighthouses, lightkeepers’ dwellings, lifesaving stations, buoys and local depots 
and buildings connected TR or for the establishment of a fish-cultural 
station and the erection thereon of such buildings and improvements as may be 
necessary for the successful operations of such fish-cultural station. The consent 
to acquisition by the United States is upon the express condition that the State 
of North Carolina shall so far retain a concurrent jurisdiction with the United 
States over such lands as that all civil and criminal process issued from the 
courts of the State of North Carolina may be executed thereon in like manner 
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as if this authority had not been given, and that the State of North Carolina also 
retains authority to punish all violations of its criminal laws committed on any 
such tract of land. (1870-1, c. 44, s. 5; Code, ss. 3080, 3083; 1887, c. 136; 1899, 
c. 10; Rev., s. 5426; C.S., s. 8053.) 

Editor’s Note. — As to note on jurisdiction 
relative to lands acquired by federal 
government, see 23 N.C.L. Rev. 258. 

Exclusive Jurisdiction. — Jurisdiction of the 
United States is exclusive over property in this 
State acquired in 1899 with the State’s 

jurisdiction is not affected by the restrictive 
provisions of this section and §& 104-7 
subsequently enacted, which are prospective 
only. State v. DeBerry, 224 N.C. 834, 32 S.E.2d 
617 (1945). 

Cited in State v. Burell, 256 N.C. 288, 123 
legislative consent, and such exclusive S8.E.2d 795 (1962). 

§ 104-2. Unused lands to revert to State. — The consent given in G.S. 104-1 
is upon consideration of the United States RUE g lighthouses, lighthouse 
keepers’ dwellings, lifesaving stations, buoys, coal depots, fish stations, post 
offices, customhouses, and other buildings connected therewith, on the tracts or 
parcels of land so purchased, or that may be purchased; and that the title to land 
so conveyed to the United States shall revert to the State unless the construction 
of the aforementioned buildings be completed thereon within 10 years from the 
date of the conveyance from the grantor. (1870-1, c. 44, s. 5; Code, ss. 8080, 3083; 
1887, c. 186; 1899, c. 10; Rev., s. 5426; C. S., s. 8054.) 

§ 104-3. Exemption of such lands from taxation. — The lots, parcels, or 
tracts of land acquired under this Chapter, together with the tenements and 
appurtenances for the purpose mentioned in this Chapter, shall be exempt from 
taxation. (1870-1, c. 44, s. 3; Code, s. 8082; Rev., s. 5428; C.S., s. 8055.) 

When Exemption Begins. — A contract to 
convey lands to the United States government 
reservation, under the federal statute, does not 
vest the title in the government until survey 
made, acreage determined, purchase price paid, 

Attorney General, and until then the land is 
subject to State taxes under the State statutes. 
Caldwell Land & Lumber Co. v. Commissioners 
of Caldwell County, 174 N.C. 634, 94 S8.E. 406 
(1917). 

or conveyance made and title approved by the 

§ 104-4. Conveyances of such lands to be recorded. — All deeds, 
conveyances, or other title papers for the same shall be recorded, as in other 
cases, in the office of the register of deeds of the county in which the lands so 
conveyed may lie, in the same manner and under the same regulations as other 
deeds and conveyances are now recorded, and in like manner may be recorded 
a sufficient description by metes and bounds, courses and distances, of any tract 
or legal division of any public land belonging to the United States, which may 
be set apart by the general BONE pent or the purpose before mentioned, b 
an order, patent, or other official document or paper so describing such land. 
(1870-1, c. 44, s. 2; 1872-8, c. 201; Code, s. 3081; Rev., s. 5429; C. S., s. 8056.) 

§ 104-5. Forest reserve in North Carolina authorized; powers conferred. — 
The United States is authorized to acquire by purchase, or by condemnation with 
adequate compensation, except as hereinafter provided, such lands in North 
Carolina as in the opinion of the federal government may be needed for the 
establishment of a national forest reserve in that region. This consent is given 
upon condition that the State of North Carolina shall retain a concurrent 
jurisdiction with the United States in and over such lands so far that civil process 
in all cases, and such criminal process as may issue under the authority of the 
State of North Carolina against any person charged with the commission of any 
crime without or within said jurisdiction, may be executed thereon in like manner 
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as if this consent had not been given. Power is hereby conferred upon the 
Congress of the United States to pass such laws as it may deem necessary to 
the acquisition as hereinbefore provided, for incorporation in such national 
forest reserve such forest-covered lands lying in North Carolina as in the opinion 
of the federal government may be needed for this purpose, but as much as 200 
acres of any tract of land occupied as a home by bona fide residents in this State 
on the eighteenth day of January, 1901, shall be exempt from the provisions of 
this section. Power is hereby conferred upon Congress to pass such laws and to 
make or provide for the making of such rules and regulations, of both civil and 
criminal nature, and to provide punishment therefor, as in its judgment may be 
necessary for the management, control, and protection of such lands as may be 
from time to time acquired by the United States under the provisions of this 
section. (1901, c. 17; Rev., s. 5480; C. S., s. 8057; 1929, c. 67, s. 1.) 

§ 104-6. Acquisition of lands for river and harbor improvement; 
reservation of right to serve process. — The consent of the legislature of the 
State is hereby given to the acquisition by the United States of any tracts, pieces, 
or parcels of land within the limits of the State, by purchase or condemnation, 
for use as sites for locks and dams, or for any other purpose in connection with 
the improvement of rivers and harbors within and on the borders of the State. 
The consent hereby given is in accordance with the seventeenth clause of the 
eighth section of the first article of the Constitution of the United States, and 
with the acts of Congress in such cases made and provided; and this State retains 
concurrent jurisdiction with the United States over any lands acquired and held 
in pursuance of the provisions of this section, so far as that all civil and criminal 
process issued under authority of any law of this State may be executed in an 
art of the premises so acquired, or the buildings or structures thereon erected. 
1907, c. 681; C. S., s. 8058.) 

§ 104-7. Acquisition of lands for public buildings; cession of jurisdiction; 
exemption from taxation. — The consent of the State is hereby given, in 
accordance with the seventeenth clause, eighth section, of the first article of the 
Constitution of the United States, to the acquisition by the Unitéd States, by 
purchase, condemnation, or otherwise, of any land in the State required for the 
sites for customhouses, courthouses, post offices, arsenals, or other public 
buildings whatever, or for any other purposes of the government. 

Exclusive jurisdiction in and over any land so acquired by the United States 
shall be and the same is hereby ceded to the United States for all purposes except 
the service upon such sites of all civil and criminal process of the courts of this 
State; but the jurisdiction so ceded shall continue no longer than the said United 
States shall own such lands. The jurisdiction ceded shall not vest until the United 
States shall have acquired title to said lands by purchase, condemnation, or 
otherwise. 

So long as the said lands shall remain the property of the United States when 
acquired as aforesaid, and no longer, the same shall be and continue exempt and 
exonerated from all State, county, and municipal taxation, assessment, or other 
charges which may be levied or imposed under the authority of this State. (1907, 
¢) 25; Cr S78: 8059.) 

Cross Reference. — See note to § 104-1. 
Editor’s Note. — As to note on jurisdiction 

relative to lands acquired by federal 
government, see 23 N.C.L. Rev. 258. For case 
law survey on jurisdiction over federal enclave, 
see 41 N.C.L. Rev. 451 (1963). 

Necessity for Acceptance of Jurisdiction by 

United States. — This section cedes exclusive 

jurisdiction to the United States over the land 
acquired, but this section and the State of North 
Carolina cannot compel the United States to 
accept such jurisdiction over an area. State v. 
Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied, 
370 U.S. 961, 82 S. Ct. 1621, 8 L. Ed. 2d 827 
(1962). 
When the United States government has not 
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accepted the exclusive jurisdiction over the area 
ceded by the section, this section is not 
applicable and the State retains its territorial 
jurisdiction over the area in question so far as its 
exercise involves no interference with the 
carrying out of the federal project, and the trial, 
conviction and judgment imposed upon a 
defendant by the State court for the felony of 
assault with intent to commit rape committed in 
the ceded area is no such interference. State v. 

CH. 104. UNITED STATES LANDS § 104-11 

o(0 U.S. 961; 82:8. Ct, 1621,.8.L. Ed. 2d 827 
(1962). 

Fixtures and improvements placed upon 
lands in a military reservation leased from the 
federal government, as well as the value of the 
‘leasehold estate, are subject to taxation in this 
State, Congress having waived any immunity of 
such property from taxation. Bragg Inv. Co. v. 
Cumberland County, 245 N.C. 492, 96 S.E.2d 341 
(1957). 

Burell, 256 N.C. 288, 123 S.E.2d 795, cert. denied, 

§ 104-8. Further authorization of acquisition of land. — The United States 
is hereby authorized to acquire lands by condemnation or otherwise in this State 
for the purpose of preserving the navigability of navigable streams and for 
holding and administering such lands for national park purposes: Provided, that 
this section and G.S. 104-9 shall in nowise affect the authority conferred upon 
the eae States and reserved to the State in G.S. 104-5 and 104-6. (1925, ec. 152, 
Shh y i 

§ 104-9. Condition of consent granted in preceding section. — This consent 
is given upon condition that the State of North Carolina shall retain a concurrent 
jurisdiction with the United States in and over such lands so far that civil process 
in all cases, and such criminal process as may issue under the authority of the 
State of North Carolina against any person charged with the commission of any 
crime, without or within said jurisdiction, may be executed thereon in like 
manner as if this consent had not been given. (1925, c. 152, s. 2.) 

§ 104-10. Migratory bird sanctuaries or other wildlife refuges. — The 
United States is authorized to acquire by purchase, or by condemnation with 
adequate compensation, such lands in North Carolina as in the opinion of the 
federal government may be needed for the establishment of one or more 
migratory bird sanctuaries or other wildlife refuges. This consent is given upon 
condition that the State of North Carolina shall retain a concurrent jurisdiction 
with the United States in and over such lands so far that civil process in all cases, 
and such criminal process as may issue under the authority of the State of North 
Carolina against any person charged with the commission of any crime without 
or within said jurisdiction, may be executed therein in like manner as if this 
consent had not been given. Power is hereby conferred upon the Congress of the 
United States to pass such laws as it may deem necessary to the acquisition as 
hereinbefore provided, for incorporation in such sanctuaries or refuges such 
lands lying in North Carolina as in the opinion of the federal government may 
be suitable and needed for this purpose. Power is hereby conferred upon 
Congress to pass such laws and to make or provide for the making of such rules 
and regulations, of both civil and criminal nature, and to provide punishment 
therefor, as in its judgment may be necessary for the management, control and 
protection of such lands as may be from time to time acquired by the United 
States under the provisions of this section. (1929, ¢. 163, s. 1.) 

§ 104-11. Utilities Commission to secure rights-of-way, etc., for waterway 
improvements by use of federal funds. — Hereafter whenever any waterway 
improvement in North Carolina by the use of federal funds is provided for upon 
condition that the State or locality shall furnish rights-of-way, permits for the 
dumping of dredged material, or furnish or do any other thing in connection with 
the proposed waterway improvement, the Utilities Commission is authorized and 
empowered to represent the State or locality in such matter of securing the 
rights-of-way, permits for the dumping of dredged material, or other things so 

- 
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required in connection with such waterway improvement; and in prosecuting 
such undertaking, the Utilities Commission may follow the same procedure 
provided in Article 2 for the acquisition of rights-of-way for the intercoastal 
waterway from the Cape Fear River to the South Carolina line: Provided, 
however, that said Utilities Commission is not hereby authorized to enter into 
Opus aHOn or contract for the payment of any money or proceeds through 
condemnation or otherwise without the express approval of the Governor and 
Council of State. (1935, c. 240; 1937, c. 484.) 

§ 104-11.1. Governor may accept a retrocession of jurisdiction over federal 
areas. — Whenever a duly authorized official or agent of the United States, 
acting pursuant to authority conferred by the Congress, notifies the Governor 
or any other State official, department or agency, that the United States desires 
or is willing to relinquish to the State the jurisdiction, or a portion thereof, held 
by the United States over the lands designated in such notice, the Governor may, 
in his discretion, accept such relinquishment. Such acceptance may be made by 
sending a notice of acceptance to the official or agent designated by the United 
States to receive such notice of acceptance. The Governor shall send a signed 
copy of the notice of acceptance, together with the notice of relinquishment 
received from the United States, to the Secretary of State, who shall maintain 
a permanent file of said notices. 

pon the sending of said notice of acceptance to the designated official or 
agent of the United States, the State shall immediately have such jurisdiction 
over ene lands designated in the notice of relinquishment as said notice shall 
specify. 

The provisions of this section shall apply to the relinquishment of jurisdiction 
acquired by the United States under the provisions of this Chapter or any other 
provision of law. (1957, ¢c. 1202.) Pre i: 

ARTICLE 2. 

Inland Waterways. 

§ 104-12. Acquisition of land for inland waterway from Cape Fear River; 
grant of State lands. — For the purpose of aiding in the construction of the 
pEabased inland waterway by the United States from the ay Fear River at 
outhport to the North Carolina-South Carolina State line, the Secretary of State 

is hereby authorized to issue to the United States of America a grant to the land 
located within said inland waterway, right-of-way, which is to be 1,000 feet to 
1,750 feet wide insofar as such land is subject to grant by the State of North 
Carolina, the said grant to issue upon a certificate Renihned to the Secretary of 
State by the Secretary of War, or by any authorized officer of the corps of 
engineers of the United States army, or by any other authorized official, 
exercising control over the construction of the said waterway. Whenever in the 
construction of such inland waterway within this State, lands theretofore 
ATT shall be raised above the water by the deposit of excavated material, 
the land so formed shall become the property of the United States if within the 
limits of said inland waterway, right-of-way, herein set out 1,000 feet to 1,750 
feet and the Secretary of State is hereby authorized to issue to the United States 
a grant to the land so formed within the limits above specified, the grant to issue 
yee a certificate furnished to the Secretary of State by some authorized official 
of the United States, as above provided. If said lands so required for the inland 
waterway right-of-way shall be marshlands, or sound lands, the title to which 
has heretofore been vested in the State Board of Education, the Governor of the 
State, as President thereof, and the Superintendent of Public Instruction as 
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Secretary, are hereby authorized and required to execute proper conveyance to 
the United States of America for said marshlands or sound lands, free of cost, 
both to the State and to the United States government, upon a certificate 
furnished to said Board of Education by the Secretary of War, or by any 
authorized officer of the corps of engineers of the United States army, or by any 
other authorized official exercising control over the construction of the said 
inland waterway. (1931, ¢c. 2, s. 1.) 

§ 104-13. Utilities Commission to secure right-of-way over private lands; 
condemnation by United States. — If the title to any part of the lands acquired 
by the United States government for the construction of such inland waterway 
from the Cape Fear River at Southport to the North Carolina-South Carolina 
State line shall be in any private person, company or corporation, railroad 
company, street railway company, telephone or telegraph company, or other 
public service corporation or shall have been donated or condemned or any public 
use by any political subdivision of the State, or if it may be necessary, for the 
purpose of obtaining the proper title to any lands, the title to which has 
heretofore been vested in the State Board of Education, then the Utilities 
Commission, in the name of the State of North Carolina, is hereby authorized 
and empowered, acting for and in behalf of the State of North Carolina, to secure 
a right-of-way 1,000 to 1,750 feet wide for said inland waterway across and 
through such lands or any part thereof, by purchase, donation or otherwise, 
through agreement with the owner or owners where possible, and when any 
such property is thus acquired, the Governor and Secretary of State shall 
execute a deed for the same to the United States; and if for any reason the said 
Commission shall be unable to secure such right-of-way across any such 
property by voluntary donation by and/or with the owner or owners, the said 
Commission acting for and in behalf of the State of North Carolina is hereby 
vested with the power to condemn the same, and in so doing, the ways, means, 
methods and procedure of the Chapter of the General Statutes of North 
Carolina, entitled “Eminent Domain,” shall be used by it as near as the same is 
suitable for the purposes of this Article, and in all instances, the general and 
special benefits to the owner thereof shall be assessed as offsets against the 
damages to such property or lands. 

As such condemnation proceedings might result in delay in the acquiring of 
title to all parts of the right-of-way and in the construction of the said inland 
waterway by the United States, said Utilities Commission is authorized to enter 
any of said lands and property and take possession of the same at the time 
hereinafter provided as needed for this use in behalf of the State or the United 
States Rovere ent for the purposes herein set out, prior to the bringing of the 
roceeding for condemnation and prior to the payment of the money for such 
and or property under any judgment in condemnation. In the event the owner 
or owners shall appeal from the report of the commissioners appointed in any 
condemnation proceeding hereunder, it shall not be necessary for said 
Commission, acting in behalf of the State of North Carolina, or the United States 
BO veENIREDL to deposit the money assessed by said commissioners with the 
clerk. 
Whenever proceedings in condemnation are instituted in pursuance of the 

provisions of this section, the said Commission upon the filing of the petition or 
petitions in such proceedings, shall have the right to take immediate possession, 
on behalf of the State, of such lands or property to the extent of the interest to 
be acquired and the order of the clerk of the superior court of the county where 
the action is instituted, shall be sufficient to vest the title and possession in the 
State through the Utilities Commission. The Governor and Secretary of State 
shall, upon vesting of the title and possession, execute a deed to the United 
States and said lands or property may then be appropriated and used by the 
United States for the purposes aforesaid: Provided, that in every case the pro- 
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ceedings incondemnation shall be diligently prosecuted to final judgment in order 
that the just compensation, if any, to which the owners of the property are entitled 
may be ascertained and when so ascertained and determined, such 
compensation, if any, shall be promptly paid as hereinafter in this Article 
provided. 

If the United States government shall so determine, it is hereby authorized to 
condemn and use all lands and property which may be needed for the purposes 
herein set out and which is specifically described and set out in the paragraph 
next preceding, under the authority of said United States government, and 
according to the provisions existing in the federal statutes for condemning lands 
and property for the use of the United States government. In case the United 
States government shall so condemn said land and property, the said Utilities 
Commission is hereby authorized to pay all expenses of the condemnation 
proceedings and any award that may be made thereunder, out of the money 
which may be appropriated for said purposes. 
Allsums sSirtti may be agreed upon between the said Utilities Commission and 

the owner of any property needed by the United States government for said 
inland waterway and all sums which may be assessed in favor of the owner of 
any property condemned hereunder, shall constitute and remain a fixed and valid 
claim against the State of North Carolina until paid and satisfied in full, but the 
order of the clerk when entered in any condemnation proceeding shall divest the 
owner of the land condemned of all right, title, interest and possession in and 
to such land and property. (1931, ¢. 2, s. 2; 1987, c. 484.) 

Editor’s Note. — For an article urging eminent domain laws, see 45 N.C.L. Rev. 587 
revision and recodification of North Carolina’s (1967). 

§ 104-14. Use declared paramount public purpose. — In such condemnation 
proceedings the uses for which such land or property is condemned are hereby 
declared to be for a purpose paramount to all other public uses, and the fact that 
any portion of it has heretofore been condemned by a railroad company, a street 
railway company, telephone or telegraph company, or other public service 
corporation, or by any political subdivision of the State of North Carolina, for 
public uses, or has been conveyed by any person or corporation for any such 
public uses, or vested in the State Board of Education, or by any other act 
dedicated to any public use, shall in no way affect the right of the State of North 
Carolina, or the United States government, to proceed and condemn such land 
and property as hereinbefore provided. (1931, ¢. 2, s. 3.) 

§ 104-15. Method of payment of expenses and awards. — Whenever said 
Commission has agreed with the owner of any such land or property as to the 
purchase price thereof, or the damage for the construction of the inland 
waterway has finally been determined in any condemnation proceeding 
necessary to secure such land or property, the said Commission is hereby 
authorized and directed to pay all of said sums and other expenses incident 
thereto by proper warrant upon the sum which may be appropriated for said 
purpose, and all such sums shall constitute and remain a fixed and valid claim 
ee the State of North Carolina until paid and satisfied in full. (1931, c. 2, 
s. 4. 

§ 104-16. State and United States may enter upon lands for survey, etc. — 
For the purpose of determining the lands necessary for the uses herein set out, 
the Utilities Commission or the United States HOVETAUIE Ne or the agents of 
either, shall have the right to enter upon any lands along the general line of the 
right-of-way in this Article specified, and make such surveys, and do such other 
acts as in their judgment may be necessary for the purpose of definitely locating 
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the specific lines of said right-of-way and the lands required for said purposes, 
and there shall be no claim against the State of North Carolina or the United 
SRaBAN f such acts as may be done in making said surveys. (19381, c. 2, s. 5; 1937, 
c. 434. 

§ 104-17. Construction, maintenance, etc., of bridges over waterway. — 
The Board of Transportation or the road governing body of any political 
subdivision of the State of North Carolina is hereby authorized and directed to 
construct, maintain and operate in perpetuity, all bridges over the waterway 
without cost to the United States. (19381, c. 2, s. 7; 1933, c. 172, s. 17; 1957, c. 65, 
8271 15°1978i2ex% 507s 8.52) 

§ 104-18. Concurrent jurisdiction over waterway. — The State of North 
Carolina retains concurrent jurisdiction with the United States over any lands 
acquired and held in pursuance of the provisions of this Chapter, so far as that 
all civil and criminal process issued under authority of any law of this State may 
be executed in any part of the premises so acquired for such inland waterway, 
or for the buildings or constructions thereon erected for the purposes of such 
inland waterway. (1931, c. 2, s. 8.) 

§ 104-19. Acquisition of land for inland waterway from Beaufort Inlet; 
grant of State lands. — For the purpose of aiding in the construction of the 
propoRes inland waterway by the United States from Beaufort Inlet in the State 
of North Carolina to the Cape Fear River, the Secretary of State is hereby 
authorized to issue to the United States of America a grant to the land located 
within said inland waterway, right-of-way, whichis to be 1,000 feet wide, insofar 
as such land is subject to grant by the State of North Carolina, the said grant 
to issue upon a certificate furnished to the Secretary of State by the Secretary of 
War, or by any authorized officer of the corps of engineers of the United States 
army, or by any other authorized official, exercising control over the 
construction of the said waterway. Whenever in the construction of such inland 
waterway within this State, lands theretofore submerged shall be raised above 
the water by the deposit of excavated material, the land so formed shall become 
the property of the United States if within the limits of said inland waterway, 
right-of-way, herein set out 1,000 feet, and the Secretary of State is hereby 
authorized to issue to the United States a grant to the land so formed within 
the limits above specified, the grant to issue upon a certificate furnished to the 
Secretary of State by some authorized official of the United States, as above 
provided. If said lands so required for the inland waterway right-of-way 
shall be marshlands, the title to which has heretofore been vested in the State 
Board of Education, the Governor of the State, as President thereof, and 
the Superintendent of Public Instruction as Secretary, are hereby authorized 
and required to execute a proper conveyance to the United States of America for 
said marshlands, free of cost, both to the State and to the United States 
government, upon a certificate furnished, to said Board of Education by 
the Secretary of War, or by any authorized officer of the corps of 
engineers of the United States army, or by any other authorized official 
ogre control over the construction of the said inland waterway. (1927, c. 

ke 

§ 104-20. Utilities Commission to secure right-of-way; condemnation by 
United States. — If the title to any part of the lands required by the United 
States government for the construction of such inland waterway from Beaufort 
Inlet to the Cape Fear River shall be in any private person, company or 
corporation, railroad company, street railway company, telephone or telegraph 
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company, or other public service corporation, or shall have been donated or 
condemned for any public use by any political subdivision of the State or if it may 
be necessary, for the purpose of obtaining the proper title to any lands, the title 
to which has heretofore been vested in the State Board of Education, then the 
Utilities Commission in the name of the State of North Carolina, is peneny 
authorized and empowered, acting for and in behalf of the State of Nort 
Carolina, to secure a right-of-way 1,000 feet wide for said inland waterway 
across and through such lands or any part thereof, if possible by purchase, 
donation or otherwise, through agreement with the owner or owners, and when 
any such property is thus acquired, the Governor and Secretary of State shall 
execute a deed for the same to the United States; and if for any reason the said 
Commission shall be unable to secure such right-of-way across any such 
property by voluntary agreement with the owner or owners as aforesaid, the 
said Commission acting for and in behalf of the State of North Carolina, is 
hereby vested with the power to condemn the same, and in so doing, the ways, 
means, methods and procedure of Chapter 40 of the General Statutes of North 
Carolina, entitled ‘“Eminent Domain,” shall be used by it as near as the same is 
suitable for the purposes of this law, and in all instances, the general and the 
special benefits to the owner thereof shall be assessed as offsets against the 
damages to such property or lands. 

As such condemnation proceedings might result in delay in the acquiring of 
title to all parts of the right-of-way and in the construction of the said inland 
waterway by the United States, said Utilities Commission is authorized to enter 
any of said lands and property and take possession of the same at the time 
hereinafter provided as needed for this use in behalf of the State or the United 
States Sovecnupent for the purposes herein set out prior to the bringing of the 
roceeding for condemnation and prior to the payment of the money for such 
and or property under any judgment in condemnation. In the event the owner 
or owners shall appeal from the report of the commissioners appointed in the 
condemnation Naat shall not be necessary for said Commission acting 
in behalf of the State of North Carolina, the State of North Carolina, or the 
United States government, to deposit the money assessed by said commis - 
sioners with the clerk. 
Whenever proceedings in condemnation are instituted in pursuance of the 

provisions of this section, the said Commission upon the filing of the petition or 
petitions in such proceedings, shall have the right to take immediate possession 
on behalf of the State of such lands or property to the extent of the interest to 
be acquired and the Governor and Secretary of State shall thereupon execute a 
deed to the United States and said lands or property may then be appropriated 
and used by the United States for the purposes aforesaid. Provided, that in every 
case the proceedings in condemnation shall be diligently prosecuted to final 
judgment in order that the just compensation to which the owners of the 
property are entitled may be ascertained and when so ascertained and 
Sever munes such compensation shall be promptly paid as hereinafter in this law 
provided. 

If the United States government shall so determine, it is hereby authorized to 
condemn and use all lands and property which may be needed for the purposes 
herein set out and which is specifically described and set out in the precedin 
paragraphs, under the authority of said United States government, At 
according to the provisions existing in the federal statutes for condemning lands 
and property for the use of the United States government. In case the United 
States government shall so condemn said land and property, the said Utilities 
Commission is hereby authorized to pay all expenses of the condemnation 
proceedings and any award that may be made thereunder, out of the money 
which may be appropriated for said purposes. (1927, c. 44, s. 2; 1929, c. 4; ¢. 7, 
spp be Eh We 434) 
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§ 104-21. Use declared paramount public purpose. — In such condemnation 
roceedings the uses for which such land or property is condemned are hereby 

Hedlared to be for a purpose paramount to all other public uses, and the fact that 
any portion of it has heretofore been condemned by a railroad company, street 
railway company, telephone or telegraph company, or other public service 
corporation, or by any political subdivision of the State of North Carolina, for 
public uses, or has been conveyed by any eae or corporation for any such 
public uses, or vested in the State Board of Education, shall in no way affect the 
right of the State of North Carolina, or the United States government, to proceed 
at condemn such land and property as hereinbefore provided. (1927, c. 44, s. 

§ 104-22. Method of payment of expenses and awards. — Whenever said 
Commission has agreed with the owner of any such land or property as to the 
purchase price thereof, or the damage for the construction of the inland 
waterway has finally been determined in any condemnation proceeding 
necessary to secure such land or property, the said Commission is hereby 
authorized and directed to pay all of said sum and other expenses incident 
thereto by proper warrant upon the sum which may be appropriated for said 
purpose, and all such sums shall constitute and remain a fixed and valid claim 
Beet the State of North Carolina until paid and satisfied in full. (1927, ¢. 44, 
s. 4, | 

§ 104-23. Maintenance and operation of bridges over waterway. — The 
Board of REAR ONPRUON or the road governing body of any political subdivision 
of the State of North Carolina is hereby authorized and directed to take over and 
maintain and operate in perpetuity, by contract with the United States 
government, if necessary, or otherwise, anv bridge or bridges which may be 
subject to their respective control and which the United States government may 
construct across said inland waterwav. (1927, c. 44. s. 6; 1929. c. 4: ¢. 7. 
Sian dGot, Cy 60/8.11+19738 ye. 507, 8.5.) 

§ 104-24. Concurrent jurisdiction over waterway. — The State of North 
Carolina retains concurrent jurisdiction with the United States over any lands 
acquired and held in pursuance of the provisions of this Chapter, so far as that 
all civil and criminal process issued under authority of any law of this State may 
be executed in any part of the premises so acquired for such inland waterway, 
or for the buildings or constructions thereon erected for the purposes of such 
inland waterway. (1927, ¢c. 44, s. 7.) 

§ 104-25. Lands conveyed to United States for inland waterway. — For the 
eed: of aiding in the construction of a proposed inland waterway by the 

nited States from the City of Norfolk, in the State of Virginia, to Beaufort 
Inlet, in the State of North Carolina, the Secretary of State is hereby authorized 
to issue to the United States of America a grant to the land located within a 
distance of 1,000 feet on either side of the center of the said inland waterway, 
insofar as such land is subject to grant by the State of North Carolina, the said 
Brant to issue upon a certificate furnished to the Secretary of State by the 
ecretary of War, or by any authorized officer of the corps of engineers of the 

United States army, or by any other authorized official, exercising control of the 
construction of the said waterway. 

Wherever, in the construction of the said inland waterway, lands theretofore 
submerged shall be raised above the water by deposit of excavated material, the 
lands so formed shall become the property of the United States for a distance 
of 1,000 feet on either side of the center of such canal or channel, and the 
Secretary of State is hereby authorized to issue to the United States a grant to 
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the land so formed within the distance above mentioned, the grant to issue upon 

a certificate furnished to the Secretary of State by some authorized official of 
the United States as above provided. (1913, ¢. 197; C. S., s. 7583; 1937, ¢. 445.) 

§§ 104-26 to 104-30: Reserved for future codification purposes. 

ARTICLE 3. 

Jurisdiction over National Park System Lands. 

§ 104-31. Governor authorized to cede jurisdiction. — (a) Whenever the 
United States shall desire to acquire legislative jurisdiction over any lands of the 
national park system within this State and shall make application for that 
purpose, the Governor is authorized to cede to the United States such measure 
of jurisdiction, not exceeding that requested by the United States, as he may 
deem proper over all or any part of such lands as to which a cession of legislative 
jurisdiction is requested, reserving to the State such concurrent or partial 
jurisdiction as he may deem proper. 

(b) Said application on behalf of the United States shall state in particular the 
measure of jurisdiction desired and shall be accompanied by an accurate 
description of the lands of the national park system over which such jurisdiction 
is desired and information as to which of such lands are then owned or leased 
by the United Sai gi 

(c) Said cession of jurisdiction shall become effective when it is accepted on 
behalf of the United States, which acceptance shall be indicated, in writing upon 
the instrument of cession, by an authorized official of the United States and 
admitting it to record in the appropriate land records of-the county in which lands 
are situated. (1979, c. 560, s. 1.) 

§ 104-32. Jurisdiction reserved. — Notwithstanding any other provision of 
law, there are reserved over any lands as to which any legislative jurisdiction 
may be ceded to the United States pursuant to this Article, the State’s entire 
legislative jurisdiction with respect to taxation and that of each State agency, 
county, city, political subdivision, and public district of the State; the State’s 
entire legislative jurisdiction with respect to marriage, divorce, annulment, 
adoption, commitment of the mentally incompetent, and descent and distribution 
of property; concurrent power to enforce the criminal law; and the power to 
execute any process, civil or criminal, issued under the authority: of the State; 
nor shall any persons residing on such lands be deprived of any civil or political 
rights, including the right of suffrage, by reason of the cession of such 
jurisdiction to the United States. (1979; c: 560, s. 1.) 

§ 104-33. Applicability of Article. — The provisions of this Article shall not 
us ply to any lands owned by the United States and held in trust for the Eastern 

of Cherokee Indians, located in Jackson, Swain, Graham, or Cherokee 
eaanted (1979>.c. 560, s. 2, ) 
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Chapter 104A. 

Degrees of Kinship. 

Sec. 

104A-1. Degrees of kinship; how computed. 

§ 104A-1. Degrees of kinship; how computed. — In all cases where degrees 
of aaah are to be computed, the same shall be computed in accordance with 

a the civil law rule, as follows: 
(1) The degrees of lineal kinship of two persons is computed by counting one 

degree for each person in the line of ascent or descent, exclusive of the 
erson from whom the computing begins; and 

(2) the degree of collateral kinship of two persons is computed by 
commencing with one of the ersons and ascending from him to a 
common ancestor, descending from that ancestor to the other person, 
and counting one degree for each person in the line of ascent and in the 
line of descent, exclusive of the person from whom the computation 
begins, the total to represent the degree of such kinship. (1951, ec. 315; 
Donec 101s e2.) 

Editor’s Note. — For comment on this 

Chapter, see 29 N.C.L. Rev. 351. For brief 
comment on the 1953 amendment to this section, 
see 31 N.C.L. Rev. 375 (1953). 

The words “next of kin” have a well-defined 
legal significance. Unless the terms of the 
instrument show a contrary intent, in the 

construction of deeds and wills “next of kin” 
means nearest of kin — the nearest blood 
relations of the person designated. Without 
more, the term does not permit a representation. 
In re Will of Cobb, 271 N.C. 307, 156 S.E.2d 285 
(1967). 

Under a will bequeathing property to ‘my 
next of kin” as provided by the General Statutes 

of North Carolina, testator’s brother was his 
nearest blood kin at the time of his death, and 
took to the exclusion of testator’s niece and 
nephews, since the instrument itself contained 

__no suggestion that the words were used in other 
than the technical sense. In re Will of Cobb, 271 
N.C. 307, 156 S.E.2d 285 (1967). 

Second cousins are related in the sixth degree 
of kinship. State v. Allred, 275 N.C. 554, 169 
S.E.2d 833 (1969). 

Applied in Pritchett v. Thompson, 28 N.C. 
App. 458, 221 S.E.2d 757 (1976). 
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Chapter 104B. 

Hurricanes or Other Acts of Nature. 

Article 1. Article 3. 

In General. Protection of Sand Dunes along 
Outer Banks. 

Sec. See 

104B-1. Removal of property deposited by 
hurricane or other act of nature. 104B-3 to 104B-16. [Repealed.] 

Article 2. 

Zoning of Potential Flood Areas. 

104B-2. [Repealed. ] 

ARTICLE 1. 

In General. 

§ 104B-1. Removal of property deposited by hurricane or other act of 
nature. — Whenever the house, garage, building, or any part thereof, or other 
property of a person, firm or corporation shall be deposited on the land of 
another by any hurricane, tornado, tidal wave, flood or other act of nature and 
is not removed from said land within 30 days after the deposit, the owner of such 
land may notify in writing the owner of the house, garage, building, or other 
property of such deposit and may require owner to remove the property so 
deposited within 60 days after receipt of the notice. If the owner of the deposited 
property fails to remove it within 60 days after receipt of the notice, the owner 
of the land may remove the deposited property and destroy it or may use it as 
he sees fit without incurring liability to the owner of the deposited property, or 
may sell it and retain the proceeds for his own use; provided, the amount b 
which the proceeds of any such sale exceed the cost of removal and sale shall 
be paid to the owner of the deposited property or held for his account. 

If the owner of the land is unable to notify the owner of the deposited property 
and, after diligent search, the owner of the deposited property cannot be located 
and notified, the owner of the land may, at any time after the expiration of 120 
Seti from the date of the deposit of the property on his land, remove, use, or 
sell the deposited property in the same manner and under the same restrictions 
as provided above for removal, use, or sale after notice. 
vt made under this section may be either public or private sales. (1955, ce. 

ARTICLE 2. 

Zoning of Potential Flood Areas 

§ 104B-2: Repealed by Session Laws 1965, c. 431, s. 1. 
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ARTICLE 38. 

Protection of Sand Dunes along Outer Banks. 

§§ 104B-3 to 104B-16: Repealed by Session Laws 1979, c. 141, s. 1, effective 
July 1, 1979. 
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Chapter 104C. 

Atomic Energy, Radioactivity and Ionizing Radiation. 

§§ 104C-1 to 104C-3: Repealed by Session Laws 1971, c. 882, s. 6, effective 
JULY Rye LO tae 

§§ 104C-4 to 104C-5: Recodified as 8§ 104E-1 to 104E-23, effective July 1, 
1975. 

Editor’s Note. — This Chapter was rewritten 104E. Session Laws 1975, c. 718, s. 8, provides 
by Session Laws 1975, c. 718, s. 1, effective July that s. 1 of the act shall expire June 30, 1981. 
1, 1975, and has been recodified as Chapter 
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Chapter 104D. 

Southern Interstate Nuclear Compact. 

Sec. Sec. 

104D-1. Compact entered into; form of compact. 104D-4. Supplementary agreements ineffective 
104D-2. Appointment of North Carolina until funds appropriated. 

member and alternate member of 104D-5. Cooperation with Board. 
Southern Interstate Nuclear Board. 104D-6. Provision of North Carolina’s share of 

104D-3. Submission of budgets of Board. funds; limitation. 

§ 104D-1. Compact entered into; form of compact. — The Southern 
Interstate Nuclear Compact is hereby enacted into law and entered into with all 
other jurisdictions legally joining therein in the form substantially as follows: 

SOUTHERN INTERSTATE NUCLEAR COMPACT 

ARTICLE I. Policy and purpose 
The party states recognize that the proper employment of nuclear energy, 

facilities, materials, and products can assist substantially in the industrialization 
of the South and the development of a balanced economy for the region. They 
also recognize that optimum benefit from and acquisition of nuclear resources 
and facilities require systematic encouragements, guidance, and assistance from 
the party states on a cooperative basis. It is the policy of the party states to 
undertake such cooperation on a continuing basis; it is the purpose of this 
compact to provide the instruments and framework for such a cooperative effort 
to improve the economy of the South and contribute to the individual and 
community well-being of the region’s people. 

ARTICLE II. The Board 
(a) There is hereby created an agency of the party states to be known as the 

“Southern Interstate Nuclear Board’ (hereinafter called the Board). The Board 
shall be composed of one member from each party state designated or appointed 
in accordance with the law of the state which he represents and serving and 
subject to removal in accordance with such law. Any member of the Board may 
provide for the discharge of his duties and the performance of his functions 
thereon (either for the duration of his membership or for any lesser period of 
time) by a deputy or assistant, if the laws of his state make specific provision 
therefor. The federal government may be represented without vote if provision 
is made by federal law for such representation. 

(b) The Board members of the party states shall each be entitled to one vote 
on the Board. No action of the Board shall be binding unless taken at a meapns 
at which a majority of all members representing the party states are present an 
pak majority of the total number of votes on the Banna are cast in favor 
thereof. 

(c) The Board shall have a seal. 
(d) The Board shall elect annually, from among its members, a chairman, a 

vice-chairman, and a treasurer. The Board shall appoint an Executive Director 
who shall serve at its pleasure and who shall also act as secretary, and who, 
together with the treasurer, shall be bonded in such amounts as the Board may 
require. 
(e) The Executive Director, with the approval of the Board, shall ADO and 

remove or discharge such personnel as may be necessary for the performance 
of the Board’s functions irrespective of the civil service, personnel or other merit 
system laws of any of the party states. 
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(f) The Board may establish and maintain, independently or in conjunction 
with any one or more of the party states, a suitable retirement system for its 
full-time employees. Employees of the Board shall be eligible for social security 
coverage in respect of old age and survivors insurance provided that the Board 
takes such steps as may be necessary pursuant to federal law to participate in 
such program of insurance as a governmental agency or unit. The Board may 
establish and maintain or participate in such additional programs of employee 
benefits as may be appropriate. 

(z) The Board may borrow, accept or contract for the services of personnel 
from any state or the United States or any subdivision or agency thereof, from 
any interstate agency, or from any institution, person, firm or corporation. 

h) The Board may accept for any of its purposes and functions under this 
compact any and all donations, and grants of money, equipment, supplies, 
materials, and services (conditional or otherwise) from any state or the United 
States or any subdivision or agency thereof, or interstate agency, or from any 
ete aa person, firm or corporation, and may receive, utilize, and dispose of 
the same. 

(i) The Board may establish and maintain such facilities as may be necessary 
for the transaction of its business. The Board may acquire, hold, and convey real 
and personal property and any interest therein. 

(j) The Board shall adopt bylaws, rules and regulations for the conduct of its 
business, and shall have the power to amend and rescind these bylaws, rules, and 
regulations. The Board shall publish its bylaws, rules, and regulations in 
convenient form and shall file a copy thereof, and shall also file a copy of any 
amendment thereto, with the appropriate agency or officer in each of the party 
states. 

(k) The Board annually shall make to the governor of each party state, a 
report covering the activities of the Board for the preceding year, and 
embodying such recommendations as may have been adopted by the Board, 
which report shall be transmitted to the legislature of said state. The Board may 
issue such additional reports as it may deem desirable. 

ARTICLE III. Finances 
(a) The Board shall submit to the executive head or designated officer or 

officers of each party state a budget of its estimated expenditures for such 
period as may be required by the laws of that jurisdiction for presentation to the 
legislature thereof. 

(b) Each of the Board’s budgets of estimated expenditures shall contain 
specific recommendations of the amount or amounts to be appropriated by each 
of the party states. One half of the total amount of each budget of estimated 
expenditures shall be apportioned among the party states in equal shares; one 
quarter of each such budget shall be apportioned among the party states in 
accordance with the ratio of their populations to the total population of the entire 
group of party states based on the last decennial federal census; and one quarter 
of each such budget shall be apportioned among the party states on the basis 
of the relative average per capita income of the inhabitants in each of the party 
states based on the latest computations published by the federal census-taking 
agency. Subject to appropriations by their respective legislatures, the Board 
shall be Theis with such funds by each of the party states as are necessary 
to provide the means of establishing and maintaining facilities, a staff of 
personnel, and such activities as may be necessary to fulfill the powers and 
duties imposed upon and entrusted to the Board. 

(c) The Board may meet any of its obligations in whole or in part with funds 
available to it under Article II(h) of this compact, provided that the Board takes 
specific action setting aside such funds prior to the incurring of any obligation 
to be met in whole or in part in this manner. Except where the Board makes use 

240 



§ 104D-1 CH. 104D. SOUTHERN INTERSTATE NUCLEAR COMPACT § 104D-1 

of funds available to it under Article II(h) hereof, the Board shall not incur any 
obligation prior to the allotment of funds by the party jurisdictions adequate to 
meet the same. 

(d) Any expenses and any other costs for each member of the Board in 
attending Board meetings shall be met by the Board. 

(e) The Board shall keep accurate accounts of all receipts and disbursements. 
The receipts and disbursements of the Board shall be subject to the audit and 
accounting procedures established under its bylaws. However, all receipts and 
disbursements of funds handled by the Board shall be audited yearly by a 
qualified public accountant and the report of the audit shall be included in and 
become part of the annual report of the Board. 

(f) The accounts of the Board shall be open at any reasonable time for 
inspection. 

RTICLE IV. Advisory Committees 
The Board may establish such advisory and technical committees as it may 

deem necessary, membership on which to include but not be limited to private 
citizens, expert and lay personnel, representatives of industry, labor, commerce, 
agriculture, civic associations, medicine, education, voluntary health agencies, 
and officials of local, state and federal government, and may cooperate with and 
use the services of any such committees and the organizations which they 
represent in furthering any of its activities under this compact. 
ARTICLE V. Powers 
The Board shall have power to: 
(a) Ascertain and analyze on a continuing basis the position of the South with 

Rude to nuclear and related industries. 
(b) Encourage the development and use of nuclear energy, facilities, 

installations, and products as part of a balanced economy. 
(c) Collect, correlate, and disseminate information relating to civilian uses of 

nuclear energy, materials, and products. 
(d) Conduct, or cooperate in conducting, programs of training for state and 

local personnel Sng ae ee in any aspect of 
(1) pes industry, medicine, or education or the promotion or regulation 

thereof. 
(2) The formulation or administration of measures designed to promote 

safety in any matter related to the development, use or disposal of 
nuclear energy, materials, products, installations, or wastes. 

(e) Organize and conduct, or assist and cooperate in organizing and 
conducting, demonstrations of nuclear product, material, or equipment use and 
disposal and of proper techniques or processes for the application of nuclear 
resources to the civilian economy or general welfare. 

(f) Undertake such nonregulatory functions with respect to nonnuclear 
sources of radiation as may promote the economic development and general 
welfare of the region. 

(g) Study industrial, health, safety, and other standards, laws, codes, rules, 
regulations, and administrative practices in or related to nuclear fields. 

h) Recommend such changes in, or amendments or additions to the laws, 
codes, rules, regulations, administrative procedures and practices or ordinances 
of the party states in any of the fields of its interest and competence as in its 
judgment may be appropriate. Any such recommendation shall shall be made 
through the appropriate state agency with due consideration of the desirability 
of uniformity but shall also give appropriate weight to any special circumstances 
which may justify variations to meet local conditions. 

(i) Prepare, publish, and distribute (with or without charge) such reports, 
bulletins, newsletters or other material as it deems appropriate. 

(j) Cooperate with the Atomic Energy Commission or any agency successor 
thereto, any other officer or agency of the United States, and any other 
governmental unit or agency or officer thereof, and with any private persons or 
agencies in any of the fields of its interests. 
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(k) Act as licensee of the United States government or any party state with 
respect to the conduct of any research activity requiring such license and operate 
such research facility or undertake any program pursuant thereto. 

(1) Ascertain from time to time such methods, practices, circumstances, and 
conditions as may bring about the prevention and control of nuclear incidents in 
the area comprising the party states, to coordinate the nuclear incident 
prevention and control plans and the work relating thereto of the appropriate 
agencies of the party states and to facilitate the rendering of aid by the 
states to each other in coping with nuclear incidents. The Board may formulate 
and, in accordance with need from time to time, revise a regional plan or regional 
plans for coping with nuclear incidents within the territory of the party states 
as whole or within any subregion or subregions of the geographic area covered 
by this compact. 

ARTICLE VI. Supplementary Agreements 
(a) To the extent that the Board has not undertaken an activity or project 

which would be within its power under the provisions of Article V of this 
compact, any two or more of the party states erie by their duly constituted 
administrative officials) may enter into supplementary agreements for the 
undertaking and continuance of such an activity or project. Any such agreement 
shall specify its purpose or purposes; its duration and the procedure for 
termination thereof or withdrawal therefrom; the method of financing and 
allocating the costs of the activity or project; and such other matters as may be 
necessary or appropriate. No such supplementary agreement entered into 
pursuant to this article shall become effective prior to its submission to and 
approval by the Board. The Board shall give such approval unless it finds that 
the supplementary agreement or the activity or project contemplated thereby is 
inconsistent with the provisions of this compact or a program or activity 
conducted by or participated in by the Board. 

(b) Unless all of the party states participate in a supplementary agreement, 
any cost or costs thereof shall be borne separately by the states party thereto. 
However, the Board may administer or otherwise assist in the operation of any 
supplementary agreement. 
(c) No party to a supplementary agreement entered into pursuant to this 

article shall be relieved thereby of any obligation or duty assumed by said party 
state under or pursuant to this compact, except that timely and proper 
performance of such obligation or duty by means of the supplementary 
agreement may be offered as performance pursuant to the compact. 

ARTICLE VII. Other Laws and Relationships 
Nothing in this compact shall be construed to: 
(a) Permit or require any person or other entity to avoid or refuse compliance 

with any law, rule, regulation, order or ordinance of a party state or subdivision 
thereof now or hereafter made, enacted or in force. 

(b) Limit, diminish, or otherwise impair jurisdiction exercised by the Atomic 
Energy Commission, any agency successor thereto, or any other federal 
department, agency or officer pursuant to and in conformity with any valid and 
operative act of Congress. 

(c) Alter the relations between and respective internal responsibilities of the 
government of a party state and its subdivisions. 

(d) Permit or authorize the Board to exercise any regulatory authority or to 
own or operate any nuclear reactor for the generation of electrie energy; nor 
shall the Board own or operate any facility or installation for industrial or 
commercial purposes. 

ARTICLE VIII. Eligible Parties, Entry into Force and Withdrawal 
(a) Any or all of the States of Alabama, Arkansas, Delaware, Florida, Georgia, 

Kentucky, Louisiana, Maryland, Mississippi, North Carolina, Oklahoma, South 
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Carolina, Tennessee, Texas, Virginia, and West Virginia shall be eligible to 
become party to this compact. 

(b) As to any eligible party state, this compact shall become effective when 
its legislature shall have enacted the same into law: Provided that it shall not 
become initially effective until enacted into law by seven states. 

(c) Any party state may withdraw from this compact by enacting a statute 
repealing the same, but no such withdrawal shall become effective until the 
governor of the withdrawing state shall have sent formal notice in writing to the 
governor of each other party state informing said governors of the action of the 
legislature in repealing the compact and declaring an intention to withdraw. 

ARTICLE IX. Severability and Construction 
The provisions of this compact and of any supplementary agreement entered 

into hereunder shall be[severablelandif anv phrase. clause, sentence or provision 
of this compact or such supplementary agreement is declared to be contrary to 
the constitution of any participating state or of the United States or the 
applicability thereof to any government, agency, person, or circumstance is held 
invalid, the validity of the remainder of this compact or such supplementary 
agreement and the applicability thereof to anv government. agency. person or 
circumstance shall not be affected thereby. If this compact or anv supplementar\ 
agreement entered into hereunder shall be held contrary to the constitution of 
any State participating therein, the compact or such supplementary agreement 
shall remain in full force and effect as to the remaining states and in full force 
and effect as to the state affected as to all severable matters. The provisions of 
this compact and of any supplementary agreement entered into pursuant thereto 
shall be liberally construed to effectuate the purposes thereof. (1965, c. 858, s. 1.) 

State Government Reorganization. — The Department of Administration by former 
administration of the Southern Interstate § 143A-95, enacted by Session Laws 1971, c. 864. 
Nuclear Compact was transferred to the See now § 143B-370. 

§ 104D-2. Appointment of North Carolina member and alternate member 
of Southern Interstate Nuclear Board. — The Governor shall appoint this 
State’s member of the Southern Interstate Nuclear Board as established by 
Article II of the compact. Such member shall serve at the pleasure of the 
Governor. The Governor is authorized to appoint an alternate member who may 
serve at and for such time as the regular member shall designate and shall have 
cae posts and authority as the regular member when so serving. (1965, 
c, eae: 

§ 104D-3. Submission of budgets of Board. — Pursuant to Article III(a) of 
the compact, the Board shall submit its budgets of estimated expenditures to the 
vireo of the Budget for presentation to the General Assembly. (1965, c. 858, 
teat 

§ 104D-4. Supplementary agreements ineffective until funds appropriated. 
— Any supplementary agreement entered into pursuant to Article VI of the 
compact and requiring the expenditure of funds or the assumption of an 
obligation to expend funds in addition to those already appropriated shall not 
become effective as to this State until the required Anat therefor are 
appropriated by the General Assembly. (1965, c. 858, s. 4.) 

§ 104D-5. Cooperation with Board. — The departments, institutions and 
agencies of this State and its subdivisions are hereby authorized to cooperate 
with the Board in the furtherance of any of its activities pursuant to the compact. 
(1965, c. 858, s.5.) 
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§ 104D-6. Provision of North Carolina’s share of funds; limitation. — In 
order to carry out the provisions of this Chapter and of the compact contained 
herein the Director of the Budget is hereby authorized and directed to provide 
the funds necessary for North Carolina’s share of the Board’s needs as 
determined by Article III of the compact, which share shall not be greater than 
five thousand dollars ($5,000) in any fiscal year. (1965, c. 858, s. 6.) 
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Chapter 104E. 

North Carolina Radiation Protection Act. 

§ 104E-1 

Sec. 

104E-1. Title. 
104E-2. Scope. 
104E-8. Declaration of policy. 
104E-4. Purpose. 
104E-5. Definitions. 
104E-6. Designation of State radiation 

protection agency. 
Radiation Protection Commission — 

creation and powers. 
Radiation Protection Commission — 

members; selections; removal; 
compensation; quorum; services. 

Powers and functions of Department 
of Human Resources. 

104E-10. Licensing of by-product, source and 
special nuclear materials and 
other sources of ionizing 
radiation. 

104E-7,. 

104E-8. 

104E-9. 

Editor’s Note. — This Chapter is Chapter 
104C as rewritten by Session Laws 1975, c. 718, 
s. 1, effective July 1, 1975, and recodified. 
Session Laws 1975, c. 718, s. 8, provides that s. 
1 of the act shall expire June 30, 1981. 

Repeal of Chapter. — This Chapter is 
repealed, effective July 1, 1983, by Session Laws 
1977, c. 712, s. 4. The 1977 act also repeals, with 

postponed effective dates, numerous other 
Chapters and Articles creating licensing and 

Sec. 

104E-11. Inspections, agreements, and 
educational programs. 

Records. 
Administrative procedures and judicial 

review. 
Impounding of materials. 
Transportation of 

materials. 
Radiation Protection Fund. 
Payments to State and local agencies. 

Security for emergency response and 
perpetual maintenance costs. 

Fees. 
Prohibited uses. 
Conflicting laws. 
Tort claims against persons rendering 

emergency assistance. 
Penalties; injunctive relief. 

104E-12. 
104E-13. 

104E-14, 
104E-15. radioactive 

104E-16. 
104E-17. 

104E-18. 

104E-19. 
104E-20. 
104E-21. 
104E-22. 

104E-23. 

regulatory agencies, and sets up a Government 
Evaluation Commission whose function is to 
conduct a performance evaluation of the 
programs and functions of each such agency and 
report to General Assembly whether the 
program or function in question should be 
terminated, reconstituted reestablished or 
continued. The Commission will go out of 
existence June 30, 1983. The 1977 act is codified 
as § 143-34.10 et seq. 

§ 104E-1. Title. — This Chapter shall be known and may be cited as the 
“North Carolina Radiation Protection Act.” (1975, ¢. 718, s. 1.) 

§ 104E-2. Scope. — Except as otherwise specifically provided, this Chapter 
applies to all persons who receive, possess, use, transfer, own or acquire any 
source of radiation within the State of North Carolina; provided, however, that 
nothing in this Chapter shall apply to any eats to the extent such person is 
subject to regulation by the United States 
its successors. (1975, c. 718, s. 1.) 

uclear Regulatory Commission or 

§ 104E-3. Declaration of policy. — It is the policy of the State of North 
Carolina in furtherance of its responsibility to protect the public health and 
safety: 

(1) To institute and maintain a program to permit development and 
utilization of sources of radiation for purposes consistent with the 
health and safety of the public; and 

(2) To prevent any associated harmful effects of radiation upon the public 
through the institution and maintenance of a regulatory program for 
all sources of radiation, providing for: 
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a. A single, effective system of regulation within the State; 
b. A system consonant insofar as possible with those of other states; 

and 
c. Compatibility with the standards and regulatory aerate of the 

federal government for by-product, source and special nuclear 
materials. (1975, c. 718, s. 1) 

§ 104E-4. Purpose. — It is the purpose of this Chapter to effectuate the 
policies set forth in G.S. 104E-3 by providing for: 

(1) A program of effective regulation of sources of radiation for the 
protection of the occupational and public health and safety; 

(2) A program to promote an orderly regulatory pattern within the State, 
among the states and between the federal government and the State 
and facilitate intergovernmental cooperation with respect to use and 
regulation of sources of radiation to the end that duplication of 
regulation may be minimized; and 

(3) A program to establish procedures for assumption and performance of 
certain regulatory responsibilities with respect to sources of radiation. 
(1975; ce TIS 2s221) 

§ 104E-5. Definitions. — Unless a different meaning is required by the 
context, the following terms as used in this Chapter shall have the meanings 
hereinafter respectively ascribed to them: 

(1) “Agreement materials” means those materials licensed by the State 
under agreement with the United States Nuclear Regulatory 
Commission and which include by-product, source or special nuclear 
materials in a quantity not sufficient to form a critical mass, as defined 
by the Atomic Energy Act of 1954 as amended. 

(2) “Agreement state’ means any state which has consummated an 
agreement with the United States Nuclear Regulatory Commission 
under the authority of section 274 of the Atomic Energy Act of 1954 as 
amended, as authorized by compatible state legislation providing for 
acceptance by that state of licensing authority for agreement materials 
and the discontinuance of such licensing activities by the United States 

: Nuclear Regulatory Commission. 
(3) “Atomic energy” means all forms of energy released in the course of 

nuclear fission or nuclear fusion or other atomic transformations. 
(4) “By-product material” means any radioactive material, except special 

nuclear material, yielded in or made radioactive by exposure to the 
radiation incident to the process of producing or utilizing special 
nuclear material. 

(5) “Commission” means the Radiation Protection Commission. 
(6) “Department” means the State Department of Human Resources. 
(7) “Emergency” means any condition existing outside the bounds of 

nuclear operating sites owned or licensed by a federal agency, and 
further any condition existing within or outside of the jurisdictional 
confines of a facility licensed by the Department and arising from the 
presence of by-product material, source material, special nuclear 
materials, or other radioactive materials, which is endangering or could 
reasonably be expected to endanger the health and safety of the public, 
or to contaminate the environment. 

(8) “General license” means a license effective pursuant to regulations 
promulgated under the provisions of this Chapter without the filing of 
an application to transfer, acquire, own, possess, or use quantities of, 
or devices or equipment utilizing by-product, source, special nuclear 
materials, or other radioactive materials occurring naturally or 
produced artificially. 
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(9) “Ionizing radiation” means gamma rays and x-rays, alpha and beta 
particles, high speed electrons, protons, neutrons, and other nuclear 
particles; but not sound or radio waves, or visible, infrared, or 
ultraviolet light. 

(10) ‘“Nonionizing radiation” means radiation in any portion of the 
electromagnetic spectrum not defined as ionizing radiation, including, 
but not limited to, such sources as laser, maser or microwave devices. 

(11) “Person” means any individual, corporation, partnership, firm, 
association, trust, estate, public or private institution, group, agency, 
political subdivision of this State, any other state or political subdivision 
or agency thereof, and any legal successor, representative, agent, or 
agency of the foregoing, other than the United States Nuclear 
Regulatory Commission, or any successor thereto, and other than 
federal government agencies licensed by the United States Nuclear 
Regulatory Commission, or any successor thereto. 

(12) “Radiation” means gamma rays and x-rays, alpha and beta particles, 
high speed electrons, protons, neutrons, and other nuclear particles, 
and electromagnetic radiation consisting of associated and interacting 
electric and magnetic waves including those with frequencies between 
three times 10 to the eighth power cycles per second and three times 
10 to the twenty-fourth power cycles per second and wavelengths 
between one times 10 to the minus fourteenth power centimeters and 
100 centimeters. 

(18) “Radiation machine” means any device designed to produce or which 
produces radiation or nuclear particles when the associated control 
devices of the machine are operated. 

(14) “Radioactive material’? means any solid, liquid, or gas which emits 
ionizing radiation spontaneously. 

(15) “Source material” means (i) uranium, thorium, or any other material 
which the Department declares to be source material after the United 
States Nuclear Regulatory Commission, or any successor thereto has 
determined the material to be such; or (ii) ores containing one or more 
of the foregoing materials, in such concentration as the Department 
declares to be source material after the United States Nuclear 
Regulatory Commission, or any successor thereto, has determined the 
material in such concentration to be source material. 

(16) “Special nuclear material” means (i) plutonium, uranium 233, uranium 
235, uranium enriched in the isotope 233 or in the isotope 235, and any 
other material which the Department declares to be special nuclear 
material after the United States Nuclear Regulatory Commission, or 
any successor thereto, has determined the material to be such, but does 
not include source material; or (ii) any material artificially enriched by 
any of the foregoing, but does not include source material. 

(17) “Specific license” means a license, issued after application, to use, 
manufacture, produce, transfer, receive, acquire, Own or process 
quantities of, or devices or equipment utilizing by-product, source, 
special nuclear materials, or other radioactive materials occurring 
naturally or produced artificially. Nothing in this Chapter shall require 
the licensing of individual natural persons involved in the use of 
radiation machines or radioactive materials for medical diagnosis or 
treatment. (1975, c. 718, s. 1.) 

§ 104E-6. Designation of State radiation protection agency. — The 
Department is hereby designated the State agency to administer a statewide 
radiation protection program consistent with the provisions of this Chapter. 
(19TH CH 718.'841:) 
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§ 104E-7. Radiation Protection Commission — creation and powers. — 
There is hereby created the North Carolina Radiation Protection Commission of 
the Department of Human Resources with the power to promulgate rules and 
regulations to be followed in the administration of a radiation protection 
program. All rules and regulations for radiation protection that were adopted by 
the Commission for Health Services and are not inconsistent with the provisions 
of this Chapter shall remain in full force and effect unless and until repealed or 
superseded by action of the Radiation Protection Commission. The Radiation 
Protection Commission is authorized: 

(1) To advise the Department in the development of comprehensive policies 
and programs for the evaluation, determination, and reduction of 
hazards associated with the use of radiation; 

(2) To adopt, promulgate, amend and repeal such rules, regulations and 
standards relating to the manufacture, production, transportation, use, 
handling, servicing, installation, storage, sale, lease, or other 
disposition of radioactive material and radiation machines as may be 
necessary to carry out the policy, purpose and provisions of this 
Chapter. To this end, the Commission 1s authorized to require licensing 
or registration of all persons who manufacture, produce, transport, use, 
handle, service, install, store, sell, lease, or otherwise dispose of 
radioactive material and radiation machines, as the Commission deems 
necessary to provide an adequate protection and supervisory program: 
provided, that prior to adoption of any regulation or standard, or 
amendment or repeal thereof, the Commission shall afford interested 
parties the opportunity, at a public hearing, as provided in G.S. 104E-13, 
to submit data or views orally or in writing. The recommendations of 
nationally recognized bodies in the field of radiation protection shall be 
taken into consideration in such standards relative to permissible 
dosage of radiation; 

(3) To require all sources of ionizing radiation to be shielded, transported, 
handled, used, stored, or disposed of in such a manner to provide 
compliance with the provisions of this Chapter and rules, regulations 
and standards adopted hereunder; 

(4) To require, on prescribed forms furnished by the Department, 
registration, periodic reregistration, licensing, or periodic relicensing of 
persons to use, manufacture, produce, transport, transfer, install, 
Service, receive, acquire, own, or possess radiation machines and other 
sources of radiation; 

(5) To exempt certain sources of radiation or kinds of uses or users from 
the licensing or registration requirements set forth in this Chapter 
when the Commission determines that the exemption of such sources 
of radiation or kinds of uses or users will not constitute a significant 
risk to the health and safety of the public; 

(6) To promulgate rules and regulations pursuant to this Chapter which 
may provide for recognition of other state and federal licenses as the 
Commission shall deem desirable, subject to such registration 
requirements as it may prescribe; and exercise all incidental powers 
necessary to carry out the provisions of this Chapter; 

(7) To provide by rule and regulation for an electronic product safety 
program to protect the REY BUC health and safety, which program may 
authorize regulation and inspection of sources of nonionizing radiation 
throughout the State. 

(8) To adopt, amend, repeal or promulgate such rules, regulations, and 
standards relating to the nonradioactive, toxic and hazardous aspects 
of radioactive waste disposal, as may be necessary to protect the public 
health and safety. (1975, c. 718, s. 1; 1979, c. 694, s. 3.) 
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Editor’s Note. — The 1979 amendment, — shall not affect litigation pending at the time this 
effective July 1, 1979, added subdivision (8). act becomes effective.” 

Session Laws 1979, c. 694, s. 6, provides: “This 
act shall become effective on July 1, 1979, and 

§ 104E-8. Radiation Protection Commission — members; selections; 
removal; compensation; quorum; services. — The Commission shall consist of 
10 voting public members and 10 nonvoting ex officio members. The 10 voting 
Boe members of the Commission shall be appointed by the Governor as 
ollows: 

(1) One member who shall be actively involved in the field of environmental 
protection; 

(2) One member who shall be an employee of one of the licensed public 
utilities involved in the generation of power by atomic energy; 

(3) One member who shall have experience in the field of atomic energy 
other than power generation; 

(4) One member who shall be a scientist or engineer from the faculty of one 
of the institutions of higher learning in the State; 

(5) One member who shall have recognized knowledge in the field of 
eres and its biological effects from the North Carolina Medical 
ociety; 

(6) One member who shall have recognized knowledge in the field of 
tapers and its biological effects from the North Carolina Dental 
ociety; 

(7) One member who shall have recognized knowledge in the field of 
radiation and its biological effects from the State at large; 

(8) One member who shall have recognized knowledge in the field of 
radiation and its biological effects and who shall be a practicing hospital 
administrator from the North Carolina Hospital Association; 

(9) One member who shall have recognized knowledge in the field of 
radiation and its biological effects from the North Carolina Chiropractic 
Association; 

(10) One member who shall have recognized knowledge in the clinical 
application of radiation, shall be a practicing radiologic technologist 
from the North Carolina Society of Radiologic Technologists, and shall 
be certified by the American Registry of Radiologic Technologists; 

(11) One member who shall have recognized knowledge in the clinical 
application of radiation and shall be a practicing podiatrist licensed by 
the North Carolina State Board of Podiatry Examiners. 

Public members so appointed shall serve terms of office of four years. Four 
of the initial members shall be appointed for two years, three members for three 
years, and three members for four years. Any appointment to fill a vacancy on 
the Commission created by the resignation, dismissal, death or disability of a 
public member shall be for the balance of the unexpired term. At the expiration 
of each public member’s term, the Governor shall reappoint or replace the 
member with a member of like qualifications. At its first meeting on or after July 
first of each year, the Commission shall designate by election one of its public 
members as chairman and one of its public members as vice-chairman to serve 
through June thirtieth of the following year. 

The 10 ex officio members shall be appointed by the Governor, shall be 
members or employees of the following State agencies or their successors, and 
shall serve at the Governor’s pleasure: 

(1) The Utilities Commission; 
(2) The Commission for Health Services; 
(3) The Environmental Management Commission; 
(4) The Board of Transportation; 
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(5) The Division of Civil Preparedness of the Department of the Military and 
Veterans Affairs; 

(6) The radiation protection program within the Department of Human 
Resources; 

(7) The Department of Labor; 
(8) The Industrial Commission; 
(9) The Department of Insurance; 
(10) The Medical Care Commission. 

The Governor shall have the power to remove any member from the 
Commission for misfeasance, malfeasance, or nonfeasance in accordance with 
G.S. 148B-18. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 
A majority of the public members of the Commission shall constitute a quorum 

for the transaction of busmess. 
All clerical and other services required by the Commission shall be supplied 

by the Secretary of the Department of Human Resources. (1975, c. 718, s. 1.) 

§ 104E-9. Powers and functions of Department of Human Resources. — 
The Department of Human Resources is authorized: 

(1) To advise, consult and cooperate with other public agencies and with 
affected groups and industries; 

(2) To encourage, participate in, or conduct studies, investigations, public 
hearings, training, research, and demonstrations relating to the control 
of sources of radiation, the measurement of radiation, the effect upon 
public health and safety of exposure to radiation and related problems; 

(3) To require the submission of plans, specifications, and reports for new 
construction and material alterations on (i) the design and protective 
shielding of installations for radioactive material and radiation 
machines and (ii) systems for the disposal of radioactive waste 
materials, for the determination of any radiation hazard and may 
render opinions, approve or disapprove such plans and specifications; 

(4) To collect and disseminate information relating to the sources of 
radiation, including but not limited to: (i) maintenance of a record of all 
license applications, issuances, denials, amendments, transfers, 
renewals, modifications, suspensions, and revocations; and (ii) 
maintenance of a record of registrants and licensees possessing sources 
of radiation requiring registration or licensure under the provisions of 
this Chapter, and regulations hereunder, and any administrative or 
judicial action pertaining thereto; and to develop and implement a 
responsible data management program for the purpose of collecting 
and analyzing statistical information necessary to protect the public 
health and safety. The Department may refuse to make public 
dissemination of information relating to the source of radiation within 
this State after the Department first determines that the disclosure of 
such information will contravene the stated policy and purposes of this 
Chapter and such disclosure would be against the health, welfare and 
safety of the public. 

(5) To respond to any emergency which involves possible or actual release 
of radioactive material; and to perform or supervise decontamination 
and otherwise protect the public health and safety in any manner 
deemed necessary. This section does not in any way alter or oratict the 
provisions of Chapter 166 of the North Carolina General Statutes 
concerning response during an emergency by the Department of 
Military and Veterans Affairs or its successor. 
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(6) To develop and maintain a statewide environmental radiation program 
for monitoring the radioactivity levels in air, water, soil, vegetation, 
animal life, milk, and food as necessary to ensure protection of the 
public and the environment from radiation hazards. 

(7) To implement the provisions of this Chapter and the regulations duly 
promulgated under the Chapter. (1975, c. 718, s. 1; 1979, c. 694, s. 4.) 

Editor’s Note. — The 1979 amendment, Chapter 166 of the General Statutes, referred 

effective July 1, 1979, added subdivision (7). to in subdivision (5),was repealed by Session 
Session Laws 1979, c. 694, s. 6, provides: “This Laws 1977, c. 848, s. 1. For present provisions as 

act shall become effective on July 1, 1979, and ___ to civil preparedness, see 8§ 166A-1 through 
shall not affect litigation pending at the time this 1664-16. 
act becomes effective.” 

§ 104E-10. Licensing of by-product, source, and special nuclear materials 
and other sources of ionizing radiation. — (a) The Governor, on behalf of this 
State, is authorized to enter into agreements with the federal government 
providing for discontinuance of certain of the responsibilities of the federal 
government with respect to sources of ionizing radiation and the assumption 
thereof by this State. 

(b) Upon the signing of an agreement with the Nuclear Regulatory 
Commission or its successor as provided in subsection (a) above, the Commission 
shall provide by rule or regulation for general or specific licensing of persons 
to use, manufacture, produce, transport, transfer, receive, acquire, own, or 
possess by-product, source, or special nuclear materials or devices, installations, 
or equipment utilizing such materials. Such rule or regulation shall provide for 
amendment, suspension, renewal or revocation of licenses. Each application for 
a specific license shall be in writing on forms prescribed by the Commission and 
furnished by the Department and shall state, and be accompanied by, such 
information or documents, including, but not limited to plans, specifications and 
reports for new construction or material alterations as the Commission may 
determine to be reasonable and necessary to decide the qualifications of the 
applicant to protect the public health and safety. The Commission may require 
all applications or statements to be made under oath or affirmation. Each license 
shall be in such form and contain such terms and conditions as the Commission 
may deem necessary. No license issued under the authority of this Chapter and 
no right to possess or utilize sources of radiation Seat by any license shall 
be assigned or in any manner disposed of; and the terms and conditions of all 
licenses shall be subject to amendment, revision, or modification by rules, 
regulations, or orders issued in accordance with the provisions of this Chapter. 

(c) Any person who, on the effective date of an agreement under subsection 
(a) above, possesses a license issued by the federal government shall be deemed 
to possess the same pursuant to a license issued under this Chapter, which shall 
expire either 90 days after receipt from the Department of a notice of expiration 
of such license, or on the date of expiration specified in the federal license, 
whichever is earlier. 

(d) Prior to the issuance of a license or an amendment of an existing license 
the Department shall issue public notice. The Radiation Protection Commission 
or a designee shall conduct a public hearing in any county in which a person 
proposes to operate a radioactive waste processing or disposal facility,as defined 
by regulation by the Commission, or to enlarge an existing facility for such 
processing or disposal. Notice and the public hearing shall be in accordance with 
Chapter 150A. (1975, ¢c. 718, s. 1; 1979, c. 694, s. 1.) 
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Editor’s Note. — The 1979 amendment, — shall not affect litigation pending at the time this 
effective July 1, 1979, added subsection (d). act becomes effective.” 

Session Laws 1979, c. 694, s. 6, provides: “This 

act shall become effective on July 1, 1979, and 

§ 104E-11. Inspections, agreements, and educational programs. — (a) 
Authorized representatives of the Department shall have the authority to enter 
upon any public or private property, other than a private dwelling, at all 
reasonable times for the purpose of determining compliance with the provisions 
of this Chapter and rules, regulations and standards adopted hereunder. 

(b) After approval by the Commission, the Governor is authorized to enter into 
agreements with the federal government, other states, or interstate agencies, 
whereby this State will perform on a cooperative basis with the federal 
government, other states, or interstate agencies, inspections, emergency 
response to radiation accidents, and other functions related to the control of 
radiation. 

(c) The Department is authorized to institute educational programs for the 
purpose of training or educating persons who may possess, use, handle, 
transport, or service radioactive materials or radiation machines. (1975, c. 718, 
Se 

§ 104E-12. Records. — (a) The Commission is authorized to require each 
person who possesses or uses a source of radiation: 

(1) To maintain appropriate records relating to its receipt, storage, use, 
transfer, or disposal and maintain such other records as the 
Commission may require, subject to such exemptions as may be 
peor ee by the rules and regulations promulgated by the Commission; 
an 

(2) To maintain appropriate records showing the radiation exposure of all 
individuals for whom personnel monitoring may be require by the 
Commission, subject to such exemptions as may be provided by the 
rules and regulations promulgated by the Commission. 

Copies of all records required to be kept by this subsection shall be submitted 
to the Department or its duly authorized agents upon request. 

(b) The Commission is authorized to require that any person possessing or 
using a source of radiation furnish to each employee for whom personnel 
monitoring is required a copy of such employee’s personal exposure record upon 
the request of such employee, at any time such employee has received radiation 
exposure in excess of limits established in the rules and regulations promulgated 
by the Commission, and upon termination of employment. (1975, ¢. 718, s. 1.) 

§ 104E-13. Administrative procedures and judicial review. — (a) The 
Department may refuse to grant a license as provided in G.S. 104E-7 or 104E-10 
to any applicant who does not possess the requirements or qualifications which 
the Commission may prescribe in rules and regulations. The Department ma 
suspend, revoke, or amend any license in the event that the person to whom suc 
license was granted violates any of the rules and regulations of the Commission, 
or ceases, or fails to have the reasonable facilities prescribed by the Commission: 
Provided, that before any order is entered denying an application for a license 
or suspending, revoking, or amending a license previously granted, the applicant 
or person to whom such license was granted shall be given notice and granted 
a hearing as provided in Chapter 150 of the North Carolina General Statutes. 

(b) Whenever the Department in its opinion determines that an emergency 
exists requiring immediate action to protect the public health and safety the 
Department may, without notice or hearing, issue an order reciting the existence 
of such emergency and requiring that such action be taken as is necessary to 

252 



§ 104E-14 CH. 104E. NORTH CAROLINA RADIATION PROTECTION ACT § 104E-15 

meet the emergency. Notwithstanding any provision of this Chapter, such order 
shall be effective immediately. Any person to whom such order is directed shall 
Peres therewith immediately, and on application to the Department shall be 
afforded a hearing within 10 days. On the basis of such hearing, the emergency 
order shall be continued, modified, or revoked within 30 days after such hearing, 
as the Department may deem appropriate under the evidence. 

(c) Any applicant or person to whom a license was granted who shall be 
aggrieved by any order of the Department or its duly authorized agent denying 
such application or suspending, revoking, or amending such license may appeal 
directly to the superior court as provided in Chapter 150 of the North Carolina 
General Statutes. (1975, c. 718, s. 1.) 

Editor’s Note. — Chapter 150 of the General provisions as to administrative hearings 
Statutes, referred to in subsections (a) and (c), effective Feb. 1, 1976, see 88 150A-23 through 
was repealed by Session Laws 19738, ¢c. 13831, as —150A-37. As to judicial review of administrative 

amended by Session Laws 1975, c. 69, s. 4. For decisions, see 88 150A-43 through 150A-52. 

§ 104E-14. Impounding of materials. — (a) Authorized representatives of 
the Department shall have the authority in the event of an emergency to 
impound or order the impounding of sources of radiation in the possession of any 
person who is not equipped to observe or fails to observe the provisions of this 
Chapter or any rules or regulations promulgated by the Commission. 

(b) The Department may release such sources of radiation to the owner 
thereof upon terms and conditions in accordance with the provisions of this 
Chapter and rules and regulations adopted hereunder or may bring an action in 
the appropriate superior court for an order condemning such sources of 
radiation and providing for the destruction or other disposition so as to protect 
the public health and safety. (1975, c. 718, s. 1.) 

§ 104E-15. Transportation of radioactive materials. — (a) The Radiation 
Protection Commission is authorized to adopt, promulgate, amend, and repeal 
rules and regulations governing the transportation of radioactive materials in 
North Carolina, which, in the judgment of the Commission, shall promote the 
public health, safety, or welfare and protect the environment. 

(1) Such rules and regulations may include, but shall not be limited to, 
provisions for the use of signs designating radioactive material cargo; 
for the packing, marking, loading, and handling of radioactive 
materials, and the precautions necessary to determine whether the 
material when offered is in proper condition for transport, and may 
include designation of routes in this State which are to be used for the 
transportation of radioactive materials. 

(2) Such rules and regulations shall not include the carrier vehicle or its 
pape the licensing of packages, nor shall they apply to the 
handling or transportation of radioactive material within the confines 
of a facility licensed by or owned by a federal agency. 

(3) The Commission is authorized to adopt by reference, in whole or in part, 
such federal rules and regulations governing the transportation of 
radioactive material which are established by the United States Nuclear 
Regulatory Commission, the United States Department of 
Transportation, or the United States Postal Service (or any federal 
agency which is a successor to any of the foregoing agencies), as such 
federal rules may be amended from time to time. 

(b) The Department is authorized to enter into agreements with the respective 
federal agencies designed to avoid duplication of effort and/or conflict in 
enforcement and inspection activities so that: 
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(1) Rules and regulations adopted by the Commission pursuant to this 
section of this Chapter may be enforced, within their respective 
jurisdictions, by any authorized representatives of the Department of 
Human Resources and the Department of Transportation, according to 
mutual understandings between such departments of their respective 
responsibilities and authorities. 

(2) The Department, through any authorized representative, is authorized 
to inspect any records of persons engaged in the transportation of 
radioactive materials during the hours of business operation when such 
records reasonably relate to the method or contents of packing, 
marking, loading, handling, or shipping of radioactive materials within 
the State. 

(3) The Department, through any authorized representative, may enter 
upon and inspect the premises or vehicles of any person engaged in the 
transportation of radioactive materials during hours of business 
operation, with or without a warrant, for the purpose of determining 
compliance with the provisions of this Chapter and the rules and 
regulations promulgated by the Commission. 

(c) Upon a determination by the Department that any provision of this section, 
or the rules and regulations promulgated by the Commission are being violated 
or that any practice in the transportation of radioactive materials constitutes a 
clear and imminent danger to the public health, property, or safety, it shall issue 
BD OrASE ei wa correction as provided in G.S. 104E-13(b). (1975, c. 716, s. 7; 
Cal Lops. 

Editor’s Note. Pursuant to Session Laws Safety” in subdivision (1) of subsection (b) of this 
1975, c. 716, s. 7, “Department of section as enacted by Session Laws 1975, c. 718, 
Transportation” has been substituted for  s. 1. 
“Department of Transportation and Highway 

§ 104E-16. Radiation Protection Fund. — There is hereby established under 
the control and direction of the Department a Radiation Protection Fund which 
shall be used to defray the expenses of any project or activity for: 

(1) Emergency response to and decontamination of radiation accidents as 
provided in G.S. 104E-9(5), or 

(2) Perpetual maintenance and custody of radioactive materials as the 
Department may undertake. 

In addition to any moneys that shall be appropriated or otherwise made 
available to it, the fund may be maintained by fees, charges, penalties or other 
moneys paid to or recovered by or on behalf of the Department under the 
provisions of this Chapter. Any moneys paid to or recovered by or on behalf of 
the Department as fees, charges, penalties or other payments authorized by this 
Chapter shall be ipaic to the Radiation Protection Fund in an amount equal to 
the sum expended for the projects or activities in subdivisions (1) and (2) above. 
(107 bcs) 

§ 104E-17. Payments to State and local agencies. — Upon completion of any 
project or activity stated in G.S. 104K-16(1), and from time to time during any 
project or activity stated in G.S. 104E-16(2), each State and local agency that has 
participated by furnishing personnel, equipment or material shall deliver to the 
Department a record of the expenses incurred by the agency. The amount of 
incurred expenses shall be disbursed by the Secretary of Human Resources to 
each such agency from the Radiation Protection Fund. Upon completion of any 
project or activity stated in G.S. 104E-16(1), and from time to time during any 
protege or activity stated in G.S. 104E-16(2), the Secretary of Human Resources 
shall prepare a statement of all expenses and costs of the project or activity 
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expended by the State and shall make demand for payment upon the person 
having control over the radioactive materials or the release thereof which 
necessitated said project or activity. Any person having control over the 
radioactive materials or the release thereof and any other person causing or 
contributing to an incident necessitating any project or activity stated in G.S. 
104E-16 shall be directly lable to the State for the necessary expenses incurred 
thereby and the State shall have a cause of action to recover from any or all such 
persons. If the person having control over the radioactive materials or the 
release thereof shall fail or refuse to pay the sum expended by the State, the 
Secretary of Human Resources shall refer the matter to the Attorney General 
of North Carolina, who shall institute an action in the name of the State in the 
Superior Court of Wake County, or in his discretion, in the superior court of the 
county in which the project or activity was undertaken by the State, to recover 
such cost and expenses. 

In any action instituted by the Attorney General under this section, a verified 
and itemized statement of the expenses incurred by the State in any project or 
activity stated in G.S. 104E-16 shall be filed with the complaint and shall 
constitute prima facie the amount due the State; and any judgment for the State 
thereon shall be for such amount in the absence of allegation and proof on the 
part of the defendant or defendants that the statement of expenses incurred by 
and the amount due the State is not correct because of an error in: 

(1) Calculating the amount due, or 
(2) Not properly crediting the account with any cash payment or payments 

or yi satisfaction which may have been made thereon. (1975, c. 718, 
Soir 

§ 104E-18. Security for emergency response and perpetual maintenance 
costs. — (a) No person shall use, manufacture, produce, transport, transfer, 
receive, acquire, own or possess radioactive material until that person shall have 
procured and filed with the Department such bond, insurance or other security 
as the Commission may by regulation require. Such bond, insurance or other 
security shall: 

(1) Run in favor of the Radiation Protection Fund in the amount of the 
estimated total cost as established by the Commission that may be 
a il by the State in any project or activity stated in G.S. 104E-16, 
an 

(2) Have as indemnitor on such bond or insurance an insurance company 
licensed to do business in the State of North Carolina. 

(b) The Commission may from time to time: 
(1) Cause an audit to be made of any person that insures itself by means 

of other security as provided for in subsection (a) above; 
(2) Amend or modify the estimated total cost for security established 

pursuant to this section; and 
(3) Provide by regulation for the discontinuance of indemnification by one 

insurer and the assumption thereof by another insurer, as the 
Commission deems necessary to carry out the provisions of this 
Chapter and rules and regulations adopted and promulgated hereunder. 
(ie? 71888711) 

§ 104E-19. Fees. — In order to meet the anticipated costs of administering 
the educational and training programs in G.S. 104E-11(¢c) and of enforcing and 
carrying out the inspection provisions in G.S. 104E-7(7) and 104E-11(a), the 
Department is authorized to charge and collect such reasonable fees as the 
Commission may by rule or regulation establish. (1975, ¢. 718, s. 1.) 
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§ 104E-20. Prohibited uses. — It shall be unlawful for any person to use, 
manufacture, produce, transport, transfer, receive, acquire, Own or possess any 
source of radiation unless licensed, registered or exempted by the Department 
in accordance with the provisions of this Chapter and the rules and regulations 
adopted and promulgated hereunder. (1975, c. 718, s. 1.) 

§ 104E-21. Conflicting laws. — Ordinances, resolutions or regulations, now 
or hereafter in effect, of the governing body of a municipality or county or board 
of health relating to by-product, source and special nuclear materials shall not 
be superseded by this Chapter. Provided, that such ordinances or regulations are 
and continue to be consistent and compatible with the provisions of this Chapter, 
as nee and rules and regulations promulgated by the Commission. (1975, 
Crete ls 

§ 104E-22. Tort claims against persons rendering emergency assistance. 
— Any and all tort claims against any person which arise while that person is 
rendering assistance during an emergency (i) at the request of any authorized 
representative of the State of North Carolina or (ii) pursuant to a mutual 
radiological assistance agreement as provided for in G.S. 104E-11(b), shall 
constitute claims against this State; and the disposition thereof shall be governed 
by the provisions of Article 31 of Chapter 143 of the General Statutes. In any 
civil action brought against said person, the provisions of Article 831A of Chapter 
143 of the General Statutes shall apply as if such person were an employee of 
this*state: (1975, "71S ess 1) 

§ 104E-23. Penalties; injunctive relief. — (a) Any person who violates the 
provisions of G.S. 104E-15 or 104E-20, or who hinders, obstructs, or otherwise 
interferes with any authorized representative of the Department in the 
discharge of his official duties in making inspections as provided in G.S. 104E-11, 
or in impounding materials as provided in G.S. 104E-14, shall be guilty of a 
misdemeanor and, upon conviction thereof, shall be punished as provided by law. 

(b) The Secretary may, either before or after the institution of any other 
action or proceedings authorized by law, institute a civil action in the superior 
court of the county in which the defendant in said action resides for injunctive 
relief to prevent a threatened or continued violation of any provision of this 
Chapter or any order or regulation issued pursuant to this Chapter. (1975, c. 718, 
Sy L979; c. 6945 5.'5)) 

Editor’s Note. — The 1979 amendment, Session Laws 1979, c. 694, s. 6, provides: “This 
effective July 1, 1979, designated the former act shall become effective on July 1, 1979, and 
provisions of this section as subsection (a) and _ shall not affect litigation pending at the time this 
added subsection (b). act becomes effective.” 
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Chapter 105. 

Taxation. 

SUBCHAPTER I. LEVY OF TAXES. 

Sec. 
105-1. Title and purpose of Subchapter. 

Article 1. 

Schedule A. Inheritance Tax. 

105-2. 
105-3. 
105-4. 
105-5. 

General provisions. 
Property exempt. 
Rate of tax — Class A. 
Rate of tax — Class B. 

105-6. Rate of tax — Class C. 
105-7. Estate tax. 
105-7.1. Generation skipping transfer tax. 
105-8. Treatment allowed for gift tax paid. 
105-9. Deductions. 
105-9.1. As of what date property valued. 
105-10. Where no personal representative 

appointed, clerk of superior court 
to certify same to Secretary of 
Revenue. 

105-11. Tax to be paid on shares of stock before 
transferred, and penalty for 
violation. 

105-11.1. Transfer of shares of stock or bonds of 
nonresident decedent. 

105-12. Secretary of Revenue to furnish blanks 
and require reports of value of 
shares of stock. 

105-13. Life insurance proceeds. 
105-14. Recurring taxes. 
105-15. When all heirs, legatees, etc., are 

discharged from liability. 
105-16. Interest and penalty. 
105-17. Collection to be made by sheriff if not 

paid in one year. 
105-18. Executor, etc., shall deduct tax. 
105-19. Transfer for life, etc., tax to be retained, 

etc., upon the whole amount. 
105-20. Legacy charged upon real estate, heir or 

devisee to deduct and pay to 
executor, ete. 

105-21. Computation of tax on resident and 
nonresident decedents. 

105-22. Duties of clerks of superior court. 
105-23. Information by administrator and 

executor. 
105-24. Access to safe deposits of decedent; 

withdrawal of bank deposit, etce., 

payable to either husband or wife 
or survivor. 

105-25. Supervision by Secretary of Revenue. 
105-26. Proportion of tax to be repaid upon 

certain conditions. 
105-27. Secretary of Revenue may order 

executor, etc., to file account, ete. 

Sec. 

105-28. Failure of administrator, executor, or 
trustee to pay tax. 

105-29. Uniform valuation. 
105-30. Executor defined. 
105-31. Additional remedies for enforcement of 

tax. 

105-82. Uncollected inheritance taxes remitted 
after 20 years. 

Article 2. 

Schedule B. License Taxes. 

105-38. Taxes under this Article. 
105-34, 105-35. [Repealed. ] 
105-36. Amusements — manufacturing, selling, 

leasing, or distributing moving 
picture films or checking 
attendance at moving picture 
shows. 

105-36.1. Amusements — outdoor theatres. 
105-37. Amusements — moving pictures or 

vaudeville shows — Admission. 
105-37.1. Amusements — forms of amusement 

not otherwise taxed. 
105-38. Amusements — circuses, menageries, 

wild west, dog and/or pony 
shows, ete. 

105-39. Amusements — carnival companies, 
ete. 

105-40. Amusements — certain exhibitions, 
performances, and entertainments 
exempt from license tax. 

105-41. Attorneys-at-law and other  pro- 
fessionals. 

105-41.1. [Repealed. ] 
105-42. Private protective services. 
105-43. [Repealed. ] 
105-44. Coal and coke dealers. 
105-45. Collecting agencies. 
105-46. Undertakers and retail dealers in 

coffins. 
105-47, 105-48. [Repealed. ] 
105-48.1. Itinerant photographers, their agents 

and employees. 
Bicycle dealers. 
Pawnbrokers. 
Automatic machines. 
[Repealed. ] 
Peddlers. 
Contractors 

panies. 
Installing elevators 

sprinkler systems. 
Repairing and servicing elevators and 

automatic sprinkler systems. 
Mercantile agencies. 

105-49, 
105-50. 
105-51. 
105-52. 
105-53. 
105-54. construction and com- 

105-55. and automatic 

105-56. 

105-57. 
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Sec. 

105-58. Fortunetellers, palmists, ete. 

105-59. Lightning rod agents. 
105-60. Day-care facilities. 
105-61. Hotels, motels, tourist courts and 

tourist homes. 
105-61.1. Campgrounds, trailer parks, tent 

camping areas. 
105-62. Restaurants. 
105-63. [Repealed. ] 
105-64. Billiard and pool tables. 
105-64.1. Bowling alleys. 
105-65. Music machines. 
105-65.1. Merchandising dispensers and 

weighing machines. 
105-65.2. Sundries license tax. 
105-66. Bagatelle tables, merry-go-rounds, ete. 

105-67. Security dealers. 
105-68. Cotton buyers 

commission. 
105-69. [Repealed. ] 
105-70. Packinghouses. 
105-71. [Repealed. } 
105-72. Persons, firms, or corporations selling 

certain oils. 
105-73. [Repealed. ] 
105-74. Pressing clubs, dry cleaning plants, and 

hat blockers. 
Barbershops and beauty parlors. 
[Repealed. ] 
Tobacco warehouses. 
105-79. [Repealed. ] 
Dealers in pistols, ete. 
[Repealed. ] 
Pianos, organs,  victrolas, 

radios, accessories. 
Installment paper dealers. 
[Repealed. ] 
Laundries. 
Outdoor advertising. 
Motor advertisers. 
Loan agencies or brokers. 
Automobiles, wholesale supply dealers 

and service stations. 
105-89.1. Motorcycle dealers. 
105-90. Emigrant and employment agents. 
105-90.1. Emigrant and employment agents — 

and sellers on 

105-75. 
105-76. 
105-77. 
105-78, 
105-80. 
105-81. 
105-82. records, 

105-83. 
105-84. 
105-85. 
105-86. 
105-87. 
105-88. 
105-89. 

hiring or soliciting labor for 
employment in state having similar 
law. 

105-91. Plumbers, heating contractors, and 
electricians. 

105-92. Trading stamps. 
105-93 to 105-95. [Repealed. } 
105-96. Marble yards. 
105-97. Manufacturers of ice cream. 
105-98. Branch or chain stores. 
105-99. Wholesale distributors of motor fuels. 
105-100, 105-101. [Repealed. | 
105-102. Junk dealers. 
105-102.1. Certain cooperative associations. 
105-102.2. Scrap processors. 
105-102.8. Banks. 

Adminis 
Sec, 
105-103. U 
105-104. 

105-105. 

105-106. 
105-107. 

105-108. 

105-109. 

105-109.1. 

Manner of obtaining 

Persons, - 

trative Provisions of Schedule B. 

nlawful to operate without license. 
license from 

Secretary of Revenue. 
firms, and _ corporations 

engaged in more than one business 
to pay tax on each. 

Effect of change in name of firm. 
License may be changed when place of 

business is changed. 
Property used in a licensed business 

not exempt from taxation. 
Engaging in business without a license. 

Interest. 

105-110. Each day’s continuance in business 

105-111. D 
105-112. License to 

without a State license a separate 
offense. 

uties of Secretary of Revenue. 
be procured — before 

beginning business. 
105-113. Sheriff and city clerk to report. 
105-113.1. {| Deleted. } 

Article 2A. 
Schedule B-A. Cigarette Tax. 

105-113.2. 
105-113.38. 
105-113.4. 
105-113.5. 
105-113.6. 
105-113.7. 

105-113.8. 
105-113.9. 
105-113.10. 

105-113.11. 
105-113.12. 
105-113.13. 
105-113.14. 
105-113.15. 
105-113.16. 
105-113.17. 

105-113.18. 
105-113.19. 
105-113.20. 
105-113.21. 
105-113.22. 

105-113.23. 
105-113.24. 

105-113.25. 
105-113.26. 
105-113.27. 
105-1138.28. 

105-113.29. 
105-113.30. 
105-113.31. 
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Short title. 
Purpose. 
Definitions. 
Privilege tax levied. 
Use tax levied. 
Tax with respect to inventory on 

effective date of Article. 
Federal Constitution and statutes. 
Out-of-state shipments. 
Manufacturers shipping 
distributors exempt. 

Licenses required. 
Distributors’ license. 
Issuance of licenses. 
Refund of license fee. 
Duplicate or amended license. 
Revocation of license. 
Exhibit of license; identification of 
dispensers. 

Reports. 
Secretary to provide stamps. 
Distributors to affix stamps. 
Discount on sales of stamps. 
Manner of affixing and cancelling 
stamps. 

Stamp metering machines. 
Sale of stamps to out-of-state 
distributors. 

Redemption and refund. 
Records to be kept. 
Unstamped cigarettes. 
Displaying unstamped cigarettes 
for sale. 

Unlicensed place of business. 
Records and reports. 
Possession and transportation of 
unstamped cigarettes; seizure and 

confiscation of vehicle or vessel. 

to 



Sec. 

105-113.32. 

105-113.33. 
105-113.34. 

105-113.35. 
105-113.36. 

105-113.37. 

105-113.38. 
105-113.39. 
105-113.40. 

CH. 105. TAXATION 

Unstamped cigarettes subject to 
confiscation. 

Criminal penalties. 
Forging or counterfeiting revenue 
stamps. 

Interest and penalty. 
General administrative provisions 
of Revenue Act applicable. 

Secretary to make rules 
regulations. 

Tax to be paid only once. 
Local units prohibited to tax. 
Effective date of this Article. 

Article 2B. 

and 

Schedule B-B. Soft Drink Tax. 

105-113.41. 
105-113.42. 
105-113.43. 

105-113.44. 
105-113.45. 
105-113.46. 
105-113.47. 

105-113.48. 

105-113.49 
105-113.50. 

Short title. 
Purpose of Article. 
Soft drink license and excise taxes. 

Definitions. 
Taxation rate. 
Exemption of certain milk drinks. 
Natural fruit or vegetable juice or 
natural liquid milk drinks 
exempted from tax. 

Exemption of goods intended for 
out-of-state sale. 

Exemption of coffee and tea. 
Soft drink licenses required. 

105-118.50A. Local taxation. 

105-113.51. 

105-113.52. 

105-113.53. 

105-113.54. 

105-113.55. 
105-113.56. 

Affixing of crowns and stamps to 
containers; crowns and stamps not 

transferable. 
Taxpaid stamps; rules and 
regulations; cancellation; discount. 

Stamps not required when crowns 
used. 

Taxpaid crowns; rules and 
regulations; discount on sale of 
crowns. 
Payment for stamps and crowns. 
Provisions for refund; discount. 

105-113.56A. Alternate method of payment of 
tax. 

105-113.56B. Optional method of payment of 
tax. 

105-113.56C. Optional method of payment of tax 

105-113.57. 

105-113.58. 
105-113.59. 
105-113.60. 

105-113.61. 
105-113.62. 
105-113.63. 
105-113.64. 

105-113.65. 

by retail dealers. 
Records required of ingredients 
received. 

Records of sale to be kept. 
Theoretical calculation of tax. 
Manufacturer as well as dealer 
subject to penalties; retail dealer 
liable for tax. 

Criminal acts. 
Criminal law penalties. 
Rules and regulations. 
General administrative provisions 
of Revenue Act applicable. 

Tax with respect to October 1, 1969, 
inventory. 

Sec. 

105-113.66. 
105-113.67. 

105-113.71. 

105-113.72. 

105-113.73. 

105-113.74. 

105-113.75. 
105-113.76. 
105-113.77. 
105-113.78. 
105-113.79. 

105-113.80. 

105-113.81. 

105-113.82. 
105-113.83. 

105-113.84. 

105-113.85. 
105-113.86. 
105-113.87. 

105-113.88. 
105-113.89. 

105-113.90. 

105-113.91. 

105-113.92. 
105-113.93. 
105-113.94. 
105-113.95. 
105-113.96. 

105-113.97. 

105-113.98. 
105-113.99. 

Federal Constitution and statutes. 

Effective date of this Article. 

Article 2C. 

Schedule B-C. 

Intoxicating Liquors Tax. 

105-113.68. 
105-113.69. 
105-113.70. 

Definitions. 
Permit required to obtain license. 
Resident manufacturers of malt 
beverages and unfortified wines. 

Malt beverage and unfortified wine 
bottler’s license. 

Manufacturers and _ bottlers of 
fortified wines and_ spirituous 
liquors. 

Malt beverage and unfortified wine 
wholesaler’s license. 

Fortified wine wholesaler’s license. 

Sales on railroad trains. 
Salesman’s license. 
Retail malt beverage license. 
Retail unfortified wine license. 
Annual municipal retail license tax. 

Application for retail or wholesale 
municipal license. 

Annual county license to sell at 
retail. 

Issuance of license mandatory. 
Annual State license to 
unfortified wine at retail. 

Annual retail malt beverage State 
license. 

Retail fortified wine licenses. 
Additional tax. 
Use of funds allocated to counties 
and municipalities. 
By whom excise taxes payable. 
Nonresident manufacturers and 
wholesale dealers to be licensed. 

Resident wholesalers shall not 
purchase beverages for resale 
from unlicensed nonresidents. 

Malt beverages and wine importer’s 
license. 

Payment of tax by retailers. 
Tax on spirituous liquors. 
[Repealed. | 
Tax on fortified wines. 
Wine for sacramental 
exempt from tax. 

Exemption of malt beverages and 
wine sold to oceangoing vessels. 

Books, records, reports. 
License shall be posted; 
transferable. 

sell 

purposes 

not 

105-113.100. Persons engaged in more than one 
business to pay on_ each; 
shipments from outside State 
prohibited. 

105-113.101. Administrative provisions. 
105-113.102. Rules and regulations. 
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Sec. 
105-113.108. Revocation of license upon 

revocation of permit. 
105-113.104. Violation made misdemeanor; 

revocation of permits; forfeiture 
of license. 

Article 3. 

Schedule C. Franchise Tax. 

Nature of taxes; definitions. 
Franchise or privilege tax on railroads. 

Franchise or privilege tax on electric 
light, power, gas, water, sewerage, 
and other similar public service 
companies not otherwise taxed. 

Franchise or privilege tax on Pullman, 
sleeping, chair, and dining cars. 

Franchise or privilege tax on express 
companies. 

Franchise or privilege tax on telegraph 
companies. 

Franchise or privilege tax on telephone 
companies. 

105-120.1. Franchise or privilege tax on street 
bus or similar street 
transportation system for the 
transportation of passengers for 
hire. 

105-120.2. Franchise or privilege tax on holding 
companies. 

105-121. [Repealed.] 
105-121.1. Mutual burial associations. 
105-122. Franchise or privilege tax on domestic 

and foreign corporations. 
New corporations. 
[Repealed. ] 
Corporations not mentioned. 
[Repealed. ] 
When franchise or privilege taxes 

payable. 
105-128. Power of attorney. 
105-129. Extension of time for filing returns. 
105-129.1. Reimbursement of certain 

manufacturers authorized. 

Article 4. 

Schedule D. Income Tax. 

105-114. 
105-115. 

105-116. 

105-117. 

105-118. 

105-119. 

105-120. 

105-123. 
105-124. 
105-125. 
105-126. 
105-127. 

Division I. Corporation Income Tax. 

105-130. Short title. 
105-130.1. Purpose. 
105-130.2. Definitions. 
105-130.8. Corporations. 
105-130.4. Allocation and apportionment of 

income for corporations. 
105-130.5. Adjustments to federal taxable 

income in determining State net 
income. 

105-130.6. Subsidiary and affiliated corpora- 
tions. 

105-130.7. Deductible portion of dividends. 
105-130.8. Net economic loss. 

Sec. 
105-1380.9. Contributions. 
105-130.10. Amortization of air-cleaning de- 

vices, waste treatment facilities 
and recycling facilities. 

105-130.10A. Amortization of equipment 
mandated by OSHA. 

105-130.11. Conditional and other exemptions. 
105-130.12. Regulated investment companies 

and real estate investment 
trusts. 

105-130.13. Special corporations. 
105-130.14. Corporations filing consolidated 

returns for federal income tax 
purposes. 

105-130.15. Basis of return of net income. 
105-130.16. Returns. 
105-130.17. Time and place of filing returns. 
105-180.18. Failure to file returns; 

supplementary returns. 
105-130.19. Time and place of payment of tax. 
105-180.20. Corrections and changes. 
105-130.21. Information at the source. 
105-130.22. Tax credit for construction of 

dwelling units for handicapped 
persons. 

Credit against corporate income tax 
for solar hot water, heating and 
cooling. 

Credit against corporate income tax 
for insulation, storm windows 
and storm doors in_ business 
buildings. 

Credit against corporate income tax 
for construction of cogenerating 
power plants. 

105-130.26. Credit against corporate income tax 
for conversion of _ industrial 
boiler to wood fuel. 

105-131. [Repealed.] 
105-132. [Transferred. ] 

105-130.23. 

105-130.24. 

105-130.25. 

Division II. Individual Income Tax. 

105-133. Short title. 
105-134. Purpose. 
105-185. Definitions. 
105-136. Individuals. 
105-137. Year of assessment. 
105-138 to 105-139. [Repealed. ] 
105-140. Net income defined. 
105-141. “Gross income’”’ defined. 
105-141.1. Gross income — annuities. 
105-141.2. Gross income — alimony payments. 

105-141.3. Adjusted gross income defined. 
105-142. Basis of return of net income. 
105-142.1. Income in respect of decedents. 
105-143. [Repealed. ] 
105-144. Determination of gain or loss. 
105-144.1. Involuntary conversions; recognition 

of gain. 
of principal residence of 

taxpayer — nonrecognition of 
gain. 

105-144.2. Sale 
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Sec. 
105-144.3. Bond premium amortization by 

bondholder. 
105-144.4. Stock distribution 

antitrust laws. 
105-144.5. Special proration provision for sale of 

timber products. 
Exchanges of property. 
Inventory. 
Deductions. 
Items not deductible. 
Exemptions. 
[Repealed. ] 
Tax credits for income taxes paid to 

other states by individuals. 
credit for construction of 

dwelling units for handicapped 
persons. 

105-151.2. Credit against personal income tax 
for solar hot water, heating and 

pursuant to 

105-145. 
105-146. 
105-147. 
105-148. 
105-149. 
105-150. 
105-151. 

105-151.1. Tax 

cooling. 
105-151.3. Credit against personal income tax 

for home insulation, storm 
windows or storm doors. 

105-151.4. Credit against personal income tax 
for construction of cogenerating 
power plants. 

105-151.5. Credit against personal income tax 
for conversion of _ industrial 
boiler to wood fuel. 

105-152. Returns. 
105-153. [Repealed. ] 
105-154. Information at the source. 
105-155. Time and place of filing returns. 
105-156. Failure to file returns; supplementary 

returns. 

105-156.1. Effective dates of 1957 amendments 
to Article 4. 

105-157. Time and place of payment of tax. 
105-158. Abatement of income taxes of certain 

members of the armed forces 
upon death. 

105-159. Corrections and changes. 
105-159.1. Designation of tax by individual to 

political party. 

Division III. Income Tax—Estates, Trusts, 

and Beneficiaries. 
105-160. Short title. _ 
105-161. Estates and trusts. 
105-162. Beneficiaries of estates and trusts. 
105-163. Grantor trusts. 

Division IV. Manufacturer’s Income Tax 

Credit. 
105-163.01. Short title. 
105-163.02. Definitions. 
105-163.03. Tax credit. 
105-163.04. Manufacturer must keep records. 

Article 4A. 

Withholding of Income Taxes from Wages 
and Filing of Declarations of Estimated 
Income and Payment of Income Tax by 

Individuals. 

105-163.1. Definitions. 

Sec. 
105-163.2. Withholding. 
105-163.38. Withholding in accordance’ with 

regulations. 
105-163.4. Basis of determination of 

remuneration being wages. 
105-163.5. Exemptions allowable; certificates. 
105-163.6. Payment of amounts’ withheld; 

personal liability for failure to 
withhold; limitation of recovery. 

105-163.7. Statement to employees; information 
to Secretary. 

105-163.8. Liability of employer. 
105-163.9. Refund to employer; application. 
105-163.10. Withheld amounts credited to 

individual for calendar year. 
105-163.11. Estimated declaration of income and 

income tax; contents; when and 
where filed; amendments to 
declaration; option of amend- 
ment. 

105-163.12. Filing of declarations and amended 
declarations hereunder. 

105-163.13. Affirmation; penalty for 
declaration. 

105-163.14. Payment of tax. 
105-163.15. Failure by individual to pay 

estimated income tax; penalty. 
105-163.16. Overpayment refunded. 
105-163.17. Enforcement. 
105-163.18. Rules and regulations. 
105-163.19 to 105-163.21. [Repealed. ] 
105-163.22. Reciprocity. 
105-163.23. Withholding from _ federal 

ployees. 
105-163.24. Construction of Article. 

false 

em- 

Article 4B. 

Filing of Declarations of Estimated Income 
Tax and Installment Payments of Estimated 

Income Tax by Corporations. 

105-163.25. Definitions. 
105-163.26. Declarations of estimated income 

tax by corporations. 
105-163.27. Time for filing declarations of 

estimated income tax by 
corporations. 

105-163.28. Installment payments of estimated 
income tax by corporations. 

105-163.29. Payments of estimated income tax. 

105-163.30. Failure by corporation to pay 
estimated income tax. 

105-163.31. Filing of declarations and other 
returns hereunder. 

105-163.32. Affirmation; penalties 
declaration. 

105-163.33. Overpayment refunded. 
105-163.34. Enforcement. 
105-163.35. Willful failure to pav estimated tax 

105-163.36. Construction of Article. 
105-163.37. Rules and regulations. 

for false 
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Article 5. 

Schedule E. Sales and Use Tax. 

Sec. 

105-164. [Repealed. ] 

Division I. Title, Purpose and Definitions. 

105-164.1. Short title. 

105-164.2. Purpose. 
105-164.3. Definitions. 

Division II. Taxes Levied. 

Part 1. Retail Sales Tax. 

105-164.4. Imposition of tax; retailer. 

Part 2. Wholesale Tax. 

105-164.5. Imposition — of 
merchant. 

105-164.5A. [Repealed. ] 

Part 3. Use Tax. 

105-164.6. Imposition of tax. 

tax; wholesale 

Part 4. General Provisions. 

105-164.7. Sales tax part of purchase price. 
105-164.8. Retailer to collect tax regardless of 

Sec. 

105-164.27. [Repealed. ] 
105-164.28. Resale certificate. 
105-164.29. Application for licenses by 

wholesale merchants and 
retailers. 

Division VI. Examination of Records. 

105-164.30. 

105-164.31. 

105-164.32. 

Secretary or agent may examine 
books, ete. 

Complete records must be kept for 
three years. 

Incorrect returns; estimate. 

Division VII. Failure to Make Returns; 

105-164.33, 
105-164.35. 

105-164.36. 
105-164.37. 
105-164.38. 
105-164.39. 
105-164.40. 
105-164.41. 
105-164.42. 

Overpayments. 

105-164.34. [Repealed. ] 
Excessive payments; recomputing 

tax. 
[Repealed. ] 
Bankruptcy, receivership, etc. 
Tax shall be a lien. 
Attachment. 
Jeopardy assessment. 
Excess payments; refunds. 
[Repealed. ] 

place sale consummated. 
105-164.9. Advertisement to absorb tax 

unlawful. 
105-164.10. Retail bracket system. 
105-164.11. Excessive and erroneous 

collections. 

105-164.12. Freight or delivery transportation 
charges. 

Division III. Exemptions and Exclusions. 

105-164.13. Retail sales and use tax. 
105-164.13A. Service charge on prearranged 

group meals at approved 
facilities. 

105-164.14. Certain refunds authorized. 

Division IV. Reporting and Payment. 

105-164.15. 
105-164.16. 

105-164.17. 
105-164.18. 
105-164.19. 

105-164.20. 

105-164.21. 

Secretary shall provide forms. 
Taxes due monthly; reports and 

payment of tax. 
Reports and payment of use tax. 
Remittances; how made. 

Extension of time for making 
returns and payment. 

Cash or accrual basis of reporting. 

Discount for payment of taxes when 
due. 

Division V. Records Required to Be Kept. 

105-164.22. 
105-164.23. 
105-164.24. 
105-164.25. 

105-164.26. 

Retailer must keep records. 
Consumer must keep records. 
Separate accounting required. 
Wholesale merchant must keep 

records. 
Presumption that sales are taxable. 

Division VIII. Administration and 

Enforcement. 

105-164.43. Secretary to make regulations. 
105-164.44. Penalty and remedies of Article 9 

applicable. 

Division IX. Local Option Sales and Use 
Taxes. 

105-164.45 to 105-187. [Repealed. ] 

Article 6. 

Schedule G. Gift Taxes. 

105-188. Gift taxes; classification of 
beneficiaries; exemptions; rates 
of tax. 

105-188.1. Powers of appointment. 
105-189. Transfer for less than adequate and 

full consideration. 
Gifts made in property. 
Manner of determining tax; time of 

payment; application to Depart- 
ment of Revenue for correction 
of assessment. 

[ Repealed. | 
Lien for tax; collection of tax. 
Death of donor within three years; time 

of assessment. 
Tax to be assessed upon actual value of 

property; manner of  deter- 
mining value of annuities, life 
estates and interests less than 
absolute interest. 

Application for relief from taxes 
assessed; appeal. 

105-190. 
105-191. 

105-192. 
105-193. 
105-194. 

105-195. 

105-196. 
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Sec. 
105-197. Returns; time of filing; extension of 

time of filing. 
105-197.1. Corrections and changes. 

Article 7. 

Schedule H. Intangible Personal Property. 

105-198. 
105-199. 
105-200. 
105-201. 
105-202. 

Intangible personal property. 
Money on deposit. 
Money on hand. 
Accounts receivable. 
Bonds, notes, and other evidences of 

debt. 
Shares of stock. 
Beneficial interest in foreign trusts. 
Funds on deposit with insurance 

companies. 
When taxes due and payable; date lien 

attaches; nonresidents; forms 

for returns; extensions. 
Fiduciaries to pay taxes. 
[Repealed. | 
Information from the source. 
[Repealed. ] 
Conversion of intangible personal 

property to evade taxation not to 
defeat assessment and collection 
of proper taxes; taxpayer’s 

protection. 
Institutions exempted; conditional and 

other exemptions. 
Separate records by counties; 

disposition and distribution of 
taxes collected; purpose of tax. 

Minimum tax for requirement of filing 
returns. 

Unconstitutionality or invalidity; inter- 
pretation; repeal. 

Reversion to local units in case of 
invalidity. 

105-217. Power of attorney. 

105-203. 
105-204. 
105-205. 

105-206. 

105-207. 
105-208. 
105-209. 
105-210. 
105-211. 

105-212. 

105-213. 

105-214. 

105-215. 

105-216. 

Article 8. 

Schedule I. Compensating Use Tax. 

105-218 to 105-228. [Repealed.] 

Article 8A. 

Schedule I-A. Gross Earnings Taxes in Lieu 

of Ad Valorem Taxes. 

105-228.1. Defining taxes levied and assessed in 
this Article. 

105-228.2. Tax upon freight car line companies. 

Article 8B. 

Schedule I-B. Taxes upon Insurance 

Companies. 

105-228.3. To whom this Article shall apply. 
105-228.4. Annual _ registration fees for 

insurance companies. 
105-228.5. Taxes measured by gross premiums. 

Sec. 
105-228.6. Taxes in case of withdrawal from 

State. 
105-228.7. Registration fees for agents, brokers 

and others. 

105-228.8. Uniformity of taxes. 
105-228.9. Powers of the Commissioner of 

Insurance. 

105-228.10. No additional local taxes. 

Article 8C. 

Schedule I-C. Excise Tax on Banks. 

105-228.11 to 105-228.20. [Repealed. ] 
105-228.21. [Omitted.] 

Article 8D. 

Schedule I-D. Taxation of Building and 

Loan Associations and Savings and Loan 
Associations. 

105-228.22. 
105-228.23. 
105-228.24. 
105-228.25. 
105-228.26. 
105-228.27. 

To whom this Article shall apply. 
Share and deposit tax. 
Excise tax. 
Limitations. 
Filing of returns. 
Powers of the Administrator of the 

Savings and Loan Division. 

Article 8E. 

Excise Stamp Tax on Conveyances. 

105-228.28. 
105-228.29. 
105-228.30. 
105-228.31. 
105-228.32. 

To whom this Article shall apply. 
Conveyances excluded. 
Imposition of excise stamp tax. 
Issuance of tax stamp. 
Duties of register of deeds; duty of 

party presenting instrument for 
registration. 

Taxes recoverable by action. 
Willful failure to pay tax. 
Administrative provisions. 
Reproduction of tax stamps. 

105-228.33. 
105-228.34. 
105-228.35. 
105-228.36. 

Article 9. 

Schedule J. General Administration; 

Penalties and Remedies. 

105-229. Failure of person, firm, corporation, 

public utility and/or public 
service corporation to file report. 

Charter canceled for failure to report. 

Penalty for exercising corporate 
functions after cancellation or 
suspension of charter. 

Corporate rights restored; receivership 
and liquidation. 

Officers, agents, and employees; 
failing to comply with tax law a 
misdemeanor. 

Aiding and/or abetting officers, 
agents, or employees in violation 
of this Subchapter a 
misdemeanor. 

Every day’s failure a separate offense. 

105-230. 

105-231. 

105-232. 

105-233. 

105-234. 

105-235. 
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Sec. 
105-236. Penalties. 
105-237. Discretion of Secretary over penalties. 
105-237.1. Compromise of liability. 
105-238. Tax a debt. 
105-239. Action for recovery of taxes. 
105-239.1. Transferee liability. 
105-240. Tax upon settlement of fiduciary’s 

account. 
105-240.1. Agreements with respect to domicile. 
105-241. Taxes payable in national currency; for 

what period, and when a lien; 
priorities. 

105-241.1. Additional 
procedure. 

105-241.2. Administrative review. 
105-241.3. Appeal without payment of tax from 

Tax Review Board decision. 
105-241.4. Action to recover tax paid. 
105-242. Warrant for collection of taxes; 

certificate or judgment for 
taxes. 

105-243. Taxes recoverable by action. 
105-244. Additional remedies. 
105-244.1. Cancellation of certain assessments. 

105-245. Failure of sheriff to execute order. 
105-246. Actions, when tried. 
105-247. Municipalities not to levy income and 

inheritance tax. 
105-248. State taxes; purposes. 
105-249. Free privilege licenses for blind people. 
105-249.1. Members of armed forces and 

merchant marine exempt from 
license taxes and fees. 

105-249.2. State taxes owed by members of 
armed forces; no interest or 
penalty to accrue while in 
combat zone. 

105-249.3. Exemption of pensions or 
compensations from taxation. 

105-250. Law applicable to foreign corporations. 

105-250.1. Distributors of — coin-operated 
machines required to make 
semi-annual reports. 

Information must be furnished. 
Returns required. 
Personal liability of officers, trustees, 

or receivers. 
Blanks furnished by Secretary of 

Revenue. 

taxes; assessment 

105-251. 
105-252. 
105-253. 

105-254. 

105-255. Secretary of Revenue to keep records. 
105-256. Preparation and_ publication of 

statistics. 
105-257. Report to General Assembly on tax 

system. 
105-258. Powers of Secretary of Revenue; who 

may sign and verify pleadings, 
legal documents, ete. 

Secrecy required of officials; penalty 
for violation. 

Deputies and clerks. 
Secretary and deputies to administer 

oaths. 

105-259. 

105-260. 
105-261. 

Sec. 
105-262. Rules and regulations. 
105-263. Time for filing reports extended. 
105-264. Construction of Subchapter; 

lation. 
105-265. Authority for imposition of tax. 
105-266. Overpayment of taxes to be refunded 

with interest. 
105-266.1. Refunds of overpayment of taxes. 
105-267. Taxes to be paid; suits for recovery of 

taxes. 

105-267.1. Refund of taxes illegally collected 
and paid into State treasury. 

105-268. Reciprocal comity. 
105-268.1. Agreements to coordinate’ the 

administration and collection of 
taxes. 

105-268.2. Expenditures and commitments 
authorized to effectuate agree- 
ments. 

105-268.3. Returns to be filed and taxes paid 
pursuant to agreements. 

105-269. Extraterritorial authority to enforce 
payment. 

105-269.1. Local authorities authorized to 
furnish office space. 

105-269.2. Tax Review Board. 
105-269.3. Article applicable to gasoline and fuel 

taxes and gasoline and oil 
inspection fees. 

Article 10. 

Liability for Failure to Levy Taxes. 

popu- 

105-270. Repeal of laws imposing liabilitv upon 
governing bodies of local units. 

SUBCHAPTERII. LISTING, APPRAISAL. 
AND ASSESSMENT OF PROPERTY 

AND COLLECTION OF TAXES 

Article 11. 

Short Title, Purpose, and Definitions. 

105-271. Official title. 
105-272. Purpose of Subchapter. 
105-273. Definitions. 

Article 12. 

Property Subject to Taxation. 

105-274. Property subject to taxation. 
105-275. Property classified and excluded from 

the tax base. 
105-276. Taxation of intangible 

property. 

105-277. Property classified for taxation at 
reduced rates; certain deduc- 
tions. 

105-277.01. Certain farm products classified for 
taxation at reduced valuation. 

105-277.1. Property classified for taxation at 
reduced valuation. 

105-277.2. Agricultural, _ horticultural 
forestland — definitions. 

personal 

and 
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Sec. 
105-277.3. Agricultural, horticultural 

forestland — classifications. 
105-277.4. Agricultural, horticultural and 

forestland — application for 
taxation at present-use value. 

105-277.5. Agricultural, horticultural and 
forestland — notice of change in 
use. 

105-277.6. Agricultural, horticultural and 
forestland _ appraisal; 
computation of deferred tax. 

105-277.7. Agricultural, horticultural and 
forestland — Department of 
Revenue assistance. 

105-277.8. Taxation of homeowners associa- 
tion properties. 

105-278. Historic properties. 
105-278.1. Exemption of real and _ personal 

property owned by units of 
government. 

105-278.2. Burial property. 
105-278.3. Real and personal property used for 

religious purposes. 
105-278.4. Real and personal property used for 

educational purposes. 
and personal property of 

religious educational assemblies 
used for religious and 
educational purposes. 

105-278.6. Real and personal property used for 
charitable purposes. 

105-278.7. Real and personal property used for 
educational, scientific, literary, 
or charitable purposes. 

105-278.8. Real and personal property used for 
charitable hospital purposes. 

105-278.9. General exemption for individually 
owned household _ personal 
property. 

105-279. Timberlands owned by State; payments 
in lieu of taxes. 

105-280 to 105-282. [Repealed. ] 
105-282.1. Applications for property tax 

exemption or exclusion. 

and 

105-278.5. Real 

Article 13. 

Standards for Appraisal and Assessment. 

105-283. Uniform appraisal standards. 
105-284. Uniform assessment standard. 

Article 14. 

Time for Listing and Appraising Property 
for Taxation. 

105-285. Date as of which property is to be listed 
and appraised. 

105-286. Time for general reappraisal of real 
property. 

105-287. Real property to be appraised in years 
in which general reappraisal is 
not conducted. 
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Article 15. 

Duties of Department and Property Tax 
g Commission as to Assessments. 
ec. 

105-288. Functions of Department and Property 
Tax Commission; oath; expenses. 

105-289. Duties of Department of Revenue. 
105-289.1. Department of Revenue; duties; 

manufacturers’ inventories. 
105-290. Appeals to Property Tax Commission. 

105-291. Powers of Department and 
Commission. 

105-292, 105-293. [Repealed. ] 

Article 16. 

County Listing, Appraisal, and Assessing 
Officials. 

County tax supervisor. 
Oath of office for tax supervisor. 
Powers and duties of tax supervisor. 
Assistant tax supervisors. 
Oath of office for list takers and 

assessors. 
Employment of experts. 
Tax commission. 

Article 17. 

Administration of Listing. 

105-294. 
105-295. 
105-296. 
105-297. 
105-298. 

105-299. 
105-300. 

105-301. Place for listing real property. 
105-302. In whose name real property is to be 

listed. 
105-302.1. Reports on properties listed in name 

of unknown owner. 
Obtaining information on real property 

transfers; permanent listing. 
105-303. 

105-304. Place for listing tangible personal 
property. 

105-305. Place for listing intangible personal 
property. 

105-306. In whose name personal property is to 
be listed. 

105-307. Length of listing period; extension; 
preliminary work. 

105-308. Duty to list; penalty for failure. 
105-309. What the abstract shall contain. 

105-310. Affirmation; penalty for false 
affirmation. 

105-311. Duty to appear for purposes of listing 
and signing affirmation; use of 
agents and mail. 

105-312. Discovered property; appraisal; 
penalty. 

Article 18. 

Reports in Aid of Listing. 

105-313. Report of personal property by 
multi-county businesses. 

Information concerning tax situs of 
motor vehicles. 

Reports by persons having custody of 
tangible personal property of 
others. 

105-314. 

105-315. 

265 



CH. 105. TAXATION 

Sec. 
105-316. Reports by house trailer park, marina, 

and aircraft storage facility 
operators. . 

105-316.1. Tax permit required to move mo- 

bile home. 
105-316.2. Requirements for obtaining permit. 
105-316.3. Issuance of permits. 
105-316.4. Issuance of — permits 

repossession. 
105-316.5. Form of permit. 
105-316.6. Penalties for violations. 
105-316.7. Mobile home defined. 
105-316.8. Taxable situs not presumed. 

Article 19. 

Administration of Real and Personal 
Property Appraisal. 

under 

105-317. Appraisal of real property; adoption of 
schedules, standards, and rules. 

105-317.1. Appraisal of personal property; 
elements to be considered. 

Article 20. 

Approval, Preparation, and Disposition of 

Records. 

105-318. Forms for listing, appraising, and 
assessing property. : 

105-319. Tax records; preparation of scroll and 
tax book. : 

105-320. Tax receipts; preparation. 
105-321. Disposition of tax records and receipts; 

order of collection. 

Article 21. 

Review and Appeals of Listings and 

Valuations. 

105-322. County board of equalization and 
review. ; 

105-323. Giving effect to decisions of the board 
of equalization and review. — 

105-324. Appeals to Property Tax Commission 
from listing and_ valuation 
decisions of boards of equal- 
ization. and review and boards of 
county commissioners. 

105-325. Powers of board of county com- 
missioners to change abstracts 
and tax records after board of 
equalization and review has 
adjourned. 

Article 22. 

Listing, Appraising, and Assessing 

by Cities and Towns. 

105-326. Listing property for city and town 
taxation; duty of owner; authority 
of governing body to obtain lists 
from county. 

105-327. Appraisal and assessment of property 
subject to city and town taxation. 

105-333. 

Sec. 
105-328. Listing, appraisal, and assessment of 

property subject to taxation by 
cities and towns situated in more 
than one county. 

105-829 to 105-332. [Reserved. ] 

Article 23. 

Public Service Companies. 

Definitions. . 
105-3834. Duty-to file report; penalty for failure 

to file. | 
105-335. Appraisal of property of public service 

, companies. 
105-336. Methods of appraising certain 

properties of public — service 
: companies. 

105-337. Apportionment of taxable values to 
this State. 

105-338. Allocation of appraised valuation of 
system property among local 
taxing units. 

Certification of appraised valuations of 
nonsystem property and locally 
assigned rolling stock. 

Certification of appraised valuations of 
railroad companies. 

Certification of public service company 
system appraised valuations. 

Notice, hearing, and appeal. 
Penalty for failure to make required 

reports. 
Failure to pay tax; remedies; penalty. 

105-339. 

105*340. 

105-341. 

105-342: 
105-343. 

105-344. 

Article 24. 

Review and Enforcement of Orders. 

105-3845. Right of appeal; filing of exceptions. 
105-345.1. No evidence admitted on appeal; 

remission for further evidence. 
105-345.2. Record on appeal; extent of review. 
105-845.3. Relief pending review-on appeal. 
105-345.4. Appeal to Supreme Court. 
105-345.5. Judgment on appeal enforced by 

mandamus. 
105-346. Peremptory mandamus to enforce 

.. order when no appeal. 

Article 25. 

Levy of Taxes and Presumption of 
Notice. 

105-347. Levy of property taxes. 
105-348. All interested persons charged with 

notice of taxes. 

Article 26. 

Collection and Foreclosure of Taxes. 

105-349. Appointment, term, qualifications, and 
bond of tax collectors and deputies. 

105-350. General duties of tax collectors. — 
105-351. Authority of successor collector. 
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Sec. 

105-352. 

105-353. 
105-354. 

105-355. 

105-356. 
105-357. 
105-358. 
105-359. 
105-360. 

105-361. 
105-362. 
105-363. 

105-364. 

105-365. 

105-366. 
105-367. 
105-368. 

105-369. 

105-370. 
105-371. 

105-372. 

105-373. 
105-374. 

105-375. 
105-376. 

105-377. 

105-378. 

105-379. 

105-380. 

105-381. 
105-382. 

105-383. 
105-384. 
105-385. 

CH. 105. TAXATION 

Delivery of tax receipts ta tax collector; 

prerequisites; procedure upon 
default. 

Place for collection of taxes. 
Collections for districts and other units 

of local government. 
Creation of tax lien; date as of which . 

lien attaches. 
Priority of tax liens. 
Payment of taxes. © 
Partial payments. 
Prepayments. 
Due date; interest for nonpayment of 

taxes; discounts for prepayment. 
Statement of amount of taxes due. 
Discharge of lien on real property. 
Remedies of cotenants and _ joint 

owners of réal property. 
Collection of taxes outside the taxing 

unit. 

Preference accorded taxes _— in 
liquidation of debtors’ estates. 

Remedies against personal. property. 
Procedure.for levy. 
Procedure for 

garnishment: 
Sale of tax liens on real prgpenty: for 

failure to pay taxes. 
Evidence of purchase of tax lien. 

attachment and 

Rights of private holder of tax sale’ 
certificate. 

Assignment of tax liens by taxing unit 
after lien sale. 

Settlements. : 
Foreclosure of tax lien by action in 

nature of action to foreclose a 
mortgage. 

In rem method of foreclosure. 
Taxing unit as purchaser at 

foreclosure sale; ‘payment. of 
purchase price; resale af property | 
acquired by taxing unit. ~ 

Time for contesting validity of tax 
foreclosure title. 

Limitation on use of remedies. 

Article 27. 

Refunds and Remedies. 

Restriction on use of injunction and 
claim and delivery. 

No taxes to be released, refunded, or. 
compromised. 

Taxpayer’s remedies. 
[ Repealed. | 

Article 28. 

Special Duties to Pay Taxes. 

Fiduciaries to pay taxes. 
Duties and liabilities of life tenant. 
Duty to pay taxes on real property; 

judicial sales; sales under powers; 
governmental purchasers. 

Sec. 

105-386. 

105-387. 

105-388. 

105-389. 

105-390. 

105-391. 

105-392. 

105-393. 

105-394. 
105-395. 

Tax paid by holder of lien; remedy. 

Article 29. 

Validations. 

Sales for 1930 on dates other than first 
Monday in June validated. 

Tax sales for 1931-32 on day other than 
law provides and_ certificates 
validated. 

Tax sales for 1933-34 and certificates 

validated. 
Notices of sale for taxes by publication 

validated. 
Validation of sales and resales held 

pursuant to § 105-374. 
Validation of reconveyances of tax 

foreclosed property by county 
boards of commissioners. 

Real property listings validated. 

Article 30. 

General Provisions. 

Immaterial irregularities. 
Application and effective date of 

* Subchapter. 
105-396 to 105-398. [Repealed.] 

SUBCHAPTER III. COLLECTION 
OF TAXES. 

Former Article 30. 

General Provisions. 

105-399 to 105-403. [Repealed. ] 
105-404. 
105-405. 

[Transferred. ] 
[Repealed. | 

105-405.1, 105-406. [Repealed.] 
105-407. 

105-412. 

(Transferred. ] 

Article 31. 

Rights of Parties Adjusted. 

105-408 to 105-411. [Repealed. ] 
(Transferred. ] 

Article 32. 

Tax Liens. 

‘105-418, 105-414. [Repealed. ] 

Article 33. 

‘ Time and Manner of Collection. 

105-415 to 105-417. [Repealed. ] 

Article 33A. 

Agreements with United States or 

Other States. 

105-417.1 to 105-417.3. [Transferred. ] 

Article 34. 

Tax Sales. 
Part 1. Sale of Realty. 

105-418 to 105-421. [Repealed. ] 
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Part 2. Refund of Tax Sales Certificates. 

Sec. 
105-422. [Repealed. ] 
105-428, 105-423.1. [Repealed.] 

Article 35. 

Sheriff's Settlement of Taxes. 

105-424. [Repealed. ] 

SUBCHAPTER IV. LISTING OF 
AUTOMOBILES. 

Article 35A. 

Listing of Automobiles in Certain 

Counties. 

105-425 to 105-429. [Repealed.] 

SUBCHAPTER V. GASOLINE TAX. 

Article 36. 

Gasoline Tax. 

105-430. Definitions; 
“distributor.” 

Purpose of Article; double taxation not 
intended. 

Sales in tank car shipments. 
Application for license as distributor. 
Gallon tax. 
Tax on fuels not within definition; 

manner of collection; from whom 

collected. 
Payment of tax. 
[Repealed. ] 
Record of transactions. 
Rebates for fuels sold to United States 

government or for use in aircraft. 

Penalty for making false claim for 
rebate. 

Enumeration of acts 
misdemeanor; 
license and bond. 

Actions for tax; double liability. 
[Repealed. ] 
License constitutes distributor trust 

officer of State for collection of 
tax. 

Application of proceeds of gasoline tax. 
Tax rebate on fuels not used in motor 

vehicles on highways. 
105-446.1. Refunds of taxes paid by counties 

and municipalities. 
105-446.2. Wildlife Resources Commission 

entitled to partial net proceeds of 
gasoline taxes. 

105-446.3. Refund of taxes paid on motor fuels 
used in operation of motor buses 
transporting fare-paying  pas- 
sengers in a city transit system, in 
operation of a taxicab transporting 
fare-paying passengers, and _ in 
operation of private nonprofit 
transportation services. 

“motor fuel,” 

105-431. 

105-482. 
105-433. 
105-434. 
105-435. 

105-436. 
105-437. 
105-438. 
105-439. 

105-440. 

105-441. constituting 
cancellation of 

105-442. 
105-443. 
105-444. 

105-445. 

105-446. 

Sec. 
105-446.4. [Repealed. ] 
105-446.5. Refund of taxes paid on motor fuels 

used by concrete mixing vehicles. 
105-447. Reports of carriers. 
105-448. Forwarding of information to other 

states. 
105-449. Exemption of gasoline used in public 

school transportation; false 
returns, etc. 

105-449.01. July 1, 1969, inventory. 

Article 36A. 

Special Fuels Tax. 

105-449.1. Short title. 
105-449.2. Definitions. 
105-449.3. Requirements of licenses. 
105-449.4. Application for license. 
105-449.5. Supplier to file bond. 
105-449.6. When application may be denied. 
105-449.7. Issue of supplier’s license. 

- 105-449.8. License not assignable. 
105-449.9. License required of 

user-seller; 
nation. 

user or 
application; termi- 

105-449.10. Records and reports required of 
user-seller or user. 

105-449.11. Display of license. 
105-449.12. Record of licenses. 
105-449.13. Secretary to furnish licensed 

supplier with list of licensed 
user-sellers. 

105-449.14. Power of Secretary to cancel 
licenses. 

105-449.15. Discontinuance as a _ licensed 
supplier. 

105-449.16. Levy of tax; purposes. 
105-449.17. Certain exempt sales. 
105-449.18. Liability of unlicensed person for 

tax on nontaxpaid fuels sold or 
delivered to others than licensees. 

105-449.19. Tax reports; computation and 
payment of tax. 

105-449.20. When Secretary may estimate fuel 
sold, delivered or used. 

105-449.21. Report of purchases and payment of 
tax by user-seller. 

105-449.22. Lease operations. 
105-449.23. Penalty for failure to file report on 

time. 
105-449.24. Exemptions, rebates, and refunds. 
105-449.25. Use of metered pumps _ by 

user-sellers. 
105-449.26. Invoices or delivery tickets. 
105-449.27. Article 9 of Revenue Act made 

applicable. 
105-449.28. Retention of records by licensees. 
105-449.29. Inspection of records, ete. 
105-449.30. Refund for nonhighway use. 
105-449.31. Refund where taxpaid fuels 

transported to another state for 
sale or use. 
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105-449.32. 
105-449.33. 

105-449.34. 

105-449.35. 

105-449.36. 

CH. 105. TAXATION 

Rules and regulations; forms. 
Equipment of vehicle in which liquid 
fuel transported for sale or 
delivery. 

Acts and omissions declared to be 
misdemeanors; penalties. 

Exchange of information among the 
states. 

July 1, 1969, inventory. 

Article 36B. 

Tax on Carriers Using Fuel Purchased 

105-449.37. 
105-449.38. 
105-449.39. 

105-449.40. 

105-449.41. 
105-449.42. 
105-449.43. 

105-449.44. 

105-449.45. 
105-449.46. 
105-449.47. 

105-449.48. 
105-449.49. 
105-449.50. 
105-449.51. 

105-449.52. 

105-449.53. 
105-449.54. 

105-449.55. 

105-449.56. 

outside State. 

Definitions. 
Tax levied. 
Credit for payment of motor fuel 
tax. 

Refunds to motor carriers who give 
bond. 

Penalty for false statements. 
Payment of tax. 
Taxes to be paid into State Highway 
Fund. 
How amount of fuel used in State 
ascertained. 

Reports of carriers. 
Inspection of books and records. 
Registration cards and_ vehicle 
identifications. 

Fees. 
Temporary emergency operation. 
Application blanks. 
Violations declared to be 
misdemeanors. 

Violators to pay penalty and furnish 
bond. 

[Repealed. ] 
Commissioner of Motor Vehicles 
made process agent of nonresident 
motor carriers. 

Commissioner of Motor Vehicles to 
aid in enforcement of Article. 

Enforcement powers of weigh 
station officers of Motor Vehicle 
Department. 

SUBCHAPTER VI. TAX RESEARCH. 

Article 37. 

Tax Research. 

105-450 to 105-452. [Repealed. ] 
105-453. Study of taxation; data for Governor 

105-453.1. Department of Revenue — 

and General Assembly; reports 
from officials, boards and 
agencies; examination of persons, 
papers, etc. 

tax 
expenditure report. 

Sec. 
105-454. [Repealed. ] 
105-455. Submission of proposed amendments 

and information to Advisory 
Budget Commission; continuing 
study of economic conditions. 

105-456. Biennial report. 
105-457. [Repealed. ] 

SUBCHAPTER VII. PAYMENTS RE- 
CEIVED FROM TENNESSEE 
VALLEY AUTHORITY IN 

LIEU OF TAXES. 

Article 38. 

Equitable Distribution between 
Local Governments. 

105-458. Apportionment of payments in lieu of 
taxes between local units. 

105-459. Determination of amount of taxes lost 
by virtue of T.V.A. operation of 
property; proration of funds. 

105-460. Distribution of funds by State 
Treasurer. 

105-461. Duty of county accountant, etc. 
105-462. Local units entitled to _ benefits; 

prerequisite for payments. 

SUBCHAPTER VIII. LOCAL GOV- 
ERNMENT SALES AND USE 

TAX. 

Article 39. 

Local Government Sales and Use Tax. 

105-463. Short title. 
105-464. Purpose and intent. 
105-465. County election as to adoption of local 

sales and use tax. 
Levy of tax. 
Sales tax imposed; limited to items on 

which the State now imposes a 
three percent sales tax. 

Use tax imposed; limited to items upon 
which the State now imposes a 
three percent use tax. 

105-468.1. Certain building materials exempt 
from sales and use taxes. 

105-469. Collection and administration of local 
sales and use tax; authorization to 
promulgate rules and regulations. 

Retail bracket system; application to 
local sales and use tax. 

Retailer to collect sales tax. 
Disposition and distribution of taxes 

collected. 
Repeal of levy. 
Definitions; construction of Article; 

remedies and penalties. 

105-466. 
105-467. 

105-468. 

105-470. 

105-471. 
105-472. 

105-473. 
105-474. 
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SUBCHAPTER I. LEVY OF TAXES. 

§ 105-1. Title and purpose of Subchapter. — The title of this Subchapter 
shall be “The Revenue Act.” The purpose of this Subchapter shall be to raise and 
rovide revenue for the necessary uses and purposes of the government and 

State of North Carolina during the next biennium and each biennium thereafter, 
and the provisions of this Subchapter shall be and remain in full force and effect 
until changed by law. (1989, c. 158, ss. A, B; 1941, ¢c. 50, s. 1.) 

Cross Reference. — As to the Department of 
Revenue, see 8§ 143B-217 through 143B-225. 

Editor’s Note. — For article discussing this 
Subchapter, see 15 N.C.L. Rev. 387. 
Taxing Power of General Assembly. — The 

General Assembly has an unlimited right to tax 
all persons domiciled within the State, and all 
property within the State, except so far as this 
right has been limited by the provisions of the 
Constitution, either expressly or by necessary 
implication. Pullen v. Commissioners of Wake 
County, 66 N.C. 361 (1872). 

Legislative Delegation of Power’ to 
Municipal Corporation. — The legislature may 
authorize a municipal corporation to lay taxes on 
the town property, the persons, and the subject 
of taxation incident to the persons, of those who 
have a business residence in town though they 
have a residence also out of town. Worth v. 
Commissioners of Fayetteville, 60 N.C. 617 
(1864). 

Constitutional Provisions; Uniformity 
Required. — Under N.C. Const., Art. V, § 3 
[now Art. V, § 2(1), (2) and (6)], the same rule of 

uniformity applies to the taxing of “trades, 
professions, franchises and incomes” as to the 
other species of property therein named, and 
there must also be uniformity in the mode of 
assessment. Worth v. Petersburg R.R., 89 N.C. 
301 (1883). Uniformity, in its legal and proper 

sense, is inseparably incident to the power of 
taxation, whether applied to taxes on property or 
to those imposed on trades, professions, etc. 
State v. Moore, 113 N.C. 697, 18 S.E. 342 (1893). 

Statement of Object in Levying Taxes. — 
The N.C. Const., Art. V, 8 7 [now Art. V, 8 5], 
requires that every act levying taxes shall state 
the objects to which they shall be appropriated. 
This provision, however, has no application to 
taxes levied by county authorities for county 
purposes. Parker v. Board of Comm’rs, 104 N.C. 
166, 10 S.E. 187 (1889). 

Applied in Great Am. Ins. Co. v. Gold, 254 
N.C. 168, 118 S.E.2d 792 (1961). 

Cited in Robert E. Harris Evangelistic Ass’n 
v. Board of Tax Supervision, 3 N.C. App. 479, 165 
S.E.2d 67 (1969). 

ARTICLE 1. 

Schedule A. Inheritance Tax. 

§ 105-2. General provisions. — A tax shall be and is hereby imposed upon 
the transfer of any property, real or personal, or of any interest therein or 
income therefrom, in trust or otherwise, to persons or corporations, in the 
following cases: 

(1) When the transfer is by will or by the intestate laws of this State from 
any person dying seized or possessed of the property while a resident 
of the State, or when the transfer is made pursuant to a final judgment 
entered in a proceeding to caveat a will executed by any person dying 
seized of the property while a resident of this State. 

(2) When the transfer is by will or intestate laws of this or any other state 
of real property or goods, wares, and merchandise within this State, or 
of any PEO erty, real, personal, or mixed, tangible or intangible, over 
which the State of North Carolina has a taxing jurisdiction, including 
State and municipal bonds, and the decedent was a resident of the State 
at the time of death; when the transfer is of real property or tangible 
personal property within the State, or intangible personal property that 
has acquired a situs in this State, and the decedent was a nonresident 
of the State at the time of death. 

(3) When the transfer of property made by a resident, or nonresident, is of 
real property within this State, or of goods, wares and merchandise 
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within this State, or of any other property, real, personal, or mixed, 
tangible or intangible, over which the State of North Carolina has 
taxing jurisdiction, including State and municipal bonds, by deed, grant, 
Bere el sale, or gift made in contemplation of the death of the grantor, 
vendor, or donor, or intended to take effect in possession or enjoyment 
at or after such death, including a transfer under which the transferor 
has retained for his life or any period not ending before his death (i) the 
possession or enjoyment of, or the income from, the property or (ii) the 
right to designate the persons who shall possess or enjoy the property 
or the income therefrom. The aggregate value exceeding three 
thousand dollars ($3,000) of transfers to any one donee within a tax year 
by deed, grant, bargain, sale, gift, or combination thereof, made within 
three years prior to the death of the grantor, vendor, or donor, without 
an adequate valuable consideration, shall be presumed, subject to 
rebuttal, to have been made in contemplation of death within the 
meaning of this section; the first three thousand dollars ($3,000) in 
value shall be deemed not made in contemplation of death. 

(4) When any person or corporation comes into possession or enjoyment, by 
a transfer from a resident, or from a nonresident decedent when such 
nonresident decedent’s property consists of real property within this 
State or tangible personal property within the State, or intangible 
personal property that has acquired a situs in this State, of an estate 
in expectancy of any kind or character which is contingent or defeasible, 
transferred by any instrument taking effect after March 24, 1939. 

(5) a. For purposes of this Article, the term “general power of 
appointment” means a power which is exercisable in favor of the 
decedent, his estate, his creditors, or the creditors of his estate; 
except that: 
1. A power to consume, invade or appropriate property for the 

benefit of the decedent which is limited by an ascertainable 
standard relating to the health, education, support or 
maintenance of the decedent shall not be deemed a general 
power of appointment. 

2. A power of appointment which is exercisable by the decedent 
only in conjunction with another person: 
I. if the power is not exercisable by the decedent except in 

conjunction with the creator of the power, such power 
shall not be deemed a general power of appointment. 

II. If the power is not exercisable by the senadeat except in 
conjunction with a person having a substantial interest in 
the property, subject to the power, which is adverse to 
exercise of the power in favor of the decedent, such power 
shall not be deemed a general power of appointment. For 
the purposes of this clause a person who, after the death 
of the decedent, may be possessed of a power of 
appointment (with respect to the property subject to the 
decedent’s power) which he may exercise in his own favor 
shall be deemed as having an interest in the property and 
such interest shall be deemed adverse to such exercise of 
the decedent’s power. 

III. If (after the application of clauses I and II) the power is 
a general power of appointment and is exercisable in favor 
of such other person, such power shall be deemed a 
general power of appointment only in respect of a 
fractional part of the property subject to such power, such 
part to be determined by dividing the value of such 
property by the number of such persons (including the 
decedent) in favor of whom such power is exercisable. 
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IV. For purposes of clauses II and III, a power shall be 
deemed to be exercisable in favor of a person if it is 
exercisable in favor of such person, his estate, his 
creditors, or the creditors of his estate. 

b. Whenever any person shall have a general power of appointment 
with respect to any interest in property, such person shall, for the 
purposes of this Article, be qeenied the owner of such interest and 
accordingly: 
1. If in connection with any transfer of property taxable under this 

Article the transferor shall give to any person a general power 
of appointment with respect to any interest in such property, 
the transferor shall be deemed to have given such interest in 
such property to such person. 

2. If any person holding a general power of appointment with 
respect to any interest in property shall exercise such power 
in favor of any other person or persons, either by will or by an 
appointment made in contemplation of the death of such 
person, or by an appointment intended to take effect in 
possession or enjoyment at or after such death, he shall be 
deemed to have made a transfer of such interest to such person 
or persons. 

3. If any person holding a general power of appointment with 
respect to any interest in property shall relinquish such power 
by any action taken in contemplation of death or intended to 
take effect at or after his death, or shall die without fully 
exercising such power, he shall be deemed, to the extent of 
such relinquishment or nonexercise, to have made a transfer 
of such interest to the person or persons who shall benefit 
thereby. 

(6) Neither the exercise nor the relinquishment of a special power of 
appointment (which shall mean any power other than a general power) 
with respect to an interest in property shall be deemed to constitute a 
transfer of such interest within the meaning of this Article. If in 
connection with any transfer taxable under this Article the transferor 
shall give to any person a special power of appointment with respect to 
any interest in property, he shall be deemed, for the purpose of 
computing the tax applicable thereto, to have given such interest in 
equal shares to those persons, not more than two, among the possible 
appointees and takers in default of appointment whom the transferor’s 
executor or administrator may designate as transferees in the 
inheritance tax return, except that: 
a. If a gift tax return is filed with respect to such transfer, the persons 

designated therein shall also be designated in the inheritance tax 
return, and 

b. The tax shall be computed according to the relationship of the donee 
of the parce to the persons designated if the possible appointees 
and takers in default of appointment include any persons more 
closely related to the donee of the power than to the donor, and if 
such computation would produce a higher tax. 

(7) Where real property is held by husband and wife as tenants by the 
entirety, the surviving tenant shall be taxable on one half of the value 
of such property. 

(8) as ine Bicce eas of life insurance policies are payable as provided in 
»S. 105-13. 

(9) Whenever any person or corporation comes into possession or enjoyment 
of any real or personal property, including bonds of the United States 
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and bonds of a state or subdivision or agency thereof, at or after the 
death of an individual and by reason of said individual’s having entered 
into a contract or other arrangement with the United States, a state or 
any person or corporation to pay, transfer or deliver said real or 
personal property, including bonds of the United States and bonds of 
a state, to the person or corporation receiving the same, whether said 
person or corporation is named in the contract or other arrangement or 
not: Provided, that no tax shall be due or collected on that portion of 
the real or personal property received under the conditions outlined 
herein which the person or corporation receiving the same purchased 
or otherwise acquired by funds or property of the person or corporation 
receiving the same, or ad acquired by a completed inter vivos gift. 

Nothing in subdivision (9) shall apply to the proceeds of life insurance 
policies. 

However, nothing in this Article shall be construed as imposing a tax upon any 
transfer of intangibles not having a commercial or business situs in this State, 
by a person, or by reason of the death of a person, who was not a resident of 
this tate at the time of his death, and, if held or transferred in trust, such 
intangibles shall not be deemed to have a commercial or business situs in this 
State merely because the trustee is a resident or, if a corporation, is doing 
business in this State, unless the same be employed in or held or used in 
connection with some business carried on in whole or in part in this State. (1939, 
CALOR oS] 04156250) Sto 19438 ce avdes ol 1951 C; 64978. 1° 1969" C941) ss. 
lati avo  aGulllOsse 1 1973. cx1Z81 Ss. Ziloris.Cs Glo Lolo, Cc. O01, S. 16.) 

Editor’s Note. — The 1977 amendment, 
effective with respect to decedents dying on and 
after July 1, 1977, rewrote the second sentence 
of subdivision (8). 

The 1979 amendment, effective July 1, 1979, 
with the respect to estates of decedents dying on 
or after that date, inserted ‘real or” preceding 
“personal property” in three places in the first 
paragraph of subdivision (9). 

For comment on the 1941 amendment which 
added the last paragraph, see 19 N.C.L. Rev. 
526. For comment on changes in the inheritance 
tax law made by the 1947 General Assembly, see 
25 N.C.L. Rev. 470. For note on trust as device 
to escape inheritance taxes, see 12 N.C.L. Rev. 
180. For article on planning for North Carolina 
death and gift taxes, see 27 N.C.L. Rev. 114. For 
history of inheritance tax statute, see State v. 
Scales, 172 N.C. 915, 90 S.E. 439 (1916). For note 
on effect of North Carolina inheritance tax on 
will compromise agreement, see 86 N.C.L. Rev. 
236 (1958). For comment discussing state 
adoption of federal taxing concepts, see 51 
N.C.L. Rev. 834 (1973). For survey on 1972 case 
law on inheritance tax and the Uniform Gifts to 
Minors Act, see 51 N.C.L. Rev. 1184 (1973). 
Many of the cases in the notes to this and the 

following sections are constructions of the 
corresponding provisions (§ 7772 et seq.) of the 
Consolidated Statutes and of subsequent 
revenue laws. 

Liberal Construction. — A _ liberal 
construction will be given to inheritance tax 
statutes to the end that all property fairly and 
reasonably coming within their provision may be 

taxed. State v. Scales, 172 N.C. 915, 90 S.E. 439 
(1916). See also Norris v. Durfey, 168 N.C. 321, 
84 S.E. 687 (1915); Reynolds v. Reynolds, 208 
N.C. 578, 182 S.E. 341 (1935); Watkins v. Shaw, 
234 N.C. 96, 65 S.E.2d 881 (1951). 

Under this liberal construction in favor of the 
government, every transfer of property that 
could be reasonably brought within the purview 
of the law has been subjected to taxation. Norris 
v. Durfey, 168 N.C. 321, 84 S.E. 687 (1915). 
A law imposing an inheritance tax is to be 

liberally construed to effectuate the intention of 
the legislature, and all property fairly and 
reasonably coming within the provision of such 
law may be taxed. Korschun v. Clayton, 13 N.C. 
App. 278, 185 S.E.2d 417 (1971). 
Whole Revenue Act Construed in Pari 

Materia. — The whole Revenue Act of 1939 and 
all of its parts are to be considered in pari 
materia and construed accordingly. Valentine v. 
Gill, 223 N.C. 396, 27 S.E.2d 2 (1948). 

Basis of Inheritance Tax. — The theory on 
which taxation on the devolution of estates is 
based and its legality upheld is clearly 
established and is founded upon two principles: 
(1) A succession tax is a tax on the right of 
succession to property, and not on the property 
itself. (2) The right to take property by devise or 
descent is not one of the natural rights of man, 
but is the creature of the law. In re Morris 
Estate, 188 N.C. 259, 50 S.E. 682 (1905). See 
Waddell v. Doughton, 194 N.C. 537, 140 S.E. 160 
(1927). 

The Revenue Act reflects the same 
philosophy which underlies the statutes of 
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descent and distribution. It recognizes in the 

decedent the privilege of disposition of his 
property, and, if not the moral and _ social 
obligations which rest upon him with respect to 
its exercise, yet, indeed, the fitness of his 

provision for those more closely related to him 
by consanguinity or marital ties. This privilege 
may be exercised either by testamentary 
disposition or by leaving his property to be 
distributed under the law. Valentine v. Gill, 223 
N.C. 396, 27 S.E.2d 2 (1948). 

Situs for Taxation. — The personal property 
of a decedent, whatever its character and 
wherever located, is subject to an inheritance tax 
in the state in which its owner was a resident at 
the time of his death. This position is upheld 
upon the principle that the situs of personal 
property, for the purpose of taxation, is said to 
be in the state where the owner resides and has 
his domicile. Rhode Island Hosp. Trust Co. v. 
Doughton, 187 N.C. 263, 121 S.E. 741 (1924), 
rev'd on other grounds, 270 U.S. 69, 46S. Ct. 256, 
70 L. Ed. 475, 43 A.L.R. 1874 (1926). 

Thus, if the testator or intestate had his 
domicile abroad and his personal estate also, no 
tax would be demanded of the legatee or next of 
kin, though they might be resident in the State. 
State v. Brim, 57 N.C. 300 (1858). After the 
legacy or distributive share has been received, it 
then becomes a part of the property of one of the 
citizens of the State, and then it may be taxed in 
common with any other property of the like kind. 
Rhode Island Hosp. Trust Co. v. Doughton, 187 
N.C. 263, 121 S.E. 741 (1924), rev’d on other 
grounds, 270 U.S. 69, 46S. Ct. 256, 70 L. Ed. 475, 
43 A.L.R. 1374 (1926). 
Former Law Applying to Nonresidents 

Invalid in Part. — Under the provisions of the 
prior law an inheritance or transfer tax was 
imposed upon the right of nonresident legatees 
or distributees to take by will or to receive, 

under the intestate laws of another state, from 

a nonresident testator or intestate, shares of 
stock in a foreign corporation having a stated 
proportion of its property located within this 
State and conducting its business here. This 
provision was held invalid upon the principle that 
the subject to be taxed must be within the 
jurisdiction of the state assessing and collecting 
the tax, and that this principle applies as well in 
the case of a transfer tax as in that of a property 
tax. Rhode Island Hosp. Trust Co. v. Doughton, 
270 U.S. 69, 46S. Ct. 256, 70 L. Ed. 475, 43°'A.L.R. 
1374 (1926), rev’g 187 N.C. 263, 121 S.E. 741 
(1924), discussed in 3 N.C.L. Rev. 107. See Rotan 
v. State, 195 N.C. 291, 141 S.E. 733 (1928). 

“Transfer” Construed. — The transfer of 
property, as that term is used in this section, 

contemplates both the legal power to transmit 
property at death and the privilege of receiving 
property. Rigby v. Clayton, 274 N.C. 465, 164 
S.E.2d 7 (1968). 

A gift made under the provisions of the 
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Uniform Gifts to Minors Act is a “transfer” 
within the meaning of this section. Korschun v. 
Clayton, 13 N.C. App. 273, 185 S.E.2d 417 (1971). 

Transfer Necessary. — The thing taxed is the 
privilege of transferring, and it is essential that 
there shall be a transfer, within the meaning of 
this section, from decedent to the beneficiary by 
reason of death. There must be a transfer of 
something before there can be a tax upon its 
transfer, and where the decedent had no interest 
in or control over a life insurance policy which 
could be transferred by his death its proceeds 
are not subject to this Article. Wachovia Bank & 
Trust Co. v. Maxwell, 221 N.C. 528, 20 S.E.2d 840 
(1942). See § 105-13. 

Kind of Property Transferred Is Immaterial. 
— The right to impose an inheritance tax does 
not depend upon the kind of property 
transferred. In re Morris Estate, 138 N.C. 259, 

50 S.E. 682 (1905). 
United States savings bonds held subject to 

inheritance tax. See Watkins v. Shaw, 234 N.C. 
96, 65 S.E.2d 881 (1951). 
A widow’s dower and year’s allowance 

allotted to her upon her dissent from her 
husband’s will is property passing by will or by 
intestate laws within the meaning of this 
statute. State v. Dunn, 174 N.C. 679, 94 S.E. 481 
(1917). . 
Where the donor makes the gift to himself as 

custodian under the Uniform Gifts to Minors 
Act and dies prior to the donee’s reaching age 21, 
the important determinative factors requiring 
inclusion of the value of a gift in decedent 
donor’s taxable estate are the rights reserved to 
the donor. Where these rights existed at the time 
of the transfer, and continued to be possessed by 
donor until the time of his death, it is of no 

consequence whether the rights were ever 
exercised. Korschun v. Clayton, 18 N.C. App. 
273, 185 S.E.2d 417 (1971). 

The value of property which is the subject of 
a gift to the donor’s unemancipated minor child 
under the Uniform Gifts to Minors Act is 
includable in the gross estate of the donor for 
State inheritance tax purposes where the donor 
appoints himself as custodian of the property 
and dies while serving in that capacity before the 
minor donee attains his majority. Korschun vy. 
Clayton, 13 N.C. App. 273, 185 S.E.2d 417 (1971). 

If a parent. donor wishes to avoid 
inheritance tax on a transfer under the 
Uniform Gifts to Minors Act he need only 
choose as custodian one of those persons or 
corporations allowed by the act other than 
himself. Korschun v. Clayton, 18 N.C. App. 278, 
185 S.E.2d 417 (1971). 

Interest Subject to Appointment of Third 
Person. — The corresponding section of the 
prior law included and laid a tax upon an interest 
made subject by will to the appointment of a 
third person. In re Inheritance Tax, 172 N.C. 170, 
90 S.E. 208 (1916). 
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Death of Beneficiary of Testamentary Trust. 

— Under the provisions of a will, the entire 
beneficial interest in the estate vested in 
testator’s three sons upon testator’s death with 

the right of full enjoyment postponed until the 

termination of the trust. One of the sons died 

during minority, prior to the termination of the 

trust, leaving his two brothers as his sole heirs 

at law. It was held that the surviving brothers 
took the deceased brother’s interest under the 
laws of descent and distribution, and the estate 

so inherited was subject to the appropriate State 
and federal inheritance taxes and was 
encumbered by the lien for such taxes. 
Coddington v. Stone, 217 N.C. 714, 9 $.E.2d 420 

(1940). 

CH. 105. TAXATION § 105-8 

Settlement of Taxes by Compromise. — The 
settlement of taxes by compromise, in a court of 
competent jurisdiction, in view of the bona fide 
controversies between the parties, and the facts 
and circumstances of the case, was affirmed on 
appeal, the matter being a legitimate subject of 
compromise and all parties affected being duly 
represented. Reynolds v. Reynolds, 208 N.C. 
578, 182 S.E. 341 (1935). 

Cited in State v. Scoggin, 236 N.C. 19, 72 

S.F.2d 54 (1952); Pulliam v. Thrash, 245 N.C. 636, 

97 S.E.2d 253 (1957); Cornwell v. Huffman, 258 
N.C. 363, 128 S.E.2d 798 (1963); Ingram v. 
Johnson, 260 N.C. 697, 133 S.E.2d 662 (1963). 

§ 105-3. Property exempt. — The following property shall be exempt from 

taxation under this Article: 
(1) Property passing to or for the use of any one or more of the following: 

the United States, any state, territory or any political subdivision 

thereof, or the District of Columbia, for exclusively public purposes. 

(2) Property passing to religious, charitable, or educational corporations, or 

to churches, hospitals, orphan asylums, public libraries, religious, 

benevolent, or charitable organizations, or passing to any trustee or 

trustees for religious, benevolent, or charitable purposes, where such 

religious, charitable, or educatjonal institutions, corporations, 

eee Mee trusts, ete., are located within the State and not conducted for 

profit. 
. 

(3) Property passing to religious, educational, or charitable corporations, 

foundations or trusts, not conducted for profit, incorporated or created 

or administered under the laws of any other state: If such other state 

levies no inheritance or estate taxes on property similarly passing from 

residents of such state to religious, educational or charitable 

corporations, foundations or trusts incorporated or created or 

administered under the laws of this State; or if such corporation, 

foundation or trust is one receiving and disbursing funds donated in 

this State for religious, educational or charitable purposes. 

(4) The proceeds of all life insurance policies payable to beneficiaries named 

in subdivisions (1), (2) and (3) of this section. And also proceeds of all 

policies of insurance and the proceeds of all adjusted service certificates 

that have been or may be paid by the United States government, or that 

have been or may be paid on account of policies required to be carried 

by the United States government or any agency thereof, to the estate, 

beneficiary, or beneficiaries of any person who has served in the armed 

forces of the United States or in the merchant marine during the first 

or second World War or any subsequent military engagement; and 

proceeds, not exceeding the sum or twenty thousand dollars ($20,000), 

of all policies of insurance paid to the estate, beneficiary or beneficiaries 

of any person whose death was caused by enemy action during the 

second World War or any subsequent military engagement involving 

the United States. This provision will be operative only when 

satisfactory proof that the death was caused by enemy action is filed 

by the executor, administrator, or beneficiary with the Secretary of 

evenue. 
(5) The value of an annuity or other payment (other than a lump sum 

distribution described in section 402(e)(4) of the United States Internal 

Revenue Code, determined without regard to the next to the last 
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sentence of section 402(e)(4)(A) of such Code) receivable by any 
beneficiary (other than the executor) under (a) an employees’ trust (or 
under a contract or insurance policy purchased by an employees’ trust) 
forming part of a pension, stock bonus, or profit-sharing plan, which at 
the time of the decedent’s separation from employment (whether by 
death or otherwise), or at the time of termination of the plan if earlier, 
met the requirements of section 401(a) of the United States Internal 
Revenue Code; or (b) a retirement annuity contract purchased by an 
employer (and not by an employees’ trust) pursuant to a plan, which at 
the time of decedent’s separation from employment (by death or 
otherwise), or at the time of termination of the plan if earlier, met the 
requirements of section 408(a) or 403(b) of such Code. If such amounts 
payable after the death of the decedent under a plan described in clause 
(a) or (b) are attributable to any extent to payments or contributions 
made by the decedent, no exemption shall be allowed for that part of 
the value of such amounts in the proportion that the total payments or 
contributions made by the decedent bears to the total payments or 
contributions made. For purposes of the preceding sentence 
contributions or payments made by the decedent’s employer or former 
employer under a trust or plan described in clause (a) or (b) shall not 
be considered to be contributed by the decedent. For purposes of this 
subdivision, contributions or payments on behalf of the decedent while 
he was an employee within the meaning of section 401(c)(1) of the 
United States Internal Revenue Code made under a trust or plan 
described in clause (a) or (b) shall, to the extent allowable as a deduction 
under section 404 of such Code, be considered to be made by a person 
other than the decedent and, to the extent not so allowable, shall be 
considered to be made by the decedent. Provided, that the value of such 
annuities or other payments receivable described in this subdivision 
shall not be exempt unless the payments received therefrom are or will 
be subject to income taxation under Article 4 of this Subchapter, and 
if such payments are not or will not be subject to income taxation under 
Article 4 of this Subchapter the value of such annuities or other 
payments receivable shall be included in the gross value of the estate 
of the decedent and taxable under the provisions of this Article. 

(6) The value of an annuity receivable by any beneficiary (other than the 
executor) under: 
a. An individual retirement account described in section 408(a) of the 

Internal Revenue Code of 1954 as amended, 
b. An individual retirement annuity described in section 408(b) of the 

Internal Revenue Code of 1954 as amended, or 
ec. A retirement bond described in section 409(a) of the Internal 

Revenue Code of 1954 as amended. 
If any payment to an account described in paragraph a or for an 

annuity described in paragraph b or a bond described in paragraph ¢ 
was not allowable as a aeiratn under section 219 or 220 of the 
Internal Revenue Code of 1954 as amended and was not a rollover 
contribution described in section 402(a)(5), 403(a)(4), 408(d)(3), or 
409(b)(3)(C) of such Code, the preceding sentence shall not apply to that 
portion of the value of the amount receivable under such account, 
annuity, or bond (as the case may be) which bears the same ratio to the 
total value of the amount so receivable as the total amount which was 
paid to or for such account, annuity, or bond and which was not 
allowable as a deduction under section 219 or 220 of such Code and was 
not such a rollover contribution bears to the total amount paid to or for 
such account, annuity, or bond. For purposes of this subdivision, the 
term ‘annuity’ means an annuity contract or other arrangement 
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providing for a series of substantially equal periodic AU to be 
i made to a beneficiary (other than the executor) for his fe or over a 

period extending for at least 36 months after the date of the decedent’s 
death. 

(7) The total value of proceeds of an annuity or other payment receivable 
by any beneficiary (other than the executor) under a military family 
protection, or survivor benefit, plan, or other comparable plan, 
pursuant to Chapter 73 of Title 10 of the United States Code. (1939, ec. 
LOSA8 ile 4s sen 400 snl 194 Titess0l ss dl MPoalTies 643 4801534959 Se: 
47s 1078; c41 Gps 9831975; 2584 sol cheb nN Tic. 900,58) 2, 3: 
ch 025; LOT Sie 80 liessy 17410.) 

Editor’s Note. — The first 1977 amendment, 
effective for estates of decedents dying after 
Dec. 31, 1976, in subdivision (5), inserted “(other 

than a lump sum distribution described in section 
402(e)(4) of the United States Internal Revenue 
Code, determined without regard to the next to 
the last sentence of section 402(e)(4)(A) of such 

Code)” near the beginning of the first sentence, 
substituted “section 403(a)” for “paragraph 3 of 
§ 401(a)” near the end of the first sentence, and 

added the present fourth sentence. The 
amendment also added subdivision (6). 

The second 1977 amendment, effective July 1, 
1977, added subdivision (7). 

The 1979 amendment, effective July 1, 1979 
with respect to estates of decedents dying on or 
after that date, rewrote subdivision (4). This 

amendment, as set out in Acts 1979, c. 801, s. 17, 
duplicates the language beginning “and 
proceeds, not exceeding the sum of twenty 
thousand dollars” and ending “any subsequent 
military engagement” near the end of the second 
sentence of subdivision (4). Subdivision (4) is set 
out above with the duplicated language deleted. 
The 1979 amendment also, effective with respect 
to estates of decedents dying on or after July 1, 
1977, inserted “or 403(b)” near the end of the 
first sentence of subdivision (5), and, effective 
July 1, 1979, deleted “The amount of seventy 
thousand dollars ($70,000) only of” at the 
beginning of subdivision (7). 

For comment on exemption of property 
passing to foreign eleemosynary organizations, 

see 17 N.C.L. Rev. 381. For article entitled, 
“Estate Planning for Farmers after the Reform 
Act of 1976,” see 14 Wake Forest L. Rev. 577 
(1978). 
Exemptions Are Strictly Construed. — 

Exemptions of property from taxation are to be 
strictly construed. Benson v. Johnston County, 
209 N.C. 751, 185 S.E. 6 (1936). 

Municipal property is liable for county taxes 
where it is not used by the municipality for a 

governmental purpose, and therefore does not 
come within the constitutional provision for the 
exemption of property from taxation (N.C. 
Const., Art. V, 8 2(3)) or within the scope of this 
section enacted pursuant thereto. Benson v. 
Johnston County, 209 N.C. 751, 185 S.E. 6 (1936). 

Municipal Property Held for Business 
Purposes. — Property was held subject to 
taxation by the county in which the property is 
situate, although owned by a= municipal 
corporation, where the property was held by the 
municipal corporation purely for business 
purposes and not for any governmental or 

necessary public purpose. Board of Fin. Control 
v. Henderson County, 208 N.C. 569, 181 S.E. 636, 

101 A.L.R. 783 (1935). 
Applied in Nash v. Town of Tarboro, 227 N.C. 

283, 42 S.E.2d 209 (1947). 
Cited in Town of Weaverville v. Hobbs, 212 

N.C. 684, 194 S.E. 860 (1938); Ingram v. Johnson, 

260 N.C. 697, 133 S.E.2d 662 (1968). 

§ 105-4. Rate of tax — Class A. — (a) Where the person or persons entitled 
to any beneficial interest in such property shall be the lineal issue, or lineal 
ancestor, or husband or wife of the person who died possessed of such property 
aforesaid, or stepchild of the person who died possessed of such property 
aforesaid, or child adopted by the decedent in conformity with the laws of this 
State or of any of the United States, or of any foreign kingdom or nation, or a 
son-in-law or a daughter-in-law whose spouse is not entitled to any beneficial 
interest in such property of the person who died possessed of such property 
aforesaid, at the following rates of tax (for each one hundred dollars ($100.00) 
or fraction thereof) of the value of such interest: 

First $ 
Over $ 

LOO) Aelaee™ Flies. 
10,000 and to $ = 25,000 

ow a 6 es 6k UU UO 8 ae Ss 

De ee eee eee ee ee ee: 

1 percent 
2 percent 
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Over $7 °25,000° and itarSn FoR 000 tie 2a ea ee et oo 3 percent 
Over’$:'" 60,000 and toss 100,000" Yonnory aie 3 4 percent 
Over/$100, 00Gtand ta7sr 200}000 Te esa ot abn. x 5 percent 
Over-orecU0 QUura ns OULL UCU i time in ss sw ss 6 percent 
Over-$ F500 0G0iand! tor 51,000,0008 toamosery Lo ans | 7 percent 
Over’ $1, 000000 anid to S1)500/000 tah eis ot. SR ello 8 percent 
Over'$1,500,000:and to $2;000,000 ie So. fo te 9 percent 
Over’$2,000,0007and to $2;500, 00078 ie oS. sae. oh 10 percent 
Over $2,500, 000rand to $3:000 000 mee ois 2 Pen 11 percent 
Overensdguuuiee. hr maw eeeer em, 2 12 percent 

(b) (1) The surviving spouse of a decedent shall be allowed a credit of three 
thousand one hundred fifty dollars ($3,150) against the taxes imposed 
under this Article. Notwithstanding any other provisions of this Article, 
the credit allowed by this subdivision shall not exceed the amount of the 
tax imposed by this Article. 

(2) If there is no surviving spouse or to the extent that a surviving spouse 
has not used all of the credit allowed under subdivision (1) of this 
subsection, the remainder of the credit shall be allowed on a pro rata 
basis according to tax liability to each child under 18 years of age and 
each child 18 years of age or older, who is mentally incapacitated, or by 
reason of physical disability is unable to support himself, is unmarried 
and residing with the decedent in his home at the time of the decedent’s 
death, or who is then institutionalized on account of such mental 
incapacity or physical disability. Notwithstanding any other provisions 
of this Article, the credit allowed by this subdivision shall not exceed 
the amount of the tax imposed by this Article. 

(3) To the extent that minor children and physically and mentally disabled 
children have not used all of the credit allowed under subdivision (2) of 
this subsection, the remainder of the credit shall be allowed on a pro 
rata basis according to tax liability to each of the other Class A 
beneficiaries, except lineal ancestors of the decedent. Notwithstanding 
any other provisions of this Article, the credit allowed by this 
subdivision shall not exceed the amount of the tax imposed by this 
Article? (1989.4cenl58, s.i3:41957, 691840.90'11965;'61 583; 196T  ¢n.4222: 
LOTTI CIOD ER ASTS, cee 94selt cl PACs ie 1287 S021 OT To) 1004-1979, 
C. Th c7a0 Intaee 2Uie 1s) 

Cross Reference. — As to kinds of property 
contemplated by this section, see § 105-2. 

Editor’s Note. — The 1977 amendment, 
effective with respect to the estate of decedents 
dying on and after July 1, 1977, increased the 
value of an exemption for the surviving spouse 
formerly provided for in subsection (b). 

The first 1979 amendment, effective July 1, 
1979, made more specific the condition formerly 
in subsection (b) under which a surviving spouse 

could be allowed additional exemptions for 
certain of his or her children, by making the 
precondition of the exemptions the receipt of 
“seventy-five percent or more of” the decedent’s 
property, where formerly the precondition had 
been the receipt of “all or substantially all” of 
the decedent’s property. 

The second 1979 amendment, effective July 1, 
1979 with respect to estates of decedents dying 
on or after that date, deleted ‘above exemption”’ 
following “First $10,000” in the first line of the 

tax table in subsection (a), and rewrote 
subsection (b) so as to substitute tax credits for 

the surviving spouse in place of the exemptions 
from the tax imposed by this Article formerly 
provided for in subsection (b). Subsection (b) is 
set out above as it appears in the second 
amendatory act. 

For comment discussing state adoption of 
federal taxing concepts, see 51 N.C.L. Rey. 834 
(1973). For article entitled, “Estate Planning for 
Farmers after the Reform Act of 1976,” see 14 
Wake Forest L. Rev. 577 (1978). 

History of Section. — See Ingram v. Johnson, 
260 N.C. 697, 183 S.E.2d 662 (1968). 

Real Property, as well as personal, is included 
in this section. Norris v. Durfey, 168 N.C. 321, 84 
S.E. 687 (1915). 

Interest under Discretionary Control of 
Another Taxable. — The interest acquired by 
the child of testator is taxable and does not 
escape by reason of the fact that the testator 
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placed it under the discretionary control and 
disposition of its mother. In re Inheritance Tax, 
172 N.C. 170, 90 S.E. 203 (1916). 
Testator May Treat Stepchildren and 

Natural Children Equally. — Subsection (a) 

expressly authorizes a testator to accord his 
children equality whether they are stepchildren 
or natural children. Ingram v. Johnson, 260 N.C. 
697, 183 S.E.2d 662 (1968). 

The exemptions allowed Class A beneficiaries 
are not intended to force a testator to draw a 
distinction between his children whether they 
are stepchildren or natural children. Ingram y. 
Johnson, 260 N.C. 697, 183 S.E.2d 662 (1963). 

CH. 105. TAXATION § 105-6 

Stepchildren Are Class A Beneficiaries. — 
Stepgrandchildren of testatrix who are the 
daughters of testatrix’ stepchildren who 
predeceased testatrix, fall within Class A as 
defined by this section and not Class C as defined 
by & 105-6, for the purpose of determining the 
rate of tax to be paid on properties bequeathed 
them. Ingram v. Johnson, 260 N.C. 697, 133 
S.E.2d 662 (1968). 

Applied in First Union Nat’] Bank v. Melvin, 
259 N.C. 255, 180 S.E.2d 387 (1968). 

Cited in Pulliam v. Thrash, 245 N.C. 636, 97 

S.E.2d 2538 (1957); Rigby v. Clayton, 2 N.C. App. 
57, 162 S.E.2d 682 (1968). 

§ 105-5. Rate of tax — Class B. — Where the person or persons entitled to 
any beneficial interest in such property shall be the brother or sister or 
descendant of the brother or sister, or shall be the uncle or aunt by blood of the 
person who died possessed as aforesaid, at the following rates of tax (for each 
one hundred dollars ($100.00) or fraction thereof) of the value of such interest: 

Pirso seo 0008 RUM a AN LET Oe Re ee ea eh 4 percent 
yer... =o 000 tnd tos + 10 00GH SE Nee Ares ee 4% 5 percent 
OVER SE F1O: 000MNAdotse 25,000 ee rte i aaa i 6 percent 
Over SiH 25 O00 Tan dtOISe 250 COVES Ae OES Gah eh Os, 7 percent 
Overs 4250 000andato! St LOOOOO MIS eae LEE as 0 le 8 percent 
Over Sito OOO mndttos? 250 0007 0o er ral) RE RIN. Fake! 10 percent 
Overge250,000 andito S (500 OOONS Lib Petes, Ee Herons 11 percent 
yer nee oUU VOU anGttoi OU0 000s) nw alerrtieie, | aks Bee 12 percent 
Over peOO0UUrantelOs pM OUU MON. aeweebd oss & taeaeas. 13 percent 
Overs ie500:000sanideto SS, 0OOO0DW peel la yeiaes cae ce hy 14 percent 
Overssa; 000000 and? to:$3;000;0007. Aet at stetay Javot fact an 15 percent 
DIVER UU UU Miierat Cor neibre Tee iel hee ae fyi phe > alas 16 percent 

(1939, c. 158,-s. 4.) 

Act of 1976,” see 14 Wake Forest L. Rev. 577 

(1978). 
Quoted in Ingram v. Johnson, 260 N.C. 697, 

133 S.E.2d 662 (1963). 

Editor’s Note. — For comment discussing 
state adoption of federal taxing concepts, see 51 
N.C.L. Rev. 834 (1973). For article entitled, 
“Estate Planning for Farmers after the Reform 

§ 105-6. Rate of tax — Class C. — Where the person or persons entitled to 
any beneficial interest in such property shall be in any other degree of 
relationship or collateral consanguinity than is hereinbefore stated, or shall be 
a stranger in blood to the person who died possessed as aforesaid, or shall be 
a body politic or corporate, at the following rates of tax (for each one hundred 
dollars ($100.00) or fraction thereof) of the value of such interest: 

First $ 10 000i sss) & bbe: steaniives leccewoss rm Sse as 8 percent 
Over $ TH O0Qhandstotsan 2oD00 towel a5 ee ee eet 4 9 percent 
Over $ 25,000 and to $ LN ee ela treses 1. acd k hat Athos 10 percent 

Over $ 50,000 and to $ 100,000 Si eter wie al woie, fhe Ce 5e0% 1] pereent 

yews LOO 000 cand 167 $4b250. 000 tiie cor of. Hod oes sud uerete 12 percent 
Over $ .»-250,000 and to $:500,000....:.. ..... . 45%. 13 percent 
Over $ 500,000 and to $1,000,000 Epos toy EC Oe PR OM Ta 14 pereent 

iver po 0G OO0vand <pors 12500000 fet al etn Hesin joes 15 percent 
Ges a HUUOUOsandiito! seDOU, 000) lonsiawire 2 Sucereee 16 percent 
TS Coe Gth ty VETTES, To end) Ce oe ae ee See 17 percent © 

(1939, c. 158, s. 5.) 
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Cross Reference. — See note to § 105-4. Act of 1976,” see 14 Wake Forest L. Rev. 577 

Editor’s Note. — For comment discussing (1978). 
state adoption of federal taxing concepts, see 51 Cited in Valentine v. Gill, 223 N.C. 396, 27 
N.C.L. Rev. 884 (1973). For article entitled, S.E.2d 2 (1948). 
“Estate Planning for Farmers after the Reform 

§ 105-7. Estate tax. — (a) A tax in addition to the inheritance tax imposed by 
this schedule is hereby imposed upon the transfer of the net estate of every 
decedent, whether a resident or nonresident of the State, where the inheritance 
tax imposed by this schedule is less than the maximum state death tax credit 
allowed by the Federal Estate Tax Act as contained in the Internal Revenue Code 
of 1954, or subsequent acts and amendments, because of said tax herein 
imposed. In such case, the inheritance tax provided for by this schedule shall be 
increased by an estate tax on the net estate so that the aggregate amount of tax 
due this State shall be the maximum amount of credit allowed under said Federal 
Estate Tax Act. Said additional tax shall be paid out of the same funds as any 
other tax against the estate. 

(b) Where no tax is imposed by this schedule because of the exemptions herein 
or otherwise, and a tax due the United States under the Federal Estate Tax Act, 
then a tax shall be due this State equal to the maximum amount of the credit 
allowed under said Federal Estate Tax Act. 

(c) The administrative provisions of this schedule, wherever applicable, shall 
apply to the collection of the tax imposed by this section. The amount of the tax 
as imposed by subsection (a) of this section shall be computed in full accordance 
with the Federal Estate Tax Act as contained in the Internal Revenue Code of 
1954, or subsequent acts and amendments. (1989, c. 158, s. 6; 1957, c. 1340, s. 1; 
19750" 275 4Sa12) 

Editor’s Note. — For article on credit death taxes paid to State, see 30 N.C.L. Rev. 123 
allowable against basic federal estate tax for (1952). See also 18 N.C.L. Rev. 271. 

§ 105-7.1. Generation skipping transfer tax. — (a) A tax in addition to any 
other taxes imposed by this Article or by Article 6 of this Subchapter is hereby 
imposed upon every generation skipping transfer subject to the tax imposed b 
Chapter 18 of Subtitle B of the Internal Revenue Code of 1954, as amended, 
where the original transferor is a resident of this State at the date of said original 
transfer, in an amount equal to the amount allowable as credit for State 
inheritance taxes under section 2602 of the Internal Revenue Code, to the extent 
such credit exceeds the aggregate amount of all taxes on the same transfer 
actually paid to the several states of the United States, other than this State. 

(b) A tax, in addition to all other taxes imposed by this Article and by Article 
6 of this Subchapter, is hereby imposed upon every generation skipping transfer 
subject to the tax imposed by Chapter 13 of Subtitle B of the Internal Revenue 
Code of 1954 where the original transferor is not a resident of this State but the 
transfer includes real or personal property with a situs in this State, in an 
amount equal to the amount allowable as a credit for state inheritance taxes 
under section 2602 of the Internal Revenue Code, reduced by an amount which 
bears the same ratio to the total state inheritance tax credit allowable for federal 
generation skipping transfer tax purposes as the value of the transferred 
property taxable by all other states bears to the value of the gross generation 
skipping transfer for federal generation skipping transfer tax purposes. 

(c) Every person required by the Internal Revenue Code of 1954, as amended, 
to file a return reporting a generation skipping transfer shall file a duplicate 
copy of said return with the Secretary of Revenue on or before the last day 
prescribed for filing the federal return. 
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(d) The tax herein imposed shall be due upon a taxable distribution or taxable 
termination as determined under the provisions of the federal generation 
skipping transfer tax. The person liable for payment of the aforesaid federal tax 
shall also be liable for the tax imposed herein, and same shall be paid to the 
Secretary of Revenue on or before the last day allowed for filing the return 
required hereunder. 

(e) If after the filing of the duplicate federal return with the Secretary of 
Revenue as required by subsection (c) herein, the federal government shall 
thereafter increase or decrease the amount of the federal generation skipping 
transfer tax actually due, within 30 days of said increase or decrease, an 
amended return shall be filed with the Secretary of Revenue reflecting all 
changes made in the original return, and the amount of increase or decrease in 
the federal generation skipping transfer tax. Based thereon, and upon such 
evidence as he may otherwise acquire, the Secretary of Revenue shall reassess 
the tax imposed herein, and if he shall determine that there remains due 
additional tax, he shall thereafter issue a notice of proposed assessment in 
respect thereof pursuant to G.S. 105-241.1. If the notice required herein of the 
federal change in tax due is not so furnished, any additional tax which may be 
owing may be assessed at any time. 

(f) The administrative provisions of Article 1 and Article 6, wherever 
applicable, shall apply to the collection of the tax imposed by this section. To the 
extent that the same are not in conflict with the provisions of this section, the 
Secretary of Revenue may adopt such rules and regulations as are or may be 
promulgated with respect to the estate tax, gift tax, or generation skipping 
pate ie provisions of the Internal Revenue Code of 1954, as amended. (1979, 
Ca] Oe i, 

Editor’s Note. — Session Laws 1979, ¢. 179, s. 
1, makes the act effective for generation 

skipping transfers made on or after July 1, 1979. 

§ 105-8. Treatment allowed for gift tax paid. — In case a tax has been 
imposed under Schedule G of the Revenue Act of 19387, or under subsequent acts, 
upon any put and thereafter upon the death of the donor, the amount thereof 
is required by any provision of this Article to be included in the gross estate of 
the decedent, then there shall be credited against and applied in reduction of the 
tax, which would otherwise be chargeable against the beneficiaries of the estate 
under the provisions of this Article, an amount equal to the tax paid with respect 
to such gift. Any addditional tax found to be due because of the inclusion of gifts 
in the gross estate of the decedent, as provided herein, shall be a tax against the 
estate and shall be paid out of the same funds as any other tax against the estate. 
eee to, 60 1s OO, Clee ola: Cols Sel.) 

Editor’s Note. — For comment on this section, 

see 17 N.C.L. Rev. 381. 

§ 105-9. Deductions. — In determining the clear market value of property 
taxed under this Article, or schedule, the following deductions, and no others, 
shall be allowed: 

(1) Taxes accrued and unpaid at the death of the decedent and unpaid ad 
valorem taxes accruing during the calendar year of death. 

(2) Drainage and street assessments (fiscal year in which death occurred). 
(3) Reasonable funeral and burial expenses, which shall include bequests 

and devises in trust, the entire net income from which is to be applied 
perpetually to the care and preservation of the burial lot or burial 
grounds within which the decedent is buried, the enclosure thereof and 
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the structures thereon to the extent to which the value of such bequests 
and devises does not exceed the smaller of the following amounts: One 
thousand two hundred fifty dollars ($1,250), or two per centum (2%) of 
the amount of the decedent’s gross estate. 

(4) Debts of decedent. 
(5) Estate and inheritance taxes paid to other states, and death duties paid 

to foreign countries. 
(6) The amount actually expended for monuments not exceeding the sum of 

two thousand five hundred dollars ($2,500). 
(7) Commissions of executors and administrators actually allowed and paid. 
(8) Costs of administration, including reasonable attorneys’ fees. (1939, c. 

Loose 04 uceo0 ssl Io lercaodees, | 101.953..¢.,125071957, ¢).1340, 
Slee O79" 00; 11940.195,) 

Editor’s Note. — The first 1979 amendment, 
effective July 1, 1979, substituted ‘One 
thousand two hundred fifty dollars ($1,250)” for 
“Five hundred dollars ($500.00) near the end of 
subdivision (8). 

The second 1979 amendment, effective July 1, 
1979, substituted “two thousand five hundred 
dollars ($2,500) for “one thousand dollars 
($1,000)” in subdivision (6). 

For brief comment on the 1958 amendment 
which made additions to subdivision (3), see 31 
N.C.L. Rev. 484 (1953). For comment discussing 
state adoption of federal taxing concepts, see 51 
N.C.L. Rev. 834 (1973). 
No Corresponding Deduction Where 

Amount of Federal Tax Increased. — It is 
proper for a state statute levying inheritance 
and transfer taxes to refer to a federal statute 
in allowing deductions for amounts paid the 
federal government in estate taxes and in 
excepting from deductible amounts additional 
taxes levied by the federal government under a 

federal act effective on a certain date, and a 
taxpayer relying on the State statute for the 
right to make deductions may not complain that 
additional federal taxes not deductible were 
computed according to an amendment of the 
federal act changing the schedule of rates but 
depending upon the original act for the 
tax-levying provisions, although the amendment 
was enacted subsequent to the enactment of the 
State Revenue Act, since in such case the 
additional federal estate taxes are levied by the 
original federal act, although the amount 
thereof is computed under the amendment 
changing the schedule of rates. Harwood y. 
Maxwell, 213 N.C. 55, 195 S.E. 54 (1938). 

Gift Taxes Paid by an Executor and Imposed 

upon the Transfer of Assets Found to Be 

Includable in a Decedent’s Estate Are Not 
Deductions for Inheritance Tax Purposes. — 
See opinion of Attorney General to Mr. B.E. 
Rogers, Inheritance and Gift Tax Division, 
Department of Revenue, 42 N.C.A.G. 32 (1972). 

§ 105-9.1. As of what date property valued. — For the purposes of this 
Article, all property shall be valued at its fair market value as of the date of 
death of the decedent, except that the personal representative of the estate may 
elect to value the property as of a date six months after the date of death of the 
decedent, substituting in the case of property distributed, sold, exchanged or 
otherwise disposed of during the six-month period, the fair market value of such 
roperty as of the date of such distribution, sale, exchange, or other disposition. 
n all cases in which such election is made, the provisions of the federal estate 

tax law and regulations as now existing or as they may be subsequently 
amended pertaining to optional valuation date shall be applicable. (1951, ¢c. 648, 
pe OAS i Gat R02 eo ea bd iec-.] |) 

Editor’s Note. — For brief comment on the 

1953 amendment which rewrote the section, see 

31 N.C.L. Rev. 434 (1953). 

§ 105-10. Where no personal representative appointed, clerk of superior 
court to certify same to Secretary of Revenue. — Whenever an estate subject 
to the tax under this Article shall be settled or divided among the heirs-at-law, 
legatees or devisees, without the qualification and appointment of a personal 
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representative, the clerk of the superior court of the county wherein the estate 
is situated shall certify the same to the Secretary of Revenue, whereupon the 
Secretary of Revenue shall proceed to appraise said estate and collect the 
inheritance tax thereon as prescribed by this Article. (1939, ¢. 158, s. 8; 1978, ¢. 
476, s. 198.) 

§ 105-11. Tax to be paid on shares of stock before transferred, and penalty 
for violation. — (a) Property taxable within the meaning of this Article shall 
include bonds or shares of stock in any corporation incorporated or domesticated 
in this State, regardless of whether or not such corporation shall have any or all 
of its capital stock invested in property outside of this State, and doing business 
outside of this State, and the tax on the transfer of any bonds and/or shares of 
stock in any such corporation owning property and doing business outside of the 
State shall be paid before waivers are issued for the transfer of such shares of 
stock. No corporation of this State shall transfer any bonds or stock of said 
corporation standing in the name of or belonging to a decedent or in the joint 
names of a decedent and one or more persons, or in trust for a decedent, unless 
notice of the time of such transfer is served upon the Secretary of Revenue at 
least 10 days prior to such transfer, nor until said Secretary of Revenue shall 
consent thereto in writing. Any corporation making such a transfer without first 
obtaining consent of the Secretary of Revenue as aforesaid shall be liable for 
the amount of any tax which may thereafter be assessed on account of the 
transfer of such bonds and/or stock, together with the interest thereon, and in 
addition thereto a penalty of one thousand dollars ($1,000), which hability for 
such tax, interest, and penalty, may be enforced by an action brought by the 
State in the name of the Secretary of Revenue. The word “transfer” as used in 
this Article shall be taken to include the passing of property or any interest 
therein, in possession or enjoyment, present or future, by distribution, or by 
statute, descent, devise, bequest, grant, deed, bargain, sale, gift, or otherwise. 
A waiver signed by the Secretary of Revenue of North Carolina shall be full 
protection for any such company in the transfer of any such stock. 

(b) Any incorporated company not incorporated in this State and owning 
property in this State which shall transfer on its books the shares of stock of 
any resident decedent holder of bonds and/or shares of stock in such company 
exceeding in value two hundred dollars ($200.00) before the inheritance tax, if 
any, had been paid, shall become lable for the payment of said tax; and any 
property held by such company in this State shall be subject to execution to 
satisfy same. A receipt or waiver signed by the Secretary of Revenue of North 
Carolina shall be full protection for any such company in the transfer of any such 
Stocks 11989Nc) 10839-91975... 476,.s. 193° 4.1287, 8. 2.) 

Editor’s Note. — For article on_ joint 
ownership of corporate securities in North 
Carolina, see 44 N.C.L. Rev. 290 (1966). 

§ 105-11.1. Transfer of shares of stock or bonds of nonresident decedent. 
— The consent of the Secretary of Revenue shall not be required in the case of 
the transfer of any bonds or shares of stock specified in G.S. 105-11(a) when the 
decedent is not domiciled in this State. In any action brought under G.S. 105-11 
it shall be a sufficient defense that the transfer of such bonds or shares of stock 
was made in good faith and without knowledge of circumstances sufficient to 
place the defendant on inquiry as to the domicile of the decedent. (1971, ¢. 397; 
1973, c. 476, s. 193.) 

8 105-12. Secretary of Revenue to furnish blanks and require reports of 
value of shares of stock. — (a) The Secretary of Revenue shall prepare and 
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furnish, upon application, blank forms covering such information as may be 
necessary to determine the amount of inheritance tax due the State of North 
Carolina on the transfer of any such bonds and/or stock; he shall determine the 
value of such bonds and/or stock, and shall have full authority to do all things 
necessary to make full and final settlement of all such inheritance taxes due or 
to become due. 

(b) The Secretary of Revenue shall have authority, under penalties provided 
in this Article, to require that any reports necessary to a proper enforcement of 
this Article be made by any such incorporated company owning property in this 
State. (1939, c. 158, s. 10; 1973, c. 476, s. 193.) 

§ 105-13. Life insurance proceeds. — The proceeds of life insurance policies 
payable at or after the death of the decedent shall in the following instances be 
Peete at the rates provided in this Article subject to the exemptions in G.S. 
105-8: 

(1) When such insurance proceeds are receivable by the executor, 
administrator or personal representative as insurance under policies 
upon the life of the decedent. 

(2) When such insurance proceeds are receivable by all other beneficiaries 
under policies upon the life of the decedent with respect to which the 
decedent possessed at his death any of the incidents of ownership, 
exercisable alone or in conjunction with any other person. For purposes 
of the preceding sentence, the term “incident of ownership” includes a 
reversionary interest (whether arising by the express terms of the 
policy or other instrument or by operation of law) only if the value of 
such reversionary interest Bseded five percent (5%) of the value of the 
policy immediately before the death of the decedent. As used in this 
paragraph, the term “reversionary interest” includes a possibility that 
the policy, or the proceeds of the policy, may return to the decedent or 
his estate, or may be subject to a power of disposition by him. The value 
of a reversionary interest at any time shall be determined (without 
regard to the fact of the decedent’s death) by usual methods of 
valuation, including the use of the mortuary and annuity tables set out 
as G.S. 8-46 and 8-47. In determining the value of a possibility that the 
policy or proceeds thereof may be subject to a power of disposition by 
the decedent, such possibility shall be valued as if it were a possibility 
that such policy or proceeds may return to the decedent or his estate. 
(1939,.¢.158;:siclle 1943 ues400, Sk -1945..0.(08).S.i41. 1. 947~.¢c,.b0L,8: 
1; 1965, c. 439.) 

Editor’s Note. — For comment on 19438 
amendment which rewrote this section, see 21 
N.C.L. Rev. 366. 

Lien Arises against Beneficiary of Policy 
Includable in Taxable Estate. — Where 
proceeds of a life insurance policy are includable 
in a decedent’s taxable estate by reason of this 
section, a lien for taxes arises against the 
beneficiary of such insurance policy. First Nat’] 
Bank v. Dixon, 38 N.C. App. 430, 248 S.E.2d 416 
(1978). 
And the beneficiary is primarily liable for 

the taxes so incurred as provided by § 105-15. 
First Nat’] Bank v. Dixon, 38 N.C. App. 430, 248 
S.E.2d 416 (1978). 

Therefore, the personal representative of an 
estate may proceed against the beneficiary of 

such insurance policy, or may retain such assets 

in the estate as would otherwise pass to the 
beneficiary and proceed under § 105-18 to obtain 
the ratable share of tax incurred by the estate by 
reason of the includable proceeds. First Nat'l 
Bank v. Dixon, 38 N.C. App. 430, 248 S.E.2d 416 
(1978). 

Proceeds of Policy Procedure’ by 
Beneficiary under Former Statute. — Section 
11, c. 127, Public Laws 1987, could not be 
construed to impose a separate and independent 
excise tax upon the receipt of the proceeds of life 
insurance policies when such policies were 
issued to the beneficiary, who retained all rights 
and liabilities thereunder, in addition to imposing 

an inheritance tax on the proceeds of policies 
when they were issued to the insured or insured 
retained the right to change the beneficiary or 
some other incidents of ownership, since that 
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section had to be construed as a part of the whole 
act, and when so construed, no such intent 

appeared from its language. Wachovia Bank & 
Trust Co. v. Maxwell, 221 N.C. 528, 20 S.E.2d 840 
(1942). 
Where the wife procured a policy of insurance 

upon the life of her husband, the policy being 
issued on her application and all rights and 
liabilities thereunder being retained by her, upon 

CH. 105. TAXATION 8 105-15 

were not subject to a tax under the provisions of 
§ 11, c. 127, Public Laws 1937, as a gift inter 
vivos to take effect at or after death, even 
though the husband during his life voluntarily 
paid all premiums, since he did not procure the 
issuance of the policy and each payment of 
premium constituted a completed gift. Wachovia 
Bank & Trust Co. v. Maxwell, 221 N.C. 528, 20 
S.E.2d 840 (1942). 

the husband’s death the proceeds of the policy 

§ 105-14. Recurring taxes. — (a) Where property transferred has been taxed 
under the provisions of this Article, each transferee (regardless of class) 
receiving such property on account of any other transfer by reason of a death 
occurring within five years of the date of death of the former decedent, shall be 
allowed a tax credit based on the amount of tax paid on the prior transfer of said 
property as hereinafter provided. The tax credit allowed shall be a proportion of 
the tax paid on the prior transfer and shall be computed as follows: 

(1) If the said death occurs within one year of the former decedent’s death, 
then a tax credit equal to one hundred percent (100%) of the amount of 
tax paid on the prior transfer shall be allowed. 

(2) If the said death occurs within two years of the former decedent’s death, 
then a tax credit equal to eighty percent (80%) of the amount of tax paid 
on the prior transfer shall be allowed. 

(3) If the said death occurs within three years of the former decedent’s 
death, then a tax credit equal to sixty percent (60%) of the amount of 
tax paid on the prior transfer shall be allowed. 

(4) If the said death occurs within four years of the former decedent’s 
death, then a tax credit equal to forty percent (40%) of the amount of 
tax paid on the prior transfer shall be allowed. 

(5) If the said death occurs within five years of the former decedent’s death, 
then a tax credit equal to twenty percent (20%) of the amount of tax paid 
on the prior transfer shall be allowed. 

(6) No tax credit shall be allowed if said death occurs after five years have 
elapsed from the time of the former decedent’s death. 

(b) The tax paid on the property in G.S. 105-14(a) shall be a fraction of the total 
tax paid on the prior transfer on account of all property received by the prior 
transferee. The numerator of this fraction shall be the former taxable value of 
the property being presently transferred. The denominator of this fraction shall 
be the former total taxable value of all the property received by the prior 
transferee on the prior transfer. 

(c) For the purposes of this section, the personal representative shall 
conclusively presume that the property involved in the prior transfer or its 
equivalent value is a part of the present decedent’s estate. The personal 
representative shall identify the property or its equivalent value and its taxable 
value in the prior transfer in a manner prescribed by the Secretary of Revenue. 
oe Coal Ske 1G 180, Seal ehOUo nC LoSa 2a.) 

this section and its inclusive references are a 
part, has a connotation of application to the 
current transfer upon which the tax is imposed 
— and all of its parts are to be considered in pari 
materia. Valentine v. Gill, 223° N.C. 396, 27 

S.E.2d 2 (1943). 

Cross References. — See note to § 105-4. As 

to definition of “transfer,” see 8 105-11. 
Editor’s Note. — The 1979 amendment, 

effective July 1, 1979, rewrote this section. 

Whole Revenue Act Construed in Pari 

Materia. — The whole Revenue Act, of which 

§ 105-15. When all heirs, legatees, etc., are discharged from liability. — All 
heirs, legatees, devisees, administrators, executors, and trustees shall only be 
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discharged from liability for the amount of such taxes, settlement of which they 
may be charged with, by paying the same for the use aforesaid as hereinafter 
provided. (1989, c. 158, s. 18.) 

Primary Liability of Devisees Not Affected 
by Compromise Agreement. — The primary 
liability of the devisees for the inheritance tax on 
the value of property devised to them under the 
will is not affected by any compromise 
agreement under which the ultimate disposition 
of the lands differs in whole or in part from that 
prescribed by the will. Pulliam v. Thrash, 245 
N.C. 636, 97 S.E.2d 253 (1957). 

Will devising certain lands to three devisees as 
tenants in common was established by verdict 
and judgment, and by compromise agreement a 
fourth person was let in as a tenant in common 
and the land sold for partition. An additional 
inheritance tax assessed was paid by the 
commissioner out of the proceeds of sale. It was 
held that the share of each of the three devisees 
was chargeable with one third of the tax, and no 
part thereof was chargeable against the share of 

or her transferee in the absence of an express or 
implied agreement to pay same. Pulliam vy. 
Thrash, 245 N.C. 686, 97 S.E.2d 253 (1957). 

Beneficiary of Insurance Policy Primarily 

Liable for Taxes Incurred. — Where proceeds 
of a life insurance policy are includable in a 
decedent’s taxable estate by reason of § 105-13, 
a lien for taxes arises against the beneficiary of 
such insurance policy, and the beneficiary is 
primarily liable for the taxes so incurred as 
provided by this section. Therefore, the personal 
representative of an estate may proceed against 
the beneficiary of such insurance policy, or may 
retain such assets in the estate as would 
otherwise pass to the beneficiary and proceed 
under § 105-18 to obtain the ratable share of tax 
incurred by the estate by reason of the 
includable proceeds. First Nat’] Bank v. Dixon, 
38 N.C. App. 430, 248 S.E.2d 416 (1978). 

the person let in by the compromise agreement 

§ 105-16. Interest and penalty. — All taxes imposed by this Article shall be 
due and payable at the death of the testator, intestate, grantor, donor or vendor; 
if not paid within nine months from date of death of the testator, intestate, 
grantor, donor or vendor, such tax shall bear interest at the rate established 
pursuant to G.S. 105-241.1(i), to be computed from the expiration of nine months 
from the date of the death of such testator, intestate, grantor, donor or vendor 
until paid: Provided, that if the taxes herein levied shall not be paid in full within 
nine months from the later of the date of death of the testator, intestate, grantor, 
donor or vendor, or from the qualification of the executor or administrator, then 
and in such case a penalty of five per centum (5%) upon the amount of taxes 
remaining due and unpaid shall be added: Provided further, that the penalty of 
five per centum (5%) herein imposed may be remitted by the Secretary of 
Revenue in case of unavoidable delay in settlement of estate or of pending 
litigation, and the Secretary of Revenue is further authorized, in case of 
protracted litigation or other delay in settlement not attributable to laches of the 
party liable for the tax, to remit all or any portion of the interest charges 
accruing under this schedule, with respect to so much of the estate as was 
involved in such litigation or other unavoidable cause of delay. Provided, that the 
time for payment and collection of such tax may be extended by the Secretary 
of Revenue for reasonable cause shown. (1989, c. 158, s. 14; 1947, ec. 501, s. 1; 
sey 1502) sl 1971 er 10542802" 1973) CuATGI S: BOasOT iC, cubiAne: oil To, 
ec. 51. 

$ 

Editor’s Note. — The 1977 amendment, 
effective Jan. 1, 1978, substituted “established 
pursuant to G.S. 105-241.1(i)” for “of six per 

centum (6%) per annum” in the first sentence. 
The 1979 amendment inserted “the” following 

“Provided, that” near the beginning of the last 
sentence, and substituted “reasonable cause” 

for “good reasons” near the end of the last 
sentence. 

§ 105-17. Collection to be made by sheriff if not paid in one year. — If taxes 
imposed by this Article are not paid within one year after the death of the 
decedent, it shall be the duty of the Secretary of Revenue to certify to the sheriff 
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of the county in which the estate is located the amount of tax due upon such 
inheritance, and the sheriff shall collect the same as other taxes, with an addition 
of two and one-half percent (242%) as sheriff’s fees for collecting same, which 
fees shall be in addition to any salary or other compensation allowed by law to 
the sheriffs for their services; and the sheriff is hereby given the same rights 
of levy and sale upon any property upon which the said tax is payable as said 
officer is given for the collection of any and all other taxes. The sheriff shall 
make return to the Secretary of Revenue of all such taxes within 30 days after 
Collection. (14939, GalosyS: Lo 1G hls Giel054,-8.13° 19'035,.0..47102)8.. 193.) 

§ 105-18. Executor, etc., shall deduct tax. — The executor or administrator 
or other trustee paying any legacy or share in the distribution of any estate 
subject to said tax shall deduct therefrom at the rate prescribed, or if the legacy 
or share in the estate be not money, he shall demand payment of a sum to be 
computed at the same rates upon the appraised value thereof for the use of the 
State; and no executor or administrator shall pay or deliver any specific legacy 
or article to be distributed, subject to tax, except on the payment into his hands 
of a sum computed on its value as aforesaid; and in case of neglect or refusal 
on the part of said legatee to pay the same, such specific legacy or article, or 
so much thereof as shall be necessary, shall be sold by such executor or 
administrator at public sale, after notice to such legatee, and the balance that 
may be left in the hands of the executor or administrator shall be distributed as 
is or may be directed by law; and every sum of money retained by any executor 
or administrator or paid into his hands on account of any legacy or distributive 
share for the use of the State shall be paid by him to the proper officer without 
delay. (1989, c. 158, s. 16.) 

estate as would otherwise pass to the 
beneficiary and proceed under this section to 

Procedure Where’ Insurance Policy 
Includable in Taxable Estate. — Where 
proceeds of a life insurance policy are includable 
in a decedent’s taxable estate by reason of 
§ 105-13, a lien for taxes arises against the 
beneficiary of such insurance policy, and the 
beneficiary is primarily liable for the taxes so 
incurred as provided by § 105-15. Therefore, the 
personal representative of an estate may 

obtain the ratable share of tax incurred by the 
estate by reason of the includable proceeds. 
First Nat’] Bank v. Dixon, 38 N.C. App. 430, 248 
S.E.2d 416 (1978). 

Applied in First Union Nat’! Bank v. Melvin, 
259 N.C. 255, 130 S.E.2d 387 (1963). 

Cited in Pulliam v. Thrash, 245 N.C. 636, 97 
proceed against the beneficiary of such  S.E.2d 253 (1957). 
insurance policy, or may retain such assets in the 

§ 105-19. Transfer for life, etc., tax to be retained, etc., upon the whole 
amount. — If any transfer, subject to said tax be made to a beneficiary for life 
or for a term of years, or upon condition or contingency, with remainder to take 
effect upon the termination of the life estate or the happening of the condition 
or contingency, the tax on the whole amount shall be due and payable as in other 
cases, and said tax shall be apportioned between such life tenant and the 
remaindermen, such apportionment to be made by computation based upon the 
mortuary and annuity tables set out as G.S. 8-46 and 8-47, and upon the basis 
of six per centum (6%) of the gross value of the estate for the period of 
expectancy of the life tenant in determing the value of the respective interests. 
When property is transferred or limited in trust or otherwise, and the rights, 
interest, or estate of the transferees or beneficiaries are dependent upon 
contingencies or conditions whereby they may be wholly or in part created, 
defeated, extended, or abridged, a tax shall be imposed upon said transfer at the 
highest rate, within the discretion of the Revenue Secretary, which on the 
happening of any of the said contingencies or conditions would be possible under 
the provisions of this Article, and such tax so imposed shall be due and payable 
forthwith out of the property transferred, and the Secretary of Revenue shall 
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assess the tax on such property. (1939, c. 158, s. 17; 1967, c. 1110, s. 1; 1973, e. 
476, s. 198.) 

§ 105-20. Legacy charged upon real estate, heir or devisee to deduct and 
pay to executor, etc. — Whenever such legacy shall be charged upon or payable 
out of real estate, the heir or devisee of such real estate, before paying the same 
to such legatee, shall deduct the tax therefrom at the rates aforesaid, and pay 
the amount so deducted to the executor or administrator or the Secretary of 
Revenue, and the same shall remain a charge upon such real estate until paid, 
and in default thereof the same shall be enforced by the decrees of the court in 
the same manner as the payment of such legacy may be enforced: Provided, that 
all taxes imposed by this Article shall be a lien upon the real and personal 
property of the estate on which the tax is imposed or upon the proceeds arising 
from the sale of such property from the time said tax is due and payable, and 
shall continue a lien until said tax is paid and receipted for by the proper officer 
of the State: Provided further, that no lien for inheritance or estate taxes shall 
attach or affect the land after 10 years from the date of death of the decedent. 
(19392 C0158) S018; 19519 Gs 643,87 1941957, c. 138407 s215.1973, ¢..476,.s; 193.) 

Cited in Pulliam v. Thrash, 245 N.C. 636, 97 
S.E.2d 253 (1957). 

§ 105-21. Computation of tax on resident and nonresident decedents. — A 
tax shall be assessed on the transfer of property, including property specifically 
devised or bequeathed, made subject to tax as aforesaid in this State of a 
resident or nonresident decedent, if all or any part of the estate of such decedent, 
wherever situated, shall pass to persons or corporations taxable under this 
Article, which tax shall bear the same ratio to the entire tax which the said estate 
would have been subject to under this Article if such decedent had been a 
resident of this State, and all his property, real and personal, had been located 
within this State, as such taxable property within this State bears to the entire 
estate, wherever situated. It shall be the duty of the personal representative to 
furnish to the Secretary of Revenue such information as may be necessary or 
required to enable the Secretary to ascertain a proper computation of his tax. 
Where the personal representative fails or refuses to furnish information from 
which this assessment can be made, the property in this State liable to tax under 
this Article shall be taxed at the highest rate applicable to those who are 
strangers in blood. (19389, c. 158, s. 19; 1973, c. 476, s. 476.) 

Constitutionality. — The constitutionality of 
this section has been established. Rigby v. 
Clayton, 2 N.C. App. 57, 162 S.E.2d 682, aff’d 274 
N.C. 465, 164 S.E.2d 7 (1968). 

The equality and uniformity required by the 
State Constitution in property taxation does not 
apply to inheritance or succession taxation. 
Rigby v. Clayton, 274 N.C. 465, 164 S.E.2d 7 
(1968). 

This section, which levies an inheritance tax 
upon the transfer of property within the State at 
a rate which considers decedent’s entire estate 
wherever situated, even outside the State, is a 
valid exercise of legislative powers, the statute 
neither denying equal protection of laws, nor 
imposing an arbitrary and _ capricious 
classification. Rigby v. Clayton, 274 N.C. 465, 
164 S.E.2d 7 (1968). 

The ‘“‘due process” provisions of the federal or 
State Constitution are not violated by use of the 
value of decedent’s entire estate, wherever 
located, to determine the rate of inheritance tax 
to be applied under this section to the transfer of 
property within the State. Rigby v. Clayton, 274 
N.C. 465, 164 8.E.2d 7 (1968). 

The broad power of a state legislature to 
classify and thus to discriminate for purposes of 
inheritance taxation has been fully established. 
Rigby v. Clayton, 2 N.C. App. 57, 162 S.E.2d 682, 
aff'd, 274 N.C. 465, 164 8.E.2d 7 (1968). 

Tax Is Imposed on Privilege to Succeed to 
Property. — The North Carolina inheritance tax 
is not a tax upon property itself, but is a tax 
imposed on the privilege to succeed to property 
upon the death of the former owner. Rigby v. 
Clayton, 2 N.C. App. 57, 162 S.E.2d 682, aff'd, 
274 N.C. 465, 164 S.E.2d 7 (1968). 
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North Carolina is not alone in imposing an 
inheritance tax upon succession to property 
within its borders but at a rate determined by 
reference to the decedent’s entire estate 

CH. 105. TAXATION 8 105-23 

wherever located. At least 10 other states use a 
similar taxing method. Rigby v. Clayton, 2 N.C. 
App. 57, 162 8.E.2d 682, aff’d, 274 N.C. 465, 164 
S.E.2d 7 (1968). 

§ 105-22. Duties of clerks of superior court. — It shall be the duty of the 
clerk of the superior court to obtain from any executor or administrator, at the 
time of the qualification of such executor or administrator, the address of the 
ersonal representative qualifying, the names and addresses of the heirs-at-law, 
egatees, distributees, devisees, etc., as far as practical, the approximate value 
and character of the property or estate, both real and ALMOLAL the relationship 
of the heirs-at-law, legatees, devisees, etc., to the decedents, and forward the 
same to the Secretary of Revenue on or before the tenth day of each month. The 
clerk shall make no report of a death where (i) the estate of a decedent is less 
than twenty thousand dollars ($20,000) in gross value, including the value of 
transfers over which the decedent retained any interest as described in G.S. 
105-2(8), as well as the value of any gifts made within three years prior to the 
date of death of the decedent, as also required by G.S. 105-2(3), and (ii) all the 
beneficiaries belong to the class (A) as defined in G.S. 105-4(a). Any clerk of the 
superior court who shall fail, neglect, or refuse to file such monthly reports as 
required by this section shall be liable to a penalty in the sum of one hundred 
dollars ($100.00) to be recovered by the Secretary of Revenue in an action to be 
brought by the Secretary of Revenue. (1939, ¢c. 158, s. 20; 1948, c. 400, s. 1; 1953, 
CéS02Z. 18a 1973, C4 108 e490 Ter-476.2se 193" ciel 2ZaTi is. Zl 979, S01 28/423:) 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, with respect to estates of 
decedents dying on or after that date, 
substituted the present second sentence for the 
former second sentence, which read “The clerk 

shall make no report of a death where the estate 
of a decedent is less than two thousand dollars 
($2,000) in value, when the beneficiary is 

husband or wife or child or grandchild of the 
decedent.” 

§ 105-23. Information by administrator and executor. — Every 
administrator shall prepare a statement showing as far as can be ascertained the 
names of all the heirs-at-law and their relationship to decedent, and every 
executor shall prepare a like statement, accompanied by a copy of the will, 
showing the relationship to the decedent of all legatees, distributees, and 
devisees named in the will, and the age at the time of the death of the decedent 
of all legatees, distributees, devisees to whom property is bequeathed or devised 
for life or for a term of years, and the names of those, if any, who have died 
before the decedent, together with the post-office address of executor, 
administrator, or trustee. If any of the heirs-at-law, distributees, and devisees 
are minor children of the decedent, such statement shall also show the age of 
each of such minor children. The statement shall also contain a complete 
inventory of all the real property of the decedent located in and outside the State, 
and of all personal property, wherever situate, of the estate, of all insurance 
policies upon the life of the decedent, together with an appraisal under oath or 
affirmation of the value of each class of property embraced in the inventory, and 
the value of the whole, together with any deductions permitted by this statute, 
so far as they may be ascertained at the time of filing such statement; and also 
the full statement of all gifts or advancements made by deed, grant, or sale to 
any td eh or corporation, in trust or otherwise, within three years prior to the 
death of the decedent. The statement herein provided for shall be filed with the 
Secretary of Revenue at Raleigh, North Carolina, within nine months after the 
qualification of the executor or administrator, upon blank forms to be prepared 
by the Secretary of Revenue. If any administrator or executor fails or refuses 
to comply with any of the requirements of this section, he shall be liable to a 
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yenalty in the sum of five hundred dollars ($500.00), to be recovered by the 
Bdckethiy of Revenue in an action to be brought by the Secretary of Revenue 
to collect such sum in the Superior Court of Wake County against such 
administrator or executor. The Secretary of Revenue, for good cause shown, 
may remit all or any portion of the penalty imposed under the provisions of this 
section. Every executor or administrator may make a tentative settlement of the 
inheritance tax with the Secretary of Revenue, based on the inventory supported 
by oath or affirmation provided in this section. If any executor, administrator, 
collector, committee, trustee or any other fiduciary within or without this State 
holding or having control of any funds, property, trust or estate, the transfer 
of which becomes taxable under the provisions of this Article, shall fail to file 
the statement herein required, within the times herein required, the Secretary 
of Revenue is authorized and shall be required to secure the information herein 
required from the best sources available, and therefrom assess the taxes levied 
hereunder, together with the penalties herein and otherwise provided. 

Notwithstanding any other provision of this section, no executor, 
administrator or other personal representative shall be required to file a return 
hereunder when (i) an estate shall have a gross value of less than twenty 
thousand dollars ($20,000), including any property transferred by the decedent 
over which he had retained any interest as described in G.S. 105-2(3), as well as 
any property transferred within three years prior to the date of the decedent’s 
death, and (ii) all of the beneficiaries belong to the class (A) as defined in G.S. 
105-4(a). (1989, ¢ 158,'s.0213:1947, ¢..501; 8. 1;.1951; ¢..643, s..1;:19%1, ¢. 1054, s. 
ASLYTS; CATO TS H196 19797. S01ys) 244 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979 with respect to estates of 
decedents dying on or after that date, 
substituted “the inventory supported by oath or 
affirmation” for “the sworn inventory” near the 
end of the seventh sentence and deleted from the 

does not apply to estates of less than two 
thousand dollars ($2,000) in value when the 
beneficiaries are husband or wife or children or 

grandchildren, or parent or parents of the 
decedent.”” The amendment also added the 
second paragraph. 

end of the seventh sentence ‘Provided, that this 

§ 105-24. Access to safe deposits.of decedent; withdrawal of bank deposit, 
etc., payable to either husband or wife or survivor. — No safe deposit 
company, trust company, corporation, bank, or other institution, person or 
persons having in possession or control or custody, in whole or in part, securities, 
deposits, assets, or property belonging to or standing in the name of a decedent, 
or belonging to or standing in the joint names of a decedent and one or more 

- persons, shall deliver or transfer the same to any person whatsoever, whether 
in a representative capacity or not, or to the survivor or to the survivors when 
held in the joint names of a decedent and one or more persons, without retaining 
a sufficient portion or amount thereof to pay taxes or interest which would 
thereafter be assessed thereon under this Article; but the Secretary of Revenue 
may consent in writing to such delivery or transfer, and such consent shall 
relieve said safe deposit company, trust company, corporation, bank or other 
institution, person or persons from the obligation herein imposed. Provided: The 
clerk of superior court of the resident county of a decedent may authorize in 
writing any bank, safe deposit company, trust company, or any other institution 
to transfer to the properly qualified representative of the estate any funds on 
deposit in the name of the decedent or the decedent and one or more persons 
when the total amount of such deposit or deposits is three hundred dollars 
($300.00) or less, and when such deposit or deposits compose the total cash assets 
of the estate. Such authorization shall have the same force and effect as when 
issued in writing by the Secretary of Revenue. Every safe deposit company, 
trust company, corporation, bank or other institution, person, or persons 
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engaged in the business of renting lock boxes for the safekeeping of valuable 
papers and personal effects, or having in their possession or supervision in such 
lock boxes such valuable papers or personal effects shall, upon the death of any 
person using or having access to such lock box, as a condition precedent to the 
opening of such lock box by the executor, administrator, personal 
representative, lessee or cotenant of such deceased person, require the presence 
of the clerk of the superior court of the county in which such lock box is located. 
It shall be the duty of the clerk of the superior court, or his representative, in 
the presence of an officer or representative of the safe deposit company, trust 
company, corporation, bank, or other institution, person or persons, to make an 
inventory of the contents of any such lock box and to furnish a copy of such 
inventory to the Secretary of Revenue, to the executor, administrator, personal 
representative, or cotenant of the decedent, and a copy to the safe deposit 
company, trust company, corporation, bank, or other institution, person, or 
persons having possession of such lock box; provided, that for lock boxes to 
which decedent merely had access the inventory shall include only assets in 
which the decedent has or had an interest. Notwithstanding any of the provisions 
of this section any life insurance company may pay the proceeds of any policy 
upon the life of a decedent to the person entitled thereto as soon as it shall have 
mailed to the Secretary of Revenue a notice, in such form as the Secretary of 
Revenue may prescribe, setting forth the fact of such payment; but if such notice 
be not mailed, all of the provisions of this section shall apply. 

Notwithstanding any of the provisions of this section, in any case where a 
bank deposit has been heretofore made or is hereafter made, or where savings 
and loan stock has heretofore been issued or is hereafter issued, in the names 
of two or more persons and payable to either or the survivor or survivors of 
them, such bank or savings and loan association may, upon the death of either 
of such persons, allow the person or persons entitled thereto under the 
provisions of G.S. 41-2.1 to withdraw as much as fifty percent (50%) of such 
deposit or stock, and the balance thereof shall be retained by the bank or savings 
and loan association to cover any taxes that may thereafter be assessed against 
such deposit or stock under this Article. When such taxes as may be due on such 
deposit or stock are paid, or when it is ascertained that there is no liability of 
such deposit or stock for taxes under this Article, the Secretary of Revenue shall 
furnish the bank or savings and loan association his written consent for the 
payment of the retained percentage to the person or persons entitled thereto by 
law; and the Secretary of Revenue may furnish such written consent to the bank 
or savings and loan association upon the qualification of a personal 
representative of the deceased. 

Failure to comply with the provisions of this section shall render such safe 
deposit company, trust company, corporation, bank or other institution, person 
or persons lable for the amount of the taxes and interest due under this Article 
on the succession to such securities, deposits, assets, or property, but in any 
action brought under this provision it shall be a sufficient defense that the 
delivery or transfer of securities, deposits, assets, or property was made in good 
faith without knowledge of the death of the decedent and without knowledge of 
circumstances sufficient to place the defendant on inquiry. (1939, c. 158, s. 21%; 
1045 CP 00 eel 19 59se 8 1192571 973.00.7108.18)950en 476; S193) Gc 1 2Z87;7si25) 

Clerk of Superior Court May Not Delegate — H. Kelly, Clerk of Superior Court of Lee County, 
Duty to Be Present to Officer of Bank. — See 41 N.C.A.G. 44 (1970). 
opinion of Attorney General to Honorable Sion 

§ 105-25. Supervision by Secretary of Revenue. — The Secretary of 
Revenue shall have complete supervision of the enforcement of all provisions of 
the Inheritance Tax Act and the collections of all inheritance taxes found to be 
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due thereunder, and shall make all necessary rules and regulations for the just 
and equitable administration thereof. He shall regularly employ such deputies, 
attorneys, examiners, or special agents as may be necessary for the reasonable 
carrying out of its full intent and purpose. Such deputies, attorneys, examiners, 
or special agents shall, as often as required to do so, visit the several counties 
of the State to inquire and ascertain if all inheritance taxes due from estates of 
decedents, or heirs-at-law, legatees, devisees, or distributees thereof have been 
paid; to see that all statements required by this Article are filed by 
administrators and executors, or by the beneficiaries under wills where no 
executor is appointed; to examine into all statements filed by such 
administrators and executors; to require such administrators and executors to 
furnish any additional information that may be deemed necessary to determine 
the amount of tax that should be paid by such estate. If not satisfied, after 
investigation, with valuation returned by the administrator or executor, the 
deputy, attorney, examiner, or appraiser shall make an additional appraisal after 
proper examination and inquiry, or may, in special cases, recommend the 
appointment by the Secretary of Revenue of a special appraiser who, in such 
case, shall be paid five dollars ($5.00) per day and expenses for his services. If 
not satisfied with such additional appraisal, the administrator or executor may, 
within 80 days, request a conference with the Secretary of Revenue, and the 
matter shall ‘ determined as other cases by the Secretary. (1939, c. 158, s. 22; 
1955, c. 13850, s. 16;:1978"c. 476, §7193:) 

§ 105-26. Proportion of tax to be repaid upon certain conditions. — 
Whenever debts shall be proven against the estate of a decedent after the 
distribution of legacies from which the inheritance tax has been deducted in 
compliance with this Article, and the legatee is required to refund any portion 
of the legacy, a proportion of the said tax shall be repaid to him by the executor 
or administrator if the said tax has not been paid into the State treasury, or shall 
be refunded by the State Treasurer, if it has been so paid in, upon certificate of 
the Secretary of Revenue. (1939, c. 158, s. 23; 1973, c. 476, s. 198.) 

§ 105-27. Secretary of Revenue may order executor, etc., to file account, 
etc. — If the Secretary of Revenue shall discover that reports and accounts have 
not been filed, and the tax, if any, has not been paid as provided in this Article, 
he shall issue a citation to the executor, administrator, or trustee of the decedent 
whose estate is subject to tax, to appear at a time and place therein mentioned, 
not to exceed 20 days from the date thereof, and show cause why said report and 
account should not be filed and said tax paid; and when personal service cannot 
be had, notice shall be given as provided for service of summons by publication 
in the county in which said estate is located; and if said tax shall be found to be 
due, the said delinquent shall be adjudged to pay said tax, interest and cost; if 
said tax shall remain due and unpaid for a period of 30 days after notice thereof, 
the Secretary of Revenue shall certify the same to the sheriff, who shall make 
collection of said tax, cost and commissions for collection, as provided in G.S. 
WD Tht Leeo Golps, 8.24 190s. Cao. ae LOS) 

§ 105-28. Failure of administrator, executor, or trustee to pay tax. — Any 
administrator, executor, or trustee who shall fail to pay the lawful inheritance 
taxes due upon any estate in his hands or under his control within two years from 
the time of his qualification shall be liable for the amount of the said taxes, and 
the same may be recovered in an action against such administrator, executor, 
or trustee, and the sureties on his official bond. Any clerk of the court who shall 
allow any administrator, executor, or trustee to make a final settlement of his 
estate without having paid the inheritance tax due by law, and exhibiting his 
receipt from the Secretary of Revenue therefor, shall be liable upon his official 
bond for the amount of such taxes. (1939, ce. 158, s. 25; 1973, ec. 476, s. 193.) 
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§ 105-29. Uniform valuation. — (a) If the value of any estate taxed under 
this schedule shall have been assessed and fixed by the federal government for 
the purpose of determining the federal taxes due thereon prior to the time the 
report from the executor or administrator is made to the Secretary of Revenue 
under the provisions of this Article, the amount or value of such estate so fixed, 
assessed, and determined by the federal government shall be stated in such 
report. If the assessment of the estate by the federal government shall be made 
after the filing of the report by the executor or administrator with the Secretary 
of Revenue, as provided in this Article, the said executor or administrator shall, 
within 30 days after receipt of notice of the final determination by the federal 
government of the value or amount of said estate as assessed and determined 
for the purpose of fixing federal taxes thereon, make report of the amount so 
fixed and assessed by the federal government, under oath or affirmation, to the 
Secretary of Revenue. If the amount of said estate as assessed and fixed by the 
federal government shall be in excess of that theretofore fixed or assessed under 
this schedule for the purpose of determining the amount of taxes due the State 
from said estate, then the Secretary of Revenue shall reassess said estate and 
fix the value thereof at the amount fixed, assessed, and determined by the 
federal government, unless the said executor or administrator shall, within 30 
days after notice to him from the Secretary of Revenue, show cause why the 
valuation and assessment of said estate as theretofore made should not be 
changed or increased. If the valuation placed upon said estate by the federal 
government shall be less than that theretofore fixed or assessed under this 
Article, the executor or administrator may, within 80 days after filing his return 
of the amount so fixed or assessed by the federal government, file with the 
Secretary of Revenue a petition to have the value of said estate reassessed and 
the same reduced to the amount as fixed or assessed by the federal government. 
In either event the Secretary of Revenue shall proceed to determine, from such 
evidence as may be brought to his attention or which he shall otherwise acquire, 
the correct value of the said estate, and if the valuation is changed, he shall 
reassess the taxes due by said estate under this Article and notify the executor 
or administrator of such fact. In the event the valuation of said estate shall be 
decreased and if there shall have been an overpayment of the tax in the amount 
of three dollars ($3.00) or more, the Secretary of Revenue shall, within 60 days 
after the final determination of the value of said estate and the assessment of 
the correct amount of tax against the same, refund the amount of such excess 
tax theretofore paid. In the event that the amount of such overpayment is less 
than three dollars ($3.00) the overpayment shall be refunded upon receipt by the 
Secretary of Revenue of a written demand for such refund from the taxpayer. 
No overpayment shall be refunded, irrespective of whether upon discovery or 
receipt of written demand if such discovery is not made or such demand is not 
received within three years from the date set by the statute for the filing of the 
return, or within six months after the date of the final determination of the 
federal estate tax liability, or within six months from the date of the payment 
of the tax alleged to be an overpayment, whichever is the later. 

(b) If the executor or administrator shall fail to file with the Secretary of 
Revenue the return under oath or affirmation, stating the amount or value at 
which the estate was assessed by the federal government as provided for in this 
section, the Secretary of Revenue shall assess and collect from the executor or 
administrator a penalty equal to twenty-five percent (25%) of the amount of any 
additional tax which may be found to be due by such estate upon reassessment 
and reappraisal thereof, which penalty shall under no condition be less than 
twenty-five dollars ($25.00) or more than five hundred dollars ($500.00) and 
which cannot be remitted by the Secretary of Revenue except for good cause 
shown. The Secretary of Revenue is authorized and directed to confer quarterly 
with the Department of Internal Revenue of the United States government to 
ascertain the value of estates in North Carolina which have been assessed for 
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taxation by the federal government, and he shall cooperate with the said 
Department of Internal Revenue, furnishing to said Department such 
information concerning estates in North Carolina as said Department may 
request. (1939, c. 158, s.26;'1957, c. 1840, s..14; 1967) ¢. 1171; 1973, c. 476, 5: 193:) 

Editor’s Note. — For survey of 1976 case law instead to the “events” of an_ executor 
on taxation, see 55 N.C.L. Rev. 1083 (1977). contesting the Secretary of Revenue’s 

This section requires the Secretary of increasing the estate value or petitioning the 
Revenue to value assets of an estate at the Secretary to reduce the estate value. Stanback v. 
same amount as for federal estate tax Coble, 80 N.C. App. 533, 227 8.E.2d 175, cert. 
purposes, and the fifth sentence of subsection denied, 291 N.C. 177, 229 S.E.2d 690 (1976). 

(a) does not qualify this requirement but refers 

§ 105-30. Executor defined. — Wherever the word “executor” appears in this 
Article it shall include executors, administrators, collectors, committees, 
trustees, and all fiduciaries. (1939, c. 158, s. 27.) 

§ 105-31. Additional remedies for enforcement of tax. — In addition to all 
other remedies which may now exist under the law, or may hereafter be 
established, for the collection of the taxes imposed by the preceding sections of 
this Article, the tax so imposed shall be a lien upon all of the property and upon 
all of the estate, with respect to which the taxes are levied, as well as collectible 
out of any other property, resort to which may be had for their payment; and 
the said taxes shall constitute a debt, which may be recovered in an action 
brought by the Secretary of Revenue in any court of competent jurisdiction in 
this State, and/or in any court having jurisdiction of actions of debt in any state 
of the United States, and/or in any court of the United States against an 
administrator, executor, trustee, or personal representative, and/or any person, 
corporation, or concern having in hand any property, funds, or assets of any 
nature, with respect to which such tax has been imposed. No title or interest to 
such estate, funds, assets, or property shall pass, and no disposition thereof shall 
be made by any person claiming an interest therein until the said taxes have been 
TUN Y pails Uae acon oc elcome ote Ors, Log.) 

Cited in Pulliam v. Thrash, 245 N.C. 636, 97 

S.1.20 Zoe (1957): 

§ 105-32. Uncollected inheritance taxes remitted after 20 years. — All 
inheritance taxes levied by. the State which remain uncollected 20 years or more 
after the death of the person upon whose estate said taxes were levied shall be, 
and they are hereby remitted. The provisions of this section shall be retroactive 
from the date of its enactment. (1935, c. 483; 1949, c. 605; 1971, ¢. 806, s. 2.) 

Editor’s Note. — This section was formerly 
§ 105-404. It was transferred to its present 
position by Session Laws 1971, c. 806, s. 2. 

ARTICLE 2. 

Schedule B. License Taxes. 

§ 105-33. Taxes under this Article. — (a) Taxes in this Article or schedule 
shall be imposed as State license taxes for the privilege of carrying on the 
business, exercising the privilege, or doing the act named, and nothing in this 
Article shall be construed to relieve any person, firm, or corporation from the 
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payment of the tax prescribed in this Article or schedule: Provided, the obtaining 
of a license required by this Article shall not of itself authorize the practice of 
a Rises business, or trade for which a State qualification license is 
required. 

b) If the business made taxable or the privilege to be exercised under this 
Article or schedule is carried on at two or more separate places, a separate State 
license for each place or location of such business shall be required. 

(c) Every State license issued under this Article or schedule shall be for 12 
months, shall expire on the thirtieth day of June of each year, and shall be for 
the full amount of tax prescribed; provided, that where the tax is levied on an 
annual basis and the licensee begins such business or exercises such privilege 
after the first day of January and prior to the thirtieth day of June of each year, 
then such licensee shall be required to pay one half of the tax prescribed other 
than the tax prescribed to be computed and levied upon a gross receipts and/or 
percentage basis for the conducting of such business or the exercising of such 
privilege to and including the thirtieth day of June, next following. Every county, 
city and town license issued under this Article or schedule shall be for 12 months, 
and shall expire on the thirty-first day of May or thirtieth day of June of each 
year as the governing body of such county, city or town may determine: 
Provided, that where the licensee begins such business or exercises such 
privilege after the expiration of seven months of the current license year of such 
municipality, then such licensee shall be required to pay one half of the tax 
prescribed other than the tax prescribed to be computed upon a gross receipts 
and/or percentage basis. 

(d) The State license issued under G.S. 105-41, 105-42, 105-45, 105-48, 105-53, 
105-54, 105-55, 105-56, 105-57, 105-58, 105-59 and 105-91 shall be and constitute 
a personal privilege to conduct the profession or business named in the State 
license, shall not be transferable to any other person, firm or corporation and 
shall be construed to limit the person, firm or corporation named in the license 
to conducting the profession or business and exercising the privilege named in 
the State license to the county and/or city and location specified in the State 
license, unless otherwise provided in this Article or schedule. Other license 
issued for a tax year for the conduct of a business at a specified location shall 
upon a sale or transfer of the business be deemed a sufficient license for the 
succeeding purchaser for the conduct of the business specified at such location 
for the balance of the tax year: Provided, that if the holder of a license under 
this schedule moves the business for which a license has been paid to another 
location, a new license may be issued to the licensee at a new location for the 
balance of the license year, upon surrender of the original license for 
cancellation and the payment of a fee of five dollars ($5.00) for each license 
certificate reissued. 

(e) Whenever, in any section of this Article or schedule, the tax is graduated 
with reference to the population of the city or town in which the business is to 
be conducted or the privilege exercised, the minimum tax provided in such 
section shall be applied to the same business or privilege when conducted or 
exercised outside of the municipality, unless such business is conducted or 
privilege exercised within one mile of the corporate limits of such municipality, 
in which event the same tax shall be imposed and collected as if the business 
conducted or the privilege exercised were inside of the corporate limits of such 
municipality: Provided, that with respect to taxes in this Article, assessed on a 
population basis, the same rates shall apply to incorporated towns and 
unincorporated places or towns alike, with the best estimate of population 
available being used as a basis for determining the tax in unincorporated places 
or towns. The term “places or towns” means any unincorporated community, 
point or collection of people having a geographical name by which it may be 
generally known, and is so generally designated. 
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(f) All State taxes imposed by this Article shall be paid to the Secretary of 
Revenue, or to one of his deputies; shall be due and payable on or before the first 
day of July of each year, and after such date shall be deemed delinquent, and 
abate to all the remedies available and the penalties imposed for the payment 
of Henan State license and privilege taxes; provided, that if a person, firm, 
or corporation begins any business or the exercise of any privilege requiring a 
license under this Article or schedule after the thirtieth day of June and prior 
to the thirtieth day of the following June of any year, then such person, firm, 
or corporation shall apply for and obtain a State license for conducting such 
business or exercising any such privilege in advance, and before the beginning 
of such business or the exercise of such privilege; and a failure to so apply and 
to obtain such State license shall be and constitute a delinquent payment of the 
State license tax due, and such person, firm, or corporation shall be subject to 
the remedies available and penalties imposed for the payment of such delinquent 
taxes. 

(z) The taxes imposed and the rates specified in this Article or schedule shall 
apply to the subjects taxed on and after the first day of June, 1939, and prior 
to said date the taxes imposed and the rates specified in the Revenue Act of 1937 
shall apply. 

(h) It shall be the duty of a grantee, transferee, or purchaser of any business 
or property subject to the State license taxes imposed in this Article to make 
diligent inquiry as to whether the State license tax has been paid, but when such 
business or property has been granted, sold, transferred, or conveyed to an 
innocent purchaser for value and without notice that the vendor owed or is liable 
for any of the State license taxes imposed under this Article, such property, 
while in the possession of such innocent purchaser, shall not be subject to any 
lien for such State license taxes. 

(i) All county or municipal taxes levied by the board of county commissioners 
of any county, or by the board of aldermen or other governing body of an 
municipality within this State, under the authority conferred in this Article, shall 
be collected by the sheriff or tax collector of such county and by the tax collector 
of such city, and the county or municipal license shall be issued by such officer. 

(j) Any person, firm, or corporation who shall wilfully make any false 
statement in an application for a license under any section of this Article or 
schedule shall be guilty of a misdemeanor, and upon conviction shall be fined 
and/or imprisoned in the discretion of the court, which fine shall not be less than 
the amount of tax specified under such section, and shall be in addition to the 
amount of such tax. 

(k) Wherever the business taxed in G.S. 105-61, 105-62, 105-79 and/or 105-84 
is of a seasonal character at summer or winter resorts, license may be issued for 
such seasonal business at one half of the annual license tax for the four months’ 
period from June first to October first in summer resorts and from December 
first to April first in winter resorts. (1939, c. 158, s. 100; 1948, ¢. 400, s. 2; 1951, 
Bea pains ib. so avai ad eae n tit ones meld gah Wecmas ad Iiaia vinden | 
pe Aled 

Cross Reference. — As to power of county to 
levy license taxes as authorized by this Article, 
see § 153A-152. 

Editor’s Note. — The 1977 Amendment, 
effective July 1, 1977, deleted ‘105-41.1” and 
“105-43” from the list of statutory provisions in 
the first sentence of subsection (d). 

Section 105-48, referred to in subsection (d), 
was repealed by Session Laws 1979, c. 67, 
effective July 1, 1979. Section 105-79, referred to 
in subsection (k), was repealed by Session Laws 

1979, c. 150, s. 4, effective July 1, 1979. Section 
105-84, also referred to in subsection (k), was 
repealed by Session Laws 1979, ¢. 150, s. 5, 
effective July 1, 1979. 

For comment on 1943 amendment which made 
additions to the section, see 21 N.C.L. Rev. 368. 

Where Several Occupations Conducted by 
Individual. — Where several occupations are 
conducted in a town by the same individual, a 
privilege tax on one does not prevent a similar 
tax on another. Guano Co. v. Town of Tarboro, 
126 N.C. 68, 35 S.E. 231 (1900). 
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Where Goods Manufactured in Another 
State. — The right of a state to tax traders, 
professions and avocations within the borders of 
the state is unquestionable, though the goods 
dealt in be manufactured in another state. State 
v. Gorham, 115 N.C. 721, 20 S.E. 179 (1894). 

Peddling. — A State license issued under 
§ 105-53 authorizes the licensee to engage in the 

CH. 105. TAXATION § 105-36.1 

Applied in Eastern Carolina Tastee-Freez, 
Inc. v. City of Raleigh, 256 N.C. 208, 123 S.E.2d 
632 (1962). 

Stated in Greene vy. City of Winston-Salem, 
287 N.C. 66, 213 S.E.2d 231 (1975). 

Cited in State v. Warren, 211 N.C. 75, 189 S.E. 
108 (1987); Duke Power Co. v. Bowles, 229 N.C. 
143, 48 S8.E.2d 287 (1948); Northcutt v. Clayton, 

business of peddling. State v. Byrd, 259 N.C. 269 N.C. 428, 152 S.E.2d 471 (1967). 
141, 1380 S.E.2d 55 (1963). 

§ 105-34: Repealed by Session Laws 1979, c. 68, effective July 1, 1979. 

§ 105-35: Repealed by Session Laws 1979, c. 72, effective July 1, 1979. 

§ 105-36. Amusements — manufacturing, selling, leasing, or distributing 
moving picture films or checking attendance at moving picture shows. — 
Every person, firm, or corporation engaged in the business of manufacturing, 
selling, leasing, furnishing and/or distributing films to be used in this State in 
moving picture theatres or other places at which an admission fee is charged 
shall apply for and obtain from the Secretary of Revenue a statewide license for 
the privilege of engaging in such business 1n this State, and shall pay for such 
license a tax of six hundred and twenty-five dollars ($625.00): Provided, that 
ersons, firms, or corporations aniaced: exclusively in the business of selling, 
easing, furnishing and/or distributing films for use in places where no 
admission fee is charged or in schools, public or private, and other institutions 
of learning in this State, shall pay a tax of twenty-five dollars ($25.00). 
Any person, firm, or corporation engaged under contract or for compensation 

in the business of checking the attendance of any moving picture or show for 
the purpose of ascertaining attendance or amount of admission receipts at any 
theatre or theatres shall apply for and obtain from the Secretary of events a 
statewide license for the privilege of engaging in such business in this State, and 
shall pay for such license an annual tax of two hundred and fifty dollars 
($250.00): Provided, that persons engaged in the public practice of accounting 
and licensed under G.S. 105-41(c) shall be exempt from the payment of this 
license tax. 

Counties, cities, and towns shall not levy a license tax on the business taxed 
rr a section. (1939, c. 158, s. 104; 1947, c. 981; 1965, c. 641; 19738, ce. 476, 
s. 193. 

§ 105-36.1. Amusements — outdoor theatres. — (a) Every person, firm or 
corporation engaged in the business of operating an outdoor or drive-in moving 
picture show or places where vaudeville exhibitions or performances are given 
for compensation shall apply for and obtain in advance from the Secretary of 
Revenue a State license for the privilege of engaging in such business and shall 
pay a tax in accordance with the following schedule: 

or drive-in or outdoor theatres located in or within 10 miles of the corporate 
limits of cities and towns of 

Car Capacity Car Capacity Car Capacity Car Capacity 
Up to 150 150 to 300 300 to 500 500 or over 

Less than 3.000 pop. $ .67 per car $ .74 per car $ .80 per car $ .87 per car 
3,000 to 5,000 pop. .74 per car .80 per car .87 per car .94 per car 

5,000 to 10,000 pop. .80 per car .87 per car .95 per car 1.00 per car 
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Car Capacity Car Capacity Car Capacity Car Capacity 
Up to 150 150 to 300 300 to 500 500 or over 

10,000 to 20,000 pop. .87 per car .94 per car 1.00 per car 1.07 per car 
20,000 to 40,000 pop. .94 per car 1.00 per car 1.07 per car 1.17 per car 
40,000 and over 1.00 per car 1.07 per car 1.17 per car 1.34 per car 

In addition to the foregoing tax based upon population and car capacity, every 
operator of a business taxed under this section shall pay a tax of one dollar 
($1.00) for each seat or seating space provided for patrons outside of motor 
vehicles driven into the enclosure by patrons. For the purpose of this section, 
car capacity shall be determined by the number of outlets provided for individual 
speakers. In the case of drive-in or outdoor theatres not equipped with individual 
speakers or outlets therefor, but which are equipped with one or more central 
speakers, the car capacity shall be regarded and rated as 200. 

In the case of drive-in or outdoor theatres located within 10 miles of the 
corporate limits of more than one municipality, the tax herein levied shall be paid 
in accordance with the rate applicable to the largest of such municipalities. 

For the purpose of this section, unincorporated communities shall be regarded 
as incorporated municipalities, with the corporate limits deemed to extend one 
mile in every direction from the intersection of the two principal streets in such 
unincorporated community; and if there is no such intersection, then from the 
recognized business center of such unincorporated community. 

In the case of drive-in or outdoor theatres located more than 10 miles from 
the corporate limits of any municipality, the tax shall be paid at the rate herein 
provided for such theatres located within 10 miles of the corporate limits of a 
municipality having a population of 3,000 to 5,000. 

In the case of drive-in or outdoor theatres operating less than six months each 
year, the tax shall be one half the tax herein levied. 

(b) Cities and towns may levy upon the businesses taxed in this section not 
in excess of the following amounts: 

In cities or towns of less than 1,500 population ............. $ 12.50 
In cities or towns of 1,500 and less than 3,000 population ..... 31.25 
In cities or towns of 3,000 and less than 5,000 population ...... 62.50 
In cities or towns of 5,000 and less than 10,000 population ..... 87.50 
In cities or towns of 10,000 and less than 15,000 population .... 137.50 
In cities or towns of 15,000 and less than 25,000 population .... 187.50 
In cities or towns of 25,000 population or over .............. 212.50 

(1949. 023922812 1951..6 1340 1621 059 ec. 120948. 9K alba. 4 (6.5a1050) 

§ 105-37. Amusements — moving pictures or vaudeville shows — 
admission. — (a) Every person, firm, or corporation engaged in the business 
of operating a moving picture show or place where vaudeville exhibitions or 
performances are given or operating a theatre or opera house where public 
exhibitions or performances are given for compensation shall apply for and 
obtain in advance from the Secretary of Revenue a State license for the privilege 
of engaging in such business, and shall pay for such State license for each room, 
hall, or tent used the following tax: 

Population Seating Capacity Seating Capacity Seating Capacity 
of up to of over 

Cities or towns 600 Seats 600 to 1200 Seats 1200 Seats 

Ee ces BS Uigeeeies $ 62.50 $ 75.00 $ 100.00 
1,500 and less 
ENA VOU goatee areas a te 100.00 125.00 150.00 



§ 105-37 CH. 105. TAXATION § 105-37 

Population Seating Capacity Seating Capacity Seating Capacity 
of up to of over 

Cities or towns 600 Seats 600 to 1200 Seats 1200 Seats 

3,000 and less 
brary, OOO. sorta hereuser 49 susie bray’ 125.00 150.00 200.00 

5,000 and less 
than 1.0:000 psig ive seus 175.00 200.00 300.00 

10,000 and less 
than’ 15;000 Pere atik corres 200.00 300.00 400.00 

15,000 and less 
than So, QUUiserer Levitt We. Wa eee 250.00 400.00 500.00 

‘25,000 and less 
than iO0Oereretvalired om ange tes 300.00 500.00 750.00 

40 000 .0ngovernw gemrscwethinige das 350.00 700.00 1,200.00 

(b), (c) Repealed by Session Laws 1979, ¢c. 801, s. 26, effective July 1, 1979. 
(d) For any moving picture show operated at bathing beaches or resort towns 

for less than six months each year, the tax levied shall be one half the annual 
tax provided above, based upon the population of the city or town in which such 
seasonal moving picture show shall be operated. 

(e) For any motion picture show operating three days or less each week, the 
tax levied shall be one half the annual tax provided above, based upon the 
population of the city or town in which such theatre is located. 

(f) Counties shall not levy any license tax on the business taxed under the 
foregoing portions of this section. On the business described in the first 
paragraph of this section, cities and towns may levy a license tax not in excess 
of the following: 

In cities or towns of less than 1,500 population ......... $ 12.50 
In cities or towns of 1,500 and less than 3,000 population 31.25 
In cities or towns of 8,000 and less than 5,000 population .. . 62.50 
In cities or towns of 5,000 and less than 10,000 population . . . 87.50 
In cities or towns of 10,000 and less than 15,000 population 137.50 
In cities or towns of 15,000 and less than 25,000 population 187.50 
In cities or towns of 25,000 population or over .......... 212.50 

On a business described in subsections (d) or (e) of this section, cities and towns 
may levy a license tax not in excess of one half of the tax authorized by the 
schedule set forth in this subsection. (1939, ¢. 158, s. 105; 1943, c. 400, s. 2; 1945, 
Cri USeee Poa g ee CrUL Sic. L040. Cr one, Sloe, 1201 1957 “e340, Si 221959, 
Coleen eld oC (O27 Soo sO Cr ODS. leet 19, Co O01, 88.2072 14) 

Editor’s Note. — The 1977 amendment theatres. The amendment also rewrote the last 

deleted language relating to theatres “operated 
exclusively for colored people” in former 
subsection (c). 

The 1979 amendment, effective July 1, 1979, 
rewrote the table of rates. in subsection (a), 
repealed former subsections (b) and (¢), which 
provided respectively for the rate of tax of any 
moving picture show operating more than two 
miles from the business center of any city 
having a population of twenty-five thousand or 
over, and for the rate of tax of any moving 
picture show operated within the city limits or 
within one mile of the corporate limits of any city 
having a population of twenty-five thousand or 
over, and known as neighborhood or suburban 

sentence of subsection (f). 
For comment on the 1948 amendment which 

rewrote the section, see 21 N.C.L. Rev. 368. 
Educational Entertainment Hall Exempt. — 

A musical conservator, owning a hall in which it 
gives musical entertainments for the special 
benefit of its pupils and teachers, charging for 
admission thereto, is not liable for the opera 
house tax herein provided. Markham y. Southern 
Conservatory of Music, 180 N.C. 276, 41 S.E. 531 
(1902). 

The federal census in use at the time is the 
basis of determining population for the 
purposes of this section. State v. Prevo, 178 N.C. 
740, 101 S.E. 370 (1919). 
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§ 105-37.1. Amusements — forms of amusement not otherwise taxed. — (a) 
Every person, firm or corporation engaged in the business of giving, offering 
or managing any form of entertainment or amusement not otherwise taxed or 
specifically exempted in this Article, for which an admission is charged, shall pay 
an annual license tax for each room, hall, tent or other place where such 
admission charges are made, graduated according to population, as follows: 

In cities or towns of less than 1,500 population ............ $10.00 
In cities or towns of 1,500 and less than 3,000 population ...... 15.00 
In cities or towns of 3,000 and less than 5,000 population ..... 20.00 
In cities or towns of 5,000 and less than 10,000 population ..... 25.00 
In cities or towns of 10,000 and less than 15,000 population .... 30.00 
In cities or towns of 15,000 and less than 25,000 population .... 40.00 
In cities or towns of 25,000 population or over ............ 50.00 
In addition to the license tax levied in the above schedule, such person, firm, 

or corporation shall pay an additional tax upon the gross receipts of such 
business at the rate of tax levied in Article V, Schedule E, G.S. 105-164 to 
105-187, upon retail sales of merchandise. Reports shall be made to the Secretary 
of Revenue, in such form as he may prescribe, within the first 10 days of each 
month covering all such gross receipts for the previous month, and the additional 
tax herein levied shall be paid monthly at the time such reports are made. The 
annual license tax herein levied shall be treated as an advance payment of the 
tax upon gross receipts herein levied, and the annual license tax shall be applied 
as a credit upon or advance payment of the gross receipts tax. 

Every person, firm, or corporation giving, offering, or managing any dance 
or athletic contest of any kind, except high school and elementary school athletic 
contests, for which an admission fee in excess of fifty cents (50¢) is charged, 
shall pay an annual license tax of five dollars ($5.00) for each location where such 
charges are made, and, in addition, a tax upon the gross receipts derived from 
admission charges in excess of fifty cents (50¢) at the rate of tax levied in Article 
V, Schedule E, G.S. 105-164 to 105-187, upon retail sales of merchandise. The 
additional tax upon gross receipts shall be levied and collected in accordance with 
such regulations as may be made by the Secretary of Revenue. No tax shall be 
levied on admission fees for high school and elementary school contests. The tax 
levied in this last portion of this section shall apply to all privately owned toll 
bridges, including all charges made for all vehicles, freight and passenger, and 
ae minimum charge of fifty cents (50¢) for admission shall not apply to bridge 
tolls. 

Dances and other amusements actually promoted and managed by civic 
organizations and private and public secondary schools, shall not be subject to 
the license tax imposed by this section and the first one thousand dollars ($1,000) 
of gross receipts derived from such events shall be exempt from the gross 
receipts tax herein levied when the entire proceeds of such dances or other 
amusements are used exclusively for the school or civic and charitable purposes 
of such organizations and not to defray the expenses of the organization 
conducting such dance or amusement. The mere sponsorship of dance or other 
amusement by such a school, civic, or fraternal organization shall not be deemed 
to exempt such dance or other amusement as provided in this paragraph, but the 
exemption shall apply only when the dance or amusement is actually managed 
and conducted by the school, civic, or fraternal organization and the proceeds are 
used as hereinbefore required. 

(b) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of one half the 
base tax levied herein. 

(c) No tax shall be collected pursuant to this section with respect to 
entertainments or amusements offered or given on the Cherokee Indian 
reservation when the person, firm or corporation giving, offering or managing 
such entertainment or amusement is authorized to do business on the 
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reservation and pays the tribal gross receipts levy to the tribal council. (1939, 
051085)8i41053019439¢. 400, s22°1945,1¢, 108) s..2;:1947;'c..5014s. 2: 1963; c. 1231; 
LIGK; ie OGG OTA NCRAT OG Sal 93 1 LOM 09.65 (e852) 

Local Modification. — Cabarrus: 1961, c. 
1032. 

Cross Reference. — As to interest borne by 
the tax on gross receipts levied in subsection (a), 
see § 105-109.1. 

Editor’s Note. — Sections 105-164 and 105-165 
- to 105-187, referred to in subsection (a), have 

sales and use tax levied in Schedule E, see 
§ 105-164.1 et seq. 

The 1977 amendment, effective July 1, 1977, 

inserted “organizations” and deleted ‘net’ 
preceding ‘‘proceeds of such dances” in the first 
sentence of the fourth paragraph of subsection 
(a). 

been repealed. For present provisions as to the 

§ 105-38. Amusements — circuses, menageries, wild west, dog and/or pony 
shows, etc. — Every person, firm, or corporation engaged in the business of 
exhibiting performances, such as a circus, menagerie, wild west show, dog 
and/or pony show, or any other show, exhibition or performance similar thereto, 
not taxed in other sections of this Article, shall apply for and obtain a State 
license from the Secretary of Revenue for the privilege of engaging in such 
business, and pay for such license the following tax for each day or part of a day: 

(1) Such shows and/or exhibitions traveling on railroads and requiring 
transportation of: 

Notamipner Ln aneti0, CArs spin cilia, dat ieee cues Oe Webectal thet. = $ 30.00 
NYRR Oa IVelCArs eINGHISI VAs. 4) tua Wie tues, Wrath ls aes a aL iv 45.00 
SIXGLORLUI CATS sHICIISIVOtpaumac Weck Rien i Ok ihe Corea 90.00 
Lae LOSULCATS IN CLIS uber Wate al ok Be Ok cat reals Meno 125.00 
Bee SOULCATSMEITIC OSV CamtRs tie ce Me aia mila Tal ah oa al eel oat 
BUELOsUCCATS SINCE Ce Lael tie TE RCE ei A eat AEs te aod a m2 0 .Uu 
VeiioU Cals See a nk! bes: hte Ree RM Maan ns, oc part, 300.00 

(2) Such shows and/or exhibitions traveling by automobiles, trucks, or 
other vehicles, other than railroad cars, and requiring transportation 
by: 

POT OUGTHEMOLUCOIC CC Me Aa ee OE are eek hire boo 
PAI CCOS OSI CCE NICION in he a) ce Ma ek MEE oe ee et 10.00 
SSO UUs RIC LOSS Us sil ee cei tR OE Ceca ee ne MS ae etc BE aa 15.00 
tLe Paper WP G EY 9 hfe Ftc ie ete ope ed, “ib eee ae a a ee 25.00 
ee US eC ICS a) ne mete MI Ue ka ee 45.00 
PRU SOUICICCUM Cis Ge Moe Cae Te te ke ey 60.00 
AE er ROE) ATT Ee me tale eel oles eS FURS 75.00 
RM HU NICI OG ene, MEd eR ME ce nee BRE ee a 100.00 
Over 100 vehicles, per vehicle in excess thereof ......... 5.00 

It is the intent of this subdivision that every vehicle used in 
transporting circus property or personnel, whether owned by the circus 
or by others, shall be counted in computing the tax. 

(3) Every person, firm, or corporation by whom any show or exhibition 
taxed under this section is owned or controlled shall file with the 
Secretary of Revenue, not less than five days before entering this State 
for the purpose of such exhibitions or performances therein, a 
statement, under oath, setting out in detail such information as may be 
required by the Secretary of Revenue covering the places in the State 
where exhibitions or performances are to be given, the character of the 
exhibitions, the mode of travel, the number of cars or other 
conveyances used in transferring such shows, and such other and 
further information as may be required. Upon receipt of such 
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statement, the Secretary of Revenue shall fix and determine the 
amount of State license tax with which such person, firm, or corporation 
is chargeable, shall endorse his findings upon such statement, and shall 
transmit a copy of such statement and findings to each such person, 
firm, or corporation to be charged, to the sheriff or tax collector of each 
county in which exhibitions or performances are to be given, and to the 
division deputy of the Secretary of Revenue, with full and particular 
instructions as to the State license tax to be paid. Before giving any of 
the exhibitions or performances provided for in such statement, the 
person, firm, or corporation making such statement shall pay the 
Secretary of Revenue the tax so fixed and determined. If one or more 
of such exhibitions or performances included in such statement and for 
which the tax has been paid shall be canceled, the Secretary of Revenue 
may, upon proper application made to him, refund the tax for such 
canceled exhibitions or performances. Every such person, firm, or 
corporation shall give to the Secretary of Revenue a notice of not less 
than five days before giving any of such exhibitions or performances 
in each county. 

(4) The sheriff of each county in which such exhibitions or performances are 
advertised to be exhibited shall promptly communicate such 
information to the Secretary of Revenue; and if the statement required 
in this section has not been filed as provided herein, or not filed in time 
for certified copies thereof, with proper instructions, to be transmitted 
to the sheriffs of the several counties and the division deputy 
commissioner, the Secretary of Revenue shall cause his division deputy 
to attend at one or more points in the State where such exhibitions or 
performances are advertised or expected to exhibit, for the purpose of 
securing such statement prescribed in this section, of fixing and 
determining the amount of State license tax with which such person, 
firm, or corporation is taxable, and to collect such tax or give 
instructions for the collection of such tax. 

(5) Every such person, firm, or corporation by whom or which any such 
exhibition or performance described in this section is given in any 
county, city or town, or within five miles thereof, wherein is held an 
annual agricultural fair, during the week of such annual agricultural 
fair, shall pay a State license of one thousand dollars ($1,000) for each 
exhibition or performance in addition to the license tax first levied in 
this section, to be assessed and collected by the Secretary of Revenue 
or his duly authorized deputy. 

(6) The provisions of this section, or any other section of this Article, shall 
not be construed to allow without the payment of the tax imposed in this 
section, any exhibition or performance described in this section for 
charitable, benevolent, educational, or any other purpose whatsoever, 
by any person, firm, or corporation who is engaged in giving such 
exhibitions or performances, no matter what terms of contract may be 
entered into or under what auspices such exhibitions or performances 
are given. It being the intent and purpose of this section that every 
person, firm, or corporation who or which is engaged in the business of 
giving such exhibitions or performances, whether a part or all of the 
proceeds are for charitable, benevolent, educational, or other purposes 
or not, shall pay the State license tax imposed in this section. 

(7) Every such person, firm, or corporation who shall give any such 
exhibitions or performances mentioned in this section within this State, 
before the statement provided for has been filed with the Secretary of 
Revenue, or before the State license tax has been paid, or which shall, 
after the filing of such statement, give any such exhibitions or 
performances taxable at a higher rate than the exhibition or 
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performance authorized by the Secretary of Revenue upon the 
statement filed, shall pay a State license tax of fifty percent (50%) 
greater than the tax hereinbefore prescribed, to be assessed and 
collected either by the Secretary of Revenue or by his division deputy. 

Upon all performances taxable under this section there is levied, in 
addition to the license tax levied in this section, a tax upon the gross 
receipts of such business at the rate of tax levied in Schedule EK, G.S. 
105-164 to 105-187, upon retail sales of merchandise. The license tax 
herein levied shall be treated as an advance payment of the tax upon 
gross receipts herein levied, and the license tax shall be applied as a 
credit upon or advance payment of the gross receipts tax. The Secretary 
of Revenue may adopt such regulations as may be necessary to 
effectuate the provisions of this section and shall prescribe the form 
and character of reports to be made, and shall have such authority of 
Supervision as may be necessary to effectuate the purpose of this 
Subchapter. 

(8) In lieu of the tax levied in G.S. 105-86, each circus, or other form of 
amusement taxed under this section, advertising by means of outdoor 
advertising displays, a bill posting or as otherwise defined in G.S. 
105-86, shall pay a tax of one hundred dollars ($100.00) for a statewide 
license for the privilege of advertising in this manner, said tax to be in 
addition to the other taxes levied in this section. 

(9) Counties, cities, and towns may levy a license tax on the business taxed 
under this section not in excess of one half of the license tax levied by 
the State, but shall not levy a parade tax or a tax under subdivision (8) 
of, thisesection. (1939; ¢4158,'s...106}1973).c. 476, s.:193.) 

Cross Reference. — As to interest borne by been repealed. For present provisions as to the 
the tax on gross receipts levied in subdivision (7), sales and use tax levied in Schedule E, see 
see § 105-109.1. § 105-164.1 et seq. 

Editor’s Note. — Sections 105-164 and 105-165 

to 105-187, referred to in subdivision (7), have 

§ 105-39. Amusements — carnival companies, etc. — (a) Every person, firm, 
or corporation engaged in the business of a carnival company or a show of like 
kind, moving picture and vaudeville shows, museums and menageries, 
merry-go-rounds, Ferris wheels, riding devices, and other like amusements, and 
enterprises, conducted for profit, under the same general management, or an 
aggregate of shows, amusements, eating places, riding devices, or any of them 
operating together on the same lot or contiguous lots or streets, traveling from 
place to place, whether owned and actually operated by separate persons, firms, 
or corporations or not, filling week-stand engagements, or giving week-stand 
exhibitions, under canvas or not, shall apply for and obtain from the Secretary 
of Revenue a State license for the privilege of engaging in such business or 
amusement, and shall pay for such license for each week, or part of a week, a 
tax based according to the population of the city or town in which such carnival 
is showing as follows: 

In cities or towns of less than 2,500 population ......... $100.00 
In cities or towns of 2,500 population and less than 10,000... . 200.00 
In cities or towns of more than 10,000 population ......... 300.00 

Provided that any carnival operating within a radius of five miles of any city 
shall pay the same tax as if they were actually showing within the city limits of 
said town. Provided further that if such a carnival operates over five miles from 
any city or town such a carnival shall be liable for a tax of one hundred dollars 
($100.00) per week or part of a week. 
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Provided, that when a person, firm or corporation exhibits only riding devices, 
or riding devices along with two or less concession stands which are not a part 
of, nor used in connection with, any carnival company, the tax shall be five 
dollars ($5.00) per week for each such riding device or concession stand. In lieu 
of the five dollars ($5.00) per week tax levied herein, a person, firm or 
corporation may apply for an annual statewide license, and the same may be 
issued by the Secretary of Revenue for the sum of two hundred dollars ($200.00) 
per riding device or concession stand, paid in advance, prior to the first exhibition 
in the State, shall be valid in any county, and shall be in full payment of all State 
license taxes imposed in this section. Counties, cities and towns may levy and 
collect a license tax upon such riding devices or concession stands not in excess 
of five dollars ($5.00) for each such device or concession stand. 

Provided further, that except for the operation of two or less concession 
stands, as authorized above, it shall be unlawful under this section for the 
owners and/or operators of riding devices to operate, or cause to be operated, 
any show, game, stand or other attraction whatsoever. 

Provided, further, that the work ‘“‘week”’ shall, for the purpose of this section, 
mean any seven consecutive days. 

(b) This section shall not repeal any local act prohibiting any of the shows, 
exhibitions, or performances mentioned in this section, or limit the authority of 
the board of county commissioners of any county, or the board of aldermen or 
other governing body of any city or town, in prohibiting such shows, exhibitions, 
or performances. If the Secretary of Revenue shall issue a State license for any 
such show, exhibition, or performance in any county or municipality having a 
local statute prohibiting the same, then the said State license shall not authorize 
such show, exhibition, or performance to be held in such county or municipality, 
but the Secretary of Revenue shall refund, upon proper application, the tax paid 
for such State license. 

The taxes levied herein shall not apply to any eating places or concession 
stands operated wholly and exclusively by any church, school, or civic 
organization. 

(c) Subject to the exceptions provided in subsection (b), no person, firm, or 
corporation, nor any aggregation of same, giving such shows, exhibitions, or 
performances shall be relieved from the payment of the tax levied in this section, 
regardless of whether or not the State derives a benefit from the same. Nor shall 
any carnival operating or giving performances or exhibitions in connection with 
any fair in North Carolina be relieved from the payment of tax levied in this 
section. It is the intent and purpose of this section that every person, firm, or 
corporation, or aggregation of same which is engaged in the giving of such 
shows, exhibitions, performances, or amusements, whether the whole or a part 
of the proceeds are for charitable, benevolent, educational, or other purposes 
whatsoever, shall pay the State license taxes provided for in this section. 

It is not the purpose of this Article to discourage agricultural fairs in the State, 
and to further this cause, no carnival company will be allowed to play a “still 
date” in any county where there is a regularly advertised agricultural fair, 30 
days prior to the dates of said fair. An agricultural fair shall be construed as 
meaning one that has operated at least one year prior to March 24, 1939. 
Upon all performances taxable under this section there is levied, in addition 

to the license tax levied in this section, a tax upon the gross receipts of such 
business at the rate of tax levied in Schedule E, G.S. 105-164 to 105-187, upon 
retail sales of merchandise. The license tax herein levied shall be treated as an 
advance payment of the tax upon the gross receipts herein levied, and the license 
tax shall be applied as a credit upon or advance payment of the gross receipts 
tax. The Secretary of Revenue may adopt such regulations as may be necessary 
to effectuate the provisions of this section and shall prescribe the form and 
character of reports to be made, and shall have such authority or supervision as 
may be necessary to effectuate the purposes of this Subchapter. 
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Nothing herein contained shall prevent veterans’ organizations and posts 
chartered by Congress or organized and operated on a statewide or nationwide 
basis from holding fairs or tobacco festivals on any dates which they may select, 
provided said fairs or festivals have heretofore been held as annual events. 

(d) Counties, cities and towns may levy a license tax on the business taxed 
hereunder not in excess of one half of that levied by the State. (1939, c. 158, s. 
(N41) OC note ho Lod, Co pUl 82: 195] eo hdd. e2: LOTS. co ATG es. 19e. C: 
eel. Oo Grae Bey) laos Ce 10) 

Cross Reference. — As to interest borne by 
the tax on gross receipts levied in subsection (c), 
see § 105-109.1. 

Editor’s Note. — Sections 105-164 and 105-165 
to 105-187, referred to in the third paragraph of 
subsection (c), have been repealed. For present 

§ 105-40. Amusements — certain 

provisions as to the sales and use tax levied in 
Schedule E, see § 105-164.1 et seq. 

For comment on the 1941 amendment which 
rewrote a portion of subsection (a), see 19 N.C.L. 
Rev. 529. 

exhibitions, performances, and 
entertainments exempt from license tax. — All exhibitions, performances, and 
entertainments, except as in this Article expressly mentioned as not exempt, 
produced by local talent exclusively, and for the benefit of religious, charitable, 
benevolent or educational purposes, and where no compensation is paid to such 
local talent shall be exempt from the State license tax. (1939, c. 158, s. 108.) 

Educational Entertainment Hall Exempt. — 

A musical conservatory, owning a hall in which 
it gives entertainments for the special benefit of 
its pupils and teachers, charging admission 
thereto, is not liable for the opera house tax 

provided in § 105-87. Markham vy. Southern 
Conservatory of Music, 130 N.C. 276, 418.E. 531 

(1902). 
Cited in Redevelopment Comm’n v. Guilford 

County, 1 N.C. App. 512, 162 S.E.2d 108 (1968). 

§ 105-41. Attorneys-at-law and other professionals. — (a) Every practicing 
attorney-at-law, practicing physician, veterinary, surgeon, osteopath, 
chiropractor, chiropodist, dentist, oculist, optician, optometrist, any person 
practicing any professional art of healing for a fee or reward, every practicing 
professional engineer as defined in Chapter 89 of the General Statutes, every 
practicing land surveyor as defined in Chapter 89 of the General Statutes, every 
architect and landscape architect, photographer, canvasser for any 
photographer, agent of a photographer in transmitting pictures or photographs 
to be copied, enlarged or colored (including all persons enumerated in this section 
employed by the State, county, municipality, a corporation, firm or individual), 
and every pene whether eae as an individual, as a member of a partnership, 
or as an officer and/or agent of a corporation, who is engaged in the business 
of selling or offering for sale, buying or offering to buy, negotiating the 
purchase, sale, or exchange of real estate, or who is engaged in the business of 
leasing or offering to lease, renting or offering to rent, or of collecting any rents 
as agent for another for compensation, or who is engaged in the business of 
soliciting and/or negotiating loans on real estate as agent for another for a 
commission, brokerage and/or other compensation, shall apply for and obtain 
from the Secretary of Revenue a statewide license for the privilege of engaging 
in such business or profession, or the doing of the act named, and shall pay for 
such license twenty-five dollars ($25.00): Provided, that no professional man or 
woman shall be required to pay a privilege tax after he or she has arrived at the 
age of 75 years. Further provided, that it shall be unlawful for a nonresident of 
this State to engage in the real estate business in this State, as defined in this 
section, unless the State of residence of such person will permit a resident of this 
State to engage in such business. Any person who shall engage in the real estate 
business in this State in violation of the terms of this provision shall be guilty 
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of a misdemeanor and shall be punished in the discretion of the court; and 
further provided, that the obtaining of a real estate dealer’s license by such 
person shall not authorize such nonresident to engage in the real estate business 
in this State, and provided further that in all prosecutions under this section, a 
certificate under the hand and seal of the Secretary of Revenue that the accused 
filed no income tax returns with his department for the preceding taxable year 
shall be prima facie evidence that the accused is a nonresident and that his 
license is void. 

(b) Persons practicing the professional art of healing for a fee or reward shall 
be exempt from the payment of the license tax levied in the preceding paragraph 
of this section, if such persons are adherents of established churches or religious 
organizations and confine their healing practice to prayer or spiritual means. 

(c) Every person engaged in the public practice of accounting as a principal, 
or as a manager of the business of public accountant, shall pay for such license 
twenty-five dollars ($25.00), and in addition shall pay a license of twelve dollars 
and fifty cents ($12.50) for each person employed who is engaged in the capacity 
of supervising or handling the work of auditing, devising or installing systems 
of accounts. 

(d) Every licensed mortician or embalmer shall in like manner apply for and 
obtain from the Secretary of Revenue a statewide license for practicing his 
roo whether for himself or in the employ of another of ten dollars 

10.00). 
(e) Licenses issued under this section are issued as personal privilege licenses 

and shall not be issued in the name of a firm or corporation: Provided, that a 
licensed photographer having a located place of business in this State, shall be 
liable for a license tax on each agent or solicitor, employed by him for soliciting 
business. If any person engages in more than one of the activities for which a 
privilege tax is levied by this section, such person shall be liable for a privilege 
tax with respect to each activity engaged in. 

(f) Only one half of the tax levied in this section shall be collected from those 
persons whose gross receipts from the business or profession for the preceding 
year did not exceed one thousand dollars ($1,000). 

(g) License revocable for failure to pay tax. Whenever it shall be made to 
appear to any judge of the superior court that any person practicing any 
profession for which the payment of a license tax is required by this section has 
failed, or fails, to pay the professional tax levied in this section, and execution 
has been issued for the same by the Secretary of Revenue and returned by the 
proper officer “no property to be found,” or returned for other cause without 
payment of the tax, it shall be the duty of the judge presiding in the superior 
court of the county in which such person resides, upon presentation therefor, to 
cause the clerk of said court to issue a rule requiring such person to show cause 
by the next term of court why such person should not be deprived of license to 
pagan such profession for failure to pay such professional tax. Such rule shall 
e served by the sheriff upon said person 20 days before the next term of the 

court, and if at the return term of court such person fails to show sufficient 
cause, the said judge may enter a judgment suspending the professional license 
of such person until all such tax as may be due shall have been paid, and such 
order of suspension shall be binding upon all courts, boards and commissions 
having authority of law in this State with respect to the granting or continuing 
of license to practice any such profession. 

(h) Counties, cities, or towns shal] not levy any license tax on the business or 
professions taxed under this section; and the statewide license herein provided 
for shall privilege the licensee to engage in such business or profession in every 
county, city, or town in this State. (1939, ¢. 158, s. 109; 1941, ¢. 50, s. 3; 1948, ¢. 
400, s. 2; 1949, c. 683; 1953, c. 1806; 1957, c. 1064; 1973, c. 476, s. 193.) 
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Editor’s Note. — Chapter 89 of the General 
Statutes, referred to in subsection (a), was 
rewritten by Session Laws 1975, c. 681, s. 1, and 
has been recodified as Chapter 89C. 

For comment on the 1948 amendment which 
added the last sentence of subsection (e), see 21 
N.C.L. Rev. 367. For survey of 1976 case law on 
taxation, see 55 N.C.L. Rev. 1083 (1977). 

Exemption under Subsection (b) Does Not 

Revive the Right of a County to Levy a Tax. — 

See opinion of Attorney General to Mr. John R. 
Parker, 42 N.C.A.G. 286 (1973). 

A “professional” art is one requiring 
knowledge of advanced type in a given field of 
science or learning gained by a prolonged course 
of specialized instruction and study. Smith v. 
Keator, 21 N.C. App. 102, 203 S.E.2d 411, aff'd, 
285 N.C. 530, 206 S.E.2d 203, appeal dismissed, 
419 US. 1048, 95 S. Ct. 613, 42 L. Ed. 2d 636 
(1974). 

A “professional” act or service is one arising 
out of a vocation, calling, occupation, or 

employment involving specialized knowledge, 
labor, or skill, and the labor or skill involved is 

predominantly mental or intellectual, rather 
than physical or manual. Smith v. Keator, 21 
N.C. App. 102, 203 S8.E.2d 411, aff'd, 285 N.C. 
530, 206 S.E.2d 203, appeal dismissed, 419 U.S. 
1043, 95 S. Ct. 618, 42 L. Ed. 2d 636 (1974). 
The word “healing” in this section is 

ordinarily understood to mean the curing of 
diseases or injuries. Smith v. Keator, 21 N.C. 

App. 102, 208 S.E.2d 411, aff'd, 285 N.C. 530, 206 
S.E.2d 203, appeal dismissed, 419 U.S. 1043, 95 
S. Ct. 6138, 42 L. Ed. 2d 636 (1974). 

Faith healers are “persons practicing any 
professional art of healing for fee or reward” 
within the purview of this section. Opinion of 
Attorney General to Mr. John R. Parker, 42 
N.C.A.G. 286 (1973). 

But Masseurs Are Not. — Masseurs are not 
persons “practicing any professional art of 
healing” within the meaning of subsection (a). 
Smith v. Keator, 21 N.C. App. 102, 203 S.E.2d 
411, aff’d, 285 N.C. 530, 206 S.E.2d 208, appeal 
dismissed, 419 U.S. 1048, 95S. Ct. 618, 42 L. Ed. 
2d 636 (1974). 
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Masseurs are not required to obtain a 
privilege license from the State, and they are 
subject to regulation by local governments. 
Smith v. Keator, 21 N.C. App. 102, 203 S.E.2d 
411, aff'd, 285 N.C. 530, 206 S.E.2d 203, appeal 
dismissed, 419 U.S. 1043, 95 S. Ct. 613, 42 L. Ed. 

2d 636 (1974). 

Rulings by Secretary of Revenue Not 

Binding on Courts. — Rulings made by the 
Secretary of Revenue setting forth his 
interpretations of this section are not binding 
upon the courts. Smith v. Keator, 21 N.C. App. 
102, 2Uo o.b.cd Sli ald, goo .N.G. oo, ZUG 
S.E.2d 2038, appeal dismissed, 419 U.S. 1043, 95 
S. Ct. 618, 42 L. Ed. 2d 636 (1974). 

Persons Making “Negatives” Are 
Photographers Subject to License Tax. — To 

solicit persons to have their photographs taken, 
arrange for the sitting and actually have the 
camera present and take what is popularly called 
a picture, but in fact is a “negative,” which is the 

outline of the subject on glass is engaging within 
the State in the profession or business of 
photography within the meaning of this section. 
Lucas v. City of Charlotte, 14 F. Supp. 163 
(W.D.N.C.), 86 F. 2d 394 (1936). 

Although the “negatives” are sent to another 

state for development the assessment of the tax 
under this section on photographers does not 
constitute an interference with or burden upon 
interstate commerce. Lucas v. City of Charlotte, 
14 F. Supp. 163 (W.D.N.C.), 86 F. 2d 394 (1936). 

Discriminatory Statute Applying to Real 
Estate Brokers Is Unconstitutional. — 

Public-Local Laws of 1927, ¢. 241, requiring real 

estate brokers and salesmen in certain 

designated counties to be licensed by a real 
estate commission on the basis of moral 

character and proficiency in the public interest 
and requiring the payment of a license fee in 
addition to the license required by this section 
was held unconstitutional as discriminatory. 
State v. Warren, 211 N.C. 75, 189 S.E. 108 (1937). 

Quoted in State v. Dixon, 215 N.C. 161, 1 

§.E.2d 521 (1939). 
Cited in Northcutt v. Clayton, 269 N.C. 428, 

152 8.E.2d 471 (1967). 

§ 105-41.1: Repealed by Session Laws 1975, c. 619, s. 2, effective October 1, 
1975. 

Cross Reference. — For present provisions as 
to license fees for professional bondsmen and 
runners, see 88 85C-12, 85C-16. 

§ 105-42. Private protective services. — (a) Every person, whether acting as 
an individual, as a member of a partnership, or as an officer and/or agent of a 
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corporation, who is engaged in a business included in the definition of private 
protective services, shall apply for and obtain from the Secretary of Revenue a 
statewide license for the privilege of engaging in such business; and shall pay 
for such license a tax of twenty-five Soltaks ($25.00). Provided, any person 
regularly employed by the United States government, any state or political 
subdivision of any state, shall not be required to pay the license herein provided 
for. This shall not apply, however, to guards employed by guard and patrol 
licensees, nor to employees of retail shopping services. 

(b) No privilege tax license shall be issued pursuant to this section until the 
applicant exhibits to the Secretary of Revenue an original or certified copy of 
the license required by G.S. 66-49.1 which is current and has been issued to the 
applicant. 

(c) No county, city, or town shall levy any license tax on the business taxed 
under this section. (1939, c. 158, s.. 110; 1971, c. 814, s. 14; 1973, c. 476, s. 198; 
Cr jo4en Oto. c. 19; s.274 

§ 105-43: Repealed by Session Laws 1973, ce. 1195, s. 8. 

Cross Reference. — For present provisions as 
to license fees for auctioneers, see § 85B-6. 

§ 105-44. Coal and coke dealers. — (a) Every person, firm, or corporation, 
either as agent or principal, engaged in and conducting the business of selling 
and/or delivering coal or coke in carload lots, or in greater quantities, shall be 
deemed a wholesale dealer, and shall apply for and procure from the Revenue 
Secretary a State license and pay for such license the sum of seventy-five dollars 
($75.00): Provided, that if such wholesale dealer shall also sell and/or deliver coal 
or coke in less than carload lots, he shall not be subject to the retailer’s license 
tax provided in this section. 

(b) Every person, firm, or corporation engaged in and conducting the business 
of selling rth, or delivering coal or coke at retail shall apply for and procure from 
the Secretary of Revenue a State license, and shall pay for such license for each 
city or town in which such coal or coke is sold or Halivared as follows: 

In cities or towns of less than 2,500 population .......... $10.00 
In cities or towns of 2,500 and less than 5,000 population .... 15.00 
In cities or towns of 5,000 and less than 10,000 population .... 25.00 
In cities or towns of 10,000 and less than 25,000 population ... 50.00 
imcigies. Or towns Of coO0U mind Over malieidaan Rien eahaail. 75.00 

Dealers or peddlars in coal who sell in quantities of not more than 100 pounds 
shall pay a State license tax of five dollars ($5.00); provided that this section shall 
not apply to persons, firms or corporations who deliver coal or coke to State 
institutions or public schools only. 

(c) No county shall levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of that levied 
by the State. 

(d) From the taxes levied under authority of this section, any person, firm or 
corporation owning or operating a coal mine in this State shall be allowed to 
deduct the amount of ad valorem taxes for the current year levied by any county 
in this State on the mine, mineral rights or land itself, from which said coal is 
mined: Provided, further, that any person, firm or corporation soliciting orders 
for pool cars of coal to be Weteitad without profit shall be subject to the license 
tax. 

(e) The operator of any truck, automobile, or other motor vehicle coming into 
this State from another state and selling and/or delivering coal or coke, other 
than to a person, firm, or corporation taxed under this section, shall pay an 
annual license tax for the privilege of doing business in this State in cities or 
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towns of less than 2,500 population, ten dollars ($10.00); in cities or towns of 
2,500 and less than 5,000 population, fifteen dollars ($15.00); in cities or towns 
of 5,000 and less than 10,000 population, twenty-five dollars ($25.00); in cities or 
towns of 10,000 and less than 25,000 population, fifty dollars ($50.00); in cities 
and towns of 25,000 and over, seventy-five dollars ($75.00). The license secured 
from the State under this section shall be conspicuously posted within the truck, 
automobile, or other motor vehicle. This license tax shall be in addition to all 
other taxes and fees imposed upon such persons by law. (1939, ¢. 158, s. 112; 
194 a cxlb0 Risa 059s Gril 259456 9B A193 66416561933) 

Census Applicable for 1940. — In United States census figures, since the 1940 
ascertaining the State license tax on businesses 
in accordance with the graduated scale based 
upon the population of the municipalities in 
which the business is operated, for the tax year 
beginning July 1, 1940, the Commissioner (now 

figures were not available at the beginning of 
that tax year. Clark v. City of Greenville, 221 
N.G.-255,,20 5.E.2d 561942), 

Cited in Atlantic Ice & Coal Co. v. Maxwell, 
210 N.C. 728, 188 S.E. 381 (1936). 

Secretary) of Revenue properly used the 1930 

§ 105-45. Collecting agencies. — (a) Every person, firm, or corporation 
engaged in the business of collecting, for a profit, claims, accounts, bills, notes, 
or other money obligations for others, and of rendering an account for same, 
shall be deemed a collection agency, and shall apply for and receive from the 
Secretary of Revenue a State license for the privilege of engaging in such 
business, and pay for such license a tax of fifty dollars ($50.00). 

(b) This section shall not apply to a regularly licensed practicing attorney at 
aw. 

(c) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of that levied 
by the States (1939; ¢5158) s2113741973). ¢.476, sh193.) 

§ 105-46. Undertakers and retail dealers in coffins. — Every person, firm, 
or corporation engaged in the business of burying the dead, or in the retail sale 
of coffins, shall apply for and procure from the Revenue Secretary a State 
license for transacting such business within this State, and shall pay for such 
license the following tax: 

In cities or towns of less than 500 population 
In cities or towns of 500 and less than 5,000 population .... 25.00 
In cities or towns of 5,000 and less than 10,000 population .. . 
In cities or towns of 10,000 and less than 15,000 population 
In cities or towns of 15,000 and less than 25,000 population . . 75.00 
In cities or towns of 25,000 population or over 

This section shall not apply to a cabinetmaker (who is not an undertaker) who 
makes coffins to order. 
No county shall levy any license tax on the business taxed under this section, 

but cities and towns may levy a license tax not in excess of that levied by the 
State. (1939, c.. 158, s. 114; 1973, c, 476, s. 193.) 

2 e 6 ee ee enue Ua) le: ve 

§ 105-47: Repealed by Session Laws 1979, c. 69, effective July 1, 1979. 

§ 105-48: Repealed by Session Laws 1979, c. 67, effective July 1, 1979. 

§ 105-48.1. Itinerant photographers, their agents and employees. — (a) It 
is hereby declared that it is in the public interest to require the licensing of 
persons practicing the profession or occupation of an itinerant photographer and 
to license an itinerant photographer’s employees, agents or servants. An 
itinerant photographer is defined to be a person, partnership or corporation 
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having no regularly established place of business in this State who personally 
or through officers, employees, agents or servants goes from town to town or 
from place to place within a town other than within the county of his residence, 
soliciting the making of photographic pictures or reproductions with a view to 
selling the same to the persons solicited. Unless duly licensed as hereinafter 
provided, it shall be unlawful for any person to practice as an itinerant 
photographer in this State and it shall be unlawful for any officer, employee, 
hee or servant of any itinerant photographer to engage in business in behalf 
of an itinerant photographer. The words “regularly established place of 
business” are defined to mean a place of business open to the public at least two 
days a week for not less than four hours daily and having one or more persons 
in charge thereof, and at which place the same person has the intent to continue 
in business for at least six consecutive months. 

(b) Any person who practices the profession or occupation of an itinerant 
photographer in this State, whether as principal, officer, employee, agent or 
servant, and whether engaged in soliciting or in one or more of the operations 
involved in the making of photograhic pictures or reproductions, shall obtain a 
license as hereinafter provided, paying therefor an annual fee of one hundred 
dollars ($100.00). All the provisions of the Revenue Act applicable to other State 
license taxes not inconsistent herewith shall be applicable with respect to the 
license tax herein provided. 

(c) Counties, cities and towns may levy a license tax on each person taxed 
under this section not in excess of that levied by the State. (1957, c. 1256.) 

Opinions of Attorney General. — Mr. 

William I. Thornton, Jr., Assistant Greensboro 
City Attorney, 40 N.C.A.G. 861 (1969). 

§ 105-49. Bicycle dealers. — Any person, firm, or corporation engaged in the 
business of buying and/or selling bicycles, supplies and accessories shall apply 
for and procure a State license from the Secretary of Revenue for the privilege 
of transacting such business, and shall pay tax for such license as follows: 

In cities and towns of less than 10,000 population ......... $10.00 
In cities and towns of 10,000 and less than 20,000 population .. 20.00 
In cities and towns of 20,000 population or more ......... 25.00 

Counties shall not levy a license tax on the business taxed under this section, 
but cities and towns may levy a license tax not in excess of that levied by the 
Sinte, A L9eo, eda teas 1973) +c.'4 764821944 

§ 105-50. Pawnbrokers. — (a) Every person, firm, or corporation engaged in 
and conducting the business of lending or advancing money or other things of 
value for a profit, and taking as a pledge for such loan specific articles of 
personal property, to be forfeited if payment is not made within a definite time, 
Shall be deemed a pawnbroker, and shall pay for the privilege of transacting 
such business an annual license as follows: 

In cities or towns of less than 10,000 population ......... $200.00 
In cities or towns of 10,000 and less than 15,000 population ... 250.00 
In cities or towns of 15,000 and less than 20,000 population ... 300.00 
In cities or towns of 20,000 and less than 25,000 population ... 3850.00 
In cities or towns of 25,000 population or more .......... 400.00 

(b) Before such pawnbroker shall receive any article or thing of value from 
any person or persons, on which a loan or advance is made, he shall issue a 
duplicate ticket, one to be delivered to the owner of said personal property and 
the other to be attached to the article, and said ticket shall have an identifying 
number on the one side, together with the date at the expiration of which the 
pledger forfeits his right to redeem, and on the other a full and complete copy 
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of this subsection; but such pawnbroker may, after the pledger has forfeited his 
right to redeem the specific property pledged, sell the same at public auction, 
deducting from the proceeds of sale the money or fair value of the thing 
advanced, the interest accrued, and the cost of making sale, and shall pay the 
surplus remaining to the pledger. 

(c) Any person, firm, or corporation transacting the business of pawnbroker 
without a license as provided in this section, or violating any of the provisions 
of this section, shall be guilty of a misdemeanor and fined not less than fifty 
dollars ($50.00) nor more than five hundred dollars ($500.00). 

(d) Counties, cities, and towns may levy a license tax on the business taxed 
under this section not in excess of that levied by the State. (1939, ¢c. 158, s. 118.) 

Broker and Pawnbroker Distinguished. — 
There is a great difference between the terms 
“broker” and “pawnbroker.” A broker is an 
agent, middleman or negotiator, who works for 

a commission. A pawnbroker is not an agent at 
all. He is one who lends money upon personalty 

constitute distinct classes, and entirely different 

license taxes may be assessed upon them. Schaul 
& Co. v. City of Charlotte, 118 N.C. 733, 24 S.E. 

526 (1940). 
Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 

129, 118 S.E.2d 548 (1961). 
pledged as security. Brokers and pawnbrokers 

§ 105-51. Automatic machines. — Every person, firm, or corporation 
engaged in the business of selling, delivering, or renting any of the following 
types of automatic machines shall apply for and procure from the Secretary of 
Revenue a State license for each place where such business is transacted in this 
State, and shall pay for such license a tax of ten dollars ($10.00): 

(1) Office machines including, but not limited to, cash _ registers, 
typewriters, word processing equipment, addressograph machines, 
adding or bookkeeping machines, calculators, billing machines, check 
writing machines, copying machines, dictating equipment, and data 
processing equipment; and 

(2) Home appliances including, but not limited to, washing machines, 
clothes dryers, refrigerators, freezers, vacuum cleaners, air 
conditioning units (other than permanently installed units using 
internal ductwork), and sewing machines; and . 

(3) Burglar alarms, smoke alarms, and other warning devices. Counties, 
cities and towns shall not levy a license tax on the business taxed under 
this*section: (1939 cP 158 Sell 9s 1973 i C476 ese 1937 1979) e216) 8! 25) 

Editor’s Note. — The 1979 amendment, 

effective July 1, 1979, rewrote this section. 

“Duplicating Machines” within Provisions 

of Statute. — See opinion of Attorney General to 

Mr. W.C. Pickett, Jr., Director, N.C. Department 

of Revenue, 41 N.C.A.G. 251 (1971). 

§ 105-52: Repealed by Session Laws 1979, c. 16, s. 1, effective July 1, 1979. 

§ 105-53. Peddlers. — (a) Any person, firm, or corporation who or which shall 
carry from place to place any goods, wares, or merchandise, and offer to sell or 
barter the same, or actually sells or barters the same, shall be deemed a peddler, 
except such person, firm, or corporation who or which is a wholesale dealer, with 
an established warehouse in this State and selling only to merchants for resale, 
and shall apply for and procure from the Secretary of Revenue a State license 
for the privilege of transacting such business, and shall pay for such license the 
following tax: 

Pendle Ons OometOrCa cho County! wie. cnsie ls AeacskGele-sromeheebiacan $ 10.00 
Peddler, with horse or other animal, and with or without vehicle, 

PROD COMMIT E CAC MOD IC) Cl. ac ih gil a Cams wihwenbe wp <a bandneartsehed ous 5.00 
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Peddler, resident of this State, with vehicle propelled by motor or 
other mechanical power, for each county, for each vehicle .. 25.00 

Peddler, not a resident of this State, with vehicle propelled by 
motor or other mechanical power, for four or less counties, for 
each vehicl Gigcthmmepeccus dipteercorhs |. ieee larsts de ce) seed tee roe 100.00 

Peddler, not a resident of this State, with vehicle propelled by 
motor or other mechanical power, for each county in excess of 
fourswhomeachhveliclens--.cir eset mrer les tel tro. wed yl ithe sca see 25.00 

(b) Any person, firm, or corporation employing the services of another as a 
peddler, either on a salary or commission basis, and/or furnishing spices, 
flavoring extracts, toilet articles, soaps, insecticide, proprietary medicine and 
household remedies in original packages of the manufacturer and other 
packaged articles of the kind commonly used on the farm and in the home, to 
be sold by a peddler, under any kind of contractual agreement, shall be liable 
for the payment of taxes levied in this section, instead of the peddler. 

Provided, however, any person peddling fruits, vegetables, or products of the 
farm shall pay a license tax of twenty-five dollars ($25.00) per year, which license 
shall be statewide. Counties, cities and towns may levy a tax under this 
subsection not in excess of one half of the State tax. Provided, however, no 
county, city or town shall issue any license, or permit any person, firm, or 
corporation to do any business under the provisions of this subsection, until and 
unless such person shall produce and exhibit to the tax collector of such county, 
city or town, his or its State license for the privilege of engaging in such 
business. 

(c) Any person, firm or corporation who or which sells or offers to sell from 
a cart, truck, automobile, or other vehicle operated over and upon the streets 
and/or highways within this State any fresh fruits and/or vegetables shall be 
deemed a peddler within the meaning of this section and shall pay the annual 
license tax levied in subsection (a) of this section with reference to the character 
of the vehicle employed. Any person, firm, or corporation who or which sells or 
offers for sale from any railway car fresh fruits and/or vegetables shall be 
deemed a peddler within the meaning of this section, and shall pay an annual tax 
of twenty-five dollars ($25.00). Nothing in this section shall apply to the sale of 
farm products raised on the premises owned or occupied by the person, firm, or 
cormera gt, his or its bona fide agent or employee selling same. 

(d) Every itinerant salesman or merchant who shall expose for sale, either on 
the street or in a buiding occupied, in whole or in part, for that purpose, an 
goods, wares or merchandise, not being a regular merchant in such county, aialt 
apply for in advance and procure a State license from the Secretary of Revenue 
for the privilege of transacting such business, and shall pay for such license a 
tax of one hundred dollars ($100.00) in each county in which he shall conduct or 
carry on such business. 
Any person, firm, or corporation which operates a flea market at which any 

itinerant salesman or merchant exposes for sale any goods, wares, or 
merchandise shall apply for in advance and procure a State license from the 
Secretary of Revenue and shall pay for such license a tax of one hundred dollars 
($100.00) for each county in which such a flea market is operated. No itinerant 
salesman or merchant shall be required to procure or pay for a separate license 
under this section to offer merchandise for sale only at a flea market already 
licensed under this paragraph. 
Any salesman or merchant, offering for sale goods, wares or merchandise, 

other than fruits and farm products, shall be deemed an itinerant, within the 
meaning of this subsection, who conducts said business within the county for 
less than six consecutive months, except in case of discontinuance for one of the 
reasons hereinafter mentioned. When any salesman or merchant, beginning said 
business, does not pay the tax herein levied in advance, on the ground of stated 
intention to become a regular merchant, the Secretary of Revenue may, in his 

312 



§ 105-53 CH. 105. TAXATION § 105-53 

discretion, require said salesman or merchant to post satisfactory bond, or make 
a cash deposit, in the sum of one hundred dollars ($100.00), which bond or deposit 
shall be forfeited in payment of the tax herein levied in case such salesman or 
merchant discontinues said business in the county within less than six months 
for anv reason other than death or disablement of said salesman or merchant, 
or insolvency of said business. or destruction of the stock by fire or other 
catastrophe. In like manner the tax collector of any county or city levying a tax, 
as permitted by subsection (g), on the business taxed in this subsection, may, in 
his discretion, require posting of satisfactory bond or cash deposit in an amount 
equivalent to the tax so levied by said county or city; and said bond or deposit 
shall in like manner be subject to forfeiture in payment of said tax. Any salesman 
or merchant failing to post such bond or alte such deposit within three days 
after being notified to do so by the Secretary or collector, shall immediately 
become liable for the taxes levied or authorized to be levied on the business taxed 
in this subsection. When any salesman or merchant, having been required to post 
such bond or deposit, has conducted said business for six consecutive months, 
or has discontinued said business within six months for one of the reasons 
specifically mentioned herein, he shall be entitled to have said bond canceled or 
said deposit returned. 

(e) The provisions of this section shall not apply to any person, firm, or 
corporation who sells or offers for sale books, periodicals, printed music, ice, 
wood for fuel, fish, beef, mutton, pork, bread, cakes, pies, products of the dairy, 
poultry, eggs, livestock, or articles produced by the individual vendor offering 
them for sale, but shall apply to medicines, drugs, or articles assembled. 

(f) The board of county commissioners of any county in this State, upon proper 
application, may exempt from the annual license tax levied in this section 
onfederate soldiers, disabled veterans of the Spanish-American War, disabled 

soldiers of the first and second World Wars, who have been bona fide residents 
of this State for 12 or more months, continuously, and the blind who have been 
bona fide residents of this State for 12 or more months continuously, widows 
with dependent children; and when so exempted, the board of county 
commissioners shall furnish such person or persons with a certificate of 
exemption, and such certificate shall entitle the holder thereof to peddle within 
the limits of such county without payment of any license tax to the State. 
(6) Counties, cities, or towns may levy a license tax on the business taxed 

under this section not in excess of the annual license levied by the State. But the 
board of county commissioners of any county may levy a license tax on the 
business taxed in this section not in excess of that (ovis by the State for each 
unincorporated town or village in the county with a population of 1,000 or more 
within a radius of one mile in which such business is engaged in; and any county 
or ay may levy on peddlers of goods, wares, or merchandise with vehicle 
propelled by motor or other mechanical power, taxed by the State under 
subsection (a) of this section, a tax not exceeding two hundred dollars ($200.00) 
for each vehicle, which said tax may, in the discretion of the governing body, be 
graduated in accordance with the size or weight of said vehicles, the amount of 
merchandising space in and on said vehicles, the average value of goods carried, 
the types of products offered for sale, or any other reasonable principle, except 
that the tax levied hereunder on account of a vehicle of one-half ton capacity or 
less shall not exceed twenty-five dollars ($25.00). 

No county, city, or town shall levy any license tax under this section upon the 
persons so exempted in this section, nor upon any person, firm or corporation 
who or which is a wholesale dealer, with an established warehouse in this State 
and selling only to merchants for resale, nor upon drummers selling by 
wholesale. 

(h) Any person, firm, or corporation who or which maintains a fixed 
permanent location at or in which at least ninety percent (90%) of his or its total 
sales volume is made and who or which pays all applicable State and local taxes 
for such fixed permanent location shall not be deemed a peddler with respect to 
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other sales which may be made from vehicles within the county wherein the fixed 
permanent location is maintained. (1989, c. 158, s. 121; 1941, ¢. 50, s. 3; 1948, ¢. 
1400p SH 241945 nce T0Ss se aml95 lL: .CaG40re? 21955) e1316;- 1973; ¢)476;.$. 198; 
LOT) ce YAS) 

Gates, as to 

Hyde, as to 
Local Modification. 

subsection (g): 1955,° ¢. 928; 

subsection (g): 1955, ¢. 682. 

Cross Reference. — As to exemption of 
gasoline sold to dealers for resale, see 8 105-89, 
subsection (a), subdivision (5). 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, added the second 

paragraph of subsection (d). 
For comment on the 1943 amendment which 

inserted in the first paragraph of subsection (b) 
a provision as to furnishing merchandise to be 
sold under agreement, see 21 N.C.L. Rev. 367. 

Nature of Peddling. — To peddle is not a 
matter of right under the laws, which any person 
can demand upon the payment of the tax. It is a 
privilege. It is discretionary with the county 
commissioners whether or not they will grant a 
license to a peddler. The privilege is personal to 
the applicant, and is not assignable. State v. 
Rhyne, 119 N.C. 905, 26 S.E. 126 (1896). 

Nature of Tax. — Peddlers and transient 
dealers are commonly taxed a specific sum 
because they are likely to escape any other tax. 
A peddler’s tax is on the occupation, not on the 
goods, and one who engages in the business, 

whether as agent or owner, must pay it. State v. 
Rhyne, 119 N.C. 905, 26 S.E. 126 (1896). 

Peddler defined. — A peddler is one who sells 
and delivers the identical goods he carries about 
with him. State v. Lee, 118 N.C. 681, 18 S.E. 713 
(1893). 
A peddler is primarily one who travels around 

on foot, selling or bartering the identical goods 
he carries. State v. Frank, 1380 N.C. 724, 41 S.E. 
785 (1902). 

Under general State law, “peddling,” as 

defined in this section, is a lawful business or 
occupation. State v. Byrd, 259 N.C. 141, 130 
S.E.2d 55 (1963). 
A State license issued under this section 

authorizes the licensee to engage in the 
business of peddling. State v. Byrd, 259 N.C. 
141, 180 S.E.2d 55 (1968). 
Such as Peddling Ice Cream. — Under a 

license issued in accordance with general State 
law, the sale and offering for sale of ice cream 
products on public streets in the area covered by 
such license is a lawful business or occupation. 
State v. Byrd, 259 N.C. 141, 180 S.E.2d 55 (1968). 

And the statutory provisions contemplate 
the use of motor vehicles by peddlers in the 
prosecution of their business or occupation. 
State v. Byrd, 259 N.C. 141, 130 S.E.2d 55 (1963). 

A city cannot, by ordinance, prohibit 
conduct that is legalized and sanctioned by the 
General Assembly. Eastern Carolina 

Tastee-Freez, Inc. v. City of Raleigh, 256 N.C. 
208, 123 S.E.2d 632 (1962), holding invalid a 
municipal ordinance prohibiting the peddling of 
ice cream along the streets and sidewalks of a 
city. 

Whether City May Prohibit or Regulate 
Selling on Streets Depends on Delegated 
Powers. — Whether a municipal corporation has 
the power to regulate or prohibit the sale of 
articles of merchandise on its streets and 
sidewalks depends upon the legislative power 
delegated to it by the State legislature. State v. 
Byrd, 259 N.C. 141, 180 S.E.2d 55 (1963). 

There Is No Express Grant of Powers as to 
Peddling. — Former §& 160-200 [see now 
§ 160A-11], which set forth express powers 
conferred on municipal corporations, contained 

no provision relating to the prohibition or 
regulation of the business or occupation of 
peddling. State v. Byrd, 259 N.C. 141, 130 S.E.2d 
55 (1963). 

Other Than to Impose License Taxes. — No 
express power has been conferred by the 
General Assembly on municipal corporations to 
prohibit or to regulate the business or 
occupation of peddling otherwise than by 
imposing license taxes thereon. State v. Byrd, 
259 N.C. 141, 180 S.E.2d 55 (1963). 

But City Has Implied Power to Regulate 

Selling on Streets from Mobile Units. — In the 
exercise of express powers conferred upon 
municipal corporations by the General Assembly 
a municipal corporation has the implied power to 
adopt an ordinance providing for the reasonable 
regulation, but not for the prohibition, of the 
sale and offering for sale of merchandise upon 
its streets from mobile units. State v. Byrd, 259 
N.C. 141, 180 8.E.2d 55 (1963). 

Sales by Samples. — It was held that a former 
statute, similar to this section, did not apply to 
sales by sample of goods not at the time of sale 
within the State and ready for immediate 
delivery, but applied only where goods were 
actually exposed and offered for sale, and ready 
for delivery at once to the purchaser. In re Flinn, 
57 F. 496 (W.D.N.C. 1898). 
A person who travels from house to house on 

foot selling goods by sample, and afterwards 
delivers them on foot, is not a peddler. State v. 
Frank, 180 N.C. 724, 41 S.E. 785 (1902). 

One who sells goods by sample, which goods 
are shipped to the purchaser in care of one who 
sold them and delivered by him, is a peddler. 
State v. Franks, 127 N.C. 510, 37 S.E. 70 (1900). 

A picture dealer; who contracts to sell 
pictures, has them sent out to him, delivers to 

the purchaser, and receives the price agreed 
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beforehand, is no 

Williams, 

peddler. City of 
124° N.C. 167,,.82, Sek 

upon 
Greensboro vy. 
492 (1899). 

Selling Fruit in Wholesale Lots. — It was 

held that a former statute, similar to this section, 

did not apply to a person selling watermelons in 
wholesale lots in the City of Salisbury, to be 
shipped from a nearby town, and only delivered 
to those from whom he had taken orders. State 
v. Ninestein, 182 N.C. 1039, 48 S.E. 936 (1903). 

The words “any articles of the farm,” in an 
earlier statute, were used to embrace all the 
products of the farm, and a farmer who 
butchered cattle raised on his farm and sold the 
beef was not a peddler. State v. Smith, 173 N.C. 
Lidy sie cteroc LS 1): 

Statute Not Applicable to Citizens of Other 
States. — The provision of a statute similar to 
this was held unconstitutional on the grounds 
that it was made to apply to citizens of other 
states, thus regulating interstate commerce. In 
re Spain, 47 F. 208 (E.D.N.C. 1891). See also In 
re Flinn, 57 F. 496 (W.D.N.C. 1893). 
Former Subsection Requiring License for 

Display of Goods by One Not Regular Retailer 
Was Unconstitutional. — Former subsection 
(e), requiring one not a regular retail merchant 
in North Carolina to obtain a $250 license to 
entitle him to display goods for purpose of 
securing orders for retail sale, violated 

“commerce” clause of federal Constitution as 
applied to a New York’ merchandise 
establishment which rented display room in a 
North Carolina hotel for several days and took 
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retail merchants in North Carolina were subject 
to only an annual $1 license tax for privilege of 
doing business. Best & Co. v. Maxwell, 311 U.S. 
454, 61S. Ct. 334, 85 L. Ed. 275 (1940). For note 

on this case, see 18 N.C.L. Rev. 48. 
Subsections (e) and (g) relate exclusively to 

privilege taxes upon peddlers. State v. Bridgers, 
ZVUEN.G9235/189'S. He 869 (1987): 

Subsection (g) Does Not Prohibit City Tax 

on Trades and Businesses. — A tax levied under 
the general authority given a city in its charter, 
authorizing the levying of a tax upon trades and 
businesses carried on within its corporate limits 
is not such a tax as is prohibited by subsection 
(g) of this section. The prohibition relates to 
license taxes levied “under this section.” The tax 
complained of was not levied “under this 
section.” State v. Bridgers, 211 N.C. 235, 189 
S.E. 869 (1937). 

Discretion of County Commissioners to 

Grant Exemptions. — The discretion vested in 
the county commissioners to exempt from the 
peddler’s tax the “poor and infirm” is necessary 
to the administration of statutes like this, and 
will not be interfered with unless arbitrarily 
exercised. Smith v. Wilkins, 164 N.C. 135, 80S.E. 
168° (1913): 
Presumption as to Having License. — The 

case of State v. Crump, 104 N.C. 768, 10 S.E. 468 
(1889), contains a dictum to the effect that if a 

peddler is required by proper authorities to 
exhibit his license and he fails to do so the 
presumption is that he has none. 

Cited in Kohn vy. Elizabeth City, 199 N.C. 529, 

orders for goods corresponding to samples, 155 S.E. 152 (1930). 
which orders were filed by shipping direct to 
customers from New York City, where regular 

§ 105-54. Contractors and construction companies. — (a) Every person, 
firm, or corporation who, for a fixed price, commission, fee, or wage, offers or 
bids to construct within the State of North Carolina any building, highway, 
street, sidewalk, bridge, culvert, sewer or water system, drainage or dredging 
system, electric or steam railway, reservoir or dam, hydraulic or power plant, 
transmission line, tower, dock, wharf, excavation, gr ading or other improvement 
or structure, or any part thereof, the cost of which exceeds the sum of ten 
thousand dollars ($10,000), shall apply for and obtain from the Secretary of 
Revenue an annual statewide license, and shall pay for such license a tax of one 
hundred dollars ($100.00) at the time of or prior to offering or submitting any 
bid on any of the above enumerated projects. 

(b) In addition to the tax levied in subsection (a) of this section, every person, 
firm, or corporation who, for a fixed price, commission, fee, or wage, undertakes 
or executes a contract for the construction, or who superintends the construction 
of any of the above enumerated projects, shall, before or at the time of enter ing 
into such projects and/or such contract, apply for and procure from the 
Secretary of Revenue a statewide license, and shall pay for such license the 
following tax: 
When the total contract price or estimated cost of such project is over 
7 DovO mandenotanore than. $.?oolDi000tus Rt. m toro % 2 5.00 

10,000 and not more than $ 50,000 50.00 
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60;000 and: notimnore than mm eee0U, 000i in Gainer eens Ws eats 125.00 
100,000. "ana motimoretneiee Set cou, CO0r Rey Ve) UN OY 4 175.00 
260,000 WWananotimdresthams ae OU, 000 tin okay et A8 300.00 
DUO OUUs5and Nob Mure tia eet OUUUGU" way et toe es ye eee 400.00 
POULUUAM a DU ti OMe MLemLe rm UU UUUT aeceer ese es i ay oe ce as 500.00 

O00 DUO Bi eee oeeiet Ee | ue Ruy AMM shad celia Ue: «VTi a 9) ice ead 625.00 
(c) The application for license under subsection (b) of this section shall be 

made to the Secretary of Revenue and shall be accompanied by the affidavit of 
the applicant, stating the contract price, if known, and if the contract price is not 
known, his estimate of the entire cost of the said improvement or structure, and 
if the applicant proposes to construct only a part of said improvement or 
structures, the contract price, if known, or his estimated cost of the part of the 
project he proposes to superintend or construct. 

In the event the construction of any of the above-mentioned improvements or 
structures shall be divided and let under two or more contracts to the same 
person, firm, or corporation, the several contracts shall be considered as one 
contract for the purpose of this Article, and the Secretary of Revenue shall 
collect from such person, firm, or corporation the license tax herein imposed as 
if only one contract had been entered into for the entire improvement or 
structure. 

(d) In the event any person, firm, or corporation has procured a license in one 
of the lower classes provided for in subsection (b) of this section, and constructs 
or undertakes to construct or to superintend any of the above-mentioned 
improvements or structures or parts thereof, the completed cost of which is 
greater than that covered by the license already secured, application shall be 
made to the Secretary of Revenue, accompanied by the license certificate held 
by the applicant, which shall be surrendered to the Secretary of Revenue, and 
upon paying the difference between the cost of the license surrendered and the 
price of the license applied for, the Secretary of Revenue shall issue to the 
applicant the annual statewide license applied for, showing thereon that it was 
issued on the surrender of the former license and payment of the additional tax. 

(e) No employee or subcontractor of any person, firm, or corporation who or 
which has paid the tax herein provided for, shall be required to pay the license 
tax provided for in this section while so employed by such person, firm, or 
corperauion. 

(f) In the event joint bidders shall submit one joint bid for the construction of 
any of the projects enumerated under subsection (a), each of the joint bidders 
shall procure in his own name a bidder’s license under subsection (a); provided, 
that if a joint bidder has already procured a bidder’s license for the current year, 
he will not be required to procure an additional bidder’s license by reason of 
joining in a joint bid, and the license so procured shall entitle the licensee to 
submit other bids, either severally or in conjunction with others, during the 
remainder of the current license tax year. In the event a contract shall be 
awarded to joint bidders, a new project license shall be procured under 
subsection (b) in the full amount of the contract price or estimated cost of the 
project, in the same name or names under which the contract is awarded, which 
new license will be valid for the remainder of the license tax year for the same 
combination of joint bidders in other joint projects, but will not be valid for a part 
ree joint bidders, nor for all of them plus others, nor for a part of them plus 
others. 

For the purpose of this subsection, “joint bidders” shall mean two or more 
separate entities consisting of either individuals, partnerships or corporations 
who or which combine for the purpose of submitting one joint bid for the 
construction of a particular project, or who or which jointly enter into a contract 
for the construction of a particular project. 

(g) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy an annual contractor’s license tax not in 

316 



§ 105-55 CH. 105. TAXATION § 105-56 

excess of ten dollars ($10.00) when the license provided for under this section has 
been paid: Provided, that this subsection shall not be construed to prevent the 
collection of building, electrical, and plumbing inspection charges by 
municipalities to cover the actual cost of said inspection. 

(h) The tax under this section shall not apply to the business taxed in G.S. 
RUA Sore sors icc hoor Ce O40er Zola, Ged (GRBi1 9S.) 

The annual renewal fees required by 8 87-10 

are in no way related to the license taxes 
required to be paid by contractors by the North 
Carolina Revenue Act. The renewal fees 
required by § 87-10 are not part of the State’s 
revenues, but provide the funds by which the 
North Carolina State Licensing Board for 

Contractors is enabled to carry out the public 
purposes for which it was created. Therefore the 
payment of these fees bears a direct and 
substantial relationship to the accomplishment 
of the public purposes of § 87-1 et seq. Ar-Con 
Constr. Co. v. Anderson, 5 N.C. App. 12, 168 
S.E.2d 18 (1969). 

§ 105-55. Installing elevators and automatic sprinkler systems. — (a) Every 
person, firm, or corporation engaged in the business of selling or installing 
elevators or automatic sprinkler systems shall apply for and procure from the 
Secretary of Revenue an annual statewide license for the transaction of such 
OE in this State, and shall pay for such license a tax of one hundred dollars 

100.00). 
(b) Counties, cities, and towns in which there is located a principal office or 

a branch office may levy a tax on the business taxed under this section not in 
excess of that levied by the State. 7 

Provided, however, no county, city, or town may collect tax under this section 
from any person, firm, or corporation who or which does not maintain an 
established place of business in said county, city or town. 

(c) The businesses taxed and licensed hereunder shall not be liable for any tax 
or license levied under G.S. 105-91. (1939, c. 158, s. 122%; 1978, c. 476, s. 193.) 

§ 105-56. Reparing and servicing elevators and automatic sprinkler 
systems. — (a) Every person, firm, or corporation engaged in the business of 
repairing or servicing elevators or automatic sprinkler systems, shall apply for 
and procure from the Secretary of Revenue, an annual statewide license for the 
transaction of such business in this State and shall pay for such license the 
following tax based on population: 

Municipalities of less than 2,000 population ............ $ 5.00 
Municipalities of more than 2,000 and less than 5,000 population 7.50 
Municipalities of more than 5,000 and less than 10,000 population 10.00 
Municipalities of more than 10,000 and less than 20,000 population 12.50 
Municipalities of more than 20,000 and less than 30,000 population 15.00 
Municipalities of more than 30,000 and less than 40,000 population 17.50 
Municipalities of more than 40,000 and less than 50,000 population at 
Municipalities of more than 50,000 population 

(b) Counties, cities and towns in which there is located a principal office or a 
branch office may levy a tax on the business taxed under this section not in 
excess of that levied by the State. 

Provided, however, no county, city or town may collect tax under this section 
from any person, firm, or corporation who, or which, does not maintain an 
aetabileie din lacs of business in said county, city or town. 

of) BS Gi Toe ste To a athe Sere Oe 
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(c) If any person, firm, or corporation, required to be licensed under the 
provisions of this section, engages in said business in two or more cities or towns, 
such person, firm or corporation shall procure a license based on the population 
of the largest city or town in which the business taxed under this section is 
carried on. 

(d) The tax under this section shall not apply to the business taxed in G.S. 
105-55'and 105-91, (1939, c. 158; s. 12294; 1947, ¢;.501; s..2; 1973,.c. 476, s. 193.) 

§ 105-57. Mercantile agencies. — (a) Every person, firm or corporation 
engaged in the business of reporting the financial standing of persons, firms or 
corporations for compensation shall be deemed a mercantile agency, and shall 
apply for and procure from the Secretary of Revenue a statewide license for the 
privilege of transacting such business within this State, and shall pay for such 
license a tax of five hundred dollars ($500.00), the said tax to be paid by the 
principal office in the State, and if no such principal office in this State, then by 
the agent of such mercantile agency operating in this State: Provided, however, 
that mercantile agencies not publishing a statewide credit or financial rating 
book shall pay only an annual tax of one hundred dollars ($100.00). 

(b) Any person representing any mercantile agency which has failed to pay 
the license tax provided for in this section shall be guilty of a misdemeanor and 
fined and/or imprisoned in the discretion of the court. 

(c) Counties, cities, or towns shall not levy any license tax on mercantile 
aos) asvhereinjdetined, (1939, c:)158,181)12301941, ¢..50, sa3+1973,iq476, 
Ciel ve: 

§ 105-58. Fortunetellers, palmists, etc. — (a) Repealed by Session Laws 
1979, c. 49, s. 1, effective July 1, 1979. 

(b) Any person or persons receiving rewards for pretending to tell and/or 
telling fortunes, practicing the art of palmistry, clairvoyance and other crafts of 
a similar kind, shall apply for in advance and procure from the Secretary of 
Revenue a State license for the privilege of practicing such arts or crafts, and 
shall pay for such license a tax of two hundred dollars ($200.00) for each county 
in which they offer to practice their profession or crafts: Provided, that the tax 
levied under this section shall not apply to fortunetellers or other artists 
practicing the art of palmistry, clairvoyance, and other crafts of a similar kind, 
AE a under contract in regularly licensed theatres taxed under G.S. 
105-37. 

(c) Counties, cities, and towns may levy any license tax on the business taxed 
in this aecug P1989) 69158 8.4 2A 94 one Ws. Sar TON DUCA ONS. | Go mL Oro, 
C120) Somalia 

Editor’s Note. — The 1979 amendment, _ telling fortunes for reward, and deleted “other 
effective July 1, 1979, deleted former subsection than those mentioned in subsection (a) of this 
(a), which imposed a license tax on gypsies or — section” following ‘‘Any person or persons” near 
other strolling bands selling horses or mules or — the beginning of subsection (b). 

§ 105-59. Lightning rod agents. — (a) No manufacturer or dealer, whether 
person, firm, or corporation, shall sell, or offer for sale, in this State any brand 
of lightning rod, and no agent of such manufacturer or dealer shall sell, or offer 
for sale, or erect any brand of lightning rod until such brand has been submitted 
to and approved by the Insurance Commissioner and a license granted for its sale 
an pie The fee for such license, including seal, shall be fifty dollars 

OU. “ 

(b) Upon written notice from any manufacturer or dealer licensed under the 
preceding subsection of the appointment of a suitable person to act as his agent 
in this State, and upon filing an application for license upon the prescribed form, 
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the Insurance Commissioner may, if he is satisfied as to the reputation and moral 
character of such applicant, issue him a license as general agent of such 
manufacturer or dealer. Said license shall set forth the brand of lightning rod 
licensed to be sold, and the fee for such license, including seal, shall be fifty 
dollars ($50.00). 

(c) Such general agent may appoint local agents to represent him in any 
county in the State by paying to the Insurance Commissioner a fee of ten dollars 
($10.00) for each such county. Upon filing application for license of such local 
agent on a prescribed form and paying him a fee of three dollars ($3.00) for each 
county in which said applicant is to operate, the Insurance Commissioner may, 
if he is satisfied that such applicant is of good repute and moral character, and 
is a Suitable person to act in such capacity, issue him a license to sell and erect 
any brand of lighting rod approved for sale by the general agent in such county 
applied for. 

(d) Each general agent shall submit to the Insurance Commissioner 
semiannually, on January 31 and July 31, on prescribed forms, a sworn 
statement of gross receipts from the sale of lightning rods in this State during 
the preceding six months and pay a tax thereon of eighty cents (80¢) on each one 
hundred dollars ($100.00), such returns to be accompanied by an itemized list 
showing each sale, the county in which sold, and the agent making the sale. 

(e) No county, city, or town shall levy a license or privilege tax exceeding 
twenty dollars ($20.00) on any dealer having a general office or selling from a 
receiving point. 

(f) Licenses issued under this section are not transferable, are valid for only 
ue person, and revocable by the Insurance Commissioner for good cause after 
earing. 
(g) Every agent licensed under this section shall, upon demand, exhibit his 

license to any officer of the law or citizen, and any person, firm, or corporation 
acting without a license or selling or offering for sale any brand of lightning rod 
not approved by the Insurance Commissioner, or otherwise violating any of the 
rovisions of this Article, shall be punished by a fine of not more than two 
undred dollars ($200. 00) and/or six months imprisonment for each offense. 

(1939, c. 158,'s. 125.) 

§ 105-60. Day-care facilities. — Every person, firm or corporation engaged 
in operating a day-care facility as defined in G.S. 110-86(8) shall pay an annual 
license tax for the privilege of operating a day-care facility. This privilege license 
tax for a day-care facility licensed by the Child Day-Care Licensing Commission 
under Article 7, Chapter 110 of the North Carolina General Statutes shall be as 
follows: ten dollars ig $10.00) for less than 30 children; sixty dollars ($60.00) for 
30 to 49 children; one hundred dollars ($100.00) for 50 to 99 children; two hundred 
dollars ($200.00) for 100 to 149 children; three hundred dollars ($300.00) for 150 
to 200 children; and four hundred dollars ($400.00) for more than 200 children. 
Tae ous sic) 1L9To) Cele FS,) GRtiGrcn879 4s. Lo 197 Tied s. 7) 

Editor’s Note. — The 1977 amendment _ the children receiving care, wherever operated, 
substituted “G.S. 110-86(3)” for “G.S. 110-86” in and whether or not operated for profit.” 
the first sentence and deleted, following the Private Day-Care Facilities Receiving 

statute reference in the first sentence, “or a 
child-care arrangement which provides day care 
for more than five children who are less than 
thirteen years of age by persons other than their 
parents, grandparents, guardians or full-time 
custodians, away from their own homes, on a 
regular basis, for more than four hours per day, 
and which receives a payment or fee for any of 

Largely Public Moneys Must Secure Privilege 

License; Facilities Operated by a _ Public 

Agency Need Not Secure a Privilege License. 

— See opinion of Attorney General to Mr. Clifton 
M. Craig, Department of Social Services, 41 
N.C.A.G. 887 (1972). 
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§ 105-61. Hotels, motels, tourist courts and tourist homes. — (a) Every 
person, firm, or corporation engaged in the business of operating any hotel or 
motel, tourist court, tourist home, or similar place advertising in any manner for 
transient patronage, or soliciting such business, shall apply for and procure from 
the Secretary of Revenue a State license for the privilege of transacting or 
engaging in such business, and shall pay for such license a tax of two dollars 
($2.00) per room. The minimum tax shall be ten dollars ($10.00). 

For the purpose of this section, the lobby, clubroom, office, dining room, 
kitchen and rooms occupied by the owner or lessee of the premises, or members 
of his family, for his or their personal or private use, shall not be counted in 
determining the number of rooms for the basis of the tax. The tax herein levied 
shall be in addition to any tax levied in G.S. 105-62 for the sale of prepared food. 

(b) Hotel as referred to in this section shall be given its general or customary 
meaning; that is, a building or group of buildings providing lodging and usually 
eae not necessarily) meals, entertainment, and various personal services for the 
public. 

Motel as referred to in this section shall be given its general or customary 
meaning; that is, a building or group of buildings in which the rooms usually are 
directly accessible from an outdoor parking area and which are used primarily 
as lodgings for the public. 

In addition to hotels and motels, there is included within the meaning of this 
section tourist courts, tourist homes and similar places — including, but not 
limited to, tourist camps, semidetached apartments, resort lodgings and 
detached structures whenever the operator advertises in any manner for 
transient patronage, or solicits such business. The principal test of liability is the 
use of such places for temporary abode by transient patrons. Such patrons are 
defined as staying for a short time, stopping for a brief period only, not 
permanent. 

(c) It is immaterial for the purposes of this section whether the rental to 
patrons is on a daily, weekly, biweekly or monthly basis, and it is also immaterial, 
as to any particular room, whether such room is occupied by a “permanent’’ 
guest. 

(d) ‘Advertising in any manner” within the meaning of this section shall be 
broadly construed to cover any media of advertising whereby the availability of 
the accommodations may be made known and ineludes, but is not limited to, 
signs, placards, folders, newspaper ads, classified ads, listings in commercial or 
tourist circulars and any other form or means whereby the accommodations may 
be publicized. Soliciting such business includes every form of solicitation, or 
listings with boards of trade or chambers of commerce, by a hotel, motel, or any 
other place referred to herein accommodating transient patrons. 

(e) A single private residence or cottage designed for single family occupancy, 
located in a resort area, and occupied during a part of the season by the owner 
or owners thereof but rented the remainder of the season to others for single 
family occupancy, shall be exempt from the tax imposed in this section. All such 
private residences or cottages, in excess of one, so located, owned, occupied and 
rented shall be subject to the tax imposed in this section. 

(f) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of one half of 
the base tax levied by the State. (1939, c. 158, ss. 126, 126%; 1948, c. 400, s. 2; 
1965,Fc. 1012 "eas OT Sera Oreo, 01 ie OO tS L,) 

Editor’s Note. — The 1977 amendment, from the tax imposed in this section” for “do not 
effective July 1, 1977, in subsection (e), come within the purview of this section” in the 
substituted “A single private residence or first sentence and rewrote the second sentence. 
cottage” for “Private residences or cottages,” Tax May Be Exacted of Lessee. — Where a 

“a resort area” for “resort areas,” “the owner or — corporation chartered for the purpose of owning 
owners” for “the owners,” and “shall be exempt — and conducting a hotel has paid the franchise 
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tax, the lessee of such corporation is not relieved Commissioners of Durham County, 122 N.C. 
thereby from paying the tax imposed upon the — 307, 80 S.E. 388 (1898). 
business of conducting a_ hotel. Cobb y. 

§ 105-61.1. Campgrounds, trailer parks, tent camping areas. — (a) Every 
person, firm or corporation engaged in the business of operating any 
campground, trailer park, tent camping area, or similar place for profit (but 
excluding those businesses taxed in G.S. 105-61 of this Article) and advertising 
in any manner for transient patronage, or soliciting such business, shall apply 
for and secure from the Secretary of Revenue an annual State license for the 
privilege of transacting or engaging in such business, and shall pay for such 
license a tax of twenty-five dollars ($25.00). 

(b) The term “campground,” “trailer park” and “‘tent camping area” as herein 
used shall be given their general meaning, and shall include any place where the 
person, firm or corporation operating such business rents or leases to transient 
patrons space or facilities for the parking of vehicular-drawn trailers or 
semitrailers designed for temporary or occasional human occupancy, and 
specifically including travel trailers or campers of 28 feet or less in length, as 
well as motorized camper vehicles whether self-propelled or mounted or affixed 
to a motor vehicle; or for the erection of tents, camps or other nonpermanent, 
temporary or resort housing not permanently affixed to the ground; or for any 
combination of such purposes. 

(c) It shall be immaterial for the purposes of this section that the rental to 
patrons is on a daily, weekly, biweekly or monthly basis. 

(d) Counties ahelaips levy any additional license tax on the business taxed 
under this section, but cities and towns may levy a license tax not in excess of 
one half the tax levied by the State. (1971, c. 578, s. 1; 1973, c. 476, s. 198.) 

Local Modification. — Currituck: 1977, ¢. 

294. 

§ 105-62. Restaurants. — (a) Every person, firm, or corporation engaged in 
the business of operating a restaurant, cafe, cafeteria, hotel, with dining service 
on the European plan, drugstore, or other place where prepared food is sold, 
shall apply for and procure from the Secretary of Revenue a State license for 
the privilege of transacting such business. The tax for such license shall be based 
on the number of persons provided with chairs, stools, or benches, and shall be 
one dollar ($1.00) per person, with a minimum tax of five dollars ($5.00): 
Provided, that the tax levied in this subsection shall not apply to industrial plants 
maintaining a nonprofit restaurant, cafe or cafeteria solely for the convenience 
of its employees. 

(b) Repealed by Session Laws 1979, c. 150, s. 2, effective July 1, 1979. 
(c) Counties, cities and towns shall not levy any license tax on the business 

taxed or any business exempted under this section, except that cities and towns 
may levy a license tax not in excess of one half of the base tax levied by the State. 

(d) No tax shall be levied under this section, for the privilege of operating 
vending machines or the sale of any commodity through such machines, against 
any vending machine operator, licensed under G.S. 105-65.1 and required thereby 
to pay a gross receipts tax. (1939, c. 158, s. 127; 1965, c. 1036; 1967, c. 1118, s. 
1197 8 AGS 219801979) 50; 8, 2.) 

Cross Reference. — For a _ new section Editor’s Note. — The 1979 amendment, 
covering subject matter similar to that of — effective July 1, 1979, deleted former subsection 
repealed subsection (b), see § 105-65.2, effective (b), which imposed a tax on stands or other 

July 1, 1979. places where prepared food is sold as a business 
or where prepared sandwiches only are served. 
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§ 105-63: Repealed by Session Laws 1979, c. 65, effective July 1, 1979. 

§ 105-64. Billiard and pool tables. — (a) Every person, firm or corporation 
engaged in the business of operating billiard or pool tables, whether operated 
by slot or otherwise, shall apply for and procure from the Secretary of Revenue 
a State license for the privilege of operating such billiard or pool tables, and shall 
pay for such license a tax for each table as follows: 

Tables measuring not more than 2 feet wide and 4 feet long .... $ 5.00 
Tables measuring not more than 2% feet wide and 5 feet long 10.00 
Tables measuring not more than 3 feet wide and 6 feet long .... 15.00 
Tables measuring not more than 4 feet wide and 8 feet long .. . 20.00 
Tables measuring not more than 4% feet wide and 9 feet long 25.00 
Tables measuring more than 4% feet wide and 9 feet long ..... 30.00 
Provided, each such billiard or pool table so licensed shall receive a number 

and receipt from the Secretary of Revenue when the license is issued, and it shall 
be the duty of each operator to attach said numbered license to said table or 
machine and display the same at all times. Failure to have such license and 
receipt on display attached to said machine or table shall be prima facie evidence 
that the tax has not been paid hereunder. 

(b) This section shall not apply to fraternal organizations having a national 
charter, American Legion Posts, or posts or other local organizations of other 
veterans’ organizations chartered by Congress or organized and operating on a 
statewide or nationwide basis, Young Men’s Christian Associations, and Young 
Women’s Christian Associations, or nonstock, nonprofit charitable recreational 
corporations, foundations or centers to which a municipality or county 
contributes any portion of the operating expense. 

(c) If the Secretary of Revenue shall have issued any such State license to any 
person, firm, or corporation to operate any billiard or pool tables in any city or 
town, the board of aldermen or other governing body of such city or town shall 
have the right at any time, and notwithstanding the issuance of such State 
license, to prohibit any billiard or pool tables within its limits, unless otherwise 
provided in its charter; and in the event any city or town shall exercise the right 
to prohibit the keeping and operation of such billiard or pool tables, the Secretary 
of Revenue shall refund the proportion of the tax thereof during the time which 
the right is not allowed to be exercised bears to the time for which the tax is paid. 
And, where the Secretary of Revenue has issued any such license and the said 
billiard or pool tables is or are to be, or are operated outside of the corporate 
limits of any incorporated city or town, the board of county commissioners may 
by resolution request that such license be revoked, and upon receipt of such 
resolution the Secretary of Revenue shall forthwith revoke said license and 
refund the proportion of the tax thereof during the time which the right is not 
allowed to be exercised bears to the time for which the tax is paid. 

(d) Counties may levy a license tax on the business taxed under this section 
upon such billiard or pool tables as are located outside of incorporated cities or 
towns, and cities and towns may levy a license tax upon such as are within the 
city limits, but in neither case shall the license tax so levied be in excess of the 
tax levied by the State. (1989, c. 158, s. 129; 19438, c. 400, s. 2; 1945, c. 995, s. 1; 
1955 Cis S02 sa Dbl a oenbore aly OT ONCe abe. boos 107 mC. poles. sl.) 

Editor’s Note. — The 1977 amendment, Constitutionality. — A license tax imposed 
effective July 1, 1977, substituted “engaged in upon a business is not void as contravening the 
the business of operating billiard or pool tables” State Constitution upon the theory that the 
for “who shall rent, maintain, or own a building — statute gives an invalid arbitrary power to the 
wherein there is a table or tables at which 

billiards or pool is played” in the first paragraph 
of subsection (a). 

county commissioners with reference to the 
issuance of the license among applicants 
therefor, as to locality or otherwise; and the tax 
so imposed will nevertheless remain, these 
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different portions of the law not being so 
interdependent that one must fall with the other. 
Brunswick-Balke-Collender Co. v. Mecklenburg 
County, 181 N.C. 386, 107 S.E. 317 (1921). 

License without City Limits. — Billiard and 
pool tables kept open for indiscriminate use by 
the public are liable to become a source of 
disorder and demoralization, coming within the 
police powers, and requiring, in the nature of the 
business, that power be lodged in some 
governmental board to withhold or revoke a 
license imposed by statute for the conduct of the 
business, and such power lodged in the board of 
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county commissioners, differentiating as to 
licenses to be issued within and without the city 
limits, the latter not subject to the same degree 
of police protection, and requiring a greater 
license fee, and certain publicity before the 
license may be issued, ete. is not an 
unconstitutional discrimination, or the exercise 
of an invalid arbitrary power, the decision of the 
commissioners being reviewable in the courts 
upon the question of whether this power has 
been arbitrarily and unjustly exercised. 
Brunswick-Balke-Collender Co. v. Mecklenburg 
County, 181 N.C. 386, 107 S.E. 317 (1921). 

§ 105-64.1. Bowling alleys. — (a) Every person, firm or corporation engaged 
in the business of operating a bowling alley, or alleys of like kind, shall apply 
for and procure from the Secretary of Revenue a State license for the privilege 
of operating such bowling alley or alleys, and shall pay for such license a tax 
of ten dollars ($10.00) for each alley kept or operated. 

(b) This section shall not apply to fraternal organizations having a national 
charter, American Legion Posts, Young Men’s Christian Associations, and 
Young Women’s Christian Associations, or nonstock, nonprofit charitable 
recreational corporations, foundations or centers to which a municipality or 
county contributes any portion of the operating expense. 

(c) If the Secretary of Revenue shall have issued any such State license to any 
person, firm, or corporation to operate any bowling alley or alleys, in any city 
or town, the board of aldermen or other governing body of such city or town shall 
have the right at any time, and notwithstanding the issuance of such State 
license, to prohibit any bowling alley or alleys of like kind within its limits, unless 
otherwise provided in its charter; and in the event any city or town shall exercise 
the right to prohibit the keeping and operation of such bowling alley or alleys 
of like kind, the Secretary of Revenue shall refund the proportion of the tax 
thereof during the time which the right is not allowed to be exercised bears to 
the time for which the tax is paid. And, where the Secretary of Revenue has 
issued any such license and the said bowling alley or alleys is or are to be, or 
are operated outside of the corporate limits of any incorporated city or town, the 
board of county commissioners may by resolution request that such license be 
revoked, and upon receipt of such resolution the Secretary of Revenue shall 
forthwith revoke said license and refund the proportion of the tax thereof during 
the time which the right is not allowed to be exercised bears to the time for which 
the tax is paid. 

(d) Counties may levy a license tax on such bowling alley or alleys of like kind 
as are located outside of incorporated cities or towns, and cities and towns ma 
levy a ticense tax upon such as are within the city limits, but in neither case shall 
the license tax so levied be in excess of the tax levied by the State. (1943, c. 400, 
Sil A OU LY Scie LUG LC eb orSwa! 10130 Gat (6.0851 98: 1977) -chbole saa.) 

maintain, or own a building wherein, or any 
premises on which, there is” in subsection (a). 

Editor’s Note. — The 1977 amendment, 
effective July 1, 1977, substituted ‘engaged in 
the business of operating” for ‘“‘who shall rent, 

§ 105-65. Music machines. — (a) Every person, firm, or corporation engaged 
in the business of operating, maintaining, or placing on location anywhere within 
the State of North Carolina, any machine or machines which plays records, or 
produces music, shall apply for and procure from the Secretary of Revenue a 
statewide license to be known as an annual operator’s license, and shall pay for 
such license the sum of one hundred dollars ($100.00). 
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(b) In addition to the above annual operator’s license, every person, firm, or 
corporation operating any of the above machines, shall apply for and obtain from 
the Secretary of Revenue, what shall be termed an annual statewide license for 
each machine operated and shall pay therefor the sum of ten dollars ($10.00). 

(c) The applicant for license under this section shall, in making application for 
license, specify the serial number of the machine or machines proposed to be 
operated, together with a description of the service offered for sale thereby, and 
the amount of deposit required by or in connection with the operation of such 
machine or machines. The license shall carry the serial number to correspond 
with that on the application, and no such license shall under any condition be 
transferable to any other machines. It shall be the duty of the person in whose 
pase of business the machine is operated or located to see that the proper State 
icense is attached in a conspicuous place on the machine before its operation 
shall commence. 

(d) If any person, firm, or corporation shall fail, neglect or refuse to comply 
with the terms and provisions of this section, or shall fail to attach the proper 
State license to any machine as herein provided, the Secretary of Revenue, or 
his agents, or deputies, shall forthwith seize and remove such machine, and shall 
hold the same until the provisions of this section have been complied with. In 
addition to the above provision the applicant shall be further liable for the 
additional tax imposed under G.S. 105-112. 

(e) Counties, cities and towns may levy and collect a license tax not in excess 
of fifty percent (50%) of the total amount collected by the State from music 
machines: Provided, that counties, cities and towns shall not levy and collect an 
annual operator’s occupational license levied for the operation of the above 
machines. 

(f) Counties, cities, and towns levying a tax under the provisions of this 
section shall have power through their tax collecting officers, upon nonpayment 
of the tax levied by them, or of any interest or penalty thereon, or upon failure 
to attach the evidence of license issued by them to any such machines, to seize, 
remove and hold such machines until all such defaults have been remedied. 
(1989 eer 1 O8ieg 130) 0194), -c..0:. Sic 5h 948, 0: LOG, A200) Si2: 1945. c4(08)s. 25 
1973, ¢. 476, s., 193.) 

Cited in State v. Finch, 218 N.C. 511, 11 S.E.2d 
547 (1940). 

§ 105-65.1. Merchandising dispensers and weighing machines. — (a) Every 
person, firm, or corporation engaged in the business of operating, maintaining, 
or placing on location anywhere within the State of North Carolina 
merchandising dispensers in which are kept any article or merchandise to be 
purchased, or weighing machines, shall be deemed a distributor or operator and 
shall apply for and procure from the Secretary of Revenue a statewide license 
to be known as an annual distributor’s or operator’s license, and shall pay for 
such license the following tax: 

Distributors or operators of five or more drink dispensers other 
than*open'cup dink: dispensers © Jide Ay: ee be ay $100.00 

Distributors or operators of five or more open cup drink dispensers 
Oe are ke Eid RR er? oot 2 IR ROR SEA « San amen ome 50.00 

Distributors or operators of five or more cigarette dispensers or 
dispensers of other tobacco products ............... 50.00 

Distributors or operators of five or more food or other 
merchandising dispensers selling products for five cents (5¢) or 
NOTE, Gide asl b Ieee ott fee SL NE oii aomre 50.00 

Distributors or operators of five or more food or other 
merchandising dispensers selling products for less than five 
Cants(be i ieee cee is SS hers I ea ee eee 25.00 
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Distributors or operators of five or more weighing machines .. 50.00 
A person, firm, or corporation operating and maintaining soft drink dispensers 

or any other dispensers as set forth above in places of business operated by him 
or it, and not elsewhere, shall not be considered a distributor or operator of such 
dispensers for the purpose of this subsection. 
Any person, firm, or corporation operating, maintaining, or placing on location 

fewer than five such machines or dispensers shall not be considered a distributor 
or operator for the purpose of this subsection. Any person, firm, or corporation 
operating, maintaining, or placing on location five or more soft drink dispensers 
shall not be considered a distributor or operator for the purpose of this 
subsection when all of said dispensers operated, maintained, or placed on 
location by such person, firm, or corporation are operated, maintained, or placed 
in a single building, all parts of which are accessible through the same outside 
entrance, and which building is occupied by a single commercial, manufacturing, 
or industrial business. Every machine or dispenser placed on location by a 

licensed operator or distributor as herein defined shall have affixed thereto 
identification showing the name and address of the owner, operator, or 
distributor. The operator of any machine or dispenser not so identified shall be 
liable for additional license tax as levied by subsection (b)(8). 

(b) (1) In addition to the above annual distributor’s or operator’s license, 
every distributor or operator distributing or operating dispensers or 
machines designed or used for the dispensing or selling of soft drinks, 
other than open cup drinks, shall apply for and obtain from the 
Secretary of Revenue a statewide license for such dispensers or 
machines so operated, and shall pay therefor an annual soft drink 
dispenser tax according to the following schedule: 

For more than five and not over 50 soft drink dispensers, seven 
dollars ($7.00) per machine. 

For 51 and not over 100 soft drink dispensers ........... $ 535.00 
For 101 and not over 150 soft drink dispensers .......... 892.50 
For 151 and not over 200 soft drink dispensers .......... 1,250.00 
For each 50 or fraction thereof additional soft drink dispensers 

COVED 20 Ome ter ented eats ae iad ets BA eke eal ST a eee, 357.50 
Where a distributor or operator procures a license under one of the 

lower tax brackets under the above schedule and adds additional soft 
drink dispensers during the tax year whereby license becomes due in 
a higher tax bracket, such licensee shall apply for additional license 
based upon the difference between the amount paid and the amount due 
in the higher bracket. Such additional license shall be applied for at the 
end of the month in which the additional license became due. 

(2) In addition to the above annual distributor’s or operator’s license, every 
distributor or operator distributing, maintaining, or operating five or 
more cigarette dispensers, or five or more dispensers of other tobacco 
products, or five or more open-cup drink dispensers, or five or more 
food or other merchandising dispensers, or five or more weighing 
machines shall pay a tax upon the gross receipts obtained from such 
machines and dispensers at the rate of six tenths of one percent (6/10 
of 1%) of gross receipts from cigarette sales, and one tenth of one 
percent (1/10 of 1%) of gross receipts from all other sales; but the tax 
paid for the operator’s license shall be treated as an advance payment 
of the gross receipts tax and shall be applied as a credit upon the gross 
receipts tax, but only for the same year for which the tax was paid. All 
persons, firms, or corporations liable for the gross receipts tax levied 
hereunder shall file quarterly reports with the Secretary of Revenue no 
later than the fifteenth day of each of the months of January, April, 
July and October of each year for the three months’ period ended on the 
last day of the month immediately preceding the month in which the 
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report is due. All taxes due for said period shall be paid to the Secretary 
of Revenue at the time the report is required to be filed. 

(3), (4) Repealed by Session Laws 1979, c. 150, s. 8, effective July 1, 1979. 
(c) If any person, firm, or corporation shall fail, neglect, or refuse to comply 

with the terms and provisions of this section or shall fail to attach the proper 
State license to any dispenser or machine as herein provided, the Secretary of 
Revenue, or his agent or deputies, shall forthwith seize and remove such 
dispenser or machine, and shall hold the same until the provisions of this section 
have been complied with. In addition to the above provision the applicant shall 
be further liable for the additional tax imposed under G.S. 105-112. 

(d) Sales of merchandise herein referred to shall be subject to the provisions 
of Article 5 of this Chapter, and the tax therein levied shall be paid by the 
distributor or operator of such dispensers or machines. 

(e) Counties, cities and towns shall not levy or collect any annual distributor’s 
or operator’s occupational license levied for the distribution or operation of any 
of the dispensers or machines described in subsection (a), nor any per dispenser 
or per machine license tax for any machine or dispenser described in subsections 
(a) or (b) of this section, nor upon the sale of any commodities through such 
machine or dispenser. 

(f) The word “dispenser” or “dispensers” as used in this section shall include 
any machine or mechanical device through the medium of which any of the 
merchandise referred to in this section is purchased, distributed or sold. 

(g) Neither the tax levied under subsection (b) upon dispensers, nor the tax 
levied under subsection (a) upon distributors or operators, shall apply to 
dispensers or vending machines which dispense only milk, milk drinks, products 
of the dairy, pure uncarbonated fruit or vegetable juices, or newspapers. (1939, 
0.5158, 'Se1807194 eew 60 Rsh8 51943 G0 L0bscr400)e2:- 1945 ee 0Bvsi-2s 1949. 
CigcO Sse soso te alaceluponcetlc Pip las4 ube, OCs O40 oe LOGS ace 69. 
s. 10; ae “ LOTS, SWIG O GT Aca Sa Sto 21 7S sos 16,.s5b93s G1 200082251979, 
CTOO, Ss. 9. 

Cross Reference. — As to interest borne by 
the tax on gross receipts levied in subdivision 
(b)(2), see § 105-109.1. 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, deleted former 
subdivisions (3) and (4) of subsection (b), which 

imposed respectively a license tax on persons 
operating, maintaining or placing on location 
any dispenser or machine described in 
subsection (a), and required an applicant for a 

license or one seeking to replace a licensed 
machine to provide certain identifying 
information with respect to machines proposed 
to be distributed or operated to the Secretary of 
Revenue. 
Opinions of Attorney General. — Mr. Donald 

Ek. Gordon, Monroe City Tax Collector, 40 

N.C.A.G. 858 (1969). 
Subsections Construed in Pari Materia. — In 

referring to this section, as it appeared in 
§ 105-65 prior to the 1941 amendment, it was 

held that all of the subsections of the section 
must be construed in pari materia. Snyder v. 
Maxwell, 217 N.C. 617, 9 S.E.2d 19 (1940). 

Tax on Vendors of Soft Drinks Is Based on 
Reasonable Classification. — See Snyder v. 
Maxwell, 217 N.C. 617, 9 S.E.2d 19 (1940), 
construing this section when it appeared as a 
part of 8 105-65 prior to the 1941 amendment. 

Criminal Provisions Not Repealed. — The 
provisions of the Flanagan Act, Public Laws 

1937, c. 196 (§ 14-804 et seq.), proscribing the 
possession and distribution of a coin slot 
machine in the operation of which the user could 
secure additional chances or rights to use the 
machine, were not repealed by this section as it 
read when a part of 8 105-65 prior to the 1941 
amendment. State v. Abbott, 218 N.C. 470, 11 

S.E.2d 539 (1940), followed in State v. Brown, 
218 N.C. 480, 11 S.E.2d 545 (1940). 

Enjoining Criminal Law. — As to enjoining 
statute proscribing slot machines, see 
McCormick vy. Proctor, 217 N.C. 23, 6 S.E.2d 870 
(1940). 

Applied in Partin v. City of Raleigh, 9 N.C. 
App. 269, 175 S.E.2d 760 (1970). 

§ 105-65.2. Sundries license tax. — (a) Every person, firm, or corporation 
engaged in any of the businesses listed in subsection (b) of this section shall 
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apply for and procure from the Secretary of Revenue a State “‘sundries license’ 
for the transacting of such business. The tax for each license shall be sixteen 
dollars ($16.00) and one license shall be obtained for each location at which any 
of the businesses enumerated in subsection (b) are engaged in; however, only one 
sundries license shall be required for any one location regardless of the number 
of enumerated businesses being engaged in at that location. 

(b) The sundries license shall be procured and the tax paid by persons, firms, 
or corporations engaged in any one or more of the following business activities: 

(1) The sale of sandwiches in drug stores, service stations, or any other 
stands or places not licensed and taxed as a restaurant under G.S. 
105-62; however, as used in this subdivision, the word “sandwiches” 
shall not be interpreted or construed to include crackers or cookies in 
combination with any food filling; 

(2) Operating, maintaining or placing on location any of the following types 
of dispensers or machines: 
a. Dispensers of cigarettes or other tobacco products; 
b. Dispensers of soft drinks; 
ce. Dispensers of food or other merchandise, or 
d. Weighing machines; 

(3) Operating a soda fountain or soft drink stand; or 
(4) Retailing or jobbing cigarettes, cigars, chewing tobacco, snuff or any 

other tobacco products. 
(c) Counties shall not levy any license tax on the businesses taxed under this 

section, but cities and towns may, except as provided in subsection (g) of this 
section, levy a license tax not in excess of one fourth the tax levied by the State. 

(d) The word “dispenser” as used in this section shall include any machine or 
mechanical device through the medium of which any of the merchandise referred 
to in this section is purchased, distributed or sold. 

(e) The provisions of this section shall not apply to the sale, through 
dispensers or otherwise, of milk, milk drinks, dairy products, or newspapers, or 
to dispensers dispensing merchandise for five cents (5¢) or less. 

(f) No tax shall be levied under this section, for the privilege of operating 
vending machines or the sale of any commodit through such machines, against 
any vending machine operator, licensed under G.S. 105-65.1 and required thereby 
to pay a gross receipts tax. 

(gz) In lieu of the tax of sixteen dollars ($16.00) imposed in subsection (a) of 
this section, a tax of five dollars ($5.00) shall be required for a sundries license 
for those persons licensed as vending machine operators under G.S. 105-65.1 but 
not required by that section to pay a gross receipts tax when such persons are 
liable for payment of the sundries tax. Cities and towns shall not levy any license 
apie on persons taxed at the five dollar ($5.00) rate under this subsection. (1979, 
Ciel DY.482\12) 

Editor’s Note. — Session Laws 1979, ¢. 150, s. 

6, makes the act effective July 1, 1979. 

§ 105-66. Bagatelle tables, merry-go-rounds, ete. — (a) Every person, firm, 
or corporation that is engaged in the operation of a bagatelle table, 
merry-go-round or other riding device, hobbyhorse, switchback railway, 
shooting gallery, swimming pool, skating rink, other amusements of a like kind, 
or a place for other games or play with or without name (unless used solely and 
exclusively for private amusement or exercise), at a permanent location, shall 
apply for and procure from the Secretary of Revenue a State license for the 
privilege of operating such objects of amusement, and shall pay for each subject 
enumerated the following tax: 
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In cities or towns of less than 10,000 population 
In cities or towns of 10,000 population and over 
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(b) The tax under this section shall not apply to machines and other devices 
licensed under G.S. 105-64 and 105-65. 

(c) Counties, cities or towns may levy a license tax on the business taxed under 
this section not in excess of that levied by the State. (1939, c. 158, s. 131; 1973. 
COAG, S. luo) 

Opinions of Attorney General. — Mr. Benton 
H. Walton, III, Attorney, Town of Chadbourn, 
40 N.C.A.G. 868 (1969). 

Tax Levied by Certain Cities on Operation of 
Pinball Machines. — A city of 10,000 population 
or over may not levy a license tax upon the 

upon each pinball machine operated within the 
city, but may levy a tax not in excess of that 
levied by the State for each location at which 
such machines are operated. Opinion of 
Attorney General to Mr. Henry W. Underhill, 43 
N.C.A.G. 413 (1974). 

operation of pinball machines at the rate of $25 

§ 105-67. Security dealers. — (a) Every person, firm, or corporation who or 
which is engaged in the business of dealing in securities as defined in Chapter 
78A of the General Statutes, or who or which maintains a place for or engages 
in the business of buying and/or selling shares or stock in any corporation, 
bonds, or any other securities on commission or brokerage, shall apply for and 
procure from the Secretary of Revenue a State license for the privilege of 
transacting such business, and shall pay for such license the following tax: 

In cities or towns of less than 5,000 population .......... $25.00 
In cities or towns of 5,000 and less than 10,000 population .... 50.00 
In cities or towns of 10,000 and less than 15,000 population 100.00 
In cities or towns of 15,000 and less than 25,000 population 200.00 
In cities or towns of 25,000 population and above ......... 300.00 

(b) Every dealer, as defined herein, who shall maintain in the State of North 
Carolina more than one office for dealing in securities, as hereinbefore defined, 
shall apply for and procure from the Secretary of Revenue a license for the 
rivilege of transacting such business at each such office, and shall pay for such 
icense the same tax as hereinbefore fixed. 
(c) Every foreign dealer, as dealer is hereinbefore defined, who shall maintain 

an office in this State, or have a salesman in this State, shall apply for and 
procure from the Secretary of Revenue a State license for the privilege of 
Renee such business, and shall pay for such license the tax hereinbefore 
imposed. 

d) If such person, firm, or corporation described in subsection (a) of this 
section maintains and/or operates a leased or private wire and/or ticker service 
in connection with such business the annual license tax shall be as follows: 

In cities and towns of less than 10,000 population ........ $150.00 
In cities and towns of 10,000 and less than 15,000 population 250.00 
In cities and towns of 15,000 and less than 20,000 population 350.00 
In cities and towns of 20,000 to 25,000 population ........ 450.00 
Iniciessand towhsror 20,000 or mOreayae ee Bi coe 600.00 

Provided, that the tax levied in subsection (d) shall not apply to private wire 
service not connected with or handling quotations of a stock exchange, grain or 
cotton exchange. 

(e) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of fifty dollars 
($50.00). (1939, c. 158, s. 182; 1973, c. 476, s. 193; 1977, c. 657, s. 1:) 

Editor’s Note. — The 1977 amendment, 
effective Jan. 1, 1977, substituted ‘Chapter 78A 
of the General Statutes” for ‘“G.S. 78-1 to 78-24” 
in subsection (a). 
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§ 105-68. Cotton buyers and sellers on commission. — (a) Every person, 
firm, or corporation who or which engages in the business of buying and/or 
selling on commission any cotton, grain, provisions, or other commodities, either 
for actual, spot, or instant delivery, shall apply for and procure from the 
Secretary of Revenue a State license for the privilege of transacting such 
business in this State, and shall pay for such license a tax of fifty dollars ($50.00). 

(b) Every person, firm, or corporation who or which engages in the business 
of buying or selling any cotton, grain, provisions, or other commodities, either 
for actual, spot, instant or future delivery, and also maintains and/or operates 
a private or leased wire and/or ticker service in connection with such business 
shall apply for and procure from the Secretary of Revenue a State license for 
the privilege of transacting such business in this State and shall pay for such 
license the following tax: 

In cities and towns of less than 10,000 population ........ $100.00 
In cities and towns of 10,000 and less than 15,000 population . 200.00 
In cities and towns of 15,000 and less than 25,000 population . 400.00 
In cities and towns of 25,000 population or more......... 600.00 

Persons, firms, and corporations who pay the tax imposed in subsection (d) of 
G.S. 105-67 shall not be required to pay the tax imposed in this subsection. 

(c) Every Rereons firm, or corporation, domestic or foreign, who or which is 
engaged in the business of selling any cotton either for actual, spot, instant, or 
future delivery, in excess of 5,000 bales per annum, shall be deemed to be a 
cotton merchant, shall apply for and obtain from the Secretary of Revenue a 
statewide license for mas office or agency maintained in this State for the sale 
of cotton and shall pay for each such license the following tax: 

In cities and towns of less than 10,000 pep waned RE deed OMe Es $ 50.00 
In cities and towns of 10,000 and less than 15,000 population . 100.00 
In cities and towns of 15,000 and less than 25,000 population . 200.00 
In cities and towns of 25,000 population and over ........ 300.00 

(d) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of fifty dollars 
($50.00). (1989, c. 158, s. 188; 1973, ¢c. 476; s. 198.) 

Stated in Robinson & Hale, Inc. v. Shaw, 242 
N.C. 486, 87 S.E.2d 909 (1955). 

§ 105-69: Repealed by Session Laws 1978, c. 1200, s. 1, effective July 1, 1974. 

§ 105-70. Packinghouses. — Every person. firm. or corporation engaged in 
or operating a meat packinghouse in this State, and every wholesale dealer in 
meat packing-house products who owns, leases, or rents and operates a 
cold-storage room or warehouse in connection with such wholesale business, 
shall apply for and procure from the Secretary of Revenue a State license for 
the privilege of conducting such business in this State, and shall pay for such 
license the sum of one hundred dollars ($100.00) for each county in which is 
located such a packinghouse or a cold-storage room or warehouse; provided, that 
when an individual required to be licensed under this section employs only one 
employee in such business, the tax shall be one half. Every Laeo firm, or 
corporation maintaining a cold-storage room or warehouse and distributing such 
products to other stores owned in whole or in part by the distributor for sale at 
retail shall be deemed a wholesale dealer or Herc Naae in the meaning of this 
section. Counties shall not levy any tax on business taxed under this section. 
(1939; c. 158, s..135;,1965, c:°416; 1973, c, 476, s. 193.) 
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Cross Reference. — See N.C. Const.. Art. V, 

§ 2(1), (2), (6) and note thereto. 

§ 105-71: Repealed by Session Laws 1979, c. 70, effective July 1, 1979. 

§ 105-72. Persons, firms, or corporations selling certain oils. — (a) Every 
person, firm, or corporation engaged in the business of selling illuminating oil 
or greases, or benzine, naphtha, gasoline, or other products of like kind shall 
apply for and procure from the Secretary of Revenue a State license for the 
privilege of conducting such business, and shall pay for the same a tax of two 
dollars and fifty cents ($2.50). 

(b) In addition to the tax herein levied under subsection (a) of this section, such 
person, firm, or corporation shall pay to the Secretary of Revenue, on or before 
the first day of July of each year, an annual additional license tax equal to five 
percent (5%) of the total gross sales for the preceding year or part of the year 
that the business is so conducted or the privilege so exercised, when the total 
Brose sales of such commodities exceed five thousand dollars ($5,000), or pro rata 
or a part of the year. 
(c) The amount of such total gross sales shall be returned to the Secretary of 

Revenue on or before the date specified in subsection (b) of this section by such 
person, firm, or corporation, verified by the oath of the person making the 
return, upon such forms and in such detail as may be required by the Secretary 
of Revenue. 

(d) Counties shall not levy any license tax on the business taxed under this 
section; but cities or towns in which there is located an agency, station, or 
warehouse for the distribution or sale of such commodities enumerated in this 
section may levy the following license tax: 

In incorporated towns and cities of less than 10,000 population $25.00 
In cities and towns of 10,000 population and over 50.00 

(e) Any person, firm, or corporation subject to this license tax, and doing 
business in this State without having paid such license tax, shall be fined one 
thousand dollars ($1,000), and in addition thereto double the tax imposed by this 
section. 

(f) No license or privilege tax, other than the license tax permitted in this 
section to cities or towns, shall be levied or collected for the privilege of engaging 
in or doing the business named in this section from any person, firm, or 
corporation paying the inspection fees and charges provided for under the 
Chapter, Agriculture, except license taxes levied in G.S. 105-89 and 105-99. (1939, 
COD BBall Bete) Crs lA) Bia Lo te Coens. Lo.) 

A City May Levy a License Tax Upon a Kind Are Similarly Taxed and (2) Each 

Service Station Which Sells Gasoline but Only 
if (1) All Persons, Firms or Corporations 

Engaged in the Business’ of Selling 

Illuminating Oil or Greases or Benzine, 
Naphtha, Gasoline or Other Products of Like 

Taxpayer Maintains in the City an Agency, 
Station or Warehouse for the Distribution or 
Sale of Such Products. — See opinion of 
Attorney General to Mr. Nelson W. Taylor, 42 
N.C.A.G. 18 (1972). 

§ 105-73: Repealed by Session Laws 1957, c. 1340, ss. 2, 9. 

§ 105-74. Pressing clubs, dry cleaning plants, and hat blockers. — Every 
person engaging in the business of operating a dry cleaning plant, pressing club 
or hat blocking establishment shall apply for and procure from the Secretary of 
Revenue a State license for the privilege of conducting such a business, and shall 
pay for such license the following tax: 

In cities or towns of less than 1,000 population $7.50 ee Ser Oe Os PW ee ls a 
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In cities or towns of 1,000 and less than 5,000 population .... 15.00 
In cities or towns of 5,000 and less than 10,000 population .... 30.00 
In cities or towns of 10,000 and less than 20,000 population ... 45.00 
In cities or towns of 20,000 and less than 50,000 population .. 60.00 
In cities or towns of 50,000 population and over .......... 75.00 

Provided that pressing clubs, cleaning plants, and/or hat blocking 
establishments, as same are defined in this section in cities or towns of 5,000 
population or over, employing four or less operators or employees, including the 
owner if he works in said plant, shall be liable for only one half the amount of 
license tax specified above. 

Every person, firm, or corporation, soliciting cleaning work and/or pressing 
in any city or town where the actual cleaning and/or pressing is done in a 
cleaning plant or press shop located outside the city or town wherein said 
cleaning work and/or pressing is solicited shall procure from the Secretary of 
Revenue a State license for the privilege of soliciting in said city or town, and 
pay for the same an amount equal to the tax which would be paid by said cleaning 
lant or press shop as if the said cleaning plant or press shop was actually 
ocated and being operated in the city or town in which the soliciting is done. This 
shall not apply to soliciting in cities or towns where there is no cleaning plant, 
press shop or established agency with fixed place of business, provided that the 
solicitor shall haye paid a State and municipal license tax in this State. 

Every nenson Sen or corporation engaged in the business of soliciting dry 
cleaning and/or pressing work to be done by a dry cleaning plant which has not 
paid the State license tax levied herein shall pay a tax of two hundred dollars 
($200.00) for each vehicle used in carrying the dry cleaning and/or pressing 
work, and the license issued by the Secretary of Revenue shall be carried in the 
cab of any vehicle so employed. Counties, cities and towns may levy a tax upon 
such persons, firms or corporations not in excess of that levied by the State. 

Cities and towns of under 10,000 population may levy a license tax not in 
excess of twenty-five dollars ($25.00); cities and towns of 10,000 population and 
over may levy a license tax not in excess of fifty dollars ($50.00). Counties shall 
not levy a license tax on the business taxed under this section. 

Counties, cities and towns may not collect a privilege license tax under this 
section unless the State license tax, if due, has been first paid. 
eels For the purpose of this section, the following definitions shall 

apply: 
Ley cleaning, and/or hat blocking, and/or pressing establishments” shall 

mean any place of business, establishment or vehicle wherein the services of dry 
cleaning, wet cleaning as a process incidental to dry cleaning, spotting and/or 
iad peat) AES and/or reblocking hats, garments, or wearing apparel of any 
ind is performed. 
“Soliciting” as used herein shall mean the acceptance of any article or garment 

to be dry cleaned and/or pressed. 
“Person” as used herein shall mean any person, firm, corporation, 

partnership, or association. 
The term “employee” as used herein shall mean any person working either 

partially or full time for a cleaning plant, press shop, hat blocking establishment, 
retail outlet or branch office and shall include all drivers, solicitors and route 
salesmen irrespective of the method of payment they receive for their services, 
and shall also include independent contractors soliciting under the same style 
and firm name as the processing plant. It shall also include any member of the 
firm, association, corporation or partnership who actually performs any work of 
any nature in the business. 

his section shall not apply to any bona fide student of any college or 
university in this State operating such pressing or dry cleaning business at such 
college or university during the school term of such college or university. (1939, 
C. 103, 6. log, 1040, G, 400, &. 2, 1957, c. 1840, s. 2; 1959, 445, ss. 1, 2: 1961, ‘c. 
1080, ss. 1, 3; 1969, c. 884; 1978, c. 476, s. 193.) 
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Editor’s Note. — For comment on 1943 Station. — See opinion of Attorney General to 
amendment which changed the schedule of Mr. W.A. Watts, Assistant Charlotte City 
license taxes, see 21 N.C.L. Rev. 370. Attorney, 41 N.C.A.G. 80 (1970). 

Privilege License Tax May Not Be Levied on 

Each Laundry and Dry Cleaning Pick-Up . 

§ 105-75. Barbershops and beauty parlors. — Every person, firm, or 
corporation-engaged in the business of conducting a barbershop, beauty shop or 
parlor, or other shop of like kind shall apply for and procure from the Secretary 
of Revenue a State license for the privilege of conducting such business, and 
shall pay for such license a tax at the rate of two dollars and fifty cents ($2.50) 
for anal barber, manicurist, cosmetologist, beautician, or other operator 
employed in such barbershop or beauty shop or parlor. 

ounties shall not levy a license tax on the businesses taxed under this section, 
but cities and towns may levy a license tax not in excess of that levied by the 
State. (1939, c. 158, s. 140; 1948, c. 400, s. 2; 1973, c. 476, s. 193; 1979, c. 1381.) 

Editor’s Note. — The 1979 amendment, ($2.50) for the former schedule of license taxes, 
effective July 1, 1979, substituted the language and inserted “‘on the businesses taxed” near the 
at the end of the first paragraph beginning ‘a _ beginning of the second paragraph. 
tax at the rate of two dollars and fifty cents 

§ 105-76: Repealed by Session Laws 1979, c. 62, effective July 1, 1979. 

§ 105-77. Tobacco warehouses. — (a) Every person, firm, or corporation 
engaged in the business of operating a warehouse for the sale of leaf tobacco 
upon commission shall, on or before the first day of July of each year, apply for 
and obtain from the Secretary of Revenue a State license for the privilege of 
operating such warehouse for the next ensuing year, and shall pay for such 
license the following tax: 

For a warehouse in which was sold during the preceding year ending the first 
day of July: 

LESS thane, 00.000 DOUNGSaterr nr wis ete as es est ae $ 50.00 
1,000,000 pounds and less than 2,000,000) acct hea en oa ce 75.00 
2,000,000 pounds and less than 3,000,000 ............. 175.00 
3,000,000 pounds and less than 4,000,000 ............. 250.00 
4,000,000 pounds and less than 5,000,000 ............. 400.00 
5,000,000 pounds and less than 6,000,000 ............. 500.00 

For all in excess of 6,000,000 pounds, five hundred dollars ($500.00) and six 
cents (6¢) per thousand pounds. 

(b) If a new warehouse not in operation the previous year, the person, firm, 
or corporation operating such warehouse may procure a license by payment of 
the minimum tax provided in the foregoing schedule, and at the close of the 
season for sales of tobacco in such warehouse shall furnish the Secretary of 
Revenue a statement of the number of pounds of tobacco sold in such warehouse 
for the current year, and shall pay an additional license tax for the current year 
based on such total volume of sales in accordance with the schedule in this 
section. 

If an old warehouse with new or changed ownership or management, the tax 
shall be paid according to the schedule in this section, based on the sale during 
the preceding year, just as if the old ownership or management had continued 
its operation. 

(c) The Commissioner of Agriculture shall certify to the Secretary of 
Revenue, on or before the first day of July of each year, the name of each person, 
firm, or corporation operating a tobacco warehouse in each county in the State, 
together with the number of pounds of leaf tobacco sold by such person, firm, 
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or corporation in each warehouse for the preceding year, ending on the first day 
of July of the current year. 

(d) The Commissioner of Agriculture shall report to the solicitor of any 
judicial district in which a tobacco warehouse is located which the owner or 
operator thereof shall have failed to make a report of the leaf tobacco sold in 
such warehouse during the preceding year, ending the first day of July of the 
current year, and such solicitor shall prosecute any such person, firm or 
corporation under the provisions of this section. 

(e) The tax levied in this section shall be based on official reports of each 
tobacco warehouse to the State Department of Agriculture showing amount of 
sales for each warehouse for the previous year. 

(f) The Secretary of Revenue or his deputies shall have the right, and are 
hereby authorized, to examine the books and records of any person, firm, or 
corporation operating such warehouse, for the purpose of verifying the reports 
made and of ascertaining the number of pounds of leaf tobacco sold during the 
preceding year, or other years, in such warehouse. 

(g) Any person, firm, or corporation who or which violates any of the 
provisions of this section shall, in addition to all other penalties provided for in 
this Article, be guilty of a misdemeanor, and upon conviction shall be fined not 
ae than five hundred dollars ($500.00) and/or imprisoned, in the discretion of 
the court. 

(h) No county shall levy any license tax on the business taxed under this 
section. Cities and towns may levy a tax not in excess of fifty dollars ($50.00) 
for each warehouse. (1939, c. 158, s. 142; 1968, c. 294, s. 4; 1978, c. 476, s. 1938.) 

Cited in State v. Morrison, 210 N.C. 117, 185 
S.E. 674 (1936). 

§ 105-78: Repealed by Session Laws 1979, c. 66, effective July 1, 1979. 

§ 105-79: Repealed by Session Laws 1979, c. 150, s. 4, effective July 1, 1979. 

§ 105-80. Dealers in pistols, etc. — (a) Every person, firm, or corporation who 
is engaged in the business of keeping in stock, selling, and/or offering for sale 
any of the articles or commodities enumerated in this section, shall apply for and 
obtain a State license from the Secretary of Revenue for the privilege of 
conducting such business, and shall pay for such license the following tax: 

OCIS COIS ens ty re ete ee ay eee eat cies FN NS HE ICH DAT Pathe TS et 98k $ 50.00 
For bowie knives, dirks, daggers, slingshots, leaded canes, iron or 

metallicsknuckles; or articles of likeikind® a3)... ae 200.00 
Horsblaniseartrds eypistols md anesthe. 14) AMS tects ale cai. o> ork 50.00 

(b) If such person, bes or corporation deals only in metallic cartridges, the 
tax shall be five dollars ($5.00). 

(c) Counties, cities, or towns may levy a license tax on the business taxed 
under this section not in excess of that levied by the State. (1939, c. 158, s. 145; 
1941 ice? 507823 91959)*G211 20571978 er 476.s2'193)} 

§ 105-81: Repealed by Session Laws 1947, c. 501, s. 2. 

§ 105-82. Pianos, organs, victrolas, records, radios, accessories. — (a) 
Every person, firm or corporation engaged in the business of selling, offering 
or PEAeHng for sale, repairing or servicing any of the articles hereinafter 
enumerated in this section shall apply for and obtain from the Secretary of 
Revenue a State license for the privilege of conducting such business and shall 
pay for each license the following tax: 
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For pianos and/or organs, graphophones, victrolas, or other instruments 
using discs or cylinder records, and/or the sale of records of either or all of these 
instruments, tape players and tape cartridges designed for use in tape players, 
television sets, television accessories and repair parts, radio or radio accessories 
and repair parts, including radios designed for exclusive use in automobiles, an 
annual license tax of ten dollars ($10.00); provided, that persons licensed under 
this section shall not be required to procure a license under G.S. 105-89 by reason 
eld ats engaged in the business of selling, installing, or servicing automobile 
radios. 

(b) Any person, firm, or corporation applying for and obtaining a license under 
this section may employ traveling representatives or agents, but such traveling 
agents or representatives shall obtain from the Secretary of Revenue a duplicate 
license of such person, firm, or corporation who or which he represents, and pay 
for the same a tax of ten dollars ($10.00). 

Each duplicate copy so issued is to contain the name of the agent to whom it 
is issued, the instrument to be sold, and the same shall not be transferable. 

Representatives or agents holding such duplicate copy of such license thereby 
to sell or offer for sale only the instrument and/or articles authorized to be sold 
by the person, firm, or corporation holding the original license, and such license 
shall be good and valid in any county in the State. 

(c) Every person, firm, or corporation violating any of the provisions of this 
section shall be guilty of a misdemeanor and shall pay a penalty of two hundred 
and fifty dollars ($250.00), and in addition thereto double the State license tax 
levied in this section for the then current year. 

(d) Counties shall not levy any license tax on the business taxed under this 
section, except that the county in which the agent or representative holding a 
duplicate copy of the license aforesaid does business may impose a license tax 
not in excess of five dollars ($5.00). Cities or towns may levy a license tax on the 
business taxed under this section not in excess of one half of that levied by the 
ptate.. (193957 153,.8..147? 1943, ¢.. 400° §.2°°1957, «. 1840,'s. 23°1973) c. 476,'s. 
1983019 U7. Cabo (tS.a1s} 

Editor’s Note. — The 1977 amendment, 
effective July 1, 1977, inserted “tape players and 
tape cartridges designed for use in tape players” 
in the second paragraph of subsection (a). 

License for Each Agent. — If the licensee 
employs more than one salesman he must make 
out and furnish each salesman with an additional 
license. This is because the license authorizes 
only the person having it in possession to sell 
under it. State v. Morrison, 126 N.C. 1123, 36 
S.E. 329 (1900). 

§ 105-83. Installment paper dealers. — (a) Every 

Sales by Sample; Interstate Commerce. — 
An act requiring everyone, before engaging in 
selling pianos or organs in the State by sample, 
list or otherwise, to pay a certain sum for a 
license, is, in the case of one selling by sample 
and list, as agent for a manufacturer and dealer 
located in another state, void, as a regulation of 
interstate commerce. Ex parte Hough, 69 F. 330 
(W.D.N.C. 1895). 

erson, firm, or 
corporation, foreign or domestic, engaged in the business of dealing in, buying, 
and/or discounting installment paper, notes, bonds, contracts, evidences of debt 
and/or other securities, where a lien is reserved or taken upon personal property 
located in this State to secure the payment of such obligations, shall apply for 
and obtain from the Secretary of Revenue a State license for the privilege of 
en aging in such business or for the purchasing of such obligations in this State, 
and shal pay for such license an annual tax of one hundred dollars ($100.00). 

(b) In addition to the tax levied in subsection (a) of this section, such person, 
firm, or corporation shall submit to the Revenue Secretary quarterly on the first 
day of January, April, J uly, and October of each year, upon forms prescribed by 
the said Secretary, a full, accurate, and complete statement, verified by the 
officer, agent, or person making such statement, of the total face value of the 
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installment paper, notes, bonds, contracts, evidences of debt, and/or other 
securities described in this section dealt in, bought and/or discounted within the 
preceding three months and, at the same time, shall pay a tax of two hundred 
and seventy-five thousandths of one percent (.2757) of the face value of such 
obligations dealt in, bought and/or discounted for such period. 

(c) If any person, firm, or corporation, Orne g or domestic, shall deal in, buy 
and/or discount any such paper, notes, bonds,-contracts, evidences of debt 
and/or other securities described in this section without applying for and 
obtaining a license for the privilege of engaging in such business of dealing in 
such obligations, or shall fail, refuse, or neglect to pay the taxes levied in this 
section, such obligation shall not be recoverable or the collection thereof 
enforceable at law or by suit in equity in any of the courts of this State until and 
when the license taxes prescribed in this section have been paid, together with 
any and all penalties prescribed in this Article for the nonpayment of taxes. 

d) This section shall not apply to corporations organized under the State or 
national banking laws. 

(e) Counties, cities and towns shall not levy any license tax on the business 
ba under this section. (1939, c. 158, s. 148; 1957, c. 1340, s. 2; 1978, c. 476, s. 
193. 

Cross Reference. — As to interest borne by 
the tax on installment paper dealers levied in 
subsection (b), see § 105-109.1. 

Constitutionality. — The imposition of taxes 
on installment paper dealers, is not rendered 
discriminatory by the exemption from the tax of 
corporations organized under the State or 
national banking laws, even though banks, in 
addition to their regular banking business, carry 

commercial paper, since the two businesses are 
distinct in fact, and the one is subject to 
regulations and controls which are _ not 
applicable to the other. Lenoir Fin. Co. v. Currie, 
254 N.C. 129, 118 S.E.2d 5438, appeal dismissed, 
368 U.S. 289, 82 S. Ct. 375, 7 L. Ed. 336 (1961). 

Bank Distinguished From _ Installment 
Paper Dealer. — See Lenoir Fin. Co. v. Currie, 
254 N.C. 129, 118 S.E.2d 548, appeal dismissed, 

on the identical business of discounting 368 U.S. 289, 82S. Ct. 375, 7 L. Ed. 336 (1961). 

§ 105-84: Repealed by Session Laws 1979, c. 150, s. 5, effective July 1, 1979. 

§ 105-85. Laundries. — Every person, firm, or corporation engaged in the 
business of operating a laundry, including wet or damp wash laundries and 
businesses known as “launderettes,” “launderalls’”’ and similar type businesses, 
where steam, electricity, or other power is used, or who engages in the business 
of supplying or renting clean linen or towels or wearing apparel, shall apply for 
and obtain from the Secretary of Revenue a State license for the privilege of 
engaging in such business, and shall pay for such license the following tax: 

In cities or towns of less than 5,000 population .......... $ 6.25 
In cities or towns of 5,000 and less than 10,000 population ..... 12.50 
In cities or towns of 10,000 and less than 15,000 population uy HLS YE 
In cities or towns of 15,000 and less than 20,000 population 2422500 
In cities or towns of 20,000 and less than 25,000 population # 3280:00 
In cities or towns of 25,000 and less than 30,000 population . 86.25 
In cities or towns of 30,000 and less than 35,000 population ee EAL, 
In cities or towns of 35,000 and less than 40,000 population . 50.00 
In cities or towns of 40,000 and less than 45,000 population 6/25 
In cities or towns of 45,000 population and above .......... 62.50 

Provided, however, that any laundry or other concern herein referred to where 
the work is performed exclusively by hand or home-size machines only, and 
where not more than 12 persons are employed, including the owners, the license 
tax shall be one third of the amount stipulated in the foregoing schedule. 

“Launderettes and launderalls” shall mean commercial establishments in 
which automatic washing machines and dryers are installed for the use of 
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individual customers, including those which contain coin-operated or 
coin-activated washing machines. However, “launderettes and launderalls” shall 
not include persons who own or operate apartment buildings in which they 
provide such machines for the exclusive use and convenience of tenants therein, 
nor shall such persons be considered to be engaged in any “similar type 
business.” 

Every person, firm, or corporation soliciting laundry work or supplying or 
renting clean linen or towels or wearing apparel in any city or town, outside of 
the city or town wherein said laundry or linen supply or towel supply or wearing 
apparel supply business is established, shall procure from the Secretary of 
Revenue a State license as provided in the above schedule, and shall pay for such 
license a tax based according to the population of the city or town, for the 
privilege of soliciting therein. The additional tax levied in this paragraph shall 
apply to the soliciting of laundry work or linen supply or towel supply work or 
wearing apparel supply work in any city or town in which there is a laundry, linen 
supply or towel supply or wearing apparel supply establishment located in the 
said city or town. The soliciting of business for or by any person, firm, or 
corporation engaged in the business of laundry worle and/or supplying or 
renting clean linen or towels or wearing apparel shall and the same is hereby 
construed to be engaging in the said business. Any person, firm, or corporation 
soliciting in said city or town shall procure from the Secretary of Revenue a State 
license for the privilege of soliciting in said city or town, said tax to be in the 
sum equal to the amount which would be paid if the solicitor had an 
establishment and actually engaged in such business in the said city or town; 
provided the solicitor has paid a State, county and municipal license in this State. 

Every person, firm or corporation engaged in the business of soliciting 
laundry work to be done by a laundry or plant which has not paid the State 
license tax levied herein shall pay a tax of two hundred dollars ($200.00) for each 
vehicle used in carrying the laundry work, and the license issued by the 
Secretary of Revenue shall be carried in the cab of any vehicle so employed. 
Counties, cities and towns may levy a tax upon such persons, firms or 
corporations not in excess of that levied by the State. 

ounties, cities and towns, respectively, may levy a license tax not in excess 
of twelve dollars and fifty cents ($12.50) on any person, firm, or corporation 
engaged in the business of laundry work and/or supplying or renting clean linen 
or towels or wearing apparel in instances when eaidl work is performed outside 
the said county or town, or when the linen or towels or wearing apparel are 
supplied by business outside said county or town. Cities and towns may levy a 
license tax not in excess of fifty dollars ($50.00) on any other person, firm or 
corporation engaged in the business of laundry work and/or supplying or 
renting clean linen or towels or wearing apparel. 

Counties, cities and towns may not collect a privilege license tax under this 
section unless the State license tax, if due, has been first paid. (1939, c. 158, s. 
150; 19438, c. 400, s. 2; 1945, c. 708, s. 2; 1949, c. 392, s.. 1; 1959, c. 445, ss. 3-5; 
1961, c. 1080, ss. 2, 4; c. 1203; 1973, c. 476, s. 198; 1975, c. 828.) 

Privilege License Tax May Not Be Leviedon Mr. W.A. Watts, Assistant Charlotte City 
Each Laundry and Dry Cleaning Pick-Up Attorney, 41 N.C.A.G. 80 (1970). 

Station. — See opinion of Attorney General to 

§ 105-86. Outdoor advertising. — (a) Every person, firm or corporation who 
or which is engaged in the business of outdoor advertising by placing, erecting 
or maintaining one or more outdoor advertising signs or structures of any nature 
by means of signboards, poster boards, or painted bulletins, or other painted 
matter, or any other outdoor advertising devices, erected upon the grounds, 
walls or roofs of buildings, shall apply For and obtain from the Secretary of 
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Revenue a State license for the privilege of engaging in such business in this 
State, and shall pay annually for said license as follows: 

For posting or erecting 20 or more signs or panels ........ $25.00 
For sit or erecting less than 20 signs or panels, for each sign or 

ANG LR waee eae cert as AO Ae TING TLS. SRNR Ba Li 
And ‘addition thereto the following license tax for each city, town or other 

place in which such signboards, poster boards, painted bulletins and other 
painted or printed matter or other outdoor advertising devices are maintained 
in cities and towns of: 

Besstihans 2,000 population: ry een ala Ma eee $ 5.00 
LT GOO MOR OSU POPUL tIOl* Bee ee ir 1 2k EO Rag 2 10.00 
ZOOU M2999 DONULALION SE iS ere y hk AS ae, ROY Oe 15.00 
8, 000513 ;999 *popilationy isi eye, FPR, be, Bees 20.00 
DOOM 99 No Pula tlOn Are Sil NT Mey OSIM ALE LOST 25.00 
SF OGUTLONT S00 POP UlAON Ln sO TORT SR IUY SAPS RU TIONS Sa He te 30.00 
7500 20 e142, 999 population! Wi Ge aL ee FRONT Rp ARG ae PTE 50.00 
15, O00 t0224}999: population aay 2 FoR ia Ty I I OBA a 100.00 
CoUOULEOH4 99099 mop lanOn rh) Nis ead Ve Pe ater bo aa 150.00 
SU H00 *populationand OVEL AMA Tay ee TE I eee ag | 200.00 
In each county outside of cities and towns .............. 25.00 

Provided, that the tax levied in this section shall not apply to regularly licensed 
motion picture theatres taxed under G.S. 105-87 upon any advertising signs, 
structures, boards, bulletins, or other devices Sree by or placed by the theatre 
upon property which the theatre has secured by permission of the owner. 

Every person, firm, or corporation who or which places, erects or maintains 
one or more outdoor advertising signs, structures, boards, bulletins or devices 
as gti in this section shall be deemed to be engaged in the business of 
outdoor advertising, but when the applicant intends to advertise his own 
business exclusively by the erection or placement of such outdoor advertising 
signs, structures, boards, bulletins or devices as specified in this section, he may 
be licensed to do so upon the payment annually of one dollar ($1.00) for each sign 
up to 1,000 in number, and for 1,000 or more, the sum of one thousand dollars 
($1,000) for the privilege in lieu of all other taxation as provided in this section, 
except such further taxation as may be imposed upon him by cities or towns, 
acting under the power to levy not in excess of one half of that specified in 
paragraph two of subsection (a) of this section. 

(b) Every person, firm, or corporation shall show in its application for the 
State license herein provided for the name of each incorporated city or town 
within which, and the county within which, it is maintaining or proposes to 
maintain said signboards, poster boards, painted bulletins or other painted or 
printed signs or other outdoor advertising devices within the State of North 
Carolina. No person, firm, or corporation, licensed under the provisions of this 
section, shall erect or maintain any outdoor advertising structure, device or 
display until a permit for the erection of such structure, device or display shall 
have been obtained from the Secretary of Revenue. Application for such permit 
shall be in writing, signed by the applicant or his duly authorized agent, upon 
blanks furnished by the Secretary of Revenue, in such form and requiring such 
information as said Secretary of eee may prescribe. Each application shall 
have attached thereto the written consent of the owners or duly authorized 
agent of the property on which structures, device or display is to be erected or 
maintained, and shall state thereon the beginning and ending dates of such 
written permission: Provided, the subsection shall not apply to persons, firms, 
or corporations who or which advertise their or its own business exclusively, and 
who. or which have been licensed therefor pursuant to subsection (a) of this 
section. 

(c) It shall be unlawful for any person engaged in the business of outdoor 
advertising to in any manner paint, print, place, post, tack or affix, or cause to 
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be painted, printed, placed, posted, tacked or affixed any sign or other printed 
or painted advertisement on or to any stone, tree, fence, stump, pole, building 
or other object which is upon the property of another without first obtaining the 
written consent of such owner thereof, and any person, firm, or corporation who 
in any manner paints, prints, places, posts, tacks or affixes, or causes to be 
painted, Seal posted, tacked or affixed any such advertisement on the 
property of another except as herein provided shall be guilty of a misdemeanor, 
and shall be punished by a fine not exceeding fifty dollars ($50.00), or 
imprisonment of 30 days: Provided, that the provisions of this section shall not 
apply to legal notices. 

(d) It shall be unlawful for any person, firm, or corporation to paint, print, 
place, post, tack or affix any advertising matter within the limits of the 
vigheataiy of public highways of the State without the permission of the 
Department of Transportation, or upon the streets of the incorporated towns of 
the State without permission of the governing authorities, and if and when signs 
of any nature are placed without permission within the highways of the State, 
or within the streets of incorporated towns, it shall be the duty of the 
Department of Transportation or any other administrative body or other 
governing authorities of the cities and towns of said State to remove said 
advertising matters therefrom. 

(e) Every person, firm, or corporation owning or maintaining signboards, 
poster boards, printed bulletins, or other outdoor advertisements of any nature 
within this State shall have imprinted on the same the name of such person, firm, 
or corporation in sufficient size to be plainly visible and permanently affixed 
thereto. 

(f) A license shall not be granted any person, firm, or corporation having his 
or its principal place of business outside the State for the display of any 
advertising of any nature whatsoever, designed or intended for the display of 
advertising matter, until such person, firm, or corporation shall have furnished 
and filed with the Secretary of Revenue a surety bond to the State, approved by 
him, in such sum as he may fix, not exceeding five thousand dollars ($5,000), 
conditioned that such licensee shall fulfill all requirements of law, and lawful 
regulations and orders of said Secretary of Revenue, relative to the display of 
advertisements. Such surety bond shall remain in full force and effect as long 
as any obligations of such licensee to the State shall remain unsatisfied. 

(g) No advertising, or other signs specified in this section, shall be erected in 
the highway right-of-way so as to obstruct the vision or otherwise to increase 
the hazards, and all signs upon the highways shall be placed in a manner to be 
approved by the said Department of Transportation. 

h) Any person, firm, or corporation who or which shall refuse to or neglect 
to comply with the terms and provisions of this section, and who shall fail to pay 
the tax herein provided for within 30 days after the same shall become due, or 
who shall paint, print, place, post, tack, affix or display any advertising sign or 
other matter contrary to the provisions of this section, the Department of 
Transportation of the State of North Carolina or other governing body having 
jurisdiction over the roads and highways of the State, and the governing 
authorities of cities and towns and its agents and employees, and the board of 
county commissioners of the various counties of said State and its employees are 
directed to forthwith seize and remove or cause to be removed all 
advertisements, signs or other matter displayed contrary to the provisions of 
this section. 

For the purpose of more effectually carrying into effect the provisions of this 
section, the Secretary of Revenue is authorized and directed to prepare and 
furnish to the Department of Transportation or other governing body having 
jurisdiction over the roads and highways of the State a sufficient number of 
permits to be executed by the owner, lessee or tenant occupying the lands 
adjacent to the highways of the State, upon which advertisements, signs or other 
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matter displayed contrary to the provisions of this section, in words as follows: 
“T, (we), (owner), (lessee), (tenant), authorize and direct the Department of 

Transportation of the State of North Carolina to remove from my lands the 
following signs and advertising matter placed upon my lands unlawfully or 
MALNOULMN VeDErMISsionabigruguay sd air ol Sis baie 212 a A Ree eee 
UNIS Aa acs terme tees Cave Of enh chan rl D8 ant 
And the said Department of Transportation or other governing body having 

jurisdiction over the roads and highways of the State shall forthwith proceed, 
through its agents, servants and employees, wherever and whenever in its 
opinion it is necessary to secure the consent to the removal of said signs or other 
advertising matter from the lands of the owner, lessee or tenant, to secure said 
consent and to immediately remove said signs or other advertising matter from 
ig ants adjacent to the highways of the State of North Carolina as herein 
irected. 
(i) Every person, firm, or corporation who violates any of the provisions of this 

section shall be guilty of a misdemeanor, and in addition to the license tax and 
enalties provided for herein shall be fined not more than one hundred dollars 

($100.00) fo each sign so displayed, or imprisoned, in the discretion of the court. 
(j) Counties shall not levy any license tax under this section, but cities and 

towns may levy a license tax not in excess of one half of that levied by the State 
under paragraph two of subsection (a). 

(k) The following signs and announcements are exempted from the provisions 
of this section: Signs upon property advertising the business conducted thereon; 
notice or advertisements erected by public authority or required by law in any 
legal proceedings; any signs containing 60 square feet or less bearing an 
announcement of any town or city advertising itself: Provided, the same is 
maintained at public expense. 
No tax shall be levied under this section against any person, firm, or 

corporation erecting, painting, posting or otherwise displaying signs or panels 
advertising his or its own business containing 12 square feet or less of 
advertising surface: Provided, that this exemption shall not apply if the signs or 
panels are displayed in more than five counties. (1989, c. 158, s. 151; 1943, c. 400, 
Savmlobinic. Obs) Lisa 7cud7T6rs.193'.c.b07, 8));.197T; ¢./46458,5343) 

Local Modification. — Currituck: 1977, ¢. of Transportation” fors« 3 “Board-*) “of 
; Transportation” in subsections (d), (g) and (h). 

Editor’s Note. — The 1977 amendment, 
effective July 1, 1977, substituted “Department 

§ 105-87. Motor advertisers. — (a) Every person, firm, or corporation 
operating over the streets or highways of this State any motor vehicle or other 
mechanical conveyance equipped with radio, phonograph, or other similar 
mechanism to produce music, or having any loudspeaker attachment or other 
sound magnifying device to produce sound effects for advertising purposes, 
whether advertising his or its own products or those of others, shall be deemed 
a motor advertiser, shall procure from the Secretary of Revenue a statewide 
license for the privilege of engaging in such business in this State, and shall pay 
for such license a tax of one hundred dollars ($100.00) for each vehicle or 
conveyance so used: Provided, that any such advertiser owning a located place 
of business in this State and advertising in not more than five counties shall pay 
one fourth the tax provided in this section. 

(b) Counties may levy a license tax on the business taxed under this section 
not in excess of one fourth of that levied by the State, and cities and towns may 
roe ie iB in excess of ten dollars ($10.00). (1939, ¢c. 158, s. 151%; 1973, c. 476, 
S. 
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Cited in Frosty Ice Cream, Inc. v. Hord, 263 
N.C. 48, 1388 S.E.2d 816 (1964). 

§ 105-88. Loan agencies or brokers. — (a) Every person, firm, or corporation 
engaged in the regular business of making loans or lending money, accepting 
liens on, or contracts of assignments of, salaries or wages, or any part thereof, 
or other security or evidence of debt for repayment of such loans in installment 
payment or otherwise, and maintaining in connection with same any office or 
other located or established place for the conduct, negotiation, or transaction of 
such business and/or advertising or soliciting such business in any manner 
whatsoever, shall be deemed a loan agency, and shall apply for and procure from 
the Secretary of Revenue a State license for the privilege of transacting or 
negotiating such business at each office or place so maintained, and shall pay 
for such license a tax of seven hundred fifty dollars ($750.00). 

(b) Nothing in this section shall be construed to apply to banks, industrial 
banks, trust companies, building and loan associations, cooperative credit 
unions, nor installment paper dealers defined and taxed under other sections of 
this Article, nor shall it apply to the business of negotiating loans on real estate 
as described in G.S. 105-41, nor to pawnbrokers lending or advancing money on 
specific articles of personal property, nor to imsurarice premium finance 
companies licensed under Article 4 of Chapter 58 of the General Statutes. It shall 
apply to those persons or concerns operating what are commonly known as loan 
companies or finance companies and whose business is as hereinbefore 
described, and those persons, firms, or corporations pursuing the business of 
lending money and taking as security for the payment of such loan and interest 
an assignment of wages or an assignment of wages with power of attorney to 
collect same, or other order or chattel mortgage or bill of sale upon household 
or kitchen furniture. No real estate mortgage broker shall be required to obtain 
a privilege license under this section merely because he advances his own funds 
and takes a security interest in real estate to secure such advances and when, 
at the time of such advance of his own funds, he has already made arrangements 
with others for the sale or discount of the obligation at a later date and does so 
sell or discount such obligation within the period specified in said arrangement 
or extensions thereof; or when, at the time of the advance of his own funds, he 
intends to sell the obligation to others at a later date and does, within 12 months 
from date of initial advance, make arrangements with others for the sale of said 
obligation and does sell the obligation within the period specified in said 
arrangement or extensions Peenat or because he advances his own funds in 
temporary financing directly involved in the production of permanent-type loans 
for sale to others; and no real estate mortgage broker whose mortgage lending 
operations are essentially as described above shall be required to obtain a 
privilege license under this section. 

(c) At the time of making any such loan, the. person, or officer of the firm or 
corporation making the same, ian give to the borrower in writing in convenient 
form a statement showing the amount received by the borrower, the amount to 
be pale back by the borrower, and the time in which said amount is to be paid, 
and the rate of interest and discount agreed upon. 

(d) Any such person, firm, or corporation failing, refusing, or neglecting to 
pay the tax herein levied shall be guilty of a misdemeanor, and in addition to 
double the tax due shall be fined not less than two hundred and fifty dollars 
($250.00) and/or imprisoned, in the discretion of the court. No such loan shall be 
collectible at law in the courts of this State in any case where the person makin 
such loan has failed to pay the tax levied herein, and/or otherwise complied wit 
the provisions of this section. 
(e) Counties, cities, and towns may levy a license tax on the business taxed 

under this section not in excess of one hundred dollars ($100.00). (1939, ¢. 158, 
s. 152; 1967, c. 1080; c. 1282, s. 2; 1973, c. 476, s. 193.) 
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Cross Reference. — As to Consumer Finance 
Act, see §§ 53-164 to 53-191. 

Purpose of Section Is to Raise Revenue. — 
The tax imposed on loan agencies or brokers by 
this section is merely one of the Section B license 
taxes imposed by this Article for the privilege of 
carrying on a particular business, and _ its 
purpose is to raise revenue. Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967). 

It Is Not Limited to Loan Agencies Subject 
to Consumer Finance Act. — All loan agencies 
subject to the provisions of this section are not 
subject to the provisions of the Consumer 
Finance Act. This section applies to all the loan 
agencies specified therein, irrespective of the 

CH. 105. TAXATION § 105-89 

amounts which they loan or the interest they 
charge. Northcutt v. Clayton, 269 N.C. 428, 152 
S.E.2d 471 (1967). 
Former Application to Insurance Premium 

Finance Companies. — See Northcutt v. 
Clayton, 269 N.C. 428, 152 S.E.2d 471 (1967) 
(decided under this section as it read prior to the 
second 1967 amendment which added ‘nor to 
insurance premium finance companies licensed 
under Article 4 of Chapter 58 of the General 
Statutes” at the end of the first sentence in 
subsection (b).) 

Cited in Lenoir Fin. Co. v. Currie, 254 N.C. 
129, 118 S.E.2d 548 (1961). 

§ 105-89. Automobiles, wholesale supply dealers and service stations. — (a) 
Automotive Service Stations. — 

(1) Every person, firm, or corporation engaged in the business of servicing, 
storing, painting, repairing, welding, or upholstering motor vehicles, 
trailers, semitrailers, or engaged in the business of retail selling and/or 
delivering of any tires, tools, batteries, electrical equipment, 
automotive accessories, including radios designed for exclusive use in 
automobiles, or supplies, motor fuels and/or lubricants, or any of such 
commodities, in this State, shall apply for and obtain from the Secretar 
of Revenue a State license for the privilege of engaging in suc 
business in this State, and shall pay for such license an annual tax for 
each location where such business is carried on, as follows: 

In unincorporated communities and in cities or towns of less 
thane2500 population. BeuueN AG tamkotis dab. notelie deo co . $10.00 

In cities or towns of 2,500 and less than 5,000 population ..... 15.00 
In cities or towns of 5,000 and less than 10,000 population ..... 20.00 
In cities or towns of 10,000 and less than 20,000 population 30.00 
In cities or towns of 20,000 and less than 30,000 population 40.00 
INilies OP LOwls OL aU, 000cOm MOLE staan, aisha. erriiae 50.00 
(2) In rural sections where a service station is operated the tax shall be five 

dollars ($5.00), unless more than one pump is operated, in which event 
the tax shall be five dollars ($5.00) per pump: Provided, that any person, 
firm, or corporation operating a motor vehicle repair shop or garage in 
Fait oniteron shall be liable for a minimum annual tax of ten dollars 

10.00). 
(83) The tax levied in this section shall in no case be less than five dollars 

($5.00) per pump. 
(4) No additional license tax under this subsection shall be levied upon or 

collected from any employee, agent, or salesman whose employer or 
a ee te has paid the tax for each location levied in this subsection. 

(5) The tax imposed in G.S. 105-53 shall not apply to the sale of gasoline to 
dealers for resale. 

(6) Counties, cities, and towns may levy a license tax upon each place of 
business located therein under this subsection not in excess of one 
fourth of that levied by the State. 

(b) Automotive Equipment and Supply Dealers at Wholesale. — 
(1) Every person, firm, or corporation engaged in the business of buying, 

selling, distributing, exchanging, and/or delivering automotive 
accessories, including radios designed for exclusive use in automobiles, 
parts, tires, tools, batteries, Eien other automotive equipment or 
supplies or any of such commodities at wholesale shall apply for and 
obtain from the Secretary of Revenue a State license for the privilege 
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of engaging in such business in this State, and shall pay for such license 
an annual tax for each location where such business is carried on as 
follows: 

In unincorporated communities and in cities or towns of less than 
RT ENG ATH) OTA EL Ry Levar ci, Vien Rite sag MN pe hehe beta naa ai ae a heen $25.00 

In cities or towns of 2,500 and less than 5,000 population .... 30.00 
In cities or towns of 5,000 and less than 10,000 population .... 50.00 
In cities or towns of 10,000 and less than 20,000 population ... 75.00 
In cities or towns of 20,000 and less than 30,000 population ... 100.00 
In cities or towns of 30,000 population or more ........... 125.00 

Provided, any person, firm, or corporation engaged in the business 
enumerated in this section and having no located place of business, but 
selling to retail dealers by use of some form of vehicle, shall obtain from 
the Secretary of Revenue a statewide license for the privilege of 
engaging in such business in this State, and shall pay for such license 
an annual tax for each vehicle used in carrying on such business fifty 
dollars ($50.00). 

(2) For the purpose of this section, the word “wholesale” shall apply to 
manufacturers, jobbers, and such others who sell to retail dealers, 
except manufacturers of batteries. 

(3) No additional license tax under this subsection shall be levied upon or 
collected from any employee, agent, or salesman whose employer or 
principal has paid the tax for each location levied in this subsection. 

(4) Counties, cities, and towns may levy a license tax on each place of 
business located therein, taxed under this subsection, not in excess of 
one half of that levied by the State, with the exception that the minimum 
tax may be as much as ten dollars ($10.00). 

(5) No person, firm, or corporation paying the wholesalers’ tax as levied in 
subsection (b) hereof shall be required to pay any additional tax under 
subsection (a) of this section for engaging in any of the types of 
business levied upon in said subsection (a). 

(c) Motor Vehicle Dealers. — 
(1) Every person, firm, or corporation engaged in the business of buying, 

selling, distributing, servicing, storing and/or exchanging motor 
vehicles, trailers, semitrailers, tires, tools, batteries, electrical 
equipment, lubricants, and/or automotive equipment, including radios 
designed for exclusive use in automobiles, and supplies in this State 
shall apply for and obtain from the Secretary of Revenue a State license 
for the privilege of engaging in such business in this State, and shall 
pay for such license an annual tax for each location where such business 
is carried on, as follows: 

In unincorporated communities and in cities or towns of less than 
L000 population! a) west e e Noe hel erat: Tatton ole diet oO.00 

In cities or towns of 1,000 and less than 2,500 population .... 50.00 
In cities or towns of 2,500 and less than 5,000 population .... 75.00 
In cities or towns of 5,000 and less than 10,000 population .. .. 110.00 
In cities or towns of 10,000 and less than 20,000 population ... 140.00 
In cities or towns of 20,000 and less than 30,000 population ... 175.00 
Inscities: or. towns<of :30;000 vor. monersir. dite cat bs eccent aaaeeneiact 200.00 

Provided, that persons, firms, or corporations dealing in secondhand 
or used motor vehicles exclusively shall be liable for the tax as set out 
in the foregoing schedule unless such business is of a seasonal, 
temporary, transient, or itinerant nature, in which event the tax shall 
be three hundred dollars ($300.00) for each location where such 
business is carried on. 

(2) Any person, firm, or corporation who or which deals exclusively in motor 
fuels and lubricants, and has paid the license tax levied under 
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subsection (a) of this section, shall not be subject to any license tax 
under subsections (b) and (c) of this section. 

(3) No additional license tax under this subsection shall be levied upon or 
collected from any employee or salesman whose employer had paid the 
tax levied in this subsection; nor shall the tax apply to dealers in 
semitrailers weighing not more than five hundred pounds and carrying 
not more than one-thousand-pound load, and to be towed by passenger 
cars, nor to dealers to four-wheel, farm-tvpe wagons equipped with 
rubber tires and designed to be pulled or towed by passenger cars or 
farm tractors. 

(4) Premises on which cars are stored or sold when owned or operated by 
a licensed car dealer under the same name shall not be deemed as a 
separate place of business when conducted within the corporate limits 
of any city or town in which such car business is conducted. 

(5) Counties, cities, and towns may levy a license tax on each place of 
business located therein, taxed under this subsection, not in excess of 
one fourth of that levied by the State, with the exception that the 
minimum tax may be as much as twenty dollars ($20.00): Provided, if 
such business is of a seasonal, temporary, transient, or itinerant nature, 
counties, cities, and towns may levy a tax of three hundred dollars 
($300.00) for each location where such business is carried on. (1939, c. 
poise Dae los. Ca (UG iee cos COU Sa LOA. Coos. Gib LODS, 
ce: 1302,.8..2; 1959, c..1259, ss..9C-9E; 1973,.c. 476, .8..193.) 

Persons Operating Trailer Sales Lot Are 
Required to Obtain a Schedule “B” Privilege 

License. — See opinion of Attorney General to 
Mr. Jule McMichael, Rockingham County 
Attorney, 40 N.C.A.G. 870 (1970). 

Constitutionality of Former Statute. — A 
provision in a former statute as to the reduction 
of the license tax if three fourths of the 
manufacturer’s assets were invested in this 
State was held constitutional in Bethlehem 
Motors Corp. v. Flynt, 178 N.C. 399, 100 S.E. 693 

(1919). On appeal the statute was held invalid as 

discriminating against nonresident 
manufacturers doing business in the State and 
as discriminating in favor of the products of 
resident manufacturers by attempting to 
regulate interstate commerce. Bethlehem 
Motors Corp. v. Flynt, 256 U.S. 421, 418. Ct. 571, 
65 L. Ed. 1029 (1921). But this decision of the 
Supreme Court of the United States was not 
understood to invalidate the entire statute, since 

the provision in question was separable from the 
remainder of the statute. American Exch. Nat’] 
Bank v. Lacy, 188 N.C. 25, 123 S.E. 475 (1924). 

Auto trucks were held to come within the 
designation of ‘automobiles’ as used in a 
former statute taxing the manufacturers of 
automobiles. Bethlehem Motors Corp. v. Flynt, 
178 N.C. 399, 100 S.E. 693 (1919). 

Bank as “Dealer”. — Where a dealer in 
automobiles has sold to the bank, to which he 
was indebted, his automobiles on hand, for the 
purpose of securing the debt, under further 
provisions that he was to sell and collect and hold 
the proceeds in trust for the purpose stated and 
has thereafter left the State and the bank has 
assumed to continue the sales and make 
collection therefor, the bank may not avoid 
payment of the tax upon the ground that it was 
not a dealer, etc., in contemplation of the statute, 

and thus evade the practical efficiency of the 
statute and reduce it to a nullity. American 
Exch. Nat’ Bank v. Lacy, 188 N.C. 25, 123 8.E. 
475 (1924). 

Municipal Tax on Operators of Gasoline 
Pumps. — The provision authorizing counties, 
cities and towns to levy a license tax on each 
place of business located therein, not in excess of 
one fourth of that levied by the State, does not 

preclude a city from levying a tax on operators 
of gasoline pumps located on sidewalks along 
certain streets between the curb and the 
property line when such city tax is levied in the 
nature of a permit in the exercise of regulatory 
police power. State v. Evans, 205 N.C. 434, 171 
S.E. 640 (1933). 

§ 105-89.1. Motorcycle dealers. — (a) Every person, firm, or corporation, 
foreign or domestic, engaged in the business of buying, selling, distributing, 
and/or exchanging motorcycles or motorcycle supplies or any of such 
commodities in this State shall apply for and obtain from the Secretary of 
Revenue a State license for the privilege of engaging in such business in this 
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State, and shall pay for such license an annual tax for each location where such 
business is carried on, as follows: 

In unincorporated communities and cities or towns of less than 2,500 
POPWIAVIOI a ee et ee a VGeieiS sit. Po eG $10.00 

In cities or towns of 2,500 and less than 5,000 population ..... 15.00 
In cities or towns of 5,000 and less than 10,000 population ..... 20.00 
In cities or towns of 10,000 and less than 20,000 population .... 25.00 
In cities or towns of 20,000 and less than 30,000 population .... 30.00 
le citiestoR owns oro O00 tor moreoraer aint ak Bos ahidpes. . 40.00 

(b) A motorcycle dealer paying the license tax under this section may buy, sell, 
and/or deal in bicycles and bicycle supplies without the payment of an additional 
license tax. ° 

(c) No additional license tax shall be levied upon or collected from any 
ope ee or salesman whose employer had Bel the tax levied in this section. 

(d) No motorcycle dealer shall be issued dealer’s tags until the license tax 
levied under this section has been paid. 

(e) Counties, cities, and towns may levy a license tax on each place of business 
located therein, taxed under this section, not in excess of one fourth of that levied 
by the State, with the exception that the minimum tax may be as much as ten 
dollars ($10.00). (1989, c. 158, s. 158; 1947, c. 501, s. 2; 1973, c. 476, s. 193.) 

§ 105-90. Emigrant and employment agents. — (a) Every person, firm, or 
corporation, either as agent or principal, engaged in the business of soliciting, 
hiring, and/or contracting with laborers, male or female, in this State, for 
employment out of the State shall apply for and obtain from the Secretary of 
Revenue a State license for each county for the privilege of engaging in such 
business, and shall pay for such license a tax of five hundred dollars ($500.00) 
for each county in which such business is carried on. 

(b) Every person, firm, or corporation who or which engages in the business 
of securing employment for a person or persons and charging therefor a fee, 
commission, or other compensation shall apply for and obtain from the Secretary 
of Revenue a State license for the privilege of engaging in such business in this 
State, and shall pay for such license the following annual tax for each location 
in which such business is carried on: 

In unincorporated communities and in cities and towns of less than 
ZOU DODULALION Pay te ere 2. erat oe Nye ae. anal $100.00 

In cities or towns of 2,500 and less than 5,000 population .... 200.00 
In cities or towns of 5,000 and less than 10,00 population .... 300.00 
In cities or towns of 10,000 or more population........... 500.00 

Provided, that this section shall not apply to any employment agency operated 
by the federal government, the State, any county or municipality, or whose sole 
business is procuring employees for work in the production and harvesting of 
farm crops within the State, nor shall it apply to any registry for registered 
nurses or licensed practical nurses when not operated for profit. And provided 
further, that under this section the tax on any employment agency whose sole 
business is the placement of teachers and/or other school employees and which 
has been approved by the State Superintendent of Public Instruction shall be 
twenty-five dollars ($25.00): Provided further, that the tax on employment 
agencies where the sole business is the placement of domestic servants or 
ation | nurses for employment within the State shall be twenty-five dollars 

(c) Any person, firm, or corporation violating the provisions of this section 
shall be guilty of a misdemeanor and fined, in addition to other penalties, not less 
than one thousand dollars ($1,000) and/or imprisoned, in the discretion of the 
court. 
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(d) Counties, cities and towns may levy a license tax on the business taxed 
under this section not in excess of one hundred dollars ($100.00). (1989, c. 158, 
93/1545°1945> 'c) 635; 1963) ic 787, 8.21971, of 118051973; c. 476; 90/193%) 

Cross Reference. — As to statute applicable 
to emigrant agents who hire labor or solicit 
emigrants for employment in a state having a 
law similar to such statute, see § 105-90.1. 

Constitutionality of Tax on Emigrant Agent. 
— A former statute imposing a tax “on every 
emigrant agent or person engaged in procuring 

laborers to accept employment in another state” 
was held constitutional. State v. Hunt, 129 N.C. 
686, 40 S.E. 216, 85 Am. St. R. 758 (1901). 

An earlier statute taxing the occupation of 
“emigrant agent” was held invalid for lack of 
uniformity. State v. Moore, 113 N.C. 697, 188.E. 
342 (1893). 

Valid Exercise of Taxing Power. — A former 
statute taxing persons engaged in the business 
of procuring laborers for employment outside 
the State was held a valid exercise of the 
legislative power to tax trades and professions 
and was not a police regulation. State v. 
Roberson, 186 N.C. 587, 48 S.E. 595 (1904). See 
State v. Hunt, 129 N.C. 686, 40 S.E. 216, 85 Am. 
St. R. 758 (1901); Carr v. Commissioners of 
Duplin County, 186 N.C. 125, 48 S.E. 597 (1904); 
Lane v. Commissioners of Rowan County, 139 
N.C. 448, 52 S.E. 140 (19085). 

Statute Applies to Agents in Business of 
Hiring Laborers. — A statute imposing a 
license tax upon “every emigrant agent or 
person engaged in procuring laborers for 
employment out of this State” applies to agents 
who make it their business to hire laborers in 
this State to be sent beyond the limits of the 
State to be employed by others. Carr v. 
Commissioners of Duplin County, 136 N.C. 125, 
48 S.E. 597 (1904). 
Employment of Laborers to Work for Hirer. 

— Public Laws 1903, c. 247, s. 74, imposing a 

license tax upon “every emigrant agent or 
person engaged in procuring laborers for 
employment out of this State” was held not to 
apply to a person who came into this State and 
employed laborers to work for him in another 
state. Carr v. Commissioners of Duplin County, 
136 N.C. 125, 48 S.E. 597 (1904). 
An officer of a foreign corporation coming 

into this State and hiring hands _ for 
employment by the corporation in another 
state is not “engaged in the business of hiring 
hands,” etc., and was held not liable for the tax 
on emigrant agents, under a former statute. 
Lane v. Commissioners of Rowan County, 139 
N.C. 443, 52 S.E. 140 (1905). 

Municipality May Not Levy Privilege 

License Tax on Employment Agency when the 
Only Contact Is by Telephone into the 
Municipality. — See opinion of Attorney 
General to Mr. John H. McMurray, Morganton 
City Attorney, 41 N.C.A.G. 82 (1970). 
Amount of Tax Not Reviewable. — A tax on 

the business of procuring laborers for 
employment outside the State being an exercise 
of the power of the State to levy taxes, the 
amount is not reviewable by the courts. State v. 
Roberson, 186 N.C. 587, 48 S.E. 595 (1904), 
wherein the court said: “When the Constitution 
confers upon the legislature the power to levy 
taxes, the amount of the tax to be levied is 
committed to that department of the 
government and not open to review by the 
judicial department. We may inquire into the 
question of power, but not as to the manner of 
its exercise.” 

§ 105-90.1. Emigrant and employment agents — hiring or soliciting labor 
for employment in state having similar law. — (a) No person other than the 
North Carolina Employment Security Commission shall engage in the business 
of emigrant agent in this State without first having obtained a license therefor 
from the Secretary of Revenue and the county treasurer of each county in which 
he solicits emigrants. The term “emigrant agent” as used in this section, shall 
be construed to mean any person engaged in the business of hiring laborers or 
soliciting emigrants in this State to be employed beyond the limits of the State 
or any person engaged in hiring laborers or soliciting laborers in this State to 
be employed beyond the limits of the State in farm labor, whether in the employ 
of the emigrant agent or otherwise. Any person shall be entitled to State and 
county license, which shall be good for one year, upon payment to the Secretar 
of Revenue for the use of the State of five hundred dollars ($500.00) for eac 
county in which he operates or solicits emigrants for each year so engaged and 
upon payment into the county treasury of each county in which he operates or 
solicits emigrants, for the use of each such county, of one thousand dollars 
($1,000) for each year so engaged. Any person other than the North Carolina 
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Employment Security Commission acting as an emigrant agent without having 
first obtained such license shall be guilty of a misdemeanor and, upon conviction, 
shall be punished by a fine or imprisonment in the discretion of the court, and 
in addition to such fine or imprisonment the court may, in its discretion, require 
the defendant to purchase the State and county licenses herein provided. 

(b) (1) Every person, firm, or corporation who or which engages in the 
business of securing employment for a person or persons and charging 
therefor a fee, commission, or other compensation shall apply for and 
obtain from the Secretary of Revenue a State license for the privilege 
of engaging in such business in this State, and shall pay for such license 
the following annual tax for each location in which such business is 
carried on: 

In unincorporated communities and in cities and towns of less 
DRS UCD ODU ALON Ga teemenee NUMER ehh e es ce ts. bas $100.00 

In cities or towns of 2,500 and less than 5,000 population .... 200.00 
In cities or towns of 5,000 and less than 10,000 population .... 3800.00 
In cities or towns of 10,000 or more population .......... 500.00 

Provided, that this section shall not apply to any employment agency 
operated by the federal government, the State, any county or 
municipality, or whose sole business is procuring employees for work 
in the production and harvesting of farm crops within the State, nor 
Shall it apply to any registry for registered nurses or licensed practical 
nurses when not operated for profit. And provided further, that under 
this section the tax on any employment agency whose sole business is 
the placement of teachers and/or other school employees ad which 
has been approved by the State Superintendent of Public Instruction 
shall be twenty-five dollars ($25.00): Provided further, that the tax on 
employment agencies where the sole business is the placement of 
domestic servants or unregistered nurses for employment within the 
State shall be twenty-five dollars ($25.00). 

(2) Any person, firm, or corporation violating the provisions of this 
subsection shall be guilty of a misdemeanor and fined, in addition to 
other penalties, not less than one thousand dollars ($1,000) and/or 
imprisoned, in the discretion of the court. 

(3) Counties, cities and towns may levy a license tax on the business taxed 
under this subsection not in excess of that levied by the State. 

(c) The provisions of this section shall apply only to emigrant agents who hire 
labor or solicit emigrants for employment in a state having a law substantially 
similar to the provisions of this section. (1989, c. 158, s. 154; 1945, c. 635; 1953, 
Co eS lee stoOR gC 15> Sane. 1 Loss 10, S, Loe) 

Cross Reference. — For section applying to 
emigrant and employment agents generally, see 
§ 105-90. 

§ 105-91. Plumbers, heating contractors, and electricians. — Every person, 
firm, or corporation engaged in the business of a plumber, installing plumbing 
fixtures, piping or equipment, steam or gas fitter, or installing hot-air heating 
i aie or installing electrical equipment, or offering to perform such services, 
shall apply for and obtain from the Secretary of Revenue a statewide license for 
the privilege of engaging in such business, and shall pay for such license the 
following tax Bind on population: 

Municipalities of less than 2,000 ean PAE IDAE ROI AS $ 7.50 
Municipalities of 2,000 and less than 5,000 population ........ 12.50 
Municipalities of 5,000 and less than 10,000 population ....... 15.00 
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Municipalities of 10,000 and less than 20,000 population ...... 17.50 
Municipalities of 20,000 and less than 30,000 population ...... 22.50 
Municipalities of 30,000 and less than 50,000 population ...... 30.00 
MUTUCIDU Lule sey Le, UU LOT: MOlGm nies ay hagas Od). nou, tenet eae 40.00 

If any person, firm, or corporation, required to be licensed under the 
provisions of this section, engages in said business in two or more cities or towns, 
such person, firm, or corporation shall procure a license based on the population 
of the largest city or town in which the business taxed under this section is 
carried on; however, after a basic tax has been paid, in accordance with the above 
schedule, same shall apply as a credit when a higher tax is required. 

Provided, that when an individual required to be licensed under this section 
employs only one additional person the tax shall be one half: Provided further, 
that any person, firm, or corporation engaged exclusively in the businesses 
enumerated in and licensed under this section shall not be liable for the tax 
provided in G.S. 105-54 to 105-56. All plumbing inspectors in cities or towns shall 
make a monthly report to the Secretary of Revenue of all installation or repair 
permits issued for plumbing or heating. 

With respect to electricians and electrical contractors, a license procured 
under this section shall cover the installation of electrical equipment, fixtures 
and wiring in or upon the consumer’s premises, or on the ‘“‘customer’s side’ of 
the point of delivery of electric service, but shall not cover the installation of or 
service to transmission or distribution lines or work on the “‘distributor’s side’’ 
of the point of delivery of electric service. With respect to plumbers and 
plumbing contractors, a license procured under this section shall cover plumbing 
work and plumbing installations in buildings and upon the premises upon which 
the buildings are situated and up to the connection with the sewer or water 
mains, but shall not cover the construction of or work upon water or sewer 
systems or mains. 

Counties shall not levy any license tax on the business taxed under this 
section, but any city or town may levy a license tax not in excess of the base 
license tax which would be levied by the State if such city or town was the only 
city or town in which the licensee engaged in business. (19389, c. 158, s. 155; 1945, 
ChihUSeate, vod, CHebAuis. 21900, 0. HOlesn 2, LU 1o.-Cs 416. S195.) 

Editor’s Note. — For brief comment on the 

1953 amendment which rewrote the section, see 

31 N.C.L. Rev. 434 (1953). 

§ 105-92. Trading stamps. — (a) Every person, firm, or corporation engaged 
in the business of issuing, selling, and/or delivering trading stamps, checks, 
receipts, certificates, tokens, or other similar devices to persons, firms, or 
corporations engaged in trade or business, with the understanding or 
agreement, expressed or implied, that the same shall be presented or given by 
the latter to their patrons as a discount, bonus, premium, or as an inducement 
to secure trade or patronage, and that the person, firm, or corporation selling 
and/or delivering the same will give to the person presenting or promising the 
Same, money or other thing of value, or any commission or preference in any way 
on account of the possession or presentation thereof, shall apply for and obtain 
from the Secretary of Revenue a State license for the privilege of engaging in 
such business, and shall pay for such a license a tax of two hundred dollars 
($200.00). 

(b) This section shall not be construed to apply to a manufacturer or to a 
merchant who sells the goods, wares, or merchandise of such manufacturer, 
offering to present to the purchaser or customer a gift of certain value as an 
inducement to purchase such goods, wares or merchandise. 
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(c) Counties, cities, or towns may levy a license tax on the business taxed 
under this section and not in excess of that levied by the State. (1989, c. 158, s. 
156; 1978, c. 476, s. 198.) 

Gift Enterprises. — Dealers in trading ordinance taxing ‘gift enterprises.” Winston vy. 
stamps do not come within the provision of an Beeson, 185 N.C, 271, 47 S.E. 457 (1904), 

§ 105-93: Repealed by Session Laws 1979, c. 68, effective July 1, 1979. 

§ 105-94; Repealed by Session Laws 1947, c. 501, s. 2. 

§ 105-95: Repealed by Session Laws 1947, c. 831, s. 2. 

§ 105-96. Marble yards. — Every person, firm, or corporation engaged in the 
business of manufacturing, erecting, jobbing, selling, or offering for sale 
monuments, marble tablets, gravestones or articles of like kind, or, if a 
nonresident, selling and erecting monuments, marble tablets, or gravestones at 
retail shall apply for and obtain from the Secretary of Revenue a State license 
for the privilege of engaging in such business in this State, and shall pay for such 
license the following tax: 

In unincorporated communities and cities or towns of less than 2,000 
PODUIALION Leaicttcne Bakit ute varcr ek LUMI Ate mest wheel ished kita und ih ante $15.00 

In cities or towns of 2,000 and less than 5,000 population ..... 25.00 
In cities or towns of 5,000 and less than 10,000 population ..... 30.00 
In cities or towns of 10,000 and less than 15,000 population .... 40.00 
In cities or towns of 15,000 and less than 20,000 population .... 50.00 
In cities or towns of 20,000 and less than 25,000 population .... 60.00 
In cities or towns of 25,000 population or over ............ 70.00 

In addition to the license tax levied in this section, an additional tax shall be 
paid by the person, firm, or corporation engaged in the business taxed under this 
section of ten dollars ($10.00) for each person soliciting or selling. 

Counties shall not levy any license tax on the business taxed under this 
section, and only the city or town in which the principal office, branch office or 
plant of any Atich business is located may levy a license tax on the business taxed 
under this section. No license tax levied by a city or town on the business taxed 
under this section shall be greater in amount than the tax herein levied by the 
State. (1989, c. 158, s. 160; 1951, c. 565; 1973, c. 476, s. 193.) 

§ 105-97. Manufacturers of ice cream. — (a) Every person, firm, or 
corporation engaged in the business of manufacturing or distributing ice cream 
at wholesale shall apply for and obtain from the Secretary of Revenue a State 
license for the privilege of doing business in this State and shall pay for each 
factory or place where manufactured and/or stored for distribution the 
following base tax: Where the machine or the equipment unit used is of the 
continuous freezer type the rate of tax shall be one dollar and fifty cents ($1.50) 
per gallon capacity based on the rated capacity in gallons per hour according to 
manufacturer’s rating of such freezer or freezers, but in no case shall the tax 
be less than ten dollars ($10.00) per annum for any freezer or freezers used; and 
where the machine or equipment unit used is not of the continuous freezer type 
the rate of tax shall be five dollars ($5.00) per gallon capacity for the freezer or 
freezers used; but in no case shall the tax be less than ten dollars ($10.00) per 
annum for any freezer or freezers used; provided that the Secretary shall have 
the right to check the correctness or accuracy of any such manufacturer’s rating 
herein referred to and to levy the tax herein authorized on the basis of such 
determined capacity; and provided, further that where no standard freezer 
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equipment with manufacturer’s capacity rating is used, a tax of fifty dollars 
($50.00) shall apply; and provided, further that the license tax herein shall not 
apply to any farmer who manufactures and sells only the products of his own 
COWS. 

Each truck, automobile or other vehicle coming into this State from another 
state and selling and/or delivering ice cream on which the tax has not been paid 
under the provisions of this section shall pay an annual license tax for the 
privilege of doing business in this State in the sum of one hundred dollars 
($100.00) per truck, automobile or vehicle. The license secured from the State 
pret this section shall be posted in the cab of the truck, automobile or other 
vehicle. 

(b) For the purpose of this section the words “‘ice cream” shall apply to ice 
cream, frozen custards, sherbets, water ices, and/or similar frozen products. 

(c) Every retail dealer selling at retail ice cream purchased from a 
manufacturer other than a manufacturer who has paid the tax imposed in 
subsection (a) of this section or a manufacturer using counter freezer equipment 
and selling ice cream at retail only shall pay an annual license tax for the 
privilege of doing business in this State of ten dollars ($10.00). 

(d) Counties shall not levy a license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of one fourth 
of the above. (1939, c. 158, s. 161; 1945, c. 708, s. 2; 19738, c. 476, s. 1938.) 

Applied in Eastern Carolina Tastee-Freez, Inc. 

v. City of Raleigh, 256 N.C. 208, 123 S.E.2d 632 
(1962). 

§ 105-98. Branch or chain stores. — Every person, firm, or corporation 
engaged in the business of operating or maintaining in this State, under the same 
general management, supervision, or ownership, two or more stores, or 
mercantile establishments where goods, wares, and/or merchandise are sold or 
offered for sale, or from which such goods, wares, and/or merchandise are sold 
and/or distributed at wholesale or retail, or who or which controls by lease, 
either as lessor or lessee, or by contract, the manner in which any such store or 
stores are operated, or the kinds, character, or brands of merchandise which are 
sold therein, shall be deemed a branch or chain store operator, and shall apply 
for and obtain from the Secretary of Revenue a State license for the privilege 
of engaging in such business of a branch or chain store operator, and shall pay 
for such license a tax according to the following schedule: 

On each and every such store operated in this State in excess of one, sixty-five 
dollars ($65.00). 

The term “chain store” as used in this section shall include stores operated 
under separate charters of incorporation, if there is common ownership of a 
majority of stock in such separately incorporated companies, and/or if there is 
similarity of name of such separately incorporated companies, and/or if such 
separately incorporated companies have the benefit in whole or in part of group 
purchase of merchandise, or of common management. And in like manner the 
term “chain store” shall apply to any group of stores where a majority interest 
is owned by an individual or partnership. 

The term “chain store” as used in this section shall not include retail outlets 
owned and operated by wholesale bakeries at locations separate and apart from 
the wholesale bakery under the same ownership, management and control of the 
wholesale bakery and used solely as outlets for the disposition at retail of 
surplus or broken products of the wholesale bakery operating same and which 
do not deal in any other products and where the operation of such stores is only 
incidental to the operation of the wholesale bakery, such stores being commonly 
known as “bakery thrift stores.” 
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Counties shall not levy a license tax on the business taxed under this section. 
Cities and towns may levy a license tax not in excess of fifty dollars ($50.00) for . 
each chain store located in such city or town, except as to those which are so 
denominated merely because the manner in which they are operated, or the 
kinds, character or brands of merchandise sold therein are controlled by lease 
or by contract. For the purpose of ascertaining the particular unit in each chain 
of stores not subject to taxation by the State under this section, and therefore 
not liable for city license tax, the particular store in which the principal office 
of the chain is located in this State shall be designated as the unit in the chain 
not subject to this tax. 

In enforcing the provisions of this section, the Secretary of Revenue may 
prorate the total amount of tax for a chain to the several units and the amount 
so prorated may be recovered from each unit in the chain in the same way as 
other taxes levied in this Article. 

This section shall not apply to retail or wholesale dealers in motor vehicles and 
automotive equipment ane supply dealers at wholesale who are not liable for tax 
hereunder on account of the sale of other merchandise, nor shall it apply to retail 
stores of nonprofit organizations engaged exclusively in the sale of merchandise 
processed by handicapped persons employed by any nonprofit organization in 
the State. This section shall not apply to manufacturers, retail or wholesale 
dealers solely by reason of the sales of fertilizers, farm chemicals, soil 
preparants or seeds. (1939, c. 158, s. 162; 1945, c. 708, s. 2; 1949, c. 392, s. 1; 1965, 
Ch OUT W196 Re Compal soo Ld (o8 C200,10.4 10; 525195.) 

Editor’s Note. — For brief comment on the 
1949 amendment which rewrote the tax 
schedule, see 27 N.C.L. Rev. 481. 

Constitutionality and Nature of Tax. — 
Public Laws 1929, c. 345, s. 162, imposing a 
license tax of fifty dollars for each store 
operated under the same ownership or 
management where there was more than one 
store so operated, was held constitutional and 
valid. Great Atl. & Pac. Tea Co. v. Maxwell, 199 
N.C. 438, 154 S.E. 838 (1930). 

The statute imposed a license tax for the 
purpose of raising revenue, and not an ad 
valorem tax. Nor did the statute seek to regulate 
chain stores under the police power, and the tax 
was in accord with the fiscal policy of the State 
of raising revenue for State purposes by the 
imposition of taxes on trades, professions, 
franchises and incomes, and leaving to the 
counties and municipalities for their support ad 
valorem taxes on real and personal property. 
Great Atl. & Pac. Tea Co. v. Maxwell, 199 N.C. 
433, 154 S.E. 838 (1930). 

Prior Law Invalid. — The prior law which 
imposed a license tax of fifty dollars each on 
stores operated in this State where there were 

six or more such stores under the same 
management, but which imposed no such tax on 
other mercantile establishments doing the same 
business when there were less than six stores 
under one management, was held an arbitrary 
classification, and unconstitutional. Great Atl. & 
Pac. Tea Co. v. Doughton, 196 N.C. 145, 144 S.E. 

701 (1928). 
“Chain Stores” Subject to Privilege License 

Tax Includes Montgomery Ward Catalogue 
Sales Agency. — See opinion of Attorney 
General to Mr. Fred R. Harwell, Tax Collector, 
City of Washington, 41 N.C.A.G. 338 (1970). 

Corporation Operating Coal and Ice Yards 
Liable for Tax. — A corporation operating coal 
and ice yards at established places of business in 
several cities of the State, one or more yards 
being operated in each of the cities, and 
maintaining scales, bins, etce., and a staff 
composed of a yard foreman and _ other 
employees at each establishment, was held liable 
for the tax imposed by a similar statute, such 
coal and ice yards being “mercantile 
establishments” within the meaning of the 
statute. Atlantic Ice & Coal Co. v. Maxwell, 210 
N.C. 728, 188 S.E. 381 (1936). 

§ 105-99. Wholesale distributors of motor fuels. — Every person, firm, or 
corporation engaged in the business of distributing or selling at wholesale any 
motor fuels in this State shall apply to the Secretary for an additional annual 
license to engage in such business, and shall pay for such privilege an additional 
annual license tax determined and measured by the number of pumps owned or 
leased by the distributor or wholesaler through which such motor fuels are sold, 
at retail, according to the following schedule: 
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Morte LrSeu'ou puinpaemrre va. re See ROLY lt Ohi $ 2.00 per pump 
For 51 additional pumps and not more than 100 pumps . 4.00 per pump 
For 101 additional pumps and not more than 200 pumps 5.00 per pump 
For 201 additional pumps and not more than 800 pumps _ 6.00 per pump 
For 301 additional pumps and not more than 400 pumps 7.00 per pump 
For 401 additional pumps and not more than 500 pumps _ 8.00 per pump 
For 501 additional pumps and not more than 600 pumps =: 9.00 per pump 
KoriallovervoOOr pili pian Geka tems “Bro in Gs dae ohh 10.00 per pump 

Any contract or agreement, oral or written, express or implied by the terms 
or the effects of which the tax herein imposed shall be passed on directly or 
indirectly to any person, firm, or corporation not engaged in the business hereby 
taxed is hereby declared to be against the public policy of this State and null and 
void, and any person, firm, or corporation negotiating such an agreement, or 
receiving the benefits thereof, shall be guilty of a misdemeanor and fined or 
pet eae in the discretion of the court. 

he tax herein imposed shall be in addition to all other taxes imposed by this 
Chapter or under any other laws. 

Counties, cities and towns shall not levy any tax by reason of the additional 
tax imposed by this section, but this section shall in no way affect the right given 
to counties, cities, and towns to levy taxes under G.S. 105-89. 

The business taxed under this section shall not be taxed under G.S. 105-98. 
(1939, c. 158, s/ 162%; 1963) ‘c: 1169; s: 12; 1973, c.. 476, s. 193.) 

§ 105-100: Repealed by Session Laws 1979, c. 64, effective July 1, 1979. 

§ 105-101: Repealed by Session Laws 1979, c. 85, s. 1, effective July 1, 1979. 

§ 105-102. Junk dealers. — Every person, firm, or corporation, except those 
described in G.S. 105-102.2, engaged in the business of buying and/or selling or 
dealing in what is commonly known as junk, including scrap metals, glass, 
wastepaper, waste burlap, waste cloth, and cordage of every nature, kind and 
description, shall apply for and obtain from the Secretary of Revenue a State 
license for the privilege of engaging in such business in this State and shall pay 
for such license an annual tax for each location where such business is carried 
on, according to the following schedule: 

In unincorporated communities and in cities or towns of less than 
POUUPDOUUIAION Sua RN Tent ue ety Ren GC Veep te se Galles & $ 25.00 

In cities or towns of 2,500 and less than 5,000 population .... 30.00 
In cities or towns of 5,000 and less than 10,000 population ... 50.00 
In cities or towns of 10,000 and less than 20,000 population ... 75.00 
In cities or towns of 20,000 and less than 30,000 population ... 100.00 
In cities or towns of 80,000 population or more .......... 125.00 

Provided, that if any person, firm, or corporation shall engage in the business 
enumerated in this section with a radius of two miles of the corporate limits of 
any city or town in this State, he or it shall pay a tax based on the population 
of such city or town according to the schedule above set out: Provided further, 
that any person, firm or corporation engaged in the business enumerated in this 
section who does not maintain an established place of business in this State and 
who buys and/or sells or disposes of junk and other waste materials purchased 
or collected in this State shall be liable for the license tax herein imposed upon 
the same basis as if such person, firm or corporation maintained a place of 
business in each county an municipality where such activity is carried on. 

Counties, cities and towns may levy a license tax not in excess of one half of 
that levied by the State; provided, however, that any person, firm or corporation 
dealing solely in wastepaper shall not be liable for said tax; and provided 
further, the license levied herein shall apply to persons engaged in the collection 
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of scrap, who maintain no regular place of business, and further that salvage 
committees operating, under State or federal sponsorship, community scrap 
yards where personal profit does not accrue, shall not be required to pay license 
tax under this section. (1939, c. 158, s. 168; 1948, c. 400, s. 2; 1949, c. 580, ss. 1, 
2; 1957, c. 949; 1965, c. 1035, s. 2; 19738, c. 476, s. 193.) 

Municipal Tax. — The findings of fact made 
by the trial court under the agreement of the 
parties were held to support the court’s 
conclusion of law that plaintiff, although his 
place of business was located one-half mile 
outside the limits of defendant municipality, was 
engaged in the business of buying and selling 
junk within the municipality, and the judgment 

the municipality under authority of this section 
was affirmed. Weinstein v. City of Raleigh, 219 
N.C. 6438, 14 S.E.2d 661 (1941). See Weinstein v. 
City of Raleigh, 218 N.C. 549, 11 S.E.2d 560 
(1940), wherein cause was remanded because 
facts agreed were conflicting. 

Stated in Hinshaw v. McIver, 244 N.C. 256, 93 
S.E.2d 90 (1956). 

holding plaintiff liable for license tax levied by 

§ 105-102.1. Certain cooperative associations. — (a) Every cooperative 
marketing association operating solely for the purpose of marketing the 
products of its members or other farmers, which operations may include 
activities which are directly related to such marketing activities, and turning 
back to them the proceeds of sales, less the necessary operating expenses of the 
association, including interest and dividends on capital stock, on the basis of the 
quantity of product furnished by them, and every mutual ditch or irrigation 
association, mutual or cooperative telephone association or company, mutual 
canning association, cooperative breeding association, or like organizations or 
associations of a purely local character deriving receipts solely from 
assessments, dues or fees collected from members for the sole purpose of 
meeting expenses, or production credit associations organized under the act of 
Congress known as the Farm Credit Act of 19383, shall apply for and obtain from 
the Secretary of Revenue a State license for the privilege of engaging in such 
business in this State, and shall pay for such license an annual tax of ten dollars 
($10.00), but shall not be required to pay any other tax levied by the provisions 
of this Article. 

(b) Counties, cities and towns may not levy any license tax upon such 
cooperative marketing associations or production credit associations organized 
under the act of Congress known as the Farm Credit Act of 19383. (1955, c. 1318, 
gs. 1; 1957, ¢. 1840,'s. 2;19638, c. 601, ss: 1; 2;1973, c. 476; s. 193)) 

Opinions of Attorney General. — Mr. 
Frederick J. Sternberg, Attorney for Town of 
Elon College, 40 N.C.A.G. 860 (1969). 

§ 105-102.2. Scrap processors. — Every person, firm or corporation engaged 
in the business of buying scrap iron and metals, for the specific purpose of 
processing into raw materials for remelting purposes only, and whose principal 
product in ferrous and nonferrous scrap for shipment to steel mills, foundries, 
smelters and refineries, maintaining an established place of business in this 
State and having facilities and machinery designed for such processing, shall 
apply for and obtain from the Secretary of Revenue a State license for the 
privilege of engaging in such business in this State and shall pay for such license 
an annual tax for each location where such business is carried on according to 
the following schedule: 

In unincorporated communities and in cities or towns of less than 
2,500 population 

In cities or towns of 2,500 and less than 5,000 population 
ie. Fess 6. ir oe era, By om SSCA! CE Ie | Pe OF Oe Se Ss gs et es 
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In cities or towns of 5,000 and less than 10,000 population ... 50.00 
In cities or towns of 10,000 and less than 20,000 population ... 75.00 
In cities or towns of 20,000 and less than 30,000 population ... 100.00 
In cities or towns over 30,000 population or more .......... 125.00 

Provided, that if any person, firm, or corporation shall engage in the business 
enumerated in this section within a radius of two miles of the corporate limits 
of any city or town in this State, he or it shall pay a tax based on the population 
of such city or town according to the schedule above set out. 

Counties, cities and towns may levy a license tax not in excess of one half of 
that levied by the State. (1965, c. 1085, s. 1; 1978, ¢. 476, s. 193.) 

§ 105-102.3. Banks. — There is hereby imposed upon every bank or bankin 
association, including each national banking association, that is organized an 
operating in this State as a commercial bank, an industrial bank, a savings bank, 
a trust company, or any combination of such facilities or services, and whether 
such bank or banking association, hereinafter to be referred to as a bank or 
banks, be organized, under the laws of the United States or the laws of North 
Carolina, in the corporate form or in some other form of business organization, 
an annual privilege tax in the amount of thirty dollars ($30.00) for each one 
million dollars ($1,000,000) or fractional part thereof of total assets held as 
hereinafter provided. The assets upon which the tax is levied shall be determined 
by averaging the total assets shown in the four quarterly call reports of 
condition (consolidating domestic subsidiaries) for the preceding calendar year 
as required by bank regulatory authorities; provided, however, where a new 
bank commences operations within the State there shall be levied and paid an 
annual privilege tax of one hundred dollars ($100.00) until such bank shall have 
made four quarterly call reports of condition (consolidating domestic 
subsidiaries) for a single calendar year. The tax imposed hereunder shall be for 
the privilege of carrying on the businesses herein defined on a statewide basis 
regardless of the number of places or locations of business within the State. 
Counties, cities and towns call not levy a license or privilege tax on the 
businesses taxed under this section. (1973, c. 1058, s. 7.) 

Administrative Provisions of Schedule B. 

§ 105-103. Unlawful to operate without license. — When a license tax is 
required by law, and whenever the General Assembly shall levy a license tax on 
any business, trade, employment, or profession, or for doing any act, it shall be 
unlawful for any person, firm, or corporation without a license to engage in such 
business, trade, employment, profession, or do the act; and when such tax is 
imposed it shall be lawful to grant a license for the business, trade, employment, 
or for doing the act; and no person, firm, or corporation shall be allowed the 
privilege of exercising any business, trade, employment, profession, or the doing 
of any act taxed in this schedule throughout the State under one license, except 
under a statewide license. (1939, c. 158, s. 181.) 

§ 105-104. Manner of obtaining license from Secretary of Revenue. — (a) 
Every person, firm, or corporation desiring to obtain a State license for the 
privilege of engaging in any business, trade, employment, profession, or of the 
doing of any act for which a State license is required, shall, unless otherwise 
provided by law, make application therefor in writing to the Secretary of 
Revenue, in which shall be stated the county, city, or town and the definite place 
therein where the business, trade, employment, or profession is to be exercised; 
the name and resident address of the applicant, whether the applicant is an 
individual, firm, or corporation; the nature of the business, trade, employment, 
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or profession; number of years applicant has prosecuted such business, trade, 
employment, or profession in this State, and such other information as may be 
required by the yee of Revenue. The application shall be accompanied by 
the license tax prescribed in this Article. 

(b) Upon receipt of the application for a State license with the tax prescribed 
by this Article, the Secretary of Revenue, if satisfied of its correctness, shall 
issue a State license to the applicant to engage in the business, trade, 
employment, or profession in the name of and at the place set out in the 
application. No license issued by the Secretary of Revenue shall be valid or have 
any legal effect unless and until the tax paeserined by law has been paid, and 
the fact of on), shall appear on the face of the license. (1939, c. 158, s. 182; 1973, 
CoAT GR Sela: 

§ 105-105. Persons, firms, and corporations engaged in more than one 
business to pay tax on each. — Where any person, firm, or corporation is 
engaged in more than one business, trade, employment, or profession which is 
made under the provisions of this Article subject to State license taxes, such 
persons, firms, or corporations shall pay the license tax prescribed in this Article 
for ras separate business, trade, employment, or profession. (1989, c. 158, s. 
183. 

§ 105-106. Effect of change in name of firm. — No change in the name of 
a firm, partnership, or corporation, nor the taking in of a new partner, nor the 
withdrawal of one or more of the firm, shall be considered as commencing 
business; but if any one or more of the partners remain in the firm, or if 
there is change in ownership of less than a majority of the stock, if a cor- 
poration, the business shall be regarded as continuing. (1939, c. 158, s. 184.).) 

§ 105-107. License may be changed when place of business is changed. — 
When a person, firm, or corporation has obtained a State license to engage in 
any business, trade, employment, or profession at any definite location in a 
county, and desires to remove to another location in the same county, the 
Secretary of Revenue may, upon proper application, grant such person, firm, or 
corporation permission to make such move, and may endorse upon the State 
license his approval of change in location. (1989, ¢c. 158, s. 185; 1973, c. 476, s. 198.) 

§ 105-108. Property used in a licensed business not exempt from taxation. 
— A State license, issued under any of the provisions of this Article shall not 
be construed to exempt from other forms of taxation the property employed in 
such licensed business, trade, employment, or profession. (1939, c. 158, s. 186.) 

§ 105-109. Engaging in business without a license. — (a) All State license 
taxes under this Article or schedule, unless otherwise provided for, shall be due 
and payable annually on or before the first day of July of each year, or at the 
date of engaging in such business, trade, employment and/or profession, or 
doing the act. 

(b) If any person, firm, or corporation shall continue the business, trade, 
employment, or mat or to do the act, after the expiration of a license 
previously issued, without obtaining a new license, he or it shall be guilty of a 
misdemeanor, and upon conviction shall be fined and/or imprisoned in the 
discretion of the court, but the fine shall not be less than twenty percent (20%) 
of the tax in addition to the tax and the costs; and if such failure to apply for 
and obtain a new license be continued, such person, firm, or corporation shall pay 
additional tax of five per centum (5%) of the amount of the State license tax 
which was due and payable on the first day of July of the current year, in 
addition to the State license tax imposed by this Article, for each and every 30 
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days, or fraction thereof, that such State license tax remains unpaid from the 
date that same was due and payable, and such additional tax shall be assessed 
by the Secretary of Revenue and paid with the State license tax, and shall 
become a part of the State license tax. The penalties for delayed payment 
hereinbefore provided shall not impair the obligation to procure a license in 
advance or modify any of the pains and penalties for failure to do so. 

The provisions of this section shall apply to taxes levied by the counties of the 
State under authority of this Article in the same manner and to the same extent 
as they apply to taxes levied by the State. 

(c) If any person, firm, or corporation shall commence to exercise any 
privilege or to promote any business, trade, employment, or profession, or to do 
any act requiring a State license under this Article without such State license, 
he or it shall be guilty of a misdemeanor, and shall be fined and/or imprisoned 
in the discretion of the court; and if such failure, neglect, or refusal to apply for 
and obtain such State license be continued, such person, firm, or corporation 
shall pay an additional tax of five per centum (5%) of the amount of such State 
license tax which was due and payable at the commencement of the business, 
trade, employment or profession, or doing the act, in addition to the State license 
tax imposed by this Article, for each and every 30 days, or fraction thereof, that 
such State license tax remains unpaid from the date that same was due and 
payable, and such additional tax shall be assessed by the Secretary of Revenue 
and paid with the State license tax and shall become a part of the State license 
tax. 

(d) If any person, firm, or corporation shall fail, refuse, or neglect to make 
immediate payment of any taxes due and payable under this Article, additional 
taxes, and/or any penalties imposed pursuant thereto, upon demand, the 
Secretary of Revenue shall certify the same to the sheriff of the county in which 
such delinquent lives or has his place of business, and such sheriff shall have 
the power and shall levy upon any personal or real property owned by such 
delinquent person, firm, or corporation, and sell the same for the payment of the 
said tax or taxes, penalty and costs, in the same manner as provided by law for 
the levy and sale of property for the collection of other taxes, and if sufficient 
property is not found, the said sheriff or deputy commissioner shall swear out 
a warrant for the violation of the provisions of this Article and as provided in 
this Article. 

(e) The provisions of this section for the collection of delinquent license taxes 
shall apply to license taxes levied by the cities and towns of this State under 
authority of this Article, or any other provision of law, in the same manner and 
to the same extent as they apply to taxes levied by the State and counties of this 
State: Provided, the municipal officer charged with the duty of collecting 
municipal taxes may exercise the powers vested in the sheriff by this section. 
Sane CED SHEISDS (AL OOM eOOOy L900 C2494, 5.10% 19 td,.Co L0G, S.01>.C.4( 078. 
193. 

§ 105-109.1. Interest. — With respect to the taxes on gross receipts levied in 
G.S. 105-37.1(a), 105-88(7), 105-389(¢c) and 105-65.1(b)(2), and the tax on installment 
paper dealers levied in G.S. 105-83(b), all such taxes, including assessments of 
taxes or additional taxes, shall bear interest from the time such taxes were due 
ese roars until paid, at rates established pursuant to G.S. 105-241.1(i). 

, c. 104. 

§ 105-110. Each day’s continuance in business without a State license a 
separate offense. — Each and every day that any person, firm, or corporation 
shall continue to exercise or engage in any business, trade, employment, or 
profession, or do any act in violation of the provisions of this Article, shall be 
and constitute a distinct and a separate offense. (1939, c. 158, s. 188.) 
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§ 105-111. Duties of Secretary of Revenue. — (a) Except where otherwise 
rovided, the Secretary of Revenue shall be the duly authorized agent of this 
tate for the issuing of all State licenses and the collection of all license taxes 

under this Article, and it shall be his duty and the duty of his deputies to make 
diligent inquiry to ascertain whether all repre firms, or corporations in the 
various counties of the State who are taxable under the provisions of this Article 
have applied for the State license and paid the tax thereon levied. 

(b) The Secretary of Revenue shall continually keep in his possession a 
sufficient supply of blank State license certificates, with corresponding sheets 
and duplicates consecutively numbered; shall stamp across each State license 
certificate that is to be good and valid in each and every county of the State the 
words ‘“‘statewide license,” and shall stamp or imprint on each and every license 
certificate the words ‘issued by the Secretary of Revenue.” 

(c) Neither the Secretary of Revenue nor any of his deputies shall issue any 
duplicate license unless expressly authorized to do so by a provision of this 
Article or schedule, and unless the original license is lost or has become so 
mutilated as to be illegible, and in such cases the Secretary of Revenue is 
authorized to issue a duplicate certificate for which the tax is paid, and shall 
stamp upon its face “duplicate.” (1939, c. 158, s. 189; 1978, c. 476, s. 193.) 

§ 105-112. License to be procured before beginning business. — (a) Every 
person, firm, or corporation engaging in any business, trade, and/or profession, 
or doing any act for which a State license is required and a tax is to be paid under 
the provisions of this Article or schedule, shall, anually in advance, on or before 
the first day of July of each year, or before engaging in such business, trade, 
and/or profession, or doing the act, apply for and obtain from the Secretary of 
Revenue a State license for the privilege of engaging in such business, trade, 
and/or profession, or doing such act, and shall pay the tax levied therefor. 

(b) Licenses shall be kept posted where business is carried on. No person, 
firm, or corporation shall engage in any business, trade, and/or profession, or 
do the act for which a State license is required in this Article or schedule, without 
having such State license posted conspicuously at the place where such business, 
trade, and/or profession is carried on; and if the business, trade, and/or 
profession is such that license cannot be so posted, then the itinerant licensee 
shall have such license required by this Article or schedule in his actual 
possession at the time of carrying on such business, trade, and/or profession, 
or doing the act named in this Article or schedule, or a duplicate thereof. 

(c) Any person, firm, or corporation failing, neglecting, or refusing to have the 
State license required under this Article or schedule posted conspicuously at the 
place of business for which the license was Bhtained: or to have the same or a 
duplicate thereof in actual possession if an itinerant, shall pay an additional tax 
of twenty-five dollars ($25.00) for each and every separate offense, and each 
day’s failure, neglect, or refusal shall constitute a separate offense. (1939, c. 158, 
819051963; e) 204 reo 197 3e476)-6.° 1987) 

§ 105-113. Sheriff and city clerk to report. — The sheriff of each county and 
the clerk of the board of aldermen of each city or town in the State shall, on or 
before the fifteenth day of July of each year, make a report to the Secretary of 
Revenue, containing the names and the business, trade, and/or the profession 
of every person, firm, or corporation in his county or city who or which is 
required to apply for and obtain a State license under the provisions of this 
Article or schedule, and upon such forms as shall be provided and in such detail 
as may be required by the Secretary of Revenue. (1939, c. 158, s. 191; 1968, ce. 
294,°8:°7) 1978> cPAT6)-s2198,) 

306 



§ 105-113.1 CH. 105. TAXATION § 105-113.4 

§ 105-113.1: Deleted. 

Editor’s Note. — This section, which related 1943, c. 400, s. 2, and was amended by Session 
to privilege taxes payable in advance and Laws 1945, c. 708, s. 2. As the section expired by 
provided for the reduction of taxes levied under __ limitation on June 1, 1947, it has been deleted. 
certain sections, was derived from Session Laws 

ARTICLE 2A. 

Schedule B-A. Cigarette Tax. 

§ 105-113.2. Short title. — This Article may be cited as the “Cigarette Tax 
Act” or “Cigarette Tax Article.” (1969, c. 1075, s. 2.) 

Editor’s Note. — As to effective date of this 
Article, see § 105-113.40. 

§ 105-113.3. Purpose. — It is hereby declared to be the intent and purpose of 
this Article that the incidence of the tax herein provided for shall rest upon the 
ultimate consumer and not upon the grower or processor of leaf tobacco or upon 
the manufacturer of cigarettes. This tax “yieititbe paid to the State only once, 
regardless of the number of times the cigarettes may be sold in this State, but 
it is the intent of this Article that such tax shall be added to the sales price and 
passed on from successive sellers to successive purchasers so that it may be 
included in the ultimate purchase price of the final or last purchaser. The amount 
of the tax may be stated separately from the price of cigarettes on all price 
display signs, sales or delivery slips, bills and statements which advertise or 
indicate the price, but it is not required that it be stated in such manner or in 
any other manner. The provisions of this section shall in no way affect the 
assessment, levy or collection of the taxes provided for by this Article, as the 
same may be more specifically provided herein with respect to activities 
hereinafter described, but merely states the general intent with respect to this 
Article. (1969, c. 1075, s. 2.) 

§ 105-113.4. Definitions. — The following words, terms, and phrases when 
used in this Article have the meanings ascribed to them in this section, except 
where the context clearly indicates a different meaning: 

(1) “Cigarette” means — 
a. Any roll of tobacco wrapped in paper or in any substance not 

containing tobacco, and 
b. Any roll of tobacco wrapped in any substance containing tobacco 

which, because of its appearance, the type of tobacco used in the 
filler, or its packaging and labeling, is likely to be offered to, or 
urchased by, consumers as a cigarette described in subparagraph 
1) a above. 

(2) “Secretary” means Secretary of Revenue of the State of North Carolina. 
(3) “Distributor” means any person, wherever resident or located, who 

purchases unstamped cigarettes directly from the manufacturer thereof 
and stores, sells or otherwise disposes of the same; and also any person 
who manufactures or produces cigarettes or causes them to be 
manufactured or produced. 

(4) “In this State” or ‘‘within this State” means within the exterior limits 
of the State of North Carolina, and includes all territory within such 
limits owned by, leased by or ceded to the United States of America. 
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(5) “Licensed distributor” means any distributor, as defined in this Article, 
licensed under the provisions of this Article. 

(6) “Manufacturer” means any person engaged in the manufacture or 
production of cigarettes. 

(7) “Package” means the individual packet, can, box or other container used 
to contain and to convey cigarettes to the consumer. 

(8) “Person” means and includes any individual, firm, copartnership, joint 
venture, association, corporation, estate, trust, business trust, receiver, 
syndicate, or any other group or combination acting as a unit, the State 
or any of its political subdivisions, and the plural as well as the singular 
number 

(9) ‘Retail dealer” means any person other than a distributor engaged in 
this State in the business of selling cigarettes at retail. 

(10) “Selling” or “sale” means any sale, transfer, exchange, barter, gift, or 
offer for sale and distribution, in any manner or by any means 
whatsoever. 

(11) “Stamp” means any impression, device, stamp, label or print 
manufactured, printed or made as prescribed by the Secretary under 
this Article. 

(12) ‘“Unstamped” means not bearing a North Carolina cigarette tax stamp 
prescribed by the Secretary under this Article. 

(18) “Use” means the exercise of any right or power over cigarettes, 
incident to the ownership or possession thereof, other than the making 
of a sale thereof in the course of engaging in a business of selling 
cigarettes and shall include the keeping or retention of cigarettes for 
use. (1969, c. 1075, s. 2; 1973, c. 476, s. 193.) 

§ 105-113.5. Privilege tax levied. — In addition to all other taxes and fees, 
a tax is hereby levied upon the sale or possession for sale within this State, by 
distributors, of all cigarettes at the rate of one mill per individual cigarette. 

The tax hereby levied shall not apply to free distribution of sample cigarettes 
in packages containing five or fewer cigarettes nor to any package of cigarettes 
customarily donated free of charge by manufacturers of cigarettes to employees 
in factories where cigarettes are manufactured in this State where such 
packages of cigarettes are not taxed by the federal government. (1969, c. 1075, 
S92; CoM 246) 8.11.) 

§ 105-113.6. Use tax levied. — In addition to all other taxes and fees, a tax 
is hereby levied upon the sale or possession for sale by all persons other than 
distributors, and upon the use, consumption, and possession for use or 
peu euD Hen of cigarettes within this State at the rate set forth in G.S. 105-113.5; 
provided, that the tax levied by this section shall not be applicable to the sale or 
posession for sale by persons other than distributors, or to the use, consumption 
or possession for use or consumption of cigarettes with respect to which the tax 
hee ae provisions of G.S. 105-113.5 has been computed and paid. (1969, c. 

eS se 

§ 105-113.7. Tax with respect to inventory on effective date of Article. — 
Every person subject to the taxes levied in G.S. 105-113.5 and G.S. 105-113.6 who, 
on the effective date of this Article, has on hand any cigarettes shall file a 
complete inventory thereof within 20 days thereafter, and shall pay to the 
Secretary at the time of filing such inventory a tax with respect thereto 
computed at the rate set forth in G.S. 105-113.5 and G.S. 105-113.6. All provisions 
of this Article relative to the collection, verification and administration of the tax 
herein imposed shall, insofar as pertinent, be applicable to the tax imposed by 
this section, but the affixing of stamps as evidence of the payment of such tax 
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by persons subject to the taxes levied in G.S. 105-113.6 shall not be necessary 
except as the Secretary by regulation or administrative rule may require. (1969, 
Cel OV DiSe 2:01 9403, Cn Oy Seal Gos) 

Cross Reference. — As to effective date of 

this Article, see § 105-113.40. 

§ 105-113.8. Federal Constitution and statutes. — Any activities which this 
Article may purport to tax in violation of the Constitution of the United States 
or any federal statute are hereby expressly exempted from taxation under this 
Article. (1969, c. 1075, s. 2.) 

§ 105-113.9. Out-of-state shipments. — Any distributor engaged in 
interstate business shall be permitted to set aside such part of his stock as may 
be necessary for the conduct of such interstate business without paying the tax 
or affixing the stamps otherwise required by this Article, but only if such 
distributor complies with the regulations and administrative rules concerning 
keeping of records, making of reports, posting of bond and such other rules and 
regulations as may be promulgated by the Secretary for the administration of 
this Article. 

“Interstate business” as used in this section shall mean: 
(1) The sale of cigarettes to a nonresident where the cigarettes are delivered 

by the distributor to the business location of the nonresident purchaser 
in another state; and 

(2) The sale of cigarettes to a nonresident wholesaler or retailer registered 
through the Secretary who has no place of business in North Carolina 
and who purchases the cigarettes for the purposes of resale not within 
this State and where the cigarettes are delivered to the purchaser at the 
business location in North Carolina of the distributor who is also 
licensed as a distributor under the laws of the state of the nonresident 
purchaser. (1969, c. 1075, s. 2; 1978, c. 476, s. 193; 1977, c. 874.) 

Editor’s Note. — The 1977 amendment added 
the second paragraph. 

§ 105-113.10. Manufacturers shipping to distributors exempt. — Any 
manufacturer shipping cigarettes to other distributors who are licensed to affix 
stamps as provided in this Article may, upon application to the Secretary and 
upon compliance with such regulations and administrative rules in regard 
thereto as may be promulgated by the Secretary, be relieved of the requirement 
of paying the taxes and affixing the stamps required by this Article, but no 
manufacturer may be relieved of the requirement to be licensed as a distributor 
in order to make shipments, including drop shipments, to a retail dealer or 
ultimate user. However, the Secretary may permit monthly reports from the 
manufacturer instead of requiring stamps to be affixed to packages of free 
cigarettes given as complimentary samples by the manufacturer, but only if the 
package has been imprinted with the words “State tax paid.” (1969, c. 1075, s. 
2; c. 1246, s. 2; 1973, c. 476, s. 193; 1975, c. 275, s. 2.) 

§ 105-113.11. Licenses required. — After the effective date of this Article, 
no person shall engage in business as a distributor in this State, without having 
first obtained from the Secretary the appropriate license for that purpose as 
prescribed herein. Any license required by this Article shall be in addition to any 
ed nee py which may be required by law. (1969, c. 1075, s. 2; 1978, 
Cc. A) : 
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Cross Reference. — As to effective date of 

this Article, see 8 105-113.40. 

§ 105-113.12. Distributors’ license. — (a) Distributors shall obtain, for each 
lace of business, a continuing license, for which a fee of twenty-five dollars 
$25.00) shall be paid. 
(b) For the purposes of this section, “place of business” means any place 

where unstamped packages of cigarettes are received or stored by a distributor 
for the purposes of affixing stamps thereto, and any place where a distributor 
actually affixes stamps to unstamped packages of cigarettes. 

(c) Out-of-state distributors may obtain appropriate distributors’ licenses 
upon compliance with the provisions of G.S. 105-113.24, for which a fee of 
Bibre dollars ($25.00) shall be paid for each such license. (1969, c. 1075, s. 
2: 

§ 105-113.13. Issuance of licenses. — (a) All licenses shall be issued by the 
Secretary. 

(b) No license shall be issued to a distributor except upon payment of the full 
fee therefor. 

(c) Prior to the issuance of any license under this Article, the Secretary may 
cause to be made such investigation as he deems necessary respecting the 
eligibility of the applicant to receive such license and the accuracy of the 
information contained in the application therefor. The Secretary may refrain 
from the issuance of a license where he has reasonable cause to believe that the 
applicant has wilfully withheld information requested by him for the purpose of 
determining the eligibility of the applicant to receive a license or where he has 
reasonable cause to believe that the information submitted in the application is 
false or misleading and is not made in good faith. 

(d) When the Secretary deems it necessary to the proper administration of this 
Article, he may require any distributor upon application for a license to file with 
him a bond payable to the State of North Carolina in such amount and upon such 
conditions as in the opinion of the Secretary will guarantee the performance of 
the duties and the discharge of the liabilities of said distributor under this 
Article. Such bond shall be executed by the distributor as principal and by an 
indemnity company licensed to do business under the insurance laws of this 
State as surety. 
BG, reais shall be assignable or transferable. (1969, c. 1075, s. 2; 1978, ¢. 

AS: 

§ 105-113.14. Refund of license fee. — No refund of a license fee shall be paid 
to any person upon the surrender, suspension or revocation of any license except 
a license fee paid or collected in error. (1969, c. 1075, s. 2.) 

§ 105-113.15. Duplicate or amended license. — Upon application to the 
Secretary, a distributor may obtain without charge: 

(1) A duplicate license, upon a satisfactory showing that the original has 
been lost, destroyed or defaced; 

(2) An amended license, upon a satisfactory showing that the location of the 
place of business represented by the license has been changed. 

Each duplicate or amended license shall hea the words “duplicate license”’ or 
Se license” on its face, as appropriate. (1969, c. 1075, s. 2; 1978, c. 476, 
§. 19d: 

§ 105-113.16. Revocation of license. — (a) The Secretary shall, without 
notice or hearing, revoke the license of every distributor who voluntarily 
surrenders the same. 
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(b) Whenever any distributor violates any provision of this Article or any 
regulation or administrative rule of the pear made pursuant to the 
Hedges of this Article, or has ceased to act in the capacity for which the 
icense was issued, the Secretary, upon hearing, after giving the licensed 
distributor 10 days’ notice in writing, specifying the time and place of hearing 
and requiring him to show cause why his license should not be revoked, may 
revoke or suspend the license held by such distributor. The notice may be served 
personally or by registered mail directed to the last known address of such 
person. All provisions with respect to review and appeals of the Secretary’s 
decisions as provided by G.S. 105-241.2, G.S. 105-241.8 and G.S. 105-241.4 shall 
be Abpucane to this subsection (b). 

(c) No distributor whose license has been suspended or revoked shall sell 
cigarettes or permit the same to be sold during the period of such suspension 
or revocation on premises occupied by him or upon other premises controlled by 
him or others in any other manner or form whatever. 

(d) No disciplinary, penal or regulatory proceeding or action shall be barred 
or abated by the expiration, transfer, surrender, continuance, renewal or 
extension of any license issued under the provisions of this Article. 
(e) If any person licensed under the provisions of G.S. 105-65.1, G.S. 105-84, 

G.S. 105-164.4, G.S. 105-164.5, G.S. 105-164.6 and G.S. 105-164.29 shall be 
convicted by any court of competent jurisdiction in this State of any offense 
under this Article, the Secretary is authorized to revoke any or all licenses issued 
to such person under the provisions of the aforesaid sections of Chapter 105 of 
the General Statutes. The provisions of subsection (b) above relative to notice, 
hearing, review and appeal shall apply to this subsection (e). (1969, c. 1075, s. 2; 
1978, c. 476, s. 193.) 

Editor’s Note. — Section 105-84, referred to in 
subsection (e), was repealed by Session Laws 
1979, c. 150, s. 5, effective July 1, 1979. 

§ 105-113.17. Exhibit of license; identification of dispensers. — (a) Each 
license, or certificate thereof, or such other evidence of license as the Secretary 
may authorize, shall be exhibited in the place of business for which it is issued 
and in such manner as may be prescribed by the Secretary. 

(b) Every vending machine which dispenses cigarettes shall be identified as 
to ownership in such manner as the Secretary may prescribe. (1969, c. 1075, s. 
Pl TBecw4 16. sii193,) | 

§ 105-113.18. Reports. — The following reports are required to be filed with 
the Secretary: 

(1) Every distributor required to affix stamps as prescribed herein shall file 
a report on or before the twentieth day of each month, in such form as 
the Secretary shall prescribe, which report shall disclose the quan 
of cigarettes on hand on the first and last days of the calendar mont 
immediately preceding the month in which such report is required, the 
amount of stamps purchased, used and on hand during the report 
period, and such other information as the Secretary shall prescribe. 

(2) Every other person who has acquired unstamped cigarettes for sale, use 
or consumption subject to the tax imposed by this Article shall, within 
96 hours after receipt of same, complete and file, in such form as the 
Secretary shall prescribe, a report showing the amount of cigarettes so 
received and such other information as the Secretary shall prescribe. 
nae report shall be accompanied by a remittance of the full amount of 
the tax. 
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(3) Any person, except a licensed distributor, who transports cigarettes 
upon the public highways, roads or streets of this State, upon notice 
from the Secretary, shall file a report in such form, on such dates, and 
containing such information as the Secretary shall prescribe. 

(4) Every distributor, as that term is defined in G.S. 105-250.1, shall include 
in the report required by G.S. 105-250.1 to be filed as of January 1 of 
each year, the location and serial number of each vending machine 
dispensing cigarettes owned and placed on location by said distributor. 
(1969 4ced015)'s.2;) 1973) G47 675. 193:) 

§ 105-113.19. Secretary to provide stamps. — (a) The taxes levied by this 
Article shall be paid or payment shall be evidenced by the use of stamps, except 
as provided in G.S. 105-113.6. The Secretary shall make arrangements with some 
manufacturer to manufacture taxpaid cigarette tax stamps provided for in this 
Article. The Secretary shall prescribe the form, design, denominations and such 
other matters as may be necessary with respect to said stamps. The Secretary 
may sell such stamps directly to taxpayers and he may also make arrangements 
for release of taxpaid stamps to taxpayers by the manufacturer of said stamps. 
Said manufacturer shall furnish such bond as the Secretary may deem advisable, 
in such amount and upon such conditions as in the opinion of the Secretary will 
adequately protect the State in the collection of the taxes levied by this Article. 
(b) Payment in full shall accompany application for purchase of stamps; 

provided, however, a licensed distributor may purchase stamps on credit if such 
distributor has filed with the Secretary a bond satisfactory to the Secretary in 
an amount not less than the amount to be paid for said stamps and prior to the 
date any such credit purchases are made. Such licensed distributor shall pay for 
said credit purchases of stamps on or before the tenth day of the month next 
following the date of purchase, and the bond herein required shall be conditioned 
upon such payment. The bond shall be executed by the distributor as principal 
and by an indemnity company licensed to do business under the insurance laws 
of this State, as surety. 

(c) A licensed distributor using a stamp metering machine as provided for in 
G.S. 105-113.23 may make payment upon the same terms and matin as in the 
case of the purchase of stamps as set forth in subsection (b) of this section. (1969, 
CmlO Toss. 2):1973 .ce 476068 1938.) 

§ 105-113.20. Distributors to affix stamps. — Only licensed distributors shall 
affix stamps. A licensed distributor shall not sell, borrow, loan, buy or exchange 
stamps to, from or with any other person, except as provided in G.S. 105-113.19. 

Unless stamps have been previously affixed, the stamps required by this 
Article shall be affixed to packages by the licensed distributor within 48 hours 
of the receipt of all unstamped cigarettes, exclusive of Saturdays, Sundays and 
legal holidays of this State, and prior to any and all deliveries to other persons 
except deliveries to points outside the State, deliveries by manufacturers to 
licensed distributors and those deliveries which this State is prohibited from 
ane under the Constitution or the statutes of the United States. (1969, ¢. 1075, 
S72: 

§ 105-113.21. Discount on sales of stamps. — On sales of stamps, the 
Secretary shall allow a discount of seven twenty-fourths cent (7/24¢) per stamp 
as compensation for the services and expenses of the licensed distributor in 
handling and affixing such stamps to packages. No discount shall be allowed or 
iven on any Sales of stamps in amounts less than one hundred dollars ($100.00). 
1969.0) 4.07528 22;0ce, 1222 9 2SR et Ts ait (Oe 95.) 
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§ 105-113.22. Manner of affixing and cancelling stamps. — The Secretary 
shall regulate and prescribe the manner of affixing and cancelling stamps, but 
no more than one stamp shall be affixed to any package and that stamp shall 
represent the proper tax paid. (1969, c. 1075, s. 2; 1973, c. 476, s. 198.) 

§ 105-113.23. Stamp metering machines. — The Secretary, if he shall 
determine that it is practicable in any case to permit licensed distributors to 
impress on or attach to each package of cigarettes evidence of tax payment by 
means of a metering machine, in lieu of stamps, may authorize any licensed 
distributor to use any metering machine approved by the Secretary, such 
machine to be sealed by the Secretary before being used and used in accordance 
with rules and regulations prescribed by the Secretary. All costs and expenses 
of procuring and using any metering machine shall be borne by the user. (1969, 
ee 1OThss) "2; 1073,’ cz4 768. 193;) 

§ 105-113.24. Sale of stamps to out-of-state distributors. — (a) In case the 
Secretary shall find that the collection of any tax imposed by this Article would 
be facilitated thereby, he may authorize, under reasonable conditions, any 
distributor outside this State engaged in the business of selling and shipping 
cigarettes into the State, upon complying with the rules and regulations of the 
Secretary, to purchase and affix or cause to be affixed on behalf of any 
purchaser of cigarettes, who would otherwise be taxable therefor, the stamps 
required by this Article, or may authorize the use of a machine by such person 
in the same manner and under the same conditions as set forth in G.S. 105-113.23. 

(b) Any such nonresident distributor shall be required to agree to submit his 
books, accounts, and records to reasonable examination by the Secretary or his 
duly authorized agents. Each such nonresident distributor shall file with the 
Secretary a performance bond fulfilling the terms and conditions set forth with 
respect to bonds in subsection (d) of G.S. 105-1138.18. 

(c) Each such nonresident distributor, other than a foreign corporation which 
has qualified with the Secretary of State as doing business in this State shall, 
by a duly executed instrument filed in the office of the Secretary of State, 
constitute and appoint the Secretary of State his lawful attorney in fact upon 
whom any original process in any action or legal proceeding against such 
nonresident distributor arising out of any matter relating to this Article may be 
served, and therein agree that any original process against him so served shall 
be of the same force and effect as if served on him within this State, and that 
the authority thereof shall continue in force irrevocably so long as any such 
nonresident distributor shall remain liable for any taxes, interest and penalties 
under this Article. 

(d) Any nonresident distributor who shall comply with the provisions of this 
section may be licensed as a distributor. (1969, c. 1075, s. 2; 1978, c. 476, s. 198.) 

§ 105-113.25. Redemption and refund. — The Secretary shall redeem any 
unused or mutilated, but identifiable, stamps that any distributor may present 
for redemption, and refund therefor the face value of said stamps, less the 
discount allowed at the time of the purchase of the stamps by said distributor. 
In the event any stamped cigarettes are shipped out of this State, or are sold to 
those agencies or instrumentalities which this State is prohibited from taxing 
under the Constitution or statutes of the United States, by any distributor, a 
refund of the face value of the said stamps less the discount allowed by the 
Secretary at the time of the purchase of the stamps by said distributor, shall be 
made upon the application of the distributor on forms prescribed by the 
Secretary together with such evidence and proof of sale as the Secretary shall 
require. (1969, c. 1075, s. 2; 1973, c. 476, s. 198.) 
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§ 105-113.26. Records to be kept. — Every person required to be licensed 
under this Article and every person required to make reports under this Article 
shall keep complete and accurate records of all sales and such other information 
as is required under this Article. The kind and form of such records may be 
prescribed by the Secretary and all records shall be so kept as to be adequate 
to enable him to determine anv tax liability. 

All such records shall be safely preserved for a period of three years in such 
a manner to insure their security and accessibility for inspection by the 
Secretary or his duly authorized agents. The Secretary may, in his discretion, 
consent to the destruction of any such records at any time within said period. 
(O69 oO TO Rsa2 1973 icy 4767735198) 

§ 105-113.27. Unstamped cigarettes. — (a) Except as otherwise provided in 
this Article, licensed distributors shall not sell, borrow, loan or exchange 
unstamped cigarettes to, from or with other licensed distributors. 

(b) No person shall sell or offer for sale unstamped cigarettes. 
(c) The possession of more than six hundred unstamped cigarettes by any 

person other than a licensed distributor, shall be prima facie evidence that such 
Spica possessed in violation of the provisions of this Article. (1969, c. 
1LOTORSi2! 7 

§ 105-113.28. Displaying unstamped cigarettes for sale. — It shall be 
unlawful for any person to display for sale or offer for sale unstamped 
cigarettes within this State. (1969, c. 1075, s. 2.) 

§ 105-113.29. Unlicensed place of business. — It shall be unlawful for any 
person to maintain a place of business within this State required by this Article 
to be licensed to engaged in the business of selling or offering for sale cigarettes 
without first obtaining such licenses. (1969, c. 1075, s. 2.) 

§ 105-113.30. Records and reports. — It shall be unlawful for any person 
who is required under the provisions of this Article to keep records or make 
reports, to fail to keep such records, refuse to keep such reports, make false 
entries in such records, fail to produce such records for inspection by the 
Secretary or his duly authorized agents, fail to file a report, or make a false or 
fraudulent report or statement. (1969, c. 1075, s. 2; 1978, ¢. 476, s. 193.) 

§ 105-113.31. Possession and transportation of unstamped cigarettes; 
seizure and confiscation of vehicle or vessel. — (a) It shall be unlawful for any 
person to transport unstamped cigarettes in violation of the provisions of this 
Article, or to fail or refuse to comply with regulations and administrative rules 
promulgated by the Secretary in regard thereto. The Secretary may make 
reasonable rules and regulations governing quantities of untaxed cigarettes, not 
exceeding six hundred, which may be brought into this State by any transient, 
tourist, or person returning to this State after traveling outside this State, for 
the use of such transient, tourist or person; and the possession or transportation 
of such quantities shall not be subject to the penalties imposed by this section. 

(b) (1) Every person who shall transport cigarettes not stamped as required 
by this Article upon the public highways, roads, streets or waterways 
of this State shall have in his actual possession invoices or delivery 
tickets for such cigarettes which shall show the true name and complete 
and exact address of the consignee or purchaser, the quantity and 
brands of the cigarettes transported and the true name and complete 
and exact address of the person who has paid or who shall assume the 
payment of the tax imposed by this Article or the tax, if any, of the state 
or foreign country at the point of ultimate destination. 
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(2) Any common carrier which has issued a bill of lading for a shipment of 
cigarettes and is without notice to itself or to any of its agents or 
employees that said cigarettes are not stamped as required by this 
Article shall be deemed to have complied with this Article and the 
vehicle or vessel in which said cigarettes are being transported shall not 
be subject to confiscation hereunder. In the absence of such invoices, 
delivery tickets or bills of lading, as the case may be, the cigarettes so 
transported, the vehicle or vessel in which the cigarettes are being 
transported and any paraphernalia or devices used in connection with 
the unstamped cigarettes are declared to be contraband goods and may 
be seized by any officer of the law, who shall take possession of the 
vehicle or vessel and unstamped cigarettes therein, and shall arrest any 
person in charge thereof. 

(3) Such officer shall at once proceed against the person arrested, under the 
rovisions of this Article, in any court having competent jurisdiction; 
ut the said vehicle or vessel shall be returned to the owner upon 

execution by him of a good and valid bond, with sufficient sureties, in 
a sum double the value of the property, which said bond shall be 
approved by said officer and shall be conditioned to return said property 
to the custody of said officer on the day of trial to abide the judgment 
of the court. All unstamped cigarettes seized under this section shall be 
held and shall, upon the acquittal of the person so charged, be returned 
to the established owner. 

(4) Unless the claimant can show that the unstamped cigarettes seized were 
not transported in violation of this Article and that the property seized 
is his property, or that in the case of property other than cigarettes, 
such property was used in transporting unstamped cigarettes in 
violation of this Article without his knowledge or consent, with the right 
on the part of the claimant to have a jury pass upon his claim, the court 
shall order a sale by public auction of the property seized, and the 
officer making the sale, after deducting the cost of stamps which he 
shall affix to said cigarettes upon sale, expenses of keeping the 
property, the fee for the seizure, and the costs of the sale, shall pay all 
liens according to their priorities, which are established, by intervention 
or otherwise, at said hearing or in other proceeding brought for said 
purpose as being bona fide and as having been created without the 
lienor having any notice that the vehicle or vessel was being used for 
the unlawful transportation of unstamped cigarettes, and shall pay the 
balance of the proceeds to the State Treasurer for the general fund. 

(5) All liens against property sold under the provisions of this section shall 
be transferred from the property to the proceeds of the sale of the 
property. If, however, no one shall be found claiming the cigarettes, or 
the vehicle or vessel, the taking of the same, with a description thereof, 
shall be advertised in some newspaper published in the city or county 
where taken, or, if there be no newspaper published in such city or 
county, in a newspaper having circulation in the county, once a week 
for two weeks and by notices posted in three public places near the place 
of seizure, and if no claimant shall appear within ten days after the last 
publication of the advertisement, the property shall be sold, and the 
proreecs, after deducting the expenses and costs, shall be paid to the 
tate Treasurer for the general fund. 

(6) Nothing in this section shall be construed to authorize any officer to 
search any vehicle or vessel or baggage of any person without a search 
warrant duly issued, except where the officer sees or has knowledge 
that there are unstamped cigarettes in such vehicle or vessel. (1969, c. 
DTD See Ue oNCoA OPS LoS.) 
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§ 105-113.32. Unstamped cigarettes subject to confiscation. — All 
cigarettes subject to the tax imposed by this Article, to which stamps have not 
been affixed as required by this Article, together with any container in which 
they are stored, or displayed for sale (including but not limited to vending 
machines) are declared to be contraband goods and may be seized by any officer 
of the law, who shall arrest any person in charge thereof. Such officer shall at 
once proceed against the person arrested, under the provisions of this Article, 
in any court having competent jurisdiction and the disposition of said unstamped 
cigarettes and container shall be governed and controlled by the provisions of 
Gibe18o-Lipsal, (L909.e. LO(b os. 2y 

§ 105-113.33. Criminal penalties. — Any person who violates any of. the 
provisions of this Article for which no other punishment is specifically prescribed 
shall be guilty of a misdemeanor punishable by a fine or imprisonment or both 
in discretion of the court. (1969, ce. 1075, s. 2.) 

§ 105-113.34. Forging or counterfeiting revenue stamps. — Any person who 
falsely or fraudulently makes, forges, alters or counterfeits, or causes or 
procures to be falsely or fraudulently made, forged, altered or counterfeited, 
any stamps prepared or prescribed by the Secretary under the authority of this 
Article, or who knowingly and wilfully utters, publishes, passes or tenders as 
true, any such false, altered, forged or counterfeited stamps for the purpose of 
evading the tax levied by this Article, shall be guilty of a felony, and upon 
conviction thereof shall be fined not more than two thousand dollars ($2,000) or 
imprisoned in the State prison for a term of not more than five years, or both, 
in the discretion of the court. 

If any person secures, manufactures or causes to be secured, or 
manufactured, or has in his possession any stamp or any counterfeit impression 
device not prescribed or authorized by the Secretary, such person shall be guilty 
of a felony and subject to the punishment above provided for in the first 
paragraph of this section. (1969, c. 1075, s. 2; 1973, c. 476, s. 198.) 

§ 105-113.35. Interest and penalty. — If any person shall neglect, fail or 
refuse to pay any tax due under this Article, interest shall be added thereto at 
the rate established pursuant to G.S. 105-241.1(i) from the date due until paid and 
there shall also be added to said tax an amount equal to fifty percent (50%) 
thereof. (1969, c. 1075, s. 2; 1977, c. 1114, s. 4.) 

Editor’s Note. — The 1977 amendment, pursuant to G.S. 105-241.1(i)” for “of one half of 
effective Jan. 1, 1978, substituted “established one percent (4%) per month.” 

§ 105-113.36. General administrative provisions of Revenue Act 
applicable. — All provisions not inconsistent with this Article contained in 
Article 9 entitled ‘General Administration; Penalties and Remedies” of 
Subchapter I of Chapter 105 of the General Statutes, including but not limited 
to administration, auditing, making returns, promulgation of administrative 
rules and regulations by the Secretary, additional taxes, assessment procedure, 
imposition and collection of taxes of the lien thereof, assessments, refunds and 
enalties are hereby made a part of this Article and shall be applicable thereto. 
LO69ric LOD, SO 7197 G Cre (bee oo a 

§ 105-113.37 Secretary to make rules and regulations. — Subject to the 
provisions of G.S. 105-262, the Secretary is hereby authorized and empowered 
to make all reasonable regulations and administrative rules necessary for the 
efficient administration and enforcement of this Article not inconsistent with the 

366 



§ 105-113.38 CH. 105. TAXATION § 105-113.43 

provisions of this Article. Upon request, he shall furnish any taxpayer with a 
copy of such rules and regulations. All provisions with respect to reviews and 
appeals from the Secretary’s decisions as provided by G.S. 105-241.2, G.S. 
105-241.8 and G.S. 105-241.4 of the General Statutes shall be applicable to this 
Arocle: (19GI94C 210 (0, Su 2a (oniG., 210,,.8.. 190.) 

§ 105-113.38. Tax to be paid only once. — Whenever the tax levied by this 
Article has been computed and paid to the State with respect to any cigarettes 
as provided by this Article, and appropriate stamps affixed, the same shall not 
be required to be paid again to the State regardless of how many times such 
cigarettes may thereafter be sold or resold, but the seller may add to his sales 
price thereafter the amount of such tax. (1969, c. 1075, s. 2.) 

§ 105-113.39. Local units prohibited to tax. — No city, town or county shall 
levy any privilege license tax with respect to the sale of cigarettes other than 
as permitted by Article 2 of Subchapter I of Chapter 105 of the General Statutes. 
(1969, c. 1075, s. 2.) 

§ 105-113.40. Effective date of this Article. — This Article shall be in full 
force and effect on and after July 1, 1969, or on the first day of the month next 
after the ninetieth day from its ratification, whichever is the later date. 
However, the Secretary is authorized, prior to that time, to do all things 
necessary to the implementation of the provisions of this Article. including 
making regulations and administrative rules, procuring the manufacture of 
stamps, and providing for sale of the same, in order to secure effective 
administrative of this Article on and after its effective date. (1969, ¢. 1075, s. 2; 
1973, c. 476, s. 1938.) 

Editor’s Note. — Session Laws 1969, ¢c. 1075, 
which enacted this Article, was ratified June 27, 
1969. 

ARTICLE 2B. 

Schedule B-B. Soft Drink Tax. 

§ 105-113.41. Short title. — This Article shall be known and cited as the ‘“‘Soft 
Drink ‘TaxrActa(1969" cc l0To. 8.3.) 

Cross Reference. — As to effective date of effective date of the applicable section hereof.” 

this Article, see § 105-113.67. Quoted in Institutional Food House, Inc. v. 
Editor’s Note. — Session Laws 1969, c. 1075, — Coble, 289 N.C. 128, 221 S.E.2d 297 (1976). 

s. 8, provides: “This act shall not affect the 

liability of any taxpayer arising prior to the 

§ 105-113.42. Purpose of Article. — It is the purpose of this Article to provide 
a source of additional revenue which shall be applied to the general fund of the 
State. (1969, c. 1075, s. 3.) 

Quoted in Institutional Food House, Inc. v. 

Coble, 289 N.C. 123, 221 S.E.2d 297 (1976). 

§ 105-113.43. Soft drink license and excise taxes. — (a) Every person 
engaging in the business of selling, manufacturing, purchasing, consigning, 
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using, shipping or distributing, for the purpose of sale within this State, soft 
drinks, base products, powders, simple syrups, or any other items subject to the 
Soft Drink Tax Act shall, for the privilege of carrying on such business, be 
subject to the payment of a license tax as set forth in G.S. 105-113.50. 

(b) Every person conducting any of the activities set forth in GS. 
105-113.51(b) shall be subject to the excise tax levied in G.S. 105-113.45. (1969, 
CHuLOTO S510 21070 Seo Se ls) 

Editor’s Note. — The 1979 amendment, Quoted in Institutional Food House, Ine. v. 
effective July 1, 1979, rewrote this section. Coble, 289 N.C. 123, 221 S.E.2d 297 (1976). 

§ 105-113.44. Definitions. — As used in this Article, unless the context 
otherwise requires: 

(1) “Base products” means hot chocolate flavored drink mix, flavored milk 
shake bases, concentrate products to which milk or other liquid is added 
to complete a soft drink, and all like items or products as herein defined 
which will be taxed as syrups. 

(2) “Bottled” means enclosed in any closed or sealed glass, metal, paper or 
other type of bottle, can, carton or container, regardless of the size of 
such container. 

(3) “Soft drink” means any complete, finished, ready-to-use, nonalcoholic 
drink, whether carbonated or not, such as soda water, ginger ale, 
Nu-Grape, Coca-Cola, lime-cola, Pepsi-Cola, bud-wine, near beer, fruit 
juice, vegetable juice, milk drinks when any flavoring or syrup is added, 
cider, carbonated water and all preparations commonly referred to as 
soft drinks of whatever kind or description. 

(4) “Secretary” means the North Carolina Secretary of Revenue. 
(5) “Crowns” means crowns, caps and lids bearing any tax indicia other 

than stamps evidencing the payment of the excise tax levied under this 
Article. “Crowns” shall also include waxed paper or plastic containers 
used by dairies upon which the tax indicia has been imprinted by the 
manufacturer thereof. 

(6) “Distributor” includes any person who manufactures, bottles, 
compounds, mixes or purchases for sale to retail dealers or wholesale 
dealers any bottled soft drink, soft drink syrup or powder, or base 
product for mixing, making or compounding soft drinks. 

(7) “Excise tax’? means the soft drink tax levied under G.S. 105-113.45. 
(8) “In this State” or “within this State’? means within the exterior limits 

of the State of North Carolina and includes all territory within such 
limits owned by, leased by or ceded to the United States of America. 

(9) “Natural fruit juice” means the natural liquid which results from the 
pressing of sound ripe fruit, and the liquid which results from the 
reconstitution of natural] fruit juice concentrate by the restoration of 
water to dehydrated natural fruit juice. 

(10) “Natural liquid milk” means natural liquid milk regardless of butterfat 
content, and the liquid milk product which results from the 
reconstitution of natural milk concentrate, regardless of butterfat 
content, by the restoration of water to dehydrated or evaporated 
natural milk. 

(11) “Natural vegetable juice” means the natural liquid which results from 
the pressing of sound ripe vegetables or the liquid which results from 
the reconstitution of natural vegetable juice concentrate by the 
restoration of water to dehydrated natural vegetable juice. 

(12) “Person” includes any individual, firm, partnership, joint venture, 
association, corporation, estate, trust, receiver, syndicate or any other 
group or combination acting as a unit, the State or any of its political 
subdivisions, and the plural as well as the singular number. 
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(13) 
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“Powders”’ means compressed powders, crystals, granules or tablets 
from which soft drinks can be made. 

(14) “Retail dealer” includes every person, other than a distributor or 

(15 
— 

(16) 

(17) 

(18) 

(19) 

(20) 

Editor’s Note. 

substituted 

wholesale dealer, who makes, mixes, compounds or manufactures any 
drink from a soft drink syrup or powder or base product, and sells or 
otherwise dispenses the same to the ultimate consumer, and every 
person, other than a distributor or wholesale dealer, who sells or 
otherwise dispenses any bottled soft drink to the ultimate consumer. 
“Selling” or “sale” means any sale, transfer, exchange, barter, gift or 
offer for sale and distribution, in any manner or by any means 
whatsoever. 
“Simple syrup” means the product resulting from the making, mixing, 
compounding or manufacturing by dissolving sugar and water or any 
other mixture that will create syrup to which may be added 
concentrates or extracts. 
“Soda fountain” includes all places where soft drinks are compounded 
for sale, including automatic vending machines. 
“Soft drink syrups and powders” includes the compound mixture or the 
basic ingredients, whether dry or liquid, practically and commercially 
usable in making, mixing or compounding soft drinks by the mixing 
thereof with carbonated or plain water, ice, fruit juice, milk or any other 
product suitable to make soft drinks, among such syrups being such 
products as Coca-Cola syrup, Chero-Cola syrup, Pepsi-Cola syrup, Dr. 
Pepper syrup, root beer syrup, Nu-Grape syrup, lemon syrup, vanilla 
syrup, chocolate syrup, cherry smash syrup, rock candy syrup, simple 
syrup, chocolate drink powder, malt drink powder, or any other 
prepared syrups or powders sold or used for the purpose of mixing soft 
drinks commercially at soda fountains, restaurants or similar places as 
well as those powder bases prepared ‘for the purpose of domestically 
mixing soft drinks such as kool-aid, oh boy drink, tip-top, miracle aid and 
all other similar products. Concentrated natural frozen or unfrozen 
fruit juices or vegetable juices when used domestically are specifically 
excluded from this definition. 
“Stamp” means the North Carolina taxpaid stamp evidencing the 
payment of the excise tax levied by this Article, and which may be used 
as permitted by the Secretary in lieu of taxpaid crowns. 
“Wholesale dealer” includes any person who sells bottled soft drinks, 
soft drink syrups or powders, or base products for mixing, 
compounding or making soft drinks to retail dealers or other wholesale 
dealers for resale purposes. (1969, ¢. 1075, s. 3; 1978, c. 476, s. 198; 1977, 
Con; Biase foTy, Cs OO) sie:) 

— The 1977 amendment Coble, 289 N.C, 128, 221 

“C3 .247106-193.45"., for... f4G.S. 
Food House, Ine. v. 
S.E.2d 297 (1976). 

105-113.5” in subdivision (7). 

The 1979 amendment, effective July 1, 1979, 

deleted “bottled” preceding ‘‘soft drink’’ near 
the beginning of subdivision (3) and preceding 
“carbonated water” and “preparations” near the 
end of subdivision (3). 

“Base product” refers to a product which is 
used to complete a drink not specifically 
exempted from the act. Institutional Food 
House, Inc. v. Coble, 289 N.C. 123, 221 S.E.2d 
297 (1976). 

“Base products” are taxable as such only 
when used to complete a soft drink which, if sold 
bottled, would be subject to the tax. Institutional 

“Base Product” Not to Be Universalized. — 
The definition of “base product” contained in 
this section ‘‘may not be lifted out of its context 
so as to universalize its meaning.” Institutional 
Food House, Ine. v. Coble, 289 N.C. 123, 221 
S.E.2d 297 (1976). 

Legislature did not intend to treat frozen 

concentrated orange juice as either a “base 
product” or a “soft drink syrup” and did not 
impose the soft drink excise tax upon it. 
Institutional Food House, Inc. v. Coble, 289 N.C. 
123, 221 S.E.2d 297 (1976). 

Expressly Excluded. — The definition of 
“base product” contained in this section must be 
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construed in the broad context of the act as a 
whole, giving effect to the necessary 
implications arising from the fact that natural 
orange juice, including reconstituted frozen 
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concentrated orange juice, is expressly excluded 
from taxation under the act. Institutional Food 
House, Inc. v. Coble, 289 N.C. 123, 221 S.E.2d 
297 (1976). 

§ 105-113.45. Taxation rate. — (a) A soft drink excise tax is hereby levied and 
LR eD on and after midnight, September 30, 1969, upon the sale, use, handling 
and distribution of all soft drinks, soft drink syrups and powders, base products 
and other items referred to in this section. 

(b) The rate of tax on each bottled soft drink shall be one cent (1¢). 
(c) The rate of tax on each gallon of soft drink syrup or simple syrup shall be 

one dollar ($1.00), and on a fraction of a gallon the rate shall be an amount which 
represents one dollar ($1.00) multiplied by the same fraction of a gallon. The rate 
of a tax on each ounce or fraction of an ounce of soft drink syrup or simple syrup 
shall be four fifths of a cent (4/5¢), and no exemption or refund shall be allowed 
on such syrup even though it may subsequently be diverted to some purpose 
other than the making of soft drinks. 

(d) The rate of tax on dry soft drink powders and base products which are used 
to make soft drinks without being converted into syrup shall be one cent (1¢) per 
ounce or fraction thereof of the dry powder or base product weight. However, 
the tax on dry soft drink powder or base product which is to be converted into 
EyEOD shall be the same as that which would be due upon the syrup produced, 
eb syrup were being taxed according to the rates set out in subsection (c) 
above. 

(e) The excise tax herein levied on syrups, powders and base products shall 
not apply to syrups, powders and base products used by persons in the 
manufacture of bottled soft drinks which are otherwise subject to tax under this 
Article. The Secretary may by administrative rules or regulation, provide for the 
storage of such syrups, powders and base products when they are not for use 
in the manufacture of bottled soft drinks. (1969, ¢. 1075, s. 3; 1973, c. 476, s. 193.) 

Effect of Bifurcated Tax System. — The 
effect of the statutory scheme for administering 
the bifurcated system of taxation which 
characterizes the Soft Drink Tax Act is to tax the 
sale or distribution of the soft drink itself when 
practical but tax the sale or distribution of the 
ingredients thereof when this would impractical. 
Institutional Food House, Inc. v. Coble, 289 N.C. 

123, 221 S.E.2d 297 (1976). 
The Soft Drink Tax Act establishes a 

bifurcated scheme of taxation whereby (1) “soft 
drinks” not otherwise exempt are subjected to a 
“crown tax” levied upon the sale of each 
individual bottle of ‘‘soft drink” and (2) “‘base 
products,’ “soft drink syrups,’ “soft drink 
powders” and “simple syrups,” ingredients used 
to make “open-cup soft drinks,” are subjected to 
a tax levied upon the sale of individual units of 
each. Institutional Food House, Inc. v. Coble, 289 
N.C. 128, 221 S.E.2d 297 (1976). . 

“Base products” are taxable as such only 
when used to complete a soft drink which, if 
sold bottled, would be subject to the tax. 
Institutional Food House, Ine. v. Coble, 289 N.C. 
123, 221 S.E.2d 297 (1976). 

Unless a soft drink is subject to taxation if 
sold bottled, its ingredients cannot be taxed. 
Institutional Food House, Inc. v. Coble, 289 N.C. 

123, 221 S.B.2d 297 (1976). 
Not Frozen Concentrated Orange Juice. — 

Since natural orange juice is exempt from 
taxation when sold bottled, frozen concentrated 
orange juice, as an ingredient of natural orange 
juice, cannot be taxed under the act. 
Institutional Food House, Ine. v. Coble, 289 N.C. 

123, 221 S.E.2d 297 (1976). 
The legislature did not intend to treat frozen 

concentrated orange juice as either a “base 
product” or a “soft drink syrup” and did not 
impose the soft drink excise tax upon it. 
Institutional Food House, Inc. v. Coble, 289 N.C. 

128, 221 S.E.2d 297 (1976). 
“Open-Cup Soft Drinks”. — Since the 

ingredients used to make “‘open-cup soft drinks” 
are taxed, there is no provision in the Soft Drink 
Tax Act for taxing the “‘open-cup”’ (as opposed to 
“bottled’”’) sales of any soft drink. Institutional 
Food House, Inc. v. Coble, 289 N.C. 123, 221 
S.E.2d 297 (1976). 

Applied in Biggers Bros. v. Jones, 284 N.C. 
600, 201 S.E.2d 880 (1974). 

Stated in Richmond Food Stores, Inc. v. Jones, 
22 N.C. App. 272, 206 S.E.2d 346 (1974); 
Coca-Cola Co. v. Coble, 33 N.C. App. 124, 234 
S.E.2d 477 (1977); Coca-Cola Co. v. Coble, 293 
N.C. 565, 238 S.E.2d 780 (1977). 
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§ 105-113.46. Exemption of certain milk drinks. — All natural liquid milk 
drinks produced by farmers or dairies shall be exempt from the payment of the 
soft drink excise tax. Where a product other than the above is produced, such 
product is subject to the tax unless otherwise exempt under this Article. (1969, 
CLOTS USS Se) 

§ 105-113.47. Natural fruit or vegetable juice or natural liquid milk drinks 
exempted from tax. — (a) All bottled soft drinks containing thirty-five percent 
(35%) or more of natural fruit or vegetable juice and all bottled natural liquid 
milk drinks containing thirty-five percent (85%) or more of natural liquid milk, 
are exempt from the excise tax imposed by this Article, except that this 
exemption shall not apply to any fruit or vegetable juice drink to which has been 
added any coloring, artificial flavoring or preservative. Sugar, salt or vitamins 
shall not be construed to be an artificial flavor or preservative. 

(b) Any bottled soft drink for which exemption is claimed under this section 
must be registered with the Secretary. No bottled soft drink shall be entitled to 
the exemption until registration has been accomplished by the filing of an 
application for exemption on such form as may be prescribed by the Secretary, 
which form shall include an affidavit setting forth the complete and itemized 
formula by volume of the drink therein referred to, and the failure to submit 
such affidavit shall be prima facie evidence that such bottled soft drink is not 
exempt. All bottled soft drinks which are not so registered and do not have 
affixed thereto the proper stamps or crowns shall be subject to confiscation. The 
Secretary or his duly authorized representative may at any time check the 
formulas or the manufacturing of such bottled soft drinks for which exemption 
is claimed under this section and in addition thereto, the Secretary or his duly 
authorized representative may at any time take samples of any product for 
which exemption has been claimed, from any and all persons offering such 
product for sale for the purpose of ascertaining by analysis the contents thereof. 
The sample shall be clearly marked for identification and such sample may be 
turned over to any registered chemist designated by the Secretary for the 
purpose of analysis. If such investigation establishes that such bottled soft drink 
contains less than thirty-five percent (35%) by volume of natural fruit juice, 
natural vegetable juice or natural liquid milk, or if any person engaged in selling, 
manufacturing, purchasing, consigning, using, shipping or distributing for the 
purpose of sale within this State who has applied for an exemption hereunder 
fails or refuses to allow the Secretary or his duly authorized representative to 
check the formulas or inspect the manufacturing of such bottled soft drinks, the 
excise tax imposed by this Article shall apply to all sales of such products and 
all such products offered for sale and not properly stamped shall be subject to 
confiscation until such person permits the Secretary to examine the formulas or 
inspect the manufacturing of such bottled soft drinks. 

(c) Except in accordance with proper judicial order or as otherwise provided 
by law, it shall be unlawful for the Secretary or any deputy, agent, clerk or other 
officer or employee or any other person acting in a confidential relationship with 
the Secretary to divulge or make known in any manner any formula or any 
particulars of any formula pertaining to any drink hereinabove referred to. 
However, such prohibition shall not be construed to prohibit the publication of 
whether or not such bottled soft drinks contain thirty-five percent (35%) or more 
of natural fruit or vegetable juice or thirty-five percent (857%) or more of natural 
liquid milk, nor shall it be construed to prohibit the inspection by the Attorney 
General or other legal representative of the State of the formula of any taxpayer 
who shall bring action to set aside or review the tax base thereon or against 
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whom an action or proceeding has been instituted to recover any tax imposed 
by this Article. 

(d) Where any product for which exemption is claimed under this section is 
found to contain less than thirty-five percent (835%) by volume of natural fruit 
juice, natural vegetable juice, or natural liquid milk, the excise tax imposed by 
this Article shall apply to all sales of such product, and all such products offered 
for sale and not properly stamped shall be subject to confiscation. (1969, c. 1075, 
S ia L8i1d)t Cure LOL iis) 

Legislature intended to exclude from 

taxation the sale of all natural fruit juices, 
however packaged. Institutional Food House, 
Inc. v. Coble, 289 N.C. 123, 221 S.E.2d 297 (1976). 

Additives and Percentage of Natural Fruit 
Juice Taxation Criteria. — By enactment of the 
Soft Drink Tax Act the legislature intended to 
tax only those “‘soft drinks,” including fruit juice 
drinks, to which coloring, artificial flavoring or 
preservative has been added, or which contain 
less than 35 percent of natural fruit juice. 
Institutional Food House, Inc. v. Coble, 289 N.C. 

128, 221 S.E.2d 297 (1976). 
Frozen concentrated orange juice is not a 

fruit juice drink; rather, it is merely one 
dehydrated form of natural orange juice and, 
however packaged and however sold, is exempt 
from taxation unless color, artificial flavoring or 
preservative has been added to it. Institutional 
Food House, Inc. v. Coble, 289 N.C. 123, 221 

Nor “Base”. — Taxation of frozen 
concentrated orange juice as a ‘“‘base product” is 
contrary to the intent of the legislature to 
exclude from taxation the sale of all natural fruit 
juices, however packaged, and largely nullifies 
the exemption contained in this section. 
Institutional Food House, Inc. v. Coble, 289 N.C. 

123, 221 S.E.2d 297 (1976). 
So Not Taxable. — Since natural orange juice 

is exempt from taxation when sold _ bottled, 
frozen concentrated orange juice, as an 
ingredient of natural orange juice, cannot be 
taxed under the act. Institutional Food House, 
Inc. v. Coble, 289 N.C. 128, 221 S.E.2d 297 (1976). 

Neither the sale of natural orange juice nor 
the sale of bottled fruit juice drinks containing 
35 percent or more of natural orange juice is a 
taxable event under the Soft Drink Tax Act. 
Institutional Food House, Ine. v. Coble, 289 N.C. 

123, 221 S.E.2d 297 (1976). 
S.E.2d 297 (1976). 

§ 105-113.48. Exemption of goods intended for out-of-state sale. — It shall 
not be necessary to pay any tax levied by this Article with respect to any bottled 
soft drinks, soft drink syrups and powders, base products and other items taxed 
under this Article manufactured or acquired for sale or distribution outside this 
State, or to affix taxpaid stamps or crowns thereto, provided the same are 
manufactured, acquired, stored, and distributed, and records are maintained, in 
accordance with the rules and regulations of the Secretary. The Secretary is 
hereby authorized to promulgate such rules and regulations with respect thereto 
as will exclude from the measure of excise tax levied pursuant to this Article the 
sales of such goods or articles of merchandise outside this State and at the same 
time protect the interests of this State in collecting all taxes lawfully due to the 
State. (1969, c. 1075, s. 3; 1978, c. 476, s.198.) 

§ 105-113.49. Exemption of coffee and tea. — All coffee and tea, whether in 
liquid, powder or natural form shall be exempt from the tax imposed by this 
Article. (1969, c. 1075, s. 3.) | 

§ 105-113.50. Soft drink licenses required. — (a) Distributors and wholesale 
dealers shall obtain for each place of business a continuing soft drink license for 
which a fee of twenty-five dollars ($25.00) shall be paid. For the purpose of this 
section, “place of business’ means any place where soft drinks are 
manufactured by a distributor, or any place where unstamped bottled soft 
drinks, soft drink syrups:and powders, base products and other items taxed 
under this Article are received or stored by a distributor or wholesale dealer. 

(b) Out-of-state distributors and wholesale dealers may obtain appropriate 
distributors’ or wholesale dealers’ licenses upon compliance with the provisions 
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of this Article and such regulations and administrative rules as may be issued 
by the Secretary hereunder, for which a fee of twenty-five dollars ($25.00) shall 
be paid for each such soft drink license. 

(c) Each retail dealer manufacturing or purchasing not previously taxed 
syrups, powders or base products shall secure a continuing soft drink license for 
which a fee of five dollars ($5.00) shall be paid for each place of business at which 
such unstamped syrups, powders or base products are received or at which place 
such retail dealer manufactures them. 

(d) Distributors, wholesale dealers and retail dealers licensed under this 
section shall file such reports with the Secretary as he may require not later than 
the fifteenth day of each month showing transactions for the preceding month. 
[LIGU Wel Ute: SoOulo ott AlO. 5. Loon! 919,40. 00.08..07) 

§ 105-113.50A. Local taxation. — Except as authorized by G.S. 105-79, no 
county, city or town shall levy any privilege license tax upon the business of 
bottling, manufacturing, producing, purchasing, selling at wholesale or retail, 
jobbing, consigning, using, shipping or distributing for the purpose of sale 
a this State soft drinks in bottles or other closed containers. (1975, c. 327, 
sae 

§ 105-113.51. Affixing of crowns and stamps to containers; crowns and 
stamps not transferable. — (a) Any bottled soft drink offered for sale shall 
within 24 hours of its manufacture or receipt in this State have affixed to it a 
North Carolina taxpaid stamp or a North Carolina taxpaid crown at the rate 
provided for in this Article, unless the tax has been or will be paid according to 
some other method available under the provisions of this Article. 

(b) The distributor or dealer who first distributes, sells, uses, consumes or 
handles bottled soft drinks, syrups, powders, base products and other items 
subject to the soft drink excise tax is subject to the tax unless taxpaid stamps 
or crowns have previously been affixed. The distributor, wholesale dealer or 
retail dealer, or any person who is the original consignee of any bottled soft 
drink, sc ft drink syrup, powder, base product or other item subject to the soft 
drink e .cise tax manufactured or produced outside this State, or who brings 
such into this State, shall pay the excise tax. 

(c) Taxpaid stamps shall be affixed to each individual container of soft drink 
syrups, powders, and base products by wholesale dealers or distributors within 
48 hours after such syrups, powders, or base products are received or made by 
them and by retail dealers within 24 hours after such syrups, powders or base 
products are received by them, and in any event the containers must be stamped 
before such products are used in the preparation of soft drinks. 

(d) The payment of the excise tax provided for in this Article shall be 
evidenced by the affixing of taxpaid stamps or crowns to the original containers 
and the stamps and crowns provided for in this Article shall not be transferable 
to any person other than their original purchaser. 

(e) Notwithstanding any other provision of this Article, the excise tax levied 
upon powders, as herein defined, may be made and evidenced in accordance with 
rules and regulations of the Secretary. (1969, ¢. 1075, s. 3; ¢. 1247; 1973, c. 476, 
hs74.97.9- ic: 9.9s) 13) 

Editor’s Note. — The 1979 amendment, 
effective July 1, 1979, added at the end of 
subsection (a) “‘unless the tax has been or will be 

paid according to some other method available 
under the provisions of this Article.” 

Applicability of Tax to Nonresident 

Distributors and Dealers. — Nonresident 
distributors and dealers (wholesale and retail) 

are subject to North Carolina soft drink tax 
under this section. Opinion of Attorney General 
to Mr. Holland Gaines, Director, N.C. Privilege 
License, Beverage & Cigarette Tax Division, 46 
N.C.A.G. 59 (1976). 

The rate differential between residential and 
nonresidential distributors is clearly arbitrary 
and discriminatory. Richmond Food Stores, Inc. 
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v. Jones, 22 N.C. App. 272, 206 S.E.2d 346 (1974). 

The method of payment required of 
nonresident distributors is considerably more 
expensive and burdensome than the method 
allowed residents. Richmond Food Stores, Inc. v. 
Jones, 22 N.C. App. 272, 206 S.E.2d 346 (1974). 

No distinction in the relative status, position 
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the method of paying the tax. Richmond Food 
Stores, Ine. v. Jones, 22 N.C. App. 272, 206 
S.E.2d 346 (1974). 

Applied in Biggers Bros. v. Jones, 284 N.C. 
600, 201 S.E.2d 880 (1974). 

Stated in Coca-Cola Co. v. Coble, 33 N.C. App. 
124, 234 S.E.2d 477 (1977); Coca-Cola Co. v. 

or class of nonresident distributors from Coble, 293 N.C. 565, 238 S.E.2d 780 (1977). 
resident distributors can justify the difference in 

§ 105-113.52. Taxpaid stamps; rules and_ regulations; cancellation; 
discount. — (a) The Secretary shall make arrangements with some 
manufacturer to manufacture the taxpaid stamps provided for in this Article. 
The Secretary shall prescribe the form, design, denominations and such other 
matters as may be necessary with respect to said stamps. The Secretary may sell 
such stamps directly to taxpayers and may also make arrangements for release 
of taxpaid stamps to taxpayers by the manufacturer. Said manufacturer shall 
furnish such bond as the Secretary may deem advisable, in such penalty and 
upon such conditions as in the opinion of the Secretary will adequately protect 
the State in the collection of the excise tax imposed by this Article. Such bond 
shall be executed by the manufacturer as principal and by an indemnity company 
licensed to do business under the insurance laws of this State, as surety. The 
costs of manufacture, transportation and distribution of said stamps shall be 
computed in accordance with administrative rules or regulations of the 
Secretary and payment thereof pursuant to such rules and regulations of the 
Secretary may be required in addition to the amount of taxes which said stamps 
evidence regardless of whether said stamps are released or distributed by the 
Secretary or by the manufacturer pursuant to authorization from the Secretary. 

(b) Upon the sale of taxpaid stamps, the Secretary shall allow a discount of 
five percent (5%) of the entire amount of any sale of fifty dollars ($50.00) or more 
of said stamps. On sales of stamps of less than fifty dollars ($50.00), no discount 
shall be allowed. Such discount shall apply only to the tax and not the 
manufacturer’s price or transportation or distribution costs. 

(c) When stamps are attached to bottled soft drinks, or to containers of soft 
drink powders or base products, no cancellation or obliteration of them shall be 
required, but stamps affixed to containers of syrup to be used at soda fountains 
shall be canceled by the person affixing them by writing or stamping with ink 
or indelible pencil across the stamps his initials or name and the date on which 
the stamps were affixed. When the container to which the stamp has been 
affixed has been emptied, the stamp must be obliterated by making at least three 
incisions crisscross through the stamp with a knife or other sharp instrument. 

(d) Any person who makes use of any stamp to denote the payment of the tax 
imposed by this Article without canceling or obliterating such stamps if required 
to do so by this section shall be guilty of a misdemeanor and, upon conviction, 
shall be fined not more than one hundred dollars ($100.00) or be imprisoned for 
not more than 30 days for each offense. (1969, ¢c. 1075, s. 3; 1973, c. 476, s. 193.) 

§ 105-113.53. Stamps not required when crowns used. — If a distributor of 
bottled soft drinks either within or without the State shall use taxpaid crowns 
as hereinafter provided, such distributor shall be relieved of the duty of affixing 
tax paid stamps to each individual bottle. Whenever the Secretary deems it to 
be advantageous for the effective and efficient enforcement of this Article, he 
Dal ace One such crowns be used in lieu of stamps. (1969, c. 1075, s. 3; 1973, 
c. 476, s. 193. 
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§ 105-113.54. Taxpaid crowns; rules and regulations; discount on sale of 
crowns. — (a) The Secretary shall prescribe the form, design, denominations and 
such other matters as may be necessary with respect to taxpaid crowns. The 
Secretary shall make arrangements with one or more manufacturers to 
manufacture, sell and distribute such crowns and shall require of such persons 
manufacturing, selling and distributing such crowns a bond payable to the State 
of North Carolina in such penalty and upon such conditions as in the opinion of 
the Secretary will adequately protect the State in the collection of the taxes 
levied by this Article. The bond shall be executed by the manufacturer as 
principal and by an indemnity company licensed to do business under the 
insurance laws of this State, as surety. The Secretary shall promulgate 
administrative rules and regulations governing the purchase, sale and 
distribution of crowns and all purchasers of crowns shall be required to purchase 
crowns in accordance with administrative rules and regulations promulgated by 
the Secretary. 

(b) The price to be paid by purchasers of crowns shall be the manufacturer’s 
price plus all transportation charges to the consignee at destination in addition 
to the tax represented by the crowns. 

(c) The Secretary shall allow to each purchaser of taxpaid crowns, whether for 
cash or credit, a discount of eight percent (8%) of the excise tax represented by 
such crowns. No compensation or refund shall be made for taxpaid soft drinks 
given as free goods or as advertising, or for losses sustained by spoilage or 
breakage incident to the production, sale and distribution of such drinks, or to 
the loss or destruction of any taxpaid stamps or crowns. (1969, c. 1075, s. 3; 1973, 
CAs bs Sie Ls.) 

§ 105-113.55. Payment for stamps and crowns. — (a) Payment in full shall 
accompany application for purchase of stamps. However, a licensed distributor 
may purchase crowns on credit if such distributor has filed with the Secretary 
a bond satisfactory to the Secretary in an amount not less than one hundred 
twenty-five percent (125%) of the amount of credit authorized and prior to the 
date any such credit purchases are made. Such licensed distributor shall pay for 
such credit purchases of crowns on or before the tenth day of the month next 
following the date of purchase, and the bond herein required shall be conditioned 
upon such payment. The bond shall be executed by the distributor as principal 
and by an indemnity company licensed to do business under the insurance laws 
of this State as surety. 

(b) Except where credit purchases of crowns are made, payment for stamps 
and crowns must be made by cash, cashier’s check, certified check or money 
order. Personal checks may be accepted in payment of monthly amount due on 
credit sales, pursuant to such regulations or administrative rules as the 
Secretary may adopt. (1969, c. 1075, s. 3; 1978, c. 476, s. 193.) 

§ 105-113.56. Provisions for refund; discount. — Whenever any person shall 
receive permission from the Secretary to return any unused taxpaid crowns or 
stamps which have not been canceled and when such unused taxpaid crowns and 
stamps have been returned as the Secretary shall direct, the Secretary is 
authorized to make a refund for such crowns or stamps, less any discount which 
may have been allowed to the purchaser. (1969, ¢. 1075, s. 3; 1978, c. 476, s. 193.) 

Cited in Coca-Cola Co. v. Coble, 33 N.C. App. 
124, 234 S.E.2d 477 (1977). 

§ 105-113.56A. Alternate method of payment of tax. — Instead of paying 
the tax levied in this Article in the manner otherwise provided, any distributor 
or wholesaler dealer may pay the tax in the following manner, with respect to 
bottled soft drinks: 
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Beginning with sales made on and after October 1, 1969, of bottled soft drinks 
subject to the tax, sales reports shall be made to the Secretary on or before the 
fifteenth day of each succeeding month, accompanied by payment of the tax due, 
determined as follows: For the first fifteen thousand gross of bottled soft drinks 
sold annually, seventy-two cents (72¢) per gross; for all in excess of fifteen 
thousand gross, one cent (1¢) per bottle. In addition, there shall be allowed a 
discount of eight percent (8%) of the said tax to be remitted. 

All persons paying the tax in this manner shall be subject to such rules and 
regulations as the Secretary may prescribe, including the requirement that such 
persons furnish such bond as the Secretary may deem advisable, in such amount 
and upon such conditions as in the opinion of the Secretary will adequately 
protect the State in the collection of the taxes levied by this Article. The alternate 
method set forth in this section shall be available matt to those distributors and 
wholesale dealers liable for payment of the soft drink tax under the provisions 
Olinisenricien| | Joo, Cl cpis el dora, 6. 470;.8, 198° 1977, ¢, 657,823 71979, 
CID Siew) 

Editor’s Note. — The 1977 amendment 
deleted “resident” preceding ‘distributor or 
wholesale dealer” and “and any distributor or 
wholesale dealer having a commercial domicile 
in this State’ preceding “may pay the tax’ in the 
first paragraph. 

The 1979 amendment, effective July 1, 1979, 
added the last sentence of the third paragraph. 

Differentiation between Bottled Drinks, etc., 
and Syrups Is Justified. — Placing bottled 
drinks and powders in one category and syrups 
in another for tax purposes is proper and 

The alternate method of tax payment provided 
by this section on bottled drinks and powders 
dispenses with the printing, purchase, and 
attachment of 100 stamps for each dollar of tax 
revenue. In the case of syrups, the purchase and 
attachment of one stamp will produce $1.00 in 
tax revenue. Biggers Bros. v. Jones, 284 N.C. 
600, 201 S.E.2d 880 (1974). 

Quoted in Coca-Cola Co. v. Coble, 33 N.C. App. 

124, 234 S.E.2d 477 (1977). 
Stated in Coca-Cola Co. v. Coble, 293 N.C. 565, 

238 S.E.2d 780 (1977). 
justified. Biggers Bros. v. Jones, 284 N.C. 600, 
201 S.E.2d 880 (1974). 

§ 105-113.56B. Optional method of payment of tax. — Notwithstanding any 
other provision of this Article, the excise tax levied upon powders, syrups, base 
products and all other items subject to the Soft Drink Tax Act other than bottled 
soft drinks, may be paid by distributors and wholesale dealers (both resident and 
nonresident) in the following manner: 

Beginning with sales made on and after 1 July 1975, sales reports shall be 
made to the Secretary on or before the fifteenth day of each succeeding month, 
accompanied by payment of the tax due. All persons paying the tax in this 
optional manner shall be subject to such rules and regulations as the Secretary 
may prescribe, including the requirement that such persons furnish such bond 
as the Secretary may deem advisable in such amount and upon such conditions 
as in the at of the Secretary will adequately protect the State in the 
collection of the tax levied by this Article. (1973, c. 476, s. 198; c. 1388, s.1.) 

§ 105-113.56C. Optional method of payment of tax by retail dealers. — 
Notwithstanding any other provision of this Article, the excise tax levied upon 
powders, syrups, base products, bottled soft drinks and all other items subject 
to the Soft Drink Tax Act, may be paid by retail dealers in the following manner: 

Beginning with sales made on and after July 1, 1979, sales reports shall be 
made to the Secretary on or before the fifteenth day of each succeeding month, 
accompanied by payment of the tax due. All persons paying the tax in this 
optional manner shall be subject to such rules and regulations as the Secretary 
may prescribe, including the requirement that such persons furnish such bond 
as the Secretary may deem advisable in such amount and upon such conditions 
as in the opinion of the Secretary will adequately protect the State in the 
collection of the tax levied by this Article. (1979, ¢. 57, s. 1.) 
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Editor’s Note. — Session Laws 1979, ec. 57, s. 

3, makes the act effective July 1, 1979. 

§ 105-113.57. Records required of ingredients received. — Every person 
engaged in the business of making, mixing or compounding bottled soft drinks, 
soft drink syrups and powders, base products and other items taxed under this 
Article shall keep a distinct, legible and permanent record of all extracts, 
flavoring, sugar, syrup or other ingredients except water received by him that 
may be useful in making, mixing or compounding soft drinks, and he shall retain 
invoices on all such purchases for a period of not less than three years from the 
date thereof. Such records shall show the quantity of such commodities received, 
the date of receipt thereof and the name of the person from whom they were 
secured or received and shall be open at all times for inspection by the Secretary 
or his duly authorized representative. (1969, c. 1075, s. 3.) 

§ 105-113.58. Records of sale to be kept. — Every distributor, wholesale 
dealer and retail dealer shall keep an accurate account of all daily sales, sales 
slips, bills, invoices, delivery slips, statements, bills of lading, freight bills, credit 
memoranda and similar documents for a period of not less than three years from 
the date shown thereon. All such records shall be open at all times for inspection 
by Be pre or his duly authorized representative. (1969, c. 1075, s. 3; 1978, 
c341648-193: 

§ 105-113.59. Theoretical calculation of tax. — Upon the records required to 
be kept pursuant to this Article and upon such other information as may be 
obtained, the Secretary shall calculate the number or amount of soft drinks that 
are ordinarily manufactured, mixed or compounded from such ingredients in 
accordance with the standard or average formula used therefor by bottlers, 
mixers and compounders of soft drinks and the result thus obtained shall be 
prima facie evidence of the sale thereof. However, nothing contained in this 
section shall be construed to prevent any bottler, mixer or compounder of soft 
drinks from showing that he has actually not sold the whole or any part of the 
amount of soft drinks as determined by the above method of calculation. The 
Secretary shall, in making the above provided calculation, allow as a deduction 
the reasonable average loss for waste and breakage, but not exceeding discount 
allowed on sale of stamps. (1969, c. 1075, s. 8; 1978, c. 476, s. 198.) 

§ 105-113.60. Manufacturer as well as dealer subject to penalties; retail 
dealer liable for tax. — When any item, taxable under the provisions of this 
Article and to which a stamp or crown is required to be affixed, is found in the 
possession of any retail dealer without having the stamps or crowns affixed, the 
distributor or wholesale dealer selling such articles within this State shall be 
subject to the penalties provided in this Article, as well as the retail dealer in 
whose possession the goods are located. 
A retail dealer shall be liable for the tax on any items, taxable under this 

Article, which come into his possession without the tax nen been paid. The 
liability created under this paragraph shall not make the retail dealer eligible for 
the alternate method of payment of the soft drink tax provided for in GS. 
105-113.56A. (1969, c. 1075, s. 3; 1979, c. 58, ss. 1, 2.) 

§ 105-113.61. Criminal acts. — (a) It shall be unlawful for any person 
willfully to: 

(1) Remove, wash, restore, alter or otherwise prepare any adhesive stamp 
2 crown =O intent to use it or cause it to be used after it has already 
een used; 
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(2) Knowingly or willfully buy, sell, offer for sale or give away any such 
washed, restored or altered stamp or crown to any person; 

(3) Knowingly use or have in his possession any washed, restored or altered 
stamps or crowns which have been removed from the articles to which 
they have been previously affixed; 

(4) For the purpose of indicating the payment of any tax under this Article, 
reuse any stamp or crown that has theretofore been used for the 
purpose of denoting payment of the tax provided in this Article. 

(b) It shall be unlawful for any person to prepare, buy, sell, offer for sale or 
have in his possession any counterfeit, or false stamps or crowns, or any stamps 
or crowns printed, fabricated or manufactured contrary to the provisions of this 
Article. Violation of subsection (b) of this section is hereby made a felony 
punishable by a fine of not more than five thousand dollars ($5,000) or 
imprisonment in the State prison for not more than five years, or both, in the 
discretion of the court. (1969, c. 1075, s. 3.) 

§ 105-113.62. Criminal law penalties. — Violation of any provision of this 
Article, except as otherwise specifically provided in this Article, is hereby made 
a misdemeanor, punishable by fine or imprisonment, or both, in the discretion 
of the court. (1969, c. 1075, s. 3.) 

§ 105-113.63. Rules and regulations. — The Secretary is hereby authorized 
and directed to make all reasonable rules and regulations necessary for the 
efficient administration and enforcement of this Article, not inconsistent with 
the provisions of this Article. (1969, c. 1075, s. 3; 1973, c. 476, s. 198.) 

Discrimination in Regulations Not Shown. — burden falls equally upon all members of the 
— Plaintiff taxpayer cannot make out a case of class. Biggers Bros. v. Jones, 284 N.C. 600, 201 
discrimination in regulations where the tax  S.E.2d 880 (1974). 

§ 105-113.64. General administrative provisions of Revenue Act 
applicable. — All provisions of Article 9 of Subchapter I of Chapter 105 of the 
General Statutes, not inconsistent herewith, are hereby made applicable to this 
Article. (1969, ¢c. 1075, s. 3.) 

§ 105-113.65. Tax with respect to October 1, 1969, inventory. — Except to 
bottled soft drinks held in inventory by a distributor or wholesale dealer who 
shall have elected to come within the provisions of G.S. 105-113.56A with respect 
to payment of tax on bottled soft drinks, every person subject to the taxes levied 
by this Article who, on October 1, 1969, has on hand any article, goods or 
merchandise taxed by this Article or with respect to which a tax is computed 
under this Article shall file a complete inventory thereof as of the opening of 
business on October 1, 1969, within 20 days thereafter, and shall pay to the 
Secretary at the time of filing such inventory a tax with respect thereto 
computed at the rates set forth in this Article. All the provisions of this Article 
relative to the collection, verification and administration of the taxes imposed by 
this Article shall, insofar as pertinent, be applicable to the tax imposed by this 
section, but the affixing of taxpaid stamps or taxpaid crowns as evidence of the 
ye of such tax by retail dealers shall not be necessary except as the 
ecretary by regulation may require. However, the sale of any articles for resale 

shall not be permitted under this section until the appropriate taxes have been 
paid and the appropriate taxpaid stamps or crowns affixed unless the Secretary 
permits otherwise. (1969, c. 1075, s. 3; c. 1251, s. 2; 1978, c. 476, s. 193.) 
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Editor’s Note. — Session Laws 1969, ec. 1251, 

substituted the above section for § 105-113.65 as 

enacted by Session Laws 1969, ce. 1075. 

§ 105-113.66. Federal Constitution and statutes. — Any activities which this 
Article may purport to tax in violation of the Constitution of the United States 
or any federal statute are hereby expressly exempted from taxation under this 
Article. (1969, c.-1075, s. 3.) 

§ 105-113.67. Effective date of this Article. — This Article shall be in full 
force and effect on and after October 1, 1969. However, the Secretary is 
authorized to do all things needful before October 1, 1969, including making 
rules and regulations, procuring the manufacture of stamps and crowns, and 
providing for sale of the same, in order to secure effective administration of this 
Article on and after October 1, 1969. (1969, c. 1075, s. 8; 1978, c. 476, s. 193.) 

ARTICLE 2C. 

Schedule B-C. Intoxicating Liquors Tax. 

§ 105-113.68. Definitions. — When used in this Article: 
(1) The term ‘‘alcoholic beverage” means alcoholic beverages of any and all 

kinds which shall contain more than fourteen percent (14%) of alcohol 
by volume. 

(2) The term ‘Chapter 18A” shall mean Chapter 18A of the General 
Statutes of North Carolina. 

(3) “Fortified wines” shall mean any wine made by fermentation from 
grapes, fruits, berries, rice or honey to which nothing but pure brandy 
has been added, which brandy is made from the same type of grape, 
fruit, berry, rice or honey that is contained in the base wine to which 
it is added, and having an alcoholic content of over fourteen percent 
(14%) and not more than twenty-one percent (21%) of absolute alcohol, 
reckoned by volume, and approved by the State Board of Alcoholic 
Control as to identity, quality, and purity as provided in Chapter 18A. 

(4) The word “license” shall mean a written or printed certificate which 
allows a person to engage in some phase of the liquor industry, and 
which may be aes by the State Secretary of Revenue, by a 
municipality, or by a county, pursuant to the provisions of this Article. 
All annual licenses shall expire April 30 of each year. 

(5) The word “liquor” or the phrase “intoxicating liquor” shall be construed 
to include alcohol, brandy, whiskey, rum, gin, beer, ale, porter, and 
wine, and in addition thereto any spirituous, vinous, malt or fermented 
beverages, liquids, and compounds, whether medicated, proprietary, 
patented, or not, and by whatever name called, containing one half of 
one percent (44 of 1%) or more of alcohol by volume, which are fit for 
use for beverage purposes. 

(6) The term “malt beverages” shall mean beer, lager beer, malt liquor, ale, 
porter, and other brewed or fermented beverages containing one half 
of one percent (4% of 1%) of alcohol by volume but not more than five 
percent (5 7) of alcohol by weight. 

(7) The term “native wines” shall mean wine made from grapes, fruit, or 
berries and having only such alcoholic content as natural fermentation 
may produce. 

(8) The word “permit” shall mean a written or printed authorization to 
engage in some phase of the liquor industry, which may be issued by 
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the State Board of Alcoholic Control under the provisions of Chapter 
18A. All annual permits shall expire on April 30 of each year. 

(9) The term “person” shall mean any individual, firm, partnership, 
association, corporation, or other organizations, groups, or combination 
of persons acting as a unit. 

(10) The term “‘sale” shall include any transfer, trade, exchange or barter 
in any manner or by any means whatsoever, for a consideration. 

(11) The term “spirituous liquors” shall be deemed to include any alcoholic 
beverages containing an alcoholic content of more than twenty-one 
percent (21%) by volume. 

(12) The term “unfortified wines” shall mean wine of an alcoholic content 
roduced only by natural fermentation or by the addition of pure cane, 

Beat or dextrose sugar and having an alcoholic content of not less than 
five percent (5%) and not more than fourteen percent (147%) of absolute 
alcohol, the percent of alcohol to be reckoned by volume, which wine has 
been approved as to identity, quality, and purity by the State Board of 
Alcoholic Control as rovided in Chapter 18A. 

All intoxicating liquors shall be taxed as provided in this Article whether or 
not meeting all criteria of the above definitions. (1971, ¢c. 872, s. 2; 1978, c. 476, 
Bave,)10(0, C. 411) :Sinl,) 

Editor’s Note. — Session Laws 1971, c. 872, s. 
2, inserted this Article, which contains revenue 
provisions similar to those formerly appearing in 
repealed Chapter 18. 

Section 5 of c. 872 provides: “This act shall 
become effective October 1, 1971, except that 
G.S. 18A-30 and 18A-33, relative to hours of sale 

ratification of this act. Any license or permit 
required by this act, which has not been 
heretofore required by law, must be acquired on 
or before May 1, 1972.” 

Historical citations to sections of former 
Chapter 18 have been added to corresponding 
sections in this Article. 

and consumption, shall be effective upon the 

§ 105-113.69. Permit required to obtain license. — Before applying for any 
license under this Article, the applicant must first secure an appropriate permit 
from the State Board of Alcoholic Control, as provided by Chapter 18A. The 
State Board shall furnish to the Department of Revenue a list of all permits 
issued. (1949, c. 974, s. 6; 1951, ¢. 378, s. 43 1963, c. 426, s. 12; 1971, ¢. 872, s. 2.) 

§ 105-113.70. Resident manufacturers of malt beverages and unfortified 
wines. — (a) The brewing or manufacture of malt beverages shall be permitted 
in this State upon the payment of an annual license tax to the Secretary of 
Revenue in the sum of five hundred dollars ($500.00) for a period ending on the 
next succeeding thirtieth day of April and annually thereafter. Persons licensed 
under this subsection may sell such beverages in barrels, bottles, or other closed 
containers only to persons licensed under the provisions of this Article to sell at 
wholesale, and no other license tax shall be levied upon the business taxed in this 
subsection. Provided, that pursuant to the rules and regulations of the State 
Board of Alcoholic Control, the sale of malt beverages to nonresident 
wholesalers is authorized when the purchase is not for resale in this State. The 
sale of malt, hops, and other ingredients used in the manufacture of malt 
beverages is hereby permitted and allowed. 
When a licensed resident manufacturer of malt beverages procures a proper 

license under this subsection, said manufacturer may receive the malt beverages 
that are manufactured by him at some point outside this State, but within the 
United States, for transshipment to dealers in this or other states, provided that 
such resident manufacturer is actually engaged in the manufacturing in this 
State of malt beverages. Such shipments of malt beverages for transshipment 
to other states shall be kept segregated by the resident manufacturer in his 
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warehouse from any such North Carolina taxpaid beverages and shall comply 
with any and all rules and regulations promulgated by the Secretary of Revenue 
and the State Board of Alcoholic Control. 

(b) The manufacture of unfortified wine shall be permitted in this State upon 
the aceite of an annual license tax to the Secretary of Revenue in the sum of 
one hundred dollars ($100.00) for a period ending on the next succeeding thirtieth 
day of April and annually thereafter. Persons licensed under this section may 
sell such wine in barrels, bottles, or other closed containers only to persons 
licensed under the provisions of this Article or under the laws of any other state 
to sell at wholesale and no other license tax shall be levied upon the business 
taxed in this section. Provided, that pursuant to the rules and regulations of the 
State Board of Alcoholic Control, the sale of fortified or unfortified wine to 
nonresident wholesalers is authorized when the purchase is not for resale in this 
State. Provided further, that persons licensed under this subsection may make 
retail sales to the extent authorized under the Alcoholic Beverage Control Laws 
(Chapter 18A of the General Statutes, and this Article) and shall be subject to 
the same provisions as are applicable under this Article to all other properly 
licensed retailers of unfortified. and fortified wine. The sale of ingredients used 
in the manufacture of unfortified wine is hereby permitted and allowed. 

Nothing in this Article shall be construed to impose any tax upon any resident 
citizen of this State who makes native wines for the use of himself, his family 
and his guests from fruits, grapes and berries grown or purchased by him. (1939, 
c.158,s87504;1945, c. 903; s?4; 1967, ¢.162, sel:'¢: 867, s.11; 1969; ce: 732/1057: 1971. 
CoSiZeenciel0%s rc Gros 93ncko le swy S19 Towers lies 1001979 Veh DOZ4S a1.) 

Editor’s Note. — The 1979 amendment added 40 N.C.A.G. 20 (1969) rendered under similar 
the second proviso in the first paragraph of provisions of former § 18-67. 
subsection (b). 

Opinions of Attorney General. — Mr. W.C. 
Cohoon, Chairman, Board of Alcoholic Control, 

§ 105-113.71. Malt beverage and unfortified wine bottler’s license. — Any 
person who shall engage in the business of receiving shipments of malt 
beverages in barrels or other containers, and bottling the same for sale to others 
for resale, shall pay an annual license tax of two hundred fifty dollars ($250.00); 
and any person who shall engage in the business of bottling unfortified wine 
shall pay an annual license tax of two hundred fifty dollars ($250.00): Provided, 
however, that any person engaged in the business of bottling malt beverages 
and also unfortified wine shall pay an annual license tax of four hundred dollars 
($400.00). No other license tax shall be levied upon the businesses taxed in this 
section, but licensees under this section shall be liable for the payment of the 
taxes imposed by G.S. 105-113.86 in the manner therein set forth. (1939. c. 158. 
SUD, aud) criddu. S24 d400G. 00ers, Ol OTL, Cl8t2Z, Se 2;) 

§ 105-113.72. Manufacturers and bottlers of fortified wines and spirituous 
liquors. — (a) Any person, firm, or corporation authorized to do business in 
North Carolina may, subject to the laws of this State and the rules and 
regulations of the State Board of Alcoholic Control, engage in the business of 
manufacturing, producing and bottling of fortified wines, and is hereby 
authorized and permitted to manufacture, purchase, import, and transport 
brandy and other ingredients and equipment used in the manufacture of fortified 
wines; provided, that G.S. 18A-29 shall be applicable to the transportation of 
alcohol and brandy used in the manufacture thereof. 

The same annual license tax imposed upon manufacturers and bottlers of 
unfortified wines in G.S. 105-113.70 and 105-113.71 shall be paid by the 
manufacturer and bottler of fortified wines. Manufacturers licensed under this 
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section may make retail sales to the extent authorized under the Alcoholic 
Beverage Control Laws (Chapter 18A of the General Statutes, and this Article) 
and shall be subject to the same provisions as are applicable under this Article 
to all other properly licensed retailers of unfortified and fortified wine. 

(b) Any person, firm, or corporation authorized to do business in North 
Carolina may, subject to the laws of this State and the rules and regulations of 
the State Board of Alcoholic Control, engage in the business of manufacturing, 
producing, and bottling of spirituous liquors, and is authorized and permitted to 
manufacture, purchase, import, and transport the ingredients and equipment 
used in the distillation process; provided that G.S. 18A-29 shall be applicable to 
the transportation of alcohol used in the process. 

The same annual license tax imposed upon manufacturers of unfortified wines 
in G.S. 105-1138.70 shall be paid by the manufacturer of spirituous liquors. (1967, 
Ch liv tS. cel ac elon 1 979) cr 50245. 27 ¢. 1699/8...) 

Editor’s Note. — The first 1979 amendment Session Laws 1979, c. 699, s. 6, provides: 
added the second sentence of the second ‘Nothing in this act shall prohibit the levy of 
paragraph of subsection (a). additional license, permit, or other taxes on 

The second 1979 amendment, effective Jan.1, distilleries operating under this act.” 
1980, designated the former provisions of this 
section as subsection (a), and added subsection 
(b). 

§ 105-113.73. Malt beverage and unfortified wine wholesaler’s license. — 
License to sell at wholesale, which shall authorize licensees to sell malt 
beverages in barrels, bottles, or other containers in quantities of not less than 
one case or container to a customer, shall be issued as a statewide license by the 
Secretary of Revenue. The annual license under this section shall be one hundred 
fifty dollars ($150.00) and shall expire on the next succeeding thirtieth day of 
April. The license issued under this section shall be revocable at any time by the 
Secretary of Revenue for failure to comply with any of the conditions of this 
Article with respect to the character of records required to be kept, reports to 
be made or payment of other taxes hereinafter set out. 

Licensees to sell at wholesale unfortified wine shall pay an annual license tax 
of one hundred fifty dollars ($150.00): Provided, that a licensee to sell at 
wholesale malt beverages and unfortified wine shall pay an annual license tax 
of two hundred fifty dollars ($250.00). 

If any wholesaler maintains more than one place of business or storage 
warehouse from which orders are received or beverages are distributed, a 
separate license shall be paid for each separate place of business or warehouse. 

The owner or operator of every distributing warehouse selling, distributing, 
or supplying to retail stores malt beverages or unfortified wine shall be deemed 
a wholesale distributor within the meaning of this Article and shall be lable for 
the tax imposed in this section and shall comply with the conditions imposed in 
this Article upon wholesale distributors of beverages with respect to payment 
of taxes levied in this Article and bond for the payment of such taxes. 

No county shall levy a tax on any business under the provisions of this section, 
nor Shall any city or town, in which any person, firm, corporation or association 
taxed hereunder has its principal place of business levy and collect more than 
one fourth of the State tax levied under this section; nor shall any tax be levied 
or collected by any county, city or town on account of delivery and/or sale of 
malt beverages or unfortified wine. (1939, ¢. 158, s. 506; 1941, c. 339, s. 4; 1945, 
GNSS Old ble t, O12t ae. Leto. bee eee ol oss | 

Privilege License Taxes on Out-of-Town — Collector, Town of Creedmoor, 40 N.C.A.G,. 864 
Beer Wholesaler. — See opinion of Attorney (1970) rendered under similar provisions of 
General to Mrs. Mary W. Moss, Clerk and Tax — former §& 18-69. 
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§ 105-113.74. Fortified wine wholesaler’s license. — Nothing in this Article 
or Chapter 18A shall prevent wholesale distributors from _ possessing, 
transporting, warehousing, or selling, as a wholesaler, in any county of the 
State, and the State Alcoholic Control Board shall approve and authorize the 
licensing of wholesale distributors, in any county, who qualify under the 
provisions of Chapter 18A; provided, that such sales are to persons, firms or 
corporations that have complied with the licensing provisions of this Article and 
Chapter 18A. 

The same annual license tax imposed upon wholesalers of unfortified wines 
shall be paid by wholesalers of fortified wines, except that a resident wholesaler 
of both unfortified and fortified wine shall pay only the license tax rate 
applicable to unfortified wine. (1941, c. 339, s. 6; 1945, c. 903, s. 11; 1968, ¢. 460, 
Srila (4 Cad Ase) 

§ 105-113.75. Sales on railroad trains. — The sale of malt beverages and 
unfortified wine shall be permitted on railroad trains in this State to be sold only 
in dining cars, buffet cars, pullman cars, or club cars, and for consumption on 
such cars upon payment to the Secretary of Revenue of one hundred dollars 
($100.00) for each railroad system over which such cars are operated in this State 
for an annual statewide license expiring on the next succeeding thirtieth day of 
April. No other license tax shall be levied upon licensees under this section, but 
every licensee under this section shall make a report to the Secretary of Revenue 
on or before the fifteenth day of each calendar month covering sales for the 
previous month and payment of the tax on such sales at the rate of tax levied 
INGCHISLATUCIER(I939 Ca 155).8.. 001 uLOMGaS CAs alo Gas CY 4 1p ehe | 9S.) 

§ 105-113.76. Salesman’s license. — License for salesmen, which shall 
authorize the licensee to offer for sale within the State or solicit orders for the 
sale within the State of malt beverages, or unfortified wine, or fortified wine, 
shall be issued by the Secretary of Revenue upon the payment of the annual 
license tax of twelve dollars and fifty cents ($12.50) to the Secretary of Revenue, 
such license to expire on the next succeeding thirtieth day of April. License to 
salesmen shall be issued only upon the recommendation of the vendor whom 
they represent, and no other license tax shall be levied under this section. (1939, 
CHO StHOUL 140 CA OUO TS. fe LU CiCiip ie Su elo Tone. 2416587932) 

§ 105-113.77. Retail malt beverage license. — Licenses issued for the retail 
sale of malt beverages shall be of two kinds: 

(1) ‘““On-premises”’ license, which shall be issued for bona fide restaurants, 
cafes, cafeterias, hotels, lunch stands, drugstores, filling stations, 
grocery stores, cold-drink stands, tearooms, or incorporated or 
chartered clubs. Such license shall authorize the licensee to sell at retail 
malt beverages for consumption on the premises designated in the 
license, and to sell malt beverages in original packages for consumption 
off the premises. 

(2) “Off-premises”’ license, which shall authorize the licensee to sell at retail 
malt beverages for consumption only off the premises designated in the 
license, and only in the immediate container in which the beverage was 
received by the licensee. , 

In a municipality the governing board of such municipality shall determine 
whether an applicant for license is entitled to a “premises” license under the 
terms of this Article, and outside of municipalities such determination shall be 
a board of commissioners of the county. (1989, ¢. 158, s. 509; 1971, ¢. 872, 
gi°2; 

383 



§ 105-113.78 

Compulsory Issuance. — An “on premises” 
license to sell beer was not available, as a matter 

of right, to any citizen who might qualify under 
the provisions of former 8 18-75 (see now 
§ 105-113.80). Compulsory issuance thereof was 
in any event limited to the businesses 
enumerated in this section. MeCotter v. Reel, 223 

N.C. 486, 27 S.E.2d 149 (1943), decided under 
similar provisions of former 8 18-72. 

The word “premises” when applied to a 
drive-in restaurant must be held to include the 

CH. 105. TAXATION § 105-113.80 

Charlotte, 242 N.C. 670, 89 S.E.2d 406 (1955), 

decided under similar provisions of former 
§ 18-72. 

City Cannot Prohibit Curb Sales by “On 

Premises” licensees. — A _ city ordinance 
prohibiting sale of wine and beer by car hop or 
curb service was enjoined insofar as it applied to 
plaintiffs holding valid ‘fon premises”’ licenses 
issued pursuant to this section. Davis v. City of 
Charlotte, 242 N.C. 670, 89 S.E.2d 406 (1955), 
decided under similar provisions of former 

entire private property area designed for use by 8 18-72. 
patrons while being served. Davis v. City of 

§ 105-113.78. Retail unfortified wine license. — Licenses issued for the 
retail sale of unfortified wine shall be of two kinds: 

(1) ‘““On-premises” licenses shall be issued only te bona fide hotels, 
cafeterias, cafes, and restaurants and shall authoriz: the licensees to 
sell at retail for consumption on the premises designated in the license 
and to sell unfortified wine in original containers for consumption off 
the premises. Licenses for the on-premises retail sale of unfortified 
wine may also be issued to restaurants, hotels and social establishments 
holding mixed beverage permits. Provided, no such license shall be 
issued except to such hotels, cafeterias, cafes, and restaurants where 
prepared food is customarily sold and only to such as are licensed under 
the provisions of G.S. 105-62(a). 

(2) “Off-premises”’ licenses shall authorize the licensee to sell unfortified 
wine at retail for consumption off the premises designated in the 
license, and all such sales shall be made in the immediate container in 
which the wine was purchased by the licensee. (1939, c. 158, s. 509%; 
LORIN GRDo esl 45 ace O0S cee lOO ecilhlONSE LON IST lac SiZes. 
2 ko i 9c. 683785771 4:) 

Editor’s Note. — The 1979 amendment, in 
subdivision (1), deleted ‘‘which shall have a 
Grade A rating from the State Department of 
Health” following “hotels, cafeterias, cafes, and 
restaurants” near the beginning of the first 
sentence, and added the second sentence. 

Effect of City Zoning Ordinance. — A 
restaurant owner’s right to operate a restaurant 

being conceded, a city zoning ordinance could 
not set at nought a statewide statute permitting 
the sale of wines in such restaurants. Staley v. 
City of Winston-Salem, 258 N.C. 244, 128 8.E.2d 

604 (1962), decided under similar provisions of 
former § 18-73. 

§ 105-113.79. Annual municipal retail license tax. — (a) The annual license 
tax to sell at retail malt beverages for municipalities shall be: 

(1) For ‘‘on-premises”’ license, fifteen dollars ($15.00); 
(2) For ‘‘off-premises”’ license, five dollars ($5.00). 

(b) The annual license tax to sell at retail unfortified wine shall be: 
(1) “On-premises”’ license, fifteen dollars ($15.00); 
(2) For “off-premises”’ license, ten dollars ($10.00). 

(c) The rate of license tax levied in this section shall be for the first license 
issued to one person and for each additional license issued to one person an 
additional tax of ten percent (10%) of the base tax, such increase to apply 
progressively for each additional license issued to one person. (1939, ¢. 158, s. 
510; 1948, c. 400, s. 6; 1945, c. 708, s. 6; 1971, c. 872, s. 2.) 

§ 105-113.80. Application for retail or wholesale municipal license. — 
Every person making application for a license to sell at retail or wholesale malt 
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beverages or unfortified wine, if the place where such sale is to be made is within 
a municipality, shall make application first to the governing board of such 
municipality, and the application shall contain: 

(1) The name and residence of the applicant and the length of his residence 
within the State of North Carolina; 

(2) The particular place for which the license is desired, designating the 
same by a street and number, if practicable; if not, by such other apt 
description as definitely locates it; 

(3) The name of the owner of the premises upon which the licensed business 
is to be carried on; 

(4) That the applicant intends to carry on the business authorized by the 
license for himself or under his immediate supervision and direction; 

(5) A statement that the applicant is a citizen and resident of North Carolina 
and is not less than 21 years of age; that he has not been convicted of, 
or entered a plea of ney or nolo contendere to, a felony or other crime 
involving moral turpitude within the past three years; or a violation of 
the liquor laws, either State or federal, within the past two years; 
provided, that no provision of this Chapter or any rule or regulation 
adopted pursuant thereto, shall be construed to prohibit a person who 
is 18 years of age or older from being a manager, employee or other 
person in charge of any establishment which has a license and permit 
for on or off-premises sales of malt beverages or wine (fortified or 
unfortified). 

The application must be verified by the affidavit of the petitioner made before 
a notary public or other person duly authorized by law to administer oaths. If 
it appears from the statement of the applicant or otherwise that he has at any 
time been convicted of, or entered a plea of guilty or nolo contendere to, a felony 
or other crime involving moral turpitude within the past three years, or that he 
has, within the two years prior to the filing of the application, been adjudged 
guilty of violating the liquor laws, either State or federal, or that he has within 
two years prior to the filing of the application completed a sentence for violation 
of the liquor laws, such license shall not be granted. If it appears that any false 
statement is knowingly made in any part of the application and a license received 
thereon, the license shall be bavokedi and the applicant subjected to the penalty 
provided for misdemeanors. Before issuing a license, the governing body of the 
municipality shall be satisfied that the statements required by subdivisions (1), 
(2), (3), (4), and (5) of this section are true. 

Neither the State nor any city or county shall issue a license under this Article 
to any person, firm, or corporation who is not a citizen of the United States and 
who has not been a bona fide resident of the State of North Carolina for one year. 
Provided, that if the applicant is a corporation, the requirement as to residence 
shall not apply to the officers, directors, or stockholders of the corporation; 
however, such residence requirements shall apply to any officer, director, 
stockholder, agent, or employee who is also the manager and in charge of the 
premises for which the license is applied for, but the governing body of the 
county or municipality may, in its discretion, waive such requirement. No 
resident of the State shall obtain a license under this Article and employ or 
receive aid from a nonresident for the purpose of defeating this requirement. 
(1939, c. 158, s. 511; 1945, c. 708, s. 6; 1947, c. 1098, s. 1; 1963, c. 426, s. 3; c. 1188; 
1ST ieee a: 2. 10id, C106, Se) 

Applied in Food Fair, Inc. v. City of 
Henderson, 17 N.C. App. 335, 194 S.E.2d 213 
(1973). 
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§ 105-113.81. Annual county license to sell at retail. — License to sell at 
retail shall be issued annually by the board of commissioners of the county, and 
application for such license shall be made in the same manner and contain the 
same information set out in the preceding section [G.S. 105-1138.80] with respect 
to municipal license. If the application is for license to sell within a municipality, 
the application must also show that license has been granted the applicant by 
the governing board of such municipality. The granting of a license by the 
governing body of a municipality shall determine the right of an applicant to 
receive a county license upon compliance with the conditions of this Article. 

The clerk of the board of commissioners of each county shall make prompt 
report to the Secretary of Revenue of each license granted by the board of 
commissioners of each county. The county license fee shall be fixed at 
twenty-five dollars ($25.00) for an “on-premises” license and five dollars ($5.00) 
for an “‘off-premises”’ license for the sale of malt beverages, and twenty-five 
dollars ($25.00) for the sale of unfortified wine; the same shall be placed in the 
county treasury, for the use of the county. (19389, c. 158, s. 512; 1941, c. 339, s. 
Al 4 aCe eS) OcalOiec mon cieeee alo Lanes 4/6,.S. 1935.) 

§ 105-113.82. Issuance of license mandatory. — Except as herein provided, 
it shall be mandatory that the governing body of a municipality or county issue 
a license to any applicant when such person shall have complied with 
requirements of this Article and Chapter 18A: Provided, the governing board of 
any county or municipality which has reason to believe that any applicant for 
license has, during the preceding license year, committed any act or permitted 
any condition for which his license (or permit) was, or might have been, revoked 
under this Article or Chapter 18A, said governing board shall be authorized to 
hold a hearing concerning the issuance of license to the applicant at a designated 
time and place, of which the applicant shall be given 10 days’ notice; at the 
hearing the applicant may appear, offer evidence, and be heard, and the 
governing body shall make findings of fact based on the evidence at the hearing 
and shall enter the findings in its minutes; if from the evidence the governing 
body finds as a fact that during the preceding license year the applicant 
committed any act or permitted any condition for which his license (or permit) 
was, or might have been, revoked under this Article or Chapter 18A, the 
governing body may refuse to issue a license to said applicant. Provided, further, 
that the applicant may and shall have the right to appeal from an adverse 
decision to the superior court of said county where and when the matter shall 
be heard, as by law now provided for the trial of civil actions; that said notice 
of appeal may be given at the time of the hearing or within 10 days thereafter, 
and said cause upon appeal shall be docketed at the next ensuing term of civil 
superior court in said county. And provided, further that such governing bodies 
in the Counties of Alamance, Alexander, Ashe, Avery, Chatham, Clay, Duplin. 
Granville, Green, Haywood, Jackson, Macon, Madison, McDowell, Montgomery, 
Nash, Pender, Randolph, Robeson, Sampson, Transylvania, Vance, Watauga, 
Wilkes, Yadkin, or any municipality therein, the City of Greensboro in Guilford 
County, the Town of Aulander, the Town of Pink Hill and the Town of Zebulon 
shall be authorized in their discretion to decline to issue the “on-premises” 
licenses provided for in G.S. 105-113.778(1). (1939, ¢. 158, s. 513; e. 405; 1945, e. 
TOBY s.6'%cc 984" 935 M1037: 21947 Fc geee 97 ls Che 172] Sh 26 10D tc 2424seu) 

History of Section. — See Food Fair, Inc. v. 
City of Henderson, 17 N.C. App. 385, 194 §.E.2d 
213 (1978). 

§ 105-113.83. Annual State license to sell unfortified wine at retail. — 
Every person who intends to engage in the business of selling unfortified wines 
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shall procure an annual State license for such business, which license shall in all 
cases be issued under the same restrictions, rules and regulations as set out in 
this Article for the issuance of license for the sale of malt beverages, and for 
which license the following schedule of taxes is hereby levied: 

(1) For an “on-premises” license, twenty-five dollars ($25.00); 
(2) For an “off-premises”’ license, five dollars ($5.00). 

Such retail license shall authorize the sale of the unfortified wine only on the 
premises described in the license, and if the same person operates more than one 
place at which unfortified wine is sold at retail, he shall obtain a license for each 
such place and pay therefor the license tax provided in this section. 

If the license issued to any person by any municipality or county to sell the 
beverages referred to in this Article shall be revoked by the proper officers of 
such municipality or county, or by any court, it shall be the duty of the Secretary 
of Revenue to revoke the State license of such licensee; and in such event, the 
licensee shall not be entitled to a refund of any part of the license tax paid. It 
shall be unlawful for any wholesale licensee to make any sale or delivery of 
unfortified wine to any person except persons who have been licensed to sell 
such beverages at retail or wholesale as prescribed in this Article. 

It shall be unlawful for any retail licensee to purchase any unfortified wine 
from any person except wholesale licensees maintaining a place of business 
within this State and duly licensed under the provisions of this Article. (1939, c. 
15849951671 041e Cr O59 S a4 al OTI Ces 12 ESr eel oo rca Ops Jaleo, GC. 1 22; 
sos2’) 

Amendment Effective May 1, 1980. — for ‘five dollars ($5.00)” at the end of 

Session Laws 1979, c. 801, s. 28, effective May 1, — subdivision (2). 
1980, will substitute “twenty dollars ($20.00)” 

§ 105-113.84. Annual retail malt beverage State license. — Every person 
who intends to engage in the business of retail sales of malt beverages shall also 
apply for and procure an annual State license from the Secretary of Revenue. 

Five dollars ($5.00) shall be charged for the first license issued to each licensee, 
and for each additional license issued to one person an additional tax of ten 
percent (10%) of the five dollars ($5.00) base tax shall be charged. That is to say, 
for the second license issued the tax shall be five dollars and fifty cents ($5.50) 
annually, for third license six dollars ($6.00) annually, and an additional fifty 
cents (50¢) per annum for each additional license issued to such person. (1939, 
ie ee Be OD aD (aCe HOY cay Sel OltbGt 2 ASE oe LO, Ch Al O; Silo al o.LOCnOO4, 
Spe 

Amendment Effective May 1, 1980. — beverages shall also apply for and procure an 
Session Laws 1979, c. 801, s. 29, effective May 1, annual State license from the Secretary of 

1980, will rewrite this section to read as follows: Revenue. Twenty dollars ($20.00) shall be 
“§ 105-113.84. Annual retail malt beverage charged for the li¢ense for each location at which 

State license. — Every person who intends to such business shall be engaged in.” 
engage in the business of retail sales of malt 

§ 105-113.85. Retail fortified wine licenses. — In any county or municipality 
in which the operation of alcoholic beverage control stores is authorized by law, 
it shall be legal to sell fortified wines for consumption on the premises in hotels 
and restaurants and it shall be legal to sell said wines in drugstores and grocery 
stores for off-premises consumption; such sales, however, shall be subject to the 
rules and regulations of the State Alcoholic Beverage Control Board. It shall also 
be legal to sell fortified wine for consumption on the premises of restaurants, 
hotels and social establishments holding mixed beverage permits. The local and 
State licenses taxes for retailers of fortified wines shall be the same as for 
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retailers of unfortified wines. Application for the licenses for the sale of fortified 
wines shall be made in the same manner as for the licenses for the sale of 
unfortified wines. Provided, however, that retailers of both unfortified and 
fortified wine shall pay only the license tax rate applicable to unfortified wine. 
(1941; ¢.889°s: 6:-1945) G.903,s. T1; 1963, cc: 460, s? 2)'1971,'¢. 872, 8.2; 1978, 
c, 476, 's. 193; 1979, c; 683" 88.° 8, 15.) 

Editor’s Note. — The 1979 amendment middle of the first sentence, and added the 
deleted ‘‘that have a Grade A rating from the — second sentence. 
Department of Human Resources” near the 

§ 105-113.86. Additional tax. — (a) (1) In addition to the license taxes herein 
levied, a tax is hereby levied upon the sale of malt beverages of seven 
dollars and fifty cents ($7.50) per barrel of 31 gallons, or the equivalent 
of such tax on barrels of not less than seven and three-fourths gallons, 
and on barrels, bottles, or other containers of less than seven and three- 
fourths gallons, a tax of twenty-six and six hundred eighty-eight one- 
thousandths cents (26.688¢ ) per gallon. 

(2) In addition to all other taxes levied in this Chapter, there is hereby levied 
an additional tax or surtax upon the sale of malt beverages of seven 
dollars and fifty cents ($7.50) per barrel of 31 gallons, or the equivalent 
of such tax on barrels of not less than seven and three-fourths gallons, 
and on barrels, bottles, or other containers of less than seven and 
three-fourths gallons, a tax of twenty-six and six hundred eighty-eight 
one-thousandths of a cent (26.688¢) per gallon. Notwithstanding any 
provisions of subsection (p) of this section, none of the revenues 
collected pursuant to the tax imposed by this subsection shall be 
allocated or distributed to any county or municipality, but all of said 
revenue derived from the increase in tax rates imposed by this 
subsection shall be paid into the general fund of the State. 

(b) Each licensed wholesale distributor and importer of malt beverages shall 
pay the excise tax levied by this Article on said beverages on or before the 
fifteenth day of the month following the calendar month in which they are first 
sold or disposed of within this State by said wholesale distributor and importer. 

(c) Each of the licensees responsible for the payment of the excise tax levied 
by this Article shall, on or before the fifteenth of each month, file a report, 
verified on forms provided by the Secretary of Revenue, showing, for the 
preceding calendar month, the exact quantities of malt beverages, by size and 
type of container: 

(1) Constituting his beginning and ending inventory for the month; 
(2) Shipped to him from inside this State and received by him in this State; 
(3) Sopa to him from outside this State and received by him in this State; 
(4) Sold or disposed of by him in this State; 
(5) Sold by him in this State to army, navy, air force, and coast guard 

services of the United States and their organized personnel separately 
indicating those sales or transactions of malt beverages to which the 
excise tax is not applicable; 

(6) Sold or disposed of by him to persons outside this State, separately 
indicating those sales or transactions of malt beverages to which the 
excise tax is not applicable. 

The report, on forms prescribed by the Secretary of Revenue, shall also show 
the amount of excise tax payable, after allowance for all proper deductions, for 
all such beverages sold or disposed of by him in this State, and shall include such 
additional information as the Secretary of Revenue may require for the proper 
administration of this Article. Payment of the excise tax levied by this Article 
in the amount disclosed by the report shall accompany the report and shall be 
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paid to the Secretary of Revenue. Each wholesale distributor and importer 
required to file a return shall keep complete and accurate books, papers, 
invoices, and other records as may be necessary to substantiate the accuracy of 
his report and the amount of excise tax due, and shall retain such records for 
a period of three years, subject to the use and inspection of the Secretary of 
Revenue or his agents. 

(d) Any person required by this section to retain books, papers, invoices, and 
other records who fails to produce the same upon demand by the Secretary of 
Revenue or his agent, unless such nonproduction is due to providential or other 
causes beyond his control, shall be guilty of a misdemeanor. 

(e) Each manufacturer, nonresident wholesaler, and foreign wholesaler 
licensed by the North Carolina Secretary of Revenue to sell and/or deliver any 
malt beverages in North Carolina, at the time it sells and/or delivers such 
beverages to a licensed North Carolina wholesale distributor or importer, shall 
furnish to each such wholesale distributor or importer a sales ticket or invoice 
in duplicate, furnishing a third copy to the Secretary of Revenue, with the 
following information written thereon: 

(1) The name and address of the manufacturer, nonresident wholesaler, or 
foreign wholesaler making the delivery and/or sale; 

(2) The name, address, and license number of the wholesale distributor or 
importer receiving the shipment, and/or making the purchase; 

(3) The exact number of barrels, kegs, or cases delivered and/or purchased, 
specifying the size and type of container. 

(f) Each manufacturer, nonresident wholesaler, or foreign wholesaler 
licensed by the Secretary of Revenue to sell and/or deliver malt beverages, 
unfortified wine, and fortified wine in North Carolina shall prepare and file a 
monthly report, verified on forms provided by the Secretary of Revenue, 
showing the exact number of barrels, kegs, or cases, specifying the size and type 
of container, of such beverages sold in licensed wholesale distributors or 
importers during the previous calendar month. This report must be filed with the 
Secretary of Revenue on or before the fifteenth day of each calendar month 
following the month during which the sales are made. Each manufacturer, 
nonresident wholesaler, or foreign wholesaler shall retain copies of such sales 
records for a period of three years, subject to the use and inspection of the 
Secretary of Revenue or his agents. 

(g) Persons operating boats, dining cars, buffet cars or club cars upon or in 
which malt beverages are sold shall keep such records of the sales of such 
beverages in this State as the Secretary of Revenue shall prescribe and shall 
submit monthly reports of such sales to the Secretary of Revenue upon a form 
rescribed therefor by the Secretary of Revenue and shall pay the excise tax 
evied under this Article at the time such reports are filed. 
(h) On the total excise tax due upon the sale of malt beverages, unfortified 

wine, and fortified wine levied by this Article, the Secretary of Revenue shall 
allow a discount of four percent (4%). Said discount shall constitute 
compensation allowed by the State of North Carolina to wholesale distributors 
and importers for Ptapa and breakage and for expenses incurred in the 
preparation of monthly reports and the maintenance of books, papers and 
invoices, and bond required by this Article. Provided that no compensation or 
refund shall be made for taxpaid beverages given as free goods for advertising. 

(i) In addition to the allowance of a discount on the excise tax due from 
wholesale distributors or importers, as provided in subsection (h) of this section, 
the wholesale distributor or importer shall not be required to pay the excise tax 
on any malt beverages, unfortified wine, and fortified wine, destroyed or spoiled 
or otherwise rendered unsalable in a major disaster, upon adequate proof of 
same. For the purposes of this subsection a major disaster shall be defined as 
the destruction, spoilage or unsalability of 50 or more cases, or their equivalent, 
of malt beverages or of 25 or more cases, or their equivalent, of unfortified wine 
and fortified wine. 
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The Secretary of Revenue shall promulgate rules and regulations to relieve 
licensed resident manufacturers from the liability of paying the excise taxes 
levied under this section on malt beverages and unfortified wine that are 
furnished free of charge to customers, vistors and employees on the 
manufacturers’ licensed premises for consumption on said premises. 

(j) The Secretary of Revenue shall promulgate rules and regulations to relieve 
resident manufacturers, wholesale distributors, and importers from the lability 
of paying the excise tax levied and imposed on malt beverages that are intended 
to be sold and are thereafter sold to army, navy, air force and coast guard 
services of the United States and their organized personnel in this State; or 
which are intended to be shipped and are thereafter shipped out of this State by 
such resident manufacturers, wholesale distributors, or importers for resale 
outside of this State; or which are intended for use or consumption by or on 
ocean-going vessels that ply the high seas in interstate or foreign commerce in 
the transport of freight and/or passengers for hire exclusively, when delivered 
to an officer or agent of such vessel for use by or on such vessel. 

Each manufacturer or bottler manufacturing beverages within or outside the 
State of North Carolina which are intended to be sold and are thereafter sold to 
the army, navy, air force, coast guard services, or any other military 
establishment in North Carolina shall identify such beverages by placing on the 
label, crown, can end, or kegs the phrase ‘For Military Use Only,” any and all 
laws, regulations, and requirements to the contrary notwithstanding. Provided 
that all other malt beverages intended for sale in North Carolina shall bear no 
special identification other than proprietary crowns, lids, or stamps. 

(k) If the excise tax levied and imposed in this section shall not be paid when 
due by the wholesale distributor or importer responsible therefor, there shall be 
added to the amount of the tax as a penalty a sum equivalent to ten percent (10%) 
thereof, and in addition thereto interest on the tax and penalty at the rate 
established pursuant to G.S. 105-241.1(i) from the date the tax became due until 
paid. Nothing herein contained shall be construed to relieve any licensee 
otherwise liable from liability for payment of the excise tax. 

(1) Any person who shall fail, neglect, refuse to comply with or violate any 
provisions of this section, for which no specific penalty is provided, or who shall 
refuse to permit the Secretary of Revenue or his agents to examine his books, 
papers, invoices, and other records or his store of intoxicating liquors in and upon 
any premises where the same are manufactured, bottled, stored, sold, offered 
for sale, or held for sale, shall be guilty of a misdemeanor. 

(m) The Secretary of Revenue is hereby charged with the enforcement of the 
provisions of this section and hereby authorized and empowered to prescribe, 
adopt, promulgate, and enforce rules and regulations relating to any matter or 
thing pertaining to the administration and enforcement of the provisions of this 
Herat and the collection of taxes, penalties, and interest imposed by this 

rticle. 
(n) The Secretary of Revenue is hereby authorized to prescribe, adopt, 

promulgate, and enforce the rules and regulations relating to the transportation 
of malt beverages and unfortified wine through this State, and from points 
outside of this State to points within this State, and to prescribe, adopt, 
promulgate, and enforce rules and regulations reciprocal to those of, or laws of, 
any other state or territory affecting the transportation of beverages 
manufactured in this State. 

(o) In addition to the license taxes herein levied, a tax is levied upon the sale 
of unfortified wine at the rate of twenty-one cents (2l¢) per liter. Provided, 
however, that the tax upon the sale of unfortified wine manufactured in North 
Carolina and composed principally of fruits or berries grown in North Carolina 
shall be taxed at the rate of one and one-fourth cents (1% ¢) per liter. 

Each licensed wholesale distributor and importer of unfortified wine shall pa 
the excise tax levied by this Article on said beverages on or before the fifteenth 
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day of the month following the calendar month in which they are first sold or 
disposed of within the State by said licensed wholesale distributor or importer. 
The provisions of subsections (c) through (1) inclusive, of this section, shall also 
be applicable to the control of the sale of unfortified wine and fortified wine. 

(p) From the taxes collected annually under subsection (a) an amount 
equivalent to forty-seven and one-half percent (474%%) thereof, and from the 
taxes collected annually under subsection (0) an amount equivalent to sixty-two 
percent (62%) thereof, and from the taxes collected annually under G.S. 
105-118.95 an amount equivalent to twenty-two percent (22%) thereof shall be 
allocated and distributed, upon the basis herein provided, to counties and 
municipalities wherein such beverages may be licensed to be sold at retail under 
the provisions of this Article. The amount distributable to each county and 
municipality entitled to the same under the provisions of this subsection shall be 
determined upon the basis of population therein according to the most recent 
annual estimates of population as certified to the Secretary of Revenue by the 
Secretary of the North Carolina Department of Administration. Where such 
beverages may be licensed to be sold at retail in both county and municipality, 
allocation of such amounts shall be made to both the county and the municipality 
on the basis of population. Where such beverages may be licensed to be sold at 
retail in a municipality in a county wherein the sale of such beverages is 
otherwise prohibited, allocation of such amounts shall be made to the 
municipality on the basis of population; provided, however, that where the sale 
of such beverages is prohibited within defined areas within a county or 
municipality, the amounts otherwise distributable to such county or municipality 
on the basis of population shall be reduced in the same ratio that such areas bear 
to the total area of the county or municipality, and the amount of such reduction 
shall be retained by the State: Provided, further, that if said area within a county 
is a municipality for which the population is shown by the most recent annual 
estimate of population as certified to the Secretary of Revenue by the Secretary 
of Administration, reduction of such amounts shall be based on such population 
rather than on area. The Secretary of Revenue shall determine the amounts 
distributable to each county and municipality, for the period July 1, 1947, to 
September 30, 1947, inclusive, and shall vseebits such amounts within 60 days 
thereafter; and the Secretary of Revenue annually thereafter shall determine 
the amounts distributable to each county and municipality for each 12-month 
period ending September 30 and shall distribute such amounts within 60 days 
thereafter. 

The taxes levied in this section are in addition to the taxes levied in Schedule 
E of the Revenue Act. 

(q) Each nonresident manufacturer, nonresident wholesaler, and foreign 
wholesaler of malt beverages then licensed by the Secretary of Revenue to sell 
and/or deliver such beverages in North Carolina shall, if required by the 
Secretary of Revenue, on or before January 15, 1968, make an advance 
lump-sum excise tax payment, in cash or equivalent, to the Secretary of 
Revenue, in an amount equal to each such nonresident manufacturer’s, 
nonresident wholesaler’s and foreign wholesaler’s highest two months’ tax 
liability for tax crowns, lids, and stamps during the 12-month period ending June 
30, 1967. Each such advance lump-sum excise tax payment shall be credited to 
the account of such nonresident manufacturer, nonresident wholesaler, and 
foreign wholesaler by the Secretary of Revenue, and, beginning on the first day 
of January, 1969, and on the first day of each month thereafter, a refund in the 
amount of one twelfth of each advance lump-sum excise tax payment shall be 
made by the Secretary of Revenue to such nonresident manufacturer, 
nonresident wholesaler, or foreign wholesaler until the total amount of such 
refunds equals the total amount of such advance lump-sum excise tax payment. 

(r) As of the close of business on December 31, 1967, each nonresident 
manufacturer, nonresident wholesaler, and foreign wholesaler then licensed by 
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the Secretary of Revenue to sell and/or deliver in North Carolina malt 
beverages, unfortified wine, and fortified wine shall take an inventory of all 
North Carolina taxpaid crowns, lids, and stamps, affixed and unaffixed, in his 
ossession and control and shall submit the results of such inventory to the 
orth Carolina Secretary of Revenue no later than January 15, 1968, verified on 

forms provided by the Secretary. 
Upon receipt of each such verified inventory, the Secretary of Revenue shall 

satisfy himself as to the accuracy of each such inventory and shall determine the 
total amount of tax payment represented thereby. 

(s) Each nonresident manufacturer, nonresident wholesaler, and foreign 
wholesaler in possession of unaffixed taxpaid stamps as of the close of business 
on December 31, 1967, shall surrender such taxpaid stamps to the Secretary of 
Revenue within 60 days thereafter and shall claim refund therefor. 

(t) Each nonresident manufacturer, nonresident wholesaler, and foreign 
wholesaler may claim refunds on his monthly report due on or before January 
15, 1968, for the full amount of tax paid by the affixation, before January 1, 1968, 
of stamps, crowns, or lids to the original containers of malt beverages, 
unfortified wine, and fortified wine, which containers are still in his possession 
and control on January 1, 1968. The Secretary of Revenue shall provide for a 
refund in the amount of the tax paid: 

(1) For said stamps, crowns, and lids affixed before January 1, 1968, to 
containers in the possession and control of such manufacturer or 
wholesaler on January 1, 1968; 

(2) For tax stamps returned unused to the Secretary within 60 days after 
January 1, 1968; and 

(8) For tax crowns and lids as to which the nonresident manufacturer, 
nonresident wholesaler or foreign wholesaler has submitted 
satisfactory proof to the Secretary, on or before January 15, 1968, that 
said tax crowns and lids were in his possession as unused inventory on 
January 1, 1968. 

The total of the refunds provided for in this subsection shall be credited to the 
account of said nonresident manufacturer, nonresident wholesaler, or foreign 
wholesaler in the same manner as that provided in subsection (q) of this section 
and shall be refunded to said nonresident manufacturer, aneasidet wholesaler, 
or foreign wholesaler in the same manner and in accordance with the schedule 
set forth in that subsection. 

Each nonresident manufacturer, nonresident wholesaler, and foreign 
wholesaler shall, after determination of the amount of refund due him for his 
crown and lid inventory on January 1, 1968, thereafter be permitted to use the 
crowns and lids constituting that inventory on malt beverages, unfortified wine, 
and fortified wine, solely as closures, without such use indicating payment of the 
North Carolina excise tax. 

(u) As of the close of business on December 31, 1967, each wholesale 
distributor and importer licensed to sell malt beverages, unfortified wine, and 
fortified wine shall take inventory of all such beverages in his possession and 
control having taxpaid crowns, lids, and stamps affixed thereto and shall submit, 
verified on forms provided by the Secretary, the results of such verified 
inventory to the Secretary of Revenue no later than January 15, 1968. Upon 
receipt of each such verified inventory, the Secretary of Revenue shall satisfy 
himself as to the accuracy of each such inventory and shall determine the total 
amount of the tax payment represented thereby. 

Each wholesale distributor and importer may claim credit or refund on his 
monthly report due on or before January 15, 1968, for the full amount of the tax 
represented by the inventory filed as required by this subsection. The Secretary 
of Revenue shall provide for a credit or refund equal to the full amount of said 
tax to each wholesale distributor or importer claiming same. 
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Each wholesale distributor or importer shall, after determination of the 
amount of credit or refund due him, thereafter be permitted to sell or otherwise 
dispose of all malt beverages, unfortified wine, and fortified wine to which 
taxpaid crowns, lids, or stamps are affixed, which are in his possession and 
control as of the close of business on December 31, 1967, and which have been 
reported in the inventory required by this subsection; provided that said crowns, 
lids, or stamps shall not be considered evidence that the excise tax has been paid 
on the beverages to which they are affixed. 

(v) For purposes of subsection (p), the term “municipality” includes any urban 
service district defined by the governing body of a consolidated city-county, and 
the amount due thereby shall be distributed to the government of the 
consolidated city-county. (1939, c. 158, s. 517; c. 870, s. 1; 1941, c. 50, s. 7; ¢. 339, 
8. 4; 1943, c. 400, s. 6; cc. 564, 565; 1945, c. 708, s. 6; 1947, c. 1084,-ss. 7-9; 1951, 
Go LLOZ) 8, 11801900, Gr tolo; 8:0; Crlolu; lool, Cc, 1564078711) 1965; ¢.460, &: 3c, 
9IZ, By oy LO Cy LOZieeios Onl Oo, B8.-20. 1969, ¢) L076 8. 1° ce,1239, 1268) 1971) 
COLA Sid) he LoeGs 210, S100, Cs DUU GR. 2yGriOLL) S840, nC. 0Ols:S. on Lo ly CG 
Dia Sibi eae Dire Oke WiC nO ly ScOy Go LL le, 5. Ol 9 1 Oo: CorhO.ns, bs CG, OUL, ScoV.} 

Editor’s Note. — The first 1977 amendment 
substituted “most recent annual estimate of 
population as certified to the Secretary of 
Revenue by the Secretary of Administration” 
for “latest federal decennial census’’ in the 
fourth sentence of the first paragraph of 
subsection (p). 

The second 1977 amendment, effective Jan. 1, 
1978, substituted ‘‘established pursuant to G.S. 
105-241.1(i)” for “of one half of one percent (4 
of 1%) per month or fraction of a month’”’ in the 
first sentence of subsection (k). 

The first 1979 amendment, effective July 1, 
1979, in subsection (0) substituted “fifteen and 
eighty-five one-hundredths cents (15.85¢) per 
liter” for “sixty cents (60¢) per gallon” at the end 
of the first sentence of the first paragraph, and 
substituted ‘‘one and thirty-two one-hundredths 
cents ($1.32) for “five cents (5¢) per gallon” at 

the end of the second sentence of the first 
paragraph. 

The second 1979 amendment, effective Oct. 1, 
1979, in subsection (0) deleted “hereby” 
preceding “levied upon the sale” and substituted 
“twenty-one cents (2l¢) per liter’ for ‘sixty 
cents (60¢) per gallon” in the first sentence of 

the first paragraph, and substituted ‘one and 
one-fourth cents (1% ¢) per liter” for “five cents 
(5¢) per gallon” in the second sentence of the 
first paragraph. Subsection (0) is set out as it 
appears in the second 1979 amendatory act. The 
amendment also, in subsection (p), substituted 

“sixty-two percent (62%) for “one half” and 
inserted ‘‘and from the taxes collected annually 
under G.S. 105-113.95 an amount equivalent to 
twenty-two percent (22%) thereof’? near the 
middle of the first sentence of the first 
paragraph. 

§ 105-113.87. Use of funds allocated to counties and municipalities. — The 
funds allocated to counties and/or municipalities under G.S. 105-113.86(p) may 
be used by said counties or municipalities as any other general or surplus funds 
of said unit may be used. (1947, ¢c. 1084, s. 11; 1971, ¢. 872, s. 2.) 

§ 105-113.88. By whom excise taxes payable. — The excise tax levied in G.S. 
105-113.86 upon the sale of malt beverages shall be paid to the Secretary of 
Revenue by the wholesale distributor or importer of such beverages, and the 
excise tax levied in G.S. 105-113.86 or 105-118.95 upon the sale of fortified and 
unfortified wine shall be paid to the Secretary of Revenue by the wholesale 
distributor or importer of such beverages; provided that the excise tax levied in 
G.S. 105-113.86 shall be paid and collected on the same beverages only once. The 
Secretary of Revenue shall require each wholesale distributor or importer to 
furnish bond in an indemnity company licensed to do business under the 
insurance laws of this State in such sums as the Secretary of Revenue shall find 
adequate to cover the tax liability of each such wholesale distributor or importer, 
proportioned to the volume of Gr eiieke of each such wholesale distributor or 
importer, but in no event to be less than one thousand dollars ($1,000) or more 
than fifty thousand dollars ($50,000), or to deposit federal, State, county, or 
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municipal bonds in required amounts; such county and municipal bonds to be 
approved by the Secretary of Revenue. The Secretary of Revenue may grant 
such extension of time for compliance with this condition as may be found 
reasonable. For the purposes of this Article, where the term “wholesale 
distributor or importer” is used with reference to wholesale distributors or 
importers of fortified and unfortified wine, such term shall include resident 
manufacturers of fortified and unfortified wine who make retail sales thereof 
pursuant to G.S. 18A-86.1, and G.S. 105-1138.70(b) or 105-113.72. (1939, c. 158, s. 
LO G4 Cems Oe CoO men Pagel dl Cun 6271S i £9 10,,6;,4,6; 8.7193; 
LOT Ie Cs OUZaSmay 

Editor’s Note. — The 1979 amendment added 
the last sentence. 

§ 105-113.89. Nonresident manufacturers and wholesale dealers to be 
licensed. — From and after April 380, 1939, every nonresident desiring to engage 
in the business of selling malt beverages, or unfortified wine, or fortified wine 
to wholesale dealers licensed under the provisions of this Article, shall apply tc 
the Secretary of Revenue for an annual license so to do. The Secretary of 
Revenue may require every such applicant to execute, and deposit with the 
Secretary a HaHa in a sum not to exceed two thousand dollars ($2,000), 
conditioned upon the faithful compliance by the applicant with the provisions of 
this Article, and particularly upon his making no sales of any malt beverages or 
unfortified wine or fortified wine to any person in this State except a duly 
licensed wholesale dealer. Upon the payment of a license tax of one hundred fifty 
dollars ($150.00), if the Secretary is satisfied that said applicant is a bona fide 
manufacturer or distributor of malt beverages, or unfortified wine, or fortified 
wine, he shall then issue a license to such applicant which shall bear a serial 
number. Every holder of such nonresident license shall thereafter put the 
number of such license on every invoice for any quantity of beverages sold by 
such licensee to any wholesale dealer in North Carolina. Upon the failure of any 
such licensee to comply with all the provisions of this Article, the Secretary of 
Revenue may revoke such license. 
Any resident manufacturer licensed under G.S. 105-113.70 shall not be 

required to post the bond required by this section. (1939, c. 158, s. 518%; 1945, 
CSUUSSS SO MLOTIL AC! Ol ceSs cela torte 4. Opps looe 

§ 105-113.90. Resident wholesalers shall not purchase beverages for resale 
from unlicensed nonresidents. — It shall be unlawful for any resident 
wholesale distributor or bottler to purchase any malt beverages, or unfortified 
wine, or fortified wine for resale within this State from any nonresident who has 
Bol Foran the license required in the preceding section. (1945, c. 708, s. 6; 1971, 
e ce? 

§ 105-113.91. Malt beverages and wine importer’s license. — Any person 
who shall engage in the business of receiving shipments of malt beverages or 
wine (fortified or unfortified) and reselling the same in the same form and in the 
original containers to retailers or to other wholesalers described in this Article 
may procure from the Secretary of Revenue an importer’s license which will 
entitle such licensed importer to purchase the beverages described above 
directly from bottlers, manufacturers and wholesalers located in foreign 
countries or possessions or territories of the United States, hereinafter called 
“foreign wholesaler.”’ The annual importer’s license as provided for under this 
section shall be one hundred fifty dollars ($150.00) and shall expire on the next 
succeeding thirtieth day of April. The license issued under this section shall be 
revocable at any time by the Secretary of Revenue for failure to comply with 
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any of the conditions of this Article or any rules or regulations issued by the 
Secretary with respect to the character of the records required to be kept, 
reports to be made, or payment of tax provided for under this Article. 

It is the intent of this section to limit the purchase by licensed importers of 
malt beverages or wine (fortified or unfortified) to sales and shipments made by 
such foreign wholesalers from their location outside the continental United 
States directly to the licensed importer in this State. 

The Secretary of Revenue shall require each such importer to furnish bond in 
an indemnity company licensed to do business under the insurance laws of this 
State in such sums as the Secretary of Revenue shall find adequate to cover the 
tax lability of each such importer but in no event to be less than two thousand 
agllars: (52, 000)n(1957,.¢.12445.1967;:c.0159, sa 22: 197 1a.c, 87 2:18,.2; 1973..¢, 476, 
s., 193.) 

§ 105-113.92. Payment of tax by retailers. — The granting of a license by any 
municipality or county under this Article to any person to sell at retail malt 
beverages, or unfortified wine, or fortified wine shall not be a valid license for 
such sale at retail until such person shall have filed with the Secretary of 
Revenue a bond in a surety company licensed by the Insurance Department to 
do business in this State in such sum as the Secretary of Revenue may find to 
be sufficient to cover the tax liability of every such person, but in no event to 
be less than one thousand dollars ($1,000). The Secretary of Revenue may waive 
the requirement of this section for indemnity bond with respect to any such 
person who may file a satisfactory contract or agreement with the Secretary of 
Revenue that such person will purchase and sell malt beverages, or unfortified 
wine, or fortified wine only from wholesale distributors or bottlers licensed by 
the Secretary of Revenue under this Article who pay the tax under G.S. 
105-1138.86 and G.S. 105-113.95 upon all such beverages sold to retail dealers in 
this State. The violation of the terms of any such contract or agreement between 
any such retail dealer and the Secretary of Revenue by the purchase or sale of 
any malt beverages, or unfortified wine, or fortified wine from any one other 
than a licensed wholesale distributor or bottler under this Article shall 
automatically cancel the license of such retail dealer and shall be prima facie 
evidence of intent to defraud; any person guilty of violation of any such contract 
or agreement shall be guilty of a misdemeanor. (1939, c. 158, s. 519; 1971, ¢. 872, 
BS? 2uovorrt4 1G, SOl9a.) 

§ 105-113.93. Tax on spirituous liquors. — In lieu of the taxes levied in the 
“North Carolina Sales and Use Tax Act” on the sale of spirituous liquors, there 
is hereby levied a tax of twenty-two and one-half percent (224%) on the retail 
price of spirituous liquors of every kind that are sold in this State, including 
liquors sold in county or municipal A.B.C. stores, but not including spirituous 
liquors sold in eed tera as defined in G.S. 18A-2(6). 

The taxes levied in this section shall be payable monthly, at the same time and 
in the same manner as the taxes levied in the ‘‘North Carolina Sales and Use Tax 
Act,” and the liability for such tax shall be subject to all the rules, regulations 
and penalties provided in said Act, and in other sections of Subchapter I, Chapter 
105 of the General Statutes, for the payment or collection of taxes. (1939, c. 158, 
651995771941 e339, Sit 195] 260) 1628s) 209195570:113813)'s. 691961, /c826;'s: 
POT eats, St OP 1OTo Cel gos.ce. 2105 062dS  S.2 5/197 9396.-286) S283) 

Editor’s Note. — The 1979 amendment added Taxes Payable Hereunder Not Deductible in 
“but not including spirituous liquors sold in Computing “Net Profit” for Purposes of 
mixed beverages as defined in G.S. 18A-2(6)” at Determining the Tax Ceiling. — See opinion of 
the end of the first paragraph. Attorney General to Honorable I.L. Clayton, 
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Commissioner of Revenue of N.C.,and Mr. W.C. N.C.A.G. 144 (1970) rendered under similar 

Pickett, Jr., Director, Privilege License provisions of former § 18-85. 

Beverage and Cigarette Tax Division, 41 

§ 105-113.94: Repealed by Session Laws 1975, c. 53, s. 3, effective August 1, 
1975. 

§ 105-113.95. Tax on fortified wines. — In addition to all other taxes levied 
in this Article, there is levied a tax upon the sale of fortified wines of twenty-four 
cents (24¢) per liter. Provided, however, that the tax upon the sale of fortified 
wine manufacturered in North Carolina and composed principally of fruits or 
berries grown in North Carolina shall be taxed at the rate of one and one-fourth 
cents (1%¢) per liter. (1951, c. 1162, s. 3; 1955, c. 1818, s. 6; 1967, c. 759, s. 23; 
1ST ieee wew el OlG, Coles Elbo lo, cellos s. 2; c. SOl,:s.:31.) 

Editor’s Note. — The first 1979 amendment, 
effective July 1, 1979, substituted “eighteen and 
forty-nine one-hundredths cents (18.49¢) per 
liter” for “seventy cents (70¢) per gallon” at the 
end of the first sentence, and substituted ‘‘one 
and thirty-two one-hundredths cents (1.82¢) per 

and substituted “twenty-four cents (24¢) per 
liter” for “seventy cents (70¢) per gallon” in the 
first sentence, and substituted “one and 
one-fourth cents (1% ¢) per liter” for “five cents 
(5¢) per gallon” in the second sentence. The 
section is set out as it appears in the second 1979 

liter” for “five cents (5¢) per gallon” at the end amendatory act. 
of the second sentence. 

The second 1979 amendment, effective Oct. 1, 
1979, deleted “hereby” preceding ‘“‘levied a tax” 

§ 105-113.96. Wine for sacramental purposes exempt from tax. — The tax 
levied in this Article upon the sale of unfortified wine shall not apply to 
sacramental wines received by ordained ministers of the gospel under the 
provisions of G.S. 18A-4. (1945, c. 708, s. 6; 1971, c. 872, s. 2.) 

§ 105-113.97. Exemption of malt beverages and wine sold to oceangoing 
vessels. — The taxes levied in this Article upon the sale of malt beverages and 
wine (fortified and unfortified) shall not apply to or be chargeable against any 
manufacturer, bottler, wholesaler, or distributor on any of such beverages sold 
and delivered for use or consumption by or on oceangoing vessels that ply the 
high seas in interstate or foreign commerce in the transport of freight and/or 
passengers for hire exclusively, when delivered to an officer or agent of such 
vessel for use of such vessel; provided, however, that sales of malt beverages 
and wine (fortified and unfortified) made to officers, agents, members of the 
crew or passengers of such vessels for their personal use shall not be exempted 
from payment of such taxes. (1968, c. 992, s. 1; 1967, c. 759, s. 24; 1971, c. 872, 
8. 2;4197D, soso eso.) 

§ 105-113.98. Books, records, reports. — Every person licensed under any of 
the ae by of this Article shall keep accurate records of purchase and sale 
of all beverages taxable under this Article, such records to be kept separate from 
all purchases and sales of merchandise taxable under this Article, including a 
separate file and record of all invoices. The Secretary of Revenue or an 
authorized agent shall at any time during business hours have access to sel 
records. The Secretary of Revenue may also require regular or special reports 
to be made by every such person at such times and in such form as the Secretary 
ee aaa (1939, c. 158, s. 520; 1945, c. 908, s. 1; 1971, ¢. 872, s. 2; 19738, c. 476, 
S. ' 

_§ 105-113.99. License shall be posted; not transferable. — Each form ‘of 
license required by this Article shall be kept posted in a conspicuous place at each 
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place where the business taxable under this Article is carried on, and a separate 
license shall be required for each place of business. Licenses shall not be 
transferred to any other person, nor to any other location, except as expressly 
provided in this Article. (1939, c. 158, s. 522; 1971, ¢. 872, s. 2.) 

§ 105-113.100. Persons engaged in more than one business to pay on each; 
shipments from outside State prohibited. — (a) When any person, firm, or 
corporation is engaged in more than one business or trade which is made under 
the provisions of this Article subject to State license taxes, such person, firm, 
or corporation shall pay the license taxes prescribed in this Article for each 
separate business or trade. 

b) No person who does not have an appropriate permit and license shall have 
any intoxicating liquor mailed or anneal to him from outside this State. (1941, 
CuSdo0; SmamlO45 1c Ocorcatl US, 82641969" cho9Sesl 1971) Ges 2 iss 2.) 

§ 105-113.101. Administrative provisions. — The Secretary of Revenue and 
the authorized agents of the State Department of Revenue shall have and 
exercise all the rights, duties, powers, and responsibilities in enforcing this 
Article that are enumerated in the Revenue Laws in administering taxes levied 
in Schedule B of that law. Any person, firm, or corporation engaging in any 
activity for which a State, county, or municipal license is required under this 
Article without obtaining said license, or continuing any such activity after the 
expiration of any State, county or municipal license, granted under this Article, 
shall be subject to the same liability for criminal prosecution, and for penalties, 
as is prescribed in G.S. 105-109. (19389, c. 158, s. 528; 1945, c. 708, s. 6; 1971, ec. 
BIAS toes S041 OS e19o0) 

§ 105-113.102. Rules and regulations. — The Secretary of Revenue shall, 
from time to time, initiate and prepare such regulations, not inconsistent with 
this Chapter and Chapter 18A or other provisions of law, as may be useful and 
necessary to implement the provisions of this Article, such regulations to become 
effective when approved by the Tax Review Board. All regulations and 
ee thereto shall be published and made available by the Secretary of 
evenue. 
The Secretary of Revenue may, from time to time, make and prescribe such 

administrative rules, not inconsistent with law and the regulations approved by 
the Tax Review Board, as may be useful for the administration of his department 
and the discharge of his responsibilities. 

References to rules and regulations of the Secretary of Revenue in this 
Chapter and in any subsequent amendments or additions thereto (unless 
expressly provided to the contrary therein) shall be construed to mean those 
rules and regulations promulgated under the provisions of this section. (1955, c. 
IBHbULSho lo Tce ie: SYS 4973 2684716 4se193)) 

§ 105-113.103. Revocation of license upon revocation of permit. — 
Whenever the State Board of Alcoholic Control shall certify to the Secretary of 
Revenue that any permit issued by said Board has been cancelled or revoked, 
the Secretary of Revenue shall thereupon immediately revoke any license that 
has been issued under this Article to the person whose permit has been revoked 
by said Board; such revocation by the Secretary shall not entitle the person 
whose license was revoked to any refund of taxes or license fees paid for or 
under said license. (1945, c. 903, s. 12; 1971, c. 872, s. 2.) 

§ 105-113.104. Violation made misdemeanor; revocation of permits; 
forfeiture of license. — Except as otherwise expressly provided, whosoever 
violates any of the provisions of this Article, or any of the rules and regulations 
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promulgated pursuant thereto, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine or by imprisonment, or by both fine 
and imprisonment, in the dideration of the court. If any licensee is convicted of 
the violation of the provisions of this Article, or any of the rules and regulations 
promulgated pursuant thereto, the court shall immediately declare his permit 
and license revoked, and shall notify the county commissioners accordingly; no 
permit or license shall thereafter be granted to him within a period of three years 
thereafter. Any licensee who sells or permits the sale on his premises or in 
connection with his business, or otherwise, of any intoxicating liquors not 
authorized under the terms of this Article, unless otherwise permitted by law, 
shall, upon conviction thereof, forfeit his license in addition to any punishment 
imposed by law for such offense. (1939, c. 158, s. 525; 1971, c. 872, s. 2.) 

ARTIGLE: 3: 

Schedule C. Franchise Tax. 

§ 105-114. Nature of taxes; definitions. — The taxes levied in this Article 
upon persons and partnerships are for the privilege of engaging in business or 
doing the act named. The taxes levied in this Article upon corporations are 
privilege or excise taxes levied upon: 

(1) Corporations organized under the laws of this State for the existence of 
the corporate rights and privileges granted by their charters, and the 
enjoyment, under the protection of the laws of this State, of the powers, 
rights, privileges and immunities derived from the State by the form of 
such existence; and 

(2) Corporations not organized under the laws of this State for doing 
business in this State and for the benefit and protection which such 
corporations receive from the government and laws of this State in 
doing business in this State. 

The term “corporation” as used in this Article shall, unless the context clearly 
requires another interpretation, mean and include not only corporations but also 
associations or joint-stock companies and every other form of organization for 
pecuniary gain, having capital stock represented by shares, whether with or 
without par value, and having privileges not possessed by individuals or 
partnerships; and whether organized under, or without, statutory authority. The 
term “corporation” as used in this Article shall also mean and include any 
electric membership corporation organized under Chapter 117, and any electric 
membership corporation, whether or not organized under the laws of this State, 
doing business within the State. 
When the term “doing business” is used in this Article, it shall mean and 

include each and every act, power or privilege exercised or enjoyed in this State, 
as an incident to, or by virtue of the powers and privileges acquired by the nature 
of such organizations whether the form of existence be corporate, associate, 
joint-stock company or common-law trust. 

If the corporation is organized under the laws of this State, the payment of 
the taxes levied by this Article shall be a condition precedent to the right to 
continue in such form of organization; and if the corporation is not organized 
under the laws of this State, payment of said taxes shall be a condition precedent 
to the right to continue to engage in doing business in this State. The taxes levied 
in this Article or schedule shall be for the fiscal year of the State in which said 
taxes become due; except, that the taxes levied in G.S. 105-122 and 105-123 shall 
be for the income year of the corporation in which such taxes become due. For 
purposes of this Article, the words “income year” shall mean an income year as 
defined in G.S. 105-130.2(5). (1939, c. 158, s. 201; 19438, c. 400, s. 3; 1945, c. 708, 
S. 0) 1900, C. 287, & LO 106T. C Zab one, D418) Olu lancorecat soo) 
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Franchise Tax Not Ordinarily Included in 

Term “Privilege Tax’. — While the term 

“privilege tax” includes franchise taxes as well 
as license taxes, a franchise is a special kind of 
privilege constituting a property right, which is 
ordinarily transferable and exclusive, and 
involves the use of public facilities. The word 
“privilege” is too broad, per se, as a 
classification for taxation, but is usually 
particularized into licenses and franchises in 
classifying businesses for taxation, and as used 
in Our taxing statutes, the term “privilege tax”’ 
does not ordinarily include franchise taxes. 
Duke Power Co. v. Bowles, 229 N.C. 148, 48 

S.E.2d 287 (1948). 
Tax Measured by Amount of Business 

Transacted. — Whenever a tax is imposed upon 
a corporation directly by the legislature and is 
not assessed by assessors, and the amount 
depends on the amount of business transacted 
by the corporation, and the extent to which it has 
exercised the privileges granted in its charter, 
without reference to the value of its property or 
the nature of the investments made of it, it is a 
franchise tax. Worth v. Petersburg R.R., 89 N.C. 
301 (1888). 
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Franchise taxes are imposed for the privilege 
of engaging’ in business in this State. The 
amount of the tax varies with the nature and 
magnitude of the privilege taxed, the relative 
financial returns to be expected of the business 
or activities under franchise, and the burden put 
on government in regulating, protecting and 

fostering the enterprise. Southern Bell Tel. & 
Tel. Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). © 

Uniformity Required. — The rule of 
uniformity laid down in N.C. Const., Art. V, 8 3 
[now N.C. Const., Art. V, § 2], was intended to 
apply to taxes on franchises. Worth v. 
Petersburg R.R., 89 N.C. 301 (18838). 

Legislature May Make Tax by State 

Exclusive. — The General Assembly may 
require a corporation to pay a license tax for the 
privilege of carrying on its business, and forbid 
counties or other municipalities to exact any 
other license tax or fee. Charlotte Bldg. & Loan 
Ass’nv. Commissioners of Mecklenburg County, 
115 N.C. 410, 20 S.E. 526 (1894). 

Cited in Standard Fertilizer Co. v. Gill, 225 
N.C. 426, 385 S.E.2d 275 (1945). 

§ 105-115. Franchise or privilege tax on railroads. — Every person, firm, or 
corporation, domestic or foreign, owning and/or operating a railroad in this 
State shall, in addition to all other taxes levied and assessed in the State, pay 
annually to the Secretary of Revenue a franchise, license, or privilege tax for 
the privilege of engaging in such railroad business within the State of North 
Carolina as follows: 

(1) Such person, firm or corporation shall during the month of June each 
year furnish to the Secretary of Revenue a copy of the report and 
statement required to be made to the Property Tax Commission by the 
Machinery Act in effect at the time such report is due, and such other 
and further information as the Secretary of Revenue may require. 

(2) The value upon which the tax herein levied shall be assessed by the 
Secretary of Revenue and the measure of the extent to which every 
such railroad company is carrying on intrastate commerce within the 
State of North Carolina shall be fifty-five percent (55%) of the appraised 
value of the total property, tangible and intangible, in this State, for 
each such railroad company, as determined for ad valorem taxation 
during the calendar year in which such report is due. 

(3) The franchise or privilege tax which every such railroad company shall 
pay for the privilege of carrying on or engaging in intrastate commerce 
within this State shall be seventy-five one-hundredths of one percent 
(75/100%) of the value ascertained as above by the Secretary of 
Revenue, and tax shall be due and payable within 30 days after date of 
notice of such tax. 

(4) If any such person, firm, or corporation shall fail, neglect, or refuse to 
make and deliver the report or statements provided for in this section, 
the Secretary of Revenue shall estimate, from the reports and records 
on file with the Department of Revenue, the value upon which the 
amount of tax due by such company under this section shall be 
computed, and shall assess the franchise or privilege tax upon such 
estimate, and shall collect the same, together with such penalties herein 
imposed for failure to make the report and statement. 
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(5) It is the intention of this section to levy upon railroad companies a 
license, franchise, or privilege tax for the privilege of engaging in 
intrastate commerce carried on wholly within this State, and not a part 
of interstate commerce; that the tax provided for in this section is not 
intended to be a tax for the privilege of engaging in interstate 
commerce, nor is it intended to be a tax on the business of interstate 
commerce, nor is it intended to be a tax having any relation to the 
interstate or foreign business or commerce in which any such railroad 
company may be engaged in addition to its business in this State. 

(6) No county, city or town shall levy a license, franchise, or privilege tax 
on the business taxed under this section. 

(7) In determining the franchise tax of any railroad company now leasing 
its properties, there shall be excluded from the value of its properties 
all railroad properties being operated by any lessee company upon 
which valuation the franchise tax is required to be paid by the operating 
company. vapee Cy tps S202" 19457 ch 08s" 3:-1978; c: 476781198: c. 
695, s. 16. , 

Cross Reference. — As to allowance of tax _ on tax payable under this section and § 105-122, 
paid on bank deposits under § 105-199 as credit see § 105-122, subsection (d). 

§ 105-116. Franchise or privilege tax on electric light, power, gas, water, 
sewerage, and other similar public service companies not otherwise taxed. — 
(a) Every person, firm or corporation, domestic or foreign, other than municipal 
corporations, engaged in the business of furnishing electricity, electric lights, 
current, power or piped gas, or owning and/or operating a water system subject 
to regulation by the North Carolina Utilities Commission, or owning and/or 
operating a public sewerage system, or owning and/or operating a street 
transportation system for the transportation of freight for hire, shall, within 30 
days after the first day of January, April, July and October of each year, make 
and deliver to the Secretary of Revenue, upon such forms and blanks as required 
by him, a report verified by the affirmation of the officer or authorized agent 
making such report and statement, containing the following information: 

(1) The total gross receipts for the three months ending the last day of the 
month immediately preceding such return from such business within 
and without this State. 

(2) The total gross receipts for the same period from such business within 
this State. 

(3) The total gross receipts from the commodities or services described in 
this section sold to any other person, firm, or corporation engaged in 
selling such commodities or services to the public, and actually sold by 
such vendee to the public for consumption and tax paid to this State by 
the vendee, together with the name of such vendee, with the amount 
sold and the price received therefor. 

(4) The total amount and price paid for such commodities or services 
aac from others engaged in the above-named business in this 
tate, and the name or names of the vendor. 

(5) As to gas companies, the gross receipts derived from sales of piped gas 
to manufacturers which is to be used as an ingredient or component of 
a manufactured product. 

(b) From the total gross receipts within this State there shall be deducted the 
ross receipts reported in subsection (a)(8) of this section: Provided, that this 
eduction shall not be allowed where the sale of such commodities was made to 

any person, firm, or corporation or municipality which is exempted by law from 
the payment of the tax herein imposed upon such commodities when sold or used 
by it and this deduction shall not be allowed where the sale was made to any 
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electric membership or nonprofit corporation. From the total gross receipts 
within this State of an electric membership or nonprofit corporation, there shall 
also be deducted the amounts paid by such corporation for the purchase of 
electricity from vendors taxed on such amounts under this section. 

(c) On every such person, firm or corporation there is levied an annual 
franchise or privilege tax of six percent (6%), payable quarterly, of the total 
gross receipts derived from such business within this State, after the deductions 
allowed as herein provided for, which said tax shall be for the privilege of 
carrying on or engaging in the business named in this State, and shall be paid 
to the Secretary of Revenue at the time of filing the report herein provided for: 
Provided, the tax upon privately owned water companies shall be four percent 
(4%) of the total gross receipts derived from such business within this State: 
Provided further, the tax on gas companies shall be at the rate of four percent 
(4%) upon the first twenty-five thousand dollars ($25,000) of the total gross 
receipts from piped gas, and the tax on all gross receipts in excess of twenty-five 
thousand dollars ($25,000) from piped gas shall be at the rate of six percent (6%); 
provided further, that said tax shall not be applicable to special charges collected 
within this State by natural gas utilities pursuant to drilling and exploration 
surcharges approved by the Utilities Commission, where such surcharges are 
segregated from the other receipts of the natural gas utility and are devoted to 
drilling, exploration and other means to acquire additional supplies of natural 
gas for the account of natural gas customers in North Carolina and where the 
beneficial interest in said surcharge collections is preserved for the natural gas 
customers paying said surcharges under rules established by the Utilities 
Commission. 

(d) Repealed by Session Laws 1978, ¢. 1287, s. 3. 
(e) The report hese required of gross receipts within and without, the State, 

shall include the total gross receipts for the period stated of all properties owned 
and operated by the reporting person, firm, or corporation on the first day of 
each calendar quarter year, whether operated by it for the previous annual 
period, or whether intermediately acquired by purchase or lease, it being the 
intent and purpose of this section to measure the amount of privilege or 
franchise tax in each calendar quarter year with reference to the gross receipts 
of the property operated for the previous calendar quarter year and to fix 
liability for the payment of the tax on the owner, operator, or lessor on the first 
day of January, April, July and October of each year. 
it) Companies taxed under this section shall not be required to pay the 

franchise tax imposed by G.S. 105-122 or G.S. 105-128 unless the tax levied by 
G.S. 105-122 or G.S. 105-123 exceeds the tax levied in this section, and no county 
shall impose a franchise, license or privilege tax upon the business taxed under 
this section. 

(g) The Secretary of Revenue shall ascertain the total gross receipts derived 
from the sale within any municipality of the commodities or services described 
in this section, except water and sewerage services, and out of the tax of six 
percent (6%) of gross receipts levied by this section, an amount equal to a tax 
of three percent (8%) of the gross receipts from sales within any municipality 
shall be distributed to such municipality: Provided, that out of ie tax of four 
percent (4%) of the first twenty-five thousand dollars ($25,000) of gross receipts 
of gas companies an amount equal to a tax of three percent (8%) of the gross 
receipts from sales within any municipality, and out of the tax of six percent (67) 
of gross receipts of gas companies in excess of twenty-five thousand dollars 
($25,000) an amount equal to a tax of three percent (3%) of the gross receipts 
from sales within any municipality, shall be distributed to such municipality. If 
the gross receipts of any gas company from sales within and without any 
municipality exceed twenty-five thousand dollars ($25,000), receipts from sales 
without the municipality shall be allocated to the first twenty-five thousand 
dollars ($25,000) of total gross receipts. Provided, that in determining the 
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amount to be distributed to a municipality pursuant to this subsection, “gross 
receipts” shall mean gross receipts less receipts from sales of piped gas to 
Ao was for use as an ingredient or component part of a manufactured 
product. 

As soon as practicable after the date on which each quarterly payment of taxes 
is due under this section, the Secretary of Revenue shall certify to the State 
Disbursing Officer and to the State Treasurer the amount distributable to each 
municipality under this section. The State Disbursing Officer shall thereupon 
issue a warrant on the State Treasurer to each municipality in the amount so 
certified. 

So long as there is a distribution to municipalities of the amount herein 
provided from the tax imposed by this section, no municipality shall impose or 
collect any greater franchise, privilege or license taxes, in the aggregate, on the 
businesses taxed under this section, than was imposed and collected on or before 
January 1, 1947. If any municipality shall have collected any privilege, license 
or franchise tax between January 1, 1947, and April 1, 1949, in excess of the tax 
collected by it prior to January 1, 1947, then upon distribution of the taxes 
imposed by this section to municipalities, the amount distributable to any 
municipality shall be credited with such excess payment. 

(h) For purposes of subsection (g) and of G.S. 105-120(d), the term 
“municipality” includes any urban service district defined by the governing 
board of a consolidated city-county, and the amounts due thereby shall be 
distributed to the government of the consolidated city-county. (1939, c. 158, s. 
ZOU sLO49 Coovel Ss Calo Ch0to, So ooo, cMlolots e105 (ac. 104078731959. 
Cm 2b9 85 19068,6 lov tee eeloon Crolialobiy cm losss: 1 SiG t27T2 sso, 
DLO Ce CUCM ACen ao Ste MLO ToC. TOG elder Oo tsa tc. La (ase, C. 
1340 107o.C. olan} 

“Privilege or License Tax” Not Including 

Franchise Taxes. — The term “privilege or 
Editor’s Note. — For brief comment on 1949 

amendment which rewrote subsection (f) and 

added subsection (g), see 27 N.C.L. Rev. 482. For 
history of subsection (f) prior to the 1949 
amendment, see Duke Power Co. v. Bowles, 229 
N.C. 1438, 48 S.E.2d 287 (1948). 
A former statute of similar import, but 

differently worded, was held not to apply to the 
operation of buses for hire within a city, even 
though operated on definite routes, unless used 
in connection with or in substitution for a street 

license tax,” as used in subsection (f) prior to the 
1949 amendment, did not include franchise 

taxes, it being apparent that the legislature 
would have used the term “‘franchise”’ eo nomine 

if it had intended to include franchise taxes 

within the limitation upon taxes to be imposed by 
cities or towns. Duke Power Co. v. Bowles, 229 

N.C. 148, 48 S.E.2d 287 (1948). 

Stated in State ex rel. Utilities Comm’n v. 
railway. Safe Bus v. Maxwell, 214 N.C. 12,197 Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

S.E. 567 (1938). 

§ 105-117. Franchise or privilege tax on Pullman, sleeping, chair, and 
dining cars. — (a) Every person, firm, or corporation, domestic or foreign, 
engaged in the business of operating in this State any Pullman, sleeping, chair, 
dining or other similar cars, where an extra charge is made for the use or 
occupancy of same, shall annually, on or before the first day of August, make 
and deliver to the Secretary of Revenue, upon such forms, blanks, and in such 
manner as may be required by him, a full, accurate, and true report and 
statement, verified by affirmation of the officer or authorized agent making 
such report, of the total gross receipts of such person, firm, or corporation from 
such business wholly within this State during the year ending the thirtieth day 
of June of the current year. 

(b) Such person, firm, or corporation shall pay an annual privilege, license, or 
franchise tax of ten percent (10%) of the total gross receipts derived from such 
business wholly within this State; which said tax shall be paid for the privilege 
of carrying on or engaging in the business named in this State, and shall be paid 
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to the Secretary of Revenue at the time of filing the report and statements herein 
provided for. 

(c) No county, city or town shall impose any franchise or privilege tax on the 
business taxed under this section. (1939, ¢c. 158, s. 204; 1959, c. 1259, s. 3; 1978, 
G31 0S4 193.) 

Cited in Duke Power Co. v. Bowles, 229 N.C. 

143, 48 S.E.2d 287 (1948). 

§ 105-118. Franchise or privilege tax on express companies. — (a) Every 
person, firm, or corporation, domestic or foreign, engaged in this State in the 
business of any express company as defined in this Chapter, shall, in addition 
to a copy of the report required by the Machinery Act then in effect, annually, 
on or before the first day of August, make and deliver to the Secretary of 
Revenue a report and statement, verified by the affirmation of the officer or 
authorized agent making such report or statement, containing the following 
information as of the thirtieth day of June of the current year: 

(1) The average amount of invested capital employed within and without the 
State in such business during the year Anite the thirtieth day of June 
of the current year. 

(2) The total net income earned on such invested capital from such business 
during the year ending the thirtieth day of June of the current year. 

(3) The total number of miles of railroad lines or other common carriers over 
which such express companies operate in this State during the year 
ending the thirtieth day of June of the current year. 

(b) Every such person, firm, or corporation, domestic or foreign, engaged in 
such express business within this State shall pay to the Secretary of Revenue, 
at the time of filing the report required in this section, the following annual 
franchise or privilege tax for the privilege of engaging in such express business 
within this State: 

(1) Where the net income of the average capital invested during the year 
ending the thirtieth day of June of the current year is six percent (67) 
or less, fifteen dollars ($15.00) per mile of railroad lines over which 
operated. 

(2) More than six percent (6%) and less than eight percent (8”), twenty-one 
dollars ($21.00) per mile of railroad lines over which operated. 

(3) Eight percent (8%) and over, twenty-five dollars ($25.00) per mile of 
railroad lines over which operated. 

(c) Every such person, firm, or corporation, domestic or foreign, who or which 
engages in such business without having had previous receipts upon which to 
levy the franchise or privilege tax, shall report to the Secretary at the time of 
beginning in this State and pay for such privilege of engaging in business in this 
State a tax of seven dollars and fifty cents ($7.50) per mile of the railroad lines 
over which operated or proposed to operate. 

(d) Counties shall not levy a franchise, privilege or license tax on the business 
taxed under this section; and municipalities may levy an annual franchise, 
BEERS. or license tax on such express companies for the privilege of doing 
usiness within the municipal limits as follows: 

Municipalities of less than 500 population .............. $ 5.00 
Municipalities of 500 and less than 1,000 population ........ 10.00 
Municipalities of 1,000 and less than 5,000 population ....... 20.00 
Municipalities of 5,000 and less than 10,000 population ...... 30.00 
Municipalities of 10,000 and less than 20,000 population ..... 50.00 
Municipalities of 20, DUA CUYDE wate teas tas a <1.3t anak wale tae 75.00 

(1939, c. 158,.s. 205; 1959, Sees, 8: 0; bots, Ce 410, 8. 100.) 
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Constitutionality. — A tax upon express 
companies of $15.00 per mile of track over which 

they operate in this State, when the net income 
is six percent or less, levied under the provisions 
of the former statute, was held valid under the 

provisions of N.C. Const., Art. V, § 3 [now N.C. 

Const., Art. V, § 2]. Railway Express Agency v. 
Maxwell, 199 N.C. 6387, 155 S.E. 553 (1930). 
Where a tax levied on an express company 

under the provisions of the statute is $15.00 per 

mile of track over which it operates in this State, 
amounting to slightly in excess of 12 percent of 
its gross revenue exclusively derived from 
intrastate business, not taking into account 
large gross receipts from interstate business, it 
will not be held as a matter of law that the tax 
is unconstitutional as being confiscatory. 
Railway Express Agency v. Maxwell, 199 N.C. 
637, 155 S.E. 553 (1930). 
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tax upon express companies based upon the 
mileage of track in this State over which they 
operate, levying a tax of $15.00 per mile when 
the net income of the company is six percent or 
less, $18.00 when the net income does not exceed 
eight percent, and $21.00 per mile when the net 
income exceeds eight percent, and the State 
levies the minimum tax on an express company, 
which sues to recover the amount so paid, the 
question of the ratio of the company’s net 
earnings in this and other states, and the amount 
of the net income are immaterial to the 
conclusion as to whether the tax is valid, the tax 

levied being constant regardless of income or 
the ratio between interstate and intrastate 
business, and the validity of the higher rate of 
taxes levied by the statute is not directly 
presented for decision. Railway Express Agency 
v. Maxwell, 199 N.C. 687, 155 S.E. 553 (1930). 

Question of Earnings within and without 
State Immaterial. — Where a statute imposes a 

§ 105-119. Franchise or privilege tax on telegraph companies. — (a) Every 
person, firm or corporation, domestic or foreign, engaged in operating the 
apparatus necessary for communication by telegraph between points within this 
State, shall annually, on or before the first day of August, make and deliver to 
the Secretary of Revenue, upon such forms and in such manner as required by 
him, a report verified by the affirmation of the officer or authorized agent 
making such report and statement, containing the following information: 

(1) The total gross receipts from business within and without this State for 
the entire calendar year next preceding due date on such return. 

(2) ae total gross receipts for the same period from business within this 
tate. 

(b) On every such person, firm or corporation there is hereby levied an annual 
franchise or privilege tax of six percent (6%) of the total gross receipts derived 
from business within this State. Such gross receipts shall include all charges for 
services, all rentals, fees, and all other similar charges from business which both 
originates and terminates in the State of North Carolina, whether such business 
in the course of transmission goes outside this State or not. The tax herein levied 
Shall be for the privilege of carrying on or engaging in business named in this 
State, and shall be paid to the Secretary of Revenue at the time of filing the 
report herein provided for. 

(c) The report herein required shall include the total gross receipts for the 
period stated of all properties, owned, leased, controlled and/or over which 
operated by such person, firm or corporation in this State. 

(d) Repealed by Session Laws 1978, c. 1287, s. 3. 
(e) Counties shall not levy a franchise, privilege, or license tax on the business 

taxable under this section, and municipalities may levy the following license tax: 
Less tnan 5,000  DODUa tO meme oe a on nce, $10.00 
5,000 and iess than 10,000 population .............. 15.00 
10,000 and ‘less than 20,000 poniiguOneet a 3 ee 20.00 
20,000 DOPUlatION and Overt. a ne re, ge .. 50.00 

(1939, ¢. 158, 8; 206; 1951) 0. 643.5. 57 1001 nG. 1640.6, 4. 1959, Culend. sean lore, 
Co4150u8. 100+ GO leo. earl 

Cited in Duke Power Co. v. Bowles, 229 N.C. 
148, 48 S.E.2d 287 (1948). 
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§ 105-120. Franchise or privilege tax on telephone companies. — (a) Every 
person, firm, or corporation, domestic or foreign, owning and/or operating a 
telephone business for the transmission of messages and/or conversations to, 
from, through, in or across this State, shall within 30 days after the first day 
of January, April, July and October of each year, make and deliver to the 
Secretary of Revenue a quarterly return, verified by the affirmation of the 
officer or authorized agent making such return, showing the total amount of 
gross receipts of such telephone company for the three months ending the last 
day of the month immediately preceding such return, and pay, at the time of 
making such return, the franchise, license or privilege tax herein imposed. 

(b) An annual franchise or privilege tax of six percent (6%), payable quarterly, 
on the gross receipts of such telephone company, is herein imposed for the 
privilege of engaging in such business within this State. Such gross receipts 
shall include all rentals, other similar charges, and all tolls received from 
business which both originates and terminates in the State of North Carolina, 
whether such business in the course of transmission goes outside of this State 
or not: Provided, where any city or town in the State has heretofore sold at public 
auction to the highest bidder the right, license and/or privilege of engaging in 
such business in such city or town, based upon a percentage of gross revenue 
of such telephone company, and is now collecting and receiving therefor a 
revenue tax not exceeding one percent of such revenues, the amount so paid by 
such operating company, upon being certified by the treasurer of such 
municipality to the Secretary of Revenue, shall be from time to time credited by 
the Secretary of Revenue to such telephone company upon the tax imposed by 
the State under this section of this Chapter. 

(c) Repealed by Session Laws 1978, ¢c. 1287, s. 3. 
(d) The Secretary of Revenue shall ascertain the total gross receipts derived 

from local business conducted within each municipality in this State by persons, 
firms or corporations taxed under this section, and out of the tax levied by this 
section, an amount equal to a tax of three percent (8”) of the gross receipts from 
local business conducted within any municipality shall be distributed to such 
municipality. When a person, firm or corporation taxed under this section 
properly receives a credit on said taxes under the proviso in subsection (b) 
because of payments made to a municipality, such municipality’s distributive 
share of the taxes levied by this section shall be reduced by the amount of the 
credit properly received by said person, firm or corporation. If the credit received 
under the proviso is greater than the municipality’s distributive share of the 
seen levied under this section, no distribution to such municipality shall be 
made. 

As soon as practicable after the date on which each quarterly payment of taxes 
is due under this section, the Secretary of Revenue shall certify to the State 
Disbursing Officer and to the State Treasurer the amount distributable to each 
municipality under this section. The State Disbursing Officer shall thereupon 
issue a warrant on the State Treasurer to each municipality in the amount so 
certified. 

In determining what constitutes local business conducted within a 
municipality for the purposes of this subsection, all business originating within 
a municipality, except long-distance calls, shall be construed as local business. 

The Department of Revenue is hereby authorized and empowered to require 
any and all persons, firms or corporations taxed under this section to file 
additional reports disclosing the gross receipts derived from local business as 
herein defined and the gross receipts from long-distance business. 

If the records of the corporation taxed under this section do not readily 
disclose allocation to municipalities of revenues from local business as above 
defined, the Secretary of Revenue shall prescribe some practicable method of 
allocating such local revenues. 
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(e) Nothing in this section shall be construed to authorize the imposition of 
any tax upon interstate commerce. 

(f) Counties, cities and towns shall not levy any franchise, license, or privilege 
tax on the business taxed under this section. (1939, c. 158, s. 207; 1949, c. 392, 
Si. 2ol9a0y cyl Za9s Sao eae, saee 47 lg u208). 55251913) c.1:476,'s. 
198 reed Zeiss e30 

Editor’s Note. — For brief comment on 1949 
amendment which inserted subsection (d), see 27 
N.C.L. Rev. 482. 

The word rentals, considered in its context, 
means local exchange rentals. Southern Bell 
Tel. & Tel. Co. v. Clayton, 266 N.C. 687, 147 
S.E.2d 195 (1966). 
And Interstate Tolls Are Excluded. — The 

legislature used the word “include” in 
subsection (b) in the sense of “‘shall consist of.” 
It was used, not to broaden the tax base, but to 

exclude from the base interstate tolls. Southern 
Bell Tel. & Tel. Co. v. Clayton, 266 N.C. 687, 147 
S.E.2d 195 (1966). 

“Rentals” Is Limited to Rentals’ of 
Telephones. — The word “rentals” as used in 

subsection (b) of this section, imposing a tax 
upon the gross receipts of telephone companies, 
refers to the “rentals” of telephones pursuant to 
the company’s public utility services for which 
the franchise tax is imposed, and does not 
include rentals charged electric power 
companies and others for the use of its poles, 
this being consonant: with the history of the 
statute and its purport. Southern Bell Tel. & Tel. 
Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). 

And Other Revenues Were Not Intended to 
Be Taxed. — Had the legislature intended to tax 
the telephone companies upon receipts other 
than revenues obtained from the services they 
were obligated to furnish the public, it would 
have specifically imposed the tax upon gross 
receipts from any and all sources whatsoever 
except those expressly exempted. Southern Bell 
Tel. & Tel. Co. v. Clayton, 266 N.C. 687, 147 
S.E.2d 195 (1966). 

Free Telephone Service to Municipality 

Violative of Subsection (f). — The furnishing to 
a municipality of telephone service free or at a 
reduced rate in return for the use of municipal 
streets, alleys and roads for pole lines and 
underground conduits by the telephone company 
is in violation of subsection (f) of this section. It 
is in the public interest that each municipality 
bill the utility company for the service it renders, 
and the utility company furnish telephone 
service to the municipality at the regular and 
applicable rates. State v. Wilson, 252 N.C. 640, 
114 S.E.2d 786 (1960). 
Applied in In re Carolina Tel. & Tel. Co., 1 N.C. 

App. 138, 160 S.E.2d 128 (1968). 
Cited in Wood v. Carolina Tel. & Tel. Co., 228 

N.C. 605, 46 S.E.2d 717, 3 A.L.R.2d 1 (1948). 

§ 105-120.1. Franchise or privilege tax on street bus or similar street 
transportation system for the transportation of passengers for hire. — (a) 
Every person, firm or corporation, domestic or foreign, other than municipal 
corporations, owning and/or operating a street railway, street bus or similar 
street transportation system for the transportation of passengers for hire shall 
on or before the first day of June of each year pay to the Secretary of Revenue 
an annual franchise or privilege tax in the amount of twenty-five dollars ($25.00). 

(b) Businesses taxed under this section shall not be required to pay the 
franchise tax imposed by G.S. 105-122 or 105-123 and no county, city or town 
shall impose a franchise, license or privilege tax upon the business taxed under 
this section. (1971, ¢!:833, s::1;°1978, c. 476, s193.) 

See opinion of Attorney General to Mr. Charles 
M. Brown, Jr., 41 N.C.A.G. 718 (1972). 

Franchise Tax Levied on Street Bus Systems 

prior to July 1, 1971, Not Subject to Partial 

Refund because Authority to Tax Removed. — 

§ 105-120.2. Franchise or privilege tax on holding companies. — (a) Every 
corporation, domestic and foreign, incorporated or, by an act, domesticated 
under the laws of this State or doing business in this State which, at the close 
of its taxable year is a holding company as defined in subsection (c) of this 
section, shall, pursuant to the provisions of G.S. 105-122: 

(1) Make a report and statement, and 
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(2) Determine the total amount of its issued and outstanding capital stock, 
surplus and undivided profits, and 

(3) Apportion such outstanding capital stock, surplus and undivided profits 
to this State. 

(b) (1) Every corporation taxed under this section shall annually pay to the 
Secretary of Revenue, at the time the report and statement are due, a 
franchise or privilege tax, which is hereby levied, at the rate of one 
dollar and fifty cents ($1.50) per one thousand dollars ($1,000) of the 
amount determined under subsection (a) of this section, but in no case 
shall the tax be more than seventy-five thousand dollars ($75,000) nor 
less than ten dollars ($10.00). 

(2) Notwithstanding the provisions of subdivision (1) of this subsection, if 
the tax produced pursuant to application of this paragraph (2) exceeds 
the tax produced pursuant to application of subdivision (1), then the tax 
shall be levied at the rate of one dollar and fifty cents ($1.50) per one 
thousand dollars ($1,000) on the greater of the amounts of 
a. Fifty-five percent (55%) of the appraised value as determined for ad 

valorem taxation of all the real and tangible personal property in 
this State of each such corporation plus the total appraised value 
of intangible property returned for taxation of intangible personal 
property as computed under G.S. 105-122(d); or 

b. The total actual investment in tangible property in this State of such 
corporation as computed under G.S. 105-122(d). 

(c) For purposes of this section, a “holding company” is any corporation which 
receives during its taxable year more than eighty percent (80%) of its gross 
income from corporations in which it owns directly or indirectly more than fifty 
percent (50%) of the outstanding voting stock. 

(d) In determining the total tax payable by any corporation under this section, 
there shall be allowed as credit on such tax the amount of intangibles tax paid 
on bank deposits under the provisions of G.S. 105-199 to the extent that such 
deposits have been concurrently included in the alternative appraised-value tax 
base pursuant to the provisions of this section except that the minimum tax 
herein provided shall not be less than ten dollars ($10.00). 

(e) Counties, cities and towns shall not levy a franchise tax on corporations 
taxed under this section. The tax imposed under the provisions of G.S. 105-122 
pap ae apply to businesses taxed under the provisions of this section. (1975, 
caLa0ssal4 

§ 105-121: Repealed by Session Laws 1945, c. 752, s. 1. 

Editor’s Note. — The repealed section related companies. For present law relating to taxes 
to franchise or privilege taxes on insurance thereon, see 8§ 105-228.3 to 105-228.10. 

§ 105-121.1. Mutual burial associations. — An annual franchise or privilege 
tax on all domestic mutual burial associations shall be due and payable to the 
Secretary of Revenue on or before the first day of April of each year. The 
amount of this franchise or privilege tax shall be based on the membership of 
such associations according to the following schedule: 

VIEMINSrSHineiesci arin OU Uh Whe fC arte Bee gO eee $15.00 
Merersitii wa ee UUG IIT OUULe ee wvataair Ma eo, PCIe dey 20.00 
Mempersine die UU0 SO;n POO wor lhe et eh eerie gly. 25.00 
Misiencraii Mme OU Or Oey cnet: Weel. uw aust: te wate 30.00 
Mamivarenimaie lp OO Up At ODO were ott, oy. iets 5 ieee Laantgee 35.00 
irmriemelatrreot Ar OU tI) OU) ried; o. 5 eas. ’s ence ao. aps wea 40.00 
Meri mmratian start OO TSU O00 tact rs a gases sa ke ees wheel Beer 45.00 
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Menibershipwoms0000ior nigra tapi ort ole ie 50.00 
(1943 eer 60/8) 2; 1978), 476)se193;) 

§ 105-122. Franchise or privilege tax on domestic and_ foreign 
corporations. — (a) Every corporation, domestic and foreign, incorporated, or, 
by an act, domesticated under the laws of this State or doing business in this 
State, except as otherwise provided in this Article or schedule, shall, on or before 
the fifteenth day of the third month following the end of its income year, 
annually, make and deliver to the Secretary of Revenue in such form as he may 
prescribe a full, accurate and complete report and statement signed by either its 
president, vice-president, treasurer, assistant treasurer, Secretary or assistant 
secretary, containing such facts and information as may be required by the 
Secretary of Revenue as shown by the books and records of the corporation at 
the close of such income year. 

There shall be annexed to the return required by this subsection the 
affirmation of the officer signing the return in the following form: “Under 
penalties prescribed by law, I hereby affirm that to the best of my knowledge 
and belief this return, including any accompanying schedules and statements, is 
true and complete. If prepared by a person other than taxpayer, his affirmation 
is based on all information of which he has any knowledge.” 

(b) Every such corporation taxed under this section shall determine the total 
amount of its issued and outstanding capital stock, surplus and undivided 
profits; no reservation or allocation from surplus or undivided profits shall be 
allowed other than for definite and accrued legal liabilities, except as herein 
provided; taxes accrued, dividends declared and reserves for depreciation of 
tangible assets as permitted for income tax purposes shall be treated as 
deductible liabilities. There shall also be treated as a deductible liability reserves 
for the entire cost of any air-cleaning device or sewage or waste treatment plant, 
including waste lagoons, and pollution abatement equipment purchased or 
constructed and installed which reduces the amount of air or water pollution 
resulting from the emission of air contaminants or the discharge of sewage and 
industrial wastes or other polluting materials or substances into the outdoor 
atmosphere or streams, lakes, or rivers, upon condition that the corporation 
claiming such deductible liability shall furnish to the Secretary a certificate from 
the Department of Natural Resources and Community Development certifying 
that said Environmental Management Commission has found as a fact that the 
air-cleaning device, waste treatment plant or pollution abatement equipment 
purchased or constructed and installed as above described has actually been 
constructed and installed and that such plant or equipment complies with the 
requirements of said Environmental Management Commission with respect to 
such devices, plants or equipment, that such device, plant or equipment is being 
effectively operated in accordance with the terms and conditions set forth in the 
permit, certificate of approval, or other document of approval issued by the 
Environmental Management Commission and that the primary purpose thereof 
is to reduce air or water pollution resulting from the emission of air 
contaminants or the discharge of sewage and waste and not merely incidental 
to other purposes and functions. The cost of purchasing and installing equipment 
or constructing facilities for the purpose of recycling or resource recovering of 
or from solid waste shall be treated as deductible for the purposes of this section 
upon condition that the corporation claiming such deductible liability shall 
furnish to the Secretary a certificate from the Department of Human Resources 
certifying that the Department of Human Resources has found as a fact that 
the equipment or facility has actually been purchased, installed or constructed, 
that it is in conformance with all rules and regulations of the Department of 
Human Resources, and that recycling or resource recovering is the primary 
purpose of the facility or equipment. The cost of constructing facilities of any 
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private or public utility built for the purpose of providing sewer service to 
residential and outlying areas shall be treated as deductible for the purposes of 
this section; the deductible liability allowed by this section shall apply only with 
respect to such pollution abatement plants or equipment constructed or installed 
on or after January 1, 1955. Treasury stock shall not be considered in computing 
the capital stock, surplus and undivided profits as the basis for franchise tax, 
but shall be excluded proportionately from said capital stock, surplus and 
cing profits as the case may be upon the basis and to the extent of the cost 
thereof. 

Every corporation doing business in this State which is a parent, subsidiary, 
or affiliate of another corporation shall add to its capital stock, surplus and 
undivided profits all indebtedness owed to or endorsed or guaranteed by a 
parent, subsidiary or affiliated corporation as a part of its capital used in its 
business and as a part of the base for franchise tax under this section. The term 
“indebtedness” as used in this paragraph shall include all loans, credits, goods, 
supplies or other capital of whatsoever nature furnished by a parent, subsidiary, 
or affiliated corporation. The terms “parent,” “‘subsidiary,” and ‘‘affiliate” as 
used in this paragraph shall have the meaning specified in G.S. 105-130.6. If any 
part of the capital of the creditor corporation is capital borrowed from a source 
other than a parent, subsidiary or affiliate, the debtor corporation, which is 
required under this paragraph to include in its tax base the amount of debt by 
reason of being a parent, subsidiary, or affiliate of the said creditor corporation, 
may deduct from the debt thus Medes a proportionate part determined on the 
basis of the ratio of such borrowed capital as above specified of the creditor 
corporation to the total assets of the said creditor corporation. Further, in case 
the creditor corporation as above specified is also taxable under the provisions 
of this section, such creditor corporation shall be allowed to deduct from the total 
of its capital, surplus and undivided profits the amount of any debt owed to it 
by a parent, subsidiary or affiliated corporation to the extent that such debt has 
been included in the tax base of said parent, subsidiary or affiliated debtor 
corporation reporting for taxation under the provisions of this section. 

(c) (1) After ascertaining and determining the amount of its capital stock, 
surplus and undivided profits, as provided herein, every corporation 
permitted to allocate and apportion its net income for income tax 
purposes under the provisions of Article 4 of this Chapter shall 
apportion said capital stock, surplus and undivided profits to this State 
through use of the fraction computed for apportionment of its business 
income under said Article. 

Provided, that although a corporation is authorized by the Tax 
Review Board to apportion its business income by use of an alternative 
formula or eet the corporation may not use such alternative 
formula or method for apportioning its capital stock, surplus and 
undivided profits unless specifically authorized to do so by order of the 
Tax Review Board. 

Provided, further, that a corporation which is required to pay an 
income tax to this State on its entire net income shall apportion its entire 
capital stock, surplus and undivided profits to this State. 

(2) If any corporation believes that the method of allocation or 
apportionment hereinbefore described as administered by the Secretary 
of Revenue has operated or will so operate as to subject it to taxation 
on a greater portion of its capital stock, surplus and undivided profits 
than is reasonably attributable to business within the State, it shall be 
entitled to file with the Tax Review Board a petition setting forth the 
facts upon which its belief is based and its argument with respect to the 
application of the allocation formula. This petition shall be filed in such 
form and within such time as the Tax Review Board may prescribe. The 
Board shall grant a hearing thereon. At least three members of the Tax 
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Review Board shall attend any hearing pursuant to such petition. In 
such cases the Tax Review Board’s membership shall be augmented by 
the addition of the Secretary of Revenue, who shall sit as a member of 
said Board with full power to participate in its deliberations and 
decisions with respect to petitions filed under the provisions of this 
section. An informal record containing in substance the evidence, 
contentions and arguments presented at the hearing shall be made. All 
members of the augmented Tax Review Board shall consider such 
evidence, contentions and arguments, and the decision thereon shall be 
made by a majority vote of the augmented Board. If the Board shall find 
that the application of the allocation formula subjects the corporation 
to taxation on a greater portion of its capital stock, surplus and 
undivided profits than is reasonably attributable to its business within 
this State: 
a. If the corporation shall employ in its books of account a detailed 

allocation of receipts and expenditures which reflects more clearly 
than the applicable allocation formula or alternative formulas 
prescribed by this section the portion of the capital stock, surplus 
and undivided profits attributable to the business within this State, 
application for permission to base the return upon the taxpayer’s 
books of account shall be considered by the Tax Review Board. The 
Board shall be authorized to permit such separate accounting 
method in lieu of applying the applicable allocation formula if the 
Board deems such method proper as best reflecting the portion of 
ae capital stock, surplus and undivided profits attributable to this 
tate. 

b. If the corporation shall show that any other: method of allocation 
than the applicable allocation formula or alternative formulas 
prescribed by this section reflects more clearly the portion of the 
capital stock, surplus and undivided profits attributable to the 
business within this State, application for permission to base the 
return upon such other method shall be considered by the Tax 
Review Board. The application shall be accompanied by a 
statement setting forth in detail, with full explanations, the method 
the taxpayer believes will more nearly reflect the portion of its 
capital stock, surplus and undivided profits attributable to the 
business within this State. If the Board shall conclude that the 
allocation formula and the alternative formulas prescribed by this 
section allocate to this State a greater portion of the capital stock, 
surplus and undivided profits of the corporation than is reasonably 
attributable to business within this State, it shall determine the 
allocable portion by such other method as it shall find best 
calculated to assign to this State for taxation the portion 
reasonably attributable to its business within this State. 

There shall be a presumption that the appropriate allocation formula 
reasonably attributes to this State the portion of the corporation’s 
capital stock, surplus and undivided profits reasonably attributable to 
its business in this State and the burden shall rest upon the corporation 
to show the contrary. The relief herein authorized shall be granted by 
the Board only in cases of clear, cogent and convincing proof that the 
petitioning taxpayer is entitled thereto. No corporation shall use any 
alternative formula or method other than the applicable allocation 
formula provided by statute in making a franchise tax report or return 
to this State except upon order in writing of the Board and any return 
in which any alternative formula or other method other than the 
applicable allocation formula prescribed by statute is used without the 
permission of the Board, shall not be a lawful return. 
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When the Board determines, pursuant to the provisions of this 
Article, that an alternative formula or other method more accurately 
reflects the portion of the capital stock, surplus and undivided profits 
allocable to North Carolina and renders its decision with regard thereto, 
the corporation shall allocate its capital stock, surplus and undivided 
profits for future years in accordance with such determination and 
decision of the Board so long as the conditions constituting the basis 
upon which the decision was made remain unchanged or until such time 
as the business method of operation of the corporation changes. 
Provided, however, that the Secretary of Revenue may, in his 
discretion, with respect to any subsequent year, require the corporation 
to furnish information relating to its property, operations and activities. 
A corporation which proposes to do business in this State may file a 

petition with the Board setting forth the facts upon which it contends 
that the applicable allocation formula will allocate a greater portion of 
the corporation’s capital stock, surplus and undivided profits to North 
Carolina than will be reasonably attributable to its proposed business 
within the State. Upon a proper showing in accordance with the 
procedure described above for determination by the Board, the Board 
may authorize such corporation to allocate its capital stock, surplus and 
undivided profits to North Carolina on the basis prescribed by the 
Board under the provisions of this section for such future years as the 
conditions constituting the basis upon which the Board’s decision is 
made remain unchanged and the business operations of the corporation 
continue to conform to the statement of proposed methods of business 
operations presented by the corporation to the Board. 
When the Secretary of Revenue asserts liability under the formula 

adjustment decision of the Tax Review Board, an aggrieved taxpayer 
may pay the tax under protest and bring a civil action for recovery 
under the provisions of G.S. 105-241.4. 

(3) The proportion of the total capital stock, surplus and undivided profits 
of each such corporation so allocated shall be deemed to be the 
proportion of the total capital stock, surplus and undivided profits of 
each such corporation used in connection with its business in this State 
and liable for annual franchise tax under the provisions of this section. 

(d) After determining the proportion of its total capital stock, surplus and 
undivided profits as set out in subsection (c) of this section, which amount so 
detained Atel in no case be less than fifty-five percent (55%) of the appraised 
value as determined for ad valorem taxation of all the real and tangible personal 
property in this State of each such corporation plus the total appraised value of 
intangible property returned for taxation of intangible personal property as 
herein specified nor less than its total actual investment in tangible property in 
this State, every corporation taxed under this section shall annually pay to the 
Secretary of Revenue, at the time the report and statement are due, a franchise 
or privilege tax, which is hereby levied at the rate of one dollar and fifty cents 
($1.50) per one thousand dollars ($1,000) of the total amount of capital stock, 
surplus and undivided profits as herein provided. The tax imposed in this section 
shall in no case be less than ten dollars ($10.00) and shall be for the privilege of 
carrying on, doing business, and/or the continuance of articles of incorporation 
or domestication of each such corporation in this State: Provided, that the basis 
for the franchise tax on all corporations, eighty percent (80%) of whose 
outstanding capital stock is owned by persons or corporations to whom or to 
which such stock was issued prior to January 1, 1935, in part payment or 
settlement of their respective deposits in any closed bank of the State of North 
Carolina, shall be one half the appraised value as determined for ad valorem 
taxation of the real and tangible personal property of such corporation in this 
State for the calendar year next preceding the date on which report and 
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statement is due under the provisions of this section. Appraised value of tangible 
property including real estate shall be the ad valorem valuation for the calendar 
year next preceding the due date of the franchise tax return. Appraised value 
of intangible property, except for bank deposits subject to tax under the 
provisions of G.S. 105-199, shall be the total gross valuation required to be 
reported for intangible tax purposes on April 15 coincident with or next 
preceding the due date of the franchise tax return. Appraised value of bank 
deposits subject to tax under the provisions of G.S. 105-199 shall be the average 
ae determined under such section for the calendar year next preceding the 
due date of the franchise tax return. The term “total actual investment in 
tangible property” as used in this section shall be construed to mean the total 
original purchase price or consideration to the reporting taxpayer of its tangible 
properties, including real estate, in this State plus additions and improvements 
thereto less reserve for depreciation as permitted for income tax purposes, and 
also less any indebtedness incurred and existing by virtue of the purchase of any 
real estate and any permanent improvements made thereon. In computing “total 
actual investment in tangible personal property” there shall also be deducted 
reserves for the entire cost of any air-cleaning device or sewage or waste 
treatment plant, including waste lagoons, and pollution abatement equipment 
purchased or constructed and installed which reduces the amount of air or water 
pollution resulting from the emission of air contaminants or the discharge of 
sewage and industrial wastes or other polluting materials or substances into the 
outdoor atmosphere or into streams, lakes, or rivers, upon condition that the 
corporation claiming such deduction shall furnish to the Secretary a certificate 
from the Department of Natural Resources and Community Development 
certifying that said Department has found as a fact that the air-cleaning device, 
waste treatment plant or pollution abatement equipment purchased or 
constructed and installed as above described has actually been constructed and 
installed and that such device, plant or equipment complies with the 
requirements of said Environmental Management Commission with respect to 
such devices, plants or equipment, that such device, plant or equipment is being 
effectively operated in accordance with the terms and conditions set forth in the 
permit, certificate of approval, or other document of approval issued by the 
Environmental Management Commission and that the primary purpose thereof 
is to reduce air or water pollution resulting from the emission of air 
contaminants or the discharge of sewage and waste and not merely incidental 
to other purposes and functions. The cost of constructing facilities of any private 
or pact utility built for the purpose of providing sewer service to residential 
and outlying areas shall be treated as deductible for the purposes of this section; 
the deductible liability allowed by this section shall apply only with respect to 
such pollution abatement plants or equipment constructed or installed on or 
after January 1, 1955. 

In determining the total tax payable by any corporation under this section, 
there shall be allowed as credit on such tax the amount of intangible tax paid 
on bank deposits under the provisions of G.S. 105-199 to the extent that such 
deposits have been concurrently included in the alternative appraised value tax 
base pursuant to the provisions of this subsection except that the minimum tax 
herein provided shall not be less than ten dollars ($10.00). In determining the 
total tax payable by any corporation under G.S. 105-115 there shall be allowed 
as credit on such tax the amount of intangible tax paid during the preceding 
franchise tax year on bank deposits under the provisions of G.S. 105-199. 

(e) Any corporation which changes its income year, and files a ‘“‘short period” 
income tax return pursuant to G.S. 105-130.15 shall file a franchise tax return 
in accordance with the provisions of this section in the manner and as of the date 
specified in subsection (a) of this section. Such corporation shall be entitled to 
deduct from the total franchise tax computed (on an annual basis) on such return 
the amount of franchise tax previously paid which is applicable to the period 
subsequent to the beginning of the new income year. 
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(f) The report, statement and tax required by this section shall be in addition 
to all other reports required or taxes levied and assessed in this State. 

(g) Counties, cities and towns shall not levy a franchise tax on corporations 
taxed under this section. 

(h) Any corporation whose franchise tax return is due July 15, 1968, or August 
15, 1968, the following credit shall be allowed from the total net franchise tax 
computed on such return. For any corporation whose franchise tax return is due 
July 15, 1968, the allowable credit shall be an amount equal to two twelfths of 
the tote] net franchise tax computed on such return. For any corporation whose 
franchise tax return is due August 15, 1968, the allowable credit shall be an 
amount equal to one twelfth of the total net franchise tax computed on such 
return. 

Notwithstanding any other provisions of this Article, the taxes levied in G.S. 
105-122 and 105-128 for the State’s fiscal year, July 1, 1967, through June 30, 
1968, shall be for that period and also for the period beginning on July 1, 1968, 
and ending on the last day of each corporation’s then current income year 
provided the income tax return for such current income year is due before July 
LOMIVOORITUSo Sc 5s) scl Oe O4T ec: bU rst Ae oaer ced esis 104576. S0Ses: 
OO 4 (VC OU LISD, oly C O040)-5.. 0 L0G) GC. 1602.6, oe Lune .LLUU) Saye, C, 
ISOUMS A 1s LUD ty Ce LOaW, Sno: LODO MGmLEOd, So LO0d, Col LOGms all UOr, GeZOD, 
Chou shee UpealsG: 1110.85 2) 5L0 1, C410, S105, Ch OUD uSial GaG. 20g, Stecowc. 
IZ pavas Lo tency 04) Gua 25) 107 (RCo TL aise aa) 

Cross Reference. — See note to § 105-114. protection of our laws, where such is not an 
Editor’s Note. — The 1977 amendment interference with interstate commerce, or the 

substituted ‘Natural Resources and Community — tax is not otherwise invalid. Pittsburgh Life & 
Development” for ‘Natural and Economic Trust Co. v. Young, 172 N.C. 470, 90 S.E. 568 
Resources” in subsections (b) and (qd). (1916). 

Session Laws 1977, c. 771, s. 22, contains a 
severability clause. 

For brief comment on the 1953 amendment, 
see 31 N.C.L. Rev. 435, 441 (1958). 

Purpose of Section. — The purpose of this 
section is to levy a tax upon going corporations 
for the privilege of doing business in this State. 
Broadwell Realty Corp. v. Coble, 30 N.C. App. 
261, 226 S.E.2d 869 (1976), rev’d on other 
grounds, 291 N.C. 608, 231 S.E.2d 656 (1977). 

Tax Is on Privilege of Existence. — By the 
express terms of Laws 1981, ¢. 427, s. 210, which 
was superseded by this section, the corporation 
was liable for the annual franchise tax for each 
year during which it enjoyed the privilege of the 
continuance of its charter. It was immaterial 
whether or not the corporation exercised its 
privilege of doing or carrying on the business 
authorized by its charter or certificate of 

: he incorporation; it was liable so long as it enjoyed 
Power of Legislature. It ve within the the svilege granted by the State of “being” a 

legislative power of taxation, in PESBECY a corporation. Stagg v. George E. Nissen Co., 208 
corporations, to levy any two or more of the N.C. 285, 180 S.E. 658 (1935). 
following taxes simultaneously: (1) on the 
franchise (including corporate dividends); (2) on Manner of Assessment of Tax by Secretary. 
the capital stock; (3) on the tangible property of _ — This section does not require that the 
the corporation, and (4) on the shares of the Secretary use generally accepted accounting 

capital stock in the hands of the stockholders. principles in making his determination of the 
The tax on the two subjects last named is franchise tax. Broadwell Realty Corp. v. Coble, 

imperative. Board of Comm'rs v. Blackwell 291 N.C. 608, 231 8.E.2d 656 (1977). 
Durham Tobacco Co., 116 N.C. 441, 21 S.E. 423 The portion of this section in subsection (a) 

(1895). which states that the tax shall be computed from 
Equity Capital of Wholly-Owned Subsidiary — the ‘‘books and records of the corporation” is not 

Not “Indebtedness” That Parent Corporation a requirement that the Secretary follow the 
May Deduct from Franchise Tax Base. — See categorizations placed upon the information 
opinion of Attorney General to Mr. W.B. contained in the books and records. Rather, this 
Matthews, North Carolina Revenue — section authorizes the Secretary to require such 
Department, 41 N.C.A.G. 332 (1971). facts and information as is deemed necessary to 

Foreign corporations do business here by comply with his duty to assess the franchise tax 
comity of the State, and the latter may impose a in accordance with the statute. Broadwell Realty 
license tax as a condition upon which such Corp. v. Coble, 291 N.C. 608, 231 S.E.2d 656 
corporations may do business here under the — (1977). 
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Subsection (b) clearly does not permit a 
deduction for future income taxes from the 
franchise tax base. Broadwell Realty Corp. v. 
Coble, 291 N.C. 608, 231 S.E.2d 656 (1977). 

The plaintiff corporation, having voluntarily 
elected the installment method of accounting for 
income tax purposes, may not deduct deferred, 
potential State and federal income tax liabilities 
from its franchise tax base under subsection (b) 
as either “definite and accrued legal liabilities”’ 
or “accrued taxes.” Broadwell Realty Corp. v. 
Coble, 291 N.C. 608, 231 S.E.2d 656 (1977). 

Corporation Not Relieved of License Tax on 
Carrying on Particular Business. — The 
franchise tax imposed upon every corporation 
doing business in the State is a tax upon the 
privilege of being a corporation, and its payment 
does not relieve it, or its lessee, from the 
payment of a tax imposed upon the privilege of 
carrying on the particular kind of business for 
which the corporation was chartered. Cobb v. 
Commissioners of Durham County, 122 N.C. 
307, 30 S.E. 338 (1898). 

Effect of Business Corporation Act on 
Section. — It is illogical to assume that the 
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Corporation Act to void regulations permitting 
computation of taxes on the cash receipt basis 
and thereby outlaw that method of accounting, 

or to invalidate an accepted method of 
determining capital and surplus for franchise 
tax returns required by this section. Watson v. 
Watson Seed Farms, Inc., 253 N.C. 238, 116 

S.E.2d 716 (1961). 
A textile finishing plant engaged in 

processing by mechanical and chemical means, 
for a fee on a contractual basis, unfinished 
textile goods owned by others into finished 
textile goods with qualities and characteristics 
different from those of the unfinished material 
is engaged in manufacturing within the purview 
of this section for the purpose of computing its 
franchise tax liability. Sayles Biltmore 
Bleacheries, Inc. v. Johnson, 266 N.C. 692, 147 

S.E.2d 177 (1966). 
Quoted in Duke Power Co. v. Bowles, 229 N.C. 

143, 48 S.E.2d 287 (1948). 
Cited in In re Vanderbilt University, 252 N.C. 

743, 114 S.E.2d 655 (1960); Southern Bell Tel. & 
Tel. Co. v. Clayton, 266 N.C. 687, 147 8.E.2d 195 
(1966). 

legislature intended by the Business 

§ 105-123. New corporations. — (a) No corporation shall be permitted to do 
business in this State without paying the franchise tax levied in this Article. 
When a corporation is Menmoratal! domesticated or commences business in this 
State, it shall on or before the sixtieth day following the date of its incorporation, 
domestication or commencement of business in this State make and deliver to 
the Secretary of Revenue in such form as he may prescribe a full, accurate and 
complete return and statement signed by either its president, vice-president, 
treasurer, assistant treasurer, secretary or assistant secretary containing such 
facts and information as may be required by the Secretary of Revenue in the 
administration of the tax levied under this Article. There shall be annexed to the 
return the affirmation of the officer signing the same, which shall be in the form 
prescribed in G.S. 105-122. 

Every corporation subject to the provisions of this section shall pay a franchise 
tax of ten dollars ($10.00) which shall be due at the time the return is due and 
which shall be for the period from date of incorporation, domestication or 
commencement of business in this State through the last day of the then current 
income year. In no case shall such period exceed 53 weeks. 

(b) Any corporation failing to file the return or pay the tax provided for in 
subsection (a) of this section within the time specified shall be subject to all 
penalties and remedies as by law prescribed. (1939, c. 158, s. 211; 1945, c. 708, 
S..0; L9Olmmoon Ce LLIO sao: TOtare Ah S105) 

§ 105-124: Repealed by Session Laws 1959, c. 1259, s. 9. 

§ 105-125. Corporations not mentioned. — None of the taxes levied in this 
Article shall apply to charitable, religious, fraternal, benevolent, scientific or 
educational corporations, not operating for a profit; nor to insurance companies; 
nor to mutual ditch or irrigation associations, mutual or cooperative telephone 
associations or companies, mutual canning associations, cooperative breeding 
associations, or like organizations or associations of a purely local character 
deriving receipts solely from assessments, dues, or fees collected from members 
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for the sole purpose of meeting expenses; nor to cooperative marketing 
associations operating solely for the purpose of marketing the products of 
members or other farmers, which operations may include activities which are 
directly related to such marketing activities, and turning back to them the 
roceeds of sales, less the necessary operating expenses of the association, 

including interest and dividends on capital stock on the basis of the quantity of 
product furnished by them; nor to production credit associations organized 
under the act of Congress known as the Farm Credit Act of 1933; nor to business 
leagues, boards of trade, clubs organized and operated exclusively for pleasure, 
recreation and other nonprofitable purposes, civic leagues operated exclusively 
for the promotion of social welfare, or chambers of commerce and merchants’ 
associations not organized for profit, and no part of the net earnings of which 
inures to the benefit of any private stockholder, individual or other corporations; 
nor to corporations or organizations, such as condominium associations, 
homeowner associations or cooperative housing corporations not organized for 
profit, the membership of which is limited to the owners or occupants of 
residential units in the condominium, housing development, or cooperative 
housing corporation, and operated exclusivel for the management, operation, 
preservation, maintenance or landscaping of. the common areas and facilities 
owned by such corporation or organization or its members situated contiguous 
to such houses, apartments or other dwellings or for the management, operation, 
preservation, maintenance and repair of such houses, apartments or other 
dwellings owned by the corporation or organization or its members, but only if 
no part of the net earnings of such corporation or organization inures (other than 
through the performance of related services for the members of such 
corporation or organization) to the benefit of any member of such corporation 
or organization or other person. 

Provided, that each such corporation must, upon request by the Secretary of 
Revenue, establish in writing its claim for exemption from said provisions. The 
provisions of G.S. 105-122 and 105-123 shall apply to electric light, power, gas, 
water, Pullman, sleeping and dining car, express, telegraph, telephone, motor 
bus, and truck corporations to the extent and only to the extent that the 
franchise taxes levied in G.S. 105-122 and 105-123 exceed the franchise taxes 
levied in other sections of this Article or schedule; except that the provisions of 
G.S. 105-122 and 105-123 shall not apply to businesses taxed under G.S. 
105-120.1. The exemptions in this section shall apply only to those corporations 
specially mentioned, and no other. 

Provided, that any corporation doing business in North Carolina which in the 
opinion of the Secretary of Revenue of North Carolina, qualifies as a “regulated 
investment company” under the provisions of United States Code Annotated 
Title 26, section 851, or as a “real estate investment trust” under the provisions 
of United States Code Annotated Title 26, section 856, and which files with the 
North Carolina Department of Revenue its election to be treated as a “regulated 
investment company” or as a “real estate investment trust,” shall in determining 
its basis for franchise tax be allowed to deduct the aggregate market value of 
its investments in the stocks, bonds, debentures, or other securities or evidences 
of debt of other corporations, partnerships, individuals, municipalities, 
governmental agencies or governments. (1939, c. 158, s. 213; 1951, c. 987, s. 3; 
Meee o1G, 8.1; 19D 1, C1 bale oinl G00. 0, 001;,8.4 47,Ch 109-50): 1967, col bLs 
See eB) Ihe Rody Sel abot, Co. 410, 193; G. 1053.18.32; CalZguis. 3} 
1975,,¢..591,.s;. 1.) 

Editor’s Note. — For brief comment on the 

1951 amendment which added the last 
paragraph, see 29 N.C.L. Rev. 415. 
An educational institution of another state 

which engages in the business of renting real 

estate in this State is exempt from franchise 

taxes under this section when no part of its net 
earnings inures to the benefit of any individual 
or private stockholder, and its business here is 
carried on solely in its capacity of a nonprofit 
educational institution. In re Vanderbilt Univ., 
252 N.C. 748, 114 S.E.2d 655 (1960). 
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§ 105-126: Repealed by Session Laws 1959, c. 1259, s. 9. 

§ 105-127. When franchise or privilege taxes payable. — (a) Every 
corporation, domestic or foreign, from which a report is required by law to be 
made to the Secretary of Revenue, shall, unless otherwise provided, pay to said 
Secretary annually the franchise tax as required by G.S. 105-122 and 105-123. 

(b) It shall be the duty of the Secretary of Revenue to mail to the registered 
address, last listed with the Secretary of Revenue, of every such corporation, 
report forms to be used in complying with the provisions of this Article or 
schedule, which forms shall contain a copy of so much of this and other sections 
of this Article as relates to penalties for failure to pay said taxes. 

(c) It shall be the duty of the treasurer or other officer having charge of any 
such corporation, domestic or foreign, upon which a tax is herein imposed, to 
transmit the amount of the tax due to the Secretary of Revenue within the time 
provided by law for payment of same. 

(d) Individual stockholders in any corporation, joint-stock association, limited 
partnership, or company paying a tax on its entire capital stock shall not be 
required to list or pay ad valorem taxes on the shares of stock owned by them. 

(e) Corporations in the State legally holding shares of stock in other 
corporations, upon which the tax has been paid to the State by the corporation 
issuing the same, shall not be required to list or pay an ad valorem tax on said 
shares of stock. (1939, c. 158, s. 215; 1973, ¢c. 476, s. 1938.) 

§ 105-128. Power of attorney. — The Secretary of Revenue shall have the 
authority to require a proper power of attorney of each and every agent for any 
taxpayer under this Article. (1939, c. 158, s. 217; 1978, c. 476, s. 193.) 

§ 105-129. Extension of time for filing returns. — (a) The return required 
by this Article or schedule shall be due on or before the dates specified unless 
written application for extension of time in which to file, containing reasons 
therefor, is made to the Secretary of Revenue on or before due date of such 
return. The Secretary of Revenue for good cause may extend the time for filing 
any return under this Article or schedule, provided interest at the rate 
established pursuant to G.S. 105-241.1(i) is paid upon the total amount of tax due. 

(b) Repealed by Session Laws 1959, c. 1259, s. 9. (1989, ¢. 158, s. 216; 1955, c. 
PSDU Ses LOU eG L200, Sho) Ld (oC.. 410, Seldarelo hionC.nbll4).5,-6.) 

Editor’s Note. — The 1977 amendment, (6%) per annum from date return is due’’ in the 
effective Jan. 1, 1978, substituted “established second sentence of subsection (a). 

pursuant to G.S. 105-241.1(i)” for “of six percent 

§ 105-129.1. Reimbursement of certain manufacturers authorized. — (a) 
Any person, firm, or corporation who shall buy within this State any piped gas 
from a gas company authorized to do business in this State and shall use such 
piped gas in this State as an ingredient or component part of a manufactured 
product shall be reimbursed in the amount equivalent to the franchise tax on the 
ross receipts for such piped gas. This reimbursement to be made upon the 
pone conditions and in the following manner: 

(1) On or before the last day of January, April, July and October of each 
year the manufacturer entitled to a reimbursement under this section 
Shall apply to the Secretary of Revenue for such reimbursement. Such 
application shall be made upon such forms as the Secretary of Revenue 
shall prescribe and shall be for gas purchased during the three-month 
aad ending on the last day of the month preceding the month in which 
the application for reimbursement is required to be filed. 
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(2) The Secretary of Revenue is hereby authorized to prescribe such rules 
and regulations as to how claims shall be filed and the information that 
shall be submitted with said claims and the records required to support 
said claims. 

(3) If, upon filing such application, the Secretary of Revenue shall be 
satisfied that the same is filed with the time limits prescribed herein and 
is made in good faith and that the gas upon which said reimbursement 
is requested has been or will be ined as an ingredient or component part 
of a manufactured product, he shall issue the applicant a warrant upon 
the State Treasurer for the reimbursement. 

(4) Any applicant for a reimbursement may seek administrative review or 
appeal from the decision of the Secretary of Revenue under the 
pao s of G.S. 105-241.2, 105-241.3 and 105-241.4. 

(5) The Secretary of Revenue is hereby authorized and directed, if at any 
time in his opinion there is reason to doubt the accuracy of the facts set 
forth in any application for reimbursement to refer the matter to any 
agent of the Danarement of Revenue, and such person so designated 
shall make a careful investigation of all the facts and circumstances 
relating to said application in the use of the gas therein referred to, and 
shall have a right to have access to the books and records of any retailer 
or distributor of gas products for the purpose of obtaining the 
necessary information concerning such matters, and shall make due 
report thereof to the Secretary of Revenue. 

(b) Any person making a false application or affidavit for the purpose of 
securing a reimbursement to which he is not entitled under the provisions of this 
section shall be guilty of a misdemeanor and upon conviction thereof shall be 
fined not exceeding five hundred dollars ($500.00) or imprisoned not exceedin 
two years, in the discretion of the court. (1967, c. 519, s. 2; 19738, c. 476, s. 193) 

Cited in Broadwell Realty Corp. v. Coble, 291 
N.C. 608, 231 S.E.2d 656 (1977). 

ARTICLE 4. 

Schedule D. Income Tax. 

DIVISION I. CORPORATION INCOME TAX. 

§ 105-130. Short title. — This Division of the income tax Article shall be 
known and may be cited as the Corporation Income Tax Act. (1939, ¢. 158, s. 300; 
1967, c. 1110, s. 3.) 
Editor’s Note. — For discussion of changes see 25 N.C.L. Rev. 467; by the Session Laws of 

made in this Article by the Session Laws of 1947, 1949, see 27 N.C.L. Rev. 482. 

§ 105-130.1. Purpose. — The general purpose of this Division is to impose a 
tax for the use of the State government upon the net income of every domestic 
corporation and of every foreign corporation doing business in this State. 

The tax imposed upon the net income of corporations in this Division is in 
addition to all other taxes imposed under this Subchapter. (1939, c. 158, s. 301; 
Rois 0.1 210582 3,) 

§ 105-130.2. Definitions. — For the purpose of this Division, and unless 
otherwise required by the context: 

(1) The word “corporation” includes joint-stock companies or associations 
and insurance companies. 

(2) The words “domestic corporation” mean any corporation organized 
under the laws of this State. 

(3) The words “fiscal year’ mean an income year, ending on the last day of 
any month other than December. A corporation which pursuant to the 
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provisions of the Federal Internal Revenue Code of 1954 has elected to 
compute its income tax liability to the United States on the basis of an 
annual period varying from 52 to 53 weeks shall compute its taxable 
income for the purposes of this division on the basis of the same period 
used by such corporation in accordance with the Federal Internal 
Revenue Code of 1954 in computing its tax liability to the United States 
for such income year. 

(4) The words “foreign corporation” mean any corporation other than a 
domestic corporation. 

(5) The words “income year” or “taxable year” mean the calendar year or 
the fiscal year upon the basis of which the net income is computed under 
this division; provided, that if no fiscal year has been established, they 
mean the calendar year, except that in the case of a return made for 
a fractional part of a year under the provisions of this division or under 
rules or regulations prescribed by the Secretary of Revenue, the words 
ea year’ or “taxable year” mean the period for which such return 
is made. , 

(6) The word “taxpayer” includes any corporation subject to the tax 
imposed by this division. (1939, c. 158, s. 302; 1941, c. 50, s. 5; 1955, e¢. 
Poole sy 21, Cel O40 eer Ar oOo. Cl LOU sSs) 21001, Co LLLO, Ss. 321973; 
CP 6.79S 1955) 

§ 105-130.3. Corporations. — Every corporation doing business in this State 
shall pay annually an income tax equivalent to six percent (67) of its net income 
or the portion thereof allocated and apportioned to this State. The net income or 
net loss of such corporation shall be the same as “‘taxable income’”’ as defined 
in the Internal Revenue Code in effect on January 1, 1979, subject to the 
adjustments provided in G.S. 105-1380.5. 

If the entire business of the corporation is done within this State or if the 
corporation is not taxable in another state within the meaning of subsection (b) of 
G. S. 105-130.4, the tax shall be measured by the entire net income of the 
corporation for the income year. 

If the business of the corporation is taxable both within and without this State, 
its entire net income or net loss shall be allocated and apportioned in accordance 
with the provisions of G.S. 105-130.4. (1939, ch. 158, s. 311; 1941, c. 50, s. 5; 1943, 
C400) 5, 4°1945,c. 752, s. 33.1953, c. 1302, si. 4; 1955; c)1350,’s. 18; 1957, c21340; 
Season sc; 1259, s..491960,'C. [1G698s; 27 Calnoe 319677 ¢c.0110, Ss. 3; 1975; c: 1287, 
See O, 5.45 191 Cc, Gol. S: 4s 910, C2119; S. 2) 

Editor’s Note. — The 1977 amendment, 

effective with respect to taxable years 
beginning on and after Jan. 1, 1977, substituted 
“January 1, 1977” for “January 1, 1975” in the 
second sentence of the first paragraph. 

The 1979 amendment, effective for taxable 
years beginning on and after Jan. 1, 1979, 
substituted “January 1, 1979” for “January 1, 
1977” near the end of the second sentence of the 
first paragraph. 

Every corporation doing business in North 

Carolina is required to pay an annual income 
tax equivalent to 6% of its net taxable income. 
Gulf Oil Corp. v. Clayton, 267 N.C. 15, 147 S.E.2d 
522 (1966) (decided under 88 105-134 and 105-140 
prior to the 1967 amendments thereto). 

Income Tax and Franchise Tax 

Distinguished. — A comparison of Article 3 of 
this Chapter, relating to franchise taxes, and 
Article 4, relating to income taxes, indicates a 
clear legislative intent to differentiate between 

these two types of taxes, for a clear distinction 
has been made by the General Assembly 
between an excise tax imposed on domestic and 
foreign corporations for the privilege of 
transacting business within the State, and an 
income tax on net corporate income, which is 
based on a past fact of earned net profits. The 
statutes under which these taxes were assessed 
in the instant case in precise words preclude a 
contention that it was the legislative intent that 
the taxes assessed and paid here were excise or 
privilege taxes. ET & WNC Transp. Co. v. 
Currie, 248 N.C. 560, 104 S.E.2d 403 (1958), aff'd, 
359 U.S. 28, 79 S. Ct. 602, 3 L. Ed. 625 (1959), 
construing § 105-134 prior to the 1957 
amendment. 

The incidence of the tax on a foreign 
corporation is that part of its net income earned 
within North Carolina by reason of its interstate 
business, and reasonably attributable to its 
interstate business done or performable within 
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the borders of North Carolina, and not upon its 

franchise to engage in interstate business in 
North Carolina. ET & WNC Transp. Co. v. 
Currie, 248 N.C. 560, 104 S.E.2d 403 (1958), aff’d, 
359 U:S. 28, 79 S. Ct. 602, 3 L. Ed. 625 (1959), 
construing § 105-134 prior to the 1957 
amendment. 

CH. 105. TAXATION § 105-130.4 

“Taxable Income” Defined. — Under the 
Internal Revenue Code, ‘“‘taxable income” means 
gross income minus_ specified allowable 
deductions. Mutual Sav. & Loan Ass’n v. Lanier, 
279 N.C. 299, 182 S.E.2d 368 (1971). 
Quoted in Fieldcrest Mills, Inc. v. Coble, 290 

N.C. 586, 227 S.E.2d 562 (1976). 

§ 105-130.4. Allocation and apportionment of income for corporations. — 
(a) As used in this section, unless the context otherwise requires: 

(1) “Business income” means income arising from transactions and activity 
in the regular course of the corporation’s trade or business and includes 
income from tangible and intangible property if the acquisition, 
management, and/or disposition of the property constitute integral 
parts of the corporation’s regular trade or business operations. 

(2) “Commercial domicile” means the principal place from which the trade 
or business of the taxpayer is directed or managed. 

(3) “Compensation” means wages, salaries, commissions and any other 
form of remuneration paid to employees for personal services. 

(4) “Excluded corporation” means any corporation engaged in business as 
a building or construction contractor, a securities dealer, a loan 
company or a corporation which receives more than fifty percent (507) 
of its ordinary gross income from investments in and/or dealing in 
intangible property. 

(5) ‘““Nonbusiness income” means all income other than business income. 
(6) “Public utility” means any corporation which is subject to control of 

North Carolina Utilities Commission and/or Federal Communications 
Commission, Interstate Commerce Commission, Federal Power 
Commission and Federal Aviation Agency and which owns or operates 
for public use any plant, equipment, property, franchise, or license for 
the transmission of communications, transportation of goods or 
persons, or the production, storage, transmission, sale, delivery or 
furnishing of electricity, water, steam, oil, oil products, or gas. 

(7) “Sales” means all gross receipts of the corporation except receipts from 
any casual sale of property and except receipts allocated under 
subsections (c) through (h) of this section. 

(8) “Casual sale of property” means the sale of any property which was not 
purchased, produced or acquired primarily for sale in the corporation’s 
regular trade or business. 

(9) “State” means any state of the United States, the District of Columbia, 
the donne tn of Puerto Rico, any territory or possession of the 
United States, and any foreign country or political subdivision thereof. 

(b) A corporation having income from business activity which is taxable both 
within and without this State shall allocate and apportion its net income or net 
loss as provided in this section. For purposes of allocation and apportionment, 
a corporation is taxable in another state if (i) in that state it is subject to a net 
income tax, or any tax measured by net income, or (ii) that state has jurisdiction 
to subject the corporation to a tax measured by net income regardless of 
whether, in fact, that state exercises such jurisdiction. 

(c) Rents and royalties from real or tangible personal property, gains and 
losses, interest, dividends less the portion deductible under G8 105-130.7, 
patent and copyright royalties and other kinds of income, to the extent that they 
constitute nonbusiness income, less related expenses shall be allocated as 
provided in subsections (d) through (h) of this section. 

(d) (1) Net rents and royalties from real property located in this State are 
allocable to this State. 
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(2) age Sate and royalties from tangible personal property are allocable to 
this State: 
a. If and to the extent that the property is utilized in this State, or 
b. In their entirety if the corporation’s commercial domicile is in this 

State and the corporation is not organized under the laws of, or is 
not taxable in, the state in which the sy is utilized. 

(3) The extent of utilization of tangible personal property in a state is 
determined by multiplying the rents and royalties by a fraction, the 
numerator of which is the number of days of physical location of the 
property in the state during the rental or royalty period in the income 
ear and the denominator of which is the number of days of physical 
ocation of the property everywhere during all rental or royalty periods 
in the income year. If the physical location of the property during the 
rental or royalty period is unknown or unascertainable by the 
corporation, tangible personal property is utilized in the state in which 
the poveny was located at the time the rental or royalty payer 
obtained possession. 

(e) (1) Gains and losses from sales or other disposition of real property located 
in this State are allocable to this State. 

(2) Gains and losses from sales or other disposition of tangible personal 
property are allocable to this State if 
a. The property had a situs in this State at the time of the sale, or 
b. The corporation’s commercial domicile is in this State and the 

corporation is not taxable in the state in which the property has a 
situs. 

(3) Gains and losses from sales or other disposition of intangible personal 
property are allocable to this State if the corporation’s commercial 
domicile is in this State. 

(f) Interest and net dividends are allocable to this State if the corporation’s 
commercial domicile is in this State subject to the following limitations: 

(1) Net dividends received by a corporation from another corporation in 
which the recipient corporation owns fifty (50%) or more per centum of 
the paying corporation’s voting stock, shall be allocated to this State if 
the paying corporation is subject to income tax in this State. In such 
case, the net amount of such dividends received by the recipient 
corporation from the paying corporation is allocable to this State by use 
of the same percentage figure used in determining the portion of the 
a eae ividends deductible under the provisions of G.S. 

(2) For purposes of this section, the net amount of dividends shall mean 
gross dividend income received less related expenses and less that 
poraey such dividends deductible under the provisions of GS. 

(g) (1) Royalties or similar income received from the use of patents, 
copyrights, secret processes and other similar intangible property are 
allocable to this State: 
a. If and to the extent that the patent, copyright, secret process or 

other similar intangible property is utilized in this State, or 
b. If and to the extent that the patent, copyright, secret process or 

other similar intangible property is utilized in a state in which the 
taxpayer is not taxable and the taxpayer’s commercial domicile is 
in this State. 

(2) A patent, secret process or other similar intangible property is utilized 
in a State to the extent that it is employed in production, fabrication, 
manufacturing, processing, or other use in the state or to the extent 
that a patented product is produced in the state. If the basis of receipts 
from such intangible property does not permit allocation to states or if 
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the accounting procedures do not reflect states of utilization, the 
intangible property is utilized in the state in which the taxpayer’s 
commercial domicile is located. 

(3) A copyright is utilized in a state to the extent that printing or other 
publication originates in the state. If the basis of receipts from 
copyright royalties does not permit allocation to states or if the 
accounting procedures do not reflect states of utilization, the copyright 
i‘ rete in the state in which the taxpayer’s commercial domicile is 
ocated. 

(h) The income less related expenses from any other nonbusiness activities or 
investments not otherwise specified in this section is allocable to this State if the 
business situs of the activities or investments are located in this State. 

(i) All business income of corporations other than public utilities and excluded 
corporations shall be apportioned to this State by multiplying the income by a 
fraction, the numerator of which is the property factor plus the payroll factor 
plus the sales factor, and the denominator of which is three. Provided, that where 
less than three of the said factors exist, the denominator of the fraction shall 
be the same as the number of existing factors. 

(j) (1) The property factor is a fraction, the numerator of which is the average 
value of the corporation’s real and tangible personal property owned or 
rented and used in this State during the income year and the 
denominator of which is the average value of all the corporation’s real 
and tangible personal property owned or rented and used during the 
income year. 

(2) Property owned by the corporation is valued at its original cost. 
Property rented by the corporation is valued at eight times the net 
annual rental rate. Net annual rental rate is the annual rental rate paid 
by the corporation less any annual rental rate received by the 
corporation from subrentals except that subrentals shall not be 
deducted when they constitute business income. Any property under 
construction and any property the income from which constitutes 
nonbusiness income shall be excluded in the computation of the 
Bore factor. 

(3) The average value of property shall be determined by averaging the 
values at the beginning and end of the income year, but in all cases the 
Secretary of Revenue may require the averaging of monthly or other 
periodic values during the income year if reasonably ae to reflect 
properly the average value of the corporation’s property. A corporation 
which ceases its operations in this State before the end of its income 
year because of its intention to dissolve or to relinquish its certificate 
of authority, or because of a merger or consolidation, or for any other 
reason whatsoever shall use the real estate and tangible personal 
property values as of the first day of the income year and the last day 
of its operations in this State in determining the average value of 
property, but the Secretary may require averaging of monthly or other 
periodic values during the income year if reasonably required to reflect 
properly the average value of the corporation’s property. 

(k) (1) The payroll factor is a fraction, the numerator of which is the total 
amount paid in this State during the income year by the corporation as 
compensation, and the denominator of which is the total compensation 
paid everywhere during the income year. All compensation paid to 
general executive officers and all compensation paid in connection with 
nonbusiness income shall be excluded in computing the payroll factor. 
General executive officers shall include the chairman of the board, 
president, vice-presidents, secretary, treasurer, comptroller, and any 
other officers serving in similar capacities. 
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(2) Compensation is paid in this State if: 
a. The individual’s service is performed entirely within the State; or 
b. The individual’s service is performed both within and without the 

State, but the service performed without the State is incidental to 
the individual’s service within the State; or 

ce. Some of the service is performed in this State and (i) the base of 
operations or, if there is no base of operations, the place from which 
the service is directed or controlled is in this State, or (ii) the base 
of operations or the place from which the service is directed or 
controlled is not in any state in which some part of the service is 
performed, but the individual’s residence is in this State. 

(1) (1) The sales factor is a fraction, the numerator of which is the total sales 
of the corporation in this State during the income year, and the 
denominator of which is the total sales of the corporation everywhere 
during the income year. Notwithstanding any other provision under this 
division, the receipts from any casual sale of property shall be excluded 
from both the numerator and the denominator of the sales factor. 
Where a corporation is not taxable in another state on its business 
income but is taxable in another state only because of nonbusiness 
income, all sales shall be treated as having been made in this State. 

(2) Sales of tangible personal property are in this State if the property is 
received in this State by the purchaser. In the case of delivery of goods 
by common carrier or by other means of transportation, including 
transportation by the purchaser, the place at which the goods are 
ultimately received after all transportation has been completed shall be 
considered as the place at which the goods are received by the 
purchaser. Direct delivery into this State by the taxpayer to a person 
or firm designated by a purchaser from within or without the State shall 
constitute delivery to the purchaser in this State. 

(8) Other sales are in this State if: 
a. The receipts are from real or tangible personal property located in 

this State; or 
b. The receipts are from intangible property and are received from 

sources within this State; or 
c. The receipts are from services and the income-producing activities 

are in this State. 
(m) All business income of a railroad company shall be apportioned to this 

State by multiplying the income by a fraction, the numerator of which is the 
“railway operating revenue” from business done within this State and the 
denominator of which is the “‘total railway operating revenue” from all business 
done by the company as shown by its records kept in accordance with the 
standard classification of accounts prescribed by the Interstate Commerce 
Commission. 

“Railway operating revenue” from business done within this State shall mean 
“railway operating revenue” from business wholly within this State, plus the 
equal mileage proportion within this State of each item of “railway operating 
revenue’ received from the interstate business of the company. “Equal mileage 
proportion” shall mean the proportion which the distance of movement of 
property and passengers over lines in this State bears to the total distance of 
movement of property and passengers over lines of the company receiving such 
revenue. “Interstate business” shall mean “railway operating revenue” from 
the interstate transportation of persons or se erty into, out of. or through this 
State. If the Secretary of Revenue shall find, with respect to any particular 
company, that its accounting records are not kept so as to reflect with exact 
accuracy such division of revenue by State lines as to each transaction involvin 
interstate revenue, the Secretary of Revenue may adopt such regulations, Haued 
upon averages, as will approximate with reasonable accuracy the proportion of 
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interstate revenue actually earned upon lines in this State. Provided, that where 
a railroad is being operated by a partnership which is treated as a corporation 
for income tax purposes and pays a net income tax to this State, or if located 
in another state would be so treated and so pay as if located in this State, each 
partner’s share of the net profits shall be considered as dividends paid by a 
corporation for purposes of this Division and shall be so treated for inclusion in 
gross income, deductibility, and separate allocation of dividend income. 

(n) All business income of a telephone company shall be apportioned to this 
State by multiplying the income by a fraction, the numerator of which is gross 
operating revenue from local service in this State plus gross operating revenue 
from toll services performed wholly within this State plus the proportion of 
revenue from interstate toll services attributable to this State as shown by the 
records of the company plus the gross operating revenue in North Carolina from 
other service less the uncollectible revenue in this State, and the denominator 
of which is the total gross operating revenue from all business done by the 
company everywhere less total uncollectible revenue. Provided, that where a 
telephone company is required to keep its records in accordance with the 
standard classification of accounts prescribed by the Federal Communications 
Commission the amounts in such accounts shall be used in computing the 
apportionment fraction as provided in this subsection. 

(o) All business income of a motor carrier of property shall be apportioned by 
multiplying the income by a fraction, the numerator of which is the number of 
vehicle miles in this State and the denominator of which is the total number of 
vehicle miles of the company everywhere. The words ‘‘vehicle miles” shall mean 
miles traveled by vehicles owned or operated by the company hauling property 
for a charge or traveling on a scheduled route. 

(p) All business income of a motor carrier of passengers shall be BRuyS one 
by multiplying the income by a fraction, the numerator of which is the number 
of vehicle miles in this State and the denominator of which is the total number 
of vehicle miles of the company everywhere. The words “vehicle miles”’ shall 
mean miles traveled by vehicles owned or operated by the company carrying 
passengers for a fare or traveling on a scheduled route. 

(q) All business income of a telegraph company shall be apportioned by 
multiplying the income by a fraction, the numerator of which is the propert 
EAELNE plus the payroll factor plus the sales factor and the denominator of whic 
is three. 

The property factor shall be as defined in subsection (j) of this section, the 
payroll factor shall be as defined in subsection (k) of this section, and the sales 
factor shall be as defined in subsection (1) of this section. 

(r) All business income of an excluded corporation and of all other public 
utilities shall be apportioned by multiplying the income by the sales factor as 
determined under subsection (1) of this section. 
(GLa Lt any corporation believes that the method of allocation or 

apportionment as administered by the Secretary of Revenue has 
operated or will so operate as to subject it to taxation on a greater 
portion of its income than is reasonably attributable to business or 
earnings within the State, it shall be entitled to file with the Tax Review 
Board a petition setting forth the facts upon which its belief is based 
and its argument with respect to the application of the allocation 
formula. This petition shall be filed in such form and within such time 
as the Tax Keview Board may prescribe. The Board shali grant a 
hearing thereon. At least three members of the Tax Review Board shall 
attend any hearing pursuant to such petition. In such cases, the Tax 
Review Board’s membership shall be augmented by the addition of the 
Secretary of Revenue who shall sit as a member of said Board with full 
power to participate in its deliberations and decisions with respect to 
petitions filed under the provisions of this section. An informal record 
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containing in substance the evidence, contentions and arguments 
resented at the hearing shall be made. All members of the augmented 
ax Review Board shall consider such evidence, contentions and 

arguments and the decisions thereon shall be made by a majority vote 
of the augmented Board. 

(2) If the corporation shall employ in its books of account a detailed 
allocation of receipts and expenditures which reflects more clearly than 
the applicable allocation formula prescribed by this section the income 
attributable to the business within this State, application for permission 
to base the return upon the taxpayer’s books of account shall be 
considered by the Tax Review Board. The Board shall be authorized to 
permit such separate accounting method in lieu of applying the 
applicable allocation formula if the Board deems such method proper as 
best reflecting the income and earnings attributable to this State. 

(3) If the corporation shall show that any other method of allocation than 
the applicable allocation formula prescribed by this section reflects 
more clearly the income attributable to the business within this State, 
application for permission to base the return upon such other method 
shall be considered by the Tax Review Board. The application shall be 
accompanied by a statement setting forth in detail, with full 
explanations, the method the corporation believes will more near] 
reflect its income from business within this State. If the Board shall 
conclude that the allocation formula prescribed by this section allocates 
to this State a greater portion of the net income of the corporation than 
is reasonably attributable to business or earnings within this State, it 
shall determine the allocable net income by such other method as it shall 
find best calculated to assign to this State for taxation the portion of 
the corporation’s net income reasonably attributable to its business or 
earnings within this State. 

(4) There shall be a presumption that the appropriate allocation formula 
reasonably attributes to this State the portion of the corporation’s 
income earned in this State, and the burden shall rest upon the 
corporation to show the contrary. The relief herein authorized shall be 
granted by the Board only in cases of clear, cogent and convincing proof 
that the petitioning corporation is entitled thereto. No corporation shall 
use any alternative formula or method other than the applicable 
allocation formula provided by statute in making a report or return of 
its income to this State except upon order in writing of the Board, and 
any return in which any alternative formula or other method, other than 
the applicable allocation formula prescribed by statute, is used without 
permission of the Board shall not be a lawful return. 
When the Board determines, pursuant to the provisions of this 

subsection, that an alternative formula or other method more 
accurately reflects the income allocable to North Carolina and renders 
its decision with regard thereto, the corporation shall allocate its net 
income for future years in accordance with such determination and 
decision of the Board so long as the conditions constituting the basis 
upon which the decision was made remain unchanged or until such time 
as the business method of operation of the corporation changes. 
Provided, however, that the Secretary of Revenue may, in his 
discretion, with respect to any subsequent year, require the corporation 
to furnish information relating to its property, operations, and 
activities. 

(5) A corporation which proposes to do business in this State may file a 
petition with the Board setting forth the facts upon which it contends 
that the applicable allocation formula will allocate a greater portion of 
the corporation’s future income to North Carolina than will be 
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reasonably attributable to its proposed business or contemplated 
earnings within the State. Upon a proper showing in accordance with 
the procedure described above for determinations by the Board, the 
Board may authorize such corporation to allocate income from its 
future business to North Carolina on the basis prescribed by the Board 
under the provisions of this section for such future years if the 
conditions constituting the basis upon which the Board’s decision is 
made remain unchanged and the business operations of the corporation 
continue to conform to the statement of proposed methods of Pistia 
operation presented by the corporation to the Board. 

en the Secretary of Revenue asserts liability under the formula 
adjustment decision of the Tax Review Board, an aggrieved corporation 
may pay the tax and bring a civil action for recovery under the 
provisions of Article 9. (1939, c. 158, s. 311; 1941, c. 50, s. 5; 1948, c. 400, 
S. 4; 1945, c. 752, s. 8; 19538, c. 1802, s. 4; 1955, c. 1350, s. 18; 1957, c. 1340, 
s. 4; 1959, c. 1259, s. 4; 1963, c. 1169, s. 2; c. 1186; 1967, c. 1110, s. 3; 1978, 
c. 476, s. 198; c. 1287, s. 4.) 

Editor’s Note. — A number of the cases in the 
following note were decided under provisions 
similar to this section appearing in § 105-134 
prior to the 1967 amendment thereto. 

For note on constitutionality of income 
allocation formulae under former § 105-134 as 
applied to corporations, see 9 N.C.L. Rev. 470. 
For note as to allocation of interstate corporate 
income, etc., under former § 105-134, see 36 
N.C.L. Rev. 156 (1958). For case construing the 
early income tax laws, see Hans Rees’ Sons v. 
North Carolina ex rel. Maxwell, 283 U.S. 123, 51 
S. Ct. 385, 75 L. Ed. 879 (1931). 

Purpose of Apportionment. — The 
imposition of the income tax upon a base which 
reasonably represents the proportion of the 
trade or business carried on within the State is 
designed to meet the due process requirement 
that a state show a sufficient nexus between 
such a tax and the transaction within a state for 
which the tax is an exaction, and the 
proscriptions of the Commerce Clause of the 
federal Constitution which permit a state to tax 
only that part of a corporation’s net income from 
multistate operations which is attributable to 
earnings within the taxing state. Gulf Oil Corp. 
v. Clayton, 267 N.C. 15, 147 S.E.2d 522 (1966). 

“Compensation”. — Article 4 of the Revenue 
Act was extensively revised in 1967 and this new 
section dealing with the payroll factor clarified 
the provisions of former § 105-134 so as to make 
it plain that “compensation” to be included 
means “wages, salaries, commissions and any 
other form of remuneration paid to employees 
for personal services.” Myrtle Desk Co. v. 
Clayton, 8 N.C. App. 452, 174 S.E.2d 619 (1970). 
The State has the right to collect 

nondiscriminatory income taxes imposed ona 

foreign corporation if the taxes are imposed 
solely on that part of the corporation’s income 
earned within the State in its interstate business, 
and reasonably attributable to its interstate 

business done or performed within the borders 
of this State. American Bakeries Co. v. Johnson, 
259 N.C. 419, 181 S.E.2d 1 (1968). 
Burden of Showing Statutory Assessment 

Unconstitutional. — Where the Commissioner 
(now Secretary) of Revenue assessed an income 
tax against a foreign corporation operating a 
manufacturing plant in this State in accordance 
with the provisions of § 311 of the Revenue Act 
of 1929, without regard to its intangible 
property, the Commissioner’s (now Secretary’s) 
assessment was upheld upon appeal where the 
corporation failed to show that such method of 
allocation was unconstitutional in its application 
to the corporation. State ex rel. Maxwell v. 
Kent-Coffey Mfg. Co., 204 N.C. 365, 168 S.E. 397 
(1933), aff'd, 291 U.S. 642, 54 S.Ct. 437, 78 L. Ed. 
1040 (1934). 
Method of Apportionment Not Intrinsically 

Arbitrary Will Be Sustained. — In determining 
the amount of income of a foreign corporation 
subject to taxation by a state the difficulty of 
making an exact apportionment is apparent and 
hence, when the state has adopted a method not 
intrinsically arbitrary, it will be sustained until 
proof is offered of an unreasonable and 
arbitrary application in particular cases. 
American Bakeries Co. v. Johnson, 259 N.C. 419, 
131 S.E.2d 1 (1968). 

But Evidence May Be Received to Show 
Arbitrary Application in Particular Case. — 
When there are different taxing jurisdictions, 
each competent to lay a tax with respect to what 
lies within, and is done within, its own borders, 

and the question is necessarily one of 
apportionment, evidence may always be received 
which tends to show that a state has applied a 
method, which, albeit fair on its face, operates so 
as to reach profits which are in no just sense 
attributable to transactions within _ its 
jurisdiction. American Bakeries Co. v. Johnson, 
259 N.C. 419, 181 S.E.2d 1 (1968). 
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If Result Unjust, Additional Factors May Be 

Added to Formula. — If the apportionment 
formula produces an unjust result, differing and 
additional factors may be added. Clark Equip. 
Co. v. Johnson, 261 N.C. 269, 134 S.E.2d 327 
(1964). 
By Action of Tax Review Board. — When a 

complaining taxpayer establishes by evidence, 
clear, cogent and convincing, an inequitable 
result, the Tax Review Board may, in cases 
where the corporation keeps its books in such 
manner as to establish the income earned in this 
State, use the company’s separate bookkeeping 
and accounting system to ascertain that portion 
of the income earned in North Carolina. Clark 
Equip. Co. v. Johnson, 261 N.C. 269, 134 S.E.2d 
327 (1964). 

But Taxpayer May Also Pay under Protest 
and Sue for Refund. — A taxpayer contending 
that an additional assessment of income tax is 
invalid is not required to proceed under 
provisions such as subsection (s) of this section, 
but may pay the tax under protest, make proper 
demand for refund and, upon refusal, bring suit 
under § 105-267. Sayles Biltmore Bleacheries, 
Inc. v. Johnson, 266 N.C. 692, 147 S.E.2d 177 
(1966). 

The purpose of provisions such as subsection 
(s) of this section was not to provide either a 

substitute for, or an alternative to, 8 105-267, 
but to afford relief from the apportionment 
formula of this section when it operates to tax a 
greater portion of a corporation’s income than is 
reasonably attributable to business in this State. 
Gulf Oil Corp. v. Clayton, 267 N.C. 15, 147 S8.E.2d 
522 (1966). 

It was not the intention of the legislature, 
when it amended the predecessor of this section 
in 1958, to require a corporation to secure a 
ruling from the augmented Tax Review Board 
before it might have the superior court 
determine the legality of a tax assessment 
against specific items of its income earned 
outside of North Carolina, no part of which, it 
contends, is allocable to North Carolina. Gulf Oil 
Corp. v. Clayton, 267 N.C. 15, 147 S.E.2d 522 
(1966). 
Mortgage Guaranty Insurance Company 

Not “Excluded Corporation”. — A mortgage 
guaranty insurance company is not an “‘excluded 
corporation” under subdivision (a)(4). Opinion of 
Attorney General to Mr. W.B. Matthews, 
Director, Corporate Income and Franchise Tax 
Division, North Carolina Department of 
Revenue, 46 N.C.A.G. 34 (1976). 
Tax on Foreign Corporation Doing 

Exclusively Interstate Business. — An income 

tax imposed under former § 105-134 ona foreign 
corporation doing an exclusively interstate 
business as a motor carrier of freight did not 
impose a burden on interstate commerce in 
contravention of the United States Constitution, 
since no tax would be imposed if such 
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corporation should have no net income earned in 
North Carolina by reason of its interstate 
business, and the tax was imposed only upon 
that portion of its, net income which was 
reasonably attributable to its interstate business 
done within the borders of the State, without any 
discrimination against the taxpayer either in the 
admeasurement of the tax or the means for 
enforcing it, and the tax not being upon the 
franchise to engage in business. ET & WNC 
Transp. Co. v. Currie, 248 N.C. 560, 104 S.E.2d 

403 (1958), aff’d, 359 U.S. 28, 79 8S. Ct. 602, 3 L. 
Ed. 625 (1959), construing § 105-134 as it stood 

before the 1957 amendment. 
In the collection of income taxes under former 

§ 105-134 from a foreign corporation doing an 
exclusively interstate business in North 
Carolina there was no violation of the “due 
process of law” provision of the Fourteenth 
Amendment to the federal Constitution or of the 
“law of the land” provision of N.C. Const.. Art. 
I,819. ET & WNC Transp. Co. v. Currie, 248 
N.C. 560, 104 S.E.2d 403 (1958), aff’d, 359 U.S. 
28, 79 S. Ct. 602, 3 L. Ed. 625 (1959), construing 
§ 105-1384 as it stood before the 1957 
amendment. 
Apportionment of Income of Unitary 

Business. — The fact that the corporate 
enterprise is a unitary one, in the sense that the 
ultimate gain is derived from the entire 
business, does not mean that for the purpose of 
taxation the activities which are conducted in 
different jurisdictions are to be regarded as 
component parts of a single unit so that the 
entire net income may be taxed in one state 
regardless of the extent to which it may be 
derived from the conduct of the enterprise in 
another state. American Bakeries Co. v. 
Johnson, 259 N.C. 419, 181 S.E.2d 1 (1968). 

Although a unitary business (a concern that is 
carrying on one kind of business, the component 
parts of which are too closely connected and 
necessy to each other to justify division or 
separate consideration, as independent units) 
may produce an income which must be allocated 
to two or more states in which its activities are 
carried on, such business may not be split up 
arbitrarily and conventionally in applying the 
tax laws; there must be some logical reference to 
the production of income. American Bakeries Co. 
v. Johnson, 259 N.C. 419, 181 8.E.2d 1 (1968). 

In apportioning the income of a _ unitary 
business to determine how much of it is subject 
to state taxation the formula used must give 
adequate weight to the essential elements 
responsible for the earning of the income. 
American Bakeries Co. v. Johnson, 259 N.C. 419, 

131 S.E.2d 1 (1963). 
Mutual Dependency’ of _ Interrelated 

Activities Sustains Apportionment Formula. 
— In allocating for taxation by this State a part 
of the net income of a unitary business operating 
in this State and several other states, it is not 
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required that its equipment appropriately 
employed in this State be equally productive 
with that employed in the other states, but the 
mutual dependency of the interrelated activities 
in futherance of the entire business sustains an 
apportionment formula which results in a 
reasonable approximation of its income earned 
here, it being required only that the formula not 
be intrinsically arbitrary or produce an 
unreasonable result. Virginia Elec. & Power Co. 
v. Currie, 254 N.C. 17, 118 S.E.2d 155, appeal 
dismissed, 367 U.S. 910, 81 S. Ct. 1919, 6 L. Ed. 
2d 1250 (1961). 
Taxation of Dividends Received by Foreign 

Corporation from Foreign Subsidiary. — For 
purposes of taxation in a parent-subsidiary 
relationship, where the corporate separation is 
maintained and the subsidiary conducts its own 
business, the subsidiary, not the parent, is doing 
the business. American Bakeries Co. v. Johnson, 
259 N.C. 419, 131 S.E.2d 1 (1968). 

The mere fact that a foreign corporation 
engaged in business in this and other states, 
owns a subsidiary corporation in another state, 
which subsidiary does no business in North 
Carolina and owns no property in this State but 
is engaged in a similar business to that of the 
parent corporation, does not of itself require the 
parent corporation to prorate the dividends 
received from such subsidiary to all the states in 
which the parent corporation does business. 
American Bakeries Co. v. Johnson, 259 N.C. 419, 
131 S.E.2d 1 (1968). 

There was no legal basis for requiring a 
foreign corporation to pay income taxes to the 
State on the dividends received from its 
subsidiary, where the subsidiary was neither a 
customer nor a retail outlet of the parent 
corporation, and the dividends were paid out of 
earnings of the subsidiary no part of which was 

CH. 105. TAXATION § 105-180.5 

earned from business conducted or transacted in 
the State. American Bakeries Co. v. Johnson, 259 
N.C. 419, 181 S.E.2d 1 (1968). 

Taxation of Dividends Received’ by 

Domesticated Corporation from Foreign 
Subsidiary. — Where the separate entities of 
the domesticated parent and its foreign, 
dividend-paying subsidiary (engaged in a similar 
business outside of North Carolina) are 

maintained — each transacting its own business 
as a distinct corporation and dealing with the 
other as if no parent-subsidiary relation existed 
— North Carolina cannot tax the subsidiary’s 
dividends even though they are included in the 
parent’s ultimate gains. Gulf Oil Corp. v. 
Clayton, 267 N.C. 15, 147 S.E.2d 522 (1966). 

The test for determining whether income of a 
foreign subsidiary may be taxed in this State is 
not solely whether the business of a foreign 
subsidiary is similar to that in which the 
domesticated parent is engaging in North 
Carolina or elsewhere, or whether it has had 
business transactions with the parent elsewhere 
in the world. Conceding both similarity of 
businesses and _ intercorporate transactions 
outside the State, yet the dividend income which 
the subsidiary pays the parent cannot be 
constitutionally allocated to North Carolina and 
prorated for income taxation unless (1) it is 

attributable to business activities within this 
jurisdiction or (2) the activities of the 
corporations are so interrelated as to make it 
impossible to identify the various sources of the 
taxpayer’s total earnings with reasonable 
certainty. Gulf Oil Corp. v. Clayton, 267 N.C. 15, 
147 S.E.2d 522 (1966). 

Cited in In re Dickinson, 281 N.C. 552, 189 
S.E.2d 141 (1972); Fieldcrest Mills,-Inc. v. 
Coble, 290 N.C. 227 S.E.2d 562 (1976). 

§ 105-130.5. Adjustments to federal taxable income in determining State 
net income. — (a) The following additions to federal taxable income shall be 
made in determining State net income: 

(1) Taxes based on or measured by net income by whatever name called and 
excess profits taxes; 

(2) Interest paid in connection with income exempt from taxation under this 
Division; 

(3) The contributions deduction allowed by the Internal Revenue Code; 
(4) Interest income earned on bonds and other obligations of other states 

or their political subdivisions, less allowable amortization on any bond 
acquire on or after January 1, 1963; 

(5) The amount by which gains have been offset by the capital loss 
carryover allowed under the Internal Revenue Code. All gains 
recognized on the sale or other disposition of assets must be included 
in determining State net income or loss in the year of disposition; 

(6) The net operating loss deduction allowed by the Internal Revenue Code; 
n a 

(7) PPE deductions allowable under sections 241 to 247, inclusive, of the 
nternal Revenue Code. 
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(8) Depreciation or amortization claimed for federal income tax purposes in 
connection with facilities for the handicapped as such facilities are 
defined in subdivision (10) of subsection (b) of this section, provided the 
cost of such facilities has been previously deducted for State income tax 
purposes. 

(9) Payments to or charges by a parent, subsidiary or affiliated corporation 
in excess of fair compensation in all intercompany transactions of any 
kind whatsoever pursuant to the Revenue Laws of this State. 

(10) The amount of property taxes allowed under Division IV of this Article 
during the taxable year as a credit against the taxpayer’s income tax. 

(b) The following deductions from federal taxable income shall be made in 
determining State net income: 

(1) Interest upon the obligations of the United States or its possessions, to 
the extent included in federal taxable income: Provided, interest upon 
the obligations of the United States shall not be an allowable deduction 
unless interest upon obligations of the State of North Carolina or any 
of its Ses subdivisions is exempt from income taxes imposed by the 
United States; 

(2) Payments received from a parent, subsidiary or affiliated corporation in 
excess of fair compensation in intercompany transactions which in the 
determination of the net income or net loss of such corporation were not 
allowed as a deduction under the Revenue Laws of this State; 

(3) The deductible portion of dividends from stock issued by any corporation 
as provided under G.S. 105-130.7; 

(4) Losses in the nature of net economic losses sustained by the corporation 
in any or all of the five preceding years pursuant to the provisions of 
G.S. 105-130.8. Provided, a corporation required to allocate and 
apportion its net income under the provisions of G.S. 105-130.4 shall 
deduct its allocable net economic loss only from total income allocable 
to this State pursuant to the provisions of G.S. 105-130.8; 

(5) Contributions or gifts made by any corporation within the income year 
to the extent provided under G.S. 105-130.9; 

(6) Amortization in excess of depreciation allowed for federal income tax 
purposes on the cost of any sewage or waste treatment plant and 
pecychme and resource recovering facilities or equipment as provided in 
G.S. 105-130.10; 

(7) Depreciation of emergency facilities acquired prior to January 1, 1955. 
Any corporation shall be permitted to depreciate any emergency 
facility, as such is defined in section 168 of the Internal Revenue Code, 
over its useful life, provided such facility was acquired prior to January 
1, 1955, and no amortization has been claimed on such facility for State 
income tax purposes; and 

(8) The amount of losses realized on the sale or other disposition of assets 
not allowed under section 1211 (a) of the Internal Revenue Code. All 
losses recognized on the sale or other disposition of assets must be 
included in determining State net income or loss in the year of 
disposition. 

(9) With respect to a shareholder of a regulated investment company, the 
portion of undistributed capital gains of such regulated investment 
company included in such shareholder’s federal taxable income and on 
which the federal tax paid by the regulated investment company is 
allowed as a credit or refund to the shareholder under section 852 of the 
Internal Revenue Code. 

(10) The entire amount of the cost of renovation to an existing building or 
facility owned by a taxpayer in order to permit physicall a adicatee 
persons to enter and leave such building or facility or to eee! effective 
use of the accommodations and facilities therein. The deduction shall be 
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taken in the year the renovation is completed, and shall be made in lieu 
of any depreciation or amortization of the cost of such renovation. 
“Building or facility” shall mean only a building or facility, or such part 
thereof as is intended to be used, and is actually used, by the general 
public. If such building or facility is owned by more than one owner, the 
cost of renovation shall be apportioned among or between the owners 
as their interests may appear. The minimum renovation required in 
order to entitle a taxpayer to claim the deduction herein provided shall 
include one or more of the following: the provision of ground level or 
ramped entrances, free movement between public use areas, and 
washroom and toilet facilities accessible to and usable by physically 
handicapped persons. 

(11) The amount by which the deduction for an ordinary and necessary 
business expense on the corporation’s federal income tax return was 
reduced or which was not allowed as a deduction because the 
corporation claimed in lieu of such amount a tax credit against its 
federal income tax liability for the income year. 

(12) Reasonable expenses, in excess of deductions allowed for federal 
income tax purposes, paid for reforestation and cultivation of 
commercially grown trees; provided, that this deduction shall be 
allowed only to those corporations in which the real owners of all the 
shares of such corporation are natural persons actively engaged in the 
commercial growing of trees, or the spouse, siblings, or parents of such 
persons. Provided further, that in no case shall a corporation be allowed 
a deduction for the same reforestation or cultivation expenditure more 
than once. 

(c) The following other adjustments to federal taxable income shall be made 
in determining State net income: 

(1) In determining State net income, no deduction shall be allowed for 
annual amortization of bond premiums applicable to any bond acquired 
prior to January 1, 1968. The amount of premium paid on any such bond 
Shall be deductible only in the year of sale or other disposition. 

(2) Federal taxable income must be increased or decreased to account for 
any difference in the amount of depreciation, amortization, or gains or 
losses REP ase oe to property which has been depreciated or amortized 
by use of a different basis or rate for State income tax purposes than 
peop federal income tax purposes prior to the effective date of this 
ivision. 

(3) No deduction shall be allowed for any direct or indirect expense 
applicable to dividend income fully deductible under G.S. 105-180.7 (5). 

(d) No gain or loss shall be recognized to a corporation from the sale or 
exchange by it of property within the 12-month period beginning on the date of 
the adoption by said corporation of a plan of complete liquidation if such gain 
or loss would not be recognized to such corporation for federal income tax 
purposes under the provisions of § 337 of the Federal Internal Revenue Code 
of 1954, including amendments, if any. 

(e) Notwithstanding any other provision of this section, any recapture of 
depreciation required under the Internal Revenue Code must be included in a 
corporation’s State net income to the extent required for federal income tax 
purposes. (1967, c. 1110, s. 3; 1969, cc. 1118, 1124; 1971, c. 820, s. 1; c. 1206, s. 
Dee ee tS 18, 2 1G, 104.08).49-19 111. 2nd pess,,-¢11200, S: 11979) celts, 
Sete OU lock. 32,) 

Editor’s Note. — The 1977, 2nd Sess., The first 1979 amendment, effective for 
amendment, effective Jan. 1, 1980, and _ taxable years beginning on and after Jan. 1, 
applicable to taxable years beginning on and 1979, added subdivision (11) in subsection (b). 
after that date, added subdivision (a)(10). The second 1979 amendment, effective with 
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respect to taxable years beginning on and after uoted in Fieldcrest Mills, Inc. v. Coble, 290 
est 1, 1979, added subdivision (12) of subsection a 586, 227 S.E.2d 562 (1976). é. 

§ 105-130.6. Subsidiary and affiliated corporations. — The net income of a 
corporation doing business in this State which is a parent, subsidiary or affiliate 
of another corporation shall be determined by eliminating all payments to or 
charges by a parent, subsidiary or affiliated corporation in excess of fair 
compensation in all intercompany transactions of any kind whatsoever. If the 
Secretary of Revenue shall find as a fact that a report by such corporation does 
not disclose the true earnings of such corporation on its business carried on in 
this State, the Secretary may require that such corporation file a consolidated 
return of the entire operations of the parent corporation and of its subsidiaries 
and affiliates, including its own operations and income, and shall determine the 
true amount of net income earned by such corporation in this State as provided 
herein. The combined net income of such corporation and of its parent, 
subsidiaries and affiliates shall be apportioned to this State by use of the 
appaei ae apportionment formula required to be used by such corporation under 
G.S. 105-130.4. In such cases there shall be included in the apportionment 
formula the property, payrolls and sales of all corporations for which the return 
is made. For the purposes of this section, a corporation shall be deemed a 
subsidiary of another corporation hereby designated the parent corporation, 
when, directly or indirectly, it is subject to control by such other corporation by 
stock ownership, interlocking directors, or by any other means whatsoever 
exercised by the same or associated financial interests, whether such control is 
direct or through one or more subsidiary, affiliated, or controlled corporations, 
and a corporation shall be deemed an affiliate of another corporation when both 
are directly or indirectly controlled by the same parent corporation or by the 
same or associated financial interests by stock ownership, interlocking directors, 
or by any other means whatsoever, whether such control be direct or through 
one or more subsidiary, affiliated or controlled corporations. Upon such finding 
by the Secretary of Revenue, the consolidated return authorized by this section 
may be required whether the parent or controlling corporation or interests or its 
subsidiaries or affiliates, other than the taxpayer, are or are not doing business 
in this State. 

If such consolidated return is required and is not filed within 60 days after 
demand, said parent, subsidiary or affiliated corporation shall be subject to the 
penalty provided in this act for failure to file return and, in addition, shall be 
subeg! to the penalty provided in G.S. 105-230, and in such event the provisions 
of G.S. 105-236 shall apply. 

Such parent, subsidiary or affiliated corporation shall incorporate in its return 
required under this section such information as the Secretary of Revenue may 
reasonably require for the determination of the net income taxable under this 
division, and shall furnish such additional information as the Secretary may 
reasonably require. If the return does not contain the information therein 
required or such additional information is not furnished within 30 days after 
demand, the corporation shall be subject to a penalty of one hundred dollars 
OO for each day’s omission, in addition to the penalty provided in G.S. 

If the Secretary finds that the determination of the income of a parent, 
subsidiary or affiliated corporation under a consolidated return as herein 
provided will produce a greater or lesser figure than the amount of income 
earned in this State, he may readjust the determination by reasonable methods 
of computation to make it conform to the amount of income earned in this State; 
and if the corporation contends the figure produced is greater than the earnings 
in this State, it shall within 30 days after notice of such determination, file with 
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the Secretary a statement of its objections and of an alternative method of 
determination with such detail and proof as the Secretary may require, and the 
Secretary shall consider the same in determining the income earned in this State. 
In making such determination, the findings and conclusions of the Secretary 
shall be presumed to be correct and shall not be set aside unless shown to be 
plainly wrong. (1939, c. 158, s. 318%; 1941, ec. 50, s. 5; 1948, c. 400, s. 4; 1945, c. 
nee 1959, cHl 259 nssn4y Ss 1966 cAli10).s.133 1971 0)1228 98i1;5.1973,'. 476, 
s. 193. 

Taxation of Dividends Received by Applied in NCNB Mtg. Corp. v. Coble, 31 N.C. 
Domesticated Corporation from Foreign App. 248, 228 S.E.2d 776 (1976). 
Subsidiary. — See same catchline in note to 
§ 105-130.4. 

§ 105-130.7. Deductible portion of dividends. — Dividends from stock issued 
by any corporation shall be deducted to the extent herein provided. 

(1) As soon as may be practicable after the close of each calendar year, the 
Secretary of Revenue shall determine from each corporate income tax 
return filed with him during such year, and due from the filing 
corporation during such year, the proportion of the entire net income 
or loss of the corporation allocable to this State under the provisions of 
G.S. 105-1380.4, except as provided herein; if a corporation has a net 
income in North Carolina and a net loss from all sources wherever 
located, or if a corporation has a net loss in North Carolina and a net 
income from all sources wherever located, the Secretary shall require 
the use of the allocation fraction determined under the provisions of 
G.S. 105-130.4. A corporation which is a stockholder in any such 
corporation shall be allowed to deduct the same proportion of the 
dividends received by it from such corporation during its income year 
ending at or after the end of such calendar year. No deduction shall be 
allowed for any part of any dividend received by such corporation from 
any corporation which filed no income tax return with the Secretary of 
Revenue during such calendar year. 

(2) Dividends received by a corporation from stock in any insurance 
company of this State taxed under,the provisions of G.S. 105-228.5 shall 
be deductible by such corporation, and a proportionate part of any 
dividends received from stock in any foreign insurance corporation 
shall be deductible, such part to be determined on the basis of the ratio 
of premiums reported for taxation in this State to total premiums 
collected both in and out of this State. 

(3) A corporation shall be allowed to deduct such proportionate part of 
dividends received by it from a regulated investment company or a real 
estate investment trust, as defined in G.S. 105-130.12, as represents and 
corresponds to income received by such regulated investment cs 
or real estate investment trust which would not be taxed by this State 
if received directly by the corporation. 

(3a) Dividends received on shares of capital stock owned in a stock-owned 
savings and loan association taxed under Article 8D of this Chapter 
shall ie deductible. 

(4) Notwithstanding the provisions of subdivisions (1) through (8a) of this 
section, a corporation which, at the close of its taxable year, has its 
commercial domicile within North Carolina shall be allowed to deduct 
all dividends received from corporations in which it owns more than 
fifty percent (50%) of the outstanding voting stock. 

(5) Notwithstanding any other provisions of this Division, a corporation 
which is a shareholder in a holding company having its commercial 

431 



§ 105-130.8 CH. 105. TAXATION § 105-130.8 

domicile in North Carolina shall be allowed as a deduction an amount 
equal to those dividends received by it from such holding Te oe ; 
multiplied by a fraction, the numerator of which shall be the dividends 
received by such holding company attributable to North Carolina, and 
the denominator of which shall be the gross dividends received by such 
holding company. For purposes of this section, ‘dividends attributable 
to North Carolina” shall be the amount of dividend income received by 
the holding company on stock owned in other corporations equal to the 
total of the proportion of each of such corporation’s dividends as shall 
be determined deductible by the Secretary under subdivisions (1) 
through (8a) of this section; provided that a holding company having its 
commercial domicile in North Carolina which owns more than fifty 
percent (50%) of the outstanding voting stock of one or more holding 
companies as defined in this subdivision shall be permitted a deduction 
for all dividends received from such holding companies and all other 
corporations in which it owns more than fifty percent (50%) of the 
outstanding voting stock. A shareholder of such a holding company 
shall determine the deductible portion of its dividends received from 
such holding company as hereinabove provided except that the amounts 
received from a subsidiary holding company as “dividends attributable 
to North Carolina” shall be determined as though the subsidiary 
corporation of the subsidiary holding company had paid the dividends 
directly to the parent holding company. 

For the purposes of this section and unless the context clearly 
requires a different meaning, “holding company” shall mean any cor- 
poration having its commerical domicile in North Carolina whose 
ordinary gross income consists of fifty percent (50%) or more of 
dividend income received from corporations in which it owns more than 
fifty percent (50%) of the outstanding voting stock, and “subsidiary” 
shall mean any corporation, more than fifty percent (50%) of whose 
outstanding voting stock is owned by another corporation. 

(6) In no case shall the total amount of dividends that are allowed as a 
deduction to a corporation as a result of the application of subdivisions 
(1) through (8a) of this section be in excess of fifteen thousand dollars 
($15,000) for the taxable year. (1939, c. 158, s. 322; 1941, c. 50, s. 5; 1943, 
c, 400, s. 4; c. 668; 1945, c. 708, s. 4; c. 752,.s. 3: 1947,.c. 501, s. 4; .c. 894: 
1949, c. 392, s. 3; 1951, c. 648, s. 4; c. 987, s. 4; 1953, c. 1081, s. 1; ¢: 1302, 
§242)1955,'0..1100 "ss liq is8 hisel* ce, loccule4e.c. 1640.18. 1; 1957, 
c. 1340, ss. 4, 8; 1959, c. 1259, s. 4; 1961, c. 201, s. 1; c. 1148; 1963, c. 1169, 
s. 2; 1965, c. 1048; 1967, c. 1110, s. 3; 1969, c. 1124; 1973, c. 476, s. 193; 
c. 10538, s. 3; 1975, c. 661, s. 2; 1979, c. 801, s. 33.) 

Editor’s Note. — The 1979 amendment, Taxation of Dividends Received’ by 

effective with respect to taxable years Domesticated Corporation from Foreign 
beginning on and after Jan. 1, 1979, added Subsidiary. — See same catchline in note to 
subdivision (3a), and substituted the references § 105-130.4. 
to subdivision (8a) for references to subdivision 
(3) in subdivisions (4), (5) and (6). 

§ 105-130.8. Net economic loss. — Net economic losses sustained by a 
corporation in any or all of the five preceding income years shall be allowed as 
a deduction to such corporation subject to the following limitations: 

(1) The purpose in allowing the deduction of a net economic loss of a prior 
year or years is that of granting some measure of relief to the 
corporation which has incurred economic misfortune or which is 
otherwise materially affected by strict adherence to the annual 
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accounting rule in the determination of net income. The deduction 
herein specified does not authorize the carrying forward of any 
particular items or category of loss except to the extent that such loss 
or losses shall result in the impairment of the net economic situation of 
the corporation so as to result in a net economic loss as hereinafter 
defined. 

(2) The net economic loss for any year shall mean the amount by which 
allowable deductions for the year other than prior year losses shall 
exceed income from all sources in the year including any income not 
taxable under this Division. 

(3) Any net economic loss of a prior year or years brought forward and 
claimed as a deduction in any income year may be deducted from net 
income of the year only to the extent that such carry-over loss from the 
prior year or years shall exceed any income not taxable under this 
Division received in the same year in which the deduction is claimed, 
except that in the case of a corporation required to allocate and 
apportion to North Carolina its net income, as Hound in this Division, 
only such proportionate part of the net economic loss of a prior year 
shall be deductible from total income allocable to this State as would be 
determined by the use of the allocation and apportionment provisions 
of G.S. 105-130.4 for the year of such loss. 

(4) A net economic loss eared forward from any year shall first be applied 
to, or offset by, any income taxable or nontaxable of the next 
succeeding year nerors any portion of such loss may be carried forward 
to a succeeding year. 

(5) For purposes of this section, any income item deductible in determining 
State net income under the provisions of G.S. 105-130.5 and any 
nonbusiness income not allocable to this State under the provisions of 
G.S. 105-130.4 shall be considered as income not taxable under this 
Division. 

(6) No loss shall either directly or indirectly be carried forward more than 
five years. (1939, c. 158, s. 322; 1941, c. 50, s. 5; 1948, c. 400, s. 4; c. 668; 
Leen Cds aiaCe le, Bao Lol, C0016 8..4°1C; O04; 1949 ¢ 392) 5, 
Deli Onoda hire Contes. 4: lung C= L0Gl, S11) C..1502,8..4; 19D, 
ClO sel tl bd lesa ls c0j13392.01842" cc 1843.5. 1::1957,.c,, 1340, ss. 
4,8; 1959, c. 1259, s. 4; 1961, c. 201, s. 1; c. 1148; 1963, c. 1169, s. 2; 1965, 
C. 11048 067 aeud 14 0yis.85) 

Editor’s Note. — Many of the cases in the 
following note were decided under § 105-147 
prior to the amendment thereof by Session Laws 
1967, c. 1110. 

For survey of 1976 case law on taxation, see 
55 N.C.L. Rev. 1083 (1977). 

Life Insurance Proceeds Constitute 
“Income Not Taxable” for Purposes of 
Computing the Net Economic Loss Deduction 
under this Section. — See opinion of Attorney 
General to Mr. Wiley A. Warren, Jr., Assistant 
Director, Corporate Income and Franchise Tax 
Division, 47 N.C.A.G. 29 (1977). 

This section is patterned after the net 
operating loss carryover deduction found in 

the 1939 federal Internal Revenue Code. 
Fieldcrest Mills, Inc. v. Coble, 290 N.C. 586, 227 
S.E.2d 562 (1976). 

This court in construing this section has 
looked to and relied upon federal cases 
applying the analogous federal deduction. 

Fieldcrest Mills, Inc. v. Coble, 290 N.C. 586, 227 

S.E.2d 562 (1976). 

Carry-Over Provisions Enacted as a Matter 
of Grace. — The General Assembly was under 

no constitutional or other legal compulsion to 

permit a net economic loss or losses deduction 

for a corporation from taxable income in a 

subsequent year or years. It enacted the 
carry-over provisions purely as a matter of 
grace, gratuitously conferring a benefit but 
limting such benefit to the net economic loss of 
the taxpayer after deducting therefrom the 
allocable portion of such taxpayer’s nontaxable 

income. Aberfoyle Mfg. Co. v. Clayton, 265 N.C. 

165, 143 S.E.2d 1138 (1965). 

The General Assembly was under no 

constitutional compulsion to allow any deduction 

whatever from income otherwise taxable in this 
State, because of a “net economic loss” in a prior 
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year. Dayco Corp. v. Clayton, 269 N.C. 490, 153 
S.E.2d 28 (1967). 

Determination of Deduction of Loss for 
Prior Years. — This section requires the 
inclusion of nontaxable income in arriving at an 
allowable deduction for carry-over purposes to 
be deducted from taxable income in a succeeding 
year. Dayton Rubber Co. v. Shaw, 244 N.C. 170, 

92 S.E.2d 799 (1956), decided prior to the 1963 
amendment to former § 105-147. 

The 1957 amendment to subdivision (9)d of 

former § 105-147 (predecessor of this section) 
enlarges the time for a loss carry-over and 
permits a taxpayer, in computing its income tax 
for the year 1957, to bring forward losses for the 
prior five years as a credit against income. Royle 
& Pilkington Co. v. Currie, 250 N.C. 726, 110 
S.E.2d 339 (1959), decided prior to the 1963 
amendment to former § 105-147. 

As to process provided for determining 
amount of deduction allowable to corporation on 
account of a “net economic loss” in a prior year, 
see Dayco Corp. v. Clayton, 269 N.C. 490, 153 
S.E.2d 28 (1967). 

Out-of-State Dividends and Capital Gains 
Received by Foreign Corporation Must Be 
Deducted. — Dividends received by a foreign 
corporation from shares of stock owned by it in 
nonsubsidiary corporations and capital gains 
received by it from the sale of shares of stock in 
such nonsubsidiary corporations, even though 
such income is derived from out-of-state 
transactions and is not taxable here, must be 
deducted from the amount of loss carry-over 
claimed by the corporation against its income 
taxable by this State in succeeding years, since 
the income derived from dividends and capital 
gains is “income not taxable under this 
Division.” Dayco Corp. v. Clayton, 269 N.C. 490, 
153 S.E.2d 28 (1967). 

As Must Nonrecognized Gain on 

Liquidation of Subsidiaries. — Plaintiff’s gain 
in the amount of $4,120,418.65 realized from the 
sale of its two wholly-owned subsidiaries 
constituted “income from all sources in the year 
including any income not taxable under this 
division”; consequently, plaintiff was not 
entitled to any net economic losses deduction as 
sought in its complaint. Aberfoyle Mfg. Co. v. 
Clayton, 265 N.C. 165, 143 S.E.2d 118 (1965). 

Deduction by Successor Corporation of Loss 
Sustained by Submerged Corporation. — 
Whether a successor corporation is entitled to 
deduct from its gross income an economic loss 
sustained by another corporation depends upon 
whether the successor corporation is for 
practical purposes the same and is engaged in 
continuing the business of the kind and 
character conducted by the corporation whose 
loss is claimed as a deduction. Good Will 
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Distribs. (Northern), Inc. v. Shaw, 247 N.C. 157, 

100 S.E.2d 334 (1957); Good Will Distribs., Inc. v. 

Currie, 251 N.C. 120, 110 S.E.2d 880 (1959). 
Where a corporation surviving a merger seeks 

to establish its right to deduct from its gross 
income an economic loss of one of its submerged 
corporations for a prior year as a carry-over 
under this section, and it appears from the facts 
alleged that the submerged corporation had a 
profit in the months of the fiscal year prior to the 
merger and that it had deducted its prior 
economic loss from such net income, leaving a 
balance on the loss side, and further, that as far 
as the facts alleged disclosed, to allow the 
surviving corporation to make such deduction 
would result in reducing the surviving 
corporation’s income tax liability which had 
accrued on the date of the merger, such 
deduction by the surviving corporation was 
disallowed. Good Will Distribs. (Northern), Inc. 
v. Shaw, 247 N.C. 157, 100 S.E.2d 334 (1957). 

The enactment of loss carry-over legislation 
by the General Assembly was purely a matter of 
grace. The provison should not be construed to 
give a “windfall” to a taxpayer who happens to 
have merged with other corporations. Its 
purpose is not to give a merged taxpayer a tax 
advantage over others who have not merged. 
Good Will Distribs., Inc. v. Currie, 251 N.C. 120, 
110 S.E.2d 880 (1959). 

In determining whether a_ successor 
corporation may claim a net economic loss 
suffered by a predecessor corporation, the court 
must find that the two corporations are the 
“same,” applying the continuity of business 
enterprise test. Fieldcrest Mills, Inc. v. Coble, 
290 N.C. 586, 227 S.E.2d 562 (1976). 

The continuity of business enterprise theory, 
the test used in determining whether a successor 
corporation may claim a net economic loss 
suffered by its predecessor, means that where a 
loss corporation and a gain corporation are 
merged, premerger losses may be offset against 
post-merger gains only to the extent that the 
business (or group of assets) which was 
previously operating at a loss is now operating 
at a profit. Fieldcrest Mills, Inc. v. Coble, 290 
N.C. 586, 227 S.E.2d 562 (1976). 

The forgiveness of an indebtedness by an 

officer-stockholder constitutes a contribution 
to capital and does not constitute income of the 
corporation. Foreman Mfg. Co. v. Johnson, 261 
N.C. 504, 185 S.E.2d 205 (1964). 

Hence, the forgiveness of such indebtedness 
does not offset a net operating loss of a 
corporation for a taxable year, and the 
corporation is entitled to carry forward such 
loss. Foreman Mfg. Co. v. Johnson, 261 N.C. 504, 

135 S.E.2d 205 (1964). 
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§ 105-130.9. Contributions. — Contributions shall be allowed as a deduction 
to the extent and in the manner provided as follows: 

(1) Charitable contributions as defined in section 170(c) of the Internal 
Revenue Code, exclusive of contributions allowed in subdivision (2) of 
this section, shall be allowed as a deduction to the extent provided 
herein. The amount allowed as a deduction hereunder shall be limited 
to an amount not in excess of five percent (5%) of the corporation’s net 
income as computed without the benefit of this subdivision or 
subdivision (2) of this section. Provided, that a carryover of 
contributions shall not be allowed and that contributions made to North 
Carolina donees by corporations allocating a part of their total net 
income outside this State shall not be allowed under this subdivision, 
but shall be allowed under subdivision (3) of this section. 

(2) Contributions by any corporation to the State of North Carolina, any of 
its institutions, instrumentalities, or agencies, any county of this State, 
its institutions, instrumentalities, or agencies, any municipality of this 
State, its institutions, instrumentalities, or agencies, and contributions 
or gifts by any corporation to educational institutions located within 
North Carolina, no part of the net earnings of which inures to the 
benefit of any private stockholders or dividend. For the purpose of this 
subdivision, the words “educational institution” shall mean only an 
educational institution which normally maintains a regular faculty and 
curriculum and normally has a regularly organized body of students in 
attendance at the place where the educational activities are carried on. 
The words “educational institution” shall be deemed to include all of 
such institution’s departments, schools and colleges, a group of 
“educational institutions” and an organization (corporation, trust, 
foundation, association or other entity) organized and operated 
exclusively to receive, hold, invest and administer property and to make 
expenditures to or for the sole benefit of an “educational institution”’ 
or group of “educational institutions.” 

(3) Corporations allocating a part of their total net income outside. North 
Carolina under the provisions of G.S. 105-130.4 shall deduct from total 
income allocable to North Carolina contributions made to North 
Carolina donees qualified under subdivisions (1) and (2) of this section 
or made through North Carolina offices or branches of other donees 
qualified under the above-mentioned subdivisions of this section; 
provided, such deduction for contributions made to North Carolina 
donees qualified under subdivision (1) of this section shall be limited in 
amount to five percent (5%) of the total income allocated to North 
Carolina as computed without the benefit of this deduction for 
contributions. (1939, c. 158, s. 322; 1941, c. 50, s. 5; 1943, c. 400, s. 4; ¢. 
66S; 1945) c? TOS) sz 4° co 752, sto, 1947> c..501,/8.'4:.¢. 894° 1949) c: 392. 
Brea lvoe C048, 4s dois 8.4 Lops, CG. L0ol a ue Gy Joe, Su44 185s, 
Pea rl anie se 1 OGe lnoe nae C.1o40..8, leildol, CokoaUcse. 
458: 1959,.c.1259,8.'42-1961. c. 201.-s::1;.¢, 1148; 1963..c. 1169, s..251965, 
c. 1048° 1967, c11110%8;-3;.1969):¢..1175,'s.1;1978, ¢.-1287; st 4.) 

§ 105-130.10. Amortization of air-cleaning devices, waste treatment 
facilities and recycling facilities. — In lieu of any depreciation allowance, at the 
option of the corporation, a deduction shall be allowed for the amortization, 
based on a period of 60 months, of the cost of: | 

(1) Any air-cleaning device, sewage or waste treatment plant, including 
waste lagoons, and pollution abatement equipment purchased or 
constructed and installed which reduces the amount of air or water 
pollution resulting from the emission of air contaminants or the 
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discharge of sewage, industrial waste, or other polluting materials or 
substances into the outdoor atmosphere or streams, lakes, rivers, or 
coastal waters. The deduction provided herein shall apply also to the 
facilities or equipment of private or public utilities built and installed 
primarily for the purpose of providing sewer service to residential and 
outlying areas. The deduction provided for in this subdivision shall be 
allowed by the Secretary of Revenue only upon the condition that the 
corporation claiming such allowance shall furnish to the Secretary a 
certificate from the Department of Natural Resources and Community 
Development certifying that the Environmental Management 
Commission has found as a fact that the air-cleaning device, waste 
treatment Cee or other pollution abatement equipment purchased or 
constructed and installed as above described has actually been 
constructed and installed and that such construction, plant or 
equipment complies with the requirements of said Environmental 
Management Commission with respect to such devices, construction, 
plants or equipment, that such device, plant or equipment is being 
effectively operated in accordance with the terms and conditions set 
forth in the permit, certificate of approval, or other document of 
approval issued by the Environmental Management Commission, and 
that the primary purpose thereof is to reduce air or water pollution 
resulting from the emission of air contaminants or the discharge of 
sewage and waste and not merely incidental to other purposes and 
functions. 

(2) Purchasing and installing equipment or constructing facilities for the 
purpose of recycling or resource recovering of or from solid waste. The 
deduction provided for in this subdivision shall be allowed by the 
Secretary of Revenue only upon the condition that the corporation 
claiming such allowance shall furnish to the Secretary a certificate 
from the Department of Human Resources certifying that the 
Department of Human Resources has found as a fact that the 
equipment or facility has actually been purchased, installed or 
constructed, that it is in conformance with all rules and regulations of 
the Department of Human Resources, and that recycling or resource 
recovering is the primary purpose of the facility or equipment. 

The deduction herein nrouideth tor shall also be allowed as to plants or 
equipment constructed or installed after January 1, 1955, but only with respect 
to the undepreciated value of such plants or equipment. (1939, c. 158, s. 322; 1941, 
c. 50, s. 5; 1943, ch. 400, s. 4; c. 668; 1945, c. 708, s. 4; c. 752, s. 3; 1947, c. 501, s. 
4: c. 894; 1949, ¢. 392, s. 3; 1951, c. 643,'s. 4; ¢.. 987, s. 4; 1958, c: 1081, s. 1; c. 1802, 
s. 4: 1955; 'enT100%s.1; ¢:1331, s.cl: e6713382, 1842 ¢:1843: s. 43-1957, c. 1340, 
ss. 4, 8; 1959, c. 1259, s. 4; 1961, c. 201, s. 1; c. 1148; 1963, c 1169, s..2; 1965, c. 
1048; 1967; ch 1110, s..8; 1969,.c. 817;1973) ¢: 476; s..193% on 1262; 228; 19785, c. 
164,.83.8% 1977; cy U(19 s.t4:) 

Editor’s Note. —The 1977 amendment Session Laws 1977, ¢. 771, s. 22, contains a 
substituted “Natural Resources and Community _ severability clause. 
Development” for “Natural and Economic 
Resources” in the third sentence of subdivision 
(1). 

§ 105-130.10A. Amortization of equipment mandated by OSHA. — (a) In 
lieu of any depreciation allowance, at the option of the corporation, a deduction 
shall be allowed for the amortization, based on a period of 60 months, of the cost 
of any equipment mandated by the Occupational Safety and Health Act (OSHA), 
including the cost of planning, acquiring, constructing, modifying, and installing 
said equipment. 
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(b) For the purposes of this section and G.S. 105-147(13)d, the term 
“equipment mandated by the Occupational Safety and Health Act’ is any 
tangible personal property and other buildings and structural components of 
buildings, which is acquired, constructed, reconstructed, modified, or erected 
after January 1, 1979; and which the taxpayer must acquire, construct, install, 
or make available in order to comply with the occupational safety and health 
standards adopted and promulgated by the United States Secretary of Labor or 
the Commissioner of Labor of North Carolina, and the term “‘occupational safety 
and health standards” includes but is not limited to interim federal standards, 
consensus standards, any proprietary standards or permanent standards, as well 
as wore emergency standards which may be adopted by the United States 
Secretary of Labor, promulgated as provided by the Occupational Safety and 
Health Act of 1970, (Public Law 91-596, 91st Congress, Act of December 29, 
1970, 84 Stat. 1950) and which standards or regulations are published in the Code 
of Federal Regulations or otherwise puede: promulgated under the 
Occupational Safety and Health Act of 1970 or any alternative rule, regulation 
or standard promulgated by the Commissioner of Labor of North Carolina as 
provided in G.S. 95-131. (1979, c. 776, s. 1.) 

Editor’s Note. — Session Laws 1979, c. 776, s. 
3, makes the act effective Jan. 1, 1980. 

§ 105-130.11. Conditional and other exemptions. — (a) The following 
organizations shall be exempt from taxation under this Division except as 
provided in subsections (b) and (c) of this: section: 

(1) Fraternal beneficiary societies, orders or associations 
a. Operating under the lodge system or for the exclusive benefit of the 

members of a fraternity itself operating under the lodge system, 
and 

b. Providing for the payment of life, sick, accident, or other benefits to 
the members of such society, order or association, or their 
dependents; | 

(2) Every building and loan associations [association], and savings and loan 
associations subject to capital stock tax and/or excise tax under Article 
8D of this Chapter; and any cooperative banks without capital stock 
organized and operated for mutual purposes and without profit, and 
electric and telephone membership corporations organized under 
Chapter 117 of the General Statutes; 

(3) Cemetery corporations and corporations organized for religious, 
charitable, scientific, literary, or educational purposes, or for the 
prevention of cruelty to children or animals, no part of the net earnings 
of which inures to the benefit of any private stockholder or individual; 

(4) Business leagues, chambers of commerce, merchants’ associations, or 
boards of trade not organized for profit, and no part of the net earnings 
of which inures to the benefit of any private stockholder or individual; 

(5) Civic leagues or organizations not organized for profit, but operated 
exclusively for the promotion of social welfare; 

(6) Clubs organized and operated exclusively for pleasure, recreation, and 
other nonprofitable purposes, no part of the net earnings of which 
inures to the benefit of any private stockholder or member; 

(7) Farmers’ or other mutual hail, cyclone, or fire insurance companies, 
mutual ditch or irrigation companies, mutual or cooperative telephone 
companies, or like organizations of a purely local character the income 
of which consists solely of assessments, dues and fees collected from 
members for the sole purpose of meeting expenses; 
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(8) Farmers’, fruit growers’, or like organizations organized and operated 
as sales agents for the purpose of marketing the products of members 
and turning back to them the proceeds of sales, less the necessary 
bluse expenses, on the basis of, the quantity of product furnished by 
them; 

(9) Mutual associations formed under G.S. 54-111 through 54-128 to conduct 
agricultural business on the mutual plan and marketing associations 
organized under G.S. 54-129 through 54-158. 

Nothing in this subdivision shall be construed to exempt any 
cooperative, mutual association or other organization from an income 
tax on net income which has not been refunded to patrons on a 
patronage basis and distributed either in cash, stock, certificates, or in 
some other manner that discloses to each patron the amount of his 
patronage refund. Provided, in arriving at net income for purposes of 
this subdivision, no deduction shall be allowed for dividends paid on 
capital stock. Patronage refunds made after the close of the taxable 
year and on or before the fifteenth day of the ninth month following 
the close of such year shall be considered as made on the last day of 
such taxable year to the extent the allocations are attributable to 
income derived before the close of such year; provided, that no 
stabilization or marketing organization which handles agricultural 
products for sale for producers on a pool basis shall be deemed to have 
realized any net income or profit in the disposition of a pool or any part 
of a pool until all of the products in that pool shall have been sold and 
the pool shall have been closed; provided, further, that a pool shall not 
be deemed closed until the expiration of at least 90 days after the sale 
of the last remaining product in that pool. Such cooperatives and other 
area ir shall file an annual information return with the Secretary 
of Revenue on forms to be furnished by the Secretary and shall include 
therein the names and addresses of all persons, patrons and/or 
shareholders, whose patronage refunds amount to ten dollars ($10.00) 
or more; and 

(10) Insurance companies paying the tax on gross premiums as specified in 
G.S. 105-228.5. 

(11) Corporations or organizations, such as condominium associations, 
homeowner associations, or cooperative housing corporations not 
organized for profit, the membership of which is limited to the owners 
or occupants of residential units in the condominium, housing 
development or cooperative housing corporation, and operated 
exclusively for the management, operation, preservation, maintenance 
or landscaping of the common areas and facilities owned by such 
corporation or organization or its members situated contiguous to such 
houses, apartments or other dwellings or for the management, 
operation, preservation, maintenance and repair of such houses, 
apartments or other dwellings owned by the corporation or 
organization or its members, but only if no part of the net earnings of 
such corporation or organization mures (other than through the 
performance of related services for the members of such corporation 
or organization) to the benefit of any member of such corporation or 
organization or other person. 

(b) Organizations described in subdivision (1), (3), (4), (5), (6), (7), (8) or (9) of 
subsection (a) of this section shall be subject to the tax provided for in G.S. 
105-130.3 to the following extent: 

Gross income derived by any organization from any trade or business the 
conduct of which is not substantially related (aside from the need of the 
organization for income) to the exercise or performance of those functions 
constituting the basis for its exemption in subsection (a) of this section, less all 
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deductions allowed by this Division directly connected with carrying on such 
trade or business and less one thousand dollars ($1,000); provided, this 
paragraph shall not apply to interest, royalties, dividends or rents; provided 
further, this paragraph shall not apply to any trade or business (i) in which 
substantially all the work in carrying on such trade or business is performed for 
the organization without compensation; or (ii) which is the selling of 
merchandise, substantially all of which is given to it; (ili) which is carried on by 
an organization described in G.S. 105-130.11(a)(3) primarily for the convenience 
of its members, students, patients or employees. Provided further, this 
paragraph shall not apply to net income derived from research (i) performed by 
a college, university or hospital; or (ii) performed for the United States, its 
instrumentalities or any state or political subdivision thereof; or (ii) performed 
by an organization operated primarily for the purpose of carrying on 
Soe eee a research, the results of which are freely available to the general 
public. 

(c) Organizations described in subdivision (11) of subsection (a) of this section 
shall be subject to the tax provided for in G.S. 105-130.3 on its unrelated business 
income. For purposes of this subsection the term “unrelated business income” 
means gross income (excluding any membership income), less the deductions 
allowed by this Article which are directly connected with the production of such 
unrelated business income. The term “membership income” means the gross 
income from assessments, fees, charges, or similar amounts received from 
members of the organization for expenditure in the preservation, maintenance, 
and management of the common areas and facilities of or the residential units 
in the condominium or housing development. (1939, c. 158, s. 314; 1945, c. 708, 
Simate (D27SA514049.-c. 39% $.'8:19510-¢..93'7)S.nln1955; chiglsis.d; 1957, c. 
Was. 4.190970). 1209"s8:.4°11963,.c. L169 sa2-aloGls cal llOus: 3519735 c.476, 
s. 193: c. 1053, s. 4; 1975, c. 19, s. 28; c. 591, s. 2.) 

Income realized by an_ educational educational institution and is used exclusively 
institution of another state from the rental of 
real estate owned by it in this State is exempt 
from income taxes under this section, when such 

for educational purposes. In re Vanderbilt Univ., 

252 N.C. 748, 114 S.E.2d 655 (1960), decided 
under former 8 105-138. 

income is placed in the general fund of such 

§ 105-130.12. Regulated investment companies and real estate investment 
trusts. — Any organization or trust which, in the opinion of the Secretary of 
Revenue of North Carolina, qualifies as either a “regulated investment 
company’ under the provisions of United States Code Annotated Title 26, § 851, 
or as a “real estate investment trust” under the provisions of United States Code 
Annotated Title 26, 8 856, and which files with the North Carolina Department 
of Revenue its election to be treated as a “regulated investment company,” or 
as a “real estate investment trust” shall be taxed under this Division upon only 
that part of its net income which is not distributed or declared for distribution 
to shareholders during the income year or by the time required by law for the 
filing of the return for the income year including the period of any extension of 
time granted for filing such return. (1963, c. 1169, s. 2; 1967, c. 110, s. 3; 1971, 
c: 820,.s. 2; 1973, c. 476, s: 1938:) 

§ 105-130.13. Special corporations. — A corporation electing to be taxed 
under subchapter S of chapter 1 of the Internal Revenue Code shall compute its 
State taxable income in the same manner as corporations not electing to be taxed 
ee subchapter S of chapter 1 of the Internal Revenue Code. (1967, c. 1110, 
s. 3. 
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§ 105-130.14. Corporations filing consolidated returns for federal income 
tax purposes. — Any corporation electing or required to file a consolidated 
income tax return with the Internal Revenue Service shall not file a consolidated 
return with the Secretary of Revenue, unless specifically directed to do so in 
writing by the Secretary, and shall determine its State net income as if a separate 
ah had been filed for federal purposes. (1967, c. 1110, s. 3; 1973, c. 476, s. 
198. 

§ 105-130.15. Basis of return of net income. — (a) The net income of a 
corporation shall be computed in accordance with the method of accounting 
regularly employed in keeping the books of such corporation, but such method 
of accounting must be consistent with respect to both income and deductions, but 
if in any case such method does not clearly reflect the income, the computation 
shall be made in accordance with such method as in the opinion of the Secretary 
of Revenue does clearly reflect the income, but shall follow as nearly as 
Hiaesidiae the federal practice, unless contrary to the context and intent of this 

ivision. 
The Secretary may in his discretion adopt the rules and regulations and any 

guidelines administered or established by the Internal Revenue Service unless 
contrary to any provisions of this Division. 

(b) ohanve of Income Year. — 
(1) A corporation may change the income year upon which it reports for 

income tax purposes without prior approval by the Secretary of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is 
used for filing income tax returns under the provisions of the Internal 
Revenue Code of 1954. 

If a corporation desires to make a change in its income year other 
than as provided above, it may make such change in its income year 
with the approval of the Secretary of Revenue, provided such approval 
is requested at least 30 days prior to the end of its new income year. 
A corporation which has changed its income year without requesting 

the approval of the Secretary of Revenue as provided in the first 
paragraph of this subdivision shall submit to the batretaiy of Revenue 
notification of any change in the income year after the change has been 
approved by the Federal Commissioner of Internal Revenue or his 
agent where application for permission to change is required by the 
Federal Commissioner of Internal Revenue with such notification 
stating that such approval has been received. Where application for 
change of the income year is not required by the Federal Commissioner 
of Internal Revenue, notification of the change of income year shall be 
submitted to the Secretary of Revenue with the short period return. 

(2) A return for a period of less than 12 months (referred to in this 
subsection as “short period’) shall be made when the corporation 
changes its income year. In such a case, the return shall be made for 
the short period beginning on the day after the close of the former 
taxable year and ending at the close of the day before the day 
designated as the first day of the new taxable year, except that a 
corporation changing to, or from, a taxable year varying from 52 to 53 
weeks shall not be required to file a short period return if such change 
results in a short period of 359 days or more, or less than seven days. 
Short period income tax returns shall be filed within the same period 
following the end of such short period as is required for full year 
returns under the provisions of G.S. 105-130.17. 

_ (c) Any foreign corporation not domesticated in this State shall not use the 
installment method of reporting income to this State unless such corporation 
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files a bond with the Secretary of Revenue in such amount and with such sureties 
as the Secretary shall deem necessary to secure the payment of any taxes which 
were deferred with respect to any installment transaction. 

(d) Notwithstanding any other provision of this Division, any corporation 
which uses the installment method of reporting income to this State and which 
is planning to withdraw from this State, merge, or consolidate its business, or 
terminate its business in this State by any other means whatsoever, shall be 
required to make a report for income tax purposes, to the Secretary of Revenue, 
of any unrealized or unreported income from installment sales made while doing 
business in this State and to pay any tax which may be due on such income. The 
manner and form for making such report and paying the tax shall be as 
prescribed by the Secretary. (1989, c. 158, s. 818; 1948, c. 400, s. 4; 1945, c. 708, 
83043 1949 Cs oI, SO DOs Cr tloloy on is Lupe Celo40) SR4- 1963 0c, 1169. Siem 
1967, c. 1110, s. 3; 1973, c. 476, s. 193.) 

§ 105-130.16. Returns. — Every corporation doing business in this State shall 
file with the Secretary of Revenue an income tax return under affirmation, 
showing therein specifically the items of gross income and the deductions 
allowed by this Division, and such other facts as the Secretary may require for 
the purpose of making any computation required by this Division. 

The return of a corporation shall be signed by either its president, 
vice-president, treasurer, assistant treasurer, secretary or assistant secretary. 
There shall be annexed to the return the affirmation of the officer signing the 
same, which shall be in the form prescribed in G.S. 105-130.17 of this Division, 
and the same penalties prescribed in G.S. 105-236 shall apply to any person 
making wilful misstatements in said returns. 
When the Secretary of Revenue has reason to believe that any corporation so 

conducts its trade or business in such manner as to either directly or indirectly 
distort its true net income and the net income properly attributable to the State, 
whether by the arbitrary shifting of income, through price fixing, charges for 
service, or otherwise, RHerebe the net income is arbitrarily assigned to one or 
another unit in a group of taxpayers carrying on business under a substantially 
common control, he may require such facts as he deems necessary for the proper 
computation of the entire net income and the net income properly attributable 
to the State, and in determining same the Secretary of Revenue shall have 
regard to the fair profit which would normally arise from the conduct of the 
trade or business. 
When any corporation liable to taxation under this Division conducts its 

business in such a manner as to either directly or indirectly benefit the members 
or stockholders thereof or any person interested in such business by selling its 
products or goods or commodities in which it deals at less than the fair price 
which might be obtained therefor, or where a corporation, a substantial portion 
of whose capital stock is owned either directly or indirectly by another 
corporation, acquires and disposes of the products of the corporation so owning 
a substantial portion of its stock in such a manner as to create a loss or improper 
net income for either of said corporations, or where a corporation, owning 
directly or indirectly a substantial portion of the stock of another corporation, 
acquires and disposes of the products of the corporation of which it so owns a 
substantial portion of the stock in such manner as to create a loss or improper 
net income for either of said corporations, the Secretary of Revenue may 
determine the amount of taxable income of any such corporations for the 
calendar or fiscal year, having due regard to the reasonable profits which, but 
for such arrangement or understanding, might or could have been obtained by 
the corporation or corporations liable to taxation under this Division from 
dealing in such products, goods or commodities. (1939, c. 158, s. 326; 1941, c. 50, 
s. 5; 1948, c. 400, s. 4; 1945, c. 708, s. 4; 1951, c. 648, s. 4; 1957, c. 1340, s. 4; 1967, 
c. 1110, s. 3; 1973, c. 476, s. 193.) 
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§ 105-130.17. Time and place of filing returns. — (a) Returns shall be in such 
form as the Secretary of Revenue may from time to time prescribe, and shall be 
filed with the Secretary at his office, or at any branch office which he may 
establish. The Secretary shall cause to be prepared blank forms for the said 
returns, and shall cause them to be distributed throughout the State, and shall 
furnish them upon request; but failure to receive or secure the form shall not 
relieve a corporation from the obligation of making any return herein 
required. 

) Except as otherwise provided in this section, the return of a corporation 
shall be filed on or before the fifteenth day of the third month following the close 
of its income year. An income year ending on any day other than the last day 
of the month shall be deemed to end on the last day of the calendar month ending 
nearest to the last day of a taxpayer’s actual income year. 

(c) In the case of mutual associations formed under G.S. 54-111 through 
54-128 to conduct agricultural business on the mutual plan and marketing 
associations organized under G.S. 54-129 through 54-158, which are required to 
file under subsection (a)(9) of G.S. 105-180.11, a return made on the basis of a 
calendar year shall be filed on or before the fifteenth day of the September 
following the close of the calendar year, and a return made on the basis of a 
fiscal year shall be filed on or before the fifteenth day of the ninth month 
following the close of the fiscal year. 

(d) In case of sickness, absence, or other disability or whenever in his 
judgment good cause exists, the Secretary may allow further time for filing 
returns. | 

(e) Any corporation which ceases its operations in this State before the end 
of its income year because of its intention to dissolve or to withdraw from this 
State, or because of a merger or consolidation or for any other reason 
whatsoever shall file its return for the then current income year within 75 days 
after the date it terminates its business in this State. 

(f) There shall be annexed to the return the affirmation of an officer of the 
corporation making the return in the following form: “ ‘Under penalties 
prescribed by law, I hereby affirm that to the best of my knowledge and belief 
this return, including any accompanying schedules and statements, is true and 
complete.’ If prepared by a person other than taxpayer, his affirmation is based 
on all information of which he has any knowledge.’ (1989, c. 158, s. 329; 1943, 
C2400) gmdes1 0515 c. 643.9449 1953 seul 3023-65461 955) ities. 5.215 19572 en 1340, 
8-4 19G3eer1 169s. 20 106THcr IO pero elOTa vc, 47648= lOsuer asi. sad.) 

§ 105-130.18. Failure to file returns; supplementary returns. — If the 
Secretary of Revenue shall be of the opinion that any corporation has failed to 
file a return or to include in a return filed, either intentionally or through error, 
items of taxable income he may require of such corporation a return or 
supplementary return, under affirmation, in such form as he shall prescribe, of 
all the items of income which the corporation received during the year for which 
the return is made, whether or not taxable under this Division. If from a 
supplementary return or otherwise the Secretary finds any items of income, 
taxable under this Division, have been omitted from the original return, or any 
items returned as taxable that are not taxable, or any item of taxable income 
overstated or understated, he may require any such item to be disclosed to him 
under affirmation of the corporation, and to be added to or deducted from the 
original return. Such supplementary return and the correction of the original 
return shall not relieve the corporation from any of the penalties to which it may 
be liable under the provisions of G.S. 105-236. The Secretary may proceed under 
the provisions of CS. 105-241.1, whether or not he requires a return or a 
supplementary return under this section. (1939, c. 158, s. 331; 1959, ¢c. 1259, s. 
871967 )"'e. 1110s: 8) 1973) e476" s.51938) 
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§ 105-130.19. Time and place of payment of tax. — (a) Except as otherwise 
provided in this section and in Article 4B of this Chapter, the full amount of the 
tax payable as shown on the face of the return shall be paid to the Secretary of 
Revenue at the office where the return is filed and within the time fixed by law 
for filing the return. 

(b) If the amount of the tax exceeds fifty dollars ($50.00), payment may be 
made in two equal installments: One half on the date the return is filed, and one 
half on or before the fifteenth day of the sixth month following the month in 
which the return was originally due to be filed, with interest on the deferred 
payment at the rate established pursuant to G.S. 105-241.1(i). If the amount of 
the tax exceeds four hundred dollars ($400.00), payment may be made in four 
equal installments: One fourth at the time of filing the return, one fourth on or 
before the fifteenth day of the third month following the month in which the 
return was originally due to be filed, one fourth on or before the fifteenth day 
of the sixth month following the month in which the return was originally due 
to be filed, and one fourth on or before the fifteenth day of the ninth month 
following the month in which the return was originally due to be filed with 
interest on deferred payments at the rate established pursuant to G.S. 
105-241.1(i). 

(c) In the event any deferred payment is not made when due, then the entire 
balance of the tax will immediately become due and collectible, and interest upon 
OER balance shall be added at the rate established pursuant to G.S. 
105-241.1(i). 3 

(d) The tax may be paid with uncertified check during such time and under 
such regulations as the Secretary of Revenue shall prescribe; but if a check so 
received is not paid by the bank on which it is drawn, the taxpayer by whom such 
check is tendered shall remain liable for the payment of the tax at for all legal 
penalties the same as if such check had not been tendered. (1939, ¢. 158, s. 332; 
1945, £400, 8431947 veu501, ‘sx4y 195101643, si4e1955;.¢c.. 1753.29 19592 ¢c4L259, 
a IDbSCMLOIRS Ae LU GH eral Oss S71 ON CfA Gt S195: OY cL dds. 
Th 

Editor’s Note. — The 1977 amendment, and second sentences of subsection (b) and for 

effective Jan. 1, 1978, substituted “established  ‘“‘of six percent (6%) per annum from the date the 

pursuant to G.S. 105-241.1(i)” for “of six percent return was orginally due to be filed until paid” 
(6%) per annum from the date the return was at the end of subsection (c). 

originally due to be filed” at the end of the first 

§ 105-130.20. Corrections and changes. — (a) If the amount of the taxable 
income for any year of any corporation subject to taxation under this Division, 
as reported or as reportable to the United States Treasury Department, is 
changed, corrected, or otherwise determined by the Commissioner of Internal 
Revenue or other officer of the United States of competent authority, such 
taxpayer, within two years after receipt of a final determination reflecting the 
changed, corrected or determined taxable income shall make return under oath 
or affirmation to the Secretary of Revenue of such taxable income. The 
Secretary of Revenue shall thereupon proceed to determine, from such facts or 
evidence as he may have brought to his attention or shall otherwise acquire, 

_ whether or not the same were considered or taken into account in the federal 
determination, the correct tax liability of such corporation for the year. If there 
shall be any additional tax due from such corporation, the same shall be assessed 
and collected; and if there shall have been an overpayment of the tax, the 
Secretary shall, within 30 days after the final determination of the tax liability, 
refund the amount of such overpayment. 

(b) Any corporation which fails to comply with this section as to making 
return of federally determined taxable income within the time specified shall be 
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subject to all penalties provided in G.S. 105-236, in the case of additional tax due, 
and shall forfeit its rights to any refund due by reason of federal changes. 

(c) When the corporation makes the return of federally determined taxable 
income the Secretary of Revenue shall make assessments or refunds based 
thereon within three years from the date the return required by this section is 
filed and not thereafter. If the corporation fails to make such return, no statute 
of limitations shall apply: Provided, that if the Department of Revenue receives 
from the United States government or any of its agents a report reflecting such 
federally determined taxable income, the Secretary of Revenue shall make 
assessment for taxes due based on such taxable income within five years from 
the date the report from the United States government or its agent is actually 
received and not thereafter. The assessment of tax or additional tax under this 
section shall not be subject to any statute of limitations except as provided in 
this section. 

(d) Nothing in this section shall be construed as preventing the Secretary of 
Revenue from making an assessment immediately following the receipt from 
any source of information concerning the correction, change in, or determination 
of net income of a taxpayer by the United States government. (1939, c. 158, s. 
Bia 9a. Cu OUL Ss, 4)01049,-C. o94,.6. 6 Lule. 1540, 8..14; 1969, Go l69) s.\2: 
1967; ¢/1110) s..8; 1978; cc. 476,/s..193:) 

§ 105-130.21. Information at the source. — (a) Every corporation having a 
place of business or having one or more employees, agents or other 
representatives in this State, in whatever capacity acting, including lessors or 
mortgagors of real or personal property, or having the control, receipt, custody, 
disposal, or payment of interest (other than interest coupons payable to the 
bearer), rent, salaries, wages, premiums, annuities, compensations, 
remunerations, emoluments or other fixed or determinable annual or periodical 
gains or profits paid or payable during any year to any taxpayer, shall make 
complete return thereof to the Secretary of Pavenite under such regulations and 
in such form and manner and to such extent as may be prescribed by him. The 
filing of any report in compliance with the provisions of this section by a foreign 
corporation shall not constitute an act in evidence of and shall not be deemed to 
be evidence that such corporation is doing business in this State. 

(b) Every corporation doing business or having a place of business in this 
State shall file with the Secretary of Revenue, on such form and in such manner 
as he may prescribe, the names and addresses of all taxpayers, residents of 
North Carolina, to whom dividends have been paid and the amount of such 
dividends during the income year. (1939, c. 158, s. 328; 1945, c. 708, s. 4; 1957, 
CAdo40y Ss Apek Ole Gol LO, S20 0 Let Conthd OseSereae oe) 

§ 105-130.22. Tax credit for construction of dwelling units for handicapped 
persons. — There shall be allowed to corporate owners of multifamily rental 
units located in North Carolina as a credit against the tax imposed by this 
Division, an amount equal to five hundred fifty dollars ($550.00) for each 
dwelling unit constructed by such corporate owner which conforms to the 
requirements of section (IIX) of the North Carolina Building Code for the 
taxable gen within which the construction of such dwelling unit is completed; 
provided, that credit will be allowed under this section only for the number of 
such dwelling units completed during the taxable year which were required to 
be built in compliance with Section (IIX) of the North Carolina Building Code; 
rovided further, that if the credit allowed by this section exceeds the tax 

imposed by this Division reduced by all other credits allowed by the provisions 
of this Division, such excess shall i allowed against the tax imposed by this 
Division for the next succeeding year; and provided further, that in order to 
secure the credit allowed by this section the corporation shall file with its income 
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tax return for the taxable year with respect to which such credit is to be claimed, 
a iM of the occupancy permit on the face of which there shall be recorded by 
the building inspector the number of units completed during the taxable year 
which conform to section (IIX) of the North Carolina Building Code. When he 
has recorded the number of such units on the face of the occupancy permit, the 
building inspector shall promptly make and forward a copy of the permit to the 
Special Office for the Handicapped, Department of Insurance. (1973, c. 910, s. 
11919 Co 8038 8sPl 2) 

Editor’s Note. — The 1979 amendment, 
effective with respect to taxable years 
beginning on and after Jan. 1, 1979, substituted 
“which were required to be built in compliance 

Code” for “which does not exceed five percent 
(5%) of the total of such units completed during 
the taxable year” at the end of the first proviso. 
The amendment also added the last sentence. 

with Section (IIX) of the North Carolina Building 

§ 105-130.23.. Credit against corporate income tax for solar hot water, 
heating and cooling. — (a) Any corporation which constructs or installs solar 
hot water, heating or cooling equipment in buildings to include residential 
buildings used or sold by the corporation for commercial or business purposes 
in North Carolina shall be allowed as a credit against the taxes imposed by this 
Division, an amount equal to twenty-five percent (25%) of the installation and 
equipment cost of the solar hot water, heating or cooling equipment; provided, 
that credit allowed under this section shall not exceed one thousand dollars 
($1,000) for any single building or each family dwelling unit of a zeae iE 
building which is individually metered for electric power or natural gas or wit 
separate furnace for oil heat paid for by the occupant; provided further, that in 
order to secure the credit allowed by this section, the taxpayer must own or 
control the building at the time the solar hot water, heating or cooling system 
is installed and payment (in part or total) for such equipment and installation 
must be made by the taxpayer during the tax year for which the credit is claimed; 
and the amount of credit eliawed for any one income year shall be limited to the 
amount of payment for such equipment made during the income year for which 
the credit is claimed and provided further, that if the credit allowed by this 
section exceeds the taxes imposed by this Division reduced by all other credits 
allowed by the provisions of this Division, such excess shall be allowed against 
the taxes imposed by this Division for the next three succeeding years. 

(b) For the purpose of this section, the term “solar hot water, heating and 
cooling equipment” means any hot water, heating, cooling, or heating and 
cooling equipment which meets the definitive performance criteria established 
by the U.S. Secretary of the Treasury or any other performance criteria 
BEDES ee ie published by the Secretary of Revenue. (1977, c. 792, s. 4; 1979, 
¢, Bi hls 

Editor’s Note. — Session Laws 1977, c. 792, s. 
11, makes this section effective for income years 
beginning on and after January 1, 1977. 

For statement of policy relative to Session 
Laws 1977, c. 792, see Session Laws 1977, ¢c. 792, 
BG: 

The 1979 amendment, effective with respect 
to taxable years beginning on and after Jan. 1, 
1979, substituted “established by the U.S. 

Secretary of the Treasury or any other 
performance criteria approved and published” 
for “prescribed pursuant to the provisions of the 
Solar Heating and Cooling Demonstration Act of 
1974 (42 U.S.C.A. § 5501, et seq.), and any 
amendments thereto, or any other performance 

criteria established” in subsection (b). 

Session Laws 1977, c. 792, s. 10, contains a 

severability clause. 

§ 105-130.24. Credit against corporate income tax for insulation, storm 
windows and storm doors in business buildings. — (a) During the period from 
January 1, 1977, through December 31, 1978, any corporation which installs new 
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or additional insulation, storm windows or storm doors in any building located 
in North Carolina which was constructed and occupied prior to January 1, 1977, 
and which is used by the corporation for commercial or business purposes shall 
be allowed as a credit against the taxes imposed by this Division, an amount 
equal to twenty-five percent (25%) of the cost of such insulation, storm windows 
or storm doors; provided, that credit allowed under this section shall not exceed 
one hundred dollars ($100.00) on any single building or for each family dwelling 
unit of a multi-dwelling building; provided further, that in order to secure the 
credit allowed by this section the taxpayer must be liable for payment of such 
insulation, storm windows or storm doors and such payment must be made by 
the taxpayer during the tax year for which the beedit is claimed. 

(b) The Secretary of Revenue is hereby authorized and directed to adopt rules 
and regulations requiring that said insulation, storm windows or storm doors 
shall have a useful life of at least three years and shall reduce heat loss or heat 
rian in accordance with minimum standards prescribed by the Building Codes 
ouncil. 
(c) In order to secure the credit allowed by this section, receipts for the 

payment of such insulation, storm windows or storm doors containing a brief 
description of such insulation, storm windows or storm doors must be provided 
upon the request of the Secretary of Revenue. 

(d) Notwithstanding any other provisions of this Division, the credit allowed 
by this section shall not exceed the amount of the tax imposed by this Division 
for the taxable year reduced by the sum of all other credits allowable under this 
Division. (1977, c. 792, s. 6.) 

Editor’s Note. — Session Laws 1977, c. 792, s. Session Laws 1977, c. 792, s. 10, contains a 
11, makes this section effective for income years _ severability clause. 
beginning on and after January 1, 1977. 

For statement of policy relative to Session 
Laws 1977, c. 792, see Session Laws 1977, c. 792, 
See 

§ 105-130.25. Credit against corporate income tax for construction of 
cogenerating power plants. — Any corporation, except a public utility as 
defined in G.S. 62-3(23), which constructs a cogenerating power plant in North 
Carolina shall be allowed a tax credit against the tax imposed by this division 
equal to ten percent (10%) of the costs required to purchase and install the 
electrical or mechanical power generation equipment of that plant; provided, 
that in order to secure the credit allowed by this section, the taxpayer must own 
or control such power plant at the time of construction, and payment in part or 
in whole for such construction and equipment must be wads ie the taxpayer 
during the tax year for which the credit is claimed; and the amount of credit 
allowed for any one income year shall be limited to ten percent (10%) of such 
costs paid during the year, and the credit allowed by this section shall not exceed 
the amount of the tax imposed by this Division for the taxable year reduced by 
the sum of all credits allowable under this Division, except for payments of tax 
made by or on behalf of the taxpayer. For purposes of this section, a 
cogenerating power plant is a power plant which sequentially produces electrical 
or mechanical power and useful thermal energy from the same primary energy 
source. The tax credit provided for in this section is not allowed to a corporation 
which constructs a cogenerating power plant whose combustion equipment uses 
residual oil, middle distillate oil, gasoline, natural gas or liquid propane gas 
(LPG) as a primary fuel. (1979, c. 801, s. 34.). 

Editor’s Note. — Session Laws 1979, c. 801,s. taxable years beginning on and after Jan. 1, 
34, makes the act effective with respect to 1979. 
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§ 105-130.26. Credit against corporate income tax for conversion of 
industrial boiler to wood fuel. — Any corporation which modifies or replaces 
an oil or gas-fired boiler or kiln used in the manufacturing process of a 
manufacturing business located in this State with one which is capable of 
burning wood shall be allowed as a credit against the tax imposed by this 
division, an amount equal to fifteen percent (15%) of the installation and 
equipment cost of such conversion; provided, that in order to secure the credit 
allowed by this section, the taxpayer must own or control the business in which 
such boiler or kiln is used at time of such conversion and payment in part or in 
whole for such installation and equipment must be made by the taxpayer during 
the tax year for which the credit is claimed; and the amount of credit allowed 
for any one income year shall be limited to fifteen percent (15%) of such costs 
paid during the year; and the credit allowed by this section shall not exceed the 
amount of the tax imposed by this Division for the taxable year reduced by the 
sum of all credits allowable under this Division, except for payments of tax made 
by or on behalf of the taxpayer. (1979, c. 801, s. 35.) 

Editor’s Note. — Session Laws 1979, c. 801,s. taxable years beginning on and after Jan. 1, 
35, makes the act effective with respect to 1979. 

§ 105-131: Repealed by Session Laws 1967, c. 1110, s. 3. 

Cross Reference. — For present provisions 
similar to the repealed section, see 88 105-130.1, 
105-134. 

§ 105-132: Transferred to § 105-135 by Session Laws 1967, c. 1110, s. 3. 

DIVISION II. INDIVIDUAL INCOME TAX. 

§ 105-133. Short title. — This Division of the income tax Article shall be 
known and may be cited as the Individual Income Tax Act. (1967, c. 1110, s. 3.) 

Cited in In re Dickinson, 281 N.C. 552, 189 
S.E.2d 141 (1972). 

§ 105-134. Purpose. — The general purpose of this Division is to impose a tax 
for the use of the State government upon the net income in excess of the 
exemptions herein allowed collectible annually: 

(1) Of every resident of this State. 
(2) Of every nonresident individual deriving income from North Carolina 

sources attributable to the ownership of any interest in real or tangible 
personal property in this State or deriving income from a business, 
trade, profession, or occupation carried on in this State. (1989, ¢. 158, 
S80 Leel 967s Card 1104533.) 

§ 105-135. Definitions. — For the purpose of this Division, and unless 
otherwise required by the context: 

(1) The word “corporation” includes joint-stock companies or associations 
and insurance companies. 

(2) The words “domestic corporation’ 
under the laws of this State. 

] mean any corporation organized 
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(3) The words ‘educational institution” mean only an educational institution 
which normally maintains a regular faculty and curriculum and 
normally has a regularly organized body of students in attendance at 
the place where its educational activities are carried on. 

(4) The word “fiduciary” means a_ guardian, trustee, executor, 
administrator, receiver, conservator, or any person, whether individual 
or corporation, acting in any fiduciary capacity for any person, estate 
or trust. 

(5) The words “fiscal year” mean an income year, ending on the last day of 
any month other than December. A taxpayer who pursuant to the 
provisions of § 441 (f) of the Federal Internal Revenue Code of 1954 has 
elected to compute his income tax liability to the United States on the 
basis of an annual period varying from 52 to 53 weeks, for any income 
year ending after August 16, 1954, shall compute his taxable income for 
the purposes of this Division on the basis of the same period used by 
such taxpayer in accordance with the Federal Internal Revenue Code 
of 1954 in computing his tax liability to the United States for such 
income year. 

(6) The words “foreign corporation” mean any corporation other than a 
domestic corporation. 

(7) The words “foreign country” mean any jurisdiction other than the one 
embraced within the United States. The words ‘United States,” when 
used in a geographical sense, include the states, the District of 
Columbia, and the possessions of the United States. 

(8) A “head of household” is a single individual, a widow, a widower, or a 
divorced individual who maintains a household, as hereinafter defined, 
which constitutes the principal place of abode during the major portion 
(188 days or more) of the taxable year of himself, herself, or his or her 
closely related dependent. An individual shall be considered as 
maintaining a household for the purposes of this subdivision only if over 
half the cost of maintaining the household during the taxable year is 
furnished by such individual. A “closely related dependent” for 
purposes of this subdivision shall be an individual for whom exemption 
is allowable under G.S. 105-149(a)(5)a. A “household” for purposes of 
this subdivision shall be a place of abode which shall include those 
accommodations normally required for both eating and sleeping. 

(9) The words “income year” or ‘“‘taxable year” mean the calendar year or 
the fiscal year upon the basis of which the net income is computed under 
this Division; provided, that if no fiscal year has been established, they 
mean the calendar year, except that in the case of a return made for 
a fractional part of a year under the provisions of this Division or under 
rules or regulations prescribed by the Secretary of Revenue, the words 
apes year” or “taxable year” mean the period for which such return 
is made. 

- (10) The word “‘individual” means a natural person. 
(11) The word “paid,” for the purposes of the deductions under this 

Division, means “paid or accrued” and the words “paid or accrued” 
shall be construed according to the method of accounting upon the basis 
of which the net income is computed under this Division. The word 
“received,” for the purpose of the computation of the net income under 
this Division, means “received or accrued,” and the words “received or 
accrued” shall be construed according to the method of accounting 
upon the basis of which the net income is computed under this Division. 

(12) The word “person” means an individual, a fiduciary, a partnership, or 
a corporation and includes an officer or employee of a corporation, or 
a member or employee of a Patera or of an_ individual 
proprietorship who as such officer, employee, or member is under a 
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duty to perform an act in meeting the requirements of this Division. 

(13) The word “resident”’ app Ute ony to individuals and includes, for the 

purpose of determining liability for the tax imposed with reference to 

the income of any income year, all individuals who, at any time during 

such income year, are domiciled in this State, or who, whether 

regarding their domicile as in this State or not, reside within this State 

for other than a temporary or transitory purpose. In the absence of 

convincing proof to the contrary, any individual who is present within 

the State for more than six months during such income year shall be 

deemed to be a resident of the State; but absence from the State for 

more than six months shall raise no presumption that the individual is 
not a resident of the State. 

If an individual was a resident of this State for only part of the income 

year, having moved into or removed from the State during such year, 

such individual shall, as to income received by him during the period of 

his residence, report for taxation all income required to be so reported 

by residents and shall, as to income received by him during the 

remainder of such year, report for taxation all income required to be so 

reported by nonresidents: Provided, that in the case of an individual 

removing from the State during such year, he shall not be regarded as 

having become a nonresident until he shall have both established a 

definite domicile elsewhere and abandoned any domicile he may have 

acquired in this State. 
The fact that an individual is a nonresident of the State at the time 

the tax becomes due and payable shall not affect his liability for the tax. 

(14) The word “taxpayer” includes any individual, subject to the tax 
imposed by this Division. 

(15) The words “Internal Revenue Code,” “Internal Revenue Code of 1954,” 

“Internal Revenue Code of 1954 as amended” and “United States 

Internal Revenue Code” mean the Internal Revenue Code of 1954 as 

from time to time amended by the Congress of the United States of 

America and in effect for the applicable taxable period. (1939, c. 158, s. 

302; 1941, c. 50, s. 5; 1955, c. 1881, s. 2; 1957, c. 1840, s. 4; 1968, c. 1169, 

s, 2: 1967, c. 1110, s. 3; 1969, c. 1075, s. 4; 1973, c. 476, s. POs Lore CG. 

657, s. 5; e. 900, s. 5; 1979, c. 801, s. 36.) 

Editor’s Note. — The first 1977 amendment, 
effective with respect to taxable years 
beginning on and after Jan. 1, 1977, rewrote 
subdivision (12). 

The second 1977 amendment, effective for 

The 1979 amendment, effective with respect 
to taxable years beginning on and after Jan. 1, 
1980, deleted “‘a six hundred dollar ($600.00)” 
following “individual for whom” in the third 
sentence of subdivision (8). 

income years beginning on or after Jan. 1, 1977, 
added subdivision (15). 

§ 105-136. Individuals. — A tax is hereby imposed upon every resident of this 

State which shall be levied, collected, and paid annually, with respect to the net 

income of the taxpayer as herein defined, and upon the net income derived from 

North Carolina sources of every nonresident individual which is attributable to 

the ownership of any interest in real or tangible personal property in this State 

or which is from a business, trade, profession, or occupation carried on in this 

State, computed at the following rates, after deducting the exemptions provided 

in this Division. 
On the excess over the amount legally exempted, up to two thousand dollars 

($2,000), three percent (3%). 
On the excess above two thousand dollars ($2,000), and up to four thousand 

dollars ($4,000), four percent (4%). 
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On the excess above four thousand dollars ($4,000), and up to six thousand 
dollars ($6,000), five percent (5%). 

On the excess over six thousand dollars ($6,000), and up to ten thousand 
dollars ($10,000), six percent (67). 

On the excess over ten thousand dollars ($10,000), seven percent (7%). (1989, 
.2163) Sh. 3LOMOS ete 13404544 967 ecrdd OY-8:.3.) 

This section imposes a tax on all of a 
resident’s net income. In re Dickinson, 281 N.C. 

552, 189 S.H.2d 141 (1972). 
Basis on Which Income Tax Is Levied on 

Nonresident Partner. — Section 105-142(c) 

determines the basis on which this section levies 
an income tax on a nonresident partner. In re 
Dickinson, 281 N.C. 552, 189 S.E.2d 141 (1972). 

Only the Portion of the Income Derived 
from State Taxed. — This section imposes a tax 

only on that portion of the net income of a 
nonresident which is derived from North 
Carolina sources. In re Dickinson, 281 N.C. 552, 

189 8.E.2d 141 (1972). 
Religious Order Member Not Exempt from 

Tax. — See opinion of Attorney General to Mr. 
J.A. Porter, Jr., Director, Division of Auditing 
and Accounting, State Board of Education, 40 
N.C.A.G. 841 (1970). 

§ 105-137. Year of assessment. — The tax imposed by this Division shall be 
assessed, collected, and paid in the year following the year for which the 
assessment is made, except as provided to the contrary in Article 4A of this 
iGhaptere(1939 Ged b8n9e513:81 9b9)-c81209,.59-2;.196%, GeL110,5.:3.) 

§ 105-138: Repealed by Session Laws 1967, c. 1110, s. 3. 

Cross Reference. — For present provisions 
similar to those of the repealed section, see 
§ 105-130.11. 

§ 105-138.1: Repealed by Session Laws 1967, c. 1110, s. 3. 

Cross Reference. — For present provisions 
similar to those of the repealed section, see 
§ 105-130.12. 

§ 105-139: Repealed by Session Laws 1967, c. 1110, s. 3. 

Cross Reference. — For present provisions 
relating to fiduciaries, see 88 105-160 through 
105-168. 

§ 105-140. Net income defined. — The words “net income” mean the gross 
income of a taxpayer, less the deductions allowed by this Division. (1939, c. 158, 
By oO Lo Cont LL os may 

Editor’s Note. — For comment discussing 
state adoption of federal taxing concepts, see 51 
N.C.L. Rev. 834 (1978). 
Quoted in In re Dickinson, 281 N.C. 552, 189 

S.E.2d 141 (1972). . 
Stated in Good Will Distributors (Northern), 

Inc. v. Shaw, 247 N.C. 157, 100 S.E.2d 334 (1957). 

Cited in Stiles v. Currie, 254 N.C. 197, 118 
S.E.2d 428 (1961); Ward v. Clayton, 276 N.C. 411, 
172 S.E.2d 531 (1970). 

§ 105-141. “Gross income” defined. — (a) Except as otherwise provided in 
subsection (b) of this section, “gross income” for purposes of this Division shall 
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mean all income in whatever form and from whatever source derived, including 
(but not limited to) the following items: 

(1) Compensation for services, including fees, commissions and similar 
items; 

(2) Gross income derived from business; 
(3) Gains derived from dealings in property; 
(4) Interest; 
(5) Rents; 
(6) Royalty; 
(7) Dividends; 
(8) Alimony and separate maintenance payments, subject to the provisions 

of G.S. 105-141.2; 
(9) Annuities, subject to the provisions of G.S. 105-141.1; 
(10) Income from life insurance and endowment contracts; 
(11) Pensions; 
(12) Income from discharge of indebtedness; 
(18) Distributive share of partnership income subject to the provisions of 

G.S. 105-142(e); 
(14) OS in respect of a decedent, subject to the provisions of G.S. 

105-142.1; 
(15) Income from an interest in an estate or trust; 
(16) Payments made by or on behalf of an employer by reason of death of 

an employee to the widow or heirs of the employee, subject to certain 
exclusions as provided in subsection (b) of this section; 

(17) Recovery of bad debts and similar items previously charged off; 
(18) Amounts received as reimbursement for losses of such nature as those 

allowable under subdivision (9)a and (9)b of G.S. 105-147 in excess of the 
adjusted basis of property, subject to the limitations in G.S. 105-144.1; 

(19) Prizes and awards, subject to the exceptions provided in subsection (b) 
of this section relating to scholarship and fellowship grants; and 

(20) Subject to the provisions of G.S. 105-141(b)(4), amounts received or 
made available from: 
a. Individual retirement accounts described in section 408(a) of the 

Internal Revenue Code of 1954 as amended; 
b. Individual retirement annuities described in section 408(b) of the 

Internal Revenue Code of 1954 as amended; and 
c. Retirement bonds described in section 409 of the Internal Revenue 

Code of 1954 as amended 
to the extent such amounts are includible in the recipient’s gross income 
under the Internal Revenue laws of the United States. 

(21) Reimbursement for moving expenses from one residence to another 
which is attributable to employment or self-employment must be 
included in gross income as a compensation for services when the 
income from the new principal place of employment is reportable for 
taxation to North Carolina under the provisions of this Division; 
provided, however, that when only a portion of the income earned at the 
new principal place of employment is reportable for taxation to North 
Carolina under the provisions of this Division, the moving expense 
reimbursement shall be apportioned for taxation by this State under 
rules and regulations prescribed by the Secretary of Revenue. 

(22) The amount of property taxes allowed under Division IV of this Article 
during the taxable year as a credit against the taxpayer’s income tax. 

(b) The Sieve “sross income” do not include the following items, which shall 
be exempt from taxation under this Division, but shall be reported in such form 
and manner as may be prescribed by the Secretary of Revenue: 

(1) The proceeds of life insurance policies and contracts paid upon the death 
of the insured to beneficiaries or to the estate of the insured. 
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(2) The amount received by the insured as a return of premium or premiums 
paid by him under life insurance endowment contracts, either during 
the term or at the maturity of the term mentioned in the contracts or 
upon surrender of the contract. 

(3) The value of property acquired by gift, bequest, devise or descent except 
as provided in GS, 105-142.1 (but the income from such property shall 
be included in gross income). 

(4) Interest upon the obligations of the United States or its possessions, or 
of the State of North Carolina, or of a political subdivision thereof, or 
of nonprofit educational institutions organized or chartered under the 
laws of the State of North Carolina: Provided, interest upon the 
obligations of the United States shall not be excluded from gross 
income unless interest upon obligations of the State of North Carolina 
or any of its political subdivisions is excluded from income taxes 
imposed by the United States. 

(5) Any amounts received as compensation for personal injuries or sickness 
(i) through accident or health insurance, (it) through health or accident 
plans financed by profit-sharing trusts or pension trusts, (iii) under 
workmen’s compensation acts or similar acts (which have been 
judicially declared to provide benefits in the nature of workmen’s 
compensation benefits, by whatever name called), and (iv) for damages 
(whether by suit or agreement); and any amounts received through 
self-funded reimbursement plans adopted by an employer for the 
benefit of his employees, reimbursing them for expenses incurred for 
their medical care or for the medical care of their spouses or their 
dependents; provided, that any amounts received from sources 
mentioned in this subdivision as reimbursement for medical care 
expenses incurred and claimed as a deduction in a prior year or in prior 
years shall be excluded only to the extent that such amounts exceed the 
deduction claimed under subdivision (11) of G.S. 105-147, except that 
nothing in this subdivision shall be construed as preventing a taxpayer 
from filing an amended return for a taxable year in which a medical 
deduction was claimed and allowed for the purpose of reducing the 
amount of the medical expense deduction claimed in such year by any 
reimbursement for such medical expenses received in a later year when 
a change in the prior year is not barred by the provisions of this 
Division. 

(6) The rental value of a home and the appurtenances thereof furnished to 
a minister of the gospel as a part of his compensation, or the rental 
allowance paid to him as a part of his compensation to the extent used 
by him to rent or provide a home including the appurtenances thereof; 
also the rental value of any homes and quarters and the appurtenances 
thereof furnished the officers and employees of orphanages whose 
duties require them to live on the premises and in buildings owned by 
such institutions as a part of their compensation. 

(7) The amounts received in lump sum or monthly payments of benefits 
under the Social Security Act. 

(8) The amounts received in lump sum or monthly payment benefits from 
retirement or pension systems of other states by former teachers or 
State employees of such states: Provided, this exclusion shall apply only 
to individuals receiving benefits from states which grant similar 
exclusions or exemptions for individual income tax purposes to retired 
members of the North Carolina Retirement System for Teachers and 
State Employees or which levy no income tax on individuals. 

(9) The gross income of an employee shall not include: 
a. The value of meals or lodging furnished for the convenience of the 

employer to the extent that the value of such meals or lodging is 
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excluded from gross income under the provisions of section 119 of 
the Internal Revenue Code of 1954 as amended; and 

b. Amounts expended by his employer for premiums on group life, 
accident, health, or hospitalization insurance plans for the benefit 
of the employee. 

(10) The amounts received as a scholarship at an educational institution (as 
defined in G.S. 105-135) or as a fellowship grant, including the value of 
contributed services and accommodations; and the amounts received to 
cover expenses for travel, research, clerical help, or equipment which 
are incident to such scholarship or fellowship grant to the extent that 
such amounts are exempt for federal income tax purposes under the 
provisions of section 117 of the Internal Revenue Code of 1954 as 
amended. 

(11) Amounts received by the estate, widow or heirs of an employee paid by 
or on behalf of one or more employers and paid by reason of death of 
any one employee to the extent of five thousand dollars ($5,000) with 
respect to the death of any one employee regardless of the number of 
employers making such payments, except that such exclusion shall not 
apply to amounts with respect to which the employee possessed, 
immediately before his death, a nonforfeitable right to receive the 
amounts while living, except that even though an employee possessed 
a nonforfeitable right immediately before his death to receive the 
amounts while living, the exclusion provided in this subdivision will still 
apply in those cases in which the total distributions are payable within 
one taxable year of the distributee to such a distributee by a pension, 
profit-sharing, stock bonus or annuity trust qualifying under the 
provisions of subsection (f)(1)a of G.S. 105-161, or plan qualifying under 
the provisions of section 401(a) of the Internal Revenue Code of 1954 
as amended. 

(12) Compensation received for active service as a member of the armed 
forces of the United States below the grade of commissioned officer; 
and so much of the compensation of a commissioned officer in such 
armed forces as does not exceed five hundred dollars ($500.00), for any 
month during any part of which such member served in a combat zone, 
or was hospitalized as a result of wounds, disease, or injury incurred 
while serving in a combat zone, except that this subdivision shall not 
apply with respect to compensation received while such member was 
hospitalized for any month beginning more than two years after the 
date of the termination of combatant activities in such zone. With 
respect to service in the combat zone designated for purposes of the 
Vietnam conflict, this subdivision shall not apply with respect to 
compensation received while such member was hospitalized for any 
month beginning after January 2, 1977. For the purposes of this 
subdivision, the term “commissioned officer’ does not include a 
warrant officer; the term “combat zone’ means an area which the 
President of the United States by executive order designates as an area 
in which armed forces of the United States are or have been engaged 
in combat; service is performed in a combat zone only if performed on 
or after the date designated by the President by executive order as the 
date of the commencing of combatant activities in such zone; and the 
term “compensation” does not include pension and retirement pay. 

(13) The amounts received in lump sum or monthly payments of benefits 
from retirement and pension funds established for firemen or 
law-enforcement officers by or under the control of cities or counties 
located in North Carolina; provided, that such amounts shall be exempt 
from income tax only if they would have been exempt under the 
provisions of either G.S. 143-166 (relating to the Law-Enforcement 
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Officers’ Benefit and Retirement Fund) or G.S. 128-31 (relating to 
North Carolina Local Governmental Employees’ Retirement Fund) if 
such cities or counties had elected to provide such benefits for firemen 
or law-enforcement officers under the provisions of such laws. 

(14) Any amount not to exceed three thousand dollars ($3,000) received 
during any year under a federal employee retirement program to which 
the employee made contributions suet his working years. 

(15) Amounts received by members of the armed forces as hostile-fire duty 
pay which is authorized by Public Law 88-132 enacted by the Congress 
of the United States on October 2, 1963. 

(16) All disability pay received from the United States government by 
reason of service in either the army, navy, marine corps, nurses’ corps, 
air corps, air force, or any of the armed services of the United States. 

(17) a. A portion of amounts contributed for the purchase of an annuity 
contract for an employee by an employer described in section 
501(c)(3) of the Federai Internal Revenue Code which is exempt 
from federal income tax under section 501(a) of such Code, or for 
an employee who performs services for an educational institution 
(as defined in G.S. 105-135(3)) by an employer which is a state, a 
political subdivision of a state, or an agency or instrumentality of 
any one or more of the foregoing, if such annuity contract is not 
purchased under a plan which meets the requirements of G.S. 
105-161(f)(1)a, and if the employee’s rights under the annuity 
contract are nonforfeitable except for failure to pay future 
premiums. However, such portion of amounts contributed by such 
employer for such annuity contract on or after such rights become 
nonforfeitable shall be excluded from the gross income of the 
Se for the taxable year only to the extent that the aggregate 
of such amounts does not exceed the exclusion allowance (as herein 
defined) for such taxable year. In addition, the employee shall 
include in his gross income the amounts received under such 
annuity contract for the year received as provided in G.S. 105-141.1 
(relating to annuities). 

b. For purposes of this subdivision, the “exclusion allowance” for an 
employee for the taxable year is an amount equal to the excess, if 
any, of (i) the amount determined by multiplying twenty percent 
(20%) of his includible compensation (as herein defined) by the 
number of years of service, over (ii) the aggregate of the amounts 
contributed by the employer for annuity contracts and excludible 
from gross income of the employee for any prior taxable year; 
provided, however, that in the case of an employee who makes an 
election under section 415(c)(4)(D) of the Internal Revenue Code of 
1954 as amended to have the provisions of section 415 apply, the 
exclusion allowance of the employee shall be computed under the 
provisions of section 415 of the Internal Revenue Code of 1954 as 
amended. 

For purposes of this subdivision, the term “includible 
compensation” means, in the case of any employee, the amount of 
compensation which is received from the employer described in the 
first paragraph of this subdivision, and which is includible in gross 
income for the most recent period (ending not later than the close 
of the taxable year) which under the following paragraph may be 
counted as one year of service. Such term does not include any 
amount contributed by the employer for any annuity contract to 
which this subdivision applies. 

In determining the number of years of service for purposes of 
this subdivision there shall be included (i) one year for each full 
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year during which the individual was a full-time employee of the 
organization purchasing the annuity for him, and (ii) a fraction of 
a year (determined as the Secretary of Revenue may prescribe) for 
each full year during which such individual was a part-time 
employee of such organization and for each part of a year during 
which such individual was a full-time or part-time employee of such 
organization. In no case shall the number of years of service be less 
than one. 

If for any taxable year of the employee this subdivision applies 
to two or more annuity contracts purchased by the employer, such 
contracts shall be treated as one contract. 

For purposes of this subdivision and G.S. 105-141.1(e) (relating 
to specific rules for computing employees’ contributions to annuity 
contract), if rights of the employee under an annuity contract 
described in the first paragraph of this subdivision change from 
forfeitable to nonforfeitable rights, then the amount (determined 
without regard to this subsection) includible in gross income by 
reason of such change shall be treated as an amount contributed by 
the employer for such annuity contract as of the time such rights 
become nonforfeitable. 

ce. For purposes of this Division, amounts paid by an employer 
described in paragraph a of this subdivision to a custodial account 
which satisfies the requirements of section 401(f)(2) of the Internal 
Revenue Code of 1954 as amended shall be treated as amounts 
contributed by him for an annuity contract for his employee if the 
amounts are paid to provide a retirement benefit for that employee 
and are to be invested in regulated investment company stocks to 
be held in that custodial account. For purposes of this Division, a 
custodial account which satisfies the requirements of section 
401(f)(2) of the Internal Revenue Code of 1954 as amended shall be 
treated in the same manner as an exempt trust qualifying under 
the provisions of G.S. 105-161(f)(1)a solely for purposes of taxing 
the income earned or received by such account. 

d. An amount distributed from an annuity contract described in this 
subdivision or a custodial account described in this subdivision 
which qualifies for rollover treatment as provided in the Internal 
Revenue Code of 1954 as amended, shall likewise qualify for 
rollover hereunder and shall be excluded from gross income to the 
extent such amount is excluded from gross income as provided in 
the Internal Revenue Code of 1954 as amended unless such 
exclusion is contrary to the context and intent of State law. 

(18) Any amount not to exceed three thousand dollars ($3,000) received by 
a taxpayer during any year as retired or retainer pay as a result of 
service in any of the armed forces of the United States. 

(19) Amounts earned during the income year by a pension, profit-sharing, 
stock bonus, or annuity plan established by an employer for the benefit 
of his employees or for himself and his employees, provided that such 
plan shall have been determined by the Internal Revenue Service to be 
a qualified plan for federal income tax purposes under the provisions 
of section 401(a) of the Internal Revenue Code of 1954 as amended; and 
amounts earned during the income year by an individual retirement 
account described in section 408(a) of the Internal Revenue Code of 
1954 as amended, or an individual retirement annuity described in 
section 408(b) of the Internal Revenue Code of 1954 as amended, 
provided that such individual retirement account or individual 
retirement annuity is exempt from federal income taxation under 
section 408(e) of the Internal Revenue Code of 1954 as amended. 
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(20) 

(21) 

(22) 

(23) 

(24) 

The amount of any reduction after December 31, 1973, in the retired 
or retainer pay of a member or former member of the uniformed 
services of the United States who has made an election under Chapter 
73 of Title 10 of the United States Code to receive a reduced amount of 
retired or retainer pay. 

In the case of any individual referred to in the preceding paragraph, 
all amounts received after December 31, 1978, as retired or retainer pay 
shall be excluded from gross income until there has been so excluded 
an amount equal to the consideration for the contract. The precedin 
sentence shall apply only to the extent that the amounts received would, 
but for such sentence, be includible in gross income. 

For the purpose of this subdivision and subsection (i) of G.S. 
105-141.1, the term “consideration for the contract” means, in respect 
of any individual, the sum of: (i) the total amount of the reductions 
before January 1, 1974, in his retired or retainer pay by reason of an 
election under Chapter 73 of Title 10 of the United States Code, and, (ii) 
any amounts deposited at any time by him pursuant to section 1488 of 
such Title 10. 
No amount shall be included in gross income by reason of the discharge 
of all or part of the indebtedness of an individual under a student loan 
if such discharge was pursuant to a provision of such loan under which 
all or part of the indebtedness of an individual would be discharged if 
the individual worked for a certain period of time in certain 
geographical areas or for certain classes of employers. 

For the purposes of this subdivision, the term “student loan” has the 
same meaning as found in section 2117(b) of the Internal Revenue Code 
of 1954 as amended. 
In the case of a North Carolina resident any amounts excludable from 
gross income as income earned by individuals in certain camps under 
the provisions of section 911 of the Internal Revenue Code of 1954 as 
amended and as exemptions for certain allowances received by civilian 
officers or employees of the government of the United States under the 
provisions of section 912 of the Internal Revenue Code of 1954 as 
amended. 
Educational expenses incurred by the employer for educational 
assistance to the employee to the extent excluded from federal gross 
income under the provisions of section 127 of the Internal Revenue 
Code of 1954 as amended. No deduction or credit shall be allowed under 
any other section of this Division for any amount excluded from income 
by reason of this section. 
In the case of an individual whose principal residence is damaged or 
destroyed by fire, storm, or other casualty, or who is denied access to 
his principal residence by governmental authorities because of the 
occurrence or threat of occurrence of such a casualty, gross income 
does not include amounts received by such individual under an 
insurance contract which are paid to compensate or reimburse such 
individual for living expenses incurred for himself and members of his 
household resulting from the loss of use or occupancy of such 
residence. The exclusion provided in this subdivision shall apply to 
amounts received by the taxpayer for living expenses incurred during 
any period only to the extent the amounts received do not exceed the 
amounts by which: 
a. The actual living expenses incurred during such period for himself 

and members of his household resulting from the loss of use or 
occupancy of their residence, exceeds 

b. The normal living expenses which would have been incurred for 
himself and members of his household during such period. 
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(25) Any amount, not exceeding one thousand five hundred dollars ($1,500), 
paid to an individual as compensation for the performance of duties as 
a member of the North Carolina organized militia, the National Guard 
as defined in G.S. 127A-3. 

(26) a. General Rule. — At the election of the taxpayer, gross income does 
not include gain from the sale or exchange of property if with 
respect to a sale or exchange of a residence on or after January 1, 
1979, 
1. The taxpayer has attained the age of 55 before the date of such 

sale or exchange, and 
2. During the five-year period ending on the date of the sale or 

exchange, such property has been owned and used by the 
taxpayer as his principal residence for periods aggregating 
three years or more. 

b. Limitation. — 
1. The amount of the gain excluded from gross income under 

sub-subdivision a. shall not exceed one hundred thousand 
dollars ($100,000) (not to exceed fifty thousand dollars 
($50,000) to each spouse with respect to property held by a 
husband and wife as tenants by the entirety or held as joint 
tenants with right of survivorship). 

2. Sub-subdivision a. shall not apply to any sale or exchange by the 
taxpayer if an election by the taxpayer or his spouse under 
sub-subdivision a. with respect to any other sale or exchange 
is in effect. 

ce. Election. — An election under sub-subdivision a. may be made or 
revoked at any time before the expiration of the period for making 
a claim for credit or refund of the tax imposed by this Article for 
the taxable year in which the sale or exchange occurred, and shall 
be made or revoked in such manner as the Secretary of Revenue 
shall prescribe. In the case of a taxpayer who is married, an election 
under sub-subdivision a. or a revocation thereof may be made only 
if his spouse joins in such election or revocation. 

d. Special Rules. — 
1. For purposes of this subdivision, if 

I. Property is held by a husband and wife as tenants by the 
entirety or held as joint tenants with right of survivorship, 

II. Such husband and wife make a joint return under section 
6013 of the Internal Revenue Code for the taxable year of 
the sale or exchange, and 

III. One spouse satisfies the age, holding, and use 
requirements of sub-subdivision a. with respect to such 
property, then both husband and wife shall be treated as 
satisfying the age, holding, and use requirements of 
sub-subdivision a with respect to such praperty: 

2. For purposes of this subdivision, if property is held by a husband 
and wife as tenants by the entirety or held as joint tenants with 
right of survivorship, they shall be treated as one person for 
purpose of determining a gain under this subdivision. After 
such gain has been determined, one half the gain shall be 
attributed as income to each spouse. In order to enjoy the 
benefits of the election with respect to entirety property or 
roperty held as joint tenants with right of survivorship, the 
usband and wife shall file a combined return. 

3. For purposes of this subdivision, in the case of an unmarried 
individual whose spouse is deceased on the date of the sale or 
exchange of property, if 
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I. The deceased spouse (during the five-year period ending on 
the date of the sale or exchange) satisfied the holding and 
use requirements of sub-subdivision a 2 with respect to 
the property, and 

II. No election by the deceased spouse under sub-subdivision 
a. is in effect with respect to a prior sale or exchange, then 
such individual shall be treated as satisfying the holding 
and use requirements of sub-subdivision a with respect to 
the property. 

4. For purposes of this subdivision, if the taxpayer holds stock as 
a tenant-stockholder (as defined in section 216 of the Internal 
Revenue Code) in a cooperative corporation (as defined in that 
section), then 
I. The holding requirements of sub-subdivision a. shall be 

applied to the holding of the stock, and 
II. The use requirements of sub-subdivision a. shall be applied 

to the house or apartment which the taxpayer was entitled 
to occupy as such stockholder. 

5. For purposes of this subdivision, the destruction, theft, seizure, 
requisition, or condemnation of property shall be treated as the 
sale of the property. 

6. In the case of property only a portion of which, during the 
five-year period ending on the date of the sale or exchange, has 
been owned and used by the taxpayer as his principal residence 
for periods aggregating three years or more, this subdivision 
shall apply with respect to so much of the gain from the sale 
or exchange of such property as is determined, under 
regulations prescribed by the Secretary of Revenue, to be 
attributable to the portion of the property so owned and used 
by the taxpayer. 

7. In the case of any sale or exchange, for purposes of this 
subdivision: 
I. The determination of whether an individual is married shall 

be made as of the date of the sale or exchange, and 
II. An individual legally separated from his spouse under a 

decree of divorce or of separate maintenance shall not be 
considered as married. 

8. In applying G.S. 105-144.1 (relating to involuntary conversions) 
and 105-144.2 (relating to sale or exchange of residence), the 
amount realized from the sale or exchange of property shall be 
treated as being the amount determined without regard to this 
subdivision, reduced by the amount of gain not included in 
gross income pursuant to an election under this subdivision. 

9. If the basis of property sold or exchanged is determined (in 
whole or in part) under subsection (b) of G.S. 105-144.1 
(relating to the basis of property acquired through involuntary 
conversion), then the holding and use by the taxpayer of the 
converted property shall be treated as holding and use by the 
taxpayer of the property sold or exchanged. 

(27) The portion of payments received from governmental programs listed 
under section 126 of the Internal Revenue Code which are excludable 
from gross income for federal income tax purposes. No deduction or 
credit allowable under any other provision of this Division shall be 
allowed for any expenditure made with the use of such payments or for 
any property acquired with such payments (to the extent that the basis 
is allocable to the use of such payments). No adjustment to basis shall 
be made for property acquired through the use of such payments, to the 

458 



§ 105-141.1 CH. 105. TAXATION § 105-141.1 

extent that such adjustment would reflect the amount of such payment. 
(1989;*¢) 158,’ 8317; 19417 c?-50;)'s: 5; ci 288; 19435." .400; s. 43-1945, °c. 
POSPRAS ent b2ss.57 1ObUNGL 643i sr 4219b77 cx i224.-ch 1340) 9..45.1961, 
05893" 1963) ¢F116929252:.1965..¢,.8835.0;.1003).8.1::1967, ¢. 716, s. 1; ce. 
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Local Modification, — Forsyth County 
Employees’ Retirement Plan, and 
Winston-Salem Employees’ Retirement Fund, as 
to subsection (b)(138): 1969, c. 1076. 

Editor’s Note. —— The first 1977 amendment, 

effective with respect to taxable years 
beginning on and after Jan. 1, 1977, added 
subdivision (21) to subsection (a) and added “‘or 
plan qualifying under the provisions of section 
401 (a) of the Internal Revenue Code of 1954 as 
amended” to the end of subdivision (11) of 
subsection (b). 

The second 1977 amendment, effective for 
income years beginning on or after Jan. 1, 1976, 
corrected an error in indention in subdivision (20) 
of subsection (a). Section 6 of c. 900, effective for 
income years beginning on or after Jan. 1, 1977, 
in subdivision (17) of subsection (b), added the 

proviso to the end of the first paragraph of 
sub-subdivision b and added sub-subdivision ec. 

The first 1977, 2nd Sess., amendment, 
effective Jan. 1, 1980, and applicable to taxable 
years beginning on and after that date, added 
subdivision (a) (22). 

The second 1977, 2nd Sess., amendment, 
effective for income tax years beginning on or 
after Jan. 1, 1975, added subdivision (21) to 

subsection (b). 

The first 1979 amendment, effective with 
respect to taxable years beginning on and after 
Jan. 1, 1979, rewrote paragraph (b)(9)a. The 
amendment also, effective with respect to 
taxable years beginning on and after Jan. 1, 
1979, added paragraph d of subdivision (b)(17), 
and added subdivisions (22), (23), and (24) of 
subsection (b). 

The second 1979 amendment, effective with 
respect to taxable years beginning on and after 

Jan. 1, 1979, added subdivisions (25) and (26), and, 

effective Sept. 30, 1979, with respect to grants 
made after that date under programs referred to 
in that section, added subdivision (27). 

For comment on definition of rents from 
foreign real estate, see 17 N.C.L. Rev. 382. For 
comment discussing state adoption of federal 
taxing concepts, see 51 N.C.L. Rev. 834 (1978). 
For survey of 1977 law on taxation, see 56 

N.C.L. Rev. 1128 (1978). 
The cases in the following note were decided 

prior to the 1967 amendments’ which 
substantially rewrote this section. See Editor’s 
note to § 105-1838. 

This division taxes income derived from any 

source whatever and in whatever form paid. 
Foreman Mfg. Co. v. Johnson, 261 N.C. 504, 135 
S.E.2d 205 (1964), 

Section Does Not Include Loans. — Neither 
this section, which defines income, nor 

§ 105-147, which specifies deductions, includes 
loans. In re Fleishman, 264 N.C. 204, 141 8.E.2d 
256 (1965). 

Loans to a taxpayer do not constitute taxable 
income and should not, therefore, be included as 

gross income on his income tax return. In re 
Fleishman, 264 N.C. 204, 141 S.E.2d 256 (1965). 

Nor Value of Property Acquired by Gift. — 
The value of property acquired by gift is 
excluded from both State and federal income 
tax. Foreman Mfg. Co. v. Johnson, 261 N.C. 504, 

135 S.E.2d 205 (1964). 
Cited in Good Will Distributors (Northern), 

Inc. v. Shaw, 247 N.C. 157, 100 S.E.2d 334 (1957). 

§ 105-141.1. Gross income — annuities. — (a) With respect to amounts 
received as annuities, “gross income” as used in this division shall include any 
amount received as an annuity (whether for a period certain or during one or 
more lives) under an annuity, endowment or life insurance contract, exclusive 
of that part of any amount received as an annuity under an annuity, endowment 
or life insurance contract which bears the same ratio to such amount as the 
investment in the contract (as of the annuity starting date) bears to the expected 
return under the contract (as of such date). 

(b) Definitions: 
(1) Investment in the Contract. — For the purposes of subsection (a), the 

investment in the contract as of the annuity starting date is 
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a. The aggregate amount of premiums or other consideration paid for 
the contract, minus 

b. The aggregate amount received under the contract before such date, 
to the extent that such amount was excludable from gross income 
under this section or prior income tax laws. 

(2) Adjustment in Investment Where There Is Refund Feature. — If, 
a. The expected return under the contract depends in whole or part on 

the life expectancy of one or more individuals; 
b. The contract provides for payments to be made to a beneficiary (or 

to the estate of an annuitant) on or after the death of the annuitant 
or annuitants; and 

c. Such payments are in the nature of a refund of the consideration 
paid, 

then the value (computed without discount for interest) of such 
payments on the annuity starting date shall be subtracted from the 
amount determined under subdivision (1). Such value shall be computed 
in accordance with actuarial tables prescribed by the Secretary. For the 
purposes of this paragraph and subsection (d)(2)a, the term “refund of 
the consideration paid” includes amounts payable after the death of an 
annuitant by reasons of a provision in the contract for a life annuity 
with a minimum period of payment certain, but (if part of the 
consideration was contributed by an employer) does not include that 
part of any payment to a beneficiary (or to the estate of the annuitant) 
which is not attributable to the consideration paid by the employee for 
the contract as determined under subdivision (1)a. 

(3) Expected Return. — For the purposes of subsection (a), the expected 
return under the contract shall be determined as follows: 
a. Life Expectancy. — If the expected return under the contract, for 

the period on and after the annuity starting date, depends in whole 
or in part on the life expectancy of one or more individuals, the 
expected return shall be computed in accordance with annuity 
tables in force and used by the Federal Internal Revenue Service 
in compuUDe annuities at the time as of which such computation 
is made. 

b. Installment Payments. — If subparagraph a does not apply, the 
expected return is the aggregate of the amounts receivable under 
the contract as an annuity. 

(4) Annuity Starting Date. — For purposes of this section, the annuity 
anne date in the case of any contract is the first day of the first 
period for which an amount is received as an annuity under the contract; 
except that if such date was before January 1, 1957, then the annuity 
starting date is January 1, 1957. 

(c) Employees Annuities: 
(1) mp ae Contributions Recoverable in Three Years. — Where, 

a. Part of the consideration for annuities, endowment or life insurance 
contract is contributed by the employer, and 

b. During the three-year period beginning on the date (whether on or 
before January 1, 1957) on which an amount is first received under 
the contract as an annuity, the aggregate amount receivable by the 
employee under the terms of the contract is equal to or greater 
than the consideration for the contract contributed by the 
employee, 

then all amounts received as an annuity under the contract shall be 
excluded from Gres income until there has been so excluded (under this 
paragraph and prior income tax laws) an amount equal to the 
consideration for the contract contributed by the employee. Thereafter 
all amounts so received under the contract shall be included in gross 
income. 
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(2) Special Rules for Application of Subdivision (1). — For the purpose of 
subdivision (1), if the employee died before any amount was received as 
an annuity under the contract, the words “receivable by the employee” 
Shall be read as “receivable by a beneficiary of the employee.’ 

(d) Amounts Not Received as Annuities: 
(1) General Rule. — If any amount is received under an annuity, endowment 

or life insurance contract, if such amount is not received as an annuity, 
and if no other provision of the section applies, then such amount: 
a. If received on or after the annuity starting date, shall be included in 

gross income; or 
b. If subparagraph a does not apply, shall be included in gross income, 

but only to the extent that it (when added to amounts previously 
received under the contract which were excludable from gross 
income under this division or prior income tax laws) exceeds the 
aggregate premiums or other consideration paid. 

For purposes of this section any amount received that is in the nature 
of a dividend or similar distribution shall be treated as an amount not 
received as an annuity. 

(2) Special Rules for Application of Subdivision (1). — For purposes of 
subdivision (1), the following shall be treated as amounts not received 
as annuities: 
a. Any amount received, whether in a single sum or otherwise, under 

a contract in full discharge of the obligation under the contract 
which is in the nature of a refund of the consideration paid for the 
contract; and 

b. Any amount received under a contract on its surrender, redemption 
or maturity. 

In the case of any amount to which the preceding sentence applies, 
the rule of subdivision (1)b shall apply (and the rule of subdivision 
(1)a shall not apply). 

(3) Limit on Tax Attributable to Receipt of Lump Sum. — If a lump sum is 
received under an annuity, endowment or life insurance contract, and 
the part which is includable in gross income is determined under 
subdivision (1), then the tax attributable to the inclusion of such part 
in gross income for the taxable year shall not be greater than the 
aggregate of the tax attributable to such part had it been included in 
the gross income of the taxpayer ratably over the tax year in which 
received and the preceding two taxable years; provided, however, when 
a lump sum payment from an annuity endowment or life insurance 
contract is received by an individual who has moved into North 
Carolina, the relief provisions of this subdivision shall not be available 
to such individual if he was not a resident of North Carolina during the 
entire two years immediately preceding the year in which the lump sum 
payment is received. 

(e) Special Rules for Computing Employees Contributions. — In computing 
for purposes of subsection (b)(1)a, the aggregate amount of premiums or other 
consideration paid for the contract, for the purposes of subsection (c)(1), the 
consideration for the contract contributed by the employee, and for the purposes 
of subsection (d)(1)b, the aggregate premiums or other consideration paid, 
anus contributed by the employer shall be included, but only to the extent 
that: 

(1) Such amounts were includable in the gross income of the employee 
under this division or prior income tax laws; or 

(2) If such amounts had been paid directly to the employee at the time they 
were contributed, they would not have been includable in the gross 
income of the employee under the law applicable at the time of such 
contribution. 
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(f) Rules for Transfer Where a Transfer Was for Value. — Where any 
contract (or any interest therein) is transferred (by assignment or otherwise) for 
a valuable consideration, to the extent that the contract (or interest therein) does 
not, in the hands of the transferee, have a basis which is determined by reference 
to the basis in the hand of the transferor, then: 

(1) For purposes of this section, only the actual value of such consideration, 
plus the amount of the premiums and other consideration paid by the 
transferee after the transfer, shall be taken into account in computing 
the aggregate amount of the premiums or other consideration paid for 
the contract; 

(2) For purposes of subsection (b)(1)b there shall be taken into account only 
the aggregate amount received under the contract by the transferee 
before the annuity starting date, to the extent that such amount was 
excludable from gross income under this division or prior income tax 
laws; and 

(3) The annuity starting date is January 1, 1957, or the first day of the first 
period for which the transferee received an amount under the contract 
as an annuity, whichever is the later. 

For purposes of this subsection, the term “transferee” includes a beneficiary 
of, or the estate of, the transferee. 

(g) Option to Receive Annuity in Lieu of Lump Sum. — If, 
(1) A contract provides for payment of a lump sum in full discharge of an 

obligation under the contract, subject to an option to receive an annuity 
in lieu of such lump sum; 

(2) The option is exercised within 60 days after the date on which such lump 
sum first became payable; and 

(3) Part or all of such lump sum shall (but for this subsection) be includable 
in gross income by reason of subsection (d)(1), 

then, for purposes of this section, no part of such lump sum shall be considered 
as includable in gross income at the time such lump sum first became payable. 

(h) Interest. — Notwithstanding any other provisions of this section, if any 
amount is held under an agreement to pay interest thereon, the interest 
payments shall be included in gross income. 
ii Annuities under Retired Serviceman’s Family Protection Plan. — Neither 

subsection (c) nor that portion of subsection (a) which provides an exclusion from 
income for a portion of an annuity shall apply in the case of amounts received 
after December 31, 1973, as an annuity under Chapter 73 of Title 10 of the United 
States Code, but all such amounts shall be excluded from gross income until 
there has been so excluded (under G.S. 105-141(b)(20) or this section, including 
amounts excluded on or after January 1, 1974) an amount equal to the 
consideration for the contract (as defined by G.S. 105-141(b)(20)), plus any 
amount under G.S. 105-141(b)(11) treated as additional consideration paid by the 
employee. Thereafter all amounts so received shall be included in gross income. 
a as 947 1967,.¢c:, 1110, s.:3;,19785c..476)81938:,.64 1287 aeh;.1977, 'c. 

Mette) 

Editor’s Note. — The 1977 amendment, proviso to the end of subdivision (3) of subsection 
effective with respect to taxable years (d). 
beginning on and after Jan. 1, 1977, added the 

§ 105-141.2. Gross income — alimony payments. — Gross income includes 
amounts received by a wife from her husband or by a husband from his wife as 
periodic payments under a decree of divorce or separate maintenance, under a 
written separation agreement, or under a decree requiring support and 
maintenance to the extent includable in gross income for federal income tax 
purposes under the provisions of § 71 of the Internal Revenue Code of 1954 as 
amended. (1957, c. 1840, s. 4; 1967, ¢. 1110, s. 3.) 
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§ 105-141.3. Adjusted gross income defined. — The words “adjusted gross 
income” for the purposes of this Division shall mean gross income taxable under 
this Division less all expenses allowed as deductions by this Division which were 
incurred in deriving such income and less losses from dealings in business 
property and property held for the production of income. (1968, c. 1169, s. 2; 1967, 
Cill 1Dpise-3;1 973); ci: 287, arb.) 

Editor’s Note. — For comment discussing 
state adoption of federal taxing concepts, see 51 
N.C.L. Rev. 834 (1973). 

§ 105-142. Basis of return of net income. — (a) The net income of a taxpayer 
shall be computed in accordance with the method of accounting regularly 
employed in keeping the books of such taxpayer, but such method of accounting 
must be consistent with respect to both income and deductions, but if in any case 
such method does not clearly reflect the income, the computation shall be made 
in accordance with such method as in the opinion of the Secretary does clearly 
reflect the income, but shall follow as nearly as practicable the federal practice, 
unless contrary to the context and intent of this Division. 

(b) Change of Income Year. 
(1) A taxpayer may change the income year upon which he reports for 

income tax purposes without prior approval by the Secretary of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is 
used for filing income tax returns under the provisions of the Internal 
Revenue Code of 1954. 

If a taxpayer desires to make a change in his income year other than 
as provided above he may make such change in his income year with 
the approval of the Secretary of Revenue, provided such approval is 
requested at least 30 days prior to the end of his new income year. 
A taxpayer who has changed his income year without requesting the 

approval of the Secretary of Revenue as provided in the first paragraph 
of this subdivision shall submit to the Secretary of Revenue notification 
of any change in the income year after the change has been approved 
by the Federal Commissioner of Internal Revenue or his agent where 
application for permission to change is required by the Federal 
ommissioner of Internal Revenue with such notification stating that 

such approval has been received. Where application for change of the 
income year is not required by the Federal Commissioner of Internal 
Revenue, notification of the intention to change the income year shall 
be submitted to the Secretary of Revenue prior to the time for filing the 
short period return. 

(2) A return for a period of less than 12 months (referred to in this 
subsection as “short period’) shall be made when the taxpayer changes 
his income year. In such a case, the return shall be made for the short 
period beginning on the day after the close of the former taxable year 
and ending at the close of the day before the day designated as the first 
day of the new taxable year, except that taxpayers changing to, or 
from, a taxable year varying from 52 to 53 weeks as provided in 
subdivision (5) of G.S. 105-135 shall not be required to file a short-period 
return if such change results in a short period of 359 days or more or 
of less than seven days. Short-period income tax returns shall be filed 
within the same period following the end of such short period as is 
required for full year returns under the provisions of G.S. 105-155. 

(3) In the case of a taxpayer who is an individual, if a return is made for 
a short period under the provisions of subdivision (2) of this subsection 
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the exemptions allowed as a deduction under G.S. 105-149 shall be 
reduced to amounts which bear the same ratio to the full exemptions 
as the number of months in the short period bears to 12 and the net 
taxable income for the short period shall be placed on an annual basis 
by multiplying such income by 12 and by dividing the result by the 
number of months in the short period. The tax shall be the same part 
of the tax computed on the annual basis as the number of months in the 
short period is of 12 months. 

(c) An individual carrying on the business in partnership shall be liable for 
income tax only in his individual capacity, and shall include in his gross income, 
whether distributed or not, his distributive share of the net income of the 
partnership and his share of dividends received by the partnership for each 
income year. If an established business in this State is owned by a nonresident 
individual or by a partnership having one or more nonresident members, the 
manager of the business in this State shall report the earnings of such business 
in this State, and the distributive share of the income of each nonresident owner 
or partner and pay the tax as levied on individuals in this Division for each such 
nonresident owner or partner. The individual or partnership business carried on 
in this State may deduct the payment required to be made for such nonresident 
individual or partner or partners from their distributive share of the profits of 
such business in this State: Provided, that if an established unincorporated 
business owned by a nonresident individual or a partnership having one or more 
nonresident Tenaees is operating in one or more other states the net income of 
the business attributable to North Carolina shall be determined by multiplying 
the total net income of the business by the ratio ascertained under the provisions 
of G.S. 105-180.4, and shall be entitled to the rights and privileges accorded 
corporations therein. Total net income shall be the entire gross income of the 
business less all expenses, taxes, interest and other deductions allowable under 
this Division which were incurred in the operation of the business. In any case 
where it is necessary to determine the gross income of a partner for purposes 
of this Division, such amount shall include his distributive share of the gross 
income of the partnership. 

(d) The amount actually distributed or made available to any employee or the 
beneficiary of an employee by an employees’ trust, which qualifies under 
subsection (f)(1)a of G.S. 105-161 as an exempt organization, or qualified plan 
which meets the requirements of section 401(a) of the Internal Revenue Code of 
1954 as amended shall be taxable to the employee or his beneficiary in the year 
in which distributed or made available except to the extent such distribution is 
a rollover amount which is not includable in federal gross income under section 
402(a) of the Internal Revenue Code of 1954 as amended, in the year in which 
distributed or made available; provided, that if such employee has made 
contributions to such trust or such qualified plan, and the benefits are received 
as periodic pavinene the amounts annually received shall be taxed as an annuity 
as provided in G.S. 105-141.1. The amount actually received or made available 
to the employee or his beneficiary which consists of corporate shares or other 
securities shall be taken into account in determining the amount distributed or 
made available at their fair market value, except that the net unrealized 
appreciation in the corporate shares or other securities of the employer 
corporation shall not be included in determining such amount distributed or 
made available for purposes of this subsection. 

The amount aad or distributed out of an individual retirement account 
described in section 408(a) of the Internal Revenue Code of 1954 as amended, or 
individual retirement annuity described in section 408(b) of the Internal Revenue 
Code of 1954 as amended, shall be includable in the gross income of the payee 
or distributee to the extent such amounts are includable in the payee’s or 
distributee’s gross income for federal income tax purposes. 
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Subject to the provisions of G.S. 105-141(b)(4) the amount received or made 
available from a retirement bond described in section 409 of the Internal 
Revenue Code of 1954 as amended, shall be included in the gross income of the 
payee or distributee to the extent such amounts are includable in the payee’s or 
distributee’s gross income for federal income tax purposes. 

In the case of a pension, profit-sharing, or stock bonus plan or trust 
established by an employer for the benefit of his employees which does not meet 
the requirements of is 105-161(f)(1)a or section 401(a) of the Internal Revenue 
Code of 1954 as amended, any contributions to such plan or trust made by an 
employer during a taxable year shall be reportable as income in such taxable 
year by employees in whose names such contributions are credited only to the 
extent that such employees shall have acquired a nonforfeitable right to such 
contributions in such taxable year. 

(e) An individual, who patronizes or owns stock or has membership in a 
farmers’ marketing or purchasing cooperative or mutual, organized under 
Subchapter 4 or Subchapter 5 of Chapter 54 of the General Statutes of North 
Carolina, shall include in his gross income for the year in which the allocation 
is made his distributive share of any savings, whether distributed in cash or 
credit, allocated by the cooperative or mutual association for each income year; 
provided, however, that such allocation or distribution shall not be includable in 
the gross income for the income year if it is excludable from gross income for 
federal income tax purposes under the provisions of section 1385 of the Internal 
Revenue Code. 

(f) (1) A taxpayer who regularly sells or otherwise disposes of personal 
property on the installment plan may return as income therefrom in any 
taxable year that proportion of the installment payments actually 
received in that year which the gross profit, realized or to be realized 
when payment is completed, bears to the total contract price. 

(2) Income from a sale or other disposition of real property, or a casual sale 
or other casual disposition of personal property (other than property of 
a kind which would properly be included in the inventory of the 
taxpayer if on hand at the close of the taxable year) for a price 
exceeding one thousand dollars ($1,000), may be returned on the basis 
and in the manner prescribed in subdivision (1), provided, however, that 
such income may be so returned only if in the taxable year of the sale 
or other disposition there are no payments or the payments (exclusive 
of evidence of indebtedness of the purchaser which are not readil 
marketable) do not exceed thirty percent (80%) of the selling price; Sal 
provided further, that if a timely election is made to report a gain from 
an installment sale on the basis prescribed in this subsection such 
election shall be binding on the taxpayer and he may not after the date 
prescribed by law for filing his return change to another method of 
reporting such gains, and in like manner if a timely election is made to 
report a gain on other than the installment basis such election shall 
likewise be binding on the taxpayer. 

(3) Sale or Other Disposition. 
a. If an installment obligation is satisfied at other than its face value 

or is distributed, transmitted, sold or otherwise disposed of, gain 
or loss shall result to the extent of the difference between the basis 
of the obligation and 
1. The amount realized, in the case of satisfaction at other than 

face value or a sale or exchange, or 
2. The fair market value of the obligation at the time of the 

distribution, transmission or disposition in the case of the 
distribution, transmission, or disposition otherwise than by 
sale or exchange. 
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Any gain or loss so resulting shall be considered as resulting from 
the sale or exchange of the property in respect of which the 
installment obligation was received. 

b. The basis of an installment obligation shall be the excess of the face 
value of the obligation over an amount equal to the income which 
would be returnable were the obligation satisfied in full. 

c. Except as provided elsewhere in this Division this subdivision (3) 
seal not apply to the transmission of installment obligations at 
eath. 

(4) An election under subdivision (1) to report taxable income on the 
installment basis may be revoked by filing a notice of revocation, in 
such manner as the Secretary of Revenue prescribes, at any time before 
the expiration of three years following the date of the filing of the tax 
ais for the year of change. If such notice of revocation is timely 
iled: 

a. The provisions of subdivision (1) shall not apply to the year of change 
or for any subsequent year; 

b. The statutory period for the assessment of any deficiency for any 
taxable year ending before the filing of such notice, which is 
attributable to the revocation of the election to use the installment 
basis, shall not expire before the expiration of two years from the 
date of the filing of such notice, and such deficiency may be 
assessed before the expiration of such two-year period 
notwithstanding the provisions of any law or rule of law which 
would otherwise prevent such assessment; and 

e. If refund or credit of any overpayment, resulting from the 
revocation of the election to use the installment basis, for any 
taxable year ending before the date of the filing of the notice of 
revocation is prevented on the date of such filing, or within one 
year from such date, by the operation of any law or rule of law, 
refund or credit of such overpayment may nevertheless be made or 
allowed if claim therefor is filed within one year from such date. 
No interest shall be allowed on the refund or credit of such 
overpayment for any period prior to the date of the filing of the 
notice of revocation. 

(5) Ifa aati revokes under subdivision (4) of this subsection an election 

Editor’s Note. — The 1979 amendment, 

under subdivision (1) of this subsection to report taxable income on the 
installment basis, no election under subdivision (1) of this subsection 
may be made, except with the consent of the Secretary of Revenue, for 
any subsequent taxable year before the fifth taxable year following the 
year with respect to which such revocation is made. (1989, ¢. 158, s. 318; 
1948 "ePA00 S41 945 0708s, 451949 80) S92 Soi 0borG51 813s; 
LOS TS cis 40 sy 4541 963s eh 1169s SAZeL OC Them 110 Re Ses 1978) co 7Gss. 
193) Ca Saar Gri Zesty 6-5! 1975, 0) 1559, Se bP 190 TIPE RIT Oo eee) 

Subsection (a) authorizes no deductions not 

with respect to taxable years includedin§ 105-147. In re Fleishman, 264 N.C. 
beginning on and after Jan. 1, 1979, deleted “(5)” 
following “section 402(a)” near the end of the 
first sentence of subsection (d) and added the 
proviso at the end of subsection (e). 

Statutes providing exemption from taxation 
are strictly construed. In re Dickinson, 281 N.C. 
552, 189 S.E.2d 141 (1972). 
Taxation is the rule; exemption the 

exception. In re Dickinson, 281 N.C. 552, 189 
S.E.2d 141 (1972). 

204, 141 S.E.2d 256 (1965). 
Determining Basis of Income Tax on 

Nonresident Partner. — Subsection § (c) 
determines the basis on which § 105-136 levies 

an income tax on a nonresident partner. In re 
Dickinson, 281 N.C. 552, 189 S.E.2d 141 (1972). 

Determination of Net Income of Multistate 
Partnerships Attributable to This State. — The 
proviso following the third sentence of 
subsection (c) relates solely to the second and 
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third sentences of that subsection and its sole 
purpose is to provide how the net income of a 
multistate partnership attributable to North 
Carolina is to be determined. In re Dickinson, 

281 N.C. 552, 189 S.E.2d 141 (1972). 
The proviso of subsection (c) relates solely to 

the method for determining the portion of the 
net income attributable to North Carolina of a 
multistate partnership with nonresident 
members. In re Dickinson, 281 N.C. 552, 189 

5.H:2d.141 (1972). 
Subsection (c) Not Enacted in Substitution 

for Former § 105-147(10)(b). — The contention 
that the proviso of subsection (c) was enacted in 

substitution for former § 105-147(10)(b) is 
without substance. In re Dickinson, 281 N.C. 
552, 189 S.E.2d 141 (1972). 
Loan Not Income and Repayment Not 

Deductible. — The classification of a loan as 
income for the year in which the money was 
borrowed and as a deduction for the year in 
which the money was repaid, not only is not an 
approved and generally accepted method of 
accounting but also is a procedure directly 
contrary to “the context and intent” of this 
Article. In re Fleishman, 264 N.C. 204, 141 

S.E.2d 256 (1965). 
A gain resulting from the involuntary 

conversion of a capital asset by fire was 
taxable under the State law as_ income, 

notwithstanding that the proceeds of the fire 

CH. 105. TAXATION § 105-142.1 

insurance plus additional cash were necessary 
for and used in the restoration of the building, 
under this section and § 105-141, prior to the 
passage of § 105-144.1. State v. Speizman, 230 
N.C. 459, 58 S.E.2d 533 (1949). 
Requirement That Secretary of Revenue 

Follow Federal Practice. — Subsection (a) of 

this section, stipulating that the Secretary of 
Revenue shall follow the federal practice as 
nearly as practicable in instances where the 
method of accounting of the taxpayer does not 
clearly reflect the income of the taxpayer, does 
not require the Secretary to apply the provisions 
of § 112(f), 26 U.S.C.A. 95, in computing the 

income of a _ taxpayer from _ involuntary 
conversion of a capital asset. State v. Speizman, 
230 N.C. 459, 53°5.E.2d 533 (1949). See 
§ 105-144.1 and note. 

Necessity for Reliance on Federal Tax 

Returns. — Recognizing the practical necessity 
for the North Carolina Department of Revenue 
to rely upon tax returns accepted by the Federal 
Internal Revenue Service for a proper reflection 
of taxable income upon foreign corporations, the 
General Assembly enacted this section. In re 
Virginia-Carolina Chem. Corp., 248 N.C. 531, 103 
S.E.2d 823 (1958). 

Applied in Riggs v. Coble, 87 N.C. App. 266, 
245 §.E.2d 831 (1978). 

Cited in Watson v. Watson Seed Farms, Inc., 

253 N.C. 238, 116 8.E.2d 716 (1960). 

§ 105-142.1. Income in respect of decedents. — (a) The amount of all items 
of gross income in respect of a decedent which are not properly includable in the 
gross income of the decedent for the taxable period in which falls the date of his 
death or for a prior taxable period (including all items of gross income in respect 
of a prior decedent if the right to receive such items was acquired by reason of 
the death of the prior decedent or by bequest, devise or inheritance from the 
prior decedent) shall be included in the gross income, for the taxable year when 
received, of: 

(1) The estate of the decedent, if the right to receive the amount is acquired 
by the decedent’s estate from the decedent; 

(2) The person who, by reason of the death of the decedent, acquires the 
right to receive the amount if the right to receive the amount is not 
acquired by the decedent’s estate from the decedent; or 

(3) The person who acquires from the decedent the right to receive the 
amount by bequest, devise or inheritance if the amount is received after 
a distribution by the decedent’s estate of such right or is received 
without an administration of the decedent’s estate. 

(b) If a right to receive an amount of income in respect of a decedent is 
transferred by the estate of the decedent or by a person who received such right 
by reason of the death of the decedent or by bequest, devise or inheritance from 
the decedent, there shall be included in the gross income of the estate or such 
person, as the case may be, for the taxable period in which the transfer occurs, 
the fair market value of such right at the time of transfer plus the amount by 
which any consideration for the transfer exceeds such fair market value. For 
purposes of this paragraph, the term “‘transfer’’ includes a sale, exchange, or 
other disposition or the satisfaction of an installment obligation at other than 
face value, but does not include transmission at death to the estate of the 
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decedent or a transfer to a person pursuant to the right of such person to receive 
such amount by reason of the death of the decedent or by bequest, devise or 
inheritance from the decedent. 

(c) The right, described in subsection (a) of this section, to receive an amount 
shall be treated in the hands of the estate of the decedent or any individual who 
acquires such right by reason of the death of the decedent, or by bequest, devise, 
or inheritance from the decedent, as if it had been acquired by the estate or such 
individual in the transaction in which the right to receive the income was 
originally derived and the amount includible in gross income under subsections 
(a) and (b) shall be considered in the hands of the estate or such individual to have 
the character which it would have had in the hands of the decedent if the 
decedent had lived and received such amount. 

(d) For the purposes of this section an amount equal to the excess of the face 
amount of an installment obligation (the income from which was properly 
reportable by the decedent on the installment basis under G.S. 105-142) over the 
basis of such obligation in the hands of the decedent shall be considered as an 
item of gross income in respect of a decedent, and such obligation shall be 
considered a right to receive an item of gross income in respect of a decedent. 

(e) The amount of any deduction allowable under this Division in respect of 
a decedent which is not properly allowable to the decedent for the taxable period 
in which falls the date of his death or for a prior taxable period shall be allowed 
to the estate of the decedent except that, if the estate of the decedent is not liable 
to discharge the obligation to which the deduction relates, such deduction shall 
be allowed to the person, who by reason of the death of the decedent or by 
bequest, devise or inheritance acquires, subject to the obligation, from the 
decedent an interest in property of the decedent; provided, that expense for 
medical care of the decedent allowable under the provisions of G.S. 105-147(11) 
which are paid out of the estate of such decedent during the one-year period 
beginning with the day after the date of his death shall be treated as paid by the 
panies at the time incurred. (1957, c. 1340, s. 4; 1967, c. 1110, s. 3; 1978, ¢. 1287, 
s. 5. 

§ 105-143: Repealed by Session Laws 1967, c. 1110, s. 8. 

Cross Reference. — For present provisions 
similar to the repealed section, see § 105-130.6. 

§ 105-144. Determination of gain or loss. — (a) Except as provided in 
subsection (c) of this section, in ascertaining the gain or loss from the sale or 
other disposition of property: 

(1) For property acquired after January 1, 1921 and before July 1, 1963, the 
basis shall be the cost thereof; provided, however, that in the case of 
property which was included in the last preceding annual inventor 
used in determining net income in a return under this Division, suc 
inventory value shall be the basis in lieu of cost. 

(2) For property acquired before January 1, 1921, the basis for the purpose 
of ascertaining gain, shall be the fair market value of the property at 
January 1, 1921, or the cost of the property, whichever is greater; and 
the basis for determining loss, shall be the cost of the property in all 
cases, if such cost is known or determinable. 

(3) Fe property acquired on or after July 1, 1968, the basis shall be as 
ollows: 

a. For property acquired by purchase, the cost thereof, provided that 
in the case of property which was included in the last preceding 
annual inventory used in determining net income in a return under 
this Division, such inventory value shall be used in lieu of cost. 
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b. For property acquired by gift, the same basis as it would be in the 
hands of the donor or the last preceding owner by whom it was not 
acquired by gift, except that if the basis (as adjusted) is greater 
than the fair market value of the property at the time of the gift, 
then for the purpose of determining loss the basis shall be such fair 
market value; provided that if a gift tax is paid to this State with 
respect to such property the basis shall be increased by the amount 
of the gift tax paid with respect to such gift, but such increase shall 
not exceed an amount equal to the amount by which the fair market 
value at the time of the gift exceeded the basis of the property in 
the hands of the donor at the time of the gift; provided further, that 
the basis for determining gain or loss from the sale or exchange 
of a life interest in property which was acquired by gift shall be 
zero, except that this provision shall not apply in the case of a sale 
or exchange of both the life and remainder interests in the property 
simultaneously. 

c. For property acquired by bequest, devise, or descent, either the fair 
market value at the date of death of the former owner, or in the 
case of an election under G.S. 105-9.1 the fair market value at the 
alternate valuation date at which time a value is established for 
inheritance tax purposes; provided, that the basis for determining 
gain or loss from the sale or exchange of a life interest in property 
which was acquired by bequest, devise, or descent shall be zero, 
except that this provision shall not apply in the case of a sale or 
exchange of both the life and remainder interest in such property 
simultaneously. 

The basis of property so Heesnincd under this subsection (a) shall be adjusted 
for capital additions or losses applicable to the property and for depreciation, 
amortization, and depletion, allowed or allowable. 

(b) Except as hereinafter provided in subsection (c) of this section, the final 
distribution to the taxpayer of the assets of a corporation shall be treated as a 
sale of the stock or securities of the corporation owned by him, and the gain or 
loss shall be computed accordingly. Cash dividends paid by a corporation prior 
to January 1, 1969, from earnings derived from the sale of substantially all its 
assets under the provisions of § 337 of the Internal Revenue Code of 1954 shall 
be subject to the provision of G.S. 105-147(7) to the extent the gain on such sale 
Shall be taxable by the State of North Carolina. Provided, however, that the 
preceding sentence shall not apply to pending litigation in a court of competent 
jurisdiction. 

(c) An election as to recognition of gain in certain liquidations of corporations 
shall be allowed subject to the following: 

(1) General Rule. — In the case of property distributed in complete 
liquidation of a corporation, if 
a. The liquidation is made in pursuance of a plan of liquidation adopted 

on or after June 21, 1961; and 
b. The distribution is in complete cancellation or redemption of all the 

stock, and the transfer of all the property under the liquidation 
occurs within some one calendar month, 

then in the case of each qualified electing shareholder (as defined in 
subdivision (2)) gain on the shares owned by him at the time of the 
adoption of the plan of liquidation shall be recognized only to the extent 
rovided in subdivision (4). 

(2) Qualified Electing Shareholders. — For purposes of this section, the 
term ‘qualified electing shareholder’ means an individual who is a 
shareholder of any class of stock (whether or not entitled to vote on the 
adoption of such plan of liquidation) who is a shareholder at the time 
of the adoption of such plan, and whose written election to have the 
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benefits of subdivision (1) has been made and filed in accordance with 
subdivision (3), but only if written elections have been so filed by 
shareholders (other than corporations) who at the time of the adoption 
of the plan of liquidation are owners of stock possessing at least eighty 
percent (80%) of the total combined voting power (exclusive of voting 
power Posnessay by stock owned by corporations) of all classes of stock 
entitled to vote on the adoption of such plan of liquidation. 

(3) Making and Filing of Elections. — The written elections referred to in 
subdivision (2) shall be deemed to have been made and filed if, and only 
if, such written elections were duty made and filed for federal income 
tax purposes in conformity with the provisions of 8 333 of the 1954 
Internal Revenue Code and the regulations thereunder. 

(4) Noncorporate Shareholders. — In the case of a qualified electing 
shareholder other than a corporation: 
a. There shall be recognized, and treated as ordinary income, so much 
of the gain as is not in excess of his ratable share of the earnings and 
profits of the corporation accumulated after January 1, 1921, such 
earnings and profits to be determined as of the close of the month in 
which the transfer in liquidation occurred under subdivision (1), 
paragraph b, but without diminution by reason of distributions made 
during such month; but by including in the computation thereof all 
amounts accrued up to the date on which the transfer of all the property 
under the liquidation is completed; and 
b. There shall be recognized and treated as gain so much of the 
remainder of the gain as is not in excess of the amount by which the 
value of that portion of the assets received by him which consists of 
money, or of stock or securities acquired by the corporation after 
acerigta 31, 1962, exceeds his ratable share of such earnings and 
profits. 

(5) Basis of Property Received in Liquidation. — If property was acquired 
by an individual shareholder in the liquidation of a corporation in 
cancellation or redemption of stock, and with respect to such acquisition 
gain was realized, but as the result of an election made by a shareholder 
under this section the extent to which gain was recognized was 
determined under this section, then the basis shall be the same as the 
basis of the stock cancelled or redeemed in the liquidation, decreased 
in the amount of any money received by the shareholder, and increased 
in the amount of gain recognized to him. (1989, c. 158, s. 319; 1941, e. 
DOS Bao; L9bTcr1S40e seal 96 L, cag93: 1963 ‘ck1169, s: 21965 en. 580; 
1967s G11.0,55 43851969 <co120- 19738; c..1287, seb.) 

This section has to do only with fixing for 

tax purposes the mode of ascertaining realized 

gains or losses sustained in respect to the - 
disposal of property. Hence the statute is not 
applicable to a gift of property to a charitable 
institution. Wiscassett Mills Co. v. Shaw, 235 

N.C. 14, 68 S.E.2d 816 (1952). 
This section prescribes the method for 

ascertaining the amount of a loss resulting 
“from the sale or other disposition of property.” 
Ward v. Clayton, 276 N.C. 411, 172 S.E.2d 531 
(1970). 
When Method for Ascertaining Loss Is 

Applicable. — The method for ascertaining the 
amount of a loss prescribed in this section is 
applicable whenever property is disposed of by 
sale, casualty or otherwise, in such manner as to 

result in a taxable gain or a deductible loss. 
Ward v. Clayton, 276 N.C. 411, 172 S.E.2d 531 
(1970). 

Income tax law is concerned only with 
realized losses, as with realized gains. Ward v. 
Clayton, 5 N.C. App. 58, 167 S.E.2d 808 (1969), 
aff'd, 276 N.C. 411, 172 S.E.2d 531 (1970). 

Basis Where Loss Is from Sale or Other 
Disposition of Property. — This section clearly 
provides that in ascertaining a loss from the sale 
or other disposition of property, the basis shall 
be the adjusted cost of the property. Ward v. 
Clayton, 5 N.C. App. 58, 167 S.E.2d 808 (1969), 
aff'd, 276 N.C. 411, 172 S.E.2d 531 (1970). 

A casualty loss is an “other disposition of 
property.” Ward v. Clayton, 5 N.C. App. 53, 167 
S.E.2d 808 (1969), aff'd, 276 N.C. 411, 172 S.E.2d 
531 (1970). 
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A taxpayer’s loss of timber by fire is an ‘‘other 
disposition of property” within the meaning of 
this section, and therefore the income tax 
deduction allowable under 8 105-147 for such 
casualty loss may not exceed the taxpayer’s cost 
basis of the property so destroyed. Ward v. 
Clayton, 276 N.C. 411, 172 S.E.2d 531 (1970). 
And Is Not Treated Differently Than a Loss 

from a Sale. — Nothing indicates the General 
Assembly intended a taxpayer’s deductible loss 
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by fire or other casualty to be treated differently 
from a loss resulting from a sale. Ward v. 
Clayton, 276 N.C. 411, 172 S.E.2d 531 (1970). 
Taxpayer showed no cost basis whereby a 

realized loss could be measured. Ward v. 
Clayton, 5 N.C. App. 538, 167 S.E.2d 808 (1969), 
aff’d, 276 N.C. 411, 172 S.E.2d 531 (1970). 

Cited in Stanback v. Coble, 30 N.C. App. 538, 
227 S.E.2d 175 (1976). 

§ 105-144.1. Involuntary conversions; recognition of gain. — (a) General 
Rule. — If property (as a result of its destruction in whole or in part, theft, 
seizure, or requisition or condemnation or threat or imminence thereof) is 
compulsory [compulsorily] or involuntarily converted — 

(1) Into property similar or related in service or use to the property so 
converted, no gain shall be recognized. 

(2) Into money or into property not similar or related in service or use to 
the converted property, and the disposition of the converted property 
occurred after December 31, 1958, the gain (if any) shall be recognized 
except to the extent hereinafter provided in this paragraph: 
a. If the taxpayer during the period specified in subparagraph b for the 

purpose of replacing the property so converted, purchases other 
property similar or related in service or use to the property so 
converted, or purchases stock in the acquisition of control of a 
corporation owning such other property, at the election of the 
taxpayer the gain shall be recognized only to the extent that the 
amount realized ghee such conversion (regardless of whether such 
amount Is receive in one or more taxable years) exceeds the cost 
of such other property or such stock. For purposes of this 
paragraph — 
1. No property or stock acquired before the disposition of the 

converted property shall be considered to have been acquired 
for the purpose of replacing such converted property unless 
held by the taxpayer on the date of such disposition; and 

2. The taxpayer shall be considered to have purchased property or 
stock only if, but for the provisions of subsection (b) of this 
section, the unadjusted basis of such property or stock would 
be its cost within the meaning of this Division. 

b. The period referred to in subparagraph a shall be the period 
beginning with the date of the disposition of the converted 
property, or the earliest date of the threat or imminence of 
requisition or condemnation of the converted property, whichever 
is the earlier, and end: 
1. Two years after the close of the first taxable year in which any 

part of the gain upon the conversion is realized, or 
2. Subject to such terms and conditions as may be specified by the 

Secretary of Revenue, at the close of such later date as the 
Secretary of Revenue may designate on application by the 
taxpayer. Such application shall be made at such time and in 
such manner as the Secretary of Revenue may prescribe. 

3. In the case of involuntary conversion of real property held for 
productive use in a trade or business or for investment, 
paragraph 1 of subdivision (a)(2)b of the section shall be 
applied by substituting “Three years” for “Two years.” 

c. If a taxpayer has made the election provided in subparagraph a 
then — 
1. The statutory period for the assessment of any deficiency, for any 

taxable year in which any part of the gain on such conversion is 
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realized, attributable to such gain shall not expire ae to the 
expiration of three years from the date of Secretary of Revenue is 
notified by the taxpayer of the replacement of the converted 
property or of an intention not to replace, and 
2. Such deficiency may be assessed before the expiration of such 

three-year period notwithstanding the provisions of law which 
would otherwise prevent such assessment. 

d. If the election provided in subparagraph a is made by the taxpayer 
and such other property or such stock was purchased before the 
beginning of the last taxable year in which any part of the gain 
upon such conversion is realized, any deficiency, to the extent 
resulting from such election, for any taxable year ending before 
such last taxable year may be assessed (notwithstanding the 
provisions of law which would otherwise prevent such assessment) 
at any time before the expiration of the period within which a 
deficiency for such last taxable year may be assessed. 

(b) If the property was acquired, after January 1, 1921, as the result of a 
cOMmpuleory or involuntary conversion described in subsection (a)(1), the basis 
shall be the same as in the case of the property so converted, decreased in the 
amount of any money received by the taxpayer which was not expended in 
accordance with the provisions of law (applicable to the year in which such 
conversion was made) determining the taxable status of the gain or loss upon 
such conversion, and increased in the amount of gain or decreased in the amount 
of loss to the taxpayer recognized upon such conversion under the law applicable 
to the year in which such conversion was made. In the case of propert 
purchased by the taxpayer in a transaction described in subsection (a)(2) which 
resulted in the nonrecognition of any part of the gain realized as the result of 
a compulsory or involuntary conversion, the basis shall be the cost of such 
property decreased in the amount of the gain not so recognized; and if the 
property purchased consists of more than one piece of property, the basis 
determined under this sentence shall be allocated to the purchased properties in 
proportion to their respective costs. 

(c) For purposes of this section, if livestock are destroyed by or on account of 
disease, or are sold or exchanged because of disease, such destruction or such 
sale or exchange shall be treated as an involuntary conversion to which this 
section applies. 

(d) For purposes of this section, the sale or exchange of livestock (other than 
poultry) held by a taxpayer for draft, breeding, or dairy purposes in excess of 
the number the taxpayer would sell if he followed his usual business practices 
shall be treated as an involuntary conversion to which this section applies if such 
livestock are sold or exchanged by the taxpayer solely on account of drought. 

(e) As used in this section, the term “control” means the ownership of stock 
possessing at least eighty per centum (80%) of the total combined voting power 
of all classes of stock entitled to vote, and at least eighty per centum (80%) of 
the total number of shares of all other classes of stock of the corporation. 

(f) (1) For purposes of subsection (a), if real property (not including stock in 
trade or other property held primarily for sale) held for productive use 
in trade or business or for investment is (as the result of its seizure, 
requisition, or condemnation, or threat or imminence thereof) 
compulsory or involuntarily converted, property of a like kind to be held 
either for productive use in trade or business or for investment shall be 
treated as property similar or related in service or use to the property 
so converted. 

(2) Paragraph (1) shall not apply to the purchase of stock in the acquisition 
of control of a corporation described in subsection (a)(2)a. 

(g) In the administration of this section, the Secretary may, in his discretion, 
apply the federal rules and regulations, rulings, and federal court decisions 
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ertinent to the administration and construction of section 1033 of the Federal 
nternal Revenue Code of 1954, but the Secretary shall not be bound by such 

rules and regulations, rulings and decisions. (1949, c. 1171; 1959, ¢. 1259, s. 4; 
1967 P62 LITOP SHO 1 OTS Mera Tors los Cr 2877 seo 1977.2 4863) 

Editor’s Note. — The 1977 amendment, 
effective with respect to taxable years 
beginning on and after Jan. 1, 1977, in paragraph 
(2)b of subsection (a), substituted “imminence of 

requisition” for “imminence or requisition’ in 
the introductory language, substituted a colon 
for a dash at the end of the introductory 
language, and added subparagraph 3. 

§ 105-144.2. Sale of principal residence of taxpayer — nonrecognition of 
gain. — (a) If property (in this section called “old residence’) used by the 
taxpayer as his principal residence is sold by him after December 31, 1956, and, 
within a period beginning 18 months before the date of such sale and ending 18 
months after such date, property (in this section called “new residence’’) is 
purchased and used by the taxpayer as his principal residence, gain (if any) from 
such sale shall be recognized only to the extent that the taxpayer’s adjusted sales 
price (as defined in subsection (b)) of the old residence exceeds the taxpayer’s 
cost of purchasing the new residence. 

(b) Adjusted Sales Price Defined. 
(1) In General. — For purposes of this section, the term “adjusted sales 

price” means the amount realized, reduced by the aggregate of the 
exDeneee for work performed on the old residence in order to assist in 
its sale. 

(2) Limitations. — The reduction provided in paragraph (1) applies only to 
expenses — 
a. For work performed during the 90-day period ending on the day on 

which the contract to sell the old residence is entered into; 
b. Which are paid on or before the thirtieth day after the date of the 

sale of the old residence; and 
ec. Which are 

1. Not otherwise allowable as deductions in computing taxable 
income under this Chapter, and 

2. Not taken into account in computing the amount realized from 
the sale of the old residence. 

(3) Effective Date. — The reduction provided in paragraph (1) applies to 
expenses for work performed in any taxable year (whether beginning 
before, on or after January 1, 1957), but only in the case of a sale or 
exchange of an old residence which occurs after December 31, 1956. 

(c) Rules for Application of Section. — For the purposes of this section: 
(1) An exchange by the taxpayer of his residence for other property shall 

be treated as a sale of such residence, and the acquisition of a residence 
on the exchange of property shall be treated as a purchase of such 
residence. 

(2) A residence any part of which was constructed or reconstructed by the 
taxpayer shall be treated as purchased by the taxpayer. In determining 
the taxpayer’s cost of purchasing a residence, there shall be included 
only so much of his cost as is attributable to the acquisition, 
construction, reconstruction, and improvements made which are 
properly chargeable to capital account, during the period specified in 
subsection (a). 

(3) If a residence is purchased by the taxpayer before the date of his sale 
of the old residence, the purchased residence shall not be treated as his 
new residence if sold or otherwise disposed of by him before the date 
of the sale of the old residence. 
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(4) If the taxpayer, during the period described in subsection (a), purchases 
more than one residence which is used by him as his principal residence 
at some time within 18 months after the date of the sale of the old 
residence, only the last of such residences so used by him after the date 
of such sale shall constitute the new residence. If a principal residence 
is sold in a sale to which paragraph (2) of subsection (d) applies within 
18 months after the sale of the old residence, for purposes of applying 
the preceding sentence with respect to the old residence, the principal 
residence so sold shall be treated as the last residence used during such 
18-month period. 

(5) In the case of new residence the construction of which was commenced 
by the taxpayer before the expiration of 18 months after the date of the 
sale of the old residence, the period specified in subsection (a), and the 
18 months referred to in paragraph (4) of this subsection, shall be 
treated as including a period of two years beginning with the date of 
the sale of the old residence. 

(d) Limitation. — 
(1) Subsection (a) shall not apply with respect to the sale of the taxpayer’s 

residence if within 18 months before the date of such sale the taxpayer 
sold at a gain other property used by him as his principal residence, and 
any part of such gain was not recognized by reason of subsection (a). 

(2) Paragraph (1) of this subsection shall not apply with respect to the sale 
of the taxpayer’s residence if 
a. Such sale was in connection with the commencement of work by the 

taxpayer as an employee or as a self-employed individual at a new 
principal place of work, and 

b. If the residence so sold is treated as the former residence for 
purposes of Section 217 of the Internal Revenue Code (relating to 
moving expenses), the taxpayer would satisfy the conditions of 
subsection (c) of section 217 (as modified by the other subsections 
of such section). 

(e) Basis of New Residence. — Where the purchase of a new residence results, 
under subsection (a) in the nonrecognition of gain on the sale of an old residence, 
in determining the adjusted basis of the new residence as of any time following 
the sale of the old residence, the adjustments to basis shall Tiahitle a reduction 
by an amount equal to the amount of the gain not so recognized on the sale of 
the old residence. For this purpose, the amount of the gain not so recognized on 
the sale of the old residence includes only so much of such gain as is not 
recognized by reason of the cost, up to such time, of purchasing the new 
residence. : 

(f) Tenant-Stockholder in a Cooperative Housing Corporation. — For 
purposes of this section references to property used by the taxpayer as his 
principal residence, and references to the residence of a taxpayer, shall include 
stock held by a tenant-stockholder in a cooperative housing cooperation if — 

(1) In the case of stock sold, the house or apartment which the taxpayer was 
entitled to occupy as such stockholder was used by him as his principal 
residence, and 

(2) In the case of stock purchased, the taxpayer used as his principal 
residence the house or apartment which he was entitled to occupy as 
such stockholder. 

(g) Husband and Wife. 
(1) If the aRPeNER and his (or her) spouse own the old residence by the 

entirety and purchase the new residence by the entirety, then any gain 
shall be recognized only to the extent provided in subsection (a) of this 
section and shall be divided equally between the spouses, and the basis 
of the new residence shall be divided equally between said spouses. 
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(2) If the taxpayer and his (or her) spouse own (or owned) either the old or 
the new residence by the entirety and the other residence is (or was) 
owned solely by one of the spouses then the nonrecognition of gain as 
provided in subsection (a) of this section shall not apply unless both such 
spouses consent to compute any gain or loss upon the sale of the old 
residence as if the new residence were purchased under the same 
ownership as the old residence and to determine the basis of the new 
residence as if the old residence were owned under the same ownership 
as that under which the new residence is purchased. 

(h) Members of the Armed Forces. — The running of any period of time 
specified in subsection (a) or (c) (other than the 18 months referred to in 
subsection (c)(4)) shall be suspended during any time that the taxpayer (or his 
spouse if the old residence ad the new residence are each used by the taxpayer 
and his spouse as their principal residence) serves on extended active duty with 
the armed forces of the United States after the date of sale of the old residence 
except that any such period of time as so suspended shall not extend beyond the 
date four years after the date of sale of the old residence. For purposes of this 
subsection, the term “extended active duty” means any period of active duty 
pursuant to a call or order to such duty for a period in excess of 90 days or for 
an indefinite period. 

(i) Individual Whose Tax Home is Outside of United States. — The running 
of any period of time specified in subsection (a) or (c) of this section (other than 
the 18 months eerered to in paragraph (4) of subsection (c)) shall be suspended 
during the time the taxpayer (or his spouse if the old residence and new residence 
are each used by the taxpayer and his spouse as their principal residence) has 
a tax home (as defined in section 918 (j)(1)(B) of the Internal Revenue Code) 
outside of the United States after the date of the sale of the old residence; except 
that any such period of time as so suspended shall not extend beyond the date 
four years after the date of the sale of the old residence. 

(j) Statute of Limitations. — If the taxpayer during the taxable year sells at 
a gain property used by him as his principal residence, then 

(1) The statutory period for the assessment of any deficiency attributable 
to any pare of such gain shall not expire before the expiration of three 
years from the date the Secretary is notified by the taxpayer of 

a. The taxpayer’s cost of purchasing the new residence which the 
taxpayer claims results in nonrecognition of any part of such 
gain, 

b. The taxpayer’s intention not to purchase a new residence within 
the period specified in subsection (a) of this section, or 

ec. A failure to make such purchase within such period; and 
(2) Such deficiency may be assessed before the expiration of such 

three-year period notwithstanding the provisions of any other law or 
rule of law which would otherwise prevent such assessment. (1957, c. 
norte 4; vial CHbAS8He Ss OF LOTHsar Db ly soils LOM» 657,'s.'5;:19'79, 
cyl TOcarD: 

Editor’s Note. — The 1977 amendment, 
effective with respect to taxable years 

1978, added the second sentence of subdivision 
(c)(4) and designated the former provisions of 

beginning on and after Jan. 1, 1973, deleted ‘and 
during an induction period (as defined in G.S. 
105-141(b)(12))” following “date of sale of the old 

residence” in the first sentence of subsection (h). 

The 1979 amendment, effective in respect to 
sales and exchanges of residences after July 26, 

subsection (d) as subdivision (1) of subsection (d) 

and added subdivision (2). The 1979 amendment 
also, effective with respect to taxable years 
beginning on and after Jan. 1, 1978, added 
subsections (i) and (j). 
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§ 105-144.8. Bond premium amortization by bondholder. — (a) 
Amortization of bond premiums on tax-exempt bonds shall be mandatory for all 
taxpayers. Amortization for the taxable year shall be accomplished by lowering 
aa reste or adjusted basis of the bond, with no deduction against gross income 
or the year. 
(b) Amortization of bond premiums on taxable bonds shall be elective for all 

taxpayers. The amortizable premium for the taxable year may be deducted only 
if an adjustment is made to the basis of the bond. 

(c) For purposes of this section, the term “bond” means any bond, debenture, 
note, or certificate or other evidence of indebtedness issued by any corporation 
and bearing interest and includes any like obligation issued by any government 
or political subdivision thereof. (19517, c. 13840, s. 4; 1968, c. 1169, s. 2.) 

§ 105-144.4. Stock distribution pursuant to antitrust laws. — (a) Effect 
on Distributees. 

(1) General Rule. — If a corporation (referred to in this section as the 
day ah corporation’”’) distributes to a shareholder, with respect to 
its stock hel ‘ty such shareholder, stock which, when distributed to the 
distributee, is divested stock (as defined in subsection (d)) then no gain 
or loss shall be recognized to (and no amount shall be includible in the 
income of) such shareholder on the receipt of such divested stock. 

(2) Non-Pro Rata Distribution, etc. — Paragraph (1) shall be applied without 
regard to the hestint 
a. Whether or not the distribution is pro rata with respect to all of the 

shareholders of the distributing corporation, and 
b. Whether or not the shareholder surrenders stock in the distributing 

corporation. 
(3) Distributions to Avoid Federal Income Tax. — Paragraph (1) shall not 

apply to any transaction one of the principal purposes of which is the 
distribution of the earnings and profits of the distributing corporation 
or of the corporation whose stock is distributed, or both (but the mere 
fact that either corporation has accumulated earnings and profits shall 
not be construed to mean that one of the principal purposes of the 
transaction is the distribution of the earnings and profits of either 
corporation, or both). 

(4) Distribution Involving Gift or Compensation. — In the case of a 
distribution to which paragraph (1) applies, but which 
a. Results in a gift, see G.S. 105-188 et seq. of the General Statutes, or 
b. Has the effect of the payment of compensation, see G.S. 105-141 of 

the General Statutes. 
(b) Basis of Property Acquired in Distributions. — If, by reason of subsection 

(a), gain or loss is not recognized with respect to the receipt of divested stock, 
then, under regulations prescribed pursuant to G.S. 105-262: 

(1) If the divested stock is received by a shareholder without the surrender 
by such shareholder of stock in the distributing corporation, the basis 
of such divested stock and of the stock with respect to which it is 
distributed shall, in the distributee’s hands, be determined by allocating 
the adjusted basis of the stock with respect to which the distribution 
was received between such stock and the divested stock received; or 

(2) If the divested stock is received by a shareholder in exchange for stock 
in the distributing corporation, the basis of the divested stock shall, in 
the distributee’s hands, be the same as the adjusted basis of the stock 
exchanged therefor. 

(c) Allocation of Earnings and Profits. 
(1) Allocation in Certain Corporate Separations. —.In the case of a 

distribution or exchange under subsection (a) of stock in a controlled 
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corporation, proper allocation with respect to the earnings and profits 
of the distributing corporation and the controlled corporation shall be 
made under regulations prescribed pursuant to G.S. 105-262. 

(2) Definition of Controlled Corporation. — For the purposes of paragraph 
(1), the term “controlled corporation” means a corporation with respect 
to which at least eighty percent (80%) of the total combined voting 
ower of all classes of stock entitled to vote and at least eighty percent 
80%) of the total number of shares of all other classes of stock is owned 
by the distributing corporation. 

(d) Definition of Divested Stock. — For the purposes of this section, the term 
“divested stock” means stock which is 

(1) The subject of a judgment, decree, or other order of a court or of a 
commission or board authorized to enforce compliance in a suit or other 
proceeding brought by the United States or such a commission or board 
under the Sherman Act (26 Stat. 209, 15 U.S.C. § 1-7, as amended) and 
the Clayton Act (38 Stat. 730, 15 U.S.C. § 12-27, as amended), and 

(2) Distributed by the distributing corporation pursuant to a judgment, 
decree, or order entered after June 1, 1958, in such suit or proceeding, 
if such judgment, decree, or order 
a. Directs the distributing corporation to divest itself of such stock, 
b. Specifies and itemizes the stock to be divested, and 
c. Recites that such divestment is necessary or appropriate to 

effectuate the policies of the Sherman Act or the Clayton Act, or 
both.:(1959}'e) 1181; 1967; ¢#1110;s.:3:) 

§ 105-144.5. Special proration provision for sale of timber products. — Any 
individual who meets the landowner qualification requirements for receiving 
forestry incentive payments under section 4(c) of the Federal Cooperative 
Forestry Assistance Act of 1978 (16 U.S.C. 2108) may elect to report the gross 
income from the sale of timber products from his individually owned forestland 
as defined in G.S. 105-277.2(2) and (4), as follows: one third of the gross income 
shall be reported in the year in which the income is realized and the remaining 
two thirds of the gross income shall be reported in thirds in the two taxable years 
succeeding the year in which the income is realized. If a timely election is made 
to report a gain from the sale of timber products on the basis prescribed in this 
section, the election shall be binding on the taxpayer, and he may not after the 
date prescribed by law for filing his return change to another method of 
reporting the gain, and in like manner if a timely election is made to report the 
income on other than the basis prescribed in this section, the election shall 
likewise be binding on the taxpayer. (1979, c. 801, s. 40.) 

Editor’s Note. — Session Laws 1979, c. 801,s. taxable years beginning on and after Jan. 1, 
40, makes the act effective with respect to 1979. 

§ 105-145. Exchanges of property. — (a) When property is exchanged for 
other property of like kind, the property received in exchange shall be considered 
as a conversion of assets from one form to another, from which no gain or loss 
shall be deemed to arise. 

(b) (1) In the case of the organization of a corporation, the stock or securities 
received shall be considered to take the place of property transferred 
therefor, and no gain or loss shall be deemed to arise therefrom. 

(2) No gain or loss shall be recognized when property is transferred to a 
corporation, the organization of which has been completed before such 
transfer, solely in exchange for stock or securities in such corporation 
if, immediately after such exchange, the person or persons making such 
transfer are in control of the corporation. 
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(c)(1) No gain or loss to a stockholder shall be recognized when a corporation, 
which is a party to a reorganization, in pursuance of the plan of 
reorganization, and in exchange solely for its own stock or securities, 
or without the transfer to it by or on account of its stockholders of any 
property, distributes to its stockholders stock or securities in one or 
more other corporations, each of which is also a party to the 
reorganization. No gain or loss to the holder of any security issued by 
a corporation shall be recognized when such corporation is a party to 
a reorganization and, in pursuance of the plan of reorganization and in 
exchange solely for securities issued by it, distributes to the holders of 
such securities stock or securities in one or more other corporations 
each of which is also a party to the reorganization. 

(2) As used in this section, the term “reorganization” shall mean: 
a. A statutory merger or consolidation. 
b. The acquisition by one corporation, in exchange solely for all or a 

part of its voting stock, of stock of another corporation which the 
acquiring corporation controls immediately after such acquisition 
(whether or not it had control immediately before the acquisition). 

c. The acquisition by one corporation, in “Sve solely for all or a 
part of its voting stock (or in exchange solely for all or a part of 
the voting stock of a corporation which controls the acquiring 
corporation), of substantially all the properties of another 
corporation, but in determining whether the exchange is solely for 
voting stock the assumption by the acquiring corporation of a 
liability of the other, or the fact that property acquired is subject 
to a liability, is disregarded. 

d. A transfer by a corporation of all or a part of its assets to another 
corporation if immediately after the transfer the transferor or one 
or more of its shareholders (including those who were shareholders 
immediately before the acquisition) or any combination thereof is 
in control of the corporation to which the assets are transferred; 
but only if, in pursuance of the'plan, stock or securities of the 
corporation to which the assets are transferred are distributed to 
the shareholders tax-free or partially tax-free. 

e. A recapitalization. 
f. A mere change in identity, form, or place of organization, however 

effected. 
(3) As used in this section, the term “‘a party to a reorganization” includes 

the corporation resulting from a reorganization and includes both 
corporations in the case of a reorganization resulting from the 
acquisition by one corporation of stock or properties of another, and the 
term ‘‘control” means the ownership of stock possessing at least eighty 
percent (80%) of the total combined voting power of all classes of stock 
entitled to vote and at least eighty percent (80%) of the total number 
of shares of all other classes of stock of the corporation. 

(d) If a corporation distributes to a shareholder, with respect, to its stock, or 
distributes to a security holder, in exchange for its securities, solely stock or 
securities of a corporation which it controls immediately before the distribution 
and if the distribution was not used principally as a device for the distribution 
of the earnings and profits of the distributing corporation or the controlled 
corporation or both, and as part of the distribution the distributing corporation 
distributes all of the stock and securities in the controlled corporation held by 
it immediately before the distribution or an amount of stock in the controlled 
corporation constituting control and if the distribution of the stock in the 
controlled corporation was not in pursuance of a plan having as one of its 
principal purposes the avoidance ae income tax, then no gain or loss shall be 
recognized to, and no amount shall be includable in the income of, such 
shareholder or security holder on the receipt of such stock or securities. 
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(e) In administering this section and in interpreting the clause “property of 
like kind,” the Secretary shall whenever applicable use as a guide the federal 
rules and regulations in the administration of § 1031 of the Federal Internal 
Revenue Code of 1954 to the extent that same are not in conflict with the 
provisions of this section. (1939, c. 158, s. 320; 1943, ¢c. 400, s. 4; 1955, ¢c. 1239, 
ser 1-35 195%3/c7 13407s: 440195 9p eet 259) $045 1963)/cr 1169)is; 26 19673¢c71110is8) 
S10 (o, C. ATOMS Ian 

§ 105-146. Inventory. — Whenever, in the opinion of the Secretary of 
Revenue, it is necessary, in order clearly to determine the income of any 
taxpayer, inventories shall be taken by such taxpayer upon such basis as the 
Secretary of Revenue may prescribe, conforming as nearly as may be to the best 
accounting practice in the trade or business and most clearly reflecting the 
income. (1939, c. 158, s. 321.) 

§ 105-147. Deductions. — In computing net income there shall be allowed as 
deductions the following items: 

(1) All the ordinary and necessary expenses paid during the income year in 
carrying on any trade or business, including: 
a. As to individuals, reasonable wages of employees for services 

rendered in producing such income. 
b. As to partnership, reasonable wages of employees and a reasonable 

allowance for copartners or members of a firm, for services 
actually rendered in producing such income, the amount of such 
salary allowance to be included in the personal return of the 
copartner receiving same. 

ce. As to taxpayers engaged in the business of farming, reasonable 
expenses paid during the income year for the purpose of soil and 
water conservation or prevention of erosion of land to the extent 
allowable for federal income tax purposes under the provisions of 
section 175 of the Internal Revenue Code of 1954 as amended. 

d. Repealed by Session Laws 1967, c. 1110, s. 3. 
e. As to taxpayers engaged in the business of farming, reasonable 

expenses paid during the income year for the purpose of clearing 
land to make such land suitable for the purpose of farming to the 
extent allowable under section 182 of the Internal Revenue Code 
of 1954 as amended. 

f. As to a North Carolina resident any amounts deductible as certain 
expenses of living abroad under the provisions of section 931 of the 
Internal Revenue Code of 1954 as amended. 

g. As to taxpayers engaged in the commercial growing of trees, 
reasonable expenses paid for reforestation and cultivation, 
including site preparation, natural and artificial forestation, 
noncommercial removal of residual stands for silvicultural 
purposes, and cultivation of established young growth of desirable 
trees. Such expenses may, at the taxpayer’s option, be amortized 
based on a period of 60 months. No deduction shall be allowable 
under this subdivision for amounts deducted under other 
provisions of this Division. The deduction provided under this 
subdivision shall be reduced by amounts received for incentive 
payments excludable from income under this Division. No 
adjustment to the basis of property shall be made for expenses 
deducted under this subdivision. The election under this subdivision 
for any taxable year shall be made within the time prescribed by 
law (including extensions thereof) for filing the return for the 
taxable year. The election shall be made in such manner as the 
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Secretary of Revenue may prescribe, and such election may not be 
revoked. 

(2) In the case of an individual, all the ordinary and necessary expenses paid 
or incurred during the income year for the production or collection of 
income; for the management, conservation, or maintenance of property 
held for the production of income; or in connection with the 
determination, collection or refund of any tax. 

(3) All the ordinary and necessary expenses paid during the income year by 
any teacher, substitute teacher, principal or superintendent of the 
public schools of the State for the purpose of attending summer school 
in any accredited college or university. Ordinary and necessary 
expenses shall be construed to include but shall not be limited to tuition, 
matriculation fees, registration fees, amounts paid for books and 
necessary classroom supplies, subsistence and individual athletic 
supplies. The deduction authorized under this subdivision shall not 
exceed the sum of two hundred and fifty dollars ($250.00) for any one 
ear. 

(4) Rentals or other payments required to be made as a condition of the 
continued use or possession for the purpose of the trade of property to 
which the taxpayer has not taken or is not taking title, or in which he 
has no equity. 

(5) All interest paid during the income year on the indebtedness of the 
taxpayer except interest paid or accrued in connection with the 
Oa ea of property, the income from which is not taxable under this 

ivision. 
(6) a. Taxes owed by the taxpayer and paid or accrued during income year 

except those taxes with respect to which a deduction is denied 
under paragraph b of this subdivision. 

b. No deduction shall be allowed for the following taxes: 
1. Taxes on, with respect to, or measured by income by whatever 

name called and excess profits taxes. 
. Gift, inheritance, and estate taxes. 
. Federal tax on undistributed earnings. 
. Sales taxes, gasoline taxes, automobile license, and registration 

fees, unless incurred in the operation of a trade or business. 
. Social security and unemployment taxes paid by an employee or 

_ self-employed person. 
. That part of social security and unemployment taxes required 

to be deducted by the employer from the earnings of an 
employee. 

. Taxes or assessments assessed for local benefit of a kind 
tending to increase the value of property assessed. 

8. Taxes paid or accrued in connection with the ownership of real 
or tangible personal property from which income is derived but 
is not taxable under this Division. 

(7) Dividends from stock issued by any corporation to the extent herein 
provided. As soon as may, be practicable after the close of each calendar 
year, the Secretary of Revenue shall determine from each corporate 
income tax return filed with him during such year, and due from the 
filmg corporation during such year, the proportion of the entire net 
income or loss of the corporation allocable to this State under the 
provisions of G.S. 105-180.4, except as provided herein; if a corporation 
has a net taxable income in North Carolina and a net loss from all 
sources wherever located, or, if a corporation has a net loss in North 
Carolina and a net income from all sources wherever located, the 
Secretary shall require the use of the allocation fraction determined 
under the provisions of G.S. 105-130.4. A taxpayer who is a stockholder 
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in any such corporation shall be allowed to deduct from his gross 
income the same proportion of the dividends received by him from such 
corporation during his income year ending at or after the end of such 
calendar year. Provided that notwithstanding any other provision of 
this subdivision, a taxpayer who is a stockholder in a holding company 
as defined in G.S. 105-180.7(6) shall determine the deductible portion of 
dividend received from such holding company as provided therein. No 
deduction shall be allowed for any part of any dividend received by such 
taxpayer from any corporation nie filed no income tax return with 
the Secretary of Revenue during such calendar year. Dividends 
received by a taxpayer from stock in any insurance company of this 
State taxed under the provisions of G.S. 105-228.5 shall be deductible 
from the gross income of such taxpayer, and a proportionate part of any 
dividends received from stock in any foreign insurance corporation 
shall be deductible, such part to be determined on the basis of the ratio 
of premiums reported for taxation in this State to total premiums 
collected both in and out of the State. Dividends received on shares of 
capital stock owned in a stock-owned savings and loan association taxed 
under Article 8D of this Chapter shall be deductible. A taxpayer shall 
be allowed to deduct such proportionate part of dividends received by 
him from a regulated investment company and real estate investment 
trust as defined in G.S. 105-180.12 as represents and corresponds to 
income received by such regulated investment company and real estate 
investment trust which would not be taxed by this State if received 
directly by the North Carolina resident. In no case shall the total 
amount of dividends that are deducted from a taxpayer’s aren income 
as a result of the application of the provisions of this subdivision be in 
excess of fifteen thousand dollars ($15,000) for the taxable year, except 
that this limitation shall not apply to dividends received from a 
corporation for which a valid election to be taxed under Subchapter S 
of Chapter 1 of the Internal Revenue Code is in effect. 

(8) In the case of an individual moving from one location to another, moving 
expenses te or incurred during the taxable year to the extent allowed 
or allowable for federal income tax purposes under the provisions of 
section 217 of the Internal Revenue Code of 1954 as amended; except, 
that no individual, other than a resident of North Carolina who qualifies 
for moving expense deductions under the provisions of subsection (i) 
of section 217 of the Internal Revenue Code of 1954 as amended, shall 
be allowed the deduction for such moving expenses unless the income 
earned at the new principal place of employment is reportable for 
taxation to North Carolina under the provisions of this Division for the 
period of time required under section 217 of the Internal Revenue Code 
of 1954 as amended for qualifying for the moving expense deduction for 
federal income tax purposes and only to the extent allowed or allowable 
under that section for federal income tax purposes; provided, that if the 
reimbursement for the moving expenses is reportable for taxation to 
North Carolina under the provisions of G.S. 105-141(a)(21), the 
deduction for moving expenses shall be allowed to the extent allowed 
for federal income tax purposes; and provided further, that when only 
a portion of the income earned at the new principal place of employment 
is reportable for taxation to North Carolina under the provisions of this 
Division, the moving expense deduction shall be apportioned under 
rules and regulations prescribed by the Secretary of Revenue. Where 
joint federal returns are filed by husband and wife for federal income 
tax piepOR eR, the deduction otherwise allowable under this subsection 
shall be limited to such amount as would have been allowable if 
separate federal income tax returns had been filed. The deduction 
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allowed by this subdivision for moving expenses shall be allowed as a 
business expense deductible from gross income in arriving at adjusted 
gross income. 

(9) Losses of such nature as designated below: } 
a. Losses of capital or property used in trade or business actuall 

sustained during the income year except that: No deduction shall 
be allowed for losses arising from personal loans, endorsements or 
other transactions of a personal nature not entered into for profit; 
and losses of such character as specified in paragraph c below shall 
be deductible only to the extent therein provided. 

b. Losses of property not connected with a trade or business sustained 
in the income year if arising from fire, storm, shipwreck or other 
casualties or theft to the extent such losses are not compensated 
for by insurance or otherwise; provided, that for the purpose of this 
subdivision, any loss arising from theft shall be treated as 
sustained during the taxable year in which the taxpayer discovers 
such loss. 

ce. Losses incurred in the income year from the sale of corporate shares 
or bonds of corporations or governments, or from transactions in 
commodity futures contracts. Provided, that in the case of any loss 
claimed to have been sustained from any sale or other disposition 
of shares of stock or securities, other than transactions in 
commodity futures contracts, where it appears that, within a period 
beginning 30 days before the date of such sale or disposition and 
ending 30 days after such date, the taxpayer has acquired (by 
purchase or by an exchange on which the entire amount of gain or 
loss was recognized by law) or has entered into a contract or option 
so to acquire substantially identical stock or securities then no 
deduction for the loss shall be allowed unless the taxpayer is a 
dealer in stocks or securities and the loss is sustained in a 
transaction made in the ordinary course of its business; if the 
property consists of stock or securities the acquisition of which (on 
the contract or option to acquire which) resulted in the 
nondeductibility under this section of the loss from the sale or other 
disposition of substantially identical stock or securities, then the 
basis shall be the basis of the stock or securities sold or disposed 
of, increased or decreased, as the case may be, by the difference, 
if any, between the price at which the stock was acquired and the 
price at which such substantially identical stock or securities were 
sold or otherwise disposed of; if the amount of stock or securities 
acquired (or covered by the contract or option to acquire) is greater 
than the amount of stock or securities sold or otherwise disposed 
of, then the provisions herein with respect to the adjustment of the 
basis of the stock or securities acquired (or covered by the contract 
or option to acquire) shall not apply to that portion of,the amount 
of stock or securities acquired (or covered by the contract or option 
to acquire) which shall be in excess of the amount of the stock or 
securities sold; if the amount of the stock or securities acquired (or 
covered by the contract or option to acquire) is less than the amount 
of stock or securities sold or otherwise disposed of, then the 
provisions hereof with respect to disallowance of loss claimed to 
have been sustained from the sale or other disposition of stock or 
securities shall not apply to the portion of the amount thereof in 
excess of the amount of the stock or securities acquired (or covered 
by the contract or option to acquire). 

d. Losses in the nature of net economic losses sustained in any or all 
of the five preceding income years arising from business 
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transactions or to capital or property as specified in a and c above 
pei to the following limitations: 
1. The purpose in allowing the deduction of net economic loss of a 

prior year or years is that of granting some measure of relief 
to taxpayers who have incurred economic misfortune or who 
are otherwise materially affected by strict adherence to the 
annual accounting rule in the determination of taxable income, 
and the deduction herein specified does not authorize the 
carrying forward of any particular items or category of loss 
except to the extent that such loss or losses shall result in the 
impairment of the net economic situation of the taxpayer such 
as to result in a net economic loss as hereinafter defined. 

2. The net economic loss for any year shall mean the amount by 
which allowable deductions for the year other than personal 
exemptions, nonbusiness deductions and prior year losses 
shall exceed income from all sources in the year including any 
income not taxable under this Division. 

3. Any net economic loss of a prior year or years brought forward 
and claimed as a deduction in any income year may be deducted 
from taxable income of the year only to the extent that such 
carry-over loss from the prior year or years shall exceed any 
income not taxable under this Division received in the same 
year in which the deduction is claimed, except that in the case 
of taxpayers required to apportion to North Carolina their net 
apportionable income, as defined in this Division, only such 
proportionate part of the net economic loss of a prior year shall 
be deductible from the income taxable in this State as would 
be determined by the use of the apportionment ratio computed 
under the provisions of G.S. 105-130.4 or of subsection (c) of 
G.S. 105-142, as the case may be, for the year of such loss. 

4. A net economic loss carried forward from any year shall first be 
applied to, or offset by, any income taxable or nontaxable of 
the next succeeding year before any portion of such loss may 
be carried forward to a succeeding year. 

5. No loss shall either directly or indirectly be carried forward 
more than five years. 

e. Disaster losses. — Notwithstanding the provisions of paragraphs a 
and b of this subsection, any loss attributable to a disaster 
occurring in an area subsequently determined by the President of 

' the United States to warrant assistance by the federal government 
under the Disaster Relief Act may, at the election of the taxpayer, 
be deducted for the taxable year immediately preceding the taxable 
year in which the disaster occurred. Such deduction shall not be in 
excess of so much of the loss as would have been deductible in the 
taxable year in which the casualty occurred, based on the facts 
existing at the date the taxpayer claims the loss. If an election is 
made under this paragraph, the casualty resulting in the loss will 
be deemed to have occurred in the taxable year for which the 
deduction is claimed. 

(10) Debts ascertained to be worthless and actually charged off within the 
income year, if connected with business and, if the amount has 
previously been included in gross income in a return under this Division; 
or, in the discretion of the Secretary, a reasonable addition to a reserve 
for bad debts. 

(11) a. Amounts expended by an individual during the year for medical care 
for himself, herself, his or her qualifying spouse and his or her 
dependents, to the extent that the total of such expenses actually 
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paid in the income year and not compensated for by insurance or 
otherwise shall exceed five percent (57%) of his or her adjusted gross 
income. 

b. For the purpose of this subdivision: 
1. The term ‘medical care” means amounts paid for the diagnosis, 

care, mitigation, treatment, or prevention of disease, or for the 
purpose of affecting any structure or function of the body; for 
transportation primarily for and essential to medical care; and 
for insurance against illness or accident other than insurance 
against loss of earnings. 

2. The term “qualifying spouse’? means a spouse who has not 
claimed a two-thousand-two-hundred-dollar ($2,200) personal 
exemption. 

3. The term “dependents” means those individuals qualifying as 
dependents under the provisions of subdivision (5) of 
au beeHtICd (a) of G.S. 105-149, or those individuals for whom 
a dependency exemption is allowed under that subdivision. 

(12) An allowance for depreciation and obsolescence of property and an 

(13 
— 

allowance for depletion in the case of mines, oil and gas wells, other 
natural deposits and timber to the extent allowed or allowable for 
federal income tax purposes under the provisions of the Internal 
Revenue Code of 1954 as amended; provided, that where joint returns 
are filed by husband and wife for federal income tax purposes the 
deduction allowed for additional first year depreciation shall be such 
amount as would have been allowable if separate federal returns had 
been filed; and provided further, that where there is a difference in the 
basis of property for State and federal purposes, such difference shall 
be taken into account in determining the depreciation, obsolescence or 
depletion allowable under this subdivision. 
In lieu of any depreciation allowance pursuant to this section, at the 
option of the taxpayer, an allowance with respect to the amortization, 
based on a period of 60 months, of the cost of: 
a. Any air-cleaning device, sewage or waste treatment plant, including 

waste lagoons and pollution abatement equipment purchased or 
constructed and installed which reduces the amount of air or water 
pollution resulting from the discharge cf sewage and industrial 
wastes or other polluting materials or substances into streams, 
lakes, or rivers, or the emission of air contaminants into the 
outdoor atmosphere. The deduction provided herein shall apply to 
the facilities or equipment of private or public utilities built and 
installed primarily for the purpose of providing sewer service to 
residential and outlying areas. The deduction provided for the 
items enumerated in this paragraph shall be allowed by the 
Secretary only upon the onic that the person or firm claiming 
such allowance shall furnish to the Secretary a certificate from the 
Department of Natural Resources and Community Development 
Leas that said Environmental Management Commission has 
found as a fact that the waste treatment plant, air-cleaning device, 
or air or water pollution abatement equipment purchased or 
constructed and installed as above described has actually been 
constructed and installed and that such plant or equipment 
complies with the requirements of said Environmental 
Management Commission with respect to such plants or 
equipment, that such plant, device, or equipment is being 
effectively operated in accordance with the terms and conditions 
set forth in the permit, certificate of approval, or other document 
of approval issued by the Environmental Management 
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Commission, and that the primary purpose thereof is to reduce air 
or water pollution resulting from the emission of air contaminants 
or the discharge of sewage and waste and not merely incidental to 
other purposes and functions. 

b. Purchasing and installing equipment or constructing facilities for 
the purpose of recycling or resource recovering of or from solid 
waste. The deduction provided for the items enumerated in this 
paragraph shall be allowed by the Secretary of Revenue only upon 
the condition that the person claiming such allowance shall furnish 
to the Secretary a certificate from the Department of Human 
Resources certifying that the Department of Human Resources 
has found as a fact that the equipment or facility has actually been 
purchased, installed or constructed, that it is in conformance with 
all rules and regulations of the Department of Human Resources, 
and that recycling or resource recovering is the primary purpose 
of the facility or equipment. 

The deduction herein provided for shall also be allowed as to plants 
or equipment constructed or installed before January 1, 1955, but only 
with respect to the undepreciated value of such plants or equipment. 
c. Rehabilitating certain certified historic structures, but only to the 

extent allowed by section 191 of the Internal Revenue Code. 
d. Any equipment mandated by the Occupational Safety and Health 

Act, including the cost of planning, acquiring, constructing, 
modifying, and installing said equipment. 

The term “equipment mandated by the Occupational Safety and 
Health Act” has the same meaning as in G.S. 105-180.10A. 

(14) Repealed by Session Laws 1978, c. 1287, s. 5. 
(15) Contributions or gifts made by individuals, firms and partnerships 

within the income year to corporations, trusts, community chests, 
funds, foundations or associations organized, and operated exclusively 
for religious, charitable, literary, scientific, or educational purposes or 
for the prevention of cruelty to children or animals, no part of the net 
earnings of which inures to the benefit of any private stockholder or 
individual, or contributions or gifts made by individuals, firms and 
partnerships within the income tax year to posts or organizations of 
war veterans, or auxiliary units or societies of any such posts or 
organizations, if such posts, organizations, units, or societies are 
organized in the United A tatee or any of its possessions, and if no part 
of their net earnings inures to the benefit of any private shareholder 
or individual, or the organization known as Alcoholics Anonymous or 
any local chapter thereof, or to a cemetery company owned and 
Herbie exclusively for the benefit of its members, or any corporation 
chartered solely for burial purposes as a cemetery corporation and not 
ermitted by its charter to engage in any business not necessarily 

incident to that purpose, if such company or corporation is not operated 
for profit and no part of the net earnings of such company or 
corporation inures to the benefit of any private shareholder or 
individual; or rescue squads, and volunteer fire departments, if such 
organization is not operated for profit and no part of the net earnings 
of such organization inures to the benefit of any private shareholder, 
member or individual: Provided, that in the case of such contributions 
or gifts by a partnership, such amounts shall not be deductible in 
determining the net income of the partnership but shall be allocated to 
each partner on the basis of the ratio used for determining each 
partner’s share of the distributive gain or loss of the partnership, and 
shall be claimed to the extent allowable on each partner’s individual 
return; and, provided further, that in the case of such contributions or 

485 



§ 105-147 CH. 105. TAXATION § 105-147 

gifts by individuals, the amount allowed as a deduction shall be limited 
to an amount not in excess of fifteen per centum (15%) of the 
individual’s adjusted gross income. 

(16) Contributions or gifts made by individuals, firms, and partnerships 
within the income year to the State of North Carolina, any of its 
institutions, instrumentalities, or agencies, any county or municipality 
of this State, their institutions, instrumentalities, or agencies, 
contributions or gifts made by individuals, firms, and partnerships 
within the income year to educational institutions or nonprofit hospitals 
or the Civil Air Patrol located within North Carolina, and contributions 
or gifts made by individuals, firms, and partnerships within the income 
year to public-supported community foundations or public-supported 
community trusts, no part of the net earnings of which inures to the 
benefit of any private stockholder or individual; provided that in the 
case of contributions or gifts by a partnership such amounts shall not 
be deductible in determining the net income of the partnership but shall 
be allocated to each partner on the basis of the ratio used for 
determining each partner’s share of the distributive gain or loss of the 
partnership; and shall be claimed to the extent allowable on each 
partner’s individual return. For the purpose of this subdivision, the 
words “educational institution” shall mean only an _ educational 
institution which normally maintains a regular faculty and curriculum 
and normally has a regularly organized body of students in attendance 
at the place where the educational activities are carried on. 

The words “educational institution” shall be deemed to include all of 
such institution’s departments, schools and colleges, a group of 
“educational institutions” and an organization (corporation, trust, 
foundation, association or other entity) organized and operated 
exclusively to receive, hold, invest and administer property and to make 
expenditures to or for the sole benefit of an ‘educational institution” 
or group of “educational institutions.” 

For the purpose of this subdivision, the words “public-supported 
community foundations or public-supported community trusts” shall 
mean those community foundations or community trusts which are 
deemed to be publicly supported for purposes of the Internal Revenue 
el of 1954, as amended, or regulations promulgated pursuant 
thereto. 

(17) Amounts actually expended by an individual, taxable under this 
division, in maintaining one or more relatives of the taxpayer, 
dependent upon the taxpayer for their chief support, in an institution 
for the care of mental or physical defectives irrespective of whether 
such dependent relatives be above or below the age of 18: Provided, that 
the deduction authorized in this subdivision shall apply only to actual 
expenditures in excess of the amounts allowed as persqnal exemption 
for such dependents under the provisions of subdivision (5) of 
subsection (a) of § 105-149, and the maximum amount that may be 
deducted by an individual under the authorization herein stated shall 
not exceed eight hundred dollars ($800.00). Provided further, that any 
excess of such actual expenditures over the personal exemption for 
such dependents plus eigbt hundred dollars ($800.00) may be construed 
as medical expenses and may be deducted subject to the provisions of 
subdivision (11) of this section. 

(18) & In the case of a nonresident individual, firm or partnership, the 
deductions allowed in this section (with the exception of deductions 
allowed by subdivisions (15) and (16) of this section) shall be 
allowed only if and to the extent that they are connected with 
income arising from sources within the State; and the proper 
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(19) 

(20) 

(21) 

(22) 

apportionment and allocation of the deductions with respect to 
sources of income within and without the State shall be determined 
under rules and regulations prescribed by the Secretary of 
Revenue. 

b. In the case of a nonresident individual, firm or partnership, 
deductions as provided for and as limited by subdivisions (15) and 
(16) of this section shall be allowed only if the donees shall have an 
office in this State and be actively engaged in this State in 
performing the functions for which the said donees were 
organized. 

In computing net income no deduction shall be allowed under this 
section for ‘‘ordinary and necessary expenses’; rental expense, interest 
expenses, taxes or contributions being otherwise deductible under this 
section, if (i) the same are not actually paid within the taxable year or 
within the time fixed by statute for filing the taxpayer’s return; and (ii) 
if, by reason of the method of accounting of the person to whom the 
ayment is to be made, the amount thereof is not, unless actually paid, 

includable in the gross income of such person for the taxable year in 
which or with which the taxable year of the taxpayer ends. In the case 
of taxpayers who keep their accounts and report for income tax 
purposes on a cash basis, items of expenditure of such nature as 
specified above in this subdivision shall not be allowed as a deduction 
unless such were actually paid within the income year for which a 
report is made. 
Reasonable amounts paid by employers to trusts which qualify for 
exemption under subsection (f)(1)a of G.S. 105-161 and plans established 
by employers for the benefit of their employees which meet the 
requirements of section 401(a) of the Internal Revenue Code of 1954 as 
amended; reasonable amounts paid by a self-employed individual or 
owner-employee to a retirement program pursuant to a plan adopted by 
such individual and approved by the Internal Revenue Service; 
reasonable amounts paid by or on behalf of an individual for his benefit 
or for the benefit of imself and his spouse to an individual retirement 
account described in section 408(a) of the Internal Revenue Code of 
1954 as amended, for an individual retirement annuity described in 
section 408(b) of the Internal Revenue Code of 1954 as amended, or for 
a retirement bond described in section 409 of the Internal Revenue Code 
of 1954 as amended (but only if the bond is not redeemed within 12 
months of the date of its issuance); and reasonable amounts paid by 
employers to nonqualified plans or trusts established by employers for 
the benefit of their employees, but only to the extent that such amounts 
contributed by such employers shall be required under the provisions 
of this Division to be included in the gross income of such employees; 
provided, that amounts which are deductible for federal income tax 
purposes shall be prima facie allowable as deductions hereunder. 
Payments made by a divorced or estranged spouse to his or her spouse 
who is living separate and apart from the spouse making such payment 
for the separate support and maintenance of such spouse, except that 
only such amounts may be deducted under this subdivision as are 
includable in the gross income of the spouse receiving such payments 
under the provisions of G.S. 105-141.2. Provided, that any individual 
who reports his income to the State of North Carolina on the accrual 
basis may claim the deduction authorized by this subdivision if the 
payments claimed as a deduction are orl made within the time 
fixed by statute for filing the taxpayer’s return. 
Individual income taxpayers whose income is reportable to the State for 
income tax purposes, may, at their option, under such rules and 
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regulations as the Secretary of Revenue may prescribe, elect to claim 
a standard deduction equal to ten percent (10%) of their adjusted gross 
income or five hundred fifty dollars ($550.00) whichever is lesser, in lieu 
of all deductions other than those incurred in the deriving of the income 
and other than personal exemptions and dependency deductions 
provided that where both spouses have income taxable in this State and 
one spouse elects to take credit for the standard deduction provided 
herein, the other spouse must also take such standard deduction. For 
the purpose of this subdivision, the phrase “adjusted gross income’”’ 
eal mean adjusted gross income as defined in G.S. 105-141.3 of this 
ivision. 
Provided, further, that the provisions of this subdivision shall not 

apply to taxpayers who are not residents of this State. 
(23) As to employers, the amount of the salary or other compensation of an 

employee which is paid for a period of not more than 24 months after 
the employee’s death to his estate, widow, or heirs provided such 
payment is made in recognition of services rendered by the employee 
prior to his death and is reasonable in amount. 

(24) Deduction for Removal of Architectural Barriers to the Handicapped. 
— Any taxpayer who shall renovate an existing building or facility 
owned by such taxpayer in order to permit physically handicapped 
persons to enter and leave such building or facility, or to have effective 
use of the accommodations and facilities therein shall be allowed a 
deduction for the entire amount of the cost of such renovation. The 
deduction shall be allowable in the year the renovation is completed and 
Shall be in lieu of any depreciation or amortization of the cost of such 
renovation. ‘‘Building or facility” shall mean only a building or facility, 
or such part thereof as is intended to be used, and is actually used, by 
the general public. If such building or facility is owned by more than 
one owner, the cost of renovation shall be apportioned among or 
between the owners as their interests may appear. The minimum 
renovation required in order to entitle a taxpayer to claim the deduction 
herein provided shall include one or more of the following: the provision 
of ground level or ramped entrances, free movement between public 
use areas, and washroom and toilet facilities accessible to and usable 
be physically handicapped persons. 

he purchase price of a seeing-eye dog actually purchased and used by 
a person who is blind, and/or all of the cost of maintenance and upkeep 
of a seeing-eye dog, including veterinary expenses. The amount claimed 
under this subdivision shall not be allowed as a deduction under G.S. 
105-147(11). 

(26) a. In the case of an individual who maintains a household which 
includes as a member one or more qualifying individuals, there 
Shall be allowed as a miscellaneous deduction an amount for 
employment related expenses as defined in subdivision b 2 not to 
exceed four thousand dollars ($4,000) during any one taxable year. 

In the case of such expenses for services outside the taxpayer’s 
household incurred for the care of a qualifying individual described 
in b 1 I below, the amount allowed during any one taxable year 
shall not exceed two thousand dollars ($2,000) per qualifyin 
individual, subject, however, to the four thousand dollar ($4,000 
limitation set out above. 

b. For the purposes of this subdivision: 
1. The term “qualifying individual” means: 

I. A dependent of the taxpayer who is under the age of 15 and 
with respect to whom the taxpayer is entitled to a 
deduction under G.S. 105-149(5); 
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II. A dependent of the taxpayer who is physically or mentally 
incapable of caring for himself; or 

III. The spouse of the taxpayer, if the spouse is physically or 
mentally incapable of caring for himself or herself. 

2. The term ‘“‘employment-related expenses” means amounts paid 
for expenses for household service and for the care of a 
qualifying individual, but only if such expenses are incurred to 
enable the taxpayer to be gainfully employed. 

3. I. For the purposes of this subdivision, an individual shall be 
treated as maintaining a household for any period only if 
over half of the cost of maintaining the household during 
such period is furnished by such individual. 

II. In the case of a married person living with his or her spouse 
and such spouse is maintaining the household, the 
deduction provided for herein shall be allowed for 
employment-related expenses in connection with any 
qualifying individuals, except as limited herein, of the 
spouse not maintaining the household. 

Cc. Sapa by Session Laws 1979, c. 801, s. 46, effective January 1, 

d. 1. If the taxpayer is married and living with his spouse for any 
period during the taxable year, there shall be taken into 
account employment-related expenses incurred during any 
month of such period only if: 

I. Both spouses are gainfully employed on a substantially 
full-time basis, or 

II. The spouse is a qualifying individual described in 
subdivision b 1 III. 

2. No deduction shall be allowed under this subdivision for any 
amount paid by the taxpayer to an individual bearing a 
relationship to the taxpayer described in G.S. 105-149(5) 
(relating to definition of dependent’), if that individual resides 
in the taxpayer’s Houneneld when the service is performed or 
is a spouse of the taxpayer. 

3. In the case of employment-related expenses incurred during any 
taxable year solely with respect to a qualifying individual 
(other than an individual who is also described in subdivision 
(26)b 1 I), the amount of such expenses which may be taken 
into account for purposes of this section shall be reduced: 
I. If such individual is described in subdivision (26)b 1 II, by 

the amount by which the sum of: 
A. Such individual’s adjusted gross income for such 

taxable year, and 
B. The disability payments received by such individual 

during ath year, exceeds one thousand dollars 
($1,000), or 

II. In the case of a qualifying individual described in 
subdivision (26)b 1 III, be the amount of disability 
payments received by such individual during the taxable 
year. 

For purposes of this paragraph, the term “disability payment” 
means a payment (other than a gift) which is made on account of 
the aah mental condition of an individual and which is not 
included in gross income. 

e. If a husband and wife are living together at the end of the taxable 
year, no deduction under this subsection shall be allowed unless 
they file a combined return for the year. 
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f. No deduction shall be allowed under this subdivision unless the 
taxpayer completes and attaches to his return the necessary form 
or forms as may be required by the Secretary of Revenue, nor shall 
any deduction be allowed under G.S. 105-147(11) for amounts 
claimed under this subdivision. 

(27) a. There shall be allowed as a deduction any political contribution or 
newsletter fund contribution, payment of which is made by a 
taxpayer within the taxable year. 

b. The deduction under subsection (a) above shall not exceed 
twenty-five dollars ($25.00), and shall be allowed only if such 
contribution is verified in such manner as the Secretary shall 
prescribe by administrative rule or regulation. 

c. Definitions. — For the purposes of this subsection (27): 
1. The term “political contribution” means any contribution or gift 

of money to 
I. An individual who is a candidate for nomination or 

election to any federal, State, or local elective public office 
in any primary, general, or special election, for use by that 
individual to further his candidacy for nomination or 
election to such office; 

II. Any committee, association, or organization (whether or 
not incorporated) organized and operated exclusively for 
the purpose of influencing, or attempting to influence, the 
nomination or election of one or more individuals who are 
candidates for nomination or election to any federal, State, 
or local elective public office, for use by such committee, 
association, or organization to further the candidacy of 
such individual or individuals for nomination or election to 
such office; 

III. The national committee of a national political party; 
IV. The State committee of a national political party as 

designated by the national committee of such party; or 
V. A local committe of a national political party as 

designated by the State committee of such party 
designated under subparagraph IV. 

2. The term “candidate” means, with respect to any federal, State, 
or local elective public office, an individual who 
I. Publicly announces before the close of the calendar year 

following the calendar year in which the contribution or 
gift is made that he is a candidate for nomination or 
election to such office; and 

II. pce the qualifications prescribed by law to hold such 
office. 

3. The term “national political party’? means 
I. In the case of contributions made during a taxable year 

of the taxpayer in which the electors of President and 
Vice-President are chosen, a political party presenting 
candidates or electors for such offices on the official 
election ballot of 10 or more states, or 

II. In the case of contributions made during any other 
taxable year of the taxpayer, a political party which met 
the qualifications described in subparagraph I in the last 
preceding election of a president and vice-president. 

4. The term “State” means the State of North Carolina; and the 
term “local” means one or more political subdivisions (or parts 
thereof) of the State. 
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5. The term “newsletter fund contribution” means a contribution 
or gift of money to a fund established and maintained by an 
individual who holds, has been elected to, or is a candidate for 
nomination or election to, any federal, State, or local elective 
public office for use by such individual exclusively for the 
preparation and circulation of a newsletter. (1939, c. 158, s. 
Doel s4 acs OUs Sap: 19437 eud00n8.4:.c. 66811945. Gal0Sas. 
ANCMineasino losis. DOlSadercnB941949, e239 das olga 
Cabdumsetc OSes. 49lObsacm0alis ly cel 30Zcsu4 lobo. 
CellUU. S217 Cralogit Sel COmlooa: 1o42" Gad 040; Syl ALO fae. 
THA0rSht, Oflu. Cc. l209-s. 4) 1961 c. 201, s..1> col LAS S196d. 
CrLlOgrs: 2, 1000) G1 048,196 1-cea 209) bD0F GC) G92Nss GrCcaIALO, 
DC BOs. or LUO eC oD UG a lao Cart ror Gael oe, 
Pelee eC RUG ES. co elo lo CealtUr sr loo. Clogs s OTC: 
IPOZE Sea COCO. CALZO..Sa0. Cat D0, LOd0, Cuco0, S-_L,-C. 
BOUeSaerc soo les C1045.) 1914.0, 401. C01, S..0..C, 
UP lest cyoolnss. 1, 22G,900,.Se 1 979eC.179..s. 2:.c..659: c. 
776, s. 2; c. 801, ss. 41-47.) 

Editor’s Note. — The first 1977 amendment, 
effective with respect to taxable years 
beginning on and after Jan. 1, 1977, added 
paragraph c to subdivision (18). 

The second 1977 amendment, effective with 
respect to taxable years beginning on and after 
Jan. 1, 1977, substituted “ownership of property, 
the income from which” for ‘ownership of real 
or personal property from which income is 
derived but” in subdivision (5), rewrote the first 
sentence of subdivision (8), and added the third 
sentence of subdivision (8). 

The third 1977 amendment substituted 
“Natural Resources and Community 
Development” for “Natural and Economic 
Resources” in subdivision (18). 

The fourth 1977 amendment, effective Jan. 1, 
1977, substituted “or rescue squads and 
volunteer fire departments” for “or rescue 
squads, volunteer fire departments and the Civil 
Air Patrol” near the middle of subdivision (15) 
and inserted “‘or the Civil Air Patrol” in the first 
sentence of the first paragraph of subdivision 
(16). 

The fifth 1977 amendment, effective for 
income years beginning on or after Jan. 1, 1977, 
in subdivision (20), deleted “within the income 
year” following “paid by employers” near the 
beginning of the subdivision, inserted “‘or for the 
benefit of himself and his spouse’ near the 
middle of the section, and deleted ‘provided 
further, that in the case of taxpayers on the 
accrual basis, they shall be deemed to have made 
payments on the last day of the year of accrual 
if actual payments are made within the time 
fixed by statute for filing the taxpayer’s return” 
from the end of the subdivision. 

The first 1979 amendment, effective for 
taxable years beginning on and after Jan. 1, 
1979, added paragraph f of subdivision (1) and 
deleted “of 1970” following ‘Disaster Relief 

Act” near the middle of the first sentence of 
paragraph (9)e. The amendment also, effective 
with respect to taxable years beginning on and 
after Jan. 1, 1978, near the beginning of the first 
sentence of subdivision (8) deleted “in 
connection with the commencement of work at 
the new location” following “moving expenses 
paid or incurred during the taxable year,” and 
inserted ‘other than a resident of North 
Carolina who qualifies for moving expense 
deductions under the provisions of subsection (i) 
of section 217 of the Internal Revenue Code of 
1954 as amended.” 

The second 1979 amendment, effective with 
respect to taxable years beginning on and after 
Jan. 1, 1980, inserted “and contributions or gifts 
made by individuals, firms, and partnerships 
within the income year to public-supported 
community foundations or _ public-supported 
community trusts” near the middle of the first 
sentence of the first paragraph in subdivision 
(16), and added the third paragraph of 
subdivision (16). 

The third 1979 amendment, effective Jan. 1, 
1980, added paragraph d of subdivision (18). 
The fourth 1979 amendment, effective with 

respect to taxable years beginning on and after 
Jan. 1, 1979, added paragraph g of subdivision 
(1), added the seventh sentence of subdivision 
(7), substituted “four thousand dollars ($4,000) 
during any one taxable year” for “four hundred 
dollars ($400.00) during any one month” at the 
end of the first paragraph of subdivision (26)a, 
substituted “‘one taxable year shall not exceed 
two thousand dollars ($2,000) for “one month 
shall not exceed one hundred dollars ($100.00)” 
and “four-thousand-dollar ($4,000)” for 
“four-hundred-dollar ($400.00) in the second 
paragraph of subdivision (26)a, deleted former 
paragraph c of subdivision (26), which imposed 
an income limitation on the amount of the 
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employment-related expenses which may be 
taken into account under subdivision (26), and 
added subdivision (27). The amendment also, 
effective with respect to taxable years 
beginning on and after Jan. 1, 1980, substituted 
“two-thousand-two-hundred-dollar ($2,200)” for 
“two-thousand-dollar ($2,000)” in subparagraph 
b 2 of subdivision (11), and substituted “five 
hundred fifty dollars ($550.00) for “five 
hundred dollars ($500.00)” near the middle of the 
first sentence of the first paragraph of 
subdivision (22). 

Session Laws 1977, c. 771, s. 22, contains a 
severability clause. 

For comment on subdivision (19), see 17 N.C.L. 
Rev. 383. For discussion of the provisions of this 
and other sections of the North Carolina income 
tax law designed to guard against excessive 
duplicate taxation, see 27 N.C.L. Rev. 582. For 
brief comment on the second 1951 amendment 
which made an insertion, since deleted, in 
subdivision (7), see 29 N.C.L. Rev. 415. For 
comment on the 1953 amendments which 
amended subdivisions (12) and (15) and added 
subdivision (22), see 31 N.C.L. Rev. 486, 439 
(1953). For note on income tax consequences of 
alimony payments, see 29 N.C.L. Rev. 319. For 
notes as to employees’ death benefits and the 
relation between trust income and beneficiary 
income under the 1957 amendments, see 36 
N.C.L. Rev. 168, 166 (1958). 

Constitutionality of subdivision (18). — 
Subdivision (18) of this section limiting the right 
of a nonresident taxpayer, in computing his net 
income taxable by this State, to claim only those 
deductions which are related to his business in 
this State, is valid and does not constitute an 
unlawful discrimination in that residents of this 
State are permitted personal deductions not 
allowed to the nonresident, since only the income 
of the nonresident earned within this State is 
subject to income taxes here. Stiles v. Currie, 254 
N.C. 197, 118 S.E.2d 428 (1961). 

Deduction Defined. — A deduction is defined 
as “something that is or may be subtracted.” 
Ward v. Clayton, 5 N.C. App. 58, 167 S.E.2d 808 
(1969). 

Nature of Deductions. — Deductions are in 
the nature of exemptions; they are privileges, 
not matters of right, and are allowed as a matter 
of legislative grace. Ward v. Clayton, 5 N.C. 
App. 538, 167 S.E.2d 808 (1969). 
Taxpayer claiming deduction must bring 

himself within the statutory provisions 
authorizing the deduction. Ward v. Clayton, 5 
N.C. App. 58, 167 S.E.2d 808 (1969). 

The allowance of a deduction in the 
computation of taxable income is a privilege 
granted as a matter of legislative grace. One 
claiming the deduction must bring himself 
within the statutory provisions authorizing it, 
and in general the deduction may be taken only 
by the taxpayer to whom it accrues. Holly Farms 
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Poultry Indus., Inc. v. Clayton, 9 N.C. App. 345, 
176 S.E.2d 367, cert. denied, 277 N.C. 351, 177 
S.E.2d 900 (1970). 

Business expenses are proper deductions 
from one’s taxable income. Ward v. Clayton, 5 
N.C. App. 58, 167 S.E.2d 808 (1969). 

This section authorizes a deduction for 
certain casualty losses, including fire, to 
property not connected with a trade or business. 
Ward v. Clayton, 5 N.C. App. 58, 167 S.E.2d 808 
(1969). 

Section Prescribes No Method for 
Ascertaining Amount of Casualty Loss. — This 
section enumerates the items, including casualty 
losses, which are deductible, but prescribes no 
method for ascertaining the amount of such 
casualty loss. Ward v. Clayton, 276 N.C. 411, 172 
S.E.2d 531 (1970). 
Determining Deduction for Loss of Timber 

by Fire. — A taxpayer’s loss of timber by fire is 
an “other disposition of property” within the 
meaning of § 105-144, and therefore the income 
tax deduction allowable under this section for 
such casualty loss may not exceed the 
taxpayer’s cost basis of the property so 
destroyed. Ward v. Clayton, 276 N.C. 411, 172 
S.E.2d 531 (1970). 

Deduction of Particular Charges, Expenses, 
or Disbursements. — The states may allow 
deductions in the computation of income for 
income tax purposes as they choose, and 
statutes imposing a tax on incomes ordinarily 
authorized the deduction from gross income of 
particular charges, expenses, or disbursements, 
in arriving at the income on which the tax is to 
be imposed. Ward v. Clayton, 5 N.C. App: 53, 167 
S.E.2d 808 (1969). 

Strict Accounting on Annual _ Basis 
Formerly Required. — The North Carolina 
income tax statutes formerly required all 
taxpayers to account strictly on an annual basis, 
reporting for each taxable year all items of gross 
income and claiming as deductions for that year 
only items properly pertaining to that 
accounting period. Holly Farms Poultry Indus., 
Inc. v. Clayton, 9 N.C. App. 345, 176 S.E.2d 367, 
cert. denied, 277 N.C. 351, 177 S.E.2d 900 (1970). 

But Loss Carry-Over Provision Was Added 
for Purpose of Tax Relief. — For the purpose of 
granting some measure of relief to taxpayers 
who have incurred economic misfortune of who 
are otherwise materially affected by strict 
adherence to the annual accounting rule in the 
determination of taxable income, the legislature 
added a loss carry-over provision to the State 
income tax statute which is now subdivision (9)d 
of this section. Holly Farms Poultry Indus., Inc. 
v. Clayton, 9 N.C. App. 345, 176 S.E.2d 367, cert. 
denied, 277 N.C. 351, 177 S.E.2d 900 (1970). 

Deduction of Prior Year’s Net Economic 
Loss from Current Gross Income. — 
Subdivision (9)d of this section permits, under 
certain conditions, a deduction of a prior year’s 
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net economic loss from current gross income in 
order to determine taxable income. The 
legislature was under no constitutional or other 
legal compulsion to allow any carry-over to be 
deducted from taxable income in a future year. 
It enacted the carry-over provisions purely as a 
matter of grace, gratuitously conferring a 
benefit but limiting such benefit to the net 
economic loss of the taxpayer after deducting 
therefrom the allocable portion of such 
taxpayer’s nontaxable income. Holly Farms 
Poultry Indus., Inc. v. Clayton, 9 N.C. App. 345, 
176 S.E.2d 367, cert. denied, 277 N.C. 351, 177 
S.E.2d 900 (1970). 

Deduction of Loss Carry-Over from 
Post-Merger Income Depends on Continuity of 
Business. — A corporation resulting from a 
merger may not deduct from its post-merger 
income the loss carry-over of one or more of its 
constituent corporations unless there is a 
continuity of business enterprise — that is, 
unless the income-producing business has not 
been altered, enlarged, or materially affected by 
the merger. Holly Farms Poultry Indus., Inc. v. 
Clayton, 9 N.C. App. 845, 176 S.E.2d 367, cert. 
denied, 277 N.C. 351, 177 S.E.2d 900 (1970). 

Type of Merger Makes No Difference. — In 
determining whether there is a “continuity of 
business enterprise” after a merger, for 
purposes of determining the loss carry-over of 
the surviving corporation it makes no difference 
that there was a “vertical type” merger in which 
the several merged corporations were doing jobs 
in one continuous chain of processing, rather 
than a “horizontal type” in which each of the 
corporations was doing basically the same job. 
Holly Farms Poultry Indus., Inc. v. Clayton, 9 
N.C. App. 345, 176 S.E.2d 367, cert. denied, 277 
N.C. 351, 177 S.E.2d 900 (1970). 

Nor Does Purpose of Merger. — The fact that 
mergers were made in pursuance of an overall 
plan to bring into being an “integrated” 
operation and were not for tax avoidance 
purposes is not determinative of the question of 
whether the surviving corporation can carry 
forward and deduct from its own gross income 
pre-merger losses under subsection (9)d of this 

section incurred by corporations with which it 
merged. Holly Farms Poultry Indus., Inc. v. 
Clayton, 9 N.C. App. 345, 176 S.E.2d 367, cert. 
denied, 277 N.C. 351, 177 S.E.2d 900 (1970). 

No Continuity of Business in Surviving 
Corporation after Merger. — There was no 
“continuity of business enterprise’? where the 
net worth of the surviving corporation into 
which two other corporations were merged was 
increased substantially by each merger, and the 
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surviving corporation was transformed from a 
manufacturer of poultry feeds into a combined 
manufacturing and _ feeding operation; 
consequently, the surviving corporation was not 
entitled under subsection (9)d of this section to 
carry over and deduct for North Carolina income 
tax purposes the pre-merger net economic losses 
of the two submerged corporations from the 
post-merger income earned by the combined 
corporate businesses. Holly Farms Poultry 
Indus., Inc. v. Clayton, 9 N.C. App. 345, 176 
S.E.2d 367, cert. denied, 277 N.C. 351, 177 S.E.2d 
900 (1970). 

A corporation resulting from the merger of 
several separate incorporated businesses was 
not entitled to carry over and deduct the 
pre-merger net operating losses of some of its 
constituent corporations from the post-merger 
income attributable to the other businesses, 
since the income against which the offset was 
claimed was not produced by substantially the 
same businesses which incurred the losses. 
Holly Farms Poultry Indus., Inc. v. Clayton, 9 
N.C. App. 345, 176 S.E.2d 367, cert. denied, 277 
N.C. 351, 177 S.E.2d 900 (1970). 

The burden of proof to establish a deductible 
loss and the amount of it is on the plaintiff. Ward 
v. Clayton, 5 N.C. App. 53, 167 S.E.2d 808 (1969), 
aff’d, 276 N.C. 411, 172 S.E.2d 531 (1970). 

Section Does Not Include Loans. — Neither 
§ 105-141, which defines income, nor this 
section, which specifies deductions, includes 
loans. In re Fleishman, 264 N.C. 204, 141 S.E.2d 
256 (1965). 

Amounts expended to repay the principal of a 
loan are not allowed as deductions from taxable 
income. In re Fleishman, 264 N.C. 204, 141 
S.E.2d 256 (1965). 

Income from Business Situated in Another 

State. — In order for a resident taxpayer to be 
entitled to deduct income derived from a 
business situated in another state from his 
income taxable by this State, the taxpayer must 
show that he has a business or investment in 

such other state, that the income therefrom is 
taxable in that state, and that the questioned 
income is derived from such business or 

investment. Sabine v. Gill, 229 N.C. 599, 51 

S.E.2d 1 (1948). 

What are “ordinary and _ necessary” 
expenses necessarily vary in individual cases, 

and depend upon the nature of a particular 
business, its size, its location, its mode of 
operations, and to some extent the business 
customs and practices prevailing at the time and 
in the locality or area where the taxpayer 
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operates. Therefore, in order to take care of the 
varying situations as they arise, this section 
should be left flexible in form for application in 
individual cases according to the practical 
meaning of the statutory language. Wiscassett 
Mills Co. v. Shaw, 285 N.C. 14, 68 S.E.2d 816 
(1952). 

In order for an item of expense to be 
deductible it must be both an “ordinary” 

expense and a “necessary” expense, since these 
words are used conjunctively. Also of controlling 
significance is this phrase appearing in the 
section: “in carrying on any trade or business.” 
Here, the connotation is that the expense in 
order to be deductible must relate to the cost of 
“carrying on” the business, and carrying on a 
business in plain language means operating the 
business. Therefore, it would seem that an 
expense in order to be deductible within the 
purview of this section not only must be an 
“ordinary and necessary” business expense, but 
as a general rule it must relate in a substantial 
way to the costs of current operations, — to the 
cost of producing the gross income from which 
the deduction is sought. Wiscassett Mills Co. v. 
Shaw, 235 N.C. 14, 68 S.E.2d 816 (1952). 

Capital Expenditures Not Deductible. — 
This section does not sanction the deduction of 
an expenditure the underlying purpose and 
predominant effect of which are to provide 
permanent improvements or _ betterments 
reasonably calculated to enhance the value of 
the taxpayer’s business or property for a period 
substantially beyond the year in which the 
outlay is made. Such an outlay is a capital 
expenditure, as distinguished from an item of 
normal operating business expense, and it is not 
deductible for income tax purposes. Wiscassett 
Mills Co. v. Shaw, 235 N.C. 14, 68 S.E.2d 861 
(1952). 

Ordinarily, the expense of installing sewers 

is treated as a capital expenditure and is not 
deductible under this section. And the fact that 
the taxpayer does not own the property on which 
the mains were laid and did not by contractual 
arrangement with the city acquire some vested 
property rights therein in return for the sums 
paid to the city does not have the effect of 
transforming these capital expenditures into 
ordinary and necessary business expenses to be 
written off entirely within the year. Wiscassett 
Mills Co. v. Shaw, 235 N.C. 14, 68 S.E.2d 816 
(1952). 

Subdivision (4) was intended to provide for 
the deduction only of “rentals or other 

payments” as and when the items accrue from 

year to year, and in no event may it be 
interpreted as authorizing the deduction in one 
year of a prepayment of rentals or other like 
charges for a period of years in advance. 
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Wiscassett Mills Co. v. Shaw, 235 N.C. 14, 68 

S.E.2d 816 (1952). 
Advance Rentals, Bonuses, etc., to Be Spread 

Over Life of Lease. — Rentals required to be 
paid for the use or possession of business 
property, not owned by the taxpayer and in 
which he has no equity, may usually be deducted 
in computing income tax. However, where an 
expenditure made by a lessee is in the nature of 
an investment in property used in his trade or 
business, or is the cost, or part of the cost, of the 

lease itself, it cannot be deducted in toto from 
the lessee’s taxable income as an expense for the 
year in which it occurred, but must be recovered 
in annual allowances. Thus, advances, rentals 

and bonuses, the price paid for an assignment of 
a lease, and other similar expenditures by a 
lessee are not deductible as ordinary and 
necessary business expenses in the year of 
payment but are required to be spread over the 
entire life of the lease. Wiscassett Mills Co. v. 
Shaw, 235 N.C. 14, 68 S.E.2d 816 (1952). 
“Amount” of Gift. — Subdivision (15) 

contains no technical language. Thus, it must be 
interpreted in accordance with the ordinary use 
and common understanding of the words used. 
According to ordinary use, the “amount” of a 
gift and the value of a gift have the same 
meaning and effect. It follows, then, that when 
a contribution is made in property rather than in 
cash, the amount of the gift, and the amount of 

the deduction, is the fair market value of the 

property at the time of the gift. Wiscassett Mills 
Co. v. Shaw, 235 N.C. 14, 68 S.E.2d 816 (1952). 

Determination of Deduction of Loss for 
Prior Years. — Subdivision (9)d requires the 
inclusion of nontaxable income in arriving at an 
allowable deduction for carry-over purposes to 
be deducted from taxable income in a succeeding 
year. Dayton Rubber Co. v. Shaw, 244 N.C. 170, 
92 S.E.2d 799 (1956), decided prior to the 1963 
amendment. 

The 1957 amendment to subdivision (9)d 
enlarges the time for a loss carry-over and 
permits a taxpayer, in computing its income tax 
for the year 1957, to bring forward losses for the 
prior five years as a credit against income. Royle 
& Pilkington Co. v. Currie, 250 N.C. 726, 110 

S.E.2d 339 (1959), decided prior to the 1963 
amendment. 

Deduction by Successor Corporation of Loss 

Sustained by Submerged Corporation. — See 
Good Will Distribs. (Northern), Inc. v. Shaw, 247 
N.C. 157, 100 S.E.2d 334 (1957); Good Will 
Distribs., Inc. v. Currie, 251 N.C. 120, 110 S.E.2d 
880 (1959). 

Deduction for Depletion Not Required to Be 
on Basis of Cost. — Deduction on basis of 
percentage of cost is applicable to depreciation 
and not to depletion. A reasonable allowance is 
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provided for depletion. There is no requirement 
that 1t should be on the basis of cost. In re 

Virginia-Carolina Chem. Corp., 248 N.C. 531, 108 
S.E.2d 823 (1958). 

Prior to the 1953 amendment to this section, 
the section permitted a reasonable allowance for 
depletion without requiring that it should be 
calculated on percentage of cost; the 1953 
amendment made mandatory that which was 
permissible before. In re _ Virginia-Carolina 
Chem. Corp., 248 N.C. 531, 103 S.E.2d 823 (1958). 

Regulation in Respect to Carry-Over Losses 
Held to Comply with Subdivision (9)d. — The 
Supreme Court found no conflict between the 
Income Tax Regulation No. 2, promulgated on 
10 February, 1944, by the Secretary of Revenue 
and followed by the Department of Revenue in 
its administrative practice with respect to 
carry-over losses, and the statutory provisions 
with respect thereto. Dayton Rubber Co. v. 
Shaw, 244 N.C. 170, 92 S.E.2d 799 (1956). 

Taxes Accruing Prior to Effective Date of 

Section Not Deductible. — See Wiscassett Mills 
Co. v. Shaw, 235 N.C. 14, 68 S.E.2d 816 (1952). 

Payments Made to Deceased Employee’s 
Estate, Widow or Heirs. — Prior to the 1957 
amendment of subsection (23) of this section, 
payments by an employer in discharge of its 
legal obligations to compensate its employee 
were deductible. Boylan-Pearce, Inc. v. Johnson, 
257 N.C. 582, 126 S.E.2d 492 (1962). 

The contention that payments by an employer 
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to the widow of an employee are allowable as 
deductions only when a legal obligation to make 
such payments exists would seem to render 
meaningless the 1957 amendment of subsection 
(23) of this section. Boylan-Pearce, Inc. v. 
Johnson, 257 N.C. 582, 126 S.E.2d 492 (1962). 

The 1957 amendment of subsection (23) of this 
section makes no reference to a previous or 
preexisting ‘‘contract, resolution of the board of 
directors, or custom,” of the corporation with 

respect to payments by an employer to a 
deceased employee’s estate, widow or heirs. 
Boylan-Pearce, Inc. v. Johnson, 257 N.C. 582, 126 
S.E.2d 492 (1962). 
Payments by an employer to the widow of a 

deceased executive were authorized and 
allowable as deductions under subdivision (23) of 

this section in computing employer’s net income, 
and were not taxable as gifts under § 105-188, 
and no legal significance was attached to the 
fact that there was no preexisting plan or policy, 
or to the fact that the resolution authorizing the 
payments was not adopted until some 13 months 
after the death of the executive, or to the fact 
that the employer was a so-called family 
corporation. Boylan-Pearce, Inc. v. Johnson, 257 

N.C. 582, 126 S.E.2d 492 (1962). 
Cited in American Equitable Assurance Co. v. 

Gold, 249 N.C. 461, 106 S.E.2d 875 (1959); In re 
Vanderbilt Univ., 252 N.C. 748, 114 S.E.2d 655 
(1960), Mutual Sav. & Loan Ass’n v. Lanier, 279 
N.C. 299, 182 S.E.2d 368 (1971). 

§ 105-148. Items not deductible. — In computing net income no deduction 
shall in any case be allowed in respect of: 

(1) Personal, living, or family expenses. 
(2) Any amount paid out for new buildings or for permanent improvements 

or betterments, made to increase the value of any property or estate. 
(3) Premiums paid on any life insurance policy except to the extent that such 

payments made by the employer are on group life insurance plans for 
the benefit of the employees, which plans have been approved by the 
Commissioner of Insurance and which premiums constitute ordinary 
and necessary business expense. 

(4) Sick pay. 
(5) Repealed by Session Laws 1975, c. 236, s. 2. 
(6) Contributions to individuals. 
(7) Commuting expenses. 
(8) Contributions to any governmental unit, instrumentality, agency or 

institution other than those contributions allowable as deductions in 
subdivisions (15) and (16) of G.S. 105-147. (1989, c. 158, s. 328; 1941, c. 
50, s. 5; 1948, c. 400, s. 4; 1959, c. 1259, s. 4; 1963, c. 1169, s. 2; 1975, 
‘c. 275, 8. 2.) 

§ 105-149. Exemptions. — (a) There shall be deducted from the net income 
the following exemptions: 

(1) In the case of a single individual who is not a head of household as 
defined in G.S. 105-135(8), a personal exemption of one thousand one 
hundred dollars ($1,100). In the case of a single individual who is a head 
of household, as defined in G.S. 105-135(8), a personal exemption of two 
thousand two hundred dollars ($2,200). 
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(2) In the case of a married couple living together, two thousand two 
hundred dollar ($2,200) exemption to the spouse having the larger 
adjusted gross income and one thousand one hundred dollar ($1,100) 
exemption to the other spouse; provided that the spouse having the 
larger income may by agreement with the other spouse allow that 
spouse to claim the two thousand two hundred dollar ($2,200) exemption 
in which case the spouse having the larger adjusted gross income must 
file a return and claim only the one thousand one hundred dollar ($1,100) 
exemption. 

(2a) In the case of an individual who qualifies as “head of household” as 
defined in subdivision (8) of G.S. 105-135, two thousand two hundred 
dollars ($2,200), but the “head of household” exemption shall not be 
allowable to a married individual living with his or her spouse except 
as provided in subsection (c)(2) of this section. The ‘“‘head of household” 
exemption shall be in lieu of and not in addition to the exemptions 
established in subdivisions (1), (2), (4), (6) and (7) of subsection (a). Only 
one ‘“‘head of household” exemption shall be allowable with respect to 
any one household, as the term “household” is defined in subdivision (8) 
of G.S. 105-185, and no individual shall be entitled to more than one 
“head of household” exemption. 

(3) In the case of a married couple living together, the spouse who does not 
claim the two thousand two haaead dollar ($2,200) exemption as 
provided in (a)(2), one thousand one hundred dollars ($1,100). 

(4) In the case of a widow or widower having minor child or children, natural 
or adopted, two thousand two pened dollars ($2,200). 

(5) For taxable years, beginning on or between January 1, 1980, and 
December 31, 1980, seven hundred dollars ($700.00) for each dependent 
(as defined below) whose gross income for the calendar year in which 
the taxable year of the taxpayer begins is less than one thousand 
dollars ($1,000), or who is a child of the taxpayer either under 19 years 
of age or a student regularly enrolled for full-time study in a school, 
college, or other institution of learning. For taxable years beginning on 
and after January 1, 1981, eight hundred dollars ($800.00) for each 
dependent (as defined below) whose gross income for the calendar year 
in which the taxable year of the taxpayer begins is less than one 
thousand dollars ($1,000), or who is a child of the taxpayer either under 
19 years of age or a student regularly enrolled for full-time study in a 
school, college, or other institution of learning. For the purpose of the 
preceding sentence, the term “‘child’”’ means an individual who is a son 
or daughter (natural or adopted), or a stepson or stepdaughter of the 
taxpayer. 

An additional exemption of six hundred sixty dollars ($660.00) for a 
dependent (as defined in this subdivision) who is a full-time student at 
an accredited college or university or other institution of higher 
learning under such rules or regulations as may be prescribed by the 
Secretary of Revenue. For the purposes of this paragraph, the words 
“full-time student” shall mean a dependent erealled in full-time study 
on the last day of the income year or enrolled for full-time study for a 
period of at least five months (whether or not consecutive) during the 
income year. 

For the purposes of this subsection, the term ‘‘dependent”’ means any 
of the following individuals over half of whose support, for the calendar 
year in which the taxable year of the taxpayer rae was received 
from the taxpayer: 
a. A son or daughter (or a descendant of either), a stepson, or 

stepdaughter, a brother or sister (including a brother or sister of 
the half blood), a stepbrother, stepsister, father or mother (or an 
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ancestor of either), a stepfather, a stepmother, a son or daughter 
of a brother or sister, a brother or sister of the father or mother, 
a son-in-law, a daughter-in-law, a father-in-law, a mother-in-law, a 
brother-in-law, or a sister-in-law of the taxpayer; 

b. An individual who was a member of the same household as the 
taxpayer; 

c. A former member of the same household as the taxpayer or an 
individual who otherwise qualifies as a dependent of the taxpayer, 
who for the taxable year of such taxpayer receives institutional 
care required by reason of a physical or mental disability. 

The exemption provided in this subdivision for children of taxpayers 
shall be allowed only to the person claiming the two thousand two 
hundred dollar ($2,200) exemption provided in subdivision (2) of this 
subsection except, however, that where husband and wife are divorced 
and have children of their marriage for which they would otherwise be 
entitled to an exemption hereunder, the parent furnishing the chief 
support of his (or her) child during the income year shall be entitled to 
said exemption, irrespective of whether said parent has custody of said 
child or children or is head of the HiceeHaldt during said year. 

For the purpose of determining the chief support of an individual 
other than a son or daughter (natural or adopted) or a stepson or 
stepdaughter of the taxpayer, over one half of the support of the 
individual for the calendar year shall be treated as received from the 
taxpayer if: 
a. No one individual contributed over half of such support; 
b. Over half of such support was received from individuals each of 

whom, but for the fact that he did not contribute over half of such 
support, would have been entitled to claim such individual as a 
dependent for a taxable year beginning in such calendar year; 

ec. The taxpayer contributed over ten percent (10%) of such support; and 
d. Each individual described in paragraph b (other than the taxpayer) 

who contributed over ten percent (10%) of such support files a 
written declaration (in such manner and form as the Secretary of 
Revenue may prescribe) that he will not claim such individual as a 
dependent for any taxable year beginning in such calendar year. 

Nothing in this subdivision shall be construed to allow one spouse to 
claim an exemption for the other spouse under this subdivision. 

(6) In the case of an individual who has died during the income year, the 
same exemptions which would have been allowable to such individual 
under this subsection had the individual lived the entire income year. 

(7) In the case of a divorced person having the sole custody of a minor child 
or children and receiving no alimony for the support of himself or 
herself, nor support for a child, or ARI two thousand two hundred 
dollars ($2,200), 

(8) In the case of any person who is blind, such person shall be entitled to 
an additional exemption of one thousand one hundred dollars ($1,100) 
in addition to all other exemptions allowed by law. Provided, such 
person shall submit to the Department of Revenue a certificate from 
a physician, an optometrist or from the Department of Human 
Resources certifying that such condition exists. 

(8a) In the case of hemophiliacs meeting the criteria herein contained, such 
pensions shall be entitled to an additional exemption of one thousand one 
undred dollars ($1,100) in addition to all other exemptions provided by 

law. Eligible hemophiliacs shall be those who submit to the Division of 
Health Services of the Department of Human Resources a certificate 
from a physician or county health department, certifying that their 
condition is medically characterized as moderate or severe in the case 
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(8b) 

(8c) 

(8d) 

of deficiencies of Factor VIII or Factor IX, or in the case of deficiencies 
in Factors I — VII or Factors X — XIII certifying that their condition 
causes physical or financial conditions similar to those resulting from 
Factor VIII or Factor IX deficiencies; and who attach a supporting 
statement to their North Carolina income tax return, including 
verification that said certificate has been obtained and submitted to the 
Division of Health Services of the Department of Human Resources. 
An additional exemption of one thousand one hundred dollars ($1,100) 

is allowed in addition to all other exemptions provided by law, for each 
dependent (as defined in subdivision (a)(5) above), who is a hemophiliac 
meeting the criteria set out in the above paragraph. The Division of 
Health Services of the Department of Human Resources is directed to 
develop said certificate and inform physicians and county health 
departments of its availability. 
In the case of any person who is deaf, such person shall be entitled to 
an additional exemption of one thousand one hundred dollars ($1,100) 
in addition to all other exemptions provided by law. For purposes of this 
subdivision, an individual is deaf only if his average loss in the speech 
frequencies (500 to 2000 Hertz) in the better ear is 86 decibels (1.8.0.) 
or worse. Provided, such person shall submit to the Department of 
Revenue a certificate from a physician certifying that such condition 
exists. 
In the case of persons suffering from chronic irreversible renal disease, 
whose condition requires that they utilize dialysis in connection with the 
amelioration of that condition, such persons shall be entitled to an 
additional exemption of one thousand one hundred dollars ($1,100) in 
addition to all other exemptions provided by law. Persons eligible for 
this exemption shall be those who submit to the Division of Health 
Services of the Department of Human Resources a certificate from a 
physician or county health department certifying that their condition is 
such that dialysis is required, as above provided, and who attach a 
supporting statement to their North Carolina income tax return, 
including verification that said certificate has been obtained and 
submitted to the Division of Health Services of the Department of 
Human Resources. 
An additional exemption of one thousand one hundred dollars ($1,100) 

is allowed in addition to all other exemptions provided by law, for each 
dependent (as defined in subdivision (a) above) who suffers from 
chronic irreversible renal disease and who meets the criteria set out in 
the above paragraph. The Division of Health Services of the 
ay paren of Human Resources is directed to develop said certificate 
and inform physicians and county health departments of its availability. 
For taxable years, beginning on or between January 1, 1979, and 
December 31, 1979, in the case of an individual who is paraplegic or who 
is disabled to the point that he must use a wheelchair to move about and 
to function effectively or who is a double-leg amputee above the knee, 
such individual shall be entitled to an exemption of one thousand dollars 
($1,000) in addition to all other exemptions allowed by this section. For 
taxable years, beginning on and after January 1, 1980, that same 
individual shall be entitled to an exemption of one thousand one 
hundred dollars ($1,100) in addition to all other exemptions allowed by 

‘ this section. Such individual shall submit to the Department of Revenue 

(9) In the case of an indivi 
a certificate from a physician certifying that such condition exists. 

dual who has reached the age of 65 years on or 
before the last day of the taxable year, an exemption of one thousand 
one hundred dollars ($1,100) in addition to all other exemptions allowed 
by this section. 
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(10) In the case of each severely retarded person over half of whose support 
for the taxable year has been provided by a parent or guardian, there 
shall be stloweel: an exemption of two thousand two hundred dollars 
($2,200) in addition to all other exemptions allowed by this subsection. 
For the purposes of this subdivision, ‘‘severely retarded” shall mean a 
person whose intelligence quotient falls below 40. 

In order to qualify for such exemption the parents or guardian of said 
persons shall provide the Department of Revenue with a statement 
verifying the condition of said persons from any medical doctor licensed 
to practice in North Carolina or any medical doctor who has graduated 
from a medical college approved by the Board of Medical Examiners of 
the State of North Carolina and holds a license granted by any state of 
the United States or the District of Columbia or practicing psychologist 
or psychological examiner licensed to practice in North Carolina or any 
practicing psychologist or psychological examiner licensed or certified 
as a psychologist or psychological examiner by another state of the 
United States or the District of Columbia. 

(b) In the case of an individual having only a portion of his income during the 
income year taxable to this State, the exemptions otherwise allowable under this 
section shall be allowed only in the proportion that his adjusted gross income 
taxable to this State bears to his total adjusted gross income; provided that any 
taxpayer who shall report for taxation by this State all of his income during the 
income year shall be entitled to the full personal exemption allowable under this 
section. 

(c) The status on the last day of the income year shall determine the right to 
the exemptions provided in this section, except that: 

(1) A taxpayer shall be entitled to the exemptions for a husband, wife or 
dependents who have died during the year, 

(2) A taxpayer who shall have been divorced or separated or shall cease to 
be “head of a household” during such year shall be entitled to the 
exemptions as though such event had not occurred if the taxpayer’s 
status was unchanged for the major part of such income year, 

(3) A taxpayer shall be entitled to an exemption for a Aten if such 
taxpayer furnished the major part of the support of such dependent 
during the income year. (1939, c. 158, s. 324; 1941, c. 50, s. 5; 1948, ¢. 
B00 rea 04g ee (08. SAN L947. Cpl st 41949" o.°392. 5.3. el.1173: 
DOD) ee G40.8; 61901. Colca, 83.4051 409..¢, 1259.8, 4° 1963.c. 1169, s. 
AO mGRi oO. be aC. ULL ces ool Ube LG lO be 47.107 lee. 1087, s: 1: 
LO Satire Si caln teu (OSSh eo wleoiG bes (Sard Ol Dp, Co 4892ss: 
1, 2; c. 739, s. 1; 1977, c. 309, ss. 1-4; ec. 898, 1101; 1979, c. 801, ss. 48-66.) 

Editor’s Note. — The first 1977 amendment 
effective for taxable years beginning on and 
after Jan. 1, 1977, in subsection (a), rewrote 

subdivisions (2), (3), and (6) and substituted 
“married individual living with his or her 
spouse” for “married woman living with her 
husband” in the first sentence of subdivision 
(2a). , 

The second 1977 amendment, effective for 
income tax years beginning on and after Jan. 1, 
1977, added subdivision (8b) to subsection (a). 
The third 1977 amendment, effective Jan. 1, 

1978, added subdivision (8c) of subsection (a). 
The 1979 amendment, effective with respect 

to taxable years beginning on and after Jan. 1, 
1980, throughout this section increased to $2,200 
all exemptions formerly worth $2,000 and 

increased to $1,100 all exemptions formerly 
worth $1,000. Also effective with respect to 
taxable years beginning on and after Jan. 1, 
1980, the amendment inserted “who is not a head 
of household as defined in G.S. 105-135(8)” in the 
first sentence of subdivision (a)(1) and added the 
second sentence of subdivision (a)(1), in 
subdivision (a)(5) substituted “for taxable years, 

beginning on or between January 1, 1980, and 
December 31, 1980, Seven hundred dollars 
($700.00)” for ‘Six hundred dollars ($600.00)” at 
the beginning of the first sentence of the first 
paragraph, added the second sentence of the 
first paragraph and substituted “six hundred 

sixty dollars ($660.00)” for “six hundred dollars 
($600.00) in the first sentence of the second 
paragraph, in the second paragraph of 
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subdivision (a)(5)d substituted ‘an exemption for 

the other spouse under this subdivision” for ‘a 
six-hundred-dollar ($600.00) exemption for the 
other spouse,” in subdivision (a)(7) substituted 
“himself or herself, nor support for a child” for 
“himself, herself, child,” in subdivision (a)(8) 

deleted “totally” preceding “blind” near the 
beginning of the first sentence, and deleted 
“hereby” preceding “directed to develop” in the 
second sentence of the second paragraph in 
subdivision (a)(8a) and in the second sentence of 
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amendment also, effective with respect to 

taxable years beginning on and after Jan. 1, 
1979, added subdivision (8d) of subsection (a). 

A Court May Not Assign Dependency 

Exemption to One Spouse without Regard to 

Which Furnished More Than One Half the 

Support. — See opinion of Attorney General to 
Representative Marcus Short, 41 N.C.A.G. 866 

(1972). 

Cited in In re Dickinson, 281 N.C. 552, 189 

S.E.2d 141 (1972). 
the second paragraph of subdivision (a)(8c). The 

§ 105-150: Repealed by Session Laws 1978, ¢. 1287, s. 5. 

§ 105-151. Tax credits for income taxes paid to other states by individuals. 
— (a) Individuals who are residents of this State shall be allowed a credit against 
the taxes imposed by this division for income taxes imposed by and paid to 
another state or country on income taxed under this division, subject to the 
following conditions: 

(1) The credit shall be allowed only for taxes paid to such other state or 
country on income derived from sources within such state or country 
which is taxed under the laws thereof irrespective of the residence or 
domicile of the recipient; provided, that whenever a taxpayer who is 
deemed to be a resident of this State under the provisions of this 
division and who is deemed also to be a resident of another state or 
country under the laws of such other state or country the Secretary of 
Revenue may, in his discretion, allow a credit against the taxes imposed 
by this division for such taxes imposed by and paid to such other state 
or country on income taxed under this division: 

(2) The fraction of the gross income for North Carolina income tax purposes 
which is subject to income tax in another state or country shall be 
ascertained and the North Carolina net income tax before credit under 
this section shall be multiplied by such fraction. The credit allowed shall 
be either the product thus calculated or the income tax actually paid the 
other state or country whichever is smaller. 

(3) Receipts showing the payment of income taxes to another state or 
country and a true copy of a return or returns upon the basis of which 
such taxes are assessed must be filed with the Secretary of Revenue 
at, or prior to, the time credit is claimed. If credit is claimed on account 
of a deficiency assessment, a true copy of the notice assessing or 
proposing to assess the deficiency, as well as a receipt showing the 
payment of the deficiency, must be filed. 

(b) If any taxes paid to another state or country for which a taxpayer has been 
allowed a credit under this section are at any time credited or refunded to the 
taxpayer, a tax equal to that portion of the credit allowed for such taxes so 
credited or refunded shall be due and payable from the taxpayer within 30 days 
from the date of the receipt of the refund or the notice of the credit. If the 
amount of such tax is not paid within 30 days of receipt or notice the taxpayer 
shall be subject to the penalties and interest on delinquent payments provided 
for in Subchapter I of this Chapter. (1989, ¢. 158, s. 825; 1941, ec. 50, s. 5; ¢. 204, 
s. 1; 1948, c. 400, s. 4; 1957, c. 1840, s. 4; 1963, c. 1169, s. 2; 1967, c. 1110, s. 3; 
1978, c. 476, s. 193.) 

Editor’s Note. — For discussion of the 
provisions of this and other sections of the North 
Carolina income tax law designed to guard 

against excessive duplicate taxation, see 27 N.C. 
L. Rev. 582. 
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Statutes providing exemption from taxation 

are strictly construed. In re Dickinson, 281 N.C. 
552, 189 S.E.2d 141 (1972). 
Taxation is the rule; exemption’ the 

exception. In re Dickinson, 281 N.C. 552, 189 
S.E.2d 141 (1972). 

Credit Allowed on Income Tax for Payments 
to Another State. — Under this section, instead 

of allowing a deduction in computing taxable net 
income, a credit is allowed against North 
Carolina tax for the amount of the tax paid to 
another state or country on the same income. In 
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income of a resident of North Carolina derived 
from sources in that “state or country,” implies 

that such income is to be taxed by North 
Carolina, but allows a credit on the North 
Carolina income tax for payments, if any, to 

“another state or country.” In re Dickinson, 281 

N.C. 552, 189 S.E.2d 141 (1972). 
Tax Computed on Basis of Resident’s Entire 

Net Income. — The income tax of a resident is 
computed on the basis of his entire net income. 
In re Dickinson, 281 N.C. 552, 189 S.E.2d 141 
(1972). 

re Dickinson, 281 N.C. 552, 189 S.E.2d 141 (1972). 

That ‘‘another state or country” can lawfully 
impose an income tax only on that portion of the 

§ 105-151.1. Tax credit for construction of dwelling units for handicapped 
persons. — There shall be allowed to resident owners of multifamily rental units 
located in North Carolina as a credit against the tax imposed by this Division, 
an amount equal to five hundred fifty dollars ($550.00) for Da dwelling unit 
constructed by such resident owner which conforms to the recommendations of 
section (IIX) of the North Carolina Building Code for the taxable year within 
which the construction of such dwelling units is completed; provided, that credit 
will be allowed under this section only for the number of such dwelling units 
completed during the taxable year which were required to be built in compliance 
with section (IIX) of the North Carolina Building Code; provided further, that 
if the credit allowed by this section exceeds the tax imposed by this Division 
reduced by all other credits allowed by the provisions of this Division, such 
excess shall be allowed against the tax imposed by this Division for the next 
succeeding year; and provided further, that in order to secure the credit allowed 
by this section the taxpayer shall file with his income tax return for the taxable 
year with respect to which such credit is to be claimed, a copy of the occupancy 
permit on the face of which there shall be recorded by the building inspector the 
number of units completed during the taxable year which conform to section 
(IIX) of the North Carolina Building Code. When he has recorded the number 
of such units on the face of the occupancy permit, the building inspector shall 
iy make and forward a copy of the permit to the Special Office for the 
andicapped, Department of Insurance. (1973, c. 910, s. 2; 1979, c. 803, ss. 8, 4.) 

Editor’s Note. — The 1979 amendment, 
effective with respect to taxable years 
beginning on and after Jan. 1, 1979, substituted 
“which were required to be built in compliance 

Code” for ‘“‘which does not exceed five percent 
(5%) of the total of such units completed during 
the taxable year” near the middle of the section 
and added the last sentence. 

with section (IIX) of the North Carolina Building 

§ 105-151.2. Credit against personal income tax for solar hot water, 
heating and cooling. — (a) Any person (to include partnerships) who constructs 
or installs a solar hot water, heating or cooling system in any residence or other 
building in North Carolina shall be allowed as a credit against the tax imposed 
by this Division, an amount equal to twenty-five percent (25%) of the installation 
and equipment cost of the solar hot water, heating or cooling equipment; 
provided, that credit allowed under this section shall not exceed one thousand 
dollars ($1,000) on any single building or for each family dwelling unit of a 
multi-dwelling building which is individually metered for electric power or 
natural gas or with separate furnace for oil heat paid for by the occupant; 
provided further, that in order to secure the credit allowed by this section the 
taxpayer must own or control the building at the time the solar hot water, 
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heating or cooling system is installed and payment in part or in total for such 
equipment and installation must be made by the taxpayer during the tax year 
for which the credit is claimed; and the amount of credit allowed for any one 
income year shall be limited to the amount of payment for such equipment made 
during the income year for which the credit is claimed and provided further, that 
if the credit allowed by this section exceeds the taxes imposed by this Division. 
reduced by all other credits allowed by the provisions of this Division, such 
excess shall be allowed against the taxes imposed by this Division for the next 
three succeeding years. 

(b) In the case of property owned by the entirety, where both spouses are 
ed ne to file North Carolina income tax returns, each spouse may claim one 
half of the credit allowed by this section or one spouse may claim the entire credit 
allowed by this section by agreement with the other spouse, provided both 
spouses were living together at the end of the taxable year and file their separate 
returns for the taxable year on the combined form. Where only one spouse is 
required to file a North Carolina income tax return, such spouse may claim the 
credit allowed by this section. 

(c) For the purpose of this section, the term “solar hot water, heating and 
cooling equipment” means any hot water, heating, cooling, or heating and 
cooling equipment which meets the definitive performance criteria established 
by the U.S. Secretary of the Treasury or any other performance criteria 
approved sy published by the Secretary of Revenue. (1977, c. 792, s. 3; 1979, 
@7892 9s7i2: 

Editor’s Note. — The 1979 amendment, 
effective with respect to taxable years 

Secretary of Revenue provided that such criteria 
shall be” near the end of subsection (c). 

beginning on and after Jan. 1, 1979, substituted 
“established by the U.S. Secretary of the 
Treasury or any other performance criteria 
approved and” for “prescribed pursuant to the 
provisions of the Solar Heating and Cooling 
Demonstration Act of 1974 (42 U.S.C.A. 8 5501, 
et seq.), and any amendments thereto, or any 

other performance criteria approved by the 

Session Laws 1977, c. 792, s. 11, makes this 
section effective for income years beginning on 
and after Jan. 1, 1977. 

For statement of policy relative to Session 
Laws 1977, c. 792, see Session Laws 1977, c. 792, 

On ai 
Session Laws 1977, c. 792, s. 10, contains a 

severability clause. 

§ 105-151.3. Credit against personal income tax for home insulation, storm 
windows or storm doors. — (a) During the period from January 1, 1977, through 
December 31, 1978, any person (to include partnerships) who installs new or 
additional insulation, storm windows or storm doors (to include thermal pane 
windows and doors) in any building located in North Carolina which was 
constructed and occupied prior to January 1, 1977, shall be allowed as a credit 
against the taxes imposed by this Division, an amount equal to twenty-five 
percent (25%) of the cost of such insulation, storm windows or storm doors; 
provided, that credit allowed under this section shall not exceed one hundred 
dollars ($100.00) on any single building or for each family dwelling unit of a 
multi-dwelling building; provided further, that in order to secure the credit 
allowed by this section the taxpayer must be liable for payment of such 
insulation, storm windows or storm doors and such payment must be made by 
the taxpayer during the tax year for which the beat is claimed. 

(b) The Secretary of Revenue is hereby authorized and directed to adopt rules 
and regulations requiring that said insulation, storm windows or storm doors 
shall have a useful life of at least three years and shall reduce heat loss or heat 
ain zs accordance with minimum standards prescribed by the Building Codes 
ouncil. 
(c) In order to secure the credit allowed by this section, receipts for the 

payment of such insulation, storm windows or storm doors containing a brief 
description of such insulation, storm windows or storm doors must be provided 
upon the request of the Secretary of Revenue. 
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(d) Notwithstanding any other provisions of this Division, the credit allowed 
by this section shall not exceed the amount of the tax imposed by this Division 
for the taxable year reduced by the sum of all credits allowable under this 
eee eapeik or payments of tax made by or on behalf of the taxpayer. (1977, 
C; Sub: 

Editor’s Note. — Session Laws 1977, c. 792, s. Session Laws 1977, c. 792, s. 10, contains a 
11, makes this section effective for income years _ severability clause. 
beginning on and after Jan. 1, 1977. 

For statement of policy relative to Session 
Laws 1977, c. 792, see Session Laws 1977, c. 792, 
faa: 

§ 105-151.4. Credit against personal income tax for construction of 
cogenerating power plants. — Any person, except a public utility as defined in 
G.S. 62-3(23), who constructs a cogenerating power plant in North Carolina shall 
be allowed a tax credit against the tax imposed by this division equal to ten 
percent (10%) of the costs required to purchase and install the electrical or 
mechanical power generation equipment of that plant; provided, that in order to 
secure the credit allowed by this section, the taxpayer must own or control such 
power plant at the time of construction, and payment in part or in whole for such 
construction and equipment must be made by the taxpayer during the tax year 
for which the credit is claimed; and the amount of credit allowed for any one 
income year shall be limited to ten percent (10%) of such costs paid during the 
year, and the credit allowed by this section shall not exceed the amount of the 
tax imposed by this Division for the taxable year reduced by the sum of all 
credits allowable under this Division, except for payments of tax made by or on 
behalf of the taxpayer. For purposes of this section, a cogenerating power plant 
is a power plant which sequentially produces electrical or mechanical power and 
useful thermal energy from the same primary energy source. The tax credit 
provided for in this section is not allowed to a person who constructs a 
cogenerating power plant whose combustion equipment uses residual oil, middle 
distillate oil, gasoline, natural gas or liquid propane gas (LPG) as a primary fuel. 
(1979 Me S017 Ss. 672) 

Editor’s Note. — Session Laws 1979, c. 801,s. taxable years beginning on and after Jan. 1, 
67, makes the act effective with respect to 1979. 

§ 105-151.5. Credit against personal income tax for conversion of 
industrial boiler to wood fuel. — Any person who modifies or replaces an oil 
or gas-fired boiler or kiln used in the manufacturing process of a manufacturing 
business located in this State with one which is capable of burning wood shall 
be allowed as a credit against the tax imposed by this Division, an amount equal 
to fifteen percent (15%) of the installation and equipment cost of such 
conversion; provided, that in order to secure the credit allowed by this section, 
the taxpayer must own or control the business in which such boiler or kiln is used 
at time of such conversion and payment in part or in whole for such installation 
and equipment must be made by the taxpayer during the tax year for which the 
credit is claimed; and the amount of credit allowed for any one income year shall 
be limited to fifteen percent (15%) of such costs paid during the year; and the 
credit allowed by this section shall not exceed the amount of the tax imposed by 
this Division for the taxable year reduced by the sum of all credits allowable 
under this Division, except for payments of tax made by or on behalf of the 
taxpayer. (1979, c. 801, s. 68.) 
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Editor’s Note. — Session Laws 1979, c. 801,s. taxable years beginning on and after Jan. 1, 

68, makes the act effective with respect to 1979. 

§ 105-152. Returns. — (a) The following persons shall file with the Secretary 
of Revenue an income tax return under affirmation, showing therein specifically 
the items of gross income and the deductions allowed by this Division, and such 
other facts as the Secretary may require for the purpose of making any 
computation required by this Division: 

(1) Every resident or nonresident who has a gross income during the income 
year which is in excess of the personal exemption to which he or she is 
entitled under the provisions of G.S. 105-149(a), without the inclusion of 
the exemptions for dependents provided under subdivision (5), any part 
of which is subject to taxation in this State. 

(2) Every resident or nonresident required under the provisions of G.S. 
105-149(b) to prorate his exemption and who has a gross income during 
the income year from sources both within and without this State in 
excess of the prorated exemption, any part of which is subject to 
taxation in this State. 

(3) Every partnership doing business in this State as provided in G.S. 
105-154 

(4) Any person whom the Secretary believes to be liable for a tax under this 
Division, when so notified by the Secretary of Revenue and requested 
to file a return. 

(b) If the taxpayer is unable to make his own return, the return shall be made 
by a duly authorized agent or by a guardian or other person charged with the 
care of the person or property of such taxpayer. 

(c) The return of an individual, who, hie living? receiving income in excess 
of the exemption during the income year, and who has died before making the 
return, shall be made in his name and behalf by the administrator, or executor 
of the estate, and the tax shall be levied upon and collected from his estate. 

(d) When the Secretary of Revenue has reason to believe that any taxpayer 
so conducts the trade or business as either directly or indirectly to distort his true 
net income and the net income properly attributable to the State, whether by the 
arbitrary shifting of income, through price fixing, charges for service, or 
otherwise, whereby the net income is arbitrarily assigned to one or another unit 
in a group of taxpayers carrying on business under a substantially common 
control, he may require such facts as he deems necessary for the proper 
computation of the entire net income and the net income properly attributable 
to the State, and in determining same the Secretary of Revenue shall have 
regard to the fair profit which would normally arise from the conduct of the 
trade or business. 

(e) A joint return may not be filed by a husband and wife; however, a husband 
and wife may, at their election, file their separate income tax returns on a single 
form, and a husband and wife so filing shall be deemed to have expressly agreed 
hat: 

(1) If the sum of the payments by either spouse, including withheld and 
estimated taxes, exceeds the amount of the tax for which such spouse 
is separately liable, the excess may be applied by the Department of 
Revenue to the credit of the other spouse if the sum of the payments 
by such other spouse, including withholding and estimated taxes, is less 
He the amount of the tax for which such other spouse is separately 
lable. 

(2) If the sum of the payments made by both spouses with respect to the 
taxes for which they are separately liable, including withheld and 
estimated taxes, exceeds the total of the taxes due, refund of the excess 
may be made payable to both spouses or if either is decease, to the 
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survivor. (1939, c. 158, s. 326; 1941, c. 50, s. 5; 1948, c. 400, s. 4; 1945, 
G08, 6.74; 195]5, c.:648; 8.4; 1957, co? 1840, s; 4; 1967, c. 1110,'s. 371973; 
O24 70.8) 1195) ¢c, 903/48. 412 ced2sTy sc Oe 19TT,.c7 315i) 

Editor’s Note. — The 1977 amendment, (9)’ following “subdivision (5)” in subdivision 
effective for income tax years beginning on and = (a)(1). 

after Jan. 1, 1977, deleted ‘‘and the additional Cited in Garrou Knitting Mills v. Gill, 228 N.C. 
exemptions provided under subdivisions (8) and 1764, 47 S.E.2d 240 (1948). 

§ 105-153: Repealed by Session Laws 1967, c. 1110, s. 3. 

§ 105-154. Information at the source. — (a) Every individual, partnership, 
corporation, joint-stock company or association, or insurance company, being a 
resident or having a place of business or having one or more employees, agents 
or other representatives in this State, in whatever capacity acting, including 
lessors or mortgagors of real or personal property, fiduciaries, employers, and 
all officers and employees of the State or of any political subdivision of the State 
and all officers and employees of the United States of America or of any political 
subdivision or agency thereof having the control, receipt, custody, disposal, or 
payment of interest (other than interest coupons payable to bearer), rent, 
salaries, wages, dividends, premiums, annuities, compensations, remunerations, 
emoluments or other fixed or determinable annual or periodical gains, profits, 
and incomes paid or payable during any year to any taxpayer, shall make 
complete return thereof to the Secretary of Revenue under such regulations and 
in such form and manner and to such extent as may be prescribed by him. The 
filmg of any report in compliance with the provisions of this section by a foreign 
corporation shall not constitute an act in evidence of and shall not be deemed to 
be evidence that such corporation is doing business in this State. 

(b) Every partnership doing business in the State shall make a return, stating 
specifically the items of its gross income and the deductions allowed by this 
Division, and shall include in the return the names and addresses of the 
individuals who would be entitled to share in the net income if distributable, and 
the amount of the distributive share of each individual, together with the 
distributive shares of corporation dividends. The return shall be signed by one 
of the partners under affirmation in the form prescribed in G.S. 105-155 of this 
Division, and the same penalties prescribed in G.S. 105-236 shall apply in the 
event of a willful misstatement. (19389, c. 158, s. 328; 1945, c. 708, s. 4; 1957, c. 
1540 <8.:4)/1967,.¢. 1110) 8: 3) 1973;¢,/476,-8. 198+ ¢.. 1287, 18.:5.) 

§ 105-155. Time and place of filing returns. — Returns shall be in such 
forms as the Secretary of Revenue may from time to time prescribe, and shall 
be filed with the Secretary at his main office, or at any branch office which he 
may establish. The return of every person reporting on a calendar year basis 
shall be filed on or before the fifteenth day of April in each year, and the return 
of every person reporting on a fiscal year basis shall be filed on or before the 
fifteenth day of the fourth month following the close of the fiscal year. In case 
of sickness, absence, or other disability or whenever in his judgment good cause 
exists, the Secretary may allow further time for filing returns. 

There shall be annexed to the return the affirmation of the taxpayer making 
the return in the following form: “Under penalties prescribed by law, I hereby 
affirm that to the best of my knowledge and belief this return, including any 
accompanying schedules and statements, is true and corners (If prepared b 
a person other than taxpayer, his affirmation is based on all information of whic 
he has any knowledge.) The Secretary shall cause to be prepared blank forms 
for the said returns, and shall cause them to be distributed throughout the State, 
and to be furnished upon application; but failure to receive or secure the form 
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shall not relieve any taxpayer from the obligation of making any return herein 
required. (1939, c. 158, s. 329; 1943, c. 400, s. 4; 1951, c. 643, s. 4; 1958, c. 1302, 
BS) 45-1955, C17, S.tle loot Cees tettoboncl| Loose 251967, ¢ 110.6. 3; 1973, 
O; 416" Seavas) 

Editor’s Note. — For brief comment on the Applied in City of Winston-Salem v. Powell 
1953 amendment which rewrote the second Paving Co., 7 F. Supp. 424 (M.D.N.C. 1934). 
paragraph, see 31 N.C.L. Rev. 441 (1958). 

§ 105-156. Failure to file returns; supplementary returns. — If the 
Secretary of Revenue shall be of the opinion that any taxpayer has failed to file 
a return or to include in a return filed, either intentionally or through error, 
items of taxable income, he may require from such taxpayer a return or 
supplementary return, under oath, in such form as he shall prescribe, of all the 
items of income which the taxpayer received during the year for which the 
return is made, whether or not taxable under the provisions of this Division. If 
from a supplementary return or otherwise the Secretary finds any items of 
income, taxable under this Division, have been omitted from the original return, 
or any items returned as taxable that are not taxable, or any item of taxable 
income overstated, he may require the items so omitted to be disclosed to him 
under oath of the taxpayer, and to be added to or deducted from the original 
return. Such supplementary return and the correction of the original return shall 
not relieve the taxpayer from any of the penalties to which he may be liable 
under any provision of G.S. 105-236. The Secretary may proceed under the 
provisions of G.S. 105-241.1, whether or not he requires a return or a 
supplementary return under this section. (1939, c. 158, s. 881; 1959, c. 1259, s. 
BE L9G75 Gi del LO os ts ol OFS 10.476, 820195.) 

§ 105-156.1. Effective dates of 1957 amendments to Article 4. — Except as 
otherwise expressly provided herein, the amendments to this Article by Session 
Laws 1957, c. 1840, s. 4, shall take effect for income years beginning on or after 
January: 1, 1957; (1957, c#13405s.)4: 19672.c0.1010)s930 

§ 105-157. Time and place of payment of tax. — (a) Except as otherwise 
provided in this section and in Article 4A of this Chapter, the full amount of the 
tax payable as shown on the face of the return shall be paid to the Secretary of 
Revenue at the office where the return is filed at the time fixed by law for filing 
the return; provided, that when a husband and wife have elected under G.S. 
105-152(e) to file their separate income tax returns on a single form and the 
amount for which one spouse is separately liable has been reduced by credit for 
overpayment of tax by the other spouse as provided in that subsection, only the 
amount in excess of such credit shall be payable; provided, that if the amount 
SU aaNe be due after all credits is less than one dollars ($1.00), no payment need 
e made. 
(b) The tax may be paid with uncertified check during such time and under 

such regulations as the Secretary of Revenue shall prescribe; but if a check so 
received is not paid by the bank on which it is drawn, the taxpayer by whom such 
check is tendered shall remain liable for the payment of the tax and for all legal 
penalties the same as if such check had not been tendered. (1939, ¢c. 158, s. 832; 
1943). 400, s.'4; 1947). ¢. 501,'s. 4; 1951; ¢: 643, s: 45:1955)¢e017,'sr2} 19590, 1259) 
822; 1963)'o71169 8s" 2:71967) cr T02e8. 15 ec 11108 si8> 197326, 476.06. 198: ai-903: 
Spec CEST, 8 5.) 

Applied in City of Winston-Salem v. Powell 
Paving Co., 7 F. Supp. 424 (M.D.N.C. 1934). 
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§ 105-158. Abatement of income taxes of certain members of the armed 
forces upon death. — In the case of any individual 

(1) Who dies 
a. On or after January 1, 1964; 
b. While in active service as a member of the armed forces of the 

United States, and 
ec. While serving in a combat zone (as determined under GS. 

105-141(b)(12); or 
(2) Who dies 

a. On or after January 1, 1964; and : 
b. As a result of wounds, disease or injury incurred while in active 

service as a member of the armed forces of the United States, and 
while serving in a combat zone on or after January 1, 1964, 

No individual income tax imposed by the State of North Carolina shall apply with 
respect to the taxable year in which falls the date of his death, or with respect 
to any prior taxable year ending On or after the first day he so served in a combat 
zone; and any tax under this Division and under the corresponding provisions of 
prior revenue laws for taxable years preceding those above specified which is 
unpaid at the date of his death (including interest, additions to the tax, and 
additional amounts) shall not be assessed and if assessed the assessment shall 
be abated, and if collected shall be credited or refunded as an overpayment. 
(O69Per111 6.1979 ser 79S sy 23) 

Editor’s Note. — The 1979 amendment, 
effective as to individuals dying on and after 
July 1, 1973, deleted former paragraph b of 
subdivision (1), which read ‘“b. During an 

induction period [as defined in GS. 
105-141(b)(12)],"> and~=s designated = former 

paragraphs c and d of subdivision (1) as present 

paragraphs b and c. The amendment also deleted 
“during an induction period” following “as a 
result of wounds, disease or injury incurred” 
near the beginning of paragraph b of subdivision 
(2). 

Former § 105-158 was repealed by Session 
Laws 1959, ¢.. 1259; s.-9. 

§ 105-159. Corrections and changes. — If the amount of the net income for 
any year of any taxpayer under this Division, as reported or as reportable to the 
United States Treasury Department, is changed, corrected, or otherwise 
determined by the Commissioner of Internal Revenue or other officer of the 
United States of competent authority, such taxpayer, within two years after 
receipt of internal revenue agent’s report or supplemental report reflecting the 
corrected or determined net income shall make return under oath or affirmation 
to the Secretary of Revenue of such corrected, changed or determined net 
income. In making any assessment or refund under this section, the Secretary 
shall consider all facts or evidence brought to his attention, whether or not the 
Same were considered or taken into account in the federal assessment or 
correction. If the taxpayer fails to notify the Secretary of Revenue of 
assessment of additional tax by the Commissioner of Internal Revenue, the 
statute of limitations shall not apply. The Secretary of Revenue shall thereupon 
proceed to determine, from such evidence as he may have brought to his 
attention or shall otherwise acquire, the correct net income of such taxpayer for 
the fiscal or calendar year, and if there shall be any additional tax due from such 
taxpayer the same shall be assessed and collected; and if there shall have been 
an overpayment of the tax the said Secretary shall, within 30 days after the final 
determination of the net income of such taxpayer, refund the amount of such 
excess: Provided, that any taxpayer who fails to comply with this section as to 
making report of such change as made by the federal government within the 
time specified shall be subject to all penalties as provided in G.S. 105-236, in case 
of additional tax due, and shall forfeit his rights to any refund due by reason 
of such change. 
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When the taxpayer makes the return reflecting the corrected net income as 
required by this section, the Secretary of Revenue shall make assessments or 
eatunis based thereon within three years from the date the return required by 
this section is filed and not thereafter. When the taxpayer does not make the 
return reflecting the corrected net income as required by this section but the 
Department of Revenue receives from the United States government or one of 
its agents a report reflecting such corrected net income, the Secretary of 
Revenue shall make assessments for taxes due based on such corrected net 
income within five years from the date the report from the United States 
government or its agent is actually received and not thereafter. 

Nothing in this section shall be construed as preventing the Secretary of 
Revenue from making an assessment immediately following the receipt mae 
any source of information concerning the correction, change in, or determination 
of net income of a taxpayer by the United States government. The assessment 
of tax or additional tax under this section shall not be subject to any statute of 
limitations except as provided in this section. (1939, c. 158, s. 334; 1947, ¢. 501, 
s. 4; 1949, c. 392, s. 3; 1957, c. 1840, s. 14; 19638, c. 1169, s. 2; 1967, c. 1110, s. 3; 
1978, c. 476, s. 193.) 

This section imposes on the taxpayer a 
positive duty with respect to his income tax 
liability beyond that required by § 105-152, 
respecting his original return; it is his duty not 
only to report the change made by the federal 
department but to file another return under oath 
reflecting it. Garrou Knitting Mills v. Gill, 228 
N.C. 764, 47 8.E.2d 240 (1948). 

Procedure under Former Statute Exclusive. 
— The procedure prescribed by the former 

statute requiring that a new return be made 
within 380 days of the receipt of the 
redetermination of the taxpayer’s income tax by 
the federal government was held exclusive and 
had to be followed to entitle the taxpayer to the 
relief therein provided. State ex rel. Maxwell v. 
Hinsdale, 207 N.C. 37, 175 S.E. 847 (1934). 

Cited in American Bakeries Co. v. Johnson, 
259 N.C. 419, 181 S.E.2d 1 (1963); Ward v. 
Clayton, 5 N.C. App. 58, 167 8.E.2d 808 (1969). 

§ 105-159.1. Designation of tax by individual to political party. — (a) Every 
individual whose income tax liability for the taxable year is one dollar ($1.00) or 
more may designate on his income tax return that one dollar ($1.00) of the 
amount of tax paid by him to the Department of Revenue which shall thereafter 
be paid uy the Secretary of Revenue, in the manner hereinafter prescribed, to 
the State Treasurer for the use of the political party designated by the taxpayer. 
Where any taxpayer elects to so designate but does not specify a particular 
political party, such funds shall thereafter be distributed, in the same manner 
as all other funds authorized by this section, to all political parties as defined 
herein upon a pro rata basis according to their respective party voter 
registrations. For purposes of this section, political party shall mean a political 
party which at the last preceding general State election received at least ten 
percent (10%) of the entire vote cast in the State for Governor, or for presidential 
electors, or a group of voters who by July 1 of the preceding calendar year, by 
virtue of a petition as a new political party, had duly qualified as a new political 
at within the meaning of Chapter 163 of the General Statutes of North 
arolina. 
(b) For each quarterly period beginning January 1, 1978, and for each 

quarterly period thereafter, on or before the last day of the month following the 
close of each quarterly period, the Secretary of Revenue shall remit all funds so 
designated above collected during the preceding quarter to the State Treasurer 
who shall thereafter deposit them in an interest-bearing account to be known as 
the North Carolina Election Campaign Fund. Any interest earned on funds so 
deposited shall be credited to the political party for which said funds were 
designated. A report to the State Treasurer, State Board of Elections and each 
State party chairman shall accompany each such remittance, and shall detail the 
amount of funds forwarded, the cumulative total of funds forwarded to date for 
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the year, and an estimate of the probable total amount to be collected and 
forwarded for that calendar year. 

(c) Notwithstanding the total amount of money actually collectively 
designated by taxpayers to be forwarded to the State Treasurer, on behalf of 
any one particular political party, for any taxable year, any designated sums to 
one particular party in excess of four hundred thousand dollars ($400,000) shall 
not be dapiited to the State Treasurer, but shall instead be placed in the General 
Fund of the State. 

(d) The Secretary of Revenue shall amend the income tax return in order that 
all taxpayers desiring to make the political contributions authorized herein shall 
do so by designating same on the front face of the tax return immediately above 
the signature line. The line of authorization for such designation shall be color 
contrasted with the color scheme of the remainder of the income tax return. Such 
return, or accompanying explanatory instruction, shall readily indicate that any 
such designations neither increase nor decrease an individual’s tax liability. 
(1977, 2nd Sess., c. 1298, s. 1; 1979, c. 801, s. 69.) 

Editor’s Note. — Section 105-159.1 was 1979, substituted ‘‘four hundred thousand 
originally enacted by Session Laws 1975, c. 775, 
s. 1, and expired by its own terms Dec. 31, 1977. 
See Session Laws 1975, c. 775, s. 83. The above 
§ 105-159.1, was enacted by Session Laws 1977, 
2nd Sess., c. 1298, s. 1, effective with respect to 
taxable years beginning on or after Jan. 1, 1978. 

The 1979 amendment, effective with respect 

dollars ($400,000)” for “three hundred thousand 
dollars ($300,000) in subsection (c). 

Session Laws 1977, 2nd Sess., ¢c. 1298, s. 8, 
provides: ‘‘This act shall become effective with 
respect to taxable years beginning on or after 
January 1, 1978, and shall expire on December 
311981 ,:: 

to taxable years beginning on and after Jan. 1, 

DIVISION III. INCOME TAX—ESTATES, TRUSTS, AND BENEFICIARIES. 

§ 105-160. Short title. — This division shall be known and may be cited as the 
Income Tax Act for Estates, Trusts, and Beneficiaries. (1967, c. 1110, s. 3.) 

§ 105-161. Estates and trusts. — (a) Imposition of the Tax. — The tax 
Mit by this Division shall apply to the taxable income of estates and trusts 
including: 

(1) Tito accumulated in trust for the benefit of unborn or unascertained 
individuals or individuals with contingent interest, and income 
accumulated or held for future distribution under the terms of the will 
or trust; 

(2) Income which is to be distributed currently by the fiduciary to the 
beneficiaries; 

(3) Income received by estates of deceased individuals during the period of 
administration or settlement of the estate; and 

(4) Income which, in the discretion of the fiduciary, may be either 
distributed to the beneficiaries or accumulated. 

(b) Computation and Payment. — The net taxable income of an estate or a 
trust shall be determined in the same manner as provided in Division II of this 
Article for an individual except as otherwise provided in this section. The tax 
shall be at the same rates as provided in G.S. 105-136 for individuals and shall 
be computed on that portion of undistributed net income of an estate or trust 
which is for the benefit of a resident of this State, or for the benefit of a 
nonresident to the extent that such income is derived from an established 
business or from an investment in tangible property located in this State. The 
tax so computed shall be paid by the fiduciary responsible for administering the 
estate or trust. 
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(c) Definitions. — For the purpose of this section the words and phrases 
defined in Division II of Article 4 shall have the same meanings prescribed to 
them in that division. In addition, the following words and phrases when used 
in this section, shall, for the purpose of this section, have the meanings 
respectively prescribed to them in this subsection, except in those instances 
where the context clearly indicates a different meaning: 

(1) Distributable Net Income: The taxable income of the estate or trust 
computed with the following modifications: 
a. No deduction shall be taken under subsections (d)(5) and (d)(6) of this 

section (relating to additional deductions). - 
b. No deduction shall be taken under subsection (d)(7) of this section 

(relating to personal exemption). 
c. Gains from the sale or exchange of property shall be excluded to the 

extent that such gains are allocated to corpus and are not (i) paid, 
credited, or required to be distributed to any beneficiary during the 
taxable year, or (ii) paid, permanently set aside, or to be used for 
the purposes specified in subsection (d)(4) of this section. 
Losses from the sale or exchange of property shall be excluded 
except to the extent such losses are taken into account in 
determining the amount of gains from the sale or exchange of 
property which are paid, credited or required to be distributed to 
any beneficiary during the taxable year. 

d. For purposes only of trusts described in subsection (d)(5) of this 
section which are required to distribute current income only, there 
shall be excluded those items of gross income constituting 
extraordinary dividends or taxable stock dividends which the 
fiduciary, acting in good faith, does not pay or credit to any 
beneficiary by reason of his determination that such dividends are 
allocable to corpus under the terms of the governing instrument 
and applicable State law. 

e. There shall be included any tax-exempt interest to which G.S. 
105-141(b)(4) applies, reduced by any amounts which would be 
deductible in respect of disbursement allocated to such interest but 
for the provisions of G.S. 105-147(5). 
If the estate or trust is allowed a deduction under subsection (d)(4) 
of this section, the amount of the modifications specified in 
subsection (c)(1)e above shall be reduced to the extent that the 
amount of income which is paid, permanently set aside, or to be 
used for the purposes specified in subsection (d)(4) of this section 
is deemed to consist of items specified in subsection (c)(1)e. For this 
purpose, such amount shall (in the absence of specific provisions in 
the governing instrument) be deemed to consist of the same 
proportion of each class of items of income of the estate or trust 
as the total of each class bears to the total of all classes. 

(2) Income: The term “income,” when not preceded by the words “taxable,” 
“distributable net,” “undistributed net,” or “gross,” means the amount 
of income of the estate or trust for the taxable year determined under 
the terms of the governing instrument and applicable State law. Items 
of gross income constituting extraordinary diidendd or taxable stock 
dividends which the fiduciary, acting in good faith, determines to be 
allocable to corpus under the terms of the governing instrument and 
applicable State law shall not be considered income. 

(3) Taxable Income: The term ‘‘taxable income” means the gross income as 
defined in G.S. 105-141 less the deductions and exemptions allowed by 
this section. 

(4) Beneficiary: Any heir, legatee, devisee, and any other person, firm or 
corporation who acquires under any governing instrument the right to 
receive income from any estate or trust. 
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(d) Deductions. — 
(1) Allowable Deductions: Except as otherwise provided in this section, the 

same deductions allowed individuals under G.S. 105-147 shall be al- 
lowed in computing the net income of an estate or trust. 

(2) Deductions for Depreciation and Depletion: In case of property held in 
trust, the deduction for depreciation and depletion shall be apportioned 
between the income beneficiaries and the trustee in accordance with the 
instrument creating the trust, or in the absence of such provisions, on 
the basis of the trust income allocable to each. In the case of an estate, 
the allowable depreciation deduction shall be apportioned between the 
estate and the heirs, legatees, and devisees on the basis of the portion 
of the income of the estate allocable to each. 

(3) Double Deduction Not Allowed: The amounts allowable under G.S. 105-9 
as a deduction in computing the taxable estate of a decedent for 
inheritance tax purposes, to the extent that they consist of those items 
which would be allowable as a deduction under G.S. 105-147 (or as an 
offset against the sales price of property in determining gain or loss) 
for income tax purposes, shall not be allowed as a deduction in 
computing the taxable income of the estate or of any other person 
unless there is filed, within the time and in the manner and form 
prescribed by the Secretary of Revenue, a statement that such amounts 
have not been allowed as deductions under G.S. 105-9 and a waiver of 
the right to have such amounts allowed as deductions under G.S. 105-9. 
This subdivision shall not apply with respect to deductions allowed 
under G.S. 105-142.1(e) (relating to income in respect of decedents). 

(4) Amounts Paid or Permanently Set Aside for Charity: 
a. Deduction: In determining the net income of an estate or trust for 

purposes of this section (other than a trust described in subsection 
(d)(5) of this section), there shall be allowed as a deduction in 
computing the taxable income of the estate or trust (in lieu of the 
deductions allowed by G.S. 105-147(15) and (16)) any amount of the 
gross income, without limitation, which pursuant to the terms of 
the governing instrument is, during the taxable year, paid for a 
religious, charitable, scientific, literary, or educational purpose or 
for the prevention of cruetly to children or animals, or for a 
distributee specified in G.S. 105-147(15) or 105-147(16); provided 
further, that trusts entitled to the deduction for amounts 
permanently set aside for charitable purposes under the provisions 
of section 642(c) of the Internal Revenue Code of 1954, as amended, 
Shall also qualify for such deduction under this Division. 

In the case of an estate there shall be allowed as a deduction in 
computing its taxable income any amount of gross income, without 
limitation, which pursuant to the terms of its governing instrument 
is during the taxable year, permanently set aside for religious, 
charitable, scientific, literary, or educational purposes or for a 
distributee specified in G.S. 105-147(15) or 105-147(16). 

b. Limitation on Deduction: 
1. Trade or Business Income: In computing the deduction 

allowable under paragraph a of this subdivision to a trust, no 
amount otherwise allowable under paragraph a shall be 
allowable as a deduction with respect to income of the taxable 
year which is allocable to its unrelated business income for 
such year. For purposes of the preceding sentence, the term 
“unrelated business income” means an amount equal to the 
amount which, if such trust were exempt from tax under 
subsection (f)(1) of this section, would be computed as its 
unrelated business taxable income under subsection (f)(2)of 
this section, (relating to income derived from certain business 
activities). I 

511 



§ 105-161 CH. 105. TAXATION § 105-161 

2. Prohibited Transactions: The amount otherwise allowable under 
paragraph a of this subdivision as a deduction shall not be 
allowable if the trust has engaged in a prohibited transaction. 
For purposes of this subdivision, the term “prohibited 
transaction” means any transaction after January 1, 1967, in 
which any trust while holding income or corpus which has been 
permanently set aside or is to be used exclusively for 
charitable or other purposes described in paragraph a of this 
subdivision: 
I. Lends any part of such income or corpus, without receipt of 

adequate security and a reasonable rate of interest, to; 
II. Pays any compensation from such income of corpus, in 

excess of a reasonable allowance for salaries or other 
compensation for personal services actually rendered, to; 

III. Makes any part of. its services available on a preferential 
basis to; 

IV. Uses such income or corpus to make any substantial 
purchase of securities or any other property, for more 
than an adequate consideration in money or money’s 
worth from; 

V. Sells any substantial part of the securities or other 
property comprising such income or corpus, for less than 
an adequate consideration in money or money’s worth, to; 
or 

VI. Engages in any other transaction which results in a 
substantial diversion of such income or corpus to; 

the creator of such trust; any person who has made a 
substantial contribution to such trust; a member of a family 
SE these purposes brothers and sisters, whether by 
whole or half blood, spouse, ancestors, and lineal descendants) 
of an individual who is the creator of the trust or who has made 
a substantial contribution to the trust; or a corporation 
controlled by any such creator or person through the 
ownership, directly or indirectly, of fifty percent (50%) or more 
of the total combined voting power of all classes of stock of the 
corporation. 

he amount otherwise allowable under paragraph a of this 
subdivision as a deduction shall be denied 1 reason of having 
engaged in a prohibited transaction only for taxable years 
after the taxable year during which the trust is notified by the 
Secretary of Revenue that it has engaged in such transaction, 
unless such trust entered into such prohibited transaction with 
the purpose of diverting such corpus or income from the 
purposes described in paragraph a of this subdivision, and 
such transaction involved a substantial part of such corpus or 
income. Provided, that if the deduction of any trust under 
paragraph a has been denied as herein provided, such trust, 
with respect to any taxable year following the taxable year in 
which notice is received of denial of the deduction under 
pra elt a, may, in such manner as prescribed by the 
ecretary of Revenue, file claim for the allowance of the 

unlimited deduction under paragraph a, and if the Secretary of 
Revenue is satisfied that such trust will not knowingly again 
engage in a prohibited transaction the denial of the deduction 
provided herein shall not apply with respect to the taxable 
years after the year in which such claim is filed. 
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3. Accumulated Income: If the amounts permanently set aside, or 
to be used exclusively for the charitable and other purposes 
described in paragraph a of this subdivision during the taxable 
year or any prior taxable year and not actually paid out by the 
end of the taxable year: 
J. Are unreasonable in amount or duration in order to carry 

out such purposes of the trust; 
II. Are used to a substantial degree for purposes other than 

those prescribed in paragraph a of this subdivision; or 
III. Are invested in such manner as to jeopardize the interests 

of the religious, charitable, scientific, etc., beneficiaries, 
the amount otherwise allowable under paragraph a of this 
subdivision shall be limited to the amount actually paid 
out during the taxable year. 

(5) Deduction for Trusts Distributing Current Income Only: 
a. Deduction: In the case of any trust the terms of which provide that 

all of its income is required to be distributed currently, and do not 
provide that any amounts are to be paid, permanently set aside, or 
used for the purposes specified in subsection (d)(4) of this section 
(relating to deduction for charitable, etc., purposes), there shall be 
allowed as a deduction in computing the taxable income of the trust 
the amount of the income for the taxable year which is required to 
be distributed currently. This subdivision shall not apply in any 
taxable year in which the trust makes distributions other than 
amounts of income required to be distributed currently. 

b. Limitation of the Deduction: If the amount of income required to be 
distributed currently exceeds the distributable net income of the 
trust for the taxable year, the deduction shall be limited to the 
amount of the distributable net income. For this purpose, the 
computation of distributable net income shall not include items of 
income which are not included in the gross income of the trust and 
the deductions allocable thereto. 

(6) Deductions for Estates and Trusts Accumulating Income or 
Distributing Corpus: 
a. Deduction: In any taxable year there shall be allowed as a deduction 

in computing the taxable income of an estate or trust (other than 
a trust to which subsection (d)(5) applies), the sum of: 
1. Any amount of income for such taxable year required to be 

distributed currently (including any amount required to be 
distributed which may be paid out of income or corpus to the 
extent such amount is paid out of income for such taxable 
year); and 

2. Any other amounts properly paid, credited, or required to be 
distributed for such taxable year. In no case shall this 
deduction exceed the distributable net income of the estate or 
trust. 

b. Character of Amounts Distributed: The amount determined under 
paragraph a shall be treated as consisting of the same proportion 
of each class of items entering into the computation of 
distributable net income of the estate or trust as the total of each 
class bears to the total distributable net income of the estate or 
trust in the absence of the allocation of different classes of income 
under the specific terms of the governing instrument. In the 
application of the preceding sentence, the items of deduction 
entering into the computation of distrubtable net income (including 
the deduction allowed under subsection (d)(4)) shall be allocated 
among the items of distributable net income in such manner as may 
be prescribed by the Secretary of Revenue. 
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c. Limitation on the Deduction: No deduction shall be allowed under 
paragraph a in respect of any portion of the amount allowed as a 
deduction under that paragraph (without regard to this paragraph) 
which is treated under paragraph b as consisting of any items of 
distributable net income which are not included in the gross income 
for the estate or trust. 

d. Exclusion: There shall not be included as amounts falling within 
subsection (d)(6) of this section: 
1. Any amount which, under the terms of the governing 

instrument, is properly paid or credited as a gift or bequest of 
a specific sum of money or of specific property and which is 
paid or credited all at once or in not more than three 
installments. For this purpose, an amount which can be paid 
or credited only from the income of the estate or trust shall not 
be considered as a gift or bequest of a specific sum of money. 

2. Any amount paid or permanently set aside or otherwise 
qualifying for the deduction provided in subsection (d)(4) of 
this section. 

3. Any amount paid, credited, or distributed in the taxable year, if 
subsection (d)(5) or (d)(6) applied to such for a preceding 
taxable year of an estate or trust because credited or required 
to be distributed in such preceding taxable year. 

e. Separate Shares Treated as Separate Trusts: For the sole purpose of 
etermining the amount of distributable net imcome in the 

application of subsection (d)(6) of this section and subsection (b) of 
G.S. 105-162, in the case [of] a single trust having more than one 
beneficiary substantially separate and independent shares of 
different enetieiabies in the trust shall be treated as separate 
trusts. The existence of such substantially separate and 
independent shares and the manner of treatment as separate trusts 
shall be determined as prescribed by the Secretary of Revenue. 

(7) Deduction for Personal Exemption: The following personal exemption 
deductions shall be allowed under this section: 
a. As rari shall be allowed a deduction of one thousand dollars 

1,000). 
b. A trust which, under its governing instrument, is required to 

distribute all of its income currently shall be allowed a deduction 
of five hundred dollars ($500.00). 

G: (S200 Oe shall be allowed a deduction of two hundred dollars 
200.00). 

(8) Deductible Dividends: Where dividend income is received by a fiduciary 
of an estate or trust and is distributed or distributable to a beneficiary 
during the taxable year so that it is includible in the gross income of 
the beneficiary for that taxable year, the dividends or the portion of 
such dividends which would be se ductible to an individual under the 
provisions of subdivision (7) of G.S. 105-147 shall be deductible by such 
beneficiary during that taxable year. If the portion of the dividend 
income distributable to the beneficiary cannot be determined under the 
governing instrument, the amount of the deduction by the beneficiary 
shall be that amount which bears the same ratio to the total of the 
deductible portion of all dividends received by the estate or trust as the 
amount of income received by the beneficiary bears to the distributable 
net income of the estate or trust, except that in no case may the 
deduction claimed by the beneficiary under this subsection exceed the 
income distributed or required to be distributed to him from the estate 
or trust during the taxable year. 
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(9) Apportionment of Deductions: Deductions allowable under this section 
shall be apportioned between the beneficiaries and the trust or estate 
in such manner as prescribed by the Secretary of Revenue unless 
otherwise provided in this section. 

(10) The Standard Deduction: The standard deduction allowed individuals 
under subdivision (22) of G.S. 105-147 shall not be allowed an estate or 
trust. 

(e) Returns. — 
(1) Returns with respect to income taxes, showing therein specifically the 

items of gross income, the deductions allowed by this section and such 
other facts as the Secretary of Revenue may require, shall be made for 
the following: 
a. Every estate subject to the tax imposed by this section the gross 

income of which for the taxable year is in excess of one thousand 
dollars ($1,000). The return of an estate shall be made by the 
fiduciary thereof. 

b. Every trust having for the taxable year any taxable income subject 
to the tax imposed by this section, or having gross income of one 
thousand dollars ($1,000) or over, regardless of the amount of 
taxable income. The return for a trust shall be made by the 
fiduciary thereof. 

c. Every estate or trust of which any beneficiary is a nonresident when 
such estate or trust has income subject to tax under this section. 

(2) Every trust claiming a charitable, etc., deduction under subsection (d)(4) 
of this section for the taxable year shall furnish such information with 
respect to such taxable year as the Secretary of Revenue may by forms 
or some other manner prescribe, setting forth: 
a. The amount of the charitable, etc., deductions taken under 

subsection (d)(4) of this section within such year (showing 
separately the amount of such deduction which was paid out and 
the amount which was permanently set aside for charitable, etc., 
purposes during such year), 

. The amount paid out within such year which represents amounts for 
which charitable, ete., deductions under subsection (d)(4) of this 
section have been taken in prior years, 

e. The amount for which charitable, etc., deductions have been taken 
in prior years but which has not been paid out at the beginning of 
such year, 

d. The amount paid out of principal in the current and prior years for 
charitable, etc., purposes, 

e. The total income of the trust within such year and the expenses 
attributable thereto, and 

f. A balance sheet showing the assets, liabilities, and net worth of the 
trust as of the beginning of such year. 

(f) Exempt Trusts. — 
(1) The following trusts shall be exempt from taxation under this Division: 

a. Pension, profit-sharing, stock bonus and annuity trusts, or 
combinations thereof, established by employers for the purpose of 
distributing both the principal and income thereof exclusively to 
eligible employees, or the beneficiaries of such employees, and so 
constituted that no part of the corpus or income may be used for, 
or diverted to, any purpose other than for the exclusive benefit of 
the employees or their beneficiaries; provided, there is no 
discrimination, as to eligibility requirements, contributions or 
benefits, in favor of officers, shareholders, supervisors, or highly 
paid employees; provided further, that the interest of individual 
employees participating therein shall be irrevocable and 
nonforfeitable to the extent of any contributions made thereto by 
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such employees; and provided further, the Secretary of Revenue 
shall be empowered to promulgate rules and regulations regarding 
the qualification of such trusts for exemption under this 
subdivision. The exemption of any trust under the provisions of the 
federal income tax law shall be a prima facie basis for exemption 
of said trust under this paragraph. 

b. Any trust created for religious, charitable, scientific or educational 
purposes, or for the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the benefit of any 
individual. 

e. Any individual retirement account which is exempt from taxation 
under section 40&8(e) of the Internal Revenue Code of 1954 as 
amended. 

(2) Trusts described in subdivision (1) of this subsection shall be subject to 
the tax provided for in this section to the following extent: Gross income 
derived by any of these trusts from any trade or business the conduct 
of which is not substantially related to the exercise or performance of 
those functions constituting the basis for its exemption in subdivision 
(1) of this subsection, less all deductions allowed by this section directly 
connected with carrying on such trade or business, provided, this 
paragraph shall not apply to interest, royalties, dividends, or rent; 
provided further, this paragraph shall not apply to any trade or 
business: 
a. In which substantially all of the work in carrying on such trade or 

business is performed for the trust without compensation; or 
b. Which is the selling of merchandise, substantially all of which is 

given to it. 
(g) Tax Credits for Income Taxes Paid to Other States. — 

(1) If a fiduciary is required to pay income tax to this State for an estate 
or a trust for which he acts, he shall be allowed a credit against the 
taxes imposed by this section for income taxes imposed by and paid to 
another state or country on income derived from sources within such 
other state or country in accordance with the formula contained in 
subdivision (2) of this subsection and the requirements of subdivision 
(3) of this subsection. 

(2) The fraction of the gross income for North Carciina income tax purposes 
which is derived from sources within and subject to income tax in 
another state or country shall be ascertained and the North Carolina net 
income tax before credit under this subsection shall be multiplied by 
such fraction. The credit allowed shall be either the product thus 
calculated or the income tax actually paid the other state or country, 
whichever is smaller. 

(3) Receipts showing the payment of income taxes to another state or 
country and a true copy of a return or returns upon the basis of which 
such taxes are assessed must be filed with the Secretary of Revenue 
at, or prior to, the time credit is claimed. If credit is claimed on account 
of a deficiency assessment, a true copy of the notice assessing or 
proposing to assess the deficiency, as well as a receipt showing the 
payment of the deficiency, must be filed. 

(4) If any taxes paid to another state or country for which a fiduciary has 
been allowed a credit under this section are at any time credited or 
refunded to the fiduciary, a tax equal to that portion of the credit 
allowed for such taxes so credited or refunded shall be due and payable 
from the fiduciary within 30 days from the date of the receipt of the 
refund or the notice of the credit. If the amount of such tax is not paid 
within 30 Baye of receipt or notice the fiduciary shall be subject to the 
penalties and interest on delinquent payments provided in G.S. 105-236 
and G.S. 105-241.1. 
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(h) Time and Place of Filing Returns. — Returns required under the 
provisions of subsection (e) of this section shall be in such form as the Secretary 
of Revenue may prescribe, and shall be filed with the Secretary at his main 
office, or at any branch office which he may establish. The return of every 
fiduciary reporting on a calendar-year basis shall be filed on or before the 
fifteenth day of April in each year, and the return of every fiduciary reporting 
on a fiscal year basis shall be filed on or before the fifteenth day of the fourth 
month following the close of the fiscal year. In the case of sickness, absence, or 
other disability or whenever in his judgment good cause exists, the Secretary 
may allow further time for filing these returns. " : 

(i) Time and Place of Payment of Tax. — 
(1) The full amount of the tax payable as shown on the face of the return 

shall be paid to the Secretary of Revenue at the office where the return 
is filed at the time fixed by law for filing the return; provided, that if 
the amount shown to be due after all credits is less than one dollar 
($1.00), no payment need be made. 

(2) The tax may be paid with uncertified check, but if a check so received 
is not paid by the bank on which it is drawn, the fiduciary by whom such 
check is tendered shall remain liable for the payment of the tax and for 
all penalties lawfully imposed. 

i) Corrections and Changes. — For purposes of this section the provisions of 
G.S. 105-159 requiring an individual to report changes, corrections, or the 
determination of net income by the Internal Revenue Service shall apply also to 
fiduciaries required to file returns for estates and trusts. (1939, c. 158, ss. 314, 
315, 824, 325, 327, 332; 1941, c. 50, s. 5; c. 204, s. 1; 1948, c. 400, s. 4; 1945, c. 708, 
8) 4) CHT OZ Sh8P1947 rer b01 is 421949) ci 892i siSiaGdilssi9ol, ¢, 648, .8: 4ixc. 
937, s. 1; 1955, c. 17, s. 2; c. 1818, s. 1; 1957, c. 1840, s. 4; 1959, c. 1259, ss. 2, 4; 1963, 
9116948, 201967 ,er1110/ SNS 1978 ch 4766s. 9810.01287)826541975,26,7 559s. 
OC Ooi Swill oth. CoOD ISOs) 

Editor’s Note. — The 1977 amendment, property in determining gain or loss)” in the first 
effective from and after Oct. 4, 1976, inserted sentence of subdivision (8) of subsection (qd). 
“(or as an offset against the sales price of 

§ 105-162. Beneficiaries of estates and trusts. — (a) Beneficiaries of Trusts 
Distributing Current Income Only. — 

(1) Inclusion of Income: Subject to the provisions of subdivision (2) below 
the amount of income for the taxable year required to be distributed 
currently by a trust described in G.S. 105-161(d)(5) shall be included in 
the gross income of the beneficiaries to whom the income is required 
to be distributed, whether distributed or not. If such amount exceeds 
the distributable net income, there shall be included in the gross income 
of each beneficiary an amount which bears the same ratio to 
distributable net income as the amount required to be distributed to 
such beneficiary bears to the amount of income required to be 
distributed to all beneficiaries. 

(2) Character of Amounts: The amounts specified in subdivision (1) above 
shall have the same character in the hands of the beneficiary as in the 
hands of the trust. For this purpose, the amounts shall be treated as 
consisting of the same proportion of each class of items entering into 
the computation of distributable net income of the trust as the total of 
each class bears to the total distributable net income of the trust, unless 
the terms of the trust specifically allocate different classes of income 
to different beneficiaries. In the application of the preceding sentence, 
the items of deduction entering into the computation of distributable 
net income shall be allocated among the items of distributable net 
income in the manner prescribed by the Secretary of Revenue. 
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(3) Different Taxable Years: If the taxable year of a beneficiary is different 
from that of the trust, the amount which the beneficiary is required to 
include in gross income in accordance with the provisions of this 
subdivision shall be based upon the amount of income of the trust for 
any taxable year or years of the trust ending with or within his taxable 
ear. 

i (b) Bettericinitsd of Estates and Trusts Accumulating Income or Distributing 
orpus. — 

(1) Inclusion of Income: Subject to subdivision (2) below, there shall be 
included in the gross income of a beneficiary to whom an amount 
specified in G.S. 105-161(d)(6) is paid, credited, or required to be 
distributed by an estate or trust described in G.S. 105-161(d)(6) the sum 
of the following amounts: 
a. The amount of income for the taxable year required to be distributed 

currently to such beneficiary, whether distributed or not. If the 
amount of income required to be distributed currently to all 
beneficiaries exceeds the distributable net income (computed 
without the deduction allowed by G.S. 105-161(d)(4) relating to 
deduction for charitable, etc., purposes) of the estate or trust, then, 
in lieu of the amount provided in the preceding sentence, there shall 
be included in the gross income of the beneficiary an amount which 
bears the same ratio to distributable net income (as so computed) 
as the amount of income required to be distributed currently to 
such beneficiary bears to the amount required to be distributed 
currently to all beneficiaries. For purposes of this subdivision, the 
phrase “the amount of income for the taxable year required to be 
distributed currently” includes any amount required to be paid out 
of income or corpus to the extent such amount is paid out of income 
for such taxable year. 

b. All other amounts properly paid, credited, or required to be 
distributed to such beneficiary for the taxable year. If the sum of: 
1. The amount of income for the taxable year required to be 

distributed currently to all beneficiaries, and 
2. All other amounts properly paid, credited, or required to be 

distributed to all beneficiaries exceeds the distributable net 
income of the estate or trust, then, in lieu of the amount 
provided in the preceding sentence, there shall be included in 
the gross income of the beneficiary an amount which bears the 
same ratio to the distributable net income (reduced by the 
amounts specified in 1) as the other amounts properly paid, 
credited or required to be distributed to the beneficiary bear 
to the other amounts paid, credited, or required to be 
distributed to all beneficiaries. 

(2) Exclusions: There shall not be included as amounts falling within 
subdivision (1) above any amounts described in G.S. 105-161(d)(6)d. 

(8) Character of Amounts: The amounts determined under subdivision (1) 
above shall have the same character in the hands of the beneficiary as 
in the hands of the estate or trust. For this purpose, the amounts shall 
be treated as consisting of the same proportion of each class of items 
entering into the computation of distributable net income as the total 
of each class bears to the total distributable net income of the estate 
or trust unless the terms of the governing instrument specifically 
allocate different classes of income to different beneficiaries. In the 
application of the preceding sentence, the items of deduction entering 
into the computation of distributable net income (including the 
deduction allowed under G.S. 105-161(d)(4) (relating to deduction for 
charitable, etc., purposes)) shall be allocated among the items of 
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distributable net income in the manner prescribed by the Secretary of 
Revenue. In the application of this subdivision to the amount 
determined under subdivision (1) a above, distributable net income shall 
be computed without regard to any portion of the deduction under G.S. 
105-161(d)(4) which is not attributable to income of the taxable year. 

(4) Different Taxable Years: If the taxable year of a beneficiary is different 
from that of the estate or trust, the amount to be included in the gross 
income of the beneficiary shall be based on the distributable net income 
of the estate or trust and the amounts properly paid, credited, or 
required to be distributed to the beneficiary during any taxable year or 
ears of the estate or trust ending with or within his taxable year. 

(c) Dedueeba on Termination of Estate or Trust. — If on the termination of 
an estate or trust, the estate or trust has (i) an unused carry-over loss allowable 
under the provisions of G.S. 105-147(9)d, or (ii) for the last taxable year of the 
estate or trust, deductions (other than the deductions allowable under G.S. 
105-161(d)(4) relating to deductions for charitable, etc., purposes, or personal 
exemption) in excess of gross income for such year, then such losses shall be 
allowed as a deduction, in such manner as may be prescribed by the Secretary 
of Revenue, to the beneficiaries succeeding to the property of the estate or trust 
in the proportion of their respective shares in the property distributed. 

(d) Definitions. — For purposes of this section the words and phrases defined 
in G.S. 105-161(c) shall have the same meanings prescribed to them in that 
subsection. 

(e) Tax Credits for Income Taxes Paid to Other States. — A resident 
beneficiary of an estate or trust who is taxed under the provisions of Division 
II on income from an estate or trust determined to be includible in his gross 
income under this section shall be allowed a credit against such tax for income 
taxes paid by the fiduciary to another state or country on such income in 
accordance with the formula contained in subsection (g)(2) of G.S. 105-161 and 
the requirements of subsection (g)(8) of G.S. 105-161; provided, that if any taxes 
paid to another state or country for which a beneficiary has been allowed credit 
under this section are at any time credited or refunded to the beneficiary, a tax 
equal to that portion of the credit allowed for such taxes so credited or refunded 
shall be due and payable from the beneficiary within 30 days from the date of 
receipt of the refund or notice of the credit. If the amount of such tax is not paid 
within 380 days of receipt or notice the beneficiary shall be subject to the penalties 
and interest on delinquent payments provided in G.S. 105-286 and G.S. 105-241.1. 
(1939) c. 1587'S87018,°326,019419 ¢.-50;'s¥ 5771943) 'c:) 400, sv 43) 1945) 708) 's. 4; 
IAD Ch S92 Sra lob ocr OAS) sd 19554. 1313) (sils 1957, ce1340;'s/43519638, 
O69) S21 967.211 10 ese 8) 0737 ¢. ATO 7832193.) 

§ 105-163. Grantor trusts. — (a) Trust Income, Deductions, and Credits 
Attributable to Grantors and Others as Substantial Owners. — Where it is 
specified in this section that the grantor or another person shall be treated as 
the owner of any portion of a trust, there shall then be included in computing 
the taxable income and credits of the grantor or the other person those items 
of income, deductions, and credits against tax of the trust which are attributable 
to that portion of the trust to the extent that such items would be taken into 
account under Division II in computing the taxable income or credits against the 
tax of an individual. Any remaining portion of the trust shall be taxed in 
accordance with G.S. 105-161 and G.S. 105-162. 

(b) Reversionary Interests.— 
(1) The grantor shall be treated as the owner of any portion of a trust in 

which he has a reversionary interest in either the corpus or the income 
therefrom if, as of the inception of that portion of the trust, the interest 
will or may reasonably be expected to take effect in possession or 
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enjoyment within 10 years commencing with the date of the transfer of 
that portion of the trust. 

(2) Repealed by Session Laws 19738, c. 1287, s. 6. 
(3) The grantor shall not be treated under subdivision (1) as the owner of 

any portion of a trust where his reversionary interest in such portion 
is not to take effect in possession or enjoyment until the death of the 
individual or individuals to whom the income therefrom is payable. 

(4) Any postponement of the date specified for the reacquisition of 
possession or enjoyment of the reversionary interest shall be treated as 
a new transfer in trust commencing with the date on which the 
postponement is effected and terminating with the date prescribed by 
the postponement. However, income for any period shall not be included 
in the income of the grantor by reason of the preceding sentence if such 
income would not be so includible in the absence of such postponement. 

(c) Other Powers of the Grantor. — The grantor or other person shall be 
treated as the owner of any portion of a trust in which he has reserved for 
himself powers other than those described in subsection (b) above to the extent 
that he is determined to be the owner of such portion under the provisions of 
8§ 674 through 678 of the Internal Revenue Code of 1954 as amended unless 
oie to the context or intent of this Division. (1967, c. 1110, s. 8; 1978, ¢c. 1287, 
Ss. 6. 

DIVISION IV. MANUFACTURER’S INCOME TAX CREDIT 

§ 105-163.01. Short title. — This Division shall be known and may be cited 
as the Manufacturer’s Income Tax Credit Act. (1977, 2nd Sess., c. 1200, s. 3.) 

Editor’s Note. — Session Laws 1977, 2nd become effective Jan. 1, 1980, and shall apply to 
Sess., c. 1200, s. 6, provides that the act shall taxable years beginning on and after that date. 

§ 105-163.02. Definitions. — For the purposes of this Division and unless 
otherwise required by the context: 

(1) “Book value” of qualifying inventories means the net amount at which 
qualifying inventories are valued for North Carolina income tax 
purposes, and the date of such valuation shall be the first day of the 
taxable year. 

(2) “Cost of manufacturing” means the costs of producing the goods 
manufactured in this State. The term shall be interpreted so as to 
conform to generally accepted accounting practices in the industry. 
Unless in the opinion of the Secretary of Revenue the peculiar 
circumstances in any case justify a different meaning, such term shall 
be construed to include as elements of cost the following: the cost of 
materials put into production; the cost of labor applied to material 
conversions; and all of the other costs for services and facilities utilized 
in manufacturing, including factory superintendence, indirect labor, 
depreciation and other costs relating to factory buildings, machinery 
and equipment, factory supplies used, patent amortization, and factor 
light, heat and power. The “cost of materials put into production”’ shall 
mean the inventories of raw materials and goods in process of 
manufacture at the beginning of the taxable year plus purchases of raw 
materials, less inventories of raw materials and goods in process of 
manufacture at the end of the taxable year. The “cost of 
manufacturing” shall be for the taxable year as defined herein. Where 
the “taxable year” of the taxpayer is less than 12 months (or 52 weeks) 
the taxpayer shall annualize his cost of manufacturing. ‘“Annualize” 
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means the projection of an annual amount or rate ordinarily expressed 
in terms of a year, where the amount or rate to be projected has been 
experienced for less than a year, as in the case of a manufacturer 
having a short taxable year due to a change in his taxable year or due 
to his commencing operations in this State during his taxable year. 

(3) “Establishment” means a mill or plant in North Carolina at which 
manufacturing operations are performed, and which constitute an 
economic unit at a single physical location or site, unless otherwise 
indicated herein. The word “establishment” includes along with a 
manufacturing plant all sites in North Carolina where raw materials 
and/or partially manufactured Sate are stored away from the 
manufacturing plant for use in such manufacturing plant. Two or more 
plants engaged in different steps of a manufacturing process constitute 
an establishment if goods must move through each plant before 
becoming a finished product even though the plants are at different 
sites in North Carolina. Two or more plants having a common 
ownership in North Carolina located at different sites and producing 
the same class or type of products may be deemed at the option of the 
taxpayer to be a single establishment for the purposes of this Division. 

(4) ‘Finished goods” means those articles of tangible personal propert 
which are the products of the manufacturing process after all 
production in North Carolina by the manufacturer in this State has been 
completed and the products are being held for sale or are being held for 
shipment out of this State for further manufacture by the same 
manufacturer in another state before they are ready for sale. 

(5) “Goods in process of manufacture’ means materials to which 
manufacturing services have been applied by the manufacturer in this 
State and which do not meet the definition of finished goods in (4) above. 

(6) “Inventory” means raw materials and supplies, goods finished and in the 
process of manufacture, and merchandise on hand, in transit, in storage 
or consigned to others at the end of the accounting period. 

(7) “Manufacturer” means a taxpayer taxable under any provisions of Article 
- 4 of this Subchapter whose business in such as would cause him to be 
classified as a manufacturer in the Standard Industrial Classification 
Manual whose publication by the Executive Office of the President, 
Office of Management and Budget, occurred next before January 1, 
1978; provided, however, that fabricating processors whose cost of 
materials consumed is seventy-five percent (757) or more of their cost 
of manufacturing shall not be deemed to be manufacturers under this 
Division. Costs incurred in performance of construction activities by a 
fabricator shall not be included in cost of manufacuring for purposes 
of this Division. 

(8) “Property taxes” means taxes levied by counties and municipalities in 
this State under authority of the Machinery Act on qualifying 
inventories located in this State. The term shall not include any amounts 
paid as costs, penalties, interest or other charges notwithstanding the 
fact that such amounts may be defined as taxes under the Machinery 
Act. The term does not include taxes paid subsequent to January 1, 
1980, with respect to inventories listed for taxation prior to such 
effective date, or taxes. paid with respect to inventories which the 
ps has had failed to list for a regular listing period prior to January 
1, 1980. 

(9) “Qualifying inventories” means inventories of raw materials and goods 
in process of manufacture in this State which have been assessed for 
roperty tax purposes. The book value of gna ne inventories shall 
e tarinibed as of the valuation date established for inventories for 

property tax purposes, pursuant to G.S. 105-285(c), which inventories 
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give rise to the total property tax used in computing the manufacturer’s 
income tax credit allowed under G.S. 105-163.03(a). 

(10) ‘‘Raw materials’? means those articles of tangible personal property 
which are held by a manufacturer for use as ingredient or component 
parts of finished goods to be manufactured by the manufacturer in 
North Carolina. 

(11) “Taxable year” shall have the meaning ascribed to such term in G.S. 
105-185(9) and G.S. 105-130.2(5), as appropriate. In addition, “taxable 
year” shall be that taxable year for which a manufacturer files an 
income tax return upon which the tax credit provided for under this 
Division is claimed. 

(12) “Total property tax” means the total amount of property tax paid by 
a manufacturer to counties and municipalities in this State during his 
taxable year on qualifying inventories. The term does not include taxes 
paid subsequent to January 1, 1980, with respect to inventories listed 
for taxation prior to such effective date, or taxes paid with respect to 
inventories which the taxpayer had failed to list for a regular listing 
period prior to January 1, 1980. (1977, 2nd Sess., c. 1200, s. 3.) 

§ 105-163.03. Tax credit. — (a) A credit against the income tax imposed in this 
Article may be claimed by a manufacturer for that portion of property taxes paid 
by such manufacturer to counties and municipalities in this State upon 
qualifying inventories on hand on the first day of the taxable year which were 
listed for taxation and upon which taxes have been assessed and paid, the 
amount of the credit shall be determined as follows: 

(1) The book value of the manufacturer’s qualifying inventory in each 
establishment shall be divided by the manufacturer’s cost of 
manufacturing for that establishment, the quotient of which division 
shall be determined to the nearest five decimal places; 

(2) From the quotient determined in (1) above shall be subtracted .15; 
(3) If the amount determined in (2) above is zero or less than zero, the tax 

credit shall be zero; 
(4) If the difference obtained in (2) above is greater than zero, that 

difference shall be divided by the amount obtained in (1) above, the 
quotient of which division shall be determined to the nearest five 
decimal places; 

(5) If the amount determined in (2) above is greater than zero, the total 
property tax on qualifying inventories paid by each establishment of 
the manufacturer to counties and municipalities in this State shall be 
multiphed by the amount determined in (4) above for the same 
establishment, the result of which shall be the manufacturer’s credit 
for that establishment. 

(6) The sum of credits applicable to all of the manufacturer’s 
establishments shall be the manufacturer’s income tax credit. 

(7) The value of inventories of raw materials located in the State but not at 
a manufacturing establishment shall be apportioned to establishments 
for the purposes of paragraphs (1) through (5) if inventories at such 
location are shipped to more than one establishment. The value shall be 
apportioned by the proportion of shipments from the site of the 
inventories to each establishment during the taxable year. If different 
types of materials are shipped to two or more manufacturing plants, the 
value of the materials of each type shall be attributed to the plant at 
which such materials are customarily used; provided that if any type of 
such material is used at more than one establishment, the qualifying 
inventories of such type of material shall be apportioned between the 
establishments at which used in the proportion of shipments from the 
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site of the inventories to each establishment during the taxable year. 
Where qualifying inventories are stored at one manufacturing 
establishment but are in fact used to supply raw materials to one or 
more other establishments, the value of such inventory shall be 
attributed to each establishment at which the inventories are used in 
accordance with the provisions of this paragraph for attributing the 
value of inventories not located at a manufacturing establishment. 

(8) Where the “total property tax” includes taxes which were paid after the 
time during which said taxes could have been paid at par pursuant to 
G.S. 105-360(a)(1), the tax credit for such property taxes shall be 
computed using the ratios determined under paragraphs (1) through (4) 
herein for the taxable year in which such property taxes would have 
been payable at par. 

(b) The manufacturer’s income tax credit shall be applied against the income 
tax due from the manufacturer for the taxable year in which the property tax 
which is the basis for the credit was actually paid. If such credit exceeds the 
income tax due from, or if a loss is sustained by, the manufacturer for such 
taxable year, the excess credit may be carried forward for not more than five 
taxable years next succeeding the taxable year in which the credit first became 
available to the manufacturer. In such case, the excess credit shall be applied 
against income tax due in the earliest taxable year possible and to its maximum 
extent before any excess credit may be carried forward to a later taxable year. 

(c) If any portion of the property taxes used in calculating a credit in G.S. 
105-163.03 is at any time credited or refunded to the manufacturer by the county 
or municipality which imposed the tax, the manufacturer shall notify the 
Secretary of Revenue within 90 days, who shall recompute the tax due for the 
income tax year in which the credit was claimed. Any additional tax found to be 
due therefor shall be assessed as provided in G.S. 105-241.1. 

(d) In order for a manufacturer to be entitled to the tax credit provided in G.S. 
105-163.03, said manufacturer, in listing his property for taxation pursuant to 
the provisions of G.S. 105-285, shall provide to the taxing authority a breakdown 
of his inventories into raw materials, goods in process of manufacture, finished 
goods, and supplies and other property included in the listing as “inventories,” 
and said manufacturer shall attach a copy of such listings with his income tax 
return upon which the tax credit is claimed. (1977, 2nd Sess., c. 1200, s. 3.) 

§ 105-163.04. Manufacturer must keep records. — Every manufacturer 
shall maintain and preserve such books and records as may be necessary to 
determine or verify the amount of income tax credit to which he may be entitled 
under the provisions of this Article. It shall be the duty of such manufacturer 
to support fully each calculation by means of which he has derived the credit. 
Such books aa records shall be open for examination at all reasonable times to 
the Secretary or any of his duly authorized agents. The requirements of this 
section shall be in addition to any other record-keeping requirements imposed by 
other provisions of this Subchapter. (1977, 2nd Sess., ce. 1200, s. 3.) 

ARTICLE 4A. 

Withholding of Income Taxes from Wages and 
Filing of Declarations of Estimated 
Income and Payment of Income 

Tax by Individuals. 

§ 105-163.1. Definitions. — As used in this Article, 

(1) “Secretary” means the Secretary of Revenue. 
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(2) “Corporation” includes an association or a joint stock company. 
(3) “Dependent” means a dependent with respect to whom an income tax 

exemption is allowed under the provisions of G.S. 105-149(a)(5). 
(4) The word “employee” means an individual, whether resident or 

nonresident in this State, who performs or performed any service in this 
State for wages or an individual Hontciledl in this State who performs 
or performed any service outside this State for wages. The word 
“employee,” as used in this subdivision, is intended to include officers 
of corporations and elected public officials. 

(5) The word ‘employer’ means this State, or any political subdivision 
thereof, the United States, or any agency or instrumentality of any one 
or more of the foregoing, or a person, for whom an individual performs 
or performed any service as an employee; except that: 
a. If the person, governmental unit, or agency thereof, for whom the 

individual performs or performed the service does not have control 
of the payment of the wages for such services, the term 
“employer” (except for the purposes of subdivision (6) of this 
section) means the person having control of the payment of such 
wages, and 

b. In the case of a person paying wages on behalf of a nonresident 
person not engaged in trade or business within this State or on 
behalf of any governmental unit or agency thereof not located 
within this State, the term “employer” (except for purposes of 
subdivision (6) of this section) means such person. 

(6) The term “wages” means all remuneration (other than fees paid to a 
ublic official) for service performed by an employee for his employer, 

including the cash value of all remuneration paid in any medium other 
than cash; except that such term shall not include remuneration paid: 
a. For agricultural labor where such remuneration is paid to workers 

employed on the farm for services rendered on the farm in the 
production, harvesting, and transportation of agricultural products 
to market for the farmer-employer; or 

b. For domestic service in a private home, local college club, or local 
chapter of a college fraternity or sorority; or 

c. For service not in the course of the employer’s trade or business 
performed in any calendar quarter by an employee, unless the cash 
remuneration paid for such service is fifty dollars ($50.00) or more 
and such service is performed by an individual who is regularly 
employed by such employer to perform such service. For purposes 
of this paragraph, an individual shall be deemed to be regularly 
empione by an employer during a calendar quarter only if: 
1. On each of some 24 days during such quarter such individual 

performs for such employer for some portion of the day 
service not in the course of the employer’s trade or business; 
or 

2. Such individual was regularly employed (as determined under 
subparagraph 1 above) by such employer in the performance 
of such service during the preceding calendar quarter; or 

d. For services not in the course of the employer’s trade or business, 
to the extent paid in any medium other than cash; or 

e. To, or on behalf of, an employee or his beneficiary — 
1. From or to a trust described in 8 401(a) of the Internal Revenue 

Code which is exempt from tax under § 501(a) of the Internal 
Revenue Code at the time of such payment unless such 
payment is made to an employee of the trust as remuneration 
for services rendered as such employee and not as a 
beneficiary of the trust; or 
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2. Under or to an annuity plan which, at the time of such payment, 
meets the requirements of 8 401(a) (3), (4), (5), and (6) of the 
Internal Revenue Code. 

(7) The term “transient employer’ means an ‘employer’ who is not a 
resident of this State and who temporarily engages in any activity 
within the State for the production of income. Without intending to 
exclude others who may come within the foregoing definition, any 
nonresident “employer” engaging in any such ate within the State 
which, as of any date, cannot be reasonably expecte to continue for a 
period of 18 consecutive months shall be deemed to be temporarily 

aged in such activity. eae 
(8) “Fiduciary” means a guardian, trustee, executor, administrator, 

receiver, conservator, or any person acting in any fiduciary capacity for 
any person, estate or trust. 

(9) “Fiscal year” means an accounting period of 12 months ending on the 
last day of any month other than ecember. 

(10) ‘Individual’ means a natural person. 
(11) “Internal Revenue Code” means the United States Revenue Code of 

1954, as amended. 
(12) “Payroll period’ means a period for which a payment of wages is 

ordinarily made to the employee by his employer, and the term 
“miscellaneous payroll period” means a payroll period other than a 
daily, weekly, biweekly, semimonthly, monthly, quarterly, semiannual, 
or annual payroll eriod. 

(13) The word ‘ person’ means an individual, a fiduciary, a partnership, or 
a corporation and includes an officer or employee of a corporation or 
a member or employee of a partnership or of an _ individual 
proprietorship who as such officer, employee, or member is under a 
duty to perform an act in meeting the requirements of this Division. 

(14) “Taxable year” means the calendar year or fiscal year ending durin 
such calendar year, upon the basis of which net income is computed, an 
in the case of a return made for a fractional part of a year under the 
rovisions of this Chapter or under regulations prescribed by the 
ecretary, “taxable year’ means the period for which such return is 

made. 
(15) The term “net taxable income” means that part of the income of an 

| individual which, during the taxable year of the individual, is pubiect to 
payment of an income tax thereon under the provisions of Artic e4of 
this Chapter. (1959, c. 1259, s. 1; 1967, c. 716, s. 8; 1978, c. 476, s. 193; 
1977, c. 657, 8. 5;°1979, c. S01, s. 70;) 

Editor’s Note. — The 1977 amendment, 
effective with respect to taxable years 
beginning on and after Jan. 1, 1977, rewrote 
subdivision (18). 

The 1979 amendment, effective with respect 
to taxable years beginning on and after Jan. 1, 

1980, substituted ‘‘an” for ‘“‘a six-hundred-dollar 
($600.00) preceding “income tax exemption” 
and substituted “‘G.S. 105-149(a)(5)” for “Article 
4 of this Chapter” in subdivision (38). 

Cited in Allen v. Currie, 254 N.C. 636, 119 
S.E.2d 917 (1961). 

§ 105-163.2. Withholding. — (a) Every employer making payment of wages 
on or after January 1, 1960, shall deduct and withhold with respect to the wages 
of each employee for each payroll period an amount determined as follows: 

Such amount which, if an equal amount was collected for each similar payroll 
period with respect to a similar amount of wages for each payroll period during 
an entire calendar year, would aggregate or approximate the income tax liability 
of such employee under Article 4 of this Chapter after making allowance for the 
personal exemptions to which such employee would be entitled on the basis of 
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his status during such payroll period and after making allowance for 
withholding purposes for a deduction from wages of ten percent (10%) thereof, 
but not exceeding five hundred dollars ($500.00) per calendar year, and without 
making allowance for any other deductions. 

(b) The Secretary of Revenue shall cause to be prepared and shall promulgate 
tables for computing amounts to be withheld with respect to different rates of 
wages for different payroll periods applicable to the various combinations of 
exemptions to which an employee may be entitled and taking into account the 
limited ten percent (10%) deduction above referred to. Such tables may provide 
for the same amount to be withheld within reasonable salary brackets or ranges 
so designed as to result in the withholding during a year of approximately the 
amount of an employee’s indicated income tax liability with respect to said year. 
The withholding of wages pursuant to and in accordance with such tables shall 
be deemed as a matter of law to constitute compliance with the provisions of 
eases (a) of this section, notwithstanding any other provisions of this 

rticle. 
(c) If wages are paid with respect to a period which is not a payroll period, the 

amount to be deducted and withheld shall be that applicable in the case of a 
miscellaneous payroll period containing a number of days, excluding Sundays 
and holidays, equal to the number of days in the period with respect to which 
such wages are paid. 

(d) In any case in which wages are paid by an employer without regard to an 
payroll period or other period, the amount to be deducted and withheld shall be 
that applicable in the case of a miscellaneous payroll period containing a number 
of days equal to the number of days, excluding Sundays and holidays, which 
have elapsed since the date of the last payment of such wages by such employer 
during the calendar year, or the date of commencement of employment with such 
Sed during such year, or January 1 of such year, whichever is the later. 

(e) The Secretary may, by regulations, authorize employers: 
(1) To estimate the wages which will be paid to any employee in any quarter 

of the calendar year; 
(2) To determine the amount to be deducted and withheld upon each 

payment of wages to such employee during such quarter as if the 
appropriate average of the wages so estimated constituted the actual 
wages paid; and 

(3) To deduct and withhold upon any payment of wages to such employee 
during such quarter such amount as may be necessary to adjust the 
amount actually deducted and withheld upon the wages of such 
yates during such quarter to the amount that would be required to 
be deducted and withheld during such quarter if the payroll period of 
the employee was quarterly. 

(f) The Secretary is authorized in unusual circumstances wherein he finds that 
the use of the prescribed tables is impracticable or constitutes an unreasonable 
requirement of the employer to authorize such employer to use some other 
method of determining the amounts to be withheld under this Article, provided 
the amounts withheld under such other method will reasonably approximate the 
indicated income tax liability of his employees. Further, the Secretary may 
authorize an employer to use another method for determining the amounts to 
be withheld under the provisions of this Article from the wages or salaries of 
groups of employees or individual employees if the circumstances are such that 
the use of the tables would produce substantially incorrect results. Any 
authorization of the use of a different method shall be subject to review and 
cancellation or alteration by the Secretary every twelfth month, and the 
Secretary may cancel such authorization or order an alteration of such method 
at any time upon a finding by him that such authorization is being abused or that 
such method is not resulting in the withholding of a sum reasonably 
approximating the indicated income tax liability of the employees, which finding 
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may be made by the Secretary with or without notice or a hearing and shall be 
conclusive except as hereinafter provided. The Secretary shall notify the 
employer in writing of his finding and order thereon, and such notice shall be 
deemed to have been received by the employer on the third day after having been 
deposited in the mail and the employer shall thereafter abide by such order. Any 
employer feeling aggrieved by such order may thereafter apply for a hearing 
thereon before the Secretary, unless a hearing has been previously held, and 
upon such hearing the findings of the Secretary shall be deemed conclusive. 

(g) The Secretary is authorized to provide by regulation, under such 
conditions and to such extent as he deems proper, for withholding in addition to 
that otherwise required under this section in cases in which the employer and 
the employee agree to such additional withholding. Such additional withholding 
shall for all purposes be treated as other withholding amounts required to be 
deducted and withheld under this Article. 

(h) The act of compliance with any of the provisions of this Article by a 
nonresident employer shall not constitute an act in evidence of and shall not be 
deemed to be evidence that such nonresident is doing business in this State. 
(1059 ee. 25978; LalOT3, :c) 476,84 193.) 

§ 105-163.3. Withholding in accordance with regulations. — The manner of 
withholding and the amount to be deducted and withheld under G.S. 105-163.2 
shall be determined in accordance with tables, rules and regulations 
promulgated by the Secretary. The withholding exemption allowed by such 
tables, rules and regulations shall, as nearly as possible, approximate the 
exemptions to which an employee would be entitled under G.S. 105-149. (1959, 
i252 hers ioc 476s 1193") 

§ 105-163.4. Basis of determination of remuneration being wages. — If any 
of the remuneration paid by an employer to an employee during any payroll 
period or during any miscellaneous period without reference to a payroll period 
constitutes actual reimbursement of the employee for ordinary and necessary 
expenses incurred by the employee on behalf of the employer and in the 
furtherance of the business of the employer, then such amounts as are paid to 
reimburse the employee for such expenses are not to be considered as wages and 
no amounts shall be deducted and withheld therefrom. (1959, ¢c. 1259, s. 1.) 

§ 105-163.5. Exemptions allowable; certificates. — (a) An employee 
receiving wages shall be entitled to the exemptions for which such employee 
qualifies under the provisions of Article 4 of this Chapter. 

(b) Every employee shall, on or before January 1, 1960, or at the time of 
commencing employment, whichever is later, furnish his employer with a signed 
withholding exemption certificate informing the employer of the exemptions 
which the employee claims, which in no event shall exceed the amount of 
exemptions to which the employee is entitled under G.S. 105-149; but, in the event 
that the employee fails to file the exemption certificate required herein, the 
employer, in computing amounts to be withheld from said employee’s wages, 
shall allow the employee the exemption accorded a single person with no 
dependents. 

(c) Withholding exemption certificates shall take effect as of the beginning of 
the first payroll period which ends on or after the date on which such certificate 
is furnished, or if payment of wages is made without regard to a payroll period, 
then such certificate shall take effect as of the beginning of the miscellaneous 
payroll period for which the first payment of wages is made on or after the date 
on which such certificate is furnished; provided, that certificates furnished 
before January 1, 1960, shall be deemed to have been furnished on that date. 
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(d) If, on any day during the calendar year, the amount of withholding 
exemptions to which the employee is entitled is less than the amount of 
withholding exemptions claimed by the employee on the withholding exemption 
certificate then in effect with respect to him, the employee shall, within 10 days 
thereafter, furnish the employer with a new withholding exemption certificate 
relating to the amount of withholding exemptions which the employee then 
claims, which shall in no event exceed the amount to which he is entitled on such 
day. If, on any day during the calendar year, the amount of withholding 
exemptions to which the employee is entitled is greater than the amount of 
withholding exemptions claimed, the employee may furnish the employer with 
a new withholding exemption certificate relating to the amount of withholding 
exemptions which the employee then claims, which shall in no event exceed the 
amount to which he is entitled on such day. 

(e) Withholding exemption certificates shall be in such form and contain such 
information as the Secretary may prescribe, but, insofar as practicable, the 
Secretary shall cause the form of such certificates to be substantially similar to 
federal exemption certificates. (1959, c. 1259, s. 1; 1978, c. 476, s. 198.) 

§ 105-163.6. Payment of amounts withheld; personal liability for failure to 
withold; limitation of recovery. — (a) Every employer required to deduct and 
withhold from an employee’s wages under G.S. 105-163.2 shall, for the quarterly 
period beginning January 1, 1960, and for each quarterly period thereafter, on 
or before the last day of the month following the close of each quarterly period, 
make return and pay over to the Secretary the amounts required to be withheld 
under G.S. 105-163.2. Such returns shall be in such form and contain such 
information as the Secretary may prescribe. 

(b) Notwithstanding any of the other provisions of this section, all transient 
employers shall make return and Pe over to the Secretary on a monthly basis 
the amounts required to be withheld under G.S. 105-163.2. Such returns and 
payments to the Secretary by transient employers shall be made on or before 
the fifteenth day of the month following the month for which such amounts were 
deducted and withheld from the wages of his employees; except that the returns 
and payments for the month of December shall be made on or before the 31st 
day of the following month. 

c) Notwithstanding any of the other provisions of this section, all employers 
engaged in any business which is seasonal shall make return and pay over to the 
Secretary on a monthly basis the amounts required to be withheld under G.S. 
105-163.2. Such returns and payments to the Secretary by employers engaged 
in such seasonal business shall be made on or before the fifteenth day of the 
month following the month for which such amounts were deducted and withheld 
from the wages of his employees; except that the returns and payments for the 
mani of December shall be made on or before the 31st day of the following 
month. 

(cl) Notwithstanding any of the other provisions of this section, every 
employer required to deduct and withhold under the provisions of G.S. 105-163.2 
an average of three thousand dollars ($3,000) or more per month during the 
preceding calendar year (or during so much of such year as he paid wa ay and 
every employer who begins paying wages during a calendar year and whose 
liability to deduct and withhold under GS. 105-163.2 can reasonably be expected 
to average three thousand dollars ($3,000) or more per month in that calendar 
year, shall make returns and pay over to the Secretary each month the amounts 
required to be withheld under G.S. 105-163.2. Returns and payments to the 
Secretary by such employers shall be made on or before the fifteenth day of the 
month following the month for which such amounts were required to be withheld 
from the wages of employees; except that the returns and payments for the 
mea of December shall be made on or before the 31st day of the following 
month. 
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When an employer has become subject to the requirements of this subsection, 
he shall continue to make returns and payments to the Secretary on that basis. 
However, an employer required under the provisions of this subsection to file 
monthly returns who, in a later calendar year, is required to deduct and withhold 
under G.S. 105-163.2 an average of less than three thousand dollars ($3,000) per 
month may make application to the Secretary for authority to use the quarterly 
basis for filing rae making payments. Such authority, when granted, shall be 
in writing, shall commence on a date set by the Secretary, and shall continue 
until the Secretary, in the exercise of his discretion, shall revoke it in writing, 
effective on a date set by him. 

(d) If the Secretary, in any case, has reason to believe that the collection of 
moneys, required by this Article to be withheld by the employer, is in jeopardy, 
he may require the employer to make such return and pay to the Secretary such 
amounts required to be withheld at any time said Secretary may designate 
therefor subsequent to the time when such amounts should have been deducted 
from wages and withheld. 

(e) Every employer who fails to withhold or pay to the Secretary any sums 
required by this Article to be withheld and paid shall be personally and 
individually liable therefor to the Secretary; and any sum or sums withheld in 
accordance with the provisions of G.S. 105-163.2 shall be deemed to be held in 
trust for the Secretary. 

(f) Any person required to collect, truthfully account for, and pay over any 
amounts required to be deducted and area under G.S. 105-163.2, who fails 
to collect and pay over such amount shall, in addition to other penalties provided 
by law, be personally liable to a penalty equal to the total amount not collected 
or not accounted for and paid over. No penalty shall be imposed under G.S. 
105-163.17 for any offense to which this subsection is applicable. (1959, ¢. 1259, 
Bolted peas 1S el Os) Cal ooih dl OO AES aC. iho Sorin yh ise raore) 

Editor’s Note. — The 1977 amendment added __ the 31st day of the following month” to the end 
“except that the returns and payments for the of subsections (b) and (c) and to the end of the 

month of December shall be made on or before first paragraph of subsection (c1). 

§ 105-163.7. Statement to employees; information to Secretary. — (a) Every 
employer required to deduct and withhold from an employee’s wages under G.S. 
105-163.2 shall furnish to each such employee in respect to the remuneration paid 
by such employer to such employee during the calendar year, on or before 
January 31 of the succeeding year, or, if his employment is terminated before 
the close of such calendar year, within 80 days from the date on which the last 
payment of remuneration is made, duplicate copies of a written statement 
showing the following: 

(1) The name of such person; 
(2) The name of the employee and his social security account number; 
(3) The total amount of wages; 
(4) The total amount deducted and withheld under G.S. 105-163.2. 

(b) The written statement above referred to shall be furnished at such other 
times, shall contain such other information, and shall be in such form as the 
Secretary may by regulations prescribe. Every employer shall file annual 
returns or reports setting forth such information as the Secretary may require, 
and the Secretary may require the filing of such additional copies of all written 
statements described above as he may deem necessary. On and after January 
1, 1961, the annual returns or reports required to be made to the Secretary under 
the provisions of this section shall be eter of such returns required under G.S. 
babe as would furnish identical information. (1959, c. 1259, s. 1; 1973, ¢. 476, 
s. 193. 
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§ 105-163.8. Liability of employer. — An employer shall be lable for the 
payment to the Secretary of the amounts required to be deducted and withheld 
under G.S. 105-1638.2, and an employer who has withheld and paid such amounts 
to the Secretary shall not otherwise be liable to any person for the amounts of 
any such payments. Upon failure of an employer to pay over any amounts 
withheld or required to be withheld by said employer under this Article, the 
Secretary may make assessments, issue warrants for the collection of such 
amounts, issue certificates of tax lability, collect by attachment or garnishment 
proceedings, or bring actions for the collection of such amounts and for 
penalties due under the provisions of G.S 105-241.1, G.S. 105-242 and G.S. 
105-248), (LOS 9nica259 sels 1978) cr4T bas - 193.) 

§ 105-163.9. Refund to employer; application. — (a) Where there has been 
an overpayment to the Secretary by the employer or withholding agent under 
the provisions of this Article, refund shall be made to the employer or 
withholding agent, as the case may be, only to the extent that the amount of such 
overpayment was not deducted and withheld by the employer or withholding 
agent from the employee’s wages, and such refund shall be paid together with 
interest thereon at the rate of six percent (67%) per annum; provided, that interest 
on any such refund shall be computed from a date 90 days after the date the 
overpayment was originally made by the employer or withholding agent. 

(b) Unless written application for refund is received by the Secretary from the 
employer within two years from the date the overpayment was made, no refund 
shall be allowed. (1959, ¢. 1259, s. 1; 1973, c. 476, s. 193; 1975, e. 74, 271%) 

§ 105-163.10. Withheld amounts credited to individual for calendar year. 
— The amount deducted and withheld under G.S. 105-163.2 during any calendar 
year from the wages of any individual shall be allowed as a credit to such 
individual against the tax imposed by G.S. 105-136, for taxable years beginning 
in such calendar year. If more than one taxable year begins in such calendar year 
such amount shall be allowed as a credit against the tax for the last taxable year 
so beginning. As a prerequisite to obtaining the credit allowed herein, the 
individual taxpayer must file with the Secretary one copy, and such other copies 
and information as may be required by regulation, of the withholding statement 
provided for by G.S. 105-163.7, and such withholding statement must accompany 
the annual income tax return required byiG.89105-152.(1959ser1259; $1196, 
Copal msds 1 O%8" Ca47GNs: 193%) 

§ 105-163.11. Estimated declaration of inceme and income tax; contents; 
when and where filed; amendments to declaration; option of amendment. — 
(a) Every individual shall, for all taxable years beginning on and after January 
1, 1960, and at the times prescribed in subsection (¢c) of this section, make a 
declaration of his estimated income and his estimated income tax for the taxable 
year: 

(1) If no part of his income consists of wages, and his net taxable income 
can reasonably be expected to equal or exceed one thousand dollars 
($1,000) for the taxable year, or 

(2) If his income consists of wages and other income, and his net taxable 
income can reasonably be expected to equal or exceed one thousand 
dollars ($1,000) for the taxable year; provided, that no individual shall 
be required to file a declaration pursuant to this paragraph unless all 
of his income from whatever source, other than wages from which tax 
has been withheld under the provisions of this Article, which may be 
subject to an income tax under Article 4 of this Chapter can be 
reasonably expected to exceed, by one thousand dollars ($1,000) or 
more, the sum of: 
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a. All business-connected deductions allowable under the provisions of 
Article 4 to which the taxpayer can be reasonably expected to be 
entitled during the taxable year in the production of all income, 
other than wages earned by the taxpayer, and 

b. The amount of all deductible dividends from stocks which can be 
reasonably expected to be earned by the taxpayer during. the 
taxable year. 

(3) Notwithstanding the provisions of subdivision (1) and (2) of this 
subsection, no fosieestan is required to be filed if the estimated tax (as 
determined under this section) reduced by the amount which the 
individual estimates as the amount of income tax to be withheld under 
the provisions of G.S. 105-163.2 and by any estimated tax credit under 
the provisions of G.S. 105-151 for income tax imposed by and paid to 
another state or country, can be reasonably expected to be less than 
forty dollars ($40.00). 

(b) In the declaration required under subsection (a) above, the individual shall 
State: 

(1) The amount which he estimates as the amount of tax for which he will 
be liable under G.S. 105-186 for the taxable year, less any credits to 

- Which he can reasonably be expected to be entitled under G.S. 105-151; 
(2) The amount which he estimates will be withheld, if any, from wages of 

the taxpayer for the taxable year under the provisions of G.S. 105-163.2; 
(3) The excess of the amount estimated under subdivision (1) of this 

-subsection over the amount estimated under subdivision (2) of this 
subsection, which excess for the purposes of this Article shall be 
considered the estimated tax for the taxable year to be paid to the 
Secretary directly by the individual; and 

(4) Such other information as may be required by the Secretary. 
(c) The declaration required under subsection (a) of this section shall be filed 

with the Secretary on or before April 15 of the taxable year, except that if the 
requirements of subsection (a) of this section are first met: 

(1) After opm 1 and before June 2 of the taxable year, the declaration shall 
be filed on or before June 15 of the taxable year; or 

(2) After June 1 and before September 2 of the taxable year, the declaration 
shall be filed on or before September 15 of the taxable year; or 

(3) After September 1 of the taxable year, the declaration shall be filed on 
or before January 15 of the succeeding taxable year. 

(d) An individual may make amendments of a declaration filed during the 
taxable year under regulations prescribed by the Secretary. 

(e) If on or before January 31 (or March 1, in the case of an individual referred 
to in subsection (f) below, relating to income from farming and commercial 
fishing) of the succeeding taxable year the taxpayer files a return, for the 
taxable year for which the declaration is required, and pays in full the amount 
computed on the return as payable, then — 

(1) If the declaration is not required to be filed during the taxable year, but 
is required to be filed on or before January 15, such return shall be 
considered as such declaration; and 

(2) If the tax shown on the return (reduced by the sum of all credits against 
tax to which the taxpayer may be entitled under the provisions of 

' Article 4 and Article 4A of this Chapter) is greater than the estimated 
tax shown in a declaration peeealt made, or in the last amendment 
thereof, such return shall be considered as the amendment of the 
declaration permitted by subsection (d) to be filed on or before January 

In the application of this subsection in the case of a taxable year beginning 
on any date other than January 1, there shall be substituted, for the fifteenth 
or last day of the months specified i in this subsection, the fifteenth or last day 
of the months which correspond thereto. 
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(f) Declaration of estimated tax required to be filed by this section from 
individuals whose estimated gross income from farming and commercial fishing 
Poy tml oyster farming) for the taxable year at least two thirds of the total 
estimated gross income from all sources for the taxable year may, in lieu of the 
time prescribed in subsection (c), be filed at any time on or before January 15 
of the succeeding taxable year. 

(g) The application of this section to taxable years of less than 12 months shall 
be in accordance with regulations prescribed by the Secretary. 

(h) In the application of this section to the case of a taxable year beginning 
on any date other than January 1, there shall be substituted, for the months 
specified in this section, the months which correspond thereto. (1959, c. 1259, s. 
Tlo6sies (8Ssssriaeei967 ic. 1110 ess 4511978, ¢:.476) 81198; c..1287,.s. 7.) 

§ 105-163.12. Filing of declarations and amended declarations hereunder. 
— If the taxpayer is unable to make his own declarations, amended declarations, 
payments or any information returns required under the provisions of this 
Article, then the same shall be made by a duly authorized agent or by a guardian 
or other person charged with the care of the person or property of such taxpayer. 
(L959 81259" s* 17) 

§ 105-163.13. Affirmation; penalty for false declaration. — Whenever any 
declaration, amended declaration, or information returns required under the 
provisions of this Article shall be furnished to the Secretary, there shall be 
annexed thereto the affirmation of the taxpayer, or of any other person 
furnishing same, in the following form: “Under penalties prescribed by law, I 
hereby affirm that to the best of my knowledge and belief this return, including 
any accompanying schedules and statements, is true and complete. (If prepared 
by a person other than taxpayer, his affirmation is based on all information of 
which he has any knowledge.) Any individual who willfully makes and 
subscribes a declaration, amended declaration, or return required by this Article, 
which he does not believe to be true and correct as to every material matter, shall 
be guilty of a misdemeanor, and, upon conviction thereof, shall be subject to a 
fine not to exceed one thousand dollars ($1,000) or imprisonment not to exceed 
six months, or both, in the discretion of the court. The Secretary shall cause to 
be prepared blank forms for the said declarations, amended declarations and 
returns, and shall cause them to be distributed throughout the State, and to be 
furnished upon application; but failure to receive or secure the form shall not 
relieve any taxpayer from the obligation of making any declaration, amended 
Hareraar pe herein required. (1959, c. 1259, s. 1; 1967, c. 1110, s. 4; 1978, 
Cc 7S) ; 

§ 105-163.14. Payment of tax. — (a) The estimated income tax, as defined in 
G.S. 105-163.11 and with respect to which a declaration is required to be filed 
thereunder, shall be paid as follows: 

(1) If the declaration is filed on or before April 15 of the taxable year, the 
estimated tax shall be paid in four equal installments. The first 
installment shall be paid at the time of the filing of the declaration, the 
second and third on June 15 and September 15, respectively, of the 
taxable year, and the fourth on January 15 of the succeeding taxable 
year. 

(2) If the declaration is filed after April 15 and not after June 15 of the 
taxable year and is not required by subsection (c) of G.S. 105-163.11 to 
be filed on or before April 15 of the taxable year, the estimated tax shall 
be paid in three equal installments. The first installment shall be paid 
at the time of the tiling of the declaration, the second on September 15 
of the taxable year, and the third on January 15 of the succeeding 
taxable year. 
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(3) If the declaration is filed after June 15 and not after September 15 of 
the taxable year and is not required by subsection (c) of G.S. 105-163.11 
to be filed on or before June 15 of the taxable year, the estimated tax 
Shall be paid in two equal installments. The first installment shall be 
paid at the time of the filing of the declaration, and the second on 
January 15 of the succeeding taxable year. 

(4) If the declaration is filed after September 15 of the taxable year, and is 
not required by subsection (c) of G.S. 105-163.11 to be filed on or before 
September 15 of the taxable year, the estimated tax shall be paid in full 
at the time of the filing of the declaration. 

(5) If the declaration is filed after the time prescribed in G.S. 105-163.11, 
there shall be paid at the time of such filing all installments of estimated 
tax which would have been payable on or before such time if the 
declaration had been filed within the time prescribed in subsection (c) 
of G.S. 105-163.11, and the remaining installments shall be paid at the 
times at which, and in the amounts in which, they would have been 
payable if the declaration had been filed on time. 

(b) If any amendment of a declaration is filed, the remaining installments, if 
any, Shall be ratably increased or decreased as the case may be, to reflect the 
respective increase or decrease in the estimated tax by reason of such 
amendment, and if any amendment is made after September 15 of the taxable 
year any increase in the estimated tax by reason thereof shall be paid at the time 
of making such amendment. 

(c) At the election of the individual, any installment of the estimated tax may 
be red prior to the date prescribed for its payment. 

(d) Payment of estimated income tax, or any installment thereof, shall be 
considered payment on account of the income taxes imposed by Article 4 of this 
Chapter for the taxable year. 
(e) The application of this section to taxable years of less than 12 months shall 

be in accordance with regulations prescribed by the Secretary. 
(f) In the application of this section to the case of a taxable year beginning 

on any date other than January 1, there shall be substituted, for the months 
specified in this section, the months which correspond thereto. (1959, c. 1259, s. 
1351978;50.4768:9193?) 

§ 105-163.15. Failure by individual to pay estimated income tax; penalty. 
— (a) In the case of any underpayment of the estimated tax by an individual, 
except as provided in subsection (d), there shall be added to the tax imposed 
under Article 4 for the taxable year an amount determined at the rate 
established pursuant to G.S. 105-241.1(i) upon the amount of the underpayment 
as determined under subsection (b), for the period of the underpayment, as 
determined under subsection (c) of this section. 

(b) For the purposes of subsection (a), the amount of the underpayment shall 
be the excess of: 

(1) The amount of the installment which would be required to be paid if the 
estimated tax were equal to eighty percent (80%) (sixty-six and 
two-thirds percent (667/3%) in the case of individuals referred to in G.S. 
105-163.11(f), relating to income from farming and commercial fishing) 
of the tax shown on the return for the taxable year or, if no return was 
filed, eighty percent (80%) (sixty-six and two-thirds percent (66°/,,%) in 
the case of individuals referred to in G.S. 105-163.11(f), relating to 
income from farming) of the tax for such year, over 

(2) The amount, if any, of the installment paid on or before the last date 
prescribed for such payment. 

(c) The period of the underpayment shall run from the date the installment 
was required to be paid to whichever of the following dates is the earlier: 
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(1) The fifteenth day of the fourth month following the close of the taxable 
ear. 

(2) With respect to any portion of the underpayment, the date on which such 
portion 1s paid. For purposes of this paragraph, a payment of estimated 
tax on any installment date shall be considered a payment of any 
previous underpayment only to the extent such payment exceeds the 
amount of the installment determined under subsection (b)(1) for such 
installment date. 

(d) Notwithstanding the provisions of the preceding subsections, the addition 
to the tax with respect to any underpayment of any installment shall not be 
imposed if the total amount of all payments of estimated tax made on or before 
the last date prescribed for the payment of such installment equals or exceeds 
whichever of the following is the een 

(1) The amount which would have been required to be paid on or before such 
date if the estimated tax were whichever of the following is the least: 
a. The tax shown on the return of the individual for the preceding 

taxable year, if a return showing a liability for tax was filed by the 
individual for the preceding taxable year and such preceding year 
was a taxable year of 12 months, or 

b. An amount equal to the tax computed, at the rates applicable to the 
taxable year, on the basis of the taxpayer’s status with respect to 
personal exemptions under Article 4 of the taxable year, but 
otherwise on the basis of the facts shown on his return for, and the 
law applicable to, the preceding taxable year, or 

c. An amount equal to eighty percent (80%) (sixty-six and two-thirds 
percent (667/.%) in the case of individuals referred to in G.S. 
105-163.11(f), relating to income from farming and commercial 
fishing) of the tax for the taxable year computed by placing on an 
annualized basis the taxable income for the months in the taxable 
year ending before the month in which the installment is required 
to be paid. For purposes of this subparagraph, the taxable income 
shall be placed on an annualized basis by: 
1. Multiplying by 12 (or, in case of a taxable year of less than 12 

months, the number of months in the ee year) the taxable 
income (computed without deduction of personal exemptions) 
for the months in the taxable year ending before the month in 
which the installment is required to be paid. 

2. Dividing the resulting amount by the number of months in the 
taxable year ending before the month in which such 
installment date falls, and 

3. Deducting from such amount the deductions for personal 
exemptions allowable for the taxable year (such personal 
exemptions being determined as of the last date prescribed for 
payment of the installment); or 

(2) An amount equal to ninety percent (90%) of the tax computed, at the 
rates applice ie to the taxable year, on the basis of the actual taxable 
income for the months in the taxable year ending before the month in 
which the installment is required to be paid. 

(e) For purposes of applying this section — 
(1) The estimated tax shall be computed without any reduction for the 

amount which the individual estimates as his credit under G-.S. 
105-163.10 (relating to tax withheld at source on wages), and 

(2) The amount of the credit allowed under G.S. 105-163.10 for the taxable 
year Shall be deemed a payment of estimated tax, and an equal part of 
such amount shall be deemed paid on each installment date (as 
determined under G.S. 105-163.14) for such taxable year, unless the 
taxpayer establishes the dates on which all amounts were actually 
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withheld, in which case the amounts so withheld shall be deemed 
payments of estimated tax on the dates on which such amounts were 
actually withheld. 

(f) The application of this section to taxable years of less than 12 months shall 
be in accordance with regulations prescribed by the Secretary. 

(g) Except as otherwise provided in this Article, all provisions of Articles 4 and 
9 of this Chapter relating to penalties for failure to file returns or pay taxes 
when due under said Articles shall apply with respect to returns, declarations, 
and payments of tax by any individual, or failure to file returns or other records 
or make payment of withholding taxes or sums withheld from wages by any 
employer, pursuant to the provisions of this Article. The penalties provided by 
Articles 4 and 9 shall apply with respect to delinquencies for periods of time not 
specifically provided for in this Article. (1959, c. 1259, s. 1; 1963, c. 785, ss. 3, 4; 
1I9T3 2h 476 mselOsncl287 5 sie7 wl OTTi cc. bb Tisaib; cont) 147s28)) 

Editor’s Note. — The first 1977 amendment, The second 1977 amendment, effective Jan. 1, 
effective with respect to taxable years 1978, substituted ‘established pursuant to G.S. 
beginning on and after Jan. 1, 1977, substituted 105-241.1(i)” for ‘‘of six percent (6%) per annum” 

“eighty percent (80%) for “seventy percent in subsection (a). 
(70%)” near the beginning of paragraph (1)c of 

subsection (d). 

§ 105-163.16. Overpayment refunded. — (a) Where the amount of wages 
withheld at the source under G.S. 105-163.2 exceeds the taxes imposed by Article 
4 of this Chapter against which the tax so withheld may be credited under G.S. 
105-163.10, the amount of such excess shall be considered an overpayment by 
the employee, and, notwithstanding the provisions of G.S. 105-266 and G:S. 
105-266.1, overpayment by the employee shall be refunded by the Secretary 
under the provisions of this section. 

(b) Where the amount of estimated tax paid under the provisions of G.S. 
105-163.14 exceeds the taxes imposed by Article 4 of this Chapter against which 
the estimated tax so paid may be credited under the provisions of this Article, 
the amount of such excess shall be considered an overpayment by the taxpayer, 
and, notwithstanding the provisions of G.S. 105-266 and G.S. 105-266.1, such 
overpayment by the taxpayer shall be refunded by the Secretary under the 
provisions of this section. 

(c) Where there has been an overpayment (as specified in subsections (a) and 
(b) of this section) of any tax imposed under Article 4 of this Chapter, as disclosed 
by the taxpayer’s annual return required to be filed by Article 4, the amount of 
such overpayment shall be refunded to the taxpayer; except that overpayments 
of less than one dollar ($1.00) shall be refunded only upon receipt by the 
Secretary of a written demand for such refund from the taxpayer and except 
that there shall be no refund to the taxpayer of any sum set-off under the 
provisions of Chapter 105A, the Set-off Debt Election Act. Every refund 
authorized by this section shall be made as expeditiously as possible, and within 
six months from the date on which the annual return is filed or due to be filed, 
whichever is later, insofar as the same is practicable; except that no refunds for 
overpayment of estimated tax shall be made by the Secretary prior to the date 
on which the final return is filed by the taxpayer. No interest shall be paid with 
respect to any such refund if the refund is made within the six months’ period 
above referred to. Interest computed at the rate of six percent (6%) per annum 
shall be paid on refunds made after the expiration of said six months’ period, 
such interest to be computed from the time of the expiration of said six months’ 
period until paid. It shall not be necessary for the Attorney General or any 
member of his staff to approve such refund. The making of such refund does 
not absolve any taxpayer of any income tax liability which may in fact exist and 
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the Secretary may make any assessment for any deficiency in the manner 
provided in Article 4 of this Chapter. No overpayment of tax by the taxpayer 
shall be refunded irrespective of whether upon ce re or receipt of written 
demand if such discovery is not made or such demand is not received within three 
years from the date set by the statute for the filing of the annual return by the 
taxpayer or within six months of the payment of the tax alleged to be an 
overpayment, whichever date is the later. 

(d) When a husband and wife have elected under G.S. 105-152(e) to file their 
separate income tax returns on a single form and a refund for overpayment of 
tax is made payable to both spouses as provided in that subsection, the 
provisions of this section shall apply to such refund. (1959, ce. 1259, s. 1; 1967, 
Cei02esn2ml 97a 2c 1066 1938~c 908 s8ea1 Oo hw74)8:2"1979; ex801;, sed.) 

Editor’s Note. — The 1979 amendment, _ there shall be no refund to the taxpayer of any 
effective July 1, 1979, and applicable to refunds sum set-off under the provisions of Chapter 
due after Jan. 1, 1980, added at the end of the 105A, the Set-off Debt Election Act.” 

first sentence of subsection (c) ‘‘and except that 

§ 105-163.17. Enforcement. — Except as otherwise provided in this Article, 
all provisions of Articles 4 and 9 of this Chapter relating to assessments, interest 
on delinquent payments, liens and collections with respect to taxes shall apply 
to all taxes and to the withholding of proper amounts from employees’ wages 
for which an employer is responsible pursuant to this Article, and the procedure 
with respect thereto shall be the same as provided in said Articles 4 and 9 with 
respect to assessment and collection of taxes. 
Any employer required under the provisions of this Article to deduct and 

withhold from wages and make returns and payment of amounts withheld to the 
Secretary, who fails to withhold such amounts, or to make such returns, or who 
fails to remit amounts collected to the Secretary, or otherwise fails to remit to 
the Secretary as required by this Article, shall be subject to a penalty equal to 
twenty-five percent (25%) of the amount that should have been properly withheld 
and paid over to the Secretary for each such failure. Such penalty shall be 
assessed and collected by the Secretary in the same manner as is provided with 
respect to penalties on delinquent income tax payments under the provisions of 
Articles 4 and 9 of this Chapter. 

The withholding of the proper amounts of an employee’s wages pursuant to 
this Article and the payment of proper amounts to the Secretary as herein 
required, whether withheld in fact or not, shall be subject to all the provisions 
of Articles 4 and 9 of this Chapter relating to payment of income taxes, not 
inconsistent with this Article. (1959, c. 1259, s. 1; 1973, c. 476, s. 193.) 

§ 105-163.18. Rules and regulations. — The Secretary is hereby authorized 
to prescribe forms and make all rules and regulations which he deems necessary 
in order to achieve effective and efficient enforcement of this Article. (1959, c. 
120975. leclolos Cae ees) 

§§ 105-163.19 to 105-163.21: Repealed by Session Laws 1967, c. 1110, s. 4. 

§ 105-163.22. Reciprocity. — The Secretary of Revenue may, with the 
approval of the Attorney General, enter into agreements with the taxing 
authorities of states having income tax withholding statutes with such 
agreements to govern the amounts to be withheld from the wages and salaries 
of residents of such other state or states under the provisions of this Article 
when such other state or states grant similar treatment to the residents of this 
State. Such asreaments may provide for recognition of the anticipated tax 
credits allowed under the provisions of G.S. 105-151 in determining the amounts 
to be withheld. (1959, c. 1259, s. 1; 1978, c. 476, s. 193.) 
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§ 105-163.23. Withholding from federal employees. — The Secretary of 
Revenue is hereby designated as the proper official to make request for and 
enter into agreements with the Secretary of the Treasury of the United States 
to provide for the compliance with this Article by the head of each department 
or agency of the United States in withholding of State income taxes from wages 
of federal employees and paying the same to this State. The Secretary is hereb 
authorized, empowered and directed to make request for and enter into suc 
agreements. (1959, c. 1259, s. 1; 1973, c. 476, s. 193.) 

§ 105-163.24. Construction of Article. — This Article shall be liberally 
construed in pari materia with Article 4 of this Chapter to the end that taxes 
levied by Article 4 shall be collected with respect to wages by withholding from 
wages by employers of the appropriate amounts herein provided for and by 
payments in installments by individuals of income tax with respect to income 
other than wages. (1959, c. 1259, s. 1.) 

ARTICLE 4B. 

Filing of Declarations of Estimated Income Tax and Installment Payments of 
Estimated Income Tax bv Corporations. 

§ 105-163.25. Definitions. — As used in this Article, 
(1) “Secretary” means the Secretary of Revenue. 
(2) “Corporation” includes joint-stock companies or associations. 
(3) “Fiscal year” means an accounting period of 12 months ending on the 

last day of any month other than December. 
(4) The last words “taxable year’ mean the calendar year or fiscal year 

upon the basis of which the net income is eaRnated? under Article 4; if 
no fiscal year has been established, they mean the calendar year. In the 
case of a return made for a fractional part of the year under the 
provisions of Article 4, or under regulations prescribed by the 
Secretary, the words “taxable year” mean the period for which such 
return is made. 

(5) The term “estimated tax’”’ means the excess of the amount which the 
corporation estimates as the amount of the income tax imposed by 
Article 4 over the sum of one hundred thousand dollars ($100,000). 
(195940, 41259;792 Awl 9738:5¢.14764s5. 193.) 

§ 105-163.26. Declarations of estimated income tax by corporations. — (a) 
Every corporation subject to taxation under Article 4 shall, for all taxable years 
beginning on and after January 1, 1960, and at the times prescribed in G.S. 
105-163.27, make a declaration of estimated tax under Article 4 for the taxable 
year if its income tax imposed by Article 4 for such taxable year reduced by the 
credits against the tax provided by Article 4 can reasonably be expected to 
exceed one hundred thousand dollars ($100,000). 

(b) The declaration shall contain a statement of the amount which the 
corporation estimates as its total net income from all sources for the taxable 
year, the proportion of its total net income allocable to North Carolina, the 
amount which it estimates as the amount of tax for which it will be liable for 
the taxable year, and such other information as may be required by the 
Secretary. 

(c) A corporation may make amendments of a declaration filed during the 
taxable year under regulations prescribed by the Secretarv. 

(d) The application of this section to taxable years of less than 12 months shall 
be in accordance with regulations prescribed by the Secretary. (1959, c. 1259, s. 
1A; 1973, c. 476, s. 198.) 
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§ 105-163.27. Time for filing declarations of estimated income tax by 
corporations. — (a) The declaration of estimated tax pes iees of corporations 
by G.S. 105-163.26 shall be filed on or before the fifteenth day of the ninth month 
of the taxable year, except that if the requirements of G.S. 105-163.26 are first 
met after the last day of the eighth month and before the first day of the twelfth 
month of the taxable year, the declaration shall be filed on or before the fifteenth 
day of the twelfth month of the taxable year. 

b) If a declaration is filed before the fifteenth day of the twelfth month of 
the taxable year, an amendment of such declaration may be filed on or before 
such day 

(c) Thea plication of this section to taxable years of less than 12 months shall 
be in accordance with regulations prescribed by the Secretary. (1959, c. 1259, s. 
1A; 1973, c. 476, s. 193.) 

§ 105-163.28. Installment payments of estimated income _ tax by 
corporations. — (a) Notwithstanding the provisions of Article 4, fifty percent 
(507) of the estimated tax, with respect to which a declaration is required under 
the provisions of this Article, shall be paid to the Secretary during the taxable 
year in accordance with the provisions of this section. 

(b) If the declaration is filed on or before the fifteenth day of the ninth month 
of the taxable year, the amount détermined under subsection (a) above shall be 

_ paid in two equal installments: The first installment shall be paid on or before 
the fifteenth day of the ninth month of the taxable year, and the second 
installment shall be paid on or before the fifteenth day of the twelfth month of 
the taxable year. If the declaration is filed after the "F ifteenth day of the ninth 
month of the taxable year, the amount determined under subsection (a) above 
shall be paid in full on or before the fifteenth day of the twelfth month of the 
taxable year. 

(c) If any amendment of a declaration is filed, installments payable on the 
fifteenth day of the twelfth month, if any, shall be ratably increased or 
decreased, as the case may be, to reflect the increase or decrease, as the case 
may be, in the estimated tax by reason of such amendment. 

(d) The application of this section to taxable years of less than 12 months shall 
be in accordance with regulations prescribed by the Secretary. 

(e) At the election of the corporation, any installment of the estimated tax may 
napa BEOr y the date prescribed for its payment. (1959, c. 1259, S, 1A; 1973, 
c Sra). 

§ 105-163.29. Payments of estimated income tax. — Payment of the 
estimated income tax, or any installment thereof, shall be considered payment 
on sree a yo income taxes imposed by Article 4 for the taxable year. (1959, 
Ce lZ59, -S.al 

§ 105-163.30. Failure by corporation to pay estimated income tax. — (a) In 
the case of any underpayment of estimated tax by a corporation, except as 
provided in subsection (d), there shall be added to the tax under Article 4 for the 
taxable year an amount determined at the rate established pursuant to G.S. 
105-241.1(i) upon the amount of the underpayment (determined under subsection 
(b) for the period of the underpayment (determined under subsection (c)). 

(b) For the purposes of subsection (a), the amount of the underpayment shall 
be the excess of 

(1) The amount of the installment which would be required to be paid if the 
estimated tax were equal to seventy percent (7 0%) of the tax shown on 
the return for the taxable year or, if no return was filed, seventy 
percent (70%) of the tax for such year, over 

538 



§ 105-163.31 CH. 105. TAXATION § 105-163.31 

(2) The amount, if any, of the installment paid on or before the last day 
prescribed for payment. | 

(c) The period of the underpayment shall run from the date the installment 
was required to be paid to ea eheuet of the following dates is the earlier — 

(1) The fifteenth day of the third month following the close ef the taxable 
year. 

(2) With respect to any portion of the underpayment, the date on which such 
portion is paid. For purposes of this paragraph, a payment of estimated 
tax on the fifteenth day of the twelfth month shall be considered a 
payment of any previous underpayment only to the extent such 
payment exceeds the amount of the installment determined under 
subsection (b)(1) for the fifteenth day of the twelfth month. 

(d) Notwithstanding the provisions of the preceding subsections, the addition 
to the tax with respect to any underpayment of any installment shall not be 
imposed if the total amount of all payments of estimated tax made on or before 
the last date prescribed for the payment of such installment equals or exceeds 
the amount which would have been required to be paid on or before such date 
if the estimated tax were whichever of the following is lesser — 

(1) The tax shown on the return of the corporation for the preceding taxable 
year reduced by one hundred thousand dollars ($100,000), if a return 
showing a liability for tax was filed by the corporation for the preceding 
taxable year and such preceding year was a taxable year of 12 months. 

(2) An amount equal to the tax computed at the rate applicable to the 
taxable year but otherwise on the basis of the facts shown on the return 
of the corporation for, and the law applicable to, the preceding taxable 
year. 

(3) a. An amount equal to seventy percent (70%) of the tax for the taxable 
year computed by placing on an annualized basis the taxable 
income: 
1. For the first six months or for the first eight months of the 

taxable year, in the case of the installment required to be paid 
in the ninth month, and 

2. For the first nine months or for the first eleven months of the 
taxable year, in the case of the installment required to be paid 
in the twelfth month, 

b. For purposes of this paragraph, the taxable income shall be placed 
on an annualized basis by — 
1. Multiplying by twelve the taxable income referred to in 

subparagraph a, and 
2. Dividing the resulting amount by the number of months in the 

taxable year (six or eight, or nine or eleven, as the case may 
be) referred to in subparagraph a. 

(e) For purposes of subsections (b), (d)(2), and (d)(3), the term ‘‘tax’”’ means the 
excess of the tax imposed by Article 4, over the sum of one hundred thousand 
dollars ($100,000). 

(f) The application of this section to taxable years of less than 12 months shall 
be in accordance with regulations prescribed by the Secretary. (1959, ¢. 1259, s. 
LAs Oi ie 160102" 1977) .c: 1114.5, 9.) 

Editor’s Note. — The 1977 amendment, pursuant to G.S. 105-241.1(i)” for “of six percent 
effective Jan. 1, 1978, substituted ‘established (6%) per annum” in subsection (a). 

§ 105-163.31. Filing of declarations and other returns hereunder. — The 
declarations, amended declarations or any information returns required under 
the provisions of this Article from any corporation shall be signed by either its 
president, vice-president, treasurer, assistant treasurer, Secretary or assistant 
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secretary. In a case where a receiver, trustee in bankruptcy, or assignee, by 
order of a court of competent jurisdiction, by operation of law or otherwise, has 
possession of or holds title to all or substantially all of the property or business 
of a corporation, whether or not such property or business is being operated, 
such receiver, trustee, or assignee shall make and sign the declarations, 
amended declarations or any information returns for such corporation in the 
Hea at and form as corporations are required to make same. (1959, ¢. 1259, 
Bi LAN 

§ 105-163.32. Affirmation; penalties for false declaration. — Whenever any 
declaration, amended declaration or information returns required under the 
provisions of this Article shall be furnished to the Secretary, there shall be 
annexed thereto the affirmation of the person furnishing same, in the following 
form: “I hereby affirm that this declaration, amended declaration, or return, 
including any schedules and attachments thereto, has been examined by me, and, 
to the best of my knowledge and belief, is true and complete and is made in good 
faith covering the taxable period stated, pursuant to the Revenue Act of 1939, 
as amended, and the regulations issued under authority thereof, and that this 
affirmation is made under the penalties prescribed by law.”’ Any individual who 
willfully makes and subscribes a declaration, amended declaration, or return 
required by this Article, which he does not believe to be true and correct as to 
every material matter, shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be subject to a fine not to exceed one thousand dollars ($1,000) or 
imprisonment not to exceed six months, or both, in the discretion of the court. 
The Secretary shall cause to be prepared blank forms for the said declarations, 
amended declarations and returns, and shall cause them to be distributed 
throughout the State, and to be furnished upon application; but failure to receive 
or secure the form shall not relieve any taxpayer from the obligation of making 
any declaration, amended declaration or return herein required. (1959, ¢c. 1259, 
s. 1A; 19738, c. 476, s. 193.) 

§ 105-163.33. Overpayment refunded. — Where there has been an 
overpayment of estimated tax, such overpayment shall be credited to the 
taxpayer and applied to the tax imposed upon such taxpayer by Article 4. No 
refunds for overpayment of estimated tax shall be made by the Secretary prior 
to the filing of the annual return required from the taxpayer under Article 4, but, 
after the annual return is filed, any overpayments shall be refunded in 
accordance with the provisions of Article 9. (1959, c. 1259, s. 1A; 1967, c. 1110, 
so3°19738.°¢2476; 8: 193;) 

§ 105-163.34. Enforcement. — Except as otherwise provided in this Article, 
all provisions of Articles 4 and 9 of Chapter 105 of the General Statutes relating 
to assessments, liens and collections with respect to taxes shall apply to all 
payments for which a corporation is responsible under the provisions of this 
Article, and the procedure with respect thereto shall be the same as provided in 
Articles 4 and 9. (1959, ¢. 1259, s. 1A.) 

§ 105-163.35. Willful failure to pay estimated tax. — Any person required 
under this Article to pay any estimated tax, who willfully fails to pay such 
estimated tax, at the time or times required by law or regulations, shall, in 
addition to other penalties provided by law, be guilty of a misdemeanor, and upon 
conviction thereof, shall be fined not more than five hundred dollars ($500.00) 
or imprisoned not exceeding six months, or punished by both such fine and 
imprisonment in the discretion of the court, within the limitations aforesaid. 
(1959, c. 1259, s. 1A.) 
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§ 105-163.36. Construction of Article. — This Article shall be liberally 
construed in pari materia with Article 4 to the end that taxes levied by Article 
4 shall be collected in installments during the taxable year in the manner and 
to the extent provided for by this Article. (1959, ¢c. 1259, s. 1A.) 

§ 105-163.37. Rules and regulations. — The Secretary is hereby authorized 
to prescribe forms and to make all rules and regulations which he deems 
necessary to achieve effective and efficient enforcement of this Article. (1959, 
CulZpy, S.A lolon Gy 4 LOr slo 

ARTICLE 5. 

Schedule E. Sales and Use Tax. 

§ 105-164: Repealed by Session Laws 1957, c. 1340, s. 5. 

DIVISION 1. TITLE, PURPOSE AND DEFINITIONS. 

§ 105-164.1. Short title. — This Article shall be known as the “North Carolina 
Sales and Use Tax Act.” (1957, c. 1340, s. 5.) 

Editor’s Note. — For case law survey on sales 
tax, see 41 N.C.L. Rev. 508 (1963). 
Power of Legislature. — The power of the 

legislature to levy taxes of the character 
provided in this Article has long been settled. 
Duke v. State, 247 N.C. 236, 100 S.E.2d 506 
(1957). 

Distinction between Sales Tax and Use Tax. 
— A sales tax is assessed on the purchase price 
of property and is imposed at the time of sale; a 
use tax is assessed on the storage, use or 

consumption of property and takes effect only 
after such use begins. Colonial Pipeline Co. v. 
Clayton, 275 N.C. 215, 166 S.E.2d 671 (1969). 

Sales Tax Is a Privilege or License Tax. — 
The legislature intended that the sales tax be 
primarily a privilege or license tax on retailers. 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
N.C. 155, 123 S.E.2d 582 (1962). 

The sales tax statute levies a tax upon the sale 
of tangible personal property in this State by a 
“retail” merchant as a privilege tax for 
engaging or continuing in the business of a retail 
merchant. Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

Imposed on All Retailers, as a Class. — The 
North Carolina law imposes the sales tax on all 

retailers, as a class, and applies it alike in its 
exactions and exemptions to all persons 
belonging to the prescribed class. Piedmont 
Canteen Serv., Inc. v. Johnson, 256 N.C. 155, 123 
S.E.2d 582 (1962). 

Perfect equality in the collection of the tax 
by retailers from consumers is, as a practical 
matter, impossible as between almost any two or 
more retailers by reason of the differences in 
types of merchandise sold and selling methods. 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
N.C. 155, 123 S.E.2d 582 (1962). 

Construction of Former Provisions of 
Article. — As to the incidence of the sales tax 
where it is imposed upon a general class, as for 
instance retail merchants, the law is construed 
more strictly against the agency imposing the 
tax, and in favor of the taxpayer. Henderson v. 
Gill, 229 N.C. 313, 49 S.E.2d 754 (1948). 

For other decisions under former laws, see 
Powell v. Maxwell, 210 N.C. 211, 186 S.E. 326 
(1936); McCanless Motor Co. v. Maxwell, 210 

N.C. 725, 188 S.E. 389 (1936); Leonard v. 
Maxwell, 216 N.C. 89, 3 S.E.2d 316, appeal 
dismissed, 308 U.S. 516, 60 S. Ct. 175, 84 L. Ed. 
439 (1939). 

§ 105-164.2. Purpose. — The taxes herein imposed shall be in addition to all 
other license, privilege or excise taxes and the taxes levied by this Article are 
to provide revenue for the Sala of the 

purposes 0 for other necessary uses an 
Carolina. (1957, c. 1340, s. 5.) 

a school system of this State and 
the government and State of North 
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Quoted in Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

§ 105-164.3. Definitions. — The words, terms and phrases when used in this 
Article shall have the meanings ascribed to them in this section except when the 
context clearly indicates a different meaning: 

(1) ‘“‘Business” shall include any activity engaged in by any person or caused 
to be engaged in by him with the object of gain, profit, benefit or 
advantage, either direct or indirect. The term “‘business”’ shall not be 
construed in this Article to include occasional and isolated sales or 
transactions by a person who does not hold himself out as engaged in 
business. 

(2) “Secretary” shall mean the Secretary of Revenue of the State of North 
Carolina. 7 

(3) “Consumer” shall mean and include every person storing, using or 
otherwise consuming in this State tangible personal property 
purchased or received from a retailer either within or without this State. 

(4) “Cost price’ means the actual cost of articles of tangible personal 
property without any deductions therefrom on account of the cost of 
materials used, cash discounts, labor or service costs, transportation 
charges or any expenses whatsoever. 

(5) “Engaged in business” shall mean maintaining, occupying or using 
permanently or temporarily, directly or indirectly, or through a 
subsidiary or agent, by whatever name called, any office, place of 
distribution, sales or sample room or place, warehouse or storage place, 
or other place of business, for the selling or delivering of tangible 
personal property for storage, use or consumption in this State, or 
permanently or temporarily, directly or through a subsidiary, having 
any representative, agent, salesman, canvasser or solicitor operating in 
this State in such selling or delivering, and the fact that any corporate 
retailer,.agent or subsidiary engaged in business in this State may not 
be legally domesticated or qualified to do business in this State shall be 
immaterial. It shall also mean the maintaining in this State, either 
permanently or temporarily, directly or through a subsidiary, tangible 
personal property for the purpose of lease or rental. 

(6) “Gross sales” means the sum total of all retail sales of tangible personal 
property as defined herein, whether for cash or credit without 
allowance for cash discount and without any deduction on account of 
the cost of the property sold, the cost of materials used, labor or service 
costs, interest paid or any other expenses whatsoever and without any 
deductions of any kind or character except as provided in this Article. 

(7) “In this (the) State’ means within the exterior limits of the State of 
North Carolina and includes all territory within such limits owned by 
or ceded to the United States of America. 

(8) “Lease or rental” means the leasing or renting of tangible personal 
property and the possession or use thereof by the lessee or rentee for 
a consideration without transfer of the title of such property. 

(8a) ‘Motor vehicle” means any vehicle which is self-propelled and designed 
primarily for use upon the highways, any vehicle which is propelled by 
electric power obtained from trolley wires but not operated upon rails, 
and any vehicle designed to run upon the highways which is propelled 
by a self-propelled vehicle, but shall not include any implement of 
husbandry, farm tractor, road construction or maintenance machinery 
or equipment, special mobile equipment as defined in G.S. 20-4.01, or 
any vehicle designed primarily for use in work off the highway. 
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(9) ““Net taxable sales” shall mean and include the gross retail sales of the 
business of the retailer taxed under this Article after deducting 
therefrom exempt sales and nontaxable sales. 

(10) “Nonresident retail or wholesale merchant” shall mean every person 
whose business establishment is located outside North Carolina and 
who engages in the business of buying or acquiring by consignment or 
otherwise any tangible personal property ont selling the same at retail 
or wholesale outside this State and who has applied for and obtained 
from the Secretary a certificate of registration in accordance with such 
rules and regulations as may be prescribed for the issuance thereof. 

(11) “Person” includes any individual, firm, copartnership, joint venture, 
association, corporation, estate, trust, business trust, receiver, 
syndicate or other group, or combination acting as a unit, body politic, 
or political subdivision, whether public or private or quasi-public and the 
plural as well as the singular number. 

(12) ‘‘Purchase” means acquired for a consideration whether 
a. Such acquisition was effected by a transfer of title or possession, or 

both, or a license to use or consume; 
b. Such transfer shall have been absolute or conditional and by 

whatever means it shall have been effected; and 
c. Such consideration be a price or rental in money or by way of 

exchange or barter. 
It shall also include the procuring of a retailer to erect, install or apply 
tangible personal property for use in this State. 

(13) ‘Retail’ shall mean the sale of any tangible personal property in any 
quantity or quantities for any use or purpose on the part of the 
purchaser other than for resale. 

(14) ‘Retailer’ means and includes every person engaged in the business 
of making sales of tangible personal property at retail, either within or 
without this State, or peddling the same or soliciting or taking orders 
for sales, whether for immediate or future delivery, for storage, use or 
consumption in this State and every manufacturer, producer or 
contractor engaged in business in this State and selling, delivering, 
erecting, installing or applying tangible personal property for use in 
this State notwithstanding that said property may be permanently 
affixed to a building or realty or other tangible personal property. 
Provided, however, that when in the opinion of the Secretary it is 
necessary for the efficient administration of this Article to regard any 
salesmen, solicitors, representatives, consignees, peddlers, truckers or 
canvassers as agents of the dealers, distributors, consignors, 
supervisors, employers or persons under whom they operate or from 
whom they obtain the tangible personal property sold by them 
regardless of whether they are making sales on their own behalf or on 
behalf of such dealers, distributors, consignors, supervisors, employers 
or persons, the Secretary may so regard them and may regard the 
dealers, distributors, consignors, supervisors, employers or persons as 
“retailers” for the purpose of this Article. 

(15) “Sale” or “selling’’ shall mean any transfer of title or possession, or 
both, exchange, barter, lease, or rental of tangible personal property, 
conditional or otherwise, in any manner or by any means whatsoever, 
however effected and by whatever name called, for a consideration paid 
or to be paid, and includes the fabrication of tangible personal property 
for consumers by persons engaged in business who furnish either 
directly or indirectly the materials used in the fabrication work, and the 
furnishing, preparing, or serving for a consideration of any tangible 
personal property consumed on the premises of the person furnishing, 
preparing, or serving such tangible personal property or consumed at 
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(16) 

(17) 

(18) 

(19) 

the place at which such property is prepared, served or sold. A 
transaction whereby the possession of the property is transferred but 
the seller retains title or security for the payment of the price shall be 
deemed a sale. 
“Sales price’? means the total amount for which tangible personal 
property is sold including charges for any services that go into the 
fabrication, manufacture or delivery of such tangible personal property 
and that are a part of the sale valued in money whether paid in money 
or otherwise and includes any amount for which credit is given to the 
purchaser by the seller without any deduction therefrom on account of 
the cost of the property sold, the cost of materials used, labor or service 
costs, interest charged, losses or any other expenses whatsoever. 
Provided, however, that where a manufacturer, producer or contractor 
erects, installs or affixes tangible personal property upon real property 
pursuant to a construction or performance-type contract with or for the 
benefit of the owner of such real property, the sales price shall be the 
cost of such property to the manufacturer, producer or contractor 
performing the contract. Provided, further: 
a. The cost for labor or services rendered in erecting, installing or 

applying property sold when separately charged shall not be 
included as a part of the “‘sales price’; 

b. Finance charges, service charges or interest from credit extended 
under conditional sales contracts or other conditional contracts 
providing for deferred payments of the purchase price shall not be 
considered a part of the “sales price’ when separately charged; 

ec. “Sales price” shall not include the amount of any tax imposed by the 
United States upon or with respect to retail sales whether imposed 
upon the retailer or consumer except that any manufacturers’ or 
importers’ excise tax shall be included in the term. 

d. “Sales price’ shall not include any amounts charged as deposits on 
beverage containers which are returnable to vendors for reuse and 
which amounts are refundable or creditable to vendees, whether or 
not said deposits are separately charged. 

e. “Sales price” shall not include amounts charged as deposits on 
automotive, industrial, marine and farm replacement parts which 
are returnable to vendors for rebuilding or remanufacturing and 
which amounts are refundable or creditable to vendees, whether or 
not such deposits are separately charged. This subsection shall not 
be construed to include tires and batteries. 

“Storage” means and includes any keeping or retention in this State for 
any purpose by the purchaser thereof, except sale in the regular course 
of business, of tangible personal property purchased from a retailer. 
“Use” means and includes the exercise of any right or power or 
dominion whatsoever over tangible personal property by a purchaser 
thereof and includes, but is not limited to, any withdrawal from storage, 
installation, affixation to real or personal property, exhaustion or 
consumption of tangible personal property by the owner or purchaser 
thereof, but shall not include the sale of tangible personal property in 
the regular course of business. 
“Storage” and “Use”; Exclusion. — “Storage” and “‘use”’ do not include 
the keeping, retaining or exercising of any right or power over tangible 
personal property by the purchaser thereof for the original purpose of 
subsequently transporting it outside the State for use by said purchaser 
thereafter solely outside the State and which purpose is consummated, 
or for the purpose of being processed, fabricated or manufactured into, 
attached to or incorporated into, other tangible personal property to be 
transported outside the State and thereafter used by the purchaser 
thereof solely outside the State. 
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(20) “Tangible personal property” means and includes personal property 

(21 
(22 

(23 

(24 

) 
) 

) 

~_— 

which may be seen, weighed, measured, felt or touched or is in any 
other manner perceptible to the senses. The term “tangible personal 
property” shall not include stocks, bonds, notes, insurance or other 
obligations or securities, nor shall it include electricity, gas or water 
delivered by or through main lines or pipes either for commercial or 
domestic use or consumption. 
“Taxpayer” means any person liable for taxes under this Article. 
‘Use tax” means and includes the tax imposed by Part 3 in Division II 
of this Article. 
“Wholesale merchant” shall mean every person who engages in the 
business of buying or manufacturing any tangible personal property 
and selling same to registered retailers, wholesalers and nonresident 
retail or wholesale merchants for resale. It shall also include persons 
making sales of tangible personal property which are defined herein as 
wholesale sales. For the purposes of this Article any person, firm, 
corporation, estate or trust engaged in the business of manufacturing, 
producing, processing or blending any articles of commerce and 
maintaining a store or stores, warehouse or warehouses, or any other 
place or places, separate and apart from the place of manufacture or 
production, for the sale or distribution of its products (other than 
bakery products) to other manufacturers or producers, wholesale or 
retail merchants, for the purpose of resale shall be deemed a “wholesale 
merchant.” 
“Wholesale sale” shall mean a sale of tangible personal property by a 
wholesale merchant to a manufacturer, or registered jobber or dealer, 
or registered wholesale or retail merchant, for the purpose of resale but 
does not include a sale to users or consumers not for resale. (1957, c. 
LBA Fee On Ody CL ZOer SRD LOU L Seu laZlo 1S. lel gOr Crk VLU) S. Osnbo (oy 
Cla LUnttuon Cleo im stom Lo Lone LU4. CC. 240,500) bold, C. 40; S, 2; C. 
Tl Ce OULM Sui 2.) 

Editor’s Note. — The first 1979 amendment, 

effective July 1, 1979, added subdivision (8a). 

The second 1979 amendment, effective July 1, 

1979, in the second sentence of the introductory 
paragraph of subdivision (16) substituted 
“affixes” for “applies” near the beginning of the 
sentence, and substituted at the end of the 
sentence the language beginning “upon real 
property pursuant to” for language which made 
the sales price the fair market value of tangible 
personal property at the time and place of 
erection, installation or application. 

The third 1979 amendment, effective July 1, 
1979, added paragraph e of subdivision (16). 
Cash Discounts Not Included in Use Tax 

Base Prior to July 1, 1967. — Prior to July 1, 
1967, the effective date of the amendment to 
subdivision (4) by 1967 Session Laws, ¢c. 1110, s. 
6, cash discounts allowed a purchaser for 
payment within a specified time were not 
properly included in the use tax base. Colonial 
Pipeline Co. v. Clayton, 275 N.C. 215, 166 S.E.2d 
671 (1969). 

Meaning of “Contractor” under Subdivision 

(16). — The word “contractor” is not used in 
subdivision (16) to mean any person who enters 
into a contract, but one who, in the pursuit of an 

independent business, undertakes to perform a 
job, yet retains in himself the right to control the 
means, method, and manner of accomplishing 
the desired result. Long Mfg. Co. v. Johnson, 264 
N.C. 12, 140 S.E.2d 744 (1965). 

“Storage”. Subdivision (17) limits 
“storage” to the keeping or retention of personal 
property purchased from a retailer, thus 
excluding from the tax the storage of personal 
property not so acquired. The commas inserted 
by the 1973 amendment make this clear as to 
“storage” thereafter. In re Appeal of 
Clayton-Marcus Co., 286 N.C. 215, 210 S.E.2d 

199 (1974). 
“Use”. — Under this section as it stood before 

the 1975 amendment to subdivision (19), it was 
held that a taxable ‘use’? did not include a 
processing of material into a different product, 
which resulting product was, itself, to be 
transported outside the State and used outside 
the State exclusively, regardless of who the user 
there might be. In re Appeal of Clayton-Marcus 
Co., 286 N.C. 215, 210 S.E.2d 199 (1974). 

There is no limitation upon the definition of 
“use” contained in subdivision (18). In re Appeal 
of Clayton-Marcus Co., 286 N.C. 215, 210 S.E.2d 
199 (1974). 
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Subdivision (18) does not stand alone. 
Subdivision (19) is part of the definition of ‘‘use.”’ 
In re Appeal of Clayton-Marcus Co., 286 N.C. 
215,210 9.6.20 199-1197 4), 

The terms “storage” and “use,” as used in 
§ 105-164.6, must be given the meaning stated 
in the definitions under subdivisions (17), (18) 

and (19) of this section. In re Appeal of 
Clayton-Marcus Co., 286 N.C. 215, 210 S.E.2d 

199 (1974). ; 
Under this section as it stood before the 1975 

amendment to subdivision (19), it was held that 
the use, in North: Carolina, by a furniture 
manufacturer of fabric in the production of 
swatch books for distribution, without charge, to 
its potential customers, in or out of this State, 
was not a “use” within the definition of that 
word contained in subdivisions (18) and ( 
this section, and no tax thereon was imposed by 

§ 105-164.6. In re Appeal of Clayton-Marcus Co., 
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lessor of television sets who had not procured 
resale certificates from any of its customers had 
the burden to show that its leasing transactions 
constituted a sale for resale, entitling the lessor 
to an exemption from the sales tax. Telerent 
Leasing Corp. v. High, 8 N.C. App. 179, 174 
S.E.2d 11 (1970). é 

Leasing of Television Set to Motel or Hotel 

Owner Not Sale for Resale. — Leasing of a 
television set to a motel or hotel owner for use 
in & room rented to transients is not a sale for 
resale as contemplated by the North Carolina 
Sales and Use Tax Act. Telerent Leasing Corp. 
v. High, 8 N.C. App. 179, 174 S.E.2d 11 (1970). 

Meaning of “Sale” under Former Statute. — 
See Watson Indus. v. Shaw, 235 N.C. 203, 69 
S.E.2d 505 (1952), holding that the word “‘sale”’ 
did not embrace a transaction whereby a radio 
broadeasting station was given’ temporary 
custody of transcription tape or records in order 

286 N.C. 215, 210 S.E.2d 199 (1974). 
Burden on Lessor to Show That Leasing 

Transactions Constituted Sale for Resale. — A 

to rebroadcast the programs contained thereon. 

DIVISION I]. TAxes LEVIED. 

Part 1. Retail Sales Tax. 

§ 105-164.4. Imposition of tax; retailer. — There is hereby levied and 
imposed, in addition to all other taxes of every kind now imposed by law, a 
privilege or license tax upon every person who engages in the business of selling 
tangible personal property at retail, renting or furnishing tangible personal 
property or the renting and furnishing of rooms, lodgings and accommodations 
to transients, in this State, the same to be collected and the amount to be 
determined by the application of the following rates against gross sales and 
rentals, to wit: 

(1) At the rate of three percent (3%) of the sales price of each item or article 
of tangible personal property when sold at retail in this State, the tax 
to be computed on total net taxable sales as defined herein but for the 
purpose of computing the amount due the State each and every taxable 
retail sale, or retail sales upon which the tax has been collected, or the 
amount of tax actually collected, whichever be greater and whether or 
not erroneously collected, shall be included in the computation of tax 
due the State. Provided, however, that in the case of the sale of any 
aircraft, railway locomotive, railway car or the sale of any motor vehicle 
or boat, the tax shall be only at the rate of two percent (2”) of the sales 
price, but at no time shall the maximum tax with respect to any one such 
aircraft, railway locomotive, railway car or motor vehicle or boat, 
including all accessories attached thereto at the time of delivery thereof 
to the purchaser, be in excess of one hundred twenty dollars ($120.00). 

The separate sale of a new motor vehicle chassis and a new motor 
vehicle body to be installed thereon, whether by the same retailer or b 
different retailers shall be subject only to the tax herein prescribed with 
respect to a single motor vehicle. No tax shall be imposed upon a body 
mounted on the chassis of a motor vehicle which temporarily enters the 
State for the purpose of having such body mounted thereon by the 
manufacturer thereof. 
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The tax levied under this Division shall not apply to the sale of a 
motor vehicle by some person, firm or corporation who or which is not 
engaged in business as a retailer of motor vehicles if the tax levied 
under this Article has previously been paid with respect to said motor 
vehicle. Provided, however, persons who lease or rent motor vehicles 
shall collect and remit the tax provided for in this Article on the 
separate retail sale of motor vehicles in addition to the tax imposed upon 
the receipts from the lease or rental of such motor vehicles. 

Provided further, the tax shall be only at the rate of one percent (1%) 
of the sales price on the following items: 
a. Horses or mules by whomsoever sold. 
b. Semen to be used in the artificial insemination of animals. 
c. Sales of fuels to farmers to be used by them for any farm purposes 

other than preparing food, heating dwellings and other household 
purposes. The quantity of fuel purchased or used at any one time 
shall not in any manner be a determinative factor as to whether any 
sale or use of fuel is or is not subject to the one percent (1%) rate 
of tax imposed herein. 

d. Sales of fuel to manufacturing industries and manufacturing plants 
for use in connection with the operation of such industries and 
plants other than sales of fuels to be used for residential heating 
purposes. The quantity of fuel purchased used at any one time shall 
not in any manner be a determinative factor as to whether any sale 
or use of fuel is or is not subject to the one percent (1%) rate of tax 
imposed herein. 

e. Sales of fuel to commercial laundries or to pressing and dry-cleaning 
establishments for use in machinery used in the direct performance 
of the laundering or the pressing and cleaning service. 

f. Sales to freezer locker plants of wrapping paper, cartons and supplies 
consumed directly in the operation of such plant. 

Provided further, the tax shall be only at the rate of one percent 
(1%) of the sales price, subject to a maximum tax of eighty dollars 
($80.00) per article, on the following items: 

g. Sales of machines and machinery, whether animal or motor drawn 
or operated, and parts and accessories for such machines and 
machinery to farmers for use by them in the planting, cultivating, 
harvesting or curing of farm crops, and sales of machines and 
machinery and parts and accessories for such machines and 
machinery to dairy operators, poultry farmers, egg producers, and 
livestock farmers for use by them in the production of dairy 
products, poultry, eggs or livestock. 

The term “machines and machinery” as used in this subdivision 
is defined as follows: 

The term shall include all vehicular implements, designed and 
sold for any use defined in this subdivision, which are operated, 
drawn or propelled by motor or animal power, but shall not include 
vehicular implements which are operated wholly by hand, and shall 
not include any motor vehicles required to be registered under 
Chapter 20 of the General Statutes. 

The term shall include all nonvehicular implements and 
mechanical devices designed and sold for any use defined in this 
subdivision, which have moving parts, or which require the use of 
any motor or animal power, fuel, or electricity in their operation but 
Shall not include nonvehicular implements which have no moving 
parts and are operated wholly by hand. 

The term shall also include metal flues sold for use in curing 
tobacco, whether such flues are attached to handfired furnaces or 
used in connection with mechanical burners. 
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h. Sales of mill machinery or mill machinery parts and accessories to 
manufacturing industries and plants, and sales to contractors and 
subcontractors purchasing mill machinery or mill machinery parts 
and accessories for use by them in the performance of contracts 
with manufacturing industries and plants, and sales to 
subcontractors purchasing mill machinery or mill machinery parts 
and accessories for use by them in the performance of contracts 
with general contractors who have contracts with manufacturing 
industries and plants. 

i. Sales of central office equipment and switchboard and private branch 
exchange equipment to telephone and telegraph companies 
regularly engaged in providing telephone and telegraph service to 
subscribers on a commercial basis. 

j. Sales to commercial laundries or to pressing and dry-cleaning 
establishments of machinery used in the direct performance of the 
laundering or the pressing and cleaning service and of parts and 
accessories thereto. 

k. Sales to freezer locker plants of machinery used in the direct 
Pier on of said freezer locker plant and of parts and accessories 
thereto. 

]. Sales of broadcasting equipment and parts and accessories thereto 
and towers to commercial radio and television companies which are 
under the regulation and _ supervision of the Federal 
Communications Commission. 

m. Sales to farmers of bulk tobacco barns and racks and all parts and 
accessories thereto and similar apparatus used for the curing and 
drying of any farm produce. 

n. Sales to farmers of commercially manufactured portable swine 
equipment or facilities and accessories thereto. 

o. Sales to farmers of grain or soybean storage facilities and 
accessories thereto, whether or not dryers are attached, and all 
similar apparatus and accessories thereto for the storage of grain 
or soybeans. 

p. Sales to farmers for installing on the farm of: all bulk feed handling 
equipment which has been designed and constructed, to be used for 
raising, feeding and the production of swine and poultry products; 
and further including all cages used in the production of swine and 
oultry products. 

(2) At the rate of three percent (3%) of the gross proceeds derived from the 
lease or rental of tangible personal property as defined herein, where 
the lease or rental of such property is an established business, or the 
Same is incidental or germane to said business; except that whenever 
a rate of less than three percent (3%) is applicable to a sale of property 
which is leased or rented, the lower rate of tax shall be due on such lease 
or rental proceeds. 

(3) Operators of hotels, motels, tourist homes and tourist camps shall be 
considered “‘retailers” for the purposes of this Article. There is hereby 
levied upon every person, firm or corporation engaged in the business 
of operating hotels, and every person, firm or corporation engaged in 
the business of operating tourist homes, tourist camps and similar 
places of business, a tax of three percent (3%) of the gross receipts 
derived from the rental of any room or rooms, lodgings, or 
accommodations furnished to transients at any hotel, motel, inn, tourist 
camp, tourist cabin or any other place in which rooms, lodgings or 
accommodations are regularly furnished to transients for a 
consideration. The tax shall not apply, however, to any room, lodging 
or accommodation supplied to the same person for a period of 90 

548 



§ 105-164.4 CH. 105. TAXATION § 105-164.4 

continuous days or more. Every person subject to the provisions of this 
section shall register and secure a license in the manner provided in 
subdivision (7) of this section, and, insofar as practicable, all other 
pros one of this Article shall also be applicable with respect to the tax 
erein provided for. The tax shall not apply to rent derived from private 

residences or cottages designed for single family occupancy located in 
a resort area when the owner occupies the residence or cottage for part 
of the season. Persons owning more than one such single family 
dwelling in a single resort area and occupying each of them for a portion 
of the season may select one and only one of the residences so occupied 
to be exempt from this tax. 

(4) Every person, firm or corporation engaged in the business of operating 
a pressing club, cleaning plant, hat-blocking establishment, 
dry-cleaning plant, laundry (including wet or damp wash laundries and 
businesses known as launderettes and launderalls), or any similar-type 
business, or engaged in the business of renting clean linen or towels or 
wearing apparel, or any similar-type business, or engaged in the 
business of soliciting cleaning, pressing, hat blocking, laundering or 
rental business for any of the aforenamed businesses, shall be 
considered “retailers” for the purposes of this Article. There is hereby 
levied upon every such person, firm or corporation a tax of three 
percent (3%) of the gross receipts derived from services rendered in 
engaging in any of the occupations or, businesses named in this 
subdivision, and every person, firm or corporation subject to the 
provisions of this subdivision shall register and secure a license in the 
manner hereinafter provided in this section, and, insofar as practicable, 
all other provisions of this Article shall be applicable with respect to the 
tax herein provided for. The taxes levied in this subdivision are 
additional privilege or license taxes for the privilege of engaging in the 
occupations or businesses named herein. Any person, firm or 
corporation engaged in cleaning, pressing, hat blocking, laundering for, 
or supplying clean linen or towels or wearing apparel to, another 
person, firm or corporation engaged in soliciting shall not be required 
to pay the three percent (3%) tax on its gross receipts derived through 
such solicitor, if the soliciting person, firm or corporation has registered 
with the Department, sienved the license hereinafter required and has 
paid the tax at the rate of three percent (3%) of the total gross receipts 
derived from business solicited. 

(5) The said tax shall be collected from the retailer as defined herein and 
aid by him at the time and in the manner as hereinafter provided. 
rovided, however, that any person engaging or continuing in business 

as a retailer shall pay the tax required on the net taxable sales of such 
business at the rates specified when proper books are kept showing 
separately the gross proceeds of taxable and nontaxable sales of 
tangible personal property in such form as may be accurately and 
conveniently checked by the Secretary or his duly authorized agent. If 
such records are not kept separately the tax shall be paid as a retailer 
on the gross sales of business and the exemptions and exclusions 
avowed, by this Article shall not be allowed. 

(6) The tax so levied is and shall be in addition to all other taxes whether 
levied in the form of excise, license or privilege or other taxes. 

(7) Any person who shall engage or continue in any business for which a 
privilege tax is imposed by this Article shall immediately after July 1, 
1979, apply for and obtain from the Secretary upon payment of the sum 
of five dollars ($5.00) a license to engage in and conduct such business 
upon the condition that such person shall pay the tax accruing to the 
State of North Carolina under the provisions of this Article and he shall 

ind 
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thereby be duly licensed and registered to engage in and conduct such 
business. Except as hereinafter provided, a license issued under this 
subsection shall be a continuing license until revoked for failure to 
comply with the provisions of this Article. However, any person who 
has heretofore applied for and obtained such license, and such license 
was in force and effect as of July 1, 1979, shall not be required to apply 
for and obtain a new license. 
Any person who shall cease to be engaged in any business for which 

a privilege tax is imposed by this Article, and who shall remain 
continuously out of business for a period of five years shall apply for 
and obtain a new license from the Secretary upon the payment of a tax 
of five dollars ($5.00), and any license previously issued under this 
section shall be null, void and of no effect. The burden of proof after 
such period shall be upon the taxpayer to show that he did engage in 
such activity within the period, and that no new license is required. 
(19577 cA1384058i- 0/1960 Rei zo8 05311 9616.07826,.S227:1963, ¢..1169, 
BSiros ly 1967 Coals OneraeLO 969; clalO75:es.:5;1971, ¢.. 887, s. 
131973; c: 476, Sx193)CelZ37 8) 3)1975j62 752197 7,:c. 903; 1977, 2nd 
BESS GeLZ ISTO Seen sels Cuzeucr sess ie 27s1s413:er801, s..73.) 

Editor’s Note. — The 1977 amendment, 
effective July 1, 1977, inserted ‘‘and sales to 
contractors purchasing mill machinery or mill 
machinery parts and accessories for use by them 
in the direct performance of contracts with 
manufacturing industries and plants” near the 
middle of paragraph h of subdivision (1). 

The 1977, 2nd Sess., amendment, effective 
July 1, 1977, inserted “and subcontractors”’ in 

paragraph h of subdivision (1), deleted ‘‘direct”’ 
preceding “performance of contracts’ where 
that phrase first appears in paragraph h and 
added to the end of paragraph h the language 
beginning “and sales to _ subcontractors 
purchasing mill machinery.” 

The first 1979 amendment, effective July 1, 
1979, in the first paragraph of subdivision (7) 
substituted “1979” for “1957” in two places, 
substituted ‘‘five dollars ($5.00)” for ‘‘one dollar 

($1.00) near the middle of the first sentence, 
substituted ‘Except as hereinafter provided, a 
license issued under this subsection” for “The 
license tax levied in this section” at the 
beginning of the second sentence, deleted 
“provided” preceding “however” and “that” 
following “however” at the beginning of the last 
sentence, and substituted ‘and such license 

was” for “and the same is” near the middle of 
the last sentence. The amendment also added the 
second paragraph of subdivision (7). 

The second 1979 amendment, effective July 1, 
1979, added the last two sentences of subdivision 

(3). 

The third 1979 amendment, effective July 1, 
1979, substituted the present second and third 
paragraphs of subdivision (1) for the former 

second, third and fourth paragraphs, which 
related to similar subject matter, and in addition 
defined the words “motor vehicle” and provided, 
in addition to all other taxes, for a tax at the rate 

of two percent of the sales or purchase price of 
any motor vehicle, new chassis or new body 
purchased or acquired for use on the streets and 
highways of North Carolina. 

The fourth 1979 amendment, effective July 1, 

1979, added the last proviso at the end of the 
third paragraph of subdivision (1). 

The fifth 1979 amendment, effective July 1, 
1979, added paragraphs n, 0 and p to subdivision 
(1). 

For article “Transferring North Carolina Real 
Estate Part I: How the Present System 
Functions,” see 49 N.C.L. Rev. 413 (1971). 

Distinctions between Sales and Use Taxes 
and Property Taxes. — See Sykes v. Clayton, 
274 N.C. 398, 163 S.E.2d 775 (1968). 

Sales and Use Taxes Differ in Conception. — 
While a sales tax and a use tax in many instances 
may bring about the same result, they are 
different in conception. They are assessments 
upon different transactions and are bottomed on 
distinguishable taxable events. Atwater- 
Waynick Hosiery Mills, Inc. v. Clayton, 268 N.C. 
673, 151 S.E.2d 574 (1966). 

The purpose of the use tax as indicated by the 
legislative histories of use and sales taxes is to 
impose the same burdens on_ out-of-state 
purchases as the sales tax imposes on purchases 
within the state. Rent-A-Car Co. v. Lynch, 39 
N.C. App. 709, 251 S.E.2d 917 (1979). 
A sales tax is a tax on the freedom of 

purchase. Atwater-Waynick Hosiery Mills, Inc. 
v. Clayton, 268 N.C. 678, 151 S.E.2d 574 (1966). 

Hence, It Burdens Interstate Commerce. — 
A sales tax, when applied to interstate 
transactions, is a tax on the privilege of doing 
interstate business, creates a burden on 

interstate commerce, and runs counter to the 
Commerce Clause of the federal Constitution. 
Atwater-Waynick Hosiery Mills, Inc. v. Clayton, 
268 N.C. 673, 151 S.E.2d 574 (1966). 
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But Use Tax Is Tax on Enjoyment after Sale 
Has Spent Interstate Character. — A use tax is 
a tax on the enjoyment of that which was 
purchased after a sale has spent its interstate 
character. Atwater-Waynick Hosiery Mills, Inc. 
v. Clayton, 268 N.C. 673, 151 S.E.2d 574 (1966). 

The sales tax is a tax on the retailer. In re 
Newsom Oil Co., 273 N.C. 383, 160 S.E.2d 98 
(1968). 

This section imposes the sales tax on all 
retailers, as a class, and applies it alike in its 
exactions and exemptions to all persons 
belonging to the prescribed class. Fisher v. 
Jones, 15 N.C. App. 737, 190 S.E.2d 663 (1972). 

And Is Privilege Tax. — Taxes under this 
section are not imposed upon the consumer, but 
are rather a privilege tax for engaging in 
business. Telerent Leasing Corp. v. High, 8 N.C. 
App. 179, 174 S.E.2d 11 (1970). 

This section imposes a privilege or license tax 
upon retailers and not a tax on purchasers or 
consumers. Fisher v. Jones, 15 N.C. App. 737, 
190 S.E.2d 663 (1972). 
The sales tax is primarily a privilege or license 

tax on retailers, and not a tax on.consumers. 

Rent-A-Car Co. v. Lynch, 39 N.C. App. 709, 251 
S.E.2d 917 (1979). 

But Sales Tax Intended To Be Passed on to 
Consumer. — Even though the sales tax is 
primarily a license or privilege tax on retailers, 
the intent of the law is that the sales tax be 
passed on to the consumer. Rent-A-Car Co. v. 
Lynch, 39 N.C. App. 709, 251 S.E.2d 917 (1979). 

Double Taxation. — The sales/use tax is, by 
its terms, levied upon the “retailer.” There is, 
perforce, no double levy on any one object of 
taxation, where the two different sections of the 
sales/use tax impose two separate taxes on two 
separate people for two separate transactions. 

Telerent Leasing Corp. v. High, 8 N.C. App. 179, 
174 S.E.2d 11 (1970). 
The imposition of a sales/use tax on the gross 

rental of a motel or hotel room as well as on the 
gross proceeds from the leasing of a television 
set located in that room does not constitute 
double taxation. Telerent Leasing Corp. v. High, 
8 N.C. App. 179, 174 S.E.2d 11 (1970). 

Perfect Equality in Collection of Tax Is 
Impossible. — Perfect equality in the collection 
of the tax by retailers from consumers is, as a 
practical matter, impossible as between almost 
any two or more retailers by reason of the 
differences in types of merchandise sold and 
selling methods. Fisher v. Jones, 15 N.C. App. 
737, 190 S.E.2d 663 (1972). 

If the accidents of trade lead to inequality or 
hardships, the consequences must be accepted 
as inherent in government by law instead of 
government by edict. Fisher v. Jones,-15 N.C. 
App. 737, 190 S.E.2d 663 (1972). 

The taxable event for assessment of the sales 
tax occurs at the-time of sale and purchase 
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within the State. Colonial Pipeline Co. v. Clayton, 
275 N.C. 215, 166 S.E.2d 671 (1969). 
The language in the exemption under 

subdivision (1) of this section, “the tax levied 
under this subdivision,” refers to the sales or use 
tax imposed under this section. Rent-A-Car Co. 
v. Lynch, 39 N.C. App. 709, 251 S.E.2d 917 
(1979). 

Provisos Create Class of Transactions Taxed 
at Lower Rate. — Provisos incorporated into 
this section create a class of transactions as to 
which the tax is computed at a_ smaller 
percentage of the sale price, coupled in some 
instances with a limitation of the maximum tax 
to be imposed on account of the sale of any 
single article within the category. Hatteras 
Yacht Co. v. High, 265 N.C. 653, 144 S.E.2d 821 
(1965) (decided prior to the second 1967 
amendment and holding sale of engine-driven 
pleasure yacht taxed at 3%). 
And Are Strictly Construed. — A proviso in 

a Statute taxing certain transactions at a lower 
rate than that made applicable in general, or 
providing that as to certain transactions the 
total tax shall not exceed a specified amount, 
there being no such limitation generally, is a 
partial exemption and is, therefore, to be strictly 
construed against the claim of such special or 
preferred treatment. Hatteras Yacht Co. v. 
High, 265 N.C. 653, 144 S.E.2d 821 (1965). 
The expression “total net taxable sales” and 

expressions of similar purport, as used in this 
Article, means the total of all retail Sales, except 

those excluded in whole or in part by Part 1 of 
Division II, which imposes and levies the tax, 
and except those which are exempt under 
§ 105-164.13. Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 
Term “Manufacturing” Not Definable with 

Complete Precision. — The term 
“manufacturing” as used in tax statutes is not 
susceptible of an exact and all-embracing 
definition, for it has many applications and 
meanings. Master Hatcheries, Inc. v. Coble, 286 
N.C. 518, 212 S.E.2d 150 (1975). 

A commercial hatchery is a manufacturing 
industry or plant within the meaning of 
paragraph (1)h. Master Hatcheries, Inc. v. Coble, 
286 N.C. 518, 212 S.E.2d 150 (1975). 
The language in subdivision (2) clearly 

contemplates a rental paid periodically in cash 
or in commodities or services having a monetary 
value. Long Mfg. Co. v. Johnson, 264 N.C. 12, 
140 S.E.2d 744 (1965). 
Coin-Operated Laundry Subject to Tax 

under Subdivision (4). — A_ coin-operated 
laundry, which is a commercial establishment in 
which automatic washing machines, dryers and 
dry-cleaning machines are installed for the use 
and convenience of the generai public, is a 
‘“‘launderette” or “launderall” as those terms are 
used in subdivision (4) of this section and is 
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subject to the tax levied upon laundries in that 
subdivision. Fisher v. Jones, 15 N.C. App. 737, 
190 S.E.2d 663 (1972). 

Retail merchants may themselves make 

retail purchases. Long Mfg. Co. v. Johnson, 264 
N.C. 12, 140 S.E.2d 744 (1965). 

Petitioner’s sale of propane gas tanks to 
retailers, who brought them for the purpose of 
placing them on the premises of their retail gas 
customers, constituted retail sales upon which 
petitioner should have collected the sales tax 
from the retailers, who were not purchasing the 
particular property for resale or rental, but were 
the actual users and ultimate consumers of the 
tanks in question. Long Mfg. Co. v. Johnson, 264 
N.C. 12, 140 S.E.2d 744 (1965). 
And when they do, they must like any other 

purchaser, pay the retail sales tax. Long Mfg. 

Co. v. Johnson, 264 N.C. 12, 140 S.E.2d 744 
(1965). 

Lessor Has Burden to Show That Leasing 
Transactions Constituted Sale for Resale. — A 
lessor of television sets who had not procured 
resale certificates from any of its customers had 
the burden to show that its leasing transactions 
constituted a sale for resale, entitling the lessor 
to an exemption from the sales tax. Telerent 
Leasing Corp. v. High, 8 N.C. App. 179, 174 
S.E.2d 11 (1970). 
When Fuel Exempted from Sales and Use 

Taxes. — When fuel is the product of a mine and 
sold by the producer in_ its __ original 
unmanufactured state, it is exempt from sales 
and use taxes. Duke Power Co. v. Clayton, 274 
N.C. 505, 164 S.E.2d 289 (1968). 
A sales tax on retailers who sell merchandise 

through vending machines (including items 
sold for less than ten cents where it is impossible 
to recoup the tax from the purchaser) does not 
violate constitutional provisions relating to due 
process and equal protection. Fisher v. Jones, 15 
N.C. App. 737, 190 S.E.2d 663 (1972). 

Applicability of Sales Tax. — Sales tax is 
applicable to gross receipts from rug cleaning 
services conducted on the business premises of 
a rug cleaner but is not applicable to gross 
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receipts from rug cleaning services conducted 

on the premises of the rug cleaner’s customer. 
Opinion of Attorney General to Mr. Eric L. 
Gooch, Sales and Use Tax Division, N.C. 
Department of Revenue, 42 N.C.A.G. 35 (1972). 

Merchants are statutory agents for the 

collection of the tax on sales, which is definitely 
imposed upon the consumer, and_ their 
responsibility arises on the assumption that they 
must so collect. Henderson v. Gill, 229 N.C. 318, 
49 8.E.2d 754 (1948). 

Erroneous Advice of Agent of Department 

of Revenue. — The State is not estopped to 
collect the retail sales tax levied by this section 
by the action of an agent of the Department of 
Revenue in erroneously advising the merchant 
that certain sales were not subject to the tax, 
notwithstanding that the merchant was thereby 
deprived of the opportunity to collect the tax 
from his customers. Henderson vy. Gill, 229 N.C. 
313, 49 S.E.2d 754 (1948). 
Exemption from State Sales Tax Does Not 

Preclude Local Sales Taxation. — The 
limitation, in § 105-467(1), of local sales 

tax to sales ‘subject to” the State sales tax 

refers not to those transactions for which a state 
sales tax is actually assessed, but to any 
transaction described in subdivision (1) of this 
section without regard to whether the 
transaction might be exempted or excluded from 
taxation by the operation of 8 105-164.13. Thus, 
exemption from state sales tax does not preclude 
the assessment of a local sales tax. Gregory 
Poole Equip. Co. v. Coble, 88 N.C. App. 483, 248 
S.E.2d 378 (1978). 

Building Materials. — For decisions under 
the former statute relating to tax on building 
materials, see Watson Indus. v. Shaw, 235 N.C. 
203, 69 S.E.2d 505 (1952); Robinson & Hale, Inc. 
v. Shaw, 242 N.C. 486, 87 S.E.2d 909 (1955). 
Quoted in Gregory Poole Equip. Co. v. Coble, 

297 N.C. 19, 252 S.E.2d 729 (1979). 
Cited in Hajoca Corp. v. Clayton, 277 N.C. 560, 

178 8.E.2d 481 (1971). 

Part 2. Wholesale Tax. 

§ 105-164.5. Imposition of tax; wholesale merchant. — There is hereby 
levied and imposed, in addition to all other taxes of every kind now imposed by 
law, a privilege or license tax upon every person who engages in the business 
of selling tangible personal property at wholesale in this State as defined herein, 
the same to be collected and the amount to be determined in the following 
manner, to wit: 

(1) Every wholesale merchant as defined in this Article shall apply for and 
obtain an annual license and pay tax therefor of ten dollars ($10.00). 
Such annual license shall be paid for in advance within the first 15 days 
of Jul in each year or, in the case of a new business, within 15 days 
after business is commenced. Manufacturers making wholesale sales, 
as defined in this Article, of their own manufactured products, directly 

552 



§ 105-164.5A CH. 105. TAXATION § 105-164.6 

and exclusively from the place where such articles of tangible personal 
property are manufactured, shall not be required to obtain an annual 
wholesale license. 

(2) The sale of any tangible personal property by any wholesale merchant 
to anyone other than to a registered retailer, wholesale merchant or 
nonresident retail or wholesale merchant as defined for resale shall be 
taxable at the rate of tax provided in this Article upon the retail sale 
of tangible personal property. 

(3) The sale of any tangible personal property by any wholesale merchant 
to a nonresident retail or wholesale merchant must be in strict 
compliance with such regulations as may be promulgated by the 
Secretary and which are applicable to such sales. Any sale which does 
not conform to such regulations shall be taxable at the rate of tax 
provided in this Article upon the retail sale of tangible personal 
ad apdas 

(4) Every wholesale merchant who sells tangible personal property to 
retailers or nonresident retail or wholesale merchants for resale shall 
deliver to such customer a bill of sale for each sale of such tangible 
personal property whether sold for cash or on credit and shall make and 
retain a duplicate or carbon copy of each such bill of sale and shall keep 
on file all such duplicate bills of sale for at least three years from the 
date of sale. Failure to comply with the provisions of this subsection 
shall subject the wholesale merchant to liability for tax upon such sales 
at the rate of tax levied in this Article upon retail sales. 

(5) The tax levied is and shall be in addition to all other taxes whether levied 
in the form of excise, license or privilege or other taxes. (1957, c. 1340, 
Seo;el9o9nc21 259s. 5711961 f40c;°826,788 2 ¢e 1215 /.832;) 

Former statute held applicable to sales by a__ of resale out of this State. Phillips v. Shaw, 238 
wholesale secondhand car dealer in this State to N.C. 518, 78 S.E.2d 314 (1958). 
retail merchants of another state for the purpose 

au 105-164.5A: Repealed by Session Laws 1961, c. 1213, s. 3, effective July 1, 
1961. 

Editor’s Note. — The repealed section had 
been amended by Session Laws 1959, ¢c. 1259, s. 
5, and Session Laws 1961, c. 826, s. 2. 

Part 3. Use Tax. 

§ 105-164.6. Imposition of tax. — An excise tax is hereby levied and imposed 
on the storage, use or consumption in this State of taigible personal property 
pret within and without this State for storage, use or consumption in this 
tate, the same to be collected and the amount to be determined by the 

application of the following rates against the sales price, to wit: 
(1) At the rate of three percent (8%) of the cost price of each item or article 

of tangible personal property when the same is not sold but used, 
consumed, distributed or stored for use or consumption in this State; 
except that, whenever a rate of less than three percent (3%) is applicable 
under the sales tax schedule set out in G.S. 105-164.4 to the sale at retail 
of an item or article of tangible personal property, the same rate shall 
be used in computing any use tax due under this subdivision. The 
separate sale of a new motor vehicle chassis and a new motor vehicle 
body to be installed thereon, whether by the same retailer or by 
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different retailers, shall be subject only to the tax herein prescribed 
with respect to a single motor vehicle. 

(2) At the rate of three percent (8%) of the monthly lease or rental price paid 
by the lessee or rentee, or contracted or agreed to be paid by the lessee 
or rentee, to the owner of the tangible personal property; except that, 
whenever a rate of less than three percent (3%) is applicable under the 
sales tax schedule set out in G.S. 105-164.4 to the sale at retail of an item 
or article of tangible personal property, then the same rate shall be used 
in computing any use tax due under: this subdivision. 

(3) There is hereby levied and there shall be collected from every person, 
firm, or corporation, an excise tax of three percent (3%) of the purchase 
price of all tangible personal property purchased or used which shall 
enter into or become a part of any building or other kind of structure 
in this State, including all materials, supplies, fixtures and equipment 
of every kind and description which shall be annexed thereto or in any 
manner become a part thereof. Provided, however, the taxes levied in 
this section shall be levied against the purchaser of the articles named. 
If purchases of building materials that are not exempt from tax are 
made by a contractor there shall be joint liability for the tax against 
both contractor and owner, but the liability of the owner shall be 
satisfied if affidavit is required of the contractor, and furnished by him, 
before final settlement is made, showing that the tax herein levied has 
been paid in full. 
Every person, firm or corporation that purchases or acquires a motor 
vehicle for use on the streets and highways of this State shall pay the 
tax at the rate of two percent subject to a maximum tax of one hundred 
twenty dollars ($120.00) per vehicle, on the sales or purchase price of 
such motor vehicle and said tax shall be paid to the Secretary of 
Revenue at the time of applying for a certificate of title, or registration 
and license plate or plates for such vehicle. However, if such person 
shall furnish to the Secretary a certificate from a retailer of motor 
vehicles engaged in business in this State certifying that such person 
has paid the tax levied thereon by this Article to the retailer, the liability 
of such person for the tax shall be extinguished. No certificate of title, 
or registration and license plate or plates shall be issued for any motor 
vehicle purchased or acquired for use on the streets and highways of 
this State.unless and until the tax provided for under this Article on 
motor vehicles has been paid. Nothing herein is intended to relieve any 
retailer of motor vehicles engaged in business in this State from his 
hability for collecting and remitting sales or use tax on his sales of 
motor vehicles for use by the purchasers thereof in this State and no 
retailer shall be absolved of this liability for his failure to collect,the tax 
from such purchasers. 

The tax levied under this Division shall not apply to the owner of a 
motor vehicle who has purchased or acquired said motor vehicle from 
some person, firm or corporation who or which is not. engaged in 
business as a retailer of motor vehicles if the tax levied under this 
Article has previously been paid with respect to said motor vehicle. 
Provided, however, persons who lease or rent motor vehicles in this 
State shall collect and remit the tax provided for in this Article on the 
separate retail sale of motor vehicles in this State in addition to the tax 
i eapa upon the receipts from the lease or rental of such motor 
vehicles 

(4) Where a retail sales tax has already been paid with respect to said 
tangible personal property in this State by the purchaser thereof, said 
tax shall be credited upon the tax imposed by this Part. Where a retail 
sales and use tax is due and has been paid with respect to said tangible 
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personal property in another state by the purchaser thereof for storage, 
use or consumption in this State, said tax shall be credited upon the tax 
imposed by this Part. If the amount of tax paid to another state is less 
than the amount of tax imposed by this Part, the purchaser shall pay 
to the Secretary an amount sufficient to make the tax paid to the other 
state and this State equal to the amount imposed by this Part. The 
Secretary of Revenue shall require such proof of payment of tax to 
another state as he deems to be necessary and proper. 

(5) Every person storing, using or otherwise consuming in this State 
tangible personal property purchased or received at retail either within 
or without this State shall be hable for the tax imposed by this Article 
and the liability shall not be extinguished until the tax has been paid to 
this State. Provided, however, that a receipt from a registered retailer 
engaged in business in this State given to the purchaser in accordance 
with the provisions of this Article shall be prima facie sufficient to 
relieve the purchaser from liability for the tax to which such receipt 
may refer and the liability of the purchaser shall be extinguished upon 
payment of the tax by any retailer from whom he has purchased said 
property. 

(6) Except as provided herein the tax so levied is and shall be in addition to 
all other taxes whether levied in the form of excise, license, privilege 
or other taxes. . 

(7) Every retailer engaged in business in this State selling or delivering 
tangible personal property for storage, use or consumption in this State 
shall immediately after July 1, 1979, apply for and obtain from the 
Secretary upon the payment of the sum of five dollars ($5.00) a license 
to engage in and conduct such ‘business upon the condition that such 
person shall pay the tax accruing to the State of North Carolina under 
the provisions of this Article, and he shall thereby be duly licensed and 
registered to engage in and conduct such business. Except as 
hereinafter provided, a license issued under this subsection shall be a 
continuing license until revoked for failure to comply with the 
provisions of this Article. However, any person who has heretofore 
applied for and obtained such license, and such license was in force and 
effect as of July 1, 1979, shall not be required to apply for and obtain 
a new license. | : 
Any person who shall cease to be engaged in any business for which 

a tax 1s imposed by this Article, and who shall remain continuously out 
of business for a period of five years shall apply for and obtain a new 
license from the Secretary upon the payment of a tax of five dollars 
($5.00), and any license previously issued under this section shall be 
null, void and of no effect. The burden of proof after such period shall 
be upon the taxpayer to show that he did engage in such activity within 
the period, and that no new license is required. 

(8) Notwithstanding any other provisions of this Article, a use tax, at the 
applicable use tax rate, as hereinbefore provided, is hereby levied upon 
the storage or use in this State of any motor vehicles, machines, 
machinery, tools or other equipment brought, imported or caused to be 
brought into this State for use in constructing, building or repairing any 
building, highway, street, sidewalk, bridge, culvert, sewer or water 
system, drainage or dredging system, electric or steam railway system, 
reservoir or dam, hydraulic or power plant, transmission line, tower, 
dock, wharf, excavation, grading or cther improvement or structure, or 
any part thereof. The owner or, if the property is leased the lessee of 
any such motor vehicle, machine, machinery, tools or other equipment 
shall be liable for the tax provided for in this paragraph, to be computed 
as set out below. The useful life of such motor vehicles, machines, tools 

-— 
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or other equipment shall be determined by the Secretary in accordance 
with the experience and practices of the building and construction 
trades. Said use tax shall be computed on the basis of such proportion 
of the original purchase price of such property as the duration of time 
of use in this State bears to the total useful life thereof. Such tax shall 
become due immediately upon such property being brought into this 
State, and in the absence of satisfactory evidence as to the period of use 
intended in this State, it shall be presumed that such property will 
remain in this State for the remainder of its useful life. All provisions 
of this Article not ES in conflict with the provisions of this 
Neier tte! shall be applicable with respect to the matters herein set 
forth. The provisions of this paragraph shall not be applicable with 
respect to sales of such property within this State or to the use, storage 
or consumption of such property when purchased for use in this State, 
and in such cases the full sales or use tax shall be paid as in all other 
cases, irrespective of the period of intended use in this State. (1957, c. 
1340, s. 5; 1959, c. 1259, s. 5; 1961, c. 826, s. 2; 1967, c. 1110, s. 6; 1973, 
Cra) S198) LOTTO CATT eseur C48) 8825743 Col 19! S238; Ch 627; S23) 

Cross Reference. — See note to § 105-164.4. 

Editor’s Note. — The first 1979 amendment, 
effective July 1, 1979, in the first paragraph of 
subdivision (7) substituted ‘1979” for “1957” in 
two places, substituted “Secretary” for 
“Commissioner” and “five dollars ($5.00)” for 
“one dollar ($1.00)” near the middle of the first 
sentence, added the second sentence, deleted 
“Provided” preceding ‘however’ and “that” 
following “however” at the beginning of the last 
sentence, and substituted ‘‘and such license 
was” for ‘and the same is” near the middle of 
the last sentence. The amendment also added the 
second paragraph of subdivision (7). 

The second 1979 amendment, effective July 1, 
1979, added the second sentence of subdivision 
(1), and added subdivision (3a). 

The third 1979 amendment substituted “sales 
and use tax is due and has been paid”’ for “‘sales 
or use tax has been paid” near the beginning of 
the second sentence of subdivision (4). 

The fourth 1979 amendment, effective July 1, 
1979, added the proviso at the end of the second 
paragraph of subdivision (3a). 
Some of the cases in this annotation were 

decided under former statutes relating to the 
levy of compensating use taxes. 

Opinions of Attorney General. — Mr. Eric L. 
Gooch, Director, Sales and Use Tax Division, 
N.C. Department of Revenue, 40 N.C.A.G. 887 
(1969). 

Constitutionality. — The constitutionality of 
a use tax has long been established. Colonial 
Pipeline Co. v. Clayton, 275 N.C. 215, 166 S.E.2d 
671 (1969). 

The purpose of the use tax is to remove, 
insofar as possible, the discrimination against 

local merchants resulting from the imposition of 
a sales tax, and to equalize the burden of the tax 
on property sold locally and that purchased 

without the State. Watson Indus. v. Shaw, 235 
N.C. 208, 69 S.E.2d 505 (1952). 

The use tax is not a sales tax. Its chief function 
is to prevent the evasion of the sales tax by 
persons purchasing tangible personal property 

outside of North Carolina for storage, use, or 
consumption within the State. Thus it prevents 
unfair competition on the part of out-of-state 
merchants. Johnston v. Gill, 224 N.C. 638, 32 
S.E.2d 30 (1944). 

The purpose of the use tax is to impose the 
same burdens on out-of-state purchases as the 
sales tax imposes on purchases within the State. 
Colonial Pipeline Co. v. Clayton, 275 N.C. 215, 
166 S.E.2d 671 (1969). 

Sales Tax and Use Tax Are Complementary. 
— The use tax and the sales tax law, taken and 
applied together, provide a uniform tax upon 
either the sale or use of all tangible personal 
property irrespective of where it may be 
purchased. That is, the sales tax and the use tax 
are complementary and functional parts of one 
system of taxation. Johnston v. Gill, 224 N.C. 

638, 32 S.E.2d 30 (1944). 
The use tax is designed to complement the 

sales tax and to reach transactions which cannot 
be subject to a sales tax by reason of its burden 
on interstate commerce. Atwater-Waynick 
Hosiery Mills, Inc. v. Clayton, 268 N.C. 673, 151 
S.E.2d 574 (1966). 

But Differ from Each Other in Conception. 
— While a sales tax and a use tax in many 
instances may bring about the same result, they 
are different in conception. They are 
assessments upon different transactions and are 
bottomed on distinguishable taxable events. 
Atwater-Waynick Hosiery Mills, Inc. v. Clayton, 
268 N.C. 6738, 151 S.E.2d 574 (1966). 

Distinctions between Sales and Use Taxes 
and Property Taxes. — See Sykes v. Clayton, 
274 N.C. 398, 163 S.E.2d 775 (1968). 
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The use tax does not aim at or discriminate 
against interstate commerce. It is laid upon 
every purchaser, within the State, of goods for 
consumption, regardless of whether they have 
been transported in interstate commerce. Its 
only relationship to interstate commerce arises 
from the fact that immediately preceding the 
transfer of possession to the purchaser within 
the State, which is the taxable event regardless 

of the time and place of passing of title, the 
merchandise had been transported in interstate 
commerce and brought to its journey’s end. 
Atwater-Waynick Hosiery Mills, Inc. v. Clayton, 
268 N.C. 673, 151 S.E.2d 574 (1966). 
A sales tax is a tax on the freedom of purchase 

and, when applied to interstate transactions, it is 
a tax on the privilege of doing interstate 
business, creates a burden on_ interstate 
commerce and runs counter to the Commerce 
Clause of the federal Constitution. Conversely, a 
use tax is a tax on the enjoyment of that which 
was purchased after a sale has spent its 
interstate character. Atwater-Waynick Hosiery 
Mills, Inc. v. Clayton, 268 N.C. 673, 151 S.E.2d 
574 (1966). 
A use tax does not discriminate against 

interstate commerce since it is laid upon every 
purchaser, within the State, of goods for 
consumption, regardless of whether they have 
been transported in interstate commerce. 
Colonial Pipeline Co. v. Clayton, 275 N.C. 215, 
166 S.E.2d 671 (1969). 
The provisions of this statute cannot be 

extended beyond the clear import of the 
language used, or their operation enlarged so as 
to embrace matters not specifically pointed out. 
Watson Indus. v. Shaw, 235 N.C. 203, 69 S.E.2d 
505 (1952). 

The terms “storage” and “use,” as used in 
this section, must be given the meaning stated in 
the definitions under subdivisions (17), (18) and 
(19) of § 105-1643. In re Appeal of 
Clayton-Marcus Co., 286 N.C. 215, 210 S.E.2d 
199 (1974). 

See the note under § 105-164.3. 
Taxable Event for Assessment of Use Tax. — 

Regardless of the time and place of passing title, 
the taxable event for assessment of the use tax 
occurs when possession of the property is 
transferred to the purchaser within the taxing 
state for storage, use or consumption. Colonial 

CH. 105. TAXATION 8 105-164.7 

Pipeline Co. v. Clayton, 275 N.C. 215, 166 S.E.2d 
671 (1969). 
When Fuel Exempt from Sales and Use 

Taxes. — When fuel is the product of a mine and 
sold by the producer in_ its _ original 
unmanufactured state, it is exempt from sales 
and use taxes. Duke Power Co. v. Clayton, 274 
N.C. 505, 164 S.E.2d 289 (1968). 

Soliciting Orders. — Where one is engaged 
within this State in a regular business of 
soliciting orders for tailor-made clothing on 
commission, part of which he collects at the time 
the order is taken, and the clothes are shipped by 
the maker, who collects the balance of the price 
directly from the purchaser, such transaction is 
subject to the use tax and the solicitor is a 
retailer and an agent for collecting the use tax, 
for which he is liable on his failure to do so. 
Johnston v. Gill, 224 N.C. 638, 32 S.E.2d 30 
(1944). 

Prerequisites to Assessment of Tax. — See 
Watson Indus. v. Shaw, 235 N.C. 2038, 69 S.E.2d 
505 (1952). 
Dominion over, Possession of, or Title to 

Property Must Be Acquired by Purchaser. — 
See Watson Indus. v. Shaw, 235 N.C. 2038, 69 
S.E.2d 505 (1952). 

Lease of Transcription Tape to 
Broadcasting Station. — The former statute 
could not be construed to impose a tax on a 
broadcasting station where it purchased the 
right to rebroadcast programs recorded on a 
transcription tape and was given temporary 
custody of the tape in order to make use of the 
purchase. Watson Indus. v. Shaw, 235 N.C. 203, 
69 S.E.2d 505 (1952). 

Statute of Limitations. — The collection of a 
use or excise tax being subject to the same 
statute of limitations, which applies to the 
collection of the sales tax, a use or excise tax 
which accrued in the year 1937 was held barred 
by the three-year statute of limitations when 
assessed in 1942. Standard Fertilizer Co. v. Gill, 
225 N.C. 426, 35 S.E.2d 275 (1945). 

Applied in Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

Cited in American Equitable Assurance Co. v. 
Gold, 249 N.C. 461, 106 S.E.2d 875 (1959); Master 
Hatcheries, Inc. v. Coble, 286 N.C. 518, 212 
S.E.2d 150 (1975). 

Part 4. General Provisions. 

§ 105-164.7. Sales tax part of purchase price. — Every retailer engaged in 
the business of selling or delivering or taking orders for the sale or delivery of 
tangible personal property for storage, use or consumption in this State shall at 
the time of selling or delivering or taking an order for the sale or delivery of said 
tangible personal property or collecting the sales price thereof or any part 
thereof, add to the sales price of such tangible peer property the amount of 
the tax on the sale thereof and when so adde said tax shall constitute a part 
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of such purchase price, shall be a debt from the purchaser to the retailer until 
paid and shall be recoverable at law in the same manner as other debts. Said tax 
shall be stated and charged separately from the sales price and shown separately 
on the retailer’s sales records and shall be paid by the purchaser to the retailer 
as trustee for and on account of the State and the retailer shall be liable for the 
collection thereof and for its payment to the Secretary and the retailer’s failure 
to charge to or collect said tax from the purchaser shall not affect such liability. 
It is the purpose and intent of this Article that the tax herein levied and imposed 
shall be added to the sales price of tangible personal property when sold at retail 
and thereby be borne and passed on to the customer, instead of being borne by 
the retailer. (1957, c. 1840, s. 5; 1973, c. 476, s. 193.) 

Sales Tax Intended To Be Passed on to 
Consumer. — Even though the sales tax is 
primarily a license or privilege tax on retailers, 
the intent of the law is that the sales tax be 
passed on to the consumer. Rent-A-Car Co. v. 
Lynch, 39 N.C. App. 709, 251 S.E.2d 917 (1979). 

But this section does not relieve the retailer 
of any tax liability; it provides him a ready legal 
means for recoupment. Piedmont Canteen Serv., 
Inc. v. Johnson, 256 N.C. 155, 123 S.E.2d 582 
(1962). 

Failure to Charge or Collect Tax Does Not 
Affect Retailer’s Liability. — The tax must be 
added to the purchase price and constitutes a 
debt from purchaser to retailer until paid, but 
failure to charge or collect the tax from 
purchaser shall not affect retailer’s liability. 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
N.C. 155, 123 S.E.2d 582 (1962). 

The retailer is not to be excused from liability 

use of a method of selling which will not permit 
him to keep a proper record of sales or to make 
the collections required by law. Piedmont 
Canteen Serv., Inc. v. Johnson, 256 N.C. 155, 123 
S.E.2d 582 (1962); Fisher v. Jones, 15 N.C. App. 
737, 190 S.E.2d 663 (1972). 

Failure to charge or collect the tax from 
purchaser does not relieve the retailer of any tax 
liability. Fisher v. Jones, 15 N.C. App. 737, 190 
S.E.2d 663 (1972). 

Notwithstanding that it is the intent of the law 
that the sales tax shall be passed on to the 
customer and that it not be borne by the retailer, 
the retailer is liable to the Secretary for the tax 
if he fails to collect it from his vendee or, in a 
proper case, from his lessee. Long Mfg. Co. v. 
Johnson, 264 N.C. 12, 140 S.E.2d 744 (1965). 

Quoted in In re Newsom Oil Co., 273 N.C. 383, 
160 S.E.2d 98 (1968). 

Cited in American Equitable Assurance Co. v. 
Gold, 249 N.C. 461, 106 S.E.2d 875 (1959). merely because it is to his advantage to make 

§ 105-164.8. Retailer to collect tax regardless of place sale consummated. 
— Every retailer engaged in business in this State as defined in this Article shall 
collect said tax notwithstanding 

(1) That the purchaser’s order or the contract of sale is delivered, mailed or 
otherwise transmitted by the purchaser to the retailer at a point outside 
this State as a result of solicitation by the retailer through the medium 
of a catalogue or other written advertisement; or 

(2) That the purchaser’s order or the contract of sale is made or closed by 
acceptance or approval outside this State, or before said tangible 
mest property enters this State; or 

(3) That the purchaser’s order or the contract of sale provides that said 
property shall be or is in fact procured or manufactured at a point 
outside this State and shipped directly to the purchaser from the point 
of origin; or 

(4) That said property is mailed to the purchaser in this State or a point 
outside this State or delivered to a carrier outside this State f.o.b. or 
otherwise and directed to the purchaser in this State regardless of 
whether the cost of transportation is paid by the retailer or by the 
purchaser; or 

(5) That said property is delivered directly to the purchaser at a point 
outside this State; or 

(6) Any combination in whole or in part of any two or more of the foregoing 
statements of fact, if it is intended that the tangible personal property 
purchased be brought to this State for storage, use or consumption in 
this State. (1957, c. 1340, s. 5.) 
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§ 105-164.9. Advertisement to absorb tax unlawful. — Any retailer who 
shall by any character or public advertisement offer to absorb the tax levied in 
this Article or in any manner directly or indirectly advertise that the tax herein 
imposed is not considered an element in the price to the purchaser shall be guilty 
of a misdemeanor. Any violations of the provisions of this section reported to the 
Secretary shall be reported by him to the Attorney General of the State to the 
end that such violations may be brought to the attention of the solicitor of the 
court of the county or district whose duty it is to prosecute misdemeanors in the 
jurisdiction. It shall be the duty of such solicitor to investigate such alleged 
violations and if he finds that this section has been violated prosecute such 
violators in accordance with the law. (1957, c. 1340, s. 5; 1973, c. 476, s. 193.) 

Applied in Rent-A-Car Co. v. Lynch, 39 N.C. 
App. 709, 251 S.E.2d 917 (1979). 

Stated in Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

§ 105-164.10. Retail bracket system. — For the convenience of the retailer in 
collecting the tax due at the rate of three percent (3%) and to facilitate the 
administration of this Article, every retailer engaged in or continuing within this 
State in a business for which a license, privilege or excise tax is required by this 
Article shall add to the sale price and collect from the purchaser on all taxable 
retail sales an amount equal to the following: 

(1) No amount on sales of less than 10¢. 
(2) 1¢ on sales of 10¢ and over but not in excess of 35¢. 
(3) 2¢ on sales of 36¢ and over but not in excess of 70¢. 
(4) 8¢ on sales of 71¢ and over but not in excess of $1.16. 
(5) Sales over $1.16 — straight 3% with major fractions governing. 

Use of the above bracket does not relieve the retailer from the duty and 
liability to remit to the Secretary an amount equal to three percent (3%) of the 
gross receipts derived from all taxable retail sales subject to the three percent 
(3%) rate during the taxable period. 
Whenever a sales or use tax is due at a rate of less than three percent (8%), 

the tax shall be computed by multiplying the sales or purchase price by the 
applicable rate and by rounding the result off to the nearest whole cent. The use 
of this method in computing the sales or use tax shall not relieve a taxpayer from 
the duty and liability of remitting to the Secretary an amount equal to the 
applicable rates times gross receipts subject to taxation at the lesser rates. (1957, 
07.1340,'s.15;°19615 emS26 >is. 251978; e7476)*s.1198.) 

Cross Reference. — See note to § 105-164.4. 

Constitutionality. — This section does not 
render the sales tax unconstitutional as violating 
the due process clause of the State Constitution 
or the Fourteenth Amendment of the federal 
Constitution. Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

The seller of goods through vending machines 
was in no position to attack the sales tax statute 
as discriminatory in that no tax is collected on 
sales of less than 10¢, where approximately 76% 
of the seller’s receipts came from items priced at 
10¢ or above, and thus assuming the average 
sale to be 20¢, the seller must have collected 5% 
on more than three fourths of its total receipts. 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
N.C. 155, 123 S.E.2d 582 (1962). 
The bracket system is for the convenience of 

the retailer. Piedmont Canteen Serv., Inc. v. 
Johnson, 256 N.C. 155, 123 S.E.2d 582 (1962). 

The 1957 act made no material change in the 

effect of the bracket system, which had 
previously been in force pursuant to a regulation 
of the Secretary of Revenue, and made no 
change in the nature of the tax by reason of the 
inclusion of the bracket system in the act itself. 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
N.C. 155, 123 S.E.2d 582 (1962). 

Retailer Not Relieved of Liability. — The 
legislature was careful to state, in all instances 
where administrative provisions might be 
construed to shift the burden of the tax from 
retailer to purchaser, that such provisions do not 
relieve the retailer from his privilege tax 
liability. Piedmont Canteen Serv., Ine. vy. 
Johnson, 256 N.C. 155, 128 S.E.2d 582 (1962). 

Goods Not Exempt Because of Smallness of 

Unit Price. — This Article in no particular 
exempts goods from the tax on retailers because 
of smallness of unit price. Piedmont Canteen 
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Serv., Inc. v. Johnson, 256 N.C. 155, 123 S.E.2d 
582 (1962). 

Section Has Reference to Sales, Not Unit 
Price of Goods. — The bracket system provides 
that a retailer shall collect from a purchaser “no 
amount on sales of less than 10¢,” and it has 
reference to sales, not unit price of goods. 
Piedmont Canteen Serv., Inc. v. Johnson, 256 
N.C. 155, 123 S.E.2d 582 (1962). 

CH. 105. TAXATION § 105-164.12 

If a customer buys two or more items priced 
at less than ten cents each so that the sale 
amounts to ten cents or more, the retailer’s 
failure to collect said tax from the purchaser 
shall not affect the retailer’s liability to the 
State. Piedmont Canteen Serv., Inc. v. Johnson, 
256 N.C. 155, 123 S.E.2d 582 (1962). 

Applied in Rent-A-Car Co. v. Lynch, 39 N.C. 
App. 709, 251 S.E.2d 917 (1979). 

§ 105-164.11. Excessive and erroneous collections. — When the tax 
collected for any period is in excess of the total amount which should have been 
collected, the total amount collected must be paid over to the Secretary less the 
compensation to be allowed the retailer as hereinafter set forth. When tax is 
collected for any period on exempt or nontaxable sales the tax erroneously 
collected shall be remitted to the Secretary and no refund thereof shall be made 
to a taxpayer unless the purchaser has received credit for or has been refunded 
the amount of tax erroneously charged. This provision shall be construed with 
other provisions of this Article and given effect so as to result in the payment 
to the Secretary of the total amount collected as tax if it is in excess of the 
amount which should have been collected. (1957, c. 13840, s. 5; 1959, c. 1259, s. 
51961, c, 826, s, 2; 1973).c. 416,781 98;) 

Cross Reference. — See note to § 105-164.4. 

§ 105-164.12. Freight or delivery transportation charges. — Freight 
delivery, or other like transportation charges connected with the sale of tangible 
personal property are subject to the sales and use tax if title to the tangible 
personal property being transported passes to the purchaser at the destination 
point. Where title to the tangible personal property being transported passes to 
the purchaser at the point of origin, the freight or other transportation charges 
are not subject to the sales tax. For the purposes of this section it is immaterial 
whether the retailer or purchaser actually pays for any charges made for 
transportation, whether the charges were actually paid by one for the other, or 
whether a credit or allowance is made or given for such charges. Nothing in this 
section shall operate to exclude from the use tax any freight delivery or other 
like transportation charges. Such charges shall be included as a portion of the 
cost price and subject to the use tax. (1957, c. 1340, s. 5; 1959, c. 1259, s. 5.) 

Constitutionality. — This section, providing 

for the inclusion in the use tax base of 
transportation charges paid by a purchaser for 
transporting tangible personal property from 
the point of purchase outside North Carolina to 
a point of use within this State when the 
purchaser takes title to the purchased property 
at the point of origin outside the State, does not 
place a discriminatory burden on_ interstate 
commerce and is constitutional. Colonial Pipeline 
Co. v. Clayton, 275 N.C. 215, 166 S.E.2d 671 
(1969). 

Since the taxable event for assessment of the 
use tax occurs after purchase and after 
transportation into the taxing state for storage, 
use, Or consumption, the State is at liberty to 
include transportation charges in the use tax 

base and has done so by enactment of this 
section. Colonial Pipeline Co. v. Clayton, 275 
N.C. 215, 166 S.E.2d 671 (1969). 

The net effect of including interstate 
transportation charges in the use tax base and 

excluding intrastate transportation charges 
from the sales tax base is to equalize the burden 
of the tax on property sold locally and property 
purchased out of State. Colonial Pipeline Co. v. 
Clayton, 275 N.C. 215, 166 S.E.2d 671 (1969). 

The retail price upon which the sales tax is 

paid necessarily takes into account the 
transportation charges that have been paid on 
the goods to bring them to the retail outlet in 
North Carolina where the sale takes place. 

Colonial Pipeline Co. v. Clayton, 275 N.C. 215, 
166 S.E.2d 671 (1969). 
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DIVISION III. EXEMPTIONS AND EXCLUSIONS. 

§ 105-164.13. Retail sales and use tax. — The sale at retail, the use, storage 
or consumption in this State of the following tangible personal property is 
specifically exempted from the tax imposed by this Article: 

Agricultural Group. 

(1) Commercial fertilizer on which the inspection tax is paid and lime and 
land plaster used for agricultural purposes whether the inspection tax 
is paid or not. 

(2) Seeds; remedies, vaccines, medications, and feeds for livestock and 
poultry; rodenticides, insecticides, herbicides, fungicides, and pesticides 
for livestock, poultry, and agriculture; defoliants for use on cotton or 
other crops; plant growth inhibitors, regulators, or stimulators for 
agriculture including systemic and contact or other sucker control 
agents for tobacco and other crops. 

(3) Products of farms, forests and mines in their original or 
unmanufactured state when such sales are made by the producer in the 
capacity of producer. 

(4) Cotton, tobacco, peanuts or other farm products sold to manufacturers 
for further manufacturing or processing. 

(4.1) Baby chicks and poults sold for commercial poultry or egg production. 

Industrial Group. 

(5) Manufactured products produced and sold by manufacturers or 
producers to other manufacturers, producers, or registered wholesale 
or retail merchants, for the purpose of resale except as modified by 
Division I, G.S. 105-164.8, subdivision (23). Provided, however, this 
exemption shall not extend to or include retail sales to users or 
consumers not for resale. 

(6) Ice, whether sold by the manufacturer, producer, wholesale or retail 
merchant. 

(7) Sales of products of waters in their original or unmanufactured state 
when such sales are made by the producer in the capacity of producer. 
Fish and seafoods are likewise exempt when sold by the fisherman in 
that capacity. 

(8) Sales of tangible personal property to a manufacturer which enters into 
or becomes an ingredient or component part of tangible personal 
property which is manufactured. 

(9) Sales of boats, fuel oil, lubricating oils, machinery, equipment, nets, 
rigging, paints, parts, accessories and supplies to commercial 
fishermen for use by them in the taking or catching commercially of 
shrimp, crab, oysters, clams, scallops, and fish, both edible and 
nonedible. ‘Commercial fishermen” as used in this section means only 
those persons licensed by the Department of Natural Resources and 
Community Development to fish commercially, under the provisions of 
G.S. 118-154 and 113-155. An unexpired identification card issued to a 
licensed commercial fisherman pursuant to the provisions of G.S. 
113-155.1 shall be proof of the licensee’s status as a commercial 
fisherman for the purposes of this section. However, the exemption 
provided for herein shall not be denied to a commercial fisherman 
merely because he does not have or display such identification card. 
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(10) Sales to commercial laundries or to pressing and dry cleaning 
establishments of articles or materials used for the identification of 
garments being laundered or dry cleaned, wrapping paper, bags, 
hangers, starch, soaps, detergents, cleaning fluids and_ other 
compounds or chemicals applied directly to the garments in the direct 
performance of the laundering or the pressing and cleaning service. 

Motor Fuels Group. 

(11) Gasoline or other motor fuel on which the tax levied in G.S. 105-484 
and/or G.S. 105-485 of the General Statutes is due and has been paid, 
and the fact that a refund of the tax levied by either of said sections 
is made pursuant to the provisions of Subchapter V of Chapter 105 shall 
not make the sale or the seller of such fuels subject to the tax levied 
by this Article. 

Medical Group. 

(12) Crutches, artificial limbs, artificial eyes, hearing aids, false teeth, 
eyeglasses ground on prescription of physicians or optometrists, 
pulmonary respirators sold on prescription of physicians, whether worn 
on the person or not, and other orthopedic appliances when the same 
are designed to be worn on the person of the owner or user. 

(18) Medicines sold on prescription of physicians and dentists. 

Printed Materials Group. 

(14) Holy Bibles; public school books on the adopted list, the selling price 
of which is fixed by State contract. 

Transactions Group. 

(15) Accounts of purchasers, representing taxable sales, on which the tax 
imposed by this Article has been paid, that are found to be worthless 
and actually charged off for income tax purposes may, at corresponding 
periods, be deducted from gross sales, provided, however, they must be 
added to gross sales if afterwards collected. 

(16) Sales of used articles taken in trade, or a series of trades, as a credit 
or part payment on the sale of a new article, provided the tax levied in 
this Article is paid on the gross sales price of the new article. In the 
interpretation of this subsection, new article shall be taken to mean the 
original stock in trade of the merchant, and shall not be limited to newly 
manufactured articles. The resale of articles repossessed by the vendor 
Shall likewise be exempt from gross sales taxable under this Article. 

Exempt Status Group. 

(17) Sales which a state would be without power to tax under the limitations 
of the Constitution or laws of the United States or under the 
Constitution of this State. 
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Unclassified Group. 

(18) Funeral expenses, including coffins and caskets, not to exceed one 
hundred and fifty dollars ($150.00). All other funeral expenses, 
including gross receipts for services rendered, shall be taxable at the 
rate of three percent (8%). However, “services rendered” shall not 
include those services which have been taxed pursuant to G.S. 
105-164.4(4), or to those services performed by any beautician, 
cosmetologist, hairdresser or barber employed by or at the specific 
direction of the family or personal representative of a deceased. Where 
coffins, caskets or vaults are purchased direct and a separate charge 
is paid for services, the provisions of this subdivision shall apply to the 
total for both. 

(19) Sales by concession stands operated by the State prison system within 
the confines of the prisons where such sales are made to prison inmates 
and guards therein while on duty. 

(20) Sales by blind merchants operating under supervision of the 
Department of Human Resources. 

(21) The lease or rental of motion picture films used for exhibition purposes 
where the lease or rental of such property is an established business or 
part of an established business or the same is incidental or germane to 
said business of the lessee. 

(22) The lease or rental of films, motion picture films, transcriptions and 
recordings to radio stations and television stations operating under a 
certificate from the Federal Communications Commission. 

(23) Sales of wrapping paper, labels, wrapping twine, paper, cloth, plastic 
bags, cartons, packages and containers, cores, cones or spools, wooden 
boxes, baskets, coops and barrels, including paper cups, napkins and 
drinking straws and like articles sold to manufacturers, producers and 
retailers, when such materials are used for packaging, shipment or 
delivery of tangible personal property which is sold either at wholesale 
or retail and when such articles constitute a part of the sale of such 
tangible personal property and are delivered with it to the customer. 

(24) Sales of fuel and other items of tangible personal property for use or 
consumption by or on ocean-going vessels which ply the high seas in 
interstate or foreign commerce in the transport of freight and/or 
passengers for hire exclusively, when delivered to an officer or agent 
of such vessel for the use of such vessel; provided, however, that sales 
of fuel and other items of tangible personal property made to officers, 
agents, members of the crew or passengers of such vessels for their 
personal use shall not be exempted from payment of the sales tax. 

(25) Sales by merchants on the Cherokee Indian Reservation when such 
merchants are authorized to do business on the Reservation and are 
paying the tribal gross receipts levy to the Tribal Council. 

(26) Lunches to school children when such sales are made within school 
buildings and are not for profit. 

(27) Meals and food products served to students in dining rooms regularly 
operated by State or private educational institutions or student 
organizations thereof. 

(28) Sales of newspapers by resident newspaper street vendors and by 
newsboys making house-to-house deliveries and sales of magazines by 
resident magazine vendors making house-to-house sales. 

(29) Sales to the North Carolina Museum of Art of paintings and other 
objects or works of art for public display, the purchases of which are 
financed in whole or in part by gifts or donations. 

(30) Sales from vending ee shits when sold by the owner or lessee of said 
machines at a price of one cent (1¢) per sale. 
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(31) Sales of meals not for profit to elderly and incapacitated persons by 
charitable or religious organizations not operated for profit which are 
entitled to the refunds provided by G.S. 105-164.14(b), when such meals 
are delivered to the purchasers at their places of abode. 

(32) Sales of motor vehicles, as defined in G.S. 105-164.3(8a), to nonresident 

(33) Tangible personal property 

purchasers for immediate transportation to and use in another state in 
which such vehicles are required to be registered, provided the seller 
obtains from the purchaser and furnishes to the Secretary of Revenue 
an affidavit stating the name and address of the purchaser, the state 
in which the vehicle will be registered and operated, the make, model, 
and serial number of the vehicle, and such other information as the 
Secretary may require, and provided further that no exemption shall be 
allowed unless the affidavit is filed with the seller’s sales and use tax 
report for the month during which the sale is made and such report is 
timely filed. 

urchased exclusively for the purpose of 
export to a foreign country for exclusive use and consumption in that 
foreign country and which purpose is consummated. 

In order to qualify for this exemption an affidavit of export as 
Ba tat by the Secretary of Revenue must be submitted at the point 
of sale. 

If the export is not consummated, the vendee shall be liable for the 
applicable tax. 

The purpose of this exemption is to encourage the flow of commerce 
through North Carolina ports that is now moving through out-of-state 
orts. 

(34) Sales of items by a nonprofit civic, charitable, educational, scientific or 
literary organization when the net proceeds of the sales will be given 
or contributed to the State of North Carolina or to one or more of its 
agencies or instrumentalities, or to one or more nonprofit charitable 
organizations, one of whose purposes is to serve as a conduit through 
which such net proceeds will flow to the State or to one or more of its 
agencies or instrumentalities. 

(35) Sales by a nonprofit civic, charitable, educational, scientific or literary 
organization continuously chartered or incorporated within North 
Carolina for at least five years when such sales are conducted only upon 
an annual basis for the purpose of raising funds for its activities, and 
when the proceeds thereof are actually used for such purposes. 
Provided, however that no such sale shall be exempted if not actually 
consummated within 60 days of the first solicitation of any sale made 
during said organization’s annual sales period. (1957, ¢. 1340, s. 5; 1959, 
c. 670: ¢. 1250 sb A961 %er $26; s.-2; ee. '1103)71163;51963)7cA1169, ‘ss; 
7-95'1965, ‘c) 10415°1967  7-7.56)1969, ‘c.90T? 1971) 69907-1978, c2476, 
s. 148; c. 708,'s. 1; ee. 1064, 1076; c. 1287, s. 8; 1975; 2nd’ Sess., c. 982; 
1977,:021 T7108) 4197 2rd Bess., ¢:°1219" SHBG 19 TO eG eee ed: 
c: 156} sielice20)¢ ca bgasst, 2c, S0Oloesrt4it:) 

Cross Reference. — See note to § 105-164.4. 

Editor’s Note. — The 1977 amendment 
substituted “Natural Resources and Community 
Development” for ‘Natural and Economic 
Resources” in subdivision (9). 
The 1977, 2nd Sess., amendment, effective 

July 1, 1978, inserted ‘remedies, vaccines, 
medications and’ near the beginning of 
subdivision (2) and made minor changes in 
wording and punctuation in that subdivision. 

The first 1979 amendment, effective July 1, 
1979, in subdivision (3) substituted “and mines in 
their original or unmanufactured state when 
such sales are made by the producer in the 
capacity of producer” for ‘“‘and mines when such 
sales are made by the producers in their original 
or unmanufactured state.” The amendment also, 
in subdivision (7), substituted ‘“‘producer in the 
capacity of producer” for “producers” at the end 
of the first sentence, and substituted “are” for 
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