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PART XLII. STUDY THE IMPACT OF PARTITION SALES OF REAL
PROPERTY ON THE ECONOMIC USE AND LOSS OF HEIR
PROPERTY AND FARMLAND BY HEIRS IN NORTH CAROLINA
(H.B. 1527 — Bryant, Farmer-Butterfield, Allen, Harrison)

SECTION 42.1. There is created the. Partition Sales Study Committee to
address the issue of the impact of the partition sale procedures on the economic use and
loss of heir property and farmland by heirs in North Carolina.

SECTION 42.2. The Committee shall be comprised of 18 members as
follows:

(1) Nine members appointed by the Speaker of the House of

Representatives as follows:

(a) © Five members of the House of Representatives.

(b) A Clerk of Superior Court.

(©) Three members of the public with an expertise or stakeholder
interest in the issue.

(2)  Nine members appointed by the President Pro Tempore of the Senate
as follows:

(@ Five members of the Senate.

(b) A Clerk of Superior Court.

(c) Three members of the public with an expertise or stakeholder
interest in the issue.

The Speaker of the House of Representatives and the President Pro Tempore
of the Senate shall each designate a cochair of the Committee. A quorum’ of the
Committee shall be a majority of its members. The Committee shall meet upon the joint
call of the cochairs.

SECTION 42.3. The Committee shall study the laws and procedures
concerning partition sales in North Carolina and how these laws affect landowners in the
State, examining both the effectiveness and equity of the current law and exploring
potential alternatives. Specifically, the Committee shall:

(1)  Review information about partition sales and examine current trends in
partition sales in the State, especially related to sales initiated by
strangers in interest to heirs or related cotenants.

(2)  Analyze research and information from North Carolina and other
states and jurisdictions regarding the effect of partition laws on desired
land retention and economic dévelopment

(3)  Analyze information concerning the comparative frequency of
partition sales vs. partition-in-kind in North Carolina.

(4)  Identify and assess alternative partition sales laws from other states.

’) Explore how best to balance competing interests of the tenants in
common in the partition sales context.

(6) Identify and consult with academics who have studied partition sales
nationally to determine their recommendations concerning best
practices in partition proceedings.
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(7)  Identify current barriers to the adoption of best practices
recommendations and to alternative laws adopted by other states and
potential options to address these barriers.

(8)  Prepare a report with a statement of the issues and-a summary of the

* research including the Committee's recommendations concerning any
needed improvements and draft legislation to address any inequities
presented by partition sales in North Carolina.

SECTION 42.4. Members of the Committee shall receive per diem,
subsistence, and travel allowances in accordance with G.S. 120-3.1, 138-5, or 138-6, as
appropriate. Upon the prior approval of the Legislative Services Commission, the
Legislative Services Officer shall assign professional and clerical staff to the Committee
to aid in its work. The Committee may contract for professional, clerical, or consultant
services as provided by G.S.120-32.02. Subject to the approval of the Legislative
Services Commission, the Committee may meet in the Legislative Building or the
Legislative Office Building. The Committee, while in the discharge of its official duties,
may exercise all the powers provided under the provisions of G.S.120-19 and
G.S. 120-19.1 through G.S. 120-19.4, including the power to request all officers, agents,
agencies, and departments of the State to provide any information, data, or documents
within their possession, ascertainable from their records, or otherwise available to them
and the power to subpoena witnesses.

SECTION 42.5. The Committee shall submit a final report of the results of
its study, including any legislative recommendations, to the 2009 General Assembly no
later than March 1, 2009. The Committee shall terminate on March 1, 2009, or upon the
filing of its final report, whichever occurs first.

-y



NORTH CAROLINA GENERAL ASSEMBLY
COMMITTEE MEETING NOTICE
LEGISLATIVE BUILDING
RALEIGH NC 27601

November 13, 2008

MEMORANDUM

TO: Members of the Partition Sales Study Committee

FROM: - Rep. Angela R. Bryant, Co-Chair
.- .Sen. Robert Atwater, Co-Chair

SUBJECT: Meeting Notice

The Partition Sales Study Committee will meet on the following date:

DAY: Monday
DATE: December.1, 2008
TIME: 2:00 pm

LOCATION: Room 421, Legislative Office Building

REMINDER TO NON-LEGISLATIVE MEMBERS: Parking for non-legislative
members of the Committee is available in the visitor parking deck #75 located on Salisbury
Street across from the Legislative Office Building. Parking is also available behind the
Museum of History Building located on Jones Street in front of State Archives. The cost
for visitor parking is $1.00 per hour or $8.00 per day and is reimbursed with a parking
receipt that is submitted with your travel reimbursement form.

If you have any questions concerning this meeting or if you cannot attend, please contact
Karon Hardy, Committee Assistant, at (919) 733-5878 or email bryantla@ncleg.net.
Posted: November 14, 2008

cc: Committee Record X
Interested Parties X



AGENDA
PARTITION SALES STUDY COMMITTEE

Senator Robert C. Atwater, Co-Chair Representative Angela Bryant, Co-Chair

Monday, December 1, 2008 .
2:00 pm
Room 421, Legislative Office Building

.Welcome and Introductions

Review of Committee Authorization
Ryan Blackledge and Brad Krehely, Committee Co-Counsels

Current Partition Sales Procedure
The Honorable Richard E. Hunter, Warren County Clerk of Superior Court

Effects of the Partition Sales Procedure

Faith Rivers, Associate Professor of Law, Elon University School of Law

Succession Planning and Preservation of Family Farms
Andrew Branan, Executive Director, The North Carolina Farm T ransition Network

Committee DisCussion

Adjourn



MINUTES

PARTITION SALES STUDY COMMITTEE
December 1, 2008
Room 421, Legislative Office Building
Representative Angela R. Bryant, Co-Chair, Presiding
Senator Bob Atwater, Co-Chair

The Partition Sales Study Committee met on Thursday, December 1, 2008 at 2:00pm in
Room 421 of the Legislative Office Building.

Co-Chair Angela R. Bryant opened the meeting at 2:00. She welcomed the guests, the
staff and the Sergeant-at-Arms: John Brandon and Judy Turner. The Committee
members and Public members introduced themselves. Co-Chair Bryant introduced the
Committee Assistants, Karon Hardy and Sherry Pearson. The following Committee
Members were present: Representatives Angela R. Bryant, Co-Chair, Lucy Allen,
Mickey Michaux, Timothy L. Spear, Paul B. Stam, Senators Bob Atwater, Co-Chair,
Philip E. Berger, Edward W. Jones. Public Members in attendance consisted of: Hon. F.
Gordon Battle, Ms. Phyliss Craig-Taylor, Hon. James C. Stanford, Mr. Steve Woodson,
Mr. David H: Harris, Jr.,, and Hon. Richard E. Hunter, Jr. The original Visitor
Registration Sheet is attached to these minutes as (Attachment 1).

The meeting opened with Brad Krehely, Committee Co-Counsel, reviewing the
Committee Authorization. He covered in detail Section 42.3 of S.L.. 2008-181 and
suggested that the Committee take a look at Section 42.3, items 1-8.

Honorable Richard E. Hunter, Jr., Warren County Clerk of Superior Court
Mr. Hunter reviewed the current Partition Sales procedures and gave examples of
divisions and sales. Property is looked at and determined if it can be divided in an
equitable way. He also addressed questions from the members. Co-Chair directed
everyone to the General Statutes as a reference. Warren County rarely has any sales.
(Attachment 2 & 3).

Honorable James C. Stanford, Orange County Clerk of Superior Court
Mr. Stanford addressed questions from the members as a follow-up to Mr. Hunter’s
presentation as well as discussed the sales procedures in Orange County. Orange County
has more sales than Warren County. (Aftachment 3).

Ms. Faith Rivers, Associate Professor of Law, Elon University’s School of Law
Ms. Rivers did a Power Point presentation (Attachment 4). She spoke about the history
of heirs’ property and joint ownership and the challenges that poor landowners face from
partition procedures, especially in South Carolina where she worked on reform of these
procedures. She also expounded on the buy-out provision in Alabama and the




constitutional challenge to it. She also addressed questions from the Committee during
her presentation.

Mr. Andrew Branan, Executive Director, The North Carolina Farm
Transition Network

Mr. Branan passed around a book for everyone to view on Planning the Future of Your
Farm. He gave examples of land loss prevention measures that were taken in various
counties. The Workbook on Farm Transfer Decisions. (Attachment 5) focused on
helping the family figure out what they want, figuring out what they have and assessing
what they will do with the farm, and planning for the extent of their wealth. Mr. Branan
specializes in preventative family planning and spoke about what needs to be done with
an aging population of landowners. The North Carolina Farm Transition Network, Inc.
(NCFTN) specializes in the following areas:

1. Education and Resource Development

2. Professional Education: Lawyers, Accountants, etc.

3. Who will farm the land if no one in the family will farm it.

Rep. Bryant directed the Committee to the Partition Cases list by County as a reference
(See Attachment 6). She also asked Mr. Pete Powell if it is possible to get any
information about the actual number of sales looking at a breakdown or statistics to know
how many actual partition sales are ordered.

Mr. Powell stated that it was not possible without going to each county pulling individual
files. However, they could supply a survey.

COMMITTEE DISCUSSION
Co-Chair Bryant opened the floor up for Committee discussion.

Rep. Michaux asked for more information & clarification about what happens in the case
of unknown heirs. Senator Berger asked for staff to provide information on prior
proposed changes to partition procedures that have been introduced in prior sessions.
Rep. Bryant suggested looking further at the actual application of the substantial injury
test and a first right of refusal by joint owners who would like to keep the land.

Rep. Spear suggested looking at extending the 60 day time period for the filing 6f the
Commissioner’s report. :

Rep. Stam suggested extending the time period to respond to a complaint.
Ms. Craig-Taylor requested that Staff provide a comparison of statutes from other states.

Ms. Mariah West, Associate Legal Counsel of the Administrative Office of the Courts,
offered to work with Mr. Powell on a summary of the procedure for dealing with
unknown heirs and known heirs, both locatable and unlocatable.



‘

Mr. Tom Steele, from Real Property Section of NC Bar Association, stated that he is
willing to volunteer and work with the Committee on feedback, suggestions and
recommendations.

Savi Horne, Executive Director of Landloss Prevention, would like to assist the
Committee with any information that is needed.

MEETING ADJOURNED

Co-Chair Bryant thanked everyone for coming and being so involved. She stated that the
next meetings are scheduled for December 10™ at 1:00pm and January 9™ at 10:00am.
With there being nothing the further the meeting was adjourned.

%

Karon Hardy, Committee Assistant “
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‘ Attachment 2

Kk o

Partition Sales Study Committee
December 1, 2008

. The partition process begins when a cotenant files with the Clerk of Superior Court where the property
is located either a Petition for Partition by Sale or a Petition for Partition by Division. Petitions are for
sale of entire tract of land, a sale of the timber on the land and then a division of the land, or a petition
to divide the land among the tenants in common. The General Statutes favor a division in kind rather
than a sale if the division can be made without substantial injury to any of the interested parties. In the
rural areas of North Carolina, such as Warren County where there are large areas of open land, most of
the cotenants desire to hold their property in severalty rather than have a sale of the entire tract of land
and divide the sales proceeds . The actual division of the land is generally more expensive because of the
cost of paying commissioners to divide the land and the surveyor costs required for perimeter surveys
and the drawing of division lines within the tract for the interested parties. The Petition filed contains a

“description of the property, the names of the parties and their percentage interest in the property All
parties must be served with a copy of the Petition. Parties have ten (10) days to reply to the Petition. If
a party request that the property be divided rather than sold, the Clerk must hold a 'hearing to
determine if the property should be sold or can be fairly divided.



Attachment 3

Chapter 46.
Partition,
Atticle 1.
Partition of Real Property.

§ 46-1. Partition is a special procceding.

Partition under this Chapter shall be by special proceeding, and the procedure shall be
the same in all respects as prescribed by law in special proceedings, except as modified
herein. (1868-9, c. 122, s. 33; Code, s. 1923; Rev., s. 2485; C.S,, s. 3213.)

§ 46-2. Venue in partition.

The proceeding for partition, actual or by sale, must be instituted in the county where
the land or some part thereof lies. If the land to be partitioned consists of one tract lying
in more than one county, or consists of several tracts lying in different counties,
proceedings may be instituted in either of the counties in which a part of the land is
situated, and the court of such county wherein the proceedings for partition are first
brought shall have jurisdiction to proceed to a final disposition of said proceedings, to the
same extent as if all of said land was situate in the county where the proceedings were
instituted. (1868-9, c. 122, s. 7; Code, s. 1898; Rev., s. 2486; C.S., s. 3214; Ex. Sess.
1924, ¢c. 62,s.1.)

§ 46-3. Petition by cotenant or personal representative of cotenant.

One or more persons claiming real estate as joint tenants or tenants in common or the
personal representative of a decedent joint tenant, or tenant in common, when sale of
such decedent's real property to make assets is alleged and shown as required by G.S.
28A-17-3, may have partition by petition to the superior court. (1868-9, c. 122, s. 1;
Code, s. 1892; Rev., s. 2487; C.S., s. 3215; 1963, c. 291, s. 2; 1985, c. 689, s. 16.)

§ 46-3.1. Court's authority to make orders pending final determination of
proceeding.

Pending final determination of the proceeding, on application of any of the parties in a
proceeding to partition land, the court may make such orders as it considers to be in the
best interest of the parties, including but not limited  to orders relating to possession,
payment of secured debt or other liens on the property, occupancy and payment of rents,
and to include the appointment of receivers pursuant to G.S. 1-502(6). (1981, c. 584, s.

1)

§ 46-4. Surface and minerals in separate owners; partitions distinct.

When the title to the mineral interests in any land has become separated from the
surface in ownership, the tenants in common or joint tenants of such mineral interests
may have partition of the same, distinct from the surface, and without joining as parties
the owner or owners of the surface; and the tenants in common or joint tenants of the
surface may have partition of the same, in manner provided by law, distinct from the

NC General Statutes - Chapter 46 Article 1 1



mineral interest and without joining as parties the owner or owners of the mincral
interest. In all instances where the mineral interests and surface interest have thus become
separated in ownership, the owner or owners of the mineral interests shall not be
compelled to join in a partition of the surface interests, nor shall the owner or owners of
the surface interest be compelled to join in a partition of the mineral interest, nor shall the
rights of either owner be prejudiced by a partition of the other interests. (1905, c. 90;
Rev.,s. 2488; C.S.,s. 3216.)

§ 46-5S. Petition by judgment creditor of cotenant; assignment of homestead.

When any person owns a judgment duly docketed in the superior court of a county
wherein the judgment debtor owns an undivided interest in fee in land as a tenant in
common, or joint tenant, and the judgment creditor desires to lay off the homestead of the
Judgment debtor in the land and sell the excess, if any, to satisfy his judgment, the
_ judgment creditor may institute before the clerk of the court of the county wherein the

land lies a special proceeding for partition of the land between the tenants in common,
making the judgment debtor, the other tenants in common and all other interested
persons parties to the proceeding by summons. The proceeding shall then be in all other
respects conducted as other special proceedings for the partition of land between tenants
in common. Upon the actual partition of the land the judgment creditor may sue out
execution on his judgment, as allowed by law, and have the homestead of the judgment
debtor allotted to him and sell the excess, as in other cases where the homestead is
allotted under execution. The remedy provided for in this section shall not deprive the
judgment creditor of any other remedy in law or in equity which he may have for the
enforcement of his judgment lien. (1905, c. 429; Rev., s. 2489; C.S., s. 3217.)

§ 46-6. Unknown parties; summons and representation.

If, upon the filing of a petition for partition, it be made to appear to the court by
affidavit or otherwise that there are any persons interested in the premises whose names
are unknown to and cannot after due diligence be ascertained by the petitioner, the court
shall order notices to be given to all such persons by a publication of the petition, or of
the substance thereof, with the order of the court thereon, in one or more newspapers to
be designated in the order. If after such general notice by publication any person
interested in the premises and entitled to notice fails to appear, the court shall in its
discretion appoint some disinterested person to represent the owner of any shares in the
property to be divided, the ownership of which is unknown and unrepresented. (1887, c.
284; Rev., s. 2490; C.S., s. 3218.)

§ 46-7. Commissioners appointed.

The superior court shall appoint three disinterested commissioners to divide and
apportion such real estate, or so much thereof as the court may deem best, among the
several tenants in common, or joint tenants. Provided, in cases where the land to be
partitioned lies in more than one county, then the court may appoint such additional
commissioners as it may deem necessary from counties where the land lies other than the

NC General Statutes - Chapter 46 Article 1 2



county where the proceedings are instituted. (1868-9, c. 122, 5. I; Code, s. 1892; Rev., s.
2487; C.S., 5. 3219; Ex. Sess. 1924, ¢. 62, 5. 2.)

§ 46-7.1. Compensation of commissioners.

The clerk of the superior court shall fix the compensation of commissioners for the
partition or division of lands according to the provisions of G.S. 1-408. (1949, c. 975;
1953, c. 48.)

§ 46-8. Oath of commissioners.

The commissioners shall be sworn by a magistrate, the sheriff or any deputy sheriff of
the county, or any other person authorized to administer oaths, to do justice among the
tenants in common in respect to such partition, according to their best skill and ability.
(1868-9, c. 122, s. 2; Code, s. 1893; Rev., s. 2492; C.S., s. 3220; 1945, ¢. 472; 1971, c.

1185,s.8.)

§ 46-9. Delay or neglect of commissioner penalized.

If, after accepting the trust, any of the commissioners unreasonably delay or neglect to
execute the same, every such delinquent commissioner shall be liable for contempt and
may be removed, and shall be further liable to a penalty of fifty dollars ($50.00), to be
recovered by the petitioner. (1868-9, c. 122, s. 10; Code, s. 1901; Rev., s. 2498; C.S,, s.

3221)

§ 46-10. Commissioners to meet and make partition; equalizing shares.

The commissioners, who shall be summoned by the sheriff, must meet on the
premises and partition the same among the tenants in common, or joint tenants, according
to their respective rights and interests therein, by dividing the land into equal shares in
point of value as nearly as possible, and for this purpose they are empowered to subdivide
the more valuable tracts as they may deem best, and to charge the more valuable
dividends with such sums of money as they may think necessary, to be paid to the
dividends of inferior value, in order to make an equitable partition. (1868-9, c. 122, s. 3;
Code, s. 1894; 1887, c. 284, s. 2; Rev., s. 2491; C.S.,, s. 3222; 1995, ¢. 379, s. 14(b).)

§ 46-11. Owelty to bear interest.
The sums of money due from the more valuable dividends shall bear interest until

paid. (1868-9, c. 122, 5. 8; Code, s. 1899; Rev., s. 2496; C.S., s. 3223.)

§ 46-12. Owelty from infant's share due at majority.
When a minor to whom a more valuable dividend shall fall is charged with the

payment of any sum, the money shall not be payable until such minor arrives at the age of
18 years, but the general guardian, if there be one, must pay such sum whenever assets
shall come into his hands, and in case the general guardian has assets which he did not so
apply, he shall pay out of his own proper estate any interest that may have accrued in

NC General Statutes - Chapter 46 Article 1 » 3



consequence of such failure. (1868- 9, ¢. 122, 5. 9; Code, s. 1900; Rev., s. 2497, C.S,, s.
3224; 1971, ¢. 1231,s. 1.)

§ 46-13. Partition where shareowners unknown or title disputed; allotment of
shares in common. -

If there are any of the tenants in common, or joint tenants, whose names are not
known or whose title is in dispute, the share or shares of such persons shall be set off
together as one parcel. If, in any partition proceeding, two or more appear as defendants
claiming the same share of the premises to be divided, or if any part of the share claimed
by the petitioner is disputed by any defendant or defendants, it shall not be necessary to
decide on their respective claims before the court shall order the partition or sale to be
made, but the partition or sale shall be made, and the controversy between the contesting
parties may be afterwards decided either in the same or an independent proceeding. If
two or more tenants in common, or joint tenants, by petition or answer, request it, the
commissioners may, by order of the court, allot their several shares to them in common,
as one parcel, provided such division shall not be injurious or detrimental to any cotenant
or joint tenant. (1868- 9, c. 122, s. 3; Code, s. 1894, 1887, c. 284, ss. 2, 4; Rev., ss. 2491,
2511; C.S,, s. 3225; 1937, ¢. 98.)

§ 46-14. Judgments in partition of remainders binding on parties thereto.

Where land is conveyed by deed, or devised by will, upon contingent remainder,
executory devise, or other limitation, any judgment of partition rendered in an action or
special proceeding in the superior court authorizing a division or partition of said lands,
and to which the life tenant or tenants, and all other persons then in being, or not in being,
take such land as if the contingency had then happened, are parties, and those unborn
being duly represented by guardian ad litem, such judgment of partition authorizing
division or partition of said lands among the respective tenants and remaindermen or
executory devisees, will be valid and binding upon all parties thereto and upon all other
persons not then in being. (1933, c. 215, s. 1; 1959, c. 1274,s. 1.)

§ 46-15. Repealed by Session Laws 1959, c. 879, s. 14.

§ 46-16. Partial partition; balance sold or left in common.

In all proceedings under this Chapter actual partition may be made of a part of the
land sought to be partitioned and a sale of the remainder; or a part only of any land held
by tenants in common, or joint tenants, may be partitioned and the remainder held in
cotenancy. (1887, c. 214, s. 1; Rev., s. 2506; C.S., s. 3227.)

§ 46-17. Report of commissioners; contents; filing.

‘The commissioners, within a reasonable time, not exceeding 60 days after the
notification of their appointment, shall make a full and ample report of their proceedings,
under the hands of any two of them, specifying therein the manner of executing their trust
and describing particularly the land or parcels of land divided, and the share allotted to
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each tenant in severalty, with the sum or sums charged on the more valuable dividends to
be paid to those of inferior value. The report shall be filed in the office of the superior
court clerk: Provided, that the clerk of the superior court may, in his discretion, for good
cause shown, extend the time for the filing of the report of said commissioners for an
additional period not exceeding 60 days. This proviso shall be applicable to proceedings
now pending for the partition of real property. (1868-9, ¢. 122, s. 5; Code, s. 1896; Rev.,
s.2494; C.S., 5. 3228, 1949, ¢. 16.)

§ 46-17.1. Dedication of streets. .

Upon motion of any party or the comimissioners appointed to make division, the clerk
- may authorize the commissioners to propose and report the dedication of such portions of
the land as are necessary as a means of access to any share, or is otherwise advisable for
public or private highways, streets or alleys, and such proposal shall be acted upon by the
clerk as a part of the report and, if approved, shall constitute a dedication. No interest of a
minor or other person under disability shall be affected thereby until such dedication is
approved by a judge of the superior court. (1969, c. 45.)

§ 46-18. Map embodying survey to accompany report.

The commissioners are authorized to employ the county surveyor or, in his absence or
if he be connected with the parties, some other surveyor, who shall make out a map of the
premises showing the quantity, courses and distances of each share, which map shall
accompany and form a part of the report of the commissioners. (1868-9, c. 122, s. 4;
Code, s. 1895; Rev., 5. 2493; C.S., 5. 3229.)

§ 46-19. Confirmation and impeachment of report.

(a)  If no exception to the report of the commissioners is filed within 10 days, the
same shall be confirmed. Any party after confirmation may impeach the proceedings and
-decrees for mistake, fraud or collusion by petition in the cause: Provided, innocent
purchasers for full value and without notice shall not be affected thereby.

(b)  If an exception to the report of commissioners is filed, the clerk shall do one of
the following: '

(1)  Confirm the report; ‘

(2)  Recommit the report for correction or further consideration;

(3)  Vacate the report and direct a reappraisal by the same commissioners; or

(4)  Vacate the report, discharge the commissioners, and appoint new
commissioners to view the premises and make a partition of them.

(c)  Appeal from the clerk to superior court of an order of confirmation of the
report of commissioners is governed by G.S. 1-301.2 except that the judge may take only
the actions specified in subsection (b) of this section and may not adjudge a partition of
the land different from that made by the commissioners. (1868-9, c. 122, s. 5; Code, s.
1896; Rev., s. 2494; C.S., 5. 3230; 1947, c. 484, s. 2; 1999-216, s. 11.) '

§ 46-20. Report and confirmation enrolled and registered; effect; probate.
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Such report, when confirmed, together with the decree of confirmation, shall be
enrolled and certified to the register of deeds and registered in the office of the county
where such real estate is situated, and shall be binding among and between the claimants,

~ their heirs and assigns. It shall not be necessary for the clerk of court to probate the

certified papers required to be registered by this section. (1868-9, ¢. 122, s. 6; Code, s.
1897; Rev., s. 2495; C.S., 5. 3231; 1965, ¢. 804.)

§ 46-21. Clerk to docket owelty charges; no release of land and no lien.

In case owelty of partition is charged in favor of certain parts of said land and against
certain other parts, the clerk shall enter on the judgment docket the said owelty charges in
like manner as judgments are entered on said docket, persons to whom parts are allotted
in favor of which owelty is charged being marked plaintiffs on the judgment docket, and
persons to whom parts are allotted against which owelty is charged being marked
defendants on said docket; said entry on said docket shall contain the title of the special
proceeding in which the land was partitioned, and shall refer to the book and page in
which the said special proceeding is recorded; when said owelty charges are paid said
entry upon the judgment docket shall be marked satisfied in like manner as judgments are
cancelled and marked satisfied; and the clerk shall be entitled to the same fees for
entering such judgment of owelty as he is entitled to for docketing other judgments:
Provided, that the docketing of said owelty charges as hereinbefore set out shall not have
the effect of releasing the land from the owelty charged in said special proceeding:
Provided, any judgment docketed under this section shall not be a lien on any property
whatever, except that upon which said owelty is made a specific charge. (1911, c. 9;s. 1;
C.S.,s. 3232)) ‘ ‘

NC General Statutes - Chapter 46 Article 1 6



Cops

Article 2.
Partition Sales of Real Property.

§ 46-22. Sale in licu of partition.

(a)  The court shall order a sale of the property described in the petition, or of any
part, only if it finds, by a preponderance of the evidence, that an actual partition of the
lands cannot be made without substantial injury to any of the interested parties.

(b)  "Substantial injury"” means the fair market value of each share in an in-kind
partition would be materially less than the share of each cotenant in the money equivalent
that would be obtained from the sale of the whole, and if an in-kind division would result
in material impairment of the cotenant's rights.

(c¢)  The court shall specifically find the facts supporting an order of sale of the
property. ‘

(d) The party seeking a sale of the property shall have the burden of proving
substantial injury under the provisions of this section. (1868-9, c. 122, ss. 13, 31; Code,
ss. 1904, 1921; Rev., s. 2512; C.S., s. 3233; 1985, ¢. 626, 5. 1.)

§ 46-23. Remainder or reversion sold for partition; outstanding life estate.

The existence of a life estate in any land shall not be a bar to a sale for partition of the
remainder or reversion thereof, and for the purposes of partition the tenants in common or
joint tenants shall be deemed seized and possessed as if no life estate existed. But this
shall not interfere with the possession of the life tenant during the existence of his estate.
(1887, c.214,s. 2; Rev., s. 2508; C.S,, s. 3234.)

§ 46-24. Life tenant as party; valuation of life estate.

In all proceedings for partition of land whereon there is a life estate, the life tenant
may join in the proceeding and on a sale the interest on the value of the share of the life
tenant shall be received and paid to such life tenant annually; or in lieu of such annual
interest, the value of such share during the probable life of such life tenant shall be
ascertained and paid out of the proceeds to such life tenant absolutely. (1887, c. 214, s. 3;

Rev,s.2509; C.S.,s. 3235.)

§ 46-25. Sale of standing timber on partition; valuation of life estate.

When two or more persons own, as tenants in common, joint tenants or copartners, a
tract of land, either in possession, or in remainder or reversion, subject to a life estate, or
where one or more persons own a remainder or reversionary interest in a tract of land,
subject to a life estate, then in any such case in which there is standing timber upon any
such land, a sale of said timber trees, separate from the land, may be had upon the
petition of one or more of said owners, or the life tenant, for partition among the owners
thereof, including the life tenant, upon such terms as the court may order, and under like
proceedings as are now prescribed by law for the sale of land for partition: Provided, that
when the land is subject to a life estate, the life tenant shall be made a party to the
proceedings, and shall be entitled to receive his or her portion of the net proceeds of
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sales, to be ascertained under the mortality tables established by law: Provided further,
that prior to a judgment allowing a life tenant to sell the timber there must be a finding
that the cutting is in keeping with good husbandry and that no substantial injury will be
done to the remainder interest. (1895, ¢. 187; Rev., s. 2510; C.S., s. 3236; 1949, c. 34,
1975, ¢. 476, 5. 1; 1997-133,5. 3.) |

§ 46-26. Sale of mineral intercsts on partition.

In case of the partition of mineral interests, in all instances where it is made to appear
to the court that it would be for the best interests of the tenants in common, or joint
tenants, of such interests to have the same sold, or if actual partition of the same cannot
be had without injury to some or all of such tenants (in common), then it is lawful for and
the duty of the court to order a sale of such mineral interests and a division of the
proceeds as the interests of the parties may appear. (1905, c. 90, s. 2; Rev., s. 2507; C.S.,
- 5.3237.)

§ 46-27. Sale of land required for public usc on cotenant's petition.

When the lands of joint tenants or tenants in common are required for public
purposes, one or more of such tenants, or their guardian for them, may file a petition
verified by oath, in the superior court of the county where the lands or any part of them
lie, setting forth therein that the lands are required for public purposes, and that their
interests would be promoted by a sale thereof. Whereupon the court, all proper parties
being before it, and the facts alleged in the petition being ascertained to be true, shall
order a sale of such lands, or so much thereof as may be necessary. The expenses, fees
and costs of this proceeding shall be paid in the discretion of the court. Mediator fees and
costs of mediation shall be assessed in accordance with G.S. 7A-38.3B. (1868-9, c. 122,
s. 16; Code, s. 1907; Rev., s. 2518; C.S., s. 3238; 1949, c. 719, s. 2; 2005-67, 5. 4.)

§ 46-28. Sale procedure.

(a)  The procedure for a partition sale shall be the same as is provided in Atticle
29A of Chapter | of the General Statutes. '

(b)  The commissioners shall certify to the court that at least 20 days prior to sale a
copy of the notice of sale was sent by first class mail to the last known address of all
petitioners and respondents who previously were served by personal delivery or by
registered or certified mail. The commissioners shall also certify to the court that at least
ten days prior to any resale pursuant to G.S. 46-28.1(¢e) a copy of the notice of resale was
sent by first class mail to the last known address of all parties to the partition proceeding
who have filed a written request with the court that they be given notice of any resale. An
affidavit from the commissioners that copies of the notice of sale and resale were mailed
to all parties entitled to notice in accordance with this section shall satisfy the
certification requirement and shall also be deemed prima facie true. If after hearing it is
- proven that a party seeking to revoke the order of confirmation of a sale or subsequent
resale was mailed notice as required by this section prior to the date of the sale or
subsequent resale, then that party shall not prevail under the provisions of G.S.
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46-28.1(a)(2)a. and b. (1868-9, c. 122, ss. 13, 31; Code, ss. 1904, 1921; Rev., s. 2512;
C.S.,s.3239; 1949, c. 719, 5. 2; 1985, c. 626, 5. 2; 1987, ¢. 282,5.7.)

§ 46-28.1. Petition for revocation of confirmation ondel

(a)  Notwithstanding G.S. 46-28 or any other provision of law, an order u)nlnmmg
the partition sale of real property shall not become final and effective until 15 days after
entered. At any time before the confirmation order becomes final and effective, any party
to the partition proceeding or the purchaser may petition the court to revoke its order of
confirmation and to order the withdrawal of the purchaser's offer to purchase the property
upon the following grounds:

(1) In the case of a purchaser, a lien remains unsatisfied on the property to
be conveyed.
(2) Inthe case of any party to the partition proceeding:

a. Notice of the partition was not served on the petitioner for
revocation as required by Rulc 4 of the Rulcs of Civil Procedure;
or

b. Notice of the sale was not mailed to the petitioner for revocation
as required by G.S. 46-28(b); or

C. The amount bid or price offered is inadequate and inequitable
and will result in irreparable damage to the owners of the real
property.

In no event shall the confirmation order become final or effective during the pendency of
a petition under this section. No upset bid shall be permitted after the entry of the
confirmation order.

(b)  The party petitioning for revocation shall deliver a copy of the petition to all
parties required to be served under Rule 5 of G.S. 1A-1, and the officer or person
designated to make such sale in the manner provided for service of process in Rule 4(j) of
G.S. 1A-1. The court shall schedule a hearing on the petition within a reasonable time
and shall cause a notice of the hearing to be served on the petitioner, the officer or person
designated to make such a sale and all parties required to be served under Rule 5 of G.S.

- 1A-1.

(¢) Inthe case of a petition brought under this section by a purchaser claiming the
existence of an unsatisfied lien on the property to be conveyed, if the purchaser proves by
a preponderance of the evidence that:

(1) A lien remains unsatisfied on the property to be conveyed; and

(2)  The purchaser has not agreed in writing to assume the lien; and

(3)  The lien will not be satisfied out of the proceeds of the sale; and

(4) The existence of the lien was not disclosed in the notice of sale of the
property, the court may revoke the order confirming the sale, order the
withdrawal of the purchaser's offer, and order the return of any money
or security to the purchaser tendered pursuant to the offer.

The order of the court in revoking an order of confirmation under this section may not
be introduced in any other proceeding to establish or deny the existence of a lien.
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(d) In the case of a petition brought pursuant to this section by a party to the
partition proceeding, if the court finds by a preponderance of the evidence that petitioner
has proven a case pursuant to a., b., or ¢. of subsection (a)(2), the court may revoke the
order confirming the sale, order the withdrawal of the purchaser's offcr, and order the
return of any money or security to the purchaser tendered pursuant to the offer.

(e)  If the court revokes its order of confirmation under this section, the court shall
order a resale. The procedure for a resale is the same as is provided for an original public
sale under Article 29A of Chapter 1 of the General Statutes. (1977, c. 833, s. I; 1985, c.
626, ss. 3-7; 2001-271, 5. 19.)

§ 46-28.2. When bidder may purchase.
After the order of confirmation becomes final and effective, the bUCLCS\l ul bidder may
immediately purchase the property. (1977, c. 833, s. 3; 1985, c. 626, 5. 8.)

§ 46-29. Repealed by Session Laws 1949, c. 719, s. 2. -

§ 46-30. Deed to purchaser; effect of deed.
The deed of the officer or person designated to make such sale shall convey to the

purchaser such title and estate in the property as the tenants in common, or joint tenants,
and all other parties to the proceeding had therein. (1868-9, c. 122, ss. 13, 31; Code, ss.
1904, 1921; Rev. s. 2512; C.S., 5. 3241; 1949, ¢. 719, 5. 2.)

§ 46-31. Clerk not to appoint self, assistant or deputy to sell real property.

No clerk of the superior court shall appoint himself or his assistant or deputy to make
sale of any property in any proceeding before him. (1868-9, c. 122, s. 15; Code, s. 1906;
1899, c. 161; Rev.,s. 2513; C.S., 5. 3242; 1949, c. 719, 5. 2.)

§ 46-32. Repealed by Session Laws 1949, c. 719, s. 2.

§ 46-33. Shares in proceeds to cotenants secured.
At the time that the order of confirmation becomes final, the court shall secure to each

tenant in common, or joint tenant, his ratable share in severalty of the proceeds of sale.
(1868-9, c. 122, 5. 31; Code, s. 1921; Rev., s. 2513; C.S., s. 3244; 1977, c. 833, 5. 2.)

§ 46-34. Shares to persons unknown or not sui juris secured.

When a sale is made under this Chapter, and any party to the proceedings be an infant,
non compos mentis, imprisoned, or beyond the limits of the State, or when the name of
any tenant in common is not known, it is the duty of the court to decree the share of such
party, in the proceeds of sale, to be so invested or settled that the same may be secured to

~ such party or his real representative. (1868-9, c. 122, s. 17; Code, s. 1908; 1887, c. 284, s.

3;Rev,, s.2516; C.S., s. 3245.)
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Article 4.
Partition of Personal Property.

§ 46-42. Personal property may be partitioned; commissioners appointed.

When any persons entitled as tenants in common, or joint tenants, of personal
property desire to have a division of the same, they, or either of them, may file a petition
in the superior court for that purpose; and the court, if it think the petitioners entitled to
relief, shall appoint three disinterested commissioners, who, being first duly sworn, shall
proceed within 20 days after notice of their appointment to divide such property as nearly
equally as possible among the tenants in common, or joint tenants. (1868-9, c. 122, s. 27,

Code, s. 1917; Rev., s. 2504; C.S., s. 3253.)

§ 46-43. Report of commissioners.

The commissioners shall report their proceedings under the hands of any two of them,
and shall file their report in the office of the clerk of the superior court within five days
after the partition was made. (1868-9, c. 122, s..28; Code, s. 1918; Rev., s. 2505; C.S,, s.
3254.) ' . .

~ § 46-43.1. Confirmation; impeachment.

If no exception to the report of the commissioners making partition is filed within 10
days the report shall be confirmed. Any party, after confirmation, shall be allowed to
impeach the proceeding for mistake, fraud or collusion, by petition in the cause, but
innocent purchasers for full value and without notice shall not be affected thereby. (1953,
c.24))

§ 46-44. Sale of personal property on partition.

If a division of personal property owned by any persons as tenants in common, or
joint tenants, cannot be had without injury to some of the parties interested, and a sale
thereof is deemed necessary, the court shall order a sale to be made as provided in Article
29A of Chapter 1 of the General Statutes. (1868-9, c. 122, s. 29; Code, s. 1919; Rev., s.
2519; C.S., s. 3255; 1949, c. 719, s. 2.)

§§ 46-45 through 46-46. Repealed by Session Laws 1949, c. 719, s. 2.
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NORTH CAROLINA GENERAL ASSEMBLY
COMMITTEE MEETING NOTICE
"LEGISLATIVE BUILDING
RALEIGH NC 27601

December 15, 2008

MEMORANDUM
TO: Members of the Partition Sales Study Committee
FROM: Sen. Robert Atwater, Co-Chair

Rep. Angela R. Bryant, Co-Chair
SUBJECT: Meeting Notice

The Partition Sales Study Committee will meet on the following date:

" DAY: Friday
DATE: January 9, 2009
TIME: 10:00 AM

LOCATION: Room 421, Legislative Office Building

REMINDER TO NON-LEGISLATIVE MEMBERS: Parking for non-legislative
members of the Committee is available in the visitor parking deck #75 located on Salisbury
Street across from the Legislative Office Building. Parking is also available behind the
Museum of History Building located on Jones Street in front of State Archives. The cost
for visitor parking is $1.00 per hour or $8.00 per day and is reimbursed with a parking
receipt that is submitted with your travel reimbursement form.

If you have any questions concerning this meeting or if you cannot attend, please contact
Carol Resar, Committee Assistant, at (919) 715-3036 or email atwaterla@ncleg.net.

Posted: December 15, 2008

cc: Committee Record X
Interested Parties X



AGENDA
PARTITION SALES STUDY COMMITTEE

Senator Robert C. Atwater, Co-Chair Representative Angela Bryant, Co-Chair

Friday, January 9, 2009
10:00 am
Room 421, Legislative Office Building

Welcome and Introductions

Brief Overview of NC Partition Sales Statutes
Ryan Blackledge, Committee Co-Counsel

Review of Partition Sales Statutes in Other States
John Pollock, Enforcement Director, Central Alabama Fair Housing Center

Review of Possible Modifications to NC Partition Statutes

Anita Earls, Co-founder and Director of the Southern Coalition for Social Justice
Mark Dorosin, Senior Attorney, UNC Center for Civil Rights
Savonala Horne, Executive Director of the Land Loss Prevention Project

Data on Partition Sales and Review of Unknown Heirs

Mariah West, Associate Legal Counsel, Administrative Office of the Courts

A Perspective from the Real Property Section of the NC Bar Association

Tom Steele, Attorney-At-Law

Prior Partition Sales Legislation and South Carolina Allotment Process
Ryan Blackledge, Committee Co-Counsel ’

Commiittee Discussion

Adjourn



MINUTES
JOINT STUDY COMMITTEE ON PARTITION SALES

Friday, January 9, 2009
10:00 AM
Room 421 Legislative Office Building

The Joint Study Committee on Partition Sales met on Friday, January 9, 2009 at

10:00 am in Room 421 of the Legislative Office Building. Representatives Angela
Bryant, Co-Chair, Lucy Allen, Mickey Michaux, Tim Spear and Paul Stam, Senators

- Atwater, Co-Chair, Charlie Albertson, and Ed Jones, and public members Phyliss Craig-
Taylor, Pamela Thombs, Steve Woodson, David Harris, The Honorable Gordon Battle,
and The Honorable Richard Hunter attended. Senator Bob Atwater presided.

Senator Atwater introduced the Committee Staff, the Committee Assistants, the House
and Senate Sergeants-At-Arms staff, and asked the Committee members to introduce
themselves. Senator Atwater then asked for a motion to approve the minutes. After Rep.
Spears made a correction, the minutes were approved. Co-Chair Bryant then told the
Committee that this meeting was intended to provide additional information and follow
up on issues raised at the last meeting. The next meeting-would be held to discuss and
review Committee recommendations and review the contents of a possible Committee
Report. ’

Senator Atwater then asked Committee Co-Counsel, Ryan Blackledge, to give a brief
overview of the partition sales procedures found in the North Carolina General Statutes
(see Attachment #1).

Next, Senator Atwater asked Mr. John Pollock, Enforcement Director with the Central
Alabama Fair Housing Center, to give a presentation on why legal changes are needed to
the North Carolina partition laws. First, Mr. Pollock gave a review of a table analyzing
the partition statutes from all 50 states (see Attachment #2). Then, Mr. Pollock presented
and discussed the following recommendations for modifying North Carolina’s partition
statute (see Attachment #3):

Require the Court to consider non-economic value of property in weighing sale.
Allow a buyout option for partition sale opponents if division is not possible.
Ensure that owners receive notice of the action (Notice by Publication).
Establish sale procedures.

Disallow the assessment of attorney’s fees against parties that contest the sale.

After Mr. Pollock’s presentation, a discussion was held with some questions and
comments made by Committee members.



Senator Atwater next called on Savonala Horne, Executive Director of the Land Loss
Prevention Project. Ms. Horne introduced Anita Earls, Co-founder and Director of the
Southern Coalition for Social Justice and Mr. Mark Dorosin, Senior Attorney with the
UNC Center for Civil Rights. After Ms. Horne gave a brief history of the Land Loss
Prevention Project, she asked Ms. Earls to present two case studies of the sale of heirs’
property in Orange County, North Carolina (see Attachment #4).

After her presentation, Ms. Earls submitted the following recommendations for changes
to North Carolina’s partition law (see Attachment #5):

e Require consideration of specific factors in determining whether partition in kind
or sale of the land will be ordered.

e Establish a statutory procedure for co-tenants who oppose a sale to buy-out other
co-tenants that includes a court-obtained neutral appraisal.

.o Eliminate opportunities for conflicts of interest.

e Increase the time to respond to a petition.

After Ms. Earls’ presentation and a lengthy discussion by Committee members, Senator
Atwater asked Mr. Mark Dorosin to present his recommendations (see Attachment #6).
These recommendations included:

e Give parties opposed to partition the right to purchase the petitioner’s fractional
interest (“buyout option™).

e Strengthen existing statutory provisions against potential conflicts of interest.

e Prohibit the assessment of attorney’s fees against parties opposed to partition.

A brief discussion followed Mr. Dorosin’s presentation and Mr. David Harris stated that
he saw common threads running through the recommendations made by the speakers.
These common threads were:

1) There appears to be more problems in rural counties where there are fewer
attorneys than in the Triangle or Triad areas.

2) Actions are filed as soon as the property becomes more valuable and instead of
being divided, the property goes right to sale.

3) The person seeking the sale of the property is not an heir.

Mr. Dorosin responded that the first two comments were correct but he believed the third
comment was not correct.

Ms. Horne then concluded the discussion of possible modifications to the North Carolina
partition statutes by stating that the recommendations of Land Loss Prevention Project
were very similar to those recommendations already discussed and were included in her
handout (see Attachment #7).

Senator Atwater then asked Mr. Tom Steele, attorney-at-law, to give a perspective from
the Real Property Section of the North Carolina Bar Association. He told the Committee



that it is the opinion of the NC Bar that the procedure for partition sales works well and
presented. the reasons against modifying the current partition sales statute (see
Attachment #8). He concluded by stating that the proposed changes would add more
problems, delays and expense to the current partition sales process and unnecessarily
burden family members. Mr. David Harris asked Mr. Steele if the NC Bar would be
opposed to increasing the number of days to respond to a petition for partition from 10 to
30 and Mr. Sieele replied that the Bar had no formal response but he speculated the Bar
would be OK with that change.

Next, Senator Atwater asked Ms. Mariah West, Associate Legal Counsel for the
Administrative Office of the Courts (AOC), to present data collected by the AOC. Ms.
West stated that the AOC had no position on the current partition law and the data
contained in the handout (see Attachment #9) was to offer additional information to the
Committee for its discussion.

Ms. West then spoke briefly to the issue of unknown heirs. She stated that the statutes of
interest that addressed unknown heirs were G.S. 46-6 and 46-34 (see Attachment #10).
She added that the Clerk of Court can usually appoint a Guardian Ad Litem when
necessary.

After a brief discussion about the Guardian Ad Litem issue and how Ms. West’s data was
collected, Senator Atwater asked Ryan Blackledge, Committee Co-Counsel, to review
prior partition sales legislation and South Carolina allotment process.

Mr. Blackledge told the Committee that regarding prior legislation, during the 2005 and
2007 Legislative Sessions, the ideas of changing the substantial injury test, adding the
buyout option, and removing the attorney’s fees provision were considered.

With regards to the South Carolina allotment process, Mr. Blackledge told the Committee
that the Court could order a partition in-kind, by allotment, or by sale. The allotment is
similar to the buyout option except South Carolina had the added test of the best interest
of all parties concerned. Mr. Blackledge added that there may be a constitutional issue
with the buyout option. Alabama’s Supreme Court looked at the issue of procedural due
process. Other states have the buyout option, but Mr. Blackledge did not know if
constitutional issues had been raised in those states. In response, Mr. Pollock stated that
Alabama had an issue with the equal protection clause and that came before the Alabama
Supreme Court 23 years ago.

Next, Senator Atwater asked Representative Stam to begin the Committee discussion by
presenting his proposed legislation (see Attachment #11). Representative Stam stated
that this proposed legislation had already been recommended in the earlier discussions
and would increase the time to respond to a summons from 10 days to 30 days.
Representative Stam then told the Committee that most of the other recommendations
.discussed were interesting and philosophically important but would have the effect of
devaluing the property of people who own property by tenants in common by 30-50%.



He offered copies of two petitions for partition cases that he handled (see Attachment #12
and Attachment #13). A brief discussion followed Representative Stam’s presentation of
these two cases.

Representative Bryant then told the Committee members and any outside stakeholders to
submit any recommendations to the Committee Counsels as soon as possible, so they
may be sent out to everyone for review. Recommendations will be considered at the next
meeting, which is scheduled for Monday, January 26 at 3:00 pm.

There being no further business, the meeting was adjourned at 12:30 pm.

@@cw/

$chator Bob Atwater, Co-Chair Carol Resar, Comynittee Clerk
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Overview of North Carolina Partition Procedure
Ryan Blackledge, Committee Co-Counsel

Partition may occur when one or more persons out of a group of co-owners decide that
they don't want to be a co-owner anymore. Co-ownership occurs when two or more
persons own the same land together. How much of the land that someone owns is called
their "ownership interest.” That ownership interest may be large or small.

If the other members of the group (a) aren't interested in "buying out" the person who
wants out or (b) don't want to divide the land based on ownership interests, then the
person who wants their interest taken out of co-ownership files a partition action in
court.

When filing the petition for partition in court, the person who wants "out" of shared
ownership names all parties who have an interest. Sometimes, the person doesn't know
all the names of the persons who may have an interest. If there are known unknown
parties, then notice of the petition must be given by publication in a newspaper.

Partition in Kind

The superior court names three disinterested commissioners to divide and apportion
* the land. The commissioners swear an oath to do justice among the co-owners when
dividing the property and the commissioners are entitled to compensation for their
work. A report is due in court no more than 60 days after the commissioners are
appointed. A commissioner who unreasonably delays or neglects his job shall be liable
for contempt and a $50 penalty.

If the land cannot be divided completely equally, the commissioners may order "owelty,"
which is a payment from an owner who gets a better piece of the land to an owner who
gets a lesser piece of land. The value of the land will depend on factors such as terrain,
the presence of buildings, and proximity to roads.

If some of the owners wish to remain owners together, the commissioners may allot
their shares in the property to them in common.

If no one objects to the report within ten days of the commissioners' filing, then the
“report is confirmed. If someone objects to the report, the clerk of court may (i) confirm
it, (i) send it back for corrections, (iii) order a new appraisal by the commissioners, (iv)
order new commissioners and start over. If anyone disagrees with the clerk, they may
appeal to a judge.

Partition By Sale

Actual division of the property is the preferred method of division under the law.
Sometimes, property cannot be divided well without "substantial injury” to any of the
owners. "Substantial injury” means that the fair market value of a physical piece of the
land would be materially less than the money equivalent of an owner's interest in the

Partition Sales Study Committee
North Carolina General Assembly 01/09/2009



property sold as one whole. Whoever favors a sale over a partition in kind must prove to
the court that "substantial injury” will occur in order for the court to order a sale.

The general rules for a partition sale are the same as for any judicial sale, as described in
G.S. §1-339.1 et seq. A judge or clerk may order a public sale or a private sale. If either
type is ordered, the specially appointed commissioner for the sale must notify all
petitioners and respondents of the sale 20 days prior to the sale.

For a public sale, a notice of the sale must be published to give details such as the time,
place, and manner of the public auction along with a description of the property. This
notice must be posted at the court for 20 days before the sale and must appear in a
newspaper once a week for two weeks. At public auction, the property goes to the
highest bidder. Upset bids are allowed after the close of the public auction, so long as
those bids are 5% larger (at least $750) than the previous winning bid. The public sale is
not consummated until 15 days after the court confirms the sale.

A court may order a private sale. Private sales are also subject to upset bids and must
be confirmed by the court.

After the sale is complete, the court distributes the proceeds of the sale to the owners on
the basis of the owners' ownership interest.

Partition Sales Study Committee
North Carolina General Assembly 01/09/2009
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Central Alabama Fair Housing Center
1817 West Second Street

Montgomery, AL 36106

(334) 263-4663 [voice]

(334) 263-4664 [facsimile]
fairhousing@@cafhc.org [email]

EQUAL HOUSING
- OPPORTUNITY

December 24, 2008

To the Members of the North Carolina Partition Sales Study Committee:

I am pleased to su‘bmit the attached table analyzing the partition statutes from all 50
states. I originally developed this table in 2006 while at the Southern Poverty Law Center in
Alabama, and it has been updated periodically, with a substantial update in September 2007.

Originally, the purpose of this research was to determine whether the deficiencies in
Alabama’s partition ystatute could be corrected so as to make the partition sales process more
equitable. The research revealed that a number of states and state courts have devised ways to
provide substantive or procedural protection fér those landowners who do not wish to be forcibly -
dispossessed of their interests and who value their land for more than its economic worth. The
ideas generated from this research ultimately led to the proposal by the American Bar
Association’s Property Preservation Task Force to the National Conference of Commissioners on
Uniform State Laws (NCCUSL) for a.Uniform Partition Law.

I hope the Committee finds this information useful, and should there be any questions,
please do not hesitate to contact me at (334) 263-4663.

Sincerely,
John Pollock
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John Pollock

Presentation to Partition Sales Study Committee
Room 421, Legislative Building — Raleigh, NC
Friday, January 9, 2009 -- 10:00 a.m.

Why Are Legal Changes Needed to the North Carolina Partition Laws?

Numerous studies have shown tenancy-in-common ownership (also called “heirs’
property”) to be the most common form of concurrent land ownership in the country.'
This form of ownership occurs largely as a result of the failure to write wills devising
the property, which is caused by both lack of resources and a distrust of the legal
system by many low-income landowners.”> A 2005 USDA study of one representative
county revealed that 40% of property owned by African-Americans in that county
was heirs’ property,’ and another study found 2,300 tracts of heirs’ property in two
South Carolina counties alone.*

* Land held as tenancy in common is particularly vulnerable to forced sale, owing to

the increasing number of owners over the generations and the fact that any one owner
is legally empowered to bring a forced sale action at any time. The phenomenon of
speculator buy-in to heirs’ property as a way of forcing sales gained national
recognition as a result of a 2001 story by the Associated Press entitled “Torn From
the Land”.> The AP series noted that according to the USDA Agricultural Census,
farmland ownership by African Americans dropped from 15 million acres to 1.1
million acres over the course of the 20™ century. In its 2006 solicitation of public
comment on heirs’ property, the USDA attributed some of this loss to forced sales.®

The North Carolina partition statute may contribute to the loss of land:

o A court can order a sale (rather than division) of the property if any of the
parties to the partition action would be “substantially injured” by a division,
which is defined only in terms of whether division will result in a reduction of

-the financial value of the property Since the value of the divided pieces is
frequently found to be less than the property as a whole, the owner seeking
sale does not have a heavy burden demonstrating “substantial injury” in order
to force a sale, even where division may be practical. Additionally, this
definition excludes consideration of noneconomic factors (such as
longstanding ownership or sentimental value) and treats land as fungible by
viewing it primarily through an economic lens. Moreover, it potentially
places the interest of one cotenant above those of the rest, as it permits a sale
if “any” of the cotenants is injured.

o There is no legal mechanism for opponents to a partition sale to buy out the
interests of the petitioner and terminate the action;



o The statute does not require the use of readily available sources (such as the
Internet) in trying to find owners. As a result, some owners may not learn
about the action unless they read the legal notices section of newspaper;

o There is no requirement in the statute that the property sell for fair value, or
that the property is appraised (unlike timber sales);

o Property owners who contest the sale may nonetheless have their share of the
sale proceeds reduced by the fees of the petitioner’s attorney.

Recommendations for Modifying North Carolina’s Partition Statute

The recommendations below are drawn from statutory and common law in other
jurisdictions, and are independent and severable from each other.

1) Require the Court to Consider Noneconomic Value of Property in Weighing Sale:

o In weighing whether the property can be divided, the court should be required
to examine not only financial factors, but also evidence of longstanding
ownership by any of the owners that favor division, sentimental or ancestral
attachment to the property, the property’s historical value or importance to the
community, the use to which the property is being put (especially if it is being
used as a homestead that would be lost via forced sale), and the degree to
which some owners have kept up the property.® No factor (including the
“reduction in material value” factor) should be determinative.

o The statute should be amended to allow consideration as to whether the
cotenants as a group would be harmed by division, not whether a single
cotenant will be harmed;’

o The court should only order a sale if one of the parties has requested it.'?

2) Buyout Option for Partition Sale Opponents if Division 1s Not Possible:'' Allowing
forced sale opponents to buy out the petitioner’s interest in the property meets the
needs of all parties involved in a partition action: the petitioner is able to liquidate his
or her interest in the property (which is the historical justification for permitting a
judicial solution as extreme as a forced sale), while partition opponents are able to
retain their interest in the property. Purchase of just the petitioner’s interest is a more
realistic option than a “right of first refusal” to purchase the entire parcel, as many
landowners do not have enough liquid assets to afford such a purchase and cannot
draw on the equity they have in the property due to its fractionated nature."?

3) Ensuring that Owners Receive Notice of the Action (Notice by Publication):

|
|
|




o Prior to allowing service by publication (whether for in-state or out-of-state
owners), the courts should require the petitioner to state in the afﬁdavrt
precisely what steps were taken to try to locate all the owners' and
demonstrate that they drew upon “readily available” sources of information |
(such as Internet sources);"*

o The notice in the paper should include the street address of the property (if it
has one), and not just the legal description;'

o In addition to running an ad in the local paper, the petitioner should post a
sign on the property and record a notice of the pendancy of the action. 16

4) Establish Sale Procedures:

o The commissioners appointed to handle the sale are already required in North
Carolina to be “disinterested”,'” but courts in some jurisdictions have held that
the attorney for one of the parties could still be “disinterested” in some
circumstances.'® To avoid this risk, the statute should expressly define certain
individuals as “interested”, including attorneys for any of the parties and any
judges or court officers. It should also establish that the judge, the appointed
commissioners, and any appraisers who submit appraisals used during the sale
process cannot purchase the property in any of the forced sale processes, in
order to avoid any appearance of impropriety.'®

o Court-ordered sales should be conducted as a true “public sale” and not as a
“public sale by auction”. % This necessitates the hiring of a real estate broker
who attempts to sell the property for at least its fully appraised value.”!
addition, the “adequate bid” protections and appraisal provisions currently
provided for timber sales in N.C. Gen. Stat. § 1-339.28(¢) and § 1-339.13A(a),
respectively, should be extended to forced sales of real property.

o A current owner who is the successful purchaser at the sale should only have
to pay into the court the sale price less the value of the interest that they
currently own.”

o The court should allow parties to purchase the property on credit, with at least
1/3 of the purchase money being paid down at the time the sale is approved
and the rest being secured by a mortgage on the property

5) Disallow the Assessment of Attorney’s Fees Against Parties that Contest the Sale:
North Carolina law leaves the issue of attorney’s fees to the discretion of the court.

In other jurisdictions fees are allowed if the action is considered to be for the “benefit
of all”, and courts in other jurisdictions have held at times that even opponents to
forced sales are “benefited” by the sale (due to receiving money for their share).”’

The solution is to disallow the taxing of attorney’s fees agarnst the sale proceeds of
any owner who registers their opposition to the partition sale. 2%



! See e.g. Evelyn Lewis, Struggling With Quicksand: The Ins And Outs Of Cotenant Possession Value Liability And
A Call For Default Rule Reform, 1994 Wis. L. rev. 331, 398 n204 (1994) (describing how tenancy-in-common
ownership rose over course of 20™ century to become the type of ownership for roughly 60% of property); Roger A.
Cunningham et al., The Law of Property 5.2, at 188 (2d ed. 1993).

2 Phyllis Craig-Taylor, Through a Colored Looking Glass: A View of Judicial Partition, Family Land
Loss, and Rule Setting, 78 Wash. U. L. Q. 737, 740 (2000).

? See 72 Fed. Reg. 6,1190 (Jan 10, 2007).

4 Blanding Holman IV, Time to Move Forward on Heirs’ Property, 18 S. Carolina Lawyer 18 (2006).

5 http://www.theauthenticvoice.org/Torn_From_The LandIIIhtml.

%2 Fed. Reg. 6,1190 (Jan 10, 2007).

"N.C. Gen. Stat. § 46-22(b) reads as follows: “‘Substantial injury’ means the fair market value of each share in an
in-kind partition would be materially less than the share of each cotenant in the money equivalent that would be
obtained from the sale of the whole, and if an in-kind division would result in material impairment of the cotenant's
rights.” The “material impairment” portion of this definition is apparently linked to the “value of share substantially
less” provision, such that there is no way to prove “substantial injury” without focusing on the monetary value of the
interests at issue. See e.g. Whatley v. Whatley, 484 S.E.2d 420, 421 (N.C. App. 1997) (“The party seeking a
partition by sale must show substantial injustice or material impairment of his rights or position such that the value
of his share of the real property would be materially less on actual partition than if the land was sold and the tenants
were paid according to their respective shares.”) "

® Sources: Young Props. v. Wolflick, 87 P.3d 235, 237 (Colo. Ct. App. 2003); Benson v. Nelson, 725 P.2d 71, 72
(Colo. Ct. App. 1986) (noting that money is an “inadequate substitute” for land); Delfino v. Vealencis, 436 A.2d 27,
33 (Conn. 1980) (Lengthy tenure on the land and actual/exclusive possession cut against allowing a sale); Condrey
v. Condrey, 92 So. 2d 423, 427 (Fla. 1957) (denying partition where opponents elderly, ill, and living on property
co-owned with petitioner son); Chuck v. Gomes, 532 P.2d 657, 662 (Haw. 1975) (Richardson, J., dissenting)
(“[There are interests other than financial expediency which I recognize as essential to our Hawaiian way of life.
Foremost is the individual's right to retain ancestral land in order to perpetuate the concept of the family
homestead”); Lynch v. Union Inst. for Savings, 34 N.E. 364, 364-365 (Mass. 1893) ("[a] particular piece of real
estate cannot be replaced by any sum of money, however large; and one who wants a particular estate for a specific
use, if deprived of his rights, cannot be said to receive an exact equivalent or complete indemnity by the payment of
a sum of money”); Overstreet v. Overstreet, 692 So. 2d 88,91 (Miss. 1997) (examining sentimental value of
property in weighing division vs sale); Kent v. Kent, 835 P.2d 8, 10 (Nev. 1992) (permissible for court to consider
sentimental value); Schnell v. Schnell, 346 N.W.2d 713, 716-17 (N.D. 1984) (allowing consideration of sentimental
value, as well as financial ability of both sides to buy property at sale); Fike v. Sharer, 571 P.2d 1252 (Ore. 1977)
(consideration of sentimental value); Zimmerman v. Marsh, 618 S.E.2d 898, 900-901 (S.C. 2005) (considering both
sentimental attachment and length of ownership); Eli v. Eli, 557 N.W.2d 405, 409-411 (S.D. 1997) (considering
sentimental value of land, family’s longstanding connection to it, and noneconomic uses of land); Ark Land. Co. V.
Harper, 599 S.E.2d. 754, 759-760 (W. Va. 2004) (land has non-monetary value; economic considerations not
paramount and court must consider longstanding ownership and sentimental attachment)

® Sources: many, but a few examples include: Alaska Stat. §§ 09.45.290 (requiring division to cause “great prejudice
to the parties”; Conn. Gen. Stat. § 52-500 (sale must “better promote the interests of the owners™); 25 Del. C. § 729
(sale permissible where division would be “detrimental to the interests of the parties”); MCLS § 600.3332 (sale
permitted where division would cause “great prejudice to the owners”).

19 Some advocates working directly with heirs’ property owners in other states have seen cases where a court sua
sponte decides that sale is the proper course of action in a partition proceeding, even though none of the parties have
sought a sale. These cases are not reported.




"1t is important that this option only exists if the land cannot be partitioned in kind, as partition-in-kind among all
the owners goes further towards clearing the title to the entire property than does the buyout option.

12 Source: Code of Ala. § 35-6-100 et seq (requiring petitioner to sell interest to nonpetitioners upon demand); S.C.
Code Ann. § 15-61-25 (same); O.C.G.A. § 44-6-166.1(d) (court must give “parties in interest” right to purchase
shares of petitioner); La. R.S. 9:1113 (nonpetitioners have right to buy out petitioner if petitioner owns 15% or less
of the property); ORS § 105.210 (petitioner’s share can be ordered sold if division and auction would cause “great
prejudice”; statute clarified by Fike v. Sharer, 571 P.2d 1252 (Ore. 1977) and Maupin v. Opie, 964 P.2d 1117, 1124
(Ore. Ct. App. 1998), such that only respondents can exercise option);

B Currently, N.C. Gen. Stat. § 1A-1, Rule 4(j1) requires the party using notice by publication to describe in an
affidavit “the circumstances warranting the use of service by publication”. The suggested provision clarifies that the
affiant must describe exactly what steps were taken by the petitioner.

! Source: Code of Ala. § 35-6-44 (requiring affidavit requesting notice by publication to specify steps taken by
affiant to locate unknown heirs); In re General Adjudication of All Rights to Use Water in the Gila River, 830 P.2d
442, (Ariz. 1992) (requiring efforts going beyond “mere pretense” and utilizing “readily available sources"); In Re
Thompkins, 875 N.E.2d 582, 587 (Ohio 2007) (also requiring use of “readily available sources” and giving examples
of “consulting a city directory, examining government records, or making inquiries of possible acquaintances of the
person sought”); Jackson Constr. Co. v. Marrs, 100 P.3d 1211 (Utah 2004) (requiring consultation of “readily
available sources” and noting that “[a] plaintiff who focuses on only one or two sources, while turning a blind eye to
the existence of other available sources, falls short of this standard. In a case such as this, involving out-of-state
defendants, a plaintiff might attempt to locate the defendants by checking telephone directories and public records,
contacting former neighbors, or engaging in other actions suggested by the particular circumstances of the case.
Advances in technology, such as the Internet, have made even nationwide searches for known individuals relatively
quick and inexpensive.”); Gates v. State, 176 P.3d 1178, 1183 (N.M. App. 2008) (finding lack of due process
because landowner’s contact information was “readily available on a number of Internet websites that can be easily
accessed by utilizing free search engines and databases”).

13 Source: Cal. Code Civ. Proc. § 701.540(a).

'6 Source: Minn. Stat. § 558.02 (requiring recoding of notice of pendancy of action); 735 ILCS 5/2-206 (same).
N.C. Gen. Stat. § 1-339.17(a)(1) requires posting of a sign for sales actions, but not at the initiation of the partition
action.

""N.C. Gen. Stat. § 46-7.

'8 See e.g. Cohen v. Meyer, 701 N.E.2d 1253, 1256 (Ind. App. Ct. 1998) (finding it unimportant that commissioners
handling the sale be “disinterested”).

¥ N.C. Gen. Stat. § 1-339.13A(b) bars appraisérs in timber sales actions from submitting bids.

2 While the term “public sale” is used in some state statutes, its meaning (and differentiation from “public auction”)
is often unclear. In North Carolina, “public sale” and “public auction” appear to be synonymous, as N.C. Gen. Stat.
§ 1-339.13(a) states that “Whenever a public sale is ordered, the order of sale shall ... [d]irect that the property be
sold at public auction to the highest bidder.”

2 Source: Mitchell v. Silverstein,-2000 Conn. Super. LEXIS 988 at *4-5 (Conn. Super. 2000) (Court can hire realtor
to ensure property will be sold at fair value in particular case because “a sale by auction would be impractical and
would likely not result in obtaining the fair market value of the properties.”).

22 While N.C. Gen. Stat. § 46-28.1(c) does state that a party to a partition sale action can challenge a sale price on
the grounds that it is “inadequate and inequitable and will result in irreparable damage to the owners of the real
property”, this sets a much higher challenge bar than that set for timber sales in N.C. Gen. Stat. § 1-339.28(¢e) (“No



public sale of timber sold by sealed bid shall be confirmed until the court determines that the highest bid is an ’
adequate price for the timber sold and that sale to the highest bidder is in the best interest of the person or estate for |
whom the timber is being sold”). ‘

2 The need for this provision comes from the experience of practitioners, who have learned that courts sometimes
require the winning bidder to pay the entire value of the property into the court. For indigent property owners who
may own a substantial portion of the property, this requirement essentially nullifies their ability to purchase the
property, as they are not able to obtain a loan for the full amount due to the fractionated nature of the property.

24 Sources: numerous, as nearly half of the state statute have such a provision, but some include Fla. Stat. § 64.071
(“For good cause the court may order the sale made on reasonable credit for part or all of the purchase money, but at
least one-third of the purchase money shall be paid down unless all parties consent to credit otherwise. The purchase
money not paid down shall be secured by a mortgage on the land and such other security as the court directs”); Code
of Ala. § 43-2-450 (“such sale may be had on such credit as the court may direct, not exceeding two years”).

2 See e.g. Carverv. Foster, 928 So. 2d 1017, 1023 (Ala. 2005); Johnston v. Smith, 454 S.W.2d 649, 651 (Ark.
1970).

26 Sources: 735 ILCS 5/17-125 (no assessment of fees if nonpetitioner makes ““good and substantial defense” to .
action); La. C.C.P. Art. 4613 (permitting attorney’s fees only for uncontested actions); Osborne v. Eslinger, 58 N.E. |
439, 444 (Ind. 1900) (hiring counsel precludes assessment of fees against nonpeittioner); Dailey v. Houston, 151 So.
2d 919, 927 (Miss. 1963) (same); 6 S.E. 279, 280 (W. Va. 1932) (same); Kuller v. Kuller, 109 N.W.2d 561, 563 \
(Minn. 1961) (court should not award fees where proceedings are adversarial or not beneficial to all parties); Novy v.
Novy, 188 A. 328, 366 (Pa. 1936) (same).
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Fair Housing and Heirs’ Property in Orange County, North Carolina

I Executive Summary

Currently there are 475 parcels of heirs’ property in Orange County. From January 2003 to
October 2008, there were 51 partition cases involving the sale of heirs’ property. The number of
partition actions and estate sales has increased in the past two years. More widespread education
about alternative ownership structures would greatly benefit Orange County residents and assist
them with maintaining their land as a wealth-building asset. It appears that in many cases
property held as heirs’ property is owned by African-American families who initially obtained
the property following the Civil War, but further research is necessary to determine if there are
racial disparities in the incidence or distribution of heirs’ property in Orange County. The
following findings, conclusions and recommendations are based on research using Orange
County tax records, files from the Orange County clerk of court’s office, interviews with
residents and with real estate attorneys.

11. Introduction

Heirs’ Property is a term used to describe property which has been passed down through
generations of family members by intestacy, rather than through a will. The descendants who
inherit the property become tenants in common, each taking an undivided interest in the land. As
the property passes to each new generation the interests become increasingly fractionalized,
resulting in a large number of people who each have an ownership interest in the same piece of
land. Because of the number of heirs owning fractionalized interests in the property, and the fact
that tenants in common may transfer their interest at any time; families owning heirs’ property
are vulnerable to losing it to developers or more affluent owners. The loss of heirs’ property
commonly occurs through partition sales, bankruptcy proceedings, creditors’ judgments, tax
sales, foreclosures, and adverse possession. In the South, land loss among low-income and
African American families is a significant problem. According to the Land Loss Prevention
Project, of the 15 million acres of land acquired by African Americans after Emancipation, only
about 2 million acres remain owned by their descendants. Much of this loss has been attributed
to the above-listed problems associated with heirs’ property.

Loss of land may also contribute to the racial wealth gap. Nationally, the average African-
American family has about 60 percent of the income as the average white family. But the
disparity of wealth is much greater. The average African-American family has only 18 percent of
the wealth of the average white family.' In Orange County, it is clear that there is an income
gap. In the 2007 American Community Survey, the Census Bureau reported that the median

! See. Edward Wolff, Top Heavy, The Increasing Inequality of Wealth in America and What Can Be Done About It
(date), see also, http://muitinationalmonitor.org/mm2003/03may/may03interviewswolff.html.
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Fair Housing and Heirs’ Property in Orange County, North Carolina

household income for white households in Orange County was $61,582, while the median
household income for African-American households was $26,498. We have not yet found data
on family wealth by race for Orange County. The most commonly used source of information
on family wealth is the Federal Reserve Board’s Survey of Consumer Finances, which reports
national data. The following table from the Federal Reserve Board’s 2004 survey shows that, in
general, families in the south have the least wealth, and that non-white or Hispanic families have
significantly less wealth than white families. Without evidence to the contrary, it is likely that
this national pattern is true for Orange County as well. The Survey of Consumer Finances
confirms that equity in a private residence is by far the largest, percentage-wise, non-financial
asset that families own, accounting for 50.3% of non-financial assets for all families in 2004.
Equity in non-residential property is the third largest category, at 9%, behind business equity at
25.9%. Non-financial assets were 64.3% of all assets. Thus, the loss of land as an asset is a
significant blow to a family’s wealth.

In an effort to address the problems associated with heirs’ property and its impact on the African-
American community, the Southern Coalition for Social Justice (SCSJ), together with the Orange
County Office of Human Rights and Relations, has conducted a preliminary study regarding
heirs’ property located in Orange County. In order to determine the occurrence of heirs’ property
in Orange County, the SCSJ contacted Mr. Michael Burton, of the Orange County Land Records
Office. Mr. Burton provided the SCSJ with a list of the parcels of heirs’ property located in
Orange County. This data, along with information gathered from the Register of Deeds Office,
were used to develop the following findings.

III.  Characteristics of Heirs’ Property in Orange County
a. Number of Heirs’ Property Listings and Location

The data provided by the Orange County Land Records Office shows that there are a total of
475 parcels of heirs’ property located in Orange County. The list further breaks down the
distribution of heirs’ property in Orange County by Township. There are 7 Townships in Orange
County. Little River Township has 28 parcels of heirs’ property; Cedar Grove Township has 49
parcels of heirs’ property; Cheeks Township has 94 parcels of heirs’ property; Hillsborough
Township has 97 parcels of heirs’ property; Eno Township has 28 parcels of heirs’ property;
Bingham Township has 41 parcels of heirs® property; and Chapel Hill Township has 138 parcels
of heirs’ property.

2|Page



Fair Housing and Heirs’ Property in Orange County, North Carolina

Number of Percentage
Township Listings Township Occurrence
Little River (1) | 28 Little River (1) | 5.89%
Cedar Grove (2) | 49 Cedar Grove (2) | 10.32%
Cheeks (3) 94 Cheeks (3) 19.79%
Hillsborough (4) | 97 Hillsborough (4) | 20.42%
Eno (5) 28 : Eno (5) 5.89%
Bingham (6) 41 Bingham (6) 8.63%
Chapel Hill (7) | 138 Chapel Hill (7) | 29.05%
Total 475 Total 100.00%

The Township of Chapel Hill has the most listings of heirs’ property (29.05% of the total
listings); followed by the Townships of Hillsborough (20.42%) and Cheeks (19.79%). The
Townships of Little River and Eno have the least number of heirs’ property listings; both
Townships contain 5.89% of the total heirs’ property listings in Orange County. The greater
occurrence of heirs’ property in Chapel Hill, Hillsborough, and Cheeks may be explained, in
part, by the fact that these Townships have higher populations than the remaining four
Townships. Data retrieved from Orange County’s Comprehensive Plan and the 2000 U.S.
Census Bureau show that the Township of Chapel Hill has the highest population (76,578),
followed by Hillsborough (11,639), Cheeks (7,064), Bingham (6,181), Eno (6,092), Cedar Grove
(4,930), and Little River (3,047). However, after taking into account the population of each
Township, the data indicates that the Townships of Cheeks, Cedar Grove, and Little River have a
higher rate of heirs’ property per capita. Compare, Cheeks (1.33%), Cedar Grove (.99%), and
Little River (.92%); and Chapel Hill (.18%), Hillsborough (.81%), Bingham (.66%), and Eno
(.46%).

Township Population*
Little River (1) 3,047

Cedar Grove (2) 4,930
Cheeks (3) 7,064
Hillsborough (4) 11,639

Eno (5) 6,092
Bingham (6) 6,181
Chapel Hill (7) 76,578

*See Table B2e of Orange County’s Comprehensive Plan, available at:
http://www.co.orange.nc.us/planning/PDFs/comprehensive/cpupdateKeyDocuments/County%
20Profile%20Element%20Sept07/Microsoft%20Word%20-

%20SecB2 Population DraftCPE SEPTO07.pdf
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Township Percentage Per Capita*
Little River (1) 0.92%

Cedar Grove (2) 0.99%

Cheeks (3) 1.33%

Hillsborough (4) 0.81%

Eno (5) 0.46%

Bingham (6) 0.66%

Chapel Hill (7) 10.18%

*using data from Orange County
Comprehensive Plan

b. Size of Heirs’ Property Listings

Total Acreage

The majority of heirs’ property located in Orange County is less than 10 acres of land per parcel.
Of the total 475 listings, 217 parcels (45.68%) are less than 1 acre; and 176 parcels (37.05%) are
more than 1 acre but less than 10 acres. Taken together, the number of listings with less than 10
acres of land represents 83.23% of the total listings. Of the total 475 listings of heirs’ property in
Orange County, the average acreage is 9.370710461; and the median acreage is 1.13176.

Number of Total Acres (Total Number of
Acres) Listings
Less than | acre 217

1 acre but less than 10 acres 176

10 acres but less than 20 acres 31

20 acres but less than 30 acres 11

30 acres but less than 40 acres 8

40 acres but less than 50 acres 7

50 acres but less than 60 acres 4

60 acres but less than 70 acres 3

70 acres but less than 80 acres 0

80 acres but less than 90 acres 9

90 acres but less than 100 acres 1

100 acres 8

Total 475
Average Acreage 9.370710461

1.13176

Median Acreage
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Percentage
Total Acreage Occurrence
Less than 1 acre 45.68%
1 acre but less than 10 acres 37.05%
10 acres but less than 50 acres 12.00%
50 acres or greater 5.26%
Total 100.00%

Because the parcels of heirs’ property located in Orange County are listed in terms of acres, it is
necessary to convert the total land area of Orange County into acres in order to determine how
much of the land located in Orange County can be classified as heirs’ property. There are a total
of 399.84 square miles that make up Orange County. There are 640 acres per one (1) square
mile. The total number of acres in Orange County was calculated by multiplying the total square
miles (399.84) by the number of acres per square mile (640). In total, there are approximately
255,897.6 acres of land in Orange County. In total, there are approximately 5,623 acres of heirs’
property in Orange County. Thus, heirs’ property represents roughly 2% of Orange County’s
total acreage.

The Orange County Land Records Office provided three sets of data that relate to the overall
acreage of each parcel of heirs’ property listed. These data sets include: (1) Calculated Acres; (2)
Total Acres; and (3) Size. At the suggestion of Mr. Burton, SCSJ looked at the “Size” data, as it
was purported to be the most accurate reflection of the actual size of each parcel. We also looked
at the data for property that is taxed by square footage, rather than acreage, for those listings
which were not included in the “Size” data. “Size” data represents the taxable size by deed or
recorded survey; some of the properties that are not taxed by acreage, and thus, do not appear in
the “Size” data, are taxed by square footage. Of the 475 listings, 186 are taxed by lot, 9 are taxed
by square footage, and 280 are taxed by acreage.

Property Taxed by Square Footage

Of the 9 listings taxed by square footage, 4 parcels are less than ten thousand square feet; 2
parcels are between ten-thousand and twenty-thousand square feet; 1 parcel is between twenty-
thousand and thirty-thousand square feet; 1 parcel is between forty-thousand and fifty-thousand
square feet; and 1 parcel is between sixty-thousand and seventy-thousand square feet. The
average square footage for these listings is 18,779.56 sq. ft. The median square footage for these
listings is 10,038 sq. ft.
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Number of
Taxed by Sq. Footage Listings
Less than 10k sq. ft. 4
10k sq. ft. but less than 20k sq. ft. |2
20k sq. ft. but less than 30k sq. ft. | 1
30k sq. ft. but less than 40k sq. ft. | 0
40k sq. ft. but less than 50k sq. ft. | 1
50k sq. ft. but less than 60k sq. ft. | 0
60k sq. ft. but less than 70k sq. ft. | 1
Total 9
Average Sq. Footage 18,779.56
Median Sq. Footage 10,038

Property Taxed by Acreage

Of the 280 listings taxed by acreage, 39 parcels are less than 1 acre; 154 parcels are more than 1

acre but less than 10 acres; 37 parcels are more than 10 acres but less than 20 acres; 12 parcels

are more than 20 acres but less than 30 acres; 6 parcels are more than 30 acres but less than 40

acres; 3 parcels are more than 40 acres but less than 50 acres; 5 parcels are more than 50 acres

but less than 60 acres; 5 parcels are more than 60 acres but less than 70 acres; 2 parcels are more

than 70 acres but less than 80 acres; 6 parcels are more than 80 acres but less than 90 acres; 3

parcels are more than 90 acres but less than 100 acres; and 8 parcels are 100 acres or greater. The ‘
average acreage for these listings is 9.42668. The median acreage, however, is 1 acre. The

smallest parcel listed was 0.01 acre and the largest listed was 197.14 acres.

Taxed by Acreage Number of Listings
Less than | acre 39

| acre but less than 10 acres 154

10 acres but less than 20 acres 37

20 acres but less than 30 acres 12

30 acres but less than 40 acres 6

40 acres but less than 50 acres 3

50 acres but less than 60 acres 5

60 acres but less than 70 acres 5

70 acres but less than 80 acres 2

80 acres but less than 90 acres 6

90 acres but less than 100 acres 3

100 acres or greater 8
Total 280
Average Acreage 9.42668
Median Acreage 1
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[t is apparent from this initial data that heirs’ property occurs regardless of the total size or
acreage of the property. However, it is clear that heirs’ property occurs more frequently where
the property at issue is less than 10 acres in overall size. This may be due to the fact that there are
more people, in general, who own less than 10 acres of property than those people who own 10
acres or more. However, there are other factors which may contribute to this trend that are
unknown at this time and which need to be further examined.

¢. Value of Heirs’ Property

The total tax value of each property listing was determined by adding the land value to the
building value, if a building is on the property. The majority of parcels of heirs’ property in
Orange County have a tax value less than $50,000. Of the total 475 listings, 53.05% have a total
tax value of less than $50,000; and 23.58% have a total tax value greater than $50,000 but less
than $100,000. The average tax value of all of the listings was $73,411.59. The median tax value
was $44,840.80. Of the 475 total listings, 252 listings had a tax value less than $50,000; 112
listings had a tax value between $50,000 and $100,000; 46 listings had a tax value between
$100,000 and $150,000; 33 listings had a tax value between $150,000 and $200,000; 10 listings
had a tax value between $200,000 and $250,000; 9 listings had a tax value between $250,000
and $300,000; 4 listings had a tax value between $300,000 and $350,000; 6 listings had a tax
value between $350,000 and $400,000; and 3 listings had a tax value greater than $500,000. The
greatest value listed was $1,970,216; the small value listed was zero (0).

Total Tax Value (Land + Buildings) Number of Listings
Less than to $50k 252
Greater than $50k and less than $100k 112
Greater than $100k and less than $150k 46

Greater than $150k and less than $200k 33

Greater than $200k and less than $250k 10

Greater than $250k and less than $300k 9

Greater than $300k and less than $350k 4

Greater than $350k and less than $400k 6

Greater than $400k and less than $450k 0

Greater than $450k and less than $500k 0

Greater than $500k 3

Total 475
Average Tax Value $73,411.59
Median Tax Value $44,840.80
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d. The Heirs

The data provided by the Orange County Land Records Office includes the name of the decedent
whose heirs now own the property. Many of the listings do not contain the name(s) of the heirs
with an interest in the property, but the list does identify 257 heirs or persons paying taxes on the
property. We have begun attempting to contact some of the known heirs in order to interview
them, but due to time constraints, we have been unable to interview any of the heirs at this time.
Despite that we only have 257 known heirs at this time; it should not be difficult to identify the
unknown heirs, although it will be tedious and time-consuming. The data includes the address of
the person paying taxes on the property for each listing; this can be used to identify and contact
the unknown heirs.

e. Households

According to the U.S. Census Bureau’s 2006 American Community Survey, there are a total of
forty-eight thousand five-hundred twenty-two (48,522) occupied housing units in Orange
County. Of these, twenty-nine thousand one-hundred ten (29,110) are owner-occupied; and
nineteen thousand four-hundred and twelve (19,412) are renter-occupied.

f. Location of Heirs’ Property Parcels

Using the Google Earth GIS program, SCSJ mapped every parcel for which we had a street
address, in an attempt to determine the geographic distribution of heirs’ property in the county.
Unfortunately, there were approximately 230 parcels that we could not map. Thus, the maps we
have so far over-emphasize the more urban areas of the county where street addresses are
available for parcels. Nevertheless, with more than half the county’s heirs’ property parcels
mapped, the usefulness of this tool is apparent. We mapped the parcels using the county’s Parcel
Identification Number (PIN) for that parcel as the label. The maps in Appendix 1 to this report
demonstrate how this mapping of heirs’ property parcels can be useful in determining the extent
of the problem. With additional time, we could obtain coordinates for the parcels without
addresses and complete a fuller map.

IV.  Extent of Partition Sales in Orange County

In order to quantify the extent to which the loss of heir’s property is affecting families in Orange
County, records dealing with the partition or selling of heirs’ property were examined from the
years 2003-2008, totaling approximately 600 case files. The number of such actions has
increased in the past two years. The partition records are found in the Special Proceedings files.
In addition to petitions to partition land, there were also estate proceedings that involved the sale
of heirs’ property. These did not involve the partitioning of land, but could still result in the loss
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of family property. During this time period, from January 2003 to October 2008, there were a
total of 51 partition and/or estate sales cases. The primary documents within the file that we
reviewed included the Petition, and the amended version if one existed, the Reports of Sale, the
Confirmation of the Report of Sale, and the court’s final Order, if one existed. Some files were
more extensive than others in that they contained a copy of the deed to the land in question.

a. Findings/Outcomes
Difficulties of Contacting Heirs

One major difficulty we encountered in attempting to interview the heirs was that, even where
the heirs were identified, the contact information for those heirs was unavailable or incorrect.
The list did not provide the phone numbers of the person paying property taxes, but it did
provide an address. Based on this address, we utilized an internet directory to obtain the phone
numbers of the person paying property taxes. We did eventually obtain accurate contact
information for some of the heirs; however, none were available when called initially and when
we were able to leave a message, none of our calls were returned.

The first step towards ensuring the protection of heirs’ property is to determine the particular
needs and concerns of the heirs holding property in Orange County. Attempting to contact the
heirs individually by telephone and interview them regarding their respective interests has
proven to be an ineffective method of identifying concerns that property owners may have.

FEstate Proceedings

The files from 2007 and 2008 contained the most Petitions for Possession and Control of Land.
Most of these petitions were filed by the Administrator or Executrix of the estate. These cases
primarily dealt with the estate of someone who was in debt at the time of their death, with or
without a will, and their land needed to be sold to create assets to help pay off that debt. In one
case, the Petitioner was paying out of her own pocket. In 2007, the number of Petitions to
Partition was about equal with the Petitions to Control Land, but in 2008 there were more
Petitions for Control of Land than there were Petitions for Partition. Only a couple cases
involved a minor child and required the appointment of a Guardian ad Litem. In those cases
where the land was sold, and there were leftover assets, the minor’s share was held in a bank
until they reached age eighteen. Interestingly, the time between the death of the landowner and
the Administrator qualifying to act on behalf of their estate could range from a couple months to
almost a year. This may be an indication of some families not being able to save their land in
time. Almost every case that ended with land being sold involved the attorney for the Petitioner
also serving as the Commissioner for the sale. There was one case where the Petitioner was also
an attorney and performed the Commissioner duties.
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Property Details

Almost all of the partition records dealt with land that is in Chapel Hill, Hillsborough, and
Cheeks and/or Cedar Grove Townships. For Cheeks and Cedar Grove, it is worth mentioning
that usually the township was only named was when there was no exact address for the property.
Even when there was no exact address listed, a Parcel Identification Number (PIN) was usually
included. The only main exceptions I found were in 2008 when the property was listed as a lot
containing a residence or described as a “certain tract or parcel of land” using coordinates and
landmarks. One of the larger pieces of land involved in a partition action measured over 85
acres.

Attorney and Court Fees

As stated above, the attorney for the Petitioner was almost always the Commissioner. The
Commissioner’s fee was usually listed in the file, but that was not the case for the attorneys’
fees. When they were listed, the attorneys fees’ usually came out of the proceeds from the sale
of the land, if it occurred, much like the Commissioner’s fee. Some attorneys provided a
complete breakdown of all the costs involved in the Petition action. Indeed, in one 2004 file, the
attorney detailed the costs down to the film developing necessary to show pictures of the
property being sold. There were a few attorneys’ names who appeared frequently as
representatives for the Petitioner. These were John D. Loftin, Samuel Coleman, and Douglas
Hargrave. The Respondent rarely had an attorney.

Partition In-Kind versus Partition Sales

Since most Petitioners asserted that it was not possible to partition the land without substantial
injury, they requested it be sold. There was one case where the Petitioner did feel the land could
be divided, but it involved tenants-in-common living in the four residences on the land in
question. That case was dismissed.

b. Attorney Interview

On October 29, 2008, we conducted a telephone interview with an attorney who has handled
heirs’ property cases in Orange County. We enquired about his experience in practice dealing
with heirs’ property issues and his general impression of the issue. Generally he was aware that
many heirs’ property cases often involve African-American families who initially received the
property after the Civil War. Although the land was originally used primarily for farming, he felt
that the more recent trend has been for newer generations of family members to seck a sale,
rather than hold onto the land. He noted that in Orange County property values and development
have dramatically increased since the 1990’s, making a sale more profitable. The reverse-side of
this is that, as property values rise, so do property taxes. He stated that much of the land around
Chapel Hill and Hillsborough used to be owned by African-Americans, but that the recent
increase in property taxes has contributed dramatically to the loss of this land.

10|Page
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We asked what could be done to combat the problems associated with heirs’ property, and he
replied that he was “not certain it’s a problem; per se.” He felt that there was no reason to believe
that heirs holding property as tenants in common do not receive a fair value for the land when
sold in a partition sale. He posited that the real problem was that heirs who receive money from
sales of their property do not know how best to manage and invest it. He suggested that the heirs
who sell their land could benefit from financial counseling to assist with money-management

~ after the land has been sold.

c. Public Meeting Presentation

We presented an early version of this report’s findings to a meeting of the Orange County
Commission for Women. At that presentation, it was clear that some members had personal
experience with the issue of heirs’ property, but that in general, people did not have general
knowledge about the consequences of property owners dying without a will and leaving property
to heirs as tenants in common. Orange county residents are not aware of the prevalence of heirs’
property in the county and its implications for being able to maintain family land as a valuable
asset.

V. Conclusions

From this review of the incidence of heirs’ property in Orange County and the experience with
partition sales and estate sales of such land over the past five years, it is clear that there are many
more parcels held as heirs’ property than anyone would have expected. At the same time, the
number of partition sales has been fairly low in the past but has been rapidly increasing in the
past two years.

The occurrence of heirs’ property is not unique to specific regions of the county. However, it is
also clear that Chapel Hill, Cheeks, and Hillsborough Townships all experience much greater
occurrences of heirs’ property than do Little River, Cedar Grove, Eno, and Bingham Townships.
This may be due in part to the fact that these three townships have the highest populations.
However, when one takes into account the population of each township it becomes clear that
Cheeks, Cedar Grove, and Little River have a higher rate of heirs’ property issues per capita.

Furthermore, it is also obvious that heirs’ property occurs no matter the total size/acreage of the
property (the smallest listing was 0.01 acre and the largest listing was 197.14 acres). However, it
is clear that it more frequently involves property that is less than 10 acres in overall size. This,
however, may be due in part to the fact that, in general, there are more people that own less than
10 acres of property than those that own 10 acres or more. '

While we were unable to contact individual landowners, discussions with Orange County
residents indicated that generally people are not aware of the need for estate planning, and do not
realize how owning land as tenants in common can create risks of the land being sold by one
family member. There is a general lack of knowledge about partition sales and how they can be

11|Page



Fair Housing and Heirs’ Property in Orange County, North Carolina

avoided. In addition, further research and outreach needs to be done to determine whether
minority landowners, in particular, appreciate how they may be able to protect their family’s land
by alternative ownership structures such as LL.C’s, that provide all family members with the
incentive to contribute to the maintenance of the land and benefit all from the asset it thereby
creates for them.

VI. Recommendations

From this preliminary study, it is clear that Orange County has a great opportunity to address the
issue of heirs’ property at a relatively early stage before it becomes a more serious problem. We
have the following recommendations:

1. Community Outreach and Education

a. Contact and interview families that own heirs’ property in Orange County by
hosting workshops for residents that provide them with information about heirs’
property and partition actions, and provide them resources to make informed
decisions about how they can best protect their land. Because each family’s
circumstances are different, the issues associated with heirs’ property may not be
identical for every family. Therefore, it is important that diligent efforts be made
to contact the heirs so that their unique issues and concerns can be identified and
addressed.

b. Create outreach materials concerning heirs’ property issues and ways to address
them, tailored to Orange County residents, and make these materials widely
available to residents.

c. Provide information about resources for families to obtain assistance with
resolving conflicts without resorting to partition sales. Mediation services are
often a valuable resource to heirs in conflict over how to use their land or facing a
possible partition sale.

2. Further Research

a. Obtaining fuller data about the exact location of each of the 475 parcels of heirs’
property in the County and supplementing the mapping of these parcels would be
of assistance to planners as well as advocates in identifying where these parcels
are concentrated and how to best reach heirs’ property owners.
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b. Additional research should be done to determine whether, as anecdotal evidence
suggests, heirs’ property disproportionately impacts African-American residents
of the county and whether it contributes to the racial wealth gap in the county.
Appendix 2 contains reports from research conducted by the USDA in 2005 and
by the Alabama Agricultural Experiment Station in 2007. While both of these
involve areas that are more rural than Orange County, it is clear from our
preliminary study that heirs’ property is extensive in Orange County and thus
deserves greater attention.
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Appendix 1 — Maps

Showing Heirs’ Property Parcels

With Street Addresses

1. Orange County

2. Chapel Hill

3. Hillsboro
4. Selected blocks in Hillsboro

5. Cheeks Township
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Fair Housing and Heirs’ Property in Orange County, North Carolina

Appendix 2

Research in Other States

1. Report of Research by USDA in 2005: see Department of
Agriculture, Rural Business-Cooperative Service, Rural Utility
Service, “Heir Property”, 72 Fed. Reg. 1190 (January 10,
2007), available at:
http://bulk.resource.org/gpo.gov/register/2007/2007 01190.pdf

2. Alabama Agricultural Experiment Station, “Heir Property:
Legal and Cultural Dimensions of Collective Ownership”,
Bulletin 667, May 2007, available at:

http://www.ag.auburn.edu/aaes/communications/bulletins/bull
667.pdf
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Summary of Presentation by Anita S. Earls January 9, 2009
North Carolina General Assembly Partition Sales Study Committee Raleigh, North Carolina
A. Context

Nationally, estimates are that African-American land ownership has decreased from as much as 19
million acres in 1910 to 1.5 million acres in 1997. While there is no single explanation for this fact, it is
certain that partition sales of land owned as heirs’ property is one way in which land is transferred from
African-American families to non-minority owners.

It is also true that nationally the average African-American family has about 60 percent of the income of
an average white family and only 18 percent of the wealth of the average white family. Thus, there is a
significant gap in the level of wealth between white and black families that goes well beyond the gap in
family incomes. Because land ownership, including equity in a home, is a major component of non-
financial assets for families, the loss of land can be a major contribution to the racial wealth gap that
exists in this country.

B. Research on Heirs’ Property in Orange County ~
At the request of the Orange County Office of Human Rights and Relations, the Southern Coalition for
Social Justice investigated the extent to which land in that county is owned as heirs’ property. Our
primarily purpose was to learn whether there is a potential risk of land loss because of the ownership
structure and whether such land loss would impact home ownership by minority families in the county.
In a preliminary survey of register of deeds records and special proceedings files from January 2003 to
October, 2008, we found:

1. Currently there are 475 parcels of heiars’ property in Orange County.

2. Most of the parcels are less than ten acres in size, but eight are over 100 acres and another
ten are between 80 and 100 acres in size.

3. The more rural areas of the county have, per capita, more heirs’ property, but there are
parcels held as heirs’ property throughout the county.

4. The median tax value of heirs’ property parcels is $44,840; the average tax value is $73,411.
Over half of the parcels have tax values of less than $50,000 and most parcels have tax
values of less than $100,000.

5. There are two main ways that families lose heirs’ property through a sale: when the
property is sold to pay debts of an co-tenant after their death and when one co-tenant
seeks partition.

6. Examining over 600 special proceedings files, we found 51 cases in which parties sought to
sell heirs’ property, either in the administration of a decedent’s estate or through a partition
action.

7. The number of proceedings dealing with either partition sales or sales of heirs’ property to
satisfy the debts of an estate filed in 2007 and through October, 2008 was significantly
higher than in prior years (24 of the 51 cases).

8. Where the file indicated that a commissioner was appointed, the Petitioner’s attorney was
almost always the commissioner. In one case the Petitioner, an attorney representing
himself, was also the commissioner for the sale.

SQ Sj southerncoalition.org Empowering people and communities who change the world

SCS] is a 501(c)(3) nonprofit organization.
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C. Two Case Studies of Partition Actions — New Hanover County

Sidberry Family, File No. 03 SP 0726

Two of 19 Sidberry heirs filed a partition action relating to property that had been in their family since
1871. The property consisted of 8.8 acres in Wilmington, New Hanover County near Market Street. It
was described as “virtually undeveloped land in an area that has been developed for both commercial
and residential purposes” in the pleadings. A 1911 will devised the property to the Sidberry and the
Wallace children. However, the Wallace children have not been heard of since 1911. Nevertheless,
through the partition action the property was sold for $495,000 and $254,652.47 was placed in a trust
account with the clerk of court for the unknown heirs of the Wallace children. Before the remaining
funds were distributed among the Sidberry heirs, who have been taking care of the property for the last
90 years, $21,546 was given to the attorneys, $3,000 to the commissioner, and $49,500 for real estate
commission. The Sidberrys originally sought to clarify that one of them could place a trailer on the
property. Today they believe they have been dispossessed of their rightful inheritance and have
retained counsel to seek to recover the amount placed in trust for the unknown heirs.

Freeman Beach, LLC v. Freeman Heirs, File No. 08 SP 1038

In dispute are approximately 180 acres of undeveloped waterfront property at the northern end of
Carolina Beach. The original owner of the land was a man named Alexander Freeman. He is
remembered today as a notable free black man during slavery times and an incredibly brilliant
entrepreneur-agriculturist. Unlike many of his era, Alexander Freeman created a Will in 1854,
Alexander’s Will left the 185 acres he owned to his son, Robert Bruce Freeman. Upon Alexander’s
death, which is believed to be sometime around the beginning or during the Civil War, between 1860-
1865, Robert Bruce Freeman became the owner in fee simple at the approximate age of 24.

During his life, Robert Bruce Freeman took two wives, Catherine Ann Davis and Lena Swain. In total, he
fathered possibly 19 or 20 children between the two marriages. When Robert later died intestate in
1902, the property was divided between all of his children and his second wife.

In the 20%" century, Freeman Beach was well-known as the beach, across from Seabreeze, where African-
Americans could enjoy the ocean front. Present-day Freeman family members have many memories of
their ancestors fishing from the beach and enjoying the natural beauty of the area. The City of Carolina
Beach has converted 143 acres of the ocean-front beach to a park known as Freeman Park.

" The partition action is filed by a developer, who claims to own approximately 72% interest in the land
through what appears to have been a judgment on a defaulted loan in the 1940’s by some of Robert
Freeman’s heirs, and through very recent purchases of other heirs’ interests. The remaining family
members are looking for a way to preserve something of their heritage and keep some portion of the
land undeveloped.

The clerk appointed a guardian selected by the Petitioner, to represent the unknown heirs as well as
known heirs, of Robert Bruce Freeman.

Page 2
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D. Recommendations

Based on our experience, we recommend that the Partition Sales Study Commission make the following
crucial changes to North Carolina’s Partition Law.

1. Require consideration of specific factors in determining whether partition in kind or sale of
the land will be ordered.

Case law holds that tenants in common are entitled to actual partition so that they might enjoy their
share. See, e.g., Kayann Properties, Inc. v. Cox, 268 N.C. 14, 149 S.£.2d 553 (1966). Moreover, partition
in kind is to be favored over sale. Phillips v. Phillips, 37 N.C. App. 388, 246 S.E.2d 41, cert. denied, 295
N.C. 647, 248 S.E.2d 252 (1978). However, because N.C. Gen. Stat. §46-22 defines “substantial injury”
solely in terms of the fair market value of each share, the practice is to ignore other injuries that might
obtain from the sale. Land has always been considered unique, and the law has recognized non-
economic ties to a specific piece of property as inherent to the rights of ownership. Parcels of land are
not fungible, even if they have the same fair market value. Non-economic factors should be specified in
the statute, including, but not limited to:

Historical and cultural value of the land to the co-tenants

- Use of the property to sustain the livelihood of any co-tenant
- Whether there is a family homestead on the property

- Whether any co-tenant visited, invested in, cared for or contributed to the upkeep of the
property.

2. Establish a statutory procedure for co-tenants who oppose a sale to buy-out other co-tenants
that includes a court-obtained neutral appraisal.

Family members may be able to obtain sufficient funds to buy-out the petitioning party, but not be able
to retain the land if there is a partition sale. In addition, a neutral party should obtain the appraisal to
determine the buy-out price. ’

3. Eliminate opportunities for conflicts of interest.

The statute should specify that the petitioner’s attorney should not be the commissioner for a sale, and
the petitioner should not be allowed to choose a guardian for unknown heirs before the respondents
have had an opportunity to appear in the case.

4. Increase the time to respond to a petition.

Respondents should have 30 days after service to respond to a Petition for Partition.

Page 3
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RECOMMENDATIONS TO THE PARTITION SALES STUDY COMMITTEE

Mark Dorosin
Senior Attorney
UNC Cente.r for Civil Rights

~ As the Partition Sales Study Committee reviews the statutes governing partition sales in

North Carolina and considers possible revisions to those statutes, the following substantive and '
procedural changes are proposed for the Committee’s consideration:

1. Give Parties Opposed to Partition the Right to Purchase the Petltloner s Factional

Interest (“Buyout Option”)

Under current law, if the court determines that the property should be sold (rather than
partitioned in kind), the entire property is offered at auction. In order to maintain their
ownership interests, parties opposed to the partition must bid on the property as a whole,
which is often impossible for low-wealth landowners or owners whose equity value in the
land is limited by the fractional ownership of the tenancy in common.

A buyout option allows parties opposed to partition to purchase only the fractional
portion of the petitioner’s interest, and thereby retain their respective interests in the land,
while also allowing the petitioner to realize the direct economic benefit of the fractional
interest owned. This revision specifically addresses situations in which petitioners
(including speculators or other strangers in interest) initiate the partition process with the
intent of securing title to the entire property and dispossessing existing co-tenants.

Strengthen Existing Statutory Provisions Against Potential Conflicts of Interest -

The North Carolina partition statutes provide that commissioners appointed by the court
will oversee the partition process, and N.C.G.S. § 46-7 specifically states that
commissioners be “disinterested.”. In many instances however, particularly in smaller
and more rural communities, the petitioner’s attorney also is appointed as the
commissioner, and in some cases collects both attorney’s fees and commissioner’s fees.

While a dual appointment may not in and of itself constitute a conflict of interest, it
contradicts both the language and intent of the existing statute and increases the _
appearance of conflict. Given the recognition of potential conflicts reflected in the current

1



statutory language, the fundamental property rights at issue in these matters, and the
historical and emotional legacy often tied to heirs property, the statute should be amended
to expressly state that legal counsel of any party in a partition action are ineligible to also
serve a commissioner. Additionally, the statute also should enumerate certain classes of
persons who should be prohibited from purchasing the property if it is sold, including the
commissioners, legal counsel of any party, or appraisers retained during the partition
process. ~

. Prohibit the Assessment of Attorney’s Fees Against Parties Opposed to Partition

Attorney’s fees are frequently awarded in partition cases. These fees (as well as other
costs associated with the action) are deducted from the proceeds of sale of the land before
co-tenants are paid their proportional share. As such, parties opposed to the partition sale
and who become dispossessed of their interest as a result of the partition sale are forced
to subsidize the costs of their own loss. This injury is compounded by the fact that these
properties often sell at below market values.

In light of these substantial inequities, the award of attorney’s fees against the interests of
any party that opposes partition should be eliminated.
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RECOMMENDATIONS FOR MODIFYING NORTH CAROLINA’S
PARTITION STATUTE

Enhance Notice Requirements

Institute requirements to enhance the probability that all individuals with an
ownership interest in property receive notice by 1) requiring plaintiffs in partition
actions to enumerate the efforts made to find the owners utilizing readily available
sources and technology, including the Internet and 2) when service by publication is
used, mandating the inclusion in the notice of both the property’s street address as
well as its legal description.

Given the fractionated nature of heirs’ property, particularly as successive generations
. pass, it is both challenging and necessary to ensure that all cotenants are made aware of
partition proceedings which could affect their interest in the property.

Provide Buyout Option for Partition Sale Opponents and a Neutral Appraisal

Allow partition opponents to buy out the petitioner’s interest when a partition in
kind is not possible.

Allowing a buyout balances the equities among all parties involved in the partition

action: the petitioner is able to receive compensation in exchange for his/her interest in
the property while the partition opponents are able to retain ownership.

The court should obtain a neutral appraisal of the property.

Prior to any ordered sale including that through a buyout, the court should obtain a
neutral appraisal of the property and parties should be allowed to submit their own

appraisals for consideration.

Enumerate Factors for Evaluating Actual Partition (Partition in Kind) vs. Partition Sale

Require the following factors to be taken into consideration when weighing the
choice between actual partition and partition by sale:

@
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(1)  use of the property for the livelihood of any cotenant;

(2) noneconomic uses and value of the property to the cotenants;

(3) existence of a homestead on the property;

4) length of any familial retention of the property and the interest and
ability of any cotenant to continue the retention;

5 length of time and the extent to which each cotenant resided at, took care
of, or contributed to the upkeep of the property; and

(6) extent to which each cotenant visited, spent time with, or provided care or
companionship to the owners or residents of the property, and the extent
and nature of any long-term relationship that existed between each
cotenant and the owners or residents of the property.

Currently, the court can decline to divide the property if any of the parties to the partition
action would be “substantially injured” by a division, which is defined in terms of
whether any cotenant will experience a reduction in fair market value of their share of the
property. See N.C. Gen. Stat. § 46-22. Looking at factors-beyond market value would be
consistent with the equitable nature of a partition proceeding. Henson v. Henson, 236
N.C. 429, 72 S.E.2d 873 (1952) (type of proceeding).

' Provide Guidance on Assessment of Attorney’s Fees

Sale opponents should be affirmatively shielded from the assessment of attorney’s
fees when a forced sale occurs.

Currently, the issue of the assessment and apportionment of reasonable attorney’s fees is
left to the court’s discretion. See N.C. Gen. Stat. § 6-21(7). Affirmatively shielding
partition sale opponents from the assessment of attorney’s fees when a forced sale occurs
would be a balanced approach, which recognizes that such dispossession is not a benefit
for which one should pay.
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The Joint Legislative Partition Sales of Real Property Study Committee

From: Kim Crouch, Real Property Section of the North Carolina Bar Association
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David Ferrell, North Carolina Land Title Association

Comments on Partition Sales of Real Property

Date: January 6, 2009

The current partition sales system has stood the test of time and should not be
altered to favor any individual or group over another. It is an equitable and
expeditious method for co-owners of property to resolve differences without
expensive, protracted, adversarial litigation. This is true because partition is an

absolute right without regard to percentage of ownership.

All parties are adequately protected by the current law because they may
either institute or defend a partition action and all are entitled to participate in any
public sale. Co-owners already have the right to offer privately to purchase other
co-owners' interests or to purchase at public sale. The interests of any owner who
is not joined in the proceeding are not affected by the proceeding.

Below are some additional reasons against modifying the current partition
sales statute:

Based on existing law, the partition proceeding gives preference to an

actual division of the land so long as it can be done without causing

substantial injury to any of the parties. If such a division cannot be
accomplished, ther and only then is a sale allowed.

The current law regarding partition proceedings provides a fair and
relatively inexpensive method for resolving these disputes.

Modification of the present statute in a manner similar to that proposed by
H1309 and S963 in the 2005 legislative session or to H1527 and H1588 in
the 2007 legislative session would add a significant amount of
unnecessary time and inefficiency to the process and prevent parties from
exercising their rights.

Modification to the statute along the lines proposed in the 2005 and 2007
legislative sessions would create significant additional costs to the parties
such as: delays while appraisers are selected and testifying against each
other in evidentiary hearings; additional attorneys® fees, appraisal fees,
and loss of leisure or work time by parties being required to appear at
court proceedings.
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e Modification to the statute along the lines proposed in the 2005 and 2007 Ieglslanve
sessions would convert a simple process into a complex process.

e Current law favors a public sale if an actual partition cannot be had. Public sales should
be encouraged since public sales and a free market tend to be the ultimate arbiter of fair
market value. Although, under current law, the Clerk may order a private sale, this only
happens upon proof that the price is fair to all partles unless the parties all consent and
even then the process is subject to upset bid. Fairness demands that every co-owner have
an equal opportunity to buy or to sell and receive fair market value. This is always an
option because any party may submit an upset bid.

In summary, the changes recently proposed would add more prob!ems delays and expense to
the current partition proceeding process and unnecessarily burden family members. This issue is
of great significance to property owners in North Carolina and we thank you for your time and
attention to this matter,




(UNVERIFIED DATA) NC CIVIL CASE PROCESSING SYSTEM (VCAP) CASES 1
ANALYSIS OF CASES WITH A PARTITIONS ISSUES

STATEWIDE (ALL COUNTIES)

[FY2005/2006|FY2006/2007|FY2007/2008|

I
| | === e Fommmmm e |
| | CASES | CASES | CASES |
fm Fmmmmmmmm oo e tommmmmmmmo |
| FAFR FILED | 118 151 169
|FAFR: CS-CLOSED STATUS | 8| 8l 2|
| FAFR: DN-DENIED | 0l 1 0]
| FAFR: GW-GRANTED IN WHOLE OR PART | 88| 111] 135]
| FAFR: RE-RECORDED | 21| 28| 33|
| FAFR: DISPOSED | 117§ 148 170}
| FAFR: END ENDING | 12 15] 14|
| PART: FILED | 575 5601 5571
| PART: CS-CLOSED STATUS | 71| 571 81|
4 PART: DN-DENIED ’ | 5] 2| _ 1
| PART: GW-GRANTED IN WHOLE OR PART- | 171} 185/ 202
| PART: ID-INVOLUNTARY DISMISSAL | 81 16| 26/
| PART: PE-PENDING ORDER | ol of 1
| PART: RE-RECORDED | 40| 511 39|
| PART: ST-STAYED (SYSTEM ENTERED) | 1 0l 0l
| PART: VD-VOLUNTARY DISMISSAL/SETTLEMENT| 132] 155 155
| PART: WM-ABANDONED WITHDRAWN OR MOOT | 31 9| 14|
| PART: DISPOSED | 431 475 519
| PART : END ENDING | 1,354 1,439] 1,477
| REOS : FILED ! 156 161} 163|
|REOS: CS-CLOSED STATUS | 4| 6l 2]
|REOS: GW-GRANTED IN WHOLE OR PART | 6l 4| 71
|REOS: RE-RECORDED | 142 153 147|
|REOS: WM-ABANDONED WITHDRAWN OR MOOT | ol 0f 2|
| REOS : DISPOSED | 152] 163] 158
| REOS : END ENDING | 29| 27| 32|
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Chapter 46.
Partition.
Article 1.
Partition of Real Property.

§ 46-1. Partition is a special procceding,

Partition under this Chapter shall be by special proceeding, and the procedure shall be
the same in all respects as prescribed by law in special proceedings, except as modified
herein. (1868-9, c. 122, s. 33; Code, s. 1923; Rev., s. 2485; C.S., s. 3213))

§ 46-2. Venue in partition.

The proceeding for partition, actual or by sale, must be instituted in the county where
the land or some part thereof lies. If the land to be partitioned consists of one tract lying
in more than one county, or consists of several tracts lying in different counties,
proceedings may be instituted in either of the counties in which a part of the land is
situated, and the court of such county wherein the proceedings for partition are first
brought shall have jurisdiction to proceed to a final disposition of said proceedings, to the
same extent as if all of said land was situate in the county where the proceedings were
instituted. (1868-9, c. 122, s. 7; Code, s. 1898; Rev., s. 2486; C.S., s. 3214; Ex. Sess.

1924, c. 62,s. 1.)

§ 46-3. Petition by cotenant or personal representative of cotenant.

One or more persons claiming real estate as joint tenants or tenants in common or the
personal representative of a decedent joint tenant, or tenant in common, when sale of
such decedent's real property to make assets is alleged and shown as required by G.S.
28A-17-3, may have partition by petition to the superior court. (1868-9, c¢. 122, s. 1;
Code, s. 1892; Rev., s. 2487; C.S., s. 3215; 1963, c. 291, s. 2; 1985, c. 689, s. 16.)

§ 46-3.1. Court's authority to make orders pending final determination of
proceeding. '

Pending final determination of the proceeding, on application of any of the parties in a
proceeding to partition land, the court may make such orders as it considers to be in the
best interest of the parties, including but not limited to orders relating to possession,
payment of secured debt or other liens on the property, occupancy and payment of rents,
and to include the appointment of receivers pursuant to G.S. 1-502(6). (1981, c. 584, s.

1)

§ 46-4. Surface and minerals in separate owners; partitions distinct.

When the title to the mineral interests in any .land has become separated from the
surface in ownership, the tenants in common or joint tenants of such mineral interests
may have partition of the same, distinct from the surface, and without joining as parties
the owner or owners of the surface; and the tenants in common or joint tenants of the
surface may have partition of the same, in manner provided by law, distinct from the
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mineral interest and without joining as partics the owner or owners of the mineral
interest. In all instances where the mineral interests and surface interest have thus become
separated in ownership, the owner or owners of the mineral interests shall not be
compelled to join in a partition of the surface interests, nor shall the owner or owners of
the surface interest be compelled to join in a partition of the mineral interest, nor shall the
rights of either owner be prejudiced by a partition of the other interests. (1905, c. 90;
Rev., s. 2488; C.S,, s.3216.)

§ 46-5. Petition by judgment creditor of cotenant; assignment of homestead.

When any person owns a judgment duly docketed in the superior court of a county
wherein the judgment debtor owns an undivided interest in fee in land as a tenant in
common, or joint tenant, and the judgment creditor desires to lay off the homestead of the
Judgment debtor in the land and sell the excess, if any, to satisfy his judgment, the
judgment creditor may institute before the clerk of the court of the county wherein the
land lies a special proceeding for partition of the land between the tenants in common,
making the judgment debtor, the other tenants in common and all other interested
persons parties to the proceeding by summons. The proceeding shall then be in all other
respects conducted as other special proceedings for the partition of land between tenants
in common. Upon the actual partition of the land the judgment creditor may sue out
execution on his judgment, as allowed by law, and have the homestead of the judgment
debtor allotted to him and sell the excess, as in other cases where the homestead is
allotted under execution. The remedy provided for in this section shall not deprive the
judgment creditor of any other remedy in law or in equity which he may have for the
enforcement of his judgrment lien. (1905, c. 429; Rev., s. 2489: C.S., s. 3217.)

§ 46-6. Unknown parties; summons and representation.

If, upon the filing of a petition for partition, it be made to appear to the court by
affidavit or otherwise that there are any persons interested in the premises whose names
are unknown to and cannot after due diligence be ascertained by the petitioner, the court
shall order notices to be given to all such persons by a publication of the petition, or of
the substance thereof, with the order of the court thereon, in one or more newspapers to
be designated in the order. If after such general notice by publication any person
interested in the premises and entitled to notice fails to appear, the court shall in its
discretion appoint some disinterested person to represent the owner of any shares in the
property to be divided, the ownership of which is unknown and unrepresented. (1887, c.

284; Rev., 5. 2490; C.S., s. 3218.)

§ 46-7. Commissioners appointed.
The superior court shall appoint three disinterested commissioners to divide and

- apportion such real estate, or so much thereof as the court may deem best, among the
several tenants in common, or joint tenants. Provided, in cases where the land to be
partitioned lies in_more than one county, then the court may appoint such additional
commissioners as it may deem necessary from counties where the land lies other than the
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county where the proceedings are instituted. (1868-9, c. 122, 5. I; Code, s. 1892; Rev., s.
2487; C.S., 5. 3219; Ex. Sess. 1924, ¢. 62, 5. 2.) ‘

§ 46-7.1.- Compensation of commissioners. -
The clerk of the superior court shall fix the compensation of commissioners for the

partition or division of lands according to the provisions of G.S. (-408. (1949, ¢. 975;
1953, c. 48.)

§ 46-8. Oath of commissioners.

The commissioners shall be sworn by a magistrate, the sheriff or any deputy sheriff of
the county, or any other person authorized to administer oaths, to do justice among the
tenants in common in respect to such partition, according to their best skill and ability.
(1868-9, c. 122, s. 2; Code, s. 1893; Rev., s. 2492; C.S., s. 3220; 1945, c. 472; 1971, c.

1185,s.8.)

§ 46-9. Delay or neglect of commissioner penalized.

If, after accepting the trust, any of the commissioners unreasonably delay or neglect to
execute the same, every such delinquent commissioner shall be liable for contempt and
may be removed, and shall be further liable to a penalty of fifty dollars ($50.00), to be
recovered by the petltloner (1868-9, c. 122, 5. 10; Code, s. 1901; Rev., s. 2498; C.S., s.

3221.)

§ 46-10. Commissioners to meet and make partition; equalizing shares.

The commissioners, who shall be summoned by the sheriff, must-meet on the
premises and partition the same among the tenants in common, or joint tenants, according
to their respective rights and interests therein, by dividing the land into equal shares in
point of value as nearly as possible, and for this purpose they are empowered to subdivide
the more valuable tracts as they may deem best, and to charge the more valuable
dividends with such sums of money as they may think necessary, to be paid to the
dividends of inferior value, in order to make an equitable partition. (1868-9, c. 122, s. 3;
Code, s. 1894; 1887, c. 284, s. 2; Rev., s. 2491; C.S., s. 3222; 1995, c. 379, 5. 14(b).)

§ 46-11. Owelty to bear interest.
The sums of money due from the more valuable dividends shall bear interest until

paid. (1868-9, c. 122, s. 8; Code, s. 1899; Rev., s. 2496; C.S., s. 3223.)

" § 46-12. Owelty from infant's share due at majority. :
When a minor to whom a more valuable dividend shall fall is charged with the

payment of any sum, the money shall not be payable until such minor arrives at the age of
18 years, but the general guardian, if there be one, must pay such sum whenever assets
shall come into his hands, and in case the general guardian has assets which he did not so
apply, he shall pay out of his own proper estate any interest that may have accrued in
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consequence of such failure. (1868- 9, ¢. 122, s. 9; Code, s. 1900; Rev., s. 2497; C.5., s.
3224; 1971, ¢. 1231, 5. 1)

§ 46-13. Partition where shareowners unknown or title disputed; allotment of
shares in common. _

If there are any of the tenants in common, or joint tenants, whose names are not
known or whose title is in dispute, the share or shares of such persons shall be set off
together as one parcel. If, in any partition proceeding, two or more appear as defendants
claiming the same share of the premises to be divided, or if any part of the share claimed
by the petitioner is disputed by any defendant or defendants, it shall not be necessary to
decide on their respective claims before the court shall order the partition or sale to be
made, but the partition or sale shall be made, and the controversy between the contesting
parties may be afterwards decided either in the same or an independent proceeding. If
two or more tenants in common, or joint tenants, by petition or answer, request it, the
commissioners may, by order of the court, allot their several shares to them in common,
as one parcel, provided such division shall not be injurious or detrimental to any cotenant
or joint tenant. (1868- 9, ¢. 122, s. 3; Code, s. 1894; 1887, c. 284, ss. 2, 4; Rev., ss. 2491,

2511; C.S,, s. 3225; 1937, c. 98.)

§ 46-14. Judgments in partition of remainders binding on parties thereto.

Where land is conveyed by deed, or devised by will, upon contingent remainder,
executory devise, or other limitation, any judgment of partition rendered in an action or
special proceeding in the superior court authorizing a division or partition of said lands,
and to which the life tenant or tenants, and all other persons then in being, or not in being,
take such land as if the contingency had then happened, are parties, and those unborn
~ being duly represented by guardian ad litem, such judgment of partition authorizing

division or partition of said lands among the respective tenants and remaindermen or
executory devisees, will be valid and binding upon all parties thereto and upon all other
persons not then in being. (1933, c. 215, s. 1; 1959, ¢. 1274,s. 1.)

§ 46-15. Repealed by Session Laws 1959, c. 879, s. 14.

§ 46-16. Partial partition; balance sold or left in common.

In all proceedings under this Chapter actual partition may be made of a part of the
land sought to be partitioned and a sale of the remainder; or a part only of any land held
by tenants in common, or joint tenants, may be partitioned and the remainder held in
cotenancy. (1887, c. 214, s. 1; Rev., 5. 2506; C.S., s. 3227.)

§ 46-17. Report of commissioners; contents; filing.
‘The commissioners, within a reasonable time, not exceeding 60 days after the

notification of their appointment, shall make a full and ample report of their proceedings,
under the hands of any two of them, specifying therein the manner of executing their trust
and describing particularly the land or parcels of land divided, and the share allotted to
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each tenant in severalty, with the sum or sums charged on the more valuable dividends to
be paid to those of inferior value. The report shall be filed in the office of the superior
court clerk: Provided, that the clerk of the superior court may, in his discretion, for good
cause shown, extend the time for the filing of the report of said commissioners for an
additional period not exceeding 60 days. This proviso shall be applicable to proceedings
now pending for the partition of real property. (1868-9, ¢. 122, s. §; Code, s. 1896; Rev.,
s.2494; C.S., 5. 3228; 1949, ¢. 16.)

§ 46-17.1. Dedication of streets.

Upon motion of any party or the commissioners appointed to make division, the clerk
- may authorize the commissioners to propose and report the dedication of such portions of
the land as are necessary as a means of access to any share, or is otherwise advisable for
public or private highways, streets or alleys, and such proposal shall be acted upon by the
clerk as a part of the report and, if approved, shall constitute a dedication. No interest of a
minor or other person under disability shall be affected thereby until such dedication is
~ approved by a judge of the superior court. (1969, c. 45.)

§ 46-18. Map embodying survey to accompany report.

The commissioners are authorized to employ the county surveyor or, in his absence or
if he'be connected with the parties, some other surveyor, who shall make out a map of the
premises showing the quantity, courses and distances of each share, which map shall
accompany and form a part of the report of the commissioners. (1868-9, c. 122, s. 4;

Code, s. 1895; Rev., 5. 2493; C.S,, 5. 3229.)

§ 46-19. Confirmation and impeachment of report.
(a)  If no exception to the report of the commissioners is filed within 10 days, the

same shall be confirmed. Any party after confirmation may impeach the proceedings and
decrees for mistake, fraud or collusion by petition in the cause: Provided, innocent
purchasers for full value and without notice shall not be affected thereby.

(b)  If an exception to the report of commissioners is filed, the clerk shall do one of
the following: : ‘

(1)  Confirm the report;

(2)  Recommit the report for correction or further consideration;

(3)  Vacate the report and direct a reappraisal by the same commissioners; or

(4)  Vacate the report, discharge the commissioners, and appoint new
commissioners to view the premises and make a partition of them.

(c)  Appeal from the clerk to superior court of an order of confirmation of the
report of commissioners is governed by G.S. 1-301.2 except that the judge may take only
the actions specified in subsection (b) of this section and may not adjudge a partition of
the land different from that made by the commissioners. (1868-9, c. 122, s. 5; Code, s.
1896; Rev., s. 2494; C.S., s. 3230; 1947, c. 484, 5. 2; 1999-216, 5. 11.)

§ 46-20. Report and confirmation enrolled and registered; effect; probate.
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Such report, when confirmed, together with the decree of confirmation, shall be
enrolled and certified to the register of deeds and registered in the office of the county
- where such real estate is situated, and shall be binding among and between the claimants,

their heirs and assigns. It shall not be necessary for the clerk of court to probate the
certified papers required to be registered by this section. (18689, ¢. 122, s. 6; Code, s.
1897; Rev., s. 2495; C.S., 8. 3231; 1965, ¢. 804.)

§ 46-21. Clerk to docket owelty charges; no release of land and no lien.

In case owelty of partition is charged in favor of cettain parts of said land and against
certain other parts, the clerk shall enter on the judgment docket the said owelty charges in
like manner as judgments are entered on said docket, persons to whom parts are allotted
in favor of which owelty is charged being marked plaintiffs on the judgment docket, and
persons to whom parts are allotted against which owelty is charged being marked
defendants on said docket; said entry on said docket shall contain the title of the special
proceeding in which the land was partitioned, and shall refer to the book and page in
which the said special proceeding is recorded; when said owelty charges are paid said
entry upon the judgment docket shall be marked satisfied in like manner as judgments are
cancelled and marked satisfied; and the clerk shall be. entitled to the same fees for
entering such judgment of owelty as he is entitled to for docketing other judgments:
Provided, that the docketing of said owelty charges as hereinbefore set out shall not have
the effect of releasing the land from the owelty charged in said special proceeding:
Provided, any judgment docketed under this section shall not be a lien on any property
whatever, except that upon which said owelty is made a specific charge. (1911, ¢c. 9, s. 1;
C.S., s. 3232.) -
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Article 2.
Partition Sales of Real Property.

§ 46-22. Sale in lieu of partition,

(@)  The court shall order a sale of the property dcscrlbcd in the petition, or of any
part, only if it finds, by a preponderance of the evidence, that an actual partition of the
lands cannot be made without substantial injury to any of the interested parties.

(b)  "Substantial injury" means the fair market value of each share in an in-kind
partition would be materially less than the share of each cotenant in the money equivalent
that would be obtained from the sale of the whole, and if an in-kind division would result
in material impairment of the cotenant's rights.

(c)  The court shall speciﬁcally‘ find the facts supporting an order of sale of the
- property.

(d)  The party seeking a sale of the property shall have the burden of provmg
substantial injury under the provisions of this section. (1868-9, ¢. 122, ss. 13, 31; Code,
ss. 1904, 1921; Rev.,, s. 2512; C.S., s. 3233; 1985, ¢. 626, 5. 1.)

§ 46-23. Remainder or reversion sold for partition; outstanding life estate.

The existence of a life estate in any land shall not be a bar to a sale for partition of the
remainder or reversion thereof, and for the purposes of partition the tenants in common or
joint tenants shall be deemed seized and possessed as if no life estate existed. But this
shall not interfere with the possession of the life tenant during the existence of his estate.
(1887, c. 214, 5. 2; Rev., 5. 2508; C.S., 5. 3234.)

§ 46-24. Life tenant as party; valuation of life estate.
In all proceedings for partition of land whereon there is a life estate, the life tenant

may join in the proceeding and on a sale the interest on the value of the share of the life
tenant shall be received and paid to such life tenant annually; or in lieu of such annual
“interest, the value of such share during the probable life of such life tenant shall be
ascertained and paid out of the proceeds to such life tenant absolutely. (1887, c. 214, s. 3;

Rev.,s.2509; C.S,, 5. 3235.)

§ 46-25. Sale of standing timber on partition; valuation of life estate.

When two or more persons own, as tenants in common, joint tenants or copartners, a
tract of land, either in possession, or in remainder or reversion, subject to a life estate, or
where one or more persons own a remainder or reversionary interest in a tract of land,
subject to a life estate, then in any such case in which there is standing timber upon any
such land, a sale of said timber trees, separate from the land, may be had upon the
petition of one or more of said owners, or the life tenant, for partition among the owners
thereof, including the life tenant, upon such terms as the court may order, and under like
proceedings as are now prescribed by law for the sale of land for partition: Provided, that
when the land is subject to a life estate, the life tenant shall be made a party to the
proceedings, and shall be entitled to receive his or her portion of the net proceeds of
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sales, to be ascertained under the mortality tables established by law: Provided further,
that prior to a judgment allowing a life tenant to sell the timber there must be a finding
that the cutting is in keeping with good husbandry and that no substantial injury will be
done to the remainder interest. (1895, c. 187; Rev., 5. 2510; C.S., s. 3236; 1949, c. 34;
1975, c. 476, s. 1; 1997-133, 5. 3.) ,

§ 46-26. Sale of mineral interests on partition.
In case of the partition of mineral interests, in all instances where it is made to appear

to the court that it would be for the best interests of the tenants in common, or joint
_tenants, of such interests to have the same sold, or if actual partition of the same cannot
be had without injury to some or all of such tenants (in common), then it is lawful for and
the duty of the court to order a sale of such mineral interests and a division of the
proceeds as the interests of the parties may appear. (1905, c. 90, s. 2; Rev,, 5. 2507; C.S.,

'5.3237.)

§ 46-27. Sale of land required for public use on cotenant's petition.

When the lands of joint tenants or tenants in common are required for public
purposes, one or more of such tenants, or their guardian for them, may file a petition
verified by oath, in the superior court of the county where the lands or any part of them
lie, setting forth therein that the lands are required for public purposes, and that their
interests would be promoted by a sale thereof. Whereupon the court, all proper patties
being before it, and the facts alleged in the petition being ascertained to be true, shall
order a sale of such lands, or so much thereof as may be necessary. The expenses, fees
and costs of this proceeding shall be paid in the discretion of the court. Mediator fees and
costs of mediation shall be assessed in accordance with G.S. 7A-38.3B. (1868-9, c. 122,
s. 16; Code, s. 1907; Rev., s. 2518; C.S., 5.3238; 1949, c. 719, s. 2; 2005-67,5. 4.)

§ 46-28. Sale procedure.
(a)  The procedure for a partition sale shall be the same as is provided in Article

29A of Chapter 1 of the General Statutes.

(b)  The commissioners shall certify to the court that at least 20 days prior to sale a
copy of the notice of sale was sent by first class mail to the last known address of all
petitioners and respondents who previously were served by personal delivery or by
registered-or certified mail. The commissioners shall also certify to the court that at least
ten days prior to any resale pursuant to G.S. 46-28.1(e) a copy of the notice of resale was
sent by first class mail to the last known address of all parties to the partition proceeding
who have filed a written request with the court that they be given notice of any resale. An
affidavit from the commissioners that copies of the notice of sale and resale were mailed
to all parties entitled to notice in accordance with this section shall satisfy the
certification requirement and shall also be deemed prima facie true. If after hearing it is

- proven that a party seeking to revoke the order of confirmation of a sale or subsequent
resale was mailed notice as required by this section prior to the date of the sale or
subsequent resale, then that party shall not prevail under the provisions of G.S.
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46-28.1(a)(2)a. and b. (1868-9, c¢. 122, ss. 13, 31; Code, ss. 1904, 1921; Rev., s. 2512;
C.S.,5.3239; 1949, ¢. 719, 5. 2; 1985, ¢. 626, 3. 2; 1987 c.282,s. 7))

§ 46-28.1. Petition for revocation of confirmation order.

(a)  Notwithstanding G.S. 46-28 or any other provision of law, an order confi irming
the partition sale of real property shall not become final and eftective until 15 days after
entered. At any time before the confirmation order becomes final and effective, any party
to the partition proceeding or the purchaser may petition the court to revoke its order of
confirmation and to order the withdrawal of the purchaser's offer to purchase the property
upon the following grounds:

(1)  In the case of a purchaser, a lien remains unsatisfied on the property to
be conveyed.
(2)  In the case of any party to the partition proceeding:

a. Notice of the partition was not served on the petitioner for
revocation as required by Rule 4 of the Rules of Civil Procedure;
or

b. Notice of the sale was not mailed to the petitioner for revocation
as required by G.S. 46-28(b); or

C. The amount bid or price offered is inadequate and inequitable
and will result in irreparable damage to the owners of the real
property.

[n no event shall the confirmation order become final or effective during the pendency of
a petition under this section. No upset bid shall be permitted after the entry of the.
confirmation order.

(b)  The party petitioning for revocation shall deliver a copy of the petition to all
parties required to be served under Rule 5 of G.S. 1A-1, and the officer or person
designated to make such sale in the manner provided for service of process in Rule 4(j) of
G.S. 1A-1. The court shall schedule a hearing on the petition within a reasonable time
and shall cause a notice of the hearing to be served on the petitioner, the officer or person
designated to make such a sale and all parties required to be served under Rule 5 of G.S.
1A-1.

(c) In the case of a petition brought under this section by a purchaser claiming the
existence of an unsatisfied lien on the property to be conveyed, if the purchaser proves by
a preponderance of the evidence that:

(1) A lien remains unsatisfied on the property to be conveyed; and

(2)  The purchaser has not agreed in writing to assume the lien; and

(3)  The lien will not be satisfied out of the proceeds of the sale; and

(4) The existence of the lien was not disclosed in the notice of sale of the
property, the court may revoke the order confirming the sale, order the
withdrawal of the purchaser's offer, and order the return of any money
or security to the purchaser tendered pursuant to the offer.

The order of the court in revoking an order of confirmation under this section may not
be introduced in any other proceeding to establish or deny the existence of a lien.

NC General Statutes - Chapter 46 Article 2 ‘ 3
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(d) In the case of a petition brought pursuant to this section by a party to the
partition proceeding, if the court finds by a preponderance of the evidence that petitioner
has proven a case pursuant to a., b., or ¢. of subsection (a)(2), the court may revoke the

* order confirming the sale, order the withdrawal of the purchaser's offer, and order the

return of any money or security to the purchaser tendered pursuant to the offer.

(e)  If the court revokes its order of confirmation under this section, the court shall
order a resale. The procedure for a resale is the same as is provided for an original public
sale under Article 29A of Chapter | of the General Statutes. (1977, c. 833 s. 1; 1985, ¢
626, ss. 3-7;2001-271, 5. 19.)

§ 46-28.2. When bidder may purchase.
After the order of confirmation becomes final and effective, the successful bidder may

immediately purchase the property. (1977, c. 833, s. 3; 1985, c. 626, s. 8.)
§ 46-29. Repealed by Session Laws 1949, c. 719, s. 2.

§ 46-30. Deed to purchaser; effect of deed.
- The deed of the officer or person designated to make such sale shall convey to the

purchaser such title and estate in the property ‘as the tenants in common, or joint tenants,
and all other parties to the proceeding had therein. (1868-9, c. 122, ss. 13, 31; Code, ss.
1904, 1921; Rev. s. 2512; C.S.,s. 3241; 1949, c. 719, 5. 2.)

§ 46-31. Clerk not to appoint self, assistant or deputy to sell real property.

No clerk of the superior court shall appoint himself or his assistant or deputy to make
sale of any property in any proceeding before him. (1868-9, c. 122, s. 15; Code, s. 1906 o
1899, c. 161; Rev.,s. 2513 C.S.,5.3242; 1949, ¢c. 719,s5. 2.)

§ 46-32. Repealed by Session Laws 1949, c. 719, s. 2.

§ 46-33. Shares in proceeds to cotenants secured.
At the time that the order of confirmation becomes final, the court shall secure to each

tenant in common, or joint tenant, his ratable share in severalty of the proceeds of sale.
(1868-9, c. 122, 5. 31; Code, s. 1921; Rev,, s. 2513; C.S., s. 3244; 1977, c. 833, 5. 2.)

§ 46-34. Shares to persons unknown or not sui juris secured.

When a sale is made under this Chapter, and any party to the proceedings be an infant,
non compos mentis, imprisoned, or beyond the limits of the State, or when the name of
any tenant in common is not known, it is the duty of the court to decree the share of such
party, in the proceeds of sale, to be so invested or settled that the same may be secured to

" such party or his real representative. (1868-9, c. 122, s. 17; Code, s. 1908; 1887, c. 284, s.

3; Rev,, s.2516; C.S., s. 3245.)

NC General Statutes - Chapter 46 Article 2 4



Article 4.
Partition of Personal Property.

§ 46-42. Personal property may be partitioned; commissioners appointed.

When any persons entitled as tenants in common, or joint tenants, of personal
property desire to have a division of the same, they, or either of them, may file a petition
in the superior court for that purpose; and the court, if it think the petitioners entitled to
relief, shall appoint three disinterested commissioners, who, being first duly sworn, shall
proceed within 20 days after notice of their appointment to divide such property as nearly
equally as possible among the tenants in common, or joint tenants. (1868-9, c. 122, s. 27
Code, s. 1917; Rev., s. 2504; C.S., s. 3253.) '

§ 46-43. Report of commissioners.
The commissioners shall report their proceedings under the hands of any two of them,

and shall file their report in the office of the clerk of the superior court within five days
after the partltlon was made. (1868 -9, c. 122, 5. 28; Code, s. 1918; Rev., s. 2505; C.S,, s.
3254.)

§ 46-43.1. Confirmation; impeachment.

If no exception to the report of the commissioners making partition is filed within 10
days the report shall be confirmed. Any party, after confirmation, shall be allowed to
impeach the proceeding for mistake, fraud or collusion, by petition in the cause, but
innocent purchasers for full value and without notice shall not be affected thereby. (1953,
c.24.)

§ 46-44. Sale of personal property on partition. .

If a division of personal property owned by any persons as tenants in common, or
joint tenants, cannot be had without injury to some of the parties interested, and a sale
thereof is deemed necessary, the court shall order a sale to be made as provided in Article
29A of Chapter 1 of the General Statutes. (1868-9, c. 122, s. 29; Code, s. 1919; Rev., s.
2519; C.S., 5. 3255; 1949, ¢c. 719,s.2.)

§8§ 46-45 through 46-46. Repealed by Session Laws 1949, c. 719, s. 2.

NC General Statutes - Chapter 46 Article 4 ' 1
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GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 2009
H : D
BILL DRAFT 2009-RNz-1 [v.3] (01/06)
(THIS IS A DRAFT AND IS NOT READY FOR INTRODUCTION)
1/7/2009 3:43:16 PM i
Short Title: Response to Summons in Partitions Cases. (Public)

Sponsors: . Representative Stam.

Referred to:

‘A BILL TO BE ENTITLED
AN ACT TO INCREASE THE PERIOD TO RESPOND TO A SUMMONS IN A
PARTITION CASE FROM 10 DAYS TO 30 DAYS, AS RECOMMENDED BY
THE PARTITION SALES STUDY COMMITTEE.
The General Assembly of North Carolina enacts:
SECTION 1. G.S. 1-394 reads as rewritten:
"§ 1-394. Contested special proceedings; commencement; summons.

Special proceedings against adverse parties shall be commenced as is prescribed for
civil actions. The summons shall notify the defendant or defendants to appear and
answer the complaint, or petition, of the plaintiff within 10 days after its service upon
the defendant or defendants, and must contain a notice stating in substance that if the

- defendant or defendants fail to answer the complaint, or petition, within the time

specified, plaintiff will apply to the court for the relief demanded in the complaint, or
petition. The summons must run in the name of the State, and be dated and signed by
the clerk, assistant clerk or deputy clerk of the superior court having jurisdiction in the
special proceeding, and be directed to the defendant or defendants, and be delivered for
service to some proper person, as defined by Rule 4(a) of the Rules of Civil Procedure.
The clerk shall indicate on the summons by appropriate words that the summons is

- issued in a special proceeding and not in a civil action. The manner of service shall be

as is prescribed for summons in civil actions by Rule 4 of the Rules of Civil Procedure:
Provided, in partition proceedings under Chapter 46 of the General Statutes or where the
defendant is an agency of the federal government, or an agency of the State, or a local
government, or an agency of a local government, the time for filing answer or other plea
shall be within 30 days after the date of service of summons or after the final
determination of any motion required to be made prior to the filing of an answer."

SECTION 2. Article 1 of Chapter 46 of the General Statutes is amended by
adding a new section to read:
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- General Assembly Of North Carolina Session 2009

"§ 46-2.1 Summons.
In partition proceedings initiated under this Chapter the period of time for .
answering a summons is provided in G.S. 1-394."
SECTION 3. This act becomes effective October 1, 2009, and applles to

. partition proceedings filed on or after that date.

Page 2 2009-RNz-1 [v.3] (01/06)



NORTH CAROLINA
WAKE COUNTY

MARY N. KING, widow; JAMES A.
KING, I1I and wife, JOY KING,
ELIZABETH ZIEGLER OSBORNE,
a free trader; CHARLES D. KING
and wife, REBECCA KING;
WILLIAM MacNIDER TROTT and
wife, JEAN L. TROTT; ELIZABETH
NORRIS OETTINGER,

DAVID CRANDALL HARMON, and
wife CAROL HARMON;

Petitioners,

V.

EDWARD MILTON BROUGHTON, and

wife SUSAN BROUGHTON; JOHN NORRIS
BROUGHTON, and wife DEBORAH BROUGHTON
RAYMOND W. CATLETTE, Jr., unmarried;

DORIS R. COLES, widow; EMMA HARMON

CROMARTIE, and husband RICHARD L. CROMARTIE;

WILLA MCKIMMON DICKENS, and husband

WILLIAM DICKENS; JULIA MCMILLAN FALLON, and

husband DENIS G. FALLON; JOHN C. HARMON, 111,

and wife CYNTHIA D. HARMON; BARBARA M. HAYO,
Trustee; DR. GARLAND C. KING, and wife JANICE KING;

JULIE KING LEE and husband THOMAS LEE;
CAROL STREET MCMILLAN LEWIS,

and husband STEVEN C. LEWIS, unmarried;
ARTHUR MCKIMMON, II, widower;

A. ALEXANDER MCMILLAN, JR.,unmarried;
ALEXANDRA MCMILLAN MORDECAI, unmarried
NANCY MARSHALL MANN, and husband JAMES H.
MANN; AMANDA MCMILLAN MELTON, unmarried,;
SUE MARSHALL METTS, widow;

VIRGINIA HULL MCKIMMON NOELKE,

and husband WALTER NOELKE;

AVERY G. NORRIS, JR., and wife SHARON
NORRIS; DONALD O. NORRIS, and wife

CONNIE NORRIS; ELIZABETH M. NORRIS,
widowed; FLORA C. NORRIS, unmarried; PETER
RAYMOND NORRIS, and wife MARTHA H. NORRIS;
RICHARD L. NORRIS, and wife BONNIE NORRIS;
“HAPPY” LOGAN GEARY OETTINGER, widow;
MARGARET LOGAN OETTINGER, unmarried,;
LAURA ANN BROUGHTON RUSSELL,

and husband SAMUEL REID RUSSELL, HI;

MARY ALLEN OETTINGER WESTRA,

and husband GARY WESTRA;

LEONARD EDWARD WHEELER, JR, and wife

N o N N N N N o N N N L T N T T N T N i S Mg g
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IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
BEFORE THE CLERK

PETITION FOR PARTITION BY
PRIVATE SALE OF REAL ESTATE



ELEANOR M. WHEELER;

JANE S. COLES

WILLIAM HENRY WEED CRAWFORD, 111

and wife JUDITH COPELAND CRAWFORD

NANCY CRAWFORD GRAY and husband

WAYNE GRAY, WALTER B. CRAWFORD unmarried
CAROL STEPHENSON CRAWFORD MARSHBURN
and husband ROBERT MARSHBURN

MATT NORRIS CRAWFORD and wife

DEBORAH HUDSON CRAWFORD

Respondents.
Petitioners, complaining of the Respondents, allege and say:

1. Petitioners are all tenants in common with Respondents to land located in White Oak
Township, Town of Apex, Wake County, North Carolina as will appear more fully hereafter.
All petitioners and respondents are of full age and capacity and intermarried as set forth in the
caption, except as stated hereafter.

2. This petition is brought pursuant to G.S. 46-1 eq seq. and G.S. 46-22 et seq. for a partition by
private sale of real property. '

3. The parties are tenants in common (and spouses of tenants in common) to land in the Town of
Apex, White Oak Township, Wake County, described as follows: '

3.67 acres, more or less as shown on a map entitled, “Apex First Development, LLC and Jessie A. ‘
Norris, Heirs” by BBM Associates dated January 21, 2006 and bounded on the northeast by Apex First
Development, LLC (Old Mill Drive) and Portrait Homes Old Mill Village, LLC, on the northwest by Laura
Duncan Road, on the southwest by Cary Oil Company and Doris S. Denning Heirs, Center Park Subdivision
and Ronald Crabtree; bounded on the southeast by Center Heights Subdivision and A.F. Betts Heirs. And
described as follows: ‘

a. BEGINNING at a point where the southern right-of-way of Old Mill Drive intersects the
eastern right-of-way Laura Duncan Road; thence with the right-of-way of Old Mill Drive the following courses
and distances: South 64 degrees 09 minutes 12 seconds East 128.39 feet to a point; thence a curve to the right
with a chord bearing of South 52 degrees 34 minutes 19 seconds East and chord distance of 188.72 feet; thence
continuing a curve to the right with a chord bearing South 43 degrees 38 minutes 20 seconds East and a chord
distance of 43.44 feet; thence South 40 degrees 59 minutes 25 seconds East 236.26 feet to a point; thence
South 40 degrees 59 minutes 25 seconds East 5.14 feet to a point; thence leaving said right-of-way South 40
degrees 49 minutes 40 seconds East 452.19 feet to a iron stake; thence with the line of Tract D South 23
degrees 21 minutes 30 seconds West 67.82 feet to a point; thence North 66 degrees 38 minutes 27 seconds East
55 00 feet to the southeastern corner for Tract D; thence in a southeast direction approximately 15 feet to a
point which is the northern corner of Center Heights Subdivision (Book of Maps 1996, Page 685, Wake
County Registry); thence with Center Heights Subdivision South 22 degrees 15 minutes 31 seconds West
155.75 feet to an existing iron pipe, a corner of Lots 3 and 4; thence along the line of Ronald L. Crabtree
(Book 6103, Page 861, Wake County Registry) North 40 degrees 52 minutes 27 seconds West 564.80 feet to a
point; thence with the line of Center Park Subdivision (Book of Maps 1995, Page 774, Wake County Registry)
North 22 degrees 05 minutes 22 seconds East 100.34 feet to a point which is a northeast corner of Cary Oil
Company and Doris S. Denning Heirs; thence with their line North 40 degrees 49 minutes 40 seconds West
568.23 feet; thence North 45 degrees 25 minutes 21 seconds West 129.04 feet; thence North 50 degrees 58




minutes 00 seconds West 36.87 feet to a point; thence North 57 degrees 23 minutes 29 seconds West 41.45 feet
to a point; then with the eastern right-of-way of Laura Duncan Road; thence with said right-of-way North 25
degrees 14 minutes 13 seconds East 42.37 feet to the point and place of BEGINNING, containing 3.38 acres,
more or less.

b. Tracts A containing 0.200 acres and D containing 0.1087 acres on said map are part of the
lands described and are to be dedicated to the Town of Apex as public road rights-of-way.

A railroad easement traversing the property from Jesse Allen Norris to the Cape Fear & Northern
Railroad is recorded in Book 147, Page 669, Wake County Registry and was abandoned by Declaration of
CSX Transportation, Inc recorded in Book 6697 page 443, Wake County Registry. A 30° easement for Public
Service of North Carolina (gas) is within the area of the abandoned railroad easement. See Book of Maps
1987, Page 1049 for the northeastern line of the described property. '

4. That the interest of the parties in the subject property as well as their marital status and address
are as follows: '

NAME OF HEIR INTEREST  SPOUSE ADDRESS

A. Carol Street McMillan Lewis 3096 Steven C. Lewis 3304 Barnstable Court
453600 ~ Raleigh, NC 27612
919 881-0318
carol(@stonagency.net
B. Julia McMillan Fallon 3096 Denis G. Fallon 3310 Gordon Drive
453600 Blacksburg, VA 25060

540 951-3888
- jfal@adelphia.net

C. Amanda McMillan Melton 3096 (unmarried) 601 Citrus Court
453600 Ponte Verdra Beach
FL 32082

904 280-7847
amelton1234(@yahoo.com

D. Alexandra McMillan 3096 Samuel F. Mordecai, Jr. 3005 Glen Burnie Dr.
Mordecai 453600 Raleigh, NC 27607
919 787-9241
919 801-2041
fourmordecais@nc.rr.com

E. A. Alexander MéMillan, Jr. 3096 _ (unmarried) 159 Lake Ellen Drive
453600 ' Chapel Hill, NC 27514
919 673-0626
amci42572(@aol.com

F. Claudius Augustus Street, Jr. 15480 Mary Jane English Street 192 Westridge Road
453600 Advance, NC 27006

336 998-8416

336 231-8256



Mary Norris King

James A. King 11

Dr. Garland C. King
Julie King Lee

Charles D. King

John C. Harmon, 111

Elizabeth Harmon Osborne,

a free trader

David Crandall Harmon

Emma Harmon Cromartie

Elizabeth M. Norris

6480
453600

6480
453600

6480
453600

6480
453600

(unmarried)

"Joy King

Janice King
Thomas Lee

Rebecca King

Cynthia D. Harmon

Separation from

Michael Osborne
1410 Grappenhall

Apex, NC 27502

Carol Harmon

Richard L. Cromartie

(widowed)

800 489-0492
Fax: 336 998-7221
cusstreet(@yadtel.net

1409 Hathaway Road
Raleigh, NC 27608

3408 Huckabay Circle
Raleigh, NC 27612
249-1002

723 Murphy Highway
Franklin, NC 28734

1106 Carey Road
Kinston, NC 28504

2525 York Road
Raleigh, NC 27608
249-1003

9 Devonshire Dr.
Albany, NY 12205
518-869-5709
charmonl@nycap.rr.com

5448 Apex Peakway
#340

Apex, NC 27502
(w) 387-4450

(h) 372-1824
bezig51{@nc.rr.com

12831 Climbing Ivy Dr.
Germantown, MD 20874
david.c. Harmon@yverizon.net

(w) 202-395-6831
(h) 301-972-1417

155 Ocean Lake Dr.
Apt. 509

Key Biscayne, FL 33149
305-361-1844

4714 Ludwell Branch Ct.
Raleigh, NC 27612

tel# 787-2616

fax# 786-0648




AA.

Laura Ann Broughton Russell 4484

Edward Milton Broughton
John Norris Broughton

Barbara M. Hayo

Avery G. Norris, Jr.

Donald O. Norris

Richard L. Norris

Peter Raymond Norris

Flora C. Norris

Raymond W. Catlette, Jr.

Leonard Edward Wheeler, Jr.

453600

4484
453600

4484
453600

453600

10452
453600

453600

8424
453600

Samuel Reid Russell, I11

Susan Broughton
Deborah Broughton

Trustee

Sharon Norris

Connie Nortis

Bonnie Norris

Martha H. Norris )

(unmarried)

(unmarried)

Eleanor M. Wheeler

3408 Churchhill Rd
Raleigh, NC

tel# 787-1319
broughtonrussell@aol.com

12 Partridge Run
West Windsor, NJ 08550
tel# 609-275-2988

609 Lange Court
Libertyville, IL 60048
tel#847-816-0616

319 Lafitte Rd. - .
Summerland Key, FL 33042
tel# 305-872-9150
fax#305-296-4634
bhayo@bhistorictours.com

2507 Younts Road
Indian Trail, NC 29482
tel# 704-882-9428

4103 Smokey Pines Court,
Ft. Pierce, FL 34951

(h) 772-464-3411

(o/f) 772-461-9645

4615 Secret River Trace
Port Orange, FL 32119
tel# 386-761-5102

2816 Ridgemore Rd.

N.W., Atlanta GA 30318

tel# 404-355-8901
marthahnorris@mindspring.com

513 E. Whitaker Mill Rd
Room 153A Station 2
Raleigh, NC 27608-2348

PO Box 8672

Incline Village, NV 89452
tel# 775-772-2229
rweat(@yahoo.com

521 Seminole Ave.
Eustis, FL 32726
tel#352-483-9555
hotflash521(@aol.com




BB.

CC.

DD.

EE.

FF.

GG.

HH.

IL.

J.

KK.

Doris R. Coles

Sue Marshall Metts
Nancy Marshall Mann
Arthur McKimmon, I1

William MacNider Trott

Kate McKimmon Howell

Willa McKimmon Dickens

Virginia Hull McKimmon
Noelke

“Happy” Logan Geary
Oettinger ‘ '

Margaret Logan Oettinger

6300
453600

8370
453600

8370
453600

4590
453600

4590
453600

4590
453600

2295
453600

2295
453600

6880
453600

(widow)

(widow)

James H. Mann

(widower)

Jean L. Trott

(widow)

William Dickens

Walter Noelke _

(widow)

unmarried

4625 Cloverfield Farm .
PO Box 72
Keswick, VA 22947

 tel# 434-293-7022

423 Sylvan Lane

‘Wilmington, NC 28409

910-452-2451

3705 Reston Court
Wilmington, NC 28403
910-799-1154

Apt. 8302 Magnola Glen
5215 Creedmoor Road
Raleigh, NC 27612

3348 Alleghany Drive

Raleigh, NC 27609

tel#782-0583

Atty bus. address:

3101 Glenwood Ave

Raleigh, NC 27612

tel#782-6860

fax#782-6753 ‘

wmt@yhm.com

1305 Diehl Street
Raleigh, NC

129 Church Street
Enfield NC 27823
tel#919-807-7217
fax#807-7169

2501 W. Avenue J.
San Angelo, TX 76901
325-949-2680

Stoneybrook Assisted

Living, Apt. 102

4650 S. West Hollyhock Circle
Corvallis, Oregon 97333
Tel:425-269-4224

POA: Reu Elizabeth Oettinger

9920 NE 119 St. .
Kirkland, WA 98034-4244
Tel: 425-820-1974




LL.

MM.

NN.

00.

PP.

QQ.

RR.

SS.

Rev. Elizabeth “Liz” Norris 6880 unmarried 3323 SW Chintimini Ave.
Oettinger 453600 Corvallis, OR 97333
elizabethoettinger@msn.com
Tel: 541-670-6400
Mary Allen Oettinger 6880 Gary Westra 212 Windsong Road,
Westra - 453600 ' Wilmington, NC 28411.
mowestra(@yahoo.com
Tel: 910-681-1400
Jane S. Coles 6300 (widow) Frances Coles Sebring
453600 (daughter & POA)
Tel: 434-971-8800 (o)
434-971-4764 (fax)
dacolz@earthlink.net
William “Bill” 3672 Judith Copeland 200 James Mill Lane
Henry Weed Crawford, III 453600 ~ Crawford Williamsburg, VA 23185
Tel: 757-565-1170
kilduck@widomaker.com
Nancy Crawford Gray 3672 Wayne Gray 1202 Anne Street
453600 Henderson, NC 27536
Tel: 252-492-5675
unitedwayvance(@vance.net
Walter B. Crawford 3672 unmarried 3607 Harrison Road
453600 Kinston, NC 28504
Tel: 252-527-0547
crawfow2(@aol.com
Carol Stephenson Crawford 3672 - Robert Marshburn 11509 N. Monticello Dr.
Marshburn - 453600 Knoxville, TN 37034
(865) 966-1254
(865) 567-4037
(854) 539-8628 (wk)
forgetwhat@aol.com
Matt Norris Crawford 3672 Deborah Hudson 122 Discovery Lane
453600 Crawford Williamsburg, VA 23185
Tel: 757-220-0052
kingsmanO(@aol.com
5. On information and belief the title of the parties to the land described in paragraph 3 was

m oettinger@yahoo.com

acquired as follows. The same was owned by Jesse Allen Norris who was born December 10,
1831 and died on November 24, 1916 and whose will is probated of record in Will Book H,
Page 318, Clerk of Superior Court of Wake County (Estate File # 2923). (His first spouse was



Amelie (Amy) Ann Adams Norris (married July .10, 1856 and died 1871, His second spouse
was Ellen Coffield, The will names beneficiaries as follows: ! ) :

A. Maude Norris, who died September 18, 1971 with no spouse or children, as shown in
Estate File 71-E-502 (Wake County). Her will does not devise real property. Her heirs
are therefore her collateral relatives as set out below.

B. Maybelle Norris, who died in Wake County prior to 1975, with no spouse or children
or will and therefore, on information and belief, her heirs are therefore her collateral
relatives as set out below. She was declared incompetent (File # 5917) before her
death.

C. The children of Elizabeth Norris Montgomery, also known as “Lizzie”, who
predeceased her father, Jesse A. Norris, leaving the following children.

1. Julia Lilly Montgomery Street (married to C. Augustus Street who died in
1969), who was born January 19, 1898 and died September 1993 in Forsyth
County (her nickname was WuWu and she was named North Carolina
Historian of the year in 1993)). Her only heir were.

a. Her only daughter, Carol Montgomery Street McMillan, died August
24,2002 in Wake County. She was married to Archibold A.
McMillan who pre-deceased her on December 17, 1986 in Wake
County. Her heirs/beneficiaries-are her 5 children by will:

1. Carol Street McMillan Lewis, married to Steven C. Lewis, 3304 ‘
Barnstable Court, Raleigh, NC 27612, Tel #919-881-0318, Email:

- caroll@stoneagency.net.

2. Julia McMillan Fallon, marri.ed to Denis G. Fallon, 3310
Gordon Drive, Blacksburg, VA 25060, Tel #540-951-3888, email:
jfal@adelphia.net.

3.  Amanda McMillan Melton, unmarried, 601 Citrus Court, Ponte
Vedra Beach, FL 32082, Tel #904-280-7847, email:
amelton1234@yahoo.com

4. Mrs. Alexandra McMillan Mordecai married to Samuel F.
Mordecai, Jr., 3005 Glen Burnie Drive, Raleigh, NC 27607. Phone:
787-9241 and 801-2041. Email: fourmordecais@nc.rr.com

5. A. Alexander McMillan, Jr., unmarried, 159 Lake Ellen Drive,
Chapel Hill, NC 27514, Tel #919-673-0626, Email:
amcmi42572@aol.com

b. Claudius Augustus Street, Jr. (spouse is Mary Jane English Street) 192
Westridge Road, Advance, NC 27006 phone: 336-998-8416, 336-231-
8256, 1-800-489-0492, fax: 336-998-7221

email: gusstreet@yadtel.net : .




2. Amy Allen Montgomery Oettinger, died at San Marino, CA in 1977. She was
- predeceased by her husband, Leon Oettinger. Their only surviving child was
Dr. Leon Oettinger, Jr., MD who died at Duarte, California on April 22, 1983.
His widow is “Happy” Logan Geary Oettinger, Stoneybrook Assisted Living
Apt. 102, 4650 S. West Hollyhock Circle, Corvellis, Oregon 97333.

Their daughtérs are:

a. Margaret Logan Oettinger, unmarried, Tel: 425-820-1974; 9920 NE
119™ Street, Kirkland, WA 98034-4244; email:
m_oettinger(@yahoo.com '

b. Rev. Elizabeth Norris Oettinger, unmarried, 3323 SW Chintimini
Ave. Corvallis, OR 97333, .

c. Mary Allen Oettinger Westra, spouse: Gary Westra, 212 Windsong
Road, Wilmington, NC 28411. Email: mowestra@yahoo.com .

3. Samuel Bays Montgomery,(a 1928 Army Equestrian Olympian) who died
1929, at Walter Reed Hospital leaving no spouse or children as per the 1974
inventory of J.A. Norris Estate and, on information and belief, his heirs are the
collateral relatives set out above.

D. Garland C. Norris, who died September 30, 1980, See estate file 80-E-1153, leaving his
' spouse Mary Boldridge Norris (87-E-1196 and whose interest also descended to her
children), (the following children):

1. Frances Hill Norris, deceased, Forsyth County, 94-E-305, no children..
According to her will her property was devised to Mary Norris King and her
four children.

2. Mary Norris King, 1409 Hathaway Road, Raleigh, NC 27608 '(plaintiff).

a. James A. King I, (plaintiff), & spouse Joy.3408 Huckabay Circle,
Raleigh, NC 27612.

b. Dr. Garland C. King, & spouse Janice.723 Murphy Highway;
Franklin, NC 28734.

c. Julie King Lee, & spouse Thomas.1106 Carey Road, Kinston, NC
28504.

d. Charles D. King, 2525 York Road, Raleigh, NC 27608, Tel #249-
1003 (Spouse, Rebecca) (plaintiff).

E. Stella Nox Harmon, who died on May 19, 1956, see Wake Estate File 15388, who had
the following spouse and children:

1. Rev. John C. Harmon, who is now deceased born 3/27/1876, died 3/15/1971 in
Durham, N.C.



2.

N.C., March 27, 1995, leaving:

John C. Harmon, Jr., was born December 13, 1905 and died at Mérehead City,

a. Spouse, Lucille Crandall Harmon who died September 5, 2001 at Colonie,
New York, and their joint children are:

b. Elizabeth Harmon Ziegler Osborne, a free trader by separation agreement
with, spouse is Michael Osborne, 5448 Apex Peakway #340, Apex, N.C.
27502, tel: (w)387-4450 (h), 372-1824 bezigS |l @nc.rr.com .

c. John C. Harmon, I, spouse is Cynthia D. Harmon, 9 Devonshire

Dr., Albany NY 12205, tel: 518-869-5709, charmonl @nycap.rr.com .

d. David Crandall Harmon, spouse is Carol Harmon, 12831 Climbing-Ivy Dr.,
Germantown, MD 20874, david.c.Harmon@pverizon.net

3. Emma Harmon Cromartie, spouse is Richard L. Cromartie, 155 Ocean

Lane Drive, Apt. 509, Key Biscayne, FL 33149 tel: 305-361-1844

Walter Lee Norris, who was born April 23, 1864 and died July 12, 1949 at Ft. Pierce,
Florida leaving a spouse, Ada Lee Rollins who died June 16, 1956 at Fort Pierce, Fl
and the following children:

1.

Julian R. Norris, who died at Fort Pierce, FL on April 8, 1979, with no probate
estate and no children. On information and belief, his spouse was Emma Davis
Norris who predeceased him.

Harold Adams Norris, died April 8, 1980, Ft. Pierce, FL, (no probate estate)
never married and no children.

Charlotte Norris Enns — died in 1988 or ]989,- Ft. Pierce, FL, no children, no
probate estate.

Jesse Allen Norris (who was born January 10, 1906 and died on January 31,
1982), see estate file 82-E-156, who devised his property to his wife, Mary
Mclver Johnson Norris, who died on March 30, 1988, in Wake County (88-E-
593) who devised her real estate:

a. One half to Dr. Jesse Allen Norris, Jr. (President of Louisburg
College), who was born January 27, 1937 and died in 2004, see estate
file #88-E-593. His widow is Elizabeth McLamb Norris, of 4714
Ludwell Branch Court, Raleigh, NC 27612/Tel #787-2616 and 786-
0648 (fax) The will of Jesse Allen Norris, Jr. 2004, named Elizabeth
M. Norris as the sole beneficiary.

b. One half to grandchildren, (children of Ann Norris Broughton who
had died January 21, 1970) ‘




1. Laura Ann Broughton Russell, 3408 Churchill Road,
Raleigh, NC, 27606Tel #787-1319, email:

broughtonrussell@aol.com (whose spouse is Samuel
Reid Russell, I11)

2. Edward Milton Broughton, currently of 12 Partridge
Run, West Windsor, NJ 08550. His spouse is Susan.
Tel #609-275-2988

3. John Norris Broughton, currently of 609 Lange Court,
Libertyville, IL 60048, Tel #847-816-0616 (whose
spouse is Deborah).

5. Rachel Norris Mayers, who died October 7, 2003(predeceased by her husband
Herbert William Drayton Mayers) (03 CP 1379-WH) in Ft. Pierce, FL (St.
Lucie County) leaving residuary estate to “The Rachel Norris Mayers
Revocable Trust” (dated September 24, 2002) The Trustee is Barbara M. Hayo,
319 Lafitte Rd., Summerland Key, FL 33042, phone: 305-872-9150; bhayo @
historictours.com

6. Avery Gladstone Norris, Sr., who died, May 14, 1972, in Ft. Pierce, (no probate
estate) FL, leaving a spouse, Catherine Odum Norris. She died around 1985 at
Ft. Pierce leaving no estate and three children of both of them:

a. Avery G. Norris, Jr., (spouse, Sharon) 2507 Younts Road Indian
Trail, North Carolina, 29482, 704-882-9428.

b. Donald O. Norris, of Ft. Pierce, a barber, spouse is Connie, (h) 772-
464-3411, (o and fax) 772-461-9645, 4103 Smokey Pines Court Ft.

Pierce FL 34951.
c. Richard L. Norris, of (spouse is Bonnie) 4615 Secret River Trace,
Port Orange, FL 32119/386-761-5102
7. Winston Lee Norris,.who died before 1944 without children.
8. Russell Norris predeceased his father, without children.

Jesse Raymond Norris, (who married Dora Fowler Norris who died in about 1987 or
1988 at Atlanta, Georgia) who died February 7,1968 in Wake County. Their only son
and heir was: '

1. Peter Raymond Norris and spouse, Martha H. Norris, 2816 Ridgemore Road,
N.W., Atlanta, GA 30318, 404-355-8901 marthahnorris@mindspring.com

Herbert E. Norris, A state senator and the DA of Wake County, who died February 21,
1923) (His spouse was Mary Emma Burns of Pittsboro) leaving the following
child as his only heir.
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I. Herbert B. Norris, who is deceased, see Estate File 94-E-1707/86-E-962, who
 had the following children: ®

a. Flora C. Norris, (born May 23, 1923) currently of 513 E. Whitaker
Mill Road, Room 153A, Station 2, Raleigh, NC 27608-2348. / Her
Power of Attorney is Randy Worth.

b. Emma Burns Norris Catlette (born September 21, 1911 and died
about 2001 in Wake County), (Estate handled by Randy Worth) she
left a child: (her husband, Raymond W. Catlette, Sr. having
predeceased her in 1983) as her only heir. ~

1.  Raymond W. Catlette, Jr., unmarried, P. O. Box 8672, Incline
Village, NV 89452, (rwcat@yahoo.com) (775-772-2229)

2. Another daughter, Anne Whitaker Catlette Foster died January
25-26, 1970 leaving a spouse, Karl Foster, but no children.

c. Elizabeth Edmunds Norris, unmarried, who died April 16, 2004 in
Wake County (04-E-1002) whose will left her share to Flora C.

Norris

d. Mary Ransom Norris Wheeler, (born October 3, 1920 and who died
on February 8, 1997) devising by Article IV of her will ¥ to her
sister, Elizabeth Edmunds Norris and 'z to her son: (98-E-463).

1. Leonard Edward Wheeler, Jr. 521 Seminole Avenue, Eustis,
Florida 32726. (1wheeler45@aol.com) (spouse is Eleanor M.
Wheeler, hotflash521@aol.com , 352-483-9555.

e. Another daughter, Sarah W. Norris, who died in Wake County in 1997
leaving no spouse, will or child.

L. Cornelia Alice Norris (her husband was Matthew Tyson Norris) (born August 27, 1857
daughter of Jesse A. Norris from a prior marriage), died testate in 1935, Will Book M, Page
212, Estate File #4651 (archives) estate #8490, leaving the following children as beneficiaries
under her will, V.12: “To my four daughters and their heirs”

1. Mary Norris Coles (born in 1878 and married Henry A. Coles of Atlanta, GA
who died in 1929 in New Orleans) She predeceased (in about 1930 in Atlanta) her
mother leaving the following child:

a. Peyton Skipwith Coles (who was born in 1901 died July 22, 1957) Will
Book X-218 (file 16023) leaving as his beneficiaries (his first cousins):

1. Roberts Coles died 1999 in Albemarle County, VA leaving a wife
and 5 children. On information and belief he died testate leaving
by will (Book 94 — page 16, Albemarle County and exemplified
copies recorded in Wake County) all to the marital share and the .
Family Trust. Since the Family Trust was fully funded his
interest in this property goes directly to:
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a. Doris R. Coles, widow, 4625 Cloverfield Farm, P.O. Box 72,
Keswick, VA 22947, Tel #434-293-7022.

2. George M. Coles, Sr., who died in 1974 in  Charlottesville,
VA, leaving by will (Book 20 page 424 Albermarle County
and exemplified copies recorded in Wake County) to his
spouse Jane'S. Coles, Age 91. As additional information
Frances Coles Sebring is her power of attorney and daughter.
(0) 434-971-8800/(fax) 434-971-4764, email:
dacolz@earthlink:.net

2. Ethel Norris (“Ockie”) Marshall, who died on January 14, 1974, estate file #74-
E-49, leaving by her will (in which she refers to herself as a widow) to:

a. Ethel Norris Marshall Stephenson (later known as Ethel
Norris S. Magruder) who died in testate around 1996 at
New Hanover County. Her children and only heirs are:

1. Sue Marshall Metts, 423 Sylvan Lane,
Wilmington, NC 28409, widow.

2. Nancy Marshall Mann, 3705 Reston Court,
Wilmington, NC 28403 (Her spouse is James
Mann)

3. Willa Norris McKilﬁmon-, who died June 30, 1977, estate file #77-E-807,
leaving children (her spouse, James McKimmon, 11, having predeceased her in

1928).

a. Arthur McKimmon, II, widower Apt. 8302 Magnola Glen, 5215
Creedmoor Road, Raleigh, NC 27612

b. Cornelia Norris McKimmon Trott, died on 1994, Estate file #94-E-2805
(Wake County), leaving as beneficiary under her will one child:

1. William MacNider Trott, 3348 Alleghany Drive, Raleigh, NC
27609, Tel #782-0583, Attorney, business address: 3101 Glenwood
Ave., Raleigh, NC 27612, Tel #782-6860/fax #782-6753, email:
wmt@yhm.com Spouse is Jean L. Trott.

c. Kate McKimmon Howell, 1305 Diehl Street, Raleigh, NC (widow)

d. Henry Hull McKimmon who died testate in Edgecomb County, 1992
(date) leaving a spouse, two children and a will:

1. Spouse: Ida Smith McKimmon, who died 1995 at Edgecomb
County leaving the same two children: '

2. Willa McKimmon Dickens, 129 Church Street, Enfield, NC
27823 (tel 919-807-7217/fax 807-7169)(spouse is William
Dickens)
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3. Virginia Hull McKimmon Noelke, 2501 West Avenue J.San
Angelo, TX 76901 (College professor head of U.S. Stamp ‘
Commission) (Her spouse is Walter Noelke.)

4. Ruby Norris Crawford Primrose, (first husband was Jacob Crawford, second
. husband was Jesse Primrose) was born in 1888 and died January 8, 1978. Her will
was not offered for probate but is recorded in Vance County 78-E-12 and names her
five grandchildren as heirs. Her only son, W.C. Crawford, predeceased her in
August 1968. The following five grandchildren are as listed in her Will:

a. William “Bill” Henr? Weed Crawford, 111, 200 James Mill Lane,
Williamsburg, VA 23285, Tel: 757-565-1170, kilduck@widomaker.com
(His spouse is Judith Copeland Crawford)

b. Nancy Crawford Gray, 1202 Anne Street, Henderson, NC 27536, Tel: 252-
492-5675, unitedwayvance@vance.net (her spouse is Wayne Gray)

c. Walter B. Crawford, 3607 Harrison Road, Kinston, NC 28504, Tel: 252-
527-0547, crawfow2@aol.com (unmarried)

d. Carol Stephenson Crawford Marshburn, 11509 Monticello Drive,
Knoxville, TN 37922, Tel: 865-966-1254, forgetwhat@aol.com (her
spouse is Robert Marshburn)

e. Matt Norris Crawford, 122 Discovery Lane, Williamsburg, VA 23185,
Tel: 757-220-0052, kingsman0@aol.com (his spouse is Deborah Hudson .
Crawford)

5. There were other children of Jesse Allen Norris who were not named in his will as beneficiaries
but for the historical record:

Mary Florence Norris — born June 15, 1861 and died 1862.
Martha Louise Norris — born December 10, 1862

Elizabeth Blanche Norris — born June 30, 1865

Julian Jeptha Norris — born August 29, 1867 and died 1868.

6. The Petitioners desire to hold their interest in severalty but the nature and size of same is such
that a division cannot be made without substantial injury to the interests of the parties. The value of
the share of each party in case of a partition is materially less than the share of each in the money
equivalent that can be obtained from the sale of the whole.

7. That the property has not been listed for taxes by Wake County and the discovered tax on the
property which has remained unpaid should be paid from the proceeds of sale.

NOW, THEREFORE, the Petitioners pray for the following relief:

1. That the Clerk appoint Paul Stam as Commissioner to conduct a private sale of the subject ‘
property pursuant to the provisions of Article 29A part 3 of Chapter 1 of the General Statutes,

14
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said sale to be subject to confirmation and, when the confirmation becomes final pursuant to
G.S. 46-28.1, to make a deed to the purchaser, and after paying the expenses of sale, to
distribute the proceeds to the tenants in common as their interests are shown in paragraph 4 of
the petition.

That before nﬁaking distribution, the Commissioner, as part of the costs of sale, list the property
for taxation with the Town of Apex and Wake County and from the proceeds of sale pay the ad
valorem taxes through 2006. -

That the Clerk tax as part of the costs of this action a reasonable attorney’s fee to petitioner’s
attorney for the time, effort and skill required to bring this action.

That the Clerk order a survey of the said property pursuant to N.C.G.S. 1-408.1, with the costs
to be taxed as part of the costs of this action, and to authorize the Commissioner to direct the
surveyor to prepare a division of the property into one or more parcels for purpose of sale and
to consent to a recombination map with adjoining properties if a sale is approved, in the event
that the Commissioner, in his discretion, determines that the highest price may be procured by
that method. '

STAM, FORDHAM & DANCHI, P.A.

By:

Paul Stam

Attorney for Petitioners

P.O. Box 1600

Apex, NC 27502

Tel:  (919) 362-8873

Fax: (919) 387-7329

Email: paulstam@bellsouth.net

Document/King/PetitionforPartition
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_W 2 et /3

NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
: SUPERIOR COURT DIVISION
WAKE COUNTY BEFORE THE CLERK
BEVERLYN JONES BROOKER )
)
Petitioner ) ‘
") PETITION FOR PARTITION BY
V. ) SALE OF REAL ESTATE
: )
PRODEV VIII, LLC )
)
Respondents. )

Petitioner alleges and says:

1.

LI

Exhibit A shows the name, address, marital status and the undivided interest of
each Petitioner.

Exhibit B shows the name, address, marital status and the undivided interest of
each Respondent.

The parties are tenants in common (or spouses of tenants in common) to the
following described tract or parcels of land in Holly Springs Township, Wake
County, North Carolina:

14.22 net acres with a PIN # 0659-60-6508 on the north side of Bass Lake
Road consisting of all of Tract 1, containing 25.157 acres, more or less as
shown on that survey entitled “Boundary Survey for Eddie Lee Faulk”

‘recorded in Book of Maps 1992, Page 181, with a property address of 0 Bass

Lake Road, Holly Springs, NC and PIN # 0659-60-6508.

Less and except the lands conveyed to SSL Limited Partnership by deed
recorded in Deed Book 5506, Page 66, and shown on a survey entitled “
Recombination Map for Eddie Lee Faulk and SSL Limited Partnership”
recorded in Book of Maps 1993, Page 190.

Each tenant in common owns an undivided interest in the property as follows:

NAME INTEREST
Beverlyn Jones Brooker 3.24%
ProDev VIII, LLC 96.16%

The Petitioner desires to hold her.interest in severalty but the nature of the
property is such that it cannot be physically divided without material damage
to the interest of each party. The property consists of undeveloped land but
petitioner’s pro rata share will not encompass one developable lot.



On November 19, 2007 ProDev VIII, LLC executed deeds of trust recorded in
Deed Book 12841, Page 427 and Deed Book 12841, Page 453, Wake County
Registry, to First Mount Vernon Industrial Loan Association, as Noteholder,
and Dale E. Duncan and Kathleen Neary, as Trustee.

On November 19, 2007 ProDev VIII, LLC executed a deed of trust recorded in
Deed Book 12841, Page 461, Wake County Registry, to PENSCO Trust
Company Custodian of Southfield Partners, LLC Solo (K) Plan FBO David A.
Cook, PENSCO A/C #10EK1, PENSCO Trust Company Custodian of
Southfield Partners, LLC Solo (K) Plan FBO David A. Cook, PENSCO A/C
#10EK?2, and David A. Cook, as Beneficiaries, and Kilpatrick & Gudeman, as
Trustee. :

On November 19, 2007 ProDev VIII, LLC executed a deed of trust recorded in
Deed Book 12841, Page 470, Wake County Registry, to Southfield Partners,
LLC, as Beneficiary, and Kilpatrick Gudeman, as Trustee.

On January 20, 2008 ProDev VIII, LLC executed a deed of trust recorded in
Deed Book 12930, Page 860, Wake County Registry, to Eddie Lee Faulk, as
Beneficiary, and Affinity Title Corporation, as Trustee.

Each deed of trust constitutes a lien on the interest of Pro Dev VIII, LLC land
and should be paid and satisfied solely from the share of Pro Dev VIII, LLC.

WHEREFORE, Petitioners pray for the following relief:

1.

That the Court appoint Paul Stam as Commissioner, who shall conduct a
private sale of subject property pursuant to the provisions of G.S. 46-28 and
G.S. 1-339.33 et. seq. with said sale to be subject to the confirmation by the
Court and, when confirmation becomes final pursuant to G.S. 46-28.1, to make
a deed to the purchasers thereof and, after paying expenses of the sale to
distribute the net proceeds to the tenants in common pursuant to G.S. 46-33.

That the debts secured by the lien of the Deeds of Trust described in Paragraph
6 shall be paid solely from the share of ProDev VIII, LLC.

Such other and further relief as to the Court may seem just and proper.

Paul Stam, Attorney for Petitioner
STAM, FORDHAM & DANCHI, P.A.
P.O. Box 1600

Apex, NC 27502

Tel: 919-362-8873

Fax: 919-387-7329
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NORTH CAROLINA GENERAL ASSEMBLY
COMMITTEE MEETING NOTICE
LEGISLATIVE BUILDING
RALEIGH NC 27601
January 9, 2009

MEMORANDUM

TO: Members of the Partition Sales Study Committee

FROM: Rep. Angela R. Bryant, Co-Chair
Sen. Bob Atwater, Co-Chair

SUBJECT: Meeting Notice
The Partition Sales Study Committee will meet on the following date:

DAY: Monday
DATE: January 26, 2009
TIME: 3:00pm

LOCATION: Room 421, Legislative Office Building

REMINDER TO NON-LEGISLATIVE MEMBERS: . -Parking for non-legislative
members of the Committee is available in the visitor parking deck #75 located on Salisbury
Street across from the Legislative Office Building. Parking is also available behind the
Museum of History Building located on Jones Street in front of State Archives. The cost
for visitor parking is $1.00 per hour or $8.00 per day and is reimbursed with a parking
receipt that is submitted with your travel reimbursement form.

If you have any ‘questions concerning this meeting or if you cannot attend, please contact
Karon Hardy, Committee Assistant, at (919) 733-5878 or email bryantla@ncleg.net or
Carol Resar, Committee Clerk, at (919) 715-3036 or email atwaterla@ncleg.net.

Posted: January 9, 2009

cc: Commiittee Record X
Interested Parties X
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PARTITION SALES STUDY COMMITTEE

Senator Robert C. Atwater, Co-Chair Representative Angela Bryant. Co-Chair

Monday, January 26, 2009
. 3:00 pm
Room 421, Legislative Office Building

\

1. Welcome and Introductions

Consideration of Proposals for the Committee’'s Final Report

2. Ryan Blackledge, Brad Krehely, and Steve Rose, Committee Co-Counsels
3. Committee Discussion
4. Adjourn



MINUTES

PARTITION SALES STUDY COMMITTEE
January 26, 2009
Room 421, Legislative Office Building
Representative Angela R. Bryant, Co-Chair, Presiding
Senator Bob Atwater, Co-Chair

The Partition Sales Study Committee met on Monday, January 26, 2009, in Room 421 of
the Legislative Office Building.

Co-Chair Angela R. Bryant opened the meeting and welcomed the guests, the staff and
Sergeant-at-Arms Frank Prevo and Judy Turner. Co-Chair Bryant introduced the
Committee Assistants, Karon Hardy and the Research Staff. Members were present with
the exception of Representatives Timothy L. Spear, Senators Charles Albertson, and
Philip E. Berger. All Public Members were present with the exception of Hon. F. Gordon
Battle, and Hon. James C. Stanford. The original Visitor Registration Sheet is attached to
these minutes (Attachment 1).

DISCUSSION OF REPORT

Co-Chair Bryant directed the Members to the Draft Report, which entails 10 proposals.
(Attachment 2, Page 9).

The first proposal was a recommendation that Rep. Spear made which was to Extend the
Deadline for the Filing of Commissioner’s Report from 60 to 90 days. (Attachment

2).
.Co-Chair Bryant asked the Committee if there was any discussion on the item. A motion

was made by Sen. Weinstein to adopt this item. The motion carried unanimously.

Mr. Brad Krehely, Committee Co-Counsel, introduced the second proposal which was
submitted by Rep. Stam, to Extend the Deadline for Answering a Summons. The
deadline was to be increased from 10 days to 30 days. (Attachment 2).

A motion was made by Mr. David Harris, and seconded by Sen. Jones.
The motion carried unanimously.

Ryan Blackledge, Committee Co-Counsel, Bill Drafting Division, introduced the third
item, Credit for Co-Owner Interest When Purchasing Property. He referenced page
10, line 33. This would put this practice in the statute. (Attachment 2, Page 10, Line 15).

Pete Powell, Administrative Office of the Courts, requested that this process be made
clear and to make sure there was no confusion about the wording of this language
together with the language of G.S. Sec. 46.16. (Attachment 2, Page 10, Line 33).

Rep. Stam concurred with Mr. Powell’s suggestion.

This matter was set aside to get more complete wording and bring it back.



Mr. Krehely, went over the next issue which was the Notice Provisions.

Mr. Davis Harris asked the question regarding why the word “may” was used instead of
“shall”? (See Attachment 2, Page 11, Subsection (a), line 4).

Mr. Krehely replied it may not be in every case that they may not be able to locate a party
or the party is unknown.

Rep. Allen discussed her draft amendment that she had submitted and had discussed with
Mr. Krehely, regarding posting a sign. She talked about the difficulty of listing all of the
people on a sign, so maybe to list some source of contact would be a solution. (See
Attachment 2, G.S. 46.6, Page 11, Line 24 — 30, Subsection (b) (2).

Rep. Stam suggested that unknown heirs should not be dealt with in Chapter 46, but in
general provisions regarding unknown heirs. He said an affidavit needed to be filed
showing what due diligence was at the end before giving confirmation. He suggested
that it be left to the discretion of the courts.

Rep. Bryant stated that the existing Section 46.6, Unknown Parties, is in the partition
statutes and has always been a significant enough issue with partitions to have that
section just to address the issue of unknown parties. Co-Chair Bryant suggested that it is
important to look at the language in attachment 2, 46.6, line 4, if it is decided upon to go
forth with it.

Rep. Stam commented on lines 31 — 36 regarding Recording a Notice. He stated that
when titles are checked, they check register of deeds, judgments, and special proceedings.
There is no need to record the petition in the register of deeds because in any title search
it will turn up in the index of special proceedings. Lastly, he suggested that a vote be
taken whether to include this section at all, flag it and come back to it. (See Attachment
2, Page 11, Line 31-36).

Rep. Bryant explained that the Posting a Sign provision only applies in the case of
unknown or unlocatable heirs. Within 10 days of the Clerk ordering them to be noticed
by publication or substitute means, then a sign will be placed on the property in that
instance only. So if they know everybody there is no sign.

Rep. Bryant suggested that in most instances at least the name of the action should be
listed. We could ask the staff to help to limit that wording.

Mr. Steele commented he would like to list all the names in the caption hoping someone
will see it because it will be more likely to get out to all the family.

Rep. Bryant asked for a motion from the committee.
Rep. Michaux suggested holding this to change the language.

Rep. Stam asked, “Do you intend to apply for all land actions or this would be especially
just for partitions”?



Co-Chair Bryant’s recommendation is to stay with the principle in the existing statute
which 46-6 addresses “unknown parties in partition actions”. She suggested to stay there,
based on the scope of the committee’s work her recommendation is to tract 46.6.

Rep. Stam moved to set it to the side temporarily until new language is prepared.

Mr. Krehely presented item 7, Attorneys Representing Parties Cannot Be
Commissioners. (See Attachment 2, Page 12, Line 1).

Co-Chair Bryant solicited committee discussion on this item.

Rep. Stam opposed and gave an example of when he, one other attorney, and a Guardian
Ad Litem were appointed and all three of them were appointed by a Clerk as Co-
Commissioners to represent 90% of the people. This was for a sale.

Rep. Stam amended his comment and stated that he had never seen attorneys appointed
like this, but he could think of cases where you might want it by “consent” and have the
two Attorneys and a surveyor be the three Commissioners. So the language could read
“except by consent of the parties”: He made the motion to interject “except by consent of
the parties.”

Rep. Bryant offered to take his motion after further discussion.

Rep. Michaux asked if it is clear that the Superior Court has to appoint the person or does
the Clerk appoint the person.

Mr. Powell stated that there is a statute that says except where expressly provided, where
one says “Judge” and one says “Clerk”, then use of the term Clerk means Judge or Clerk.

Rep. Stam was recognized for a motion.

Rep. Stam made a motion to amend Page 12, line 11 to read for “except by consent of the
parties” to be added at the end of the sentence. (See Attachment 2, Page 12, Line 11).

Mr. Hunter, “I don’t know any clerk in North Carolina that will appoint one of the
attorneys as a commissioner. Maybe they consent, I just don’t think its done, unless their
truly interested parties in the proceedings, we try to get people completely out of the
loop.

Ms. Craig-Taylor asked a question about who is giving consent if it is just the client of
_the person who happens to be representing one side, what happens to the other side if the
other side 1s not represented? :

Co-Chair Bryant stated there are two recommendations for this change — one set included
with consent of the parties and one did not. So it was decided to leave it out to make it
clear to address the concern that attorneys were not to be a Commissioner in a division
under the existing stature. She agreed that she could see Rep. Stam’s point that there are
occasions where it may be what the parties would desire for good practical results.

Rep. Stam moved to amend by adding at the end the phrase, “except by the consent of the
- parties”. (See Attachment 2, Page 12, Line 11).



The motion carried and these provisions were adopted as amended.

Mr. Krehely stated that this section amends GS 46-31.1. Imeligible Sellers and
Purchasers. (See Attachment 2, Page 12, Line 13-25).

Rep. Stam spoke in opposition of the provision.

Tom Steele’s, Real Property Section of NCBA, stated that his company would be in
opposition because of the reason Rep. Stam stated.

Ms. Pamela Thombs had a question about when does the zealous advocacy end. Is there
not a conflict of interest if the petitioner is a purchaser and the petitioners’ attorney is the
commissioner and how is that handled?

Rep. Stam replied to the question.
Mr. Hunter commented further on this.
Ms. Craig Taylor commented further about the appearance of impropriety.

Co-Chair Bryant asked if there was a motion.

Rep. Allen stated that she did not understand how any attorney who represented any party
could be considered a disinterested Commissioner.

Co-Chair Bryant clarified that the language specifies “disinterested Commissioner” in the
case of division only and not in case of sale. The statute is created with two sections —
“sale” and “division”.

Rep. Stam moved to delete lines 14-25 and the word “seller” in line 13. (See Attachment
2, Page 12, Line 13-25).

Ryan would like to request to make the change to leave line 12 as it exist in the stature
Co-Chair Bryant stated that this motion died for the lack of a second. She asked if there
was another motion. The motion died for lack of a second and asked if there was another
motion.

Rep. Micheaux moved approval.

Mr. Harris second the motion.

Rep.Stam moved to amend deleting lines 24-25 and explained the reason.

Co-Chair Bryant stated the motion to amend Rep. Micheaux’s motion for approval to
delete lines 24 -25.

She called for a second. The motion died for lack of a second. Motion carried.



Rep. Bryant called staff up to present the next item, Ineligible Sellers and Purchasers.
(See Attachment 2, Subsection (b), Page 12, Line 26).

Mr. Krehely presented Ineligible Sellers and Purchasers, section 46:31.1, and stated that
this section is new. _

Co-Chair Bryant asked for questions or comments by the Committee.
Mr. Hunter asked for clarification on “related partition proceeding”.

Mr. Krehely stated that it was intended to address anything that was part of these partition
proceedings and anything else that happened earlier in the process.

Co-Chair Bryant recognized Mr. Steele for comments.

Mr. Steele suggested that the Committee think carefully about limiting the universe of
interested of the buyers because that doesn’t help the any property value; however, he
would agree that an attorney that would be involved in the proceedings as a
Commissioner or an advocate for a client should not even think about trying to be a
purchaser or allow their staff person to do that.

Rep. Stam referred to line 28, to move to amend to take out “unless they have an
ownership interest in the land”. If they are acting in these capacities they should not be
purchasers. He further stated that they could avoid that by just not acting as the attorney
or appraiser. (See Attachment 2, Page 12, Subsection (b), , Line 28).

Rep. Stam stated that he had two motions. He made a motion to delete — “unless they
have an ownership interest in the land”. (See Attachment 2, Page 12, Subsection (b),
Line 26). '

The Committee voted unanimously to pass that motion. .
Rep. Stam’s second motion was to delete lines 32-33. (See Attachment 2, Page 12).

Co-Chair Bryantv stated that the motion died for lack of a second and asked if there was
another motion.

Mr. Harris made a motion to move to adopt as amended.
Motion was seconded by Ms. Craig-Taylor.
Co-Chair Bryant asked for discussion.

Sen. Jones raised a question about people who do not have a lot of money and go ahead
and get an attorney and say I will give you an acre of my land to take care of fees; do you
become a party to this?

Co-Chair Bryant directed this to the lawyers in the room. She stated that transaction
would need to happen after everything else was finished.

Co-Chair Bryant asked for a vote on the motion to adopt Section 46.31.1, Section x (b),
line 28, and deleting the line that states, “Unless they have an ownership interest in the
land”. The Committee voted and the motion carried unanimously.



Mr. Blackledge presented item 9, Require Appraisal Before Sale Confirmed by
Court.

There. was a general request to make sure the appraisal was fair. Another suggestion
given by Rep. Stam: Currently G.S. 46-28.1 provides that if any party is upset with the
outcome they can challenge it before the courts confirm the sale. The suggestion is if the
price is inadequate they would have to prove it to the court. This would create a “(d1)”
section. (See Attachment 2, Section, x, Page 12, Line 39 & Attachment 3, Page 1, Line
19, Page 2 line 15)

Co-Chair Bryant explained the two proposals which would be after the sales.

Co-Chair Bryant replied, “we’re substituting “Appraisal Before Sale Confirmed By The
Court For Require Appraisal Before Sale Confirmed By The Court. (See Attachment 2,
G.S. 46-28,Section x, Page 13, Line 11-14).

Mr. Woodson recommended that the independent appraisal prior to confirming the sale
be in the discretion of the court.

Ms. Craig-Taylor made a motion to not make it discretionary. Her recommendation is to
amend the proposal to strike “may in its discretion” and substitute “shall”.

The motion was seconded by Mr. Harris.

Rep. Stam stated that according to the amendment, the court “shall” do an independent
appraisal. Because of the margin of error between appraisals, the court should have the
discretion to order an independent appraisal to avoid extra expense to the parties and the
battle of the appraisals.

Mr. Steele agreed with Rep. Stam that it should be discretionary. He assumed that it
would become a part of the court file which may have the potential of chilling the bidding
in cases where the appraisal is lower than it is supposed to be. He is concerned about this
becoming public information.

Ms. Craig-Taylor asked a question in reference to an example that Rep. Stam gave. She
asserted that if there is an appraisal at $200,000 and one at $190,000.00, that small of a
margin would not meet the standard in equity, burden to show that there is irreparable
damage, a pretty high standard to meet.

Rep. Stam urged to let the Clerk decide if an independent appraisal is needed then the
Clerk has power to do it and charge everybody for it.

Ms. Craig-Taylor stated that depending on the Clerk you want to give the discretion to be
able to make the decision as to whether or not the evidence regarding price and value
satisfies the standard of being irreparable damage in an equitable action. She stated that
she had practiced and tried to establish irreparable harm and suffered a pretty high
amount of evidence to do so, and she could not prevail by showing any small amount of
harm that may occur.

Rep. Bryé_nt asked for further discussion on Ms. Craig-Taylor’s motion, to make ita
mandatory independent appraisal.



Sen. Atwater asked as a matter of experience, does this often occur, G.S. 46-28.1 (2) (¢)
or are there frivolous petitions made in this area or a lot of serious ones? (See Attachment
3, Page 1 Line 2c).

Mr. Hunter responded by saying it is the exception and not the rule.
Co-Chair Bryant asked for further discussion on this motion. The motion carried.

Co-Chair Bryant asked for a motion on the provision, 46-28.1 as amended with the
changes also on line 12 which would remain as in the original statute. (See Attachment
3, Page 1, Line 12).

Rep. Michaux moved the adoption of GS 46-28.1. (See Attachment 3, Page 1).
The motion was carried unanimously.

Rep. Bryant directed the Committee back to Notice Provisions. (See Attachment 2,
Page 10 & 11, Line 4, Section a). There were changes that needed to be made in section
(a) that tracked the original statute, which says that if upon filing of a petition, it be made
to appear to the court that there are persons interested with ownership interest whose
names are unknown - we want to say: ownership interest, “the court shall order notices to
be given by publication, etc. So we wanted to track that rather than saying “the petitioner
may”. The other concern was regarding: the list of items: street address, legal
description, acreage if available or ascertainable. Some items may not be ascertainable.
The third item was Rep. Allen’s concern — that a lot of names may not fit on the sign. So
there may need to be provisions that a listing of the parties can be determined by
Clerk and that the sign should be affixed by the Sheriff or the Sheriff’s designee not the
Clerk.

Rep. Stam stated there was no reference to lines 31-36. He stated that he did not hear why
this was put into the register of deeds. (See Attachment 2, Page 11, Line 31-36).

Co-Chair Bryant asked the Committee if it was interested in proceeding with this
provision with these changes, and have the staff make the changes and circulate it to the
Committee for approval?

Sen. Jones made that motion.
Mr. Harris seconded the motion.

Rep. Stam voted against this for 2 reasons:
1. To take this up in a general provision, and
" 2. You can’t recommend attorneys to the Clerks.

Mr. Pete Powell referenced G.S. 46-6 and stated that if you have a provision where the
Clerk is posting property signs as opposed to the Sheriff he would suggest it be the
Sheriff. He also raised the concern of having different rules for different proceedings.

Co-Chair Bryant took a vote on the motion, and the motion passed unanimously.

Rep. Allen stated that she is in general favor of the report and the legislation with some
tweaking of the report.



Mr. Blackledge requested to take another look at the item 5, “Credit For Co-Owner
Interest When Purchasing Property”. He had some updated language for clarification.
(See Attachment 3, Page 2, Line 42). This is alternative suggested language that was
given. He solicited additional information.

Mr. Steele asked if this was crediting the value or the price.

Mr. Blackledge repiied that it is the credit for the value as determined by the price.
Rep. Stam made a motion to put this in the statute.

The motion was seconded and carried unanimously.

Mr. Blackledge introduced item 10, “Buyout Provision” (See Attachment 2, Page 13,
Line 16 & Attachment 4). While working through the timeline a logical problem that he
discovered is, if the Buyout option occurs prior to the sale, then you have 2 options:
either the buyout occurs or the action is dismissed. If the action is dismissed, then one
never gets to the sale.

Co-Chair Bryant asked the Committee if it had any questions.

Rep. Stam expounded on the timeline, the explanation of the draft “Buyout Option”. He
explained that this whole process has been stretched out to about a year. It is a non-
problem, and the Committee would be putting a monkey-wrench into the only court
procedures in North Carolina that actually work well. (See Attachment 4).

Co-Chair Bryant asked a question about the Buyout provisions. Would the
Commissioners be involved in this? -

Mr. Blackledge believes that the Commissioners file the report with the Court and then
the court confirms it or sends it back. The committee clarified that the Clerk would
decide that it can be divided or order a sale. The Commissioners would not be involved in
the decision to the dividing or ordering a sale.

Co-Chair Bryant asked was there any other comments on this provision. If the Buyout
did not happen, then the public or private sale would proceed in the normal course of
business. :

Mr. Steele opposed the provision; he felt that it would create unfairness.

Mr. Woodson asked the staff a question, “is this fairly comparable to the provision in
Georgia?
Mr. Blackledge responded that it was fairly close.

Mr. Woodson stated that he was in favor of this provision.

Ms. Horne gave reasons why the Landloss Prevention Project felt that the Buyout
Provision is a good option. It will balance the equity in these transactions, although the
timeline needs to be adjusted.

Ms. Craig-Taylor said from her research there appears to be tension when a petitioner
who wants out of the tenancy-in-common property. This allows that person to get out
without having to sacrifice the land of others who may want the sale.



~ Mr. Blackledge still had a concern about the provision. How to get back to the sale when
on the Buyout track? What would the Committee like to do if there is no one left on the
Petitioner’s side? (See Attachment 2, Page 13, Line 30).

Mr. Harris said to dismiss it.

Mr. Steele requested that the Committee spend more time on this and study it further
even though he opposed it.

Co-Chair Bryant asked the staff, “What is the process to review this matter further?”

Mr. Krehely stated that a general recommendation outside of a bill can be done or -
something in the form of a bill can be done.

Mr. Rose stated that-Mr. Krehely’s suggestion would be one recommendation. He stated
that this is a social and technical issue.

Rep. Stam suggested not adopting this provision and trying to get something better.

Mr. Harris moved to adopt the provision.

Rep. Stam called for a division by show of hands.
The motion carried.

Mr. Blackledge introduced item 12, “No Attorneys Fees Charged to Opponents of
Sale, GS 46-22.2. If you appear in court in person, Attorneys' fees cannot be charged
against you. The second option gives the court more options. (See Attachment 2,
Subsection x(a), Line 31, & Attachment 3, Page 15, Line 25).

M. Woodson asked the question regarding what was meant by “in person”.

Mr. Blackledge responded that they are physically there. He was trying to come up with a
way to state that the person was doing more than just sending in a piece of paper saying
that they oppose or object and thereby avoiding any attorneys’ fees.

Co-Chair Bryant shared that one of the concerns with this provision was that people
might just try to avoid paying their share of the attorneys’ fees by filing a pleading if
someone advised them of that or subject them to it to avoid paying their share. That was
not the point. The point was to not force the person who opposed the sale to participate in
what they had opposed if they actually had defended the case.

Rep. Stam gave an example of why he agreed with the alternative, and he moved to adopt
the alternative.

Co-Chair Bryant asked for a second. There was none. Ms. Craig-Taylor had a comment.

Ms. Craig-Taylor liked the provision, to not assess attorney fees against parties that are
contesting the action. There is some appearance of impropriety again. She made a
substitute motion to adopt the provision presented on page 15 - G.S5.46.22.2. (See
Attachment 2, Page 15, Line 25).

Mr. Harris seconded.



Rep. Stam stated that he trusts the Clerk to do this in a fair manner. The effect of
adopting the current motion would be a reduction in value of property for people who
own property by tenants in common.

Co-Chair Bryant called for a vote on the motion. The motion carried.
Rep. Stam called for a division.

Co-Chair Bryant stated that all in favor of the substitute motion raise your hand. The
substitute motion carried. The other motion died for lack of relevancy.

Mr. Blackledge introduced item 11, “Substantial Injury” Multiple Factor Test, and he
stated that one of the complaints was that the current test does not take into account non-
economic factures. The language on page 14 would add the consideration of non-
economic factors. This asks the court to look at a more than just the traditional
“Substantial Injury” and to look at a series of factors and determine whether or not to
go ahead with the sale. (See Attachment 2, Page 14, Line 45 & Page 15, Line 3).

Rep. Stam asked a question regarding if the property can’t be divided and because of
these reasons can’t be sold what, then what happens to the property? Does it stay forever
as is?

Ms. Craig-Taylor asked if the committee were being asked to add more factors into
consideration for the court’s decision?

Rep. Stam asked a question regarding the effect of this provision other than the fact that it
will depremate the value of common property by 30, 40, or 50%.

Mr. Harris responded to Rep. Stam’s question. He said that the effect, he thinks, would be
to provide further guidance to the Clerk and especially the Assistant Clerks of Court that
would be hearing these cases - providing as much guidance as possible so that in
situations where there is only one attorney representing any of the parties, in truly an
adversarial proceeding, they would have as much information at their finger tips as
possible in making ajudication.

Rep. Stam asked if the court says no sale, then what happens?

Co-Chair Bryant answered his question by saying that the question before the court is can
it be divided or sold. To say that nothing happens is not an option, unless there are other
factors.

Sen. Jones asked whether it can be appealed to a higher court for a judge make a final
decision.

Co-Chair Bryant responded that it can be appealed to a higher court. The Judge would
review the Clerk’s decision on appeal.

Mr. Powell asked whether a petition can be switched to an in-kind or not?

Co-Chair Bryant asked if there was a motion on this or to include it for further study?

Mr. Harris made the motion to adopt the provision. The motion carried.

10



Rep. Stam called for a division by show of hands.

The motion was carried.

The meeting was adjourned at 5:50pm. Co-Chair Bryant reopened the meeting to ask for
a motion to adopt the January 9, 2009 minutes. A motion was made by Mr. David Harris
and the minutes were approved.

Resggmctfully Submitted:

resefitptive AngeM R. Bryant, C}(Chair

AL Narcly,

Karon Hardy, Committee Assistafft
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TRANSMITTAL LETTER

The Partition Sales Study Committee respectfully submits the following report.

Representative Angela R. Bryant Senator Robert C. A@Z?tet
Co-Chair Co-Chair
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COMMITTEE INTRODUCTION

The Partition Sales Study Committee was created by Part XLII of S.L. 2008-181 to address the
impact of the partition sale procedures on the economic use and loss of heir property and
farmland by heirs in North Carolina (see Appendix). The Committee consisted of 18 members
including five members of the House of Representatives, five members of the Senate, two Clerks
of Superior Court, and six members of the public with an expertise or stakeholder interest in the
issue. Sen. Robert C. Atwater and Representative Angela Bryant co-¢haired, the Committee.

The Committee was required to submit its final report, includ}gg/leg lative recommendations, to
the 2009 General Assembly no later than March 1, 2009 and termmat&@- that date, or upon
submission of its report whichever occurred first. ‘

COMMITTEE MEMBERS ™,
Pro Tem's Appointments %f \’S\i)/gaker's Appointments

N

< Representattves

Senators
p Rep. Angela f{%ryant (Co-Chair)

Sen. Robert C. Atwater (Co-Chait
Sen. Charles Woodrow Albertson - . Rep?Lucy T. Allen

Sen. Philip Edward Berger “RepisHenry M. Michaux Jr.

Sen. Edward Walter Jones % Rep. Timothy Lee Spear
Sen. Dav F. Wemsfem Rep. Paul B. Stam

Public Members
Hon. F. Gordon Battle
Ms. Phyliss Craig-Taylor
Hon. James C. Stanford
Mr. Steve Woodson

COMMITTEE STAFF

Legal Staff
Steve Rose, Research Division
Brad Krehely, Research Division
Ryan Blackledge, Bill Drafting Division

Committee Clerks
Carol Resar, Legislative Assistant to Sen. Atwater
Karon Hardy, Legislative Assistant to Rep. Bryant -
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COMMITTEE PROCEEDINGS

The Committee met three times, December 1, 2008, January 9, 2009, and January 26, 2009.
December 1, 2008

The Committee reviewed its charge with a presentation by Committee Co-counsel Brad Krehely.
Following the review of the Committee's charge, the Committee heard presentations from the
Honorable Richard E. Hunter, Jr., Clerk of Superior Court of Warren{€ounty and the Honorable
James C. Stanford, Clerk of Superior Court of Orange County. Both:are members of the
Committee. They discussed property partition procedures, covéring actual partitions and sales.

Faith Rivers, Associate Professor of Law at Elon Unive u%y\ School of inv/\é/;“ thade a presentation
to the Committee that reviewed the history of heir property and joint property.ownership. She
also discussed some of the challenges poor landow&ﬁ%s face from partition sales! Fi@gﬂy, she

reviewed the procedures in South Carolina and Alabaria, ﬁ/

Andrew Branan, Executive Director of the North Carolina*Rasm Transition Network, discussed
the work of his organization in preventing problems associated;éyygt{l the partition of heir
property. His organization approaches thé%rdﬁlgm using a planning and prevention approach in
which the family tries to decide what they wjll w; %fg@appen to the:land when the time comes.
This involves consideration of what they havejand whichffamily members may wish to continue
farming the land. This involves education of family*members; as well as the professional people

who might serve them spggh-as la?&%ers and accountants.

" 5

The Committee disctissed what had been presented, asgwell as additional information it required.
The Administrative Ofﬁz%é;\of the/@%ﬁggs, the Real Pﬁ?fé“@perty Section of the North Carolina Bar

Association, > Land Loss Pr véﬁtioné}@ggt all offered to assist the Committee in its

of partition proceduresfaround the United States. Mr. Pollock made some specific suggestions
for changes to North Carolina law that included:

Require the Court to consider non-economic value of property in weighing sale.
Allow a buyout option for partition sale opponents if division is not possible.
Ensure that owners receive notice of the action.

Establish sale procedures.

Disallow the assessment of attorney’s fees against parties that contest the sale.
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The Committee also received presentations from Savonala Horne, Executive Director of the
Land Loss Prevention Project, Anita Earls, Co-founder and Director of the Southern Coalition
for Social Justice, and Mr. Mark Dorosin, Senior Attorney with the UNC Center for Civil Rights.

Ms. Earls presented case studies of the sales of heir property in Orange County and submitted the
following recommendations to the Committee:

e Require consideration of specific factors in determining whether artition in kind or sale
of the land will be ordered.

o Establish a statutory procedure for co-tenants who oppose
tenants that includes a court-obtained neutral appraisal.

¢ Eliminate opportunities for conflicts of interest.

e Increase the time to respond to a petition.

eto f?uy out other co-

(“buyout option™). 4
e Strengthen existing statutory proyisions against potentlalaconﬂlcts of interest.

e Prohibit the assessment of attorney“\{s fees against parties oppo; to partition.

Tom Steele, the immediate past chair of the Real Pt é) rty,Section gf the North Carolina Bar
Association, told the Comm;ttee that it is the opiniofPof th‘*ﬁ”rth Carolina Bar Association that

would add more problerns, del v‘and expense togthe current partition sales process and
unnecessarily burden fa&@gy meml%@e s. Speaking p: rsonally, he felt the Bar would not be
opposed to changing the tlme for response to a partltlon petition from 10 days to 30 days.

certainiproposed buy-out provisions colilgffaise constltutlonal issues if they favored one party

. over anotheror did not result in all pgﬁles receiving full value for their ownership share.

The Committee did receive a'specific proposal to change the response time for answering a
partition petition ffom 10 days to 30 days from Rep. Paul Stam, a member of the Committee.
Rep. Stam also told'the:Committee that some of the suggestions it had received from presenters
to the Committee could have the effect of devaluing the property of some tenants-in-common by
30-50%. He illustrated how the process can work successfully by discussing two of the partition
cases he had handled in the past..

~ Co-chair Bryant asked the Committee members to submit proposals to Committee Counsel as

soon as possible so they could be prepared for discussion at the next meeting of the Committee.

Partition Sales Study Committee Page 5 DRAFT for Discussion
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January 26, 2009

The Committee received various suggestions for inclusion in the Committee's recommendations
to the 2009 General Assembly. After a thorough discussion of the proposals, and in light of all
the information the Committee had received at its previous meetings, the Committee made the
recommendations set out in this report.
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PROPOSED LEGISLATION

EXTEND DEADLINE FOR COMMISSIONERS' REPORT 9
I

EXTEND DEADLINE FOR ANSWERING A SUMMONS 9

CREDIT FOR CO-OWNER INTEREST WHEN PURCHASING PROPERTY 10

NOTICE PROVISIONS 10

12

ATTORNEYS REPRESENTING PARTIES CANNOT BE COMMISS

INELIGIBLE SELLERS AND PURCHASERS 12

12

13

14

15

EXTEND DEADLINE FOR COMMISSI§\ ER%SK E
SECTION x. G.S. 46-17 reads as'tewritten:
"§ 46-17. Report of comﬁfnssmners, contents; mg g
The commissioners/Within a‘reasonable time, not exceedmg 60-90 days after the notification
of their appomtmeut&ﬁall make a full and ample repo of their proceedings, under the hands of
any two of them, spec':e;mg thetein the manngp” of executing their trust and describing
particularly the land or parcels of and*dlvxded and the share allotted to each tenant in severalty,
with the sumW§sums charge en the more valuable dividends to be paid to those of inferior
value. The report shall*%be.g 1led in the! office of the superior court clerk: Provided, that the clerk of
the supe court may, in his-the ¢ erk's dlscretlon for good cause shown, extend the time for
the filing ‘the report of sa1d commissioners for an additional period not exceeding 60 days.
This proviso shall be appllcable to proceedings now pending for the partition of real property."

EXTEND DEADIhNE FO R JANSWERING A SUMMONS
QECTION x««(a) 7G.S. 1-394 reads as rewritten:
"§ 1-394. Contested speclal proceedings; commencement; summons.

Special proceedmgs against adverse parties shall be’commenced as is prescribed for civil
actions. The summons shall notify the defendant or defendants to appear and answer the
complaint, or petition, of the plaintiff within 10 days after its service upon the defendant or
defendants, and must contain a notice stating in substance that if the defendant or defendants fail
to answer the complaint, or petition, within the time specified, plaintiff will apply to the court for
the relief demanded in the complaint, or petition. The summons must run in the name of the
State, and be dated and signed by the clerk, assistant clerk or deputy clerk of the superior court
having jurisdiction in the special proceeding, and be directed to the defendant or defendants, and
be delivered for service to some proper person, as defined by Rule 4(a) of the Rules of Civil
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Procedure. The clerk shall indicate on the summons by appropriate words that the summons is
issued in a special proceeding and not in a civil action. The manner of service shall be as is
prescribed for summons in civil actions by Rule 4 of the Rules of Civil Procedure: Provided, in
partition proceedings under Chapter 46 of the General Statutes or where the defendant is an
agency of the federal government, or an agency of the State, or a local government, or an agency
of a local government, the time for filing answer or other plea shall be within 30 days after the
date of service of summons or aﬁer the final determination of any motion required to be made
prior to the filing of an answer."

SECTION x.(b) Article 1 of Chapter 46 of the General Statutes is amended by
adding a new section to read: L7 S
"§ 46-2.1 Summons. N

In partition proceedings initiated under this Chapter, thé(?genodsof time for answering a

summons is provided in G.S. 1-394." -

(b) The commissioners shall cem ;
of the notice of sale was sent by first cla: A Q%

respondents who previously were served by ‘per delivery or by,/reglstered or certified mail.
The commissioners shall also certify to t%é}court sthatgat legw} ten days prior to any resale
pursuant to G.S. 46-28. l(e)«a copy of the notice @ resale was ;sent by first class mail to the last
known address of all partsles to the%partltlon proceedmg whothave filed a written request with the
court that they be glven notice oﬁany resale. An affidavit from the commissioners that copies of
the notice of sale afid tesale were mailed to all parties?entitled to notice in accordance with this
section shall sa’usfy the CEHifi cat;%ﬁ?equlre;ment and shall also be deemed prima facie true. If
after hearing.i roven thaty party seeking#o revoke the order of confirmation of a sale or
subsequent re as:mailed tice as required by this section prior to the date of the sale or

resale, then' th’ét\ party shall not prevail under the provisions of G.S. 46-28.1(a)(2)a.

& Any _cotenant making an"‘offer in_a sale shall receive credit for the interest the
cotenant alréﬁ@géowns and shall receive a corresponding reduction in the amount of money the
cotenant_pays if th cotenaﬁ’s’ offer_is confirmed. When making a joint offer, cotenants may
aggregate the crediefor.the cetenants interests." :

NOTICE PROVISIONS
SECTION x. G.S. 46-6 reads as rewritten:
"8 46 6. Unknown partles, summens—xmd»summons notlce. and representatlon

Partition Sales Study Committee Page 10 DRAFT for Discussion
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(a)  Upon the filing of a petition for partition. petitioner may demonstrate to the court, by

atfidavit or otherwise, that there are persons interested in the property whose names are unknown
or_who are unlocatable. Petitioner must exercise due diligence in attempting to ascertain these
unknown or unlocatable persons. The petitioner must specifically allege in an affidavit or
otherwise the facts showing what due diligence the petitioner exercised. The petitioner shall set
forth facts based upon the personal knowledge of the petitioner conce{%ﬂw the methods. means,
and attempts to_locate and to effect personal service on the unl\nown or unlocatable persons,
including efforts to utilize, review. or otherwise draw upo sw es of information readily
available to the petitioner, including Internet sources. Befor ‘orderin otlce by publication, the
clerk must determine that petitioner did exercise due dlhg_eggm attemipting to find unknown or
unlocatable persons who may have an interest in the prope » )
(b)  When the clerk orders notice by publication. all of the followin
shall apply: ; .
(1) Publication in one or more néwspapers. - The>court shall order-fiotices to be
given to unknown or unlocatable persorﬁ_b_/y/d publication of'the petition, or of

the substance thereof, with the order of ihe court thereon. in one or more
newspapers to be desishated in the order.’ )The notice by publication shall
include a dbSC[‘lDthﬂ of@t DR

otice provisions

ropertv which mcludes«t;hc street addrws or othcr

property. and the number of buxld»mgs oﬁ?ﬂm pr ncrtv
(2)  Posting aﬁs1gg_ on the property~2 Within hin-10’days after the date the order is
madc forpuiblication, the Nclerk or the clerk's designee shall affix a
consmcuous sigibn the properﬁgubiect to partition. The sign shall be posted
prommg\mlv tobrx%wdc reasonabl:notice to interested persons. The sign shall
state_that E\Damt r-action ha§ been commenced. and it must identifv the
<7 name of the’ pctmo ,wthegsknown respondents. and the court in which the

Rec,ordmr a notxce\ The petitioner shall record, if not already recorded, a
notlcc%%hc pendm ction in the office of the register of deeds in the county
or_counties %m which the real property or any portion of the property_is
situated. __]:gc notice shall contain the name of the court where the action is
\ pending, the names of all the parties to the action at the time of recording, and

"a. descn iption of the real property affected by the action.

(c) If after such general notice by publication any person interested in the premises and
entitled to notice fails to appear, the court shall in its discretion appoint some disinterested
person to represent the owner of any shares in the property to be divided, the ownership of which
is unknown and unrepresented. For purposes of this section, attorneys who currently represent
the parties in the pending partition proceeding and attorneys who have previously represented the
parties in a related partition proceeding are not "disinterested” and cannot represent unknown or
unlocatable persons who may have an interest in the property. Attorneys who currently represent
the parties in the pending partition proceeding and attorneys who have previously represented the
parting in a related partition proceeding also cannot recommend persons to represent unknown or
unlocatable persons who may have an interest in the property."

Fartition Sales Study Committee Page 11 DRAFT for Discussion
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ATTORNEYS REPRESENTING PARTIES CANNOT BE COMMISSIONERS
SECTION x. G.S. 46-7 reads as rewritten:
""§ 46-7. Commissioners appointed.

The superior court shall appoint three disinterested commissioners to divide and apportion
such real estate, or so much thereof as the court may deem best, among the several tenants in
common, or joint tenants. Provided, in cases where the land to be partitioned lies in more than
one county, then the court may appoint such additional commissioners as it may deem necessary
from counties where the land lies other than the county where the proceedings are instituted. For
purposes of this section. attorneys who currently represent the parties in the pending partition
proceeding and_attorneys who have previously represented the 6af?ties ih a related partition
proceeding are not "disinterested” and cannot serve as commissionersx\

«f:; - \Qév
INELIGIBLE SELLERS AND PURCHASERS o~ 4 \i?%

"§ 46-31.

hold sale

: : : - : -The follow }i:4 persons shall not sell ?;r be dppomted
to sdl the propcrty in a partition sale under Article 2 of Chapter 46 of the General Statutes:
(1) The clerk of superior: court, the clerk's kx‘s’tdm clerk, or the clerk's deputy
clerk if there has been a\procq' ding before thatelerk of court.
(2) ~ Attorneys who currentl§ represeht.. the parties”in the pending partition

proceeding. %\ P 3%’3 e
(3)  Attorneys-who have mcwousl reprcsentedf'thc parties in a related partition
grocc&ﬁwg L2 { v
SECTION}x (b) Artlcle 4 of Chapter 46 is amended by addmg a new section to read:
"§ 46-31.1. Inehgrﬁle‘Purchdsers
Unless they have an Mthr eth’c:rcst m the land the following persons are not eligible to
purchase land-in & partition sale inder Article 2.0f Chapter 46 of the General Statutes:
(N Att@m ys wh cum,ntly represent _the parties in_the pending partition
E proceeding or thefattorneys' agents.
\{ﬁ Q) Attornws }zvho haveé previously represented the parties in a related partition
~~~~~ proceeding or the attorneys' agents.
(3 Commissioners who have been involved in the partition proceedings at any
time or thé.¢ommissioners' agents.
4 ﬁ}}pxalserg&ho have been involved in the partition proceedings at any time or

thea ﬁralsers agents."”

REQUIRE APPRAISAL BEFORE SALE CONFIRMED BY COURT
SECTION x. G.S. 46-28 reads as rewritten:

"§ 46-28. Sale procedure.

(a) The procedure for a partition sale shall be the same as is provided in Article 29A of
Chapter 1 of the General Statutes: Statutes, except as provided herein.

(b)  The commissioners shall certify to the court that at least 20 days prior to sale a copy
of the notice of sale was sent by first class mail to the last known address of all petitioners and
respondents who previously were served by personal delivery or by registered or certified mail.

Partition Sales Study Committee Page 12 DRAFT for Discussion
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The commissioners shall also certify to the court that at least ten days prior to any resale
pursuant to G.S. 46-28.1(¢) a copy of the notice of resale was sent by first class mail to the last
known address of all parties to the partition proceeding who have filed a written request with the
court that they be given notice of any resale. An affidavit from the commissioners that copies of
the notice of sale and resale were mailed to all parties entitled to notice in accordance with this
section shall satisfy the certification requirement and shall also be deemed prima facie true. If
after hearing it is proven that a party seeking to revoke the order of confirmation of a sale or
subsequent resale was mailed notice as required by this section prior to the date of the sale or
subsequent resale, then that party shall not prevail under the provisions of G.S. 46-28.1(a)(2)a.
and b. » L7 N

(€)  Prior to either a private sale or a public sale under\,AArtlglq 29A of Chapter 1 of the
General Statutes, an appraisal of the property shall be made. This abbralsal shall be used by the
court to help determine whether the amount of the bid orgprlce offered is_inadequate and

inequitable under G.S. 46-28.1(a)(2)c."
\%\
BUYOUT PROVISION A \
SECTION x. Article 2 of Chapter 46 of thgy energﬁ@t%utes is amengiyeéi by adding a
new section to read: i’ ,
"§ 46-22.1. Sale of cotenants' interest in lieu of sale of ;
(a) If the court determines the property cannot be pamtl@ned in-kind as provided in this
Chapter, the court shall, prior to orderinga salé exof the propertv«agge_;gcrlbed in the petition, or of
any part, allow the nonpetitioning cotenant$ito purchase the petitionér's interest in the property

(the 'buyout option"). The court shall emlanﬁthe buye % G tlon rocedures to any cotenant who

=

appears in person before the:court without coun e«lﬁ y
(b)  Within 15 dafs Sof the?determmatlon that the property cannot be divided in-kind, a

petitioner may, with pérmission of the court, withdraw as petitioner and become a nonpetitioning
cotenant with the dBility, .to. purchase the interest ofiafly petitioners. Likewise, a nonpetitioning
cotenant who wishes to b%u ht%@ﬁtgma , With permission of the court. become a petitioner. If
no_petitioner. remamss.m the ) pa%ty_}_t,lon action T58days afier the court determines that the property
cannot _be partitioned :in K1 Rkind, then the proceeding shall be dismissed and the petitioners who
have withdrawn shall be 11able fort T’é“costs of the action.

A ponpetitionin J%otenant fwho wishes to exercise the buyout option shall notify the
court of thé'cotenant's intenfino soonér than 15 days and no later than 30 days after the court has
determined thatthe Dronerty_cannot be partitioned in-kind. A nonpetitioning cotenant may
purchase an interest in the preperty as provided in this section even if a default judgment _has
been entered agaifistthe cofenant. If more than one nonpetitioning cotenant wishes to exercise
the buyout option. each®@tenant shall be entitled to purchase a portion of the available interest
equal to the coteliant'§%§isting percentage ownership divided by the total percentage ownership
of all cotenants participating in the buyout,

(d)  Ifthe cotenants cannot agree on the price of the petitioner's interest, the value of the
interest shall be determined by one or more competent and independent real estate appraisers
approved and appointed by the court. A second appraiser shall be appointed if a second appraisal
is requested by the cotenants and the court finds that a second appraisal is needed. The cost of
any appraisals ordered pursuant to this section shall be taxed as part of the costs of court to all
cotenants. Any of the cotenants may also submit an appraisal to the court from an appraiser not
appointed by the court, but those cotenants shall pay the cost of that appraisal.

Partition Sales Study Committee Page 13 DRAFT for Discussion
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(¢)  An appraiser appointed under subsection (d) of this section shall file a written
appraisal of the property to the court within 30 days of being appointed. If the court receives
appraisals of different values, the court shall evaluate the appraisals and determine the weight to
be given to each in determining the value of the interest subject to sale.

) If the petitioner objects to the value of the interest as determined by an appraiser, the
petitioner shall file written notice of the objection with the court no later than 10 days after the
filing of the appraiser's report and shall request a hearing on the value of the interest subject to
sale. The court shall hold a hearing limited to determining the value of the interest subject to sale
and, after hearing evidence as to the issue, shall enter an order statmg Imalue

(g)  Upon a determination of the value of the interest as.provided in this section, the
nonpetitioning cotenants who have exercised the buyout optlon shall have 45 days to pay into the
court the price set as the value of the interest. Upon paymentﬁof the.r %e the court shall order
that the proper instruments transferring title in the mterest e execitedsand delivered to the
purchasing cotenants. ¥

(h) If one or more but not all of the cotenarts who exercised the buydut option under
subsection (c) fail to pay the price set as the value ofithe intefest. the remammg_cgtenants who
exercised the buyout option may purchase a portion of thelgdefau]tmg cotenant’s_interest by
paving the price of the share into the court within 10 da%s@aﬁer the expiration of the 45-day
deadline provided in subsection (g) of this_section. The portlon that each of the remaining
cotenants may purchase shall be equal to\th cotenant's orlgmal%ercentage ownership divided by
the total percentage ownership of all cotena _interested in purchasm he defaulting cotenant's
interest. If none of the cotenants who exercised thc_lgu_ygut option pays the price set as the value
of the interest, the court may order a sale of the promrtv ashlewdég in G.S. 46-22.

() This section_shallsnot apply when: thiefe is a ‘written_tenants-in- common_or joint
tenants management ag_eemw

"SUBSTANTIAL INJURY" MUETIPLE FACTOR TEST
SECTION x. G, g;;; 46: 22 i
"§ 46-22. Sale ifilieu.of partitior

at least the followin%&tors

() whether the property is able to be divided between the party or parties seekmL
a partition by sale and those seeking to remain tenants in common:

(2) . whether a partition in kind would apportion the property in such a way that the
value of the parcels resulting from the division. in the ageregcate, would be
materially less than the actual value of the property if it was sold as a whole.
based upon a valuation that takes into account the tvpe of sale conditions

_ under which the court-ordered sale would occur;

3 evidence of longstanding ownership by any individual owner as supplemented

by the period of time that any person or persons that such a cotenant is or was

Partition Sales Study Committee Page 14 DRAFT for Discussion
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related to by related by blood, marriage, or adoption who was in the cham of
title owned an interest in the property:

4 any owner’s particular sentimental links with or attachment to the property,
including any attachments arising out of the fact that the property has
ancestral or other unique or special value to one or more of the co-owners;

(3) the use being made of the property by any of the owners and the degree to
which this owner or owners would be harmed if they could not continue to use

, the property for these purposes: ,

(6) the degree to which the owners have contributed. their_pro rata share of the
property taxes. insurance. and other carryin®” charges associated with

* maintaining ownership of the real property as welbas the degree to which the
owners have contributed to the physical ir‘%o&‘é%ﬁ%nt or the upkeep. of the
property, including any upkeep related to. Drotectlr_lg_the interests of the
owners against any person who ha legal claim tothe @ropenv but who
he consent of the ownersand
mic factots that the court fi nd%gﬁ)propriate

(7)_____any other economic or non-ecef

(d}(_) The party seeking a sale of the prope
injury under the provisions of this section." \

NO ATTORNEYS' FEE’g CHARGED TO OPEONENTOF SALE
SECTIO%\I%@x .(a) Artlcle 2 of Chapter 46 of the General Statutes is amended by

adding a new section to‘read: , E@W

In a partlt _‘o_rﬁpmceedmgw&under Artlcles%%r 2 of this Chapter, the court shall not assess
attorneys' fees against: mnpetltmnmg cotenant who contests the partition or sale of the property
by appearing in person 1 before the Z%’urt "

SECTION x.(b), ('5% S. 6- 2%1§(7) reads as rewritten:
"§ 6 21. Costs allowed either‘party<or apportioned in discretion of court.

Costs in the}following matters shall be taxed against either party, or apportioned among the
parties, in the dis etion of thejcourt:

All S%w Sand expenses incurred in special proceedings for the division or sale
of gither real estate or personal property under the Chapter entitled Partition-

Partition, except as otherwise provided therein.

%

The word "costs" as the same appears and is used in this section shall be construed to include
reasonable attorneys' fees in such amounts as the court shall in its discretion determine and
allow: provided that attorneys' fees in actions for alimony shall not be included in the costs as
provided herein, but shall be determined and provided for in accordance with G.S. 50-16.4."

Partition Sales Study Committee Page 15 DRAFT for Discussion
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APPENDIX

Authorization for the study committee from S.L. 2008-181:

PART XLIIL STUDY THE IMPACT OF PARTITION SALES OF REAL PROPERTY ON
THE ECONOMIC USE AND LOSS OF HEIR PROPERTY AND FARMLAND BY
HEIRS IN NORTH CAROLINA (H.B. 1527 - Bryant, Farmer-Butterfield, Allen,
Harrison)

SECTION 42.1. There is created the Partition Sales Stud); Cﬁnf}mntee to address the
issue of the impact of the partition sale procedures on the econom1c use and loss of heir property
and farmland by heirs in North Carolina. 5 SEN

SECTION 42.2. The Committee shall be compr1sed of 18 members as follows:

M Nine members appointed by the Speaker of‘the Houseé > of Representatives as

follows:

(@)  Five members of the H

(b) A Clerk of Superior Couits

(c) Three members of the public.
in the issue.

(2) - Nine members appointed by the Pr

follows:

(a) Five members of the-Senate.

(b) A Clerk of Super~1or C§”ﬁ’1¢

(c)  Three members ofithe pu
in the issue. E S

The Speaker of the-House of Repres%gtatwes andythe President Pro Tempore of the
Senate shall each designafe cochalr of the Cor&mlttee A quorum of the Committee shall be a
majority of its membersf‘The Commlttee shall meet upon the joint call of the cochairs.

SECT IQN 42.3. The Committee shall Study the laws and procedures concerning
partition sales in North %olma and how these lays affect landowners in the State, examining
both the effectiveness and equﬁ%of rrent law and exploring potential alternatives.
Specifically, ﬁth“gCoxg@ttee shall; ' 3

I Reyiew information about partition sales and examine current trends in
partitign’sales m'%the State, especially related to sales initiated by strangers in
interest to ‘heirs or‘related cotenants.

Analyze ‘research and information from North Carolina and other states and

jurisdictiopsjregarding the effect of partition laws on desired land retention

and economic development.

Analyze information concerning the comparative frequency of partition sales

V8§, partltlon in-kind in North Carolina.

@ Id ntlfy and assess alternative partition sales laws from other states.

6)) Explore how best to balance competing interests of the tenants in common in
the partition sales context.

(6) ~ Identify and consult with academics who have studied partition sales
nationally to determine their recommendations concerning best practices in
partition proceedings.

@) Identify current barriers to the adoption of best practices recommendations
and to alternative laws adopted by other states and potential options to address
these barriers.

(8)  Prepare a report with a statement of the issues and a summary of the research
including the Committee's recommendations concerning any needed

eofRepresentatwes N
ith ang%ngrtlse or stakeholder interest

t Pro Tempore of the Senate as

i¢ with an eltise or stakeholder interest

Partition Sales Study Committee ‘ Page 16 DRAFT for Discussion
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improvements and draft legislation to address any inequities presented by
A partition sales in North Carolina.

SECTION 42.4. Members of the Committee shall receive per diem, subsistence, and
travel allowances in accordance with G.S. 120-3.1, 138-5, or 138-6, as appropriate. Upon the
prior approval of the Legislative Services Commission, the Legislative Services Officer shall
assign professional and clerical staff to the Committee to aid in its work. The Committee may
contract for professional, clerical, or consultant services as provided by G.S. 120-32.02. Subject
to the approval. of the Legislative Services Commission, the Committee may meet in the
Legislative Building or the Legislative Office Building. The Committee, while in the discharge
of its official duties, may exercise all the powers provided under the %pmwsnons of G.S. 120-19
and G.S. 120-19.1 through G.S. 120-19.4, including the power to. quest all officers, agents,
agencies, and departments of the State to prov1de any mformatlé'j?, data, or documents within
i to them and the power

to subpoena witnesses.
SECTION 42.5. The Committee shall submita
including any legislative recommendations, to the 2009 Gene @1

whlchever occurs first.

Partition Sales Study Committee Page 17 DRAFT for Discussion




46
47

Attachmgnt 3

ATTORNEYS' FEES CHARGED TO OPPONENTS OF SALE AT DISCRETION OF
THE COURT (ALTERNATIVE) :
SECTION x. G.S. 6-21(7) reads as rewritten: _
"§ 6-21. Costs allowed either party or apportioned in discretion of court.
Costs in the following matters shall be taxed against either party, or apportioned among the
parties, in the discretion of the court:

() All costs and expenses incurred in special proceedings for the division or sale
of either real estate or personal property under the Chapter entitled Partition.
The court may, in its discretion, choose not to apportion costs and expenses of
a Partition action to a party if doing so would be unjust, for reasons stated by
the court.

The word "costs" as the same appears and is used in this section shall be construed to include
reasonable attorneys' fees in such amounts as the court shall in its discretion determine and
allow: provided that attorneys' fees in actions for alimony shall not be included in the costs as
provided herein, but shall be determined and provided for in accordance with G.S. 50-16.4."

APPRAISAL BEFORE SALE CONFIRMED BY COURT (ALTERNATIVE)
SECTION x. G.S. 46-28.1 reads as rewritten:
"§ 46-28.1. Petition for revocation of confirmation order.

(a) Notwithstanding G.S. 46-28 or any other provision of law, an order confirming the
partition sale of real property shall not become final and effective until 15 days after entered. At
any time before the confirmation order becomes final and effective, any party to the partition
proceeding or the purchaser may petition the court to revoke its order of confirmation and to
order the withdrawal of the purchaser's offer to purchase the property upon the following

grounds:
() In the case of a purchaser, a lien remains unsatisfied on the property to be

conveyed.
(2)  Inthe case of any party to the partition proceeding:
a. Notice of the partition was not served on the petitioner for revocation
as required by Rule 4 of the Rules of Civil Procedure; or
b. Notice of the sale was not mailed to the petitioner for revocation as
required by G.S. 46-28(b); or
C. The amount bid or price offered is inadequate and inequitable and will

result in irreparable damage to the owners of the real property.

In no event shall the confirmation order become final or effective during the pendency of a
petition under this section. No upset bid shall be permitted after the entry of the confirmation
order. ' ‘

(b) The party petitioning for revocation shall deliver a copy of the petition to all parties
required to be served under Rule 5 of G.S. 1A-1, and the officer or person designated to make
such sale in the manner provided for service of process in Rule 4(j) of G.S. 1A-1. The court shall
schedule a hearing on the petition within a reasonable time and shall cause a notice of the
hearing to be served on the petitioner, the officer or person designated to make such a sale and
all parties required to be served under Rule 5 of G.S. 1A-1.

(c) In the case of a petition brought under this section by a purchaser claiming the
existence of an unsatisfied lien on the property to be conveyed, if the purchaser proves by a
preponderance of the evidence that:

i
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(1) A lien remains unsatisfied on the property to be conveyed; and

(2)  The purchaser has not agreed in writing to assume the lien; and

(3)  The lien will not be satisfied out of the proceeds of the sale; and

(4)  The existence of the lien was not disclosed in the notice of sale of the
property, the court may revoke the order confirming the sale, order the
withdrawal of the purchaser's offer, and order the return of any money or
security to the purchaser tendered pursuant to the offer.

The order of the court in revoking an order of confirmation under this section may not be
introduced in any other proceeding to establish or deny the existence of a lien.

(d) In the case of a petition brought pursuant to this section by a party to the partition
proceeding, if the court finds by a preponderance of the evidence that petitioner has proven a
case pursuant to es—b—er—e- a. or b. of subsection (a)(2), the court may revoke the order
confirming the sale, order the withdrawal of the purchaser's offer, and order the return of any
money or security to the purchaser tendered pursuant to the offer.

(d1) In the case of a petition brought pursuant to c. of subsection (a)(2), the court may, in
its discretion, order an independent appraisal. Based on the appraisal, the court may revoke the
order confirming, the sale, order the withdrawal of the purchaser's offer, and order the return of
any money or security to the purchaser tendered pursuant to the offer. The cost of an independent
appraisal shall be apportioned to all parties, pro rata.

(e) If the court revokes its order of confirmation under this section, the court shall order a
resale. The procedure for a resale is the same as is provided for an original public sale under
Article 29A of Chapter 1 of the General Statutes."

CREDIT FOR CO-OWNER INTEREST WHEN PURCHASING PROPERTY
SECTION x. G.S. 46-28 reads as rewritten:
"§ 46-28. Sale procedure. :

(a) The procedure for a partition sale shall be the same as is provided in Article 29A of
Chapter 1 of the General Statutes: Statutes, except as provided herein.

(b) The commissioners shall certify to the court that at least 20 days prior to sale a copy
of the notice of sale was sent by first class mail to the last known address of all petitioners and
respondents who previously were served by personal delivery or by registered or certified mail.
The commissioners shall also certify to the court that at least ten days prior to any resale
pursuant to G.S. 46-28.1(e) a copy of the notice of resale was sent by first class mail to the last
known address of all parties to the partition proceeding who have filed a written request with the
court that they be given notice of any resale. An affidavit from the commissioners that copies of
the notice of sale and resale were mailed to all parties entitled to notice in accordance with this
section shall satisfy the certification requirement and shall also be deemed prima facie true. If
after hearing it is proven that a party seeking to revoke the order of confirmation of a sale or
subsequent resale was mailed notice as required by this section prior to the date of the sale or
subsequent resale, then that party shall not prevail under the provisions of G.S. 46-28.1(a)(2)a.
and b. '

@ Any cotenant making an offer in a sale of an entire parcel shall receive credit for the

~ interest the cotenant already owns and shall receive a corresponding reduction in the amount of

money owed after deducting the costs and fees associated with the sale. When making a joint
offer, cotenants may aggregate the credit for the cotenants' interests."




ATTORNEYS' FEES CHARGED TO OPPONENTS OF SALE AT DISCRETION OF
THE COURT (ALEIRH %

SECTION x. G.S. 6-21(7) reads as rewritten:
"§ 6-21. Costs allowed cither party or apportioned in discretion of court.
+ Costs in the following matters shall be taxed against either party, or apportioned among the
parties, in the discretion of the court:

A
o

l
2
3
4
5
6
7
8
9

(7)  All costs and expenses incurred in special proceedings for the division or sale
of either real estate or personal property under the Chapter entitled Partition.
The court may, in its discretion, choose not to apportion costs and expenses of
a Partition action to a party if doing so would be unjust, for reasons stated by
the court. ‘

The word "costs" as the same appears and is used in this section shall be construed to include
reasonable attorneys' fees in such amounts as the court shall in its discretion determine and
allow: provided that attorneys' fees in actions for alimony shall not be included in the costs as
provided herein, but shall be determined and provided for in accordance with G.S. 50-16.4."

APPRAISAL BEFORE SALE CONFIRMED BY COURT (ALTERNA!
SECTION x. G.S. 46-28.1 reads as rewritten:
"§ 46-28.1. Petition for revocation of confirmation order.

(a) Notwithstanding G.S. 46-28 or any other provision of law, an order confirming the
partition sale of real property shall not become final and effective until 15 days after entered. At
any time before the confirmation order becomes final and effective, any party to the partition
proceeding or the purchaser may petition the court to revoke its order of confirmation and to
order the withdrawal of the purchaser's offer to purchase the property upon the following
grounds:

(1) In the case of a purchaser, a lien remains unsatisfied on the property to be

conveyed.
(2) In the case of any party to the partition proceeding;
a. Notice of the partition was not served on the petitioner for revocation
as required by Rule 4 of the Rules of Civil Procedure; or ,
b. Notice of the sale was not mailed to the petitioner for revocation as
required by G.S. 46-28(b); or
c. The amount bid or price offered is inadequate and inequitable and will

result in irreparable damage to the owners of the real property.
In no event shall the confirmation order become final or effective during the pendency of a
petition under this section. No upset bid shall be permitted after the entry of the confirmation
order.

(b) The party petitioning for revocation shall deliver a copy of the petition to all parties
required to be served under Rule 5 of G.S. 1A-1, and the officer or person designated to make
such sale in the manner provided for service of process in Rule 4(j) of G.S. 1A-1. The court shall
schedule a hearing on the petition within a reasonable time and shall cause a notice of the
hearing to be served on the petitioner, the officer or person designated to make such a sale and
all parties required to be served under Rule 5 of G.S. 1A-1.

(c) In the case of a petition brought under this section by a purchaser claiming the
existence of an unsatisfied lien on the property to be conveyed, if the purchaser proves by a
preponderance of the evidence that:
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(1) A lien remains unsatistied on the property to be conveyed; and

(2)  The purchaser has not agreed in writing to assume the lien; and

(3)  The lien will not be satisfied out of the proceeds of the sale; and

(4)  The existence of the lien was not disclosed in the notice of sale of the
property, the court may revoke the order confirming the sale, order the
withdrawal of the purchaser's offer, and order the return of any money or
security to the purchaser tendered pursuant to the offer.

The order of the court in revoking an order of confirmation under this section may not be
introduced in any other proceeding to establish or deny the existence of a lien.

(d)  In the case of a petition brought pursuant to this section by a party to the partition
proceeding, if the court finds by a preponderance of the evidence that petitioner has proven a
case pursuant to as—bm—er-e: a. or b. of subsection (a)(2), the court may revoke the order
confirming the sale, order the withdrawal of the purchaser's offer, and order the return of any
money or security to the purchaser tendered pursuant to the offer.

(d1) In the case of a petition brought pursuant to ¢. of subsection (a)(2), the court may, in
its discretion, order an independent appraisal. Based on the appraisal, the court may revoke the
order confirming the sale, order the withdrawal of the purchaser's offer, and order the return of
any money or security to the purchaser tendered pursuant to the offer. The cost of an independent
appraisal shall be apportioned to all parties, pro rata.

(e) Ifthe court revokes its order of confirmation under this section, the court shall order a
resale. The procedure for a resale is the same as is provided for an original public sale under
Article 29A of Chapter | of the General Statutes.”

CREDIT FOR CO-OWNER INTEREST WHEN PURCHASING PROPERTY
SECTION x. G.S. 46-28 reads as rewritten:
"§ 46-28. Sale procedure.

(a) The procedure for a partition sale shall be the same as is provided in Article 29A of
Chapter 1 of the General Statutes: Statutes, except as provided herein.

(b) The commissioners shall certify to the court that at least 20 days prior to sale a copy
of the notice of sale was sent by first class mail to the last known address of all petitioners and
respondents who previously were served by personal delivery or by registered or certified mail.
The commissioners shall also certify to the court that at least ten days prior to any resale
pursuant to G.S. 46-28.1(¢) a copy of the notice of resale was sent by first class mail to the last
known address of all parties to the partition proceeding who have filed a written request with the
court that they be given notice of any resale. An affidavit from the commissioners that copies of
the notice of sale and resale were mailed to all parties entitled to notice in accordance with this
section shall satisfy the certification requirement and shall also be deemed prima facie true. If
after hearing it is proven that a party seeking to revoke the order of confirmation of a sale or
subsequent resale was mailed notice as required by this section prior to the date of the sale or
subsequent resale, then that party shall not prevail under the provisions of G.S. 46-28.1(a)(2)a.
and b.

Any cotenant making an offer in a sale of an entire parcel shall receive credit for the
1nterest the cotenant already owns and shall receive a corresponding reduction in the amount of
money owed after deducting the costs and fees associated with the sale. When making a joint
offer, cotenants may aggregate the credit for the cotenants' interests."
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NORTH CAROLINA GENERAL ASSEMBLY
RALEIGH 27601-2808

MEMORANDUM

TO: George Hall, Legislative Services Ofﬁcer
FROM: Legislative Services Commission Co-Chairs

Senator Marc Basnight mg

Speaker Joe Hackney
DATE: January 30, 2009
RE: Authorization of staff use for final meeting of the Partition Sales Study

Committee

This memo is to authorize the use of central staff to assist the Partition Sales Study Committee.
The Committee Co-Chairs, Rep. Angela Bryant and Sen. Bob Atwater, have requested one final
meeting to ensure that all necessary legislative recommendations have been made. '

Please work with the Fiscal and Research Divisions, and the Legislative Assistants offices to
assign appropriate staff members to these commissions.

Thank you.

Copey 0
é (et
%QW
® i,

- -... NORTH CAROLINA 27601-2808 *TEL {919} 733-6854 FAX (919) 733-8740



TO:
FROM:

DATE:
RE:

NORTH CAROLINA GENERAL ASSEMBLY
RALEIGH 27601-2808

MEMORANDUM

George Hall, Legislative Services Officer
Legislative Services Commission Co-Chairs

Senator Marc Basnight mg

Speaker Joe Hackney

January 30, 2009
Authorization of staff use for final meeting of the Partition Sales Study
Committee

This memo is to authorize the use of central staff to assist the Partition Sales Study Committee.
The Committee Co-Chairs, Rep. Angela Bryant and Sen. Bob Atwater, have requested one final
meeting to ensure that all necessary legislative recommendations have been made.

Please work with the Fiscal and Research Divisions, and the Legislative Assistants offices to

Thank you.

assign appropriate staff members to these commissions.

e -... NORTH CAROLINA 27601-2808 *TEL {919) 733-6854 FAX (919) 733-8740



NORTH CAROLINA GENERAL ASSEMBLY
COMMITTEE MEETING NOTICE
LEGISLATIVE BUILDING
RALEIGH NC 27601

February 3, 2009

MEMORANDUM
TO: Members of the Partition Sales Study Committee
FROM: Sen. Robert Atwater, Co-Chair

Rep. Angela R. Bryant, Co-Chair
SUBJECT:  Meeting Notice*

The Partition Sales Study Committee will meet on the following date:

DAY: Wednesday
DATE: February 18, 2009
TIME: 4:00 PM

LOCATION: Room 421, Legislative Office Building

*PLEASE NOTE: This is the final meeting. The purpose of this meeting is to finish consideration
of the proposed amendments to G.S. 46-6, Unknown parties; summons, notice, and
representation, and to take a final vote on the entire report. No other matters will be considered
and no amendments to the body of the report or the other legislative proposals already
considered will be accepted. The committee members will receive copies of the report and the
adopted legislative proposals, together with a draft of revised proposed G.S. 46-6 as drafted by
the staff at the request of the co-chairs prior to the meeting. Please call the staff's attention to
any typographical errors prior to the meeting. Proposed amendments to the new draft of G.S. 46-
6 will be considered at the meeting. ‘

REMINDER TO NON-LEGISLATIVE MEMBERS: Parking for non-legislative members of
the Committee is available in the visitor parking deck #75 located on Salisbury Street across from
the Legislative Office Building. Parking is also available behind the Museum of History Building
located on Jones Street in front of State Archives. The cost for visitor parking is $1.00 per hour or
$8.00 per day and is reimbursed with a parking receipt that is submitted with your travel
reimbursement form.

If you have any questions concerning this meeting or if you cannot attend, please contact Carol
Resar, Committee Clerk at (919) 715-3036, or Atwaterla@ncleg.net.



Joint Study Committee on Partition Sales
Wednesday, February 18, 2009, 4:00 PM
421 LOB

AGENDA

Welcome and Opening Remarks
o Sen. Bob Atwater, Co-Chair
o Rep. Angela Bryant, Co-Chair
Adoption of minutes from January 26, 2009 meeting

Discussion of Draft of amended G.S. 46-6: Unknown parties; Summons;
Notice, and Representation.

Adoption of Committee Report to the 2009 General Assembly.

Adjournment



JOINT STUDY COMMITTEE ON PARTITION SALES
MINUTES

Wednesday, February 18, 2009
4:00 PM
Room 421 Legislative Office Building

The Joint Study Committee on Partition Sales met on Wednesday, February 18, 2009 at
4:00 PM in Room 421 of the Legislative Office Building. Representatives Angela
Bryant, Co-Chair, Lucy Allen, Tim Spear and Paul Stam, Senators Atwater, Co-Chair, Ed
Jones, and David Weinstein, and public members Phyliss Craig-Taylor, Pamela Thombs,
Steve Woodson, David Harris, and The Honorable Gordon Battle attended. Senator Bob
Atwater presided.

After welcoming everyone and reminding the Committee members that the only section
of the Final Report that will be discussed is the Notice Provisions section found on pages
10 and 11, Senator Atwater asked Mr. Brad Krehely, Research Division, to review the
changes made to the Final Report draft (see Attachment #1).

Mr. Krehely told the Committee that the following changes to the Notice Provisions
section have been made:

e Page 10, line 41-44, reinserted the original statutory language.

e Page 11, lines 17-18, deleted the number of buildings.

e Page 11, line 17, “street address, if available”, is not needed because it reads
“or other common designation.” '

e Page 11, line 21, read” clerk or clerk’s designee,” now reads “petitioner shall
deliver to the sheriff and the sheriff or sheriff’s designee.”

e Page 11, line 24, added the requirement that the sign remain posted for 30
days, and that the petitioner shall certify to the clerk, by affidavit, that the sign
has remained posted for 30 days.

o Page 11, lines 26-38, some changes were made to the size of the sign and
what was required to be on the sign.

e The section dealing with recording the notice has been deleted as requested at
the last meeting. |

After Mr. Krehely’s presentation of the changes to the Final Report draft, a lengthy
discussion was held by the Committee members, particularly about section (b)(2)b. Asa
result of the full discussion the following changes were made to the Final Report draft:
> After many attempts through motions to perfect the language in section
(b)(2)b, Representative Allen moved to delete on page 11, lines 20-38
section (b)(2)b of the report. Judge Battle seconded. Motion carried.
> Representative Stam moved to delete on page 11, line 44 the words
“not ‘disinterest.’” Representative Bryant seconded. Motion carried.



> Representative Bryant moved to delete on page 11, line 39 the words
«if after” and insert the words “Before or after,” and to delete on page
11, line 40 the words “in its discretion.” Mr. Woodson seconded. ‘
Motion carried. -

After these changes were made, Mr. Harris moved to approve the Notice Provisions
section of the Final Report draft as amended. Senator Jones seconded. Motion
carried. ' :

Following that motion, Mr. Harris moved to approve the Final Report. Senator
Jones seconded. Motion carried. ' : -

There being no further business, the meetihg was adjourned at 5:00 PM.

o e (Lt (52 0au

Senator Bob Atwater, Co-Chair Carol Resar, Cmmittee Clerk
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TRANSMITTAL LETTER

The Partition Sales Study Committee respectfully submits the following teport.

Representative Angela R. Bryant Senator Robert C. éwt??éter
Co-Chair Co-Chair w .

‘Partition Sales Study Committee DRAFT for Approval ~ Page 2



. I COMMITTEE INTRODUCTION

[y

3 The Partition Sales Study Committee was created by Part XLII of S.I.. 2008-181 to address the
4 impact of the partition sale procedures on the economic use and loss of heir property and farmland
5 by heirs in North Carolina (se¢ Appendix). The Committee consisted of 18 members including five
6  members of the House of Representatives, five members of the Senate, two Clerks of Superior
7 Court, and six members of the public with an expertise or stakeholder interest in the issue. Senator
8  Robert C. Atwater and Representative Angela Bryant co-chaired the Committee.
9

10

The Committee was required to submit its final report, including leglslatlve recommendations, to the
11 2009 General Assembly no later than March 1, 2009 and termmated on that date, or upon

12 submission of its report, whichever occurred ﬁrst IR ,13: o,
13 ﬁ i,
‘14 BN
15 COMMITTEE@EMBERS ko
16 ﬁ"'zﬁ{' %, W& &

17 President Pro Tempore's Appointments "l.. Speaket's Appointments
18 ,
19 Senators T e 'Repreyeﬂtatz'm

20 Sen. Robert C. Atwater (Co- Chalr) Rep. AnﬁgejR Bryant (Co-Chair)

21 Sen. Charles Woodrow Albertson - ’ ‘ Rep: Lucy T. Allen

22 Sen. Philip Edward Berger . Rep.Henry M. Michaux Jr.

23 Sen. Edward Walter ]ones “Rep. Timothy Lee Spear
‘ 24 Sen. Davﬁ%F Wemstem Rep. Paul B. Stam

25

26 Pub/w Members . Public Members

27 Mr. David'H: Harnsé]r Hon. F. Gordon Battle

28 Hon: “Richard E: @unter Jr. o Ms. Phyliss Craig-Taylor

29 . M Greg&y C. Malhoit Hon. James C. Stanford

30 e Ms. Pamela- omb .. ¢ M. Steve Woodson

31 .

32 -

33 COMMITTEE STAFF

34

35 Legal Staff )

36 Steven Rose, Research Division

37 ) Brad Krehely, Research Division

38 ) Ryan Blackledge, Bill Drafting Division

39

40 Committee Clerks

41 Carol Resar, Legislative Assistant to Sen. Atwater

42 Karon Hardy, Legislative Assistant to Rep. Bryant

‘ Partition Sales Study Committee DRAFT for Approval Page 3
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COMMITTEE PROCEEDINGS

The Committee met four times, December 1, 2008, January 9, 2009, January 26, 2009, and February
18, 2009. Complete Committee minutes, including all written material submitted by persons who
made formal presentations to the Committee, are permanently available in the Legislative Library:

December 1, 2008 .
i y- & 5
The Committee reviewed its charge with a presentation by Committee Co-counsel Brad Krehely.
Following the review of the Committee's charge, the Committee héard presentatlons from the
Honorable Richard E. Hunter, Jr., Clerk of Superior Coutt of Warren County,and the Honorable
James C. Stanford, Clerk of Superior Court of Orange County: Both are members of the
Committee. They discussed property partition procedures covering actual partltlons and sales.

Faith Rivers, Associate Professor of Law at Elon University School .of Law, made a presﬁtanon to .
the Committee that reviewed the history of heir property %d ]omt property ownership. She also
discussed some of the challenges poor landowners face from partition sales. Finally, she reviewed
the procedures in South Carolina and Alabama. ;
RSN >
Andrew Branan, Executive Director of the North C ]ma Farm Tragsition Network, discussed the
work of his organization in preventing proble assomated«\mth the pa;%:tltlon of heir property. His
organization approaches the problem using a pla ing. an%%revennon approach in which the family
tries to decide what they will: wang_to happen to the"land when tlie time comes. This involves
consideration of what thé‘? have andiwhich family ‘thembers miy wish to continue farming the land.
This involves educatign:of family members, as well as th%(; professional people who might serve

them, such as lawyers andzaccountants. P
e ¥

The Committeg. discussed Whatwhad been presented, as well as additional information it required.
The Administrative Ofﬁc;é}zof the Courts the Real Property Section of the North Carolina Bar
Assoclatlon and the Land oss Prevegtlon Project all offered to assist the Committee in its work.

&
John Pollock, Enforcement Director of the Alabama Fair Housing Center, presented an overview of
partition procedures around the United States. Mr. Pollock made some specific suggestions for
changes to North Carolina law that included:

® Require the Court to consider non-economic value of property in weighing sale.
e Allow a buyout option for partition sale opponents if division is not possible.

e Ensure that owners receive notice of the action.

e Establish sale procedures.

Partition Sales Study Committee DRAFT for Approval Page 4
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14
15
16
17
18
19
20
21
22
23
24

25
26
27
28

.29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44

¢ Disallow the assessment of attorney’s fees against parties that contest the sale.
The Committee also received presentations from Savonala Horne, Executive Director of the Land
Loss Prevention Project, Anita Earls, Co-founder and Director of the Southern Coalition for Social
Justice, and Mtr. Mark Dorosin, Senior Attorney with the UNC Center for Civil Rights.

Ms. Horne submitted the following written recommendations to the Committee:

e Enhance notice requirements to ensure that owners are made awa‘fge%\ of the partition
proceeding. )

e Provide a buyout option for partition sale opponents and a4

¢ Enumerate non-economic factors as specified in the rec@mmenda\t&on for evaluating the
choice between actual partition and partition sale. 43,

* Shield partition sale opponents from the assessment o& attorney's fees‘% 1 a forced sale
occurs "

N 2D
® Require consideration of specific factdfs:in determining \iﬁ%ﬁher partition in kind or sale of
the land will be ordered. '
e Establish a statutory procedure for co- tenants hé oppose a sale to buy out other co-tenants
that includes a court-obtained neutral appralsa]? Lﬁi’m

e FEliminate opportumneas;&af:or conflicts of i mterest
e Increase the nmefto respond to a petition. ¥

( ‘buyout optlon Mo " %«ﬁ >
.é’ Strengthen emsung‘smtumfy Pfo’mlons against potential conflicts of interest.

o Prohlbl* the assessment‘ f attorney’s fees against parties opposed to partition.

Tom Steele, the‘unmedlate pastA chair of the Real Property Section of the North Carolina Bar
Association, told the Committee that it is the opinion of the North Carolina Bar Association that the
procedure for partitich sales works well and should not be changed. The proposed changes would
add more problems, delays and expense to the cutrent partition sales process and unnecessarily
burden family members. Speaking personally, he felt the Bar would not be opposed to changing the
time for response to a partition petition from 10 days to 30 days. :

Ms. Mariah West, Associate Legal Counsel for the Administrative Office of the Courts (AOC),
presented data collected by the AOC. Based on an analysis of data from the past few years,
approximately 29% of partition cases filed end up in a sale. The AOC, however, does not have
more detailed information on who was involved in the cases or what circumstances led to a sale.

Partition Sales Study Committee DRAFT for Approval - Pages
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Information from the Administrative Office of the Courts

Total Partition Cases Filed ' Partition Cases Resulting in Sale
Calendar Year Cases Fiscal Year Cases
2005 510 ' 2005-06 156
2006 594 2006-07 161
2007 561 2007-08 163

Mr. Blackledge then reviewed past bills introduced in the General Assembly to change the partition
procedure, none of which had been enacted. He also cautioned the Cofrimittee that certain
proposed buy-out provisions could raise constitutional issues if they favored one party over another
or did not result in all parties receiving full value for their ownershlp shate:

Is ’ “’?h
The Committee did receive a specific proposal to change 6 response time for's answering a partition
petition from 10 days to 30 days from Representative Paui Stam, a member of the Committee.
Representative Stam also told the Committee that soxff&e of the suggestions it had recelved"from
presenters to the Committee could have the effect 0 devalumg the! R@{operty of some}tenants -in-
common by 30-50%. He illustrated how the process can WO k successfully by discussing two of the

partition cases he had handled in the past.

The Committee recelv&ééd various sdggestrons for mcluslon in the Committee's recommendations to
the 2009 General Assemblyw After éé%lorough discussion of the proposals, and in light of all the
information the Committee ‘h ecerved at 1t§3prev10us meetings, the Committee approved all but
the notice prov1$10ns for.inclusiot :in the final report The Committee suggested changes to the
notice provision propos;l%whlch were considered at the next meeting.

" February 18, 2009

After a thorough dlscussmn ofbthe notice provision proposal, the Committee approved [did not
dpprove] the proposaﬁlﬁ The,Comrmttee approved the final report and the proposed leglslatlon
beginning on page nine: oféﬁﬁns report.

é .

Partition Sales Study Committee DRAFT for Approval Page 6



SOOIV W —

S DL DR DBDWLWLWLWWLWWWWERNNDINDRNNDNRNDNR — o oo ot e
AN BEBWN—~OOVRXRITAUNRERWN OO IAUNMEWN—=O OOV EA WIN —

FINDINGS

Tenancy in common ownership is the most common form of concurrent land ownership. Without
proper planning, however, tenancy in common ownership can lead to "heirs' property,” where
multiple family members own the same piece of land but where exact ownership is uncertain, usually
due to generations of intestacy resulting in a large nurmber of owners with an interest in the property.
Though heirs' property can be avoided through careful legal planning, many low-income landowners

lack resources and access to legal adv1ce .
47

Any land held as a tenancy in common is susceptible to partition, elther_m kind or by sale, and any
one owner is legally empowered to bring a partition action at any»tlme Partmon sales occur when
the property cannot be divided into smaller parcels without ' substantlal m]ury;; to the value of the
land. Heirs' property is particularly vulnerable to partition because of the increasing number of
owners over the generations. Partition sales of heirs' proferty have been noted in'numerous studies
by USDA and others as a cause of loss in small farmland ownership, particularly by Afrjﬁ?
Americans. S TN o ..

wx, TR 4
Though North Carolina law favors division over the sale of‘jointly-owned property, it appears that
many actions are brought, in the first instance, for the sale of H‘tw}f%ixoperty, alleging that the property
cannot be divided without producing less v:tlue to, the owner than a ghare of the money proceeds
from a sale of the whole. Parties petitioning’for the sale are usuaﬂ}:%resented by counsel, but the
respondents to the sale action are often not reptesented bysecounsel Based on sample cases
presented to this Committee, when counsel are lnvolved onvboth sides it appears more likely that
that partition cases are dismissed and, the Comrmttee assumes, §atisfactorily resolved among the
owners. : £ W 3 (4
The North Carolina standard of "substantial injury’ and material impairment of cotenant rights in
order to force a sale is a ﬁnanclal/ ecemormc determmatlon -- i.e. whether the fair market value of a

share in- kmd wouldebe matenally less thafi‘a share of the money from a sale of the whole. That

ehmmates”’ﬁny conslderatlon of factors .such as ancestral attachment, historical value, use of

property, longstanding ownetship anQupkeep of the property, use of property for livelihood,
provfglon of eldercare or c\gmpamonshlp for prior owners.
W\ !

In some cases mvolvmg heirs'] roperty, there can be unknown and unlocatable ownets who, without
due diligence on‘the part of petitioners, will not get actual notice of the proceedings.

"i‘
The practical hkehhood and ease of getting a forced sale raises some fairness issues for respondents,
especially those of lower income, who want to keep possession and ownership of their property.
Though the law favors partition in-kind and provides for many options to favor partition in-kind,
e.g. division in part and sale in part, a lack of legal representation for respondents makes a forced
sale more likely.

There are several opportunities for the appearance of a conflict of interest -- attorneys representing
the parties being allowed to serve as commissioners for the division and the sale and attorneys
representing the parties being involved in the selection of the Guardian Ad Litem for the unknown
or unlocatable heirs.

Partition Sales Study Committee DRAFT for Approval | Page 7



There is also a fairness issue in that parties who are opposed to the partition sale are often forced to
pay a share of the attorneys' fees of the petitioner who forces the sale. The attorneys' fees are usually
awarded by the clerk, in their discretion, from the sale proceeds before the co-tenants are paid their
propottional shares from proceeds that are often the result of below market value sales.

TheReal Property Section of the North Carolina Bar Association and the North Carolina Land Title
Association emphasize that the current partitdon sales system has stood the test of time and is an
equitable and expeditious method for co-owners to resolve differences without expensive,
protracted, adversarial litigation and that partition is an absolute right of 4 tendnt in common.
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PROPOSED LEGISLATION

EXTEND DEADLINE FOR COMMISSIONERS' REPORT . 9

EXTEND DEADLINE FOR ANSWERING A SUMMONS 9
CREDIT FOR CO-OWNER INTEREST WHEN PURCHASING PROPERTY 10
NOTICE PROVISIONS T 10
ATTORNEYS REPRESENTING PARTIES CANNOT BE commrssﬂzrom«\:‘ri‘s‘ 12
INELIGIBLE SELLERS AND PURCHASERS g 12
APPRAISAL BEFORE SALE CONFIRMED BY counr...ﬁy e 12
BUYOUT PROVISION LT : 7. 14

: : ost. ‘..
SUBSTANTIAL INJURY" MULTIPLE FACTOR TEST ... {}..... 15
16

NO ATTORNEYS' FEES CHARGED TO OPPONENTS OF SALE?
‘Eﬁ% :

EXTEND DEADLINE FOR COMMISSI@NERS' REPORT
SECTION x. G.S. 46-17 reads as‘*"%ewmten -

""§ 46-17. Report of co @}msswners, contents; ﬁlmg g}‘?‘?
The commrssroners “within a 1easonab1e time, not exceeding 60 90 days after the notification

of their appomtment&"shall make a full and ample repost of their proceedings, under the hands of
any two of them, specrfymg therem the manner “of executing their trust and describing
particularly the land or parcels of fand' dlvrded«»gfanf the share allotted to each tenant in severalty,
with the sum 68 “sums, e&garge\ﬁion the more valuable dividends to be paid to those of inferior
value. The report shall be ﬁled in the oﬁ' ce of the superior court clerk: Provided, that the clerk of

,,,,,

SECTION x.(a) G.S. 1-394 reads as rewritten:
""§ 1-394. Contested §peclal proceedings; commencement; summons.

Special proceedings against adverse parties shall be commenced as is prescribed for civil
actions. The summons shall notify the defendant or defendants to appear and answer the
complaint, or petition, of the plaintiff within 10 days after its service upon the defendant or
defendants, and must contain a notice stating in substance that if the defendant or defendants fail
to answer the complaint, or petition, within the time specified, plaintiff will apply to the court for
the relief demanded in the complaint, or petition. The summons must run in the name of the
State, and be dated and signed by the clerk, assistant clerk or deputy clerk of the superior court
having jurisdiction in the special proceeding, and be directed to the defendant or defendants, and
be delivered for service to some proper person, as defined by Rule 4(a) of the Rules of Civil

Partition Sales Study Committee DRAFT for Approval Page 9
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- CREDIT FOR CO-OWNER INTEREST WHEN PﬁCHASING PROPERTY

Procedure. The clerk shall indicate on the summons by appropriate words that the summons is
issued in a special proceeding and not in a civil action. The manner of service shall be as is
prescribed for summons in civil actions by Rule 4 of the Rules of Civil Procedure: Provided, in
partition proceedings under Chapter 46 of the General Statutes or where the defendant is an
agency of the federal government, or an agency of the State, or a local government, or an agency
of a local government, the time for filing answer or other plea shall be within 30 days after the
date of service of summons or after the final determination of any motion required to be made
prior to the filing of an answer."
SECTION x.(b) Article 1 of Chapter 46 of the General Statutes is amended by

adding a new section to read: 4 ’
"§ 46-2.1 Summons. N

In_partition proceedings initiated under this Chapter, the perlod“yof time for answering a
summons is provided in G.S. 1-394."

SECTION x. G.S. 46-28 reads as rewitt
"§ 46-28. Sale procedure. AN . 7 '
(a) The procedure for a partition sale shall be th‘ same as is provided in Article 29A of
Chapter 1 of the General Statutes— Statutes except as prov1d erein

\otice of'any resale. An afﬁdawt from the commissioners that copies of
s'}%le were%nalled to all partles*entltled to notice in accordance with this
rti ation requirement and shall also be deemed prima facie true. If
after hearmg itzs” ‘proven that ar‘jparty Wekmgjo revoke the order of confirmation of a sale or
subsequent"resale was mailed n0t1 as requlred by this section prior to the date of the sale or
subsequent resale, then ‘that. party shall. not prevail under the provisions of G.S. 46-28.1(a)(2)a.
and b4 N

(c) A_n\, cotenant mak____g an offer in a sale of an entire parcel shall receive credit for the
interest the cotenant already owns and shall receive a corresponding reduction in the amount of
money owed aﬁer deducting the costs and fees associated with the sale. When making a joint
offer, cotenants may. %ggregate the credit for the cotenants' interests."

NOTICE PROVISIONS
SECTION x. G.S. 46-6 reads as rewritten:
"§ 46-6. Unknown parties; summeons-ard-summons, notice, and representation.

. (a) If, upon the filing of a petition for partition, it be made to appear to the court by
affidavit or otherwise that there are any persons interested in the premises whose names are
unknown to and cannot after due diligence be ascertained by the petitioner, the court shall order
notices as provided. in this section. The petitioner must specifically allege in an affidavit or
otherwise the facts showing what due diligence the petitioner exercised. The petitioner shall set
forth facts based upon the personal knowledge of the petitioner concerning the methods, means,

Partition Sales Study Committee DRAFT for Approval Page 10
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and attempts to locate and to effect personal service on the unknown or unlocatable persons,
including efforts to utilize. review. or otherwise draw upon sources of information readily
available to the petitioner, including Internet sources. Before ordering notice by publication, the
clerk must determine that petitioner did exercise due diligence in attempting to find unknown or

unlocatable persons who may have an interest in the Dronertv te—be—gweﬁ—ee—au—wehﬁefseﬂs—by

Publication in one or more NEW SPaPers . ' 1all order notices to be

given to unknown or unlocatable person%{%bv a publicatiofiof the petition, or of

the substance thereof, with the ofder of the court thereon#in one or more
newspapers_to_be desxgnated in t;bg order. «g\ he notice by Dubhcatlon shall
include a description of the property which includes the street address or other
common designation for the property, th"eedegal description. and the acreage of
the Qroperty .

(2)  Posting a sign on the%roperty — Within l()%ﬂays after the entry of the order
for publication is made*ﬁm&E petitioner shall dellver to the sheriff and the
sheriff or sheriff's designee shall ‘affix a consglcuous sign on the property
subject to partition. The sngn shall % posted prominently to provide
reasonablesnetice to mterested persons and“shall remain posted for 30 days.
Petltlonerm- certlfy to the clerk, by affidavit, that the sign has remained
Qosted on the property for 30‘%‘days The sign shall measure no less than 24
mche%ﬁinoh andgg() inches WIdE@’and shall state across the first line, in black
type of n%less thanzm140 po% size, the words 'NOTICE OF PARTITION

:“:;'»i’é‘“:"ACTION “The 51gn n-shatlzstdfe that a partition action has been commenced,
: ﬁ" “ihd 1t must mclude all of the following:

"L he fi le numbers

he captlon%"%yf the case showing the names of all petitioners,
€s \@ndent-s, "and unknown heirs.
ﬁ%fourt and county in which the action is pending.
A description of the property which includes the street address or other
common designation for the property. the legal description, and the
acreage of the property.
e. = The date, time, and location of the hearing.
(c) If after such general notice by publication any person interested in the premises and

1S
=P

“entitled to notice fails to appear, the court shall in its discretion appoint some disinterested

person to represent the owner of any shares in the property to be.diyided. the ownership of which
is unknown and unrepresented. For purposes of this section, attorneys who currently represent
the parties in the pending partition proceeding and attorneys who have previously represented the
parties in a related partition proceeding are not 'disinterested' and cannot represent unknown or
uniocatable persons who may have an interest in the property."

Partition Sales Study Committee DRAFT for Approval Page 11
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ATTORNEYS REPRESENTING PARTIES CANNOT BE COMMISSIONERS
SECTION x. G.S. 46-7 reads as rewritten:
"§ 46-7. Commissioners appointed.

The superior court shall appoint three disinterested commissioners to divide and apportion
such real -estate, or so much thereof as the court may deem best, among the several tenants in
common, or joint tenants. Provided, in cases where the land to be partitioned lies in more than
one county, then the court may appoint such additional commissioners as it may deem necessary
from counties where the land lies other than the county where the proceedmgs are instituted._For
purposes of this section, attorneys who currently represent the pattiés in the pending partition
proceeding and attorneys who have previously represented the partles in a related partition
proceeding are not "disinterested” and cannot serve as commissioners. except by consent of the

parties." - ot

INELIGIBLE SELLERS AND PURCHASERS

SECTIONx(a) G.S. 46-31 reads as Eed Titten:
"§ 46-31. : i DO : at-or-de; ; real-propert Who may not
hold sale W v '

m&pfepaﬂhm—aa%pfeeeedmg—be#éfe—h*mﬁhe followmg persons shall not sell or be appomted

to sell the property in a partition sale under” Amcleaz of Chapter 46x0f the General Statutes:
(1)  The clerk of superior coiirt, the clerk's assistant ¢lerk, or the clerk's deputy
clerk if there has been a p;%ceedmgr%fore thatsclerk of court.

(2)  Attorneys- who currently rep_esent the;pames in _the pending partition

proceéﬁlr?q *?“’F\ *g
(&) ég‘omevs who have previously represented the parties in a related partition
proceedmg - ﬁg‘

SECTION x.(b)" Article?
"§ 46-31.1. Inelig”’lble Purchasers

The followmg persqns are not ehglble to Durchase land in a partition sale under Article 2 of

&

Attomeys &who currently represent the parties in the pending partition
proceeding-or the attorneys' agents.
Attornevs who have prev1ouslv represented the parties in a related partition

3) (fommtssmners who have been mvolved in the partition proceedings at any
time: orythe commissioners' agents.

1) Appraisers who have been involved in the partition proceedings at any time or
the appraisers' agents."

APPRAISAL BEFORE SALE CONFIRMED BY COURT
SECTION x. G.S. 46-28.1 reads as rewritten:
"§ 46-28.1. Petition for revocation of confirmation order.
(a) Notwithstanding G.S. 46-28 or any other provision of law, an order confirming the
partition sale of real property shall not become final and effective until 15 days after entered. At
any time before the confirmation order becomes final and effective, any party to the partition

Partition Sales Study Committee DRAFT for Approval Page 12



proceeding or the purchaser may petition the court to revoke its order of confirmation and to
order the withdrawal of the purchaser's offer to purchase the property upon the following

grounds: 4 _
(1)  In the case of a purchaser, a lien remains unsatisfied on the property to be

conveyed.
(2)  Inthe case of any party to the partition proceeding:
a. - Notice of the partition was not served on the petitioner for revocation
as required by Rule 4 of the Rules of Civil Procedure; or :
b. . Notice of the sale was not mailed to the petitioner for revocation as
required by G.S. 46-28(b); or &r :
C. The amount bid or price offered is madequate and inequitable and will

result in irreparable damage to the owners of the real property.
In no event shall the confirmation order become final or, effectlve durmg the pendency of a
petition under this section. No upset bid shall be per@t‘ted aﬂer the entry of the conﬁrmatron
order. i

(b) The party petitioning for revocation shﬁ{j II deliver a' copy of the petltlongtogall parties
required to be served under Rule 5 of G.S. 1A-1, and the officéfior person desrgnated to make
such sale in the manner provided for service of process T%I?ii}{ule 4(j) of G.S. 1A-1."The court shall
schedule a hearing on the petition within a reasonable time,and shall cause a notice of the
hearing to be served on the petitioner, the:officer or personﬁesrgnated to make such a sale and
all parties required to be served under Rul G.S. 1A-1.

(c) In the case of a petition brought under ‘this section by” a purchaser claiming the
existence of an unsatisfied lien on the property toﬁbe conveyed if the purchaser proves by a
preponderance of the evidencegthat: %

I A llen remains. unsatlsﬁed on‘the property to be conveyed; and

(2) The purchaser has not agreed injwriting to assume the lien; and

(3) The lf%&n’“twﬂl no?gge satisfied outof the proceeds of the sale; and

(49) The exnstence of ien w vas, not disclosed in the notice of sale of the
gloperty, e cou reyoke the order confirming the sale, order the

ithdrawal ofi%he purchaser's offer, and order the return of any money or

security:to the purchaser;tendered pursuant to the offer. :
Th"é order of the cour%m revokmg h order of confirmation under this section may not be
mtroducedm any other proceedmg to‘establish or deny the existence of a lien.

(d) In’ the.case of a pwg?‘ tion brought pursuant to this section by a party to the partition
proceeding, if the icourt finds by a preponderance of the evidence that petitioner has proven a
case pursuant to a.,.b.ror ¢. ‘of subsection (a)(2), the court may revoke the order confirming the
sale, order the withdrawal of the purchaser's offer, and order the return of any money or security
to the purchaser tendered pursuant to the offer.

(dl) In the case of a petition brought pursuant to c. of subsection (a)(2), the court shall
order_an_independent appraisal. Based on the appraisal, the court may revoke the order
confirming the sale. order the withdrawal of the purchaser's offer, and order the return of any
money or security to the purchaser tendered pursuant to the offer. The cost of an independent
appraisal shall be apportioned to all parties. pro rata.

(e) If the court revokes its order of confirmation under this section, the court shall order a
resale. The procedure for a resale is the same as is provided for an original public sale under
Article 29A of Chapter 1 of the General Statutes."”

Partition Sales Study Committee DRAFT for Approval ‘ Page 13
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BUYOUT PROVISION

SECTION x. Article 2 of Chapter 46 of the General Statutes is amended by adding a
new section to read:
"§ 46-22.1. Sale of cotenants' interest in lieu of sale of property.

(a)  Ifthe court determines the property cannot be partitioned in-kind as provided in this
Chapter, the court shall, prior to ordering a sale of the property described in the petition, or of
any part, allow the nonpetitioning cotenants to purchase the petitioner's interest in the property
(the 'buyout option"). The court shall explain the buyout option proced@?'es to any cotenant who
appears in person before the court without counsel.

(b)  Within 15 days of the determination that the prop annot be divided in-kind, a
petitioner may, with permission of the court, withdraw as petitioner a become a nonpetitioning
cotenant with the ability to purchase the interest of any petff?‘oners leewnse a_nonpetitioning
cotenant who wishes to be bought out may, with permission¥ef the court, become a petitioner. If
no petitioner remains in the partition action 15 days«after the court determnﬁ%s»‘that the property
cannot be partitioned in-kind, then the Droceedmg §1_3__all be dismissed and theX etmoners who
have withdrawn shall be liable for the costs of the actloﬁ% B e

(c) A nonpetitioning cotenant who wishes to exerclsé%he buyout option shall notify the
court of the cotenant's intent no sooner than 15 days and no'Tater than 30 days after the court has
determined that the property cannot l%ipamtloned in-kind.: g% . nonpetitioning_cotenant may
purchase an interest in_the property as pro_wgﬂed in thls section CVanlf a default judgment has
been entered against the cotenant. If more than™ ne. nonpetmonmg cotenant wishes to exercise
the buyout option, each cotenant shall be entitled t@f Durchase a pbrtion of the available interest
equal to the cotenant's exnstlgg_percentage ownershm divided“by the total percentage ownership
of all cotenants partncnpatmg lmthe buyout

(d) Ifthe cotenants cannotia ___gree on the price of the petitioner's interest, the value of the
interest shall be determmed by one* or_more competent and independent real estate appraisers
approved and appointed by the.court. Amcond a%pralser shall be appointed if a second appraisal
is requested bv the cotenant@z&nd the court: ﬁnds that a second appraisal is needed. The cost of
any aDDratsa s ordered pursuant” tg%thls section shall be taxed as part of the costs of court to all
cotenants Any of the céfénants ma’ >also submit an appraisal to the court from an appraiser not
appointed by the court, bu‘ﬁthose cotenants shall pay the cost of that appraisal.

(e) vAn appraiser_appo 1nted dnder_subsection (d) of this section shall file a written
appraisal of the property to the court within 30 days of being appointed. If the court receives
appraisals of leferent values. ‘the court shall evaluate the appraisals and determine the weight to
be given to each nuig_;ermmmg the value of the interest subject to sale.

H If the petitioner objects to the value of the interest as determined by an appraiser, the
petitioner shall file written notice of the objection with the court no later than 10 days after the
filing of the appraiser's report and shall request a hearing on the value of the interest subject to
sale. The court shall hold a hearing limited to determining the value of the interest subject to sale
and, after hearing evidence as to the issue, shall enter an order stating the value.

(g) Upon a determination of the value of the interest as provided in this section. the
nonpetitioning cotenants who have exercised the buyout option shall have 45 days to pay into the
court the price set as the value of the interest. Upon payment of the price, the court shall order
that the proper instruments transferring title in the interest be executed and delivered to the
purchasing cotenants.
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(h) If one or more but not all of the cotenants who exercised the buyout option under

I
' 2 subsection (c) fail to pay the price set as the value of the interest, the remaining cotenants who

3 exercised the buyout option may purchase a portion of the defaulting cotenant's interest by
4  paying the price of the share into the court within 10 days after the expiration of the 45-day
5 deadline provided in subsection (g) of this section. The portion that each of the remaining
6 cotenants may purchase shall be equal to the cotenant's original percentage ownership divided by
7  the total percentage ownership of all cotenants interested in purchasing the defaulting cotenant's
8 interest. If none of the cotenants who exercised the buyout option pays the price set as the value
9  oftthe interest, the court may order a sale of the property as provided in G.S. 46-22.

10 (i) This section shall not apply when there is a written“ténants-in-common _or_joint

11 tenants management agreement. o “’&,

12 ““f'ul\

13 "SUBSTANTIAL INJURY" MULTIPLE FACTOR T ST}*

14 SECTION x. G.S. 46-22 reads as rewrltte

15 "§46-22. Sale in lieu of partition. ;

16 (a) The court shall order a sale of the proﬁrty described in the petmon orwdf any part,

17  only ifiit finds, by a preponderance of the evidence, that actuaLpartltlon of the lands cannot be
18  made without substantlal in Jury to any of the mterestedp 4

19 (b) ubstantial-iniu hean :

20 weuid—be—mater—laﬂy—less—&han—the—shafe—ei .

21 eb@ameé—ﬁem%e—sa-le—ef—ﬂqe—whele—:' : SRd

22  impairment-of-the-cotenant's-rights:

23 at least the following factors:

24 (1)  whether the-property is able’ tOxbe d1v1ded\between the party or parties seeking

a pamff ion by,sgle and those seekmg to redfain tenants in common;
whether a partition in kind wouild apportion the property in such a way that the

BN DN
N W
S

27 value.of.the parcels resulting fromPthe division, in the aggregate, would be
28 materiajﬁﬁ/: less thaithe. actual value of the property if it was sold as a whole,

29 based upon' af" valuatxon W}fi%%"takes into_account the type of sale conditions
30 \”undg:@g_hlch the court-ordered sale would occur;

31 evndence*of longstandm,q ownership by any individual owner as supplemented
32 by the per od of time that any person or persons that such a cotenant is or was
33 related to-by related by blood, marriage. or adoption who was in the chain of
34 title owned an interest in the property;

35 ‘Any owner'§ particular sentimental lmks with or attachment to the property,
36 n“?i&caludmgﬁ)énv attachments arising out of the fact that the property has
37 ancestral or other unique or special value to one or more of the co-owners:

38 (5) * the.iiSe being made of the property by any of the owners and the degree to
39 which this owner or owners would be harmed if they could not continue to use
40 the property for these purposes:

41 (6)  the degree to which the owners have contributed their pro rata share of the
42 property taxes, insurance, and other carrying charges associated with
43 maintaining ownership of the real property as well as the degree to which the
44 owners have contributed to the physical improvement or the upkeep, of the
45 property, including_any upkeep related to protecting the interests of the

‘ : Partition Sales Study Committee DRAFT for Approval Page 15
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owners against any person who has no legal claim to the property but who
attempts to use the property without the consent of the owners: and

(1) any other economic or non-economic factors that the court finds appropriate
to consider.

(c) In considering the factors set forth in Section 46-22(b) as well as any other economic
or_non-economic factor that the court may consider to be relevant, a court should not consider
any single factor to be dispositive.

éc—)(__) The court shall spec1ﬁcally find the facts supporting an order of sale of the property.

mjury under the provisions of this section."” , ¥ f

NO ATTORNEYS' FEES CHARGED TO OPPONENTS OF SALE
SECTION x.(a) Article 2 of Chapter 46 of the! ‘General Statutes is amended by
adding a new section to read:
"§ 46-22.2. Attorneys' fees prohibited. A7 ' RGN
In a partition proceeding under Articles 1 or 2vof this Chapter, the court shall#hot assess
attorneys' fees against a nonpetitioning cotenant who' “contests thexpartltlon or sale of the property
by appearing in person before the court."” 5
SECTION x.(b) G.S. 6-21(7) reads as rewritten:
"§ 6-21. Costs allowed either party or pportloned in dlscregstbl\on of court
Costs in the following matters shall be t
parties, m the discretion of the court:

(7)  All costs and; expenses mcurred ‘in specnalrproceedmgs for the division or sale
of elther reali; estate or personal property under the Chapter entitled Partition:

e

The word "costs" as th same fappearsyand is used in this section shall be construed to include
reasonable attome‘ ' fees in such an‘i%ﬁntsras%ﬁe court shall in its dlscretlon determme and
allow: prowded tha fox
proxggdﬁerem but shal
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‘ 1 APPENDIX
2

3 Authorization for the Committee from S.L. 2008-181:
4 :
5 PART XLIIL STUDY THE IMPACT OF PARTITION SALES OF REAL PROPERTY ON
6 THE ECONOMIC USE AND LOSS OF HEIR PROPERTY AND FARMLAND BY
7 HEIRS IN NORTH CAROLINA (H.B. 1527 — Bryant, Farmer-Butterfield, Allen,
8 Harrison)
9 L5 :
10 SECTION 42.1. There is created the Partition Sales Study Committee to address the

11 issue of the impact of the partition sale procedures on the econow

guse and loss of heir property
12 and farmland by heirs in North Carolina. e

13 SECTION 42.2. The Committee shall be comprr%d of 1 8 embers as follows:
14 (1)  Nine members appointed by the Speake‘r&g‘f the House epresentatives as
15 follows:
16 (a) Five members of the Housé’of Representatives.
17 ~(b) A Clerk of Superior Court. ,& N
18 (c) Three members of the publict w1th an expertise or stakeholder interest
19 in the issue.
20 (2) Nine members appomted by the Pres
21 follows:
22 (a)  Five members of “the,Senate. o
23 (b) A Clerk of SuperidR@ourt.. I
24 : (9] Three members of the pulghcrwnh an e)ép‘e'i'tise or stakeholder interest
25 in the issue. &4
. 26 The Speaker of the,House of Repregentatwes the President Pro Tempore of the
”ﬁechalr of the Commlttee A quorum of the Committee shall be a

. 27 Senate shall each desrgnate

29 SECTION 4@ The: Jgommrttee sha study the laws and procedures concerning
30  partition sales in North Carolina and Jow these laws"affect landowners in the State, examining
31  both the effectiveness and: gequrty o@he current law -and exploring potential alternatives.
32 Specifically, the'Committee s

33 ,@(»1) Im{i&ea%rew mfo

34 . partmon sales in: 'the State, espec1ally related to sales initiated by strangers in
35 = interest4o! heirs or rélgted cotenants.

36 ‘%‘)‘ Analyze tesearch and information from North Carolina and other states and
38 «.-.and economic development.

39 3) ¢ Analyze information concerning the comparative frequency of partition sales
40 Vs, pamtron in-kind in North Carolina.

41 4) Idéntify and assess alternative partition sales laws from other states.

42 (5)  Explore how best to balance competing interests of the tenants in common in
43 the partition sales context. -

44 (6)  Identify and consult with academics who have studied partition sales
45 nationally to determine their recommendations concerning best practices in
46 ' partition proceedings.

47 (7)  Identify current barriers to the adoption of best practices recommendations
48 and to alternative laws adopted by other states and potential options to address
49 these barriers.

50 (8) - Prepare a report with a statement of the issues and a summary of the research
51 : including the Committee's recommendations concerning any needed
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improvements and draft legislation to address any inequities presented by
partition sales in North Carolina.

SECTION 42.4. Members of the Committee shall receive per diem, subsistence, and
travel allowances in accordance with G.S. 120-3.1, 138-5, or 138-6, as appropriate. Upon the
prior approval of the Legislative Services Commission, the Legislative Services Officer shall
assign professional and clerical staff to the Committee to aid in its work. The Committee may
contract for professional, clerical, or consultant services as provided by G.S. 120-32.02. Subject
to the approval of the Legislative Services Commission, the Committee may meet in the
Legislative Building or the Legislative Office Building. The Committee, while in the discharge
of its official duties, may exercise all the powers provided under the provisions of G.S. 120-19
and G.S. 120-19.1 through G.S. 120-19.4, including the power tos request all officers, agents,
-agencies, and departments of the State to provide any mformatlon data or documents within
their possession, ascertainable from their records, or otherW1se~ava11able to them and the power
to subpoena witnesses.

SECTION 42.5. The Committee shall submit.a, ﬁnal report of ?he results of its study,
including any legislative recommendations, to the 2009 General Assembly no later than March 1,
2009. The Committee shall terminate on March 1, 2009, or upon the filing: @f its final report,
whichever occurs first. 3
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