2011-2012

INCAPACITY TO
PROCEED
SUBCOMMITTEE

MINUTES




Incapacity to Proceed Committee (LRC)(2011)

Non-Standing Committee

Details
. Authority: LRC 2011

Members

Chair

Rep. Shirley B. Randleman (Chair)

Legislative Members
Rep. Justin P. Burr
Rep. John Faircloth
Rep. Pat B. Hurley
Rep. Frank McGuirt

House Appointment

House Appointment
House Appointment
House Appointment
House Appointment



Legislative Research Commission

Subcommittee on Incapacity to Proceed
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Committee Charge

The Legislative Research Commission may study the adequacy
of the involuntary commitment process for a criminal defendant
who lacks the capacity to proceed to trial. In its study, the
Commission may consider the impact of current law on the
limited resources of local law enforcement, hospitals, mental
~ health facilities, and the State's court system while balancing the
rights of the accused, victims}‘f’a'nd-"the-safety and the general
welfare of the public. The Commission may also consider options
for determining whether a defendant is likely to attain the
capacity to proceed to trial in the foreseeable future and at what
point in the process that determination should be made. The
‘Commission shall evaluate the statutory option of taking
dismissals in these types of cases for defendants who are
charged with nonviolent crimes and for defendants who are
charged with violent crimes, how often that option is used, and at
what point and under what circumstances:that option should be
~used. In addition, the Commission may consider all of the
following: issues related. to . transportation, including the
frequency, distance, and cost associated with the required
~psychiatric evaluations; duration of involuntary commitment for
defendants found incapable of proceeding to trial pursuant to .
-Article 56 of Chapter 15A of the General Statutes and
involuntarily committed pursuant to Part 7 of Article 5 of Chapter
122C of the General Statutes; and any other issues the
Commission considers relevant to this topic.
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FHorth Carolina Bousge of Repregentatives
Raleigh, North Carolina 27601-1096

THOM TILLIS
SPEAKER

September 12, 2011

Representative Tim Moore

Chairman

Legislative Research Commission

North Carolina House of Representatives
16 W. Jones Street, Room 1326

Raleigh, NC 27601-1096

. Dear Representative Moore:

As you prepare your agenda for the Legislative Research Commission (the “Commission”),
pursuant to G.S. 120-30.17, | hereby authorize the Commission to appoint subcommittees to
study the following matters during the interim. House appointees to each study committee are
also identified. Please restrict each study committee to a maximum of four meetings unless
additional meetings are pre-approved by my office.

Studies Approved in Conjunction with the Senate:

e North Carolina Alcoholic Beverage Control System — Study the following aspects of the
current State and local alcoholic beverage control (ABC) in North Carolina:

(1)  Whether the involvement in the distribution and sale of spirituous liquor is a core
government function of State and local government.

(2)  The privatization and divestiture of the ABC system, including potential recurring
and nonrecurring revenue from the divestiture of the ABC system's current
assets. '



(1) Financial stability of the current independent systerﬁs on a historic basis and
the anticipated financial stability of a combined system.

(2) Cost-benefit analysis of a combined system, including a review of assets and
liabilities; personnel needs; equipment and infrastructure replacement
schedules; facilities leased and owned; and fee schedules.

(3) Debt obligation.

(4) Taxpayer investments in the systems.

(5) Audit of current financials.

(6) Comparative analysis of the current system to existing public and private
systems.

(7) Conservation and water efficiency practices.

<

(8) Best management practices.

(9) The disposition of property in Article 12 of Chapter 160A of the General
Statutes as it relates to a conveyance of a water system.

(10) The transfer of permits when a water system is conveyed.

(11) Any local acts applicable to the city or metropolitan sewerage district.
{12) Other items the Commission deems relevant to the study.

Chair: Moffitt

Members: McGrady, Brawley, Murry, Brisson

3. Make Manufacture While Using Stolen IT an Unfair Act
Chair: T. Moore
Members: Starnes, Mills, Avila, Pridgen

4. Orderly and Expeditious Removal by Landlord of Personal Property of Deceased
The Committee may recommend changes to the General Statutes to provide for the
orderly and expeditious removal by a landlord of the personal property of a decease
tenant where the heirs are not readily identifiable or available to take possession of that
personal property.
Chair: Howard
Members: T. Moore, Blust, Hastings, Stevens, Hilton, Randleman

5. Incapacity to Proceed
The Legislative Research Commission may study the adequacy of the involuntary
commitment process for a criminal defendant who lacks the capacity to proceed to trial.
In its study, the Commission may consider the impact of current law on the limited
resources of local law enforcement, hospitals, mental health facilities, and the State's
court system while balancing the rights of the accused, victims, and the safety and the
general welfare of the public. The Commission may also consider options for



determining whether a defendant is likely to attain the capacity to proceed to trial in the
foreseeable future and at what point in the process that determination should be made.
The Commission shall evaluate the statutory option of taking dismissals in these types of
cases for defendants who are charged with nonviolent crimes and for defendants who
are charged with violent crimes, how often that option is used, and at what point and
under what circumstances that option should be used. In addition, the Commission may
consider all of the following: issues related to transportation, including the frequency,
distance, and cost associated with the required psychiatric evaluations; duration of
involuntary commitment for defendants found incapable of proceeding to trial pursuant
to Article 56 of Chapter 15A of the General Statutes and involuntarily committed
pursuant to Part 7 of Article 5 of Chapter 122C of the General Statutes; and any other
issues the Commission considers relevant to this topic.

Chair: Randleman

Members: Burr, Hurley, McGuirt, Faircloth

Life Cycle Cost Analysis
The Commission may study the implementation of revised policies on life cycle cost
analysis including material cost indexing, open bidding for alternate pavement designs
for all TIP projects that exceed $500,000 in pavement costs, and the 30 year design
periods and 45 year analysis periods based upon actual historic schedules and costs.
Chair: Torbett
Members; Murry, Killian, Hilton, tler, Mills

. Feasibility of Requiring Certain Reports to Be Filed Eleétronically
The Commission may study the feasibility and applicability of requiring electronic filing
of all reports required to be filed with the State Board of Elections under G.S. 163-278.9,
regardless of the amount.

Chair: Lewis

Members: Randlermnan, Blust, Jones, Ross

. Criminal Record Expunctions

The Legislative Research Commission may study whether current law strikes an
appropriate balance between an employer's need for access to accurate criminal history
information about potential employees and the need for a person who committed a
relatively minor offense in the distant past to obtain employment in spite of the
person's criminal history. If the Legislative Research Commission finds that it may be
possible to achieve a better balance between these interests, then the Legislative
Research Commission may further consider what type of expunction procedure may be
developed and implemented that addresses the interests and concerns of employers,



NORTH CAROLINA GENERAL ASSEMBLY
Raleigh, North Carolina 27601

10-19-2011
MEMORANDUM
TO: Members of the LRC Subcommittee on Incapacity to Proceed
FROM: .Repres-entative Shirley B. Randleman, Chair
SUBJECT: Meeting Notice

DAY DATE | TIME ROOM
Wednesday  11-09-2011 2:00pm 415 LOB

Parking for non-legislative members of the committee/commission is available in the
visitor parking deck #75 located on Salisbury Street across from the Legislative Office
Building. Parking is also available in the parking lot across Jones Street from the State
Library/Archives. You can view a map of downtown by visiting
http://www.ncleg.net/graphics/downtownmap.pdf.

If you are unable to attend or have any questions concerning this meeting, please contact
James White (Rep. Randleman) at (919) 733-5935.

cc: Committee Record X
Interested Parties X



ATTENDANCE
Incapacity to Proceed Study Committee 2011-12

DATES

11-09-2011

Rep. Shirley Randleman

Rep. Justin Burr V]
P
-
Rep. John Faircloth VI |
* r.//
Rep. Pat Hurley v/ )

Rep. Frank McGuirt




N.C. General Assembly | Members’ In-State Reimbursement Form | Form: PRO08

Administrative Division { Rev: 09/2010
Financial Services Section This form is used to request for in-state reimbursement for Financial Services Use:
subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. Budget to Charge

LRC Subcommittee on Incapacity to Proceed
(Complete Name of Committee or Commission or Description of Meeting/Business)

Location of Meeting (City): Raleigh, NC

Date(s) of Meeting: 11-09-2011 “E fa O

Member: Rep. Shirley Randleman

Total Number of day’s subsistence claimed 2
- (This line MUST be completed to be reimbursed)

Arrived the day prior to meeting day Yes [X] No []

_ (Claim one day for each meeting day you attended. If
spending the night prior to the first meeting day, you
are entitled to an éxtra day.)

Car Mileage On file
. (Fill out this line if mileage is different than what is certified on file) :

0

Number of Round Trips

[Must be approved by Chairperson,
Senate President Pro Tempore or

House Speaker] (Approval Si gnaturé)

Names of other official legislative or state government meetings attended during this visit:
Session, Monday 11-07-2011
Appropriations JPS Staff and The AOC meeting, Tuesday 11-08-2011

Number of day’s subsistence claimed for other meeting(s) 1

Car Mileage claimed for other meeting Yes X No[]

. Committee Assistant Name:James White Ext.# 3-5935




@ N.C. General Assembly | Members’ In-State Reimbursement Form | Form: PRO08

Administrative Division : . Rev:  09/2010
Financial Services Section This form is used to request for in-state reimbursement for Financial Services Use:
subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. Budget to Charge

LRC Subcommittee on Incapacity to Proceed
(Complete Name of Committee or Comm1551on or Description of Meeting/Business)

Location of Meeting (City): Raleigh, NC @(\@

Date(s) of Meeting: 11-09-2011

Member: Rep. Pat Hurley

Total Number of day’s subsistence claimed [
(This line MUST be completed to be reimbursed)

Arrived the day prior to meeting day ~ Yes[ ] ~ No ]

(Claim one day for each meeting day you attended. If S
spending the night prior to the first meeting day, you C J (4
are entitled to an extra day.)

Car Mileage ' . .v: _Q J /Wd

(Fill out this line if mileage is different than what is certified on file)

Number of Round Trips @ :

(Member s Sl@lature)

Y.

Names of other official legislative or state government meetings attended during this visit:
AL~ 1[-T
DHHS meeling /1R

[Must be approved by Chairperson,
Senate President Pro Tempore or

House Speaker]

(Approval

Number of day’s subsistence claimed for other meeting(s) 2
Car Mileage claimed for other meeting Yes [d— No[]
Committee Assistant Name:James White Ext.# 3-5935




N.C. General Assembly | Members’ In-State Reimbursement Form | Form: PRO08

Administrative Division ' Rev:  09/2010
Financial Services Section This form is used to request for in-state reimbursement for Financial Services Use: -
: subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. Budget to Charge

LRC Subcommittee on Incapacity to Proceed

. (/
(Complete Name of Committee or Commission or Description of Meetmg/Busme\si(%?N\g

A0

Location of Meeting (City): Raleigh, NC

Date(s) of Meeting: 11-09-2011

Member: ~ Rep. John Faircloth

Total Number of day’s subsistence claimed /
(This line MUST be completed to be reimbursed) :

Arrived the day prior to meeting day Yes [] No [Z/

(Claim one day for each meeting day you attended. If
spending the night prior to the first meeting day, you
are entitled to an extra day.)

Car Mlleage | L /X ﬂ

‘ (Fill out this line if mileage is different than what is certlfed on fle)

Number of Round Trips /

- ey

%Menﬂﬁr’s Signature)

[Must be approved by Chairperson,
Senate President Pro Tempore or

House Speaker]

Names of other official legislative or state government meetings attended during this visit: -

Number of day’s subsistence claimed for other meeting(s)

Car Mileage claimed for other meeting Yes [ ] No [ ]

‘ Committee Assistant Name:James White : Ext.# 3-5935



N.C. General Assembly | Members’ In-State Reimbursement Form | Form: - PR0O8'

Administrative Division Rev:  09/2010
Financial Services Section This form is used to request for in-state reimbursement for "Financial Services Use:
subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. Budget to Charge
LRC Subcommittee on Incapacity to Proceed Am&i{@N

(Complete Name of Committee or Commission or Description of Meeting/,

ﬁ:l}le

Location of Meeting (City): Raleigh, NC

Date(s) of Meeting: 11-09-2011

Member: Rep. Justin Burr

Total Number of day’s subsistence claimed ‘
(This line MUST be completed to be reimbursed)

~ Arrived the day prior to meeting day YesM No []

(Claim one day for each meeting day you attended. If
spending the night prior to the first meeting day, you
are entitled to an extra day.)

Car Mileage
(Fill out this line if mileage is different than what is certified on fle)

Number of Round Trips p g/\/\/\/

(Member s Signature)
[Must be approved by Chairperson, W %
Senate President Pro Tempore or /7) .

House Speaker] T /(Approval Slgnayﬁre))

Names of other official legislative or state govern ent meeti és attended during this visit:

Session, HHS Quersigh Qversigh

Number of day’s subsistence claimed for other meeting(s) 6

Car Mileage claimed for other meeting - Ses¥10~\  Yes B{ No []

Committee Assistant Name:James White ‘ _ Ext.# 3-5935




Q’% ; ; PRO0S8
¥#  N.C. General Assembly | Members’ In-State Reimbursement Form | Form:
‘ " Administrative Division ‘ | Rev:  09/2010
Financial Services Section This form is used to request for in-state reimbursement for Financial Services Use:
subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. _ Budget to Charge
LRC Subcommittee on Incapacity to Proceed jg\ﬂ '
(Complete Name of Committee or Commission or Description of Meetin uﬁ?)g\ss)
Location of Meeting (City): Raleigh, NC !

Date(s) of Meeting: 11-09-2011

Member: Rep. Frank McGuirt

Total Number of day’s subsistence claimed Z

(This line MUST be completed to be reimbursed) . )

Arrived the day prior to meeting day Yes [3/ No []

(Claim one day for each meeting day you attended. If
spending the night prior to the first meeting day, you
are entitled to an extra day.)

Car Mileage . L
‘ (Fill out this line if mileage is different than what is certified on file)

Number of Round Trips

[Must be approved by Chairperson,
Senate President Pro Tempore or

House Speaker]

Names of other official legislative or state government meetings attended during this visit:

Number of day’s subsistence claimed for other meeting(s)

Car Mileage claimed for other meeting Yes [ ] No [ ]

. .Committee Assistant Name:James White Ext.# 3-5935



Committee Sergeants at Arms -
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: | House Sgt-At Arms:
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Senate Sgt-At Arms:
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3. Name:

4. Name:

5. Name: _




VISITOR REGISTRATION SHEET

' LRC Subcommitte on Incapacity to Proceed 11-09-2011
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VISITOR REGISTRATION SHEET

. LRC Subcommitte on Incapacity to Proceed - 11-09-2011

Name of Committee Date”

VISITORS: PLEASE SIGN:IN BELOW AND RETURN TO COMMITTEE CLERK

NAME FIRM OR AGENCY AND ADDRESS
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General Aggembly of North Carolina

Yegiglative Regearch Commiggion Committee

CHAIR SUSAN SITZE
REP. SHIRLEY B. RANDLEMAN on COMMITTEE COUNSEL

545 LEGISLATIVE OFFICE BUILDING

tap 1 300 NORTH SALISBURY STREET
MEMBERS 3‘" atltp tn ﬁrnteeh RALEIGH, NORTH CAROLINA 27603
REP. JUSTIN P. BURR (919) 733-2578
REP. JOHN FAIRCLOTH FAX: (919) 715-5460
REP. PAT B. HURLEY 1 l Th1l
R State ?Legtslatlbe %ut[t?mg
Raleigh, North Carolina HAL PELL

COMMITTEE COUNSEL

JAN PAUL

COMMITTEE COUNSEL

SUSAN BARHAM

COMMITTEE STAFF

JAMES WHITE

COMMITTEE CLERK

300 NORTH SALISBURY STREET

ROOM 531

AGENDA RALEIGH, NC 27601

(919) 715-3021

Wednesday, November 9, 2011 - 2:00 p.m.
Legislative Office Building, Room 415

I. Call to order
II. Introductory remarks by Chair
III. Committee Charge and Committee Counsel Comments

IV. Staff Overview

V. Committee discussion and announcements
VI. Adjourn

Next meeting: To be determined

ADDITIONAL INFORMATION:

Persons having questions about the Committee meeting or other matters related to the Committee
may contact Susan Sitze, Hal Pell, or Jan Paul, Committee Co-Counsel, or other Committee staff
at (919) 733-2578, or may visit the Committee's website at:
http://www.ncleg.net/gascripts/Committees/Committees.asp?sAction=ViewCommittee&sAction
Details=Non-Standing_6553




Legislative Research Commission Subcommittee on Incapacity to Proceed
Meeting Minutes - 11-09-2011

A meeting of the Legislative Research Commission Subcommittee on Incapacity to Proceed was called to
order by Representative Shirley Randleman, Chairman, at 2:00 pm on November 9, 2011, in room 415 of
the Legislative Office Building. :

Members present included Chairman Representative Shirley Randleman, Representative Justin Burr,
Representative John Faircloth, Representative Pat Hurley, and Representative Frank McGuirt.

Staff present included NCGA Staff Attorneys Jan Paul and Hal Pell, Research Assistant Susan Barham, and
Committee Clerk James White.

Chair Randleman thanked Members for their attendance and the public audience for joining as well. She
recognized and thanked the Sergeant- at- Arms Reggie Sills and Martha Parish. The Chair then noted the
other people sitting around the table with the Members. These stakeholders from various agencies and
organizations were invited to sit at the table and were identified with a table tent. She introduced the
Committee Clerk James White, Staff Attorney Susan Sitze (who'is out on medical leave), Staff Attorneys
Jan Paut and Hal Pell, and Research Assistant Susan Barham. The Members were then asked to introduce
themselves, followed by brief introduction of the invitees seated at the table: John Rubin — University of
North Carolina School of Government, Brad Greenway — District Attorney for Dist. 29A, Andrew Cagle —
North Carolina Sheriffs Association, Mildred Spearman — The Administrative Office of the Courts, Mark
Hazelrigg — Director of Outpatient Evaluations at Central Regional Hospital, and Richard Slipsky — Special
Deputy Attorney General with North Carolina Attorney General's Office. The Chair made note that there
may be other individuals or organizations that need to be mwted to and included in the meetings and
the Chair would make certain that invitations would be extended to those individuals.

Chairman Randleman introduced herself and spoke on her ‘baCkgr‘o'und to the subject. Serving almost 35
years in the court system, she noted that she has observed certain situations in regard to the incapacity
to proceed. Early on, she realized and recognized that there could be improvements made to the
process. At the beginning of 2011-12 General Assembly, Representative Randleman started working
with Staff and they began discussions on the current Incapacity to Proceed laws, and the actual
processes that are conducted in compliance with those laws. At that: point, Staff reached out to many
stakeholders, and the issue was discussed over a period of 6-8 weeks however the Chair and Staff
could not come up with any possible solutions to make the process more efficient and effective. After
running into no possible solution, the legislation she began work on durlng the 2011-11 Session was
turned into a study. The Chair noted that she hopes the study will resuit in improvements in the process.
The Chair noted that with as many stakeholders involved, some methods must emerge that will make
the process easier for agencies, for counties, and for individuals that are tied up in the revolving door
processes. The Chair spoke on how the meetings were to be open and everyone should have the
opportunity to speak, and participants should be allowed to speak freely because all opinions are
valued.

Chair Randleman then recognized Hal Pell, NGCA Staff Attorney, to review the Committee Charge and
other pertinent topics on the agenda.

Mr. Pell thanked the Chair for recognition. He noted that the Legislative Research Commission (LRC) and
the proceedings of the Commission are established by Statute. Pursuant to the Statute, certain studies
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are authorized by the Chairman of the LRC, Representative Tim Moore, in an authorizing letter that
includes the Incapacity to Proceed Committee Charge. Mr. Pell went on to note that the authorizing
letter has two provisions of specific importance. First, the subcommittee is authorized for the interim;
thus, any reports or recommendations would be given to the Short Session and are eligible at that time.
Second, a restriction of four meetings for LRC Subcommittee unless prior approval is given otherwise is
noted in the authorizing letter for the LRC Chairman (see attachment #1)

Mr. Pell also mentioned the 2011-2012 Incapacity to Proceed Subcommittee Budget Estimate, noting
that these numbers were estimates and not requirements for funding. The document is a guideline with
a total expense of $5,520. Mr. Pell mentioned that as with approval for additional meetings, if more
funds were needed to execute the business of the committee, approval could be sought through the LRC
Chairman (see attachment #2).

Chair Randleman then asked the Subcommittee if there was a motion to adopt the subcommittee
budget. With Representative Hurley making the motion to approve the budget, and hearing a second by
Representative John Faircloth, the Chair called for a vote. With all Members voting aye, the
subcommittee’s budget was approved.

Mr. Pell then went on to speak on the Committee Charge. He explained that The Legislative Research
Commission may study the adequacy of the involuntary cOnﬁmitment process for a criminal defendant
who lacks the capacity to proceed to trial. In its study, the Commlssmn may consider the impact of
current law on the limited resources of local law enforcement hospltals mental health facilities, and the
State's court system while balancing the rights of the accused, victims, and the safety and the general
welfare of the public. The Commission may also consider options for determining whether a defendant
is likely to attain the capacity to proceed to trial in the foreseeable future and at what point in the
process that determination should be made. The Commission shall evaluate the statutory option of
taking dismissals in these types of cases for defendants who are charged with nonviolent crimes and for
defendants who are charged with violent crimes, how often that option is used, and at what point and
under what circumstances that option should be used. In addition, the Commission may consider all of
the following: issues related to transportation, including the frequency, distance, and cost associated
with the required psychiatric evaluations; duration of involuntary commitment for defendants found
incapable of proceeding to trial pursuant to Article 56 of Chapter 15A of the General Statutes and
involuntarily committed pursuant to Part 7 of Article 5 of Chapter 122C of the General Statutes; and any
other issues the Commission considers relevant to this topic (see attachment #3)

Mr. Pell noted that there are no endorsements on any of the directives on the charge, but instead these
are areas that the committee may want to look at.

Mr. Pell additionally described the genesis of the current procedures as U.S. Supreme Court Case
Jackson v. Indiana from 1972, where the petitioner was committed under a state statute related to
pretrial commitment of incompetent criminal defendant. In that case, the commitment procedure was
more lenient or easier to commit a criminal defendant, as compared to regular civil commitments, but it
also had a more stringent standard for releasing those who are not charged with a crime. The court was
looking at the issue of if the petitioner was denied equal protection of the laws and if the indefinite
commitment of the petitioner was a denial of due process. What the court said in their holding, if a
person was charged by the state for a criminal offense, and is committed solely on account on the
incapacity to proceed to trial, they cannot be held more than a reasonable period of time necessary to
determine whether there is a substantial probability that he or she will attain that capacity in the
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foreseeable future. If that is not the case, then the state must institute the usual civil commitment
preceding that would be required to commit any person or they must release the defendant. That was
what the court ruled, and, if it was determined that the defendant would soon be able to stand trial, his
continued commitment must be justified by progress towards that goal. And the court did not set a time
limit as to a reasonable period without a commitment hearing.

Chair Randleman thanked Mr. Pell and asked if there were any questions from Members for him. With
no questions being asked, the Chair recognized Janice Paul, Staff attorney with North Carolina General
Assembly. ‘

Mrs. Paul thanked the Chair, Members, and those additional individuals in the audience who were
invited to the meeting: Mike Watson — Department of Human Services (DHHS), Luckey Welsh — Director
of the Division of State Operated Health Care Facilities of the DHHS, and Mark Botts - UNC School of
Government. Mrs. Paul wanted to thank Mr. Rubin and noted that the brain trust for involuntary
commitment and Incapacity to proceed law may actually be at the School of Government. Mrs. Paul also
extended appreciation to Mr. Rubin for the flow chart he created as it is a great resource that illustrates
many of the problems and concerns within the in;apacity to proceed process.

Mrs. Paul gave a Power Point presentation, which was a background and overview to the North Carolina
laws in relation to the subject (see attachment #4).

Chair Randleman recognized Hal Pell for some remarks on the topic.

Mr. Pell again raised the point that there was concern over defendants serving more time in
confinement then if they had been sentenced for the crime. Provisions within G.S. 15A-1008 do stipulate
dismissal of charges, but that is discretionary. In other words, the court may dismiss the charges under
the three referenced circumstances. : :

Chair Randleman asked the Members of the committee if they had any questions for Mr. Pell or Mrs.
Paul. Hearing no questions, the Chair moved on to describe a situation that occurred within her
community, an event prompting her to ask for a study. Chair Randleman recalls an individual who lived
in Wilkes County with a questionable mental status. The individual’s wife was visiting another person in
a nursing home. They were estranged and he went to her nursmg home and shot her. She did not die
from the attack but was injured. He was charged with assault with a deadly weapon inflicting serious
injury not resulting in death. The man was incarcerated and his capacity to proceed was questioned. At
that point, he was sent to Dorothea Dix Mental Hospltal After evaluation, he was found incapable to
proceed and he was sent back to the county and then back before the court. Following all of that, a
122C proceeding was initiated and he was taken to the state hospital. They medicated him, sent him
back to the county jail. Another hearing was held and he was sent back to Dorothea Dix, was revaluated,
and again found incapable to proceed—was sent back to county—back to Broughton. This revolving
process was continued for 5 years, until the DA finally dropped the charges. The Chair recalled that the
district attorney did not what to drop the charges because of‘the.pu‘blic perceptions, given his actions
and the safety of the public, when someone who has committed those types of offenses is released back
into society. in seeing that one situation, and over the years seeing other situations, the Chair noted
understanding what a burden this places on the counties. Transportation costs and man hours can be
hefty when you take someone from a rural area to Raleigh for the initial capacity examination—it truly
can be extensive. The Chair noted that her hope was that between all the Member of the Committee
and the stakeholders who are invitees to the table the committee can come up with a solution that will
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benefit the counties, the agencies effects,' and most of all the defendants. When the defendants are
sitting in the jails, there are concerns of if the persons are receiving adequate mental and medical
evaluation or treatment. The Chair reiterated that the committee mission is to promote safeguards for
everyone, including the general public. o '

Chair Randleman then opened the floor for comments from Members and attendees.

Chair Randleman proceeded to go around the table and inquire on comments from the Members. She
started with Representative Burr to see if he had any comments — he had none at that time. Rep. John
Faircloth, former chief of police, said that he understood the concern in the illustration that Chair
Randleman used. He felt that it probably was not a common thing but has happened more than once.
Representative Faircloth noted that the state does have circular situation, and the committee is looking
solution that takes into account the rights of the defendants and the safety of the public. He stated that
there does not seem to be a clear answer from the narrative the Chair provided.

Chair Randleman noted that when she began discussions with NCGA Staff and other stakeholders at the
beginning of the session, possible options developed, but those options were not explored in depth. The
purpose of the committee is to find and discuss those options that may alleviate the circular problem.

Representative Faircloth followed up with a question to Chair Randleman. He asked if options appear to
be available to answer these concerns. Chair Randleman noted that, yes, there possibly some.

Rep. Hurley was recognized for comments and noted that she has been speaking with attorneys, her
district attorney, and anyone else who will speak with her about the situation because it seems as if
incapacity to proceed process is circular. Adding that, the trouble that the district attorney is having
concerns tainted information on the treatment of individuals in the system and if those persons cannot
continue. She did not know if those persons were periodically evaluated, but if they are, are there any
ways to tell the district attorney when the person is and how that process is going. Representative
Hurley noted that she had a few more officials she wishes to speak to about the matter; however, she
did know that the sheriffs had trouble with transportation costs due to the current economic situation.

Chair Randleman noted that the Eddie Caldwell of the North Carolina Sheriffs Association has been
invited to participate in the discussion. '

Chair Randleman then asked Representative McGuirt, former Sheriff, if he had any comments. He
claimed that he was aware of a problem just like the situation in the Wilkes County that Chair
Randleman had discussed. In Anson County, he recalled a man who was confined for what he believed
might have been 10 or 12 years. He was also caught up in a back-and-forth process, and the district
attorney was reluctant to take certain actions because it would result in a man who has been charged
with murder being released back into society, where he is now. He is back in the community, because it
was determined that he was incapable of standing trial, and is in and out of treatment. Representative
McGuirt noted that these are situations that could be dangerous to the public as well as a grave concern
for a person who was previously being medicated. He also went on to say that that he did not have a
solution, but he is interested in what the professionals say on the matter. He also stated that it would be
advantage for the Criminal Defense Bar to be present, and perhaps National Alliance on Mental Iliness.



Chair Randleman observed that a seat and name plate and been provided for the North Carolina
Advocates for Justice (NCAJ), but she did not see any one at-.that spot on the table. She then asked if
anyone was there from the NCAJ, with no response from the table or audience.

The Chair then noted that another thing she had noticed was that smaller counties may only have
superior court three times a year, whether they need it or not. This meaning, if you have a defendant
who is sitting on a smaller county that only have a limited number of superior court sessions, unless they
commute that person to another county, the defendant may sit for weeks or months waiting on the
hearing to be held where it is determined if they go to Central Prison or the state hospital.

The Chair then asked if the other invitees sitting at the table had any input.

Mr. John Rubin of the UNC School of Government noted that The UNC School of Government does a lot
of training, consultation, and research for people, courts, and the criminal justice system. Two of the
concerns that he has heard from judges: One, someone is found incapable of proceeding, on the
criminal side, they are then committed, and there is a different standard for holding someone on the
commitment side. When released from commitment, they come back to the jail for the criminal case but
they are still incapable of proceeding. He noted that judges are very. frustrated about that, and he is not
sure what the solution is the address the incapacity, at some point in the process, and have that
individual proceed to trial when they come back to the jail. Second, someone who is incapable of
proceeding to trail is not going to gain the capacity to defend themselves, but they do not meet the
standards of being involuntarily committed — which might have been the case in Mr. McGuirt’s example
for Anson County. Mr. Rubin noted that you may have an individual who appears to have committed a
dangerous offense, they cannot proceed to trail and cannot be held in the criminal case, but they do not
meet the commitment standard either. Judges, prosecutors, and others are considering what they do
with that individual. o

Chair Randleman asked the committee if they had ény questions for Mr. Rubin. Hearing none, she asked
him if a declaration of competency would be necessary before individual in his example would be able
to proceed to trial. Mr. Rubin said, yes, that is true.

Chair Randleman then recognized the North Carolina Conference of District Attorneys. Present was Brad
Greenway, District Attorney for the 29A District. He noted that the situation that the Chair presented
from Wilkes County was similar to one he was familiar Withfexcept in this case the defendant had
killed his son. The individual was not capable to proceed, and, in his opinion, was not likely to ever gain
the capacity to proceed. Mr. Greenway noted the gentleman h_ad a condition that was treatable with
medication and was not eligible for commitment—adding that it is frustrating because families are all
concerned about what is going to happen if the individual is released back in the community and he or
she ends up off the medication they were prescribed. Mr. Greenway said that the problem may not be
as severe as some persons may think. He is not aware of the defense attorney or district attorneys that
were holding misdemeanants in jail. He stated that typlcally they would dismiss those cases—hopefully,
within 90 days of the person being charged. He also noted that this may not be the same practice
throughout the state, but misdemeanor problems are quickly solved by dismissal of the case in his
district. He also stated that non-violent felons were not much of a problem either. The crux of the
matter is the individuals who have been violent and murderers or seriously assaulted someone. Mr.
Greenway questioned, what do you do with them?

Chair Randleman recognized Representative Burr for a comment.
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Representative Burr mentioned that he believes this is a problem. As a third generation bail bondsman,
every county and community in the state has this issue. Mr. Burr noted that his community has several,
and it seems like they are treated as hot potatoes. The individuals are brought into the jail, and sheriffs
work as quickly as possible to get them out of that jail and unsecure their bonds, so they do not have to
deal with them. Mr. Burr added, the court system and judges are moving as quick as they can to dismiss
charges with the DA’s so that they do not have to deal with them, and individuals ending up back on the
streets. And within a month, they are doing the whole process again and the same people.
Representative Burr said that he was talking about persons who were not involved minor crimes but
violent crimes. He recounted one of the first major instances he could recall was a situation where a
family was murdered and buried under a trailer, and now the person is out living on the streets.
Representative Burr said that something has to be addressed. It is a problem in every community. Mr.
Burr concluded by stating that if it is one or two people in each community that is one or two people
that should not be treated like a hot potato — at that point, there is also the potential for more danger to
society.

Chair Randleman mentioned Andrew Cagle of the North Carolina Sheriffs Association (NCSA). She noted
that he was present for Eddie Caldwell in order to speak on behalf of the NCSA. The Chair asked Andrew
to compile for the committee the number of people in this situation the sheriffs hold on average. She
also asked him if they individualized facilities or cells to house people incapable of proceeding or are
they just thrown into jail with everyone else. ’ '

Mr. Cagle responded to Chair Randleman by informing her that his organization just completed a jail
survey and that might be of use to the committee invanswérihg her questions. He noted that the
information might contain at least the figures on what jails are capable of holding. It was Mr. Cagle’s
understanding that not too many jails have such capabilities. He went on to state that transportation
costs on the Sheriffs and also the deputy who has to be taken off the road and left with the individual in
the hospital are a concern to the NCSA. '

Chair Randleman noted that availability of space within jail facilities to segregate this specific population
would be of great interest to the committee. '

Chair Randleman asked Mildred Spearman of The Administrative Office of the Courts if they had any
comments. Ms. Spearman said that they did not have any at that time.

The Chair recognized Mark Hazelrigg who is a doctor and Central Regional Hospital and Director of
Outpatient Evaluations. Dr. Hazelrigg thanked the Chair for having this meeting. He noted that these
were really important issues. He wanted to bring forth two concerns. He seconded John Rubin of the
UNC School of Government by stating that there are a couple big disconnects in the system. One is that
the standard for being found incapable to proceed, in the first 'pla'c}e,'is different from the standard for
being held in commitment involuntarily. Dr. Hazelrigg said he did not know how to reconcile those
differences, and we have ended up in the dilemmas that the committee has brought up because they
are different. The other big issue that he wanted to raise is the process where someone goes to court
and is found incapable to proceed and then they are committed to a hosbital. There is nothing in the
statue that mandates or even suggests that the hospitals provide services with the goal being to restore
an individual capacity to proceed. The treatment in the hospital is treatment of mental illness and
treatment to decrease dangerousness by medication means. There is nothing done to address
restoration of capacity in the statutes. Dr. Hazelrigg stated that he thinks they treat mental illness and

6



decrease dangerousness in the state hospitals because they feel like it is the right thing to do as far as
treatment options go. However, it might be better to have some gmdance or some specificity.

The Chair asked if when Dr. Hazelrlgg was speaklng of the state hospltals if he talking about Broughton
and the regional hospitals. Dr. Hazelrigg agreed.

The Chair then recognized Richard Slipsky, Special Deputy Director for the Attorney General Office. He
also referenced the comment by John Rubin and wanted to add one additional piece of information that
adds to the frustration within this process. Mr. Slipsky noted that most of the cases start in Superior
Court, and most of the time a Superior Court Judge.is makmg an order The individual then ends up at
the psych hospital and goes through the.commitment process, assumlng he is mentally ill and
dangerous. The way the individual then gets back to the jail is through District Court, since the doctor in
those cases is not allowed to discharge the patient. Mr. Slipsky stated that what ends up happening is a
different court, usually a lower court, seen by a higher court as overruling. This does not make the
Superior Court Judge happy, adding to the frustration. Mr. Slipsky mentioned the costs of transportation
and has spoken with many sheriffs about those issues, but he wanted to mention one other cost. Mr.
Slipsky stated that it costs about $900 a day to keep someone at one of the state hospitals—every day
an individual who is in a state hospital, and should not be, is costlng the state a lot of money. Mr. Slipsky
said that Dr. Hazelrigg was correct that when he stated that the statutes do not specify restorative
measures for capacity, and that is the practice. He stated that most patients who are stuck in a hospital
would like to have their charges cleared—those people would like to be able to go to court and face the
accusers and get the situation resolved. For most people, Mr. Slipsky believes that is the fact. The
problem that they are facing in the hospital could very well be a treatment plan, and it certainly would
not hurt to have it in statute — that is what we should be working towards. He commented that NAM| or
some other advocacy organization needs to be here. As the AG, he stated he was not position to
advocate for individuals, but he noted that it did strike him that no one was present to talk about the
mentally ill. He went on to say that the thought of just pu‘tting‘ pépple in hospitals because they once
committed a horrible offense, leaving them there forever, W|th no possibility of that individual ever
recovering or becoming non-dangerous—that really should not be what the committee is all about.

The Chair noted that North Carolina Law does not allow for the situation Mr. Slipsky was referencing. He
agreed and said someone should be here to speak on their behalf. The Chair reassured Mr. Slipsky that
persons in those capacities wouId be |nV|ted to the next meetlng

Chair Randleman recognized Peg Dorer of the North Carolina Confé'rence‘of District Attorneys. Mrs.
Dorer said that everyone who has spoken has encapsulated the problem, noting that every time the
conversation on this topic emerges that:it qwckly becomes apparent that it is far bigger than anybody
thinks. She also mentioned that every county and every district attorney has a handful or more stories
like what was heard duringlthis meeting. Chair Randleman asked if Mrs. Dorer could line up any more
district attorneys to come and speak. She agreed. '

The Chair then opened the floor to members of the publlc to prowde any statements or comments if
they so wished. .

Dr. Nancy Laney, representing the North Carolina Psychologieai Assoaatlon (NCPA) and Forensic
Evaluator at Central Regional Hospital, mentioned that individual with mental retardation (MR} are in
the system and that someone should be at the table to the MR population in the system.



Julia Adams, Director of Government Relations for The Arc of North Carolina, she stated that they
represent people with intellectual developmental disabilities and mental retardation.

Chair Randleman recognized Robin Huffman, Executive Director NCPA. Mrs. Huffman mentioned that
her organization has psychiatrists and physicians who are in the private sector as well as those working
in the system who are very interested in the topic and hold many concerns and thoughts they would like
to share.

The Chair confirmed that Julia Adams would have a seat at the table at the next meeting.

Chair Randleman gave notice that the next meeting would be January 11, 2012 at 2pm, room 415 LOB.

There being no further business, the meeting of the Legislative Research Commission Subcommittee on
incapacity to Proceed was adjourned at 3:15 PM.

Respectfully Submitted,

Representative Shirley B/ leman, Chair

O/,/m M%;

Jam V\/hite, Committee Clerk
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®ffice of the Speaker
orth Carolina Bouse of Representatives
Raleigh, North Carolina 27601-1096

THOM TILLIS
SPEAKER

September 12, 2011

Representative Tim Moore

Chairman

Legislative Research Commission

North Carolina House of Repfesentatives
16 W. Jones Street, Room 1326

Raleigh, NC 27601-1096

Dear Representative Moore:

As you prepare your agenda for the Legislative Research Commission (the “Commission”),

- pursuant to G.S. 120-30.17, | hereby authorize the Commission to appoint subcommitteesto - '
study the following matters during the interim. House appointees to each study committee are
also identified. Please restrict each study committee to a maximum of four meetings unless
additional meetings are pre-approved by my office.

Studies Approved in Conjunction with the Senate:

¢ North Carolina Alcoholic Beverage Control System — Study the following aspects of the
current State and local alcoholic beverage control (ABC) in North Carolina:

(1)  Whether the involvement in the distribution and sale of spirituous liquor is a core
government function of State and local government.

(2)  The privatization and divestiture of the ABC system, including potential recurring
and nonrecurring revenue from the divestiture of the ABC system's current
assets.



(1) Financial stability of the current independent systerﬁs on a historic basis and
the anticipated financial stability of a combined sysfem.

(2) Cost-benefit analysis of a combined system, including a review of assets and
liabilities; personnel needs; equipment and infrastructure replacement
schedules; facilities leased and owned; and fee schedules.

(3) Debt obligation.

(4) Taxpayer investments in the systems.

(5) Audit of current financials.

(6) Comparative analysis of the current system to existing public and private
systems.

(7) Conservation and water efficiency practices.

(8) Best management practices.

(9) The disposition of property in Article 12 of Chapter 160A of the General
Statutes as it relates to a conveyance of a water system.

(10) The transfer of permits when a water system is conveyed.

(11) Any local acts applicable to the city or metropolitan sewerage district.

(12) Other items the Commission deems relevant to the study.

Chair: Moffitt

Members: McGrady, Brawley, Murry, Brisson

3. Make Manufacture While Using Stolen IT an Unfair Act
Chair: T. Moore
Members: Starnes, Mills, Avila, Pridgen

4. Orderly and Expeditious Removal by Landlord of Personal Property of Deceased
The Committee may recommend changes to the General Statutes to provide for the
orderly and expeditious removal by a landlord of the personal property of a decease
tenant where the heirs are not readily identifiable or available to take possession of that
personal property.
Chair: Howard
Members: .T. Moore, Blust, Hastings, Stevens, Hilton, Randleman

5. Incapacity to Proceed

The Legislative Research Commission may study the adequacy of the involuntary
commitment process for a criminal defendant who lacks the capacity to proceed to trial.
In its study, the Commission may consider the impact of current law on the limited
resources of local law enforcement, hospitals, mental health facilities, and the State's
court system while balancing the rights of the accused, victims, and the safety and the
general welfare of the public. The Commission may also consider options for



determining whether a defendant is likely to attain the capacity to proceed to trial in the
foreseeable future and at what point in the process that determination should be made.
The Commission shall evaluate the statutory option of taking dismissals in these types of
cases for defendants who are charged with nonviolent crimes and for defendants who
are charged with violent crimes, how often that option is used, and at what pointand
under what circumstances that option should be used. In addition, the Commission may
consider all of the following: issues related to transportation, including the frequency;
distance, and cost associated with the required psychiatric evaluations; duration of
involuntary commitment for defendants found incapable of proceeding to trial pursuant
to Article 56 of Chapter 15A of the General Statutes and involuntarily committed
pursuant to Part 7 of Article 5 of Chapter 122C of the General Statutes; and any other
issues the Commission considers relevant to this topic.

Chair: Randleman

Members: Burr, Hurley, McGuirt, Faircloth

. Life Cycle Cost Analysis
The Commission may study the implementation of revised policies on life cycle cost
analysis including material cost indexing, open bidding for alternate pavement designs
for all TIP projects that exceed $500,000 in pavement costs, and the 30 year design
periods and 45 year analysis periods based upon actual historic schedules and costs.
Chair: Torbett
Members: Murry, Killian, Hilton, ller, Mills

. Feasibility of Requiring Certain Reports to Be Filed Eleétronically
The Commission may study the feasibility and applicability of requiring electronic filing
of all reports required to be filed with the State Board of Elections under G.S. 163-278.9,
regardless of the amount.

Chair: Lewis

Members: Randleman, Blust, Jones, Ross

. Criminal Record Expunctions

The Legislative Research Commission may study whether current law strikes an
appropriate balance between an employer's need for access to accurate criminal history
information about potential employees and the need for a person who committed a
relatively minor offense in the distant past to obtain employment in spite of the
person'’s criminal history. If the Legislative Research Commission finds that it may be
possible to achieve a better balance between these interests, then the Legislative
Research Commission may further consider what type of expunction procedure may be
developed and implemented that addresses the interests and concerns of employers,
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2011-2012 Commlttee Budget Estimate

1). .Legislative ! Members‘Subsnstence R NN En B e R $3,120.00
$104. 00 Leglslatlve Subs:stence
X 5  Number of Legislative members
X 1.5  Half of Members using Two Days of Subsistence
X

4 Number of Meetings
$3,120.00 . Total Legislative Members Subsistence

2): Non-Legislative Members Subsistence =~ T mrm [ $0.00

$116.00 * Non- Leg/s/at/ve Members Subsistence

X 0  Number of Non-Legislative Members
X 1.5  Half of Non-Legislative Members using Two Days Subsistence
X 0  Number of Meetings
= $0.00 Total Non-Legislative Members Subsistence
* $101.05 Daily Per Diem Rate Plus $15 Committee Per Diem Rate (GS138-5)
337‘“51'?5\7“5["'@)‘(;“5(%63 T LS TR : w e o $7.400.00

a) Legislative Members
$70.00 Round Trnip Relmbursement (Based on. 242 “miles @ $0.29 per mile*)
5 Number of Legislative Members.
4 Number of Meetings
$1,400.00 Total Travel for Legislative Members.

X X

b) Non-Legislative Member
$73.00 Round Trip Reimbursement (Based on 242 miles @ $0.30 per mile*)
0 Number of Non-Legislative Members
0 Number of Meetings
$0.00 Total Travel for Non-Legislative Members

> x

* 242 Miles is an Average per Member based on the Total Certified Round Trip Mileage

. ’< 2 ' N T $0.00
$81 8. 00 Average Salaly with Benef ts for 5 day work week
X 0 Number of Meetings

= $0.00 Total Clerical Staff

* Average Weekly Wages for LA, CAl, CAll & CAll with Fringes Added.

5). Professional Staff . oo T $0.00

6 band Expenses o o ot mo $500.00
7) Postage and Telephone Expenses ...~ .. .G o [ $0.00

8) Supplies o 2 S B $0.00
9) CopingandPrinting =~ T GOETT $0.00
10)Reserve .. ... : SRR e R ] $500.00

$5,520.00

Updated 09/01/2011
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Legislative Research Commission
Subcommittee on Incapacity to Proceed

2011-12 Interim

Committee Charge

The Legislative Research Commission may study the adequacy
of the involuntary commitment process for a criminal defendant
who lacks the capacity to proceed to trial. In its study, the
Commission may consider the impact of current law on the
limited resources of local law enforcement, hospitals, mental
health facilities, and th&:State's court system while balancing the
rights of the accused, victims, and the safety and the general
welfare of the public. The Commission may also consider options
for determining whether a defendant is likely to attain the
capacity to proceed to trial in the foreseeable future and at what
point in the process that determination should be made. The
Commission shall evaluate the statutory option of taking
dismissals in these types of cases for defendants who are
charged with nonviolent crimes and for defendants who are
charged with violent crimes, how often that option is used, and at
what point and under what circumstances that option should be
used. In addition, the Commission. may consider all of the
following: issues related to transportation, including the
frequency, distance, and cost associated with the required
psychiatric evaluations; duration of involuntary commitment for
defendants found incapable of proceeding to trial pursuant to
~ Atticle 56 of Chapter 15A -of the General Statutes and
involuntarily committed pursuant to Part 7 of Article 5 of Chapter
122C of the General Statutes; and any other issues the
Commission considers relevant to this topic.
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*Begin Presentation*

Under G.S. 15A-1001 to -1003 (1978}, to be competent to stand trial, the accused must be able to
understand both the charges against him and the court proceedings, and be able to assist his lawyer
effectively in defending himself. G.S. 15A-1001 through 15A-1009 contains the basic standards and
procedures for challenging the competency, or capacity to proceed, of a defendant. These provisions
deal with the three main phases of a competency challenge: a psychiatric examination; a hearing to
determine competency; and the proceedings after a determination of incompetency.

With regard to Standard for Capacity to Proceed to Trial, due process and North Carolina law prohibit
the trial or punishment of a person who is legally incompetent. The requirement of competency applies
to all phases of a criminal case. No person may be tried, convicted, sentenced or punished if he or she is
incompetent. The requirement also applies to juveniles alleged to be delinquent. As for the Test of
Capacity, Generally, G.S. 15A-1001(a) sets forth the general standard of capacity to proceed. A
defendant is incompetent if, by reason of mental illness or defect, he or she is unable to understand the
nature and object of the proceedings, comprehend his or her situation in reference to the proceedings
or assist in his or her defense in a rational or reasonable manner. A defendant may be competent to
proceed even though his or her competency depends on medication. The defendant’s capacity to
proceed is evaluated at the time of trial or any other proceeding. The question of capacity may be raised
at any time by the defense, court or prosecutor. The standard for capacity to stand trial is not the same
as that for the insanity defense. There are different provisions in the law regarding individuals who are
either alleging or determined to be found not guilty by reason of insanity.

A defendant must have the capacity to stand trial whether they are charged with a misdemeanor or a
felony. Mrs. Paul noted that one concern the Chair bréught to her: a situation where the defendant is
found incompetent and involuntary committed, but ensuring sufficient monitoring and safeguards
against a defendant confinement for a lohgér period than if t'hey'have been convicted for the crime.

A psychiatric examination must occur; that may occur by the defenses psychiatric experts, by a motion,
or it can be done by the state facility or local examiner — the option of local examiner usually occurs in
misdemeanors and less serious cases. Counsel may obtain a state or local examination by filing a motion
questioning the defendant’s capacity to proceed and asking that the defendant be evaluated. A
defendant may be able to obtain a second examination if the report from the first examination has
become stale or the defendant’s condition has changed. The prosecution may raise the question of
competency and request a competency examination. '

If charged with a misdemeanor, the defendant first must be evaluated by a local forensic screener, G.S.
15A-1002(b)(1). The local screener may find the defendant competent or incompetent, or may
recommend that the defendant be evaluated further at 24 hour facility. if the defendant is charged with
a felony, the court may order a local evaluation or may commit the defendant to 24 hour facility. After
completion of the evaluation, the examiner must submit, to the clerk of court, a report of the
examination, and a conclusion about whether the individual has the capacity to proceed. Upon
conclusion of the examination, G.S. 15A-1002(b) states that a hearing shall be held after a court-ordered
competency examination; as a practical matter a hear‘i‘ng generally does not take place unless counsel
requests one. The court is permitted to initiate an evaluation on its own motion only if there is evidence
to suggest that the defendant is incompetent.
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After the examination finding the defendant incapable of proceeding, there are various things that can
occur in the criminal justice system. The prosecutor may end up stipulating or agreeing to the entry of
an order finding the defendant incompetent to proceed, which triggers other procedures. For example,
the court could issue a custody order requiring that the defendant be examined to determine whether
or not he or she should be involuntary commitment. The court or prosecutor also may be willing to
dismiss the criminal charges. There are various things that can occur and a cycle of various
consequences. If the prosecutor is unwilling to dismiss and the defendant is incarcerated, there is
ordinarily no reason to delay obtaining an order of incompetency.

With regarding to a hearing, if the prosecutor does not dismiss or does not stipulate to incompetency or
the court is unwilling to accept a stipulation, there can be a formal hearing on the defendant’s capacity
to proceed. Once the court finds the defendant incompetent, whether based on a stipulation or after a
hearing, the ensuing procedures are the same. With regard to involuntary commitment, and, if the
defendant to not have the capacity to proceed, then the defendant can, but is not always in every case,
referred for involuntary commitment.

Mrs. Paul noted that Mr. Peil discussed background in Jackson v. Indiana; once the court enters an order
that the defendant lacks the capacity to proceed, then there are concerns about what is going to occur
in regards to any possible involuntary commitment and also bending criminal charges. The court found
equal protection and due process violations in the lndeflmte conﬂnement of a defendant found
incapable of standing trial. The court held that in absent CIVII commitment, the court may hold a
defendant no longer than a reasonable period of time to determme whether he or she will regain
capacity to stand trial. If the defendant is neither I|ke|y to regain capacity nor subject to civil
commitment on other grounds, he or she must be released. In response to this Supreme Court Case,
North Carolina adopted elaborate procedures for the civil commitment of a defendant found
incompetent to stand trial.

G.S. 15A-1003 provides that if the court finds the defendant Iacks capacity to stand trial then it must
decide whether there are reasonable grounds to beheve that the defendant meets the criteria for
inpatient or outpatient involuntary commitment under G.S. Ch 122C Art. 5, Part 7. These criteria differ
from the standard of capacity to stand trial. For |npat|ent comm|tment which is confinement at a 24-
hour facility, the standard is mentally ill and dangerous to self or others. For outpatient commitment,
the standard is mentally ill and in need of treatment to prevent deterioration that would result in
dangerousness — under G.S. 122C-261(b). If the court finds grounds for commitment, the law provides
that the court is to issue an order to have the defendant taken into custody for examination, the first
step in the involuntary commitment process. At several points in the ensuing process, the defendant
may be returned to local detention facmty or prlson to awa|t further action in the criminal case.

The proceedings may go down one of two tracks after the issuance of a custody order, depending on
whether the defendant is charged with a violent or nonviolent offense.

A first examination is discussed in G.S. 122C-263. In cases involving nonviolent offenses, the defendant is
examined, ideally, locally within a day or two after issuance of the custody order. The examiner may find
no grounds for commitment, grounds for outpatient commitment only, or grounds for inpatient
commitment. If the examiner does not find grounds for mpatlent commitment, and criminal charges are
no longer pending, the defendant is released. If the examlner does not find grounds for inpatient
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commitment, and the defendant has pending charges and has not obtained pretrial release, the
defendant may be returned to jail to await further action in the ¢riminal case.

G.S. 122C-266 provides for a second examination. If the.local examiner finds grounds for inpatient
commitment, the defendant is taken to a 24-hour facility, which must conduct a second examination
within one day of the defendant’s arrival. The second examiner has the same options as first examiner.
If the examiner finds no grounds for commitment or grounds for outpatient commitment only, the
defendant is released—possibly back to jail, but If the examiner finds grounds for commitment —
inpatient or outpatient—the n the statue provides that the district court to hold a hearing within 10
working days of the day the defendant was taken into custody. If the facility has recommended inpatient
treatment, it holds the defendant pending the hearing. The second examination may occur at named
facilities described in the statute and usually goes to one of the state hospitals for that.

With regard to release pending hearing, G.S. 122C-267 thru 277 contains provisions throughout that
discuss what occurs to a defendant upon certain findings. At the district court hearing on inpatient
commitment, the judge has the same options as previously mentioned—no commitment, outpatient
commitment, or inpatient commitment. The judge also may impose a combination of inpatient and
outpatient commitment. The first two options reqwre the defendant s release, perhaps back to jail
unless some grounds or eligibility for pretrial release. The Judge may order inpatient commitment for an
initial period up to 90 days. The court may order inpatient commltment for six-months and one-year
periods thereafter, under G.S. 122C-271, -276. When a defendant charged with a nonviolent offense no
longer meets the criteria for inpatient commitment, the hospital must release the defendant, possibly
back to jail, and notify the court if the defendant is to be released.

The procedure is different from those who are charged with violent crimes, including assault with a
deadly weapon. Special rules apply to keep the defendant in continuous custody. If the court finds that
the defendant lacks capacity and that grounds exist for involuntary commitment, a law-enforcement
officer must take the defendant directly to a 24-hour facility. No local examination occurs, unlike the
procedure for nonviolent offenses. The 24-hour facility must hold the defendant pending a hearing in
district court to determine whether the defendant meets the criteria for commitment. The statues
specifically state that the facility may not release the defendant upon finding that he or she does not
meet inpatient-commitment criteria, as it can with nonviolent offenses. If the district court imposes
inpatient commitment, a hearing must be held before the commitment is terminated; the prosecutor in
the criminal case may represent the state’s interest at the hearing. Generally, the in house counsels at
the state facilities are representing—something that was added to the law.

The criminal case is not completely held in ébeyahce while the defendant lacks capacity to proceed.
Certain motions can be heard and base scheduling things can occur and arraignment can occur.

Under G.S. 15A-1008, the court may dismiss the criminal charges against an incompetent defendant if it
appears to the court’s satisfaction that the defendant will.not gain the capacity to proceed; the
defendant has been deprived of his or her liberty for a period equal to or greater than the maximum
permissible period of confinement for the alleged offense; or, in the case of a misdemeanors, five years
have expired from the date of the determination of mcapauty to proceed; and, in the case of a felony,
ten years have gone by.

Under G.S. 15A-1009, the prosecutor had the discretion to dismiss the charges with leave, referred to as
a VL, after the court issues that the defendant lacks that capacit'y_',to proceed. A dismissa!l with leave
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removes the case from the docket, but tolls the statute of limitation. If the defendant is subsequently
determined to regain his or her capacity to proceed, the court can reinstate those charges. As a practical
matter, there may be questions as to how the state is going to be able to find out a defendant has
regained the capacity to proceed, once a voluntary dismissal with leave has be entered.

If inpatient involuntary commitment is not imposed, the court may set conditions of pretrial release,
including release of the defendant to the custody of a person or organization agreeing to supervise the
defendant. Other motions can occur. The court may go forward with any motions that defense counsel
can handle without the assistance of the defendant.

G.S. 15A-1007(b) provides that the court may re-determine capacity at any time during the pendency of
the criminal case.

At termination of commitment, if the defendant no longer meets the criteria for inpatient commitment,
the court may decide to order a further evaluation on capacity to proceed. Again, there is a concern that
the statues can be somewhat circular, leading to an unending cycle.

With regard to changes in the law over time, and not going into detail on every change in the law, but at
common law, there was a right to detain a mentally ill persan in order to protect that person from self-
injury and the public from injury at the hands of that individual. The legislature’s authorizing emergency
commitment replaced the common-law rule. Former G.S. 122-58.4 provided that only mentally ill
persons in need.of restraint could be deprived of their liberty. This could only be assured by the doctor
making the required examination before executing the certificate of incapacity to proceed.

Statutes were amended in 1945. There was an amendment that was in G.S. 122-54 and is now in 122C-
251(d), which was added to impose a same-sex transportation requirement for law enforcement. The
person transporting an individual to a facility, or a responsible individual, is to be of the same gender as
the person being transported.

In 1972, Jackson v. Indianan came down form the U.S. Supreme Court. In response to Jackson v. Indiana
in 1972, in 1973, North Carolina adopted elaborate procedures to address the civil commitment of a
defendant found incompetent to stand trial. ‘

During 1973-77, the statutes were amended to require a showing that the respondent was imminently
dangerous to himself or others; and establish full-time attorneys for patients at the four state hospitals,
without providing representation for the state.

fn 1973 and 1974, the GA completely rewrote the involuntary commitment laws for mentally ill persons
and inebriates to conform it to constitutional due process requirements. Before a person may be
committed, a magistrate must find that he was probably mentally ill or inebriate and imminently
dangerous to himself or others, and a local physician must concur in this finding. If the magistrate and
the physician so find, the sheriff transports the respondent to a mental health facility that could be in a
different county. Within 10 days after being taken into custody, a sheriff from the county where the
proceedings were initiated, home court, must pick up the respondent at the facility and return him or
her to the home county for a hearing before a district court judge. At this hearing, the judge must
determine whether the respondent is mentally ill or inebriate and imminently dangerous to himself or
others, then could be confined to a mental health facility for 90 days.
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In 1975, the term Judicial Hospitalization was changed to Involuntary Commitment.

in 1976, near the end of the budget act deliberations, the House added a special provision to alleviate
the sheriffs' complaints. This new provision was to relieve the sheriffs of the duty of transporting
respondent between counties. G.S. 122-58.7A was enacted, providing that unless the respondent -
objects by means of counsel, the district court hearing wilt be held in the county in which the facility is
located rather than the home county. Records of the proceedings are transferred from the home
county to the next. -

In 1979, the Gen Assembly made several changes to make commitment easier: The requirement that
dangerousness be imminent was dropped; A full-time associate attorney general was added at each of
the four state mental hospitals to represent the state's interests; The terminology danger to self was
redefined to include patients who showed severely impaired insight or judgment in order to allow more
clinical input into the decision whether to commit; Changes were also made in the mechanism of
outpatient commitment. Also, before 1979, the statues did not specify satisfactory enforcement
procedures to be followed when respondents did not comply with court-ordered outpatient treatment.
The 1979 statutory changes created a mechanism to permit enforcement of outpatient treatment
orders, by requiring the committing court to notify the receiving facility of the commitment, giving the
respondent a copy of his treatment plan before being discharged to the opt facility, requiring the
director of the opt facility to notify the associate AG if the respbndent wasn't cooperating with the
outpatient plan, requiring the associate AG to notify the clerk in the county where the respondent had
been ordered committed for opt treatment and to schedule a rehearing, and requiring the clerk to issue
a custody order to return the respondent to the inpatient facility. Judges had to make findings of fact
that outpatient treatment was available and appropriate. o

In 1983, General Assembly enacted, An Act Regardlng Involuntary Commitment of Persons Found
Incapable of Proceeding or Not Guilty By Reason of |nsan|ty, and made changes to G.S. 15A and Chapter
122.

In 1985, Initially, The Criminal Procedure Act provided for reports to be sent automatically to the
defense and prosecution. The 1979 N.C. Session Laws added a provision, which was part of a bill
entitled: An act to provide that an indigent defendant’s competency evaluation report will not be
forwarded to the district attorney.” The same year, the Mental Health, Mental Retardation and
Substance Abuse Act of 1985 was enacted, and S|gn|f|cant reV|S|ons were made to Chapter 122 — the
mental health laws.

In 1987, An Act to Adapt the Mental Health Admissions Law to Permit Emergency Admissions for
Persons Needing Immediate Hospitalization made substantial changes to 122C.

The statutory changes have been substantial over the years, but thns committee will be looking at
whether or not that should occur in the future.

*End of Presentation*
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CHAPTER 15A
SUBCHAPTER X. GENERAL TRIAL PROCEDURE.
~ Atrticle 56.
Incapacity to Proceed.

§ 15A-1001. No proceedings when defendant mentally incapacitated; exception.

(a) No person may be tried, convicted, sentenced, or punished for a crime when by
reason of mental illness or defect he is unable to understand the nature and object of the
proceedmgs against him, to comprehend his own situation in reference to the proceedings, or to
assist in his defense in a rational or reasonable manner. This condition is heremafter referred to
as "incapacity to proceed."

(b) This section does not prevent the court from going forward with any motions which
can be handled by counsel without the assistance of the defendant. (1973, c. 1286, s. 1.)

§ 15A-1002. Determination of incapacity to proceed; evidence; temporary commitment;
temporary orders.

(a) The question of the capacity of the defendant to proceed may be raised at any time on
motion by the prosecutor, the defendant, the defense counsel, or the court. The motion shall
detail the specific conduct that leads the moving party to question the defendant's capacity to
proceed. .

(b) When the capacity of the defendant to proceed is questioned, the court shall hold a
hearing to determine the defendant's capacity to proceed. If an examination is ordered pursuant
to subdivision (1) or (2) of this subsection, the hearing shall be held after the examination.
Reasonable notice shall be given to the defendant and prosecutor, and the State and the defendant
may introduce evidence. The court: '

(1)  May appoint one or more impartial medical experts, including forensic
evaluators approved under rules of the Commission for Mental Health,
Developmental Disabilities, and Substance Abuse Services, to examine the
defendant and return a written report describing the present state of the
defendant's mental health; reports so prepared are admissible at the hearing
and the court may call any expert so appointed to testify at the hearing; any
expert so appointed may be called to testify at the hearing by the court at the
request of either party; or

(2) In the case of a defendant charged with a misdemeanor only after the
examination pursuant to subsection (b)(1) of this section or at any time in the
case of a defendant charged with a felony, may order the defendant to a State
facility for the mentally ill for observation and treatment for the period, not to
exceed 60 days, necessary to determine the defendant's capacity to proceed; in
the case of a defendant charged with a felony, if a defendant is ordered to a
State facility without first having an examination pursuant to subsection (b)(1)
of this section, the judge shall make a finding that an examination pursuant to
this subsection would be more appropriate to determine the defendant's
capacity; the sheriff shall return the defendant to the county when notified that
the evaluation has been completed; the director of the facility shall direct his
report on defendant's condition to the defense attorney and to the clerk of
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superior court, who shall bring it to the attention of the court; the report is
admissible at the hearing.
3) Repealed by Session Laws 1989, c. 486, s. 1.

(b1) If the report pursuant to subdivision (1) or (2) of subsection (b) of this section
indicates that the defendant lacks capacity to proceed, proceedings for involuntary civil
commitment under Chapter 122C of the General Statutes may be instituted on the basis of the
report in either the county where the criminal proceedings are pending or, if the defendant is
hospitalized, in the county in which the defendant is hospitalized.

(c) The court may make appropriate temporary orders for the confinement or security of
the defendant pending the hearing or ruling of the court on the question of the capacity of the
defendant to proceed.

(d) Any report made to the court pursuant to this section shall be forwarded to the clerk
of superior court in a sealed envelope addressed to the attention of a presiding judge, with a
covering statement to the clerk of the fact of the examination of the defendant and any
conclusion as to whether the defendant has or lacks capacity to proceed. A copy of the full report
shall be forwarded to defense counsel, or to the defendant if he is not represented by counsel
provided, if the question of the defendant's capacity to proceed is raised at any time, a copy of
the full report must be forwarded to the district attorney. Until such report becomes a public
record, the full report to the court shall be kept under such conditions as are directed by the court,
and its contents shall not be revealed except as directed by the court. Any report made to the
court pursuant to this section shall not be a public record unless introduced into evidence. (1973,
c. 1286, s. 1; 1975, c. 166, ss. 20, 27; 1977, cc. 25, 860; 1979, 2nd Sess., c. 1313; 1985, c. 588; c.
589, s. 9; 1989, c. 486, s. 1; 1991, c. 636, s. 19(b); 1995, c. 299, s. 1; 1995 (Reg Sess., 1996), c.
742, ss. 13, 14.)

§ 15A-1003. Referral of incapable defendant for civil commitment proceedings.

(a) When a defendant is found to be incapable of proceeding, the presiding judge, upon
such additional hearing, if any, as he determines to be necessary, shall determine whether there
are reasonable grounds to believe the defendant meets the criteria for involuntary commitment

-under Part 7 of Article 5 of Chapter 122C of the General Statutes. If the presiding judge finds
reasonable grounds to believe that the defendant meets the criteria, he shall make findings of fact
and issue a custody order in the same manner, upon the same grounds and with the same effect
as an order issued by a clerk or magistrate pursuant to G.S. 122C-261. Proceedings thereafter are
in accordance with Part 7 of Article 5 of Chapter 122C of the General Statutes. If the defendant
was charged with a violent crime, including a crime involving assault with a deadly weapon, the
judge's custody order shall require a law-enforcement officer to take the defendant directly to a
24-hour facility as described in G.S. 122C-252; and the order must indicate that the defendant
was charged with a violent crime and that he was found incapable of proceeding.

(b)  The court may make appropriate orders for the temporary detention of the defendant
pending that proceeding.

() Evidence used at the hearing with regard to capacity to proceed is admissible in the
involuntary civil commitment proceedings. (1973, c. 1286, s. 1; 1975, c. 166, s. 20; 1983, c. 380,
s. 1; 1985, c. 589, s. 10; 1987, c. 596,s. 5.)
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§ 15A-1004. Orders for safeguarding of defendant and return for trial.

(a) When a defendant is found to be incapable of proceeding, the trial court must make '
appropriate orders to safeguard the defendant and to ensure his return for trial in the event that he
subsequently becomes capable of proceeding. :

(b)  If the defendant is not placed in the custody of a hospital or other institution in a
proceeding for involuntary civil commitment, appropriate orders may include any of the
procedures, orders, and conditions provided in Article 26 of this Chapter, Bail, specifically
including the power to place the defendant in the custody of a designated person or organization
agreeing to supervise him.

(©) If the defendant is placed in the custody of a hospital or other institution in a
proceeding for involuntary civil commitment, the orders must provide for reporting to the clerk if
the defendant is to be released from the custody of the hospital or institution. The original or
supplemental orders may make provisions as in subsection (b) in the event that the defendant is
released. If the defendant was charged with a violent crime, including a crime involving assault
with a deadly weapon, and that charge has not been dismissed, the order must require that if the
defendant is to be released from the custody of the hospital or other institution, he is to be
released only to the custody of a specified law enforcement agency. If the original or
supplemental orders do not specify to whom the respondent shall be released, the hospital or
other institution may release the defendant to whomever it thinks appropriate.

(d)  If the defendant is placed in the custody of a hospital or institution pursuant to
proceedings for involuntary civil commitment, or if the defendant is placed in the custody of
another person pursuant to subsection (b), the orders of the trial court must require that the
hospital, institution, or individual report the condition of the defendant to the clerk at the same
times that reports on the condition of the defendant-respondent are required under Part 7 of
Article 5 of Chapter 122C of the General Statutes, or more frequently if the court requires, and
immediately if the defendant gains capacity to proceed. The order must also require the report to
state the likelihood of the defendant's gaining capacity to proceed, to the extent that the hospital,
institution, or individual is capable of making such a judgment.

(e) The orders must require and provide for the return of the defendant to stand trial in
the event that he gains capacity to proceed, unless the charges have been dismissed pursuant to
G.S. 15A-1008, and may also provide for the confinement or pretrial release of the defendant in
that event.

® The orders of the court may be amended or supplemented from time to time as
changed conditions require. (1973, c. 1286, s. 1; 1975, c. 166, s. 20; 1983, c. 380, s. 2; c. 460, s.
2; 1985, c. 589,s.11.) :

§ 15A-1005. Reporting to court with regard to defendants incapable of proceeding.

" The clerk of the court in which the criminal proceeding is pending must keep a docket of
defendants who have been determined to be incapable of proceeding. The clerk must submit the
docket to the senior resident superior court judge in his district at least semiannually. (1973, c.

1286, s. 1.)

§ 15A-1006. Return of defendant for trial upon gaining capacity.

If a defendant who has been determined to be incapable of proceeding, and who is in the
custody of an institution or an individual, gains capacity to proceed, the individual or institution
must notify the clerk in the county in which the criminal proceeding is pending. The clerk must
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notify the sheriff to return the defendant to the county for trial, and to hold him for trial, subject
to the orders of the court entered pursuant to G.S. 15A-1004. (1973, c. 1286, s. 1.)

§ 15A-1007. Supplemental hearings.

(a) When it has been reported to the court that a defendant has gained capacity to
proceed, or when the defendant has been determined by the individual or institution having
custody of him to have gained capacity and has been returned for trial, the court may hold a
supplemental hearing to determine whether the defendant has capacity to proceed. The court may
take any action at the supplemental hearing that it could have taken at an original hearing to
determine the capacity of the defendant to proceed. :

(b)  The court may hold a supplemental hearing any time upon its own determination that
a hearing is appropriate or necessary to inquire into the condition of the defendant.

(©) The court must hold a supplemental hearing if it appears that any of the conditions for
dismissal of the charges have been met. (1973, c. 1286, s. 1.)

§ 15A-1008. Dismissal of charges.
When a defendant lacks capacity to proceed, the court may dismiss the charges:
(1)  When it appears to the satisfaction of the court that the defendant will not gain
capacity to proceed; or

2 When the defendant has been substantially deprived of his liberty for a period

of time equal to or in excess of the maximum permissible period of
confinement for the crime or crimes charged; or

(3)  Upon the expiration of a period of five years from the date of determination of
incapacity to proceed in the case of misdemeanor charges and a period of 10
years in the case of felony charges. (1973, c. 1286, s. 1.)

§ 15A-1009. Dismissal with leave when defendant is found incapable of proceeding.

(a) If a defendant is found by the court to be incapable of proceeding and the charges
have not been dismissed pursuant to G.S. 15A-1008, a prosecutor may enter a dismissal with
leave under this section.

(b)  Dismissal with leave results in removal of the case from the docket of the court, but
all process outstanding, with the exception of any appearance bond, retains its validity, and all
necessary actions in the case may be taken.

(c) The prosecutor may enter the dismissal with leave orally in open court or by filing the
dismissal in writing with the clerk. If the dismissal is entered orally, the clerk must note the
nature of the dismissal in the case records. _

(d) Upon the defendant becoming capable of proceeding, or in the discretion of the
prosecutor when he believes the defendant may soon become capable of proceeding, the
prosecutor may reinstitute the proceedings by filing written notice with the clerk, with the
defendant and with the defendant's attorney of record.

() A dismissal with leave entered under this section is no longer in effect if the court
later dismisses the charges pursuant to G.S. 15A-1008.

H Nothing in this section shall limit or prohibit the court from dismissing criminal
charges pursuant to G.S. 15A-1008 upon motion by the defendant or upon the court's own
motion. (1983, c. 460, s. 1.)
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v § 122C-252. Twenty-four hour facilities for custody and treatment of involuntary clients.

. - State facilities, 24-hour facilities licensed under this Chapter or hospitals licensed under
Chapter 131E may be designated by the Secretary as facilities for the custody and treatment of
involuntary clients. Designation of these facilities shall be made in accordance with rules of the
Secretary that assure the protection of the client and the general public. Facilities so designated
may detain a client under the procedures of Parts 7 and 8 of this Article both before a district
court hearing and after commitment of the respondent. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c.
400, s. 4; c. 679, s. 8; c. 739, s. 1; 1979, c. 358, 5. 27; c. 915, s. 4; 1983, c. 380, ss. 4, 10; c. 638,
ss. 6,7,25.1; c. 864, s. 4; 1985, c. 589, 5. 2.)
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CHAPTER 122C
_ Article 5.
Procedure for Admission and Discharge of Clients.
Part 7. Involuntary Commitment of the Mentally Ill; Facilities for the Mentally I11.

§ 122C-261. Affidavit and petition before clerk or magistrate when immediate
hospitalization is not necessary; custody order. '

(a) Anyone who has knowledge of an individual who is mentally ill and either (1)
dangerous to self, as defined in G.S. 122C-3(11)a., or dangerous to others, as defined in G.S.
122C-3(11)b., or (ii) in need of treatment in order to prevent further disability or deterioration
that would predictably result in dangerousness, may appear before a clerk or assistant or deputy
clerk of superior court or a magistrate and execute an affidavit to this effect, and petition the
clerk or magistrate for issuance of an order to take the respondent into custody for examination
by a physician or eligible psychologist. The affidavit shall include the facts on which the affiant's
opinion is based. If the affiant has knowledge or reasonably believes that the respondent, in
addition to being mentally ill, is also mentally retarded, this fact shall be stated in the affidavit.
Jurisdiction under this subsection is in the clerk or magistrate in the county where the respondent
resides or is found.

(b)  If the clerk or magistrate finds reasonable grounds to believe that the facts alleged in
the affidavit are true and that the respondent is probably mentally ill and either (i) dangerous to
self, as defined in G.S. 122C-3(11)a., or dangerous to others, as defined in G.S. 122C-3(11)b., or
(i) in need of treatment in order to prevent further disability or deterioration that would
predictably result in dangerousness, the clerk or magistrate shall issue an order to a law
enforcement officer or any other person authorized under G.S. 122C-251 to take the respondent
into custody for examination by a physician or eligible psychologist. If the clerk or magistrate
finds that, in addition to probably being mentally ill, the respondent is also probably mentaily
retarded, the clerk or magistrate shall contact the area authority before issuing a custody order
and the area authority shall designate the facility to which the respondent is to be taken for
examination by a physician or eligible psychologist. The clerk or magistrate shall provide the
petitioner and the respondent, if present, with specific information regarding the next steps that
will occur for the respondent. :

(©) If the clerk or magistrate issues a custody order, the clerk or magistrate shall also
make inquiry in any reliable way as to whether the respondent is indigent within the meaning of
G.S. 7A-450. A magistrate shall report the result of this inquiry to the clerk.

(d)  If the affiant is a physician or eligible psychologist, the. affiant may execute the
affidavit before any official authorized to administer oaths. This affiant is not required to appear
before the clerk or magistrate for this purpose. This affiant shall file the affidavit with the clerk
or magistrate by delivering to the clerk or magistrate the original affidavit or a copy in paper
form that is printed through the facsimile transmission of the affidavit. If the affidavit is filed
through facsimile transmission, the affiant shall mail the original affidavit no later than five days
after the facsimile transmission of the affidavit to the clerk or magistrate to be filed by the clerk
or magistrate with the facsimile copy of the affidavit. This affiant's examination shall comply
with the requirements of the initial examination as provided in G.S. 122C-263(c). If the
physician or eligible psychologist recommends outpatient commitment and the clerk or
magistrate finds probable cause to believe that the respondent meets the criteria for outpatient
commitment, the clerk or magistrate shall issue an order that a hearing before a district court
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Judge be held to determine whether the respondent will be involuntarily committed. The
physician or eligible psychologist shall provide the respondent with written notice of any
scheduled appointment and the name, address, and telephone number of the proposed outpatient
treatment physician or center. The physician or eligible psychologist shall contact the local
management entity that serves the county where the respondent resides or the local management
entity that coordinated services for the respondent to inform the local management entity that the
respondent has been scheduled for an appointment with an outpatient treatment physician or
center. If the physician or eligible psychologist recommends inpatient commitment and the clerk
or magistrate finds probable cause to believe that the respondent meets the criteria for inpatient
commitment, the clerk or magistrate shall issue an order for transportation to or custody at a
24-hour facility described in G.S. 122C-252, provided that if a 24-hour facility is not
immediately available or appropriate to the respondent's medical condition, the respondent may
be temporarily detained under appropriate supervision and, upon further examination, released in
accordance with G.S. 122C-263(d)(2). If the clerk or magistrate finds probable cause to believe
that the respondent, in addition to being mentally ill, is also mentally retarded, the clerk or
magistrate shall contact the area authority before issuing the order and the area authority shall
designate the facility to which the respondent is to be transported. If a physician or eligible
psychologist executes an affidavit for inpatient commitment of a respondent, a second physician
shall be required to perform the examination required by G.S. 122C-266.

(e) Upon receipt of the custody order of the clerk or magistrate or a custody order issued
by the court pursuant to G.S. 15A-1003, a law enforcement officer or other person designated in
the order shall take the respondent into custody within 24 hours after the order is signed, and
proceed according to G.S. 122C-263. The custody order is valid throughout the State.

® When a petition is filed for an individual who is a resident of a single portal area, the
procedures for examination by a physician or eligible psychologist as set forth in G.S. 122C-263
shall be carried out in accordance with the area plan. Prior to issuance of a custody order for a
respondent who resides in an area authority with a single portal plan, the clerk or magistrate shall
communicate with the area authority to determine the appropriate 24-hour facility to which the
respondent should be admitted according to the area plan or to determine if there are more
appropriate resources available through the area authority to assist the petitioner or the
respoadent. When an individual from a single portal area is presented for commitment at a
24-hour area or State facility directly, the individual may not be accepted for admission until the
facility notifies the area authority and the area authority agrees to the admission. If the area
authority does not agree to the admission, it shall determine the appropriate 24-hour facility to
which the individual should be admitted according to the area plan or determine if there are more
appropriate resources available through the area authority to assist the individual. If the area
authority agrees to the admission, further planning of treatment for the client is the joint
responsibility of the area authority and the facility as prescribed in the area plan.

Notwithstanding the provisions of this section, in no event shall an individual known or
reasonably believed to be mentally retarded be admitted to a State psychiatric hospltal except as
follows:

(I)  Persons described in G.S. 122C-266(b);

2) Persons admitted pursuant to G.S. 15A-1321;

(3)  Respondents who are so extremely dangerous as to pose a serious threat to the
community and to other patients committed to non-State hospital psychiatric
inpatient units, as determined by the Director of the Division of Mental
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Health, Developmental Disabilities, and Substance Abuse Services or his
designee; and
4) Respondents who are so gravely disabled by both multiple dlsorders and
medical fragility or multiple disorders and deafness that alternative care is
inappropriate, as determined by the Director of the Division of Mental Health,
Developmental Disabilities, and Substance Abuse Services or his designee.
Individuals transported to a State facility for the mentally ill who are not admitted by the
facility may be transported by law enforcement officers or designated staff of the State facility in
State-owned vehicles to an appropriate 24-hour facility that provides psychiatric inpatient care.
No later than 24 hours after the transfer, the responsible professional at the original facility
shall notify the petitioner, the clerk.of court, and, if consent is granted by the respondent, the
next of kin, that the transfer has been completed. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400,
s. 3; 1979, c. 164, s. 2; c. 915, ss. 3, 18; 1983, c. 383, 5. 5; c. 638, ss. 3-5; c. 864, s. 4; 1985, c.
589, 5. 2; ¢. 695, ss. 2, 4; 1985 (Reg. Sess., 1986), c. 863, s. 17; 1989 (Reg. Sess., 1990), c. 823,
ss. 1, 2; c. 1024, 5. 27.1; 1991, c. 37, s. 7; 1995 (Reg. Sess., 1996), c. 739, s. 6; 1997-456, s. 47,
2004-23, s. 1(a); 2005-135, s. 1; 2009-315, s. 1; 2009-340, s. 1.)

§ 122C-262. Special emergency procedure for individuals needing immediate
hospitalization.

(a) Anyone, including a law enforcement officer, who has knowledge of an individual
who is subject to inpatient commitment according to the criteria of G.S. 122C-261(a) and who
requires immediate hospitalization to prevent harm to self or others, may transport the individual
directly to an area facility or other place, including a State facility for the mentally ill, for
examination by a physician or eligible psychologist in accordance with G.S. 122C-263(c).

(b)  Upon examination by the physician or eligible psychologist, if the individual meets
the criteria required in G.S. 122C-261(a), the physician or eligible psychologist shall so certify in
writing before any official authorized to administer oaths. The certificate shall also state the
reason that the individual requires immediate hospitalization. If the physician or eligible
psychologist knows or has reason to believe that the individual is mentally retarded, the
certificate shall so state.

(c;  If the physician or eligible psychologist executes the oath, appearance before a
magistrate shall be waived. The physician or eligible psychologist shall send a copy of the
certificate to the clerk of superior court by the most reliable and expeditious means. If it cannot
be reasonably anticipated that the clerk will receive the copy within 24 hours, excluding
Saturday, Sunday, and holidays, of the time that it was signed, the physician or eligible
psychologist shall also communicate the findings to the clerk by telephone.

(d)  Anyone, including a law enforcement officer if necessary, may transport the
individual to a 24-hour facility described in G.S. 122C-252 for examination and treatment
pending a district court hearing. If there is no area 24-hour facility and if the respondent is
indigent and unable to pay for care at a private 24-hour facility, the law enforcement officer or
other designated person providing transportation shall take the respondent to a State facility for
the mentally ill designated by the Commission in accordance with G.S. 143B-147(a)(1)a and
immediately notify the clerk of superior court of this action. The physician's or eligible
psychologist's certificate shall serve as the custody order and the law enforcement officer or
other designated person shall provide transportation in accordance with the provisions of G.S.
122C-251.
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In the event an individual known or reasonably believed to be mentally retarded is
transported to a State facility for the mentally ill, in no event shall that individual be admitted to
that facility except as follows:

1 Persons described in G.S. 122C-266(b);

(2) Persons admitted pursuant to G.S. 15A-1321;

(3) Respondents who are so extremely dangerous as to pose a serious threat to the
community and to other patients committed to non-State hospital psychiatric
inpatient units, as determined by the Director of the Division of Mental
‘Health, Developmental Disabilities, and Substance Abuse Services or his
designee; and

(4)  Respondents who are so gravely disabled by both multiple disorders and
medical fragility or multiple disorders and deafness that alternative care is
inappropriate, as determined by the Director of the Division of Mental Health,
Developmental Disabilities, and Substance Abuse Services or his designee.

Individuals transported to a State facility for the mentally ill who are not admitted by the
facility may be transported by law enforcement officers or designated staff of the State facility in
State-owned vehicles to an appropriate 24-hour facility that provides psychiatric inpatient care.

No later than 24 hours after the transfer, the responsible professional at the original facility
shall notify the petitioner, the clerk of court, and, if consent is granted by the respondent, the
next of kin, that the transfer has been completed.

(e) Respondents received at a 24-hour facility under the provisions of this section shall
be examined by a second physician in accordance with G.S. 122C-266. After receipt of
notification that the district court has determined reasonable grounds for the commitment, further
proceedings shall be carried out in the same way as for all other respondents under this Part.
(1973, c. 726, s. 1; c. 1408, s. 1; 1985, c. 589, s. 2; c. 695, s. 2; 1987, c. 596, s. 1; 1995 (Reg.
Sess., 1996), c. 739, s. 7.)

§ 122C-263. Duties of law-enforcement officer; first examination by physician or eligible
psychologist.

- (a) Without unnecessary delay after assuming custody, the law enforcement officer or the
individual designated by the clerk or magistrate under G.S. 122C-251(g) to provide
transportation shall take the respondent to an area facility for examination by a physician or
eligible psychologist; if a physician or eligible psychologist is not available in the area facility,
the person designated to provide transportation shall take the respondent to any physician or
eligible psychologist locally available. If a physician or eligible psychologist is not immediately
available, the respondent may be temporarily detained in an area facility, if one is available; if an

-area facility is not available, the respondent may be detained under appropriate supervision in the
respondent’s home, in a private hospital or a clinic, in a general hospital, or in a State facility for
the mentally ill, but not in a jail or other penal facility.

(b)  The examination set forth in subsection (a) of this section is not required if:

(1) The affiant who obtained the custody order is a physician or eligible
psychologist who recommends inpatient commitment;

(2)  The custody order states that the respondent was charged with a violent crime,
including a crime involving assault with a deadly weapon, and he was found
incapable of proceeding; or

3) Repealed by Session Laws 1987, ¢. 596, s. 3.
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In any of these cases, the law-enforcement officer shall take the respondent directly to a 24-hour
facility described in G.S. 122C-252.

(c) The physician or eligible psychologist described in subsection (a) of this section shall
examine the respondent as soon as possible, and in any event within 24 hours, after the
respondent is presented for examination. When the examination set forth in subsection (a) of this
section is performed by a physician or eligible psychologist the respondent may either be in the
physical face-to-face presence of the physician or eligible psychologist or may be examined - =
utilizing telemedicine equipment and procedures. A physician or eligible psychologist who
examines a respondent by means of telemedicine must be satisfied to a reasonable medical
certainty that the determinations made in accordance with subsection (d) of this section would
not be different if the examination had been done in the physical presence of the physician or
eligible psychologist. A physician or eligible psychologist who is not so satisfied must note that
the examination was not satisfactorily accomplished, and the respondent must be taken for a -
face-to-face examination in the physical presence of a person authorized to perform
examinations under this section. As used in this subsection, "telemedicine" is the use of two-way
real-time interactive audio and video between places of lesser and greater medical capability or
expertise to provide and support health care when distance separates participants who are in
different geographical locations. A recipient is réferred by one provider to receive the services of
another provider via telemedicine.

The examination shall include but is not limited to an assessment of the respondent's:

(1)  Current and previous mental illness and mental retardation including, if
available, previous treatment history;

(2) Dangerousness to self, as defined in G.S. 122C-3(11)a. or others, as defined in
G.S. 122C-3(11)b;

(3)  Ability to survive safely without inpatient commitment, including the
availability of supervision from family, friends or others; and

4) Capacity to make an informed decision concerning treatment.

(d)  After the conclusion of the examination the physician or eligible psychologist shall
make the following determinations:

(1)  If the physician or eligible psychologist finds that:

a. The respondent is mentally ill;

b. The respondent is capable of surviving safely in the community with
available supervision from family, friends, or others;

c. Based on the respondent's psychiatric history, the respondent is in need

of treatment in order to prevent further disability or deterioration that
would predictably result in dangerousness as defined by G.S.
122C-3(11); and
d. The respondent's current mental status or the nature of the respondent's
illness limits or negates the respondent's ability to make an informed
decision to seek voluntarily or comply with recommended treatment.
The physician or eligible psychologist shall so show on the examination report
and shall recommend outpatient commitment. In addition the examining
physician or eligible psychologist shall show the name, address, and telephone
number of the proposed outpatient treatment physician or center. The person
designated in the order to provide transportation shall return the respondent to
the respondent's regular residence or, with the respondent's consent, to the
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home of a consenting individual located in the originating county, and the
respondent shall be released from custody.

If the physician or eligible psychologist finds that the respondent is mentally
ill and is dangerous to self, as defined in G.S. 122C-3(11)a., or others, as
defined in G.S. 122C-3(11)b., the physician or eligible psychologist shall
recommend inpatient commitment, and shall so show on the examination
report. If, in addition to mental illness and dangerousness, the physician or
eligible psychologist also finds that the respondent is known or reasonably
believed to be mentally retarded, this finding shall be shown on the report.
The law enforcement officer or other designated person shall take the
respondent to a 24-hour facility described in G.S. 122C-252 pending a district
court hearing. If there is no area 24-hour facility and if the respondent is
indigent and unable to pay for care at a private 24-hour facility, the law
enforcement officer or other designated person shall take the respondent to a

- State facility for the mentally ill designated by the Commission in accordance

with G.S. 143B-147(a)(1)a. for custody, observation, and treatment and
immediately notify the clerk of superior court of this action. If a 24-hour
facility is not immediately available or appropriate to the respondent's medical
condition, the respondent may be temporarily -detained under appropriate
supervision at the site of the first examination, provided that at anytime that a
physician or eligible psychologist determines that the respondent is no longer
in need of inpatient commitment, the proceedings shall be terminated and the
respondent transported and released in accordance with subdivision (3) of this
subsection. However, if the physician or eligible psychologist determines that
the respondent meets the criteria for outpatient commitment, as defined in
subdivision (1) of this subsection, the physician or eligible psychologist may
recommend outpatient commitment, and the respondent shall be transported

and released in accordance with subdivision (1) of this subsection. Any

decision to terminate the proceedings or to recommend outpatient
commitment after an initial recommendation of inpatient commitment shall be
documented and reported to the clerk of superior court in accordance with
subsection (e) of this section. If the respondent is temporarily detained and a
24-hour facility is not available or medically appropriate seven days after the
issuance of the custody order, a physician or psychologist shall report this fact
to the clerk of superior court and the proceedings shall be terminated.
Termination of proceedings pursuant to this subdivision shall not prohibit or
prevent the initiation of new involuntary commitment proceedings when
appropriate. Affidavits filed in support of proceedings terminated pursuant to
this subdivision may not be submitted in support of any subsequent petitions
for involuntary commitment. If the affiant initiating new commitment
proceedings is a physician or eligible psychologist, the affiant shall conduct a
new examination and may not rely upon examinations conducted as part of
proceedings terminated pursuant to this subdivision.

In the event an individual known or reasonably believed to be mentally
retarded is transported to a State facility for the mentally ill, in no event shall
that individual be admitted to that facility except as follows:
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Persons described in G.S. 122C-266(b);
Persons admitted pursuant to G.S. 15A-1321;

c. Respondents who are so extremely dangerous as to pose a serious
threat to the community and to other patients committed to non-State
hospital psychiatric inpatient units, as determined by the Director of
the Division of Mental Health, Developmental Disabilities, and
Substance Abuse Services or his designee; and

d. Respondents who are so gravely disabled by both multiple disorders
and medical fragility or multiple disorders and deafness that
alternative care is inappropriate, as determined by the Director of the
Division of Mental Health, Developmental Disabilities, and Substance
Abuse Services or his designee.

Individuals transported to a State facility for the mentally ill who are not
admitted by the facility may be transported by law enforcement officers or
designated staff of the State facility in State-owned vehicles to an appropriate
24-hour facility that provides psychiatric inpatient care.

No later than 24 hours after the transfer, the responsible professional at the
original facility shall notify the petitioner, the clerk of court, and, if consent is
granted by the respondent, the next of kin, that the transfer has been
completed.

(3)  If the physician or eligible psychologist finds that neither condition described
in subdivisions (1) or (2) of this subsection exists, the proceedings shall be
terminated. The person designated in the order to provide transportation shall
return the respondent to the respondent's regular residence or; with the
respondent's consent, to the home of a consenting individual located in the
originating county and the respondent shall be released from custody.

~ (e)  The findings of the physician or eligible psychologist and the facts on which they are
based shall be in writing in all cases. The physician or eligible psychologist shall send a copy of
the findings to the clerk of superior court by the most reliable and expeditious means. If it cannot
be reasonably anticipated that the clerk will receive the copy within 48 hours of the time that it
was signed, the physician or eligible psychologist shall also communicate his findings to the
clerk by telephone.

§3) When outpatient commitment is recommended, the examining physician or eligible
psychologist, if different from the proposed outpatient treatment physician or center, shall give
the respondent a written notice listing the name, address, and telephone number of the proposed
outpatient treatment physician or center and directing the respondent to appear at the address at a
specified date and time. The examining physician or eligible psychologist before the

o®

~ appointment shall notify by telephone the designated outpatient treatment physician or center and

shall send a copy of the notice and his examination report to the physician or center.

(g)  The physician or eligible psychologist, at the completion of the examination, shall
provide the respondent with specific information regarding the next steps that will occur. (1973,
c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 4; c. 679, 5. 8; ¢. 739, 5. 1; 1979, ¢. 358, 5. 27; ¢. 915, s.
4; 1983, c. 380, ss. 4, 10; c. 638, ss. 6, 7, 25.1; c. 864, s. 4; 1985, c. 589, 5. 2; ¢. 695, ss. 2, 5, 6;
1985 (Reg. Sess., 1986), c. 863, s. 18; 1987, c. 596, s. 3; 1989, c. 225, s. 2; c. 770, s. 74; 1989
(Reg. Sess., 1990), c. 823, ss. 3, 4; 1991, c. 37, s. 8; c. 636, s. 2(1); c. 761, s. 49; 1995 (Reg.
Sess., 1996), c. 739, s. 8(a)-(d); 2009-315, s. 2; 2009-340, s. 2.) '
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§ 122C-264. Duties of clerk of superior court and the district attorney.

(a) Upon receipt of a physician's or eligible psychologist's finding that the respondent
meets the criteria of G.S. 122C-263(d)(1) and that outpatient commitment is recommended, the
clerk of superior court of the county where the petition was initiated, upon direction of a district
court judge, shall calendar the matter for hearing and shall notify the respondent, the proposed
outpatient treatment physician or center, and the petitioner of the time and place of the hearing.
The petitioner may file a written waiver of his right to notice under this subsection with the clerk
of court.

(b)  Upon receipt of a physician's or eligible psychologist's finding that a respondent
meets the criteria of G.S. 122C-263(d)(2) and that inpatient commitment is recommended, the
clerk of superior court of the county where the 24-hour facility is located shall, after
determination required by G.S. 122C-261(c) and upon direction of a district court judge, assign
counsel if necessary, calendar the matter for hearing, and notify the respondent, his counsel, and
the petitioner of the time and place of the hearing. The petitioner may file a written waiver of his
right to notice under this subsection with the clerk of court.

(bl)  Upon receipt of a physician's or eligible psychologist's certificate that a respondent
meets the criteria of G.S. 122C-261(a) and that immediate hospitalization is needed pursuant to
G.S. 122C-262, the clerk of superior court of the county where the treatment facility is located
shall submit the certificate to the Chief District Court Judge. The court shall review the
certificate within 24 hours, excluding Saturday, Sunday, and holidays, for a finding of reasonable
grounds in accordance with 122C-261(b). The clerk shall notify the treatment facility of the
court's findings by telephone and shall proceed as set forth in subsections (b), (c), and (f) of this
section.

(c) Notice to the respondent, required by subsections (a) and (b) of this section, shall be
given as provided in G.S. 1A-1, Rule 4(j) at least 72 hours before the hearing. Notice to other
individuals shall be sent at least 72 hours before the hearing by first-class mail postage prepaid to
the individual's last known address. G.S. 1A-1, Rule 6 shall not apply.

(d) In cases described in G.S. 122C-266(b) in addition to notice required in subsections
(a) and (b) of this section, the clerk of superior court shall notify the chief district judge and the
district attorney in the county in which the defendant was found incapable of proceeding. The
notice shall be given in the same way as the notice required by subsection (c) of this section. The
judge or the district attorney may file a written waiver of his right to notice under this subsection
with the clerk of court.

(d1)  For hearings and rehearings pursuant to G.S. 122C-268.1 and G.S. 122C-276.1, the
clerk of superior court shall calendar the hearing or rehearing and shall notify the respondent, his
counsel, counsel for the State, and the district attorney involved in the original trial. The notice
shall be given in the same manner as the notice required by subsection (c) of this section. Upon
receipt of the notice, the district attorney shall notify any persons he deems appropriate,
including anyone who has filed with his office a written request for notification of any hearing or
rehearing concerning discharge or conditional release of a respondent. Notice sent by the district
attorney shall be by first-class mail to the person's last known address.

(e) The clerk of superior court of the county where outpatient commitment is to be
supervised shall keep a separate list regarding outpatient commitment and shall prepare quarterly
reports listing all active cases, the assigned supervisor, and the disposition of all hearings,
supplemental hearings, and rehearings.
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3] The clerk of superior court of the county where inpatient commitment hearings and
rehearings are held shall provide all notices, send all records and maintain a record of all
proceedings as required by this Part; provided that if the respondent has been committed to a
24-hour facility in a county other than his county of residence and the district court hearing is
held in the county of the facility, the clerk of superior court in the county of the facility shall
forward the record of the proceedings to the clerk of superior court in the county of respondent's
residence, where they shall be maintained by receiving clerk. (1973, c. 1408, s. 1; 1977, c. 400, s.
5;c.414,s.1; 1979, c. 915, s. 5; 1983, c. 380, 5. 9; c. 638, ss. 8, 16; c. 864, s. 4; 1985, c. 589, s.
2; c. 695, s. 7; 1985 (Reg. Sess., 1986), c. 863, s. 19; 1987, ¢. 596, s. 2; 1991, c. 37, s. 4; 1995
(Reg. Sess., 1996), c. 739, 5. 9.)

§ 122C-265. Outpatient commitment; examination and treatment pending hearing.

(a) If a respondent, who has been recommended for outpatient commitment by an
examining physician or eligible psychologist different from the proposed outpatient treatment
physician or center, fails to appear for examination by the proposed outpatient treatment
physician or center at the designated time, the physician or center shall notify the clerk of
superior court who shall issue an order to a law-enforcement officer or other person authorized
under G.S. 122C-251 to take the respondent into custody and take him immediately to the
outpatient treatment physician or center for evaluation. The custody order is valid throughout the
State. The law-enforcement officer may wait during the examination and return the respondent to
his home after the examination.

(b)  The examining physician or the proposed outpatient treatment physician or center
may prescribe to the respondent reasonable and appropriate medication and treatment that are
consistent with accepted medical standards pending the district court hearing.

(c) In no event may a respondent released on a recommendation that he meets the
outpatient commitment criteria be physically forced to take medication or forceably detained for
treatment pending a district court hearing. '

(d)  If at any time pending the district court hearing the outpatient treatment physician or
center determines that the respondent does not meet the criteria of G.S. 122C-263(d)(1), he shall
release the respondent and notify the clerk of court and the proceedings shall be terminated.

(¢)  If a respondent becomes dangerous to himself, as defined in G.S. 122C-3(11)a., or
others, as defined in G.S. 122C-3(11)b., pending a district court hearing on outpatient
commitment, new proceedings for involuntary inpatient commitment may be initiated.

® If an inpatient commitment proceeding is initiated pending the hearing for outpatient
commitment and the respondent is admitted to a 24-hour facility to be held for an inpatient
commitment hearing, notice shall be sent by the clerk of court in the county where the
respondent is being held to the clerk of court of the county where the outpatient commitment was
initiated and the outpatient commitment proceeding shall be terminated. (1983, c. 638, s. 11; c.
864, s. 4; 1985, c. 589, s. 2; c. 695, s. 6; 1989 (Reg. Sess., 1990), c. 823, s. 5; 1991, c. 636, s.
2(2); c. 761, s. 49; 2004-23, s. 2(a).)

§ 122C-266. Inpatient commitment; second examination and treatment pending hearing.
(a) Except as provided in subsections (b) and (¢), within 24 hours of arrival at a 24-hour

facility described in G.S. 122C-252, the respondent shall be examined by a physician. This

physician shall not be the same physician who completed the certificate or examination under the
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provisions of G.S. 122C-262 or G.S. 122C-263. The examination shall include but is not limited
to the assessment specified in G.S. 122C-263(c).

(1) If the physician finds that the respondent is mentally ill and is dangerous to
self, as defined -by G.S. 122C-3(11)a., or others, as defined by G.S.
122C-3(11)b., the physician shall hold the respondent at the facility pending
the district court hearing.

(2)  If the physician finds that the respondent meets the criteria for outpatient
commitment under G.S. 122C-263(d)(1), the physician shall show these
findings on the physician's examination report, release the respondent pending
the district court hearing, and notify the clerk of superior court of the county
where the petition was initiated of these findings. In addition, the examining
physician shall show on the examination report the name, address, and
telephone number of the proposed outpatient treatment physician or center.
The physician shall give the respondent a written notice listing the name,
address, and telephone number of the proposed outpatient treatment physician
or center and directing the respondent to appear at that address at a specified
date and time. The examining physician before the appointment shall notify
by telephone and shall send a copy of the notice and the examination report to
the proposed outpatient treatment physician or center.

(3)  If the physician finds that the respondent does not meet the criteria for
commitment under either G.S. 122C-263(d)(1) or G.S. 122C-263(d)(2), the
physician shall release the respondent and the proceedings shall be terminated.

(4)  If the respondent is released under subdivisions (2) or (3) of this subsection,
the law enforcement officer or other person designated to provide
transportation shall return the respondent to the respondent's residence in the
originating county or, if requested by the respondent, to another location in the
originating county.

(b)  If the custody order states that the respondent was charged with a violent crime,
including a crime involving assault with a deadly weapon, and that he was found incapable of
proceeding, the physician shall examine him as set forth in subsection (a) of this section.
Howecver, the physician may not release him from the facility until ordered to do so followmg the
district court hearing.

(c)  The findings of the physician and the facts on which they are based shall be in
writing, in all cases. A copy of the findings shall be sent to the clerk of superior court by reliable
and expeditious means.

(d)  Pending the district court hearing, the physician attending the respondent may
administer to the respondent reasonable and appropriate medication and treatment that is
consistent with accepted medical standards. Except as provided in subsection (b) of this section,
if at any time pending the district court hearing, the attending physician determines that the
respondent no longer meets the criteria of either G.S. 122C-263(d)(1) or (d)(2), he shall release
the respondent and notify the clerk of court and the proceedings shall be terminated.

(e)  If the 24-hour facility described in G.S. 122C-252 or G.S. 122C-262 is the facility in
which the first examination by a physician or eligible psychologist occurred and is the same
facility in which the respondent is held, the second examination shall occur not later than the
following regular working day. (1973, c. 726, s. 1; c. 1408, s. 1; 1977, c. 400, s. 6; 1979, c. 915,
s. 6; 1983, c. 380, s. 5; c. 638, ss. 9, 10; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 2; 1987, c. 596,
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s. 4; 1989 (Reg. Sess., 1990), c. 823, s. 6; 1991, c. 37, 5. 9; 1995 (Reg. Sess., 1996), c. 739, s.
10(a), (b).) :

§ 122C-267. Outpatient commitment; district court hearing.

(a) A hearing shall be held in district court within 10 days of the day the respondent is
taken into custody pursuant to G.S. 122C-261(e). Upon its own motion or upon motion of the
proposed outpatient treatment physician or the respondent, the court may grant a continuance of
not more than five days. :

(b)  The respondent shall be present at the hearing. A subpoena may be issued to compel
the respondent's presence at a hearing. The petitioner and the proposed outpatient treatment
physician or his designee may be present and may provide testimony.

(¢)  Certified copies of reports and findings of physicians and psychologists and medical
records of previous and current treatment are admissible in evidence.

(d) At the hearing to determine the necessity and appropriateness of outpatient
commitment, the respondent need not, but may, be represented by counsel. However, if the court
determines that the legal or factual issues raised are of such complexity that the assistance of
counsel is necessary for an adequate presentation of the merits or that the respondent is unable to
speak for himself, the court may continue the case for not more than five days and order the
appointment of counsel for an indigent respondent. Appointment of counsel shall be in
accordance with rules adopted by the Office of Indigent Defense Services.

(e) Hearings may be held at the area facility in which the respondent is being treated, if it
is located within the judge's district court district as defined in G.S. 7A-133, or in the judge's
chambers. A hearing may not be held in a regular courtroom, over objection of the respondent, if
in the discretion of a judge a more suitable place is available.

§)) The hearing shall be closed to the public unless the respondent requests otherwise.

(g) A copy of all documents admitted into evidence and a transcript of the proceedings
shall be furnished to the respondent on request by the clerk upon the direction of a district court
judge. If the client is indigent, the copies shall be provided at State expense.

(h)  To support an outpatient commitment order, the court is required to find by clear,
cogent, and convincing evidence that the respondent meets the criteria specified in G.S.
122C-263(d)(1). The court shall record the facts which support its findings and shall show on the
order the center or physician who is responsible for the management and supervision of the
respondent's outpatient commitment. (1973, c. 726, s. 1; c. 1408, s. 1; 1975, cc. 322, 459; 1977,
c.400,s.7;c.1126,s. 1; 1979, c. 915, ss. 7, 13; 1983, c. 380, s. 6; c. 638, ss. 12, 13; c. 864, s. 4;
1985, c. 589, s. 2; c. 695, s. 8; 1987, c. 282, s. 18; 1987 (Reg. Sess., 1988), c. 1037, s. 113.1;
2000-144, s. 38.)

§ 122C-268. Inpatient commitment; district court hearing.

(a) A hearing shall be held in district court within 10 days of the day the respondent is
taken into law enforcement custody pursuant to G.S. 122C-261(e) or G.S. 122C-262. A
continuance of not more than five days may be granted upon motion of:

(1)  The court;
2) Respondent's counsel; or
(3)  The State, sufficiently in advance to avoid movement of the respondent.

(b)  The attorney, who is a member of the staff of the Attorney General assigned to one of

the State's facilities for the mentally ill or the psychiatric service of the University of North
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Carolina Hospltals at Chapel Hill, shall represent the State's interest at commitment hearings,
rehearings, and supplemental hearings held for respondents admitted pursuant to this Part or G.S.
15A-1321 at the facility to which he is assigned.

In addition, the Attorney General may, in his discretion, designate an attorney who is a
member of his staff to represent the State's interest at any commitment hearing, rehearing, or
supplemental hearing held in a place other than at one of the State's facilities for the mentally ill
or the psychiatric service of the University of North Carolina Hospitals at Chapel Hill. '

© (c) If the respondent's custody order indicates that he was charged with a violent crime,
including a crime involving an assault with a deadly weapon, and that he was found incapable of
proceeding, the clerk shall give notice of the time and place of the hearing as provided in G.S.
122C-264(d). The district attorney in the county in which the respondent was found incapable of
proceeding may represent the State's interest at the hearing.

(d) The respondent shall be represented by counsel of his choice; or if he is indigent
within the meaning of G.S. 7A-450 or refuses to retain counsel if financially able to do so, he
shall be represented by counsel appointed in accordance with rules adopted by the Office of
Indigent Defense Services.

(e) With the consent of the court, counsel may in writing waive the presence of the
respondent.

® Certified copies of reports and findings of physicians and psychologists and previous
and current medical records are admissible in evidence, but the respondent's right to confront and
cross-examine witnesses may not be denied.

(2) Hearings may be held in an appropriate room not used for treatment of clients at the
facility in which the respondent is being treated if it is located within the judge's district court
district as defined in G.S. 7A-133 or in the judge's chambers. A hearing may not be held in a
regular courtroom, over objection of the respondent, if in the discretion of a judge a more
suitable place is available.

(h)  -The hearing shall be closed to the public unless the respondent requests otherwise.

(i) A copy of all documents admitted into evidence and a transcript of the proceedings
shall be furnished to the respondent on request by the clerk upon the direction of a district court
Judge. If the respondent is indigent, the copies shall be provided at State expense.

)] To support an inpatient commitment order, the court shall find by clear, cogent, and
convincing evidence that the respondent is mentally ill and dangerous to self, as defined in G.S.
122C-3(11)a., or dangerous to others, as defined in G.S. 122C-3(11)b. The court shall record the
facts that support its findings. (1985, c. 589, s. 2; c. 695, s. 8; 1985 (Reg. Sess., 1986), c. 1014, s.
195(b); 1987 (Reg. Sess., 1988), c. 1037, s. 114; 1989, c. 141, s. 11; 1989 (Reg. Sess., 1990), c.
823,s.7; 1991, c. 37, 5. 10; c. 257, s. 2; 1995 (Reg. Sess., 1996), c. 739, s. 11(a), (b); 2000-144,
s. 39.)

§ 122C-268.1. Inpatient commitment; hearing following automatic commitment.

(a) A respondent who is committed pursuant to G.S. 15A-1321 shall be provided a
hearing, unless waived, before the expiration of 50 days from the date of his commitment.

(b)  The district attorney in the county in which the respondent was found not guilty by
reason of insanity may represent the State's interest at the hearing, rehearings, and supplemental
rehearings. Notwithstanding the provisions of G.S. 122C-269, if the district attorney elects to
represent the State's interest, upon motion of the district attorney, the venue for the hearing,
rehearings, and supplemental rehearings shall be the county in which the respondent was found
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not guilty by reason of insanity. If the district attorney declines to represent the State's interest,
then the representation shall be determined as follows. An attorney, who is a member of the staff
of the Attorney General assigned to one of the State's facilities for the mentally ill or the
psychiatric service of the University of North Carolina Hospitals at Chapel Hill, may represent
the State's interest at commitment hearings, rehearings, and supplemental hearings.
Alternatively, the Attorney General may, in his discretion, designate an attorney who is a
member of his staff to represent the State's interest at any commitment hearing, rehearing, or
supplemental hearing.

(c) The clerk shall give notice of the time and place of the hearing as provided in G.S.
122C-264(d1). :

(d)  The respondent shall be represented by counsel of his choice, or if he is indigent
within the meaning of G.S. 7A-450 or refuses to retain counsel if financially able to do so, he
shall be represented by counsel appointed in accordance with rules adopted by the Office of
Indigent Defense Services. -

(e) With the consent of the court, counsel may in writing waive the presence of the
respondent.

® Certified copies of reports and findings of physicians and psychologists and previous
and current medical records are admissible in evidence, but the respondent's right to confront and
cross-examine witnesses may not be denied.

(g)  The hearing shall take place in the trial division in which the original trial was held.
The hearing shall be open to the public. For purposes of this subsection, "trial division" means
either the superior court division or the district court division of the General Court of Justice.

(h) A copy of all documents admitted into evidence and a transcript of the proceedings
shall be furnished to the respondent on request by the clerk upon the direction of the presiding
judge. If the respondent is indigent, the copies shall be provided at State expense.

(i) © The respondent shall bear the burden to prove by a preponderance of the evidence
that he (i) no longer has a mental illness as defined in G.S. 122C-3(21), or (ii) is no longer
dangerous to others as defined in G.S. 122C-3(11)b.. If the court is so satisfied, then the court
shall order the respondent discharged and released. If the court finds that the respondent has not
met his burden of proof, then the court shall order that inpatient commitment continue at a
24-hour facility designated pursuant to G.S. 122C-252 for a period not to exceed 90 days. The
court shall make a written record of the facts that support its findings.

)] Nothing in this section shall limit the respondent's right to habeas corpus rellef
(1991, c. 37, 5. 2; 1991 (Reg. Sess., 1992), c. 1034, ss. 2, 3; 1995, c. 140, s. 1; 2000-144, s. 40.)

§ 122C-269. Venue of hearing when respondent held at a 24-hour facility pending hearing.

(a) In all cases where the respondent is held at a 24-hour facility pending hearing as
provided in G.S. 122C-268, G.S. 122C-268.1, 122C-276.1, or 122C-277(bl), unless the
respondent through counsel objects to the venue, the hearing shall be held in the county in which
the facility is located. Upon objection to venue, the hearing shall be held in the county where the
petition was initiated, except as otherwise provided in subsection (c) of this section.

(b)  An official of the facility shall immediately notify the clerk of superior court of the
county in which the facility is located of a determination to hold the respondent pending hearing.
That clerk shall request transmittal of all documents pertinent to the proceedings from the clerk
of superior court where the proceedings were initiated. The requesting clerk shall assume all
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duties set forth in G.S. 122C-264. The counsel provided for in G.S. 122C-268(d) shall be "
appointed in accordance with rules adopted by the Office of Indigent Defense Services.

(c) Upon motion of any interested person, the venue of an initial hearing described in
G.S. 122C-268(c) or G.S. 122C-268.1 or a rehearing required by G.S. 122C-276(b), G.S.
122C-276.1, or subsections (b) or (bl) of G.S. 122C-277 shall be moved to the county in which
the respondent was found not guilty by reason of insanity or incapable of proceeding when the
convenience of witnesses and the ends of justice would be promoted by the change. (1975, 2nd
Sess.,-c. 983, s. 133; 1981, c. 537, s. 6; 1983, c. 380, s. 7; 1985, ¢. 589, s. 2; 1991, €. 37, ss. 11,
12; 1995, c. 140, s. 2; 2000 144, s. 41; 2001-487, s. 29.)

§ 122C-270. Attorneys to represent the respondent and the State.

(a) In a superior court district or set of districts as defined in G.S. 7A-41.1 in which a
State facility for the mentally ill is located, the Commission on Indigent Defense Services shall
appoint an attorney licensed to practice in North Carolina as special counsel for indigent
respondents who are mentally ill. These special counsel shall serve at the pleasure of the
Commission, may not privately practice law, and shall receive annual compensation within the
salary range for assistant public defenders as fixed by the Office of Indigent Defense Services.
The special counsel shall represent all indigent respondents at all hearings, rehearings, and
supplemental hearings held at the State facility. Special counsel shall determine indigency in
accordance with G.S. 7A-450(a). Indigency is subject to redetermination by the presiding judge.
If the respondent appeals, counsel for the appeal shall be appointed in accordance with rules
adopted by the Office of Indigent Defense Services.

(b)  The State facility shall provide suitable office space for the counsel to meet privately
with respondents. The Office of Indigent Defense Services shall provide secretarial and clerical
service and necessary equipment and supplies for the office.

(c) In the event of a vacancy in the office of special counsel, counsel's incapacity, or a
conflict of interest, counsel for indigents at hearings or rehearings may be assigned in accordance
with rules adopted by the Office of Indigent Defense Services. No mileage or compensation for
travel time is paid to a counsel appointed pursuant to this subsection. Counsel may also be so
assigned when, in the opinion of the Director of the Office of Indigent Defense Services, the
volume of cases warrants.

(d) At hearings held in counties other than those designated in subsection (a) of this
section, counsel for indigent respondents shall be appointed in accordance with rules adopted by
the Office of Indigent Defense Services.

(e) If the respondent is committed to a non-State 24-hour facility, assigned counsel
remains responsible for the respondent’s representation at the trial level until discharged by order
of district court, until the respondent is unconditionally discharged from the facility, or until the
respondent voluntarily admits himself or herself to the facility. If the respondent is transferred to
a State facility for the mentally ill, assigned counsel is discharged. If the respondent appeals,
counsel for the appeal shall be appointed in accordance with rules adopted by the Office of
Indigent Defense Services.

@ The Attorney General may employ four attomeys one to be assigned by him full-time
to each of the State facilities for the mentally ill, to represent the State's interest at commitment
hearings, rehearings and supplemental hearings held under this Article at the State facilities for
respondents admitted to those facilities pursuant to Part 3, 4, 7, or 8 of this Article or G.S.
15A-1321 and to provide liaison and consultation services concerning these matters. These
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attorneys are subject to Chapter 126 of the General Statutes and shall also perform additional
duties as may be assigned by the Attorney General. The attorney employed by the Attorney
General in accordance with G.S. 114-4.2B shall represent the State's interest at commitment
hearings; rehearings and supplemental hearings held for respondents admitted to the University
of North Carolina Hospitals at Chapel Hill pursuant to Part 3, 4, 7, or 8 of this Article or G.S.
15A-1321. (1973, c. 47, s. 2; c. 1408, s. 1; 1977, ¢. 400, s. 11; 1979, c. 915, 5. 12; 1983, c. 275,
ss. 1, 2; 1985, c. 589, s. 2; 1987 (Reg. Sess., 1988), c. 1037, s. 115; 1989, c. 141, s. 12; 1991, c.
257, s. 1; 1995 (Reg. Sess., 1996), c. 739, s. 12(a); 2000-144, s. 42; 2006-264, s. 61(a).)

§ 122C-271. Disposition.

(a) If an examining physician or eligible psychologist has recommended outpatient
commitment and the respondent has been released pending the district court hearing, the court
may make one of the following dispositions:

Q)] If the court finds by clear, cogent, and convincing evidence that the
respondent is mentally ill; that he is capable of surviving safely in the
community with available supervision from family, friends, or others; that
based on respondent's treatment history, the respondent is in need of treatment
in order to prevent further disability or deterioration that would predictably
result in dangerousness as defined in G.S. 122C-3(11); and that the
respondent's current mental status or the nature of his illness limits or negates
his ability to make an informed decision to seek voluntarily or comply with
recommended treatment, it may order outpatient commitment for a period not
in excess of 90 days.

(2)  If'the court does not find that the respondent meets the criteria of commitment
set out in subdivision (1) of this subsection, the respondent shall be discharged

. and the facility at which he was last a client so notified.

(b)  If the respondent has been held in a 24-hour facility pending the district court hearing
pursuant to G.S. 122C-268, the court may make one of the following dispositions: _

(1)  If the court finds by clear, cogent, and convincing evidence that the
respondent is mentally ill; that the respondent is capable of surviving safely in
the community with available supervision from family, friends, or others; that
based on respondent's psychiatric history, the respondent is in need of
treatment in order to prevent further disability or deterioration that would
predictably result in dangerousness as defined by G.S. 122C-3(11); and that
the respondent's current mental status or the nature of the respondent's illness
limits or negates the respondent's ability to make an informed decision
voluntarily to seek or comply with recommended treatment, it may order
outpatient commitment for a period not in excess of 90 days. If the
commitment proceedings were initiated as the result of the respondent's being
charged with a violent crime, including a crime involving an assault with a
deadly weapon, and the respondent was found incapable of proceeding, the
commitment order shall so show.

(2) If the court finds by clear, cogent, and convincing evidence that the
respondent is mentally ill and is dangerous to self, as defined in G.S.
122C-3(11)a., or others, as defined in G.S. 122C-3(11)b., it may order
inpatient commitment at a 24-hour facility described in G.S. 122C-252 for a
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(c)
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)

(4)

period not in excess of 90 days. However, no respondent found to be both
mentally retarded and mentally ill may be committed to a State, area or private
facility for the mentally retarded. An individual who is mentally ill and
dangerous to self, as defined in G.S. 122C-3(11)a., or others, as defined in
G.S. 122C-3(11)b., may also be committed to a combination of inpatient and
outpatient commitment at both a 24-hour facility and an outpatient treatment
physician or center for a period not in excess of 90 days. If the commitment
proceedings were initiated as the result of the respondent's being charged with
a violent crime, including a crime involving an assault with a deadly weapon,
and the respondent was found incapable of proceeding, the commitment order
shall so show. If the court orders inpatient commitment for a respondent who
is under an outpatient commitment order, the outpatient commitment is
terminated; and the clerk of the superior court of the county where the district
court hearing is held shall send a notice of the inpatient commitment to the
clerk of superior court where the outpatient commitment was being
supervised.

If the court does not find that the respondent meets either of the commitment
criteria set out in subdivisions (1) and (2) of this subsection, the respondent
shall be discharged, and the facility in which the respondent was last a client
so notified. ' :

Before ordering any outpatient commitment, the court shall make findings of
fact as to the availability of outpatient treatment. The court shall also show on
the order the outpatient treatment physician or center who is to be responsible
for the management and supervision of the respondent's outpatient
commitment. When an outpatient commitment order is issued for a respondent
held in a 24-hour facility, the court may order the respondent held at the
facility for no more than 72 hours in order for the facility to notify the
designated outpatient treatment physician or center of the treatment needs of
the respondent. The clerk of court in the county where the facility is located
shall send a copy of the outpatient commitment order to the designated
outpatient treatment physician or center. If the outpatient commitment will be
supervised in a county other than the county where the commitment
originated, the court shall order venue for further court proceedings to be
transferred to the county where the outpatient commitment will be supervised.
Upon an order changing venue, the clerk of superior court in the county where
the commitment originated shall transfer the file to the clerk of superior court
in the county where the outpatient commitment is to be supervised.

If the respondent was found not guilty by reason of insanity and has been held in a
24-hour facility pending the court hearing held pursuant to G.S. 122C-268.1, the court may make
one of the following dispositions:

(1)

)

If the court finds that the respondent has not proved by a preponderance of the
evidence that he no longer has a mental illness or that he is no longer
dangerous to others, it shall order inpatient treatment at a 24-hour facility for a
period not to exceed 90 days.

If the court finds that the respondent has proven by a preponderance of the -

evidence that he no longer has a mental illness or that he is no longer
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dangerous to others, the court shall order the respondent discharged and
released. (1973, c. 726, s. 1; ¢. 1408, s. 1; 1977, c. 400, s. 8; c. 739, s. 2; 1979,
c. 358, s.26;¢.915,ss. 8, 15, 16; 1981, c. 537, s..1; 1983, c. 380, s. 8; c. 638,
s. 14; c. 864, s. 4; 1985, c. 589, s. 2; c. 695, s. 2; 1985 (Reg. Sess., 1986), c.
863, ss. 20-22; 1989, c. 225, s. 1; ¢. 770, s. 73; 1989 (Reg. Sess., 1990), c.
823, s. 8; 1991, c. 37, s. 13; 1991 (Reg. Sess., 1992), c. 1034, s. 5; 1995 (Reg.
Sess., 1996), c. 739, s. 13.)

§ 122C-272. Appeal. .

Judgment of the district court is final. Appeal may be had to the Court of Appeals by the
State or by any party on the record as in civil cases. Appeal does not stay the commitment unless
so ordered by the Court of Appeals. The Attorney General represents the State's interest on
appeal. The district court retains limited jurisdiction for the purpose of hearing all reviews,
rehearings, or supplemental hearings allowed or required under this Part. (1973, c. 726, s. 1; c.
1408, s. 1; 1979, c. 915, 5. 19; 1985, c. 589, s. 2; 2009-570, s. 27.)

§ 122C-273. Duties for follow-up on commitment order.

(a) Unless prohibited by Chapter 90 of the General Statutes, if the commitment order
directs outpatient treatment, the outpatient treatment physician may prescribe or administer, or
the center may administer, to the respondent reasonable and appropriate medication and
treatment that are consistent with accepted medical standards.

(1)  If the respondent fails to comply or clearly refuses to comply with all or part
of the prescribed treatment, the physician, the physician's designee, or the
center shall make all reasonable effort to solicit the respondent's compliance.
These efforts shall be documented and reported to the court with a request for
a supplemental hearing.

(2)  If the respondent fails to comply, but does not clearly refuse to comply, with
all or part of the prescribed treatment after reasonable effort to solicit the
respondent's compliance, the physician, the physician's designee, or the center
may request the court to order the respondent taken into custody for the
purpose of examination. Upon receipt of this request, the clerk shall issue an
order to a law-enforcement officer to take the respondent into custody and to
take him immediately to the designated outpatient treatment physician or
center for examination. The custody order is valid throughout the State. The
law-enforcement officer shall turn the respondent over to the custody of the
physician or center who shall conduct the examination and then release the
respondent. The law-enforcement officer may wait during the examination
and return the respondent to his home after the examination. An examination
conducted under this subsection in which a physician or eligible psychologist
determines that the respondent meets the criteria for inpatient commitment
may be substituted for the first examination required by G.S. 122C-263 if the
clerk or magistrate issues a custody order within six hours after the
examination was performed. »

(3) In no case may the respondent be physically forced to take medication or
forcibly detained for treatment unless he poses an immediate danger to
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himself or others. In such cases inpatient commitment proceedings shall be
initiated.

(4) At any time that the outpatient treatment physician or center finds that the
respondent no longer meets the criteria set out in G.S. 122C-263(d)(1), the
physician or center shall so notify the court and the case shall be terminated;
provided, however, if the respondent was initially committed as a result of
conduct resulting in his being charged with a violent crime, including a crime
involving an assault with a deadly weapon, and the respondent was found .
incapable of proceeding, the designated outpatient treatment physician or
center shall notify the clerk that discharge is recommended. The clerk shall
calendar a supplemental hearing as provided in G.S. 122C-274 to determine
whether the respondent meets the criteria for outpatient commitment.

(5)  Any individual who has knowledge that a respondent on outpatient
commitment has become dangerous to himself, as defined by G.S.
122C-3(11)a., and others, as defined in G.S. 122C-3(11)b., may initiate a new
petition for inpatient commitment as provided in this Part. If the respondent is
committed as an inpatient, the outpatient commitment shall be terminated and
notice sent by the clerk of court in the county where the respondent is
committed as an inpatient to the clerk of court of the county where the
outpatient commitment is being supervised.

(b)  If the respondent on outpatient commitment intends to move or moves to another
county within the State, the designated outpatient treatment physician or center shall request that
the clerk of court in the county where the outpatient commitment is being supervised calendar a -
supplemental hearing.

(c) If the respondent moves to another state or to an unknown location, the designated
outpatient treatment physician or center shall notify the clerk of superior court of the county
where the outpatient commitment is supervised and the outpatient commitment shall be
terminated. ‘

(d)  If the commitment order directs inpatient treatment, the physician attending the
respondent may administer fo the respondent reasonable and appropriate medication and
treatment that are consistent with accepted medical standards. The attending physician shall
release or discharge the respondent in accordance with G.S. 122C-277. (1983, c. 638, s. 16; c.
864, s. 4; 1985, c. 589, s. 2; 1985 (Reg. Sess., 1986), c. 863, ss. 23-26; 1989 (Reg. Sess., 1990),
c. 823,5.9; 1991, c. 37, s. 14; 2004-23, s. 2(b).)

§ 122C-274. Supplemental hearings.

€)) Upon receipt of a request for a supplemental hearing, the clerk shall calendar a
hearing to be held within 14 days and notify, at least 72 hours before the hearing, the petitioner,
the respondent, his attorney, if any, and the designated outpatient treatment physician or center.
The respondent shall be notified at least 72 hours before the hearing by personally serving on
him an order to appear. Other persons shall be notified as provided in G.S. 122C-264(c).

(b)  The procedures for the hearing shall follow G.S. 122C-267.

(c) In supplemental hearings for alleged noncompliance, the court shall determine
whether the respondent has failed to comply and, if so, the causes for noncompliance. If the court
determines that the respondent has failed or refused to comply it may:
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‘(1) Upon finding probable cause to believe that the respondent is mentally ill and
dangerous to himself, as defined in G.S. 122C-3(11)a., or others, as defined in
G.S. 122C-3(11)b., order an examination by the same or different physician or
eligible psychologist as provided in G.S. 122C-263(c) in order to determine
the necessity for continued outpatient or inpatient commitment;

(2)  Reissue or change the outpatient commitment order in accordance with G.S.
122C-271; or

(3)  Discharge the respondent from the order and dismiss the case.

(d) At the supplemental hearing for a respondent who has moved or intends to move to
another county, the court shall determine if the respondent meets the criteria for outpatient
commitment set out in G.S. 122C-263(d)(1). If the court determines that the respondent no
longer meets the criteria for outpatient commitment, it shall discharge the respondent from the
order and dismiss the case. If the court determines that the respondent continues to meet the -
criteria for outpatient commitment, it shall continue the outpatient commitment but shall
designate a physician or center at the respondent's new residence to be responsible for the
management or supervision of the respondent's outpatient commitment. The court shall order the
respondent to appear for treatment at the address of the newly designated outpatient treatment
physician or center and shall order venue for further court proceedings under the outpatient
commitment to be transferred to the new county of supervision. Upon an order changing venue,
the clerk of court in the county where the outpatient commitment has been supervised shall
transfer the records regarding the outpatient commitment to the clerk of court in the county
where the commitment will be supervised. Also, the clerk of court in the county where the
outpatient commitment has been supervised shall send a copy of the court's order directing the
continuation of outpatient treatment under new supervision to the newly designated outpatient
treatment physician or center.

(e) At any time during the term of an outpatient commitment order, a respondent may
apply to the court for a supplemental hearing for the purpose of discharge from the order. The
application shall be made in writing by the respondent to the clerk of superior court of the county
where the outpatient commitment is being supervised. At the supplemental hearing the court
shall determine whether the respondent continues to meet the criteria specified in G.S.
122C-263(d)(1). The court may either reissue or change the commitment order or discharge the
respondent and dismiss the case. '

43 At supplemental hearings requested pursuant to G.S. 122C-277(a) for transfer from
inpatient to outpatient commitment, the court shall determine whether the respondent meets the
criteria for either inpatient or outpatient commitment. If the court determines that the respondent
continues to meet the criteria for inpatient commitment, it shall order the continuation of the
original commitment order. If the court determines that the respondent meets the criteria for
outpatient commitment, it shall order outpatient commitment for a period of time not in excess of
90 days. If the court finds that the respondent does not meet either criteria, the respondent shall
be discharged and the case dismissed. (1983, c. 638, s. 17; c. 864, s. 4; 1985, c. 589, s. 2; c. 695,
s. 2; 1989 (Reg. Sess., 1990), c. 823, s. 10.)

§ 122C-275. Outpatient commitment; rehearings.

(a) Fifteen days before the end of the initial or subsequent periods of outpatient
commitment if the outpatient treatment physician or center determines that the respondent
continues to meet the criteria specified in G.S. 122C-263(d)(1), he shall so notify the clerk of
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superior court of the county where the outpatient commitment is supervised. If the respondent no
longer meets the criteria, the physician shall so notify the clerk who shall -dismiss the case;
provided, however, if the respondent was initially committed as a result of conduct resulting in
his being charged with a violent crime, including a crime involving an assault with a deadly
weapon, and the respondent was found incapable of proceeding, the physician or center shall
notify the clerk that discharge is recommended. The clerk, at least 10 days before the end of the
commitment period, on order of the district court, shall calendar the rehearing.

(b)  Notice and procedures of rehearings are governed by the same procedures as initial
hearings, and the respondent has the same rights he had at the initial hearing including the right
to appeal.

(© If the court finds that the respondent no longer meets the criteria of G.S.
122C-263(d)(1), it shall unconditionally discharge him. A copy of the discharge order shall be
furnished by the clerk to the designated outpatient treatment physician or center. If the
respondent continues to meet the criteria of G.S. 122C-263(d)(1), the court may order outpatient
commitment-for an additional period not in excess of 180 days. (1983, c. 638, s. 20 c. 864, s. 4;
1985, c. 589, s.2; 1991, c. 37,s. 15.)

§ 122C-276. Inpatient commitment; rehearings for respondents other than insanity
acquittees.

(a) Fifteen days before the end of the initial inpatient commitment period if the attending
physician determines that commitment of a respondent beyond the initial period will be
necessary, he shall so notify the clerk of superior court of the county in which the facility is
located. The clerk, at least 10 days before the end of the initial period, on order of a district court
judge of the district court district as defined in G.S. 7A-133 in which the facility is located, shall -
calendar the rehearing. If the respondent was initially committed as the result of conduct
resulting in his being charged with a violent crime, including a crime involving an assault with a
deadly weapon, and respondent was found incapable of proceeding, the clerk shall also notify the
chief district court judge, the clerk of superior court, and the district attorney in the county in
which the respondent was found incapable of proceeding of the time and place of the hearing.

(b)  Fifteen days before the end of the initial treatment period of a respondent who was
initially committed as a result of conduct resulting in his being charged with a violent crime,
including a crime involving. an assault with a deadly weapon, having been found incapable of
proceeding, if the attending physician determines that commitment of the respondent beyond the
initial period will not be necessary, he shall so notify the clerk of superior court who shall
schedule a rehearing as provided in subsection (a) of this section.

(c) Subject to the provisions of G.S. 122C-269(c), rehearings shall be held at the facility in
which the respondent is receiving treatment. The judge is a judge of the district court of the
district court district as defined in G.S. 7A-133 in which the facility is located or a district court
judge temporarily assigned to that district.

(d)  Notice and proceedings of rehearings are governed by the same procedures as initial
hearings and the respondent has the same rights he had at the initial hearing including the right to
appeal.

(¢) At rehearings the court may make the same dispositions authorized in G.S.
122C-271(b) except a second commitment order may be for an additional period not in excess of
180 days.
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(H Fifteen days before the end of the second commitment period and annually thereafter,
the attending physician shall review and evaluate the condition of each respondent; and if he
determines that a respondent is in continued need of inpatient commitment or, in the alternative,
in need of outpatient commitment, or a combination of both, he shall so notify the respondent,
his counsel, and the clerk of superior court of the county, in which the facility is located. Unless
the respondent through his counsel files with the clerk a written waiver of his right to a
rehearing, the clerk, on order of a district court judge of the district in which the facility is
located, shall calendar a rehearing for not later than the end of the current commitment period.
The procedures and standards for the rehearing are the same as for the first rehearing. No third or
subsequent inpatient recommitment order shall be for a period longer than one year.

(g) At any rehearings the court has the option to order outpatient commitment for a
period not in excess of 180 days in accordance with the criteria specified in G.S. 122C-263(d)(1)
and following the procedures as specified in this Article. (1973, c. 726, s. 1; c. 1408, s. 1; 1977,
c. 400, s. 9; 1979, c. 915, ss. 9, 17; 1981, c¢. 537, ss. 2-4; 1983, c. 638, ss. 18, 19; c. 864, s. 4;
1985, c. 589, s. 2; 1987 (Reg. Sess., 1988), c. 1037, s. 116; 1991, c. 37,5. 5.)

§ 122C-276.1. Inpatient commitment; rehearings for respondents who are insanity
acquittees.

(a) At least 15 days before the end of any inpatient commitment period ordered pursuant
to G.S. 122C-268.1, the clerk shall calendar the hearing and notify the parties as specified in G.S.
122C-264(d1), unless the hearing is waived by the respondent.

(b)  The proceedings of the rehearing shall be governed by the same procedures provided
by G.S. 122C-268.1.

(c) The respondent shall bear the burden to prove by a preponderance of the evidence
that he (i) no longer has a mental illness as defined in G.S. 122C-3(21), or (ii) is no longer
dangerous to others as defined in G.S. 122C-3(11)b. If the court is so satisfied, then the court
shall order the respondent discharged and released. If the court finds that the respondent has not
met his burden of proof, then the court shall order inpatient commitment be continued for a
period not to exceed 180 days. The court shall make a written record of the facts that support its
findings.

(d) At least 15 days before the end of any commitment period ordered pursuant to
subsection (c) of this section and annually thereafter, the clerk shall calendar the hearing and
notify the parties as specified in G.S. 122C-264(d1). The procedures and standards for the
rehearing are the same as under this section. No third or subsequent inpatient recommitment
order shall be for a period longer than one year. (1991, c. 37, s. 3; 1991 (Reg. Sess., 1992), c.
1034,s.4.)

§ 122C-277. Release and conditional release; judicial review.

(a) Except as provided in subsections (b) and (b1) of this section, the attending physician
shall discharge a committed respondent unconditionally at any time he determines that the
respondent is no longer in need of inpatient commitment. However, if the attending physician
determines that the respondent meets the criteria for outpatient commitment as defined in G.S.
122C-263(d)(1), he may request the clerk to calendar a supplemental hearing to determine
whether an outpatient commitment order shall be issued. Except as provided in subsections (b)
and (b1) of this section, the attending physician may also release a respondent conditionally for
periods not in excess of 30 days on specified medically appropriate conditions. Violation of the
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conditions is grounds for return of the respondent to the releasing facility. A law-enforcement
officer, on request of the attending physician, shall take a conditional releasee into custody and
return him to the facility in accordance with G.S. 122C-205. Notice of discharge and of
conditional release shall be furnished to the clerk of superior court of the ¢ounty of commitment
and of the county in which the facility is located.

(b) If the respondent was initially committed as the result of conduct resulting in his
being charged with a violent crime, including a crime involving an assault with a deadly weapon,
and respondent was found incapable of proceeding, 15 days before the respondent's discharge or
conditional release the attending physician shall notify the clerk of superior court of the county
in which the facility is located of his determination regarding the proposed discharge or
conditional release. The clerk shall then schedule a rehearing to determine the appropriateness of
respondent's release under the standards of commitment set forth in G.S. 122C-271(b). The clerk
shall give notice as provided in G.S. 122C-264(d). The district attorney of the district where
respondent was found incapable of proceeding may represent the State's interest at the hearing.

(bl)  If the respondent was initially committed pursuant to G.S. 15A-1321, 15 days before
the respondent's discharge or conditional release the attending physician shall notify the clerk of
superior court. The clerk shall calendar a hearing and shall give notice as provided by G.S.
122C-264(d1). The district attorney for the original trial may represent the State's interest at the
hearing. The hearing shall be conducted under the standards and procedures set forth in G.S.
122C-268.1. Provided, that in no event shall discharge or conditional release under this section
be allowed for a respondent during the period from automatic commitment to hearing under G.S.
122C-268.1.

(©) If a committed respondent under subsections (a), (b), or (bl) of this section is from a
single portal area, the attending physician shall plan jointly with the area authority as prescribed
in the area plan before discharging or releasing the respondent. (1973, c. 726, s. 1; c. 1408, s. 1;
1981, ¢. 537, 5. 5; 1983, c. 383, 5. 6; c. 638, 5. 21; c. 864, s. 4; 1985, c. 589, 5. 2; 1991, c. 37, s.
6.)
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STATE OF NORTH CAROLINA prr
in The General Court Of Justice
County : (O District [] Superior Court Division
STATE VERSUS
Name Of Defendant MOTION AND ORDER

APPOINTING LOCAL CERTIFIED

FORENSIC EVALUATOR
G.S. 15A-1002

Offense (copy of charging docurnent(s) attached)

The undersigned moves that the above named defendant be examined to determine whether by reason of mental iliness or defect the
defendant is unable to understand the nature and object of the proceedings against the defendant, to comprehend his/her own situation
in reference to the proceedings, or to assist in his/her defense in a rational or reasonable manner. The specific conduct that leads the
moving party to question the defendant's capacity to proceed is as follows:-

Date Signature [] Prosecutor [ Defendant's Attorney
[] Defendant  [_] Judge
I Name And Address Of Defendant's Aftorney District Attorney's Office Address
Telephone No. Telephone No.

48l CERTIFICATE OF SERVICE BY MOVING PARTY

| certify that a copy of this Motion was served by:
[] delivering a copy personally to the
[] defendant's attorney. [ ] prosecutor.  [] defendant.

(] depositing a copy, enclosed in a postpaid properly addressed envelope, in a post office or official depository under the exclusive care
and custody of the U.S. Postal Service directed to the
[[] defendant's attorney.  [] prosecutor. [ ] defendant.

[] leaving a copy at the office of the
[] defendant's attorney with an associate or employee. OJ prosecutor with an associate or employee.
Name And Title Of Person With Whom Copy LeRt

{7} Service accepted by:
[] defendant's attorney. ] prosecutor. "] defendant. ,
Signature Of Person Accepting Service . Date Served

Signature Of Person Serving

. Title

Original-File  Copy - Local Management Entity  Copy - Moving Party  Copy-Opposing Party Copy-Sheriff
(Over)

AOC-CR-207, Rev. 1/11
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A motion questioning the defendant's capacity to proceed having been made and considered, the Court finds that the defendant's

capacity to proceed is in question. The Court Orders that:
1. One or more Forensic Evaluators of the Local Management Entity named below, certified by the North Carolina Forensic Services,

2. The Area Director of the Local Management Entity shall cause a written report of findings and recommendations to be submitted to
_ the Court.

3. If the screening examination reveals a need for evaluation by a medical expert which can be done at the Local Management Entity,
the evaluator shall arrange for this evaluation and notify the Clerk of Superior Court in writing. The medical expert's evaluation
summary shall be transmitted to the Court in the manner described later in this Order. If the screening examination reveals that the
evaluation by medical experts at the forensic unit of Central Regional Hospital - Butner Campus is needed, the evaluator shall notify
the Court immediately. '

4. The Report required by items 2 and 3 of this report shall be transmitted to the Court in the following manner:-

(a) A brief covering statement (containing only the facts of the examination and any conclusions) shall be prepared in duplicate and
enclosed in an envelope addressed to the Clerk of Superior Court in this county. ’

(b) Three copies of the complete report shall be prepared. Two copies are to be enclosed in a separate sealed envelope addressed
to the attention of the undersigned judge and marked "confidential,” one copy is to be forwarded to defense counsel, or to the
defendant, if the defendant is not represented by counsel.

(c) The envelope containing the covering statement and the sealed envelope addressed to the Judge shall be enclosed in a larger
envelope which shall be addressed to the Clerk of Superior Court of this county. All envelopes shall show the file number of the
case.

(d) The Clerk shall open and file the covering statement with the Court file. The complete report shall be retained unopened in the
envelope addressed to the undersigned Judge until requested by the Court.

5. The moving party shall immediately advise the Local Management Entity named below of the entry of this Order and shall provide the
Local Management Entity with a copy of this Order and the defendant's charging document(s). The moving party shall transmit an
additional copy of this Order to the jailer of this county if the defendant is confined.

6. [] a. The Sheriff is Ordered to transport the defendant and all relevant documents to the Certified Local Forensic Evaluator

designated by the Local Management Entity and return the defendant afterwards.

[] b. The defendant shall present himself/herseif to the Certified Local Forensic Evaluator designated by the Local Managment

Entity for evatuation.
Name Of Local Management Entity Date

shall screen the defendant within seven (7) days after receiving this Order and determine the questions set forth in the motion.

| certify that this Order was received and served as follows:

Signature Of Judge

Name Of Judge (Type Or Print)

RETURN OF SERVICE

[ By transporting the defendant to the Certified Local Forensic Evaluator designated by the Local Management Entity.
(] Other: (specify)

Date Received Signature Of Deputy Sheriff Making Retum
Date Served Date Of Retum Name Of Deputy Sherniff Making Retum (Type Or Print)
Name Of Sheriff (Type Or Print) County Of Sheniff

court has determined that (check one)
[J1. the defendant is ABLE to understand the nature and object of the proceedings against him/her, to comprehend his/her own

situation in reference to the proceedings, and to assist in his/her defense in a rational and reasonable manner. Accordingly, this
matter shall proceed. :

[J2. by reason of mental iliness or defect, the defendant is UNABLE to (check all that apply)  [_] understand the nature and object of

the proceedings against him/her ] comprehend his/her own situation in reference to the proceedings [ ] assist in his/her
defense in a rational or reasonable manner and therefore the defendant lacks capacity to proceed.

Date

Name Of Presiding Judge (Type Or Print) Signature Of Presiding Judge

AOC-CR-207, Side Two, Rev. 1/11
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STATE OF NORTH CAROLINA }F"’"““

In The General Court Of Justice
County (] District [[] Superior Court Division

Name Of Defendant .
MOTION AND ORDER
COMMITTING DEFENDANT
TO CENTRAL REGIONAL HOSPITAL -
RALEIGH CAMPUS FOR EXAMINATION

ON CAPACITY TO PROCEED
G.S. 15A-1002

Offense (copy of charging document(s) attached)

NOTE: A person charged with a misdemeanor must have a local examination before an examination at Central Regional Hospital - Butner Campus may
be ordered. In felony cases, a local examination must be ordered before an examination at Central Regional Hospital - Butner Campus if the court
finds that a local impartial medical expert or forensic evaluator certified under the rules of the Commission for Mental Health, Developmental
Disabilities and Substance Abuse Services is available and appropriate. To order a local examination, use form AQOC-CR-207.

NOTE: The address for Central Regional Hospital - Butner Campus is Forensics Services Unit, Central Regional Hospital - Butner Campus,

300 Veazey Road, Butner, NC 27509. The telephone number is 919-764-5009 and the fax number is 919-764-5022.

TENEGUL T AT s SNSRIy
ks T e s SR

The undersigned moves that the above named defendant be examined to determine whether by reason of mental iliness or defect the
defendant is unable to understand the nature and object of the proceedings against the defendant, to comprehend hisfher own situation
in reference to the proceedings, or to assist in his/her defense in a rational or reasonable manner. The specific conduct that leads the
moving party to question the defendant's capacity to proceed is as follows:

Date Signature [] Prosecutor [ Defendant's Attomey

[ vuage

FmEEE R CERTIFICATE OF SERVICE BY MOVING PARTY

Selon

| certify that a copy of this Motion was served by:

[] delivering a copy personally to the
[] defendant's attorney.  [] prosecutor. [ ] defendant.

(] depositing a copy, enclosed in a postpaid property addressed wrapper, in a post office or official depository under the exclusive care
and custody of the U.S. Postal Service directed to the
[] defendant's attomey.  [] prosecutor. [ ] defendant.

[[] leaving a copy at the office of the

[] defendant's attorney with an associate or employee. ] prosecutor with an associate or employee.
Name And Title Of Person With Whom Copy Left

[ Service accepted by:
[] defendant's attorney. (] prosecutor. [ ] defendant.

Signature Of Person Accepting Service Date Served

¢

Signature Of Person Serving

Title

Original-File ~ Copy-Hospital Copy-Moving Party Copy-Opposing Party  Copy - Sheriff
AOC-CR-208, Rev. 1/11 (Over)
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A A ; FINDINGS T R e Y R i A
This cause was heard before the undersigned judge upon the motion of the person named on the reverse questioning the defendant's
capacity to proceed. Having considered the motion, and after hearing evidence, the Court finds that:

(O 1. The defendant's capacity to proceed [ Jis in question. [} is not in question.

[J 2. The defendant is charged with [_] a misdemeanor. [ ] a felony.
[ 3. The defendant has been examined in connection with the current charges by one or more local impartial medical experts or
fs?rensic evaluators certified under the rules of the Commission for Mental Health, Developmental Disabilities and Substance Abuse
ervices.
(NOTE: A person charged with a misdemeanor must have a local examination before an examination at a state facility may be ordered.)
[ 4. An examination of the defendant at Central Regional Hospital - Butner Campus to determine the defendant's capacity would be
ppropriate under the provisions of G.S. 15A-1002(b)(2) than a local evaluation.

o0 S {bm’ 1“-»—;4'@"»!4:3. A ;v,«.‘ 54 ‘M'E ORDER ' » -v,-: :‘;, T ‘E:ym;‘l‘!@zlﬂ ,:7";“

M

D 1. The defendant be committed to Central Regional Hospital - Raleigh Campus for a period not to exceed sixty (60) days for observation and
treatment, pursuant to G.S. 15A-1002, to determine the defendant's capacity to proceed. The moving party shall provide Central Regional Hospital -
Raleigh Campus with a copy of this Order, the defendant's charging document(s) and any local forensic report on the defendant. The Director of
Centra! Regional Hospital - Raleigh Campus must direct a written report describing the present state of the defendant's mental health to the defense
attorney and to the Clerk of Superior Court for the above referenced county. The sheriff of this county shall transfer the defendant and all relevant
documents to Central Regional Hospital - Raleigh Campus and shall return the defendant to this county when notified that the evaluation has been
completed. : .
Upon presentation of a copy of this Order by the forensic evaluator designated by Central Regional Hospital - Butner Campus, any physician or
clinician, licensed health care facility, licensed health care provider, local management entity (LME), area mental health program, the North Carolina
Department of Correction, the North Carolina Department of Juvenile Justice and Delinquency Prevention, any county detention facility, or any
school district is hereby authorized and required to furnish copies of all records, including school records and records containing information relating
to alcohol abuse, drug abuse and psychological or psychiatric conditions, concerning defendant to the forensic evaluator designated by Central
Regional Hospital - Butner Campus.
Upon request of the forensic evaluator designated by Central Regional Hospital - Butner Campus, counsel for the State and defendant shall furnish
to the forensic evaluator designated by Central Regional Hospital - Butner Campus such records and information in counsel's possession as the
evaluator requests, including but not limited to copies of law enforcement reports, investigations, witness statements, statements by defendant,
defendant's medical records, and prior psychiatric or psychological evaluations of defendant. Nothing herein shall be construed to require counsel to
divulge any information, documents, notes, or memoranda that are protected by attorney-client privilege or work-product doctrine.

{0 2. The motion is denied as the defendant's capacity to proceed is not in question.

Name And Address Of Defendant's Attomey Date

F RS
[ e !

Signature Of Presiding Judge

Telephone No. Name Of Presiding Judge (Type Or Print)

| certify that this Order was received and served as follows:
[] By transporting the defendant to Central Regional Hospital - Butner Campus.

(] other: (specify)

Date Received Signature Of Deputy Sheriff Making Retumn
Date Served Date Of Retum Name Of Deputy Sheriff Making Retumn (Type Or Print)
Name Of Sheniff (Type or Print) County Of Sheriff

Following a hearing under G.S. 15A-

court has determined that (check one)

[]1. the defendantis ABLE to understand the nature and object of the proceedings against him/her, to comprehend his/her own
situation in reference to the proceedings, and to assist in his/her defense in a rational and reasonable manner. Accordingly, this
matter shall proceed.

(] 2. by reason of mental iliness or defect, the defendant is UNABLE to (check all that apply) [] understand the nature and object of
the proceedings against him/her  [_] comprehend his/her own situation in reference to the proceedings [ ] assist in his/her
defense in a rational or reasonable manner and therefore the defendant lacks capacity to proceed.

Date Name Of Presiding Judge (Type Or Print) Signature Of Presiding Judge

AOC-CR-208, Side Two, Rev. 1/11
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STATE OF NORTH CAROLINA }F"’”“

County : In The General Court Of Justice
District Court Division

IN THE MATTER OF:
Name And Address Of Respondent |NVOLU NTARY COMM'TMENT
CUSTODY ORDER
DEFENDANT FOUND

INCAPABLE TO PROCEED
‘ G.S. 15A-1003, -1004; 122C-261, -262, -263

1. FINDINGS

The respondent has been charged in File No. with a criminal offense in the above named county
and has been found incapable of proceeding to trial under G.S. 15A-1002.

Based on the evidence presented, the Court finds that there are reasonable grounds to believe that the respondent is
probably mentally ill and either dangerous to self or others or in need of treatment in order to prevent further disability or
deterioration that would predictably result in dangerousness in that (insert appropriate findings)

In addition, the Court finds that the respondent

(] 1. is probably mentally retarded, in that (insert appropriate findings)

d [] 2.is charged with a violent crime in violation of G.S. ,in that (insert appropriate findings)

Notice To 24-hour Facility:

Criminal charges are still pending against the respondent. You must report to the Clerk in the above named county the
condition of the defendant-respondent and the likelihood of the defendant's gaining capacity to proceed at the time of each
commitment rehearing. You must also report if the defendant-respondent regains capacity to proceed or if the
defendant-respondent is released. If the defendant-respondent is released, he/she must be released to the law
enforcement agency named below. Name Of Law Enforcement Agency

CUSTODY ORDER
County:

The Court ORDERS you to take the above named respondent into custody and transport the respondent.
O 1. to a local person authorized by law to conduct an examination, for examination. (Use when not charged with a violent crime.)

[ 2. directly to the 24-hour facility named below for temporary custody, examination and treatment pending a district court
hearing. (Use when charged with a violent crime.)

Name And Address Of 24-Hour Facility Date
Signature Of Judge
Or following facility designated by area authority: Name OF Judge (Type Or Prnl)

q NOTE: Use AOC-SP-910M for involuntary commitment if defendant found not guilty by reason of insanity.

AOC-SP-304, Rev. 9/03 (Over)
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R LRI S IR ] 11, RETURN OF SERVICE |-t mi ot ph e d ot
[ 1 certify that this Order was received and served as follows:

Date Respondent Taken Into Custody Time

P L

: SH R A, FOR USE WHEN RESPONDENT NOT CHARGED WITH VIOLENT CRIME [4#5
[0 1. The respondent was presented to an authorized examiner locally available as shown below.

UJ 2. The respondent was temporarily detained at the facility named below until the respondent could be examined by an
authorized examiner locally available.

Date Presented Time D AM |Name Of Examiner

Clem

Name Of Local Facility

[J 1. Upon examination, the examiner named above found that the respondent did meet the criteria for outpatient
commitment. | returned the respondent to his/her regular residence or to the home of a consenting person.

(] 2. Upon examination, the examiner named above found that the respondent did meet the criteria for inpatient
commitment.
(J !transported the respondent and placed the respondent in the temporary custody of the 24-hour facility named
below for observation and treatment.

{1 I placed the respondent in the custody of the agency named below for transportation to the 24-hour facility.

(7 3. Upon examination, the examiner named above found that the respondent did not meet the criteria for inpatient or
outpatient commitment. | returned the respondent to his/her regular residence or the home of a consenting person.

The examiner's written statement [] is attached.  [] will be forwarded.

Name Of 24-Hour Facility Date Delivered Time Delivered [Jam Date Of Retun .

[pm

Name Of Transporting Agency Signature Of Law Enforcement Official

N i B. FOR USE WHEN RESPONDENT CHARGED WITH VIOLENT CRIME [0 s e 5 4

[J ttransported the respondent directly to and placed him/her in the temporary custody of the facility named below.
Time Delivered []AM Date Of Retumn

[pm

Name Of 24-Hour Facility Date Delivered

Name Of Transporting Agency Signature Of Law Enforcement Official

[J 1took custody of the respondent from the officer named above, transported the respondent and placed him/her in the
temporary custody of the facility named below for observation and treatment.

Name Of 24-Hour Facility Date Delivered

Time Delivered D AM | Date Of Retum

{Jpm

Name Of Transporting Agency Signature And Rank Of Law Enforcement Official

D. FOR USE WHEN STATE FACILITY TRANSFERS WITHOUT ADMISSION

[:] Pursuant to G S. 122C-261(f), | took custody of the respondent from the state 24-hour facility named above where
he/she was not admitted, and transported the respondent and placed him/her in the temporary custody of the facility

named below for observation and treatment.

Time Delivered D AM |Date Of Retum

Cem

Signature Of Law Enforcement Or State Facility Official

Name Of Facility To Which Transferred Date Delivered

Name Of Transporting Agency

AOQC-SP-304, Side Two, Rev. 9/03
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Special Proceeding File No.

STATE OF NORTH CAROLINA

Criminal File No.

County Additional File Nos.

In The General Court Of Justice
(] District (] Superior Court Division

STATE VERSUS
Name Of Defendant/Respondent
: PETITION AND APPOINTMENT OF DEFENSE
Social Security No. (] Has No Sosial Secuiy No. COUNSEL FOR COMMITTED RESPONDENT
o I I I CHARGED WITH VIOLENT CRIME

G.S. 7A-451; 15A-1008, -1009; 122C-261(c), -268, -268.1, -270(a)

State Mental Health Facility Where Defendant/Respondent Is Committed

INSTRUCTIONS: Special Counsel at a state mental health facility completes Part I of this form to petition the Court for appointment of criminal defense
: counsel for a respondent who has been involuntanily committed after a finding of incapacity to proceed in a criminal case, and may be
entitied to dismissal of the criminal charges pursuant to G.S. 15A-1008. The Court completes Part II of this form to assign or deny
appointed counsel for the criminal case and completes AOC-CR-224. The Clerk records the criminal case appointment in the
Automated Criminal Information System and provides a copy of the form to the appointed criminal defense attorney.

I. SPECIAL COUNSEL PETITION FOR APPOINTMENT OF DEFENSE COUNSEL

The above named defendant/respondent is charged in the above named county with the violent crime of (specify offense)
, and was previously found by the Court to be incapable of proceeding to trial pursuant to

G.S. 15A-1002 and involuntarily committed pursuant to G.S. 122C-268.

Upon information and belief, the defendant/respondent was previously found to be indigent and entitled to appointed counsel in the
criminal case pursuant to G.S. 7A-450(a); was again found to be indigent pursuant to G.S. 122C-261(c) and -270(a), or refused to retain
counsel in the commitment proceedings as provided in G.S. 122C-268(d) or -268.1(d); and has been committed since that time.

The criminal charge(s) identified above is still pending or has been dismissed with leave pursuant to G.S. 15A-1009.
The undersigned Special Counsel believes that (check all that apply):
‘ []1. The defendant/respondent will not gain capacity to proceed and the court may dismiss the criminal charge(s) pursuant to

G.S. 15A-1008(1).

(] 2. The defendant/respondent has been substantially deprived of his fiberty for a period of time equal to or in excess of the maximum
permissible period of confinement for the crime(s) charged and the court may dismiss the criminal charge(s) pursuant to
G.S. 15A-1008(2).

[]3. The charge(s) identified above is a misdemeanor, 5 years have passed from the date of determination of incapacity to proceed in
the case, and the court may dismiss the criminal charge(s) pursuant to G.S. 15A-1008(3).

[ 4. The charge(s) identified above is a felony, 10 years have passed from the date of determination of incapacity to proceed in the
case, and the court may dismiss the criminal charge(s) pursuant to G.S. 15A-1008(3). ,

I, the ‘undersigned, am employed as Special Counsel at the above named state mental health facility and make application fo

appointment of a criminal defense attorney in the above named county to take appropriate action in the criminal case(s) pursuant to G.S.

15A-1008 and any other applicable provision of law. ,
Date Signature Of Special Counsel Name Of Special Counsel (Type Or Print)

I1. ASSIGNMENT OR DENIAL OF COUNSEL :
It appears to the Court that the above named defendant/respondent is charged in the above named county with a violent crime, which is
a proceeding listed in G.S. 7A-451(a); and, after consideration of the prior indigency findings and involuntary commitment in this case, it

is determined that the defendant/respondent:
] 1. is financially able to provide the necessary expenses of legal representation in the criminal case; it is ORDERED that the

defendant/respondent is not an indigent and the petition is denied. .
[] 2. is not financially able to provide the necessary expenses of legal representation in the criminal case; it is ORDERED that the
defendant/respondent is an indigent and is entitled to the services of counsel as contemplated by law, and that he/she shall be

represented by: {7 the attorney named below. [ the public defender in this judicial district.
It is further ORDERED that the Clerk of Superior Court shall record this appointment of counsel in the Automated Criminal Information
System.
Name Of Appointed Criminal Defense Attorney (If Applicable) Next Court Date
' Date Signature Of Judge Name Of Judge (Type Or Print)

AOC-5P-210, New 4/08
© 2008 Administrative Office of the Courts




STATE OF NORTH CAROLINA D
. In The General Court Of Justice
County . [ District [] Superior Court Division
STATE VERSUS

Name Of Defendant MOTION AND ORDER
‘ APPOINTING LOCAL CERTIFIED

FORENSIC EVALUATOR
G.S. 15A-1002

Offense {copy of charging document(s) attached)

7ard MOTION QUESTIONING DEFENDANT'S CAPACITY TO PROCEED -

The undersugned moves that the above named defendant be examined to determine whether by reason of mental illness or defect the
defendant is unable to understand the nature and object of the proceedings against the defendant, to comprehend his/her own situation
in reference to the proceedings, or to assist in his/her defense in a rational or reasonable manner. The specific conduct that leads the
moving party to question the defendant's capacity to proceed is as follows:-

Date Signature ) [] Prosecutor  [] Defendant's Attorney
[[] pefendant [] Judge

Name And Address Of Defendant’s Attomey District Attorney's Office Address

Telephone No. Telephone No.

| certlfy that a copy of this Motlon was served by:
(] delivering a copy personally to the
[] defendant's attorney.  [[] prosecutor.  [] defendant.

] depositing a copy, enclosed in a postpaid properly addressed envelope, in a post office or official depository under the exclusive care
and custody of the U.S. Postal Service directed to the
[] defendant's attorney.  [] prosecutor.  [] defendant.

] leaving a copy at the office of the
(] defendant's attorney with an associate or employee. [ prosecutor with an associate or employee.
Name And Title Of Person With Whom Copy Left

(] Service accepted by:
[] defendant's attomey. [} prosecutor. ] defendant.

Signature Of Person Accepting Service . Date Served

Signature Of Person Serving

Title

Original-File  Copy - Local Management Entity ~ Copy - Moving Party Copy -Opposing Party  Copy-Sherif
Over,
AQC-CR-207, Rev. 1/11 ( )

© 2011 Administrative Office of the Courts




%] ORDER APPOINTING LOCAL CERTIFIED FORENSIC EVALUATOR  [“&iiss b i il 103
A motion questioning the defendant's capacity to proceed having been made and considered, the Court finds that the defendant's
capacity to proceed is in question. The Court Orders that:

1. One or more Forensic Evaluators of the Local Management Entity named below, certified by the North Carolina Forensic Services,
shall screen the defendant within seven (7) days after receiving this Order and determine the questions set forth in the motion.

2. The Area Director of the Local Management Entity shall cause a written report of findings and recommendations to be submitted to
the Court.

3. If the screening examination reveals a need for evaluation by a medical expert which can be done at the Local Management Entity,
the evaluator shall arrange for this evaluation and notify the Clerk of Superior Court in writing. The medical expert's evaluation
summary shall be transmitted to the Court in the manner described later in this Order. If the screening examination reveals that the
evaluation by medical experts at the forensic unit of Central Regional Hospital - Butner Campus is needed, the evatuator shall notify
the Court immediately. '

4. The Report required by items 2 and 3 of this report shall be transmitted to the Court in the following manner:

(a) A brief covering statement (containing only the facts of the examination and any conclusions) shail be prepared in duplicate and
enclosed in an envelope addressed to the Clerk of Superior Court in this county. ’

(b) Three copies of the complete report shall be prepared. Two copies are to be enclosed in a separate sealed envelope addressed
to the attention of the undersigned judge and marked “"confidential," one copy is to be forwarded to defense counsel, or to the

defendant, if the defendant is not represented by counsel.
(c) The envelope containing the covering statement and the sealed envelope addressed to the Judge shall be enclosed in a larger
envelope which shall be addressed to the Clerk of Superior Court of this county. All envelopes shall show the file number of the

case.
(d) The Clerk shall open and file the covering statement with the Court file. The complete report shall be retained unopened in the

envelope addressed to the undersigned Judge until requested by the Court.

5. The moving party shall immediately advise the Local Management Entity named below of the entry of this Order and shall provide the
Local Management Entity with a copy of this Order and the defendant's charging document(s). The moving party shall transmit an
additional copy of this Order to the jailer of this county if the defendant is confined.

6. [] a. The Sheriff is Ordered to transport the defendant and all relevant documents to the Certified Local Forensic Evaluator

designated by the Local Management Entity and return the defendant afterwards.
[] b. The defendant shall present himself/herself to the Certified Local Forensic Evaluator designated by the Local Managment
Entity for evaluation.

Name Of Local Management Entity Date

Signature Of Judge

Name Of Judge (Type Or Print)

T T S RETURN OF SERVICE
| certify that this Order was received and served as follows:
(] By transporting the defendant to the Certified Local Forensic Evaluator designated by the Local Management Entity.

[(] Other: (specify)

Date Received Signature Of Deputy Sheriff Making Retum
Date Served Date Of Returmn Name Of Deputy Sheriff Making Retum (Type Or Print)
Name Of Sheriff (Type Or Print) County Of Sheriff

; AT flﬁlﬁé’iﬂ*z‘«?“fr% + i i : Do L e AnIERY, g
Following a hearing under G.S. 15A-1002, and a review of the record in this case, including the forensic evaluation of the defendant, the

court has determined that (check one)

[J1. the defendant is ABLE to understand the nature and object of the proceedings against him/her, to comprehend his/her own
situation in reference to the proceedings, and to assist in his/her defense in a rational and reasonable manner. Accordingly, this
matter shall proceed.

(] 2. by reason of mental iliness or defect, the defendant is UNABLE to (check all that apply) [] understand the nature and object of
the proceedings against him/her ] comprehend his/her own situation in reference to the proceedings [7] assistin histher
defense in a rational or reasonable manner and therefore the defendant lacks capacity to proceed.

Date Name Of Presiding Judge (Type Or Print) Signature Of Presiding Judge

AOC-CR-207, Side Two, Rev. 1/11
© 2011 Administrative Office of the Courts




STATE OF NORTH CAROLINA }F”"”“

In The General Court Of Justice
: County [ District [] Superior Court Division

Name Of Defendant .
MOTION AND ORDER
~ COMMITTING DEFENDANT
TO CENTRAL REGIONAL HOSPITAL -
RALEIGH CAMPUS FOR EXAMINATION

ON CAPACITY TO PROCEED
G.S. 15A-1002

Offense (copy of charging document(s) attached)

NOTE: A person charged with a misdemeanor must have a local examination before an examination at Central Regional Hospital - Butner Campus may
be ordered. In felony cases, a local examination must be ordered before an examination at Central Regional Hospital - Butner Campus if the court
finds that a local impartial medical expert or forensic evaluator certified under the rules of the Commission for Mental Health, Developmental
Disabilities and Substance Abuse Services is available and appropriate. To order a local examination, use form AOC-CR-207.

NOTE: The address for Central Regional Hospital - Butner Campus is Forensics Services Unit, Central Regional Hospital - Butner Campus,
300 Veazey Road, Butner, NC 27509. The telephone number is 919-764-5009 and the fax number is 919-764-5022.

e Rra MOTION QUESTIONING DEFENDANT'S CAPACITY TO PROCEED | s
undersigned moves that the above named defendant be examined to determine whether by reason of mental illness or defect the
defendant is unable to understand the nature and object of the proceedings against the defendant, to comprehend his/her own situation
in reference to the proceedings, or to assist in his/her defense in a rational or reasonable manner. The specific conduct that leads the
moving party to question the defendant's capacity to proceed is as follows:

[:] Prosecutor D Defendant's Attomey

D Judge

I certify that a copy of this Motion was served by:

(] delivering a copy personally to the
[] defendant's attorney. [ ] prosecutor. ] defendant. .

(] depositing a copy, enclosed in a postpaid properly addressed wrapper, in a post office or official depository under the exclusive care
and custody of the U.S. Postal Service directed to the
[[] defendant's attorney. ~ [] prosecutor. [} defendant.

[7] leaving a copy at the office of the

[[] defendant's attorney with an associate or employee. (] prosecutor with an associate or employee.
Name And Title Of Person With Whom Copy Left

[] Service accepted by:
[[] defendant's attorney. [} prosecutor. [ ] defendant.

Signature Of Person Accepting Service Date Served

Signature Of Person Serving

Title

Original-File  Copy-Hospital Copy-Moving Party  Copy-Opposing Party  Copy - Sheriff
AOC-CR-208, Rev. 1/11 (Over)

© 2011 Administrative Office of the Courts




This cause was heard before the undersigned judge upon the motion of the person named on the reverse questioning the defendant's

ity

SEPI )RRy el kb
R S

ekt FINDINGS | Zauarne

capacity to proceed. Having considered the motion, and after hearing evidence, the Court finds that:

1.
2
3.

Itis ORDERED that:

1.

The defendant's capacity to proceed [ ]is in question. [J is not in question.

The defendant is charged with [_] a misdemeanor. (] a felony.

The defendant has been examined in connection with the current charges by one or more local impartial medical experts or
forensic evaluators certified under the rules of the Commission for Mental Health, Developmental Disabilities and Substance Abuse

Services.
(NOTE: A person charged with a misdemeanor must have a local examination before an examination at a state facility may be ordered.)

. An examination of the defendant at Central Regional Hospital - Butner Campus to determine the defendant's capacity would be

more appropriate under the provisions of G.S. 15A-1002(b)(2) than a local evaluation.
o TR YR 73 13

e ORDER B

The defendant be committed to Central Regional Hospital - Raleigh Campus for a period not to exceed sixty (60) days for observation and
treatment, pursuant to G.S. 15A-1002, to determine the defendant's capacity to proceed. The moving party shall provide Central Regional Hospital -
Raleigh Campus with a copy of this Order, the defendant’s charging document(s) and any local forensic report on the defendant. The Director of
Central Regional Hospital - Raleigh Campus must direct a written report describing the present state of the defendant's mental health to the defense
attorney and to the Clerk of Superior Court for the above referenced county. The sheriff of this county shall transfer the defendant and all relevant
documents to Central Regional Hospital - Raleigh Campus and shall return the defendant to this county when notified that the evaluation has been
completed. : .

Upon presentation of a copy of this Order by the forensic evaluator designated by Central Regional Hospital - Butner Campus, any physician or
clinician, ficensed health care facility, licensed health care provider, local management entity (LME), area mental health program, the North Carolina
Department of Correction, the North Carolina Department of Juvenile Justice and Delinquency Prevention, any county detention facility, or any
schoo! district is hereby authorized and required to furnish copies of all records, including school records and records containing information relating
to alcohol abuse, drug abuse and psychologicai or psychiatric conditions, concerning defendant to the forensic evaluator designated by Central
Regional Hospital - Butner Campus.

Upon request of the forensic evaluator designated by Central Regional Hospital - Butner Campus, counsel for the State and defendant shall fumish
to the forensic evaluator designated by Central Regional Hospital - Butner Campus such records and information in counsel's possession as the
evaluator requests, including but not limited to copies of law enforcement reports, investigations, witness statements, statements by defendant,
defendant's medical records, and prior psychiatric or psychological evaluations of defendant. Nothing herein shall be construed to require counsel to
divuige any information, documents, notes, or memoranda that are protected by attorney-ciient privilege or work-product doctrine.

[j 2. The motion is denied as the defendant's capacity to proceed is not in question.

Name And Address Of Defendant's Attomey Date
Signature Of Presiding Judge
Telephone No. Name Of Presiding Judge (Type Or Print)

| certify that this Order was received and served as follows:
[(J By transporting the defendant to Central Regional Hospital - Butner Campus.

[ Other: (specify)

Date Received Signature Of Deputy Sheriff Making Retum
Date Served Date Of Retum Name Of Deputy Sheniff Making Retum (Type Or Print)
Name Of Shenff (Type or Print) County Of Shenff

Fo!

llowing a hearing under G.S. 15A-1002, and a review of the record in this case, including the fore

court has determined that (check one)

[]1. the defendant is ABLE to understand the nature and object of the proceedings against him/her, to comprehend. his/her own
situation in reference to the proceedings, and to assist in his/her defense in a rational and reasonable manner. Accordingly, this
matter shall proceed. -

(] 2. by reason of mental iliness or defect, the defendant is UNABLE to {check all that apply) [] understand the nature and object of
the proceedings against him/her  [] comprehend hisfher own situation in reference to the proceedings [_] assist in his/her
defense in a rational or reasonable manner and therefore the defendant lacks capacity to proceed. ,

Date Name Of Presiding Judge (Type Or Print) Signature Of Presiding Judge

AOC-CR-208, Side Two, Rev. 1/11
© 2011 Administrative Office of the Courts




STATE OF NORTH CAROLINA

}Fi/e No.

In The General Court Of Justice

‘ County Ger
District Court Division
IN THE MATTER OF:
Name And Address Of Respondent |NVOLU NTA RY COMM'TMENT
CUSTODY ORDER
DEFENDANT FOUND

INCAPABLE TO PROCEED

63

1. FINDINGS

The respondent has been charged in File No.

with a criminal offense in the above named county

In addition, the Court finds that the respondent

and has been found incapable of proceeding to trial under G.S. 15A-1002.

Based on the evidence presented, the Court finds that there are reasonable grounds to believe that the respondent is
probably mentally ill and either dangerous to self or others or in need of treatment in order to prevent further disability or
deterioration that would predictably result in dangerousness in that (insert appropriate findings) '

[ 1. is probably mentally retarded, in that (insert appropriate findings)

d (] 2.is charged with a violent crime in violation of G.S.

, in that (insert appropriate findings)

Notice To 24-hour Facility:

Criminal charges are still pending against the respondent. You must report to the Clerk in the above named county the
condition of the defendant-respondent and the likelihood of the defendant's gaining capacity to proceed at the time of each
commitment rehearing. You must also report if the defendant-respondent regains capacity to proceed or if the
defendant-respondent is released. If the defendant-respondent is released, he/she must be released to the law

enforcement agency named below.

Name Of Law Enforcement Agency

'
sl W BRI Y

CUSTODY ORDER

To The Sheriff Of

hearing. (Use when charged with a violent crime.)

County:

The Court ORDERS you to take the above named respondent into custody and transport the respondent:
(] 1. to a local person authorized by law to conduct an examination, for examination. (Use when not charged with a violent crime.)

[ 2. directly to the 24-hour facility named below for temporary custody, examination and treatment pending a district court

Name And Address Of 24-Hour Facility

Or following facility designated by area authority:

Date

Signature Of Judge

Name Of Judge (Type Or Print)

AQC-SP-304, Rev. 8/03
© 2003 Administrative Office of the Courts

NOTE: Use AOC-SP-910M for involuntary commitment if defendant found not guilty by reason of insanity.

(Over)



o

II. RETURN OF SERVICE |0t i

1 cemfy that this Order was received and served as follows:

Date Respondent Taken Into Custody Time

[:] 1. The respondent was presented to an authorized examiner locally available as shown below.

(J 2. The respondent was temporarily detained at the facility named below until the respondent could be examined by an
authorized examiner locally available.

Date Presented Time (Jam Name Of Examiner

(Tem

Name Of Local Facility

J 1. Upon examination, the examiner named above found that the respondent did meet the criteria for outpatient
commitment. | returned the respondent to his/her regular residence or to the home of a consenting person.

[J 2. Upon examination, the examiner named above found that the respondent did meet the criteria for inpatient
commitment.

[J |transported the respondent and placed the respondent in the temporary custody of the 24-hour facility named
below for observation and treatment.

[ | placed the respondent in the custody of the agency named below for transportation to the 24-hour facility.

[J 3. Upon examination, the examiner named above found that the respondent did not meet the criteria for inpatient or
outpatient commitment. | returned the respondent to his/her regular residence or the home of a consenting person.

The examiner's written statement [] is attached.  [] will be forwarded.
Name Of 24-Hour Facility Date Delivered Time Delivered Jam Date Of Retum
Cem
Name Of Transporting Agency Signature Of Law Enforcement Official
nv\:'r;v

B. FOR USE WHEN RESPONDENT CHARGED WITH VIOLENT CRIME [y sie i, iy

E] | transported the respondent directly to and placed him/her in the temporary custody of the facility named below.
Name Of 24-Hour Facility » Date Delivered Time Delivered JAM Date Of Retumn

[pm

Name Of Transporting Agency Signature Of Law Enforcement Official

¥ Kl - C. FOR USE WHEN ANOTHER AGENCY TRANSPORTS THE RESPONDENT
O I took custody of the respondent from the officer named above, transported the respondent and placed him/her in the

temporary custody of the facility named below for observation and treatment.
Name Of 24-Hour Facility Date Delivered Time Delivered []aMm Date Of Retun

[Cem

Name Of Transporting Agency Signature And Rank Of Law Enforcement Official

D. FOR USE WHEN STATE FACILITY TRANSFERS WITHOUT ADMISSION

D Pursuant to G S. 122C-261(f), | took custody of the respondent from the state 24-hour facility named above, where
he/she was not admitted, and transported the respondent and placed him/her in the temporary custody of the facility
named below for observation and treatment.

D AM |Date Of Retum

Cem

Signature Of Law Enforcement Or State Facility Official

Name Of Facility To Which Transferred Date Delivered Time Delivered

Name Of Transporting Agency

AOC-SP-304, Side Two, Rev. 9/03
© 2003 Administrative Office of the Courts




Special Proceeding File No.

STATE OF NORTH CAROLINA

Criminal File No.

County Addltional File Nos, -

In The General Court Of Justice
(] District [ Superior Court Division

STATE VERSUS

Name Of Defendant/Respondent
PETITION AND APPOINTMENT OF DEFENSE

S S mme o] COUNSEL FOR COMMITTED RESPONDENT
o H I O CHARGED WITH VIOLENT CRIME -

State Mental Health Facility Where Defendant/Respondent Is Committed
G.S. 7A-451; 15A-1008, -1009; 122C-261(c), -268, -268.1, -270(a)

INSTRUCTIONS: Special Counsel at a state mental health facility completes Part I of this form to petition the Court for appointment of criminal defense
: counsel for a respondent who has been involuntarily committed after a finding of incapacity to proceed in a criminal case, and may be
entitled to dismissal of the criminal charges pursuant to G.S. 15A-1008. The Court completes Part II of this form to assign or deny
appointed counsel for the criminal case and completes AOC-CR-224. The Clerk records the criminal case appointment in the
Automated Criminal Information System and provides a copy of the form to the appointed criminal defense attorney.

1. SPECIAL COUNSEL PETITION FOR APPOINTMENT OF DEFENSE COUNSEL E

The above named defendant/respondent is charged in the above named county with the violent crime of (specify offense)
, and was previously found by the Court to be incapable of proceeding to trial pursuant to
G.S. 15A-1002 and involuntarily committed pursuant to G.S. 122C-268. '

Upon information and belief, the defendant/respondent was previously found to be indigent and entitled to appointed counsel in the
criminal case pursuant to G.S. 7A-450(a); was again found to be indigent pursuant to G.S. 122C-261(c) and -270(a), or refused to retain
counsel in the commitment proceedings as provided in G.S. 122C-268(d) or -268.1(d); and has been committed since that time.

The criminal charge(s) identified above is still pending or has been dismissed with leave pursuant to G.S. 15A-1009.

The undersigned Special Counse! believes that (check all that apply):

[(J1. The defendant/respondent will not gain capacity to proceed and the court may dismiss the criminal charge(s) pursuant to
G.S. 15A-1008(1).

[]2. The defendant/respondent has been substantially deprived of his liberty for a period of time equal to or in excess of the maximum
permissible period of confinement for the crime(s) charged and the court may dismiss the criminal charge(s) pursuant to
G.S. 15A-1008(2). :

[C]3. The charge(s) identified above is a misdemeanor, 5 years have passed from the date of determination of incapacity to proceed in
the case, and the court may dismiss the criminal charge(s) pursuant to G.S. 15A-1008(3).

[] 4. The charge(s) identified above is a felony, 10 years have passed from the date of determination of incapacity to proceed in the
case, and the court may dismiss the criminal charge(s) pursuant to G.S. 15A-1008(3). .

I, the undersigned, am employed as Special Counsel at the above named state mental health facility and make application for
appointment of a criminal defense attorney in the above named county to take appropriate action in the criminal case(s) pursuant to G.S.

15A-1008 and any other applicable provision of law.

Date Signature Of Special Counsel Name Of Special Counsel (Type Or Print)

b | 11. ASSIGNMENT OR DENIAL OF COUNSEL B

R

|

It appears to the Court that the above named defendant/respondent is charged in the above named county with a violent crime, which is
a proceeding listed in G.S. 7A-451(a); and, after consideration of the prior indigency findings and involuntary commitment in this case, it

is determined that the defendant/respondent:
[] 1. is financially able to provide the necessary expenses of legal representation in the criminal case; it is ORDERED that the

defendant/respondent is not an indigent and the petition is denied.

7] 2. is not financially able to provide the necessary expenses of legal representation in the criminal case; it is ORDERED that the
defendant/respondent is an indigent and is entitled to the services of counsel as contemplated by law, and that he/she shall be
represented by: (J the attorney named below. [ the public defender in this judicial district.

It is further ORDERED that the Clerk of Superior Court shall record this appointment of counsel in the Automated Criminal Information
System.

Name Of Appointed Criminal Defense Attorney (If Applicable) Next Court Date

Date Signature Of Judge Name Of Judge (Type Or Print)

AOC-SP-210, New 4/08
© 2008 Administrative Office of the Courts



NORTH CAROLINA GENERAL ASSEMBLY
Raleigh, North Carolina 27601

12-28-2011
MEMORANDUM
TO: Members of the LRC Subcommittee on Incapacity to Proceed
FROM: Representative Shirley B. Randleman, Chair
SUBJECT: Meeting Notice . .
DAY DATE TIME ' ROOM
Wednesday January 11,2012 2:00 pm 415 LOB

Parking for non-legislative members of the committee/commission is available in the
visitor parking deck #75 located on Salisbury Street across from the Legislative Office
Building. Parking is also available in the parking lot across Jones Street from the State
Library/Archives. You can view a map of downtown by visiting
http://www.ncleg.net/graphics/downtownmap.pdf: ' *

If you are unable to attend or have any questions concerning this meeting, please contact
James White (Rep. Randleman) at 919-733-5935..

cc: Committee Record X
Interested Parties X



ATTENDANCE
Incapacity to Proceed Study Committee 2011-12

DATES
01-11-2012 /
Rep. Shirley Randleman Vv
//
Rep. Justin Burr vV
Rep. John Faircloth v/ |
//
Rep. Pat Hurley V]

Rep. Frank McGuirt




N.C. General Assembly [ Members® In-State Reimbursement Form | Form: PRO08

Rev:  09/2010

Administrative Division

Financial Services Section This form is used to request for in-state reimbursement for Financial Services Use:
subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. Budget to Charge

LRC Subcommittee on Incapacity to Proceed
(Complete Name of Committee or Commission or Description of Meeting/Business)

Location of Meeting (City): Raleigh, NC f’\ A

Date(s) of Meeting: 01-11-2012

Member: Rep. Justin Burr

Total Number of day’s subsistence claimed 2 :,

(This line MUST be completed to be reimbursed)

Arrived the day prior to meeting day Ye% No []

(Claim one day for each meeting day you attended. If
spending the night prior to the first meetlng day, you
are entitled to an extra day.)

Car Mileage :
. (Fiil out this line if mileage is different than what is certlfed on I'Ie)

Number of Round Trips

/e ) Wi

(Member’s Slgnature

=

[Must be approved by Chairperson,
Senate President Pro Tempore or

House Speaker]

Names of other o% ‘iye or state gove Znt-7 i-gs attended during this visit:

Number of day’s subsistence claimed for other meeting(s) [
Car Mileage claimed for other meefing Yes D N(ﬂ&
. Committee Assistant Name:James White Ext.# 3-5935

s ""‘f‘ uq/_. ),»"' 2,/ , ('" \".‘ ey



T
@ﬁ N.C. General Assembly | Members’ In-State Reimbursement Form | Form: PRO08

. Administrative Division Rev:  09/2010
Financial Services Section This form is used to request for in-state reimbursement for Financial Services Use:
subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. Budget to Charge

LRC Subcommittee on Incapacity to Proceed
(Complete Name of Committee or Commission or Descrlptlon of Meetmg/Busmess)

Location of Meeting (City): Raleigh, NC @}/\

Date(s) of Meeting: 01-11-2012 ﬁb
4

Member: Rep. Pat Hurley

Total Number of day’s subsistence claimed [

(This line MUST be completed to be reimbursed)

Arrived the day prior to meeting day Yes [ ] No [X]

(Claim one day for each meeting day you attended. If
spending the night prior to the first meeting day, you
are entitled to an extra day.)

Car Mileage N
. (Fill out this line lf mileage is different than what is certified on fi le)

i

Number of Round Trips /

%X&MM/

(Member s Signature)

[Must be approved by Chairperson,
Senate President Pro Tempore or

House Speaker]

Names of other official legislative or state government meetings attended during this visit:

Number of day’s subsistence claimed for other meeting(s)

Car Mileage claimed for other meeting Yes [ ] No []

. Committee Assistant Name:James White Ext.# 3-5935



N.C. General Assembly | Members’ In-State Reimbursement Form

Administrative Division
This form is used to request for in-state reimbursement for
subsistence and travel for Committee, Commission or Other

In-State Meetings/Legislative Business by members.

Financial Services Section

Form: PROOS

Rev:  09/2010

Financial Scrvices Use:

Budget to Charge

LRC Subcommittee on Incapacity to Proceed

(Complete Name of Committee or Commission or Description of Meeting/Business)

Location of Meeting (City): Raleigh. NC

(A

.Date(s) of Meeting: 01-11-2012

W@h@ /l

Member: Rep. Frank McGuirt

Total Number of day’s subsistence claimed /
(This line MUST be completed to be reimbursed)

Arrived the day prior to meeting day Yes [] No IZl/

(Claim one day for each meeting day you attended. If
spending the night prior to the first meeting day, you
are entitled to an extra day.)

Car Mileage

(Fill out this line if mileage is different than what is certified on file)

Number of Round Trips

VA
TR YL

(Member"s Sigriature)l
r

[Must be approved by Chairperson,
Senate President Pro Tempore or

House Speaker]

Names of other official legislative or state government meetings attended during this visit:

Number of day’s subsistence claimed for other meeting(s)

Car Mileage claimed for other meeting Yes [ ]

Committee Assistant Name:James White

No []

Ext.# 3-5935




"I:!\
;"ﬁ N.C. General Assembly | Members’ In-State Reimbursement Form | Form: PROO8

Rev:  09/2010 .

Administrative Division

Financial Services Section This form is used to request for in-state reimbursement for Financial Services Use:
subsistence and travel for Committee, Commission or Other
In-State Meetings/Legislative Business by members. Budget to Charge

LRC Subcommittee on Incapacity to Proceed
(Complete Name of Committee or Commission or Description of Meeting/Business)

Location of Meeting (City): Raleigh, NC ‘@ \\}‘\f’\\

Date(s) of Meeting: 01-11-2012 ] @%@2’%
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CHAIR
REP. SHIRLEY B. RANDLEMAN

MEMBERS

REP. JUSTIN P. BURR
REP. JOHN FAIRCLOTH
REP. PAT B. HURLEY
REP. FRANK McGUIRT

1. Call to order

General Assembly of RNorth Carolina

P egislative Regearch Commigsion Committee
. on
Fncapatcity to Proceed

State Legislative Building
Raleigh, North Carolina

AGENDA

Wednesday, January 11, 2012 — 2:00 — 5:00 p.m.
Legislative Office Building, Room 415

II. Introductory remarks by Chair

III. Presentations

. A. Case Studies — John Rubin, UNC School of Government
Misdemeanor Offense
Felony Offense

B. Agency/Organization Presentations

Law Enforcement - Andrew Cagle, NC Sheriffs' Association
NC Conference of District Attorneys — ADA Ray Warburton, District 19B
Defense Attorney — Staples Hughes, N.C. Appellate Defender
Local Forensic Examination - Dr. Nancy Laney, Psychologist
DHHS — Dr. Mark Hazelrigg, Forensic Psychologist, Central Regional Hospital
State Forensic Examination — Dr. Mark Hazelngg .
Attorney General's Office — Rich Slipsky, Special Deputy Attorney General
Judiciary — Hon. Kenneth Titus
Patient Advocates

The ARC of NC - Julia Adams, Asst. Director of Government Relations

o
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NAMI NC - Deby Dihoff, M.A., Executive Director
Disability Rights North Carolina — Corye Dunn

North Carolina Psychiatric Association — Peter Barboriak, M.D.

IV. Committee discussion and announcements

V. Adjourn

Next meeting: To be determined
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COMMITTEE COUNSEL

545 LEGISLATIVE OFFICE BUILDING
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(919) 733-2578
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HAL PELL
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SUSAN BARHAM
COMMITTEE STAFF

JAMES WHITE

COMMITTEE CLERK

300 NORTH SALISBURY STREET
ROOM 531

RALEIGH, NC 27601
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Legislative Research Commission Subcommittee on Incapéci'ty to Proceed
Meeting Minutes - 01-11-2012

A meeting of the Legislative Research-Commission Subcommittee on Incapacity to Proceed was called to
order by Representative Shirley Randleman, Chairman, at 2:03 pm on January 11, 2012, in room 415 of
the Legislative Office Building. ,

Members present included Chairman Repfesentative Shiriey Randleman, Representative Justin Burr,
Representative John Faircloth, Representative Pat Hurley, and Representative Frank McGuirt.

Staff present included NCGA Staff Attorneys Susan Sitze, Jan Péul, and Hal Pell. Also present were
Research Assistant Susan Barham and Committee Clerk James White.

Also present at the meeting, and seated around the table, were the following stakeholders and
participants: Rich Slipsky — The Attorney General’s Office; The Honorable Judge Kenneth Titus; District
198 Assistant District Attorney Ray Warburton — representing the NC Conference of District Attorneys;
John Rubin — UNC School of Government; Eddie Caldwell - North Carolina Sheriffs’ Association, Staples
Hughes - North Carolina Appellate Defender; Julia Adams The ARC of NC; Dr. Mark Hazelrigg — North
Carolina Department of Health and Human Services;" Corye Dunn - Disability Rights North Carolina;
Robin Huffman, Dr. Nancy Laney, and Dr. Peter Barborlak North Carolina Psychiatric Association; and
Deby Dihoff - NAMI NC. ' '

Chairman Randleman recognized and thanked Bill Bass and Wayne Davis the two Sergeants-at-Arms.
The Chair thanked the members and stakeholders for their attendance and the public for interest. Rep.
Randleman noted that this is very important issue with m'any complexities and that all the persons and
organizations seated around the table have the resources and expertise to find solutions. The Chair
stressed the importance of coming up with a working draft piece of legislation that can proceed through
the General Assembly during the 2012 Short Session. v

The Chair entertained a motioned to approve the draft text of the minutes from the 11-09-2011 meeting
of the Incapacity to Proceed LRC. Representative McGuirt made a motion to approve the minutes as
drafted, seconded by Representative Hurley. The Representatives voted and approved the minutes by
show of hands. '

Chair Randleman recognized John Rubin of the UNC School of Government to present a PowerPoint

. presentation outlining several case studies misdemeanor and felony offense in relation to incapacity to
proceed (see attachment #1). Mr. Rubin was asked té'prdvided concrete’illustrations of how the criminal
justice system and mental health system deal with defendants who incapable of proceeding.

Mr. Rubin noted that both the mental health and the criminal justice system are involved with the issue
at hand, the criminal justice system is involved W|th the determining of capacity to stand trial and the
mental health system is involved if those persons ‘should be involuntarily committed. Mr. Rubin
proceeded to explain to the Committee the incapacity and involuntary commitment process and stated
that there are factors that play into the process — whether a crime is a misdemeanor or felony, violent or
non-violent. He also mentioned the difference of fewer resources, law enforcement officers, examiners,
and treatment providers between rural and urban county. Rural communities may also not hold court as
many times in a period of time as urban counties; however, that may be offset by fewer cases in the
rural counties. Mr. Rubin noted several adverse impacts of the issues of “ping pong” individuals that
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were outlined in his presentation — delays in resolving criminal cases, transaction costs for the system,
multiple examinations, law enforcement transportation, and potentially adverse impacts on the mental
health of the persons involved. Some ways to address the issues of the incapacity process issue — an
argument not to contest continued commitment on the commitment side of the process or outpatient
commitment and persons are not held in a hospital or jail. As for the issue of someone who is unlikely to
ever have the capacity to defend against the criminal charges, while the criminal charges are pending, it
can be difficult to find placement for people in outpatient services or voluntary treatment facilities and
funding for those services.

Chair Randleman opened the floor for questions and comments. Chair Randleman asked about local
exams and who is qualified to provide those. Mr. Slipsky provided the answer that it is outlined in
administrative code. Rep. Randleman asked about the timeframe time for the report from the regional
hospital to the county. Mr. Rubin noted that there is no statutory specification but more a matter of
practice and that the experts from DHHS would be better to answer those questions. Mr. Rubin did note
that the statutes do outline a time limit of 60 days for capacity evaluation at the state facilities. Rep.
Randleman asked about the procedure after release back to jail and thereafter. Mr. Rubin stated that he
is not sure if there is a uniform way that that process is dealt with — he suspected that defense counsel
would learn that their client is back in jail, determine their mental health, prosecutor may place that
matter back on the calendar, and the case would move forward if that person is found capable. -
However, if the person has decompensated, then a new motion could be brought up to determine
capacity. As for dismissal, a prosecutor may dismiss the case dismissal with leave (criminal charges
remain pending), the court also has the discretion under the statues to dismiss. Chair Randleman
followed up by asking if there would be some point when that mdmdual would have to go back to
Central Regional Hospital for more determinations of capacity. ‘Mr. Rubin said the process is more the
reverse because there is a presumption that the person is ready to proceed unless it is brought to the
attention of the court that this person is not ready to proceed, and then they are brought back through
the process again. A person does not automatically go back to Central Regional Hospital for
determination. Mr. Slipsky also provided an answer by stating that there were two ways for a patient to
end up back in jail — district court or hospital concludes that that person has been restored. In the case
of the latter, under GS 15A-1006 the hospital will notlfy the clerk of such and a hearing is scheduled on
that person’s possible restoratlon Mr. Rubin agreed with Mr. Slipsky but noted that he would be

surprised if the notice on the restoratlon actually happened that frequently in practice. Hospitals often
don’t have staff that deal with capacity |ssues Dr. Hazelngg added that the Department of Health and
Human Services has a well-established practice of the treatment units at the various hospitals making
referrals back to Central Regional Hospital for evaluation trlggerlng notification to the courts when
someone has reached a capacity point. The Doctor also noted that that in many cases persons go from
directly from the treatment unit to central regional and not to court.

Chair Randleman recognized Eddie Caldwell of the North Carolma Sherlffs Association (NCSA) to present
on how these topics impact his association.

Mr. Caldwell stated the association does not have an official position or any recommendation on what
the legistature should do to address the issue, other than to find something because it is not a good
situation for law enforcement and defendants. The county jails end up being the catchall for persons
who are incapable. Those persons often get worse while i in Jall and may benefit and move more towards
becoming restored if they were somewhere else. Mr. Caldwell has found that process is implemented
differently from county to county and described the basic process of being found incapable to proceed.
He noted that the process is seemingly haphazard, becomes lengthy, and that the jails do not receive
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official notification of the results from tests done at Central Regional Hospital and are unaware if that
person if capable or not. Mr. Caldwell stated that he has been told that the official notice from the
hospital does not come to the jails, but at some point they receive unofficial notice and then the process
continues with movement of the individual to Broughton Hospital. Mr. Caldwell stated that something
should be changed in the process so that the Sheriff of the county is notified. This will expedite the
process by allowing the staff to evaluate who does not need to be in the facility and have those
individuals transported to the appropriate facilities. After speaking with a number of the Sheriffs, Mr.
Caldwell noted that criminals are at Central Prison and not Central Regional Hospital as safekeepers. A
safekeeper is a person who is sent to Central Prison by a county jail for a variety of circumstances and
cannot be controlled by the jail due to the conduct of that inmate. The reports are that those persons
stay at the prison much longer than is reasonable if that person needed mental health evaluation and
treatment. This is a problem because the conduct at the jail necessitates the designation as safekeeper,
but those persons may fall of the radar and may actually need to be evaluated for mental health and
they are not in need of incarceration but mental treatment. Mr. Caldwell also mentioned the irony of
incapable of standing trial but not suitable for involuntary commitment, and that those persons may not
have anywhere to go but to remain in the jails. The Sheriffs are always focused on those who do not
need to be in the jails and how to get them out or to the place that is more appropriate for them —
streamlining the situation may benefit the Sheriffs. There was an outstanding question from Mr.
Caldwell on how long it takes for the court to determine that someone who is in the jail needs to
undergo incapacity evaluations and if there was a way expedite the process — could there be a
screening process for those persons entering the jail system? Mr. Caldwell noted that the delay rests in
determining for testing and not in the order of the test from the county and the performance of the
tests by the mental health hospitals. Furthermore, he added that there remains a concern over a person
returning to the jail who is found capable to proceed but then the person regresses because the jail
environment is not the suitable place to await trail (resulting.in them becoming incapable again). Should
those persons be held in a facility that can provide services. and treatment to maintain their level of
capacity?

Mr. Caldwell then went on to answer several questions the Chair asked the Association to address at the
last meeting. What jails have the ability to hold a person who is deemed incapable — almost all of them
can hold but almost none can provide treatment. How many people who are incapable to proceed are
in a jail on any given day — the sheriffs have no way calculating those numbers. However, they found
that jails are having trouble with persons who are mcapable ona Ja|l s roster but currently in a hospital
facility (concurrently on that facility’s roster).

Chair Randleman opened the floor for questions and“'co‘m'm“énts.,Representative Hurley asked how many
deputies travel with an individual who is being transported to a hospital facility. Mr. Caldwell said there
is no statutory requirement. Typically it is one, depending on the behavior. Representative Hurley
followed-up with a question on if there are any statistics on how many are being transported that are
incapable or are being involuntarily committed. Mr. Caldwell said that those statistics were not known
by the NCSA. ‘

Chair Randleman recognized Assistant District Attorney Ray Warburton in District in 198 to speak on
behalf of the North Carolina Conference of District Attorneys.

Mr. Warburton provided some details on the topic. First, how-do the district attorneys know to send
someone off for evaluation — defense counsel brings it to their attention, the jail will say that someone’s
conduct is terrible or the judge may issue evaluations in certain circumstances. He agreed the NCSA that
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the time-frame between the call from the jail to the hospital for evaluation is fairly quick, with reports
coming back to the district attorney within a month or two (that is how they are notified). According to
statute, once the report is filed from Central Regional Hospital, the report is sent to the court, DA’s
Office, and defense counsel’s office and the case is scheduled for hearing — the judge must make
findings of fact to proceed. Report is used as a judicial notice or as findings. The judge must make
findings of facts that the individual is capable or not of proceeding. If found incapable, the court can
have a hearing or the option to subpoena the doctors. Mr. Warburton stated that there are two options
at the point of hearing — dismiss case (with possibility of reinstatement at another point) or voluntary
dismissal with leave (the case is placed on hold) (VL). Mr. Warburton also presented the five
observations he has compiled during his time as an ADA; stating that the biggest concerns from his
office is number three on his list (see attachment #2).

Rep. Randleman opened the floor for questions and comments.

Dr. Peter Baboriak addressed the issues of persons leaving Central Regional and gong to a secondary
offsite facility. He noted that those persons are not discharged from the hospital but are under
temporary placement, and they would not be discharged transferred until the legal situation is resolved.
Mr. Warburton emphasized that the problem still remains that they are having trouble tracking and
getting notification on their status (cases lasting several years lingering). Dr. Barboriak stated that
notices are supposed to be sent out when patients receive new hearings at the hospital. Mr. Warburton
said that his office receive the initial hearing notification but not the later hearings. Hall Pell, NCGA Staff
Attorney, asked a question about NC G.S. 15A-1002, pdint'number two on Mr. Warburton’s Handout
(see attachment #2). Mr. Pell asked Mr. Warburton if currently they have discretion to do testing, and
should it be required? Mr. Warburton agreed —and emphasued that it would be for individuals who do
not have a background of mental illness. A maJorlty of the tests shou|d be required with the exception
for persons with extensive backgrounds and issues. Jan Paul, NCGA Staff Attorney, asked if tracking was
referring to patients who have been subsequently committed, because if the case has been dismissed,
then what jurisdiction would the court have to order or require monitoring. Mr. Warburton stated that if
the case is not dismissed then jurisdiction remains; but that concern may need to be addressed.
Representative Faircloth asked if there were any privacy restrictions in the communication process. Mr.
Warburton commented on the fact that sometimes a court jorder is needed in order for the DA’s Office
to obtain information; but, the tracking of the cases may have prlvacy issues because of private entities
working with Central Regional Hospital. Mr. Slipsky commented on the privacy issue by stating that he
did not see any privacy issues within the criminal justice system unless intimate details are requested,
but tracking was not a concern for privacy. Dr. Nancy Laney noted that the Hospital only has an
obligation to disseminate to specific destinations (court, DA, defense counsel). Eddie Caldwell, NCSA,
noted that adding the Sheriff to the list may be helpful o

Chair Randleman recognized Mr. Staples Hughes, Appeilate Defenders Office, to present the position of
the North Carolina Advocates for Justice (see attachment #3).

Mr. Hughes noted that to deal with the situation is going to cost a lot of money. He noted that
communication is essential in many of these circumstances, specifically in non-serious cases. The violent
cases are a situation that need to be addressed because the possibility of persons bouncing back-and-
fourth between facilities in a rotating cycle. Mr. Hughes stated that at some point in the rotating cycle it
may become very clear that a person will never be able to proceed - and proposed specific changes to
G.S. 15A 1008 and 1009 (see attachment #3). Mr. Hughes stated that the reason for deleting G.S. 15A-
1009 is because it is hard to place people with pending charges in appropriate facilities. He also noted
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that adaption of existing facilities must include people who are trained and are prepared and forensic
evaluation examination functions bemg spread to the three major hospitals with full funding by the
General Assembly.

Chair Randleman opened the floor comments and questions. -

Mr. Warburton commented on the fact that he believes that once a case has been dismissed by a judge
then the state cannot bring it back again. Mr. Hughes said that he felt that was incorrect and that he did
not know of any legal impediment. Mr. Pell noted that within G.S. 15A-1009 dismissal with leave
entered under that section is no longer if the court later dismisses it under G.S. 15A-1008, and he felt
that it may be helpful to have it made clearer that, by 6peration of law, dismissal for this reason allows
re-filing by the state. Mr. Hughes agreed and added that it is still going to be hard for doctors at Central
Regional Hospital to complete their duties if charges are pending. The Chair recognized Dr. Laney who
asked if Mr. Hughes meant that this entire situation is hinging on the declaration of someone as non-
restorable. Mr. Hughes agreed. Mr. Warburton expressed concern on the matter of dismissal and
tracking issues if someone is moved to an outpatient facility because they do not have any lingering
charges, and how do does the DA’s Office know if they are capable to proceed. Mr. Hughes noted the
hesitancy of judges and the DA to dismiss charges for a variety of reasons — and agreed that monitoring
would be limited. '

Chair Randleman recognized Dr. Nancy Laney to present on behalf of the North Carolina Physiologic
Association (see attachment #4)

Chair Randleman asked Dr. Laney if she had an idea on the percentage of local screening reports are
used in the courts and referred to Central Regional Hospital. Dr. Laney said that data for answering that
question is unavailable — noting that fifty percent of evaluatlons at Central are screening evaluations,
but she has no idea of the percentage of re- referral

Chair Randleman opened up the floor for comments and questions.

Dr. Barboriak wanted to clarify that twenty percent of the 1,000 court orders they received last year,
that were requesting a forensic evaluation at Central Regional Hospital, mention having a local
screening already completed. Dr. Laney followed-up by statmg that sometimes that information is
detailed and other times it is not.

Chair Randleman recognized on Dr. Mark Hazelrigg to speak on behalf of the North Carolina Department
of Health and Human Services.

Dr. Hazelrigg detailed the current forensic evaluation process (see attachment #5). Dr. Hazelrigg went on
to address some comments by Assistant District Attorney Ray Warburton — he noted that Mr.
Warburton had mentioned that it would be beneficial for evaluators to have access to many pieces of
information (mental health treatment, criminal background, jail records, indictments, and police
investigative reports) and Dr. Hazelrigg agreed that DHHS would like those things, too. Dr. Hazelrigg did
not think that there were any barriers to them receiving that information. Additionally, Dr. Hazelrigg
stated that Central Regional Hospital tests for malingering situations frequently, but not in every case —
at the discretion of the evaluator.

Chair Randleman asked if members had any questions on the evaluation process.
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Representative Faircloth asked what the nature of the offense had to do with the competency to
proceed to trial. Dr. Hazelrigg answered by stating that the nature of the evidence, the amount of
evidence, details surrounding the incident, and overall information and complexity play a large role -
nature of the offense can help Central predict the complexity of the case, and ability of the individual to
participate in the defense and standard for being capable is higher. Representative Faircloth followed-up
by asking if the capacity to understand and participate in a trial varies with the degree and complexity of
the charge. Dr. Hazelrigg agreed. Mr. Staples Hughes asked what the percentage of the evaluations sent
to Central Regional Hospital involve the defendant staying at the facility for more than a day or two. Dr.
Hazelrigg answered by stating that approximately eighty percent of evaluations are done with
outpatient interviews and twenty percent done as in hospital evaluations.

Dr. Hazelrigg continued the presentation by addressing treatment for restoration of capacity (see
attachment #5); and emphasized one the biggest concerns right now is the different standards for
capacity to proceed and involuntary commitment to treatment. Dr. Hazelrigg added that part of the .
treatment should be to restore someone’s capacity to proceed, and that should be stated explicitly as a
goal of the hospital. Dr. Hazelrigg also noted that another issue that needs to be address is when a
defendant is treated and improves and no longer meets commitment criteria. Before that individual can
be seen at the forensic unit for more evaluation, the defend_aht is then back in jail and Dr. Hazelrigg
stated that no one knows the individual’s actual capacity — creating a problem because no one knows
what to do from that point onward. Dr. Hazelrigg noted thart some process needs to be in place to allow
for the forensic unit to re-evaluate an individual's capacrty before they are sent back the jail facilities. Dr.
Hazelrigg agreed with Mr. Hughes regarding persons who are not capable and not likely to ever be
restored —disposing of the charges may be best, specrflcally wrth low level felony and misdemeanor
offenses.

Chair Randleman opened the floor for questions and comments.

Representative Faircloth inquired on the Crisis Intervention Teams (CIT) (see attachment #5) by asking
how extensive the CIT training is for police offlcers Dr Hazelngg responded by stating he did not know
the specifics, but it was extensive.

Representative McGuirt asked about the history and status of mental health courts in North Carolina.
Dr. Hazelrigg responded by staying that NC has, one in Orange County, one in the North Western portion
of the state, and a third court in Winston-Salem. Representative McGuirt followed-up by asking if the
courts are in session regularly. Dr. Hazelrigg noted that the court in Orange County does have an active
caseload.

Mrs. Susan Sitze, NCGA Staff, stated that the current dlsmlssal statute allows the dismissal on the
expiration of five years on the date of the termination but does not reqwre that they are hospitalized for
those years and what did he suggest for those who have not been hospitalized. Dr. Hazelrigg felt that
most persons were most likely institutionalized to some degree but are not out on bond or in another
situation. Mrs. Sitze noted that notice of the status of some defendants may not be possible because
those persons are not receiving treatment. Dr. Hazelrigg stated that from his prospective that the
violent crime defendants always have detainers placed on them and they cannot be discharged except
to the custody to the Sheriff and should not be lost in the system allowing for tracking. Mrs. Sitze
asked who would report the findings’ of a person in a dismissal ituation if someone is not committed.
Not having an answer, Dr. Hazelrigg deferred to Richard Slipsky of the Attorney General’s Office. Mr.
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Slipsky noted that person could be followed in the communlty via the court system and the outpatient
mental health treatment. . o e

Chair Randleman recognized Richard Slipsky to present-the position of the North Carolina Attorney
General’s Office. :

Mr. Slipsky noted that the job of the Attorney General’s Office is to make certain that all cases have
been handled in compliance with the law, and their constituents are the District Attorneys, the patient’s
lawyers, judges, and the staff at the state hospitals. Mr. Slipsky stated that the crux of the problem lies
in the fact that requirements have to be met for both incapacity and involuntary commitment; but, the
merger is required by the constitution (Supreme Court Case of Jackson V. Indiana). He stated that the
job of the committee should be to keep individuals from bouncing back and forth too much; however,
eliminating the back and forth will be impossible. Mr. Slipsky informed the committee that an Assistant
Attorney General is stationed at each of the state hospitals, and questions that are unable to be
answered by them are sent to Raleigh and Mr. Slipsky’s staff. Mr. Slipky also noted that the AG’s Office
also deals with orders from judges that may be unconstitutional. He also noted that one of the
recommendations of his office is to have the ultimate goal of the hospitals be a person’s release— a
treatment goal and restoration of competency. Mr. Sllpsky mentioned that pending charges impact a
person’s ability to receive some disability benefits and that tends to be detrimental. He went on to say
that people in these situations may benefit from placement facilities — foster homes and supported
housing. Furthermore, Mr. Slipsky suggested that the committee look for a way to establish
consequences for continuing to hold a person in a hospital who may not need to be in that facility —
monetary charges for hospitalization charged to criminal justice system. He also suggested that the
judge take evidence on a person’s restoration instead of aIIowmg prosecution and defense to stipulate
that an individual is not restored.

Assistant District Attorney Ray Warburton asked if outpatient commitments are provided by private
entities or the government. Mr. Slipsky responded that private providers can be found, but currently
they are provided by the LME. Mr. Warburton followed-up by asking if privacy issues are a concern if the
entities are private. Mr. Slipsky responded by stating the laws under G.S. 122C do not stipulate state
agency or not and apply to all facilities — state, county, and private providers.

Chair Randleman recognized Judge Titus to speak on behaif _of_ the judiciary.

Judge Titus noted that matters within the incapacity proceedings do not occur in logical fashion. The
Judge explained that the jail is usually the initiator; they contact the defense attorney — who interviews
the client in jail - an order is received from the court, order is processed by the jail and Central Regional
is contacted—an evaluation appointment must be made— individual needs to be transported by the
Sheriff and have the evaluation done. If the report notes that the individual is incompetent to proceed,
then the defense attorney needs an evaluation from Central. If the person is deemed to have capacity to
proceed to trial, the defense attorney may ask the court to provide the funds to allow for an
independent evaluation from some entity other than Central. When the reports are finally received,
then a hearing must be scheduled before the court —many counties do not have superior court session
every week and some counties have session of superior court multiple times a week and it is hard to get
on the schedule. The Judge noted that the speed of the process is often is bogged down by many factors
— availably of the assistant district attorney, the public defender, the defense attorney, and availability
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of court time. The judge noted the training, coordination, communication between the agencies, and
accountability are issues that must be looked at for betterment of the incapacity process. There is no
time limit on any of the proceedings and that should be addressed. The Judge also noted that dismissals
can happen but judges stand in the way. The judge recommended mandating training for defense
attorneys, prosecutors, and judges. The judge also recommended looking at evaluations of capacity at
Central before the person may end up back in the jail and decomposing.

Chair Randleman opened the floor for comments and questions.

Jan Paul, NCGA Staff, asked if the court had jurisdiction to mandate follow-up reports in certain
dismissed cases and if that would be problematic. Judge Titus agreed that it would be problematic. He
added that he personally knows many judges who would not allow for a case to be brought back up
again if that case was previously dismissed.

Chair Randleman recognized Julia Adams to speak on behalf of the ARC of North Carolina.

Julia Adams informed the committee on the definition of intellectual disability (see attachment #6). Mrs.
Adams noted that people with intellectual disabilities will most likely never be found capable to proceed
in a court system because persons with an extremely low 1Qs will not function higher than that. She also
presented a case of importance that reflects in revolving door problem as related to incapacity to
proceed (see attachment #7). She also noted that many professionals are not trained and do not have
the skills to identify and treat intellectual disabilities — further noting that the forensic units in the
mental health system are not the best place for persons with such disabilities (currently the default).

Ms. Adams suggested that those individuals need a facility to receive the specialized treatment that is
required. She also noted that housing is vacant and available in the state, but there is no statewide
system used to identify those resources. Ms. Adams went on to inform the committee on the
transitional problems for people with intellectual and developmental disabilities — movement from the
justice system to the mental health system. More training may need to available for sheriffs’ offices on
how to transport, cue, and correctly inform persons transitioning to and from justice and health
systems. Ms. Adams also expressed concern from the ARC of NC on the length of time individuals may
stay in the system and the facilities; and finished by stating that persons who are incapable to proceed,
and who have a very low 1Q, need to have the charges'agairist them dropped and moved through the
justice system quickly because they will never reach capacity.

Chair Randleman opened the floor for comments and questions. There were no questions or comments
for Mrs. Adams.

Chair Randleman recognized Deby Dihoff of the National Alliance on Mental Iliness of North Carolina
(NAMI NC). Deby Dihoff presented the position of NAMI NC (see attachment #8).

Chair Randleman asked the committee if there were any questions for Mrs. Dihoff. There were no
guestions or comments at that time. '

Chair Randleman recognized Corye Dunn to speak on behalf of Disability Rights of North Carolina
{DRNC).

Ms. Dunn presented the viewpoints of DRNC (see attachment #9).



Chair Randleman asked if the committee had any questions for Ms. Dunn. There were no questions at
that time. Chair Randleman asked about the office of the public guardian and if this would mean a large
numbers of person with criminal charges being committed. Ms. Dunn agreed and added that not all of
them would but certainly some. The Chair noted that the suggestions for the public guardian were
larger than the scope of Incapacity to Proceed LRC Subcommittee, and Ms. Dunn agreed.

Chair Randleman recognized Dr. Peter Barboriak on behalf of the North Carolina Psychiatric Association
(see attachment #10)

Chair Randleman asked the committee if there were any questions for Dr. Barboriak. Representative
Faircloth asked the Dr. Barboriak to comment on patients and substance abuse. Dr. Barboriak noted that
it is a problem, the issue being mental deficits that may be long range. Those deficits can last months
and complicate the issue.

Chair Randleman asked that committee members review the handouts and send an electronic mail with
suggestions for draft legislation for the next meeting.

'

Chair Randleman gave notice ofAthevnext meeting on Feb'ruary 8" at 2:00 pm, room 415 LOB.

There being no further business, the meetihg of the Legisla_tive Research Commission Subcommittee on
Incapacity to Proceed was adjourned at 6:45 PM.

Respectfully Submitted,

ﬁ%% WAV?

James White, Committee Clerk
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AGENCY COMMENTS
DISTRICT ATTORNEY’S OFFICE PERSPECTIVE
January 11, 2012
Raymond Warburton, Assistant District Attorney, 19B

1. Forensic Evaluation Documents Reviewed: The initial evaluation needs to
include more than the standard referenced in the 122C-263(c). In addition to the review
of defendant’s mental health treatment records, if any, the evaluation should also require
a review of the (a) Law Enforcement Investigative report, (b) Jail/DOC pre-trial records,
(c) medical treatment records following arrest, and (d) criminal clerk’s file where

charge(s) are pending.

2. Forensic Evaluation Qbservation Period: 15A-1002(b)(2) provides for a
maximum period of 60 days to observe defendant but does not state a minimum period.
A minimum period of days needs to be set for observation as part of the evaluation.
During this period a malingering test/process should also be required to be administered
to gauge accuracy of defendant’s behavior and responses and specific competency
screening instruments/ tests should also be required to assess competency to stand trial
and the defendant’s lack of cooperation should also be considered.

3. Tracking/ Placement of Defendant After Finding Incapable to Proceed: Once the
defendant is found incapable and ordered to-be involuntarily committed to a state hospital
they may be sent to an off-site location before capacity to proceed is re-stored. Our
office is sometimes restricted in obtaining information on the location of the defendant
due to medical/ mental health privacy issues. The concern is the defendant being placed
in a treatment environment that is not a secured facility with criminal charges still

outstanding.

4, Update of Defendant’s Mental Health Status: A mandatory review process should
be established that would provide a written report every six months to the Court, DA
Office and Defense Counsel covering the defendant’s progress, or lack of progress, in
terms of capacity. A mandatory hearing similar to the Forensic Evaluation Hearing
should be held in the offending county every year or two to determine the defendant’s
current capacity to proceed up to the maximum times designated in 15A-1008.

-

5. Criminal Incapacity to Proceed Statute Self-Contained: Add sections to Article

56 (15A-1001 to 1009) that makes the procedure for a defendant’s incapacity to proceed
with criminal charges all inclusive in these sections. Currently the criminal statutes refer .
to the Civil Involuntary Commitment sections (122C-261 to 277) and vice versa making
it confusing. The reason why the defendant is being committed is different for civil
versus criminal and the corresponding guidelines in each statute creates confusion for all
parties. It should also be noted that felony criminal charges have gone through a judicial
review by a magistrate and/ or a grand jury, who found probable cause exists that crime
has been committed and that the defendant is the one who committed the crime.

End
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Memorandum to the LRC Committee on Incapacity to Proceed
From Staples Hughes, Appellate Defender, Representing

The North Carolina Advocates for Justice
For the Committee Meeting of January 11, 2012

SUMMARY

NCAJ’s primary interest with regard to this Committee’s mission is protecting the
rights of the defendant whose capacity to proceed is questioned and who
repeatedly cycles between the county jail and the state mental health hospital. The
danger is that the defendant will never receive a placement appropriate to his needs
and society’s interests.

The current economy makes it unlikely that there will be an immediate
expansion of appropriate placements for criminal defendants found incapable of
proceeding, whether subject to involuntary commitment or not.

Given this reality, a viable strategy for incremental positive change is to
modify statutes (1) to facilitate dismissal of pending charges when the defendant
will not regain capacity, and (2) to remove the emotional pressure on prosecutors
and judges to maintain prosecutions when a trial or plea hearing will never be
possible. '

Expansion of forensic evaluation facilities may be a way to cut costs, but
whether expansion is a cost-effective alternative is a question that can and must be
empirically answered before fully-funded expansion is mandated.

'STATEMENT OF INTEREST

The North Carolina Advocates for Justice is a professional organization of more
than 3,500 North Carolina lawyers whose practices focus on protecting the rights
of individual plaintiffs in the civil courts and the rights of persons charged with
crimes. NCAJ has membership sections that are directly concerned with the rights
of the criminal defendant whose capacity to proceed is questioned or who is
involuntarily committed during or following criminal prosecution. NCAJ’s
Criminal Defense Section is composed of more than 850 lawyers; other NCAJ
sections with interests in this Committee’s mission include the Civil Rights Section,
the Disability Advocacy Section, and the Public Defender/Legal Aid Division.
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GENERAL OBSERVATIONS

The procedures by which persons charged with crimes are determined to be
capable of proceeding or are involuntarily committed are legally and
operationally complex.

It is settled law that persons who are incapable of proceeding, who will
never be capable of proceeding, and who do not meet the criteria for
involuntary commitment must be released from custody. Jackson v. Indiana,
406 U.S. 715 (1972).

Confinement of involuntarily committed persons, and appropriate placement
of persons who are incapable of proceeding are expensive.

Mentally ill persons tend to get worse in jail. Floridly psychotic persons
confined in county jails are sent to Central Regional Hospital.

There is a scarcity of dispositional alternatives for persons who will never
regain capacity. The discharge system at Central Regional Hospital results in
the placement of many of these persons; those who cannot be placed are
eventually released into their home communities with no support.

Given the current economy, immediate large scale expansion of appropriate
placements for criminal defendants who are found incapable of proceeding is
probably an unrealistic goal. As in any sphere, litigation may alter the situation.

Organizations that provide placement alternatives regard pending charges
and the dismissal of charges with leave to reprosecute as equivalent. Pending
charges are a significant impediment to placement of some persons who are
incapable of proceeding and who do not meet the criteria for involuntary
commitment. Placement is impeded for two reasons:

A.  Eligibility for funding is affected.

B. Institutions are reluctant to accept placement of persons who have
pending charges.

Making appropriate placement difficult is contrary to the public’s interest in
controlling criminal behavior. If Central Regional Hospital cannot pursue a
placement for a person found incapable of proceeding because charges are
pending, that person will be returned to jail. He either will bounce back to
Central Regional if he again becomes floridly psychotic, or will be released into
the community without an appropriate placement. He is more likely to reoffend
when an appropriate placement is not utilized.
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9. Serious charges distort decision-making when medical 0p1n10n is that a
defendant is incapable of proceedmg

10. Incremental positive change can be accomplished by amending statutes (1)
to eliminate dismissal with leave to reprosecute, and (2) to set an outside limit
for the period of time a person found incapable of proceeding can be remained
charged. Specific suggested amendments are set out below.

11.  Involuntary commitment following dismissal of charges is an alternative
where the prosecutor or a judge believes that the defendant is mentally ill and
dangerous to himself or others.

12. If existing facilities designed for other purposes are utlllzed to confine
defendants found incapable of proceeding, those facilities must be modified to
help those defendants regain capacity or to contain them in circumstances akin
to those at Central Regional Hospital for persons who are subject to long-term
civil commitment.

13.  One way to reduce the inherently high costs of evaluation for capacity to
proceed may be to expand the forensic evaluation function beyond Central
Regional Hospital to the other two major state mental hospitals. The question
of whether it is more cost-effective to transport defendants to one central
location or to spread the function geographically is an issue that can be
addressed empirically. An expansion cannot be accomplished without
answering the empirical question and without adequately funding the expansion.
Attempting an unfunded expansion may well lead to inaccurate evaluations
which will prolong inappropriate incarceration in local jails and lead to
increased cycling between jail and the state hospitals.

SPECIFIC SUGGESTED AMENDMENTS TO EXISTING STATUTES

§ 15A-1008. Dismissal of charges

When a defendant lacks capacity to proceed, the court may must dismiss the
charges:

(1) When it appears to the satisfaction of the court that the defendant will not gain
capacity to proceed; or

(2) When the defendant has been substantially deprived of his liberty for a period
of time equal to or in excess of the maximum permissible period of confinement to
which the defendant could have been sentenced for the most serious crime ef
erimes with which he was charged at the top of the aggravated range of
punishments permitted at his prior record level per Part 2, Article 81B of this




-4-

Chapter. or for misdemeanor offenses, the maximum sentence for the most serious
misdemeanors at his prior conviction level per Part 3. Article 81B of this Chapter
(the maximum period for felony or misdemeanor offenses committed before the
effective date of Article 81B being governed by the provisions of Article 8§1B); or

(3) Upon the expiration of a period of five years from the date of determination of
incapacity to proceed in the case of misdemeanor charges and a period of 10 years
in the case of felony charges.
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Nancy Laney, Ph.D., C.R.C., NCPA representative

nancy.laney@dhhs.nc.gov; 919-575-7323 (CRH); 919-641-6866 (private practice)

NCPA's role or interest in CTP/Involuntary Commitment Process

Psychologists, particularly forensic psychologists, have specialized knowledge,
training, and experience addressing this area of practice and are employed as
private and public practitioners like myself.

Statute in effect to reduce costs of transportation and hospitalization:

In 1982, NC Legislature passed a revision of the laws governing capacity to
proceed to trial for criminal defendants charged with a misdemeanor to obtain

evaluations from “forensic evaluators approved under rules of the Commission
for Mental health, Developmental Disabilities, and Substance Abuse Services (10
NCAC 18F Rules .0115 through .0122) before sendmg them to the Pretrial Unit.

AT
The current law was reV|sed in 1995 and Judges are given the option of ordering a

forensic screening evaluation as a first step even for defendants with a felony.

The area programs are now mandated by (NCAC 14V .6702 effective May 1996) to
provide the courts with forensic screenings and evaluations by certified forensic
screeners. Lon e

e Approximately 850 screenings doné'p'e'f"yEa"rv statewide. (PTU does 1000
evaluations per year).

e All LMEs contract for screeners.

e Asof 01/06/12 = 222 certified screeners.

e 5100 per screening (contracted rate). .~

e Local forensic screeners have Bachelors, Masters, or Doctorates with
varying amounts of experiences.

e Training is one day (6hrs) at CRH and a proficiency test by Dr. Hattem.

e Trainings are offered twice a year.

e Screeners do CST only, not MSO.

e Screeners are supposed to offer opinions on obvious cases. If in doubt,
they refer to Pretrial Unit at CRH. -+ v



Problems:

e 6 hrs of training — not adequate for prof|C|ency in forensic evaluation, even
on screening level

e Variable quality between screener repc")'r'ts/opiniOns

e Once certified, there is no provision for reviewing the quality of the
screener’s work

e There is no refresher, continued or “advanced” training

* Attorneys and judges don’t aIways trust screeners opinions and refer to
PTU even if an opinion was offered e

e LMEs are supposed to report basic screenlng activity data but their

reporting is very variable and often incomplete.

Possible Solutions:

e If we continue with screeners, con5|der more over5|ght by increasing
education and training and peer review for screeners.

e If not, seek forensically trained doctoral level psychologists in certain
locations in other areas of the state to conduct same day forensic
evaluations. Continue to schedule inpatient evaluations at CRH.

o Create a shared database for LME a‘nd-cRH to track screening information.

G
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FORENSIC EVALUATION AND TREATMENT IN NC
Mark Hazelrigg, Ph.D.
DHHS Central Regional Hospital

January 11, 2012

CURRENT FORENSIC EVALUATION PROCESS: |

Court Order. A Motion for evaluation can be initiated by the Defense Attorney (most
frequent), District Attorney, or the Judge.

Initial Assignment. The case is assigned to an evaluator, often depending on specialized skills.
Difficult and complex cases are done as inpatients. Most are done as outpatients.

Scheduling. A date is determined for the initial interview or admission to the inpatient unit.
Additional appointments may be needed for more interviewing or psychological testing.

Evaluation. The actual evaluation involves interviewing, testing, interviews with other sources
(family, attorneys, etc.), and review of records.

Report. A report is prepared, offering an opinion on Capacity to Proceed and explaining the
basis for the opinion. The report is sent to the Judge, defense attorney, and District Attorney
(unless ordered otherwise).

Testimony. In many cases, the evaluator will need to testify in court to explain the opinion in
more detail and to address concerns expressed by other experts.

Treatment for Restoration of Capacity

At present, there is no provision in the statutes that requires treatment of Incapable To
Proceed (ITP) patients to include specific programming to restore their Capacity To Proceed.
Standard psychiatric treatment may often be sufficient, but focused training, education, and
practice would address the patients' need to progress toward that specific goal. The
commitments of ITP patients should include direct language requiring the facilities to provide
specific services aimed at restoring Capacity To Proceed, as determined by the needs of each
patient. Educational programming about the court system could be standardized across the three
hospitals to make the restoration process more consistent.

Re-evaluation

Following a period of treatment, with demonstrable improvement in ITP Patients' conditions,
those patients should not be discharged prior to an assessment to determine if their Capacity To
Proceed has been restored. This will prevent the confusing situation of discharging of patients
back to jails and courts, without the court knowing if they can proceed or not. The re-evaluation
of these patients should not be done by the current treatment team, but by an objective evaluator,
preferably the evaluator who originally concluded the defendant was Incapable To Proceed.



GS 15A-1008
Currently, GS 15A-1008 allows for the dismissal of charges under certain circumstances: ‘

§15A-1008. Dismissal of charges.

When a defendant lacks capacity to proceed, the court may dismiss the charges:
(1) When it appears to the satisfaction of the court that the defendant will not gain
capacity to proceed; or
(2) When the defendant has been substantially deprived of his liberty for a period of
time equal to or in excess of the maximum permissible period of confinement for the
crime or crimes charged; or
(3) Upon the expiration of a period of five years from the date of determination of
incapacity to proceed in the case of misdemeanor charges and a period of 10 years in
the case of felony charges. (1973, c. 1286, s. 1.)

Note: In practice, this is rarely done. Because of the permissive language, courts have not
dismissed charges, even after one or more of these provisions have been met. Courts have
appeared reluctant to accept that a defendant will not gain Capacity To Proceed and sometimes
will not dismiss charges even after lengthy hospitalizations.

Suggestions
e Change the language to make these provisions mandatory, i.e., changing the sentence
from "the court may dismiss the charges," to "the court shall dismiss the charges." In
addition, the provisions could include specifying that dismissal should occur at the earliest
opportunity. (It should be noted that patients who meet the standards for IVC would ‘
remain in the hospital and follow civil commitment processes.) The original language
could still apply to felonies.

e The time provision for misdemeanors of 5 years of hospitalization is rather long. A more
reasonable time frame for misdemeanors might be 120 days or 180 days. This would
allow for a much more realistic hospital stay for defendants with relatively minor
offenses.

Other Issues with an Impact on the System

CIT - Recent implementation of Crisis Intervention Teams (CIT) in police departments has
proven to effectively reduce the number of individuals with mental disorders becoming mired in
the criminal justice system. Well-trained police officers can diffuse situations on the street, prior
to needing to make arrests or lodge charges.” The result is fewer inmates in the jails, fewer jail
inmates who require mental health treatment, and fewer defendants being found ITP and taking
up inpatient hospital beds. The only drawback to broader implementation of CIT training is the
initial expense of training.

Mental Health Courts — Similarly, "mental heaith courts" have been found to be a more
efficient way to address defendants who present with mental disorders. Various pretrial
diversion options and familiarity with the mental health issues allows for disposition of many ‘
cases that does not involve either incarceration or inpatient hospitalization. Broader
implementation of Mental Health Courts could significantly reduce the pressures in the system.



Attachment #6
Definition of Intellectual Disability

and Developmental Disability
Julia Adams, The ARC of NC

15



Definition of Intellectual Disability and Developmental
Disabilities (I/DD)

Below are Federal and State definitions for developmental disabilities. While the NCCDD is a state
council, its purpose is federally mandated. As a result, the NCCDD is guided by this federal
definition for the vast majority of its activities.

Federal Definition of DD

The term “developmentalv disability" means a severe, chronic disability of an individual that:

(i) is attributable to a mental or physical impairment or combination of mental and physical
impairments;

114 STAT. 1684 PUBLIC LAW 106-402-OCT. 30, 2000

(ii) is manifested before the individual attains age 22;

(iii) is likely to continue indefinitely;

(iv) results in substantial functional limitations in 3 or more of the following areas of major life
activity:

(1) Self-care.

(II) Receptive and expressive language.
(III) Learning.

(1V) Mobility.

(V) Self-direction.

(V1) Capacity for independent living.
(VII) Economic self-sufficiency; and

(v) reflects the individual's need for a combination and sequence of special, interdisciplinary, or
generic services, individualized supports, or other forms of assistance that are of lifelong or
extended duration and are individually planned and coordinated.

(B) INFANTS AND YOUNG CHILDREN - An individual from birth to age 9, inclusive, who has a
substantial developmental delay or specific congenital or acquired condition, may be considered to
have a developmental disability without meeting 3 or more of the criteria described above if the
individual, without services and supports, has a high probability of meeting those criteria later in
life.

North Carolina Definition of DD

North Carolina General Statute 122C-3(12a) defines a developmental disability as "a severe, chronic
disability of a person which:




“is attributable to a mental or physical impairment or combination of mental and physical
impairments;
is manifested before the person attains age 22, unless the